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BEFORF THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HEARING
of rule ARM 16-2.14(1)-51410, ) ON PROPOSED AMENDMENT OF
defining a term used in the ) RULE ARM 16-2.14(1)-51410
air quality rules ) (Definitions)

1. On October 20, 1978, at 9:00 a.m., or as soon there~
after as practicable, a public hearing will be held in the
auditorium of the Department of Social and Rehabilitation
Services huilding, 111 Sanders, Helena, Montana, to consider
the amendment of Rule ARM 16-2.14(1)-51410.

2. The proposed amendment will change the catchphrase
of the rule and add a definition for "opacity".

3. The proposed change of catchphrase and definition of
"opacity" are as follows:

16~2.14(1)=-S1410 EBHIRPIN-OF 1HVERS€F-BMEGSTONG DEFINITIONS

"Opacity" means the degree, expressed in percent, to which
emissions reduce the transmission of light and obscure the view
of an object in the background. Where the presence of uncom-
bined water is the only reason for failure of an emission to
meet an applicable opacity limitation contained in this chap-
ter, that limitation shall not apply. For the purpose of this
chapter, opacity determination shall follow all requirements,
procedures, specifications, and guidelines contained in Method
9, Appendix A, Part 60.275 (Test Methods and Procedures), Title
40, Code of Federal Regulations, as revised July 1, 1977, or
by an in-stack transmissometer which complies with all require-
ments, procedures, specifications and guidelines contained in
Performance Specification 1, Appendix B, Part 60.275 (Test
Methods and Procedures), Title 40, Code of Federal Regulations
as revised July 1, 1977.

4. The Board is proposing this amendment to provide a
definition for the term "opacity", which is used in rules
promulgated under the authority of the Clean Air Act of Mmtana
and to provide a catchphrase which reflects the content of the
rule,

5. 1Interested persons may present their data, views or
arguments either orally or in writing at the hearing.

6. C. W. Leaphart, Jr., 1 N. ILast Chance Gulch, Helena, Montana,
has been designated to preside over and conduct the hearing.

7. The authority of the agency to make the proposed
amendment is based on Section 6%—39 (1), R.C.M. 1947.

\

ARTTETT,

Chairman

Certified to the Secretary of Stalte September 5, 1978

11-9/14/78 MAR Notice No. 16-2-93
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HEARING
of rule ARM 16-2.14(1)-51420, ) ON PROPOSED AMENDMENT OF
establishing standards for ) RULE ARM 16-2,14(1)-81420
incinerators ) (Incinerators)

1. On October 20, 1978, at 9:00 a.m., or as soon there-
after as can be heard, a public¢ hearing will be held before
the Board, in the basement auditorium of the SRS building,
Capitol Complex, 111 Sanders Street, Helena, Montana, to con-
sider the amendment of rule ARM 16-2,14(1)-51420.

2. The proposed amendment replaces present rule
16-2.14(1)-581420 found in the Administrative Rules of Montana,
pages 16=49 and 16-49.1. The proposed amendment would delete
obsolete language and reorganize the rule in preparation for
its submittal to the U.S. Environmental Protection Agency as
a revision to- the Montana State Implementation Plan (S.I.P.)
of the Federal Clean Air Act.

3. The rule as proposed to be amended provides as fol-
lows:

16-2.14(1)-51420 INCINERATORS

(1) Bxiseing-FIneinerators:--No-persen-shati-eaunsey-suf-
ferr-or—altow-te-be-discharged-into-the-outdeor-atmosphere
frem—any-ineinerator-construstedy~instalied-or-significanely
modified-prisr-to-Sepetember-5;-19757-particutate-mateer-teo
excsed-8ri-gratns-per-standavd-cubie-foot-of-dry-£five-gassy
adiusted-te-ig-cnrbon-dioxide-and-cateuntated-an-if-no-auxid-
tary--fuel-had-been-usedr-for-incinerators-designed-for-burn-
ing-net-more-than-208-peunds-of-refuse-per-hour-er-to-exceed
8r2-grains-per-standard-ecubie-foot-of-dry-fiune-gas;-adiusted
to-i2g~ecarbon-dioxide-and-cateuinted-as-tf-no-auxitiary-fuel
had-been-usedy-for-incinerators-designed-for-burning-mere-than
200-pounds-of-refuse-per-heurr No incinerator shall be .used
for the burning of refuse unless such Incinerator is g multiple

chamber incinerator or one of other design of equal effective-
ness approved by the department priarto lnstallation or use.
(2)  New~ineimeratovrs-—-No-person-shaii-eaunsey—suffer-or
allow-to-be-discharged-into-the-outdoor-atmosphere-£rom-any
ineipnaerator-construectead,—instatied-or-significantiy-modified
on-oy-afeer-Septembar-5,-1075;-particuniakte-matber-to-excead
9r10-grains-per-seandard-cubie-foot-of-dry-five-gasy-adjunted
to-ilk-carbon-diontde-and-eateutated-as-if-no-auxitiary-fuel
had-been-usedr No person shall cause or authorize to be dis-
charged into the outdoor atmosphere from any incinerator,
particulate matter in excess of 0.10 grains per standard cubic
foot of dry flue gas, adjusted to twelve percent (12%) carbon
dioxide and calculated as if no auxiliary fuel had been used.

MAR Notice No. 16-2-94 11-9/14/78
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(3) Ne-ineinerakor-shaltl-be-umed-for-the-burning-ef
refuse-uniess-such-ineinerator-ta-a-muttiple-chanber-in—-
einerator-er-other-design-of-equat-effactiveness-approved
by-the-administrator-prior-to-instatiation-or-use-—-Existing
ineinerateors-which-are-not-muitiple-chamber-ineineratorg-may
be-nlteredy-modified-or-rebuilt-as-may-be-necessary-to-meet
this-requivement---Fhe-admintstrator-may-approve-any-other
alteration-or-modification-—to-an-existing-ineinerator-if-sueh
be-found-by-him-to-be-equatiy-effestive-for-the-purpose-of
air-polineion-control-as-a-modifteneion-or-atteration-whieh
woutd-result-in-a-muiteiple-chamber-ineinerater---Ati-new-in-
einerators-shati-be-multiplte-chambar-incinerators;-provided
that-the-adminitstrator-may-approve-any-other—kind-ef-ineiner—
ater-if-he-finds-in-advance-ef-construction-or-inseatiation
thae-such-other-kind-ef-ineinerator-is-equaliy-effactive-for
purpeses-of-air-poitution-contrei-as-an-approved-muteipie
ehamber-incineraters No person shall cause or aunthorize to
be discharged into the outdoor atmosphere from any incinerator
emissions which exhibit an opacity of ten percent (10%) or
greater averaged over six (6) consecutive minutes.

(4) Enmeimerators-construetedy-inastalied-er—gignifieantiy
medified-prior-te-Sepetember-5;-19757-shati-comply-with-seetion
{2}-of-thia-rule-by-September-307-193%r The department may,
for purposes of evaluating compliance with this rule, direct
that no person shall operate or cause or authorize the opera-
tion of any incinerator at any time other than between the
hours of 8:00 a.m. and 5:00 p.m, At those times when the
operation of incinerators is prohibited by the department,
the owner or operator of the incinerator shall store the refuse
in a manner that will not create a fire hazard or arrange for
the removal and disposal of the refuse in a manner consistent
with ARM 16-2.14(8)=514315, Solid Waste Management.

(5)  Fhe-administrater-may-direet—for-purposes-ef-evaiu-
ating-compiianes-with-this-rute-that-no-persen-shall-eperate
or-sause—er-permit—the-cperation-of-any—inecinerateor-at-any
time~other-than-between-the-hours—-eo£f-8+00-armr-and-5-60-p-m+
Bur:ng ehe-time-the-order-eo-burn-between-the-hours-indicated
ia-in-effectr-the- ewner-er—operater—ef -the-ineinerator-shaii
store-the-combustibies—in-a-manner-that-witi-not-ereate-a-£five
hazard-or-arvange-for-the-removak-of-the-maceriat-to-be-dis-
posed-of~in-a-manner-consistent-with-the-rule-for-proper-dis-
posal-of-solid-waste-matersats: The provisions of this rule
are applicable to performance tests for determining emissions
of particulate matter from incinerators. AlIl performance
fests shall be conducted while the affected facility is operat-
ing at or above the maximum refuse charging rate at which such
facility will be operated and the refuse burned shall be repre-
sentative of normal operation and under such other relevant
conditions as the department shall specify based on representa-
tive performance of the affected facility. Test methods set
forth in Title 40, Part 60, Code of Federal Requlations, or
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equivalent methods approved by the department shall be used.

{6r--Ne-persen-shall-cause;-suffer-or-allow-to-pe-dia-
charged-inte-the-ountdoor-atmosphere-£from-any-incinerator
emiamions~-which-are-af-a-shade-sr-denstty-darker-ehan-number
1/2-on-the-Ringeimann-chart-er-of-gueater-than-164-epacitys

{7y--Fhe-provisions-of-this-ruie-are-appiicable-to-per-
formance-tests-for-determining-emissions-of-particutate-mat-
ter-from-incinerators.:—-Ali-performance-tests-shati-be-con-
dueted-white-the~affected-facittty~is-oparating-at-or-above-
the-maximum-refuse-charging-rate-ae-whieh-sueh-factitey-witl
be-eperated-and-the-solid-waste-burned-shali-be-rperesenta-
tive-of-nermat-eperation-and-under-such-other-relevant-con-
ditions-as-the-administrator~-shati-spucify-based~en-repre-
sentative-performance-of-the-affected-factittyr--Pest-metheds
set-forth-in-Pitie-407-Pare-687-Code-of-Pederai-Regqulationss
or-eguivatent-methods-approved-by-the-administrator-shati-be
uged-

4. The board is proposing to amend this rule to
reorganize the rule and implement minor changes. The present
rule distinguishes between existing and new incinerators bhut
since all incinerators had to meet the same standards by Sep-
tember 30, 1977, the proposed rule does not differentiate be-
tween the two., The proposed rule would also require that ap-
proval for modifications of incinerators be received from the
department instead of from the administrator of the department's
environmental sciences division. Reference to the Ringelmann
chart for determining compliance with opacity was dropped to
reflect a change in testing methods as found in the proposed
"opacity" definition, ARM 16-2.14(1)-51410.

5. 1Interested persons may present their data, views or
arguments either orally or in writing at the hearing.

6. C. W. Leaphart, Jr., of 1 N. Last Chance Gulch, Helena,
Montana, has been designated to preside over and conduct the
hearing.

7. The authority of the Board to make the proposed amend-
ment is based on section 69-3913, R.C.M. 1947,

Chalrma

Certified to the Secretary of State September 5, 1978

MAR Notice No. 16=-2-94 11-9/14/78



-1342-

BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment ) NOQTICE OF PUBLIC HEARING
of rule ARM 16-2.14(1)=-514082, ) ON PROPOSED AMENDMENT OF
setting standards of performance )} RULE ARM 16-2.14(1)-S14082
for new stationary sources ) (Stationary Sources)
and rule ARM 16-2,14(1)-514084, ) AND

emission standards for hazardous ) RULE ARM 16-2.14(1)=-S14084
air pollutants } (Hazardous Air Pollutants)

1l. On October 20, 1978, at 9:00 a.m., or as$ soon there-
after as practicable, a public hearing will be held in the
basement auditorium of the Department of Social and Rehabili-
tation Services building, 111 Sanders, Helena, Montana, to
consider the amendment of rules ARM 16-2.14(1)-514082 and ARM
16-2.14(1)-514084.

2. The proposed amendments modify the present rules ARM
16-2.14(1)-514082 and 16-2.14(1)~514084 found in the Adminis-
trative Rules of Montana. The proposed amendment to rule ARM
16-2.14(1)~514082 would add three new sources and cite the
latest (1977-78) amendments to Title 40, Part 60, Code of Federal
Regulations. The proposed amendment to rule ARM 16-2.14(1)~
514084 would cite the latest (1977-78) amendments to Title 40,
Part 61, Code of Federal Regulations.

3. The rules, as proposed to be amended, provide as fol-
lows: (Matter to be stricken has been interlined, new material
has been underlined.)

16-2.14(1)-514082 STANDARD OF PERFORMANCE FOR NEW
STATIONARY SOURCES (1) This rule shall apply to the follow~-
ing new stationary sources: fossil fuel=-fired steam generators,
incinerators, portland cement plants, nitric acid plants,
sulfuric acid plants, asphalt concrete plants, petroleum re-
fineries, storage vessels for petroleum liquids, secondary
lead smelters, secondary brass and bronze ingot production
plants, iron and steel plants, sewage treatment plants, pri-
mary copper smelters, primary lead smelters, primary zinc
smelters, primary aluminum reduction plants, wet process phos-
phoric¢ acid plants, superphosphoric acid plants, diammonium
phosphate plants, triple superphosphate plants, granular
triple superphosphate piames storage facilities, coal prepara-
tion plants, ferroalloy production facilities, and steel plant
electric arc furnaces, kraft pulp mills, and lime manufactur-
in lants as defined in section (2) of this rule.

(2} All new stationary sources shall comply with the pro-
visions of Title 40, Part 60, Oode of Federal Regulations, July 1,
3945 1977, as amended at 40-PR-333152-331667-Anguae-6,1975,--46-FR
43B50—13§547-September-237—i9?51-49—PR-46259—46EquaﬂItEE4h—i9ﬂ&
40-FPR-58416-584207~December-167-129357-40-FPR- 5926459265~ Bacenber
22y-3975,-43-FR-2232~2235;-and-2332-234%7y-January-157-19767-and
41-FR-3826-38307~Fanuary-267-29767 42 FR 37000, July 19, 1977,
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42 FR 37936-37938, July 25, 1977, 42 FR 38178, July 27, 1977,
42 FR 39389, Auqust 4, 1977, 42 FR 41122, August 15, 1977,

42 FR 41424, Auqust 17, 1977, 42 FR 41754-41789, August 18,
1977, 42 FR 44812, September 7, 1977, 42 FR 55796-55797,
October 18, 1977, 42 FR 57125-57126, November 1, 1977, 42 FR
58520-58521, November 10, 1977, 42 FR 61537, December 5, 1977,
43 FR 1494-1498, January 10, 1978, 43 FR 7568-7596, February 23,
T978, 43 FR 8799-8800, March 3, 1978, 43 FR 9276-9278 and §§5?-
9454, March 7, 1978, 43 FR 10866-10873, March I5, 1978, 43 FR
11984-11986, March 23, 1978, and 43 FR 15600-15602, April 13,
1978, with the follow1ng exceptions: 40 €RP CFR 60,10 and 40
CFR 60 20-60.29 s are deleted. Copies of the federal regula-
tions are available at the air quality bureau of the department,
Cogswell Building, Helena, Montana, phone: (406) 449-3454.

16-2.14(1)-514084 EMISSION STANDARDS FOR HAZARDOUS ATR POLLUTANTS

{1) This rule shall apply to the owner or operator of any
stationary source for which an emission standard for hazardous
air pollutants is prescribed by section (2) of this rule.

(2) The owner or operator of any stationary source shall
comply with the provisions of Title 40, Part 61, Code of Federal
Regulations, July 1, #9%5 1977, as amended at 40-FR-48292—48331r
Oetober-147-39755 42 FR 41424, August 17, 1977, 42 FR 51574,
September 29, 1977, 43 FR 8800, March 3, 1978, and 43 FR 26373~
26374, June 19, 1978, with the following exception: 40 CFR 61.16
is deleted.

(3) A listing of affected stationary sources as defined
in 40 CFR 61 shall be maintained by and available from the air
quality bureau of the department. Copies of the federal regu-
lations are also available from the air quality bureau of the
department, Cogswell Building, Helena, Montana, phone: (406)
449-3454,

4. The Board is proposing to amend these rules because,
to be delegated enforcement authority by EPA over sources regu
lated by these amendments, the State must develop adequate en-
forcement procedures. Previously, the State chose to adopt by
reference the standards in the federal regulations and these
amendments reflect the most recent changes in those regulations.

5. Interested persons may present their data, views or
arguments either orally or in writing at the hearing.

6. C. W. Leaphart, Jr., 1 N. Iast Chance Gulch, Helena, Montana,
has been designated to preside over and conduct the hearing.

7. The authority of the Board to make the proposed amend-

ments is based on section 69~ 3@ C.M, 1947.
A M\ \gn

o W. BARTLETT, Chairman

—

Certified to the Secretary of State September 5, 1978
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HEARING
of Rule ARM 16-2.14(1)-51460, ) ON PROPQSED AMENDMENT OF
restrictions on visible air ) RULE ARM 16-2.14(1)-S1460
contaminants ) (Visible air contaminants,
Restrictions)

1. On October 20, 1978, at 9:00 a.m., or as soon there-
after as the matter can be heard, a public hearing will be
held in the basement auditorium of the Social and Rehabili-
tation Services building, 111 N. Sanders, Capitol Complex,
Helena, Montana, to consider the amendment of rule ARM
16-2.14(1)=-51460.

2. The proposed amendment replaces present rule ARM
16-2.14(1)-51460 found in the Administrative Rules of Montana.
The proposed amendment would substitute the term "opacity"
for references to the Ringelmann chart and modify the exclu-
sions section of the existing rule.

3. The rule as proposed to be amended provides as fol-
lows:

16-2.14(1)~-51460 VISIBLE AIR CONTAMINANTS, RESTRICTIONS

(1) Ne-person-shatl-cause;-suffer;-piiow-or-permit-emzs—
siong-frem-any-instaliationa-which-avesr

{ay-ef-a-—shade-or-densiey-darker-than-that-deaignaked-as
Ner—Z2-en-the-Ringeimann-Charty;-ox-

{tby-of-such-opacity-as—to-obscure-an-ebsarverlis—vieyw
to-a-degree-greater~than-does-smoke-deseribed-in-subsection
{t1r{ar-of-this-reguintions

Phis-sestion-does-not-apply-te-existing-inecinsrators-oy
existing-wood-waste-burnersr No person shall cause or author-
ize emissions to be discharged Into the outdoor atmosphere
from any source installed on or before November 23, 1968, which
exhibit an opacity of forty percent (40%) or greater averaged
over six (6) c¢onsecutive minutes.

(2) No-persen-shaii-discharge-into—the-ntmosphere-frem
any-singlte-senree-of-emigsion-vhatsocaver-any-aiv-contaminant:

{ay--Shade-or-denstey-davker-than-that-designated-as-No-
i-on-the-Ringeimann-Chart;-or

{by--0f-such-opasity-as-to-obacure-an-obsevveris-view-te
a-dagrec—greater-than-does-smoke-daseribed-in-subsection—{2He)
ef-this-reguiatiens No person shall cause or authorize emis-
sions to be discharged into the outdoor atmosphere from any
source installed after November 23, 1968, which exhibits an
opacity of twenty percent ({20%) or greater averaged over six
(6) consecutive minutes,

(3) Phe-preovistens-ef-sections-<{i}-and-+{2}-of-thig-rule
shall-nek-appiy-to-emissions-during-the-building-of-a-new
firer-eleaning-of-£ives-er-seet-blowingy-the-shade-or-denaity
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af-which-ta-teas-than-Ner-3-on-the-Ringeimann-Smeke-Chare-or
ef-such-epacity-as—te-obseunre-an-observerlis-viaw-to-a-degree
greater-than-does-smeke-destgnated-as-No--3-en-the-Ringeimann
Smoke-Chare-for-a-perisd-or-periods-aggregating-ne-mere—than
four-minutes-in-any-68-minutess

Where-the-presense-of-uncombined-water-ia-the-onty-reason
for-Eatture-of~an-amiaston-to-meet—the-reguivements-of-sec-
tions-<{i}-and-{2r-of-this-reguintieny-suech-secctions-shati-net
appty<s

The-previstona—ef-Section-+{ir-of-thig-veguiation-shaii
pot-apply~te-the-followings

{ay-—-Frapnsfer-of-motten-metaisr

{b)--Emissions-frem-transfer-iadies-
During the building of new fires, cleaning of grates, or soot
blowing, the provisions of sections (1) and (2) shall apply,
except that a maximum average opacity of sixty percent (60%)
shall be permissible for not more than one (1) four-minute
period in any sixty (60) consecutive minutes. Such a four-
minute period shall mean any four (4) consecutive minutes.

(4d) This rule shall not apply to emissions from:

(a) Wood-waste burners

(b} Incinerators
c) Motor vehicles
d) Those new stationary sources ligted in ARM 16-2.14(1)-
514082 for which a visible emissjion standard has been promul-

gated.

4. The Department is proposing that the Board amend this
rule to implement several changes prior to submitting the rule
to the U. S. Environmental Protection Agency (EPA) as a revi-
sion to the state implementation plan (S.I.P.) of the Federal
Clean Air Act. The Department is proposing to utilize EPA test-
ing methods for opacity in lieu of the Ringelmann Chart for
determining compliance with this rule. Therefore, the term
opacity as it would be defined in ARM 16-2.14(1)~-S1410 is pro-
posed to be substituted for references in this rule to the
Ringelmann Chart. That proposed definition would exclude the
presence of uncombined water from opacity and so this rule
would eliminate it.

The section of the existing rule which excludes certain
sources from the rule's applicability would be modified under
the department's proposal. Existing exclusions would be dis-
continued and new ones created. The department believes ade-
quate coverage exists in other rules for some of these sources
and that other changes should be made to reflect department
policy.

5. Interested persons may present their data, views or
arguments either orally or in writing at the hearing.

6. C. W, Leaphart, Jr., 1 N. Last Chance Gulch, Helena,
Montana, has been designated to preside over and conduct the
hearing.
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7. The authority of the agency to make the proposed
amendment is based on section 69-3913, R.C.M. 1947,

In the matter of the amendment ) NOTICE OF PUBLIC HEARING

of Rule ARM 16-2.14(1)-S14030, ) ON PROPOSED AMENDMENT OF

air quality standards for ) RULE ARM 16-2,14(1)-514030
wood-waste burners ) (Wood-Waste Burners)

1. On October 20, 1978, at 9:00 a.m., or as soon there-
after as the matter can be heard, a public hearing will be
held before the Board in the bhasement auditorium of the Social
and Rehabilitation Services building, 111 N. Sanders, Capitol
Complex, Helena, Montana, to consider the amendment of rule ARM
16-2.14(1)-514030.

2. The proposed amendment replaces present rule ARM
16~2.14(1)-514030 found in the Administrative Rules of Montana.
The proposed amendment would delete obsolete language differ-
entiating between existing and new wood-waste burners, substi-
tute opacity for references to the Ringelmann Chart, drop the
requirement that wood-waste burner operators submit the names
and duties of their employees and reorganize the rule.

3. The rule as proposed to be amended provides as follows:

16-2.14(1)-514030 WOOD-WASTE BURNERS

(1) Construction, reconstruction, or substantial altera-
tion of wood-waste burners is prohibited after-the-effestive
date—of-this-reguiation-untess-pians-and-specifications-have
been-submitted-tor-and-approved-byr-the~directeors unless the
requirements of the permit rule, ARM 16=2.14(1)-8S have
been met,

2 Emission-standards-£for-Wood-Waste-Burners—-censtructeds
Reconstrueted;-or—-Substantiaiiy-Atrterad-after-the-pffactive
Pate-ef-this-Reguiationss

ta)y--Fhere-shalti-not-be-discharged-into-the-atmosphere
frem-any-wood-waste—burner-any-air-contaminant--for-a-period
or-perieds-aggregating-more-than-four-minvtes-in-any-ene
honr-which-ta-
t4)--Parker-in-shade-than-that-destgnated-as-Nor-1-of-the
Ringeimann-chares
$i%ty--6f-such-opacity-as-to-obscure-an-observeris-view-to
a-degrea-greater-than-that-described-in-subsection—{i)y-of-this
sectiont
{b}--pPareicuiate-matter-shatli-not-be-discharqged-from-a
woed-waske-burrer-in-excess-e£~gr2-grains-—pexr-standard-cubie
feot-corrected-to-1i-percent-g0s-for-exineing-instalintions
er-in-execas-of-fri-graing-per-skandard-cubic-fook-aorreated
to-iz-pereent-€oy-fer-new-instalilatiens~ No person shall
cause or authorize to be discharged into the outdoor atmos-—
phere from any wood-waste burner any emissions which exhibit
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an opacity of twenty percent (20%) or greater averaged over
six (6) consecutive minutes.

(3) Extsting-wood-waste-burners-shaii-cempiy-with-emis—
sion--standards-sf-this-reguiation--within-18-menthes-£frem-the
effactive—-dnta~-of-this-reguintionr--Ati-new-wood-waste-burners
ahati-compiy-with-the-emisston-standards—set-foveh-in-section
{2}-of-this-ruter No person shall cause or authorize to be
discharged into the outdoor atmosphere from any wood-waste
burner particulate mztter in excess of 0.l grains per standard
cubic foot corrected to twelve percent (12%) CO2.

(1) Existing-wesd-waste-burners-shali-compiy-within-318
monthes-frem-the-cffective-data-of-this-ragulation-and-new-wood
waste-burners-with-the-foliowings

{2}--A-thermocoupie-and-reecerding-pyrometer-or-other
appreve-temperahure-neasurement-and-recording-devicea—shali-
be-inatatied-and-maintainedr~-Phe-thermacoupte-ahali-be-in~
statied-on-the-burner-at-a-ioeation-six-inches-above-and-near
tha-canter-oé-the-horizentai-sereen-or-at-ancther—-approved
tecations

{b}--A-daity-writeen-log-of-the-wood-waste—burner-opera-
tion-shati-be-maintained-to—determine-optimum-patterns-of
operarion-for-various-fuel-and-atmespheric-condieisnas--Fhe
jog-shalti-incinder-but-not-ba-iimited-toy-the-time-of-days;
drafe-settingsy-exit-gas-temperature;-type-of-fuel;-and-at-
mospheric-conditionsr--Phe-tog-or-a-copy-shati-pe-submitted
to-the-director-within-ten-days-upon-requests

{cy--Rebber-produsts;-—asphattice-materiats;-or-materials
which-canse-dense-smoke-discharge~-shalti-not-be-burned-or-dss—
posed-of-in-wosd-waste-burners:

A thermocouple and a recording pyrometer or other temperature
measurement and recording device approved by the department
shall be installed and maintained on each wood-waste burner.
The thermocouple shall be installed at a location six (6)
inches above and near the center of the horizontal screen or
at another location approved by the department.

(5) The-owners-or-operators-of-ati-weod-waste-burners
shall-submit-the-names-of-operating-and-maintenanee-pergennel
and-speeify-thairv-duties-regarding-burner-operations-and-con-
trol-and-any-eother-duties-not-assseeiated-with-burner-eperation
eontrelr-~It-must-be-shewn-that-there-is-adequate-responaim
bility-delegated-for-preper-burner-operationy-control-and
maintenaneer-—-the-owner-is-responsibie-for-having-an-eperator
trained-and-competent-in-the-oparation-ef-wood-waste-burners
in-eharge-of-the-weed-waste-burnerr A daily written log of
the wood-waste burner's operation shall be maintained by the
owner or operator to determine optimum patterns of operations
for various fuel and atmospheric conditions. The log shall
include, but not be Timited to, the time of day, draft settirngs,
exlt gas temperature, type of fuel, and atmospheric conditions.
The Jog or a copy of it shall be submitted to the department
within ten (10) days after it is requested.
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(6) No person shall use a wood-waste burner for the
burning of other than production process wood-waste trans-
ported to the burner by continuous flow conveying methods.

(7) New-weed-waste-burner-definitions

fay-—-Any-wood-waste-burner-constructed-or-inseatied
afeer-the-effective—date-of-this-regutations

{b}-—-Any-woed-waste-burnear-replaced-or-atborad-afuex
the-effeetive-date-of-this-regutation-as-to-have-any-céfeet
en-the-produstion-or-controt-of-siv-contaminants-

{e}--Any-woeed-waste-burner-moved-afeer-the-effeative
date-of-this-regquiation-to-another-premise-invelving-a-change
of-pddress:

tdy--Any-weed-waste-burner-purchasad-or-otherwise-—ae—
quired-and-to-ba-oparated-after-the-affective-date-of-thia
reguiation-by-a-new-owner-or-when-a-néw-tessee-desires-to
operate—such-burner:

Rubber products, asphaltic materials, or materials which cause
dense smoke discharge shall not be burned or disposed of in
wood-waste burners.

(8) Exception: For building of fires in wood=-waste
burners, the-darkness-or-epactty-provision-and-the-particulate
previsions-under-section-{2}-of-this-requiation-may-be-ex-
ceeded-for-not-more-than-66-minutes-in-8-heours: the provisions
of sectiong (2) and (3) of this rule may be exceeded for not
more than sixty (60) minutes in eight (8) hours.

4. The amendment to this rule is proposed for purposes
of eliminating obsolete and unnecessary language, implement-
ing a change in methods for determining compliance with the
vigibility restrictions under section (2), and reorganizing
the rule. Existing and new wood-waste burners have had to
meet the same standards for a number of years and so they
are all treated as one class under the proposed rule. The
department is desirous of utilizing the U. S§. Environmental
Protection Agency's (EPA) opacity method for determining com-
pliance with visible air contaminant standards and so the
references to the Ringelmann Chart have been replaced by
opacity. Opacity is to be defined under a proposed amendment
to ARM 16-2.14(1)-51410. The existing requirement for report-
ing employee names and their duties to the department is un-
nec¢essary and thus proposed to be discontinued.

5. Interested persons may present their data, views or
arguments either orally or in writing at the hearing.

6. C. W. Leaphart, Jr., 1 N. Last Chance Gulch, Helena,
Montana, has been designated to preside over and conduct the
hearing.

7. The authority of the Board to make the proposed amend-
ment is based on section 69-39A3,/R.C.M. 1947.4ﬂ \

] s

fi

JOHN"W, BARTLETT, Chairman
Certified to the Secretary of ate September 5, 1978
11-9/14/78 MAR Notice No. 16-2-96
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING
of a rule establishing standards ) FOR ADOPTION OF A RULE
for stack heights and dispersion ) REGULATING STACK HEIGHTS
techniques used for air pollutant ) AND DISPERSION TECHNIQUES
emission limitations )

1. On Qctober 20, 1978, at 9:00 a.m., or as soon as the
matter can be heard, a public hearing will be held in the base-
ment auditorium of the Social and Rehabilitation Services
building, Capitol Complex, 111 N. Sanders, Helena, Montana,
to consider the adoption of a rule for the regulation of stack
heights and other dispersion techniques used to control air
pollutant emissions,

2. The proposed rule does not replace or modify any sec-
tion currently found in the Administrative Rules of Montana.

3. The proposed rule provides as follows:

16-2.14(1)=-8 STACK HEIGHTS AND DISPERSION TECHNIQUES

(1) any source whose stack emissions are controlled in
order to attain and maintain any national ambient air quality
standard or to prevent significant deterioration of the air
quality shall accomplish such control through emission limita-
tion alone. The degree of emission limitation so required of
any source for control of any air contaminant shall not be af-
fected by so much of that source's stack height that exceeds
good engineering practice or by any other dispersion technique,
except as provided in section (3) of this rule.

(2) For purposes of this rule, the following definitions
apply:

(a) "Stack" means any point in a source, designed to emit
solids, liquids, or gases into the air, including a pipe, duct,
or flare,

(b) "In existence" means that the stack is physically
complete.

(c) "Dispersion technique” means any method which is in-
tended to affect the concentration of an air contaminant in the
ambient air by

(i) use of that portion of a stack which exceeds good
engineering practice stack height,

(ii) varying the rate of emission of an air contaminant
according to atmospheric conditions or ambient concentrations
of that air contaminant, or

(iii) the manipulation of source process parameters or
selective handling of exhaust gas streams. The preceding sen-
tence does not include the reheating of a gas stream, following
use of a pollution control system, for the purpose of returning
the gas to the temperature at which it was originally discharged
from the facility generating the gas stream.

(d) "Good enygineering practice stack height" means that
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stack height necessary to ensure that emissions from the stack
do not result in excessive concentrations of any air contamin-
ant in the immediate vicinity of the source as a result of
atmospheric downwash, eddies, and wakes which may be created
by the source itself, nearby structures or nearby terrain
obstacles and shall not exceed as appropriate:

(i) 30 meters, for stacksuninfluenced by structures or
terrain;

(ii) HG=H+1.5L

where H
L

height of structure or nearby structure
lesser dimension (height or width) of
the structure or nearby structure;

for stacks influenced by structures;

(iii) such height as an owner or operator of a source
demonstrates is necessary through the use of field studies or
fluid models after notice and opportunity for public hearing.

(e) "Excessive concentrations" for the purpose of de-
termining good engineering practice stack heights in fluid
modeling studies means a maximum concentration of any air con-
taminant in excesg of an ambient air quality standard, due in
part or whole to downwash, wakes or eddies which is at least
40 percent in excess of the maximum concentration of any air
contaminant experienced in the absence of downwash, wakes or
eddy effects produced by nearby structures or terrain.

(3) This rule shall not apply to stack heights in exist-
ence, or dispersion techniques implemented, prior to December
31, 1970.

4, The adoption of this rule is proposed by the Board in
order to submit to the U. S. Environmental Protection Agency a
state implementation plan impkementing Section 123 of the
Federal Clean Air Act, as amended on August 7, 1977. This pro-
posed rule parallels the proposed federal rule implementing
that section. All stacks are subject to the rule with the ex-
ception of those which had completed construction prior to Dew-
cember 31, 1970. A stack's height will not receive any credit
as an emission limitation control for air contaminants for that
part, if any, which is in excess of the "good engineering prac-
tice stack height", as that term is defined.

5. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.

6. C. W. Leaphart, Jr., 1 N. Last Chance Gulch, Helena, Montana,
has been designated to preside over and conduct the hearing.

7. The authority of the agency to make the proposed rule
is based on Sections 69-3909 and 69-3913, R.C.M. 1947.

)Ba

, Chairman

il

ARTL

JOHN

Certified to the Secretary of Stat September 5, 1978
11-9/14/78 MAR Notice No. 16-2-97
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING
of Rule ARM 16-2.14(1)-8 ’ ) FOR ADOPTION OF A RULE

a rule for the prevention of ) FOR THE PREVENTION OF
significant deterioration of ) SIGNIFICANT DETERIORATION
air quality in Montana ) OF AIR QUALITY

1. On or about October 20, 1978 at 9:00 a.m., or as soon
thereafter as practicable, a public hearing will be held in
the basement auditorium of the Department of Social and Re-
habilitation Services building, 111 Sanders, Helena, Montana,
to consider the adoption of a rule for the prevention of
significant deterioration of air guality in the State of
Montana.

2. The proposed rule is new and does not replace any sec-
tion currently found in the Administrative Rules of Montana.

3. On December 5, 1974, the Environmental Protection
Agency (EPA) published regulations under the 1970 version of
the Federal Clean Air Act (Pub.L. 91-604) for the prevention
of significant air quality deterioration (PSD). These regu-
lations, codified at 40 CFR 52.21, established a program for
protecting areas with air quality cleaner than the national
ambient air quality standards.

Under EPA's regulatory program, clean areas of the United
States could be designated under any of three "Classes." Speci-
fied numerical "increments" of sulfur dioxide and particulate
matter were permitted under each class up to a level considered
to be "significant" for that area. Class I increments per-
mitted only minor air quality deterioration; class ITI incre-
ments, moderate deterjoration; class III increments, deterior-
ation up to the secondary national ambient air quality stand-
ards.

EPA initially designated all clean areas of the United
States as class II. States, Indian Governing Bodies, and of-
ficials having control over federal lands (federal land managers)
were given authority to redesignate their lands under specified
procedures. The area classification system was administered
and enforced through a preconstruction permit program for nine-
teen specified types of stationary air pollution sources. This
preconstruction review in addition to limiting future air qual-
ity deterioration required that any source subject to the re-
quirements would apply best available control technology.

On August 7, 1977, the Federal Clean Air Act Amendments
of 1977 became law. The 1977 amendments changed the 1970 act
and EPA's regulations in many respects, particularly with re-
gard to PSD. [See Clean Air Act sections 160-169, 42 U.S.C.
7470-79 (Clean Air Act Amendments of 1977, Pub.L. 95-95, 127(a),
91 stat., 731), as amended, Pub.L. 95-190, section 14(a) (40)-
(54), 91 stat. 1401-02 (November 16, 1977) (technical and con-
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forming amendments).] In addition to mandating certain im-
mediately effective changes to EPA's PSD regulations, the new
Federal Clean Air Act, in sections 160-169, contains compre-
hensive new PSD requirements. These new requirements are to
be incorporated by states into their implementation plans
(under section 110 of the act). Revisions of state imple-
mentation plans implementing these new requirements are due
March 19, 1979.

The rule proposed for the prevention of significant de-
terioration in Montana is based on the amended federal PSD
regulations (43 Federal Register 26403) and conform to the
EPA requirements for plans revisions (43 Federal Register
26382). The proposed rule provides in summary as follows:

Section (1) contains definitions of terms used in the
rule. The definitions in the proposed Montana rule differ
from the definitions of the federal regulations for the terms:
"major modification," "source," "facility." The proposed
Montana rule adds a definition of "temporary" and omits the
definitions of "high terrain" and "low terrain" found in the
federal regulations.

Section (2) defines the limitations on increases in con-
centrations of sulfur dioxide and particulate matter over the
baseline concentration in areas designated Class I, II or III,
and allows that for any period other than an annual period,
the applicable maximum allowable increase may be exceeded dur-
ing one such period per year at any one location.

Section (3) provides that no concentration of these pol-
lutants shall exceed applicable national ambient air quality
standards.

Section (4) defines the restrictions on the classification
of particular areas in the state.

Section (5) defines the pollution concentrations which
shall be excluded in determining compliance with maximum
allowable increases.

Section (6) describes the procedures to be followed and
the requirements to be met before the classification of an
area can be changed.

Section (7) provides that the degree of emission limita-
tion required for control of any air pollutant shall not be
affected by a stack height in existence before December 31,
1970 which exceeds good engineering practice, or any other
dispersion technique implemented ‘before that time.

Section (8) prohibits construction of any major station-
ary source or of any major modification which does not meet
the minimum requirements described in this rule. This section
also defines when the minimum ‘requirements are not applicable.

Section (9) describes the emission standards which are
applied to a major stationary source or to a major modifica-
tion. In addition it defines technological standards which a
major stationary source or major modification must meet.
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Section (10) describes when a proposed major stationary
source or major modification may be exempt from the require-
ments of an impact analysis described in Sections 11, 13 and 15,

Section (11) requires the operator of a source or modifi-
cation to demonstrate that the increase will not violate any
applicable ambient air standard or any maximum allowable in-
crease over the baseline concentration in any area.

Section (12) defines the modeling technigues upon which
any estimates of ambient concentrations are to be based.

Section (13) defines monitoring requirements for any
proposed source.

Section (14) requires the operator of any proposed source
to submit information about the source and defines the infor-
mation needed to include information from the air gquality in-
growth impacts of the proposed source or modification.

Section (15) requires the operator of a proposed source
to analyze impacts Of growth caused by the source upon the
visibility, soils, and vegetation and upon the air quality of
the area.

Section (16) provides for denial of an application due
to adverse impact on air quality-related values of any federal
mandatory Class I lands. The Montana rule does not provide
for any of the variances described in the federal regqulation.

Section (17) provides for public participation prior to
the final decision on an application including public inspec-
tion of information, notice and opportunity for comment, public
hearing and submission of written comments.

A copy of the entire proposed rule may be obtained by con-
tacting Michael Roach, Air Quality Bureau, Department of Health
and Envirommental Sciences, Cogswell Building, Helena, Montana,
59601 (449-3454, 3455).

4. The proposed rule is required to comply with the federal
Clean Air Act, 42 U.5.C. 7410, 7470-79.

5. Interested persons may submit their data, views, or
arguments concerning the proposed adoption either orally.or in
writing at the hearing. Written data, views, or arguments may
be submitted to Michael Roach at the address stated above.

6. C. W. Leaphart, Jr., 1 N. Last Chance Gulch, Helenha, Montana,
has been designated to preside over and conduct the hearing.

7. The authority of the Board to make the proposed rule
is based on Section 69-3913, R.C.M, 1947.

Certified to the Secretary of Stat September 5, 1978
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BEFORE THE BOARD OF PARDONS AND PAROLE
OF THE STATE OF MONTANA

In the Matter of the ) NOTICE OF PROPOSED AMENDMENT
Proposed Revision of ) OF RULES (Arm T.20, subtitle 3)
the Rules of the Board )

)

of Pardons and Parocle. NO PUBLIC HEARING CONTEMPLATED

1. At its meeting Gctober, 1978, in Deer Lodge, Montana
the Board of Pardons proposes to revise its rules now published
at pages 20-3 through 20-15 of the Administrative Rules of
Montana.

2. Since rule-making by the Board is exempted from the notice
and comment or opportunity for hearing requirements of the
Montana Administrative Procedure Act, this notice is published
in the Administrative Register as a courtesy to those persons
who may wish to offer comments and suggestions before the Board
makes its final decision.

3. The text of the proposed revision has been mailed to
each district judge and county attorney and to the Montana
Defender Project, UM School of Law and the Montana State Prison.
This text will be mailed to any other person who requests a copy
by writing to Nick Rotering, Legal Counsel, Department of Insti-
tutions, 1539 11th Avenue, Helena, Montana 59601,

4. Among the more significant policy changes contemplated
in this revision are the list of standard and optional conditions
on parole {(the Board would adopt the same list of conditions
which the Department of Institutions adopted on August 15, 1978
(MAR P. 1330)), deletion of the "Additional Information Reguired"
rule for parole applications now published as 20-3.10(6) - 310070,
and adoption of new procedures for revocation and rescission
hearings. Many other changes are proposed merely to arrange the
rules more logically or to conform to amendments of the statutes
enacted in recent legislative sessions.

5. Comments and suggestions concerning the proposed revision
will be considered by the Board if sent, prior to October 12,
1978, to: Henry Burgess, Chairman, Board of Pardons and Parole,
Montana State Prison, Deer Lodge, Montana.

6. Authority to adopt the proposed changes is based upon
sections 95-3214, 95-3223 and 95-3229, R.C.M.1947.

o f ,@Z&;&M__,
HENRY E. §URGESS, Chhirman
Montana Board of Pardons &
Parole

Certified to the Secretary of State, September Z , 1978.
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STATE OF MONTANA
BEFORE THE DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING

IN THE MATTER of the proposed ) NOTICE OF PROPOSED ADOPTION
Adoption of rules for discovery) OF RULES OF DISCOVERY

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons

1. On October 14, 1978, the Department of Professional
and Occupational Licensing proposes to adopt a rule relating
to rules of discovery for contested cases.

2. The Department proposes this adoption as one rule
which will incorporate by reference the Attorney General's
Model Rule 13 as proposed at page 458 in the September 1977
issue of the Montana Administrative Register. This proposed
adoption would point out that with only minor exg¢eptions stated
therein, said Model Rule 13 adopts the Rules of Discovery es-
tablished by the legislature for all proceedings in the District
Courts in the State of Montana. Said rules are printed in full
in the parent volume and supplement to Title 93 Revised Codes of
Montana, 1947 as amended.

The reason for the proposed adoption in that such is man-
dated by the legislature under Section 82-4220 R.C.M. 1947.
While the Department is entitled to adopt its own set of rules,
for the sake of uniformity and because of the well studied and
tested precedent established in the ¢ivil rules, the Department
has elected to adopt them.

While this adoption will not automatically apply to the
various boards within the Department, again for the sake of
uniformity, the director will encourage said boards to adopt the
same.

3. Interested parties may submit their data, views or
arguments concerning the proposed rule in writing to the
Department of Professional and Occupational Licensing, Lalonde
Building, Helena, Montana 59601, no later that October 12, 1978.

4. The authority of the Department to make the proposed
rule is based on Section 82-4203 R.C.M. 1947.

’
DEPARTMENT OF PROFESSIONAL
AND OCCUPATIONAL LICENSING

Certified to the Secretary of State September 14, 1978.
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF ARCHITECTS

IN THE MATTER of the proposed ) NOTICE OF PROPOSED
amendment of ARM 40-3.10(6)- )  AMENDMENT OF RULE ARM
510050 (5) Standards of Profes- ) 40-3.10(6)-510050 (5)
sional Conduct ) STANDARDS OF PROFESSIONAL
CONDUCT
NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons

1. On October 14, 1978, the Board of Architects proposes
to amend rule ARM 40-3.10(6)~-S10050 (5) which is related to
solicitation of employment under standards of professional
conduct.

2. The proposed amendment deletes the last sentence of
paragraph 2 of sub-section (5) of the above stated rule and
reads as follows: (deleted matter interlined)

"(5) SOLICITATION OF EMPLOYMENT The architect shall

not pay, solicit nor offer directly or indirectly, any

bribe or commission for professional employment with

the exception of his payment of the usual commission for

securing salaried positions through licensed employment

agencies.

The architect shall seek professional employment on the
basis of qualifications and competence for proper
accomplishment of the work. -He-shati-not-knowingty
asiicit-or-submit-proposats-for-professtional-servicas-on
the-basts-of-compatitive-biddény-

The architect shall not falsify or permit misrepresenta-
tion of his or his associates' academic or professional
qualifications. He shall not misrepresent or exaggerate
his degree of responsibility in or for the subject matter
of prior assignments.

Brochures or other presentations incidental to the solicit-
ation of employment shall not misrepresent pertinent facts
concerning employers, employees, associates, joint-ventures,
or his or their past accomplishments with the intent and
purposes of enhancing his qualifications and his work."

3. The rule is proposed to be amended to respond to a
letter of Augqust 4, 1978 from the Attorney General stating
this sentencein the rule was in violation of both state and
federal anti-trust laws, Copies of the letter may be obtained
from the Board of Architects.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to the
Board of Architects, Lalonde Building, Helena, Montana 59601,
no later than October 12, 1978.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and argumehts orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
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comments he has to the Board of Architects, Lalonde Building,
Helena, Montana 59601, no later than October 12, 1978,

6. If the Board receives requests for a public hearing
on the proposed amendment from more than 10% or 25 or more
persons who are directly affected by the proposed amendment, a
hearing will be held at a later date. Notice of the hearing will
be published in the Montana Administrative Register.

7. The authority of the board to make the proposed amend-
ment is based on section 66-102 and 103, R.C.M., 1947.

BOARD OF ARCHITECTS
HAROLD C. ROSE', PRESIDENT

BY:

ED CARNEY, DIRECT
DEPARTMENT OF PROFESSIOVAL
AND OCCUPATIONAL LICENSING

Certified to the Secretary of State, September 14, 1978.
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BEFORE THE DEPARIMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In The Matter of the Department ) NOTICE OF AMENDMENT
of Agriculture Amending a Rule ) OF RULE 4.14.000

for the Plant Industry Division )

Apiculture Rules )

TO: A1l Tnterested Persons:

1. On July 10, 1978, the Montana Department of
Agriculture held a Public Hearing in the Highway Auditorium,
on Sixth and Roberts Streets, Helena, Montana, for the
purpose of amending the present language of Rule 14.14.000,
Limitations of Registration.

2. The Department of A griculture has amended the
rule based on the testimony and response received. The pro-
posed amendment to the rule is as follows:

4.14.000 REGISTRATION OF APIARIES AND LIMITATIONS
OF REGISTRATION.,. (1) Definiticns.

(a) Landowner means the person who has the actual use
and exclusive possession of the land. Persons leasing land
for the primary purpose of establishing an apiary thereon
shall not be considered landowners.

(b) Family unit means two or more persons living to-
gether in the same dwelling, house or other place of resgidence.
(¢) Other terms used in this rule shall have the same
meaning as defined in Section 3-3101, R.C.M. 19’47, unless

the context requires otherwise.

(d) The word "Department" shall mean the Department
of Agriculture of the State c¢f Montana .

(2) Classes of Apiary Registrations. Each person
wiching to register an apiary shall specify the type of apiary
registration for which he wishes to apply. There shall be
four classes of apiary registrations as follows:

(a) General Aplary Registrations. The Department may
grant general apiary registrations under the following condi-
tions:

(1) except as provided in subsection (iv) hereof, general
apiary must be located three or more miles away from general
apiaries registered by other persons.

(ii) an applicant may register a general aplary within
three miles of a general aplary registered by himself as long
as the general apiary being applied for is three or more miles
from general apiaries registered by other persons.

(111) a general apiary may be registered within three
miles of any registered limited landowner, hobbyist or
pollination apiary.

(iv) an applicant with an existing registered non-restrict-
ed apiary which is located less than three miles from a
registered non-restricted aplary registered by another person
may register said apilary as a "general aplary" under the
following conditions:

(aa) sald aplary was established and registered with
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the Department before the enactment of this rule by the
Department;

(bb) sald apiary is presently registered with the
Department; and

(cc) the registration of said apiary has not been forfeited
or abandoned under the provisions of Sections 3-3103(9) and
3-3105, R.C .M. 1947.

(b) Limited Pollination Apiary Registrations. The
Department may grant limited pollination apiary reglstrations
to commercial seed, fruit, or other agricultural producers
under the following conditions:

(i) the applicant must own, lease or rent the land upon
which the pollination aplary is to be located, and the appli-
cant must use said land for the purpose of growing thereon
a commercial seed, frult or other crop which is dependent
upon bees or other insectis for pollination. The applicant
does not own the beesg cr the hives which are to be placed
upon the pollination apiary and that the only purpose of the
apilary shall be the pollination of a commercial agricultural
crop.

(i1) the applicant shall provide the Department with all
pertinenrt data and information necessary for the Department
to determine if pollination aplaries are necded to adequately
pollinate the applicant's crop.

(i11) the Department may refuse pollination apiary
reglstration based upon its own investigation, or if approving
the application it may specify the number and location of
pollination apiaries needed for the purpose of adequately
pollinating the applicant's crop.

(iv) a pollination apiary registration shall be valid
only for the time period specified by the Department. All
pollination apiaries shall be removed within two weeks after
full bloom pericd of the crop to be pollinated.

(v) a registered pollination apiary may not be sold,
leased, transferred or rented to ancther person.

(¢c) Limited Landowner Registrations. The Department
may grant limited landowner apiary regilstrations under the
follow ing conditions:

(i) the applicant must be a landowner as defined in this
rule and must own the land upon which the aplary will be
located.

(i1) the applicant must own the bees and the hiveg,

(ii1) the bees and the hives must be personally managed
and operated by the applicant.

(iv) a registered landowner apiary may not be sold,
transferred, rented or leascd to another person.

(d) Limited Hobbyist Registrations. The Department
may grant limited hobbyist apiary registrations under the
following conditions:

(i) the applicant must not own a total of more than five
hives and all the hives must be placed on the hobbyist apiary.

(11) the applicant must own the bees and the hives and
must personally manage and operate the bees and hives.
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(iii) only one hobbyist aplary registration shall be
allowed per applicant, and only two hobbyist apiary registra-
tions shall be allowed per family unit.

(iv) if the Department determines that too many hobbyist
apiaries are being registered within too close proximity of
each other, the Department may refuse to grant any further
hobbyist aplary registrations in accordance with Section
3-3103(6), R.C .M. 1947.

(v) a registered hobbyist apiary may not be so0ld, trans-
ferred, leased or rented to another person.

(3) Prior Registrations. This rule, as amended, shall
apply to and govern the registration of apiaries and the
issuance of certificates of registration therefore from and
after its effective date. Nothing contained in this rule shall
be construed as invalldating, cancelling, amending, terminating
or extending any certificate of registration issued by the
Department prior lo the effective date of this rule. A1l such
previously issued certificates of registration shall remain
in effect for the period for which they were izssued, subject,
however, to forfeiture, lapse, abandonmaont and termination
in the manner provided by law.

3. The reasons for the proposed amendment are to
clearly spell out that all apiaries in Montana are to be
registered with the Department of Agriculture, that all
apiarices, bees, hives and beekeeping equipment located or
brought into the state are subject to inspection by the
Department, to classify the types of apiaries and the
certificates (permits) of registration that the Department
will issue, to more clearly define the permitted proximity
of aplaries, and the exceptions that will be allowed to the
basic three (3) mile rule on the proximity of apiaries.

747

W. GORDON McOMBER

Director, Dept. of Agriculture

Certified to Secretary of State September 5, 1978.
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BEFORE THE DEPARTMENT OF HIGHWAYS
OF THE STATE OF MONTANA

In the matter of the repeal ) NOTICE OF REPEAL OF RULES

of Rule 18-2,10(2)-51010, Gas

Tax Regulations and the repeal

of Rule 18-3.14(1)-01400, Board

ale1ghway Appeals Organizational
ule,

To: All Interested Persons;:

1. On July 27,1978, the Department of Highways published notice of
proposed repeal of Rule 18-2.10(23-81010. Gas Tax Regulations, at page
1009 of the 1978 Montana Administrative Register, issue No. 8.

2. The Department has repealed the rule as proposed,

3. No comments or testimony were received. The Importer's Gasoline
Tax Taw was repealed by the 1977 Legislature in Section 1 of Chapter 375,
and the repealing of this rule complies with Legislative mandate,

1. Also, on July 27, 1978, the Department of Highways published
notice of proposed repeal of Rule 18-3.14(1)-01400, Board Organization -
Board of Highway Appeals, at page 1009 of the 1978 Montana Administrative
Register, issue No. 8.

2. The Department has repealed the rule as proposed.

3. No comments or testimony were recelved. The Board of Highway
Appeals was abolished by the 1974 Legislature by Section 3 of Chapter 28,
The repeal of this rule is to comply with Legislative mandate,

on . Richar
Director of Highways

Certified to the Secretary of State September 5, 1978,
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BEFORE THE DEPARTMENT OF INSTITUTIONS
OF THE STATE OF MONTANA

In the matter of the amendment
of ARM 20-~2.2(1) - P200 relating
to model rules of administrative
procedure.

NOTICE OF
AMENDMENT OF RULE

1. On July 27, 1978, the Department of Institutions gave
notice (MAR notice no. 20-2~10 at p. 1010) that it would
amend its rule no. 20-2.2(1) -~ P200.

2. No comments or testimony were received.

3. The Department has amended the rule as proposed,
except to renumber it 20.2.101 in accordance with the new
simplified numbering system. The reasons for making the
change are to update references to the Montana Administrative
Procedure Act and the Attorney General's model rules, as they
have been amended recently.

4, The amendment is effective September 15, 1978.

Department of InZtitutions

Certified to the Secretary of State Y~/ , 1978,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATTION SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF THE ADOPTION
Rule ARM 46-2.10(18)-511440, per—- ) OF THE AMENDMENT TO RULE
taining to medical assistance. ) 46-2.10(18)-511440

TO: All Interested Persons

1. On June 23, 1978, the State Department of Social and
Rehabilitation Services published notice of a proposed amend-
ment to Rule 46=2,10(18)-511440 which pertains to medical
assistance at pages 866-869 of the 1978 Montana Administrative
Register, issue number 6.

2. The agency has amended the rule as proposed with the
following changes:

(i) Each patient must be placed in a nursing home under
the direction and care of a physician. A lewel of care
evaiuntion Form EA 9 must be coempieted by the admieuing
phyateian axd a secial infermatien evatuawien prepared by a
soctal worker se that the vaiid classification of the patient
im the nursing home mey be determimedr Applicants for nursing
home admission who are Medicaid recipients ew potentiai
Medicatd req;g;ents and _persons making appllcatlons for Medicaid
while residents of nursing homes shall be reviewed by a pre-
admission screening team.

NON-MEDICAID APPLICANTS FOR ADMISSION TO A NURSING HOME
MAY VOLUNTARILY SUBMIT TO PRE=-ADMISSION SCREENING. THE PRE-
ADMISSION SCREENING TEAM MAY SCREEN THOSE NON-MEDICAID APPLI-
CANTS AS THE TEAM'S CASELOAD PERMITS.

taa} Petential mediecaid recipients means these persons
who may reasonably be expected te appily for mediecaid within
atx-{6} menths;

fab¥ (aa) Same as proposed rule.

{ae¥ (ab) Same as proposed rule.

(aaa) Same as proposed rule.

(aab) Same as proposed rule.

(aac) Same as proposed rule,

(aad) ©Same as proposed rule,

(aae) Deleted in its entirety.

(aae) THE DECISIONS OF THE SCREENING TEAM MAY BE APPEALED
AT THE REQUEST OF THE RECIPIENT, THE RECIPIENT'S REPRESENTATIVE,
THE ATTENDING PHYSICIAN, OR THE DEPARTMENT BY REQUESTING A
HEARING BEFORE A HEARING OFFICER APPOINTED AND COMPENSATED BY
THE DEPARTMENT. SUCH FATR HEARING WILL BE PROVIDED BY THE
DEPARTMENT AND SHALL MEET THE PROCEDURAL REQUIREMENTS OF
SECTION 82-4209 THROUGH 82-4214 RCM 1947, THE MONTANA ADMINIS-
TRATIVE PROCEDURES ACT, AND ARM 46-2,2(2)-P210 THROUGH P2070.
CLAIMANTS IN A FAIR HEARING SHALIL, BE ENTITLED TO APPEAL A
DECISION RENDERED BY A HEARING OFFICER IN A CONTESTED CASE TO A
REVIEW BOARD APPQINTED BY THE FOUNDATION WHICH SHALL REVIEW THE
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RECORD OF THE FAIR HEARING AND EITHER AFFIRM OR REVERSE THE
HEARING OFFICERS DECISIONS. THE DECISION OF A HEARING OFFICER
IF NOT APPEALED WITHIN 30 DAYS SHALIL BE AFFIRMED BY THE REVIEW
BOARD. THE DECISION OF THE REVIEW BOARD ON AN APPEAL IS A
BINDING AND FINAL ADMINISTRATIVE DECISION FOR PURPOSES OF
PAYMENT AND JUDICIAL REVIEW PURSUANT TO SECTION 82-4216 RCM
1947.

{ad+(ac) The screening team shall also be actlvely
involved in discharge planning for nursing home residents WHO
ARE MEDICAID RECIPIENTS and shall have access to the resident's
medical record in the long teérm care facility.

fae¥ (ad) Hospltallzed Medicaild recipients and potentiai
MEDICATID APPLICANTS rectgtents being considered “for nursing
home placement upon discharge from the hospital shall be
reviewed EX the screening team before placement is made and
payments are made in thelr behalf. If the hospital provides
Medical Soclal Services, the screenlng,teams will coordinate
their activities with the hospltal s social work statf in such
a way as to su lement services already provided and to av01a
duplication of effort, 1IN SUCH CASES A HOSPITAL AFFILIATED
MEDICAL SOCIAL WORKER MAY PARTICIPATE ON THE PRE-ADMISSION
SCREENING TEAM.

{taf} (ae) Nursing home administrators shall be responsible
to request pre-adm1551on screening of medicaid reclplents or

otent:ai MEDICAID reeiz&ents APPLICANTS for placement 1n their
res ectlve nursing homes.

{a ¥{af) Same as proposed rule.

(1v) Same as proposed rule,

(v) A reeipients wiiti be evaluakted by & utiiizatien
reviaw team or committes to detewmine that they are preperiy
etasgifteds All nursing home residents who are recipients ex
potentéal reeipients of medicaid shall be e evaiuated on a
continuing basis by & “ukEIIiration review team or cemmittee
to determine that thex are receiving app prepriate care THE
DESIGNATED PROFESSIONAL STANDARDS REVIEW ORGANIZATION.

NON-MEDICAID NURSING HOME RESIDENTS MAY VOLUNTARILY
SUBMIT TO EVALUATION BY THE PSRO, AND THE PSRO MAY EVALUATE THE
APPROPRIATENESS OF CORE RECEIVED BY THOSE PERSONS AS THE PSRO'S
CASELOAD PERMITS.

(vi) Same as proposed rule.

(aa) Same as proposed rule.

(ab) Intermediate care A is that service extended to those
patients not requiring 24 hour nursing service, but who do need
limited nursing and are receiving care in a facility where
there is a nurse on duty at least one eight-hour shift and
nursing services available on call during the remaining period
of the day. Intermediate care A is based on the evaluation of
the patient's needs as preseribed in the EA 97 hevel of
Sare Bvaiuantiony by the attendineg physteian and the nurse
in charge of services according te the guidelines developed
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by the department DETERMINED BY THE DESIGNATED PROFESSIONAL
STANDARDS REVIEW ORGANIZATION,
(ac) Same as proposed rule.

(aaa) There is no limit to the length of stay available for
nursing home care so long as it is considered necessary by
the attending physieieny AND to be in the patient's best inte-
rests and there is m vaiid evaluaeiorn as determined by the
utilization review team or cemmittee DESIGNATED PROFESSIONAL
STANDARDS REVIEW ORGANIZATION.

(aab) No payment or subsidy will be made to a nursing home
for holdlng a bed while the recipient is receiving medical
services elsewhere, such as in a hospital exceggrln a situation
where a nursing home is full and has a waiting list of poten-
tial residents., A NURSING HOME WILL BE CONSIDERED FULIL, IF ITS
BEDS ARE OCCUPIED OR BEING HELD FOR A PATIENT TEMPORARILY IN A
HOSPTITAL. In thig exceptional instance, a payment may be made
for holding a bed while the resident is temporarily rece1v1ng
care In a hospital, is expected to return to the nursing home,
and the cost of holding the nursing home bed will evidently be
Téss costly than tRe possible cost of extending the hospital
stay until an appropriate nursing home bed would otherwise
bécome available, Furthermore, pa yme ent in this exceptional
1nstance, may be made only upon aEEroval_from the Director of

the Degartment or hls designee.

3. On June 15, 1978, the Director of the Montana Depart-
ment of Social and Rehabilitation Services certified to the
Secretary of State MAR Notice 46-2-151, expressing the Depart-
ment's intent to amend ARM 46=-2.10(18)-511440. That Notice of
Intent to Amend was published in the Montana Administrative
Register June 23, 1978, Pursuant to that notice, a hearing was
held on the proposed amendments at the offices of the Montana
Department of Social and Rehabilitation Services, 111 Sanders
Street, Helena, Montana, on July 13, 1978. The Department
received written comments until July 21, 1978,

The rationale of the Department in adopting this nile as
stated in the Notice of Intent to Amend was to clarify the
scope and nature of services provided by the Department in the
Medicaid program. At the hearing the Department presented
further testimony indicating that the rule was intended to
permit Medicaid recipients to remain at home for longer periods
of time, or in a less restrictive environmment than a nursing
home, if the needs of the recipients could best be met in
alternative settings. The Department further indicated that
the rule was intended to promote the utilization of existing
community resources and accelerate the development of a wide
spectrum of medical, health and social services, in the community
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and in the existing institutions. As a result of the use of
alternative community resources, more nursing home beds should
become available for those recipients who are in need of nursing
care. In addition, the amendments should result in a cost

saving to the Medicaid program. According to the Department,

the ultimate aim of the rule is to assure that all patients
receive appropriate care in view of their medical, psychological,
and social needs.

Numerous oral and written comments were received by the
Department. The comments and the Department's responses are as
follows:

A. The comment was received that the pre-admissions
screening program had been implemented at least 30 days prior
to the hearing on the amendments to the rule.

Reszponse: Although the Montana Foundation for Medical
Care may have performed pre-admission screening prior to the
hearing on the amendment to the rule, that action does not
effect the Department's authority to implement the program, nor
the validity of rules properly adopted or amended.

B. The comment was received that the requirement that all
potential Medicaid patients be subject to pre-admission screen-
ing was unworkable because of the difficulty or impossibility
of determining which private patients would become Medicaid
eligible and because the regquirement would result in an
invasion of the privacy of non-Medicaid nursing home patients.

Regponse: The Department has recognized the difficulties
posed by the requirement that all "potential" Medicaid patients
be subject to pre-admission screening, and so has deleted all
references to potential Medicaid patients. The proposed
amendment has been altered to provide that non-Medicaid patients
may voluntarily submit to pre-admission screening. This change
reflects the Department's acceptance of the comment that the
ultimate responsibility for seeking alternative types of care
lies with the patient and not with the nursing home administra-
tor nor the Montana Department of Social and Rehabilitation
Services.

C. The comment was received that the rule subjected non-—
Medicaid patients to ongoing utilization review and discharge
planning, and so violated their right of privacy.

Response: As stated above, the Department recognizes that
the ultimate responsibility for locating appropriate medical
and social services as an alternative to skilled or inter-
mediate nursing care for non-Medicaid patients lies with the
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patient. The proposed amendment has been altered to allow
private patients to submit voluntarily to the utilization
review and discharge planning.

D. The comment was received that by allowing reimbursement
retroactively to the date of nursing home admission only when
screening is not performed within seven (7) days of admission,
the proposed amendment will result in longer hospital stays
pending pre-admission screening because nursing homes may prove
unwilling to provide up to seven days of free care while awaiting
pre-admission screening.

Response: The intent of the Department in denying reim-
bursement retroactively to the date of nursing home admission
is to assure that the needs of all Medicaild patients are reviewed
prior to placement in a nursing home. The Department recognizes
that in some cases additional costs will be incurred by the
program because of lengthened hospital stays of patients
awaiting pre-admission screening. However, the assurance of
screening prior to nursing home admission in all cases will
benefit the program by assuring the appropriateness of all
nursing home placements, and will benefit Medicaid patients by
avoiding the trauma of unnecessary transfers from hospitals to
a nursing home to alternative care settings.

If the program is operated efficiently and as designed,
all but a negligible percentage of patients will be screened
while in a hospital or in their home prior to nursing home
admission, Reducing the time allowed for screening after
nursing home admission will not affect the efficiency of the
program, but rather could make it economically feasible for
nursing homes to admit patients who have not been screened.
This is contrary to the aim of the pre-admission screening
program, and may ultimately work to the detriment of the
program and the patients.

While cost saving is of great concern to the Department,
the primary purpose of the proposed amendment is to assure that
all Medicaid patients receive needed care in the most appro-
priate setting. If it becomes apparent that the cost of
achieving this goal is prohibitive, the Department will alter
the program as necessary.

E. The comment was received that many hospitals across
the State have functioning social wcrk staffs, and the existing
resources in these hospitals should be utilized in the pre-
admission screening program.
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Response: The proposed amendment has been altered to
allow existing medical social workers on hospital staffs to
participate on the pre-admission screening team. The Depart-
ment recognizes that there is a great body of professional
expertise available in this area, and is very willing to
utilize that resource.

F. The comment was received that the proposed amendment
does not allow the nursing home industry to play a part in the
formulation of guidelines or standards to be applied in the
pre-admission screening program,

Response: The guidelines and standards to be applied in
the pre-admission screening program will be formulated by the
Montana Foundation for Medical Care, which has experience and
expertise in determining appropriateness of care. These
standards will be applied by a team which has the professional
expertise of a physician, a nurse and a medical social worker.
In addition, it must be recognized that a conflict of interest
may exist if the nursing home industry is allowed to determine
whether the care provided by that industry to Medicaid patients
is appropriate.

G. The comment was received that the guidelines and
standards to be applied in the pre~admission screening program
should be published as rules.

Response: The ultimate standards to be relied upon in
determining whether nursing home care is appropriate for a
Medicaid patient, are the federal regulations and state rules
defining skilled nursing and intermediate care. The guidelines
and standards developed by the Montana Foundation for Medical
Care will comport with those federal regulations and state
rules. The guidelines and standards are not intended to have
the force of law, but are merely intended to provide a working
tool for the screening teams.

H. The comment was received that the proposed amendment
ignores the concept of "the whole person" and does not provide
for a consideration of the psychological and social needs of
patients.

Response: The Medicaid program is intended primarily to
meet the medical needs of eligible persons. The Department
recognizes that in addition to medical needs, all patients have
certain psychological and social needs which must be met as
well. However, in all cases, the Medicaid eligible person must
have some medical need in order to be eligible for nursing home
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care. The medical social workers partic¢ipating on the pre-
admission screening teams will assure that the psychological
and social needs as well as the medical needs of the patients
are considered in determining the appropriateness of nursing
home care.

I. Comments were received regarding the role of the
physician-advisor as arbiter of conflicting opinions within the
pre-admission screening team and as the ultimate decision maker
in disputes with the attending physician. Comments were
received indicating that there is a divergence of opinion on
whether the physician-advisor's decisions should be final and
binding.

Response: Due to the fact that most disagreements will be
over the medical necessity of nursing home care, the final and
binding decision on that issue must be made by a physig¢ian who
is aware of all relevent social and medical facts, who is
competent in the field, and who is objective in his approach to
the problem. Because attending physicians may become subject
to family or other pressures, a qualified and unbiased third
party must make the ultimate de¢ision. 1In any case, the
decision of the physician-advisor is subject to the appeals
process provided in the rule.

J. The comment was received that the hearing process
provided in the rules allows only for an appeal to the Montana
Foundation for Medical Care and does not comport with the
requirements of the Montana Administrative Procedures Act.

Response: The proposed amendment has been altered to
provide that a formal fair hearing will be conducted by the
Department when the decision of the physician-advisor is
contested. All fair hearing decisions will be reviewed, and
either affirmed or denied by the Montana Foundation for Medical
Care, which will make the final and binding decision for pay-
ment purposes, as required by federal law. This appeal process
will assure that due process is provided to the recipient and
that the decisions of the pre-admissions screening team will be
subject to review, with appeal as of right to a court of compe-
tent jurisdiction.

K. The comment was received that nursing care providers
should have access to the appeal procedure for pre-admission
screening decisions.

Response: Only those persons whose rights or entitlements
are affected by an administrative decision are entitled to
appeal that decision. The rights of an applicant for or
recipient of nursing home care will be adequately protected by

11-9/14/78 Montana Administrative Register



-1370~

appeals by the attending physician, the recipient's legal
representative or the recipient. The nursing care provider has
no independent right or entitlement which is affected by a pre-
admission se¢reening decision.

L. The comment was received that the proposed amendment
eliminated patients classified as Intermediate Care B from
eligibility for Medicaid.

Response: As stated above, all Medicaid eligible persons
who are in need of nursing home services will be provided those
services in the most appropriate setting. For some time, the
Department and the PSRO have not been classifying nursing home
patients as Intermediate Care A or Tntermediate Care B patients.
The proposed amendment still allows the provision of the full
range of medical services, and the provision of social services
to those in need of nursing services within the nursing home
setting. The proposed amendment will only affect those individ-
uals who have no need of nursing care and whose personal
social and psychological needs can be met in a setting other
than the nursing home environment.

M. The comment was received that the concept of the pre-
admission screening team should be altered to encompass a pre=
admission screening process, and that hospitals with existing
social service staffs should be allowed to perform that pre-
admission screening process.

Response: The Department recognizes that pre-admission
screening is a process. As stated above, hospital affiliated
medical so¢ial workers will be allowed to participate on the
pre-admission screening teams. The Department and the Montana
Foundation for Medical Care have determined that a delegation
of the pre-admission screening process to hospital and nursing
home providers would be inappropriate. Employment of a pre-
admissions screening team composed of a nurse coordinator,
physician-advisor, and a social worker will result in the most
efficient and fair decision-making process.

N. Comment was received that the provision of the pro=-
posed amendment restricting payment for reserved beds to cases
in which the facility is "full" is unclear, and will not resolve
the problem of extended hospital stays because beds cannot be
reserved.

Response: The provision of the proposed amendment governing

reserved beds has been altered to clarify the term "full", thus
providing for payment for reserved beds when beds are unavailable

Montana Administrative Register 11-9/14/78



~1371~

in a nursing home by reason of patient transfers to hospitals.

0. The comment was received that the provision governing
payment for reserved beds, which required approval of the
director of the department or his designee, is administratively
cumbersome, and nullifies the beneficial effect of the pro-
vision.

Response: In order to detect and prevent abuse of the
payment for reserve bed provisions, the necessity for reserving
a bed must be reviewed. The decision to approve or disapprove
payment for reserve beds by the director or his designee, will
be made timely and impartially. Because the provision does not
require that beds be reserved, individual nursing home admini-
strators may determine whether to accept the risk of later
disapproval of payment.

P. The comment was received that if cost saving is one of
the goals of the department in amending the rule, this goal
will not he accomplished because alternative care is at least
as costly as nursing home care.

Response: The intent of the amendment is to assure that
each Medicaid patient is receiving the needed care in the most
appropriate setting. The rule intends to spare patients the
quasi~institutional environment of nursing homes when community
based resources are appropriate and available to meet the needs
of the person., The needs of the patients must be the foremost
consideration.

Director, Social and Rehabili-
tation Services

Certified to the Secretary of State Augusat 23 '
1978.
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BEFORE THE BOARD OF PUBLIC EDUCATION
QF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF THE AMENDMENT OF
of rules relating to a Class 5 ) RULE 48-2,10(1)-S1040
teaching certificate )

TO: All Interested Persons:

1. On March 24, 1978, the Board of Public Education published
notice of proposed amendment of a rule relating to a Class 5§
teaching certificate at page 369 of the 1978 Montana Administrative
Register, issue number 3.

2, The agency has amended the rule as proposed.

3. No comments or testimony were received. The Board has
amended the rule to bring Board of Public Education certification
procedures into line with statutory change and to reduce confusion
for applicants by bringing the rule into line with other perlods

of time for certification.

EARL J. BARLOW, CHAIRMAN
BOARD OF PUBLIC EDUCATION

Certified to the Secretary of State September %, 1978.
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VOLUME NO. 37 OPINION NO. 156

WORKERS COMPENSATION - Municipal policemen, salary payments
after disabling injury;

MUNICIPAL CORPORATIONS - Municipal policemen, salary pay-
ments after disabling injury;

POLICE - Municipal police, salary payments after disabling
injury;

SECTIgNS - 11-1822.1; 92-701.1; 92-701.6; 92-439,; 92-440;
92-441; 92-702.1; 92-703.1.

HELD: Section 11-1822.1 requires a municipality to pay
an injured policeman's full salary during the
period of disability or one year, whichever ends
first. The Workers Compensation Fund is not
liable for any wage loss benefits during that
period because the municipality pays the policeman
in full and he has suffered no wage loss.

14 August, 1978

Norman H. Grosfield

Division of Workers' Compensation
815 Front Street

Helena, Montana 59601

Dear Mr. Grosfield:
You have requested my opinion on the following question:

Does Section 11-1822.1 require a municipality
to pay an injured pol1ceman s full salary
during a period of disability, or must the
State Compensation Insurance Fund pay
workers' compensation  benefits to the
disabled policeman, with any remaining
balance of the policeman's salary being paid
by the municipality?

Section 11-1822.1, a part of the Metropolitan Police Law,
was enacted in 1977, and provides:

A member of a municipal law enforcement
agency of a first or second class munici-
pality who is injured in the performance of
his duties so as to necessitate medical or
other remedial treatment and render him
unable to perform his duties shall be paid by
the municipality by which he is employed the
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full amount of his regular salary, less any
amount he may receive from workers' compen-
sation, until his disability has ceased or
for a period not to exceed one year whichever
shall first occur.

The Act was entitled an "act to provide that municipalities

shall continue to pay the salaries of police officers
injured in the performance of their duties...." Despite the
title's clarity, an ambiguity arises because of the sta-
tute's exclusion from the "full amount of...regular salary "
the municipality must pay of "any amounts [the policeman]
may receive from workers' compensation."

An injured worker can receive both wage loss (Section 92-
701.1) and medical (Section 92-706.1) workers' compensaton
benefits. Since Section 11-1822.1 is expressly intended to
insure a policeman's wage replacement, it is only related,
if at all, to the lost wage compensation provisions of the
Workers' Compensation Law. Otherwise the explicit intent of
that section; that the policeman receive his full salary,
would be frustrated if it were reduced by the amounts of
medical and hospital benefits that he received. In some
cases, the medical and hospital benefits would greatly
exceed the policeman's salary, leaving him with nothing.
That is clearly not the intent of Section 11-1822.1.

wWhen an attempt is made to reconcile Section 11-1822.1 with
the wage loss provisions of the workers compensation law,
however, a situation arises which was evidently not con-
templated by the drafters of that Section. An injured
worker is entitled to wage loss benefits only to the extent
that he in fact has suffered a loss in wages. See Sections
92-439, 92-440, 92-441, 92-701.1, 92-702.1 and 92-703.1. It
is evident that if the injured policeman receives "the full
amount of his regular salary" from the municipality pursuant
to Section 11-1822.1, he is not entitled to wage loss bene-
fits from the Workers Compensation Fund. Thus, the amount
he “may receive" from workers' compensation is zero, and the
municipality is responsible for his entire salary.

This conclusion is consistent with both the explicit
language of Section 11-1822.1 and the remainder of the act
(Laws of Montana (1977) Ch. 451). Sections 11.1822.2
through 11-1822.7 show clear legislative intent to supplant
the ordinary provisions in Title 92 for determining workers'
compensation benefits for injured policemen. The munici-
pality determines whether there has been a work-related
injury and whether it resulted in disability. (Section
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11-1822.2). The municipality's physician periodically
examines the policeman to determine whether he is able to
perform his duties (Section 11-1822.3). The municipality
has a cause of action against a third party tortfeasor who
caused the policeman's injuries (Section 11-1822.7).

The legislature has chosen to enact this entirely separate
system for wage replacement for injured policemen. Section
11-1822.1 cannot be construed to require the municipality to
pay only the difference bhetween the policeman's full salary
and the amount he would get as wage loss worker's compensa-
tion benefits. Otherwise the injured policeman would be
subject to two disability determinations, two medical exami-
nations, possibly differing determinations of how long the
disability lasts, etc. He might receive the '"difference!
amount from the city and nothing from workers' compensation,
or vice versa. These situations would frustrate the express
intent of Section 11-1822.1 that the injured noliceman
receive the "full amount of his regular salary."

This does not limit the policeman's medical and hospital
benefits under workers compensation laws, and the munici-
pality's obligation ceases after a maximum of one yeaw. If
the policeman is still disabled after one year, then he is
eligible for wage loss workers compensation benefits.

THEREFORE, IT IS MY OPINION:

Section 11-1822.1 requires a municipality to pay an
injured policeman's full salary during the period of

* disability or one year, whichever ends first. The
Workers' Compensation Fund is not liable for any wags
loss benefits during that period because the munici-
pality pays the policeman in full and he has suffered
no wage loss.

A

// {
d IKE GREELY

o

Attorney General

/ MG/ABC/ar

7
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VOLUME 37 OPINION NO. 158

BONDS - Constitutional and statutory limitations on munici=-
pal indebtedness inapplicable to revenue bonds;

CITIES AND TOWNS - Constitutional and statutory limitations
on municipal indebtedness inapplicable to revenue bonds;
MUNICIPALITIES - Constitutional and statutory limitations on
municipal indebtedness inapplicable to revenue bonds.
SECTIONS - 11~2303, 11-2408 and 11-2409, R.C.M. 19%47.

HELD: Revenue bonds issued under the Revenue Bond Act of
1939, whether for municipally owned and operated
sewage and water facilities or other permissible
purposes, do not create indebtedness within the
meaning of Section 11-2303, R.C.M. 1947, and are
not subject to the debt ceiling established by
that section.

31 August 1978

Ben Berg, Jr.

Bozeman City Attorney
411 East Main Street
Bozeman, Montana 59715

Dear Mr, Berg:

You have reguested an opinion concerning the following

question:
Are revenue bonds subject to the municipal debt
limitations prescribed by Section 11-2303, R.C.M.
1947, when issued to finance the construction of a
municipal sewage filtration plant and the reno-
vation and expansion of municipal water supply
facilities?

Your question relates to a proposed revenue bond issue by
the city of Bozeman. The bonds would be issued pursuant to
the Revenue Bond Act of 1939, Sections 11-2401 et seq.,
R.C.M. 1947, to finance the construction of a federally
required filtration plant and the renovation and expansion
of Bozeman water supply facilities. Both the projects are
or will be municipally owned and operated.

Your specific concern is whether the proposed bonds are

municipal "debts" within the meaning of Section 11-2303,
R.C.M. 1947, and therefore subject to the municipal

11-9/14/78 Montana Administrative Register



-1377-

indebtedness ceiling established by that section. Section
11-2303 provides:
No city or town may issue bonds for any purpose in
an amount which with all outgtanding and unpaid
indebtedness will exceed 18% of the taxable value
of the property therein subject to taxation, to be
ascertained by the last assessment for state and
county taxes. For the purpose of constructing a
sewerage system, procuring a water suppl%, or
constructing or acquiring a water system for a

city or town vwhich shall own and contTro e water
suppl¥ and water system and devote the revenues

therefrom to the payment of the debt, a city or

town may incur an additional Indebtedness q
borrowing money or issuin onds. The additiona
total  indebtedness™ that may be incurred by
borrowing money or issuing bonds for the con-
struction of a sewerage system, for the procure-
ment of a water supply, or for both such purposes,
including all indebtedness theretofore contracted
which is unpaid or outstanding, may not in the
aggregate exceed 10% over and above the 18%
heretofore referred to of the total taxable value
of the property therein subject to taxation as
ascertained by the last assessment for state and
county taxes. The issuing of bonds for the
purpose of funding or refunding outstanding
warrants or bonds is not the incurring of a new or
additional indebtedness but is merely the changing
of the evidence of outstanding indebtedness.

It is well settled that revenue bonds are exempt from
constitutional and statutory limitations upon governmental
indebtedness. Cases decided under debt limitation
provisions established by the 1889 Montana Constitution and
implementing statutes thereunder have uniformly  held that
revenue bonds do not create indebtedness or liabilities
within the meaning of the constitutional and statutory
provisions. Fickes v. Missoula County, 155 Mont. 258, 264,
470 P.2& 278 (1970), and cases cited therein. The common
characteristic of the revenue bonds considered in those
cases was express provision in the enabling acts that the
bonds issued thereunder did not obligate the credit or
taxing power of the issuing public body. 1Id. The Revenue
Bond Act of 1939 contains such a provision, providing in
Section 11-2409, R.C.M. 1947, that the undertakings must be
self-supporting. In Section 11-2408, R.C.M. 1947, no bond
holder of any bond issued thereunder "“shall ever have the
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right to compel any exercise of taxing power of the munici-
pality" and any bond issued thereunder "does not constitute
a debt of a mupicipality within the medning of “any consti-
tutional or statutory limitation or provision."

The Revenue Bond Act of 1939 was enacted prior to the 1972
Constitution but Sections 11-2408 and 11-2409 have not been
repealed. It is my opinion that neither the limitations
imposed by the 1972 Montana Constitution upon local govern-
ment indebtedness nor Section 11-2303 require a different
result than reached in Fickes and its ancestors.

Section 10, Article VIII, 1972 Montana Constitution requires
the Montana Legislature to establish debt ceilings for local
government. It is the counterpart of Sections 5 and 6,
Article XIII, 1889 Montana Constitution. The 1889 provi-
sions were controlllng in Fickes, and differ from the 1972
provision in that they diTectly established fifty-nine
percent of the value of taxable property as the debt ceiling
for counties, cities, towns and school districts. The 188%
provisions were self-executing. Colwell v. City of Great
Falls, 117 Mont. 126, 157 P.2d” 1013 (1945). The 1972
provision mandates that the Legislature fix debt ceilings
for local govermment but clearly carries forward an inten-
tion to limit local governments' ab.lity to create obliga-
tions which must be met and paid for by future tax revenues.
There 1is no basis for concluding that the 1972 provisicn
requires any different treatment of revenue bonds than
accorded under the 1889 Constitution.

3imilarly, thers 1s nothing in the language of Section
11-2303 indicating that the Legislature intends to treat
revenue bonds as municipal obligations or debts. The
Section is within the chapter dealing with general obliga-
tion bonds: general obligation bonds pledge the credit and
taxing power of a municipality and have always been con-
sidered debts subject to statutory and constitutional debt
cellings. See Yovetich v. McClintock, 165 Mont. 80, 85, 526
P.2d 999 (1974); Montana-Dakota Utilities Co. v. City of
Havre, 109, 164, 17Z, 54 P.2d 660 (1949). More importantly,
1nterpretatlon subjectlng revenue bonds within the limita=-
tions of Section 11-2303 would conflict with the express
provision of Section 11-2408. Statutes must be reconciled
and harmonized if possible, Fletcher v. Paige, 124 Mont.
114, 220 P.2d 484 (1950). Section 11-2408 can readily be
harmonized with Section 11-2303 by defining “municipal
indebtedness and obligations" in their traditional sense.
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The second sentence of Section 11-2303, which is underlined,
requires no different conclusion in the case of revenue
bonds issued to finance sewage or water systems than revenue
bonds issued for other purposes. Sewage and water systems
may be financed through revenue bonds, see Section 11-
2402(a), R.C.M. 1947, or general obligation bonds, see
Sections 11-966 and 11-2302, R.C.M. 1947. Although the
second sentence of Section 11-2303 refers to dedication of
revenues to payment of the underlying bonds, a character-
istic of revenue bonds, that language refers back to a
municipal debt. The second sentence does not single out
revenue bonds issued for purposes of constructing sewage and
water supply systems for different treatment than other
revenue bonds, but rather contemplates a hybrid situation
where general obligation bonds pledge the revenues of the
sewage or water supply system to payment of the issue.
Since the pledge creates an expectation that the project
will pay its way, subject ultimately to the taxing ability
of the municipality to make up any deficiencies, the
Legislature provided for a higher debt limitation for these
hybrid bonds.

THEREFORE, IT IS MY OPINION:

Reveniue bonds 1issued under the Revenue Bond Act of
1939, whether for municipally owned and operated sewage
and water facilities or other permissible purposes, do
not create indebtedness within the meaning of Section
11-2303, R.C.M. 1947, and are not subject to the debt
ceiling established by that section.

Very tpuly yours,

MIKE GREELY
Attorney Genera

MG/MMcC,/br

Montana Administrative Register 11-9/14/78



