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TABLE OF CONTENTS 

Cross Reference Table 
July through December 1977 Registers 
(Revised Codes of Montana to 
Administrative Rules of Montana) 

NOTICE SECTION 

ADMINISTRATION, Department of, Title 2 
state Tax Appeal Board 
2-3-36-14 Notice of Proposed Amendment of 
Rule 2-3.36(10)-S36000 (Appeals- Notices) 
No Public Hearing Contemplated. 

AUDITOR, Title 6 

6-2-8 Notice of Proposed Adoption of Rule 
(Wage Assignments) No Public Hearing 
Contemplated. 

EDUCATION, Department of, Title 10 

10-3-10-3 (state Library Commission) Notice 
of Public Hearing for Adoption of a Rule 
(arbitration of disputes within library 
federations). 

FISH AND GAME, Department of, Title 12 

12-2-51 Notice of Proposed Amendment to 
Rule 12-2.26(1)-S2600 Relating to Public 
Use Regulations. No Public Hearing 
Contemplated. 

Notice of Repeal of Rules 12-2.10(1)
SlOOO through sl031 relating to Ice 
Fishing and Rules 12-2.10(14)-Sl0140 
through sl0170 Relating to sanitary 
and Public Health Regulations. No 
Public Hearing Contemplated. 12-2-52 

-i-

Page Number 

(1)-(16) 

1-2 

3-4 

5 

6-7 

8-9 

..... 1-1/25/78 



12-2-53 Notice of Proposed Adoption of 
Rule Relating to Ice Fishing Regulations 
No Public Hearing Contemplated. 

Page Number 
l0-12 

HI::AL'rU AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

16-2-87 Notice of Public Hearing for 
Adoption of Rule ARM l6-2.14(10)-Sl448l 
and Repeal of Rule ARM l6-2.14(10)-Sl4480 
(Water Quality Standards) 

INSTITUTIONS, Department of, Title 20 

13-39 

20-2-G Notice of Public Hearing for Adoption 40 
of Rules for the Reimbursement Bureau. 

LABOR AND IND_U5TRY ,_ Department of, Title 2 4 

24-3-8-33 (Board of Personnel Appeals) 
Notice of Proposed Amendment of Rule 24-3.8B 
(6)-58650 (Group Appeals Procedure for 
Classification Appeals) No Public Hearing 
Contemplated. 

24-3-18-33 (Division of Workers' Compen
sation) Notice of Public Hearing for Amend
ment and Adoption of Rules Relating to 
Fired Pressure Vessels. 

LIYESTOC~artment of, Title 32 

32-2-36 Notice of Proposed Adoption of 
Rule of Practice (Board Oversight of Agency 
Decisions) No Public Hearing Contempl~ted. 

32-2-37 Notice of Proposed Amendment of 
Rule 32-2.6A(26)-S6025 (Brucellosis 
Testing) No Public Hearing Contemplated. 

41-42 

43 

44-45 

46-47 

PROFESSIONAL AND OCCUPATIONAL LICENSING, Department of, Title 40 

40-3-6-2 (Board of Abstractors) Notice 
of Proposed Adoption of a new rule relating 
to Public Participation in Board Decision 
Making Functions. No Hearing Contemplated. 

40-3-34-7 (Board of Dentists) Notice of 
Proposed Amendment of ARM 40-3.34(10)-
53470 No Hearing Contemplated. 

-ii-

48-49 

50-53 



40-3-46-13 (Board of Horse Racing) Notice 
of Proposed Adoption of a New Rule Re
lating to Public Participation in Board 
Decision Making Functions. No Hearing 
Contemplated. 

40-3-54-13 (Board of Medical Examiners) 
Notice of Proposed Adoption of a New 
Rule Relating to Public Participation 
in Board Decision Making Functions. 
No Hearing Contemplated. 

40-3-62-4 (Board of Nursing) Notice of 
Proposed Adoption of Rule Implementing 
Section 66-1228 R.C.M. No Hearing 
Contemplated. 

40-3-78-17 (Board of Pharmacists) Notice 
of Proposed Amendment of ARM 40-3.78(6)
S78020 Set and Approve Requirements -
Labeling and ARM 40-3.78(6)-S78030 Statutory 
Rules and Regulation - Dangerous Drugs 
No Hearing Contemplated. 

REVENUE, Department of, Title 42 

42-2-107 Notice of Proposed Repeal of Rule 
42-2.12(6)-Sl500 Relating to the Regulation 
Concerning Combined Populations of Muni
cipalities. 

Page Number 
54-55 

56-57 

58-59 

60-61 

62-63 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

46-2-138 Notice of Public Hearing on 
Proposed Amendment of Rule on Procedure 
for Securing Support from Absent Fathers 
in Behalf of Children. 

RULE SECTION 

ADMINISTRATION, Department of, Title 2 
(Building Codes Division) 

NEW 2-2.11(1)-Sll040 Incorporation 
by Reference of the Model Code for 
Energy Conservation in New Building 
Construction. 

64-65 

66-72 

-iii- ~,. 1-1/25/78 



FISH AND GAME, Department of, Title 12 

AMD 

AMD 

12-2.6(1)-5630 Roadside Zoo 
Regulations 

12-2.18(1)-51810 Regulations for 
Construction and Maintenance of 
Fish Ladders 

LABOR AND INDUSTRY, Department of, Title 24 

AMD 

AMD 

AMD 

AMD 

AMD 

AMD 

AMD 

AMD 

AMD 

AMD 

AMD 

AMD 

AMD 

AMD 

AMD 

AMD 

24-3.8(14)-S8090 (Board of 
Personnel Appeals) Decertification 
of School Employees 

24-3.8B(6)-S8710 (Board of 
Personnel Appeals) Formal Appeals 
Procedure 

24.8.000 Organization of Board of 
Personnel Appeals 

24.8.001 Board Meetings, Quorum 

24.8.100 Adoption of Attorney 
General Model Rules 

24.8.200 Board Address 

24.8.201 Service of Process 

24.8.202 Intervention 

24.8.203 Amending Petitions 

24.8.204 Contested Cases, Default 
Order When Party Fails to Appear at 
Hearing 

24.8.205 Motions 

24.8.206 Hearings 

24.8.207 Extension or Waiver of 
Time Limits 

24.8.208 Severability 

24.8.209 suspension 

24.8.300 Purpose 

1-1/25/78 "'*i'>.:r.., •• -iv-

Page Number 

73 

73 

74 

74 

74 

7~ 

74 

74 

74 

74 

74 

74 

75 

75 

75 

75 

75 

75 



AMD 

AMD 

AMD 

NEW 

24.8.301 Definitions 

24.8.302 Grievance Procedure 

24.8.303 Freedom From Interference, 
Restraint, Coercion or Retaliation 

Rules Relating to Department of Fish 
and Game Grievances 

Page Number 
75 

75 

75 

75 

PROFESSIONAL AND OCCUPATIONAL LICENSING, Department of, Title 40 

NEW 

NEW 

AMD 

40-3.42(2)-P42l5 (Board of Hearing 
Aid Dispensers) Citizen Participation 
Rules - Incorporation by Reference 

40-3.86(2)-P8615 (Board of Engineers 
and Land Surveyors) Citizen Partici
pation Rules - Incorporation by 
Reference. 

40-3.106(6)-Sl0630 (Board of Water 
Well Contractors) Set and Approve 
Requirements and Standards-General 

76 

77 

78 

REVENUE, Department of, Title 42 

NEW 

AMD 

AMD 

AMD 

AMD 

NEW 

42-2.10(2)-510040, 510041, 510043, 79 
510044, 510045, 510046, 510047 
Relating to the Regulations Concerning 
Inheritance Tax - Deferred Payment 

42-2.10(l)-Sl040 Regarding Transfers 79-80 
of Joint Interest Property 

42-2.10(2)-Sl0030 Regarding Exemption 80 
Provisions of Inheritance Tax 
Regulation 

42-2.10(6)-SlOlOO Application for 81 
Determination of Inheritance Tax 
(Non-Probate) 

42-2.18(6)-SlSllO Regarding the 82 
Provision that Applications for 
Special Fuel Licenses Must be on a 
Form Prescribed by the Department 
of Revenue 

Rule 1 Defining the Terms Used in the 83 
Rules Adopted Pursuant to the Homestead 
Tax Relief Act of 1977 

-v- ~ .. 1-1/25/78 



NEW 

NEW 

NEW 

NEW 

NEW 

NEW 

NEW 

NEW 

Rule 2 Regarding Who May Apply For 
Tax Relief Under the Homestead Tax 
Relief Act of 1977 

Page Number 
83-84 

Rule 3 Regarding the State Share of the 84 
Tax Relative to the Homestead Tax 
Relief of 1977 

Rule 4 Regarding the Property Tax Due 
on Homestead 

84-85 

Rule 5 Regarding Application Avail- 85 
ability for Tax Relief Under the Homestead 
Tax Relief Act of 1977 

Rule 6 Regarding Timely Filing of 
Applications for Homestead Tax Relief 

Rule 7 Regarding Eligibility Deter
mination of Homestead Tax Relief 

Rule 8 Regarding the Responsibility 
of the State in Computing and Re
mitting State's Share of Tax 
Liability to the Counties 

Rule 9 Regarding the Effective Date 
of the Homestead Relief Program 

85-86 

86 

86 

87 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

REP 

REP 

REP 

NEW 

NEW 

NEW 

46-2.6(2)-S6180 Voluntary Institution 
Licensing Services, Procedures for 
Obtaining Services 

46-2.6(2)-S6190 Voluntary Institution 
Licensing Services, Eligibility 
Requirements 

46-2.6(2)-56200 Voluntary Institution 
Licensing Provided 

46-2.6(2)-S6180A Child Care Agencies, 
Purpose 

46-2.6(2)-S6180B Child Care Agencies, 
Definitions 

46-2.6(2)-S6180C Child Care Agencies, 
License Required 

-vi-

88 

88 

88 

88 

88-89 

89 



NEW 

NEW 

NEW 

NEW 

NEW 

NEW 

NEW 

NEW 

NEW 

NEW 

NEW 

NEW 

NEW 

NEW 

46-2.6(2)-S61BOD Child Care Agencies 
Licenses 

46-2.6(2)-S6l80E Child Care Agencies 
License Revocation 

46-2.6(2)-S6180F Child Care Agencies, 
Hearing 

46-2.6(2)-S6180G Child care Agencies, 
Licensing Procedures 

46-2.6(2)-S61BOH Child Care Agencies, 
Records 

46-2.6(2)-SGlBOI Child Care Agencies, 
Confidentiality of Records on 
Children in Care 

46-2.6(2)-S6180J Child care Agencies, 
Reports 

46-2.6 (2)-S 6180K Child Care Agencies, 
Case Plans 

46-2.6(2)-S6180L Child Care Agencies, 
Admissions, Discharge and Follow-up 

46-2.6(2)-S6180M Child Care Agencies, 
Child Care, Development, and 
Training 

46-2.6(2)-S6180N Child Care Agencies, 
Personnel 

46-2.6(2)-S61800 Child Care Agencies, 
Child staff Ratio and Emergency 
Overflow 

46-2.6(2)-S6180P Child Care Agencies, 
Finances 

46-2.6(2)-SGlBOQ Child care Agencies, 
Physical Plant 

Page Number 
89-90 

90 

90 

90-92 

92-93 

93 

93-94 

94 

94-96 

96-99 

99-102 

102-103 

103 

103-105 

SUPERINTENDENT OF PUBLIC INSTRUCTION, Title 48 

EMERG 48-2.18(34)-Sl8540 Speech Pathologists 106-107 
and Audiologists 

-vii- ........ 1-1/25/78 



Opinion Number 

99 

100 

101 

102 

103 

104 

INTERPRETATION SECTION 

Board of Medical Examiners, 
Board of Optometrists, 
Department of Professional and 
Occupational Licensing, 
Drugs 

Municipal Governments, Licenses 

Counties, Public Finance, 
Public Officers, Taxation 

Hospital Districts, 
County Government 

Police, Police Departments 
Retirement System, Municipal 
Corporations 

Employees, Public, County 
Officers and Employees, 
Coroner, Sheriff, Deputies 
Conflict of Interest 

1-1/25/78 ~""' -viii-

Page Number 

108-112 

113-117 

118-124 

125-128 

129-130 

131-141 



R.C.M. 

3-208 
3-227 
3-227 
3-228.2 
3-311 
3-313 
3-308.2 
3-1725.1 
3-1726(6) 
3-2806 
3-2806 
3-2806 
3-2806 
3-2806 
3-2806 
3-2806 
3-2806 
3-2806 
3-2806 
3-2806 
3-2806 
3-2806 
3-2806 
3-2806 
3-2913 

4-1-401 
4-1-402 
4-4-201 
4-4-201 
4-4-20l(b) 
4-4-202 
4-4-202 
4-4-202(2) 
4-4-206 (4) (a) 
4-4-401 (6) (e) 
4-4-401 (6) (f) 

5-1702 
5-1714 
5-1715 

1977 

CROSS REFERENCE TABLE 

Revised Codes of Montana 
to 

Administrative Rules of Montana 

July through December Registers 

Rule or A.G.'s Opinion 

4-2.6(2)-S649 
4-2.6(2)-S650 
4-3.42(10)542030 
4-2.6(2)-S647 
4-2.6(6)-S666 
4-2.6(6)-S666 
4-2.6(6)-S660 
4-2.2(1)-P240 
4-2.2(1)-P240 
4-2.28(1)-52810 
4-2.28(1)-52820 
4-2.28(1)-52830 
4-2.28(1)-52840 
4-2.28(2)-52850 
4-2.28(2)-82860 
4-2.28(2)-82870 
4-2.28(2)-82880 
4-2.28(2)-82890 
4-2.28(2)-828000 
4-2.28(2)-828010 
4-2.28(2)-828020 
4-2.28(2)-828030 
4-2.28(2)-828040 
4-2.28(2)-S28050 
4-2.6(2)-5650 

Opinion No. 69 
Opinion No. 69 
42-2.12(6)-Sl500(1) 
42-2.12(6)-51510 
42-2.12(6)-51500 
42-2.12(6)-51500(1) 
42-2.12(6)-51510 
42-2.12(6)-51500 
42-2.12(6)-Sl500 
42-2.12(6)-51510 
42-2.12(6)-Sl510 

8-2.6(14)-86100 
8-2.6(14)-86100 
8-2.6(14)-86100 

(1) 

Register 
Page No. 

205 
203,726 
391 
534 
534 
534 
207 
610 
610 
379 
379 
379 
379 
379 
379 
379 
379 
379 
379 
379 
379 
379 
379 
379 
203 

810 
810 
528 
530, 531 
966 
528 
530, 531 
966 
966 
5~0 
530, 531 

211 
210 
211 

~·· 1-1/25/78 



(2) 

R.C.M. Rule or A.G.'s OEinion 
Register 
Pa9:e No. 

7-1517 46-2.10(18)-Sll440 1117 

8-101 38-2.2(6)-P2070 1203 
8-104,5 38-2.2(22)-P2190 1208 
8-108 38-2.6(1)-5680 137 
B-109 38-2.6(1)-5680 137 
8-110 38-2.6(1)-5680 137 
8-110 (?.) 38-2.6(1)-5680 137 
8-111 38-2.2(22)-P2190 1208 
8-201 38-2,2(6)-P2070 1203 

10-210 (4) (d) Opinion No. 94 1268 
10-801 46-2·. 6 (2) -S674 1140 
10-801 46-2.6(2)-56100 1140 
10-806 46-2.6(2)-5674 1140 
10-806 46-2.6(2)-56100 1140 
10-1201-1252 Opinion No. 94 1268 
10-1203 (12) (13) Opinion No. 72 822 
10-1206 Opinion No. 72 822 
10-1208 Opinion No. 72 822 
10-1220 Opinion No. 72 822 
10-1220 (1 I (d) Opinion No. 72 822 
10-1220(2) Opinion No. 72 822 
10-1232 Opinion No. 72 822 
10-1234 Opinion No. 55 570 
10-1235 Opinion No. 72 822 
10-1247 Opinion No. 72 822 
10-1248 Opinion No. 72 822 

Title 11, 
Ch. 1 16-2.14(10)-S14340 731 

11-201 16-2.14(10)-S14340 738 
11-614 Opinion No. 88 1251 
11-703 Opinion No. 49 362 
11-802(1) Opinion No. 49 362 
11-810 Opinion No. 49 362 
11-811 Opinion No. 62 599 
11-901 Opinion No. 67 793 
11-904 Opinion No. 67 793 
11-918 Opinion No. 71 818 
11-966 Opinion No. 65 783 
11-1001 Opinion No. 65 783 
11-1024 Opinion No. 54 567 
11-1406 Opinion No. 77 996 
11-1601-1603 Opinion No. 42 156 
11-1602-1602(2) Opinion No. 62 599 
11-1603.1 Opinion No. 62 599 
11-1608 Opinion No. 62 599 
11-1802 Opinion No. 49 362 
11-1814 Opinion No. 72 822 

, ... ~~~·;_~~""' 110 1-1/25/78 



R.C.M. Rule or A.G.'s Opinion 

11-1821 Opinion No. 77 
11-1834 Opinion No. 77 
11-1844-1844(2) Opinion No. 48 
11-1846.1 Opinion No. 77 
11-1846.1(2)-(5)0pinion No. 77 
11-1905 Opinion No. 72 
11-1914 Opinion No. 77 
11-1919-1920 Opinion No. 77 
11-1934(4) Opinion No, 71 
11-2204 Opinion No. 52 
11-2216-2221 Opinion No. 65 
11-2302-2303 Opinion No. 65 
11-2401-2414 Opinion No. 65 
11-2705 Opinion No. 58 
11-3801-3856 16-2.14(10)-514340 
11-3830 Opinion No, 47 
11-3859-3876 22-2.4B(6)-S420 

I 11-3859-3876 16-2,14 (10)-514340 
' 11-3859 Opinion No. 74 

11-3859 Opinion No. 88 
11-3859-3876 Opinion No. 41 
11-3860-3863 Opinion No. 73 
11-3861(1,2) Opinion No, 88 
11-3861(6)-(12) Opinion No. 74 
11-3862(1)-(3) Opinion No. 88 
11-3862(6)-(10) 16-2.14(10)-514340 
11-3862 (6) I (b) 22-2.4B(6)-S420 
11-3862 (6) (d) 22-2,4B(6)-S420 
11-3862(6) 22-2.4B(30)-S4100 
11-3862(9) 22-2,4D(6)-S420 
11-4101 Opinion No. 61 
11-4102(1),(2) Opinion No. 61 
11-4103-4108 Opinion No. 61 
11-4861(2.1) Opinion No. 41 

14-601 
14-613,613(16) 
14-672 
14-676 

16-1008A 
16-lOOBA 
16-1037 
16-1037-1038 
16-1185 
16-1301(9) 
16-1601-1602 
16-1611-1611(1) 
16-1616 
16-1626,1626(3) 

Opinion No, 86 
Opinion No. 86 
42-2.6(1)-5660 
Opinion No. 86 

Opinion No, 61 
opinion No. 89 
Opinion No. 61 
Opinion No. 89 
Opinion No. 61 
Opinion No. 76 
Opinion No. 52 
Opinion No. 52 
Opinion No. 52 
Opinion No. 52 ....... 

(3) 

Register 
Page No. 

996 
996 
359 
996 
996 
822 
996 
996 
818 
372, 374 
783 
783 
783 
583 
744 
355 
20 
732 
840 
1251 
343 
835 
1251 
840 
1251 
745 
951,952 
952 
960 
951 
764 
764 
764 
343 

1043 
1043 
891 
1043 

764 
1050 
764 
1050 
764 
990 
372 
372 
372 
372 

1-1/25/78 



~ 

16-2041 
16-2902 
16-3101 
16-3101(3) 
16-3101(6)-(9) 
16-3706 
16-3802,3802(i) 
16-4301,4301.1 
16-4306 
16-4308-4310 
16-4501 
16-4501 
16-4504,4505 
16-4505 
16-4508 
16-4705,4705(6) 

19-107 

23-3016 
23-4776 
23-4776 
23-4776 
23-4776 
23-4776 
23-4776 
23-4776 
23-4777 
23-4777(1) 
23-4777 (3) 
23-4778 
23-4778 
23-4778 
23-4778 
23-4778 
23-4778-4779 
23-4778(2) 
23-4778(3) 
23-4778 (3) (a) 
23-4778 (3)- (5) 
23-4778(3)-(5) 
23-4778(7) 
23-4779 
23-4781(1) 
23-4781 (1) 1 (14) 
23-4795, (1) 
23-4795(1) 
23-47-119 
23-47-119 
23-47-133 
23-4 7-133 

Rule or A.G.'s Opinion 

Opinion No. 83 
Opinion No. 88 
Opinion No. 62 
Opinion No. 63 
Opinion No. 76 
Opinion No. 84 
Opinion No. 57 
Opinion No. 61 
Opinion No. 61 
Opinion No. 61 
Opinion No. 45 
Opinion No. 59 
Opinion No. 45 
Opinion No. 59 
Opinion No. 45 
Opinion No. 47 

Opinion No. 96 

Opinion No. 45 
Rule "G" 
Rule •*K" 
44-3.10(6)-51050 
44-3.10(6)-51086 
44-3.10(6)-51090 
44-3.10(10)-510180 
44-3.10(10)-510185 
44-3.10(10)-510250 
Rule .. H .. 
Rule "G" 
Rule "K" 
44-3.10(10)-510120 
44-3.10(10)-510180 
44-3.10(10)-510185 
44-3.10(10)-510190 
44-3.10(10)-510340 
44-3.10(10)-Sl0120 
44-3.10(10)-510160 
44-3.10(10)-510250 
44-3.10(10)-510160 
44-3.10(10)-510340 
44-3.10(10)-Sl0120 
44-3.10(10)-Sl0250 
44-3.10(10)-Sl0130 
44-3.10(10)-510140 
44-3.10(6)-51070 
44-3.10(10)-510250 
Rule "J" 
44-3.10(6)-51042 
Rule "I" 
44-3.10(6)-Sl041 

(4) 

Register 
Page No. 

11)31 
1?.51 
599 
778 
990 
1033 
580 
764 
764 
764 
347 
588 
347 
588 
347 
355 

1276 

347 
705 
710 
689,1248 
1238 
1240 
694,1244 
1239 
704 
707 
706 
710,711 
700 
694 
1239 
702 
696 
699 
1243 
704 
701 
696 
700,1241 
704 
1242 
691,692 
690,1240 
705,1246 
709 
1236 
708 
1236 

~·· 1-1/25/78 



R.C,M. 

25-215 
25-311 
25-507.7 
25-601 
25-601 
25-602 
25-604 
25-605 
25-605 
25-605 
25-609.1 

26-103.1 
26-109.1, (2) 
26-501.1 (4) 
26-806 
26-1801 
26-1804 

27-409 
27-409 
27-430 
27-430 

32-2114 
32-2124.2 
32-2130 
32-2144.1 
32-2144.6(1) 
32-2191 (b) 
32-2193 
32-2197 
32-4715-4728 
32-21-102 

Title 38, 
Ch. 12, 13 

38-1327 

40-3329(1) 
40-3329 (1) (d) 
40-3329 (1) (d) 
40-3901-3907 
40-4101 

Title 41, Ch, 
Ch, 26 

41-2601 (1) (b) 
41-2601 (1) (e) 
41-2602 
41-2602 

26 

Rule or A.G.'s Opinion 

Opinion No. 85 
Opinion No. 64 
Rule "I" 
Opinion No. 46 
Opinion No. 70 
Opinion No. 84 
Opinion No, 84 
Opinion No. 68 
Opinion No. 70 
Opinion No. 84 
Opinion No. 84 

12-2.2(6)-P260 
Rule 4 
12-2.10(22)-510220 
12-2.10(26)-510290 
12-2.14(6)-51430 
12-2.14(6)-51430 

8-2.12(6)-51230 
8-2.12(1)-51200 
8-2.12(1)-51200 
8-2.12(6)-51230 

Opinion No. 53 
Opinion No. 53 
Opinion No. 53 
Opinion No. 64 
Opinion No, 64 
Opinion No. 93 
Opinion No. 93 
Opinion No. 93 
18-2.6AI(l4)-S6340 
Opinion No. 53 

Rule III 
Opinion No. 98 

1-1.6 (2) -P6050 
l-1.6(2)-P6150 
1-1.6 (2) -P6180 
Opinion No. 54 
Opinion No. 54 

Rule X 
Rule VI 
Rule VII 
Rule I 
Rule II ....... 

(5) 

Register 
Page No. 

1036 
603 
940 
352 
814 
1033 
1033 
802 
814 
1033 
1033 

401 
644,645 
12 
1082 
403 
404,946 

394 
945 
945 
9,394 

376 
376 
376 
603 
603 
1265 
1265 
1265 
136,1084 
376 

633 
1283 

457 
463 
464,465 
567 
567 

755 
753 
754 
30 
752 
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Register 
R.C.M Rule or A.G. 's Opinion Pa2e No. 

41-2602 Rule XI 756 
41-2602(1) Rule XI 756 
41-2602 (1) (a) Rule V 753 
41-2602 (1) (d) Rule XI 755 
41-2602(2) Rule IX 755 
41-2603 Rule II 752 
41-2604 Rule IV 31,753 
41-2605 Rule VIII 757 

43-310 Opinion No. 55 570 
43-507 Opinion No. 73 835 
43-1001,1002 Opinion No. 73 835 

44-306 10-3.10(6)-81031 617 
44-308 10-3.10(6)-81030 617 

46-2901 Opinion No. 91 1257 
46-2902(1)-(4) Opinion No. 91 1257 

47A-3-108 Opinion No. 70 814 
47A-3-208, (2) Opinion No. 68 802 
47A-3-301-303 Opinion No. 68 802 
47A-7-102,103 Opinion No. 68 802 
47A-7-105 Opinion No. 53 376 
47A-7-105 Opinion No. 68 802 
47A-7-105 Opinion No. 70 814 
47A-7-106 Opinion No. 68 802 
47A-7-201 Opinion No. 68 802 
47A-7-202 Opinion No. 68 802 
47A-7-203 Opinion No. 53 376 
47A-7-203 Opinion No. 68 802 
47A-7-203 Opinion No. 70 814 
47A-7-204 Opinion No. 68 802 

49-2602(1) Opinion No. 91 1257 
49-3329 (1) (d) 1-1.6 (2) -P6050 458 

50-1701-1710 Opinion No. 73 835 
50-1803,1806 Opinion No. 73 835 

51-601-608 8-2.2(1)-P207 212,213 

52-319 32-2.10(7)-810025 264 

59-501 Opinion No. 78 1005 
59-519 opinion No. 49 362 
59-801 Opinion No. 55 570 
59-904 Opinion No. 95 1273 
59-913 Rule I through IV 1060 
59-913 2-2.14(2)-81420 1070 
59-913 Rule I through V 1066 
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59-919 
59-1001 
59-1001 
59-1001 
59-1005 
59-1007 
59-1009 
59-1009 
59-1009 
59-1010 
59-1010 
59-1606 
59-1606 (1) (b) 
59-1606 (1) (b) 
59-1614,(4) 
59-1804 

60-234-245 
60-234-245 

61-2406 

62-305 
62-505 
62-505 
62-506 
62-701-736 
62-707,707(3) 
62-708 

Title 66, 

Rule or ~.G.'s Opinion 

Opinion No. 54 
Rule XIV 
2-2.14(14)-514240 
Opinion No. 96 
Rule XI 
Opinion No. 96 
Rule III 
Opinion No. 44 
Opinion No. 96 
Rule I 
Rule II, III, IV, VI 
24-3.8(10)-58080 
No number assigned. 
No number assigned. 
24-2.8(30)-58360 
Opinion No. 73 

8-2.10(6)-51050 
8-2.10(6)-51060 

Opinion 68 

12-2.26(1)-52601 
40-3.46(6)-546010 
40-3.98(6)-598050 
40-3.46(6)-546010 
Opinion No. 67 
Opinion No. 67 
Opinion No. 67 

Ch, 8 40-3.30(6)-53020 through 530400 
Title 66, 

Ch. 8 40-3.30(10)-530410 through 530560 
66-110 40-3.10(6)-SlOOOO 
66-411 40-3.98(6)-598050 
66-605 40-3.98(6)-598050 
66-808,1 40-3.98(6)-598050 
66-815 40-3.30(8)-530085 
66-815 40-3,98(6)-598050 
66-921 40-3.34(10)-53470 
66-1042 40-3.98(6)-598050 
66-1506 40-3.98(6)-598050 
66-1508 40-3.98(6)-598050 
66-1826 40-3.98(6)-598050 
66-1833 40-3.94(6)-594090 
66-1924(2), (3) Opinion No. 71 
66-1925(4) Opinion No. 71 
66-1934 40-3.98(6)-598050 
66-1937(17),(19) Rule One 
66-2361 40-3.86(6)-586060 ...., .. 

(7) 

Register 
Page No. 

567 
180 
1148 
1276 
179 
1276 
188, 189 
165 
1276 
195 
196.719 
468 
470,471 
1086 
849,850 
835 

396 
396 

802 

535 
139 
110,559 
139 
793 
793 
793 

488 

488 
104,551 
110,554 
110,554 
110,554 
503 
110,554 
253 
110,554 
110,554 
110,554 
110.554 
1100 
818 
818 
110,554 
1104 
877 
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Register 
' R.C.M. Rule or A.G.'s Opinion Page No. 

66-2416,2417 2-2.11(2)-511100 through 511160 1078 
66-2427 2-2.11(2)-511100 through 511160 1078 
66-2802 2-2.11(2)-511100 through 511160 1078 
66-2805.1 2-2.11(2)-511100 through 511160 1078 
66-2909 40-3.98(6)-598050 110' 554 
66-3007 Opinion No. 60 594 
66-3009(2) Opinion No. 60 594 
66-3608 40-3.98(6)-598050 110,554 
66-3707 40-3.96(6)-596000 140 

67-206,207 Opinion No. 76 990 

Title 69, 
Ch. 49 16-2.14(10)-514381 223 

69-490 16-2.14(10)-514340 738 
69-2105 2~2.11(2)-511100 through 511160 1078 
69-2111 2-2.11(2)-511100 through 511160 1078 
69-2111 2-2.11(6)-511140 through 511420 1073 
69-2111 2-2.11(6)-511440 1071 
69-2112 2-2.11(2)-511100 through 511160 1078 
69-2112 Opinion No. 66 789 
69-2112,2112(1) Opinion No. 81 1016 
69-2124 2-2.11(2)-511100 through 511160 1078 
69-2124 2-2.11(1)-511020 1075 
69-2125 2-2.11(2)-511100 through 511160 1078 
69-3304 36-3.18(18)-518390 477 
69-3304,3305 36-3.18(18)-518390 through 518410 480 
69-3308 36-3.18(18)-518390 through 518410 480 
69-3416 40-3.98(6)-598050 554 
69-3601, 3602 Opinion No. 89 1050 
69-3605(9) 16-2.22(6)-52270 415 
69-3909 16-2.14(1)-514040 416 
69-3919 16-2.14(1)-51490 260 
69-4001-4010 16-2.14(2)-514100 413,1158 
69-4001-4010 16-2.14(10)-514340 743 
69-4002 16-2.13(2)-514100 405 
69-4007 16-2.14(2)-514100 405 
69-4008 16-2.14(2)-514100 1160 
69-4011-4020 16-2.14(2)-514101 220 
69-4013 16-2.14(2)-514101 216 
69-4013 (3)' (4) 16-2.14(2)-514101 729 
69-4101 Opinion No. 61 764 
69-4404,4405 16-2.6(6)-5650 125 
69-4411 16-2.6(6)-5650 125 
69-4413 16-2.6(6)-5650 125 
69-4117 2-2.11(2)-511100 through 511160 1078 
69-4433 16-2.6(6)-56090 129 
69-4503 16-2.14(10)-514341 750 
69-4507(c) Opinion 89 1050 
69-4508 16-2.14(10)-514341 750 
69-4512 Opinion No. 89 1050 
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Register 
R.C.M. Rule or A,G.'s DEinion Pa9:e No. 

69-4801,4802(2) 16-2.14(2)-514100 1170 
69-4902,4905 16-2.14(10)-514381 223,1175 

69-4905 16-2.14(10)-514340 737,738 
69-4905(4) 16-2.14(10)-514340 744 
69-4908 16-2.14(10)-514381 233 
69-5001-5009 16-2.14(10)-514340 215,732, 

744,745, 
746,748 

69-5001 16-2.14(10)-514341 748 
69-5001 Opinion No. 73 835 
69-5001(1) Opinion No. 74 843 
69-5002 16-2.14(10)-514341 537 
69-5002(1) Opinion No. 73 835 
69-5003 22-2.48(6)-5420 950 
69-5003 Opinion No. 73 835 
69-5005 16-2.14(10)-514341 750 
69-5005(3) Opinion No. 73 835 
69-5005(5) 16-2.14(10)-514341 750 
69-5010 16-2.14(10)-514340 215 
69-5201 Opinion No. 61 764 
69-5507 2-2.11(2)-511100 through 511160 1078 
69-5601-5607 16-2.14(10)-514340 736 
69-5901-5912 16-2.14(10)-514340 739 
69-6501 16-2.14(10)-514341 748 
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Register 
R.C.M. Rule or A.G.'s 0Einion Pa_2e No. 

70-103 38-2.2(6)-P2070 1203 
70-104.1 3S-2.2(1)-P200 486 
70-111 38-2.2(2)-P230 1200 

71-106 Opinion No. 61 764 
71-106 Opinion No. 89 1050 
71-241.1 46-2.10(18)-511490 ll4,560 
71-308 Opinion Number 89 1050 
71-501 46-2.10(14)-511150 lllO 
71-503 46-2.10(14)-511150 lll9 
71-lSll 46-2.10(18)-511490 ll3 
71-1512 46-2~10(18)-Sll440 lll7,lllB 
71-1517 46-2.10(18)-511465 llll 
71-1517 ~o number assigned lll3 
71-1517 No number assigned ll15 
71-1517 Rule 1 through Rule 11 ll38 
71-1901 Rule 2 933 
71-1905 Opinion No. 98 1283 
71-1907 Opinion No. 98 1283 
71-1914-1919 Rule 2 933 
71-2001 Opinion No. 98 1283 
71-2002 Opinion No. 98 1283 
71-2401 Opinion No. 98 1283 
71-2402 Opinion No. 98 1283 
71-2403 Opinion No. 98 1283 
71-2601-2625 Opinion No. 1>4 603 
71-2607 24-3.18B(2)-Sl830 1092 
71-2617 24-3.18B(2)-Sl830 1093 

72-1H-ll5 3B-2.2(6)-P2070 1203 
72-2601 Opinion No. 64 603 

75-5932 Opinion No. 79 1007 
75-6001 Opinion No. 75 978 
75-6002 Opinion No. 75 978 
75-6003 Opinion No. 75 978 
75-6008 Opinion No. 75 978 
75-6011 Opinion No. 75 978 
75-6102- 6105 Opinion No. 75 978 
75-6121 Opinion No. 75 978 
75-6129-6132 Opinion No. 75 978 
75-6201 Opinion No. 80 1011 
75-6205 Opinion No. 80 lOll 
75-6209 Opinion No. 80 1011 
75-6210- 6213 Opinion No. 80 lOll 
75-6302 Opinion No. 98 1283 
75-6313- 6315 Opinion No. 98 1283 
75-6501 Opinion No. 83 1031 
75-6602 Opinion No. 97 1279 
75-6716 Opinion No. 79 1007 
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Register 
R.C.M. Rule or A.G.'s O£inion Pa2e No. 

75-6723 48-2.18(26)-518480 310 
75-6805 Opinion No. 79 1007 
75-6808 Opinion No. 78 1005 
75-6901 Opinion No. 98 1283 
75-6905-6906 Opinion No. 98 1283 
75-6916 Opinion No. 73 835 
75-6917 Opinion No. 98 1283 
75-6919 Opinion No. 98 1283 
75-7133-7138 Opinion No. 83 1031 
75-7406 Opinion No. 96 1276 
75-7701-7703 Opinion No. 79 1007 
75-7706 Opinion No. 79 1007 
75-7708-09(1) (a) Opinion No. 79 1007 
75-7801-7817 Ch. 18, Title 48 265 
75-7802 Opinion No. 98 1283 
75-7805-06(4) Opinion No. 98 1283 
75-7810·7811 Opinion No. 98 1283 
75-7813.1 48-2.18(26)-518480 312 
75-7815 48-2.18(30)-518500 316 
75-7902 Opinion No. 64 603 
75-8203 Opinion No. 97 1279 
75-8206-8207 2-2.11(2)-5lll00through 511160 1078 
75-8209 Opinion No. 97 1279 

76-101-117 Opinion No. 76 990 
76-103(1)- Opinion No. 76 990 

108(14) 
76-208 Opinion No. 76 990 

77-2104 Rule 1 184 
77-2104 Rule 1 and 11 718 

79-309 Opinion No. 73 835 
79-2301-2302(1) Opinion No. 79 1007 
79-2310 Opinion No. 79 1007 

Title 80,Ch 24 Rule III 633 
80-1401 Opinion No. 39 148 
80-1410 Opinion No. 72 822 
80-1414 Opinion No. 39 148 
80-1414 Opinion No. 72 822 
80-1414 Opinion No. 94 1268 
80-1415 Opinion No. 72 822 
80-1415-1416 Opinion No. 94 1268 
80-1419 Opinion No. 92 1262 
80-1907 Opinion No. 92 1262 

Title 82,Ch 42 24-3.8B(l0)-S87l0 638 
82-109 Declaratory Ruling 565,566 
82-401 Opinion No. 49 362 
82-401(1) Opinion 95 1273 
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82-401(1) 
82-401(5) 
82-401(6) 
82-1301(5) 
82-1502 
82-1507(4) 
82-1924-1926 
82-3710 
82-4201-4225 
82-4201-4208 
82-4201 
82-4202 
82-4202(1) 
82-4202 (1) (a) 
82-4202 (1) (a) 
82-4202 (1) (e) 
82-4202(2) 
82-4202 (1) (3) 
82-4202(2) 
82-4203 
82-4203 
82-4203 
82-4203 (1) 
82-4203 (1) (a) 
82-4203 (1) (b) 
82-4203(3) 
82-4203.5 
82-4204 
82-4204 
82-4204 
82-4204 
82-4204 
82-4204 
82-4204 
82-4204 
82-4204 
82-4204 
82-4204 
82-4204 
82-4204(2) 
82-4204(4) 
82-4204(4) 
82-42-4(6) 
82-4204(6) 
82-4204(6) 
82-4204(6) 
82-4204(6) 
82-4204(6) 
82-4204(6) 
82-4204(6) 

Rule or A.G.'s Opinion 

Opinion No. 95 
Opinion No. 76 
Opinion No. 94 
Opinion No. 95 
Opinion No. 51 
Opinion No. 51 
Opinion No. 59 
Opinion No. 73 
1-1.6 (2) -0620 
1-1.2(2)-5200 through 52050 
Opinion No. 39 
1-1.6 (2) -P6020 
1-1.6(1)-P600 
1-1.6(2)-0630 
Opinion No. 82 
Opinion No. 43 
1-1.6(2)-P650 
Opinion No. 39 
Opinion No. 82 
1-1.6( 2)-P6190 
Opinion No. 43 
Opinion No. 82 
1-1.6(2)-0620 
1-1.6(2)-0640 
Opinion No. 43 
1-1.6(2)-0620 
42-2.8(1)-580550 
1-1.2(6)-P2001 
1-1. 6 (2) -P650 
1-1.6(2)-P680 
40-3.86(6)-58690 
40-3.86(6)-586020 
40-3.86(6)-586030 
40-3.86(6)-586050 
40-3.86(6)-586060 
40-3.86(6)-586070 
40-3.86(6)-586075 
40-3.86(6)-586090 
40-3.86(6)-586105 
1-1.6 (2) -P6000 
1-1.2(2)-5200 
1-1.2 (2)-52050 
1-1.6 (2) -0640 
1-1.2 (6)-P20ll 
1-,-1. 6 (2)-P6010 
1.2.111 
42-2.6(3)-561660 
44-3.10(10)-S10320 
44-3.10(10)-510340 
44-3.10(10)-510170 
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(12) 

Register 
Page No. 

1273 
990 
1268 
1273 
369 
369 
588 
835 
430 
660 
148 
454 
429 
431 
1019 
163 
439 
148 
1019 
35 
161 
1019 
430 
431 
161 
430 
974 
680 
439 
452 
872 
872 
872 
872 
872 
872 
872 
872 
872 
454 
660 
660 
431 
687 
454 
1233 
902 
1248 
1247 
693,1244 
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(13) 

Register 
R.C.M. Rule or A. G.'s Opinion Pa2e No. 

82-4204(6) 44-3.10(10)-510180 694 
82-4204(6) 44-3.10(10)-510370 689,696 
82-4204(6) 44-3.10(10)-510180 1244 
82-4204(a) 1-1.6(2)-P670 441 
82-4205(2) 1-1.2(2)-5200 660 
82-4205(2) 1-1.2 (2) -S2050 660 
82-4205(2) 1-1.6(2)-P6000 450 
82-4206-4206(3) Declaratory Ruling 564 
82-4207 1-1.6 (2) -P660 439 
82-4209-4214 10-3.10(2)-P1010 1155 
82-4209 10-3.10(2)-PlOll 613,1155 
82-4209 l0-3.10(2)-P1014 1155 
82-4209 (2) (d) 1-1.6(2)-P6070 459 
82-4209(3) 1-1. 6 (2) -P6l00 460 
82-4209(4) 1-1.6 (2) -P6060 458 
82-4209 (5) (6) 1-1.6 (2) -P6110 460 
82-4210 1-1.6 (2) -P6120 461 
82-4210(1) 38-2.2(54)-P2570 1219 
82-4210 ( 1) Opinion No. 39 148 
82-4210(3) 1-1.6 (2) -P6100 460 
82-4211 1-1.6(2)-P6090 459 
82-4211 (2) 1-1.6(2)-P6130 35 
82-4211(3) 1-1.6 (2) -P6090 459 
82-4212 1-1.2(2)-5200 th:~::ough 52050 660 
82-4212 l-1.6(2)-P6l40 462 
82-4212 1-1.6 (2) -P6190 35 
82-4213 1-1.2 (2)-5200 through 52050 660 
82-4213 1-1.6(2)-P6160 463 
82-4213(2) 1-1.6(2)-P6240 466 
82-4214 1-1.6(2)-P6130 461 
82-4214(3) 1-1.6(2)-P6040 456 
82-4215 1-1.2 (2) -5200 through 52050 660 
82-4216 Rule 11 1137 
82-4216 1-1.6(2)-P6080 458 
82-4216 1-1.6 (2) -P6150 463 
82-4218 1-1.6(2)-P6170 464 
82-4220-4223 1-1.2 (2) -S200 through 52050 660 
82-4220 1-1.6 (2) -P6130 35 
82-4220 1-1.6 (2) -P6210 465,460 
82-4220(3) 1-1.6 (2) -P6080 458 
82-4221 l-1.6(2)-P6220 466 
82-4222 l-1.6(2)-P6230 466 
82-4226 1-1.6 (1) -P610 429 
82-4227-4229 1-1.2(2)-5200 through S2050 660 
82-4227 1-1.6 (1) -P610 429 
82-4227(1) (3) 1-1.6 (1) -P600 429 
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82-4228 

82-4228 
82-4228 
82-4228 
82-4228 (4) (5) 
82-4229 
82-4516 (1) (c) 
82A-l07 
82A-l08 
82A-605 
82A-804 
82A-l604 
82A-1607 

-602 

84-101 
84-202 
84-202 
84-202 
84-202 
84-202 
84-210 
84-301 
84-301 
84-301 
84-301 
84-402(2) 
84-406 
84-411 
84-601 -604 
84-709 
84-709.1 
84-1309.1 
84-1312 
84-1315 
84-1319 
84-1323 
84-1501 

84-1501 
84-1501.1 (c) , (2) 
84-151.2 
84-1502 
84-1502 
84-1502 
84-1502 
84-1502 
84-1502 
84-1502 

Rule or A. G.'s Opinion 

No number assigned 

4-3.42(2)-P4210 through P4230 
4-3.42(2)-P4240 
40-3.70(2)-P7015 
1-1.6 (1) -P600 
1-1.6 (1) -P610 
Opinion No. 79 
1-1.2(2)-5200 through 52050 
Opinion No. 82 
16-2.14(2)-514100 
Opinion No. 82 
40-3.98(6)-598050 
2-2.11(2)-511100 throuqh 11160 
Op.j.n.j.on No. 98 
Op~n~on No. 40 

Opinion No. 76 
42-2.6(1)-56161 
42-2.6(1)-56163 
42-2.8(1)-580540 
42-2.8(1)-580541 
42-2.8(1)-580542 
Opinion No. 63 
42-2.6(1)-56161 
42-2.6(1)-56163 
42-2.8(1)-580540 through 580542 
Opinion No. 63 
Opinion No. 68 
Rule 2 
42-2.22(2)-522090 
2-2.36(6)-53620 - 3630 
2-3.36(6)-53680 through 836010 
Opinion No.63 
Opinion No. 73 
Opinion No. 73 
Opinion No. 73 
Opinion No. 73 
Opinion No. 73 
42-2.6(1)-5660 

42-2.6(1)-5675 
42-2.6(3)-561610 
42-2.6(1)-5650 
42-2.6(1)-56120 
42-2.6(1)-86161 
42-2.6(1)-56163 
42-2.6(1)-56260 
42-2.6(1)-56510 

.42-2.8(1)-580540 
42-2.8(1)-880541 

(14) 

Register 
Page No. 

508,870, 
881,1094, 
1098,1102 
943 
388,943 
964,1228 
429 
429 
1007 

660 
1019 
1158 
1019 
554 
1078 
1283 
152 

990 
522 
526 
515 
516 
518 
778 
522 
526 
515-518 
778 
802 
920 
917 
2,3 
4-8 
778 
835 
835 
835 
835 
835 
888,889, 
890 
892 
901 
887 
893 
522 
526 
897 
899 
515 
516 
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R.C.M, 
84-1502 
84-1502(6) 
84-1504(1) 
84-1508 
84-3505(5) 

84-4502 
84-4905 
84-4906 
84-4906 
84-4906 
84-4906 
84-6601 
84-7401 
84-7401 
84-7401 
84-7402(3) 
84-7403 
84-7403,7403.1 
84-7403,7403.1 

84-7403 
84-7414 
84-7414 
84-7415 

Rule or A. G.'s Opinion 
42-2.8(1)-580542 
42-2.6(1)-56250 
42-2.6(1)-56480 through 56500 
42-2.6(3)-561660 
42-2.6(1)-5650 

Opinion No. 63 
42-2.6(3)-561610 
42-2.6(1)-56161 
42-2.6(1)-56163 
42-2.8(1)-580540 through 580542 
42-2.8(1)-580550 
Rule 1 
42-2.6(1)-56161 
42-2.6(1)-56163 
42-2.8(1)-580540 through 580542 
42-2.9(1)-580541 
42-2.6(1)-56161 
42-2.6(1)-56163 
42-2.8(1)-580540 through 550542 

42-2.8(1)-580550 
42-2.8(1)-580540 
42-2.8(1)-580550 
42-2.8(1)-580550 

87-106 24-3.10(10)-510100 
87-106(e) Opinion No. 56 
87-106 (g) No number assigned 
87-107 24-3.10(6)-Pl090 
87-109 24-3.10(6)-Pl090 
87-110 24-3.10(26)-510440 
87-135 24-3.10(26)-510430 
87-145 No number assigned 
87-148(d) 24-3.10(10)-510030 
B7-145(d) Opinion No. 56 
87-148(i) 24-3.10(18)-510210 
87-148(i) 24-3.10(18)-510260 
87-l48(j) 24-3.10(18)-510210 
87-148(j) (5) 24-3.10(26)-510465 
87-l48(j) (5) (A-C)24-3.10(26)-510460 
87-149 (a) (3) (B) 24-3.10 (26)-510460 
87-149(c) 24-3.10(22)-510310 
87-149(c) 24-3.10(26)-510460 
87-149(c) (1) (A) 24-3.10(26)-510460 
87-149 (c) (1) (B) 24-3.10 (26)-510460 
87-149 (c) (1) (C) 24-3.10 (26) -510460 

I87A-3-l04 
87A-3-104 

Opinion No. 50 
Opinion No. 86 

I 

(15) 

Register 
Page No. 
518 
897 
904 
902 
887 

778 
901 
522 
526 
515-518 
521 
918 
522 
526 
515-518, 
972 
522 
526 
515-518, 
971 
9H 
971 
521,974 
521 

647 
576 
57 
3 9. 54 0 
39,540 
91 
89 
99 
857 
576 
59 
68 
59 
649 
94 
95 
77 
93 
95 
95 
95 

366 
1043 
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R.C.M. 

87A-3-104 
87A-3-l06(1) 
87A-3-122 
87A-3-l22(1) 
87A-3-805 
87A-9-403 
87A-10-103 

89-3607 

91-406 - 410 
91-4321. 1 
91-4401 
91-4402 
91-4405 
91-4414 
91-4419 
91-4469 
91-4470-4472 

91A-5-303 
91A-5-311 

93-401-16 
93-401-16 
93-401-16 
93-410 
93-1301 
93-1604 
93-1901 
93-1902 
93-1904 
93-1906(1) 
93-2005 
93-9901-9926 

94-2-101(37) 
94-5-619 (1) (2) 
94-7-204 
94-7-401 (4) 

95-803 
95-1503 
95-2008 
95-2206(3) 
95-2217 
95-2219 -2223 
95-2226 
95-2308-2312 
95-3223 

Rule or A. G.'s Opinion 

Opinion No. 86 
Opinion No. 50 
Opinion No. 50 
Opinion No. 50 
Opinion No. 50 
32-2.10(7)-510025 
Opinion No. 40 

Opinion No. 73 

Opinion No. 49 
42-2.10(6)-510100 
42-2.10(2)-510041 
42-2.10(1)-51040 
42-2.10(1)-51040 
42-2.10(2)-510030 
42-2.10(2)-51004n through 510047 
42-2.10(6)-510100 
42-2.10(6)-510100 

Rule 4 
Rule 4 

Opinion No. 45 
Opinion No. 47 
Opinion No. 96 
Opinion No. 42 
Opinion No. 87 
Opinion No. 87 
Opinion No. 85 
Opinion No. 85 
Opinion No. 85 
Opinion No. 85 
38-2.2(2)-P2040 
16-2.14(10)-514340 

Opinion No. 40 
16-2.6(6)-56140 
10-2.10(2)-Pl011 
Opinion No. 57 

Opinion No. 87 
Opinion No. 42 
Opinion No. 62 
Opinion No. 82 
Opinion No. 82 
Opinion No. 82 
Opinion No. 82 
Opinion No. 92 
Opinion No. 43 

(16) 

Register 
Page No. 

1043 
366 
366 
366 
366 
264 
153 

1335 

362 
915 
905 
909 
909 
911,914 
907 
915 
915 

934 
934 

347 
355 
1276 
156 
1048 
1048 
1036 
1036 
1036 
1036 
1202 
745 

152 
131 
613 
580 

1048 
156 
599 
1019 
1019 
1019 
1019 
1262 
161 
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BEFORE THE STATE TAX APPEAL BOARD 
OF THE STATE OF MONTANA 

In the matter of the amend- ) 
ment of Rule 2-3.36(10)-S36000) 
regarding late appeals to the ) 
State Tax Appeal Board ) 

) 

TO: All Interested Persons 

NOTICE OF PROPOSED N1END
MENT OF RULE 2-3.36(10)
S36000 (APPEALS - NOTICES) 
NO PUBLIC HEARING CONTEM
PLATED 

1. On February 14, 1978, the State Tax Appeal Board 
proposes to amend rule 2-3.36(10)-S36000 which now provides 
for appeals and notices to the State Tax Appeal Board. 

2. The proposed amendment would provide as follows: 
(1) Remains the same. 
(2) Remains the same. 
~~_Eerson, firm or corporation who receives 
£roperty tax assessments after the first Monday ~n 
~un~appeal therefrom directly to the State Tax 
Appeal Board by filing with the State Tax A£peal 
Board a notice of appeal (and a duplicate thereof 
~ith the Pr~erty Assessment Division of the Montana 
~artment of Revenue) within 20 calendar days after 
£eceiE! of the tax assessment. The notice of appeal 
shall state the date of receipt of the tax assessment 
list, the post office address of the taxpayer, shall 
specific~escribe the property involved, and 
shall state the facts upon which it is claimed a 
reduction should be made. 
3. The adoption of this rule is necessary so that the 

taxpayer will not be deprived of his right to appeal should 
he receive his assessment too late to appeal to the county 
tax appeal boards; and so that the State Tax Appeal Board 
may establish a deadline for such appeals. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
Helen M. Peterson, Chairman, State Tax Appeal Board, 1400 
Eleventh Avenue, Helena, Montana 59601. Written comments 
in order to be considered must be received not later than 
February 4. 

5. If the Chairman receives requests for a public 
hearing on the proposed rule from more than ten percent or 
twenty-five or more persons directly affected, a public hear
ing will be held at a later date. 

6. The authority of the board to make the proposed rule 
is based on Section 84-705, R.C.M. 1947. 

l-1/25/78 ~·· ARM Notice No. 2-3-36-14 
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Helen M. Peterson, Chairman 
State Tax Appeal Board 

Certified to the Secretary of State 

ARM Notice No. 2-3-36-14 .,.._, .. l-l/25/78 
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BEFORE THE STATE AUDITOR 
OF THE STATE OF MONTANA 

+n the matter of the 
~doption of a rule 
pertaining to wage 
assignments 

NOTICE OF PROPOSED ADOPTION OF RULE 
(WAGE ASSIGNMENTS) 
NO PUBLIC HEARIIC CONTEMPLATED 

I ro, All interested persons 

t 

1. On March 1, 1978, the State Auditor proposes to adopt a new rule 
eading as follows• 

ASSIGNMENT OF PAYROLL DEDUCTIONS TO FINANCIAL INSTITUTIONS 
( 1) Form 513, "Wage Assignment", and Form 514, "Notice of Wage Assign

ant", will not be used when the assignee is a financial institution (bank, 
redit union, savings and loan association) which has been given a deduc

tion code number by the Central Payroll Division and when the state employee
assignor has authorized the transfer of a fixed deduction from his wages 
each pa1 period to the assignee. 

(2) In the case of an assignment as just described, the employee and 
hl~ financial institution will initiate the assignment by executing the 
~cce~s~ry portions of a Payroll Status Form. The financial institution will 
l1otP. on the back of the original white copy its acceptance of the assign
.hcnt in the following terms1 

This assignment is accepted for each full pay period beginning 
after , 19 , until , 19 or termination 
of the assignor's employment with the state of Montana, unless 
earlier cancelled or released by written notice from this in
stitution given to the assignor and the State Auditor. Deliver 
warrants under this assignment to the person and address listed 
with our deduction code. 
If the assignor's wages are garnisheed or attached, it is under
stood that the State Auditor May withhold assigned payments due 
under this instrument until all interested parties or the court 
determine who is entitled to what part of the wages. 

for name of institution 
, 19 at ,Montana 

(3) This form ma.y be printed-o:-n::-:t-;:h-:e"""'b.-ack of the white copy of the Pay
roll Status Form; until such time as a revised form is available, the insti
tution will type the statement on the back of the white copy. 
: (4) The financial institution will then forward the Payroll Status 
torm back to the employee's agency, where copies will be forwarded or 
retained as indicated on the form. 
i 

2. The rationale for the proposed rule is that it will simplify 
paperwork by eliainating two foras in situations where they are unneeded, 

1-1/25/78 ~, •• MAR Notice No, 6-2-8 
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J, Interested persons may sub.tt their data, views, and arguments 
concerning this proposed rule to the Office of the State Auditor, attention: 
Roy Phelps, State Capitol, Helena, Montana 59601. Written coaaente to be 
considered •ust be received no later than February 27, 1978, 

4, If the State Auditor receives a request for a public hearing on the 
adoption of this rule froa more than 25 persons who would be affected thereby, 
a public hearing will be held on appropriate notice, Ten percent of all 
persons directly affected would be more than 25 persons. 

5. The authority of the State Auditor to adopt the proposed rule iB 
based on section 8J-90J, R.c.M. 1947. 

Dated this 16th day of January, 1978. 

STATE AUDITOR 

E. V. "Sonny" Omholt 

Certified to the Secretary of State January 16, 1978 

MAR Notice No. 6-2-8 ...crlt~ .. 1-1/25/78 
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BEFORE THE STATE LIBRARY C0!1MISSION 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of a rule for 
arbitration of disputes 
~vi thin library federations 

NOTICE OF PUBLIC HEARING 
For Adoption of a Rule 
(arbitration of disputes 
within library federations) 

TO: All Interested Persons 

1. On April 7, 1978, at 10 a.m., a public hearing will be 
held in the conference room of the l1ontana State Library, 930 
East Lyndale, Helena, Montana, to consider the adoption of a 
rule to provide for the arbitration of disputes over the dis
tribution of grants among the participants of library federa
tions. 

2. The proposed rule does not replace or modify any sec-
tion currently found in the Administrative Rules of Montana. 

3. The rule would provide as follows: 
ARBITRATION OF DISPUTES WITHIN FEDERATIONS 
(1) Any disagreement among participants in a library fed

eration regarding the application for or apportionment or uti
lization of funds or grants received from the Commission shall 
be referred in writing by any participating library or entity 
to the State Librarian. The State Librarian shall assign a 
member of the State Library staff to investigate the disagree
ment and to prepare a staff report to the Commission with a 
proposed decision. 

(2) When the staff report and proposed decision are com
pleted, copies shall be sent to the disputing participants in 
the federation and the matter placed on the agenda of the next 
Commission meeting. The Commission shall proceed to hear the 
parties and staff in accordance with the procedures set forth 
in ARM 10.10.011, subsections (4) through (8), and render a 
decision. 

4. This rule is oroposed to implement the Commission's 
1 responsibility under section 44-214.1, R.C.\f. 1947, and to pro

vide for breaking deadlocks when federation members apply for 
grants. 

5. Interested parties may submit data, views or arguments 
concerning the proposed rule orally or in writing at the hearing. 

6. William P. Conklin, Chairman of the Commission, will 
preside over and conduct the hearing. 

7. The authority of the Commission to make the proposed 
rule is based on section 44-131(5), R.C.M. 1947. 

By: 

STATE LIBRARY COMMISSION 
WILLIAM P. CONKLIN, CHAIRMAN 

.· I 

t{f;:r<t J -f:~ ,~, (_£_ -·· 
AlmaS. Jacobs 
State Librarian 

Certified to the Secretary of State December 

Notice No. 10-3-10-3 
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BEFORE THE MONTANA FISH AND GAME COMMISSION 

In the matter of the Amendment 
of Rule 12-2.26(1)-S2600 
Relating to Public Use 
Regulations 

TO ALL INTERESTED PERSONS: 

NOTICE OF PROPOSED 
AMENDMENT TO RULE 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On the 2~th day of February, 1978, the 
Comnission proposes to amend Rule No. 12-2.26(1)-S2600 as 
follows (additions underlined, deletions interlined): 

12-2.26(1)-S2600 PUBLIC USE REGULATIONS 
(1) same 
(a) through (r) same 
(s) Swimming areas when designated are limited 

by ~~a white and y~±±ow orange buoys. 
(remainder same) 

(t) same 
(u) same 
(v) fS-HEREB¥-REPEAbEB 
~w} (v) same 
~*1- (w) same 
~y} (x) No person shall camp overnight in 

a state administered recreation area without 
obtaining an overnight camping permit or having 
in his possession a seasonal camping permit or 
Montana State Golden Years Pass issued by the-a 
director of Pi~~-ano-6affle or under his authority, 
when such area has been signed and posted as a fee 
camping area. The basic amount of fees for such 
overnight camping permit shall be as determined 
by the commission and posted by the B director 
or his duly authorized agent. 

*"''" lYl_ same 
(2) same 
(3) same 

2. The proposed amendment modifies Rule 12-2.26(1)-
52600 found on page 12-77. 

3. The rationale for the adoption of this Rule's 
amendment is as follows: Amendment of this section is 
necessary to correct the color designation of buoys to 
conform with the present standards and to incorporate 
Montana State Golden Years Pass along with other camping 
permits. 

4. Interested parties may submit their data, views, or 
arguments covering the proposed amendment in writing to 
Robert F. Wambach, Director, Department of Fish and Game, 
1420 East 6th Avenue, Helena, Montana 59601. Written 
comments in order to be considered must be received by 

Notice No.l2-2-51 
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not later than the 21st day of February, 1978. 
5. If any person directly affected wishes to express 

his data, views, or arguments orally or in writing at a public 
hearing, he must make a written request for a public hearing 
and submit this request, along with any written comments, to 
Dr. Wambach at the above stated address prior to the 21st 
day of February, 1978. 

6. If the director receives requests for a public 
hearing on the amendment of the foregoing rule from 25 or 
more of the persons directly affected, a public hearing will 
be held at a later date. Notification will be given of the 
date and time of the hearing. 

7. Ten percent (10%) of those persons directly affected 
has been determined to be in excess of 25. 

8. The authority of the Montana Fish and Game Commis
sion to amend the proposed rule is based upon Sections 
26-104.9, 26-103.1, 62-306, R.C.M. 1947. 

Dated this 5th day of January, 1978 . 

Notice No. 12-2-51 ... ,,. 1-1/25/78 
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BEFORE THE MONTANA FISH AND GAME COMMISSION 

In the matter of the Repeal )NOTICE OF REPEAL 
of Rules 12-2.10(1)-SlOOO )OF RULES 
through 12-2.10(1)-51031 )NO PUBLIC HEARING 
Relating to Ice Fishing and ) 1:JNTEMPLATED 
Rules 12-2.10(14)-Sl0140 through ) 
12-2.10(14)-Sl0170 Relating to ) 
Sanitary and Public Health Regulations) 

TO ALL INTERESTED PERSONS: 

1. On the 24th day of Februarv, 1978, the Commission 
proposes to repeal Rules 12-2.10(1)-SlOOO through l2-2.10(1)
Sl03l and Rules 12-2.10(14)-Sl0140 through 12-2.10(14)-510170. 

2. This action repeals Rules 12-2.10(1)-SlOOO through 
l2-2.10(1)-Sl03l found on page 12-20.1 and Rules 12-2.10(14) 
through 12-2.10(14)-SlOl?O found on page 12-41. 

3. Rationale: Deletion of penalty provisions is man
dated by HB44, enacted in 1977, amending Section 26-324 and 
omitting repetitious statements of the penalty provision. 
Proscription of littering activity by administrative rule 
is unnecessary since Section 32-4410,R.C.M. 1947, is enforc
able by game wardens (see 3rd paragraph of that section). 
The present rules appear to be ineffective as to public 
health and sanitation since they have not been reviewed and 
approved pursuant to Section 26-104.9(2) ,R.C.M. 1947. 

4. Interested parties may submit their data, views, or 
arguments covering the proposed repeal in writing to Robert 
F. Wambach, Director, Department of Fish and Game, 1420 
East 6th Avenue, Helena, Montana 59601. Written comments 
in order to be considered must be received by not later 
than the 21st day of February, 1978. 

5. If any person directly affected wishes to express 
his data, views, or arguments orally or in writing at a public 
hearing, he must make a written request for a public hearing 
and submit this request, along with any written comments, to 
Dr. Wambach at the above stated address prior to th~ 21st 
day of February, 1978. 

6. If the director receives requests for a public 
hearing on the repeal of the foregoing rule from 25 or 
more of the persons directly affected, a public hearing will 
be held at a later date. Notification will be given of the 
date and time of the hearing. 

7. Ten percent (10%) of those persons directly affected 
has been determined to be in excess of 25. 

B. The authority of the Montana Fish and Game Commission 
to repeal the above rules is based upon Sections 26-103.1, 
26-104.9, and 26-202.4, R.C.M. 1947. 

1-1/25/78 ~··" Notice No.l2-2-52 
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5th day of January, 1978. 

) 

;(.:/_ I /1//, ,,, c ,, c/ 
--=R~o7b...:e~r-:-t-=--::Fc:-.~wc:-a-m~b-=a-c'h...:,~D~:l,'-. r-ce---c-ctor 

Department of Fish and Game 
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BEFORE THE MONTANA FISH AND GAME COM!1ISSION 

In the matter of the Adoption 
of Rule 12-2.10(1)-51032 Re
lating to Ioe Fishing Regulations 

TO ALL INTERESTED PERSONS: 

NOTICE OF PROPOSED ADOPTION 
OF RULE 
NO PUBLIC HEARING CONTEMPLATED 

1. On the 24th day of February, 1978, the Commission 
proposes to adopt Rulel202.lO(l)-Sl032 as follows: 

l2-2.l0(l)-Sl032 GENERAL ICE FISHING 
REGULATIONS (1) Appli~ability. Any person who 
shall use, place, or cause to be placed an ice 
fishing shelter on the surface of the following 
bodies of water shall be subject to the 
provisions of this rule: 

(a) Brown's Lake 
(b) Georgetown Lake 
(c) Deadman's Basin 
(d) Lake Frances 
(e) Bearpaw Lake 
(f) Beaver Creek Reservoir 
(g) Hauser Lake 
(h) Lake Helena 
(2) Definition of ice fishing shelter. 

An ice fishing shelter shall be any form of hut 
or shelter constructed of canvas, cardboard, 
paper, plastic, poles or boards, sheet metal, 
pressed wood or any other material, except those 
shelters or windbreaks constructed entirely of snow 
or ice. 

(3) Identification of shelter. Each shelter 
owner must mark his shelter with his name and 
address, painted or otherwise permanently affixed 
to the shelter in legible letters not less than two 
(2) inches in height and plainly visible from 
outside of the shelter. 

(4) Shelter access. Each shelter of closed 
type construction shall have a door readily 
opened from the outside for inspection by an 
officer while the shelter is occupied. The door 
shall not be latched from the inside. 

(5) Unlawful use. It shall be prohibited for 
any person to use, fish from, or occupy an ice 
fishing shelter if such shelter does not conform to 
(3) and (4) of this section. 

(6) Removal each day. Users of fishing 
shelters on the following waters shall remove 
such shelters in their entirety from the ice each 
day after fishing: 

Notice No.l2-2-53 
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(a) Brown's Lake 
(b) Georgetown Lake 
(c) Deadman's Basin 
(7) Removal after season. The owner of a 

fishing shelter shall remove the shelter from the 
area and from public property and properly dispose 
of it within 7 days after the close of ice fishing 
season or within 5 days of receiving notification 
to remove. If there is no closure or removal 
notice or spring thaw precedes the closure date, 
a fishing shelter must be removed from the ice 
before being made irretrievable and must be disposed 
of within 7 days. 

(8) Transporting shelters. Transportation 
of shelters to and from the shoreline shall be only 
over authorized roads. 

(9) Responsibility for clean-up. It shall .be 
the responsibility of the owners and users of each 
fishing shelter to keep the immediate area around 
their shelter free from rubbish or debris. All 
litter and rubbish shall be gathered by each ice 
fisherman and either deposited in designated 
containers or taken with the ice fisherman daily 
when he leaves the area. 
2. The proposed Rule replaces Rules 12-2.10(1)-SlOOO 

through 12-2.10(1)-Sl031 and Rules l2-2.10(14)··Sl0140 through 
12-2.10(14)-Sl0170. 

3. Rationale: Adoption of this single rule is prompted 
by the fact that the presen.t ice fishing regulations are 
repetitious and require the occasional addition of other 
specific waters. By repealing individual sections and 
replacing them with one comprehensive rule, repetitious 
langua9e can be avoided and additional waters regulated by 
inclusion in paragraph (l) and, when necessary, in 
paragraph (6). 

4. Interested parties may submit their data, views, 
or arguments covering the proposed rule in writing to Robert 
F. Wambach, Director, Department of Fish and Game, 1420 
East 6th Avenue, Helena, Montana 59601. Written comments 
in order to be considered must be received by not later 
than the 21st day of February, 1978. 

5. If any person directly affected wishes to express 
his data, views, or arguments orally or in writing at a public 
hearing, he must make a written request for a public hearing 
and submit this request, along with any written comments, to 
Dr. Wambach at the above stated address prior to the 21st 
day of February, 1978. 

Notice No. 12-2-53 ~·· 1-1/25/78 
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6, If the director rece~ves requests for a publ~c 
hear~ng on the adoption of: the foregoing rule from 25 or 
more of the persons directly affected, a public hearing will 
be held at a later date. Notification will be given of the 
date and time of the hearing. 

7. Ten percent (10%) of those persons directly affected 
has been determined to be ~n excess of 25. 

8. The authority of the Montana Fish and Game Commission 
to adopt the above rule is based upon Sections 26-103.1, 
26-104.9, 26-202.4, R.C.M. 1947. 

Dated this 

Notice No.l2-2-53 

5th day of January, 1978. 

Robert F. Wambach, Director 
Department of Fish and Game 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rule AP.l'l 16-2.14 (10) -sl4481 
regarding water quality 
standards and repeal of rule 
ARM 16-2.14(10)-Sl4480 regard
ing water quality standards 

NOTICE OF PUBLIC HEARING 
FOR ADOPTION OF RULE 

ARM 16-2.14(10)-Sl4481 
AND REPEAL OF RULE 

ARM 16-2.14(10)-Sl4480 
(Water Quality Standards) 

1. On March 10, 1978, at 9:00a.m., or as soon there
after as practicable, a public hearing will be held in the 
Governor's Reception Room, Room 205, State Capitol, Helena, 
Montana, to consider the adoption of rule 16-2.14(10)-Sl4481 
regarding the adoption of water quality standards for state 
waters, and repeal of rule 16-2.14(10)-Sl4480, which contains 
water quality standards in effect at the present time. 

2. The proposed rule replaces rule 16-2.14(10)-Sl4480 
currently found in the Administrative Rules of Montana. 

3. The proposed rule provides as follows: 

ARM 16-2.14(10)-Sl4481 WATER QUALITY STANDARDS 
{1) Polley statement. The following standards are 

adopted to establish maximum allowable changes in water qual
ity resulting from point or nonpoint discharges or from the 
activities of roan and to establish limits for such discharges 
and activities. The board adopts the policy that best practi
cable treatment, best management practice, and control of 
wastes, activities, and flows are to be provided to maintain 
water quality at the highest possible levels; therefore, dis
solved colloidal and suspended chemical substances, toxic 
materials, radioactivity, turbidities, color, odor and other 
deleterious substances shall be maintained at the lowest pos
sible levels. 

(2) Application of standards. The water quality stand
ards are composed of water use descriptions and specific water 
quality standards [section (4)], general water quality stand
ards [section (5)], nondegradation [section (6)], chlorination 
policy [section (7)], and water-use classifications [section 
(8) 1. 

(a) General water quality standards apply to all state 
waters except where specific water quality standards are more 
applicable to a specific water-use classification, as speci
fied in this rule. 

(b) In order to carry out the objective of the rule, 
existing discharges to state waters shall be brought into 
compliance with the standards as soon as practicable. 

(3) Definitions. Unless statutory definition or the 
context otherwise requires in this rule: 

(a) "Best management practice" means a practice or com
bination of practices that is determined by the department or 
designated areawide planning agency after problem assessment, 
examination of alternative practices, and appropriate public 
participation, to be the most effective (based on technological 
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economic, and institutional considerations) means of prevent
ing or reducing the amount of pollution generated by nonpoint 
sources to a level compatible with water quality standards. 

(b) "Conductivity" is a measure of the ionized sub
stances dissolved in water measured in pmhos/cm at 25° C. 

(c) tonduit" means any artificial or natural duct, 
either open or closed, capable of conveying liquids or other 
fluids. 

(d) "Dewatered stream" means a perennial or intermittent 
stream from which water has been removed for one or more bene
ficial uses. 

(e) "EPA" means the u. S. Environmental Protection Agency. 
(f) "Intermittent stream" means a stream or portion of a 

stream that flows only in direct response to precipitation; it 
receives little or no water from springs and no long-continued 
supply from melting snow or other sources. 

(g) "Naturally occurring" means conditions or material 
prGsent from runoff or percolation over which man has no con
trol or from developed land where all reasonable land, soil 
and water conservation practices have been applied. Conditions 
resulting from the reasonable operation of dams in existence 
as of July 1, 1971 are natural. 

(h) "Mixing zone" means an area contiguous to a discharge 
where receiving water quality may meet neither all quality 
standards nor requirements otherwise applicable to the re
ceiving water. 

(i) "MPDES" means the Montana Pollutant Discharge Elimin
ation System. 

(j) "NPDES" means the National Pollutant Discharge Elim
ination System. 

(k) "Nonpoint source" means the source of pollutants 
which originate from diffuse runoff, seepage, drainage, in
filtration or flows which are not regulated by a discharge 
permit issued pursuant to the MPDES rule. 

(l) "Pesticide" means insecticides, herbicides, rodenti
cides, fungicides or any substance or mixture of substances 
intended for preventing, destroying, controlling, repelling, 
altering life processes, or mitigating any insects, rodents, 
nematodes, fungi, weeds and other forms of plant or animal 
life. 

(m) "Sediment" means solid material settled from suspen
sion in a liquid; mineral or organic solid material that is 
being transported or has been moved from its site or origin 
by air, water or ice and has come to rest on the earth's sur
face, either above or below sea level; or inorganic or organic 
particles originating from weathering, chemical precipitation 
or biological activity. 

(n) "Settleable solids" means inorganic or organic par
ticles that are being transported or have been transported 
by water from the site or sites of origin and are settled or 
are capable of being settled from suspension. 
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(o) "Sewer" means a pipe or conduit that carries waste
water or drainage water. 

(p) "State waters" means any body of water, irrigation 
system or drainage system, either surface or underground. 
However, this rule shall not apply to irrigation waters where 
the waters are used up within the irrigation system and said 
waters are not returned to any other state waters. The term 
"state waters" as used in this rule does not include under
ground water. 

(q) "Storm sewer" or "storm drain" means a conduit that 
carries storm water and surface water and street wash from a 
residential, commercial or industrial area. 

(r) "True color" means the color of water from which 
the turbidity has been removed. 

(s) "Turbidity" means a condition in water or wastewater 
caused by the presence of suspended matter resulting in the 
scattering and absorption of light rays. 

(4) Water-use description and specific water quality 
standards. 

(a) General statement. Specific water quality standards 
along with general water quality standards in section (5) pro
tect the beneficial water uses set forth in the water-use 
descriptions for the following classifications of water. 
Standards for organisms of the coliform group are based on a 
minimum of five samples obtained during separate 24-hour 
periods during any consecutive 30-day period analyzed by the 
most probable number or equivalent membrane filter methods. 

(b) A-Closed classification. 
(i) water-use descr1pt1on. water supply for drinking, 

culinary and food processing purposes suitable for use after 
simple disinfection. Public access and activities such as 
livestock grazing and timber harvest are to be contolled by 
the utility owner under conditions prescribed and orders issued 
by the department. Only those waters on which access is pre
sently controlled by the utility owner have been classified 
as A-Closed. If other uses are permitted, the waters are to 
be reclassified A-1. 

(ii) Specific water quality standards. 
(A) The average numberof organisms in the coliform group 

is not to exceed 50 per 100 milliliters. 
(B) Dissolved oxygen standards are not applicable for 

the classification. 
(C) No change from natural pH is allowed. 
(D) No increase above naturally occurring turbidity is 

allowed. 
(E) No increase above naturally occurring water temper

ature is allowed. 
(F) No increases above naturally occurring concentra

tions of sedi~ent~ ~t~aQle -sotids, oils or floating solids, 
which adversely affect the use indicated, are allowed. 

(G) No increase in-trtte-color is allowed. 

1-1/25/78 ~ .. 
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(H) No increases of toxic or other ·J8J . _ c .LJ "·' substan:es, 
pesticides and organic and inorganic material» inclLuJllg heavy 
metals, above naturally occurring concentrations, are allowed. 

(I) No wastes are allowed which increase radioactivity 
above natural background levels. 

(c) A-1 classification. 
(i) water-use descr~ption. water supply for drinking, 

culinary and food processing purposes suitable for use after 
simple disinfection and removal of naturally present impuri
ties. Water quality is to be maintained suitable for bathing, 
swimming and recreation; growth and propagation of salrnonid 
fishes and associated aquatic life, waterfowl and furbearers, 
and agricultural and industrial water supply. Where the waters 
are used for swimming or other water-contact sports, analyses 
are to be made by the utility owner and the department to de
termine if a higher degree of treatment is required for pota
ble water use. 

(ii) Specific water quality standards. 
(A) The average number of organisms in the coliform group 

is not to exceed 50 per 100 milliliters where demonstrated to 
be the result of domestic sewage. 

(B) Dissolved oxygen concentration is not to be reduced 
below 7.0 milligrams per liter. 

(C) Induced variation of hydrogen ion concentration (pH) 
within the range of 6.5 to 8.5 is to be less than 0.5 pH unit. 
Natural pH outside this range is to be maintained without 
change. Natural pH above 7.0 is to be maintained above 7.0. 

(D) No increase above naturally occurring turbidity is 
allowed except as permitted in section (5). 

(E) A 1° F maximum increase above naturally occurring 
water temperature is allowed within the range of 32° F to 66° 
F; within the naturally occurring range of 66° F to 66.5° F, 
no discharge is allowed which will cause the water temperature 
to exceed 67° F; and where the naturally occurring water tern
perature is 66.5° For greater, the maximum allowable increase 
in water temperature is 0.5° F. A zo F per hour maximum de
crease below naturally occurring water temperature is allowed 
when the water temperature is above 55° F, and a zo F maximum 
decrease below naturally occurring water temperature is 
allowed within the range of sso F to 32° F. 

(F) No increases above naturally occurring concentra
tions of sediment, settleable solids, oils, or floating solids 
which adversely affect the use indicated, are allowed. 

(G) True color is not to be increased more than two 
units above naturally occurring color. 

(H) Concentrations or levels of toxic or other deleter
ious substances, pesticides and organic and inorganic materi
als including heavy metals, shall not exceed levels listed 
below or create acute or chronic problems. Levels listed 
may be modified by the department only as outlined in section 
(5). For toxic or deleterious substances not listed, the 
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department shall determine appropriate levels as conditions 
arise. 

Parameter 

' AmrOnia (unionized as NH
3
l 

Arsenic (as As) 

Barium (as Ba) 

Berryllium (as Be) 

Boron (as B) 

cadmium (as Cd) 

caroon Chloroform Extract (as CCE) 

I Chloride (as Cl) 

I Chlorine (Total Residual as Cl
2

) 

'Chranium (as cr) 

COpper (as Cu) 

Cyanide (as CN) 

Iron (as Fe) 

I l£ad (as Pb) 

I Manganese (as Mn) 

i Mercury (as Hg) 
1 Nickel (as Nil 

Nitrate (as N03l 

Nitrite (as N0
2

l 

Phenol 

Selenium (as Se) 

Silver (as Ag) 

Sulfate (as SO ) 
Sulfide (as ~issociated H2Sl 

TOtal Dissolved Solids 
Zinc (as Zn) 

1-1/25/78 ~ .. 

Ha.x:imum In-Stream concentration (m:;!/1) 

0.02 

0.01 

1.0 

0.001 (If hardness 
exceeds 75 m:;!/1, then the limit is 
increased to 0. 5) 

0. 75 

0.0005 (If hardness 
exceeds 75 m:;!/1, then the limit is 
increased to 0.0012) 

0.2 

250 

0.002 

0.05 

0.1 X 96 hour LC 50 

0.005 

0.3 

0.01 X 96 hour LC 50 
but not to exceed 0. 05 

0.05 

0.0002 

0.1 

Actual limits 
determined by algal bioassay. 

0.06 

0.001 ai:Dve naturally 
==ring. 

Actual limits determined 
by algal bioassay. 

0.01 

0.01 X 96 hour LC 50 
with maximum of 0.05. 

250 
0.002 

500 
0.01 X 96 hour LC 50 
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(d) B-1 classification. 
(i) Water use description. The quality is to be main

tained suitable for drinking, culinary and food processing 
purposes after adequate treatment equal to coagulation, sedi
mentation, filtration, disinfection and any additional treat
ment necessary to remove naturally present impurities; bath
ing, swimming and recreation; growth and propagation of salmorud 
fishes and associated aquatic life, waterfowl and furbearers; 
and agricultural and industrial water supply. 

(ii) Specific water quality standards. 
(A) The average number of organisms in the fecal coli

form group is not to exceed 200 per 100 milliliters, nor are 
10 percent of the total samples during any 30-day period to 
exceed 400 fecal coliforms per 100 milliliters except as modi
fied by section (7). 

(B) Dissolved oxygen concentration is not to be reduced 
below 7.0 milligrams per liter. 

(C) Induced variation of hydrogen ion concentration (pH) 
within the range of 6.5 to 8.5 is to be less than 0.5 pH unit. 
Natural pH outside this range is to be maintained without 
change. Natural pH above 7.0 is to be maintained above 7.0. 

(D) The maximum allowable increase above naturally oc
curring turbidity is 5 nephelometric turbidity units except 
as permitted in section (5). 

(E) A 1° F maximum increase above naturally occurring 
water temperature is allowed within the range of 32" F to 
66° F; within the naturally occurring range of 66" F to 66.5° 
F, no discharge is allowed which will cause the water temper
ature to exceed 67° F; and where the naturally occurring water 
temperature is 66.5° For greater, the maximum allowable in
crease in water temperature is 0.5° F. A 2" F per hour maxi
mum decrease below naturally occurring water temperature is 
allowed when the water temperature is above 55" F, and a 2° F 
maximum decrease below naturally occurring water temperature 
is allowed within the range of 55" F to 32° F. 

This applies to all waters in the state classified B-1 
except. for Prickly Pear Creek from McClellan creek to the 
Montana Highway No. 433 crossing where a 2" F maximum increase 
above naturally occurring water temperature is allowed within 
the range of 32" F to 65° F; within the naturally occurring 
range of 65" F to 66.5° F, no discharge is allowed which will 
cause the water temperature to exceed 67° F; and where the 
naturally occurring water temperature is 66.5" For greater, 
the maximum allowable increase in water temperature is 0.5° F. 

(F) No increases above naturally occurring concentrations 
of sediment, settleable solids, oils or floating solids, which 
adversely affect the use indicated, are allowed. 

(G) True color is not to be increased more than five 
units above naturally occurring color. 

(H) Concentrations or levels of toxic or other deleteri
ous substances, pesticides and organic and inorganic materials 

~~R Notice No. 16-2-87 ·"i,~;, " 1-1/2 5/7 8 



-19-

including heavy metals, shall not exceed levels listed below 
or create acute or chronic problems. Levels listed may be 
:modified by the department only as outlined in section (5). 
,For toxic or deleterious substances not listed, the depart
bent shall determine appropriate levels as conditions arise. 
jParameter M3ximum In-Stream COncentration (rrg/1) 
!J\i1m:lnia (unionized as NH

3
) 0. 02 

:Arsenic (as As) 0.01 
;Barium (as Ba) 1. 0 

Berryllium (as Be) 0. 001 (If hardness 
1 exceeds 75 rrg/1, then the limit is 

increased to 0.5) 
Boron (as B) 0. 75 

cadmium (as o:l) 

carton Chloroform Extract (as CCE) 

Chloride (as Cl) 
Chlorine ('lbtal Residual as c121 

Chranium (as Cr) 

copper (as cul 
Cyanide (as CN) 

Iron (as Fe) 
fLead (as Pb) 

J.rulganese (as Mn) 

Mercury (as Hg) 

Nickel (as Nil 

Nitrate (as N0
3

) 

Nitrite (as N02) 

Phenol 

Selenium (as Se) 

Silver (as 1\g) 

Sulfate (as so
4

) 

Sulfide (as undissociated H2S) 

Total Dissolved SOlids 

Zinc (as Zn) 

1-1/25/78 ~······ 

0.0005 (If hardness 
exceeds 75 rrg/1, then the limit is 
increased to 0.0012) 

0.2 

250 
0.002 

0.05 

0.1 X 96 hour LC 50 
0.005 
0.3 
0.01 X 96 hour LC 50 

b.J.t not to exceed 0.05 
0.05 

0.0002 

0.1 

1\ctual limits 
determinoo by algal bioassay. 

0.06 

0.001 above naturally 
occurring. 

Actual limits determined 
by algal bioassay. 

0.01 

0.01 X 96 hour LC 50 
with maximum of 0. OS. 

250 
0.002 

SOD 

0. Ol. X 96 hour LC 50 
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(e) B-2 classification. 
(i) water use description. The quality is to be main

tained suitable for drinking, culinary and food processing 
purposes after adequate treatment equal to coagulation, 
sedimentation, filtration, disinfection and any additional 
treatment necessary to remove naturally present impurities; 
bathing, swimming and recreation; growth and marginal propa
gation of salmonid fishes and associated aquatic life, water
fowl and furbearers; and agricultural and industrial water 
supply. 

(ii) Specific water quality standards. 
(A) The average number of organisms in the fecal coli

form group is not to exceed 200 per 100 milliliters nor are 
10 percent of the total samples during any 30-day period to 
exceed 400 fecal coliforms per 100 milliliters, except as 
modified by section (7). 

(B) Dissolved oxygen concentration is not to be reduced 
below 7.0 milligrams per liter from October l through June l 
nor below 6.0 milligrams per liter from June 2 through Sep
tember 30. 

(C) Induced variation of hydrogen ion concentration (pH) 
within the range of 6.5 to 9-0 is to be less than 0.5 pH unit. 
Natural pH outside this range is to be maintained without 
change. Natural pH above 7.0 is to be maintained aLove 7.0. 

(D) The maximum allowable increase above naturally oc
curring turbidity is 10 nephelometric turbidity units, except 
as is permitted in section (5). 

(E) A 1° F maximum increase above naturally occurring 
water temperature is allowed within the range of 32° F to 66° 
F; within the naturally occurring range of 66° F to 66.5 F, 
no discharge is allowed which will cause the water temperature 
to exceed 67° F; and where the naturally occurring water tem
perature is 66.5° For greater, the maximum allowable increase 
in '"ater temperature is 0. 5° F. A 2° F per hour maximum de
crease below naturally occurring water temperature is allowed 
when the water temperature is above 55° F, and a 2° F maximum 
decrease below naturally occurring water temperature is allowed 
within the range of 55° F to 32° F. 

(F) No increases above naturally occurring concentra
tions of floating solids, sediment, settleable solids, oils 
or floating solids, which adversely affect the use indicated, 
are allowed. 

(G) True color is not to be increased more than five 
units above naturally occurring color. 

(H) Concentrations or levels of toxic or other deleteri
ous substances, pesticides and organic and inorganic materials 
including heavy metals, shall not exceed levels. listed below 
or create acute or chronic problems. Levels listed may be 
modified by the department only as outlined in section (5). 
For toxic or deleterious substances not listed, the department 
shall determine appropriate levels as conditions arise. 
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ArmDnia (unionized as NH
3

) 

Arsenic (as As) 

Barium (as Ba) 

Berryllium (as Be) 

Boron (as B) 

cadmium (as Cd) 
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carton Chloroform Extract (as CXE) 

Chloride (as Cl) 

Chlorine (Total Residual as Cl2 ) 

Chronium (as Cr) 

Copper (as CU) 

Cyanide (as CN) 

Iron (as Fe) 

Lead (as Pb) 

M3nganese (as Mn) 

~cury (as Hg) 

Nickel (as Nil 

Nitrate (as N0
3

) 

Nitrite (as N02) 

Phenol 

Selenium (as Se) 

Silver (as Ag) 

Sulfate (as so4) 

Sulfide (as undissociated H2Sl 

Total Dissolved Solids 

Zinc (as Zn) 

1-1/25/78 ~' .. 

Maximum In-Stream Concentration (mg/1) 

0.02 

0. 01 

1.0 

0.001 (If hardness 
exceeds 75 mg/1, then the limit is 
increased tc 0. 5) 

0. 75 

0.0005 (If hardness 
exceeds 75 mg/1, then the limit is 
increased tc 0.0012) 

0.2 

250 

0.002 

0. OS 

0.1 X 96 hour lC SO 

0.005 

0.3 

0.01 X 96 hour lC 50 
but not tc exceed 0. OS 

0.05 

0.0002 

0.1 

Actual limits 
determined by algal bioassay. 

0.06 

0.001 above naturally 
occurring. 

Actual limits determined 
by algal bioassay. 

0.01 
o. 01 x 96 oour u::: so 

with maximum of 0. 05. 

250 

0.002 

500 

o. 01 x 96 oour LC so 
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(f) B-3 classification. 
(i) water use description. The quality is to be main

tained suitable for drinking, culinary and food processing 
purposes after adequate treatment equal to coagulation, 
sedimentation, filtration, disinfection and any additional 
treatment necessary to remove naturally present impurities; 
bathing, swimming and recreation; growth and propagation of 
non-salmonid fishes and associated aquatic life, waterfowl and 
furbearers; and agricultural and industrial water supply. 

(ii) Specific water quality standards. 
(A) The average number of organisms in the fecal coli

form group is not to exceed 200 per 100 milliliters nor are 10 
percent of the total samples during any 30-day period to exceed 
400 fecal coliforms per 100 milliliters except as modified 
by section (7). 

(B) Dissolved oxygen concentration is not to be reduced 
below 5.0 milligrams per liter. 

(C) Induced variation of hydrogen ion concentration (pH) 
within the range of 6.5 to 9.0 is to be less than 0.5 pH unit. 
Natural pH outside this range is to be maintained without 
change. Natural pH above 7.0 shall be maintained above 7.0. 

(D) The maximum allowable increase above naturally oc
curring turbidity is 10 nephelometric turbidity units, except 
as is permitted in section (5). 

(E) A 3" F maximum increase above naturally occurring 
water temperature is allowed within the range of 32° F to 77° 
F; within the naturally occurring range of 77" F to 79.5° F, 
no thermal discharge is allowed which will cause the water 
temperature to exceed 80° F; and where the naturally occurring 
water temperature is 79.5" For greater, the maximum allowable 
increase in water temperature is 0.5" F. A 2"F per hour maxi
mum decrease below naturally occurring water temperature is 
allowed when the water temperature is above 55"F, and a zo F 
maximum decrease below naturally occurring water temperature 
is allowed within the range of 55" F to 32" F. 

This applies to all waters in the state classified B-3, 
except for the mainstem of the Yellowstone River from the 
Billings water supply intake to the water diversion at Intake, 
where a 3" F maximum increase·above naturally occurring water 
temperature is allowed within the range of 32° F to 79° F; 
within the range of 79° F to 81.5° F, no thermal discharge is 
allowed which will cause the water temperature to exceed 82" F; 
and where the naturally occurring water temperature is 81.5° F 
or greater, the maximum allowable increase in water temperature 
is 0.5° F. From the water diversion at Intake to the North 
Dakota state line, a 3° F maximum increase above naturally 
occurring water temperature is allowed within the range of 
32° F to 82° F; within the range of 82° F to 84.5" F, no 
thermal discharge is allowed which will cause the water tem
perature to exceed 85" F; and where the naturally occurring 
water temperature is 84.5" F or greater, the maximum allowable 

MAR Notice No. 16-2-87 l-l/25/78 



-23-

increase in water temperature is 0.5" F. 
(F) No increases above naturally occurring concentra

tions of sediment, settleable solids, oils or floating solids, 
which adversely affect the use indicated, are allowed. 

(G) True color is not to be increased more than five 
units above naturally occurring color. 

(H) Concentrations or levels of toxic or other deleteri
ous substances, pesticides and organic and inorganic materials 
including heavy metals, shall not exceed levels listed below 
or create acute or chronic problems. Levels listed may be 
modified by the department only as outlined in section (5). 
For toxic or deleterious substances not listed, the depart
ment shall determine appropriate levels as conditions arise. 

Parameter M:lximum In-Stream Concentration (mg/1) 

ArmDnia (unionized as NH
3

) 

Arsenic (as As) 

Barium (as Ba) 

Berryllium (as Be) 

Boron (as B) 

cadmium (as Cd) 

carbon Chloroform Extract (as CCE) 

Chloride (as Cl) 

Chlorine ('lbtal Residual as cl2 ) 

Chranium (as cr) 

Copper (as CU) 

Cyanide (as CN) 

Iron (as Fe) 

Lead (as Pb) 

Manganese (as Mn) 

M:rcury (as Hg) 

Nickel (as Ni) 

Nitrate (as N0
3

) 

Nitrite (as N02) 

Phenol 

1-1/25/78 .,..~, .. 

0.02 

0.01 

1.0 

0.001 (If hardness 
exceeds 75 mg/1, then the limit is 
increased to 0. 5) 

o. 75 

0.0005 (If hardness 
exceeds 75 mg/1, then the limit is 
increased to 0. 0012) 

0.2 

250 

0. Ol 

0.05 

0.1 X 96 mur LC 50 

0.005 

0.3 

0.01 X 96 !pur LC 50 
rut not to exceed 0. 05 

0.05 

0.0002 

0.1 

Actual limits determina:l 
by algal bioassay. 

1.0 

0.001 above naturally 
occurrirg. 

MAR Notice No. 16-2-87 



Pmsphates (as ro
4

) 

Selenium (as Se) 

Silver (as Ag) 

Sulfate (as so4l 

Sulfide (as undissociated H2s) 

Total Dissolved Solids 

Zinc (as Zn) 
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(g) C-1 classification. 

Actual limits 
determined by algal bioassay. 

0.01 

0.01 x 96 mur LC 50 
with maximum of 0.05. 

250 

0.002 

500 

0. 01 X 96 hour LC 50 

(i) Water-use descr1ption. The quality is to be main
tained suitable for bathing, swimming and recreation; growth 
and propagation of salmonid fishes and associated aquatic life, 
waterfowl and furbearers, and agricultural and industrial water 
supply. 

(ii) Specific water quality standards. 
(A) The average number of organisms in the fecal coliform 

group is not to exceed 200 per 100 milliliters nor are 10 per
cent of the total samples during any 30-day period to exceed 
400 fecal coliforms per 100 milliliters except as modified by 
section (7). 

(B) Dissolved oxygen concentration is not to be reduced 
below 7.0 milligrams per liter. 

(C) Induced variation of hydrogen ion concentration (pH) 
within the range of 6.5 to 8.5 is to be less than 0.5 pH unit. 
Natural pH outside this range is to be maintained without 
change. Natural pH above 7.0 is to be maintained above 7.0. 

(D) The maximum allowable increase above naturally oc
curring turbidity is 5 nephelometric turbidity units, except 
as is permitted in section (5). 

(E) A 1° F maximum increase above naturally occurring 
water temperature is allowed within the range of 32° F to 66° 
F; within the naturally occurring range of 66° F to 66.5° F, 
no discharge is allowed which will cause the water temperature 
to exceed 67° F; and where the naturally occurring water tem
perature is 66.5° For greater, the maximum allowable increase 
in water temperature is 0.5° F. A 2° F per hour maximum de
crease below naturally occurring water temperature is allowed 
when the water temperature is above 55° F, and a 2° F maximum 
decrease below naturally occurring water temperature is 
allowed within the range of 55° F to 32° F. 

(F) No increases above naturally occurring concentra
tions of sediment, settleable solids, oils or floating solids, 
which adversely affect the use indicated, are allowed. 

(G) True color is not to be increased more than five 
units above naturally occurring color. 

(H) Concentrations or levels of toxic or other deleteri-
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ous substances, pesticides and organic and inorganic materials 
including heavy metals, shall not exceed levels listed below 
or create acute or chronic problems. Levels listed may be 
modified by the department only as outlined in section (5). 
For toxic or deleterious substances not listed, the depart
ment shall determine appropriate levels as conditions arise. 

Average Daily Maximum Instantaneous 
Parameter Concentration rrq/1 concentration mg/1 

ArmDnia, Berryllium, 
Boron, Chlorine, Cyanide, 
Nickel, Nitrate, Nitrite, 
Phosphates, and Sulfide 

Same as section 
(4) (c) (ii) (G) 

TOtal COpper (as CU) 0.050 0.090 
Dissolved COpper (as CU) 0.01 0.030 
TOtal Zinc (as Zn) 0.100 0.200 
Dissolved zinc (as Zn) 0. 05 0. 080 
TOtal Iron (as Fe) 0. 300 l. 300 
Dissolved Iron (as Fe) 0.150 0.150 
TOtal Lead (as Pb) 0. 050 0. 050 
Dissolved Lead (as Pb) 0.050 o.oso 
TOtal Cadmium (as Cd) 0.0012 0.005 
TOtal Arsenic (as As) 0.010 0.010 
TOtal 1-Ercury (as Hg) 0. 0002 0. 001 

(I) The conductivity shall not exceed 1,000 pmhos. 
(h) C-2 classification. 
(i) Water-use descr1ption. The quality is to be main

tained for bathing, swimming and recreation; growth and mar
ginal propagation of salmonid fishes and associated aquatic 
life, waterfowl and furbearers; and agricultural and industrial 

, water supply. 
(ii) Specific water quality standards. 
(A) The average number of organisms in the fecal coliform 

group is not to exceed 200 per 100 milliliters nor are 10 per
cent of the total samples during any 30-day period to exceed 
400 fecal coliforms per 100 milliliters except as modified by 
section (7). 

(B) Dissolved oxygen concentration is not to be reduced 
below 7.0 milligrams per liter from October 1 through June 1 
nor below 6.0 milligrams per liter from June 2 through Septem
ber 30. 

(C) Induced variation of hydrogen ion concentration (pH) 
within the range of 6.5 to 9.0 is to be less than 0.5 pH unit. 
Natural pH outside this range is to be maintained without 
change. Natural pH above 7.0 is to be maintained above 7.0. 

(D) The maximum allowable increase above naturally oc
curring turbidity is 10 nephelometric turbidity units, except 
as is permitted in section (5). 

(E) A 1° F maximum increase above naturally occurring 
water temperature is allowed within the range of 32° F to 66° ~ 
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within the naturally occurring range of 66° F to 66.5° F, no 
discharge is allowed which will cause the water temperature 
to exceed 67° F; and where the naturally occurring water tem
perature is 66.5° F or greater, the maximum allowable increase 
in water temperature is 0.5° F. A 2° F per hour maximum de
crease below naturally occurring water temperature is allowed 
when the water temperature is above 55° F, and a 2° F maximum 
decrease below naturally occurring water temperature is 
allowed within the range of 55° F to 32° F. 

(F) No increases above naturally occurring concentra
tions of sediment, settleable solids, oils or floating solids, 
which adversely affect the use indicated, are allowed. 

(G) True color is not to be increased more than five 
units above naturally occurring color. 

(H) Concentrations or levels of toxic or other deleteri
ous substances, pesticides and organic and inorganic materials 
including heavy metals, shall not exceed levels listed below 
or create acute or chronic problems. Levels listed may be 
modified by the department only as outlined in section (5). 
For toxic or deleterious substances not listed, the depart
ment shall determine appropriate levels as conditions arise. 

Average Daily M:lximum Instantaneous 
Parameter concentration wg/1 COncentration wg/1 

Ammonia, Berryllium, 
Boron, Chlorine, Cyanide, 
Nickel, Nitrate, Nitrite, 
Phosphates, and Sulfide 

'lOtrJI COpper (as Cu) 
Dissolved COpper (as Cu) 
Total Zinc (as Zn) 
Dissolved /:inc (as zn) 
Total Iron (as Fe) 
Dissolved Iron (as Fe) 
Total Lead (as Pb) 
Dissolved Lead (as Pb) 
'lbtal Cadmium (as cd) 
Total Arsenic (as As) 
Total 111ercury (as Hg) 

0.090 
0.030 
0.300 
0.080 
l. 300 
0.150 
0.100 
0.100 
0.010 
0.010 
0.001 

Same as section 
(5) (c) (ii) (G) 

0.180 
0.040 
1.000 
0.140 
2.200 
0.160 
0.100 
0.100 
0.010 
0.016 
0.001 

(I) Tho conductivity shall not exceed 2,000 pmhos. 
(i) C-3 classification. 
(i) Water-use descrlption: While these streams may not 

support resident fisheries, they contribute water to reservoirn 
or higher quality streams that do support fisheries and they 
provide water for agricultural uses. Therefore, tho quality 
shall be maintained suitable for the growth of non-salmonid 
fisheries and associated aquatic organisms, for the propaga
tion and growth of waterfowl and furbearers, and for. agricul
tural and industrial uses other than food processinq. 

(ii) Specific water quality standards. -
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(A) The average number of organisms in the fecal coli
form group is not to exceed 200 per 100 milliliters nor are 
10 percent of the total samples during any 30-day period to 
exceed 400 fecal coliforms per 100 milliliters except as 
modified by section (7). 

(B) Dissolved oxygen concentration is not to be re
duced below 5.0 milligrams per liter. 

(C) Induced variation of hydrogen ion concentration (pH) 
within the range of 6.5 to 9.0 is to be less than 0.5 pH unit. 
Natural pH outside this range is to be maintained without 
change. Natural pH above 7.0 shall be maintained above 7.0. 

(D) The maximum allowable increase in turbidity shall 
not exceed 20 percent of the naturally occurring level when 
measured as nephelometric turbidity units except as is per
mitted in section (5). 

(E) A 3° F maximum increase above naturally occurring 
water temperature is allowed if the resulting temperature does 
not exceed 80° F. If the natural water temperature is 79° F 
or greater, the maximum allowable increase shall be 1° F. No 
change in temperature shall exceed a rate of 2° F per hour. 

(F) No increases above naturally occurring concentra
tions of sediment, settleable solids or residues, which ad
versely affect the use indicated, are allowed. 

(G) True color is not to be increased more than ten 
units above naturally occurring color. 

(H) Concentrations or levels of toxic or other deleteri
ous substances, pesticides and organic and inorganic materials 
including heavy metals, shall not exceed levels listed below 
or create acute or chronic problems. Levels listed below may 
be modified by the department only as outlined in section (5). 
For toxic or deleterious substances not listed, the department 
shall determine appropriate levels as conditions arise. 

Parameter 

Ammonia, Berryllium, 
Boron, Cyanide, Nickel, 
Nitrate, Phosphates, and 
Sulfide 

Total Copper (as Cu) 
Dissolved Copper (as Cu) 
Total Zinc (as Zn) 
Dissolved Zinc (as Zn) 
Total Iron (as Fe) 
Dissolved Iron (as Fe) 
Total Lead (as Pb) 
Dissolved Lead (as Pb) 
Total Cadmium (as Cd) 
Total Arsenic (as As) 
Total Hercury (as Hg) 
Chlorine (total Residual as Cl 2 l 
Nitrite (as N0 2l 

1-l/25/78 ·•f:,?;:c 

Maximum Instantaneous 
Concentration mg/1 

Same as section 
(4) (c) (ii) (G) 

0.090 
0.030 
0.300 
0.080 
l. 300 
0.150 
0.100 
0.100 
0.005 
0.010 
0.002 
0.05 
1.0 
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(I) The total man-induced dissolved solids load shall 
not cause a rise of over 200 rmhos above those naturally oc
curring and shall not cause the conductivity to exceed 2250 
pmhos. Conductivity changes related to evaporative losses 
from reservoirs constructed after July, 1971 and to partial 
stream dewatering shall be considered man-induced. 

(j) E Classification. 
(i) Water-use description. The quality is to be main

tained for agricultural and industrial water uses other than 
food processing. 

(ii) Specific water quality standards. 
(A) The average number of organisms in the fecal coli

form group is not to exceed 2000 per 100 milliliters nor are 
10 percent of the total samples during any 30-day period to 
exceed 4000 fecal coliforms per 100 milliliters, except as 
modified by section (7). 

(B) Dissolved oxygen concentration is not to be reduced 
below 3 milligrams per liter. 

(C) Induced variation of hydrogen ion concentration (pH) 
within the range of 6.5 to 9.5 is to be less than 0.5 pH unit. 
Natural pH outside this range is to be maintained without 
change. Natural pH above 7.0 is to be maintained above 7.0. 

· (D) The maximum allowable increase above naturally oc
curring turbidity is 10 nephelometric turbidity unlLs, except 
as is permitted in section (5). 

(E) No increase in naturally occurring temperature which 
will adversely affect the use indicated is allowed. 

(F) No increases above naturally occurring concentra
tions of sediment, settleable solids, oils or floating solids, 
which adversely affect the use indicated, are allowed. 

(G) True color is not to be increased more than 25 units 
above naturally occurring color. 

(H) Concentrations of toxic or deleterious substances, 
pesticides and organic and inorganic materials including heavy 
metals, are to be less than those demonstrated to be deleteri
ous to livestock or plants or their subsequent consumption by 
humans or to adversely affect other indicated uses. 

(I) The conductivity shall not exceed 3,000 pmhos. 
(5) General water quality standards. 
(a) Limitations imposed on discharges to state waters 

and on activities affecting the quality of state water shall 
be determined by the department and be based on the following: 

(i) The state's policy of nondegradation of existing 
high water quality as described in Section 69-4808.2, R.C.M. 
1947 and section (7) of this rule. 

(ii) Present and anticipated beneficial uses of the re
ceiving water. 

(iii) The quality and nature of flow of the receiving 
water. 

(iv) The quantity and quality of the sewage, industrial 
waste or other waste to be treated. 
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(v) The presence or absence of other sources of pollu
tion on the same watershed. 

(vi) The water quality effects of the discharges or 
activities on the receiving water and other state waters. 

(b) Sewage is to receive a minimum of secondary treat
ment as required by the Federal Water Pollution control Act 
Amendments of 1972 and subsequent amendments and as defined 
by 40 CFR 133 and subsequent amendments. Copies of 40 CFR 133 
and subsequent amendments may be obtained at the department. 

(c) Industrial waste is to receive, as a minimum, treat
ment equivalent to the best practicable control technology 
currently available (BPCTCA) as defined in 40 CPR Subchapter N 
and subsequent amendments. Copies of 40 CFR Subchapter N and 
subsequent amendments may be obtained at the department. In 
cases where BPCTCA is not defined by EPA, industrial waste is 
to receive, after maximum practicable in-plant control, a 
minimum of secondary treatment or equivalent. 

(d) For design of disposal systems, stream flow dilution 
requirements are to be based on minimum consecutive seven-day 
average flow which may be expected to occur on the average of 
once in ten years. When dilution flows are less than the 
above design flow at a point discharge, the discharge is to 
be governed by the permit conditions developed for the dis
charge through the waste discharge permit program. If the 
flow records on an affected state water are insufficient to 
calculate a ten-year, seven-day low flow, the department shall 
determine an acceptable stream flow for disposal system design. 

(e) State surface waters shall be free from substances 
attributable to municipal, industrial, agricultural practices 
or other discharges or activities that will: 

(i) Settle to form objectionable sludge deposits or emul
sions beneath the surface of the water or upon adjoining shore
lines; 

(ii) Produce odors or other conditions as to create a 
nuisance or render undesirable tastes to fish flesh or make 
fish inedible; 

(iii) create conditions which produce undesirable aquatic 
life. 

(f) No activities shall be conducted such that the activ
ities, either alone or in combination with other activities, 
will violate, or can reasonably be expected to violate, any of 
the standards; (e.g., in a reach of stream classified B-1, the 
total allowable cumulative increase to naturally occurring 
turbidity conditions in the reach is 5 nephelometric turbidity 
units). 

(g) No activities shall be conducted which, either alone 
or in combination with other activities, will cause violations 
of water quality standards. 

(i) Exceptions. Short-term construction or rehabilita
tion activities, where violations of water quality standards 
are unavoidable, may be authorized by the department if it 
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receives unanimous approval of the review committee estab
lished under Section 26-1510, et seq., R.C.M. 1947, or a public 
project receiving Department of Fish and Game approval under 
section 26-1501, et seq., R.C.M. 1947. Authorization shall 
occur after the department receives written notification of 
the approval from the appropriate authority. 

(ii) Short-term construction or rehabilitation activi
ties which do not receive unanimous approval by the appropri
ate authority under (g) (i) above and other projects not con
trolled by the laws mentioned in (g) (i) may be authorized by 
the department under conditions as it prescribes. 

(h) Methods of sample collection, preservation and 
analysis used to determine compliance with the standards are 
to be in accordance with the latest edition of Standard 
Methods for the Examination of Water and Wastewater published 
bv the American Public Health Association or in accordance 
w1th tests or procedures that have been found to be equally 
or more applicable by the EPA or its successor agency as set 
forth in 40 CFR 136 and subsequent amendments. Copies of 
40 CFR 136 and subsequent amendments may be obtained at the 
department. 

(i) Operators of water impoundments operating prior to 
July, 1971, that cause conditions harmful to prescribed bene
ficial uses of state waters, shall demonstrate to the satis
faction of the department that continued operations will be 
done in the best practicable manner to minimize harmful effects. 
New water impoundments shall be designed to provide temperature 
variations in discharging water that maintain or enhance the 
existing propagating fishery and associated aquatic life. As 
a guide, the following temperature variations are recommended: 
Continuously less than 40° F during the months of January and 
February, and continuously greater than 44° F during the months 
of June through September. 

(j) Leaching pads, tailing ponds or holding facilities 
utilized in the chemical processing of ore must be located and 
constructed in such a manner and of such materials so as to 
prevent the seepage or spillage of any process solution which 
may reach surface waters. The department may require that a 
monitoring system be installed. 

(k) Dumping of snow from municipal or parking lot snow 
removal activities directly into waters of the state is pro
hibited unless authorized by the department. 

(1) Discharges to state waters may be entitled a mixing 
zone as determined by the department; provided concentrations 
of discharge materials in such zones shall not block the move
ment of fish or other aquatic organisms. 

(m) Until such time as minimum stream flows are estab
lished for dewatered streams, the minimum treatment require
ments for discharges to dewatered receiving streams are to be 
no less than the minimum treatment requirements prescribed by 
the department. 
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(n) Treatment requirements for discharges to intermittent 
streams are to be no less than the minimum treatment require
ments prescribed by the department. 

(o) Pollution resulting from storm drainage, storm sewer 
discharges, and non-point sources, including irrigation prac
tices, road building, construction, logging practices, over-

' grazing and other practices, are to be eliminated or minimized 
1as ordered by the department. 
' (p) Application of pesticides in or adjacent to state 
waters is to be in compliance with the labeled direction, and 
in accordance with provisions of the Montana Pesticides Act 
(Title 27, Chapter 2, R.C.M. 1947) and the Federal Environ
mental Pesticides Control Act (Public Law 92-516) . Excess 
pesticides and pesticide containers are not to be disposed of 
in a manner or in a location where they are likely to pollute 
state waters. 

(q) The following radiological standards shall apply to 
all waters except those classified as A-Closed: 

(i) The average dissolved concentrations (including the 
naturally occurring or background contribution) of iodine 131, 

:radium-226, strontium-89, strontium-90 and tritium are not to 
exceed the following concentration limits: 

Iodine-131 . . 5 pCi/L 
Radium-226 . . 1 pCi/L 
Strontium-89 100 pCi/L 
Strontium-90 10 pCi/L 
Tritium 3,000 pCi/L 

I

For all other radionuclides, the average dissolved concentra
tion limits are to be l/150 of the corresponding maximum per
missible concentration in water for continuous occupational 
,exposure as recommended by the National Committee on Radiation 
·Protection (National Bureau of Standards Handbook 69 or subse
lquent revisions). 
' (ii) For a mixture of radionuclides, the following rela-
tionship is to be satisfied: 

c 
n 

+r;
n 

1. 00 

C denotes the average concentration of the respective radio
nuclide, and L denotes its concentration limit. 

(iii) Where alpha emitters, strontium-90, radium-228, 
iodine-129, iodine-130 and lead-210 are known to be absent, 
routine analyses for dissolved gross beta radioactivity (ex
cluding potassium-40 contribution) may be employed to monitor 
and show compliance with this standard (except for tritium) 
as long as the gross concentration does not exceed 100 pCi/L. 
When these conditions are not met, routine quantitative analy
ses of individual radionuclides are to be performed to show 
compliance. Except in cases where tritium from other than 
natural sources is known to be absent, routine tritium analyses 
are to be performed to show compliance. (Note: "Absence" 

1-1/25/78 ~··" MAR Notice No. 16-2-87 



-32-

means a negligibly small fraction of the specific concentra
tion limit, where the limit for unidentified alpha emitters 
is taken as the limit for radium-226.) 

(iv) For radionuclides associated with suspended mater
ial in transport, the average concentration limits are to be 
l/150 of the corresponding maximum permissible concentration 
in water (insoluble form) for continuous occupational exposure 
as recommended by the National Committee on Radiation Protec
tion. In-stream sedimentation of these materials is not to 
produce solids beds that are not in compliance with subsec
tions (q) (i) and (q) (ii) (because of leaching) and/or exces
sive accumulation in native flora and fauna. 

(v) Average concentrations are to be computed from 
monitoring data acquired during the previous 12 months; maxi
mum concentrations are not to exceed three times the average 
concentration limits specified. 

(vi) Variances from concentration limits specified will 
be permitted only if the contributing source is non-controllab~ 
or a natural source. Best available treatment must be provided 
for man-made discharges, and the exposure received by affected 
population groups must be within established dose limits. 

(r) No wastes are to be discharged and no activities con
ducted which, either alone or in combination with other wastes 
or activities, will result in the dissolved gas content rela-
tive to the water surface to exceed 110 percent of satura-
tion. 

(s) Bioassay median tolerance concentrations are to be 
based on latest available research results for the materials, 
by bioassay tests procedures for simulating actual stream con
ditions as set forth in the latest edition of Standard Methods 
for the Examination of Water and Wastewater published by the 
American Public Health Association, or in accordance with 
tests or analytical procedures that have been found to be 
equal or more applicable by EPA. Bioassay studies are to be 
made using the most sensitive local species and life stages 
of economic or ecological importance; provided other species 
whose relative sensitivity is known may be used when there is 
difficulty in providing the most sensitive species in suffi
cient numbers. 

When specific application factors are not available, the 
factor is to be determined by using methods as set forth in 
the latest edition of Standard Methods for the Examination of 
Water and Wastewater published by the American Public Health 
Association. 

(t) The department may raise certain metal limits ad
dressed in section (4) on specific state waters if it can be 
shown to the department's satisfaction that the limits estab
lished to protect aquatic life are more stringent than neces
sary. Any request for a relaxation of metal limits must be 
justified by the use of an acceptable bioassay technique con
ducted with the use of the specific receiving stream. 
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(u) In some cases, particularly in eastern Montana, 
waters have been classified at a higher level than can be 
realistically reached during a substantial portion of the year, 
due to naturally occurring conditions. As the quality of 
these waters is marginal or unsuitable for many of the classi
fied uses of the waters at least for a portion of the year, 
the waters will be maintained in the best condition possible 
for these uses when no better source of water is available. 

(v) Where present standards are exceeded, the departmen~ 
through its MPDES and non-point source programs, shall attempt 
to reduce the parameters exceeded through BPCTCA and Best 
Management Practices. 

(6) Nondegradation. 
(a) All streams and lakes of the State are considered 

"high quality waters" and are subject to the State's nondegrada
tion policy. Any state waters, whose existing quality is higher 
than the established water quality standards, shall be main
tained at that high quality unless it has been affirmatively 
demonstrated to the board that a change is justifiable as a 
result of necessary economic or social development and will 
not preclude present and anticipated use of these waters. 

(b) Economic and social exceptions. 
(i) New connections to a public sewerage system may be 

allowed up to department approved limits provided that the 
public system is meeting its effluent limitations or estab
lished compliance schedule. 

(ii) In cases where EPA New Source Performance Standards 
allow discharge to surface waters. 

(iii) An expanding development may be allowed to in
crease its volume of discharge if the total load of pollut
ants does not exceed the load established in its MPDES or 
NPDES permit. 

(iv) Any new or expanding development not covered by 
the above shall provide the following: 

(A) For organic wastewater including but not limited to 
domestic sewage or meat packing waste, there shall be no dis
charge directly to state surface waters. An approved system 
of treatment followed by land disposal at an acceptable site 
is recommended. 

(B) For inorganic wastewaters including but not limited 
to mining and milling wastewaters, treatment and maximum re
cycling of wastewater shall be practiced. Concentrated 
wastewaters shall be evaporated or placed at a location where 
there is minimal opportunity for surface or groundwater pollu-
tion. 

(7) Chlorination Policy. This policy recognizes the 
toxicity of chlorine at low concentrations to fish and other 
aquatic life, and the minimal impact of pathogenic organisms 
on public health in recreational waters during colder water 
temperatures. 

(a) Chlorination or other means of disinfection of sewage 
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shall only be required under the following conditions: 
(i) to meet the fecal coliform standards in all state 

waters during the period April 15 to October 15 where the 
fecal coliforms are primarily due to sewage discharges; 

(ii) to meet the coliform standards on A-Closed and A-1 
waters during the entire year; 

(iii) to prevent the fecal coliform bacteria at a water 
supply intake on a classified B water from exceeding an aver
age of 1,000 per 100 milliliters or 10% of the samples from 
exceeding 2,000 per 100 milliliters during any 30-day period 
and where the fecal coliforms are primarily due to sewage 
discharges; 

(iv) during other conditions found necessary by the 
department to protect FUblic health. 

(b) h'here the discharger wishes to change the fecal coli
form limits, it shall be the discharger's responsibility tore
quest a change in its MPDES or NPDES permit. Substantiating 
data including, but not limited to coliform content without 
chlorination, shall accompany the request. 

(8) Water-use classifications. 
(a) NATIONAL PARK, WILDERNESS AND PRII1ITIVE AREA WATERS 
(i) All waters even if classifications listed below 

imply or state otherwise . . . . . . . . . . . . . . . A-1 
(b) CLARK FORK OF THE COLUMBIA RIVER DRAINAGE 
(i) Clark Fork River drainage except the Flathead 

River drainage and waters listed below . B-1 
(A) Warm Springs drainage to Myers Dam near 

Anaconda . . . . . . . . . . . . • . . . A-1 
(B) Silver Bow Creek mainstem from Anaconda 

Company MPDES discharges at Butte to Warm Springs 
creek . . . . . . • . . . . . . • . . . . . E-1 
(Tailings pond and drainage through Anaconda Com
pany operation to this point has no classification) 

(C) Yankee Doodle Creek drainage to and in-
cluding the North Butte water supply reservoir . A-Closed 

(D) Basin Creek drainage to and including 
the South Butte water supply reservoir . . . A-Closed 

(E) Clark Fork River mainstem from warm 
Springs Creek to Cottonwood Creek (near Deer Urlge) C-2 

(F) Clark Fork River mainstem from Cotton-
wood Creek to the Little Blackfoot River . . . . C-1 

(G) Tin Cup Joe Creek drainage to the Deer 
Lodge water supply intake . . . . . . . • . . . A-Closed 

(H) Georgetown Lake and tributaries above 
Georgetown Dam (headwaters of Flint creek drainage) A-1 

(I) Fred Burr Lake and headwaters from source 
to the outlet of the lake (Philipsburg water supply) A-Closed 

(J) South Boulder Creek drainage to the 
Philipsburg water supply intake . . . . . A-1 

(K) Rattlesnake drainage to the Missoula 
water supply intake . . . . . . . . . . A-Closed 
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(L) Packer and Silver creek drainage to ~ 
Saltese water supply intakes . . . . • . . • 

(M) Ashley Creek drainage to the Thompson 
, Falls water supply intake . . . . . . . 

(N) Pilgrim Creek drainage to the Noxon 
water supply intake . . . . . . . 

(ii) Flathead River drainage above Flathead 
Lake except waters listed below . . . . . . . . . 

(A) Essex Creek drainage to the Essex water 
supply intake . . . . . . . . . . . . . 

(B) Stillwater River mainstem from Logan 
Creek to the Flathead River . . . . . . . . . 

(C) Whitefish Lake and its tributaries . 
(D) Whitefish River mainstem from the outlet 

of Whitefish Lake to the Stillwater River 
(E) Haskill Creek drainage to the Whitefish 

water supply intake . . . . . . . . . . • . . . 
(F) Ashley Creek mainstem from Smith Lake 

to bridge crossing on the airport road about 1 
mile south of Kalispell ..•.....•..• 

(G) Ashley Creek mainstem from bridge cross
ing on airport road to the Flathead River 

(iii) Flathead Lake and its tributaries from 
Flathead River inlet to U.S. Highway 93 bridge at 
Polson, except Swan River and portions of Hellroar
ing Creek as listed below, but including Swan Lake 
proper and Lake Hary Ronan . . . • . . . • . . . . 

(A) Swan River drainage (except Swan Lake 
proper) .................... . 

(B) Hellroaring Creek drainage to the Polson 
water supply intake . . . . . • . . . . . . 

(C) Remainder of Hellroaring Creek drainage 
(iv) Flathead River drainage below the high

way bridge at Polson to confluence with Clark Fork 
River except tributaries listed below 

(A) Second Creek drainage to the Ronan water 
supply intake . . . . . . . . . . . . . . 

(B) Crow Creek mainstem from road crossing 
in Section 16, T20N, R20W to the Flathead River 

(C) Little Bitterroot River mainstem from 
Hubbart Reservoir dam to the Flathead River 

(D) Hot Springs Creek drainage to the Hot 
Springs water supply intake . . . . . . . . . 

(E) Hot Springs Creek mainstem from the 
Hot Springs water supply intake to the Little 
Bitterroot River ............. . 

(F) Mission Creek drainage to the St. 
Ignatius water supply intake . . . . . . . 

(G) Mission Creek mainstem from U.S. Highway 
No. 92 crossing to the Flathead River 

A-1 

A-Closed 

A-1 

B-1 

A-Closed 

B-2 
A-1 

B-2 

A-1 

B-2 

c-2 

A-1 

B-1 

A-Closed 
B-1 

B-1 

A-Closed 

B-2 

B-2 

A-Closed 

E-1 

A-1 

B-2 
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(c) KOOTENAI RIVER DRAINAGE 
(i) All waters except those listed below . . B-1 
(A) Deep Creek drainage to the Fortine water 

supply intake . . . . . . . . . . • . . . . . A··l 
(B) Rainy Creek drainage to the zonolite 

Company water supply intake A-1 
(C) Flower Creek drainage to the Libby water 

supply intake • • . . . . . . . . . . . . . . . . A-1 
(d) MISSOURI RIVER DRAINAGE EXCEPT YELLOWSTONE, 

BELLE FOU~, AND LITTLE MISSOURI RIVER DRAINAGES 
(i) Missouri River drainage to and including the 

Sun River drainage except tributaries listed below . B-1 
(A) East Gallatin River mainstem from Montana 

Highway No. 293 crossing about one-half mile north 
of Bozeman to Dry Creek about five miles east of 
Manhattan . . • . . . . . . . . . . . . • . . B-2 

(B) Lyman and sourdough (Bozeman) Creek 
drainages to the Bozeman water supply intakes A-Closed 

(C) Hyalite Creek drainage to the Bozeman 
water supply intake . . . . . . . . A-1 

(D) Big Hole River drainage to Butte water 
Company intake above Divide . . • . . . A-1 

(E) Rattlesnake Creek drainage to the Dillon 
water supply intake • . . . . . . • . . . A-1 

(F) Indian creek drainage to the Sheridan 
water supply intake . . . . . . . . . . . . . . A-1 

(G) Basin Creek drainage to the Basin water 
supply intake . . . . . . . . . . . . . • . . A-1 

(H) McClellan Creek drainage to the East 
Helena water supply intake . . . . . . . . A-1 

(I) Prickly Pear Creek mainstem from the 
Montana Highway No. 433 crossing about one mile 
northwest of East Helena to Lake Helena E-1 

(J) Ten Mile Creek drainage to the Helena 
water supply intake . . . . . . . . . A-1 

(K) Willow Creek drainage to the White 
sulphur Springs water supply intake A-Closed 

(L) Huddy Creek drainage (tributary to 
Sun River) . . • . . . . . . . . . . . . . . . E-1 

(M) Sun River mainstem from Muddy Creek 
near Vaughn to the 11issouri River . . . . . . B-3 

(ii) Missouri River mainstem from Sun River 
to Rainbow Dam . . . . . . . . . . . . . . . . . B-2 

(iii) Missouri River drainage from Rainbow 
Dam in Great Falls to the Marias River except 
waters listed below . . . . . . . . . . • . . . . . B-3 

(A) Belt Creek drainage to and including 
Otter Creek drainage except portion of O'Brien 
Creek listed below . . . . . . . . . . . . . . B-1 

(B) O'Brien Creek drainage to the Neihart 
water supply intake . . . . . . . • . . A-1 

MAR Notice No. 16-2-87 .....;;""'"'" •• 1-l/25/78 
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(C) Belt Creek mainstern from Otter Creek 
to the Missouri River . . . . . . 

(D) Tributaries to Belt Creek from Otter 
Creek to the Missouri River ..... . 

(E) Highwood and Shonkin Creek drainages 
(iv) Marias River drainage except the 

tributaries listed below . . . . . • . . . . . 
(A) Cutbank Creek drainage except waters 

listed below . . • . . . . . . . . . . . . . . 
Willow Creek rnainstern from the Montana 

Highway No. 464 crossing about one-half mile 
north of Browning to Cutbank creek . . . . . . 

Cutbank Creek rnainstern from Old Maid 
Miller coulee near Cut Bank to Birch Creek . 

(B) Two Medicine Creek drainage to and 
including the Badger Creek drainage 

(C) Midvale Creek drainage to the East 
Glacier water supply intake . . . . . . .. 

(D) Remainder of Midvale Creek drainage 
(E) Summit Creek drainage to the Summit 

water supply intake . . . . . . . . . . . 
(F) Remainder of Summit Creek drainage . 
(G) Tributaries to Two Medicine creek 

(mainstem is B-2) from Badger creek to Cutbank 
Creek .....•.............. 

(H) Dry Fork Marias River from Interstate 
15 crossing near Conrad to Missouri River 

(I) Teton River drainage to and including 
Deep Creek drainage near Choteau . . • . . . . . 

(v) Missouri River drainage from 11arias 
River to Fort Peck Darn except waters listed below 

(A) Mainstem Missouri River from Marias 
River to Ft. Peck Darn . . . . . . . . . 

(B) Eagle Creek drainage to but excluding 
Dog Creek drainage . . . . . . . . . . 

(C) Judith River drainage to Big Spring 
Creek ................... . 

(D) Big Spring Creek drainage to the Mill 
Ditch headgate near the southern city limits of 
Lewistown .........•..... 

(E) Big Spring Creek rnainstern from the Mill 
Ditch headgate to the Judith River .•.... 

(F) Tributaries to Big Spring Creek from 
the Mill Ditch headgate to the Judith River 

(G) Judith River rnainstern from Big Spring 
Creek to the Missouri River . . . . . . •.. 

(H) Tributaries to the Judith River from 
Big Spring Creek to the Missouri River . . . . 

(I) cow Creek drainage to but excluding Al's 
creek drainage • • . . . . . . . . . . . . . . . . 

(J) Musselshell River drainage to Deadman's 
basin diversion canal above Shawmut 

B-2 

B-1 
B-1 

B-2 

B-l 

B-2 

B-2 

B-1 

A-Closed 
B-1 

A-Closed 
B-1 

B-1 

B-3 

B-1 

c-3 

B-3 

B-1 

B-1 

B-1 

B-2 

B-1 

B-2 

B-1 

B-1 

B-1 
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(K) American Fork drainage. (Enters Mussel-
shell River below Harlowtown) . . . . . B-l 

(L) Careless and Swimming woman Creeks above 
their confluence north of Ryegate . . . . . B-l 

(M) Flatwillow Creek above Highway 87 south 
of Grassrange . . . . . . . . B-2 

(N) North Fork of Willow creek above county 
road bridge in TlON, R24E, Section 7 . . . • B-l 

(vi) Missouri River mainstem from Fort Peck 
Dam to the Milk River . . . . . . . . • . . . B-2 

(A) Tributaries to Missouri River from Fort 
Peck Dam to Milk River • . . . . • . . . . . B-3 

(vii) Milk River drainage from source or 
from the Glacier National Park boundary to the 
international boundary • . . . . . . . . . . . . . . B-l 

(viii) Milk River drainage from the inter-
national boundary to the Missouri River except 
the tributaries listed below . . . B-3 

(A) Big Sandy Creek drainage to Town of 
Big Sandy infiltration wells . . . . . . . . B-l 

(B) Beaver, Box Elder and Clear Creek 
drainages (all near Havre) . . . . . B-1 

(C) People's Creek drainage to and includ-
ing the South Fork of People's Creek drainage B-1 

(ix) Missouri River from Milk River to 
North Dakota boundary except waters listed below C-3 

(A) Missouri River mainstem from Milk River 
to North Dakota boundary . . • . . . . . . . . . B-3 

(B) Wolf Creek drainage near Wolf Point B-2 
(C) Antelope creek drainage near Antelope B-3 
(e) YELLOWSTONE RIVER DRAINAGE 
(i) Yellowstone River drainage from the 

Yellowstone Park boundary to the Laurel water 
supply intake . . • . . . . . . . . . . . . . . B-1 

(ii) Yellowstone River drainage from the 
Laurel water supply intake to the Billings water 
supply intake except the waters listed below . . . . B-2 

(A) Clarks Fork of Yellowstone River drain
age from source to the Wyoming state line and 
from the Wyoming state line to and including Jack 
Creek drainage near Bridger . . . . . . . . B-1 

(B) Tributaries to the Clarks Fork of 
Yellowstone River (mainstem is B-2) from Jack 
Creek to the Yellowstone River except the West 
Fork of Rock Creek drainage listed below • . • B-1 

West Fork of Rock Creek drainage to 
the Red Lodge water supply intake • . . . • • A-1 

(iii) Yellowstone River drainage from the 
Billings water supply intake to and including 
the Big Horn River drainage except the waters 
listed below . . . . . . . . . . . . . B-3 
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(A) Pryor Creek drainage . . . . . • . . 
(B) Big Horn River drainage above but 

excluding Williams Creek drainage near Hardin 

B-1 

B-1 
(C) Big Horn River drainage from and in

cluding Williams Creek drainage to the Yellow
stone River except the Little Big Horn River 
drainage listed below . . . . . . . . ...• B-2 

Little Big Horn River drainage to 
and including Lodgegrass Creek drainage near 
Lodge Grass . . . . . . . . • . . . . 

I 

Remainder of the Little Big Horn 
River drainage . . . . . . . . . . . . . .. 

, (iv) Yellowstone River drainage from Big 
'1, Horn River to the North Dakota boundary except 
waters listed below . . . . . . . . . . . . . 

(A) Mainstem Yellowstone River from Big 
Horn River to North Dakota boundary . . . . . 

(B) Tongue River mainstem from Wyoming 
state line to but excluding Prairie Dog coulee 
drainage ................. . 

(C) Tongue River mainstem from Prairie Dog 
Coulee to Yellowstone River ..... . 

(D) Fox Creek drainage near Sidney 
(f) LITTLE MISSOURI RIVER DRAINAGE 
(i) All waters ........ . 
(g) BELLE FOURCHE RIVER DRAINAGE 
(i) All waters ....... . 
(h) HUDSON BAY DRAINAGE 
(i) All waters outside Glacier National Park 

B-1 

B-2 

c-3 

B-3 

B-2 

B-3 
B-2 

C-3 

C-3 

B-1 

4. Interested persons may present their data, views or 
arguments, whether orally or in writing, either at the hearing 
or prior to it, to the Water Quality Bureau, 555 Fuller Avenue, 
Helena, Montana, 59601 (449-2407). 

5. Mr. John Bartlett, Chairman of the Board of Health and 
Environmental Sciences, has been designated as the Presiding 
Officer. 

6. The authority of the board to make the proposed rule 
is based on section 69-4808.2(1), R.C.M. 1947. 

JOHN W. BARTLETT, Chairman 

By &/iu-¢-ftr 
A. c. KNIGHT, Director 

Certified to the Secretary of State --~J~a=n~u~a=r~yL-=1~6 __________ , 1978 
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BEFORE THE DEPARTMENT OF INSTITUTIONS 
OF THE STATE OF MONTANA 

In the matter of the Proposed 
Adoption of Rules for the 
Reimbursement Bureau 

NOTICE OF PUBLIC 
HEARING FOR ADOPTION 
OF RULES 

TO: ALL INTERESTED PERSONS 

1. On February 17, 1978 at 9:30A.M. a public hearing will be 
held in the conference room of the central office of the Department of 
Institutions, 1539 11th Avenue, Helena, Montana to consider the adoption 
of rules for the Reimbursement Unit. 

2. On October 24, 1977 in notice number 20-2-4 at pages 628 
through 631, October 1977, issue no. 10, the Department published the 
proposed rules and makes reference to them in this Notice. 

3. Nick A. Rotering, Legal Counsel for the Department, is hereby 
appointed the hearings officer for this hearing. 
may be submitted to Mr. Rotering until Februar 

Department 

Certified to the Secretary of State on January 13, 1978. 
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BEFORE THE DEPARTMENT OF LABOR AND 
INDUSTRY, BOARD OF PERSONNEL APPEALS 

OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND- ) 
MENT OF RULE 24-3.8B(6)- ) 
S8650 SPECIFYING THE PROCEDURE) 
FOR GROUP CLASSIFICATION ) 
APPEALS ) 

NOTICE OF PROPOSED AMEND
MENT OF RULE 24-3. 8B ( 6)
S8650 (Group Appeals Pro
cedure for classification 
Appeals) NO PUBLIC 
HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On or about February 27, 1978, the Board of Person
nel Appeals proposes to amend Rule 24-3. 8B ( 6) -S8650, which 
now provides that group appeals begin at step 4B of the 
formal grievance procedure. 

2. The amended rule would provide that a group appeal 
begins at step 3 of the formal appeals procedure. Once 
group appeals are accepted by this Board, they will be 
remanded to the Personnel Division, Department of Admini
stration, which shall have 30 working days in which to 
conduct an investigation in the matter and make a decision 
concerning the appellants' classification. The rule as 
amended would read as follows (new matter underlined): 

24-3.8B(6)-S8650 GROUP APPEALS. (1) If the facts of a 
given appeal affect a large number of employees in the 
same manner as the appealing employee and the condition 
of Rule 23 of the Montana Rules of civil Procedure is 
met, the board may designate the appeal a group appeal. 
(2) Notice of intent to maintain a group appeal shall 
immediately be sent to the board. As soon as 
practicable after notice is sent, the board shall 
approve or disapprove the group appeal. Such decision 
may be conditional, and may be altered or amended at 
any time before final determination by the board 
after a hearing. 
(3) Rule 23 shall also govern notice of members of 
the group, withdrawal of a member from a group, use 
of his own counsel by a group member, the effect of 
board findings on a group, maintenance of a group 
action in regard to particular issues or subclasses, 
supplementary orders controlling conduct of the 
action and dismissal or compromise of the appeal. 
( 4) In a case designated as a group appeal by the 
board, the appeal shall begin at step ieH~-s-f481 
three of the formal appeals procedure. pi:~~-otfl 
eH8-el'l.afj~e~-HI. 

3. The Board of Personnel Appeals proposes the change 
because it is now this Board's practice to remand the matter 
to step three in order to have Personnel Division's input in 
the group appeal. 

l-l/25/78 ~'- " ARM Notice 24-3-8-33 
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4. Interested parties may submit their data, views, 
or arguments concerning the proposed amendment in writing to 
Jerry L. Painter, Staff Attorney, Board of Personnel 
Appeals, Box 202, Capitol Station, Helena, Montana 59601. 
Written comments in order to be considered must be received 
by not later than February 24, 1978. 

5. If a person directly affected desires to express 
his/her views, or arguments orally or in writing at a public 
hearing, he/she must make written request for a public 
hearing and submit this request along with any written 
comments he/she has to Mr. Painter on or before February 24, 
1978. 

6. If the Board receives requests for a public 
hearing on a proposed rule amendment from twenty-five or 
more persons directly affected, a public hearing will be 
held at a later date. Notification of parties will be made 
by publication in the Administrative Register. 

7. The authority of the Board to make the proposed 
rule is based on section 82A-l014, R. 1947 

Certified to the Secretary of State, January 14, 1978. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
DIVISION OF WORKERS' COMPENSATION 

In the Matter of the Amendment 
of the Fired Pressure Vessels 
Rules and Regulations. 

NOTICE OF PUBLIC HEARING 
FOR AMENDMENT AND ADOPTION 
OF RULES. 

TO: ALL INTERESTED PERSONS 

l. On February 22, 1978, at 1:30 p.m., a public hearing 
will be held in the Highway Auditorium, Highway Building, 6th 
and Roberts, Helena, Montana, to consider the adoption or new 
fired pressure vessels rules. 

2. The proposed new rules would completely amend the cur
rent rules conce~ning fired pressure vessels, which have been 
~dopted under rule ARM 24-3.18AI(l)-Sl800. 
' 3. The division proposes to replace the current rules con-
~erning fired pressure vessels in order to update the rules on 
this subject. The rule changes will include matters concerning 
the inspection, repairing, safety valve control, operation, 
attendance, and other matters related to the safe operation of 
fired pressure vessels. A copy of the proposed rules may be 
obtained by contacting Mrs. Norma Brodersen, Division of Workers' 
Compensation, 815 Front Street, Helena, Montana 59601. 

4. Interested persons may present their data, views and 
arguments, whether orally or in writing, at the hearing. 

5. Norman H. Grosfield, Administrator of the Division of 

~
orkers' Compensation, will preside over and conduct the hearing. 

6. The authority of the Division of Workers' Compensation 
o make the proposed rule changes is based on Sections 69-1501 
nd 41-1727, R.C.M, 1947. 

I 7. RCJti onale; Ttw reason the Division is proposing to 
~ompletely redo Lhe rules concerning fired pressure vessels is 
~hat changes in technology have taken place which should be 
audressed throur,h new rules, and it is believed a more modern 
and clearly understood set of rules is required for the safe 
operation of fired pressure vessels in this state. 

Dated this 16th day of January 1978. 

Certified to the Secretary of State January 16, 1978. 
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BEFORE THE BOARD OF LIVESTOCK 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of a rule of practice concern
ing Board oversight of agency 
decisions made in the interim 
between Board meetings. 

NOTICE OF PROPOSED 
ADOPTION OF RULE OF 

PRACTICE 

(Board Oversight Of 
Agency Decisions) 

NO PUBLIC HEARING 
CONTEMPLATED 

TO: ALL IN'rERESTED PERSONS 

l. On or after March 15, 1978, the Board of Livestock 
proposes to adopt a rule of practice describing procedures by 
which the Board will oversee and correct agency actions, 
especially those made in the interim periods between Board 
meetings. 

2. The proposed rule provides as follows: 
"BOARD OVERSIGHT OF AGENCY ACTIONS: (1) When a private 

citizen feels a decision of an agent of the Department of 
Livestock is unfair and if carried to completion will result 
in unnecessary inconvenience or harm to him, he may seek the 
reversal of the decision by requesting the Board of Livestock 
in writing to stop the implementation of the decision, or to 
otherwise modify its impact. Upon receipt of the petition, 
the matter shall be placed upon the agenda of the next regular 
meeting of the Board. 

(2) If the action complained of must be halted immedi
ately in order to prevent irreparable harm, the person seeking 
relief must so state in his letter. In the event the Board 
is not in session at the time the letter is received, the 
administrator of the division at which the complaint is 
directed shall immediately contact the Chairman of the Board, 
or in his absence the Vice Chairman, who shall appoint a 
member of the Board to investigate and act upon the matter as 
follows: 

(a) He shall meet as soon as possible with the person 
seeking relief and the division administrator at a time and 
place convenient to the parties involved. At the Board mem
ber's option the meeting may be by conference telephone call. 

(b) To the extent that the action taken is discretion
ary and not required by law, the Board member may, if satis
fied the action is unfair and will cause unnecessary incon
venience or harm, suspend implementation of the action until 
the next regular meeting of the Board, at which time the full 
Board shall consider the matter. In the event the adminis
trator wishes to challenge the decision at the next regular 
Board meeting, he shall immediately notify the person seeking 
relief so he may be present if he desires. 

(c) When an administrator whose decision has been 

NOTICE NO. 32-2-36 
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reversed by the Board member feels the reversal will result in 
an immediate and seriou~ ~eril to the public health, welfare 
or safety he may request an immediate meeting of the Board to 
consider the action. The person seeking relief may also re
quest a meeting with the Board if he is diS>atisfied with the 
Board member's decision. Such a meeting may be conducted by 
conference telephone call, provided the person seeking relief 
is given the opportunity to participate." 

3. The rule is proposed to clearly set forth a method 
for members of the livestock industry to seek relief from 
unwarranted or unnecessary actions taken by the Department, in 
a manner which minimizes bureaucratic red tape. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to 
James W. Glosser, D.V.M., Administrator & State Veterinarian, 
Animal Health Division, or Les Graham, Administrator, Brands
Enforcement Division, Department of Livestock, Captiol Station, 
Helena, MT. 59601. Written comments must be received by 
March 10, 1978. 

5. If a person directly affected wishes to express his 
' data, views and arguments orally or in writing at a public 

hearing, he must make written request for a public hearing and 
submit this request along with any written comments he has to 
Dr. Glosser or Les Graham on or before March 10, 1978. 

6, If the department receives requests for a public 
hearing from more than twenty five persons directly affected 
a public hearing will be held at a later date. Notification 
of parties will be made by publication in the Administrative 
Register. 

7. The authority of the department to make the proposed 
rules is based on section 82-4203, R.C.M. 1947. 

i.~<~~~ 
Chairman 
Board of Livestock 

Certified to the Secretary of State March 16, 1978. 
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BEFORE THE BOARD OF LIVESTOCK 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM Rule 32-2.6A(26)-S6025 
relating to brucellosis testing. 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 
32-2.6A(26)-S6025 

(Brucellosis Testing) 

NO PUBLIC HEARING 
CONTEMPLATED 

TO: ALL INTERESTED PERSONS 

1. On or after March 15, 1978, the Board of Livestock 
proposes to amend ARM rule 32-2.6A(26)-S6025 by altering the 
change of ownership and change of pasture test provisions 
from requiring a test on cattle capable of breeding over two 
years of age to requiring the test on such animals in which 
the first pair of permanent incisor teeth have erupted. 

2. The rule as proposed to be amended provides as 
follows: 

(1) and (2) remain the same. 
(3) Any cattle, bison or elk under domestication, 

capable of breeding in which a~e EweREY fe~~ f~41 meREfis ef 
age aHd eve~ the eru-rion of the first air of ermanent 
teeth has occurre an ema e swine an oars six months 
of age and over not consigned for immediate slaughter or to 
an out-of-state destination which change ownership, shall 

(a) through and including (f) remain the same. 
(4) (a) Cattle capable of breeding EWe yea~s ef age aHd 

eve~ in which the eruption of the first pair of permanent 
incisor teeth has occurred, owned or managed by an investment 
serv~ce or an out-of-state corporation the majority of whose 
shareholders are not primarily engaged in the production of 
livestock, which are moved from one premise to another non
contiguous premise shall be found negative to an official test 
for brucellosis made not more than ERi~Ey f30t days prior to 
such a movement. The owner or manager of such cattle may 
petition the state veterinarian for a waiver of such test 
requirements. Upon a finding that the interests of animal 
disease control will not be harmed, the waiver may be granted. 

(4) (b) remains the same. 
3. The purpose of this amendment is to make possible 

an accurate determination of when cattle should be tested at 
a change of ownership or change of pasture. Since cattle 
don't have birth certificates and there are considerable 
variations in size and weight depending on breed and nutrition, 
the present standard of testing animals that are two years of 
age and over is difficult to accurately utilize, especially 
in the spring of the year. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to 

1-1/25/78 .,.r::;ii?.>·~·· NOTICE NO. 32-2-37 
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James W. Glosser, D.V.M., Administrator & State Veterinarian, 
'Animal Health Division, Department of Livestock, Capitol 
'Station, Helena, MT. 59601. Written comments must be received 
by March 10, 1978. 

5. If a person directly affected wishes to express his 
data, views and arguments orally or in writing at a public 
hearing, he must make written request for a public hearing and 
submit this request along with any written comments he has to 
Dr. Glosser on or before March 10, 1978. 

6. If the department receives requests for a public 
hearing from more than twenty five persons directly affected 
a public hearing will be held at a later date. Notification 
of parties will be made by publication in the Administrative 
Register. 

7. The authority of the department to amend this rule 
is based on section 46-208, R.C.M. 1947. 

~~~~~--
Chairman 
Board of Livestock 

Certified to the Secretary of State January 16, 1978. 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF ABSTRACTORS 

IN THE Y~TTER of the Proposed 
Adoption of a new rule relating 
to Public Participation in Board) 
decision making functions. ) 

NOTICE OF PROPOSED ADOPTION 
of n new rule relating to 
Public Participation in 
Board decision making func
tions. 

No Hearing Contemplated. 

TO: ALL INTERESTED PERSONS 

1. On February 24, 1978, the Board of Abstractors proposes 
to adopt a new rule relating to public participation in Board 
decision making functions. 

2. The rule, as proposed, will incorporate as rules of 
the Board the rules of the Department of Professional and 
Occupational Licensing regarding public participation in 
department decision making, which have been duly adopted and 
are published in Title 40, Chapter two (2), Sub-Chapter 14, 
of the Montana Administrative Code. 

The reason for the adoption is that such action is Dan
dated by Section 82-4228, R.C.M. 1947. That section requires 
all agencies to adopt rules which specify the means by which 
the public may participate in decision making functions. 
Rather than adopt its own set of rules and for the sake of 
expediency the Board has reviewed and approved the department 
rules and by this Notice seeks to incorporate them as their 
own. 

3. Interested parties may submit their data, views or 
arguments concerning the propose<' amendment in writing to 
the Board of Abstractors, LaLonde Building, Helena, Montana. 
Written comments in order to be considered must be received 
no later than February 22, 1978. 

4. If any person directly affected wishes to express 
his views and arguments orally or in writing at n public hear
ing he must make written request for a public hearing and 
submit this request along with any written cements he has 
to the Board of Abstractors, LaLonde Buildina, Helena, Montana, 
on or before February 22, 1978. 

5. If the Board of Abstractors receives requests for 
a public hearing on the proposed adoption of a new rule froQ 
more. than +cwenty-two (22) persons directly affected, a public 
hear1ng Wlll be held at a later date. Notification of such 
will be made by publication in the ~dministrative Register. 

6. The authority of the Board of Abstractors to make the 
proposed adoption of a new rule is based on Section 82-4228, 
R.C.~l. 1947. 

1-1/25/78 ,...;;~; •. , .. 
NAR NOTICE NO. 40-3-6-2 



-49-

DATED THIS ~ ({ day of --·~,·~·~~~+--' 1978. 

BOARD OF ABSTRACTORS 
J. L. CADY 
CHAIRMAN 

BY:~--~~,..--~'~'~-¥~--~--------
ED CARNEY \,, 
DIRECTOR · 
DEPAP.Tl·IENT OF PROFESSIONAL 
AND OCCUPATIONAL LICENSING 

Certified to the Secretary of State ------~~~/~·----· 1978. 

NAR NOTICE NO. 40-3-6-2 ~·· 1-1/25/78 



-50-

STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF DENTISTS 

IN THE MATTER of the Proposed) 
Amendment of ARM 40-3.34(10)-) 
S3470 Set and Approve Re- ) 
quirements and Standards. ) 

NOTICE OF PROPOSED Amendment 
of ARJII 40-3.34 (10) -S3470. 

No Hearing Contemplated. 

TO: ALL INTERESTED PERSONS 

l. on February 24, 1978 the Board of Dentists proposes 
to amend ARM 40-3.34(10)-S3470 Set and Approve Requirements and 
Standards. 

2. This notice results in part from the Board's receipt 
of a petition from Robert w. Bowman, D.D.S. et al asking the 
Board to make certain amendments to its rules. As required by 
law, the Board's order responding to that petition announced 
that the Board would propose certain changes as petitioned for, 
and this notice initiates that proceeding. In addition thereto 
the Board, in the interest of updating the rules, upon its 
motion proposes certain other changes herein which were not 
specifically petitioned for. 

3. The amendment as proposed will make the following 
changes to the existing rule; (where applicable, new matter 
underlined and deleted matter interlined) 

A. ~he Board will delete the existing catch phrase for 
the rule as it is totally lacking in descriptive quality, and 
in lieu thereof will substitute, "ALLOWABLE FUNCTIONS FOR 
DF:NTAL AUXILIARIES". 

B. The Board will amend existing subsection (1) in its 
entirety and substitute the following language: 

"(1) Section 66-921 R.C.M. 1947 requires and 
authorizes the Board of Dentists to define by rule 
what shall constitute allowable functions in the 
practice of dental hygiene. 

Likewise Section 66-923.1 so authorizes the Board 
regarding allowable functions in the practice of the 
dental assistant. The following subsections delineate 
those functions which the Board will permit for the 
hygienist and for the assistant. 

\~here section 66-921 and section 66-923.1 require 
that the hygienist and the assistant may perform their 
allowable functions only under the direct personal 
supervision of the licensed dentist, the Board inter
prets such supervision to mean that the dentist super
visor must be physically present and engaged in his 
active practice in the office spaces where and when the 
auxiliaries are performing these duties. This inter
pretation of supervision shall not apply where a 
hygienist is performing allowable functions in a 
recognized hospital, institution, or nursing home 

MAR NOTICE NO. 40-3-34-7 
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with medical or para-medical personnel available on 
premises, if such functions have been evaluated and 
prescribed by a licensed dentist. All prescriptions 
will become a permanent part of the patient's record," 
The reason for this proposed change is to clarify the 

purpose of the rule and to clarify the board's intent in de
fining supervision. The Board feels that the immediate avail
ibili ty of medical assistance is the reason for requiring the 
physical presence of the dentist. This need appears to be 
satisfied in an institution setting where such medical assist
ance is always available. 

C. Subsections (2) through (6) are proposed to be amended 
in their entirety and replaced with the following provisions: 

"(2) Allowable functions for the dental hygienist 
shall include all reversible dental procedures in which 
the hygienist was instructed and qualified to perform 
in an accredited school of dental hygiene, except plac
ing and carving restorations. 

The hygienist will not be allowed to perform any 
non-reversible dental procedures except: 

(a) making radiograph exposures, 
(b) root planing and soft tissue curretage. 
(3) Allowable functions permitted for dental 

assistants without expanded duty training shall be 
as follows: 

(a) taking impressions for study casts, 
(b) removing sutures and dressings, 
(c) applying topical anesthetic agents, 
(d) providing oral health instructions, 
(e) applying topical floride agents, 
(f) removing excess cement from coronal surfaces 

of teeth. 
(4) Allowable expanded duty functions for assistants, 

after 6 months clinical experience as a dental assistant 
and after becoming qualified by successfully completing 
an educational course approved by the Montana Dental 
Association and the Board of Dentists are as follows: 

(a) making radiograph exposures, 
(b) placing and removing rubber dams, 
(c) placing and removing matrices, 
(d) collecting patient data. 

The following functions will not be allowed to the 
dental assistant: 

(5) (a) administering local anesthetic agents, 
(b) placing and removing temporary restorations, 
(c) placing and carving and finishing restorations. 

The principal reasons for the changes proposed under C. 
above are to restructure the method of describing allowable 
functions. The Board feels that describing functions for the 
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hygienist in terms of reversible and non-reversible services, 
with exceptions1 more properly circumscribes the scope of pre
missible functions. The Board, however, considers that allowable 
functions for assistants may be delineated and thus does not 
propose change of the method of description. The Board further 
has proposed deleting the polishing of coronal surfaces of teeth 
as a currently permitted function for assistants for the reason 
that they are not convinced that the assistants are qualified 
and competent to do so and have further found that such permitt
ed functionhas lead to serious abuse wherein such function has 
been extended into general prophylaxis. The Board feels that 
this deletion will eliminate any opportunity for abuse. 

D. Existing subsections (7), (8), and (9) are not proposed! 
for change. Subsection (10) is proposed to be amended as ' 
follows: 

"(10) 'P!ole-Re~:istered-Bentai-Hy'l'iertist-£11net:ien.,. 
Prophylaxis, w!ol:ie!ol-is defined as the removal of 
accumulated matter deposits, accretions or stains 
from the natural and restored surfaces of exposed 
teeth which may include root planing and soft tissue 
curretage if ordered by the dentist. :is-not-an-ex
panded-dl1ty-£11rtet:ion-as-eonta:ined-:in-these-rl1ies-and 
may-be-per£ormed-only-by-Re'fistered-Bental-Hy~:ien:ists 
l1nde~-the-d:i~eet-pe~sonai-sl1pe~~:is:ion-o£-a-dentist 
hoid:in~-a-el1~~ent-Montarta-lieertse7" 
The proposed change leaves the definition of prophylaxis 

but eliminates the statement that it is not an expanded duty 
function. This is eliminated as unnecessary language in that 
the allowable functions as above proposed already indicates that 
an assistant cannot perform prophylaxis. The definition is left 
in to make it clear what prophylaxis includes. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Dentists, Lalonde Building, Helena, Montana. Written 
comments in order to be considered must be received no later 
than February 22, 1978. 

5. If any person directly affected wishes to express his 
views and arguments orally or in writing at a public hearing, 
he must make written request for a public hearing and submit 
this request along with any written comments he has to the 
Board of Dentists, Lalonde Building, Helena, Montana, on or 
before February 22, 1978. 

6. If the Board of Dentists receives requests for a public 
hearing on the proposed amendment from twenty-five or more 
persons directly affected, a public hearing will be held at a 
later date. Notification of such will be made by publication 
in the Montana Administrative Register. 

7. The authority of the Board of Dentists to make the 
proposed amendment is based on Sections 66-921 and 66-923.1 
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R.C.M. 1947. 
DATED THIS }/,-d_ DAY OF~,.~ 1978. 

BOARD OF DENTISTS 
JOHN K, MADSEN, D.D.S., 
PRESIDENT 

BY:~1W~~~~~~~~-
Ed ney, 
Department al 
and Occupational Licensing 

Certified to the Secretary of State I - II. , 1978 . 
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STATE OF ~IONTANA 
DEPARTHENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF HORSt' RACING 

IN THE ~TTER of the Proposed 
Adoption of a new rule relating 
to Public Participation in Board) 
decision making functions. ) 

NOTICE OF PROPOSED ADOPTION 
of a new rule relating to 
Public Participation in 
Board decision making func
tions. 

NO HEARING CONTf.MPLATED. 

TO: ALL INTERESTED PERSONS 

1. On February 24, 1978, the Board of Horse Racing proposes 
to adopt a new rule relating to public participation in Board 
decision making functions. 

2. The rule, as proposed, will incorporate as rules of 
the Board the rules of the Department of Professional and 
Occupational Licensing regarding public participation in 
department decision making, which have been duly adopted and 
are published in Title 40, Chapter two (2), Sub-Chapter 14, 
of the Montana Administrative Code. 

The reason for the adoption is that such action is man
dated by Section 82-4228, R.C.M. 1947. That section requires 
all agencies to adopt rules which specify the means by which 
the public may participate in decision making functions. 
Rather than adopt its own set of rules and for the sake of 
expediency the BoGrd has reviewed and approved the department 
rules and by this Notice seeks to incorporate them as their 
own. 

3. Interested parties may submit t~eir data, views or 
arguments concerning the proposed amendment in writing to 
the Board of Horse Racing, LaLonde Building, Helena, Montana. 
Written comments in order to be considered must be received 
no later than February 22, 1978. 

4. If any person directly affected wishes to express 
his views and argumen·ts orally or in writing at a public hear
ing he must make written request for a public hearing and 
submit this request along with any written comments he has 
to the Board of Horse Racing, LaLonde Building, Helena, ~ontana, 
on or before February 22, 1978. 

5. If the Board of Horse Racing receives requests for 
a public hearing on the proposed adoption of a new rule from 
more than twenty- five (25) persons directly affected, a public 
hearing will be held ctL a later date. Notification of such 
will be made by publication in the Administrative Register. 

6. The authority of the Board of llorse Racing to make the 
proposed adoption of a new rule is based on Section 82-4223, 
R.C .M. 1947. 
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DATED THIS ~ day of "~&·•j , 1978. 

BOARD OF HORSE RACING 
RICHARD FORESTER 
CHAIRMAN 

r::-, 
BY: ~~:Eg*~~[; rc ' ~~- ~ < xl 

DEPARTMENT OF PROFESSIONAL 
.AND OCCUPATIONAL LICENSING 

Certified to the Secretary of State --~-~~-~-------' 1978. 
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STATE OF MONTANA 
DEPARTHENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF MEDICAL EXAMINERS 

IN THE MATTER of the Proposed 
Adoption of a new rule relating 
to Public Participation in Board) 
decision making functions. ) 

I 

NOTICE OF PROPOSED ADOPTION! 
of a new rule relating to 
Public Participation in 
Board ctecision making func-i 
tions. 

HO HEARING CONTEMPLATED. 

TO: ALL INTERESTED PERSONS 

l. On February 24, 1978, the Board of Bedical Examiners 
proposes to adopt a new rule relating to public participation 
in Board decision making functions. 

2. The rule, as proposed, will incorporate as rules of 
the Board the rules of the Department of Professional and 
Occupational Licensing regarding public participation in 
cepartment decision making, which have been duly adopted and 
are published in Title 40, Chapter two (2), Sub-Chapter 14, 
of the Montana Administrative Code. 

The reason for the adoption is that such action is man
dated by Section 82-4228, R.C.M. 1947. That section requires 
all agencies to adopt rules which specify the means by which 
the public may participate in decision making functions. 
Rather than adopt its own set of rules and for the sake of 
expediency the Board has reviewed and approved the department 
rules and by this Notice seeks to incorporate them as their 
own. 

3. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
the Board of Medical Examiners, LaLonde Building, Helena, 
Montana. \·lri t ten Comments in order to be considered must be 
received no later than February 22, 1978. 

4. If any person directly affected wishes to express 
his views and arguments orally or in writing at a public hear
ing he must Make written request for a public hearing and 
submit this request along with any written comments he has 
to the Board of Medical Examiners, LaLonde Building, Helena, 
Hontana, on or before February 22, 1978. 

5. If the Board of Medical Examiners receives requests 
for a public hearing on the proposed adoption of a new rule 
from more than twenty-five(25) persons directly affected, a 
public hearing will be held at a later date. Notification 
of such will be made by publication in the Administrative 
Register. 

6. The authority of the Board of ~edical Examiners to 
make the proposed adoption of a new rule is based on Section 
82-4228, R.C.M. 1947. 

1-l/25/78 .&E~ HAR NOTICE NO. 40-3-54-13 
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DATED THIS ,(~(day of ~~~~~~~.--· 1978. 
I 

BOARD OF ~EDICAI- EXAMINERS 
LLOYD GARRELS 
CHAIFI1AN 

BY: __ ~·~~~~~~'~'~_.~~~-------
ED - CARNEY 
DIRECTOR \ 
DEPARTMENT OF PROFESSIONAL 
AND OCCUPATIONAL LICENSING 

Certified to the Secretary of State 
'
I · / l 1978 

--~--------' . 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF NURSING 

IN THE MATTER of the Proposed) 
Adoption of a Rule Implement-) 
ing Section 66-1228 R.C,M., ) 
1947. ) 

NOTICE OF PROPOSED 
Adoption. 

No Hearing Contemplated. 

TO: ALL INTERESTED PERSONS 

1. On February 24, 1978 the Board of Nursing proposes 
to adopt a rule implementing Section 66-1228 R.C.M. 1947. 

2. The rule as proposed will read as follows: 
"Under Section 66-1228 R.C.M. 1947, where a 

applicant for licensure without examination seeks 
permission to be employed by a health care agency 
pending licensure, subsection (3) thereunder re
quires a statement of intention to practice con
sisting of an affidavit containing information 
prescribed by the board. That section further 
requires an affidavit from the intended employer. 

The affidavit of the registered nurse shall 
contain a statement that the registered nurse is 
currently lawfully entitled to practice nursing in 
a named state and record the number of the license 
held in said state. 

The affidavit of the health care agency in 
which the nurse is seeking employment shall have 
a statement to the effect that the official of 
the health care agency has verified the licensure, 
current registration and current entitlement of 
such nurse to practice nursing in the mentioned 
state of the United States or province of Canada. 

The same affidavit requirements are applicable 
to the application for a licensed practical nurse." 
The reason for this proposed rule is to require verifi

cation from the applicant of licensure Ln another state, 
whLch is a requirement imposed by Section 66-1228 (2) R.C.M. 
1947. 

3. Interested parties may submit their data, views or 
arguments concerning the proposed adoption in writing to the 
Board of Nursing, Lalonde Building, Hel.,na, Montana. Written 
comments in order to be considered must be received no later 
than February 22, 1978. 

4. If any person directly affected wishes to express his 
views and arguments orally or in writing at a public hearing, 
he must make written request for a public hearing and submit 
this request along with any written comments he has to the 
Board of Nursing, Lalonde Building, Helena, Montana, on or 
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before February 22, 1978. 
i 5. If the Board of Nursing receives requests for a 

ijublic hearing from twenty-five or more persons directly 
~ffected, a public hearing will be held at a later date. 
Notification of such will be made by publication in the 
Montana Administrative Register. 

6. The authority of the Board of Nursing to make the 
proposed adoption is based on Section 6~1:25 R.C.M. 1947. 

DATED THIS / b ::cJ. DAY OF if -e .,.,. 4 , 1978 • 

BOARD OF NURSING 
JANIE CROMWELL 
PRESIDENT 

BY:~~~~~~~.-~~--
Ed Carne , 
Department al 
and Occupational Licensing 

Certified to the Secretary of State ______ l __ -__ 1_~~----' 1978. 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF PHARMACISTS 

IN THE MATTER of the Proposed 
Amendment of ARM 40-3.78(6)
S78020 Set and Approve Re
quirements and Standards -
Labeling and ARM 40-3.78(6)
S78030 Statutory Rules and 
Regulations- Dangerous Drugs.) 

NOTICE OF PROPOSED Amendment 
of ARM 40-3.78(6)-S78020 Set 
and Approve Requirements -
Labeling and ARM 40-3.78(6)
S78030 Statutory Rules and 
Regulations - Dangerous Drugs. 

No Hearing Contemplated. 

TO: ALL INTERESTED PERSONS 

l. On February 24, 1978, the Board of Pharmacists proposes 
to amend ARM 40-3.78(6)-S78020 Set and Approve Requirements and 
Standards- Labeling and AID! 40-3.78(6)-S78030 Statutory Rules 
and Regulations - Dangerous Drugs. 

2. The amendment of ARM 40-3.78(6)-S78020 Set and Approve 
Requirements and Standards - Labeling as proposed will read 
as follows: (new matter underlined, deleted matter interlined) 

"{l) On prescription drugs, the label shall 
contain the name and strength of the drug, unless 
the prescriber otherwise specifies. 

(2) fn the ~ntere~t of ~~bi~e he~ith-~nd 
~~fety-The presciption label must be securely 
attache~ to the container in which the prescrip
tion is dispensed.'' 
The reason for the proposed new language is to re-estab

lish the labeling requirement which was inadvertently eliminated 
when the Legislature in the 1977 session amended Section 66-1523 
R.C.M. 1947 regarding substitution. 

3. The amendment of ARM 40-3.78(6)-S78030 Statutory Rules 
and Regulations - Dangerous Drugs as proposed will add the 
following drugs to the existing schedules of controlled sub
stances. 

Schedule IV - Prazepam and Dextropropoxyphene 
Schedule V - Loperamide 

The reason for the proposed additions is that such drugs 
have been controlled by the Federal Government since the last 
changes made to the board rules and pursuant to its instructions 
in Section 54-302 R.C.M. 1947, the Board likewise is controlling 
them by publication of this notice. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Pharmacists, Lalonde Building, Helena, Montana. 
l'lritten comments in order to be considered must be received no 
later than February 22, 1978. 

5. If any person directly affected wishes to express his 
views and arguments orally or in writing at a public hearing, 
he must make written request for a public hearing and submit 
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:this request along with any written comments he has to the 
Board of Pharmacists, Lalonde Building, Helena, Montana, on 

l

or before February 22, 1978, 
6. If the Board of Pharmacists receives requests for a 

'public hearing from twenty-five or more persons directly 
affected, a public hearing will be held at a later date. 
Notification of such will be made by publication in the Montana 
Administrative Register, 

7. The authority of the Board of Pharmacists to make 
the proposed amendments is based o ection 66-1504 R.C.M. 1947. 

DATED THIS JL.g DAY OF , 1978. 

BY: 

BOARD OF PHA~ ISTS 
TERRY J. DONAHUE 
PRESIDENT 

Certified to the Secretary of State I- /,6 , 1978. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of Rule 42-2.12(6)-SlSOO 
realting to combined popula
ulations of municipalities. 

NOTICE OF PROPOSED REPEAL OF 
RULE 42-2.12(6)-SlSOO RELAT
ING TO THE REGULATION CON
CERNING COMBINED POPULATIONS 
OF MUNICIPALITIES. 

TO: All Interested Persons: 
l. On February 24, 1978, at 9:00a.m., a public hearing 

will be held in the Fourth Floor Conference Room of the 
Mitchell Building, Helena, Montana, to consider the repeal of 
the rule relating to the Combined Populations of Municipalities. 

2. The rule to be repealed is on page 528 and 529 of the 
Administrative Rules of Montana. 

3. The department is repealing this rule because the 
Administrative Code Committee by letter dated October 17, 1977, 
has recommended that the rule not be adopted for the reason 
that the transfer provisions do not accord with the restric
tlons on transfers found in Section 4-4-206(4) (a). The remain
der of the rule omits pertinent portions of Sections 4-4-201(1) 
(b) and 4-4-202(2) and either should be redrafted to include 
those portions and to delineate statutory language or not be 
adopted. See 82-4204(5). In addition, it has been recommend-· 
ed that the new subsection added on November 26, 1977, be 
deleted as not being in conformance with the statutory 
language found in Section 4-4-202, R.C.M. 1947. 

~4t--fH-eke-e~eHt-a"-a9~~e~at±en-ef-tke-~e~~±atieng-e£ 
adjaeent-eitieg-~e~~±t~-±H-fewe~-±ieen~eg-fe~-tke-enti~e-~e~-~ 
~±ated-a~ea-tkon-wett±d-ke-a~ai±ah±e~i£-the-Mttnieipa±itie~-we~e 

t~eated-gepa~ate±y,-the-depa~tment-gha±±-eengider-tke 

m~niei~a±itieg-ae-se~arate-fer-the-~~r~eee-ef-determinin~-the 

~~eta-fe~-eaeh-m~nieipa±ity~--A~~re~atien7-ae-deee~tbed-in-the 
~r~eediH~-~~bgeet±en~,-~ha~±-eee~~-en±y-wke~-~ke-~~eta-£e~ 

the-eeMkined-a~ea-is-±a~~e~-thaH-the-~~eta-£e~-edeh 

mHn±eipa±ity-withi"-the-e"ti~e-pepH±atea-a~ea~ 
4. Interested persons may submit written statements of 

their data, views, or arguments concerning the proposed 
amendment to R. Bruce McGinnis, Deputy Chief Tax Counsel, 
Department of Revenue, Mitchell Building, Helena, Montana 
59601, no later than February 16, 1978. 

5. Mr. Laury Lewis has been designated to preside over 

1-1/25/78 """!ii.:\'"· •• MAR Notice No. 42-2-107 
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and conduct the hearing. 
6. The authority of the department to make the proposed 

rule is based on Section 4-1-303, R.C.M. 1947. 

MAR Notice No. 42-2-107 ~·· 1-1/25/78 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF TilE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46-2.10(14)-Sll350 pertain
ing to securing support from ab
sent fathers in behalf of children.) 

) 
) 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AJI1ENDIIENT 

OF RULE ON PROCEDURE FOR 
SECURING SUPPORT FROM 

ABSENT FATHERS IN BEHALF 
OF CHILDREN. 

TO: All Interested Persons 

1. On February 16, 1978, at 10:00 a.m. a public hearinq 
will be held in the Auditorium of the Slate Department of Social 
and Rehabilitation Services, 111 Sanders Street, Helena, 
Montana, to consider the amendment of rule MAR 46-2.10(ld)
Sll350. 

2. The proposed amendment to rule 46-2.10(14)-Sll3'iO(l) 
(c) found in the Administrative Rules of l'ontana would allow 
for waiver of cooperation in establishing paternity and obtain
ing child support upon showing of good cause. 

3. The rule as proposed to be amended provides as 
follows: 

(c) Applicants and recipients must cooperate in 
establishing paternity and obtaining child support. This 
requirement may be waived upon a showing of good cause-fOr 
fa1lure or refusal to cooperate. 
- (i) Good cause exists in the following circumstances: 

(a) Cooperat1on would not.be in the best 1ntcrest of 
the ch1ld because of the likelihood of the cooperation ·· 
result1ng in substant1al danger, physical harm, undue 
harassment or severe mental anguish to the child or care
taker relative. 

(b) The child was conceived as a result of forcible 
rape or an 1ncestuous relationship. 

(c) The ap~l1cant or recipient is planning to relin
quish or has rel1nquished the child to a public or 
licensed soc1al agency for the purpose of adoption. 

(d) Legal proceedings for the adoption of the child 
are pending before a court of competent jurisdiction. 

(e) The applicant or recipient's legal rights to the 
child have been terminated by a court of competent 
jurisdiction. 

(f) co~eration would be detrimental to the best 
interests of the chlld for an~ other reason. 

(ii) An applicant or rec1pient who claims to have 
good cause for refusing to cooperate will be required to 
(1) prov1de support1ng evidence or (2) provide sufficient 
information to permit an investigation to determine the 

1-1/25/78 ~···· MAR Notice No. 46-2-138 
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SOCIAL AND 
REHABILITATION SERVICES 

one or more of the circumstances specified 

of 

4. The rationale for the proposed amendment is to bring 
the cooperation rule into conformity with the Social Security 
Act; in particular 42 u.s.c. Section 602(a) (26). On August 10, 
1977, the Montana Board of Social and Rehabilitation Appeals 
decided that the cooperation requirement could not be enforced 
until rules permitting noncooperation upon good cause had been 
promulgated. It is the intent of these rules to provide stan
dards for noncooperation in situations where cooperation would 
interfere with the best interests of the child. 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. 
written data, views or arguments may be submitted to Walter 
Perry, P.O. Box 4210, Helena, Montana, 59601, any time before 
February 22, 1978. 

6. Walter Perry, P.O. Box 4210, Helena, Montana, 59601, 
has been designated to preside over and conduct the hearing. 

7. The authority of the agency to make the proposed 
amendment is based on section 71-503 R.C.M. 1947. The 
implementing authority is based upon section 71-503, R.C.M. 
1947 and 42 u.s.c., Section 602 (a) (26). 

Certified to the Secretary of State January 16 , 1978. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
BUILDING CODES DIVISION 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rule ARM 2-2.11(1)-Sll040 
concerning the incorporation 
by reference of the Model Code 
for Energy Conservation in New 
Building Construction 

NOTICE OF THE ADOPTION OF 
THE STATE ENERGY CODE, Sub
stantive Rule ARM 2-2.ll(l)
Sll040 

TO: All Interested Persons: 

1. On October 24, 1977, the Department of Administration 
published notice of proposed adoption of new rules concerning 
the adoption by reference of the Model Code for Energy Conser
vation in New Building Construction. This national code re
sulted from an agreement between the National Conference of 
States on Building Codes and Standards, Inc. and the U.S. 
Energy Research and Development Administration. The ERDA 
funding regulations provided that NCSBCS contract with the 
three model code groups, Building Officials and Code Admini
strators International, Inc., International Conference of Build
ing Officials, and Southern Building Code Congress International 
Inc., to work in a joint effort and incorporate ongoing energy 
conservation code development efforts into this Model Code. 
Notice of the proposed code adoption was published on pages 
608-609, of the Montana Administrative Register, issue number 
10. 

2. A formal hearing was held on December 5, 1977, and 
following receipt of comments by various interested persons, 
the Department has adopted the proposed Model Code with the 
following change: 

Section 103.0 Plans and Specifications. With each 
application for a building permit, and when required by the 
Building Official, plans and specifications shall be submitted. 
The Building Official may require plans and specifications be 
prepared by an engineer or architect licensed to practice by 
the State, except for owner-occupied, single-family dwelling 
houses. All designs submitted under the provisions of Section 
4 shall be prepared by an engineer or architect licensed to 
practice by the State. 

3. This code is being adopted by the Department of Admin
istration in order to comply with the legislative mandate of 
Chapter 173, Montana Session Laws, 1977, requiring the adoption 
of a nationally recognized energy conservation code for the 
State of Montana. 

4. Numerous objections were received from persons atten
ding the hearing, including staff from the Administrative Code 
Committee, that individual homeowners should not be required to 
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submit plans and specifications prepared by licensed architects 
or engineers when performing construction on their own dwell
ings. In order to satisfy these objections, the amendment to 
Section 103.0 as stated above will be adopted by the Depart
ment with the exception of plans and specifications submitted 
under Section 4 of the Model Code which must be prepared by a 
licensed architect or engineer. Section 4 design criteria are 
so innovative and technically complex that only professional 
architects and engineers possess the expertise to prepare plans 
and specifications submitted under this section. 

Representatives of CON'EER Engineering, Inc. and Drake, 
Gustafson and 1\ssociates, filed written comments containing the 
following objections: 

(a) Stated that plans and specifica~iuns review under 
Section 103 created ~ double standard review whereby design 
professionals would be subject to greater scrutiny than home
owners or contractors. This ''double st.andard'' objectlon is 
irrelevant because nowhere in the code arc professional design
ers to receive more severe review thun contractors. This ob
jective is of an administrative nature and should be voiced to 
the building official during the plan review process. 

(b) Suggested standard forms be provided for calcula
tions required under Section 103.1. Forms for mathematical 
calculations are not intended to be part of the code at this 
time. Ilowever·, forms may be devised by the Building Codes 
Division for future use depending on the quality of plan sub
missions duriny the initial enforcement period. 

(c) Suggested adding the definition of Enurqy Utiliza
L,nn Index to Section 2 of the code. This suqqestion is over
~ulcd because the code does not utilize the Eneryy Utilization 
I11dex COrlccpl, e.g., BTU's/sg. ft./year. 

(d) Objc~t~d to the outdoor temperature design standards 
of Section 302.0 t.o ~~selected from tt~e columns of 97li% VQlues 
Cur- winler ~;eason ,_ ,:\.•-:->n front the tables in Standard R.S-1. 
Specifically, this wott.L·l ;~c~te under heated buildings leading 
Lo complaints from occupants to lhc architects, enqinccrs, and 
contractors. Also, suqgestcd dn exemption for hospitals, 
nursinq homes dnd other institutions hc~using infirm rJatients. 
This objection is deemed w>thout merit because tho 9~~% winter 
Vdlues used in the code applies only tc tho building envelope 
dnd not. to the size or capacity of the mechanical equipment. 
Therefore, ctdequute equipment CQn be specified to keep all 
buildings 1 including hospitals and nursinq t1omes, sufficiently 
warm. fn addition, Section 302.0 allows adjustments to be made 
by the Luildinq official to reflect local climates or weather 
uxpericncG. 

(c) Objected to the cost of the hot waler conservation 
rcc1uirements for lavatories in rcsLrooms of public facilities 
provided in Section 503.2.4 of the code, which limits the 
amount and temperature of hot water available from outlets. 
This objection is overruLed because it is the belief of the 
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Building Code Division that adequate mechanical devices are 
available or will become available in the near future at a 
reasonable cost. Also, any additional cost of conservation 
equipment will be more than compensated in the long run by re
duced energy consumption. 

(f) Objected to the service voltage computation require
ments of Section 504.1.2 which obligates the builder to choose 
service voltage producing the least energy loss. The objection 
was based on a hypothetical example wherein the same voltage 
equipment producing the least energy loss was more costly to 
purchase and install than a less expensive service voltage 
equipment producing greater energy loss. The objection is 
without merit because it is purely hypothetical and no factual 

i foundation proves that such a result is likely to occur. More
over, the code does not address cost as an end result, but 
rather the conservation of diminishing natural resources. 
Higher production costs, if any, should also be adequately 
amortized over the life of the structure by reduced energy 
consumption. 

(g) Objected to the calculations required by Section 
504.2.0 concerning task lighting, general lighting, and non
critical lighting because buildings with moveable portions and 
unknown task locations change from time to time thus creating 
conflict with existing lighting calculations. This objection 
is without merit because designers will simply have to be more 
precise with interior design and utilize portable, rather than 
fixed, task lighting equipment. 

(h) Objected to the Sheet Metal and Air Conditioning 
Contractors National Association, Inc. standards adopted by 
Section 7 of the code on th~ grounds that the standards are 
outdated and have been replaced by newer issues. This objec
tion ls nvcrruled because it is in the best interests of the 
State and the construction industry to be consistent with other 
geographical areas of the United States using the code as a 
model. If the code tidopts the revised SMACCNA Standards, then 
Montana will also adopt them for use in the code. 

The following adverse comments were received from repre
sentatives of the Montana Energy and MHD Research and Develop
ment Institute, Inc.: 

(a) Objected to the code because it failed to address 
heat loss calculations for below grade structures such as base
ments. Specifically, that temperature differential between 
outside design temperatures and basement temperatures, would be 
erroneously calculated. This objection is overruled because 
the code calculations are not heat loss calculations. The code 
does not attempt to determine actual heat loss per construction 
project, but rather sets a standard to be met by all new build
ing construction. 

(b) Objected that the total heat loss (Q) calculations 
under the code have been incorrectly interpreted by the Model 
Code workshop to mean: 
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Q = v·A total code ~ v·A total calculated 

whereas it should be Q~ vA(To-Tj) Total Code > vA{Ta-Ti) Total calculated 

This objection is irrelevant to the code because cede calcula
tions are not actual heat loss calculations (see (a) above). 
Also, the code requires only that the combined thermal trans
mittance value (Uo) not exceed listed values. 

(c) Objected that the code does not specify average per
cent of framing. SuggestGd that guidelines be provided as to 
whether the header is considered a floor or wall framing in the 
code as the code only sets the U value for the walls. This 
objection is without merit because it is the designer's respon
sibility to achieve the code value with any combination of wall, 
floor, or header design. 

(d) Suggested ~hat a provision ~e incorporated in the 
code for revision as more experimental information becomes 
available. ~rhis is unnecessary becaus~ the amendment provi
sions of the Montana Administrative Procedure Act allows re
vision as new information and concepts become available. 

(e) Objected that the code failed to incorporate effec
tive U values, i.e., resistance to heat transmission for adobe. 
masonry or log houses. This objection is meaningless at this 
time because no effective standards for: such const1 ,JCllon 
techniques have been established. Montana will probably adopt 
such standards in the future if and wh·~n t-hey become available~ 

(f) Objected thQt the code is ·~xtremcly minimum and not 
necessarily economicu.lly nor energeticJ.lly oplimuw." Suqqested 
an introduction similar to the New Mexico Energy Conservation 
Code incocporatinq energy conservation suggestions. This ob
jection is overruled becQuse the Montana legislature mandated 
a code setting minimum .standcu~ds for enerqy- conservation not a 
suggestion box approach. However, any suggestions can be 
addressed to the Building Codes Divisi~n. 

(g) Objectee to Section l0l.2(b) of lhe code stating thdt 
a provision should be added excluding line shacks and animal 
shelters. The objection is overruled because buildings using 
less than one (1) watt per square foot are exempt. T~is would 
includ(= most line shacks and animal shelters. 

1hl Objected to the approvals required under Sect1on 
105.0 because they might ''rcali~tically be too reslriclive.'1 

This objection is without merit because code ~pprovals as re
quired aro no more or less restrictive than tt1c other portions 
of the Uniform Building Code which has been in effect in 
Montana for many years. 

(i) Objected to the allowance of credit for energy from 
traditional fireplaces because such fireplaces usually lose 
energy rather than retain energy. This objection is without 
merit because fireplace efficiencies cover such a broad range 
that they cannot be categorized and excluded. Moreover, such 
varying factors as types of wood and moisture content mater-
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ially affect fireplace performance. 
(j) Suggested that the term "Fenestration" be defined 

under the Shading Coefficient Definition. This is unnecessary 
because the term "Fenestration'' is not used as a technical word 
of art in the code but is to be given only its plain, ordinary 
meaning. 

(k) Suggested that latitude be added to the table for 
cooling calculations under Section 302.0(a). This objection is 
without merit because latitude was added to the code by the 
model code group in the latest revision which is being adopted 
by Montana. 

(l) Objected to the editorial arrangement of the code 
and suggested that Section 4, Building Design by Systems Analy
sis and Design of Buildings Utilizing Non-Depletable Energy 
Sources, follow Section 5, Building Design by Component Perfor
mance Approach. This objection is overruled because editorial 
arrangement is irrelevant to the operation and enforcement of 
the code. 

(m) Objected that the trade-off analysis under Section 
502.2(a) should include a reasonable temperature for heat 
transfer through floors and not the outside air temperature. 
This objection is without merit for the same reasons stated 
in (a) above. 

(n) Objected to the "exemption" contained in Section 
502.3, Exception 2-Roofs, and suggested it be eliminated. The 
Department is unable to respond because Section 502.3 of the 
code contains no exemptions. All Section 502.3(b) (2) requires 
is that any building mechanically cooled must have a combined 
thermal transmittance value for the roof/ceiling not exceeding 
that specified in Table S-2. 

(o) Suggested that steady state U value from New Mexico 
Energy Conservation Code be added to Section 601.1. Overruled 
for the same reasons as stated in (e) above. 

(p) Suggested that the glass percent table be expanded 
to include 0-10%. This modification is being considered by 
the model code drafters, and, if adopted, will be amended into 
the Montana code. 

(q) Objected that wall assemblies for framing should not 
include R values for the full thickness of wood beam depth if 
the insulation is not of the same thickness. The objection is 
overruled because the code follows the American Society of 
Heating, Refrigerating, and Air-Conditioning Engineers, Inc., 
procedures which are admittedly a simplification of actual con
ditions. However, the results which are easily calculated are 
a good approximation of the real U value. In addition, an ex
act analysis is beyond the capability of all but a few people, 
and the code must be utilized by many non-energy oriented 
designers and contractors. 

The following comments were received by the hearing exam
iner from a representative of American Building Company: 

(a) Objected to the exemption for buildings under 5000 
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sq. ft. contained in Section 402.2 and stated that the exemp
tion should be increased to 10,000 sq. ft. up to three stories. 
No reasons for the increase were stated. This objection is 
overruled because the cutoff point should be left to the exper
tise of those developing the code, thus keeping Montana in 
phase with the rest of the nation. 

(b) Objected to the requirement that all designs sub
mitted under Section 4 must be prepared by a licensed architect 
or engineer. This objection is overruled because Section 4 
designs are so technically complex that only professional ar
chitects and engineers possess the requisite expertise for 
plans submitted under this section. 

(c) Objected that the construction industry was general
ly unprepared for the code at this time, and suggested passing 
only those portions of the code that are completely clear and 
tested. While this objection may be an accurate statement, it 
is overruled on the grounds that the building industry will 
have Lo make an extra effort to comply and adjust to the code 
as quickly as possible. Since the entire code is untested with 
respect to actual performance as a building code rather than a 
model, it is impossible to select portions of the code that 
have been tesled elsewhere. Also, Montana is one of the first 
states to adopt the Model Code as an energy conservation code 
and therefore, much of the initial testing process will be 
accomplished here. 

Representatives of the Montana Encrqy Office made the 
following con®ents at the public hearing held December 5, 1977: 

(a) Objected to the code on the grounds that it will 
hamper the use of passive solar design which could be prevented 
by including a section on effective U valuesa Effective U 
values are highly technical and theoretical at this time with 
little firm analytical data in existence supporting their use. 
The use of effective U values is presently being studied by 
the Model Code group for incorporation into the code. Montana 
will probably adopt effective U values ns they become incorpora
ted into the code. In addition, the comment that the code 
hampers solar use is unfounded because the code only addresses 
the building envelope and not heating system design which in
cludes solar heating systems. 

(b) Objected that Section 4 of the code too narrowly re
stricts the definition of passive design and fails to consider 
low technology approaches such as wall color, window orienta
tion, etc. Also objected that documentation required would be 
excessive for small contractors and private home builders. 
These objections are overruled because it is the intent of 
Section 4 of the code to utilize extremely high technology for 
innovative design ideas. It is not expected that many private 
homebuilders will submit plans under this section. Passive de
sign for small contractors and homeowners is contemplated in 
Section 6 of the Code--Building Design by Acceptable Practice-
which also contains easy-to-read assembly diagrams (Table 6-lA) 
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for use by the small contractor or private builder. In addi
tion, documentation required under Section 4 is intended to be 
restrictive because of the innovative designs contemplated 
which may affect public health. For example, heating designs 
by means of sewage recovery must be stringently inspected 
during plan review and construction to avoid health hazards 
from poisonous gases. The code attempts to meet both low and 
high technology demands for all segments of the construction 
industry. 

(c) Objected that Section 5 of the code reflected a 
concern with peak energy use rather than average energy use. 
Specifically objected that this would encourage use of "exces
sive insulation" while unduly restricting the amount of glass 
permitted. These objections are without merit because no stan
dard exists by which to determine when insulation becomes ex
cessive. Second, Montana's climate generally requires energy 
cutbacks during peak periods of use and thus, it is clearly 
intended by Section 5 to reduce peak periods of use rather than 
average energy use. Furthermore, any conservation measure 
designed to reduce peak energy use will logically reduce aver
age use as well. 

C7rYJ>J <£~ 
@ck C. Crosser 

D1.rector 
Department of Administration 

Certified to the Secretary of State January 12_• 1978. 
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DEPARTMEN'r OF FISH liND GAME 

Nnendrnent of Hule 12-2,l8(1)-Sl810 REGULIITIOdS FOR CONSTRUCTION 
AND 111\INTEl<ANCE OF FISH LADDERS 

1. The Department of F1sh and Game published Notice 
llo. 12-2-49 of a oroposed amendment to ARH 12-2.1R(l)-SJ810 
regarding constru~tion and maintenan~e of fish ladders on 
November 25, 1977, at page 846, Montana Administrative 
:<oqister; 1977 issue Number 11. 

2. The Department has amended this rule to delete hearing 
procedures which were adopted prior to enactment of the 
Montana Administrative Procedures Act and the Attorney General's 
t1odel Procedural Rules. Amendment o<" this rule will promote 
d uniform hearing procedure within the Department. 

3. No testimony or public comments were received. 
4. The Department has adopted the foregoing ilmendment 

as proposed with no change in the text as it anpears in the 
published notice. 

Nnendment of Rule 12-2,6 ( l) -S630 ROADSIDE ZOO REGULI\TIO;~s 

l. The Department of Fish and Game publ1shed Not1cc No. 
12-2-48 of a proposed amendment to l\R~1 12-2.6(1)-5630 regardinq 
roadside zoos on November 25, 1977, at page 844, r1ontana 
Administrative Regi.stcr; 1977 issue Number 11. 

2. The Department has amended this rule to clarify 
contradictions and ambiguities within Section 26-1209, R.C.M. 
1947, pertaining to the disposition of wildlife stock 
possessed under a roadside ~oo or menagerie permit. 

3. No testimony or publ.i c comments were> rcce i.ved. 
4, The Department has adonte<l the foreqoinq amendment 

as proposed with no chanqe in the tPxl as it aopears in the 
publishPd notice, 

1-1/25/78 
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BEFORE THE DEPARTMENT OF LABOR 
AND INDUSTRY, BOARD OF PERSONNEL APPEALS 

OF THE STATE OF MONTANA 

Adoption of Amendment to rule 24-3.8(14)-S8090 (l) (c) 
DECERTIFICATION BY SCHOOL EMPLOYEES. 

l. The Board of Personnel Appeals published notice 
No. 24-3-8-25, noticing a proposed amendment of Rule 
24-3.8 ( 14) -S8090 ( l) (c) concerning petition for 
decertification filed by school employees on October 24, 
1977, at page 634, Montana administrative Register, 1977 
issue Number 10. 

2. The Board of Personnel Appeals has adopted the 
proposed amendment to show that the traditional contract bar 
rule applies to school employee decertifications as it does 
with all decertifications conducted by this Board. 

No testimony or comments were received. 
3. The amendment to the rule has been adopted with 

the language changes as shown below: 
(l) (c) A petition seeking decertification of a 
bargaining unit comprised of school employees may only 
be filed n&t-~~-~-ft~fte~~-t991-8ays-8efe~e-Ap~~l-l 
JANUARY of the year the e~ffeH~ EXISTING collective 
bargaining agreement is scheduled to term1nate or 
~peR AFTER the ~efm~Hal TERMINATION 8a~e of the 
e~ffeH~ EXISTING collective bargaining agreement. 

The language was changed to make the meaning and intent of 
the amendment and rule clearer. 

Adoption of Amendment to rule 24-3.8B(6)-S8710 FORMAL 
APPEALS PROCEDURE. 

l. The Board of Personnel Appeals published Notice 
No. 24-3-8-26, noticing a proposed amendment to rule 24-3.8 
B(6)-S8710 on the formal classification grievance procedure 
October 24, 1977, at page 637, Montana Administrative 
Register, 1977, issue Number 10. 

2. The board of Personnel Appeals has adopted the 
proposed amendment to make an investigation in a classifi
cation appeal discretionary with the board. This amendment 
recognizes the fact that investigations have ceased to be 
useful in most cases, and are almost without exception 
appealed from. 

No testimony or comments were received. 
3. The amendment to this rule has been adopted as 

proposed and becomes effective on the date of publication. 

Adoption of Rules 24.8.000 ORGANIZATION OF BOARD OF 
PERSONNEL APPEALS, 24.8.001 BOARD MEETINGS, QUORUM, 24.8.100 
ADOPTION OF ATTORNEY GENERAL MODEL RULES, 24.8. 200 BOARD 
ADDRESS, 24.8.201 SERVICE OF PROCESS, 24.8.202 INTERVENTION, 
24.8.203 AMENDING PETITIONS, 24.8.204 CONTESTED CASES, 
DEFAULT ORDER WHEN PARTY FAILS TO APPEAR AT HEARING, 
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24.8.205 MOTIONS, 24.8.206 HEARINGS, 24.8.207 EXTENSION OR 
WAIVER OF TIME LIMITS, 24.8.208 SEVERABILITY, 24.8.209 
SUSPENSION, 24.8.300 PURPOSE, 24.8.301 DEFINITIONS, 24.8.302 
GRIEVANCE PROCEDURE, and 24.8.303 FREEDOM FROM INTERFERENCE, 
RESTRAINT, COERCION, OR RETALIATION. 

1. The Board of Personnel Appeals published Notice 
24-3-8-27 of proposed new rules for Department of Fish and 
Game grievances on october 24, 1977, at page 640, Montana 
Administrative Register, 1977, Issue Number 10. 

2. The Board has adopted the proposed rules to provide 
a procedure for the filing and adjudication of grievances 
from Department of Fish and Game employees. 

The only testimony received concerning these rules was 
from the staff attorney for the Department- of Fish and Game 
on behalf of the Department. The Department requested that 
provisions be made in the formal grievance procedure to 
allow this Board to decide a grievance on the basis of the 
record of the proceedings which took place within the 
Department of Fish and Game. In order to avoid expensive 
duplication of the procedures to the parties, this Board has 
amended its proposed grievance procedure, to allow the 
parties to submit the grievance to this board for decision on 
the basis of the record of the proceedings before the 
Department of Fish and Game. 

3. These rules have been adopted as they appeared in 
notice 24-3-8-27 with the following exception: 

24.8. 302 GRIEVANCE PROCEDURE ( 4) After the 10 days 
have elapsed from the date of service of the letter, 
the board may set the matter for a hearing DE NOVO. 
HOWEVER, UPON THE STIPULATION OF BOTH PARTIES TO THE 
GRIEVANCE, THE MATTER MAY BE SUBMITTED TO THE BOARD FOR 
DECISION ON THE RECORD OF THE PROCEEDINGS BEFORE THE 
DEPARTMENT. 

APPROVED AND ADOPTED 12-20-77 
CERTIFIED TO THE SECRETARY OF STATE 1-16-78 

f Personnel 
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DEPARTHENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 
BOARD OF HEARING AID DISPENSORS 

AdOption of Rule 40-3.42(2)-P4215 CITIZEN PARTICIPATION RULES
INCORPORATION BY REFERENCE 

l. The Board of Hearing Aid Dispensers published Notice 
No. 40-3-42-8 of a proposed adoption of new rules relating to 
public participation in board decision making on November 25, 
1977 at page 870 AP.M 1977, Issue No. 11. -

2. The adoption incorporates, as rules of the board, 
the rules of the Department of Professional and occupational 
Licensing regarding public participation in department decision 
making, which have been duly adopted and published in Title 
4Q, Chapter 2, Sub-Chapter 14, of the Administrative Rules 
of Montana. 

Wherever the word 'department' is used refers specific0lly 
to the Department. of Professional and Occupational Licensing 
u~less otherwise specified. 

' The reason for the adoption is that such action is man-
dated by section 82-4226, R.C.~. 1947. That section requires 
all agencies to adopt rules which specify the means by which 
the public may participate in decision making functions. 
Rather than adopt its own set of rules and for the sake of 
expediency, the board has reviewed and approved the department 
rules, and has incorporated them as their own. 

3. No requests for hearing were made or comments received. 
4. The adoption of the rule has been made exactly as 

proposed. 

MONTANA ADMINISTRATIVE REGISTER ""i~:~"''" l-1/25/78 
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DEPART1~ENT OF PROFESSIONAL A;.JD OCCl'PATIOUAL LICGNSING 
BOARD OF PROFESSIONAL ENGINEERS AND LAND SUHVI:YORS 

Adoption of Rule 40-3.86(2)-P8615 CITIZEN PJIRTICIPATION 
RULES - HKOPPORATION 
IJY REFfWENCE 

1. The Board of Professional Engineers and Land 
surveyors published notice No. 40-3-BG-4 of il proposed adoption 
of new rules relating to public participation in boar~ decision 
making on Novomber 25, 1977 at page 8Jl [,<{}1 1977, Issue No. 11. 

2. The adoption incorporates as rules of the board, 
the rules of the Department of Professional and C'ccupational 
Licensing regarding public participation in department decision 
mi'lking, which have l)een duly adopted and published in Title 40, 
ChClpter 2, Sub-Chctpter 14, of the Administrative Pules of 
Montana. 

Wherever the word 'department' is usee' refers specifically 
to the Department of Professional and Occupational Licensing 
unless otherwisA specified. 

The reason for the adoption is th<:tt such action is man
dated by Section 82-4228, R.C.M. 1947. That section requires 
<:tll agencies to adopt rules which specify the means by which 
the public may participate in decision making functions. 
Rather than adopt its own set of rules and fbr tho sake of 
expediency, the board has reviewed and approved tho ~rpartment 
rules, and has incorporated them as their own. 

3. No requests for hearinq were rnade or comments received. 
4. The adoption of the rule has been made exactly as 

proposed. 

MONTANA ADI1TNISTRATIVE Rt;GISTER 1-l/25/78 
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DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 
BOARD OF WATER WELL CONTRACTORS 

AMENDMENT OF ARM 40-3.106(6)-Sl0630 SET MW APPROVE REQUIRE
~IENTS AND STANDARDS
GENERAL 

1. The Board of Water Well Contractors oublished Notice 
No. 40-3-1.06-3 of a proposed amendment of ARN. 40-3-106(6)-Sl0610 
on November 25, 1977 at page 883, ARH 1977, Issue No. 11. 

2. The amendment changed certain requirements regarding 
the sealing of the annular space between the water well casing 
and the drill hole. The actual wording of the amcnd~ent is 
stated in full in the aforementioned notice. 

The reason for the amendment is to make the rule confor~ 
to the original intent, which was not accurately stated. Thus, 
the Board has, by this change, reinforced the sec>.l requirements 
so as to insure that the well is given completely adequate 
protection from contamination. 

3. No requests for hearing were made or comments received. 
! 4. The adoption of the rule has been made exactly as 
proposed. 

MONTANA ADMINISTRATIVE REGISTER d\ili:..l-<··· 1-1/25/78 
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BEFORE THE DEPARTMENT OF REVENUE 
OF '!'HE STATE OF MONTANA 

In the matter of the adoption 
of rule 42-2.10(2)-Sl0040, 
-Sl004l, Sl0043, Sl0044, 
-510045, Sl0046, -Sl0047, 
relating to the deferred pay
ment. 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF RULE 
RELATING TO THE REGULATIONS 
CONCERNING INHERITANCE TAX 
-DEFERRED PAYMENT 

1. On November 25, 1977, the Department of Revenue 
published notice of a proposed adoption of a rule concerning 
the application for determination of inheritance tax at 
page 905-907 of the 1977 Montana Administrative Register, 
i.ssue ll. 

2. The agency has adopted rule 42-2.10(2)-Sl0040, 
510041, Sl0043, Sl0044, Sl0045, 510046 and Sl0047 with the 
following changes: 

Under 42-2.10(2)-510046 the word inhrent is a 
typographical error it should read inherent. 

3. No comments or testimony were received. The agency 
has adopted the rule as proposed because 42-2.10(2)-Sl0040 
to 510047 establish the procedure for deferring payment of 
inheritance taxes as provided by Section 91-4419, R.C.M. 1947, 
as well as detailing the larger range of factors the Department 
may consider in making its decision. 

The adoption of this rule is to become effective on 
February 24, 1978. 

BEFORE THE DEPARTMENT OF REVENUE 
OF '!'HE STATE OF MONTANA 

In the matter of the amendment) NO'l'ICE OF AMENDMENT OF RULE 
of the rule 42-2.10(1)-51040 ) MAC 42-2.10(l)-Sl040 
relating to the transfers of ) regarding transfers of joint 
joint interest property. ) interest property. 

TO: All Interested Persons: 
l. On November 2~, 1977, the Department of Revenue 

published notice of a proposed amendment of a rule concerning 
the transfers of joint interest property at page 908-910 of the 
1977 Montana Administrative Register, issue 11. 

2. The agency has adopted rule 42-2.10(1)-51040 
as proposed. 

3. No comments or testimony were received. The agency 
has adopted the rule as proposed because it reflects the 
changes brought about by the amending of Section 91-4405, 
R.C.M. 1947. The tax imposed where the survivor is not the 
decedent's spouse is no longer limited to the interest 
passing at death. Further changes were made to clarify the 
exception allowed where contribution can be shown dnd to 
explain the situation where there is more than one survivor. 
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4. The adoption of this rule is to become effective on 
February 24, 1978. 

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule MAC 42-2.10(2)-Sl0030 

TO: All interested Persons: 

NOTICE OF AMENDMENT OF 
RULE MAC 42-2.10(2)-Sl0030 
regarding exemption pro
visions of inheritance tax 
regulations. 

1. On November 25, 1977, the Department of Revenue 
published notice of a proposed amendment of a rule concerning 
the exemption provisions of inheritance tax regulations 
at page 911-914 of the 1977 Montana Administrative Register, 
issue number 11. 

2. The agency has adopted the rule with the following 
changes: (text of rule with matter stricken interlined and 
new matter underlined. 

42-2.10(2)-Sl0030, Subsection (1) should be amended to 
read: 

(1) The provisions of Section 91-4414, R.C.M. 1947, 
allow certain exemptions to be granted to each person, 
institution, association, corporation, and body politic 
becoming beneficially entitled to property by virtue of the 
death of the decedent. Where the decedent dies before July, 
1977, ~the exemption granted is to be applied in the 
computation of inheritance tax to the first $25,000 se-~a~~±n~, 
Hnie~~7 -e£-eeHrse 7-the-bene£±e±ary-±~-tetaiiy-exem~t-£rem 
±nher±tanee-tax. tax bracket. Where the decedent dies on or 
after July 1, 1977, the exemption granted is to be subtracted 
from the total value of property or beneficial interests 
transferred, with the tax then being imposed upon the remain
ing value. 

42-2.10(2)-Sl0030, Subsection (7). The second sentence 
should be deleted as it is redundant and tends to confuse 
more than it explains. 

3. No comments or testimony were received. The agency 
has adopted the rule as proposed because it reflects the 
changes in exemption amounts brought about by the amendment 
to Section 91-4414, R.C.M. 1947, and also sets out the various 
exemption amounts depending upon the law in effect at the 
time of death. 

4. The adoption of this rule is to become effective on 
February 24, 1978. 

~·· 1-1/25/78 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

In the matter of the amendment ) 
of rule 42-2.10(6)-SlOlOO INH-3) 
application for determination ) 
of inheritance tax (non-probate) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF RULES 
INH-3 -- APPLICATION FOR 
DETERMINATION OF INHERI
TANCE TAX (NON-PROBATE) 

1. On November 25, 1977, the Department of Revenue 
published notice of a proposed amendment of a rule concerning 
the application for determination of inheritance tax at 
page 915 of the 1977 Montana Administrative Register, issue 
ll. 

2. The agency has adopted rule 42-2.10(6)-SlOlOO 
with the following changes: (text of rule with matter str i.cken 
interlined). 

Under Subsection l 
(1) This form is designed to comply with 

Sections 91-4321.1 and 91-4469 91-4470 (2) (b) and 
91-4471 (1) (a), R.C.M. 1947, and is used only when the 
decedent owned no property requiring probate. The INH-3 
must be submitted in duplicate. 

3. No comments or testimony were received. The agency 
has adopted the rule as proposed because it reflects the 
repeal of Sections 91-3221.1 and 91-4469, R.C.M. 1947 and 
the enactment of Section 91-4470 and 91-4471, R.C.M. 1947. 

The adoption of this rule is to become effective on 
February 24, 1978. 

Certified to the Secretary of State February 15, 1978. 

o>if.'i''" •• 1-1/25/78 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule MAC 42-2.18(6)-Sl8110 

TO: All interested persons 

NOTICE OF THE AMENDMENT OF 
RULE MAC 42-2.18(6)-Sl8110 
REGARDING THE PROVISION 
THAT APPLICATIONS FOR 
SPECIAL FUEL LICENSES MUST 
BE ON A FORM PRESCRIBED 
BY THE DEPARTMENT OF REVENUE 

1. On November 25, 1977, the Department of Revenue 
published notice of an amendment of Rule MAC 42-2.18(6)-
518110 regarding the provision that applications for special 
fuel licenses must be on a form prescribed by the department 
of revenue at page 927-1928 of the 1977 Montana Administrative 
Register, issue number 11. 

2. No comments or testimony were received. The agency 
adopts the rule because it provides that the applications for 
special fuel license must be on a form prescribed by the 
Department. This amendment is to standardize the application 
process and give the Department better control over the 
issuance of the special fuel users licenses. 

The adoption of this rule is to become effective on 
February 24, 1978. 

YMON E. DORE 
irector 

Department of Revenue 

....... 1-1/25/78 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of a proposed rule "1" 

TO: All interested persons: 

NOTICE OF ADOPTION OF RULE 
DEFINING THE TERMS USED IN 
THE RULES ADOPTED PURSUANT 
'1'0 THE HOMESTEAD TAX RELIEP' 
ACT OF 1977. 

1. On November 25, 1977, the Department of Revenue 
published notice of a proposed adoption of a rule defining the 
terms used in the rules adopted pursuant to the Homestead Tax 
Relief Act of 1977 at page 918-91Q of the 1977 Montana 
Administrative Register, issue 11. 

2. The agency has adopted the rule. 
3. No comments or testimony were uc-.:eived. 'fhe agency 

has adopted the rule because the rule contains the definitions 
adopted by the electorate in the original act as well as 
definitions for terms used in the rules. The definitions 
from the act were included because they are used in the rules 
and it would be more convenient for the taxpayer to have them 
ut hand. 

The adoption of this rule is to become effective on 
February 24, 1978. 

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of u proposed rule "2" 

TO: All interested persons: 

NOTICE OF ADOPTION OF RULE 
REGARDING WHO MAY 1\PPLY FOR 
TAX RELIEF UNDER THE HOME
STEAD 1'AX RELIEF 1\C'l' 
OF 1977. 

1. On November 25, 1977, the Department of Revenue 
published notice of a proposed adoption of a rule 
regarding who muy apply Eor tux relief under the Homestead 
Tax Relief Act of 1977 at page 919-920 of the 1977 Montana 
Administrative Register, issue 11. 

2. No comments or testimony were received. The agency 
has adopted the rule because under Section 5(2), Chapter 457, 
Laws of 1977, the department is given the responsibility for 
determining who is eligible to apply for the tax relief. The 
department has determined that because the owner of the 
dwelling on January 1 is the person responsible for applying 
for the relief but may not be responsible for the payment of 
the tux, the relief should apply against the taxes due 
1rrespcctivc of who pays the tux. Section 84-406, R.C.M. 1947. 

"""i;;!i><- .. 1-1/25/78 
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The adoption of this rule is to become effective on 
February 24, 1978. 

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of a proposed rule "3". 

TO: All interested parties 

NOTICE OF ADOP'l'ION OF A RULE 
REGARDING THE STATE SHARE OF 
THE TAX RELATIVE TO THE 
HOMESTEAD TAX RELIEF ACT 
OF 1977. 

l. On November 25, l97R, the Department of Revenue 
published notice of a proposed adoption of a rule regarding the 
state share of the tax relative to the Homestead Tax Relief 
Act of 1977 at page 920-921 of the 197~ Montana Administrative 
Register, issue 11. 

2. The agency has adopted the rule with the following 
changes: (text of rule with matter stricken interlined and 
new matter underlined). 

(2) Each fteffieew"e~ eligible applicant will receive his 
share of his Homestead Tax Relief computed on the following 
formula: S~a~e-sfta~e-e£-~fte-~ax-±~ab±±±~y-e~~a±s-~fte-s~a~e 
s~~~e~~e6-ffi±±±-±evy-~±ffie9-tfte-sma±±e~-e£-tfte-~~a"t±t±es~ 
~6ee~ee-e~-~fte-teta±-taxab±e-va±~e-e£-tfte-~esi6e"t7 The 
smaller of the amounts "TOTAL" or first "FIVE THOUSAND DOLLARS" 
of the homestead's market value - times the class taxable 
percentage - times the appropriate real or personal state 
supported levy common to that levy district - times the 
annual funding factor. 

3. No comments or testimony were received. The agency 
has adopted the rule because the rule is in response to the 
legislature's action in amending the Homestead Tax Relief Act 
to expire after the 1978 tax year. The legislature further 
amended the act to provide that the costs of administering 
the act shall be taken from the amount appropri<>ted fer 
homestead tax relief. 

The adoption of this rule is to become effective on 
February 24, 1978. 

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of a proposed rule "4". 

TO: All interested parties. 

NOTICE OF ADOPTION OF A RULE 
REGARDING THE PROPERTY TAX 
DUE ON HOMESTEAD. 

1. On November 2S, 1977, the Department of Revenue 
published notice of a proposed adoption of a rule regarding 

... :,;;;,,.., •• 1-1/25/78 
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the property tax due on homestead at page 921-922 of the 
1977 Montana Administrative Register, issue 11. 

2. No comments or testimony were received. The agency 
has adopted the rule as proposed because this rule implements 
the section of the act providing that the homeowner's tax 
liability will be reduced by the state share of tax liabilitt 
and that the two amounts will be separately stated on the 
homeowner's tax bill. 

The adoption of this rule is to become effective on 
February 24, 1978. 

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of a proposed rule "5". 

TO: All interested parties 

NOTICE OF ADOPTION OF THE 
RULE REGARDING THE 
APPLICATION AVAILABILITY FOR 
TAX RELIEF UNDER THE HOME
STEAD TAX RELIEF ACT 
OF 1977. 

1. On November 2S, 1977, the Department of Revenue 
published notice of a proposed adoption of a rule regarding 
the property tax due on homestead at page 922 of the 1977 
Montana Administrative Register, issue ll. 

2. No comments or testimony were received. 'rhe agency 
has adopted the rule as proposed because this rulo provides 
that the department will make the applications available to 
homeowners and specifics that the applications may be obtainod 
in county assessors' offices and will be mailed for the 
1978 tax year. 

The adoption of this rule is to become effective on 
February 24, 1978. 

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of a proposed rule "6". 

TO: All interested parties 

NOTICE OF ADOPTION OF THE 
RULE REGARDING TIMELY FILING 
OF APPLICATIONS FOR 
HOMESTEAD TAX RELIEF. 

l. On November 25, 1977, the Department of Revenue 
published notice of a proposed adoption of a rule regarding 
the timely filing of applications for homestead tax relief 
at page 923 of the 1977 Montana Administrative Register, 
issue ll. 

2. No comments or testimony were received. The agency 
has adopted the rule as proposed because this rule provides 
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that a homeowner must return his application 30 days after he 
recieves it to be eligible for tax relief. This rule states 
the department's policy of having the applications mailed 
by June l and returned by June 30. Also, the rule states 
that applications may be returned by mail. 

The adoption of this rule is to become effective on 
February 24, 1978. 

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of a proposed rule "7''. 

TO: All interested parties 

NOTICE OF ADOPTION OF THE 
RULE REGARDING ELIGIBILITY 
DETERMINATION OF HOMESTEAD 
TAX RELIEF. 

l. On November 25, 1977, the Department of Revenue 
published notice of a proposed adoption of a rule regarding 
eligibility determination of homestead tax relief at page 923-
924 of the Montana Administrative Register, issue ll. 

2. No comments or testimony were received. The agency 
has adopted the rule as proposed because under the provisions 
of the act the department has the responsibility to determine 
eligibility for relief. This rule provides a procedure 
whereby the homeowner may obtain relief if his application 
is denied. 

The adoption of this rule is to become effective on 
February 24, 1978. 

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of a proposed rule "8". 

TO: All interested parties 

NOTICE OF ADOPTION OF THE 
RULE REGARDING THE RESPON
SIBILITY OF THE STATE IN 
COMPUTING AND REMITTING 
STATE'S SHARE OF TAX 
LIABILITY TO THE COUNTIES. 

l. On November 25, 1977, the Department of Revenue 
published notice of a proposed adoption of a rule regarding 
the responsibility of the state in computing and remitting 
state's share of tax liability to the counties at page 924-
925 of the Montana Administrative Register, issue 11. 

2. No comments or testimony were received. The agency 
has adopted the rule as proposed because the rule clarifies 
the department's responsibility to the counties by certifying 
the state's share and remitting the relief to the counties 
by the dates specified in the act. 

The adoption of this rule is to become effective on 
February 24, 1978. .,.., .. 1-1/25/78 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of a proposed rule ''9''. 

TO: All interested parties 

NOTICE OF ADOPTION OF THE 
RULE REGARDING THE EFFECTIVE 
DATE OF THE HOMESTEAD RELIEF 
PROGRAM. 

l. On November 25, 1977, the Department of Revenue 
published notice of a proposed adoption of a rule regarding 
the effective date of the Homeste~d Relief program at 
page 925-926 of the Montana Administrative Register, issue 11. 

2. No comments or testimony were recei.ved. The agency 
has adopted the rule as proposed because this rule certifies 
that the Homestead Tax Relief program will be only for 
property tax due in 1977 and 1978. 

The adoption of this rule is to become effective on 
February 24, 1978. 
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BEFORE THE DEPARTHENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
rules ARM 46-2.6(2)-S6180 and 
46-2.6(2)-S6190, the repeal of 
rule ARM 46-2.6(2)-56200, and the 
adoption of eleven new rules per
taining to voluntary institution 
licensing services. 

NOTICE OF THE ADOPTION OF 
17 RULES AND THE REPEAL 

OF RULES 46-2.6(2)-S6180, 
46-2.6(2)-S6190, AND 
46-2.6(2)-S6200 PER

TAINING TO CHILD 
CARE AGENCIES. 

TO: All Interested Persons 

i 1. On July 25, 1977, the Department of Social andRe-
~abilitation Services published notice of the proposed amend
ment to rules Aru1 46-2.6(2)-S6180 and 46-2.6(2)-S6190, the 
proposed repeal of rule Aru1 46-2.6(2)-S6200, and the proposed 
adoption of eleven new rules concerning child care agencies, 
at page 115 of the 1977 Montana Administrative Register, issue 
number 7. 

2. The agency has adopted the new rules with many 
editorial changes but no significant changes in substance. The 
editorial changes were required for purposes of clarity and 
organization, to make the rules easy to read and thus useable 
by the public. For purposes of clear organization within the 
ARM format, the agency determined that it would be better to 
repeal rules ARM 46-2.6(2)-S6180 and 46-2.6(2)-S6190, rather 
than to amend out all of the old language and substitute com
plete new language. Thus rules ARM 46-2.6(2)-56180, 
46-2.6(2)-S6190 and 46-2.6(2)-S6200 are repealed. Therefore, 
jll rules pertaining to child care agencies are now found in the 
].7 new rules, which read as follows: 

46-2.6(2)-S6180A CHILD CARE AGENCIES, PURPOSE (1) These 
rules establ~sh l~censing procedures and m~n~mum stan
dards for child care agencies. (History: Sec. 10-1318, 
R.C.H. 1947; NEW, Eff. l/26/78.) 

46-2.6(2)-S6l80B CHILD CARE AGENCIES, DEFINITIONS 
The following definitions apply to all ch~ld care agency 
licensing and standards rules: 

(1) "Child" means any person under the age of 18 
years, and may also include a person 18 to 21 years of age 
if jurisdiction of the youth court is so extended over 
such person, or if such extension is otherwise permitted 
by law. 

(2) "Child care agency" means any foster, or board
ing home, in which 13 or more children are retained at any 
one time for full-time care. 

(3) "Receiving home" means a child care agency which 
regularly receives children under temporary conditions 
until the court or probation office, the Department of 

~·· 1-1/25/78 
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Social and Rehabilitation Services, or other appropriate 
social agency has made other provisions for their care. 

(4) "Maternity home" means a child care agency of 
which the primary function is to provide care and main
tenance of girls and women during pregnancy, childbirth, 
and post-natal periods. 

(5) "Child care staff" means child care agency per
sonnel who directly participate in the care, supervision 
and guidance of children in a child care agency. 

(6) "Houseparent" means a child care agency staff 
member whose primary responsibility is the day-to-day 
care of children in a child care agency. 

(7) "Department" means the Department of Social and 
Rehabilitation Services. (History: Sec. 10-1318, R.C.M. 
1947; NEW, Eff. l/26/78.) 

46-2.6(2)-S6180C CHILD CARE AGENCIES, LICENSE RE
QUIRED (1) Every child care agency, as defined ln 

46-2.6(2)-S6180B, must be licensed under 46-2.6(2)
S6180D ct ~· 

(2) Failure of a child care agency to obtain or re
new a license may subject the child care agency to any 
penalties established by law or these rules. (History: 
Sec. 10-1318 and 10-1319, R.C.M. 1947; NEW, Eff. l/26/78.) 

46-2.6(2)-S6180D CHILD CARE AGENCIES, LICENSES (l) 
One-year licenses. The Department shall issue a one-year 
child care agency license to any license applicant which 
meets all minimum standards established by these rules, 
as determined by the Department after a licensing study. 

(2) The Department shall deny a one-year license to 
any license applicant which fails to meet all minimum 
standards established by these rules. 

(3) The Department shall renew a one-year license 
annually on the expiration date of the previous year's 
license if: 

(a) The child care agency makes written application 
for renewal at least 30 days prior to the expiration date 
of its current license; and 

(b) The child care agency continues to meet all 
minimum standards established by thes rules, as determined 
by the Department after a re-licensing study. 

(4) If a child care agency makes timely application 
for renewal of a one-year license, but the Department 
fails to complete the re-licensing study before the ex
piration date of the previous year's license, the previous 
year's license will continue in effect for the time neces
sary for the Department to complete the re-licensing study 
and to make a determination of compliance with minimum 
standards. 

(5) Provisional licenses. The Department may in its 
discretion issue a provisional license for any period up 
to 6 months to any license applicant which: 

.....,:1-l!f,~·· l-1/25/78 
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(a) has met all applicable standards for health and 
fire/life safety; and 

(b) has agreed in writing to comply fully with all 
minimum standards established by these rules within the 
time period covered by the provisional license. 

(6) The Department may in its discretion renew a 
provisional license if the license applicant shows good 
cause for failure to comply fully with all minimum stan
dards within the time period covered by the prior pro
visional license, but the total time period covered by 
the initial provisional license and renewals may not ex
ceed one year. (History: St::>c. 10-1218, R.C.M. 1947; NEW, 
Eff. 1/26/78.) -

46-2.6(2)-S6180E CHILD CARE AGENCIES, LICENSE REVOCA
TION (1) The Department may in its discretion re 

voke a one-year or provisional license if the Department 
determines that: 

(a) the child care agency is not in compliance with 
health or life/safety standards; or 

(b) the child care agency is not in substantial com
pliance with any other licensing standards established by 
these rules; or 

(c) the child care agency has made any substantial 
misrepresentations, either negligent or intentional, re
garding any aspect of its operations or facility to the 
Department or members of the public or any other person. 

(2) After revocation of a one-year license, the 
Department may, in its discretion and upon request ffrom 
tho child care agency, issue a provisional license under 
the standards established under 46-2.6(2)-S6180D(5) to any 
child care agency whose license was revoked under sub
section (1) (b) above. (History: Sec. 10-1318, R.C.M. 
1947; NEW, Eff. l/26/78.) 

46-2.6(2)-S6180F CHILD CARE AGENCIES, HEARING (l) 
Any person dissat1sficd because of the Department s re
fusal to grant a license or revocation of a license may 
request a hearing as provided in Aill1 46-2.2(2)-P210 et seq. 
(History: Sec. 10-1318, R.C.H. 1947; NEI'l, Eff. 1/26/78.) 

46-2.6(2)-S6180G CHILD CARE AGENCIES, LICENSINro 
PROCEDURES (1) Applicat1on for a ch1ld care 

agency license must be made on forrn SS-15, "Application 
for a license for child care," and must be accompanied by 
the following items: 

(a) A statement setting out the purpose and function 
of the child care agency, including the geographical area 
to be served by the agency, the type of child which the 
agency will accept for care, the source of referrals to 
the agency, and the specific services which the agency 
will provide; 

(b) A statement setting out the administrative and 
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organizational structure of the child care agency, includ
ing the agency's status, as a corporation or other legal 
entity; 

(c) If the child care agency is operated by a cor
poration, a copy of the corporation's articles of incor
poration and by-laws, including any changes to the arti
cles or by-laws submitted or proposed at the time of 
filing of the application for license; 

(d) A statement setting out the child care agency's 
financial ability to provide stated services for one year, 
including the agency's sources of income and rates to be 
charged for specific services; 

(e) A copy of the current report of audit completed 
by an independent auditor; 

(f) A statement setting out the child care agency's 
staffing patterns, including a functional job description 
and qualifications required for each staff position; 

(q) A copy of the written admissions policy and pro
cedures; 

(h) A statement setting out each type of records to 
be kept by the child care agency; 

(i) A statement setting out the provisions made by 
the child care agency for physical and mental health ser
vices for the children in care; 

(j) A copy of the written discipline policies; 
(k) A fire inspection report and a health inspection 

report, covering all parts of a child care agency's 
facilities, including capacity recommendations; 

(l) A statement from the office of public instruc
tion on the child care agency's educational plan and 
services, specifically including an evaluation of educa
tional proqrams available to the children to be served by 
the agency; 

(m) Evidence that the child care agency is in com
pliance with all applicable rules of the department of 
health and environmental sciences, including rules govern
inc; nutrition; 

(n) Results of tuberculin tests conducted on all full 
dn~ part time employees of the child care ayency, as re
quired by the department of health and environmental 
sciences; 

(o) 1\ statement on each employee, to be provided by 
lhe employee's physician, establishing the employee's 
physical health; 

(p) A statement setting out all insurance carried by 
the child care aycncy, including public liability insur
ance and fire insurance; und 

(q) Drawings of the floor plans of each building 
including function and dimensions of each room. 

(2) Application for renewal of license must be made 
on form SS-15, "Application for a license for child 
care," and must verify the continuing accuracy of all 
information submitted under subsection (l), above, or must 
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contain necessary information to correct or complete all 
items listed in subsection (1), above. 

(3) Upon receipt of an application for license or 
renewal of license, the Department shall conduct a licens
ing study, to determine if the applicant meets all appli
cable standards for license established in these rules. 

(4) If the Department determines that an application 
or accompanying information is incomplete or erroneous, it 
will notify the applicant of the specific deficiencies or 
errors, and the applicant may submit the required or cor
rected information. The Department shall not issue a 
license or renew a license until it receives all required 
or corrected information. 

(5) All items required to be submitted under sub
sections (i) or (2) above, for license or renewal of 
license, are available to the public, except items (1) (d), 
(1) (e), and (1) (o), which are confidential. (History: 
Sec. 10-1318, R.C.M. 1947; NEW, Eff. 1/26/78.) 

46-2.6(2)-S6180H CHILD CARE AGENCIES, RECORDS (1) 
Each child care agency must maintain accurate and current 
records on each child in care, as follows: 

(a) Records to be kept by all child care agencies: 
(i) Identifying information on the child and his or 

her family, including the child's name, date and place of 
birth, sex, religion, race, names of relatives, and other 
necessary information; 

(ii) Date of the child's admission and name of the 
referring party; 

(iii) Date of the child's discharge and authorization 
for the discharge; 

(iv) Documentation concerning a child's specific 
medical problems; and 

(v) A dated record of significant occurences for 
each child while in care. 

(b) Additional records to be kept by all child care 
agencles except receiving homes: (i) A copy of the 

court order, parental agreement, consent decree, or con
sent adjustment authorizing the child's placement and any 
other pertinent court action concerning the child; 

(ii) A report stating the reasons for placement and 
the current case plan; 

(iii) A social study on the child and his or her 
family; 

(iv) Psychological or psychiatric information on the 
child if psychological or psychiatric services have been 
provided to the child at any time; 

(v) Quarterly progress reports on the child's re
action to the placement and services provided; and 

(vi) Quarterly reports from any parties providing 
any services to the child outside the child care agency. 

(c) Additional records to be kept by all child care 
agencies except receiving homes and maternity homes: 

4*"' •• 1-l/25/78 
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(i) A copy of tho most recent physical examination of 
the child. 

(2) Each child care agency must keep an accurate man~ 
thly record showing the number of children in care, the 
number admitted and discharged, the children's aqes and 
sex, and the current average length of stay. This infor
mation must be submitted to the Department upon the Dep
artment's request. (History: Sec. 10-1318, R.C.M. 1947; 
NEW Eff. 1/26/78.) 

46-2.6(2)-561801 CHILD CI\RF AGENCIES, CONFIDENTIALITY 
OF RECORDS ON CHILDREN IN CARE (l) All records main 

tained by a child care agency pertaining to an individual 
child are confidential and are not available to any person, 
agency or organization except as specified in subsections 
(2) through (5) of this section, below. 

(2) All records pertaining to an individual child are 
available upon request to: 

(a) The child's parent, guardian, legal custodian, 
or attorney; 

(b) A court with current jurisdiction over the clace
rnent of the child or any court of competent jurisdictlon 
issuing an order for such records; 

(c) A mature child to whom the records pc,··l ain, ab
sent specific and compelling reasons for refusing specific 
recordsi or 

(d) An adult who was formerly the child in care to 
whom the records pertain. 

( 3) Records pert.aininq to significant occurenccs in 
relation to a specific child may be reviewed by the refer~ 
ral agency. 

(4) All records pertaining to individual children 
placed by the Department are available at any time to the 
Department. Dr ct.s representatives. 

( 5) Records pertaining to indiv iclual chi ldrcn not: 
placed by or in the custody of the DPpartrnent are avail
able to the Department. solely for purposes of licensing 
or reliccnsing the child care agency, to assure that 
required records are being kept for all children in care. 
For this purpose only, the Department may in its discre
tion accept any evidence it. finds appropriate to show 
the existence of such records, including, if necessary, on 
site access La individual records by an authorized rep
resentative of the Department. (History: Sec. 10-1318, 
R.C.M. 1947; ~":W, Eff. l/26/78.) 

46-2.6(2)-S6180J CI!ILD CARE AGENCIES, REPORTS (l) 
Reports by __ child care agencie~....!::.9..._t.he Department: A 

Child care agency must report any of the following changes 
to the Department prior to the effective date of the 
change: 

(a) 1\ change of administrator of the child care 
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agency; 
(b) A change in location of the child care agency; 
(c) A change in name of the child care agency; or 
(d) A significant change in the child care agency's 

organization, administration, purposes, programs, or 
services. · 

(2) Reports by child care agencies to referring 
parties: A child care agency, except receiving homes, 

must provide the following reports to any referring party 
for each child referred by that party: 

(a) A case plan; 
(b) A quarterly progress report, including any 

changes in the case plan, and the child's reaction to the 
placement and services provided; 

(c) Copies of any reports from other parties provid
ing services to the child; and 

(d) A statement of reasons for denial of admission 
of any child referred. 

(3) Reports by referring parties to child care 
agencies: A child care agency must require any re

ferring agency which is working with the family of a child 
in care or with other persons whose welfare is substan
tially connected with the welfare of the child in care, lo 
provide quarterly progress reports on that work to the 
child care agency. (History: Sec. 10-1318, R.C.M. 1947; 
NEW, Eff. 1/26/78.) 

46-2.6(2)-S6180K CIIILD CI\RE AGENCIES, CASE PLANS (l) 
Each ch1ld care agency except receiving homes must develop 
a case plan for each child in care. A case plan is a spec
ific plan for providing care and services of any kind to a 
specific child. The child care agency must seck assistance 
in developing and reviewing the case plan from the refer
ring party, the child, all significant child care staff, 
and the parents, guardian, or legal custodian of the child. 

(2) The case plan must include the following: 
(a) The child's specific needs and the manner in 

which these needs will be met, 
(b) The service goals with corresponding time frames; 

and 
(c) A plan for discharge with recommendations for 

postplacement goals and follow-up services. 
(3) The case plan must be developed within 30 days 

after admission and be reviewed at least quarterly. 
(4) The child care agency, the referring party, the 

child, and his or her family must have an understanding of 
the placement goals, mutual responsibilities, and 
privileges. (History: Sec. 10-1313, P.C.M. 1947; !:'_EW, 
Eff. l/26/78.) 

46-2.6(2)-S6180L CHILD CARE AGENCIES, ADHISSIO!-JS, 
DISCHARGE, AND FOLLOI-1-UP (1) Admissions: Each 
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child care agency, excluding receiving homes, must have 
a written process of admissions, which includes the fol
lowing minimum requirements: 

(a) A refcral agency must submit a social study 
completed on the child and his or her family within the 
last 12 months to the child care agency's admissions person 
or committee. In the case of non-agency referrals, the 
child care agency has the responsibility to compile all 
necessary social information. 

(b) In all referrals, the child care agency shall 
assist the referring agency or family to review all avail
able alternatives in order to assure appropriate place
ments. 

(c) The admission person or committee shall review 
all information and resources to determine the approp
riateness of placement, including age and developmental 
needs of children accepted into the child care agency's 
population. 

(d) lvhen any child is placed in Montana from another 
state which is a member of the Interstate Compact on the 
Placement of Children, such placement must go through an 
agency or court in the sending state which will request 
the state's compact administrator to notify the compact 
administrator in Montana. No child subject to the compact 
may be placed within Montana until all necessary proce
durGS pursuant to the compact have been completed. 

(c) The child care agency's policy shall provide for 
and encourage pre-placement visits by the child and family 
and may allow exceptions for emergency placements and geo
graphical distances. The referring parties should be en
couraged to assist with these arrangements. 

(f) When emergency placements are unavoidable, the 
same rcyuirements apply, although carrying out the steps 
may have to be adjusted to the realities of the situation, 
except in the matter of interstate compact procedures. 

(g) All types of residential care and services shall 
be for planned periods of time to be reflected in the 
child's case plan. 

(2) Receiving homes, where admission is made in 
emergency and temporary situations, must have a written 
admissions policy based on the record requirements as 
provided in rule 46-2.6(2)-S6180JI. 

(3) No child under the age of 24 months may be 
placed in a child care agency for longer than 24 hours un
less part of a sibling group being placed together. 

(4) Referrals may only be accepted from parties 
legally authorized to place children. Authorized placing 
parties include, but are not limited to, the Department, a 
nistrict court, juvenile probation offices, parents of the 
child, department of institutions, licensed child placing 
agencies, tribal courts, and federal probation and parole, 
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depending upon the legal status of the child. 
(5) Discharge: A discharge plan shall be included 

in the case plan for the child and re-evaluated at least 
quarterly. The discharge plan shall include recommend
ations for realistic follow-up service plans to the 
referring party. Discharge plans are not required for 
receiving homes. 

(6) Post-placement services shall be provided by 
either the agency that worked with the child or the 
agency that worked with the family. These services shall 
be a continuation of the planned change effort and shall 
aid the child in the readjustment to community life in 
a family, group, or independent setting. 

(7) In the case of parental referrals, it shall be 
the responsibility of the child care agency to arrange for 
support services to the family and child and continue 
monthly follow-up contacts for six months, except for re
linquishments in which case follow-up contacts shall 
depend upon the individual's best interests. (Historv: 
Sec. 10-1318, R.C.M. 1947; NEIV, f•:ff. 1/26/78.) . 

46-2.6(2)-S6180M CHILD CARE AGENCIES, CHILD CARE, 
DEVELOPMENT, AND TRAINING (1) Case plan: 
(l) Schedule: The daily schedule must be developed 

to meet the children's needs. 
(2) Clothing: The child care agency must ensure that 

each child is supplied with his or her own clothing suit
able to the child's aqe and size. Tt must be comparable 
to the clothing of other children in the community. 

(a) The initial wardrobe shall be supplied by the 
referring agency and maintained by the child care agency. 
Each child's clothing must bo inventoried at the time of 
placement and upon discharge. 

(b) Children must have some choice in the selection 
of their clothing. 

(3) Personal hygiene: Children must be given train
ing in personal care, hygiene, and grooming and shall be 
provided with the necessary equipment. 

(4) Nutrition: Each child must have a daily 
balanced diet containing all basic foods in amounts neces
sary for promoting and maintaining good health. 

(a) Children must have a minimum of three meals 
daily and snacks. 

(b) Children with specialized dietary problems must 
have diets prescribed by a physician which must be care
fully observed. 

(c) Each child care agency must consult with a 
nutritionist in order to maintain adequate nutritional 
standards. 

(5) Recreation: The child care agency must provide 
indoor and outdoor recreation so that every child may 
participate. 

(a) There must be equipment to helP children in 
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muscular coordination and physical development. 
(b) The child care agency must allow children to 

participate in community functions and recreational activ
ities unless such activity would place the child or others 
in danger. 

(6) Privacy and individualism: The child care 
agency's facility and staff shall allow privacy and indi
vidualization of the child. 

(a) The child care agency shall provide a separate 
bed, separate storage space for clothing and personal 
articles, and a place to display his or her creative works 
and symbols of identity. 

(b) Each child must have access to a quiet area where 
he or she can withdraw from the group when appropriate. 

(7) Money: The child care agency must teach children 
the value and use of money. 

(a) Money earned by a child or received as a gift or 
allowance must be his or her personal property and accoun
ted for separately from child care agency funds. 

(b) If the child care agency is partly supported by 
institutional production on a commerical basis as part of 
the training or treatment program, the child in care must 
be protected from work ha~ards; compliance with child labor 
laws and minimum wage laws must be assured. Arrangements 
must be made by the agency to compensate any child who 
assists with such commercial production. 

(8) Education: The child care agency must arrange an 
education appropriate for each child (except Receiving 
Homes). 

(a) Community educational resources or the child 
care agency's resources must be used to meet the educa
tional needs of children who cannot attend regular classes. 

(b) The child care agency must provide for the 
educational needs of the children in social living, sex 
education, consumer education, and career planning. 

(c) Each child care agency must assure that-all 
school age children in their care receive educational 
credit from an accredited school unless otherwise approved 
by the Department. 

(d) If a formal educational program is provided with
in the child care agency, the program must be accredited by 
the state office of public instruction or the child care 
agency must arrange for children to receive school credit 
through an accredited school. 

(e) Other supplemental educational programs of each 
child care agency must be reported to the office of public 
instruction and must receive their approval, if deemed 
appropriate by the office of public instruction. 

(9) Religion: Opportunity must be provided each 
child for practicing the religious beliefs and faith of 
his or her preference as an individual or group. The 
child care agency shall utili~e available services, fac
ilities, and activity programs of the community. Only 
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parents, legal guardian, or legal custodians may require 
a child to participate in religious activities without 
the child's consent. 

(10) Culture: Each child must be given the oppor
tunity to ident1fy with his or her cultural heritage and 
should be encouraged to do so if the child shows any 
indication whatsoever of such interest. 

(11) Physical care: The child care agency shall en
sure quality physical care of children in residence. 

(a) Every child care agency must have available the 
services of at least one physician. 

(b) If a child has not received a physical examin
ation prior to placement, such child must have a complete 
physical examination within 14 days after admission to the 
child care agency and yearly thereafter. If more frequent 
examinations are recommended by a physician or dictated by 
the child's health, it is the child care agency's respon
sibility to assure such services. 

(c) A child who has not had a dental examination 
within a year prior to placement must have one within 90 
days after admission. All necessary dental work shall be 
done. Re-examination shall be done at least annually. 

(d) Isolation of a child for health related reasons 
shall be according to need, as determined by the staff and 
physician. 

(e) Provisions for treatment of diseases, remedial 
defects or deformities, and malnutrition must be made im
mediately upon the physician's recommendation with notif
ication to the referring agency. 

(f) Individual, complete medical and dental records 
must be kept for each child. This does not apply to 
maternity homes. 

(q) Necessary immunizations are required preferably 
prior to admission, or immediately after admission. This 
does not apply to maternity homes. 

(h) The child care agency must take all reasonable 
precautions to ensure safety from accidents to residents 
and staff. 

(i) Exception: In the case of receiving homes, all 
items except (d) and (h) listed above are the responsi
bility of the referring party. The receiving home shall 
request that the children in its care receive all of these 
services. Receiving homes must keep medical records on 
file as required by local health officials. 

(12) Discipline: Each child care agency must have a 
written pol1cy for the discipline of children in care. 
Copies must be made available to all staff, referring 
parties, parents, and the child. This policy must include 
the philosophy of discipline, all methods of discipline 
permitted, and the purpose of discipline as it relates to 
the ongoing learninc; and development process. 

(a) Discipline must not be physically or emotionally 
damaging. 

""i:ii""" 1-1/25/78 



-99-

(b) There must be no cruel, harsh, or unusual 
punishment. 

(c) Verbal abuse of child is prohibited. 
(d) No child of any age can ever be shaken or hit. 
(e) Only child care staff may discipline a child. 
(f) Children must not be denied food, mail or visits 

with their families as punishment. 
(g) Discipline methods must meet the needs of the 

child. 
(h) No disciplinary practices of any sort shall be 

employed which are humiliating or degrading to the child 
or which undermine the child's self-respect. 

(i) Physical holding by a staff member must be used 
only to protect the child from injury to ~· 'f or others. 
Ttw use of phys(cal holding and the lCWjth of time it was 
used must be recorded in the child's case Iecord. Mechan
ical restraints may only be used with written approval of 
the methods and procedures from the Department. 

(j) Children must not be placed in a locked room. 
Imposed isolations shall not exceed 15 minutes. 

(k) A report shall be completed by any child care 
staff involved in physical discipline. An investigation 
of the incident shall be conducted by the child ca~e agency 
and a complete report placed in the child's case record and 
available for inspection by the licensing agent and refer
rinq party. 

(14) Psychiatric ~nd psychological services: Psy
chiatric and psychological services, including examination 
and treatment, shall be arranged for children as needed. 
Psychiatrists who treat children or serve as consultants 
to the child care agency must be licensed to practice, 
and must be able to offer the services needed in a child 
care pro~r~m. Financial responsibility for such services 
must be negolialed betweEn the child care agency and the 
referring party. R~ceiving homes must not provide or 
arrange for psychidtric and psychological services, but 
should advocate for such services if necessary. (History: 
Sec. 10-1318, R.c.m. 1947; NEN, Eff. 1/26/78.) 

46-2.6(2)-S6180N CHILD CARE AGENCIES, PERSONNEL 
(1) Personnel policy. r.ach child care agency-must 

have a written personnel policy covering the following 
items: job qualifications, job descriptions, supervisory 
structure, salary schedules, fringe benefits, insurance, 
hours of work, and performance evaluations. 

(2) Personnel records. Each child care agency must 
maintain a-personnel file for each employee. The person
nel file must contain: application for employment, re
ports from references, record of in-service training or 
other training acquired after the date of hiring, reports 
of health examinations, and periodic performance 
evaluations. 
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(3) General personnel qualifications. (a) All 
personnel of a child care agency must meet the following 
general qualifications: 

(i) Be at least 18 years of age; 
(ii) Be of good character; 

(iii) Be emotionally mature and stable; 
(iv) Like and understand children; 

(v) Be in good general health; 
(vi) Understand the purpose of the child care agency 

and be willing to carry out its policies and programs; 
(vii) Meet any minimum qualifications for the position 

established by these rules. 
(b) All child care staff must be trained to adminis

ter first ai-d. 
(4) Health prerequisites to hiring. A child care 

agency must require a prospective employee to submit the 
following items as prerequisites to hiring: 

(a) Report of a recent physical examination or a 
statement addressing any physical, mental or emotional 
conditions which could create a hazard for children in 
care or personnel. 

(b) Report of the results of a tuberculin test; and 
(c) Documentation showing that any department of 

health and environmental sciences requirements for tuber
culin follow-up have been met. 

( 5) In-service training. Each child care staff mem
ber must complete 15 hours of in-service training each 
year, in an area directly related to the staff member's 
duties. This training must be documented in each staff 
member's personnel file. The training may include formal 
(:·aurse work, workshop attendance, or the readinq of 
app1:-opr j ate literature. 

(6) Administrator. (a) A child care agency must 
desiqnate an adintnistrator to direct and manage the child 
care agency's work in all areas. The administrator's 
duties specifically include but are not limited to direct
ing the care and services provided to children in care, 
personnel matters, and any other specific matters deter
mined by the board of directors of the child care agency. 

(b) An administrator must meet the following minimum 
qualifications in addition to the general qualifications 
for child care agency personnel: 

(i) Have a bachelor's degree, supplemented with ex
perience in an area relating to professional child care 
or appropriate graduate education; 

(ii) Have a thorough understanding of the purposes 
and programs of child care agencies in general; and 

(iii) Have general leadership, administrative, and 
management ability, including the ability to supervise 
child care personnel. 

(7) Social workers. (a) Each child care agency 
except receiving homes must employ an adequate number of 
trained social workers to provide the following services 
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for each child in care: 
(i) To plan for a child's admission, coordinate the 

case plan and overall treatment plan, negotiate for the 
necessary resources for the child, and prepare the child 
for discharge and return to the family or other placement; 

(ii) To serve as advocate for the child and liaison 
with the family, the referring parly, and the community; 

(iii) To prepare and maintain all required records 
and reports regarding the child; 

(iv) To provide post-placement plans and services and 
to make the necessary referrals; 

(v) To assist the child and staff to adjust to the 
child's placement; and 

(vi) To record lhe child's reactions to the child 
care agency, school, other children, staff, and family, 
and to participate in all staff discussion regarding 
progress and plans for the child. 

(b) A social worker must meet the following minimum 
qualifications in addition to the general qualifications 
for child care agency personnel: 

(i) Have a bachelor's degree in a behavioral science 
and experience in areas related to child care or services; 
or 

( ii) II ave a reasonable equivalent to the '"bove. 
( 7) Houseparents and group care sta (f. i1Cuseparcnts 

and group care staff must meet the following minimum qual
ifications in addition to the general qualifications for 
child care agency personnel: 

(a) Be patient, flexible, able to set limits and able 
to function in emergencies; and 

(b) Be capable of constructive relationships wilh 
children in their care. 

(9) Maintenance personnel. A child care facility 
must employ adequate ma1ntenance personnel to operate the 
physical plant efficiently without reliance upon child 
care staff members or children in care. Maintenance per
sonnel must meet the general qualifications for child care 
agency personnel. 

(10) Education. If a chilo care agency conducts a 
formal education program for children in care, teachers 
must have the same minimum qualifications as comparable 
teachers in the public and private schools of Montana. 

(11) Health and nutrition. (a) Every child care 
agency must employ or have easy access to the following 
professionals: 

(i) A licensed physician; 
(ii) A licensed dentist; 
(iv) A qualified nutritionist. 

(b) Every child care agency except maternity homes 
must provide for regular periodic review of the health 
records of all chjldren in care by a reyistered nurse or 
other appropriately qualified health professional, to 
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assure the continued health care of the children. 
(12) Work hours. A child care agency must maintain 

adequate child care staff to assure that no staff member, 
particularly house parents, is burdened with excessive 
working hours or responsibilities. 

46-2.6(2)-561800 CHILD CARE AGENCIES, CHILD STAFF 
RATIO AND EMERGENCY OVERFLOW (1) Ratios. Each child 

care agency must maintain at least the minimum child/staff 
ratio. "Child/staff ratio" means number of children in 
care per each on-duty care staff member and is determined 
by the following rules: 

(a) To compute the ratio, children are grouped by 
age into two groups: "younger children" (children under 
6 years of age), and "older children" (children 6 years 
of age and older) . 

(b) Children of child care staff members, including 
foster children, who live on the child care ayency 
premises, must be counted in computing child/staff ratios. 

(c) The child/staff ratio may not be rounded to tho 
nearest whole number. Example: If the required ratio is 
l to 7, and the child care agency has 8 children in care, 
2 staff members must be on duty. 

(d) Child care agencies other than receiving homes 
must use the actual number of children in care each day 
to compute the child/staff ratio. Receiving homes must 
use the average daily population of children served for 
the previous year in computation of the child/staff ratio. 

(e) Child care agencies which care only for "younger 
children" or for both "younger children" and "older 
children" must maintain a minimum child/staff ratio of 
1 to 7 at all times. 

(f) Child care agencies, other than maternity homes, 
which care only for "older children" must maintain the 
following minimum staff ratios: 

(i) from 3:00 p.m. to 11:00 p.m., l to 8; and 
(ii) from 11:00 p.m. to 3:00p.m., 1 to 10. 

(g) Maternity homes must maintain the following mln
imum child/staff ratios: 

(i) from 7:00 a.m. to 8:00 p.m., 1 to 15; and 
(ii) from 8:00 p.m. to 7:00 a.m., 1 to 25. However, 

during this period, additional staff must be available for 
duty within 30 minutes. 

(h) During regular vacation periods for children, 
a child care agency may request the Department to lower 
temporarily its child/staff ratios by excluding from the 
daily count of children in care any child who is absent 
for vacation for more than 7 consecutive days. 

(2) Emergency overflow. "Emergency overflow" means 
a child care agency providing care for more children than 
it is licensed to care for. Emergency overflow is subject 
to the following rules: 

(a) The Department may approve emergency over[low 
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on a case-by-case basis, upon request from a child care 
agency and a showing by the agency that an emergency 
requires additional placements. Emergency overflow may 
not exceed two placements in addition to the number per
mitted by the child care agency's license. 

(b) A period of emergency overflow may not exceed 
14 days of care for any one child. 

(c) A child care agency may not use more than 60 days 
of emergency overflow per calender year. 

46-2.6(2)-S6180P CHILD CARE AGENCIES, FINANCES 
(1) Each child care agency shall: 
(a) Have a sound financial plan to carry out its de

fined purposes and provide proper care for children; 
(b) !lave sufficient funds or resources for its first 

year of operation and be able to furnish evidence to that 
effect; 

(c) Maintain financial records of all receipts, dis
bursements, assets, and liabilities; and 

(d) Provide for an annual audit of all accounts by 
an independent auditor who is not regularly employed by 
the child care agency or a member of the board of director~. 

(2) The child care agency shall provide, for initial 
licensing and for annual rclicensing thereafter, a copy 
of the current report of audit by the independent auditor. 

(3) The child caring agency shall provide the licens
ing agent, the Department, and all referral parties a 
specific listing of items included in their rate charged. 
This rate and its specific coverage must be verified by 
an independent auditor. 

(4) The child care agency must notify all appro
priate referral and financially responsible parties of in
tended rate increases at least four months prior to the 
anticipated effective date. 

(5) Financial responsibility for medical and dental 
treatment shall be established prior to placement and 
shall usually lie with the parent, guardian, custodian, 
and/or referring party of the child. 

(6) The child care agency shall be continuously 
assured of enough money, in addition to goods in kind 
(e.g., donations of food, clothing), to provide for the 
proper care and reasonable development of the children 
for whom it has assumed responsibility or intends to 
assume responsibility. (History: Sec. 10-1318, R.C.M. 
1947; NEW, Eff. 1/26/78.) 

46=2.6(2)-S6180Q CHILD CARE AGENCIES, PHYSICAL PLANT 
(l) Adequate, level playground space must be provid

ed, taking into consideration the age of the youth served, 
the recreational resources of the community, and any 
change in the children in care. Playground space shall be 
kept free of all debris. 
(2) The child care agency's grounds shall be attractive-
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ly and informally planned, and shall be kept clean. Land
scaping shall be of appropriate height, as required to 
safeguard against any hazardous conditions. 

(3) All buildings used by the child care agency and 
all new construction or remodeling of existing buildings, 
shall comply with state and local building codes and shall 
meet the requirements of local zoning ordinances. All now 
construction or remodeling of existing buildings must com
ply with state and/or local building codes .. 

(4) All buildings must conform to the regulations 
of the state department of health and environmental 
sciences, county health department, or city health depart
ment, whichever is applicable as to sanitation. This will 
include water supply, sewage system, garbage disposal, 
toilet facilities, screening of windows and doors, pre
paration of food, and handling of utensils. 

(5) Aall buildings shall meet the requirements of the 
city or state fire marshal. 

(6) All buildings must be inspected by appropriate 
building, fire, and sanitation agencies at intervals as 
designated by the agencies. All recommendations shall be 
carried out. 

(7) Fire, life, and safety inspections shall include 
recommendations for capacity of each building of the child 
care agency. 

(8) There shall be one room per separate living 
facility that may be used for health-related isolation 
purposes. 

(9) Children must have indoor areas for quiet, read
ing, study, relaxing, and recreation. There must be at 
least 40 square feet per child. Bedrooms, halls, kitchens, 
and any rooms not used by children must not be included in 
the minimum space requirement. 

(10) A sleeping room must contain at least 50 square 
feet per person. Bedrooms for single occupancy must have 
at least 80 square feet. 

(11) Sketches of floor plans of all child care 
agency facilities giving measurements and purpose of rooms 
must be submitted to the licensing agent. Any alterations 
or expansions of existing buildings or construction of new 
buildings shall require floor plans to be submitted to the 
licensing agent (see section 46-2.6(2)-S6180G(l)(q)). 
(History: Sec. 10-1318, R.C.M. 1947; NEW, Eff. l/26/78. 

3. No comments or testimony were received. The agency 
has adopted the new rules and repealed the existing rules be
cause the rules for child care agencies have not been substan
tially revised since 1967. There is critical need to provide 
new standards and definitions in this area, to conform to 
Montana's progress in the area of residential care for children 
over the past ten years. 
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Director, Social 
tion Services 

Certified to the Secretary of State January 16 

Rehabilita-

' 1978. 
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OFFICE OF PUBLIC INSTRUCTION 

REASON FOR ADOPTING EMERGENCY RULE 

Although required by Montana law, several Montana schools have been 
unable to furnish speech services to their handicapped students due 
to a shorta~e of Licensable speech pathologists. This lack of sppech 
services seriously affects the health and welfare of the speech/ 
language impaired students. Because these services are indispensable 
to an adequate education of certain children, the Office of Public 
Instruction deems it important to secure speech aides for the balance 
of the current school year. Therefore, the emergency rule procedure 
is being used. Persons fulfilling the qualifications set out in the 
proposed amendment are presently available. School districts now 
developing and/or administeri.ng special education programs have 
vacant speech pathoJogy positions. The Board of Speech Pathologists 
and Audiologists have endorsed the following emergency rule which 
has been determined necessary by the Office of Public Instruction~ 

48-2._]J).{3_10_-Sl8540 SPEECH PATHOLOGISTS AND AUDiOLOGISTS 

(L) Except a" provided in subsections (2) and (3), all public 
school personnel employed as speech pathologists and audiologists 
must have their license number on file -with the Special Education 
program in the Office of the Superintendent of Public Instruction. 
Supervision shall be in accordance with tile provisions of the 
indjvidual's license. 

(2) Approval of an indlvidual who does not meet full Tequire~ 
menLs for licensure in speech pathology under Sect"lons 66-3901 
through 66-3913 RCM 1947 may be ;;lven if the individual meets the 
critC'ria which fnllow and applies to the Superintendent of Public 
instruction for approval tn deliver speech therapy service. 

(a) tlachelor's degree with a major in speeeh and hearing 
verified hy ofticial transcripts. 

(b) 175 approved supervised ~lock hours in speech and 
hearing verified by a traininR Lnstitutiotl. 

(3) (a) Approval of an individual who does not meet full 
requirements i or 11 censure tu deliver speech service.s in Montana 
schools wil I not be continued after tl1c 1978-79 school term. 

(h) Approvnl will he given onl.y to an applicant who has 
an offer of employment from a school which can document an inability, 
aftt:.:.:r a comprehe.nsive recruitment procedure, to employ a licensed 
spe~:.""!Ch therapist. Documentation of comprehensive recruitment 
efforts should include: 
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(1) Copies of correspondence with a minimum of 20 
institutions of higher education offering graduate level training 
in speech pathology, and 

(ii) Evidence of advertising in appropriate professional 
journals and recruitment through professional associations. 

(c) Individuals approved to deliver speech services must 
be supervised by a licensed speech pathologist with a minimum of 
four on-site supervisory contacts per month of no less than three 
hours per contact. All supervisory contacts shall be recorded. 

(d) The supervisor shall be responsible only for appropriate 
supervision of the applicant's therapeutic plan and proposed procedures. 
The school district shall be responsible for assuring implementation of 
the approved plan and procedures. 

(History: Sec. 75-7802(2) and Sec. 75-7813.1, R.C.M. 1947; Eff 8/25/77; 
EMERG EFF 12/29/77.) 
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VOLUME 37 OPINION NO. 99 

f,
ARO OF MEDICAL EXAMINERS - Powers to license use of 
agnostic, topical drugs by optometrists; 
ARD OF OPTOMETRISTS - Licensing functions concerning use 

f diagnostic, topical drugs by optometrists; 
Il>EPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING -
~icensing use of diagnostic, topical drugs by optometrists; 
wowers of Board of Medical Examiners and Board of Optome
trists; DRUGS - Licensing use of diagnostic, topical drugs 
by optometrists; 
OPTOMETRISTS - Power of Board of 
license use of diagnostic, topical 
SECTIONS 66-1301(1)(b), 66-1301.1 
1947. 

Medical Examiners to 
drugs by optometrists. 
and 66-1305.1, R.C.M. 

HELD: The word "board" as 
1305.1, R.C.M. 1947, 
Medical Examiners. 

used in Section 
means the Board 

16 December 1977 

Board of Optometrists 
Department of Professional and 

Occupational Licensing 
LaLonde Building 
aelena, Montana 59601 

Oear Board Members: 

66-
of 

'{ou have requested my opinion concerning whether the word 
•'board" in Section 66-1305.1, R.C.M. 1947, means the Board 
~f Optometrists or the Board of Medical Examiners. 

Section 66-1305.1, R.C.M. 1947, provides: 

Course required. (1) In addition to the require
ments of 66-1305, each person desiring to commence 
the practice of optometry shall satisfactorily 
complete a course prescribed by the board of 
medical examiners with consultation and approval 
by the board of optometry with particular emphasis 
on the topical application of diagnostic agents to 
the eye for the purpose of examination of the 
human eye and the analysis of ocular functions. 

(2) A person presently licensed to practice 
optometry who wishes to employ diagnostic agents 
must satisfactorily complete a course referred to 
in subsection (1) and must pass an examination as 
provided in subsection (4). 
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(3) The course referred to in subsection (1) 
must be conducted by an institution accredited by 
a regional or professional accreditation organiza
tion which is recognized or approved by the 
national commission on accrediting or the United 
States commissioner of education. The course 
must also be approved by the board. 

(4) The board shall prov1de for an examina
tion in competency in the use of diagnostic drugs 
and shall issue a certificate to those applicants 
who pass such examination. 

(Emphasis added.) 

The section is new. It was enacted by the 1977 legislature 
in conjunction with other amendments which ct,ange Montana 
law concerning the use of drugs by optometr,ists. Laws of 
Montana (1977), Ch. 361. The amendments permit limited use 
of diagnostic, topical drugs in connection with eye and 
vision examinations and specifically authorize "the employ
ment and administration of drugs topically applied for 
examination purposes, limited to cycloplegics, mydri a tics, 
topical anesthetics, dyes such as fluorescein, and for 
emergency use only, miotics." Section 66-130l(l)(b), R.C.M. 
194 7 (as amended). Prior to the 1977 amendments, optome
trists were wholly prohibited from using drugs. See Laws of 
Montana (1959), Ch. 252, sec. 1. 

The use of drugs by optometrists is conditioned upon compli
ance with the provisions of Section 66-1305.1. Optometrists 
w;K are presently licensed to practice in Montana may use 
dtaanostic drugs only if they complete the course and pass 
''he eoxami;v1<:ion described in that section. All other 
?ersons who hereafter apply for registration as optometrists 
mder the licensing prrNisions of Chapter 13 of Title 66 

must have completed an approved course in diagnostic drugs 
in addition to satisfying all other licensing requirements. 
Section 66-1305.1(1), R.C.M. 1947. 

The word "board" i..s used without further designation in 
subsections ( 3) and ( 4) of Section 66-1305.1. Subsection 
(l\ expressly refers to the "board of medical examiners" and 
the "board of optometry." Your question is, to which board 
do subsections ( 3) and ( 4\ refer? The answer determines 
which board is delegated the power under subsection (4) to 
create, administer, and score the examination administered 
to presently licensed optometrists wishing to use drugs in 
their practice and to issue certificates to those passing 
such examination. 
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Section 66-1305.1 is a part of the optometry regulation 
chapter generally administered by the Board of Optometrists. 
Sections 66-1301 through 66-1318, R.C.M. 1947. That chapter 
includes a definition section. Section 66-1301.1, R.C.M. 
1947, provides in relevant part: 

Definitions. Unless the context requires other
W1se, 1n this a~ 
--(1) "Board" means the board of optometrists, 
provided for in Section 82A-1602.19; * * * 

* * * 
(Emphasis supplied.) 

This section creates a general rule, or presumption, that 
''board" means "board of optometrists." However, the general 
1·u1e does not apply to Section 66-1305.1 because "the con
t.ext requires otherwise." 

As already noted, section 66-1305.1 is new. '"The meaning 
of a given term employed in a statute must be measured and 
controlled by the connection in which it is employed, the 
evident purpose of the statute, and the subject to which it 
relates."' Fletcher v. Paige, 124 Mont. 114, 120, 220 P. 2d 
484 (1950). Plac1ng the new provision in the chapter per
taining to the Board of Optometrists is not conclusive as to 
the legislature's intention concerning the definition of 
"board," see Heldenbrand v. Montana State Board of Registra
cion for Professional Engineers and Landl:SUrveyors, 147 
~ant. 271, 277, 411 P.2d 744 (1966), although the existing 
definition of Section 66-1301.1 is entitled to some weight 
in determining legislative intent, see Fletcher v. Paige, 
~;upra, 124 Mont. at 119. A close exam1nat1on of the 
language of Section 66-1305.1 rebuts any initial presumption 
which may arise from the inclusion of the section in the 
optometry chapter. Subsection (1) of Section 66-1305.1 
explicitly grants the Board of Medical Examiners a role in 
the licensing of optometrists, empowering it to prescribe a 
course of study concerning use of diagnostic drugs in the 
practice of optometry and thereby refuting any notion that 
regulation of optometry is within the exclusive province of 
the Board of Optometry. Although the Board of Optometry is 
given a role prescribing such course of study, it is a 
limited one of "consultation and approval," in effect giving 
it a veto power over decisions of the Board of Medical 
Examiners. 

In subsection ( 3) of Section 66-1305.1, the word "board" 
clearly refers to the Board of Medical Examiners. The sub
section is an express limitation on the Board of Medical 
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Examiners' power to prescribe a course of study in diagnos
tic drugs, requiring that the course must be conducted at an 
accredited educational institution. The additional language 
"[t]he course must also be approved by the board" (emphasis 
supplied), does not grant the Board of Optometr1sts approval 
powers but merely makes clear that the required course must 
be both conducted at an accredited institution and approved 
by the Board of Medical Examiners; i.e., conducting the 
course at an accredited institution does not vitiate the 
approval requirement of subsection ( 1). Thus, the word 
"board" in subsection (3) means Board of Medical Examiners. 

The word "board" in subsection ( 4) also refers to the Board 
of Medical Examiners. Since "board" is used in subsection 
( 3) to refer to the Board of Medical Examiners, it is un
likely and illogical that the legislature intended to refer 
to a different board when it employed the word a second 
time. Furthermore, the word "board" in both subsections (3) 
and ( 4) is used as an abbreviation, much like a pronoun, 
referring back to an antecedent. Although subsection ( l) 
mentions two different boards, the Board of Optometrists' 
role is secondary and ancillary to the Board of Medical 
Examiners' expressly delegated powers. The Board of Medical 
Examiners is the principal or primary "board" o.r. is the 
preferred antecedent. 

The plain and obvious purpose of Section 66-1305 .l is to 
ensure minimum training, knowledge and competence of indi
vidual practitioners of optometry who wish to employ 
diagnostic drugs. In the process of enacting Section 66-
1305.1, the legislature considered but rejected delegat.ing 
powers and responsibilities thereunder to the Board of 
Optometrists. As originally proposed in the 1977 legisla
ture (S.B. lOS) the powers under section 66-1305.1 would 
have vested in the Board of Optometrists. Thereafter, the 
bill w,LJ amended to make provision for the Board of Med1cal 
Examiners. Delegating the Board of Medical Examiners with 
t.he authority to prescribe the course in diagnostic drugs, 
adminis·ter and score tests on diagnostic drugs, and certify 
competency Ln diagnostic drug use was logical and 
reasonable. Use of drugs is a specialized, technical area, 
and determinations concerning minimum requirements for such 
trcli ning, knowledge and competence presuppose the drug 
expertise of the administrative body which establishes the 
requirements. At the time of enactment of Section 66-
1305. 1, medical practitioners were the sole source of ex
pertise in the use of drugs in connection with eye examina
tions. Prior to enactment of S.B. 105, optometrists were 
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not permitted to employ drugs in their examinations and the 
training, knowledge and competence of optometrists hereto
fore licensed in Montana have not been tested with respect 
to the use of diagnostic drugs. on the other hand, the use 
and prescribing of drugs is an integral part of the practice 
of medicine. Opthamology is a medical specialty in di
agnosis and treatment of diseases, injuries and ab
normalities of the eye. Both the Board of Medical Examiners 
(with the exception of one of its seven members) and the 
Board of Optometrists (all three members) are composed of 
licensed members of the professions which ·they license and 
regulate. Sections 82A-1602.15 and 82A-1602.19, R.C.M. 
1947. It is obvious that while the Board of Medical 
Examiners, through its members, have training and expertise 
in the use of diagnostic drugs in the examination of eyes 
and vision, the Board of Optometrists and its members 
presently do not. 

THEREFORE, IT IS MY OPINION: 

The word "board" as used in section 66-1305.1, R.C.M. 
1947, means the Board of Medical Examiners. 

l"IG/MMcC/br 
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VOLUME 37 OPINION NO. 100 

MUNICIPAL GOVERNMENTS - Licensing, interstate commerce, beer 
distributors, professions and occupations; 
LICENSES - Municipal governments, interstate commerce, beer 
distributors, professions and occupations; 
SECTIONS 11-901 et ~' 4-4-406, 4-4-201, 93-2010, 66-401 
et ~' R.C.M. 1947. 

HELD: A city can license the local aspects of 
interstate commerce, but may not make a 
local license a condition to engaging in 
interstate commerce, nor impose direct 
burdens or impediments on interstate 
commerce. 

2. A city may license a beer distributor 
pursuant to section 4-4-406, R.C.M. 
1947, but may not thereby limit or make 
ineffective a state license. 

3. A city is precluded from licensing an 
enterprise whose regulation has been 
preempted explicitly or impliedly by the 
state. If the state has not preempted 
the field, or has specifically allowed 
local licensure, then the city may act 
to that extent. 

16 December 1977 

Loren Tucker, Esq. 
Red Lodge City Attorney 
Red Lodge, Montana 59068 

Dear Mr. Tucker: 

You have requested my opinion on the following questions 
regarding the application of Red Lodge City Ordinance No. 
678: 

1. May the city license persons engaged in interstate 
commerce? 

2. May the city license beer distributors? 
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3. May the city license persons or occupations regu
lated by the State, especially barbers, attorneys 
and real estate agents? 

Ordinance 678 requires an annual license from the City 
before any "occupation, industry, trade, pursuit, profes
sion, vocation or business" may be conducted. An annual fee 
schedule is established for various classes of businesses. 
,A.ll licensed businesses are subject to "reasonable regula
'tion, inspection, control and supervision as is necessary to 
insure the welfare, safety, and health" of the City's 
residents. Section 8 provides: 

No provision of this ordinance shall be construed 
as an attempt to regulate any occupation, 
industry, trade, pursuit, profession, vocation or 
business which is exempted from regulation or 
control of local government by law of the state of 
Montana or the United States. 

A municipality without self-government powers under Article 
XI, §6 of the Montana Constitution has the powers of a 
municipal corporation, and such legislative, administrative 
and other powers as are provided by law. A municipality has 
subordinate powers of legislation to assist in the civil 
government of the state, and to regulate and administer 
local and internal affairs. Billings v. Herold, 130 Mont. 
138, 141 (1956). 

·rhe "general welfarE'!" provisions of Section 11-901 et ~-, 
R.C.M. 1947, "const1tute a general grant of power to a c1ty 
to pass all laws necessary for its government and management 
which do not contravene constitutional or statutory pro
visions." State v. City Council, 107 Mont. 216, 219 (1938). 

Section 11-903 empowers a city to "license all industries, 
pursuits, professions, and occupations," and Section 11-904 
empowers the city to fix the amount, terms and manner of 
issuing and revoking licenses in the public interest. 

No city can make general state laws inoperative by 
ordinance, Billings v. Herold, supr~, 130 Mont. at 142, and 
a city can only exercise powers not 1n conflict with general 
law "unless the power to do so is plainly and specifically 
granted." Stephens v. City of Great ~· 119 Mont. ~68, 
373 (1946). The regulatory power of a c1ty was summar1zed 
in State ex rel. Libby v. Haswell, 14 7 Mont. 492, 494-95 
(1966): 
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It ~s fundamental that the power of a city to 
enact ordinances in only such power as has been 
given to it by the legislature of the state, and 
that the powers given to it are subordinate powers 
of legislation for the purpose of assisting in the 
civil power of the government of the state and to 
regulate and administer local and internal affairs 
of the community. Municipal ordinances must also 
be in harmony with the general laws of the state, 
and with the provisions of the municipal charter. 
Whenever they come in conflict with either, the 
ordinance must give way. In addition, when the 
state has exercised a power through its statutes 
which clearly show that the state legislature 
deems the subject matter of the legislation to be 
a matter of general statewide concern rather than 
a purely local municipal problem, the city is then 
without the essential authority or power to pass 
or adopt any ordinance dealing with that subject 
matter. 

These principles contribute the background for consideration 
of your questions. 

Your first question concerns the city's authority to license 
persons engaged in interstate commerce. Pursuant to Article 
I, §8 of the United States Constitution, Congress is given 
the power to regulate interstate commerce. Therefore, state 
and local power to regulate interstate commerce is limited, 
particularly where Congress has acted to preempt a field. 
Interstate Transit Co. v. Derr, 71 Mont. 222, 228 (1924). A 
state may exerc1se--reasonable, non-discriminatory police 
power over one engaged in interstate commerce, even though 
that regulation may indirectly burden or interfere with 
interstate commerce. Welch v. Dean, 49 Mont. 263, 267 
(1914); Butte v. Robert~ Mont~2, 488 (1933). Local 
regulatiOil"Of the "purely local" aspects of interstate 
business is allowed, Minnehoma Finance Co. v. VanOosten, 198 
F. supp. 200, 208 (D. Mont. 1961), as TS regulat1on of the 
local manufacture of a product which is destined for inter
state commerce. Dunbar Stanley Studios v. Alabama, 393 u.s. 
537, 541 (1969). ""ASa basic prem1se, however, a state may 
not exact conditions upon the right to engage in interestate 
commerce, McNaughton v. McGirl, 20 Mont. 124 (1897); Union 
Interchange, Inc. v. Parker, 138 Mont. 348, 359-60 ( 1960), 
and may not impose regulations which directly burden inter
state commerce or discriminate against it. Minnehoma 
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Finance Co. v. Vanoosten, 198 F. Supp. 200, 207 (D. Mont. 
l961) . Ail unreasonable or undue burden in this sense is 
said to be one which "materially affects interstate commerce 
where uniformity of regulation is necessary." Union Pac . .!!..:.. 

£Q.:_ v. woodahl, 308 F. supp. 1002, 1007 (D. Mont. 1970). 

Your first question must be answered on a case-by-case basis 
in reference to these legal principles, since no specific 
situation of interstate commerce was set out in your request 
for this opinion. 

Your second question involves the licensing of beer 
distributors. Section 4-4-406 of the Alcoholic Beverage 
Code contains specific authority for local licensing: 

The city council of any incorporated town or city 
or the county commissioners outside of any in
corporated town or city may provide for the is
suance of licenses to persons to whom a retail 
license has been issued under the provisions of 
this code and may fix license fees, not to exceed 
a sum equal to five-eighths of the fee for an 
all-beverage license or 100% of the fee for a beer 
or beer-and-wine license collected by the depart
ment from such licensee under this code. 

'l'he city may act pursuant to this licensing authority to 
:License beer distributors. Section 4-4-201 ( 2) further 
t!mpowers local government to define those areas in which 
~lcoholic beverages may or may not be sold. This does not, 
powever, grant the power to restrict the number of licenses 
~uthorized by state law. 

While the legislature has granted these exceptions to its 
preemption of liquor regulation \State ex rel. L:tbby v. 
Haswell, 147 Mont. 492, 499 (1966) , the power to requ:tre a 
local license does not confer the "power to make state 
licenses ineffective by refusing local ones." McCarter v. 
sanderson, 111 Mont. 407 ( 1941). A city license must be 
cons:tstent with state and federal law; it must be 
reasonable; and it must not "inhibit" the issuance of a 
;License by the state nor "nullify" a state license. 
Stephens v. Great Falls, 119 Mont. 368, 379 (1946). 

Your third question concerns city licensing of persons or 
enterprises already licensed by the state. As a general 
matter, state laws are superior to local laws, and if there 
is state preemption of a field, local regulation is ousted. 
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state ex rel. Libby v. Haswell, 147 Mont. 492, 494-95 
(1966). Thus, the statutes, if any, governing any given 
enterprise must be consulted to determine whether there has 
been state preemption. If not, local activities of these 
enterprises are subject to local police power. 

Section 66-1934(4), 
specifically provides: 

governing real estate agents, 

No license fee or tax may be imposed on a real 
estate broker or salesman by a municipality or any 
other political subdivision of the state. 

Almost identical language applicable to attorneys is found 
in Section 93-2010. · There is no comparable exclusion of 
local regulation in the barber statutes, Section 66-401 et 
~ However, these statutes construed as a whole evidence 
a comprehensive scheme of state regulation of that industry 
to such an extent as to preempt local regulation under the 
principles of ~ ex rel. Libby v. Haswell, supr~. The 
only specific ment1on of local regulat1on 1s a requ1rement 
that barbershops comply with local sewer and water regula
tions. Section 66-403(11). Thus, the statutes on each 
state-regulated business or profession must be consulted as 
specific questions arise. 

THEREFORE, IT IS MY OPINION 

1. A city can license the local aspects of interstate 
commerce, but may not make a local license a 
condition to engaging in interstate commerce, nor 
impost direct burdens or impediments on interstate 
commerce. 

2. A city may license a beer distributor pursuant to 
Section 4-4-406, R.C.M. 1947, but may not thereby 
limit or make ineffective a state license. 

3. A city is precluded from licensing an enterprise 
whose regulation has been preempted explicitly or 
impliedly by the state. If the state has not 
preempted the field, or has specifically allowed 
local licensure, then the city may act to that 
extent. 

ABCjso 
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VOLUME NO. 37 OPINION NO. 101 
COUNTIES - Budgeting; fixing officials' salaries; interest 
on unpaid warrants; 
PUBLIC FINANCE - County budget; interest on unpaid county 
warrants; 
PUBLIC OFFICERS - Computing salaries of county officers; 
TAXATION - Taxable value of property as basis for county 
officers' salaries. 
SECTIONS - 16-1810, 16-1904, 16-2604, 25-605, 25-609.1, 53-
102, 84-406, 84-3808, 84-3809, 84-429.14, R.C.M. 1947. 

HELD: l. f'he "taxable value" of property within a 
county to be used in computing county officers' 
salaries for the 1977-1978 fiscal year pursuant 
to Section 25-605, R.C.M. 1947, is the taxable 
value determined under assessment procedures 
in Section 84-406, R.C.M. 1947, for the 
current 1977-1978 fiscal year. 

2. Pursuant to Sections 25-605 and 25-609.1, 
R.C.M. 1947, salaries of county officers must 
be fixed by July 1. In the event a county is 
unable to fix the salary on or before that 
date, county officials are entitled to salary 
increases retroactive to July l. 

3. Counties may budget for and pay interest on 
unpaid, regiStered warrants. 

20 December 1977 

Chris Gardner, Chairman 
Art Woods, Commissioner 
Milan Kovich, Commissioner 
Board of County Commissioners 
Lewis and Clark County 
Courthouse Building 
Helena, Montana 59601 

Dear Commissioners Gardner, Woods and Kovich: 

You have requested my opinion concerning the following 
(JUGS tions: 

l. In computing the salaries of county officials for 
the fiscal year commencing July 1, 1977, pursuant 
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to Section 25-605, R.C.M. 1947, is a county 
required to usc the taxable valuation of county 
property prepared for usc in the 1977-78 fiscal 
year, or may the county use the taxable valuation 
of the flrior fiscal year? 

2. When a county finally adopts a budqet for t.he 
1977-1978 fiscal year, are any salary increases lu 
which county officials may be entitled under 
Section 25-605, R.C.M. 1947, payable retroactively 
to July l, 1977? 

3. If a county is unable to adopt a budget and fix 
the tax levy on Lhe second Monday of Auyusl 
because of the unavailcibility of necessary Laxabl~ 

valuation information, may the county budget for 
and pay interest on unpaid, rcyistereli warrilnt~ 
which result from the county's inability to adopt 
a budget and levy and collecL taxes? 

I 

Your first qucstjon ~rLscs as lhe ccsuJ~ uf ll1e dOtendrn~nt oi 
Section 25-605, R.C.M. 1947, by Section l of Chapter 493, 
Lilws of 1977 (Senilte Bill 192) As amended, lhilt Section 
flrovidcs in relevant part: 

Sale1ries of certain county officers. The salLlric~_; of 
COtlntYtre·cJ.s\lrC~ clerk GnClrecordcr, clerk of the 
court, county attorr1eys, sheriffs, county assessors, 
county supcrintender1ts of ~cl1ools, and of county 
surveyors in counties whore county surveyors now 
:ccPiV•2 Sdlarics us prcvLdod jn 16-3302, shall bl:' basctl 
on lhe population and taxable valuation of t:he county 
as of January 1, 1977, i_n acconlancc' with the followinq 
sch~·C!uTe:- (F;mi_"ihasis--supplic>d. l -

* * * 

'i'lic schedule set forth in Section 25-60S links sillaric·s of 
(.:::ounty off iclals to two factors; f"irst, county popuJ at ion 
and/ SE.?cond, county taxab.le vu1uation. 'Jlhere is a schedule 
for each factor u.nd, qen~:-:ra lly, as pupu la t ion and taxublc 
valuation ir1crc~asc so do sa]~rll~S. An amount taken from 
each schedule is pluqgeJ ir1to u. formula wttich is used to 
compute uctuu.l :salc1rlcs. 
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that one-half of the increase is payable commencing the 
1977-1978 fiscal year and the remaining one-half commencing 
the 1978-1979 fiscal year. Section 2 of Chapter 493, Laws 
of 1977. The 1977 amendment also added the words "as of 
January l, 1977." 

Prior to the 1977 amendment it was settled law that the 
taxable value referred to in Section 25-605 was the value 
used for the new fiscal year. In the case of Brown v. 
Board of County Commissioners, 165 Mont. 391, 529 P.2d 328 
(1974);-the Montana Supreme Court was confronted with the 
identical question presented here as it pertained to fixing 
county officials' salaries for the 1973-1974 fiscal year. 
The Court pointed out that Section 25-605 must be read in 
conjunction with Section 25-609.1, R.C.M. 1947, which re
quires the Board of County Commissioners to fix official 
salaries for the next fiscal year on or before July l. 
Section 25-609.1 has not been amended since the Brown 
decision and provides: 

Commissioners _1:,_<:> f.i_>{ salaries accordi':.';:l ~.':: :'alary 
schedule. The county commissioners shall, by reso
lution on 9.£ before July l of each year, fjx the 
salaries of the county treasurer, county clerk, 
count]1ilssessor, county school superintendent, county 
sheriff, county attorney, clerk of the district court 
for the following fiscal year in conformity with the 
appropriate statutory salary schedule pertaining to 
each office. The salary schedule used for each office 
shall be the statutory schedule in effect on the first 
day of the following fiscal year. (Emphasis supplied.) 

The Court read Section 25-609.1 to impose "a clear legal 
duty to compute the taxable valuation (for usc during the 
next fiscal year) prior to July 1, the first day of the next 
fiscal year • • •," 165 Mont. at 393, notwithstanding 
other statutory provisions which permit reporting of valu
ation figures to the Department of Revenue as late as the 
second Monday in July (Section 84-406, R.C.M. 1947), and the 
fixing of the tax rate by county boards of commissioners as 
late as the second Monday in August (Section 84-3805, R.C.M. 
1947). With regard to the fiscal year July 1, 1973 to June 
30, 1974, the Court went on to hold that Section 25-609.1 
required computation of taxable valuation for the 1973-1974 
fiscal year before July 1, 1973. That new, 1973-1974 valu
ation, was to be used in computing officials' salaries under 
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Section 25-605 for the 1973-1974 fiscal year. Brown re
quires computation of 1977 taxable value before ---:J;:;1y 1, 1977 
and the fixing of county officials' salaries on or before 
the same date. 

Tf Brown is still viable law, counties must use the new, 
197'7"-1978 taxable value as the basis for computing county 
officials' salaries under Section 25-605 for the 1977-1978 
fiscal year. 'l'hc present guesti.on is whether the 1977 
umcndment which inserted "as of January l, 1977" compels a 
different result than that reached in Brown. 1 conclude it 
doc~s nol. 

T!JP taxable valuation of a county is dRtermined pursuant to 
JssessmRnt procedures set forth in Section 84-406, R.C.M. 
l'l47, which requires the DRpartmcnl of Revenue (DOR) or its 
~qcnls, beqlnninq Junuary L of each year, Lo assess all. 
propRrty in pach county which is subject to taxation. 
County 1\ssRssors arc aqents of DOR for purposes of assessing 
county property ~nd reporting valuation. Section 84-
402 (2), R.C.M. 1947. The assessment procedure cont.inues 
ov~r a several month IJeriod. Pinal valu~tions must be 
reporled to DOR no later than the second Monday of July of 
Lhc s~me year, Section 84-406, R.C.M. 1947, and is the baSlS 
for determining the rate of tax levy for the fiscal year 
lwqinning ,July l of each yeLJr, Section 16-1904(6), R.C.M. 
1947. 

'.!'he question raisRd by the 1977 1\mendment to Section 25-605 
is whether the taxable valuation of a county "as of January 
I, 1977" is thR valuation as iJ}readL calculated and e>xisting 
on Sdid date- i.e., the valuation for the old 1976-1977 
f i scul year - or tJH? valuation determined und-er assessment 
pr·ocRedlnqs which commenced on ,January l, 1977 - i.e., the 
valuation used for the new 1977-1978 fiscal year. It is my 
opinion that thP amendment requires the usP of the new 
taxable value. 

Although the lax assessment process begins January 1 and 
continues until July l, all property, with minor exceptions, 
is valued as of January 1 of the assessment year. In the 
case of motor-veh.ieles, specific provision is made requiring 
th~ assessment of vehicles "as of January 1," although the 
actual dsscssment may be made on the vehicle registration 
clilte. Sections 84-406 (4) (a) and 53-162, R.C.M. 1947. 
Section 84-406, R.C.M. 1947, requires as a general rule, 
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that property is to be assessed "to the person by whom it 
was owned * * * at 12 midnight of January 1 next preceding" 
and the entire section is entitled "GENERAL ASSESSMENT DAY." 
(Emphasis added.) I am informed by the Deparment of Revenue 
that it interprets Section 84-406, R.C.M. 1947, as requiring 
property to be valued as of January 1 of the assessment 
year, whatever date the assessment is actually made, and has 
implemented this interpretation in its rules and in practice, 
I concur with DOR's interpretation, which finds further 
support in the fact that the statutory lien for property 
taxes attaches at 12 midnight, January 1 of each year, 
Sections 84-3808 and 84-3809, R.C.M. 1947. 

Since 1965, the Legislature has increased salary levels of 
county officers at two year intervals. Chapter 216, Laws of 
1965; Chapter 231, Laws of 1967; Chapter 284, Laws of 1969; 
Chapter 265, Laws of 1971; Chapter 391, Laws of 1973; Chapter 
102, Laws of 1975; Chapter 493, Laws of 1977. In conjunction 
with the 1975 increase the Legislature attached a provision 
making the increase payable in two steps, one-half during 
the 1975-1976 fiscal year and the remaining one-half the 
next fiscal year. Section 2 of Chapter 195, Laws of 1975. 
The legislation, however, did not change the language of the 
first paragraph of Section 25-605 which made salaries payable 
"based on population and taxable valuation in accordance 
with the following schedule." This created potential conflict 
with Brown. In Brown, the Supreme Court held that salaries 
must be--recomputed each year, based on the new population 
and taxable valuat ionfigures. Thus, under ~e Brown inter
pretation, a significant increase in population and/or 
taxable value from the 1975-1976 fiscal year to the 1976-
1977 fiscal year would have entitled county officers to 
increases for the 1976-1977 year in addition to increases 
which were computed on the basis of 1975-1976 values. 
Arguably, the Legislature did not intend two separate salary 
increases when it enacted the 1975 amendment but intended 
that the s~lary level for both the 1975-1976 and 1976-1977 
fiscal years be fixed by reference to the population and 
taxable v~luation figures for the 1975-1976 fiscal year, 
'with the increase payable in two steps. The clear effect of 
the 1977 amendment is to eliminate the potential for con
flicting interpretations, making it clear that salary levels 
for the two subsequent fiscal years arc based on the popula
tion and taxable value figures for the first fiscal year 
only. 

Since taxable value of property as of January l, 1977, is 
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that value which has been determined pursuant to Section 84-
406 for use in the 1977-1978 taxable year, such value must 
be used by the county in fixing county officers' salaries 
under Section 25-605. 

II 

Your second question arises as the result of the failure to 
complete the tax assessment process by the July l deadline 
specified ln Section 25-609.1 and Brown. It is my under
standinCj thal this failure was common~ to severctl counties 
and was caused in large part by ongoing revaluation required 
under Section 84-429.14, R.C.M. 1947. Since the taxable 
value for the 1977-1978 fiscal year was unavailable on July 
1, salaries of county officers could not be computed until a 
later du.te. Nevertheless, Lhe salu.r.iL!.s, once compuled, arE> 
retroactivc lo July l. Section 2 of Chapter: 195, !.aws of 
1977, is expl1cit and mandatory: 

One-half of all salary incrcases provided Eor in 
section 1 (section 25-605) shall be effective July ~~ 
1977. and the remainder of suCi1incriiases- sl!all-bc 
effect_i.ve July 1, 1978. (Emphasis Su!Jplied.) 

See also Grown, J65 Mont. at 394-395. 

IIl 

Your final question concerns budgeting for and paying irltcr
est on unpaid, registered warrants which result from a 
county's inability to adopt a budget and levy taxes on the 
second Monday of August. It is my understanding that several 
of the counties have been unabl0 to adopt budgets by Lhe 
deadline set in Section 16-1904(6), R.C.M. 1947, because of 
the ongoing property reassessment and delays in computing a 
final valuation of property. In some counties budget adcJp
tion has been significantly delayed and in turn tax collec
tions have been delayed. 

The Legislature has made express provision for unpaid warrants. 
Section 16-1810, R.C.M. 1947, provides: 

W.':>rrants--specif ica tion-presen t_a tion_~and _ _l'_a;tmcn:t:_. 
Warrants drawn by order of the board on the county 
treasurer for thG current expenses during each yenr 
must specify the liability for which they are drawn 
and when thPy accrued, and must be paid in the order of 
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presentation to the treasurer. If the fund is insuf
ficient to pay any warrant, it must be registered and 
thereafter paid in the order of its registration. 

Boards of county commissioners are authorized to pay interest 
on unpaid warrants. Section 16-2604, R.C.M. 1947, provides: 

Registry of warrants-interest. When any county warrant, 
any high school warrant or any school district warrant 
hereafter issued is presented to the treasurer for pay
ment and the same is not paid for want of funds, the 
treasurer must endorse thereon, "not paid for want of 
funds," annexing the date of presentation, and sign his 
name thereto; and from that time until paid the warrant 
_shall bear interest at ~ rate ~ixed !::J'_ the. board ()!_ 
~tees in ~~cordance with law. (Emphasis added.) 

Since counties have authority to pay interest on warrants, 
provision for such interest is an appropriate budget item. 

THEREFORE, IT IS MY OPINION: 

1. The "taxable value" of property within a county to 
be used in computing county officers' salaries for 
the 1977-1978 fiscal year pursuant to Section 25-
605, R.C.M. 1947, is the taxable value determined 
under assessment procedures in Section 84-406, 
R.C.M. 1947, for the current 1977-1978 fiscal 
year. 

2. Pursuant to Sections 25-605 and 25-609.1, R.C.M. 
1947, salaries of county officers must be fixed by 
July l. In the event a county is unable to fix 
the salary on or before that date, county officials 
are entitled to salary increases retroactive to 
July 1. 

3. Counties may budget for and pay interest on unpaid, 
registered warrants. 

M~ours, 
MIKE GREELY 
Attorney General 

MG/MMcC/br 
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VOLUME 37 OPINION NO. 102 

HOSPITAL DISTRICTS - Subdivisions of the county; 
HOSPITAL DISTRICTS - Employees entitled to vacation and sick 
leave benefits same as county employees; 
COUNTY GOVERNMENT - Hospital Districts as subdivision there
of; 
SECTIONS 59-1001 and 59-1008, R.C.M. 1947; 

HELD: Under Section 59-1001 et seq., R.C.M. 1947, 
employees of county hospital districts are 
employees of a subdivision of the county and 
are therefore entitled to r~ceive the 
vacation and sick leave benefits provided 
public·employees. 

26 December 1977 

David E. Fuller, Commissioner 
Department of Labor & Industry 
1331 Helena Avenue 
Helena, Montana 59601 

Dear Mr. Fuller 

You have requested my opinion concerning the following 
question: 

Are employees of county hospital districts en
titled to receive sick and annual leave benefits 
as set forth in sections 59-1001 through 59-1008, 
R.C.M. l94?? 

Section 59-1001 provides in pertinent part: 

Annual Vacation Leave 
(1) Each full t1me employee of the state, or any 
county or city thereof is entitled to and shall 
earn annual vacation leave credits from the first 
full pay period oi employment. 

Section 59-1008 provides: 

Sick Leave 
( 1) Each full time employee of the state or of 
any county or city thereof is entitled to and 
shall earn sick leave credits from the first full 
pay period of employment. 
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To qualify for vacation and sick leave benefits under the 
above provisions, an individual must be an employee of the 
state, county, or city. Section 59-1007 .1 ( 2) defines em
ployee as " ... any person employed by the state, county or 
city government." 

An employee of a subdivision of the state or county is 
considered, for the purpose of this chapter, to be an 
employee of the governmental unit involved. Teamsters Local 
#45 v. Cascade County School District #1, 162 Mont. 227~ 
P.2d 339 (1973); See also, Lon?Pre v. School District No.2, 
151 Mont. 345, 443 P.2d 1; F1.tzpatrick v. state Board of 
Examiners, 105 Mont. 234, 70 P.2d 285. 

The answer to ·your question depends upon whether or not 
~ounty hospital districts are political subdivisions of the 
county. The statutes concerning hospital districts are 
codified in section 16-4301, et seq., R.C.M. 1947. Each 
district may encompass all or a portion of a particular 
county. They are established by vote of the district resi
dents and are financed by public funds in the form of a 
property tax levied upon the property within the district. 
Hospital districts are governed by a board of trustees who 
have administrative power and authority under Section 16-
4308. Among other powers, that section gives the district 
authority to: 

(1) Employ nursing, administrative, and other 
personnel, legal counsel, engineers, architects, 
and other qualified persons, who may be paid for 
their services by monthly salaries, hourly wages, 
and pension benefits, or by such fees as may be 
agreed upon. 

Althou~h hospital districts are relatively autonomous, it is 
my op1nion that they are political subdivisions of the 
county for the purposes of Sections 59-1001 through 59-1008. 

Sections 16-4302 through 16-4307 provide the board of county 
commissioners an integral role in the formation of hospital 
districts. A petition for the establishment of the district 
is first directed to the board of county commissioners and 
the board then conducts a hearing. The board may make 
boundary changes in the proposed district before calling for 
an election. After the voters have approved a proposed 
hospital district, it is then encumbent upon the board to 
organize the district, call for the election of trustees, 
and in certain instances the board of county commissioners 
has authority to appoint individuals as district trustees. 
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County commissioners have exclusive authority to levy taxes 
for the maintenance of a hospital district. Section 16-4309 
provides in pertinent part: 

The board of county commissioners must, annually, 
at the time of levying county taxes, fix and levy 
a tax, in mills, upon all property within said 
hospital district clearly sufficient to raise the 
amount certified by the board of hospital 
trustees. 

section 16-4310 provides that the county treasurer shall be 
the treasurer for the hospital district and maintain a 
detailed account of all tax monies paid into the account. 
The board of county commissioners administers the procedure 
for withdrawal of a portion of the district as well as the 
annexation and dissolution procedures of the district. 
Section 16-4313 further provides: 

"· .. any assets of the district remaining after all 
debts and obligations of the district have been 
paid, discharged or irrevocably settled, shall 
become the property of the county. " 

By virtue of the relationship between the county and the 
district, it is clear that a hospital district is a sub
division of the county, created to provide the public with 
hospital service. 

In an analagous situation, the Montana Supreme Court in 
Teamsters Local #45 v. Cascade C~unty School District No. 1, 
supra, held that school distr1ct employees, other than 
teachers, were entitled to vacation benefits under Section 
59-1001. In its decision the Court gave effect to a long 
line of Montana cases holding that a school district is a 
political subdivision and instrumentality of the state. In 
construing Section 59-1001 the court went on to say at P. 
280: 

The legislature used the term employees in its 
generic sense to include all employees of the 
state or employees of state agencies of which a 
school district is included. 

Significantly, Section 16-4307 provides that elections for 
hospital district trustees are to be conducted in the same 
manner as elections for school district trustees. 
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Opinions of the Attorney General, Vol. 35, No. 71, held that 
a flre district ~s a subdivision of the county and that 
therefore employees of the fire district were entitled to 
vacation and sick leave benefits under Section 59-1001, et 
seq. R.C.M. 1947. That opinion states: 

The plain, ordinary meaning of the language in 
Sections 59-1001 through 59-1009 indicates an 
obvious legislative intent to provide vacation and 
sick leave benefits to all public employees. 

Employees of hospital districts are public employees who 
receive their compensation from public funds, and it has 
been held in other jurisdictions that employees who are paid 
with public funds are employees of the state or subdivisions 
thereof. Industrial Conunission of Ohio v. Saner, 127 Ohio 
366, 188 N.E. 559. - -~ ---

The statutes in question confer benefits upon "an employee 
of the state, or any county or city thereof". As hospital 
district employees are public employees of a political 
subdivision of the county, they are entitled to vacation and 
sick leave benefits as set forth in the above provisions. 

THEREFORE, IT IS MY OPINION: 

Section 59-1001 et seq., R.C.M. 1947, employees of 
county hospital districts are employees of a sub
division of the county and are therefore entitled to 
receive the vacation and sick leave benefits provided 
public employees. 

MG/MCG/ar 
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VOLUME 37 OPINION NO. 103 

POLICE - Annuities for officers no longer employed; 
POLICE DEPARTMENTS - Consolidated, purchase of retirement 
annuities; 
RETIREMENT SYSTEMS - Police departments, purchase of an
nuities. 
MUNICIPAL CORPORATIONS - Expenditure of state funds for 
police officers; 
SECTIONS 11-1834, 11-1837, 16-2726, R.C.M. 1947; 35 Op. 
Atty. Gen. 72. 

HELD: The town of Columbus may expend funds 
received pursuant to Section 11-1834, R.C.M. 
194 7 to purchase an annuity for former 
members of its police department even though 
the town now has a consolidated department. 

28 December 1977 

Richard Heard, Esq. 
Town Attorney 
Town of Columbus 
Columbus, Montana 

Dear Mr. Heard: 

You have requested my opinion on the following question: 

May the town of Columbus, which has previously 
consolidated its police services pursuant to 
Section 16-2726, R.C.M. 1947, expend funds 
received pursuant to section 11-1834, R.C.M. 1947, 
to purchase a retirement annuity for policemen no 
longer employed by the town? 

Section 11-1834, R.C.M. 1947 provides for annual state 
payments to municipalities with police departments: 

At the end of each fiscal year, the state auditor 
shall issue and deliver to the treasurer of each 
city and town in Montana, having a police depart
ment, his warrant for an amount computed in the 
same manner as the amount paid (or that would be 
paid if an existing relief association met the 
legal requirements for payment) to cities and 
towns for fire department relief associations 
pursuant to Section 11-1919, R.C.M. 1947. 
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Under the terms of Section 11-1837 these funds so received 
are to be spent by a city or town not coming within the 
provisions of the police retirement law for one of two 
purposes: "for police training or to purchase pensions for 
members of their police department." 

The town of Columbus consolidated its police department with 
the Stillwater County Sheriff's Department and formed a 
Department of Public Safety pursuant to Section 16-2726, 
R.C.M. 1947. As a result of this consolidation the members 
of the town's police department were no longer employed by 
the town. 

You want to know if the funds received under Section 11-1834 
can be used to buy an annuity for these discharged officers. 

This office has determined in a previous opinion that cities 
and towns who have consolidated their law enforcement 
services, pursuant to Section 16-2726 have "police depart
ments" within the meaning of Section 11-1834 and are there
fore eligible to receive funds thereunder. 35 Opinions of 
the Attorney General 72. 

Therefore, is a purchase of an annuity for the benefit of 
former members of a police department a purchase of 
"pensions for members of [its] police department" within the 
meaning of Section 11-1837? It is the general rule of law 
~hat pension statutes are to be construed liberally in favor 
of the pensioner. Adams v. City of Modesto, 53 Cal. 2d 833, 
j50 P.2d 529 (1960). 

The purchase of an annuity for former members of the police 
department to reward them for long years of service and the 
sudden discontinuance of their employment is certainly an 
application of funds for which the police retirement system 
law was passed. Applying the liberal rule of construction 
the purchase of such an annuity is the expenditure of funds 
to "purchase pensions for members of [its] police depart
ment." 

THEREFORE, IT IS MY OPINION: 
The town of Columbus may expend funds received pursuant 
to Section 11-1834, R.C.M. 1947 to purchase an annuity 
for former members of its police department even though 
the town now has a consolidated department. 

/~~ly~~ 
Attorney 
DM/so 
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VOLUME 37 OPINION NO. 104 

EMPLOYEES, PUBLIC - Code of ethics; 
COUNTY OFFICERS AND EMPLOYEES - Code of ethics; 
CORONER - Conflict of interest; 
SHERIFF, DEPUTIES - Outside employment; 
CONFLICT OF INTEREST - Public employees, code of ethics; 
SECTIONS 39-1701 et seq., R.C.M. 1947; 
OP. ATTY. GEN. Vol. 35, #92. 

HELD: l. A member of a county board breaches a 
fiduciary duty if he enters into a sub
stantial financial transaction for personal 
business with a person he inspects or super
vises in the course of his official duties. 

2. The voluntary disclosure provisions of 
Section 59-1710, R.C.M. 1947 will serve to 
excuse an act which would otherwise be a 
violation of the Code of Ethics only if the 
individual involved is a member of the local 
governing body, or a state department head or 
member of a state quasi-judicial or rule
making board. 

3. A county coroner who is also a mortician 
violates the provisions of Section 59-
1707(2)(b), R.C.M. 1947 if he directs that a 
body be taken to a funeral parlor in which he 
has a substantial financial interest, unless 
he has no discretion to select the funeral 
parlor. 

4. A deputy sheriff may accept employment as a 
security guard without violating Section 
59-1707(2)(a), R.C.M. 1947. 

5. A county employee breaches his fiduciary duty 
to the county if he engages in a substantial 
financial transaction for private business 
purposes with a county employee he supervises 
in the course of his official duties. 

6. The Code of Ethics prohibits a county 
employee from using confidential information 
acquired in the course of his official duties 
to further his economic interest, but it does 
not prohibit a county employee from bidding 
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on county property being sold 
auction or 1 imi t the employees ' 
purchase tax deeds. 

at public 
ability to 

10 January 1978 

The Honorable Frank Murray 
Secretary of State 
State Capitol 
Helena, Montana 59601 

Dear Mr. Murray: 

You have requested my opinion on the following questions 
pursuant to your authority to issue advisory ethics opinions 
under section 59-1711: 

1. May a member of a county board enter into a 
partnership agreement with other individuals to 
develop property, which the board member owned 
prior to taking office, if the proposed develop
ment does not require action or approval by the 
board of which he is a member? The individual 
partners may from time to time appear before the 
board on entirely unrelated matters. 

2. If a member of a county board may enter into such 
an arrangement, is he subject to the disclosure 
requirements of Section 59-1710, R.C.M. 1947? 

3. Does the county coroner, who is also a mortician, 
violate the provisions of Section 59-1707 ( 2) (b), 
R.C.M. 1947, when acting in his official capacity 
as coroner, if he directs that a body be taken to 
a funeral parlor in which he has an ownership 
interest? 

4. May a deputy sheriff accept employment as a 
security guard on his own time without violating 
Section 59-1707(2)(a), R.C.M. 1947? 

5. May a county employee employ in his private busi
ness a county employee he supervises in the course 
of his official duties without violating Section 
59-l707(2)(a), R.C.M. 1947? 

6. Does any provision of the Code of Ethics prohibit 
or limit the right of a county employee to bid on 
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county property being sold at public auction, or 
to bid on or purchase tax deeds from the county? 

The 1972 Montana Constitution directed the legislature to 
provide a code of ethics for government employees. Chapter 
17, Title 59 was enacted by the 45th Legislature as a 
partial response to that mandate. Section 59-1701 provides 
that the purpose of the chapter is to establish a code 
prohibiting "conflict between public duty and private 
interest. 11 

The ethical ramifications of public duty have received 
considerable scrutiny in the courts. See e.a. Schumacher v. 
City of Bozeman, 34 Mont. Rep. 1288 (l9Tl). The United 
States~Supreme Court in considering the rationale of a 
federal conflict of interest statute held: 

The obvious purpose of the statute is to insure 
honesty in the government's business dealings by 
preventing federal agents who have interests ad
verse to those of the government's from advancing 
their own interest at the expense of public wel
fare. 

The Court also held that such statutes must be given broad 
interpretation: 

The statute is thus directed not only at dishonor, 
but also at conduct that tempts dishonor. This 
broad proscription embodies a recognition of the 
fact that an impairment of impartial judgment can 
occur in even the most well-meaning men when their 
personal economic interests are affected by the 
business they i:t·ans.:.ct on behalf of the Govern
ment. To this exter.c, therefore, the statute is 
more concerned with '"hat might have happened ln a 
g1ven situation than with what actually happened. 
It attempts to prevent honest government agents 
from succumbing to temptation by making it illegal 
for them to enter into relationships which are 
fraught with temptation. 

u.S. v. Mississippi Valley Co. , 364 U.S. 520 ( 1961). See 
also, People v. Savaino, 335 N.E.2d 553 (Ill. 1975); 
Stigall v. City of Taft, 375 P.2d 289 (Cal. 1962). 

The Montana Code of Ethics, Section 59-1701 et ~· pro
vides that the holding of public office or employment 1s a 
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public trust. The Code prohibits certain activities, the 
commission of which constitutes a breach of the employee's 
fiduciary duty to the state. The measure of liability for 
fiduciary transgressions is provided in Section 86-310; the 
officer or employee may be required to account to the public 
for all profits, proceeds or the reasonable value of any 
benefit to him by virtue of his misconduct. 

The prohibitions and penal ties of the Code do not preempt 
prior statutory provisions which may make other activity by 
public employees unlawful. See for example the provisions 
of Section 59-501, R.C.M. 1947, regarding public contracts, 
and the criminal provisions for official misconduct, Section 
94-7-401, especially the provisions for knowingly performing 
an act prohibited by law. 

our Code recognizes a distinction between legislators, other 
officers and employees of the state government and officers 
and employees of local government. The Code recognizes that 
some actions are "conflicts per se between public duty and 
private interest," while other actions may or may not pose 
such conflicts depending upon the particular circumstances. 
section 59-1701. 

While some actions are described as being "conflicts per 
se," it is necessary to look at each particular transaction 
or relationship in conjunction with the surrounding circum
§tances before a determination can be made as to whether or 
r~~ot a breach has occurred. For example, a number of pro
t~ibi tions require a "substantial" financial transaction or 
c1n act "substantially" affecting economic benefit. In those 
;.nstances, what is "substantial" may depend largely on the 
~articular facts and circumstances involved. 

Your first two questions describe a situation where a member 
of a county board enters into a partnership agreement with 
other individuals to develop property. The proposed 
development does not require action or approval by the 
board, but the individuals with whom the board member 
proposes to associate have appeared before the board in the 
past and may in the future appear and require board approval 
regarding matters not related to the proposed property 
development. 

section 59-1707, "Rules of Conduct for Local Government 
Officers and Employees" provides: 
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(1) Proof of commission of any act enumerated in 
this section is proof that the actor has breached 
his fiduciary duty. 

(2) An officer or employee of local government may 
not: 
(a) engage in a substantial financial transaction 
for his private business purposes with a person 
whom he inspects or supervises in the course of 
his official duties; or 
(b) perform an official act directly and sub
stantially affecting to its economic benefit a 
business or other undertaking in which he either 
has a substantial financial interest or is engaged 
as counsel, consultant, representative, or agent. 

( 3) A member of the governing body of a local 
government may perform an official act notwi th
standing this section when his participation is 
necessary to obtain a quorum or otherwise enable 
the body to act, if he complies with the voluntary 
disclosure procedures under 59-1710. 

Section 59-1702(3) specifically provides that a m~'~er of a 
"board, commission or committee" is an "employee" under the 
meaning of the Code. A partnership to develop property is a 
"substantial financial transaction" under the definition of 
"financial interest" established in Sections 59-1702(4)(a) 
and 59-1702(4)(d). 

For the partnership to violate the Code however, it is 
necessary to determine whether the proposed partners are 
persons whom the board member "inspects or supervises in the 
course of his official duties." A fundamental principle of 
statutory interpretation is that words should be construed 
favor in:; the plain meaning of the language used. State ex 
rel. Huffman v. District Court, 154 Mont. 201, 461 P.2d 847 
( 1969). Webster's New International Dictionary, Second 
Edition, defines the word "inspect" as: 

to look upon; to view closely and critically, esp. 
so as to ascertain quality or state, to detect 
errors, etc.; to scrutinize; (2) to view and 
examine officially. 

The same volume defines "supervise" in pertinent part "to 
oversee for direction; to superintend; to inspect with 
au thor i ty. " To determine whether the board member inspects 
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or supervises the prospective partner, it is necessary to 
examine the duties of the particular board in question and 
interpret the facts in accord with the statute on a case by 
case basis. If the board member does 11 inspect or supervise 
in the course of his official duties 11 one of his potential 
partners, then engaging in that business activity would be a 
breach of fiduciary duty under the provisions of Section 
59-1707(2)(a). 

Your second question refers to voluntary disclosure. If it 
is determined above that no fiduciary breach is involved and 
that the board member may enter into such an arrangement, 
then he is subject to the provisions of Section 59-
1707(2)(b), and may not perform an official act which 
directly and substantially affects a business in which he 
has a substantial interest. Section 59-1710 does allow a 
member of a local governing board to perform an "official 
act" in certain circumstances if he complies with the dis
closure procedures of Section 59-1710. 

The disclosure provisions of Section 59-1710 provide: 

A public officer or employee may, prior to acting 
in a manner which may impinge on his fiduciary 
duty, disclose the nature of his private interest 
which creates the conflict. He shall make the 
disclosure in writing to the secretary of state, 
listing the amount of his financial interest, if 
any, the purpose and duration of his services 
rendered, if any, and the compensation received 
for the services or such other information as is 
necessary to describe his interest. If he then 
performs the official act involved, he shall state 
for the record the fact and summary nature of the 
interest disclosed at the time of performing the 
act. 

section 59-1710 standi~g alone does not state that a public 
officer or employee ~s relieved of his obligations for 
breach of fiduciary duty by following the disclosure pro
visions of that section. As a practical matter, this 
section has no effect on a potential fiduciary breach other 
than to show good faith on the part of the individual dis
closing. section 59-1711 provides that the secretary of 
State may issue advisory opinions. However, nothing in 
Section 59-1711 gives the disclosing party a right to rely 
on opinions the Secretary may issue. 
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There are only two instances in Chapter 17 where voluntary 
disclosure exonerates a potential breach. Section 59-
1706 ( 3), Rules of Conduct for state Officers and Employees 
states: 

{3) A department head or a member of a quasi
judicial or rulemaking board may perform an of
ficial act, notwithstanding subsection (2)(e), if 
his participation is necessary to the administra
tion of the statute and if he complies with the 
voluntary disclosure procedures under 59-1710. 

Section 59-1707 ( 3), Rules of Conduct for Local Government 
Officers and Employees, has a simllar provision: 

(3) A member of a governing body of a local 
government may perform an official act notwith
standing this section when his participation is 
necessary to obtain a quorum or otherwise enable 
the body to act, if he complies with the voluntary 
Qisclosure provision procedures under 59-1710. 

Other than the two quoted provisions, nothing in Chapter 17 
permits a public officer or employee to perform an act which 
would be a fiduciary breach by conforming to the voluntary 
disclosure provisions of 59-1710. Legislative intent must 
be determined from the actual words used in the statute and 
statutory interpreters are not permitted to insert language 
possibly omitted. In re Transportation of School Children, 
117 Mont. 618, 161 P.2d 901 (1945). 

The answer to your second question can be answered by review 
of the Code of Ethics. You will note from the above quoted 
provisions of section 59-1707 ( 3), only members of a local 
governing body are permitted to perform an official act by 
complying with the voluntary disclosure procedures of 
Section 59-1710. If the county board concerned is the board 
of county commissioners then the disclosure provisions under 
Section 59-1707 ( 3) apply. If the individual is a member of 
any other county board the disclosure provisions of that 
section will not exonerate an official act performed in 
derrogation of fiduciary responsibilities. 

Question three involving county coroners who are also 
morticians was addressed in 35 O~lnions of the Attorney 
General, No. 92 which held that Sectlon 59-501, prohibiting 
county officers from being personally interested ln any 
contract made in their official capacity, did not prohibit 
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the. co~nty coroner, who is also a licensed mortician, from 
assJ.gnJ.ng coroner cases to a mortuary in which he had an 
interest. Section 59-501(2)(d) specifically excludes con
tracts for professional services. It was held that a 
licensed mortician is a professional, and therefore cdn
tracts entered into by licensed morticians were contracts 
for professional services and exempt by the statute. 

However, the Code of Ethics, specifically Section 59-
1707 ( 2) (b), was enacted subsequent to that opinion and on 
its face prohibits such activity by a county coroner. A 
county coroner is a local government officer and employee as 
defined by Sections 59-1702(3) and (6). The facts of each 
case must be examined to determine if there is a substantial 
financial interest involved, as well as a direct and sub
stantial economic affect when a coroner directs that a body 
be taken to a funeral parlor in which he has an ownership 
interest. Clearly, a majority or sole ownership interest is 
substantial but a 10% ownership interest may not be. 

An official act is required for the prohibitions of Section 
59-1707(2)(b) to apply. Therefore, an additional considera
tion is raised by your question. section 59-1702(5) defines 
"official act" as: 

... a vote, decision, recommendation, approval, 
disapproval, or other action including inaction 
which involves the use of discretionary authority. 
(Emphasis supplied). 

~egarding duties of the coroner, section 82-443 provides: 

When a medical examiner or coroner takes custody 
of a body of a deceased person for purposes of 
examination and no other person claims the body, 
the coroner of the county in which the death 
ocurred or the body was found shall cause it to be 
decently interred. (Emphasis supplied) 

It is clear that a coroner has the absolute responsibility 
of seeing the body is given a decent burial. But there are 
circumstances where the coroner has no discretion. For 
example, in many communities throughout the state the 
coroner is the only mortician in the jurisdiction. A 
coroner only has jurisdiction within his own county. See 
e.g., Sections 95-812 and 16-2406. In counties where the 
only mortician is the coroner, the only feasible manner in 
which a coroner can perform the statutory duties of Section 
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82-443 may be to refer the corpse to the mortuary with which 
he is associated. That is not a matter reasonably within 
the discretion of the coroner and therefore is not strictly 
an official act within the meaning of the Code of Ethics. 
However, only in those limited instances where no discretion 
is involved will the coroner not be in violation of Section 
59-1707(2) (b). 

In response to the fourth question, a deputy sheriff may 
work as a security guard on his off-duty hours without 
violating section 59-1707(2)(a). A deputy sheriff is an 
employee of local government and his work as a security 
guard probably would be a substantial financial transaction 
under the definitions in the chapter. However, his work as 
a security guard is not a financial transaction with a 
person whom he inspects or supervises in the course of his 
official duties as the terms "inspect" or "supervise" are 
defined above. consequently, there is no violation of that 
particular statute. 

In response to your fifth question, a county employee who 
supervises a number of other county employees may not under 
the Code employ in his private part-time business, if it is 
a "substantial financial transaction," another county 
employee whom he supervises in the course of his official 
duties. Again, Section 59-1707(2)(a) prohibits a county 
employee from engaging in a substantial financial trans
action with a person he inspects or supervises. In 
pertinent part Section 59-1702 ( 5) defines "financial 
interest" as an interest held by an individual which 1s: 

(c) an employment or perspective employment for 
which negotiations have begun. 

The issue of whether the particular financial transaction 
described in your question is to be considered substantial, 
however, will have to be decided on a case by case basis. 
Consideration should be given to the nature and extent of 
the transaction; the nature and extent of the employee
supervisor relationship; and the amount of remuneration in 
proportion to the individual salaries involved, as well as 
the intent and purpose of the Code. 

In response to your last question, there is no provision in 
the Code of Ethics which strictly prohibits or limits the 
right of a county employee to bid on county property being 
sold at public auction or bid on or purchase tax deeds being 
sold by the county. However, under the rules of conduct for 

Montana Administrative Register dil~·· ,, 1-1/25/78 



-140-

all public employees, enumerated in Section 59-1704, an 
employee may not: 

(a) disclose or use confidential information 
acquired in the course of his official duties in 
order to further substantially his personal 
economic interests. 

This provision should be liberally construed. U.S. v. 
Mississippi Valley co., supra. In addition the prov1sions 
of Sections 59-501 and 59-502 may apply in some situations. 
Any employee purchasing property or acquiring property 
through the county must certainly be mindful of the 
potential danger of conflict and act accordingly. 

THEREFORE, IT IS MY OPINION: 

1. A member of a county board breaches a fiduciary 
duty if he enters into a substantial financial 
transaction for personal business with a person he 
inspects or supervises in the course of his of
ficial duties. 

2. The voluntary disclosure provisions of Sec~~on 
59-1710, R.C.M. 1947 will serve to exonerate' an 
act which would otherwise be a violation of the 
Code of Ethics only if the individual involved is 
a member of the local governing body, a state 
department head or member of a state quasi
judicial or rulemaking board. 

3. A county coroner who is also a mortician violates 
the provisions of Section 59-1707(2)(b). R.C.M. 
1947 when he directs a body be taken to a funeral 
parlor in which he has a substantial financial 
1nterest, unless he has no discretion to select 
the funeral parlor. 

4. A deputy sheriff may accept employment as a 
security guard without violating section 59-
1707(2)(a), R.C.M. 1947. 

5. A county employee breaches his fiduciary duty to 
the county if he engages in a substantial 
financial transaction for private business 
purposes with a county employee he supervises in 
the course of his official duties. 
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6. The Code of Ethics prohibits a county employee 
from using confidential information acquired in 
the course of his official duties to further his 
economic interest, but it does not prohibit a 
county employee from bidding on county property 
being sold at public auction or limit the 
employees' ability to purchase tax deeds. 

Attorney 

MMcGjso 
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