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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of Rules concerning any 
reduction in work force 
of State employees. 

TO: All interested persons 

NOTICE OF PROPOSED 
ADOPTION OF THE 
REDUCTION IN WORK 
FORCE RULE. NO PUBLIC 
HEARING CO)'TEMPLATED. 

1. On or after Januarv 25, 1978, the Department of 
Administration proposes to adopt a Rule concerning any 
reduction in work force of State employees. 

2. The proposed Rule does not replace or modify any 
section currently found in the Montana Administrative Code. 

3. The proposed Rule reads as follows: 
RULE I. INTRODUCTION. Although no immediate reduction 

in the State work force is anticipated, the following Rule 
shall be adhered to whenever layoffs may become a necessity. 
It shall be the basic Rule of all agencies of the Executive 
Branch that no reduction in the work force shall be instituted 
until all alternatives to accomplish the desired objective 
have been considered and exhausted. 

RULE II. POLICY. (a) If it is necessary to achieve 
a reduction in the work force, consideration must be given 
to the programs to be carried out by the agency and the 
staff structure which, after the reduction, will most 
expeditiously achieve program objectives. Accordingly, 
employees will be retained giving consideration to the 
importance of the following qualities possessed by the work 
force: skill, proximity of retirement, hardship created, 
and tenure. 

(b) Each employee lay-off action must be personally 
reviewed and approved by the agency director or equivalent, 
and each employee must be counseled as much in advance of 
the anticipated action as possible regarding available 
options and reasons for the lay-off. 

(c) An employee must be given written notice a minimum 
of ten (10) working days preceding the effective date of the 
lay-off through use of the prescribed standard form. 

(d) Each agency shall maintain a roster of employees 
who have been laid off and offer reinstatement on a "last 
out, first in" basis, by skill match of job classification. 

(e) Each agency shall make a concerted effort to make 
other agencies aware of both the names and persons laid off 
and their job classifications, and agencies with vacancies 
shall give reinstatement preference to those employees laid 
off by other agencies when recruiting for a specific skill 
if compatible with their Affirmative Action Plan and EEO goals. 
12-12/23/77 "'""~''" ~ll\H Notice No. 2-2-16 
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(f) To avert a break in service, an employee who is 
laid off must elect to convert to an iriactive status and 
must NOT withdraw accumulated retirement contributions or 
sick leave credits (accumulated vacation credits can be used 
to delay the lay-off effective date or the balance may 
remain intact at the option of the employee). During the 
absence caused by a lay-off, no vacation or sick leave 
accrue to the employee, nor does any time in a lay-off 
status count toward earning time for qualifying periods for 
sick or vacation leave. Longevity credits shall continue to 
accrue to laid off employees during the approved period, and 
the employee's merit system anniversary date shall NOT be 
reset upon reinstatement. An employee may claim "inactive 
status by reason of lay-off" for a maximum of 260 working 
days. (Working days is defined as those days an employee 
would have normally been in a pay status). At the expiration 
of that time, the individual must be reinstated or terminated. 
A termination caused by lay-off shall not constitute a break 
in service for longevity purposes unless the employee has 
refused to accept a bona fide reinstatement offer within 
the 260 working days. An employee should be advised to 
check with the personnel/payroll clerk regarding continuing 
health insurance benefits. 

(g) An employee may exercise the option of withdrawing 
accumulated vacation, sick leave, and retirement contributions 
only if the lay-off is anticipated to be other than a tempor
ary lay-off for a specific period of time, not to exceed 
fifteen (15) working days. Such action constitutes a term
ination and a break in service. 

(h) Specific reinstatement offers shall be made to the 
employee in writing. The employee must accept or reject the 
reinstatement offer in writing within five (5) working days 
following receipt of the offer. If a reinstatement offer is 
rejected by the employee, the employee loses all rights to the 
employment offered, but remains in an inactive status if 
applicable. 

(i) Upon recall from a lay-off or upon placement of an 
employee during the inactive period necessitated by a lay-off, 
the employee's salary shall be determined as if the employee 
had never been laid off. If the employee is appointed to a 
lower grade as a result of the lay-off/reinstatement process, 
the employee's salary shall be determined by the appropriate 
Rule in the State Pay Plan in effect at the time of reinstate
ment. 

If an individual re-enters State employment after the 
inactive period has expired, that individual's salary shall 
be Step 1 of the assigned grade. Further, the employee must 
begin a new earning time toward the qualifying period for 
vacation and s.ick leave. A termination caused by lay-off 
shall not constitute a break in service for longevity purposes 
unless the employee has refused to accept a bona fide reinsta-
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tement offer. 
(j) Lay-off shall NOT be used as an alternative to 

discharging an employee for cause or disciplinary purposes. 
unsatisfactory employees should not be placed on a recall 
list and should not be given priority rehire consideration, 
but should be terminated subsequent to complete and appropriate 
evaluation, review and documentation. 

(k) In the process of achieving necessary reduction in 
the work force, an intra-department "bumping process" wherein 
individuals may be assigned to lower classifications within a 
series in lieu of a lay-off can be used. This "bumpinq process" 
policv must be described in writinq, posted for emplovees to 
see and submitted to the Personnel Division, Department of 
Administration. 

(1) The Lav-Off Policy described above will apply to 
permanent, full-time or part-time employees, and would not 
apply to seasonal employees whose employment is regularly 
interrupted by the seasonal nature of their work, or to 
temporary employees with a specific employment period. 

RULE III. PROCEDURES. As a general rule, the following 
procedures are to be used to achieve a reduction in the workforce 
as provided for in the attached layoff Rule. 

(a) DETERMINE THE EXTENT OF THE LAYOFF REQUIRED. 
Establish the amount of savings required and the period in 
which the savings must be achieved. Beginning with the less 
crucial, identify the positions that can be eliminated for 
the period involved together with the weighted salaries of 
each. Continue this process until the desired cost reduction 
has been achieved. 

(b) SELECT THE EMPLOYEES TO BE LAID OFF. In achieving 
a reduction in the workforce, consideration must be given to 
the programs to be carried out by the agency and the staff 
structure which, after the reduction, will most expeditiously 
achieve program objectives. Accordingly, employees will be 
retained giving consideration to the importance of the following 
factors prossessed by the workforce: skill, proximity of 
retirement, hardship created, and tenure. 

(c) DISCUSS LAYOFF WITH EMPLOYEE. Discuss the reasons 
underlying the reduction in force with the employee and explain 
the options of being terminated or going inactive. Make 
CERTAIN that the employee understands the significance of 
termination. 

(d) PREPARE THE NECESSARY PAPERWORK. Prepare the "Layoff 
Notice" form in original and three copies (see attached) to 
provide for the following distribution (the Notice may be 
accompanied by a personalized letter): 

original: Employee's Personnel File 
1st Carbon: Employee (retained) 
2nd Carbon: Agency Layoff Recall File 
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3rd carbon: Local Job Service Office (via employee) 
If required, prepare the regular documentation to remove 

the employee from the active payroll files and post the leave 
transactions, if any, to the employee's leave records (or 
flag "Layoff - Subject to Recall"). 

(e) REINSTATEMENT OFFER. Prepare the "Reinstatement 
Offer" form in original and three copies (see attached) to 
provide the same distribution as the "Layoff Notice" outlined 
above. It is recommended that this "Reinstatement Offer" be 
delivered personally to the employee or, if mailed, be sent 
by certified mail. 

RULE IV. CLOSING. (a) The above forms may be obtained 
from General Services, Mitchell Building, Helena, Montana 
59601. 

(b) All State agencies should be familiar with this 
Rule and its procedures in the event there is a necessity for 
a reduction in workforce. 

(c) This Rule shall be followed unless it conflicts 
with negotiated labor contracts which shall take precedence 
to the extent applicable. 

4. The reason for this Rule is as follows: 
There is a critical need to provide uniform Rules to 

be consistently applied in the event of a reduction in work 
force in any State agency. Adoption of these Rules will 
lessen the possible discriminatory treatment of employees 
during a reduction in work force and provide safeguards to 
an employee's benefits and privileges while in a lay-off 
status. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed adoption to Mr. l1illiam 
Gosnell, Administrator, Personnel Division, Department of 
Administration, Room 101, Mitchell Building, Helena, Montana 
59601. 

6. If a person directly affected wishes to express his 
data, views, or arguments orally or in writing at a public 
hearing, he must make written request for a public hearing 
and submit his request along with any written comments to ,,. 
Hr. William Gosnell before January 23, 1978. 

7. If the department receives requests for a public 
hearing on the proposed Rule from more than ten percent 
(10%) or twenty-five (25) or more persons directly affected, 
a public hearing will be held at a later date. Notification 
of parties will be made by publication in the Administrative 
Register. 

8. The authority of the Department to make the 
proposed adoption of the Rule is based on Section 59-913, 
R.C.M. 1947. Implementation is based on Section 59-913, R.C.M. 
1947. 

12-12/23/77 ~~ •• MAR Notice No. 2-2-16 



-1061-

Jack C. Crosser, Director 
Department of Administration 

Certified to the Secretary of State, December __ l_J __ , 1977. 

Stata of Muntan<J 
\ EMPLO~ ~·:, NAMC ~ 

I EMPLOYEF',; l 
SOCIAl. SfCl!"R'"'TY!.."-NO"-.L.r~-~---... ------1 

l lFFECTIVI'. !JAH: 01' LAYOFF f>,jQTICf. ~ 
LAYOFF NOTICE 

Ai prr.v 1o,J•.,y (J,-.,-u~St>ll \'.Ill I yuu. 1( ,., r)C'i<"";ary thJ: tl11~ ~•j\'1\~y ll',llJC:f! 1:~ warklo·ce As ond1Cit!£d Uy yotlr ~'!J"~turr. 
below yrm 11Jve <:'!t'CII''I !a 

n TfRMI"JP.TF STATi Sf. "'VICE [] BE PLA(:fD IN AN 11\IAC:TIVE STA,iU$ 

PIVISION 

t--
8UHLAU/UNIT 

l 
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lMPLOYH.'S NAME 

STATE OF MONTANA 
!---------- ________ .. _________ .. _,.-

EMPLOYE:.E'S ~OCIAL 

SEC~R-~T_Y~ 1\JUMa_~-~-·------------

Reinst!atemer~(: 
fMPLOYfF'S __ (~~~-~ ,~. ·------

CLASSiriCAYIOrJ Al 
TIME OF- ~A,YOFF 

--·- ----- -l--------i, ___ _ 
EMPL0\'~11 

DEPARlMkNT 
---·-- -1---- ------------· ----------------------- ---

DIVISION 

----- -- ------ ----------·---------------------1 
BUI-l[AU/UNIT 

--- ·--- ---------- ---·. -----··---------·----·---·-----

Pr>r lavoff nMicc dated~ _ you elected to be p/iJ(.ed in an inactnt~' srarus fur 

up to 260 working days pt~nd1ng a re,nstfl!emcnt offer The Stare of MontJnd is. prep;.;red ro 

make you a reinstr~U.'ment offer as follows: 

CLASSIFICAnON - ---""""--~~--------~"'Q 
~ __ . _____ -~~----___ji'---.JI----j 

EMPLOYUI 
bEPARTM.E:.NT 
~- --------- ·------------.---------·-

DIVISION 

-----·---t----- -----------··------------1 
BUFIEAU/UNIT 

OFFER APP~lOVED ~L---------~-------- I 
You must accop( or reject the above offer m writing within lwe (5) working davs by s1gnmg 
this form and returmng it to thO employer department making the rt;unst.:.ttfc•ment offer. 

I (acccpr) (reject) the above rr:instatemem offer. II I reject this of(Pr. f understomd that I rn.·1y 
remain If/ an mactive stJWS for only 260 workmg davs from the offect1VP datt-' of !dyO(f. 

r-~----------~----- --------·~'~IG~N_O~~~·~O~N~LY~~·C-,.---------------------------1 

ACC~nED __ ~,~m=o,~,,~":"7,,-,,~.,-",~'-'"~'-o~.~ .. ~---

•o' 
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BGrORE TH~ DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of Rules concerning 
procedures to apply for 
a Maternity Leave. 

TO: All interested persons 

NOTICE OF PROPOSED 
ADOPTION OF MATERNITY 
LEAVE RULE. NO PUBLIC 
HEARING CONTEMPLATED. 

1. On or after January 25, 1978, the Department of 
Administration proposes to adopt a Rule concerning Maternity 
Leave for State employees. 

2. The proposed Rule does not replace or modify any 
section currently found in the Montana Administrative Code. 

3. The proposed Rule reads as follows: 
RULE I. INTRODUCTION. This policy is adopted to provide 

uniform application of maternity leave by all State agencies 
to all State employees who have served a six month probation
ary period and are in permanent status. Employees and 
supervisors must be aware that maternity leave is disability 
leave and as such must be certified by medical authority if 
requested by the employee's supervising agency. 

RULE II. EMPLOYEE'S RESPONSIBILITY: (a) The employee 
needing maternity leave shall advise her supervisor of her 
condition well in advance of the date she believes maternity 
leave may need to begin and she shall estimate the duration 
of the leave realizing, of course, that the actual duration 
of the maternity leave depends upon the extent and duration 
of her disability. The employee shall, as soon as is 
practical, submit on the prescribed Request for Disability 
Leave form (see attached) a request for anticipated maternity 
leave, noting the date she expects to leave her job and the 
tentative date she plans to return depending upon the extent 
and duration of her actual disability. The request shall 
detail the proposed status of the employee during the course 
of the leave. The employee should use all available accrued 
sick leave first since maternity leave is disability leave 
due to pregnancy. The remaining length of the leave required 
may then be taken as annual leave, accrued compensatory time, 
or leave without pay at the employee's option. The Request 
Form for Disability Leave should be prepared in triplicate to 
provide for the following distribution: 

Original: Employee's Personnel File 
lst carbon: Employee 
2nd Carbor: Supervisor 
(b) If an employee's pregnancy prohibits the employee 

from performing her employment duties before delivery, she 
may be required to submit medical certification to her 
employing agency of her inability to perform her duties. Such 
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medical certification shall only be required for usages of 
accrued sick leave, and/or leave without pay, exceeding five 
(5) working days. A copy of a doctor's Medical Certific
ation of Physical Disability form is attached. Both of these 
forms are available from General Services, Mitchell Building, 
Helena, Montana 59601. 

(c) If the employee is unable to return to her job as 
originally specified, she shall be required to submit medical 
certification of her continued inability to perform her 
employment duties if requested by her employing agency. 

RULE III. SUPERVISOR'S RESPONSIBILITY: (a) Upon being 
notified by the employee of her anticipated need for maternity 
leave, the supervisor shall provide a copy of this Rule to 
the employee and shall attempt to answer the employee's 
questions concerning maternity leave as provided by this 
Rule. The following facts shall be discussed: 

(i) The employee's eligibility for longevity credit 
will be determined in accordance with the State Pay 
Plan Longevity Rules. 

(ii) The employee's credit towards any Step Increase will 
be determined in accordance with the State Pay Plan 
Step Increase Rules. 

(iii)The employee utilizing maternity leave shall not 
earn sick or annual leave credits unless she is 
in a pay status. • 

(iv) The employee may use accrued leave benefits in 
computing her total approved maternity leave. 

(v) The supervisor shall advise the employee to check 
with the agency's personnel/payroll clerk if she 
wishes to individually continue her health insurance 
benefits during the leave in order not to lose any 
continuity of coverage. The State does not continue 
to contribute to the employee's health insurance 
group plan when the employee is in a leave without 
pay status. 

(vi) If, for any reason, the supervisor disapproves the 
request for leave, the supervisor shall list the 
reason(s), what action(s) the employee may take to 
have the leave approved, and shall also ask the 
employee to sign the form indicating that the 
employee is aware the leave has been disapproved 
and the reasons. If the employee refuses to sign 
the form indicating notification of the leave 
request denial, her supervisor shall note upon the 
Request form that the employee saw the written 
denial and simply refused to sign. 

(b) If the employee upon her Request for Disability 
Leave form signified her intention to return at the end of her 
leave of absence, such employee shall be reinstated to her 
original job or to an equivalent position with equivalent 
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pay and accumulated seniority, retirement, fringe benefits, 
and other service credits when the employee is physically 
able to return to work. 

(c) If, at the end of the leave, the employee does not 
return to work as originally planned and does not provide 
medical certification of continuing disability, the employing 
agency shall not be required to reinstate the employee to her 
original or equivalent position. If this situation does 
occur, the employee should be advised in writing that the 
State is released from future employment liability. 

RULE IV. LENGTH OF LEAVE: An employee must be granted 
a "reasonable leave of absence" for disability due to 
pregnancy, which may include pre-natal care, birth, 
miscarriage, abortion and/or post-natal care. The length of 
time to which an employee is entitled because of such 
disability depends totally upon the extent and duration of 
the disability resulting from pregnancy. There is no specific 
length of time for maternity leave. Maternity leave is 
disability leave and pregnancy must be treated as any other 
disability. Therefore the disability will vary from employee 
to employee and the duration of maternity leave can only be 
determined with each employee based upon agreement between the 
employee and her supervising agency and/or proper medical 
certification that the employee is not able to perform her 
employment duties. 

RULE V. CLOSING. This Rule shall be utilized unless 
it conflicts with negotiated labor contract provisions, which 
shall take precedence to the extent applicable. 

4. Reason for this Rule is as follows: 
There is a need for uniform Rules to provide procedures 

and forms for an employee to apply for a maternity leave. 
An employee also needs to be aware of responsibilities and -
rights as a State employee while on a Maternity Leave. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed adoption to Mr. William 
Gosnell, Administrator, Personnel Division, Department of 
Administration, Room 101, Mitchell Building, Helena, Montana 
59601. 

6. If a person directly affected wishes to express his 
data, views, or arguments orally or in writing at a public 
hearing, he/she must make written request for a public hearing 
and submit his/her request along with any written comments to 
Mr. William Gosnell before January 23, 1978. 

7. If the department receives requests for a public 
hearing on the proposed Rule from more than ten percent 
(10%) or twenty-five (25) or more persons directly affected, 
a public hearing will be held at a later date. Notification 
of parties will be made by publication to the Administrative 
Register. 

8. The authority of the Department to make the 
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proposed adoption of the Rule is based on Section 59-913, 
R.C.M. 1947. Implementation is based on Section 59-913, R.C.M. 
1947. 

J ck C. Crosser, Director 
Department of Administration 

Certified to the Secretary of State, December _JJ__, 1977. 
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EMPLOYEE REQUEST FOR DISABILITY LEAVE 

EMPLOYEf NAMF _______________ SOCIAL SECURITY N~JM~!;=R ____ _ 

---------------~DIVISION ________ _ 

UNIT _________________ POSITION TillE--------

I AM REOUESiiNU A DISAB!Lil Y Lf:AVE rOR THE .,:QLLOWJNG ACASON(Sl -----------

--------------------------------

fH~ LfAVt IS ANTICIPATFO TO RFGIN ON _______ _ ,Hl_ AND TENTATIVE DATE OF 
RETURN TO POSITION IS __________ ,19_. 

APPROXIMATE NUMBER U~ flOURS 

0 SiGk 

0 V~t;:H\I(ln 
D Comperuatory 

C L"i!vew•thoutpay 

IF THIS RfQUEST IS FOR r-JIATUINirY L~AVf. Hi( !.MPLOYH SriOULD USt tiLL AVAILt\BLt ACCfiUEO SICK: 

lEAVf FIRST SINCE ri/IATFRNITY LFAVI I~ l;ll~tllllliTY I.F AVl OUr TO PRfC,;NA,NCY. THf Ri;r,-1A,INI!\JG LE!\IGTfl 

QF THr;: LEAVE AI:Ol)IRED MAY THEN BE TAKFN AS ANNUAL lEAVE, ACCRUED COMPENSAIQRY TIME, OR 

LlAV[ WIIHOU! PAY. I UNDtRSTANf) THAT MY fMPLQYING AGENCY MAY 11[QU111E THAT I f'FlOVIDE Mll11CAL 

CERTlrJCIITJONIS) OF PHYSICAL DISABILITY 

1--~'~m~'"~'~"~'s s~'"~'"~'"_'"~'-""_"~"'"-----------~-------'"~''~N~"~"'~'"~"~'"~"'~'~'"~"~"'~'' _____ -j 

.'!'.'•'.~~~"~M~ ~ O&rP _ StiJI1~1LriP o .. r~ _M-::== 

RE"Ol)FST IS DENIED FOR THE FOLLOWING REASONS-------------------~ 

FUFITHf.A ACTION RFO~JESTED OF EMPLOYEE ~------------------1 

THIS IS TO CERTifY iHAl I HAVf SEtN AND F~( VltWlU THf DfNIAL Of MY A f. QUEST FOn DISAlJIU' 

LE.AVl. lMPLO'r'EE COMMFNTS -------~ 

---~ 

Employe~ Sijlt<lture I Dan 

P0-3 NewS-77 

OISTAI6UTION Ort111n~l Employe~·, Personnel !=1le Ftrsl Carbon R~taoned by Employee Second Carbon f:le!amed by 

Suptl"'lli!()r. 
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STATE 
OF 

MONTANA 
MEDICAL CERTIFICATION OF PHYSICAL DISABILITY 

EMPl OV(l NAME-------~------ SOCIAL SECURITY NlJMBfA ____ _ 

DEPARTMFNT------------··--- DIVISION----------

UNIT--·------·-------·--- POSITION TITLF--------

RfASON FOR DISAE\ILITY LEAVE: ____ _ 

I HERE' BY AUiHDRIZE THF ATTI:.NDING PHYSICIAN TO PROVIDE THE REOl)ESHD INFORMATION. 

SIQNATUf"![ Of IOMPLOYH--------------------

OATF Or MOSl RECENTTREATMrl',jT ______ ,19_ 

DISCHARCF FflOfVI TREATMENT _______ , __ 

MAY EMPLOYEE RtSUME WORK? ___ vu•-"1' 

TENTATIVE OATE EMPLOYEE MAY R!:SUME WORKi''------ ·"---• 

&AI!;F EXP[.ANATION OF DISABILITY---·--------- ---------

-------------------------------------~ 
(Signbhm!ltndaddrl,'"(lf t!V:~dingPhl'sicianl _____________ _ 

P0-<1 New £.-71 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF ~!ONTANA 

In the matter of the amendment 
of Rule 2-2.14(2)-51420 relating 
to State employees who are members 
of the National Guard of the State 
of Montana. 

TO: All interested persons 

NOTICE OF PROPOSED 
AMENDMENT OF ARM 
RULE 2-2.14(2)-51420 
(CONTINUING EMPLOYEE 

BENEFITS) 

NO PUBLIC HEARING 
CONTEMPLATED 

L On or after January 25, 1978, the Department of Admin
tration proposes to amend ARM Rule 2-2.14(2)-51420 which now 
limits employee benefits to thirty calendar days when a State 
employee takes leave without pay when ordered to active service 
in the National Guard of the state of Montana. 

2. The rule as proposed to be amended provides as 
follows: 

(l) Remains the same. 
(2) Remains the same. 
(3) If the employee elects to take leave without pay 

during the period for which ordered to active duty, the 
employee shall continue to accumulate annual vacation leave, 
sick leave and other employee benefits, fe~ M~ ~e ~h±~~y *~9t 
eaie~da~ aayeT during the time of active duty since the 
employee is paid from State monies for the time he/she is 
on active duty for the State. 

3. The rule 1s proposed to be amended so that the bene
fits accrued during the time of active duty would continue for 
as long as the employee had to serve on active duty, rather than 
limit benefits accrual to thirty calendar days. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendement in writing to 
Mr. William s. Gosnell, Administrator, Personnel Division, 
Department of Administration, Room 101, Mitchell Building, 
Helena, Montana 59601, no later than January 23, 1978. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request along 
with any written comments he has to Mr. William Gosnell, at 
the above address, no later than January 23, 1978. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from more than 10~ or 25 or more 
persons who are directly uffected by the proposed amendment, or 
from the Administrat1ve Code Commlttee of the legislature, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. 
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7. The authority of the agency to make the proposed 
amendment is based on section 59-913, R.C.M. 1947. 
Implementation is based on Section 59-913, R.C.M. 1947. 

Jack c. Crosser, D1rector 
Department of Administration 

Certified to the Secretary of State, December -Li__, 1977. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
BUILDING CODES DIVISION 

OF THE 
STATE Oi' MONTANA 

In the matter of the amendment 
of Rule ARM 2-2.11(6)-511440 
concerning the enforcement of 
the elevator code. 

NOTICE OF PUBLIC HEARING ON 
AMENDMENT OF RULE 
Elevator Code Enforcement 
Program. 

l. On January 25, 1978, at 9:30 a.m., a public hearing 
will be held in the Auditorium of the Montana State Highway 
Building, Helena, Montana, to consider the amendment of rule 
ARM 2-2.11(6)-511440 concerning the elevator code enforcement 
program. 

2. The proposed amendments add to the present rule ARM 
2~2.11(6)-Sll440 found in the Administrative Rules of Montana. 
The proposed amendments add rules concerning the actual opera
tion of the elevator code enforcement program. 

3. The proposed amendments provide in summary as follows: 
(a) ARM 2-2.11(6)-Sll440(3) Amendment to Model Code. 

Section 1001, Rule 1001.68, p. 234-235, of ANSI A.17.l, is 
amended such that the test period for hydraulic cylinders is 
increased from 12 months to 36 months. 

(b) ARM 2-2.11(6)-811440(4) Reinspections ~nd Certifi
cates of Inspection. This section explains when reinspections 
will be performed and what the charge will be. Also, it covers 
the issuance of final certificates, conditional certificates, 
temporary certificates, unsafe certificates and the fee for 
lost certificates. 

(c) ARM 2-2.ll(6)-Sll440(5) Accidents. This section 
covers accident reporting requirements. 

(d) ARM 2-2.11(6)-511440(6) Appeals, Variances, and 
Violations. This section covers procedures for handling 
appeals, variances and violations. 

A copy of the proposed amendments can be obtained by con
tacting: Building Codes Division, State of Montana, Capitol 
Station, Helena, Montana, 59601, Phone (406) 449-3933. 

4. The Division is proposing the amendments to its rule 
because presently the items addressed are not adequately 
covered in the adopted standards. 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 

6. J. Michael Young, Administrator, Insurance and Legal 
Division, State of Montana, Capitol Station, Helena, Montana, 
59601, has been designated to preside over and conduct the 
hearing. 

7. The authority of the agency to make the proposed 
amendment is based on Section 69-2111, R.C.M. 1947. Sec. 69-
2111 provides the power of implementation to cover the above 
rules. 
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1.rector 
Department of Administration 

Certified to the Secretary of State December __ 7_, 1977. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
BUILDING CODES DIVISION 

OF THE 
STATE OF MONTANA 

In the matter of the adoption 
of Rules ARM 2-2.11(6)-Sll400, 
2-2.11 (6) -S11410, 2-2.11 (6)-
511420 concerning the state 
plumbing code enforcement 
program. 

NOTICE OF PUBLIC HEARING FOR 
ADOPTION OF RULES 
State Plumbing Code 

1. On January 25, 1978, at 9:30a.m., a public hearing 
will be held in the Auditorium of the Montana State Highway 
Building, Helena, Montana, to consider the adoption of Rules 
ARM 2-2.11(6)-Sll400, 2-2.ll(6)-Sll410, 2-2.11(6)-511420 con
cerning the state plumbing code enforcement program. 

2. The proposed rules replace those rules previously 
adopted and repealed by the State Board of Plumbers. 

3. The proposed rules provide in summary as follows: 
(a) ARM 2-2.11(6)-Sll400 DEFINITIONS. This section 

defines several terms used throughout the rules 
(b) ARM 2-2.11(6)-Sl1410 INCORPORATION BY REFERENCE OF 

UNIFORM PLUMBING CODE. This section covers the adoption of the 
1976 Edition of the Uniform Plumbing Code along with the amend
ments thereto. 

(c) ARM 2-2.11(6)-Sll420 PLUMBING PERMITS. This section 
covers the procedure for issuing permits, inspections, rein
spections and issuance of certificate of compliance. 

A copy of the proposed rules can be obtained by contact
ing: Building Codes Division, State of Montana, Capitol Sta
tion, Helena, Montana, 59601, Phone (406) 449-3933. 

4. The Division is proposing these rules because Senate 
Bill 401, Chapter 504, Session Laws of Montana 1977, trans
ferred the duty of plumbing code enforcement to the Department 
of Administration; therefore, rules are needed to establish 
this program. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 

6. J. Michael Young, Administrator, Insurance and Legal 
Division, State of Montana, Capitol Station, Helena, Montana, 
59601, has been designated to preside over and conduct the 
hearing. 

7. The authority of the agency to make the proposed rule 
is based on Sections 66-2416, 66-2427, 69-2111 and 69-2124, 
Chapter 504, Session Laws of Montana 1977, Section 69-2119, . 
R.C.M. 1947. sec. 69-2111 provides the power of 1mplementat1on 
to cover the above rules. 
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Jack C. Crosser 
Director 
Department of Administration 

Certified to the Secretary of State December __ 7_, 1977. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
BUILDING CODES DIVISION 

OF THE 
STATE OF MONTANA 

In the matter of the amendment 
of Rule ARM 2-2.11(1)-S11020, 
Subsection (9) (i) and (9) (ii) 
concerning the insignia fees 
for factory-built buildings. 

NOTICE OF PUBLIC HEARING ON 
AMENDMENT OF RULE 
Insignia Fees for Factory
Bull t Buildings 

1. On January 25, 1978, at 9:30a.m., a public hearing 
will be held in the Auditorium of the Montana State Highway 
Building, Helena, Montana, to consider the amendment of rule 
ARM 2-2.ll(l)-Sll020, Subsection (9) (i) and (9) (ii) concerning 
insignia fees for factory-built buildings. 

2. The proposed amendment replaces present rule ARM 
2-2.11(l)-Sll020, Subsection (9) (i) and (9) (ii) found in the 
Administrative Rules of Montana. The proposed amendment would 
raise the insignia fee for factory-built buildings from $25 to 
$60. 

3. The rules as proposed to be amended provides as 
follows: 

' ( 9 J Insignia fees. (a) The following are the insignia 
fees to be charged by the Division. 
(i) Factory-built Buildings - ~w~nty-£±ve S~xty dollars 
~$~5t ($60) per unit up to two parts~. This Lnsignia fee 
covers~building construction, plumbing, and electr1 
cal; 
(ii) Multiple Unit (more than two parts) Factory-built 
buildings - ~wenty-£ive Sixty dollars ~$~5+ ($60) per 
part, or if a building permit, electrical pe~ and 
plumbing Rermit is ~ obtained for the total building~ 
no insignLa fee will be charged; 
4. The Division is proposing this amendment to its rule 

because presently building manufacturers are required to obtain 
factory-built building insignias, plumbing permits and electri
cal permits, thus causing much confusion and paper work. The 
proposed fee would replace all three fees, thus simplifying the 
process. 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 

6. J. Michael Young, Administrator, Insurance and Legal 
Division, State of Montana, Capitol Station, Helena, Montana, 
59601, has been designated to preside over and conduct the 
hearing. 

7. The authority of the agency to make the proposed 
amendment is based on Sections 69-2124 and 69-2125, Chapter 
504, Session Laws of Montana 1977. Sec. 69-2124 provides the 
power of implementation to cover the above rule. 

12-12/23/77 4FJ::•~ .. MAR Not. No. 2-2-21 
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Jilek C. Crosser 
Director 
Department of Administration 

Certified to the Secretary of State December ~7_, 1977. 

Not. No. 2-2-21 4§1<·.. 12-12/23/77 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
BUILDING CODES DIVISION 

OF THE 
STATE OF MONTANA 

In the matter of the adoption 
of Rules ARM 2-2.11(2)-SlllOO, 
2-2.11(2)-SllllO, 2-2.ll(2)
Slll20, 2-2.ll(2)-Slll30, 
2-2.ll(2)-Slll40, 2-2.11(2)
SlllSO, 2-2.11(2)-Slll60 con
cerning the state electrical 
code enforcement program. 

NOTICE OF PUBLIC HEARING FOR 
ADOPTION OF RULES 
State Electrical Code 

1. On January 25, 1978, at 9:30a.m., a public hearing 
will be held in the Auditorium of the Montana State Highway 
Building, Helena, Montana, to consider the adoption of Rules 
ARM 2-2.11(2)-SlllOO, 2-2.11(2)-SllllO, 2-2.11(2)-Slll20, 
2-2.11(2)-Slll30, 2-2.11(2)-S11140, 2-2.11(2)-Sl1150, 2-2.11(2) 
-Slll60 concerning the state electrical code enforcement pro
gram. 

2. The proposed rules replace those rules previously 
adopted and repealed by the State Electrical Board. 

3. The proposed rules provide in summary as follows: 
(a) ARM 2-2.11(2)-SlllOO ELECTRICAL INSPECTORS. This 

section covers qualifications, duties, and right of entry of 
the electrical inspectors. 

(b) ARM 2-2.11(2)-S11110 ELECTRICAL PERMIT. This sec
tion covers the type of work requ~r~ng a permit, when a permit 
is to be obtained, duration of a permit, and transferability of 
a permit. 

(c) ARM 2-2.11(2)-Sll120 ELECTRICAL INSPECTIONS. This 
section covers the rough-in inspect~ons, advance not~ce of re
quested inspections, and written notice of violations. 

(d) ARM 2-2.11(2)-Slll30 ELECTRICAL INSPECTION CERTIFI
CATE. This section covers final ~nspections and the issuance 
of the final certificate. 

(e) ARM 2-2.11(2)-Slll40 ELECTRICAL INSPECTION FEES. 
This section covers the inspection fees for res~dential and 
commercial construction. 

(f) ARM 2-2.11(2)-SlllSO NATIONAL ELECTRICAL CODE. This 
section covers the adoption of the 1978 Edition of the National 
Electrical Code. 

(g) ARM 2-2.ll(2)-Slll60 WIRING STANDARDS. This section 
covers the amendments to the National Electrical Code. 

A copy of the proposed rules can be obtained by contact
ing: Building Codes Division, State of Montana, Capitol Sta
tion, Helena, Montana, 59601, Phone (406) 449-3933. 

4. The Division is proposing these rules because Senate 

MAR Not. No. 2-2-22 
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Bill 401, Chapter 504, Session Laws of Montana 1977, trans
ferred the duty of electrical code enforcement to the Depart
ment of Administration; therefore, rules are needed to estab
lish the program. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 

6. J. Michael Young, Administrator, Insurance and Legal 
Division, State of Montana, Capitol Station, Helena, Montana, 
59601, has been designated to preside over and conduct the 
hearing. 

7. The authorj~tY of the agency to make the proposed rule 
is based on Sections 66-2802, 66-2805.1, 69-2111, and 82A-l607, 
Chapter 504, Session Laws of Montana 1977. Sec. 69-2111 pro
vides the power of implementation to cover the above rules. 

\ . -' (j 
- -(L.C#... c: . <'\{0U't 

Jack C. Crosser 
Director 
Department of Administration 

Certified to the Secretary of State December 7 , 1977. 

Not. No. 2-2-22 ,a;'0_:><... 12-12/23/77 
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BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

In the Matter of the 
Amendment of Rule 
8-3.14<14)-31440 
Relating to the 
Pricing of Milk 

NOTICE OF PUBLIC HEARING ON 
AMENDMENT OF RULE 8-3.14(14)
Sl440 (PRICING RULES) 

l. On January 13, 1978, beginning at 9:30 o'clock a.m. 
(and continuing on January 14 and 21, 1978, if necessary) a 
public hearing will be held in the Lewis Room of the Colonial 
Motor Hotel and Convention Center, 2301 Colonial Drive, Helena, 
Montana, to consider the amendment of Rule 8-3.14(14)-Sl440. 

2. This hearing will be held because of requests for 
amendment received from the consuming public, the milk indus
try, and for reasons initiated by the Board of Milk Control. 
The following matters will be considered: 

(a) Amendments to the producer formula 
(Rule 8-3.14(14)-Sl440(6)(a)). 

(b) Amendments to the distributor formula 
(Rule 8-3.14(14)-Sl440(6)(b)). 

(c) Pricing of chocolate low-fat milk in quan
tities of l/2 pints, l quart, l gallon and dispensers. 

(d) Pricing of low-fat milk in quantities of l/2 
pints for schools. 

(e) Pricing differential for milk sold in one 
gallon plastic containers and plastic bags (Rule 
8-3.14(14)-Sl440(6)). 

(f) Changes in Class I, II and III butterfat 
differential (Rule 8-3.14(14)-Sl440(6), (7) and (8)). 

(g) Additional hauling charge on Class I, II and 
III milk (Rule 8-3.14(14)-Sl440(9)). 

(h) Reducing distributor and retailer margins 
(Rule 8-3.14(14)-Sl44o(6)(b) and (g)). 

(i) Increasing the interval in the distributor's 
formula (Rule 8-3.14(14)-Sl44o(6)(b)). 

(j) Method of arriving at retail price after 
wholesale price has been established (Rule 8-3.14(14)
Sl440(6) (g)). 

(k) Changing from monthly to quarterly computa
tions and price announcements (Rule 8-3.14(14)
Sl440(6) (d)). 
3. The Board takes official notice of judgments relat

ing to pricing differentials for certain methods of packaging 
in the following cases: Cloverleaf Jersey Dairy, Inc. v. 
Montana Milk Control Board; Lewis and Clark County Cause No. 
29882; State ex rel Safeway Stores, Inc. v. State of Montana 
Milk Control Board, Silver Bow County Cause No. 52907; and, 
Phillis Dairies Inc. v .. I:Wnt.ana. i;Lk C.o to. Board, Lewis 
and Clark County Cause No :''30 3 ,· :· 11 · .,. .. 

4. The Board will consider,cpst. st1,Ldi~s performed by 
the Milk Control Division of the Uepartment7 of Business 

12-12/23/77 ••l'i,~j><· •• 
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Regulation as they relate to the matters enumerated in para
graph 2 of this Notice. 

5. Copies of the documents mentioned in paragraphs q 
and 5 are available for inspection during regular business 
hours at the offices of the Department ot Business Regulation, 
805 North Main Street, Helena, Montana 59C01. Copies will be 
provided as requested, upon payment of copying charges. 

6. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. 

7. James T. Harrison, Jr., 1721 Eleventh Avenue, Helena, 
Montana 59601, has been designated by the Board to preside 
over and conduct the hearing. 

8. The authority of the Board to conduct this hearing 
is based on Section 27-40'i, R.C.M. 1947. 

BY ORDER OF THE BOARD OF MILK CONTROL 

/ . ' 
Curtis C. Cook, Chairman 

By './) 
K. M. KellY, Administrator 
and Executive Secretary 
Milk Control Division 

Certified to the Secretary of State on December 15, 1977. 

MAR Notice No. 8-3-14-18 
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BEFORE THE DEPARTMENT OF FISH AND GN1E 
OF THE STATE OF t10NTANA 

In the m~tter of the Adoption 
of Rule 12-2.10(26)-Sl0290 
Relating to Taxidermist 
Regulations 

TO ALL INTERESTED PERSONS: 

NOTICE OF PROPOSED ADOPTION OF 
RULE 12-2.10(26)-Sl0290 
NO PUBLIC HEARING 
CONTE"lPLATED 

1. On the 26th day of January, 1978, the Department of 
Fish and Game proposes to adopt Rule 12-2.10(26)-Sl0290 as 
follows: 

Rule 12-2.10(26)-Sl0290 TAXIDER~IST 

REGULATIONS (l) EXhlbltlng proof of lawful 
taklng. A taxidermist licensee is orohibited 
from accepting dead species or parts of protected 
wildlife for mounting, preserving, or preparing 
unless the individual in possession exhibits proof 
that the wildlife was lawfully taken by showing 
one of the follo•"'ing: 

(a) Fishing, hunting, or trapping license 
(and tag when applicable). 

(b) Receipt, invoice, or tag for wildlife 
obtained from a private fish pond licensee, 
game or fur farm licensee, or shooting preserve 
licensee. 

(c) Pur dealer or fur dealer's agent license. 
(d) Federal waterfowl propagating permit. 
(e) Indian game transport permit indicating: 
(i) Hunter's name. 
(ii) Tribe and roll number. 
(iii)Species of garne and reservation where taken. 
(iv) Date of issue. 
(v) Authorized signature and title of 

issuing officer. 
(2) Recording information. A taxidermist 

licensee must record the document title and 
identifying number (or items indicated on the 
Indian game transport permit) exhibited as proof 
of lawful taking along with that information 
required under 26-907 for each species of 
protected wildlife accepted for mounting, preparing, 
or preserving. 

2. The proposed Rule does not replace or modify any 
section currently found in the Administrative Rules of Montana. 

3. The rationale for this Rule's adoption is as follows: 
Requiring that proof of lawful takinq be exhibited to the 
taxidermist licensee for recording with other required 

12-12/23/77 ~;s"'" .. Notice No. 12-2- 50 
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information will protect the ltcensPc from violating thP 
provisions of Section 26-R06, which prohibit unlawful 
possession of protected wildlife. This will also assist in 
tho enforcement of licensing requiremen~s for the taking of 
protncted wildlife, 

4. Interested parties may submit their data, views, or 
arguments covering the proposed rule in writing to Robert F. 
1-/ambach, Director, Department of Fish and Gal'le, 1420 East 6th 
Avenue, Helena, Montana 59601. \~ritten comments in order to 
be considered must be received bv not later than the 24th 
day of January, 1978. -

5. If any person directly affected wishes to express his 
data, views, or arguments orally or in writing at a public 
hearing, he must make a written request for a public hearing 
and submit this request, along with any written comments, to 
i1r. llambach at the above stated address prior to the 24th day 
of January, 1978. 

6. If the Director receives requests for a public hearing 
on the amendment of the foregoing rule from 25 or more of the 
persons directly affected, a public hearing will be held at a 
later date. Notification will be qiven of the date and time 
of the hearing. 

7. Ten percent (10%) of those persons directly affected 
has been determined to be in excess of 25. 

8. The authority of the Department of Fish and Game to 
make the proposed rule is based upon Sections 26-104, 26-106.3, 
and 26-202.4, R.C.M. 1947. 

Dated this 15th day of December, 1977. 

~-~!:~r 
Department of Fish and Game 

Notice No. 12-2-50 12-12/23/77 
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~EFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rule 16-2.14(1)-Sl470, 
Sulfur Oxide Emissions, Rule 
16-2.14(1)-514040, Ambient Air 
Quality Standards, and Rule l6-
2.14(l)-Sl4050, Testing 
Required, Facilities. 

NOTICE OF CANCELLATION OF 
PUBLIC HEARING 

FOR AMENDMENT OF RULES 

The Board of Health and Environmental Sciences has can
celled notices of public hearing numbered 16-2-84, 16-2-85, 
and 16-2-86 at the request of the Department of Health and 
Environmental Sciences. Those notices had scheduled a public 
hearing November 4, 1977, on proposed amendments to the follo~
ing air quality rules: Rule 16-2.14(1)-51470, Sulfur Oxide 
Emissions; Rule 16-2.14(1)-514040, Ambient Air Quality Stand
ards; and Rule 16-2.14(1)-Sl4050, Testing Required, Facilities. 

On December 2, 1977, the Board determined that it would 
proceed with the rule-making process for revision of Rule 
16-2.14(1)-Sl4040, Ambient Air Quality Standards. Notice of 
hearing on proposed revision of that rule will be promulgated 
after the Board selects the date for such hearing. 

Certified to the Secretary of State December 15 ' 1977 

~.. 12-12/23/77 
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BEFORE THE DEPAR'rt1I:NT OF HIGH~il'.YS 

OF ~!IE STATE OF ~ONTANA 

In the matter of t~e 
a~en~~ent of Pule 
lS-2.EAI (l4)-Sf340 
rclatinq to outdoor 
advertising rcaulations. 

TO: All Intereste~ Persons 

NOTICE OF PROPOSED 
A~:ENDJ'ftENT OF RULE 
18-2.6!;1 (14)-81':340 
relating to outdoor 
advertising regulations. 

NO PUBLIC JJEARING 
CONTEI1PLATED. 

l. On ,January 31, 1977, the Departrr.ent of f!iqhways an(1 
the Eiqhwav Corrunission propose to amenc' Rule 1e-2.EAI (H)-S6340 
relating to Outdoor Advertising regulations pertaining to 
secon8ary roads rlaced on primary system. 

2. The rule as proposed to be amended provides as 
follows: 

"H.2.GAI(l4)-St340 OUTDOOR ADV:CPTISING REGULATIONS TO 
APPLY TO RECENTLY DESIGN!'TED PRIMARY ROUTES (l) The 
Montana Highway Commission has removed certair. highway 
routeE fro~ the Fe~eral Aic Secondary system an~ place~ 
them on the Federal Aid Pri~ary SyPtem. Out~oor adver
tisin~ signs along the aforemertioned rcutes visible 
from the 9rimary Fystem arc controllee by requlations 
r.ontaine~ in "!P.C l8-2.fAI(l4)-0:fi2lO tr.rouc;h ~1AC 

l8-2.fAI(J4)-S€330 an~ the statutory restrictions con
tainerl in ttte Pontana Outdoor Advertising Act, Sections 
3?-4716 through 32-4728, R.C.~. 1947. Permits for the 
foregoing signs rnust be securee fro~ the Depart~ent 
pursuant to MAC 18-2.6AI(l4l-SE230. Applications for 
permits must be receivee by the Department by Beeeffibe~-2 7 
f9~~7 June 2, 1978. 

(2) Information regarding the routes which have been 
placed on the Federal Aid Primary System may be obtained 
at any of the Department of Highways Field Offic.:s locat
ed in ~issoula, Butte, Great Falls, Glendive and 
Fillings, and from the Eelena !leadcuarters office." 

3. The rule is proposed to be amended for the reason 
that tr.e DeDartment has ceterrriner that various sion owners 
along the~orementioned routes have not applied fo~ permits, 
and it is advisable to extend the date for ap>>lication to 
allow these owners to conform to Montana's Outdoor Advertising 
statutes and regulations. 

Data r vie,•.''=": -::r:.~ 2Y~_:'...'"u.';",€:1Jt.E- Lclatinq to thP proposer+ 
anon~nents enc afr~tions may be submitted to the Department of 
Hishways, Eixth and Roberts, Helena, Montana 59601, at any 
tine prior to January 31, Ig7s. 

12-12/23/77 ""~?'· .. 
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5. If a person directly affected by the proposed amen(
rnent wishes to express his data, views or arguncnts orally or 
in writing at a public hearing, he must make a written re0ucst 
fnr a public hearing and submit his request along with any 
written comments he ha.s to the Director of Hi9hways, Sixth anc: 
Roberts, Helena, Montana 59F01, on or before the 31st day of 
January, 1978. 

6. If ten percent (10~.) or twenty-five (25) or more 
rersons rliroctly affected, or thP Adroinistrative Co~e Com~it
tce, or the Loqislature renuest ~ p11hlic hParing, a public 
hcarino will be held upon ?ppronriate notice in the Adminis
trative Register. 

7. Fifty (50) persons directly affected constitutes ten 
percent (10%) for purposes of sub-section six (6) of this 
notice. 

8. The authority for the Department and Commission to 
make the proposuc· rule chaPqes is based upon Section 32-4 718, 
R. C . I'. 19 4 7 • 

Certified to the SecretAry of State, December 15, 1977. 

MAR Notice No. 18-2-19 ""!i~~ .. 12-12/23/77 
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BEFORE THE DEPART'1ENT OF LABOR 
AND INDUSTRY, BOARD OF PERSONNEL 

APPEALS OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
OF A RULE ESTABLISHING THE PRO
CEDURAL STEPS FOR AN EMPLOYER 
PETITION FOR UNIT DETERMINATION 
IN ACCORDANCE WITH SECTION 
59-1606 ( 1) (b), R.C.M. 1947. 

NOTICE OF PUBLIC 
HEARING FOR ADOPTION 
OR RULE (Employer To 
Petition for Unit 
Determination) 

TO: All Interested Persons 

l. On January 17, 1978, at 1:30 p.m., a public hearing 
will be held in the Conference Room, Commissioner of Higher 
Education Office, 33 South Last Chance Gulch, Helena, 
Montana, to consider the adoption of a rule establishing the 
procedural steps for an employer to petition for a unit 
determination in accordance with section 59-1606 (l) (b), 
R.C.M. 1947. 

2. The proposed rule is an amendment to the rule this 
Board noticed in ARM Notice No. 24-3-8-24, and does not 
replace or modify any section currently found in the 
Administrative Rules of Montana. 

3. The proposed rule provides as follows: 

EMPLOYER PETITION FOR NEI'I UNIT DETERMINATION 
(1) A Petition for new unit determination may be filed 
with the Board by an employer alleging that one or more 
labor organizations has presented to it a claim to be 
recognized as the exclusive representative in an 
appropriate unit. 
(2) The original petition shall be signed by 
petitioner or its authorized representative. 
(3) The original petition shall be filed with the 
l::loard. 
(4) The Petition shall contain: 

(a) A statement naming all parties making a claim 
to the employer to be recognized as the exclusive 
representative and bargaining agent and a concise 
statement of how that demand for recognition took 
place. 
(b) If there is a recognized or certified repre
sentative the petition shall contain a statement 
by the employer of what criteria it bases its 
doubt that the incumbent, exclusive repre
sentative does not have the majority support 
of the members of the bargaining unit in question. 
(c) A description of the unit the bargaining 
representative is demanding to represent. Such 
description shall include: 
( i) The .~ppruximate number of employees in the 

12-12/23/77 -,.!:"-" ~otice 24-3-8-31 
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unit, and 
(ii) an enumerat1on, by iob title, of the unit's 
inclusions and exclusions. 
(d) A brief description, including expiration dales, 
of all contracts covering employees in the proposed 
unit. 
(e) Any other relevant facts. 

(S) If after investigating the matters alleged in the 
octition, this Board finds that there has been a suf
ficient demand for recognition made of the employer, and 
where applicable that there are sufficient, objective 
criteria for the employer to in good faith doubt the 
certified or recognized bargaining representative's 
majority status, then this Board shall serve a copy of 
the petition on all parties named as claiming to be the 
exclusive representative and bargaining agent. 
(6) The refusal to serve a petition is appealable to the 
full Board if written exception to the refusal is filed 
with this Board within 20 days after the date of the 
notification of the refusual to serve the pelition. 
(7) The same riqht of intervention shall exist for an 
employer Petition for Unit Determination as exists for 
other unit determination petitions. 
4. On October 19, 1977, this Board took testimony 

concerning a proposed employer petition for unit determination. 
Due to the testimony presented to tho hearing examiner on that 
rtate, the Board has amended its prc>posed rule, and desires to 
tukt~ testimony concerning the amendments. 

5. Interested persons may present their data, views, or 
arguments whether orally or in writing, at the hearing. 
Presentation of written material to the board in advance of the 
hearing would be appreciated. Written naterial may be presented 
to the board for consideration up to and including January 27, 
1978. All testimony presented at. the October 19, 1977, hearinq 
will be considered by the board and need not be resubmitted. 

6. The members of the Board of Personnel Appeals shall 
preside over and conduct the hearing. 

7. The authority of the board to promulgate the rule is 
based on section 59-1613 (d), R.C.M. 1947. 

Certified to the Secretary of State on December 15, 1977. 

12-12/23/77 ~li'':•· .. notice No. 24-3-8-31 
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BEFORE THE DEPARTMENT OF LABOR 
AND INDUSTRY, BOARD OF PERSONNEL APPEALS 

OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
OF A NEW RULE SPECIFYING THE 
PROCEDURE TO FILE A PETITION 
FOR UNIT CLARIFICATION 

NOTICE OF PUBLIC 
HEARING FOR ADOPTION 
OF RULE (Unit Clari
fication) 

TO: All Interested Persons 

1. On January 17, 1978, at 1:30 p.m., a public hearing 
will be held in the Conference Room, Commissioner of Higher 
Education Office, 33 Last Chance Gulch, Helena, Montana, to 
consider the adoption of a rule establishing the procedure 
for filing a petition for unit clarification. 

2. The proposed rule is an amendment to the rule this 
Board noticed in ARM Notice No. 24-3-8-22. The proposed 
rule will replace ARM 24-3.8(10)-S8080. 

3. The proposed rule provides as follows: 
PETITION FOR CLARIFICATION OF BARGAINING UNIT 
(1) A Petition for Clarification of Bargaining unit may be 
filed only by a bargaining representative of the unit in 
question or by a public employer and only if: 

(a) there is no question concerning representation; 
(b) the parties to the agreement are not engaged in 
negotiations or are not soon scheduled to enter into 
negotiations; and 
(c) a petition for clarification has not been filed 
with the Board concerning substantially the same unit 
within the past 12 months. 

( 2) A copy of any such petition must be simultaneously 
served upon the bargaining representative if filed by a 
public employer and upon the employer if filed by a 
bargaining representative, with proof of service being filed 
with this Board. 
(3) A petition for Clarification of an existing bargaining 
unit shall contain the following: 

(a) the name and address of the bargaining 
representative involved; 
(b) the name and address of the public employer 
involved; 
(c) the identification and description of the existing 
bargaining unit; 
(d) a description of the proposed clarification of the 
unit; 
(e) the job classification(s) of employees as to whom 
the clarification issue is raised, and the number of 
employees in each such cla~~ificaticr.; 
(f) d s~atement settlng forth the reasons why 
petitioner desires clarification of the unit; 

12-12/23(77 ~·:·.:' ~otice 24-3-8-32 
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(q) a statement that no nther employee organization 
is certified to represent any of the employees who 
would be directly affected by the proposed 
clarification; 
(h) a br1ef and concise' statement of any other 
relevant facts; and 
(i) the name, affiliation, if any, and address of 
petitioner. 

4. The party on whom the petition was served shall have 
twenty days to file a response with this Board. 
5. This Board shall then set the matter for hearing. Upon 
completion of the hearing this Board may: 

(a) grant the petitioned for clarification in whole or 
in part, 
(b) deny the petitioned for clarification in whole or 
in part, or 
(c) determine that the matter could be best disposed 
of by conducting an election among the employees 
involved. 
4. On October 19, 1977, this Board took testimony 

concerning a proposed rule for Petition for Unit 
Clarification. Due to the testimony presented to the 
hearing examiner on that date, the Board has amended its 
proposed rule, and desires to take testimony concerning the 
amendments to the proposed rule. 

5. Interested persons may present their data, views, 
or arguments whether orally or in writing, at the hearing. 
Presentation of written material to the board in advance of 
the hearing would be appreciated. Written material may be 
presented to the board for consideration up to and including 
January 27, 1978. All testimony presented on October 19, 
1977, hearing will be considered by the board and need not 
be resubmitted. 

6. The members of the Board of Personnel Appeals shall 
preside over and conduct the hearing. 

7. The authority of the board to promulgate the rule 
is based on section 59-1613 (4), R.C.M. 1947. 

~R[k~hairman 
BOARD OF PERSONNEL APPEALS 

Certified to the Secretary of State on December 15, 1977. 

12-12/23!77 Notice 24-3-8-32 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
DIVISION OF WORKERS' COMPENSATION 

In the ~latter of the Proposed 
Amendments to ARM 24-3.18(1)-01800, 
Division Organization, nnd ARM 
24-3.18(6)-S1820, Functions of the 
Division; and the propos"d artoption of 
ARM 24-3 .18B (1)-S1800, Functions of 
the Division in Relation to the Crime 
Victims Compensation Act, ARM 
24-3.18B(2)-S1810, Reporting, 
Compensation Payments, ~ledical 
Information, tlnd AlUl 24-3.18B(3)· 
S1830, Informal Hr>aring Procedures. 

NOTICE OF PROPOSED 
AMENDMENTS AND 
ADOPTIONS 

No hearing Contemplated 

TO; ALL INTERESTED PERSONS 

1. On .Janw•ry 23, 1978, the Division of Wot·kers' Compensation of the 
Montana Department of Labor and Industry proposes to make the above stated 
am<'ndments and adoptions. 

2. The rulE's are adopted pursuant to thf' implem<mtation of the adminis
tration of the Crime Victims Compensation Act. A change is required in the 
rules relating to the division's organization and the division's functions to 
illustrate that the division has been granted another administrative task to per~ 
form, and new rules have been mandated by the Legislature to be adopted in 
order to implement a newly created legislative aet . 

3. Rule 24-3 .18(1)-01800 DIVISION ORGANIZATION is proposed to be 
amended as follows: 

"24-3 .18 (1)-01800 DIVISION ORGANIZATION (1) The division of 
workers' compensation of the department of labor and industry adopts and 
incorporates the organizational structure of the division as it has been estab~ 
lished in chapter 1 of this title. For the purposes of the code, all of the 
rules administered by the division will be listed under chapters 18, and 
18A", and 18B. The chapters will be listed as follows: chapter 18-;- rules 
relatfng to workers' compensation; chapter !SA, rules relating to safety and 
health; chapter 18AI, safety rules relating to boilers; chapter 18All, safety 
rules relating to mines,:._ chapter 18fl, rules relating to crime victims 
compensation." 

4. llule24-3.18(6) .. S1820 FUNCTIONS OF THE DIVISION isproposed 
to b0 amended as follows: 

"24-3 .18 (6)-S 1820 FUNCTIONS OF THE DIVISION (1) The functions 
of the division have been established in chapter 1 of this title. 

(2) The rules administerl'd by the division for the purpose of the 
~~ontana ;:,dministrativf' code are listed in the following chapters: chapter 18, 
rules relating to workers' compensation: chapter 18A, rules relating to 
safety anr! hPalth; chapter 18AI, safety rules relRting to boilers: chapter 
1 RAil, safety rules relating to mines~; chapter 18B , rules relating to 
crime victims compensation." -

12-12/23/77 "":" 'VIAR Notice No. 24-3-18~32 
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5. Rule 24-3.18B(l)-S1800 FUNCTIONS OF THE DIVISION IN RELATION 
TO THE CRIIVIE VICTIMS COMPENSATION ACT is proposed to be adopted and 
and will read as follows: 

"24-3 .18B (1)-S 1800 FUNCTIONS OF 'I'll" T>~'.'~~::::;;~ iii" ii.l'.t,ATION TO 
THE f'll!'!E '.':C':';;,;s LU!V!PENSATION ACT. (1) The division of workers' 
compensatiOn, through the crime victims umt, administers the crime victims 
compensation act, Title 71, Chapter 26, Revised Codes of Montana, 1947." 

6. Rule 24-3 .18R (2)-S1810 ll.EPORTING, COMPENSATION PAYMENTS, 
MEDICAL INFOR~1ATION is proposed to be adopted and will read as follows: 

"24 3 .18B (2) S 1810 REPORTING, COMPENSATION PAY~1ENTS, MFDI· 
CAL INFORMATION. (1) CLAIM REPORTING. The v1ctim shall submit a 
clarm for benefits under the cr1me vrct1ms compensation act through the sub
mission of DWC-MIS form 81, victim's claim form, to the division of workC!rs' 
compensation. This report relates to detailed information concerning the 
victim, including information regarding the injury, medical needs, employer, 
and other benefit sources. Law enforcement agencies shall, upon request, 
submit T)WC-MlS form 82, law enforcement officer's report to the division. 
This form contains detailed information concerning the law enforcement offi· 
cer's report of injury and knowledge concerning the criminal activity that 
ler:l to the claimant's injuries. Employers of victims who have submitted 
claims shall, upon request, submit DWC-MIS form 83, verification of employ
ment and salary, to the division. This form contains detailed information con
cerning the claimant's Joss of wages and benefit entitlements from the employ-· 
er. Physicians who have rendered medical services to a victim who is seeking 
benefits shall submit to the division DWC-MIS form 84, attending physician's 
first report and bill for initial treatment. This form contains detailed inform a
tion regarding treatment rendered to a victim, the physician's opinion con
cerning the victim's ability to work, and medical costs. 

(2) COMPENSATION TO BE PAm. Wage compensation shall be paid 
directly to the cla1mant every fourteen (14) days unless otherwise directed 
by the division. The first payment will be processed to coincide with the 
biweekly payment periods adopted by the division. 

(3) ~.IEDICAL COMPENSATION PAYMENTS. Reimbursement for medical 
expenses will be paid directly to the claimant for reasonable medical services. 
The amount of reimbursement will be based on the usual and customary rates 
for the medical services. but the division reserves the right to reduce the 
medical charges, but not below what would be allowed in workers' compensa
tion cases. 

(4) CLAIM AUTHORITY. The division will issue formal orders accept
ing, denymg, adjusting, terminating, or reconsidering claims for compensa
tion. 

(5) MEDICAL EVALUATION. The division must be advised of there
sults of all med1cal exammations. No reports by examining or attending 
physicians shall be withheld as confidential. 

(6) REQUIRED MEDICAL EVALUATION. Whenever the division requires 
a claimant to submit to an examination by a physician of the division's choice. 
in addition to paying for such examination, the division shall reimburse the 
claimant for necessary and reasonable subsistence and travel costs. 

(7) PROTECTION OF PERSONS. The division, at its discretion, may 
require proper guardianship, conservatorship, or other protective proce
dures be established in order to protect minors and incapacitated persons 

~lAR Notice No. 24-3-18-32 12-12/23/77 



-1092-

who are beneficiaries or claimants under the crime victims compensation 
act. The establishment of such means of protection shall be in accordance 
with chapter 5 of the Uniform Probate Code. 

(8) SELECTION OF PHYSICIAN. The injured claimant may select the 
physician to provide the initwl treatment. The attending physician shall be 
responsible for the type, duration, and frequency of treatment, including 
hospitalization, nursing service, llnd medication, subject to recognized 
professional standards. Prior approval by the division must be obtained 
before referral of the claimant to a medical specialist for consultation or treat
ment, except in an emergency. All medical reports for consultation or treat
ment shall be available to the division upon request. The division reserves 
the right to suspend compensation pending receipt of medical information. 

(9) CHIROPRACTIC SERVICES. Chiropractic services will be allowed 
and regulated under ARM Rules 24-3.18(26)-Sl8130 and 24-3.18(26)-818140." 

7. Rule 24-3 .18B (2)-S1830 INFORMAL HEARING PROCEDURES is pro 
posed to be adopted and will read as follows: 

"24~3 .18B (2) -S1830 INFORMAL HEARING PROCEDURES. (1) Under 
Section 71-2607, Revised Codes of ~1ontana, 194 7, the division may hold in
formal hearings in order to make determinations regarding the compensability 
of a claim. These hearings are not considered contested case hearings under 
tho Montana Administrative Procedure Act. However, the division must adopt 
rules regarding its informal hearing procedures. The following subsections 
set forth the informal hearing procedures to be utilized by the division. 

(2) If the division determines that a hearing should be held concerning 
any matter related to a claim for benefits, n hearing will be ordered. Also, 
a claimant may request a hearing before the division concerning any matter 
relating to a claim for benefits. The division will givl? notice of the time and 
place for the hearing, 11nd a statement concerning matters to be considered 
at the hearing. The hearing will be held before a representative appointed 
by the division, who may or may not be an employee of the division. 

(3) The hearing will be held to elicit information concerning a claim 
that has been submitted for benefits. A claimant may submit evidence con·
cerning any reh,vant matter regarding his claim, and the Division may sub
mit evidence concerning its position regarding a claim. Parties will have an 
opportunity to examine and cross-examine witnesses who may have relevant 
testimony concerning a claimant's claim. The statutory and common law rules 
of evidence do not apply to hearings held under this rule. The division will 
make a determination as to whether the hearing proceedings will be tran
scribed. 

(4) The division will make a determination as to whether matters con
cerning a claimant's claim can be resolved at the hearing through stipulation 
or agreed settlement. If the division determines that a final decision must be 
made concerning a contested issue regarding a claimant's claim, the division 
will issue findings of fact and conclusions of law, which will be considered a 
final determination by the division concerning the contested matters relating 
to the claim. However, the rlivision may, in its order, allow a party to re
quest a rehearing. If a party is allowed to request a rehearing, the rehearing 
must be requested before the division in order to perfect an appeal to th<' 
workers' compensation court Tf ~1.2c!'-! .:::; ~·;:~';.0Ci.i.~ii'i!=!, rt~quest IS required in 
v1·cler to perfect an appeal to the worke'rs' compensation court, the division's 
final rletermination for appeal purposes is not considered to be made until 
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after the rehearing request is acted upon by the division. Appeals to the 
workers' compensation court under Section 71-2617, R .C .M. 1947, shall be 
made within thirty (30) days after the division's final determination con
cerning the contested matters relating to a claimant's claim." 

8. Interested persons may submit their data, views, and arguments 
concerning the proposed amendments and adoption of rules as outlined in 
this notice to the l)ivision of Workers' Compensation, attention: Norman II. 
Grosfield, 815 Front Street, Helena, Montana 59601. Written comments to be 
considered must be received no later than January 20, 1978. 

9. If the Division of Workers' Compensation receives a request for a 
public hearing on the proposed amendments and adoption of the r•ules outlined 
before, from more than ten (10) persons directly affected by the proposed 
amendments and adoption, a public hearing will be held upon appropriate 
notice. 

10. The authority of the Division of Workers' Compensation to make the 
proposed amendments and adoption of rules is based on Sections 71-2605 (1) (a) 
and 71-2607, R .C .M. 1947. 

11. Rationale: The reason tbe division must adopt rules to implement 
the new Crime Victims Compensation Act is that all parties will need informa
tion concerning the procedures for submission of claims and related reports, 
as well as the procedures for the payment of benefits in matters relating to 
medical treatment . Also, the Legislature has required the division to adopt 
rules concerning its informal hearing procedures, and the division is pro
posing to set forth specific procedures to be utilized at such hearings. 

Dated this 15th day of December, 1977. 

niVJSION OF WORKERS' COMPENSATION 

Certified to the Secretary of State December 15, 1977. 

MAR Notice No. 24-3-18-32 ®ll!'i'' " 12-12/23/77 
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STATE OF 110NTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF ATHLETICS 

IN THE MATTER of the Proposed 
Adoption of a New Rule Relating ) 
to Public Participation in Board) 
decision making functions. ) 

NOTICE OF PROPOSED ADOPTION 
of a New Rule Relating to 
Public Participation in 
Board decision making func
tions. 

No Hearing Contemplated. 

TO: ALL INTERESTED PEPSONS 

l. On January 22, 1978, the Board of Athletics proposes 
to adopt a new rule relating to public participation in Board 
decision making functions. 

2. The rule, as proposed, will incorporate as rules of 
the Board the rules of the Department of Professional and 
Occupational Licensing regarding public participation in 
department decision making, which have been duly adopted 
and are published in Title 40, Chapter 2, Sub-Chapter 14, 
of the Montana Administrative Code. 

The reason for the adoption is that such action is man
dated by Section 82-4228, R.C.M. 1947. That section requires 
all agencies to adopt rules which specify the means by which 
the public may participate in decision making functions. 
Rather than adopt its own set of rules and for the sake of 
expediency the Board has reviewed and approved the department 
rules and by this Notice seeks to incorporate them as their 
own. 

3. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
the Board of Athletics, LaLonde Building, Helena, Montana. 
Written commments in order to be considered must be received 
no later than January 20, 1978. 

4. If any person directly affected wishes to express his 
views and arguments orally or in writing at a public hearing, 
he must make written request for a public hearing and submit 
this request along with any written comments he has to the 
Board of Athletics, LaLonde Building, Helena, Montana, on or 
before January 20, 1978. 

5. If the Board of Athletics receives requests for a 
public hearing on the proposed adoption of a new rule from 
more than twenty-five (25) persons directly affected, a 
public hearing will be held at a later date. Notification 
of such hearing will be made by publication in the Adminis
trative Register. 

6. The authority of the Board of Athletics to make 
the proposed adoption of a new rule is based on Section 
82-301 R.C.M. 1947. 

12-12/23/77 "'':~i''"' MAR NOTICE NO. 40-3-14-4 
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DATEDTHIS 1StA. DAYOF ~& •• .,&_. _, 1977. 

BOARD OF ATHLETICS 
CHARLES A. GEORGE 
CHAIRMAN 

,, ~e~ 
Ed Carney .. 
Director 
Department of Professional 
and Occupational Licensing 

Certified to the Secretary of State 1 k- .LS:.~-' 1977. 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BOARD OF COSMETOLOGISTS 

IN THE MATTER OF THE PROPOSED ) 
Repeal of the Numbers for Sub-) 
Chapter (6) and (8) and Repeal) 
of ARH 40-3.30(6)-530405 and ) 
ARM 40-3.30(8)-530408. ) 

NOTICE OF PROPOSED REPEAL 
of the numbers for Sub
Chapter (6) and (8) and 
Repeal of l'.Rl'l 40-3.30 ( 6)-
530405 and ARM 40-3.30(8)-
530408 .. 

No Hearing Contemplated. 

TO: ALL INTERESTED PERSONS 

l. On January 22, 1978, the Board of Cosmetologists 
proposes to repeal numbers for Sub-Chapter (6) and (8) and 
Repeal of ARM 40-3.30(6)-530405 and ARM 40-3.30(8)-S30408. 

2. On September 23, 1977 the Board of Cosmetologists 
published notice of a complete revision of its Board rules. 
As that notice explained, all the existing ruls were repealed 
and substitute rules adopted. Those proposed changes were 
adopted and published on Nobember 25, 1977. 

The only reason for this notice is that when the above 
stated revision was made the Board inadvertently neglected 
to repeal two (2) Sub-Chapter numbers and two (2) rules. 
The rules to be repealed were taken from the section index, 
which was not, at that tjme, up to date, and thus the 
omission. 

3. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Board of Cosmetologists, LaLonde Building, Helena, ~!ontana. 

Written comments in order to be considered must be received 
no later than January 20, 1978. 

4. If any person directly affected wishes to express his 
views and arguments orally or in writing at a public hearing, 
he must make written request for a public hearing and submit 
this request along with any written comments he has to the 
Board of Cosmetologists, LaLonde Building, Helena, Montana, 
on or before January 20, 1978. 

5. If the Board of Cosmetologists receives requests 
for a public hearing on the repeal from more than twenty-five 
(25) persons directly affected, a public hearing will be held 
at a later date. Notification of such hearing will be made 
by publication in the Administrative Register. 

6. The authority of the Board of Cosmetologists to 
make the proposed repeal is based on section 66-306, R.C.M., 
1947. 

~ffiR NOTICE NO. 40-3-30-26 
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'1977. 

BOARD OF COSMETOLOGISTS 
JUNE BAKER 
CHAIRMAN 

"' d~ ···~ Ed Carney ~= 
Dlrector 
Department of Professional 
and Occupational Licensing 

Certified to the Secretary of State ~:J~, 1977. 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF COSr1ETOLOG I STS 

IN THE MATTER of the Proposed 
Adoption of a New Rule Relating 
to Public Participation in Board) 
decision making functions. ) 

NOTICE OF PROPOSED ADOPTION 
of a New Rule Relating to 
Public Participation in 
Board decision making func
tions. 

No Hearing Contemplated. 

TO ALL INTERESTED PERSONS 

l. On January 22, 1978, the Board of Cosmetologists 
proposes to adopt a new rule relating to public participation 
in Board decision making functions. 

2. The rules proposed,with one exception, will incorpor
ate as rules of the Eoard the rules of the Department of Pro
fessional and Occupational Licensing regarding public partici
pation in department decision making, which have been duly 
adopted and are published in Title 40, Chapter 2, Sub-Chapter 
14, of the ~lontana Administrative Code. The one exception is 
in Sub-Section (3) (a) of the Department rules which shall 
delete the following interlined sentences and substitute the 
underlined sentence: 

"(3) (a) .the determination must be 
approved by a majority vote of the Be~a~t
meat EeMffiittee Board Committee on public 
participation. This committee is composed 
of the B±~eete~7 B±w±~±ea Aom±a±~t~ate~. 
Aem±a±stfat±we Ass±staat aao the Staff 
Atte~aey. the Board and the executive 
officers or-Ehe Montana State Cosmetologists 
Association.-.. -- -------

This proposed incorporation by reference is with the under
standing that wherever the words "department" or "director" 
appear in the Department Rules, that such will mean Board in 
the Board of Cosmetologists Rules. 

The reason for the adoption is that such action is man
dated by Section 82-4228, R.C.M. 1947. That section requires 
all agencies to adopt rules which specify the means by which 
the public may participate in decision making functions. 
Rather than adopt its own set of rules and for the sake of 
expediency the Board has reviewed and approved the department 
rules and by this Notice seeks to incorporate them as their 
own. 

3. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
the Board of Cosmet.oloqists, T,lLonde Building, Helena, MGnt'l.n">. 

12-12/23/77 """+''•· •• MAR NOTICF NO. 40-3-30-27 
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Written commments in order to be considered must be received 
no later than January 20, 1978. 

4. If any person dirPrtly 3ffcctell wLsh~s to express his 
vi~ws anu arguments orally or in writing at a public hearing, 
he must make written request for a public hearing and submit 
this request along with any written comments he has to the 
Board of Cosmetoloqists, LaLonde Building, Helena, Montana, 
on or before January 20, 1978. 

5. lf the Board of Cosmetolo(jists receives requests 
for a public hearing on the proposed adoption of a new rule 
from more than twenty-five (25) persons directly affected, 
a public hearing will be held at a later date. Notification 
of such hearing will be made by publication in the Adminis
trative Register. 

6. The authority of the Board of Cosmetologists to 
make the proposed adoption of a new rule is based on section 
66-806. 

DATr;o TI!IS ~Dl\Y OF 12~& _. • 1977. 

BOARD OF COS~U::TOLOGISTS 

JUNE BAKER 
CHAIRMAN 

Director 
Department of Professional 
and Occupational Licensing 

Certified to the Secretary of State 1 ":L.~ J..r , 1977. 
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STATE OF MONTANA 
DEPARn1ENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE TilE BOARD OF PUBLIC ACCOUNTANTS 

IN THE MATTER OF THE PROPOSED 
l;~!ENDMENT OF ARM 4 0-3. 9 4 ( 6) -
S94090 Annual Licenses to 
Practice. 

NOTICE OF PROPOSED JI_'1END
HENT of ARM 40-3.94(6)-
594090 Annual Licenses to 
Practice. 

No Hearing Contemplated. 

TO: ALL INTERESTED PERSONS 

1. On January 22, 1978, the Board of Public Accountants 
proposes to amend ARM 40-3.94(6)-S9409D, /\nnual License to 
Practice. 

2. The amendment, as proposed, will replace existing 
sub-sections (2) and (3) with the following language: 

"Providing however, that any licensee who does not 
wish to pay the renewal fee for the intervening 
three (3) years must become inactive for any year 
or years he chases not to pay. In order to 
become inactive under Section 66-1833 he must be 
retired from practice or any other employment. 
The Board will also require that his certificate 
and/or license be returned to the Board. At such 
timG as he wishes to become acti~Je, he I:IUSt I.J·-·Y 
the renewal fee for the year in which he reacti
vates, and his certificate or license will be 
returned. 

The Board heretofore has had difficulty in determining 
and administering the provision in Section 66-1833, R.C.M. 
1947 and especially that part which purports to allow a three 
(3) year grace period for renewing. Therefore, since that 
section also provides for an inactive status, the Board has 
determined that the grace period provision can only be properly 
administered under that section by considering the three (3) 
year grace period option to mean inactive status. 

The reason for the proposed amendment is that the 
Board believes that an employed, or self-employed person 
derives benefit in one form or another from having his license 
and/or certificate in his possession. Since the Board believes 
that he should not be entitled to any such benefits without 
payment of the renewal fee, the Board believes his certificate, 
and/or license should be returned to prevent him from so doing. 

3. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
the Board of Public Accountants, LaLonde !Jujlding, Helena, 
Montana. lilritten comments in ordor to be rnnr;:i.dcr-cd JltUSt be 
received no latPY +c!-;:::: .;z,lwctry .!U, 1978. 

12-12/23/77 ""'· ;, ..•• MAR NOTICE NO. 40-3-94-9 
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4, If any person directly a f £ected wishes to express 
his views and arguments orally or in writing at a public 
hearing, he must make written request for a public hearing 
and submit this request Jlong with any written comments he 
has to the Board of Public Accountants, LJLonde Building, Helena, 
Montana, on or before January 20, 1978. 

5. If the Board of Public Accountants receives requests 
for a public hearing on the proposed adoption of a new rule 
from more than twenty-five (25) persons directly affected, 
a public hearing will be held at a later date. Notification 
of such hearing will be made by publication in the Adminis
trative Register. 

6, The authority of the Board of Public Accountants 
to make the proposed adoption of a new rule is based on 
Section 66-1815, R,C,M. 1947. 

DATED THIS l.$"t1.. DAY OF i>L 0 ,...L-.. 1977. 

BOARD OF PUBLIC ACCOUNTANTS 
BOYD TAYLOR 
CHAIRMAN 

BY:Ecl~ ~ 
Director 
Department of Professional and 
Occupational Licensing 

Certified to Secretary of State 1 )...- 1 $" ' 1977. 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSiot<AL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF RADIOLOGIC TECHNOLOGISTS 

IN THE ~ffiTTER of the Proposed 
Adoption of a New Rule Relating 
to Public Participation in Board) 
decision making functions. ) 

NOTICE OF PROPOSED ADOPTION 
of a New Pule Relating to 
Public Participation in 
Board oecision making func
tions. 

No Hearing Contemplated. 

TO: ALL INTERESTED PERSONS 

1. On January 22, 1978, the Board of Radiologic Techno
logists proposes to adopt a new rule relating to public 
participation in Board decision making functions. 

2. The rule, as proposed, will incorporate as rules of 
the Board the rules of the Department of Professional and 
Occupational Licensing regarding public participation in 
department decision making, which have been ouly adopted 
and are published in Title 40, Chapter 2, Sub-Chapter 14, 
of the Montana Administrative Code. 

The reason for the adoption is that such action is man
dated by Section 82-4228, R.C.~1. 1947. That section requires 
all agencies to adopt rules which specify the means by which 
the public may participate in decision making functions. 
Rather than adopt its own set of rules and for the sake of 
expediency the Board has reviewed and approved the department 
rules and by this Notice seeks to incorporate them as their 
own. 

3. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
the Board of Radiologic Technologists, LaLonde Building, 
Helena, Montana. Written commments in order to be considered 
must be received no later than January 20, 1978. 

4. If any person directly affected wishes to express his 
views and arguments orally or in writing at a public hearing, 
he must make written request for a public hearing and submit 
this request along with any written comments he has to the 
Board of Radiologic Technologists, LaLonde Building, Helena, 
Montana, on or before January 20, 1978. 

5. If the Board of Radiologic Technologists receives 
requests for a public hearing on the proposed adoption of a 
new rule from more than twenty-five (25) persons directly 
affected, a public hearing will be held at a later date. 
Notification of such hearing will be made by publication in 
the Administrative Register. 

6. The authority of the Board of Radiologic Technolo
gists to make the proposed adoption of a new rule is based 
on Section 66-3704, R.C.M. 1947. 

12-12/2 3/77 •<;i; MAR NOTICE NO. 40-3-96-4 
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~EY~OLC BENECETT~ 

·~riAI Rl"!AN 

'"' 41;:;. ~ ·::~ Carney ~ 
Dlrector 
~epa~tment of professional 
3nd Occupational Licensing 

Certi:"leC: to the Secr:etary of State /')..- 1$(, 1977. 
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STATE OF ''ONTA"ll'. 
DEPl,RT!'ENT OF PPOFESo~ IO:JAL AND OCCUPI\.T'IONAl, '-ICENS INC 

BOARD OF PEAL ESTA~E 

Ir--~ THE ~IA':'Tf.P n~ ':'l:;: !~.(JJ:'Ubr_j·J 

,·~~..~upT:J-':J;l of >lew '2ules RegarO.ing 
the Code 0f :th1cs. 

~;OTIC": OF P•:BLIC 1-:i::ARrJG 
on the Propose~ ndoption 
'~~ "••=\·; ;''.Jles :e9ardinr~ +-:he 
~-Jcie c-f :thics. 

TO: ALL I~TERSSTED PSRSONS 

l. Cn January 14, 1978 ~t 10:00 o'clock a.~. 1n Bnzerea~. 

~ontana, at the Holiday Inn, ~com 107, c public ~eari~g ~ill 
be held to receive testi"1ony in the ;'<latter of the pronoser' 
adoption of new rules regarding the Code of Ethics. 

2. The Board published the not1ce of proposed adoption 
of a Code of 2thics on July 25, 1977. A public hearin? was 
held on that proposed adoption on August 19, 1977. ~5 ~ res~! 
of that hearing and after revlewing all statenents 3nc~ ~~st~
!".Ony received, the 3oard has reviseCl_ the Code of :.:thics •ro~ 
its original proposed form. Since the Board feels that th0 
revision significantly chang~e the original proposal, th1s 
:"ctice offers opportunity for another public he a ring 1:0 -ec:e 1 .,, 

any further cor.1ment on the revised pr-oposal. 
3. The Code of Ethics, in its reviseC' for'"• is ::oro;-.osecl 

to read as follows: 

RuLE '-.!UMBER. 0:-JE 
Violation of the following rules may be considerc~ 

by the Board in deter~ining whether or not the licensee 
has violated Section 66-1937(19), r.C.". l9•n 'is arnenclerl, 
''Demonstrating his unworthiness or i~co~petency to act 
as a Broker or Salesman.'' 

A violation of these rules may be considered bv the 
Board in oetermining whether a violation of Section-66-
1937(17) R.C.M. 1947 as amended, "Intentionally violatinq 
a rule adopted by the Board in the interest oF the public 
and in conformity with this act." 

P.ULE '-JUMBER TWO 
Actions demonstrating unworthiness or incompetency 

shall include, but not be limited to the following: 
a) Licensees shall be apprised of the applicable 

laws and regulations affecting the transaction. 
b) The Licensee shall endeavor to ascertain all 

pertinent facts concerning every property for which he 
accepts the agency, so that he nay fullfil! his obllga
tion to avoid error, exaggeration, ~isrepresentation: 
or concealment of oertinent facts. 

c) The Licen~ee will not engage in activities 
that constitute the ~r~r~i~~ vf law and should ~econMer.d 

12-12/23/77 ..C::> ~otice ~o. JQ-3-95-10 
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that the merchantibility of the title be ~etermined 
and legal counsel be obtained when the interest of 
either party requires it. 

cJ) Rcpresenta t ion by i1 licensee to any lender, 
guaranteeing aaency or other interested party, either 
verbally or through the preparation of false docu~ents, 
an anount in excess of the true and actual sale price of 
the real estate or terns differing from those actually 
agreed upon. 

e) The licensee or agency in 'dvertising shall be 
especially careful to present a true picture and shall 
not advertise without disclosing his name. 

f) The licensee, for the protection of all 
parties with whom he deals shall see that financial 
obligations and committ~ents regarding all real estate 
transactions are in writinq. 

g) The licensee shall not undertake to make a 
formal real estate appraisal that is outside the field 
of his experience. 

h) A licensee cooperating with the exclusive 
listing licensee shall not obtain the cooperation of a 
subsequent licensee without the written consent oF the 
listing licensee. 

i) The licensee shall not fail to submit all 
written offers to an owner when such offers are received 
prior to the seller accepting an offer in writing and 
until the brolzer has knowledge of said acceptance. 

j) The licensee shall inform any seller at the 
time an offer is presented that he will be expected to 
pay certain closing costs such as discount points and 
the approximate a~ount of said costs. 

k) Lending a broker's license to a salesman, or 
permitting a salesman to operate as a broker, or failure 
of a broker to properly supervise the activities of his 
licensees. 

l) Failure to disclose to a buyer a material fact 
regarding the condition of a parcel of real estate of 
which a licensee has kr1owledge. '' 

4 Interested persons nay present their Cata, views or 
arguDen·ts either orally or in writing at the hearing. \Jritten 
stater:1ents May be presented to the Board orior •o the date of 
hearing and will be Made a part of the record ~or the Board's 
review. 

5. The Board of Real '·:state or its desi9nee shall ore
side over, and conduct the hearing. 

6. The authority of the Board of ueal ~state to make 
the proposed adoption is based on Section 66-1927, ~.C.'1.l947. 

Notice No. 40-3-98-10 " 12-12/23/77 
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DATED THIS tSd DAY OF ,.(), ~ A .. ' 1977. 

BOARD OF P.EAL ESTATE 
ROBERT T. ru~~INS 

CHJI.Inf!AN 

BY: Ed~~ 
D1rector 
Department of Professional and 
Occupational Licensing 

Certified to Secretary of State /)...-/.$" , 1977 

12-12/23/77 4' IJotic" No. t,Q-3-98-10 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF REAL ESTATE 

IN THE MATTER OF THE PROPOSED ) 
AMENDMENT of MAC 40-3.98(6)- ) 
S98040, Renewal-Inactive List-) 
Register. J 

NOTICE OF PROPOSED ~MENDMENT 
of MAC 40-3.98(6)-S98040, 
Renewal-Tn~("'t:-iv<:! -:.i:;:_~ 

Register. 

No Hearing Contemplated 

TO: ALL INTERESTED PERSONS 

1. On January 22, 1978, the Board of Real Estate proposes 
to amend MAC 40-3.98(6)-S98040, Renewal-Inactive List- Register. 

2. The amendment as proposed will add the following 
provision as sub-section (2) to the existing rule: 

"(2) Effective December 4, 1976 the Board 
of Real Estate, through the rule amendment 
process, deleted from its rules the status 
of the Non-Resident Real Estate Salesmen. 
Those Non-Resident Salesmen Licenses issued 
prior to that date and presently in exis
tence will be re-issued as Montana Real 
Estate Salesmen licenses upon application 
and payment of fees and will be retained 
as inactive licenses in the State of Montana 
Board of Real Estate office unless the 
salesperson moves to Montana and obtains 
a Montana sponsoring broker or unless that 
person, when he is in Montana, is under the 
sponsorship and supervision of a Montana 
resident broker." 

3. The reason for the proposed amendment stems from the 
December 4, 1976 deletion of the Non-Resident Real Estate 
Salesmens status. After that date certain persons directly 
affected by that deletion petitioned the Board to reconsider 
its action. The Board, by Notice dated August 1, 1977 offered 
those persons an opportunity for hearing on their petition. 
A hearing was held on September 30, 1977, at which no persons 
appeared to present evidence in support of their petition. 
Having reviewed the issues raised in the petition and the 
recommendations of the Administrator of the Board of Real 
Estate along with two (2) written statements submitted, the 
Board determined that the above proposed amendment would 
properly serve the interests of the petitioners and discharge 
the statutory obligations of the Board. 

While the Board realizes that an opportunity for hear
ing must be granted in this notice, it takes the position 
t;wt o hearinq is not necessary. That is to say the Board 

12-12/23/77 """1¥ .. t'>AR NOTICE NO. 40-3-98-11 

... 
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has granted an opportunity for hearing at the time the 
deletion of the Non-Resident Salesmen status was originally 
proposed and another opportunity when the Board received the 
above mentioned petitions for amendment. Thus the Board feels 
that the issues involved in this proposed notice along with 
the Boards' previous action have been given adequate opportuni~ 
to be aired. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
the Board of Real Estate, LaLonde Building, Helena, Montana. 
Written comments in order to be considered must be received 
no later than January 20, 1978. 

5. If any person directly affected wishes to express his 
views and arguments orally or in writing at a public hearing, 
he must make written request for a public hearing and submit 
this request along with any written comments he has to the 
Board of Real Estate, LaLonde Building, Helena, Hontana, on or 
before January 20, 1978. 

6. If the Board of Real Estate receives requests for a 
public hearing on the proposed amendment from more than 
twenty-five (25) persons directly affected, the Board will 
consider holding a public hearing at a later dat~. Notifi~ati• 
of any such hearing will be made by publication 1n the Adm1n1s· 
trative Register. 

7. The authority of the Board of Real Estate to make 
the proposed amendment is based on Section 66-1927. 

DATED THIS LS.':ti_ DAY OF Q-4 cO , • .J • , , 1977. 

BOARD OF REAL ESTATE 
ROBERT T. CUMMINS 
CHAIRMA 

BY: -t~~~~---~~f::=::----Ed 
Director 
Department of Professional 
and Occupational Licensing 

Certified to the Secretary of State ~~~IS, 1977. 

!"'.AR NOTICE NO. 40-3-98-11 ~ ,, 12-12/23/77 



-1109-

BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
rule MAR 46-2.10(14)-SlllSO per
taining to eligLbility require
ments for AFDC. 

NOTICE OF PUBLIC HLARl~G 
FOR AMENDMENT OF 

RULE PERTAHIING TO 
ELIGIBILITY REQUIREMENTS 

FOR AFDC. 

TO: All Interested Persons 

l. On January 12, 1978, at 10:00 a.m. a public hearing 
will be held in the Auditorium of the State Department of · 
Social and Rehabilitation Services, 111 Sanders Street, Helena, 
Montana, to consider the ilmendment of rule HAR 46-2.10(14)-
511150, pertaining to eligibility requirements for AFDC, to he 
enacted no sooner than Januilry 20, 1978, and to be effect1ve 
on January 26, 1978. Interested persons may submit their data, 
views or arguments, orally or in writing, at this hearing. 
Written data, views or arguments may be submitted to Joan Uda, 
P.O. Box 4210, Helena, Hontana, 59601, any time before January 
6, 1978. 

2. The Department intends to amend rule MAR 46-2.10(14)-
SlllSO (2) (f) (ac), (au), and (ae) as follows: 

(ac) A father unemployed because of a lawful strike 
may be eligible for AFDC/UF payments if he meets all other 
eligibility requirements for AFDC/UF, including register
ing for employment. 

(ad) l\. father 1,1nernployed becau~e of conuuct or cir-_ 
cumstances which result or would result in disqualifica
tion for unernplO.iment compensation under [:itate law is di·s
(:jllaTif'I"e<d for AFDC/UF ·c;·ssistance paymcmts, except where ·< 
such di::Sc:.I!:l_a~ if icii. tion for ___ l,!l2~mploym~compensa t_i£_!1_-rs~ a 
result of being unemployed due to a lawful strike. 
-·-- (ao) A fulltfmc' student is-"ri:ot eligTt:Le for AFDC/UF 
payments-since he is not considered available to accept 
ful1time employment. 

3. The rationale for amending the rule is that the cur
rent regulation on the unemployed father fails to specify the 
option selected by the Department, as provided for in CPR 45 
233.100(a) (2), as to whether or not AFDC/UF benefits are denied 
an unemployed father who disqualifies himself for unemployment 
compensation benefits by reason of conduct. This amendment 
conforms the rule to the corresponuing provision in the state 
plan for Title IV A, AFDC. 

4. c.Toan llda, P.O. Box 4210, llelena, Montana, 59601, has 
been designated by the Director of the Department of Social and 
Rehabilitation Services to preside over and conduct the hearing. 

MAR Notice No. 46-2-129 
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5. The authority of the Department of Social and Rehabi
litation Services to amend this rule is based on Section 71-
503, R.C.M. 1947. The implementing authority is Section 71-
501, R.C.M. 1947. 

Certified to the Secretary of State December 1¥ , 1977. 

MAR Notice No. 46-2-129 ~t~o" 12-12/23/77 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND RJ:HABILITATION SERVICE:S OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
rule MAR 46-2.10(18)-511465, per
taininc.J to tcmporury pro;1ibition 
of certain provider fee increases 
related to medical assistance. 

NOTICE OF PROPOSED 
I\.HENDMENT OF' P.ULl: 

PERTAINING TO MEDICAL 
ASSISTANCE. 

NO PUBLIC HEARING 
CON'l'EMPLATED. 

TO: All Interested Persons 

1. On January 26, 1978, the Department of Social and 
Rehabilitation Services proposes to amend rule MAR 46-2.10(18}
Sll465 which pertains to temporary prohibition of certain pro
vider fee increases related to medical Jssistance. 

2. The rule as proposed to be amended provides as 
follows: 

(1) From the effective date of this rule until July 
1, !9~8-1979, no fee increases to Medicaid providers are 
allowed, except as provided in subsection (2) of this 
section. 

* * * 
3. The rationale fur amending the rule is that Montana's 

Medicaid program is facln9 an impending financial crisis which, 
if not averted, will seriously affect the health and safety of 
Montana's Medicaid recipients. If the Medicaid program does 
not reduce its anticipated expenditures, a severe cutback o[ 
both eligibility maximums and benefits under lhc Medicaid pro
gram will have Lo be imposed. 

4. Interested parties may submit their data, v1ews ur 
arguments concerning the proposed amendment in writing to Dick 
Weber, P.O. Box 4210, Helena, Montana, 59601, no later than 
January 20, 1978. 

5. The authority of the Department of Social and Rehabi
litation Services to amend this rule is based on Section 71-
1511, R.C.M. 1947. The implementing authority is Section 71-
1517, R.C.M. 1947. 

I 
i ) · I~ · 

Director, Soci~f and Reh bilita
ion Services 

Certified to the SecretJry of State [)~_cembcr 1~ ... , 1977. 

12-12/23/77 _,,.: '•" MAR Notice No. 46-2-130 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of a rule pertaining to limitation 
on construction of new Medicaid 
beds. 

NOTICE OF PUBLIC HEARING 
FOR ADOPTION OF A RULE 
PERTAINING TO MEDICAID. 

TO: All Interested Persons 

1. On January 13, 1978, at 10:00 a.m., a public hearing 
will be held in the Auditorium of the SRS Building, 111 Sanders 
Street, Helena, Hontana, to consider the adoption of a rule 
which limits construction of new Medicaid beds. 

2. The proposed rule does not replace or modify any sec
tion currently found in the Montana Administrative Code. 

3. The proposed rule provides as follows: 

LIMITATION ON CONSTRUCTION OF NEW MEDICAID BEDS 
(1) New Beds. 
(a) The Department shall not enter into contracts 

with providers for skilled nursing and intermediate care 
services to be provided in utilizing beds for skilled 
nursing and intermediate care patients which are con
structed after the effective date of this rule. 

(i) A bed is considered "constructed" prior to the 
effective date of this rule if, on the effective date, 
ground has been broken for construction of a new facility 
or an addition to an existing facility, or significant 
alterations of an existing facility have been made to al
low for one or more additional beds. 

(ii) Obtaining a certificate of need, development of 
plans or blueprints, obtaining financing, or entry into 
contracts for services or materials do not constitute 
"ground breaking" for purposes of this rule. 

(b) If the Department is prohibited from entering 
into a contract for skilled nursing and intermediate care 
services because of subsection (a) of this section, the 
Department may reimburse a facility for reasonable costs 
incurred in obtaining a certificate of need or in develop
ing plans or blueprints, or reasonable costs arising 
from cancellation of contracts for construction services 
or materials, if the costs would have been reimburseable 
but for the effect of subsection (a), and the provider, 
by reason of subsection (a) , opts not to proceed to con
struct the beds. 

(2) Exemption. State or county facilities which 
are operated primarily for the benefit of the indigent 
are exempt from the requirements of this rule. 

4. The Montana Medicaid Program is currently facing a 

12-12/23/77 ~~!~ .. 
HAR Notice No. 46-2-131 
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fiscal crisis. In addition, the state of Montana as a whole 
has an excess of nursing home beds. The intent of this rule is 
to require maximum utilization of existing beds, and so avoid 
the increased costs associated with construction of new beds. 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Writ
ten data, views or arguments may be submitted to Richard A. 
Weber, Office of Legal Affairs, P.O. Box 4210, Helena, Montana 
59601, any time before January 12, 1977. 

6. Richard A. Weber, P.O. Box 4210, Helena, Montana 59601, 
has been designated to preside over and conduct the hearing. 

7. The authority of the Department to make the proposed 
rule is based on section 71-1511, R.C.M. 1947. The implement
ing authority for this rule is section 71-1517, R.C.M. 1947. 

\ \ I,~ \ 

Director, Department of ocial 
and Rehabilitation Ser ices 

Certified to the Secretary of State December 14 , 1977. 

MAR Notice No. 46-2-111 "·"'··· ,. 12-12/23/77 



-1114-
BEFORE THE DEPARTMENT OF SOCIAL 

AND REHABILITATION SERVICES OF THE 
STATE OF MONTANA 

In the matter of the adoption 
of a rule pertaining to limitation 
on Medicaid occupancy rate. 

NOTICE OF PUBLIC HEARING 
FOR ADOPTION OF A RULE 
PERTAINING TO MEDICAID. 

TO: All Interested Persons 

1. On January 16, 1978, at 10:00 a.m., a public hearing 
will be held in the Auditorium of the SRS Building, lll Sanders 
Street, Helena, Montana, to consider the adoption of a rule 
which sets a limitation on the Medicaid occupancy rate. 

2. The proposed rule does not replace or modify any sec
tion currently found in the Montana Administrative rode. 

3. The proposed rule provides as follows: 

LHUTATION ON MEDICAID OCCUPANCY RATE 
(l) Medicaid Occupancy Rate. 
(a) The Medicaid occupancy rate is a percentage de

termined by dividing the number of Medicaid patients in a 
facility by the total number of patient beds in the faci
lity. 

(b) The Medicaid occupancy rate in any facility may 
not exceed at any time the Medicaid occupancy rate of the 
facility on the effective date of this rule, except as 
provided in subsection (c) of this section. 

(c) Exceptions: 
(i) Facilities which were not in operation prior to 

July 1, 1977, or facilities with less than 80% total oc
cupancy, may increase their Medicaid occupancy rate to 
52. 5%. 

(ii) Portions of facilities which were not in opera~ 
tion prior to July 1, 1977, may increase their Medicaid 
occupancy rate to the greater of 52.5% or the Medicaid 
occupancy rate on the effective date of this rule of the 
portion of the facility in operation prior to July 1, 1977. 

(iii) In the event an eligible recipient will be de
nied necessary !ledicaid services in a local facility be
cause of occupancy limitations in the local facility, then 
the Department shall assure the provision of those ser
vices in an unlimited facility within a reasonable dis
tance of the recipient's home. If the provision of ser
vices cannot be so assured, then the Department may, on 
a case-by-case basis, allow a facility to exceed the 
limits prescribed herein to provide the necessary care. 

(2) Exemption. State or county facilities which 
are operated primarily for the benefit of the indigent 
are exempt from the requirements of this rule. 

MAR Notice No. 46-2-132 
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4, The intent of the proposed rule is to assure that 
skilled or intermediate nursing care is provided by facilities 
only to those pPr=ons i~ ~2eJ uf such care. Utilization Re
vlew has indicated that this is not the case, and that facili
ties in the state are providing skilled or intermediate care 
to Medicaid eligible individuals who are not in need of such 
care. By freezing Medicaid occupancy levels, the Department 
intends to require all facilities to arrange or allow alterna
tive types of care for such persons before providing services 
to other Medicaid eligible persons. 

5. Interested persons may submit their data, views or 
arguments, either orally or in writing, at this hearing. Writ
ten data, views or arguments may be submitted to Richard Weber, 
office of Legal Affairs, P.O. Box 4210, Helena, Montana 59601, 
any time before January 15, 1977. 

6. Richard Weber, P.O. Box 4210, Helena, Montana 59601, 
has been designated to preside over and conduct the hearing. 

7. The authority of the Department to make the proposed 
rule is based on section 71-1511, R.C.M. 1947. The implement
ing authority for this rule is section 71-1517, R.C.M. 1947. 

,, 
_j_.,.-

Olrector, Department 
and Rehabilitation 

cial 
ces 

Certified to the Secretary of State December 1~ , 1977. 

MAR Notice No. 46-2-132 .... 1\: 12-12/23/77 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46-2.10(18)-Sll440 pertaining 
to elective surgery. 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 
OF RULE PERTAINING TO 

MEDICAL ASSISTANCE, 
SERVICES PROVIDED, 

AMOUNT, DURATION. 

TO: All Interested Persons 

l. On January 18, 1978, at 10:00 a.m. a public hearing 
will be held in the Auditorium of the State Department of 
Social and Rehabilitation Services, 111 Sanders Street, Helena, 
Montana, to consider the amendment of rule 46-2.10(18)-Sll440, 
pertaining to elective surgery, to be effective on January 26, 
1978. 

2. The proposed amendment adds on to present rule 46-
2.10(l8)-Sll440 found in the Administrative Rules of Montana. 
The proposed amendment would narrowly define "elective surgery" 
in order to be able to reimburse for surgery which is necessary 
to maintain health or life. 

3. The Department intends to amend rule 46-2.10(18)
Sll440(l) (b) (ii) (aa), (ab), and (ac) as follows: 

(b) There is no limitation on the number or fre
quency of physician and surgeon services, except: 

Jil That inpatient psychiatric * * * -
(ii) No payment will be made for elective surgery. 

Payment will not be made for hospital or other costs re
lated to elective surgery. 

(aa) Elective surgery is defined, for this purpose, 
as any surgery performed in an inpatient or outpatient 
hospital basis or in a free standing ambulatory surgical 
center which is not considered emergency or lifesaving 
and which is subject to the choice or decision of the 
patient and the physician. These are procedures which may 
be deferred or postponed for an indefinite period without 
causing undue hardship, pain or prolonged poor health to 
the patient. 

(ab) The following is a list of surgery which will 
be considered to be elective. This list is not intended 
to be inclusive and other similar operations will also be 
considered elective: Most plastic and reconstructive sur
gery includlng orthopedics, tonsillectomy and adenoidec 
tomy, vein ligation and stripping, dental surgery in hos
pital, intestinal by-pass procedures, hemorrhoidectomy, 
most gall bladder procedures, most hernias, most types of 
urinary bladder repair, circumcision, anterior or pos
terior vaginal wall repair, hysterectomy and uterine 

MAR Notice No. 46-2-133 
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repair procedures, plastic operations on the ovary, lamin: 
ectomy and/or spinal fusion. 

(ac) Exception:_ Any surgery performed that is i£lc:
cluded in the above list or any other s~rgery normal_!Y 
considered to be elective by the medical community will be 
subject to review and possible non payment unless prior 
authorization is obtained ~r the need is fully justified. 
Prior authorization is not mandatory, but all operations 
not so authorized may be subject to retroactiv~-~enial. 
Authorization may be obtained through the Medical Assi~= 
ance Bureau. 

Exceptions will be only upon a showing that due to 
unusual circumstances the operation is necessary for the 
patient's health. 

3. The rationale for amending the rule is that the 
Medicaid program is experiencing severe financial difficulties. 
In an effort to cut costs the department has been forced to 
remove one of the optional medical programs. An attempt has 
been made to narrowly define "elective surgery" in order to be 
able to reimburse for surgery which is necessary to maintain 
health or life. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may be submitted to Walter Perry, P.O. 
Box 4210, Helena, Montana, 59601, any time before January 17, 
1978. 

5. Walter Perry, P.O. Box 4210, Helena, Montana, 59601, 
has been designated by the Director of the Department of Social 
and Rehabilitation Services to preside over and conduct the 
hearing. 

6. The authority of the Department of Social and Rehabi
litation Services to amend this rule is based on Sections 71-
210 and 71-1512, R.C.M. 1947. The implementing authority is 
Sections 71-1512 and 7-1517, R.C.M. 1947. 

. ~./- / , I 
___l_c. / .... k ( \I', ,I I,~' 
Director, Social and Re abilita= 

ion Services 

Certified to the Secretary of State December 14• 1977. 

MAR Notice No. 46-2-133 ,...-;:':·'·" 12-12/23/77 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46-210(l8)-Sll440 pertaining 
to prescription splitting. 

NOTICE OF PROPOSED 
)AMENDMENT OF RULE PERTAINING 
) TO MEDICAL ASSISTANCE, 
) SERVICES PROVIDED, AMOUNT, 
) DURATION. NO PUBLIC 
) HEARING CONTEMPLATED. 

TO: All Interested Persons 

1. On January 26, 1978, the Department of Social and 
Rehabilitation Services proposes to amend rule 46-2.10(18)
Sll440 which pertains to medical assistance, services provided, 
amount, and duration. 

2. The rule as proposed to be amended provides as 
follows: 

(ag) Each prescription shall be dispensed in a quan
tity ordered by a physician. 

Prescriptions for chronic conditions for which a phy
sician has not ordered a specific quantity shall be dis
pensed in quantities of 100 or a minimum of one month's 
supply of medication. 

Prescriptions for acute conditions for which a phy
sician has not ordered a specific quantity shall be dis 
pensed in sufficient quantities to cover the period of 
time for which the condition is being treated. 

3. The rationale for amending this rule is that the 
Medicaid program is undergoing a financial crisis. This rule 
is offered to assure that Medicaid patients receive their 
medication in convenient amounts and to insure against exces
sive prescription splitting by pharmacists. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
Walter Perry, P.O. Box 4210, Helena, Montana, 59601, no later 
than January 20, 1978. 

5. The authority of the Department of Social and Rehabi
litation Services to amend this rule is based on Sections 71-
210 and 71-1511, R.C.M. 1947. The implementing authority is 
Section 71-1512, R.C.M. 1947. 

Director, Social and 
ion Services 

bili ta-

Certified to the Secretary of State December 14 ' 1977. 

12-12/23/77 ""'!:,~~ .. MAR Notice No. 46-2-134 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHA!liLITA'riON SERVICES OF TilE 

STATE OF MONTANA 

In the matter of the amendment of 
rule 46-2.10(14)-SlllSO pertaining 
to eliuibility requirements for 
AFDC. 

NOTICE OF PUBLIC HEARING 
FOR AMENDMENT OF 

RULE PERTAINING TO 
ELIGIBILITY REQUIREMENTS 

FOR AFDC. 

TO: All Interested Persons 

l. On January 19, 1978, at 10:00 a.m. a public hearing 
will be held in the Auditorium of the State Department of 
Social and Rehabilitation Services, 111 Sanders Street, Helena, 
Montana, to consider the amendment of rule 46-2.10(14)-SlllSO, 
pertaining to eligibility requirements for AFDC, to be effec
tive on January 26, 1978. 

2. The proposed amendment changes present rule 46-2.10 
(14)-SlllSO found in the Administrative Rules of Montana. The 
proposed amendment would change the terminology only. The 
change is being made in order to clarify the term "essential 
person.'' 

3. The rule as proposed to be amended provides as 
follows: 

(5) The spouse of a caretaker relative may be 
included in the grant as aft-essefitioi-~e~SOfi recipient if 
s~eh-spo~se the caretaker relative is physically or ment
ally incapacitated, 

4. The rationale is that the amendment is a change in 
l~nguage only. The term "essential person" is technically a 
mlsnomer for this situation. The change is being made in order 
to make the state rules conform with the state plan submitted 
by the Department of Health, Rducation and Welfare. The change 
in terminology will have no effect on the coverage of caretaker 
relatives. 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may be submitted to Walter Perry, 
P.O. Box 4210, Helena, Montana, 59601, any time before January 
18, 1978. 

6. Walter Perry, P.O. Box 4210, Helena, Montana, 59601, 
has been designated to preside over and conduct the hearing. 

7, The authority of the agency to make the proposed 
amendment is based on Section 71-210, R.C.M. 1947. The 
implementing authority is Section 71-503, R.C.M. 1947. 
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Director, Social 
ion Services 

and Re abilita-

Certified to the Secretary of State December 14 , 1977. 
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BEFORE THE DEPARTMENT OF SOCil\L 
AND REHABILITATION SERVICES OF THE 

STATE OF BONTANA 

In the matter of the adoption 
of eleven rules pertaining to 
reimbursement for skilled nursing 
and intermediate care services. 

NOTICE OF PUBLIC HEARING 
FOR ADOPTION OF ELEVE~ 

RULES PERTAINING TO 
SKILLED NURSING AND 

INTERHEDIATE CARE SERVICES. 

TO: All Interested Persons 

1. On January 20, 1978, at 10:00 a.m. a public hearing 
will be held in the Auditorium of the SRS Building, 111 Sanders 
Street, Helena, Montana, to consider the adoption of eleven 
rules which pertain to reimbursement for skilled nursing and 
intermediate care services. 

2. The proposed rules replace MAC 46-2.10(18)-Sl1450, 
currently found on page 46-94.7G of the Administrative Rules 
of Montana. 

3. The proposed rules provide as follows: 

!1:_ "REIMBURSEMENT FOR SKILLED NURSING AND INTERMEDIATE 
CARE SERVICES, PURPOSE Reasonable cost related reim

bursement for skilled nursing and intermediate care faci
lity services is mandated by Section 249 of Public Law 
92-603, the 1972 amendment to the Social Security Act. 

The purpose of the following rules is to meet the 
requirements of Section 249 of Public Law 92-603 and 45 
C.F.R. 250, while treating the eligible recipient, the 
provider of services, and the Department fairly and equit
ably. The rules prescribe rates of payment reasonably 
adequate to reimburse in full the actual allowable costs 
of skilled care and intermediate care that are economically 
and efficiently operated. 

In addition, the system of reimbursement described in 
these rules is intended to facilitate a transition from 
the current method of reimbursement to a more comprehensive 
system of reimbursement by providing the data required to 
implement such a system. A more comprehensive system is 
currently being developed by the Department in cooperation 
with an advisory committee representing the nursing horne 
industry. 

The following method of reimbursement shall be ef
fective March 1, 1978, for all skilled nursing and inter
mediate care facilities electing to participate in the 
~lantana Medicaid Program." 

!1_ "REIMBURSEMENT FOR SKILLED NURSING AND INTERMEDIATE 
CARE SERVICES, PROSPECTIVE RATES (l) Reimbursement 

of the costs of sk~lled nursing and intermediate care ser
vices shall be by means of a prospective rate. The dif-
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ference between the prospective rate for a rate period and 
the provider's actual cost for the same period shall con
stitute a profit or loss to that provider for that period. 

(2) The initial prospective rate shall be effective 
from ~larch 1. 1978 to ,July 1, 1979, but shall be adjusted 
quarterly for inflation and occupancy changes during that 
period. 

(3) The prospective rate of reimbursement for a pro
vider shall be based upon the historic operating costs 
and the historic property costs of the provider, reported 
in cost reports filed prior to November l, 1977, to the 
extent those costs are allowable under Rule #5 and the 
applicable provisions of Provider Reimbursement llanual, 
Health Insurance Manual 15, Part I, 1967, as updated, 
published by the U.S. DHEW, SSA, hereinafter referred to 
as HIM 15. 

(4) The reported allowable historic operating costs 
shall be adjusted for inflation to December 31, 1977, by 
reference to the Consumer Price Index for All Items (CPI) 
published monthly by the Bureau of Labor Statistics, u.s. 
Department of Labor in accordance with the provisions of 
Rule #4 (2) (a) (i). 

(5) The allowable historic operating cost of the 
provider shall also be adjusted for the actual effect of 
increases in the minimum wage on the salaries paid by the 
provider in accordance with the provisions of Rule #4(2) 
(a) (iii). 

(6) A management incentive, based upon a percentage 
of the difference between the provider's allowable histor
ic operating cost as adjusted for inflation and the state
wide average historic operating cost as adjusted for in
flation, shall be added to or deducted from the provider's 
allowable historic operating cost for purposes of setting 
the provider's prospective rate in accordance with the 
provisions of Rule #4 (2) (a) (ii). 

(7) The prospective per diem rate for the provider 
shall be based upon the actual occupancy for the historic
al cost reporting period and will be adjusted quarterly 
to reflect increases of more than 3 % in occupancy in 
accordance with the provisions of Rule #4 (2) (d). 

(8) The operating cost portion of the provider's pro
spective rate shall be adjusted quarterly for inflation 
by reference to the CPI for All Items in accordance with 
the provisions of Rule #4 (2) (c) (i). 

(9) In addition, an adjustment for average actual 
inflation in the Montana nursing horne industry shall be 
made to each provider's prospective rate for the rate pe
riod beginning July 1, 1979, and annually thereafter, in 
accordance with the provisions of Rule #4(2) (c) (ii). 

(10) The provider's historic per diem property cost 
shall be added to the above per diem operating costs in 
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accordance with the provisions of Rule #4(2) (b) to reach 
a prospective per diem rate. 

( 11) In no case will the prospective rate exceed the 
upper limits prescribed in 45 C.P.R. 250.30(b) (6) which 
are hereby incorporated and made a part of this rule by 
reference. 

( 12) There shall be no adj ustrnent of the cleterrnined 
rate and recovery or payment of overpayments or underpay
ments unless the overpayment or underpayment results from 
erroneous or unallowable cost data submitted by the pro
vider or computation errors by the Department in determin
ing the facility rate. The statewide average will not be 
changed, as a result of overpayments or underpayments. 

(13) In order to provide interested members of the 
public the opportunity to review and comment on the pro
posed rates before they become effective, a preliminary 
schedule of initial prospective rates and rates adjusted 
quarterly for inflation will be available upon request to 
the Department prior to the effective date of such rates." 

"REIMBURSEMENT FOR SKILLED NURSING AND INTERMEDIATE 
CARE SERVICES, PARTICIPATION REQUIREMENTS (l) The 

skilled nursing and 1nterrnediate care facil1ties electing 
to participate in the Medicaid program must meet the fol
lowing basic requirements to receive payments for services: 

(a) Maintain a current license under the rules of 
the State Department of Health and Environmental Sciences 
for category of care being provided. 

(b) Maintain a current certification for Medicaid 
under the rules of the Department of Social and Rehabili
tation Services for the category of care being provided. 

(c) Maintain a current agreement with the Department 
of Social and Rehabilitation Services to provide the care 
for which payment is being made. 

(d) Have a licensed Nursing Horne Administrator or 
such other qualified supervisor for the facility as sta
tutes or regulations may require. 

(e) Accept, as payment in full for operating and 
property costs, the amounts paid in accordance with the 
reimbursement method set forth in these rules." 

"REIMBURSEMENT FOR SKILLED NURSING AND INTERMEDIATE 
CARE SERVICES, RATE DETERMINATION (1) Prospective 

rates for each fac1l1ty are establ1shed on the basis of 
costs reported by each facility, adjusted for non-allowable 
costs as defined in Rule #5, and adjusted for inflation. 
A management incentive shall be determined by reference 
to the statewide average of all provider costs, and added 
to or deducted from the reported costs. Reimbursement 
shall not, however, exceed the average of customary char~e~ 
to private patients receiving similar nursing services 
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calculated for the quarter in which a rate is set or ad
justed, except that a state or county facility charging 
nominally may be reimbursed for its actual, reasonaLle 
costs. 

(2) Reimbursement Formula: Base per diem operating 
costs allowable pursuant to Rule #5 as adjusted for infla
tion plus per diem property cost equals reimbursement rate. 

(a) Base per diem operating cost is the adjusted 
historical operating cost plus a management incentive plus 
a minimum wage adjustment. 

(i) AdJusted Historical Operat1nq Costs - Historical 
operating costs for use 1n settlng a provider's Base Per 
Diem Operating Cost will be determined from cost reports 
on file at the Montana Department of Social and ~chabili
tation Services on November 1, 1977, for the last period 
in which a final rate was offered by the Department and 
accepted by the provider. These costs will be adjusted 
based on the definitions of allowable cost contained in 
Rule #5. 

(aa) The total allowable historical operating cost 
will be divided by the total days of care provided during 
the period covered by the cost r8port to determine a com
bined per diem rate. 

lab) The per diem rate will be adjusted for inflation 
occurring between the end of the cost reporting period and 
January, 1978, using the All Items Consumer Price Index 
(published monthly by the Bureau of Labor Statistics, 911 
Walnut Street, Kansas City, Missouri 64106). The adJust
~ent shall be made by increasing the historical operating 
cost by a percentage equal to the percentage change in the 
monthly Consumer Price Index for All Items from the final 
month of the last reporting period in which a f1nal rate 
was accepted to January, 1978. 

(ii) Management Incentive 
(aa) The Statewide Average Operating Cost is the mean 

of per diem operating costs for all participating pro
viders allowable under the Manual of Reimbursement for 
Nursing Home Cost, May, 1974, as reported in cost reports 
on file at the Montafla Department of Social and Rehabili
tation Services on November l, 1977, reduced by private 
pay limitations where applicable. Such costs are adJusted 
to December, 1977, using the CPI adjustment described in 
Rule #4 (2) (a) (i) (ab) and converted to a per diem figure 
using actual occupancy during the historical reporting pe
riod. The Department has determined the Statewide Average 
Operating Cost to be $18.45. 

(ab) If the Adjusted Historical Operating Cost in
curred by the provider is less than thP ~~~tc~i~~ Average 
Operating Cost, arljusted for 1nflation then an incent 1 ve 
factor equal to 7.5% of the difference between thP indivi
dual provider's adjusted historical cost and the adjusted 
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statewide average cost will be added to the individual pro
vider's adjusted historical operating cost, and the total 
amount will be the Base Operating Cost for that provider. 

(ac) If the adjusted historical cost incurred by the 
provider exceeds the statewide average cost, then 25% of 
the difference between the adjusted historical operating 
cost and the statewide average cost will be deducted from 
the provider's adjusted historical cost to reach the base 
prospective rate. 

(ad) The only prerequisite for receipt of the 25% 
management incentive described above is that there be no 
docume~ted patient care deficiencies as defined by Title 
19 surveys. 

Example: Statewide average cost ~ $20/day; provider's 
adjusted historical cost ~ $16/day; incentive factor ~ 
$1.00 t($20 - $16) x .25); base prospective rate~ $17 
($16 + $1). If the actual cost of the facility remains at 
$16/day, the $1 shall constitQte a profit to the provider. 

(iii) Minimum Wage Adjustment -- An adjustment for in
flation shall be made to the historical operating cost of 
facilities affected by the minimum wage increase which 
becomes effective January l, 1978. The adjustment shall 
reflect the individual facility's anticipated percentage 
increase in salaries and wages of employees necessary to 
bring those employees subject to the minimum wage require
ment up to the minimum wage and necessary to maintain a 
reasonable differential in all employee's salaries to the 
extent the required increase exceeds the inflation adjust
ment provided for in Rule #4 (2) (a) (i) (ab). 

(b) Property Costs -- Property costs reimbursement 
will be calculated using historical property costs report
ed in cost reports on file with the Montana Department of 
Social and Rehabilitation Services on November l, 1977, as 
allowed in Rule #5. 

(i) Property costs are interest, depreciation, pro
perty taxes, comprehensive property insurance and lease 
costs to the extent allowable under Rule #5. Adjustments 
will be made for equipment acquisitions or capital im
provements put into service subsequent to the historical 
cost reporting period but prior to March 1, 1978. A 
return on owners' net equity for proprietary facilities 
as defined and applied in Chapter 12 of HIM 15, which 
is hereby incorporated and made a part of this rule by 
reference, will be added to this amount. These costs will 
be converted to a per diem figure using actual occupancy 
in the base reporting period. 

(ii) The prospective rate shall be adjusted quarterly 
for property costs of less than $1000 associated with 
equipment acquisition and capital improvements after March 
l, 1978. No quarterly adjustment shall be made for such 
costs in excess of $1000 without approval of the Depart-
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ment prior to the incurment of the cost. Approval shall 
be requested at least one calendar quarter in advance of 
the incurment of the cost on forms provided by the Depart
ment. The Department may make exception to this subsec
tion for assets placed into service after March l, 1978, 
but contracted for prior to that date. Requests for ex
ception shall be submitted prior to April 1, 1978. 

(iii) No adjustment for increased interest, deprecia
tion or lease costs due to sale or lease of a facility 
during a rate period shall be made without approval by the 
Department prior to the sale or lease. 

(iv) In no case will an adjustment be made for in
creased costs as a result of a sale and leaseback between 
unrelated parties or a transfer between related parties 
as defined in Chapter 10 of HIM 15, which is hereby incor
porated and made a part of this rule by reference. 

(c) Inflation Adjustments: 
(i) Each provider's prospective rate shall be ad

justed quarterly using the Consumer Price Index (CPI) for 
All Items. The provider's base per diem operating cost 
shall be adjusted by a factor equal to the ratio of the 
monthly CPI for the last month of the next previous quar
ter and the month immediately preceding that quarter. The 
initial adjustment shall be made for rates payable in the 
quarter beginn~ng April 1, 1978, using the CPI for Decem
ber, 1977, and october, 1977. 

The provider shall be notified of the prospective 
rate adjusted for inflation 60 days prior to the quarter 
in which it becomes effective. A schedule of rates for 
all providers shall be available prior to the effective 
date of the rates upon request to the Chief, Medical As
sistance Bureau, Montana Department of Social and Rehabi
litation Services, Box 4210, Helena, Montana 59601. 

(ii) In addition to the Quarterly Inflation Adjust
ment, for purposes of determining the base prospective 
rate for the rate period beginning July l, 1979, the base 
per diem operating cost shall be adjusted based on costs 
reported in the reporting period ending December 31, 1978. 

(d) Occupancy Adjustment -- Actual occupancy for 
the historical cost reporting period will be used to set 
prospective rates. Adjustments to the prospective rate 
will be made quarterly if actual occupancy during any 
quarter increases by more than 3%. The new rate will be 
effective in the second quarter following the change in 
occupancy. 

(e) The prospective rate shall be limited to the 
average per diem charges to private patients receiving 
similar services. Within 30 days after rate notification, 
the provider shall notify the Department of its antici
pated schedule of charges to private patients. The pro
spective rate shall then be adjusted to reflect the pri-
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vate pay limitation where applicable. For purposes of 
comparison, the provider shall classify private patients 
according to the Department's criteria found in ARM 
46-2.10(1Rl-~llA1~, ~::~~~ dnd Sll443. If, upon review 
of the patient census reports for the quarter or upon 
audit, it is determined that the provider's projected 
charges to private patients were erroneous, recovery or 
payment proceedings will be undertaken immediately in 
accordance with the provisions of Rule #8. 

(f) Prospective Rate Formula -- The above prospectivE 
rate determination principles can be expressed in the fol
lowing formula: R = C + .25(T-C) + B + P + I, where R = 
prospective per diem rate effective March 1, 1978; C = 
individual facility historical per diem operating costs 
determined by reference to allowable costs as defined in 
Rule #5 adjusted to January, 1978; T = target operating 
cost set at average of individual facility per diem costs 
determined by reference to previously allowed costs; B = 
per diem property costs; P = return on owner's net equity; 
and I = minimum wage adjustment. (NOTE: The individual 
facility operating costs plus the management incentive 
plus inflation and minimum wage adjustments (C + .25(T-C) 
+ I) shall be adjusted quarterly for CPI change beginning 
April 1, 1978." 

"REIMBURSEMENT FOR SKILLED NURSING AND INTERMEDIATE 
CARE SERVICES, ALLOWABLE COSTS (1) For purposes of 

determining the Statew~de Average Operating Cost defined 
in Rule #4 (2) (a) (ii) (aa), the Department shall utilize 
those costs included in reports on file with the Montana 
Department of Social and Rehabilitation Services on No
vember l, 1977, which have been allowed in the last re
porting period in which a final rate was offered by the 
Department and accepted by the provider. In the event 
that a final rate was offered without a field audit of all 
costs reported, then allowable costs shall be determined 
by reference to the Manual of Nursing Home Cost Reimburse
ment, May, 1974, and HIM 15. 

(2) For purposes of determining allowable costs for 
individual facilities to be utilized in setting the indi
vidual facility's prospective rate, the principles govern
ing allowable cost contained herein shall be applied. 

(a) As a prerequisite to allowability all items of 
cost must be supported by source documentation which clear
ly identifies the item or service purchased and the cost 
incurred. 

(b) The general principles of reasonableness, neces
sity and prudent buyer as set forth in paragraphs 2100, 
2102 and 2103 of HIM 15, which are hereby incorporated and 
made a part of this rule by reference, are applicable in 
makirog the determination of allowable costs, 
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(c) Costs to related organizations shall be governed 
by the provisions of Chapter 10 of HIM 15, which are here
by incorporated and made a part of this rule by reference. 

(d) Costs of routine services: Allowable costs shall 
include standard items of expense included in the per diem 
rate which providers incur in the provision of routine 
services to the extent such expenses are reasonable and 
necessary. Routine services means the regular room, diet
ary and nursing services, minor medical and surgical sup
plies, and the use of equipment and facilities. Examples 
of expenses that are allowable costs for routine services 
are: 

(i) All general services including but not limited 
to administration of oxygen and related medications, hand
feeding, incontinency care, tray service, and enemas; 

(ii) Items furnished routinely and relatively uniform
ly to all patients without charge, such as patient gowns, 
water pitchers, basins and bed pans; 

(iii) Items stocked at nursing stations or on the floor 
in gross supply and distributed or used individually in 
small quantities without charge: such as alcohol, appli
cators, cotton balls, bandaids, antacids, aspirin (and 
other non-legend drugs ordinarily kept on hand) , supposi
tories, and tongue depressors; 

(iv) Items which are used by individual patients but 
which are usable and expected to be available, such as 
ice bags, bed rails, crutches, walkers, wheelchairs, trac
tion equipment, and other durable medical equipment; 

(v) Special dietary supplements used for tube feed
ing or oral feeding such as elemental high nitrogen diet, 
even if written as a prescription item by a physician 
(because these supplements have been classified by the 
Food and Drug Administration as a food rather than a drug); 

(vi) Laundry services other than for personal clothing 
which is not laundered at the facility will be allowed. 
Nominal cost of items laundered for patients at the faci
lity will be allowed. 

(e) Owner's Compensation: 
(i) Owners compensation is limited to the fair mar

ket value of services rendered by the owner in connection 
with patient care. The fair market value of services shall 
be determined by reference to Sections 2120 et ~ of 
HIM-13-2, Audits and Reimbursement l1anual forPart A of 
Title XVIII and Chapter 9 of HIM 15, which are hereby in
corporated and made a part of this rule by reference. 

(ii) Types of owners compensation: 
(aa) Salary amounts paid for managerial, administra

tive, professional and other services. 
(ab) Amounts paid by the institution for the personal 

benefit of the owner. 
(ac) The costs of assets and services which the owner 
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receives from the institution. 
(ad) Deferred compensation. 
(ae) Supplies and services for the personal use of 

the owner. 
(af) Special merchandise ordered from wholesalers for 

the owner's personal use. 
(ag) lvages of a domestic or other employee who works 

in the home of the owner. 
(ah) Personal use of a car owned by business. 
(ai) Personal insurance premium paid for the owner. 
(aj) Owner occupies a personal residence as a portion 

of the physical plant. 
(ak) Other types of renumeration that may be identi

fied. 
(f) Costs of telephone, television and radio services 

are governed by paragraphs 2106 through 2106.2 of HIM 15, 
Part I, which are hereby incorporated and made a part of 
this rule by reference. 

(g) Costs of taxes are governed by paragraphs 2122 
through 2122.5 of HIM 15, which are hereby incorporated 
and made a part of this rule by reference. 

(h) Life insurance premiums are governed by paragraph 
2130 of P.IM 15, which is hereby incorporated and made a 
part of this rule by reference. 

(i) Start-up costs are governed by paragraphs 2132 
through 2132.6 of HIM 15, which are hereby incorporated 
and made a part of this rule by reference. 

(j) Franchise fees are governed by paragraphs 2133 
through 2133.10 of HIM 15, which are hereby incorporated 
and made a part of this rule by reference. 

(k) Organization costs are governed by paragraphs 
2134 through 2134.11 of HIM 15, which are hereby incorpor
ated and made a part of this rule by reference. 

(1) Advertising costs are governed by paragraphs 
2136 through 2136.2 of HIM 15, which are hereby incorpora
ted and made a part of this rule by reference. 

(m) Home office costs are governed by paragraphs 2150 
through 2153 of HIM 15, which are hereby incorporated and 
made a part of this rule by reference. 

(n) Losses are governed by paragraphs 2160 through 
2160.5 of IIIM 15, which are hereby incorporated and made 
a part of this rule by reference. 

(o) Insurance costs are governed by paragraphs 2161 
through 2162.13 of HIM 15, which are hereby incorporated 
and made a part of this rule by reference. 

(p) Post-termination costs are governed by paragraphs 
2176 through 2176.2 of HIM 15, which are hereby incorpora
ted and made a part of this rule by reference. 

(q) Items of cost shall be expensed, capitalized and 
depreciated in accordance with paragraphs 100 through 108.2 
and 118 of !JIM 15, which are hereby incorporated and made a 
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part of this rule by reference. Depreciation shall be cal
culated using the straight line method, as defined in para
graph 116.1 of HIM 15, which is hereby incorporated and 
made a part of this rule by reference. 

The disposal of assets on which there is a gain or 
loss on sale which must be allocated to the period from 
July 1, 1974, to February 28, 1978, shall be governed 
by the provisions of Chapter 1, HIM 15, which are hereby 
incorporated and made a part of this rule by reference. 
July 1, 1974, is the starting date of the program for pur
poses of applying the above provision. 

(r) Depreciation paid by the Department from March 
1, 1978, shall be recoverable by the Department upon sale 
of the facility and/or equipment at a price in excess of 
the provider's basis for depreciation at the time of sale. 
The amount of depreciation recoverable is the amount, al
located to periods beginning March l, 1978, by which the 
sale price exceeds the seller's original basis for depre
ciation plus capital improvements less depreciation paid 
by the Department, or the amount of depreciation actually 
paid, whichever is the lesser. Such amount constitutes a 
debt due the State as of the date of sale and may, at the 
option of the Department, be recovered in lump sum from 
the seller, or by means of a reduction in asset basis in 
such amount for purposes of future rate determinations. 

(s) Lease costs shall be reasonable and therefore 
allowable to the extent they do not exceed the historical 
statewide average of per bed lease costs in all leased 
facilities in the state, or to the extent they have been 
allowed to the provider by the Department in the last re
porting period in which a final rate has been offered by 
the Department and accepted by the provider. 

(t) Interest expenses shall be governed by paragraphs 
200 through 232 of HIM 15, which are hereby incorporated 
and made a part of this rule by reference. 

(u) Purchase discount allowances and refunds are 
governed by paragraphs 800 through 810.2 of HIM 15, which 
are hereby incorporated and made a part of this rule by 
reference. 

(v) Grants, gifts and endowments are governed by 
paragraphs 600 through 614 of HIM 15, which are hereby in
corporated and made a part of this rule by reference. 

(w) Bad debts, charity and courtesy allowances are 
deductions from revenue and shall not be allowable as 
costs. 

(x) Revenues received for services or items provided 
to employees and guests are recoveries of cost and shall 
be deducted from the related cost. 

(y) Dues, membership fees or subscriptions to orga
nizations unrelated to the provider's professional or 
business activities are not related to patient care and 
are not allowable costs. 
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(z) Charges for services of a chaplain are not an 
allowable expense. 

(aa) Fees for professional services (e.g., legal ac
counLiny or consulting services) are allowable to the ex
tent they are identified to specific services, and the 
hourly rate charged is reasonable in amount. In lieu of 
compensation on the basis of an hourly rate, the provider 
may compensate for professional services on the basis of 
a retainer agreement which specifies in detail the services 
to be performed. Documentation that such services were in 
fact performed shall be provided by the provider. No cost 
in excess of the agreed-upon retainer fee shall be allowed. 

(ba) Attorney fees incurred in the course of admini
strative or judicial proceedings involving the Department 
of Social and Rehabilitation Services are allowable only 
when awarded by a hearings officer, the Board of Social 
and Rehabilitation Appeals or a court of competent juris
diction. 

(ca) Entertainment expenses for non-employees are not 
allowable. (Examples of entertainment expenses are busi
ness luncheons, bar bills, etc.) 

(da) Employee benefits: 
(i) Employee benefits are defined as amounts paid to 

or on behalf of an employee, in addition to direct salary 
or wages, and from which the employee or his beneficiary 
derives a personal benefit before or after the employee's 
retirement or death. 

(ii) All employer contributions which are required by 
State or federal law, including FICA, WCI, FUI, SUI, PERS 
and contributions to a State insurance plan are allowable 
employee benefits. In addition, employee benefits which 
are uniformly applicable to all employees and do not ex
ceed 6% of the gross salary or wages actually paid to the 
employee are allowable. A bona fide employee benefit must 
directly benefit the individual employee, and shall not 
directly benefit the owner or owner-administrator of the 
facility. 

(iii) Costs of activities or facilities which are 
available to employees as a group, such as staff parties, 
condominiums, swimming pools or other recreational acti
vities, are not allowable. Cash bonuses are considered 
employee benefits, and are therefore subject to the 6% 
limitation. 

(iv) For purposes of this subsection, an employee is 
one from whose salary or wages the employer is required to 
withhold FICA. 

(ea) Paid vacation and sick leave shall not be con
sidered employee benefits, but shall be allowable only to 
the extent that the facility has in effect a written poli
cy which is uniformly applicable to all employees, and 
the paid vacation and sick leave is reasonable in amount. 

12-12/23/77 ,,,,:·.::.''· •• ~1AR Notice No. 46-2-136 



#6 

#7 

-1132-

SOCIAL AND 
REHABILITATION SERVICES 

Any paid vacation or sick leave policy not exceeding the 
standards applied to State employees is reasonable. The 
6% limitation stated in (da) (ii) shall not apply to paid 
vacation and sick leave. 

(fa) An amount not to exceed $2200 per fiscal year 
shall be considered as a reasonable and allowable cost of 
meeting the transportation needs of the facility. 

(ga) The costs of travel by an owner, administrator 
or full-time professional staff member in excess of 25 
miles shall be allowable to the extent they are directly 
related to patient care, and do not exceed the rate of 
reimbursement for travel by State employees. Travel of 
less than 25 miles shall be considered a transportation 
cost of the provider subject to the provisions of (fa) 
above." 

"REIMBURSEMENT FOR SKILLED NURSING AND INTERMEDIATE 
CARE SERVICES, CLOSE OUT COST REPORTS (1) A cost 

report deta1ling costs incurred by a provlder from the 
close of the provider's last fiscal year to February 28, 
1978, shall be filed with the Department no later than 
June l, 1978. 

(2) The close out cost report may, with the prior 
approval of the Department, detail costs incurred over a 
period not to exceed 14 months prior to February 28, 1978. 
such an extended close out cost report shall be in lieu 
of the provider's normal year end cost report and the 
short period cost report for the period from year end to 
February 28, 1978. 

(3) Audits shall be performed, adjustments made and 
final settlements reached in accordance with the provisions 
of the Manual of Reimbursement for Nursing Home Care, May, 
1974, and HIM 15 (1967), except that the Department shall 
have 180 days from the receipt of the cost report to offer 
a final rate. 

(4) The costs allowed shall have no effect on the 
prospective rate." 

"REIMBURSEMENT FOR SKILLED NURSING l'.ND INTERMEDIATE 
CARE SERVICES, COST REPORTING The procedures and 

forms for ma1nta1n1ng cost information and reporting are 
as follows: 

(1) Generally accepted accounting methods shall be 
employed in all record keeping and cost finding by a pro-
vider. 

(2) The accrual method of accounting shall be em
ployed except in government institutions operating on a 
cash method. 

(3) Cost finding means the proc~~s of recasting the 
data derived from the accounts ordinarily kept by a ~ro
vider to ascertain costs of the various types of services 
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rendered. It is the determination of these costs by the 
allocation of direct costs and proration of indirect costs. 
In preparing cost reports, all providers shall utilize the 
step down method of cost finding described at 20 C.F.R. 
405.453(d) (1) which is hereby incorporated and made a part 
of this rule by reference. 

(4) Uniform Chart of Accounts. The American Health 
care Association Chart of Accounts adopted July 1, 1975, 
is the system to be used to maintain facility cost data 
for cost reporting and auditing. The use of the uniform 
chart of accounts becomes mandatory for participating fa
cilities for the cost report period beginning January 1, 
197 8. 

(5) Uniform Financial and Statistical Report. Faci
lity costs are reported on an annual basis on the Financial 
and Statistical Report Form provided by the Department. 
These reports shall be complete and accurate; incomplete 
reports or reports containing inconsistent data will be 
returned to the facility for correction. 

(a) Cost Reporting Period -- Facility costs are re
ported annually for the period of January l through De
cember 31. 

(b) Filing Period -- Cost reports must be filed with
in 90 days after the closing date of the reporting period. 

(c) Rate Period -- Rates are promulgated annually 
for the period of July l through June 30. 

(d) Penalty - Late Filing -- In the event a provider 
does not file within 90 days of the closing date of the 
reporting period, for the first month the report is over
due any increase in rate will be effective 90 days after 
the month in which the cost statement was received. The 
prospective rate shall be reduced by 5% for each addi
tional month the report is overdue. Unavoidable delays 
may be reported with a full explanation and request for 
extension of time limits. 

(6) Payroll and Census Reports. Current facility 
statistics on payroll and census are necessary to evaluate 
economic trends and Cost implications for prospective rate 
setting. Payroll report and the census report for each 
month individually are to be submitted within 30 days 
after the close of each calendar quarter on forms provided 
by the Department. In addition to data related to Medicaid 
patients, the patient census reports shall include data 
relating to private patients, including but not limited to 
the classification and actual charges to private pay pa
tients. Failure to submit these reports on a timely basis 
will be cause for suspension of payment. Reports are to 
be submitted to the Chief, Medical Assistance Bureau, 
Department of Social and Rehabilitation Services, P.O. Box 
4210, Helena, Montana. 

(7) Maintenance of Records. Records of financial 
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and statistical information submitted to support and veri
fy cost reports must be maintained by the provider for 
four years after the date a cost report is filed. 

(a) Each facility will maintain, as a minimum, a 
General Ledger and the following supporting ledgers and 
journals: revenue, accounts receivable, cash receipts, 
accounts payable, cash disbursements, and payroll, patient 
census records identifying the level of care of all pa
tients individually, all records pertaining to priVate pay 
patients and patient trust funds. 

(b) All business records of any related organi~ation, 
as defined in Chapter 10 of HIM 15, 1977, or parent or sub
sidiary corporation shall also be available at the facility 
for audit by the Department or its designated representa
tive uoon reasonable notice to the provider. Personal 
financial records of the owner of a facility or related 
organization shall also be made available at the facility 
for audit by the Department or its designated representa
tive upon reasonable notice given by the Department. All 
contracts entered into by a provider, or related organi~a
tion, person or parent, or subsidiary corporation, with 
any third party for the provision of services or goods, 
the cost of which has been or will be submitted as an al
lowable cost for purposes of rate setting shall contain a 
provision requiring the third party to provide access to 
all business records of that third party for purposes of 
review or audit by the Department upon reasonable notice 
given by the Department. Such contractual provision shall 
designate free access to records as a part of the consi
deration of the contract and shall provide for specific 
enforcement by the Department as a third party beneficiary 
of that provision of the contract. No items of cost in
curred pursuant to a written or oral contract without such 
provision shall be allowable for purposes of rate setting. 

(c) Cost information as developed by the provider 
must be current, accurate and in sufficient detail to sup
port payments made for services rendered to beneficiaries. 
This includes all ledgers, books, records and original 
evidences of cost (purchase requisitions, purchase orders, 
vouchers, invoices, requisitions for materials, inventor
ies, labor time cards, payrolls, bases for apportioning 
costs, etc.) which pertain to the determination of reason
able cost, capable of being audited. 

(d) All of the above records and documents shall be 
available at the facility, subject at all reasonable times 
to inspection, review or audit by the Department and the 
U.S. Department of Health, Education and Welfare person
nel, or any designated representative of the Department. 
The facility will make all records available as may be 
necessary for purposes of Legislative post-audit or anal
ysis. Upon refusal of the facility to allow access to the 
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above materials costs reimbursed on the basis of unsupport
ed data shall be recovered by the Department. In addition, 
the Department may at its option terminate any contracts 
between tr,'" Department and provider." 

"REIMBURSEMENT FOR SKILLED NURSING AND INTERMEDIATE 
CARE SERVICES, OVERPAYMENT AND UNDERPAYMENT 
(1) Overpayment and Underpayment on Initial Prospect

ive Rate. 
(a) For most facilities the initial prospective rate 

will be based on a cost report that has received only a 
desk review. In situations where the Department finds 
during field audit that the initial prospective rate was 
based on an erroneous cost report resulting in an overpay
ment, the Department will notify the provider of the over
payment. 

(b) In the event of an overpayment the Department 
will, within 30 days after the day the Department notifies 
the provider that an overpayment exists, adjust the pro
vider's prospective rate and arrange to recover the over
payment by set-off against amounts paid under the adjusted 
prospective rate or by repayments by the provider. 

(c) If an arrangement for repayment cannot be worked 
out within 30 days after notification of the provider the 
Department will make deductions from prospective rate pay
ments with full recovery to be completed within 120 days 
from date of the initial contact. Recovery will be under
taken even though the provider disputes in whole or in 
part the Department's determination of the overpayment, un
less a formal request for a hearing is filed by the pro
vider within 30 days of notification. 

(d) Errors in cost report data identified by the 
provider may be corrected and given consideration for rate 
adjustment if submitted within 30 days after rate notifi
cation. Adjustments will also be made for computational 
errors in rate determination review by the Department. 

(e) In the event an underpayment has occurred, the 
Department will reimburse the provider within 30 days of 
the Department's determination of error and adjust the 
prospective rate accordingly." 

# 9 "RED1BURSEMENT FOR SKILLED NURSING AND INTERMEDIATE 
CARE SERVICES, NEW FACILITIES (1) New facilities 

participating for the first time in the program will be 
given an interim prospective rate based upon the average 
prospective rate of facilities currently in the program. 
This interim rate may be increased upon submission by the 
new facility of an income and expense summary (profit and 
loss statement) for six months or more and census data 
consisting of total patient days by level of care. 

(2) After a minimum of six months of operation, but 

MAR Notice No. 46-2-136 



-1136-

SOCIAL AND 
REHABILITATION SERVICES 

prior to the earlier of the end of the fiscal year or the 
completion of a twelve-month period of operation, a cost 
report shall be submitted by the facility. A new pro
spective rate based on the audited cost report will be 
determined within 90 days. 

(3) This rule shall not apply to an individual who 
is a new provider by reason of his purchase or lease of a 
facility which is currently participating in the program. 
Such a new provider will receive the prospective rate set 
for the previous provider." 

.. REIMBURSEMENT FOR SKILLED NURSING AND INTERMEDIATE 
CARE SERVICES, AUDITS, RATE REVIEW (l) Department 

audit staff will perform a desk audit of cost statements 
prior to rate setting and will conduct on-site audits of 
facility records. Where appropriate, audit procedures de
fined in the Provider Reimbursement Manual, Health In
surance Manual 18 shall be adopted by the Department but 
the Department shall not be confined to these guidelines 
and may utilize other methods. 

(a) Desk Review. Desk review of cost statements will 
determine the adjustments to be applied to reported costs 
for rate determination. Incomplete reports, or inconsist
ency in reported costs will cause the return of the state
ment to the facility for correction. 

(b) Field Audits. On-site audits of facility detail 
records will be made to assure validity of reports costs 
and statistical information. 

(c) Exit Conferences. On conclusion of on-site 
audit, the audltor shall write a summary of his findings 
and recommendations. This summary shall be mailed to the 
provider no later than 10 days after the completion of the 
on-site audit. Within 10 days of receipt of the written 
findings or recommendations the provider may request an 
exit conference. Such conference shall be held no later 
than 30 days after receipt of request, and in all cases 
shall be held prior to the effective date of a new pro
spective rate based on the audit. 

(d) Prospective Rate Review Conferences. Prospect
ive rate review conferences with agency staff may be re
quested by the provider within 30 days after rate notifi
cation. The request for prospective rate review shall 
identify all items for consideration at the administrative 
conference by specific reference to the appropriate sec
tion of the cost statement. The request for review shall 
identify the provider representatives who will be present. 

The rate review conference, if timely requested, 
shall be held no later than 30 days from the receipt of 
request. 11 
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#ll "REIMBURSEMENT FOR SKILLED NURSING AND INTERMEDIATE 
CARE SERVICES, FAIR HEARING PROCEDURES (1) In the 

event the prov1der does not agree with the rates recom
mended by the Department, the following fair hearing pro
cedures will apply: 

(a) The written request for a fair hearing shall be 
addressed to the Department of Social and Rehabilitation 
Services, Hearings Officer, Box 4210, Helena, Montana 
59601. 

(b) The request shall be signed by the provider or 
his designee. 

(c) The fair hearing request shall be filed not later 
than the 60th calendar day following the date of the rate 
notification, or within 30 days of the rate review confer
ence. If it is filed later, justification for the delay 
must be given to the hearings officer who, for good cause, 
may waive the time limit. 

(d) The fair hearing request shall identify the in
dividual settlement items and amount in disagreement, give 
the reasons for the disagreement, and furnish substantiat
ing materials and information. 

(e) The hearings officer will fix a time and place 
for the prehearing conference, and will mail notices there
of to the provider and other parties not less than ten 
days prior to the conference date. The notice will state 
the purpose of the prehearing conference and the issues 
to be resolved, stipulated to, or excluded. The hearings 
officer may waive the prehearing conference. 

(f) The hearings officer will fix a time and place 
for the hearing, and will mail notices thereof to the 
provider and other parties not less than ten days prior 
to the hearing date. 

(g) The hearings officer will reduce his decision to 
writing based upon evidence and other material presented 
at the hearing. 

(h) In the event the provider or Department dis
agrees with the hearings officer's decision, a Notice of 
Appeals may be submitted to the Board of Social and Re
habilitation Appeals within ten days of the hearings of
ficer's decision. The Notice of Appeals shall set forth 
the specific grounds for appeal. 

(i) All evidence in the record and offers of proof 
shall be transmitted to the Appeals Board by the hearings 
officer. The decision of the Board shall be based solely 
on the record transmitted by the hearings officer. A le
gal brief or a legal argument may be presented personally 
or through a representative of the provider to the Board. 

(j) The Board shall reduce its decision to writing 
and mail copies to the providers within ten days of com
pletion of the hearing. The provider shall be notified 
of its right to judicial review under the provisions of 
Section 82-4216, R.C.M. 1947. 
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(k) Requests for hearing or appeals to the Board of 
Social and Rehabilitation Appeals without a basis in law 
or fact, or which are otherwise frivolous as determined 
by the hearings officer or Board, are an abuse of the 
Medicaid program and may result in termination of the pro
vider from participation in the Medicaid program." 

4. The purpose of the proposed rules is to meet the re
quirements of Section 249 of Public Law 92-603 and 45 C.F.R. 
250 while treating the eligible recipient, the provider of 
services and the taxpayers of the State of Montana fairly and 
equitably. The rules are intended to prescribe rates of pay
ment reasonably adequate to reimburse in full the actual allow
able cost of skilled and intermediate care facilities that 
are economically and efficiently operated. In addition, the 
rules are intended to facilitate a transition from the current 
method of reimbursement to a more comprehensive system of re
imbursement by providing the data required to implement such a 
system. A more comprehensive system is currently being devel
oped by the Department in cooperation with an advisory commit
tee representing the nursing home industry. 

s. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Writ
ten data, views or arguments may be submitted to Richard A. 
Weber, P.O. Box 4210, Helena, Montana 59601, any time before 
January 19, 1978. 

6. Stephen Brown, 1400 Eleventh Avenue, Helena, Hontana 
59601, has been designated to preside over and conduct the 
hearing. 

7. The authority of the Department to make 
rules is based on section 71-1511, R.C.M. 1947. 
ing authority for the proposed rules is based on 
1517, R.C.M. 1947. 

the proposed 
The implement
section 71-

Certified to the Secretary of State __ D_e_c_e_m_b_e_r __ l_4 __ , 19 77. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
Rule 46-2.6(2)-S674 pertainin~ t~ 
defir-.itivo uf tamily day care 
homes and Rule 46-2.6(2)-S6100 
pertaining to day care licensing 
services, eligibility require
ments. 

NOTICE OF PROPOSED 
Al'lJ:.~DMENT OF A RULE 

PERTAINING TO 
DEFINITIONS AND STANDARDS 

AND A RULE PERTAINING TO 
DAY CARE HOME 

LICENSING SERVICES, 
ELIGIBILITY REQUIREMENTS. 

NO PUBLIC HEARING 
CONTEMPLA'l'ED. 

TO: All Interested Persons 

1. On January 26, 1978, the Department of Social and 
Rehabilitation Services proposes to amend rule 46-2.6(2)-5674 
which pertains to definitions and standards and rule 46-2.6(2)
S6100 which pertains to day care home licensing services, 
eligibility requirements. 

2. Rule 46-2.6(2)-S674 as proposed to be amended pro
vides as follows: 

(2) "Family Day Care Home": a £em'i::l:y home that l!'~

eeiv~~-£1!'om-oft~-to provides care for no more than six 1§1 
children ifte:l:Haift~-th~-o~~l!'atol!'~~-owft-ehi:l:al!'~ft H~ te-:!:4 
yeal!'~-o£-e~~-o£-th~-~em~-el!'-5~peret~-£am'i::l:'i:~s 7 -e!!'-whe 
re~tte~t-te-be-:l:ieeft~ea-as-8Heh7 -£er-eal!'e-6Hrift~-the-eey 
*fti~ht+,-er-~ert-e£-th~-eay-*ft'i:~ht+-bttt-iess-thaft-~4-hettl!'8, 
£el!'-£'i:ve-or-more-eeft8eettt'i:ve-w~~k~~--sHeh-a-home-mH~t-m~et 

th~-~taftdare~-£er-eay-eal!'e-hem~s7 at a time and for no 
more than two (2) children under 2 years of age includ-
ing the provider's own children who are less than 6 years 
of age. 

3. Rule 46-2.6(2)-56100 as proposed to be amended pro
vides as follows: 

(3) A day care home may not provide care for more 
than 6 children (no more than 2 children under 2 years of 
age) including the day care mother's children under :!:4 
.§. years of age. 

4. The rationale for amending these rules is twofold; 
the first is to make the state regulations comply with the 
Federal Social. Service Regulations, in particular 45 C.P.R. 
228.42. Secondly, it is ~oped that the change will help avoid 
a hardship which occurred under the prior rules. Under the 
prior rules, a home operator's children who were under 14 were 
counted towards the maximum number of children allowed, whether 
or not they were actually in day care. 
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5. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
Walter Perry, P.O. Box 4210, Helena, Montana, 59601, no later 
than January 20, 1978. 

6. The authority of the Department of Social and Rehabi
litation Services to amend thls rule is based on Section 10-806, 
R.C.M. 1947. The implementing authority is Section 10-801 
and Section 10-806, R.C.M. 1947. 

lita-

Certified to the Secretary of State December 14, 1977. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter uf the adoption ) 
of a rule requiring Indian ) 
studies training for certified) 
personnel teaching on or near ) 
an Indian reservation. ) 

TO: All interested parties 

NOTICE OF PUBLIC HEARING 
FOR ADOPTION OF A RULE 
requiring Indian studies 
training for certified 
personnel teaching on or 
near an Indian reservation. 

l. On February 4, 1978 at 10:00 a.m., a public hearing 
will be held in the conference room of the Commissioner of 
Higher Education's office building at 33 South Last Chance 
Gulch, Helena, Montana, to consider the adoption of a rule 
requiring Indian studies training for certified personnel 
teaching on or near an Indian reservation. 

2. The proposed rule does not replace or modify any 
section currently found in the Montana Administrative Code. 

3. The rule, as proposed for adoption, provides as 
follows: 

(l) DEFINITIONS. 
(a) Indian. For the purpose of the Indian Studies Law, 

"Indian" is defined as: "any individual who [1] is a member 
of a tribe, band, or other organized group of Indians, includ
ing those tribes, bands, or groups terminated since 1940 and 
those recognized now or in the future by the state in which 
they reside, or who is a descendent, in the first or second 
degree, or any such member; [2] is considered by the Secre
tary of the Interior to be an Indian for any purpose; [3] is 
an Eskimo or Aleut or other Alaska Native; or [4] is deter
mined to be an Indian under regulations promulgated by the 
Commissioner of Education, after consultation with the 
National Advisory Council on Indian Education, which regula
tions shall further define the term "Indian" (from Title IV, 
Indian Education Act." 

(b) American Indian Studies. "American Indian Studies" 
is defined as instruction pBrtaining to the history, tradi
tions, customs, values, beliefs, ethics, and contemporary 
affairs of American Indians, particularly Indian tribal groups 
in Montana. 

(2) APPLICABILITY. The mandate of Section 75-6131 
applies to certified personnel in the following situations: 

(a) School districts that lie wholly or partially with
in the confines of an Indian reservation. All schools in such 
districts are affected, provided the district has an enroll
ment of at least ten Indian children or the enrollment is 
comprised of at least 50 percent Indian children; 

(b) School districts that adjoin (i.e., share a common 
border with) an Indian reservation. In suoh districts, only 
those schools that enroll at least ten Indian children or 
have an enrollment comprised of at least 50 percent Indian 
children are affected. 
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(3) FULFILLING THE REQUIREMENT. 
(a) Inservice training developed by the Superintendent 

of Public Instruction and implemented by the local board of 
trustees consisting of no less ~han 30 instructional contact 
hours and approximately two hours of additional study for 
each contact hour, containing the curriculum defined in the 
Indian Studies Law; 

(b) Inservice training developed by a local board of 
trustees containing the curriculum defined in the Indian 
Studies Law and consisting of no less than 30 instructional 
contact hours and approximately two hours additional study for 
each contact hour, subject to the approval of the Superinten
dent of Public Instruction. 

(c) A formal course or combination of courses consisting 
of a minimum of 6 college quarter credits containing the 
curriculum requirements defined in the Indian Studies Law. 

(d) A combination of inservice training and/or college 
courses consistent with curriculum defined in the Indian 
Studies Law and subject to approval by the Superintendent of 
Public Instruction. 

(e) Inservice training and college courses intended to 
fulfill the Indian Studies requirement shall contain, but not 
be limited to, the following: 

(i) Cross-cultural awareness with emphasis on such is
sues as the definition of culture, social and personal value 
systems, the development of attitude, and the nature of 
prejudiCe; 

(ii) General overview of Native American history and 
culture; 

(iii) Specific orientation to the history, traditions, 
beliefs, customs, and contemporary affairs of Montana Indian 
tribes; 

(iv) Classroom techniques for teachers of Indian 
children. 

(f) Inservice training and college courses intended to 
fulfill the Indian Studies requirement shall be developed 
with the advice and assistance f Indian people. 

(4) RECORDING THE FULFILLMENT OF REQUIREMENT. Comple
tion of the Indian Studies r~quirement shall be recorded 
through one of the following: 

(a) A transcript from a college or university which 
indicates completion of requirements for teacher candidates 
in Native American Stuuies; 

(b) A letter or certificate from the board of trustees 
of the school district to the participant certifying com
pletion of an inservice training program developed by the 
Superintendent of Public Instruction and offered in conjunc
tion with the local bo8rd of trustees; 

(c) A letter or certificate from the board of trustees 
of the school district to the participant certifying comple
tion of a locally-developed, state-approved inservice 
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training program. Districts sponsoring inservice training 
shall submit lists of participants to the Division of 
Teacher Education and Certification in the Offl~e of fublic 
Instruction whPrP pc::~·;r,.'l~-n:::;Jd,.J r·ecords are maintained. 

(5) MONITORING. For monitoring purposes, compliance 
with the Indian Studies requirement shall be recorded in the 
fall trustees' report. 

(6) GRACE PERIOD. A grace period shall be allowed for 
certified personnel who have not previously been required to 
comply with the Indian Studies requirement prior to their 
employment in an affected school district. 

(a) Such grace period shall be of a six (6) month dura
tion commencing with the first date for· which compensation is 
paid. 

(b) The school district shall submit evidence of com
pletion of the Indian Studies requirement to the Office of 
Public Instruction at the end of said grace period. 

4. The Board is proposing these rules because the 1972 
Montana Constitution anrl subsequent statutes and legislative 
resolutions have made it clear that special measures must be 
taken to foster an understanding of Montana Indian culture. 
A comprehensive Indian Culture Master Plan was adopted in 
1975 by the Board of Public Education and the Board of Regents 
acting jointly as the State Board of Education. These rules 
are substantially the same measures recommended in that plan. 

s. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may be submitted to Earl J. 
Barlow, Chairman of the Board of Public Education, 33 South 
Last Chance Gulch, Helena, Montana 59601 at any time prior tn 
February 13, 1978. Written data, views, or arguments re
ceived by the Board after February 13, 197R or post mark dated 
after February 13, l97A may not be considered in the adoption 
of the rules. 

6. Earl J. Barlow, ~hairm~n of the Board or Public Edu
cation, 33 South Last. Chanoe Gulch, Helena, r~ontana '>9601 h8s 
been designated to preside over and conduct the hearing. 

7. The authority of the agency to make the propos~d 
rule is based on sections 75-5Gl6(a) and 75-6131, R.C.M. 
1947, and on HJR 60, 43rd LegislBture (1974). 

~?r;fa~ak 
BOARD OF PUBLIC EDUCATION 

CPrtifled to the Seoretary of State December l~, 1977. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the proposed ) 
adoption of Rules to implement) 
Title 59, Chapter 10, R.C.M. ) 
1947. ) 

TO: All interested persons 

NOTICE OF THE ADOPTION 
OF RULES 

(ANNUAL VACATION LEAVE) 

l. On August 25, 1977, the Department of Administration 
published notice of a proposed adoption of rules providing 
annual vacation leave to State employees at pages 176-183 of 
the Montana Administrative Register, issue number 8. 

2. The agency has amended the rules with the following 
changes: 

2-2.14(14)-Sl4090 (Rule I). DEFINITIONS. The definitions 
(a) through (h) remain the same as not1ced; definition (g) has 
one more sentence added at the end~ the definition to read: 
A bona fide transfer which does not involve a break in service 
w1ll be admin1stered through the State Pay Plan Rules and other 
personnel rules as though the change in employment occurred 
within the same agenc~. 

One more definit1on has been added also to read as follows: 
(i) "Vacation leave credits mean that amount of time that 

is accrued or credited to an employee's vacation leave account 
at the end of each pay period, whether b1-weekly or monthly, 
and using a prescribed formula to arrive at the number of credit 
earned." 
--~-2-2.14(14)-Sl4100 (Rule II). CALCULATING ANNUAL LEAVE 
CREDITS. 

(1) Full-time employees (including full-time seasonal 
employees) earn vacation leave credits from the first full pay 
period of employment. The eligibility period for entitlement 
to vacation leave begins from the date of employment. The rest 
of subsection (1) and subsect1on (2) remain the same as noticed. 

~3t Veee~±e" leave e~ee±te akall be ea~"ee *" aeee~eaftee 
w±~k the fellow±"~ sehee~le~ 

it Pre~ e"e ~lt £~ll ~ay ~er±ed ~k~e~~h ~e" ~let yea~e e£ 
e~~ley~e"~ a~ the rate e£ £i£~ee" ~l5t we~~±H~ eaye fe~ eaeh yee 
e£ !le~v±ee.-

~t After ~eH ~let yea~e thre~~h f±£~eeH ~l5t yea~e e£ 
e~~ley~eH~ at the rete e£ e±~hteeH *let wer~±H~ eaye fer eaeh 
yea~ e£ eerv±ee. 

3t After f±fteeH *15t years ~h~e~~h ~we"ty *~et years ef 
e~pleymeHt at ~he rate ef ~Weftty-eHe *~it we~~*"~ eaye fe~ eaeh 
year ef serviee. 

4t After ~weHty ~2et years Of empieyme"t at ~he rate Of 
twe"ty-fe~r *24t wer~±H~ days fe~ eaeh yea~ Sf se~v±ee.

i2L~~cation leave credits shall be earned at a yearly 
rate calculated in accordance with the following schedule: 
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Years of employment 
!. -·~~!l__J2"X. _perio~. through 1 _cl_;iear ~ 
!_Q. _.J'.<:~£~ _!.l::r:~~st!!._!2__yea:('!;_ 
l:_~_'i..r:.ars_th!:ou_gl1__2CJ......z~E!i_ 
?_O_y<:_~.JO.~_'?_n 

- Subsection (4) remains the same. 

Working days credit 
------15~-·-··-

l 8 
2I 
24 

Subsection (5) remains the same as noticed, except the 
second paragraph has been revised as follows: 

Less than 80 hrs. 
No. of Years 80 hrs. in pay status in pay status per 

~!.-~rn£J:.OYfi!..<Cnt --·r· __ yeE _E"'Ll.'.'::.~~~-----··· pay P<:'Ioc~1.=-· o::.d=-----

0-10 yrs. 4-,.6iJ .,.g;s X no. hrs . 
10-15 yrs. 5-,.54 ·869 X no. hrs. 
15-20 yrs. 6.,-46 • s!H X no. hrs . 
20 on +.38 ..-99i! X no. hrs. 

Less than 80 hrs. 
No. of Years 80 hrs. in pay status in pay status per 
~e~_!9JL~~nt ______ _E~~r~p~a~y£_~p,"e~r~l=-·o~d _________ ~I~Ja=y£_~p~e~r~l=-·o~d __ _ 

0-10 yrs. 
10-15 yrs. 
15-20 yrs. 
20 on 

4.616 
5.539 
6.462 
7.385 

.05770 x no. hrs. 

.06924 x no. hrs. 

.08077 x no. hrs. 

.09231 x no. hrs. 

(6) such leave credits for bi-weekly employees are to be 
rounded to ~we three digits beyond the decimal point and carried 
in the employeeog-ac:count in that configuration. 

2-2.14 (14) -Sl4ll0 (Rule III). PERMANENT PART-TIME 
EMPLOYEES. Remains the same as noticed. 

2-2.14(14)-314120 (Rule IV). ACCELERATED EARNING SCHEDULES. 
Remains the same as noticed, except after the second sentence, 
two sentences were added to read as follows: 

For calculatin vacation leave credits two thousand ei hty 
(2080) hours 2 weeks x 40 hours) shall equal one (1) year. 
Therefore, if an em~loyee has prior service on a part time basis 
or a seasonal~it1on that lasts for less than one full year, 
the time w1ll be converted to hours and div1ded by 2080 hours 

~~~~1~~-i~~~~~~1r.··· f~1 :~~~2~ ~~~a~£~~o~:~~~1~~~d~is ~~~_t_]1e--
emp1C:;yee.tClilcguire documentation of any previous employment 
time or military service time to be counted towards the 
accelerated schedule. Also, military service time shall be 
honored for ~omputing employment time to earn aHfitto± vacation 
leave credits at the accelerated rate, if the employee·-w;:;s-
ernployed by the State immediately prior to serving with the 
armed forces and returned--tOStatc serv icc within 90 days 
after discharge. 
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The rest of the rule remains the same. 
2-2.14(14)-Sl4130 (Rule V). Remains the same as noticed. 
2-2.14(14)-514140 (Rule VI). Remains the same as noticed. 
2-2.14(14)-Sl4150 (Rule VII). RATE OF COMPENSATION. The 

first sentence remains the same. The second sentence has been 
deleted: Ab~e~ee wfiiie i~ a pay ~~a~~a *~~eh aa a~~~ai ieave~ 
a~~i~g ~he we~Maay ia eeft~iae~ee R6~~~ w6~kee ~e~ ~he ~~~~eae 
e~ ea±e~±a~i~g eefflpe~~a~e~y e~ eve~~iffle ~ayffle~~a~ 

2-2.14(14)-Sl4160 (Rule VIII). ABSENCES. The first sub
section will remain the same and a second subsection has been 
added to read as follows: (2) Vacation leave time taken off 
shall be recorded to the nearest one-half hour when fractions 
of hours are used. 

Rules IX through XIII remain the same as noticed. 
2-2.14(14)-Sl4220 (Rule XIV). LUMP SUM PAYMENT UPON TERM

INATION. This rule remains the same except the third sentence 
w~ll be deleted. Aft efflpieyee ehai± ~6~ be ereai~ea wi~h vaea
~±6~ ±eave £e~ whieh fietehe ha~ previe~~iy bee~ eefflpe~~a~ea~ 

2-2.14(14)-Sl4230 (Rule XV). EMPLOYEE LEAVE RECORD. This 
remains the same as noticed, except the last sentence will 
become a separate subsection and will have a sentence added 
to this subsection. 

2-2.14(14)-Sl4240. CLOSING. (1) This rule shall be 
utilize unless it conflicts w~th negotiated labor contracts, 
which shall take precedence to the extent applicable. 

(2) Examples of the forms mentioned follow. Also, the 
examples on the forms were changed to reflect the changes made 
in 2-2.14(14)-514100. 

(3) A public hearing on the proposed rules was held Sep
tember 7, 1977, at 7:30 ·p.m. in the Department of Highways 
Auditorium. Oral comments were received at the hearing and 
written comments were received both before and after the hearing. 

A comment from an agency was received which indicated that 
the definition of transfer was not complete enough. They felt 
there may be cases where an employee may be ill for more than 
five working days and not yet be eligible for sick leave. This 
probably would not apply to a transfer problem, but in any 
event, the employee would probably be in an authorized leave 
of absence status and therefore would not be in jeopardy of 
having a break in service. We feel that the words "non-pay 
status or unauthorized leave of absence" would cover those 
employees who do not have vacation or sick leave credits or 
who simply quit their jobs and want to receive a lump sum 
payment. One suggestion was received from an agency which 
would help to clarify the meaning of transfer. This suggestion 
was incorporated in the final rules. 

Another comment suggested that we define "vacation leave 
credits" since that term is used frequently in the rules. 
This definition was added in the final rules. 
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A written comment indicated that there is some discrepancy 
among State agencies as to when a State employee begins to earn 
vacation leave benefits. In 36 Opinions of the Attorney 
General, No. 14, the State vacation statute was construed as 
follows: "Any other construction would ignore the plain 
language of the statute and render meaningless its directive 
that employment be continuous 'from the first full pay period 
of employment.' Therefore, the eligibility period for entitle
ment to annual vacation leave pay commences from the date of 
employment." Therefore, Rule II(l) has a sentence added after 
the phrase "from the first full pay period of employment" to 
clarify the date as to when an employee begins to earn 
vacation. 

At the public hearing, it was pointed out that the 
statutes had been amended somewhat during the last legislative 
session regarding vacation leave. Therefore, the rules have 
been amended to comply with the statutes. 

A written comment regarding the accelerated earning 
schedule was received about the possible discriminatory effect 
of granting military service time to be counted in earning 
vacation leave at the accelerated rate. This agency also 
felt that alternative forms of service, such as Peace Corps or 
VISTA, should be given the same status for employees who served 
in an alternative service. However, legislation was passed 
during the last session to specifically grant to employees who 
served in the armed forces the right to use that service time 
towards earning vacation at the accelerated rate. It was 
suggested that the word "immediately" be inserted in the 
fourth sentence in this section to clarify the interpretation 
of the sentence and this has been added. 

Another comment regarding this same section was received. 
The agency felt there was a conflict between the 5-day limit 
for break in service and being able to use previous employ
ment for earning vacation at the accelerated rate. However, 
in 33 Opinions of tho Attorney General, No. 4, it states that 
employees may use previous state, county, or city employment 
to accrue annual leave and regardless of "whether their employ
ment with the agency or department was continuous for the ten 
year period." We would interpret this to mean then that an 
employee can use all previous state, county or city employment 
tor purposes of earnino vacation at the accelerated schedule. 
However, if that emplo~ee has a break in service as defined 
by the statutes and this Rule, the employee would again have 
to work the qualifying six months to be eligible to take 
vacation leave. 

Two questions were received regarding the accelerated 
earninq schedule as pertains to part-time and seasonal 
employPes. That is, whether a part-time employee, or a 
lonq-Lerm seasonal employee who works ten months per year 

MONTANA ADMINISTRATIVE REGISTER "' . " 12-12/23/77 



-1148-

is entitled to a full year's credit for applying towards 
earning vacation at the accelerated schedule. The question is 
a valid one and language in Section 59-1001, R.C.M., 1947, 
implies that an employee must accumulate 2080 hours to be 
eligible for one year's credit of vacation. Therefore, the 
r11les have been amended to require that a part-time or seasonal 
employee work for 2080 hours to qualify for one year of service 
to earn vacation at the accelerated rate. 

Another comment was received regarding Rule XIV, in which 
the agency objected to an employee being able to continue to 
accrue vacation and sick leave credits and to receive any 
applicable holiday pay while the employee is "riding out" his/ 
her vacation upon termination, as opposed to an employee who 
takes a lump sum payment and whose accrual of benefits would 
cease on the last day of work. However, as long as the 
employee is in a pay status, i.e., vacation leave, he/she is 
legally entitled to receive all benefits due that employee. 
An employee who elects to take a lump sum payment upon termi
nation would no longer be in a pay status and thus would not 
earn any more benefits. Therefore, this section will remain 
the same. 

A written corr~ent was received pertaining to the rules 
which allow temporary employees to take vacation leave during 
the following years they are employed, if they worked the 
qualifying six months in one season or year. However, the 
Personnel Division's interpretation of the statutes is that 
once an employee has worked his/her qualifying, continuous six 
months of service, that employee is eligible to use vacation 
leave if the employee returns year after year or season after 
season and as long as he/she does not have a break in service. 
Therefore, these rules will remain the same. 

The Department of Highways stated that they maintain 
vacation and sick leave credit records through the use of 
their data processing system and that they did not want to 
revert to manual recordkeeping. The Personnel Division cer
tainly does not want to dictate to an agency that they can no 
longer use their computer for keeping track of fringe benefits 
for their many employees. This would be poor management, to 
say th0. least. What we intended to do with our rules was to 
provide a basic formula that all agencies could use and that 
would not prove too cumbersome to those agencies that do not 
have a computer to track all fringe benefits. Possibly, all 
fringe benefits can be recorded by a computer at some time in 
the future and if this happens we can amend the rules accord
ingly. 

A written comment received from an individual concerned 
the form used to rc~uest annual leave. The individual object
ed to an employee having to tell the State where he/she was 
qo1nq on vacation. The Personnel Division did not mean to 
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imply with this example that the employee had to inform the 
State as to the whereabouts of his vacation. Therefore, the 
words "to go to Spokane" will be taken out of the example. 

-~_;___~~ 
Jack C. Crosser, Director 

Certified to the Secretary of State f, ' ·~ -' '. 1. ~ ' ' '~ . I I i I 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of Rules to implement 
Title 59, Chapter 10, R.C.M. 1947 

TO: All interested persons 

NOTICE OF THE ADOPTION 
OF RULES 

(SICK LEAVE) 

l. On August 25, 1977, the Department of Administration 
published notice of a proposed adoption of rules providing sick 
leave to State employees at pages 168-175 of the Montana 
Administrative Register, issue number 8. 

2. The agency has amended the rules with the following 
changes: 

2-2.14(20)-Sl4250 (Section 3) DEFINITIONS. The defini
tions (a) through (h) remain the same as noticed; definition 
(g) has one more sentence added at the end of the definition 
to read as follows: A bona fide transfer which does not 
involve a break in service will be administered through the 
State Pay Plan Rules and other ~ersonnel rules as though the 
change in employment occurred w~thin the same agency. 

One more definition has been added also to read as follows: 
(i) "Sick leave credits mean that amount of time that is 

accrued or credited to an employee's sick leave account at the 
end of each a eriod, whether bi weekl or monthl , and usin 
a prescribe formula to arrive at the number o credits earned." 

2-2.14(20)-514260 (Section 4) EXPANDED SICK LEAVE DEFINI
TION. Sick leave ~s the necessary absence from duty caused 
when an employee has suffered illness, injury, ~~e~~a~ey 
reia~ed or other medical disability, including pregnancy-related 
disability, exposure to a contagious disease that requires 
quarantine, or the necessary absence from duty to receive a 
medical, dental or eye examination or. treatment, or for a 
death or to attend a funeral. The rest remains the same as 
noticed. 

2-2.14(20)-Sl4270 (Section 5) USE OF SICK LEAVE. This 
remains the same as noticed except for the sixth sentence 
which will read as follows: Improper absences should be 
charged to annual leave ~w~~k ~ke em~ieyee~s a~~reva~t or to 
available compensatory time (with the employee's approval) or 
leave without pay. 

2-2.14(20)-Sl4280 (Section 6) CALCULATING SICK LEAVE 
CREDITS. (1) Full-time employees (including full-time seasonal 
and full-time temporary employees) earn sick leave credits 
from the first full pay period of employment. The eligibility 
period for entitlement to sick leave begins from the date of 
employment. The rest remains the same as noticed except for 
the last sentence which will read: Sick leave credits shall 
be earned at a the rate fie~ eHeeea~~~ of twelve (12) working 
days for each year of service. Section-7 was mistakenly 
numbered; this will become subsection (2) of rule 2-2.14(20)-
514280. 
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Sub-section (a) Monthly Pay Periods. The first sentence 
remains the same; the second sentence reads as follows: If 
the employee is in a pay status less than a full month, he/she 
accrues .04715 sick leave credits for each hour in a pay status. 

(b) Bi-Weekly Pay Period. If the employee is in a pay 
status eighty (80) hours or more in a pay period, he/she 
accrues 3.692 hours sick leave credits per pay period. If the 
employee is In a pay status less than eighty (80) hours, he/ 
she accrues .04615 sick leave credits for each hour in a oay 
status. Such leave credits for bi-weekly employees are to be 
rounded to ~we three digits beyond the decimal point (3.692) 
and carried in the employee's account in that configuration. 

The second section 7 will become rule 2-2.14(20)-Sl4290 
and will remain the same as noticed except the example which 
will read: Example: Sick Leave Credits = .046~ x Hours 
worked. 

2-2.14(20)-Sl4300 (Section 8) will remain the same as 
noticed. 

2-2.14(20)-Sl4310 (Section 9) will remain the same as 
noticed. 

2-2.14(20)-Sl4320 (Section 10) will remain the same as 
noticed. 

2-2.14(20)-Sl4330 (Section 11) will remain the same as 
noticed. 

2-2.14(20)-Sl4340 (Section 12) will remain the same as 
noticed. 

2-2.14(20)-S14350 (Section 13) ABSENCES. The first sub
section will remain the same; a second subsection has been 
added to read as follows: ( 2) Sick leave time taken off shall 
be recorded to the nearest one-half hour when fractions of 
hours are used. 

2-2.14(20)-514360 (Section 14) MEDICAL, DENTAL AND EYE 
EXAMINATIONS. W1ll remain the same; two sentences are added 
to read: When a supervisor or designated authority desires 
substantiation of these appointments, they should request that 
the employee bring back a physician's statement when the 
employee returns to work. However, there is a time limit of 
five (5) working days after the employee returns to work in 
which the superVlSOr or des1gnated authority may request 
such physician's statement. 

2 2.14(20)-Sl4370 (Section 15) MATERNITY. Sick leave may 
be charged for absences due to pregnancy, Tneluding childbirth, 
miscarriage, abortion, and prenatal and postnatal care, with 
no restrictions as to the amount of earned sick leave credits 
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that may be approved for use. subject to medical certification, 
if such certification iS-~requested by the ei!IJ"'!:eyee supervisor 
o_~-::_a_~ECiii.~!':'~=~!_fio_r:_m;::- -~-. ---

Sections 16 through 24 will remain the same as not~ced, 
except section 24 will have one sentence added to read as 
follows: (2) Examples of forms mentioned follow. Also, the 
examples on-·the forms were changed to reflect the changes made 
in 2-2.14(20)-Sl4280 above. 

3. A public hearing on the proposed rules was held 
September 7, 1977, at 7:30p.m. at the Department of Highways 
Auditorium. There were no oral comments received at the public 
hearing, but written comments were received both before and 
after the hearing. 

A suggestion was received from an agency which would help 
to clarify the definition of "Transfer." This suggestion was 
incorporated in the final rules. 

A written comment also suggested that we define "sick 
leave credits" since that term is frequently referred to in 
the Rules. That definition was added in the final rules. 

A written comment was received that suggested the first 
sentence in Section 4 be rearranged for clarity. Therefore, 
the sentence was rewritten to be more easily read in the final 
rules. 

Another written comment pointed out that Section 5 allows 
improper use of sick leave to be deducted from available com
pensatory time without the employee's permission. Since 
compensatory time should be taken at a time mutually agreeable 
to the employer and employee, the employee should also give his/ 
her consent when sick leave is charged against available 
compensatory time. This has been changed in the final rules. 
The word "available" was also added before the words compensa
tory time to clarify this sentence as well. 

A written comment was received that stated Section 5 should 
include a statement concerning the requirements for a medical 
certificate. However, since these requirements are stated in 
two other places in the rules, this addition would seem to be 
redundant. This section will remain the same with the excep
tion of the change noted above. 

A written comment indicated that there is some discrepancy 
among State agencies as to when a State employee begins to earn 
sick leave benefits. In 36 Opinions of the Attorney General, 
No. 14. the State vacation statute which contains identical 
language as the sick leave statutes was construed as follows: 
"Any other construction would ignore the plairt\language of the 
statute and render meaningless its directive that employment 
be continuous 'from the first full pay period of employment.' 
Therefore, the eligibility period for entitlement to annual 
vacation leavE' pay commences from the date of employment." 
This interpretation should also apply to the same language used 
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in the sick leave rule. Therefore, the final rules reflect this 
addition. 

A written comment also referred to Section 6, the fourth 
sentence, which pointed out that the wording did not correspond 
exactly with the statutes. Therefore, the sentence will have 
the words "not exceeding" removed in the final rules. 

Written comment was received that Section 14 should also 
contain a consistent requirement for medical certification to 
avoid possible ablJSe. Two sentences were added to reflect this 
suggestion. 

Two written suggestions were received to define immediate 
family as it pertains to sick leave use. However, the Personnel 
Division feels that the state of Montana should not define for 
an employee who his/her family is comprised of or which person 
an employee feels kinship for. An employee should realize that 
sick leave should be guarded for periods of real need, but at 
the same time he/she should be able to use sick leave in case 
of medical emergency in the family, and leave the decision to 
the employee as to who he considers "family." 

Another written comment suggested that we limit emergency 
sick leave to five working days per year for each illness in 
the immediate family and not more than fiv8 working days for 
each death in the employee's immediate family. Again, the 
Personnel Division feels that as long as the use of sick leave 
is for bona fide reasons, i.e., illness, death or to attend a 
funeral, injury, disability, or for medical examinations and 
as long as management is satisfied that the request is justified, 
the employee should not be limited to a certain number of 
days per year. Here again, the employee must realize that 
once his/her sick leave is used up, then other types of leave 
(such as vacation, available compensatory time or leave without 
pay) must be used. Also, limiting sick leave to ten days for 
other than personal illness penalizes the employee who has never 
abused his/her sick leave. 

Another letter was received from an employee who was 
opposed to requesting a physician's statement even when the 
employee is sick for only one day; the letter also suggested 
that three or five days should pass before the statement be 
requested, or until a pattern of being sick every month was 
established. However, the reason for not putting a limit on 
this is to prevent potential abuse of sick leave. If ~ 
supervisor has reason to suspect that the employee who calls 
in sick is, in fact, playing golf for example, then the 
supervisor should immediately request a physician's statement 
and not wait until the employee is gone for three to five 
days. For the most part, supervisors will probably not 
request a physician's statement if the employee is only ill 
for one or two days and the supervisor has no reason to 
believe the employee is abusing his/her sick leave. 
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A written comment was received pertainincJ to the rules 
which ~llow temporary employees to take sick leave during 
the following years they are employed, if they worked the 
qualifying three months in one season or year, However, the 
Personnel Division's interpretation of the statutes is that 
once an employee has worked his/her qualifying, continuous 
three months of service, that employee is eligible to use 
sick leave if the employee returns year after year or season 
after season and as long as he/she does not have a break in 
service. Therfore, thse rules will remain the same. 

Certified to the Secretary of State 
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BEFORE THE STATE LIBRARY COHMISSION 
OF THE STATE OF ~10NTANA 

In the matter of rules 
of nrocedure before the 
State Library Commission 
and public participation 
guidelines 

NOTICE OF THE 
ADOPTION AND N1ENDMENT 
OF PROCEDURAL RULES 

TO: All interested persons 

l. On October 24, 1977, the State Library Comnission pub
lished notice of proposed amendment of ARM 10-3.10(2)-PlOlO and 
proposed adoption of AP~ 10-3.10(2)-PlOll and 10-3.10(2)-Pl014 
dealing with incorporation of model rules, hearings on grant an
plication denials, and public participation guidelines, at pages 
612 through 614 of the !1ontana Register, issue no. 10. 

2. Mr. David Cogley, staff attorney, Montana Legislative 
Council, filed written comments in opposition to so much of the 
new rule for informal hearings on grant annlication denials as 
appeared to contravene requirements of sections 82-4209 through 
82-4214, R.C.l1. 1947 .. He assumed, as had the Commission at the 
time of giving notice, that the "hearing" required under 20 U.S.C. 
sec. 355c of the Library Services and Construction Act is a con
tested case under Mo~tana law. A contested case is a determina
tion of the "rights, duties, or privileges" of a party, and there 
is no indication in federal regulations or court interpretations 
that an application for LSCA funds creates any rights, duties or 
privileges in the applicant. The Commission therefore inclines to 
believe that the hearing required by federal law is not a contested 
case and overrules so much of !1r. Cogley's objections as are based 
unon the contrary premise. However, a rejected anplicant who de
mands a formal contested case hearing will be entitled to one under 
the rule as adopted. 

The pronosed rules are also being renumbered, by consent of 
the Secretary of State in accordance with the new simplified num
bering system. Specifically: 

A. Rule 10.3-10(2)-PlOlO, proposed to be amended at p. 612, 
will no'" be numbered 10. 10.010 INCORPORATION OF MODEL RULES, and 
amended as proposed. 

B. The new rules proposed at pp. 612-613 to be numbered 10.3-
10(2)-PlOll will now be numbered 10.10.011 HEARINGS OF GRANT AP
PLICATION DEniALS and adopted with one change: rather than take 
OITicial notice o"f the staff position paper.in paragraph (5), this 
phrase will read "the Commission will then receive this position 
paper into evidence. 11 

C. The new rule proposed ac pp. 613-614 to be numbered 10-3. 
l0(2)-Pl014 will now be nWllbered 10.10.014 GUIDELINES FOR PUBLIC 
PARTICIPATION, and adopted as prouosed. 

STATE LIBRARY COMMISSION 
William r. Conklin, Chairman 

By: l·) .. 

Alma S. Jacobs 
State Librarian 12-12/23/77 
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BEFORE THE STATE LIBRARY COMMISSION 
OF THE STATE OF HONTANA 

In the matter of the adoption, 
amendment, and repeal of 
policies and rules for 
public libraries and 
state library programs 
(ARM Title 10, Chapter 10) 

TO: All Interested Persons 

NOTICE OF THE 
ADOPTION, AMENDMENT, 
AND REPEAL OF 
RULES 

l. On October 24, 1977, the State Library Commission pub
lished notice of the proposed adoption, amendment, and repeal of 
substantive rules in chapter 10, title 10 of the Administrative 
Rules of Montana, at pages 615 through 627 of the Montana Admin
istrative Register, issue no. 10. 

2. A public hearing was held before the Commission December 9 
1977. No comments or testimony were received. The Commission has 
adopted the rules as nroposed, except that Glacier County has been 
added to the Pathfinder Federation area, and with the aporoval of 
the Secretary of State, the Commission will renumber its.rules 
under the new simolified section numbering system. Specifically: 

A. The new rule oroposed at p. 615 to be numbered 10-3.10(3)
SlOlS \vill now be numbered 10. 10.015 STATEMENT OF PHILOSOPHY AND 
OBJECTIVES, and adopted as proposed. 

B. The rules pronosed at p. 616 to set out the content of 
the Montana Public Library Standards are adopted and numbered in 
the manner anpended to this notice. 

D. The.nev7 rule proposed at p. 616 to be numbered 10-3.10(6)
S103l will now be numbered 10.10.031 USE OF FEDERAL AND STATE 
FUNDS TO SUPPORT LIBRARY FEDERATIONS, and adopted as proposed. 

E. The new rule nroposed at p. 617 to be numbered l0-3.l0(6)
Sl032 will now be numbered 10.10.032 DESCRIPTION OF FEDERATION 
AREAS AND HEADQUARTERS, and adopted as proposed, with the addition 
of Glacier C0unty to the Pathfinder Federation area. 

G. The new rule proposed at p. 618 to be numbered 10-3.10(6)
Sl041 will nm.; be numbered 10.10. 041 PRIORITIES FOR GRANTS: POP
ULATIONS OF LOW INCOME OR LIMITED ENGLISH-SPEAKING ABILITY, and 
adopted as proposed. 

H. The new rule proposed at p. 619 to be numbered 10-3.10(6)-
51045 will now be numbered 10.10.045 ADVISORY SE~VICES, and adopte 
as proposed. 

I. Rule 10-3.10(6)-Sl050, ?roposed to be amended at p. 619, 
will now be numbered 10.10.050 APPLICATIONS FOR GRANTS, and amende 
as proposed. 

J. The new rule proposed at o. 620 to be numbered 10-3.10(10) 
SlOSS will now be numbered 10.10.055 LOAN SERVICES, and adopted 
as oronosed. 

· K: Rule 10-3.l0(10)-Sl060, proposed to be amended at p. 621, 
will now be numbered 1010.060 ACCESS TO CIRCULATION RECORDS, 
and amended as proposed. · 

L. The new rule proposed at p. 622 to be numbered 10-3.10(10) 
Sl 065 will noH be numbered lO. 10.065 ACOU;rj_ITION At1D .SELECTI0N 
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OF HATERIALS, and adopted as prooosed. 
H. Rule 10-3.10(10)-SlOBO, proposed to be amended at p. 624, 

will now be numbered 10.10.080 CHAR~ES FOR LOST OR DAMA~ED BOOKS, 
and amended as proposed. 

N. The new rule proposed at 1J· 625 to be numbered 10-3.10(10)
SlOSS will now be numbered 10.10.085 PHOTOCOPY SERVICE, and adopt
ed as proposed. 

0. Rule J.0-3.10(14)-Sl090, nroposecl to be amended at o. 625, 
will now be numbered 10.10.090 GRADUATE SCHOLARSHIP PROGP~. and 
amended as orooosed. 

P. The new rule proposed at o. 625 to be numbered 10-3.10(18)
SlOOlO will now be numbered 10.10.110 POLICIES AND GUIDELINES FOP 
DEP0SITORY LIBRARIES, and adopted as propose 

Q. Rules l0-3.lO(lO)-Sl070 and 10-3.11)(18)-SlOOOO, which have 
not been amended by this action, will be renumbered 10.10.070 PRO
CEDURES FOR CHALLENGING HATERIAL and l 0. 10. 100 DEPOSITORY PRO:---
CEDURES FOR STATE DOCU!1ENTS when replacement pages are n-ext clis
tributed. 

3. The reasons for adopting and amending these rules are to 
eliminate detailed grant-in-aid criteria now spellecl out by statute, 
to designate library federation regions by rule, to publish Com
mission policies in certain areas of operation of the State Library, 
and to adopt new guidelines for depository libraries for state 
documents. 

4. The amendments and new rules are effective January 1, 
1978. 

STATE LIBRARY COMHISSION 
WILLIAH P. CONKLIN. CHAIR1'1AN 

By: 
AlmaS. JacobS 
State Librarian 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
amendments to rule Aru1 16-2.14(2)
Sl4100 concerning licensin~ of 
refuse disposal areas 

TO: All Interested Persons 

NOTICE OF THE AMENDHENT 
OF RULE 

ARH l6-2.14(2)-Sl4100 

1. On September 23, 1977, the Department of Health and 
Environmental Sciences published notice of proposed amendments 
to rule ARM 16-2.14(2)-Sl4100 concerning licensing of refuse 
disposal areas at page 405 of the 1977 Montana Administrative 
Register, issue number 9. 

2. The agency has amended the rule with the following 
changes. The general arrangement of the material in the rule 
has been changed, but the substance is the same as noticed in 
MAR, issue no. 9. All substantive changes have been identified 
by interlining or underlining; changes in arrangement but not 
substance are not identified. 

ARM 16-2.14(2)-Sl4100 REFHSE-B%5P9SAb-AREA,-b%eENS%N6 
SOLID WASTE MANAGEMENT (1) Purpose. The purpose of this 
rule 1s to prov1de un1form standards for the storage, treat
ment, recycling, recovery, and disposal of solid wastes, in
cluding hazardous wastes, and for the transport of hazardous 
wastes. This rule is adopted pursuant to Section 69-4001 et 
seq., R.C.M. 1947. 

(2) Definitions. As used in this rule, the following 
terms shall have the meanings or interpretations shown below: 

(a) "Act" means the Montana Solid waste Management Act, 
Sections 69-4001 through 69-4010, R.C.M. 1947. 

(b) "EPA" means the United States Environmental Protec
tion Agency. 

(c) "Department" means the 
environmental sc1ences, rov1ded 6. 

"Board" means t e board o 
sciences prov1ded for in sect1on 82A 605, R.C.M. 1947. 

~ef -~Ma~ketabfe ~a8a~de~s-wastell MBSRs-aRy-fia~a~ee~s 
waste-wh±ek-has-afi-±ftt~±Rsie-eeeRem±e-vai~e-as-eeMeftst~atea 
by-±ts-saie-te-aftethe~-~e~seft-fe~-~ese~~ee-~eeeve~y-e~-~se 

ift-a-beftefie±ai-maftfte~. 
(e) "Person" means an individual, firm, partnership, 

company, assoc1ation, corporat1on, city, town, local govern
mental entity, or any other governmental or pr1vate ent1ty 
whether organized for prof1t or not. 

(f) "Waste" means useless, unwanted, or discarded mater
ials in any phys1cal form, i.e., solid, sem1sol1d, l1qu1d, or 
gaseous. The term is not intended to apply to by-products or 
materials which have economic value and may be used by the 
person producing the material or sold to another person for 
resource recovery or use 1n a benef1c1al manner. 

(g) "Solid waste" means all putresclble and nonputresci
ble wastes including but not limited"~o garbage; rubbish, 
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refuse; hazardous wastes; ashes; sludge from sewage treatment 
plants, water supply treatment plants, or a1r pollut1on control 
fac1l1t1es; construct1on and demol1t1on wastes; dead an1mals, 
including offal; discarded home and industrial appliances; 
and wood products or wood by-products and inert materials. 
"solid waste" does not mean municipal sewage, industrial 
wastewater effluents, mining wastes regulated under the mining 
and reclamation laws administered by the department of state 
lands, slash and forest debris regulated under laws adminis
tered by the department of natural resources and conservation, 
or marketable wood by products. 

(h) "Hazardous waste" or "hazardous solid waste" means 
any waste or combination of wastes of a solid, liquid, con
tained gaseous, or semisolid form which may cause or contribute 
to an increase in mortality or an increase in serious illness, 
taking into account the toxicity of the waste, its persistence 
and degradability in nature, its potential for assimilation or 
concentration in tissue, and other factors that may otherwise 
cause or contribute to adverse acute or chronic effects on the 
health of persons or other living organisms. Hazardous wastes 
include but are not limited to those which are toxic, radio
active, corrosive, flammable, irritants, strong sensitizers, 
or which generate pressure through decomposition, heat or 
other means, excluding wood chips and wood used for manufac
turing or fuel purposes. The specific wastes which are "hazard
ous wastes" are those solid wastes classified by EPA's rules 
(40 CFR 250.1) as hazardous wastes. 

(i) "Household refuse" means all solid waste that normally 
originates in a residential environment. Minor amounts of 
hazardous wastes are contemplated to be within the scope of 
this term. 

(j) "Solid waste management system" means a system which 
controls the storage, treatment, recycling, recovery, or dis
posal of solid waste. Such a system may be composed of one or 
more solid waste management facilities. This term includes 
both hazardous and non hazardous solid waste management systems. 

(k) "Hazardous waste management" or "hazardous solid 
waste management" means the management of the storage, trans
port, treatment, recycling, recovery, or disposal of hazardous 
wastes~ 

(l) "Resource recovery" means the recovery of material 
or energy from solid waste. 

(m) "Resource recovery system" means a solid waste man
agement system which pro~ides for the collection, separation, 
recycling, or recovery of solid wastes, including disposal of 
nonrecoverable waste residues. 
--- (n) "Resource recovery facility" means a facility at 
~hich solid waste is processed for the purpose of extracting, 
converting to energy, or otherwise separating and preparing 
solid waste for reuse. 

(o) "Facility" means a manufacturing, processing or 
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assembly ec:tilblishrnent; a transportation terminal; or a treat
ment, sto~>ge or disposal unit operC~ted by a pe~son at one sTt-e-.-----··---·---·---· 

(p) "Generation" means the act or process of producing 
waste mater.iC~ls. 

(q) "Dispose" or "disposal" means the discharge, injec
tion, deposit, dumping, spilling, leaking, or placing of C~ny 
solid waste or hazardous waste into or onto the land so that 
the s'olid waste or hazardous waste or any constituent of it 
may enter the environment or be emitted into the air or dis 
chilrged into any Wilters, lncluding groundwaters. 

(r) "Storage" means the actual or intended containment 
of wastes, either on a temporary basis or for a period of 
years. 

(s) "Refuse container(s)" means a portable facility used 
for the temporary storage of solid waste. Containers are 
emptied periodically and the solid waste is then taken to a 
disposal or resource recovery facility. 

(t) "Transport" means the movement of wastes from the 
point of generation to any intermediate points and finally 
to the point of ulti~ate storage or dlsposal. 

(u) "Treatment" means a method, technique, or process, 
including neutralization, designed to change the physical, 
chemical, or biological character or composition of any solid 
waste so as to neutralize the waste or so as to render it non 
hazardous, safer for transport, amenable for recovery, amena 
ble for storage, or reduced in volume. 

(v) "Manifest" means the form used for identifying the 
quantity, composition, origin, routing, and destination of 
hazardous solid waste during its transportation from the 
point of generation to the point of disposal, treatment, or 
storage. 

(w) "Leachilte" means contaminated water which is pro
duced when rain or other water passes through solid waste in 
solid waste disposal sites, picking up various mineral, 
organic and other contaminants. 

(3) Licensing. Except as provided in section 69-4008, 
R.C.M. 1947, each person who operates a solid waste mana9e 
rnent system or transports hazardous waste must possess a 
valld license issued by the department. 

(a) Solld waste management systems. 
(i) Non-hazardous sol1d waste management systems. Any 

person w1sh1ng to establish a non hazardous sol1d waste 
management system shall f1rst submit an application for a 
license to the department. The department shall furnish ap
pllcatlon forms to lnterested persons. Such forms shall re
quire at least the following information; 

(A) name and business address of applicant; 
(B) legal and general description of the proposed loca

tion(s); 
(C) total acreage of proposed site; 
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(D) population size and centers to be served by the pro-
posed site; 

(E) pertinent water quality information; 
(F) geological and soil information; 
(G) present uses of adjacent lands; 
(H) zoning information; 
(I) maps, drawings, etc., if necessary; 
(J) name of individual operator; and 
(K) proposed operation and maintenance plan. 
(ii) Hazardous solid waste management systems. Not later 

than ninety (90) days after the promulgation by EPA of rules 
identifying hazardous wastes (40 CPR 250.1), any person who 
operates a hazardous waste management system shall file notifi
cation with the department stating the location and general 
description of the hazardous waste management facility(ics) 
and the hazardous wastes handled at such facility(ies). 

Effective six (6) months after the EPA adopts rules ap
plicable to hazardous waste management systems (40 CFR 250.4), 
any person who operates such a system must have a hazardous 
solid waste management system license from the department and 
must comply with applicable EPA requirements. 

The department shall supply the necessary application 
forms to interested persons. 

(b) Hazardous waste transporters. Not later than ninety 
(90) days after the promulgation by EPA of rules identifying 
hazardous wastes, any person who transports hazardous wastes 
within Montana shall file notification with the department 
stating the location and general description of the transport 
activity and the hazardous wastes involved. 

Effective six (6) months after the EPA adopts rules ap
plicable to the transport of hazardous wastes (40 CFR 250.3), 
any person who transports hazardous wastes must have from the 
department a hazardous waste transporter's license. The 
department shall furnish the license application forms to in
terested persons. The applicant must comply with labeling, 
placarding, manifest and other applicable requirements adopted 
by the EPA. 

(c) Processing of license applications. 
(i) Solid waste management systems licenses. The depart

ment Wlll revlew each submitted appllcatlon to lnsure that lt 
lS completed. If addltlonal informatlon lS requlred, the 
department wlll notlfy the applicant in wrlt.lng and ~post
pone processlng the appllcatlon untJ.l the addltlonal informa 
tlOn requested lS.recelved and the applJ.cation is complct;;-:- If 
the request-ed addJ. tJ.onal lnformation J.S not recei\!ed~ within 9 (I 
days after the applicant has been~notlfied, a new a[)pllcation
must be subml tted _.~--- ---~----------~-··~---~----------~·······--··· 

Within fifte~n days after receipt of the conwietcd appll
cation, the department shall notlfy ln--wrltJncl the locaT!i(~Ciltil 
off leer J.n thP county where the proposed so 1 id vJasT;::-··inanaqement 
system Wlll be locate.:;l. . _T_~-~ deyartment shall re-vTC_;;;_··--thc---·-·-·· 
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completed application and other 1:elevant information and make 
~prop_o sEC("!_ dec 1 s ].Of1_l~~~d __ on __ fFie ~~-~f~ ~E..'"'fii __ ~E:L.f_':: ty 
to comply <-1.~ th_t~J1~Act and this ~ule ._ 

A public notice will then~~pared by the department 
to explain its proposed decision. It shall be circulated in 
the following manner: one copy to tn~licant, and t~~ee 
copies shall be mailed to the public health officer alon3 
with instructions that they be posted at the nearest post 
office and two other public buildings serving the~aphical 
':lore a of the proposed system. At least one news_ release shal ~
£e prepared and sent by the department to an area newspaper._ 

The purpose of the public notice is to inform the public 
and seek their views on the proposed license. The notice 
shall state the name and address of the applicant and the~
~osed location(s) of the solid waste management facilities; 
and the department's proposed decision. The public shall b~ 
informed that it has thirty (30) days from the date of the 
public notice to submit written comments to the department 
concerning the license application. Interested persons may 
obtain copies of the completed application and the d~tment's 
proposed decision, upon request, by enclosing the copying costs. 

After the comment period has expired, the department will 
make its final decision and then notify in writing the local 
health officer, the applicant and any other interested persons 
who have requested to be notified. If the department decides 
to issue the license, the local health officer has up to fif
teen (15) days within which to validate the license with his 
signature. If he refuses to validate the license, he must 
notify the department, the applicant and any other interested 
persons in writing. His decision must be based only on whether 
the application complies with the Act and this rule. 

(ii) Hazardous waste transporter's licenses. The depart
ment will review the application to determine if it is complete. 
If it is not, the department will request the missing informa
tion from the applicant who will have ninety (90) days to sub
mit the additional information. If the information is not re 
ceived by then, a new application must be submitted. 

Once a completed application has been received, the de
partment will issue a license if the applicant complies with 
all EPA requirements, the Act and this rule. The applicant 
may also have to satisfy the u.s. Department of Transportation 
and Montana Public Service Commission requirements. No valid
ation by a local health officer is required for these license0. 

(d) Appeals. If the department's final decision is to 
deny the license application or to revoke an existing license 
to operate a solid waste management system or a license to 
transport hazardous waste .. the applicant (or licensee) _and the 
local health officer have an opportunity to appeal the decisi_on_ 
to the board. The department shall inform them of this right 
in the letter of denial or revocation. __ ~_appeal, if one is 
sought, must be filed with the board within thirty (30) days 
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after the notice of denial or revocation of license is received 
If the department issues a license but the local health 

officer refuses to validate it, the applicant or any person 
aggrieved by the local health officer's decision may appeal to 
the board. An appeal must be filed within thirty (30) days 
after receipt of written notice of the decision. 

The Act does not provide the public with the right of 
appeal to the board from a decision made by the department 
and the local health officer to issue a license. 

(e) Duration of license. Solid waste management system 
licenses and hazardous waste transport licenses, once issued, 
remain in effect until surrendered by the licensee or until 
revoked by the department in accordance with section 69 4006, 
R.C.M. 1947. Licenses are not transferable to other persons 
or locations. 

(f) Conditional licenses. The department may issue a 
conditional license for solid waste management systems already 
in existence or under construction on the effective date of 
this rule. Such a license if granted will be valid for up to 
one year. Only when the department determines that the con
ditional licensee has shown good cause for an extension will 
one be granted. Conditional licenses are to be granted onlx 
if the applicant demonstrates steps are being taken to bring 
the system into compliance. The local health officer must 
validate all conditional licenses before they are effective. 

(4) Waste classifications. Solid wastes are classified 
into groups based on physical and chemical characteristics 
which determine the degree of care required in handling and 
disposal and the potential of the wastes for causing environ
~cntal degradation or public health hazards. Solid wastes 
are categorized into three groups: 

(a) Group I wastes. This gr-oup includes and is limited 
to those solid wastes classified or identified by the EPA as 
hazardous wastes in 40 CFR 250.1. Examples may or may not 
include the following: 
-- (l) munlclpal and domestic wastes such as septic tank 
pumpings, raw sewage sludge, chemical toilet wastes, infec
tious medical wastes, and incinerator ashes: and 

(ii) commercial and industrial wastes such as sludges 
[Lom air _q_pd wat§r poll_utiof!_c:ocmtrol equipment, ashes and 
d(J_St§ from_incincr_a_!::ors __ ~_nd airJ.l.<:>llution control devices, 
caustics, acids, waste chcn\icals, paint sludges, spent clean
~~CJ t),~ids and. solvents, pet:r:oleumWastes, d1scarded chem1cal 
conta_~ner.s, chemical fertilizers, pes:ticides, and d.lscarcrecr-
unr"Lnsecl pesticide c"c)ntainers·:~---- -----~-··· 

lbJ Group 11 "''a'<tcs. This group inclucles decomposable 
wastes and mixed solid wastesccirita~ininq u_"ccomposablo material, 
I;"iit excludes~"FlazaL"dous 'wa-s-t"es-.'-'E:xamplcs-incl:lldo, but"ii" re not--·· 
TJiilTi:(:cr-t~FleroTIOWiri'9 ;·---- ----·· ····-

(l) municit'al and Jorr1esLic w~stos s11Cll as qarbaqe and 
put-rcscible organic materials, pape1A r cardhoarc1, "cloth, glass, 
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met~l, rlastics, street sweepings, yard and garden wastes, 
digested sewage treatment sludges, water treatment sludges, 
ashes, dead animals, offal, discarded appliances, abandoned 
automobiles, and hospital and medical facility wastes, pro
vided that infectious medical wastes have been sterilized 
or safely contained to prevent the danger of disease; and 

(ii) commerical and industrial wastes such as packaging 
materials, liquid or solid industrial process wastes which 
are chemically or biologically decomposable, crop residues, 
manure, chemical fertilizers and emptied pesticide containers 
which have been triple rinsed or processed by methods approved 
by the department. 

(c) Group III wastes. This group includes wood wastes 
and non-water soluble, essentially inert solids. Examples 
include, but are not limited to, the following: 

(i) inert solid waste such as brick, dirt, rock and 
concrete; 

(ii) wood materials, brush, lumber, and vehicle tires; 
and 

(iii) industrial mineral wastes which are essentially 
inert and non-water soluble and do not contain hazardous 
waste constituents. 

(5) Solid waste disposal site classifications. Disposal 
sites are classifled according to their respective abilltles 
to safely handle various types of solid waste. Systems of 
acceptable disposal may entail containment of waste with 
assured protection against leachate migratlon or may take 
advantage of natural treatment processes such as evaporation, 
chemical and microbiological degradatlon, filtration, adsorp 
tion and attenuation. Solld waste management facilities may 
involve ponds, pits, lagoons, land spreading areas, impound 
ments, or landfills. Although sites are broadly classified 
as to the solid waste groups they may accept, specific restric
tions may be placed by the department on individual disposal 
sites or disposal areas. AS an example, many Class II land 
fills may not be acceptable sites for the disposal of Group II 
liquids or sludges. Such restrictions, if any are warranted, 
shall be specified on the solid waste management system license. 

There are three types of disposal sites, Class I, Class II, 
and Class III-

(a) Class I sites. Generally, sites licensed as a Class I 
site may accept solid waste from Groups I, II and III. Such a 
site usually is able to accept all kinds of solid waste. 

(b) Class II sites. Generally, sites licensed to operate 
as Class II solid waste management system sites are capable of 
receiving Group II and Group III wastes but not Group I, or 
hazardous, wastes. Household refuse, although it may contain 
some Group I solid waste, may be disposed at Class II sites. 

(c) Class III sites. Sites licensed as Class III sites 
may accept only Group III wastes which, as noted above, are 
primarily inert wastes. 

··~,_,... .. 12-12/23/77 
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(6) standards for classification of solid waste disposal 
sites. 

(a) General requirements. There are a number of require
ments with which all three site classifications must comply. 
In addition, there are other requirements that are applicable 
only to specific classifications. The general requirements 
that all sites must meet include: 

(i) A sufficient acreage of suitable land shall be 
available for the solid waste disposal area; 

(ii) where public use or year round access is contem
plated, access roads and bridges must be capable of supporting 
loaded vehicles during all types of weather; 

(iii) sites may not be located in a 100 year floodplain; 
(iv) sites may be located only in areas which will pre

vent the pollution of ground and surface waters and public 
or private water supply systems; 

(v) drainage structures must be installed where neces
sary to prevent surface runoff from entering disposal area; 

(vi) where underlying geological formations contain 
rock fractures or fissures which may lead to pollution of 
the ground water or areas in which springs exist that are 
hydraulically connected to the proposed site, only Class III 
sites may be approved; and 

(vii) sites shall be located to allow for reclamation 
and reuse of the land. 

(b) Special requirements. 
(i) Class I sites. Sites licensed and operated as Class 

I sites must confine solid waste and leachate to the disposal 
site. If there is a potential for leachate migration, it must 
be demonstrated to the satisfaction of the department that 
leachate will only migrate to underlying formations which have 
no hydraulic continuity with any state waters. 

(ii) Class II sites. Adequate separation of Group II 
wastes from underlying or adjacent water must be provided. 
The extent of the separation required shall be established on 
a case-by-case basis, considering terrain and the type of 
underlying soil formations. 

(iii) Class III sites. While such sites cannot be lo
cated on the banks of or in a live or intermittent stream, 
they may be approved for water saturated areas, such as 
marshes or deep gravel pits which contain exposed groundwater. 

(c) soil and hydrogeological requirements. The follow
ing table shall be used in evaluating the natural site charac
teristics of proposed solid waste disposal systems and in 
classifying disposal sites. However, disposal site locations 
unable to meet these criteria may still be used, prov1ding 
that the operational and maintenance plan conta1ns suff1cient 
1nformat1on to demonstrate that surface and groundwaters w1ll 
be protected to the same degree as those s1tes able to meet 
the cr1ter1a of the follow1ng table. The plan must contain 
deta1led descr1pt1ons of the waste treatment procedures, 
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impermeable liners, leachate control systems or other engin
eered systems whlch~be utillzea:ul~arspQ~~e~" 
~here the requirements regarding permeal.Jility and_~th to 
water table cannot be met, thst_g_.;,E..artment may require that 
the disposal facility include provisions for monitoring leach
ate and groundwater. This monitorin~will be required for all 
Class I disposal sites unable to meet the restrictions. 

c L A s s 

Criteria I II III 

soil Type OH, CH, CL, MH, OL, ML, Gil, GP, SVV, 
sc, GC SM, GM SP 

Permeability (vertical 
and lateral) 

lo-6 lo-6 to 10-3 lo-3 em per sec K <' K= K 

Feet per year K· l K = l to 1035 K 1035 

water Table i!ee-£'eet 10 to 20 feet Not 
100 feet minirnt.nn Applicable 

OH - organic clays of medium to high plasticity, organic silts. 
CH - inorganic clays of high plasticity, fat clays. 
CL - inorganic clays of low to medium plasticity, gravelly 

clays, sandy clays, silty clays, lean clays. 
SC - clayey sands, sand clay mixtures. 
GC - clayey gravels, gravel-sand-clay mixtures. 
MH - inorganic silts, micaceous or diatomaceous, fine sandy or 

silty soils, elastic silts. 
ML- inorganic silts and very fine sands rock flour, silty or 

clayey fine sands or clayey silts with slight plasticity. 
OL - organic silts, and organic silt clays of low plasticity. 
SM - silty sands, sand silt mixtures. 
GM - silty gravels, gravel-sand-silt mixtures. 
GW - well graded gravels or gravel-sand mixtures, little or no 

fines. 
GP - poorly graded gravels or gravel-sand mixtures, little or 

no fines. 
SW - well graded sands or gravelly sands, little or no fines. 
SP - poorly graded sands or gravelly sands, little or no fines. 

(7) Operation and maintenance. ~ny person who maintains 
or operates a solid waste management system shall maintain and 
operate such system in conformance with the requirements of 
this section, the plan of operation and maintenance approved 
by the department, all local zoning, system planning, building, 
and protective covenant provisions, and any other legal re
quirements that may be in effect. Each proposed solid waste 

12-12/23/77 
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management system will be evaluated on a case-by-case basis, 
taking into consideration the physical characteristics of the 
disposal site(s), the types and amounts of wastes, and the 
operation and maintenance plan for that system. The follow 
ing criteria shall apply to the review of a proposed system 
for the disposal of solid waste: 

(a) Operation and maintenance plan requirements. The 
operation and maintenance plan shall include: 

(i) if for use by the public, what days and times the 
facility(ies) will be open; 

(ii) how access and traffic will be restricted or con
trolled; 

(iii) proposed equipment the system will utilize; 
(iv) general description of the proposed solid waste 

management system; 
(v) maintenance schedule concerning solid waste handling 

and disposal; 
(vi) provision for litter control, if applicable; 
(vii) types of waste the proposed facility(ies) will 

accept; and 
(viii) plan for reclamation of the disposal site and 

the land's ultimate use. 
(b) General operational and maintenance requirements. 
(i) Open burrung at all sites is prohibited unless a 

permit has been obtalned from the department. 
(ii) Dumping of solid waste shall be confined to areas 

within the disposal site that can be effectively maintained 
and operated in accordance with this rule. This shall be 
controlled by supervision, fencing, signs or similar means 
approved by the department. 

(iii) Effective means shall be taken to control litter 
at solid waste storage and disposal facilities; 

(iv) Flies and other insects, as well as rodents, shall 
be effectively controlled; 

(v) Salvaging of materials at all sites is expressly 
prohibited unless the licensee demonstrates to the depart
ment's satisfaction that it can be done properly. 

(c) Specific operational and maintenance requirements. 
(i) Class I solid waste disposal sites. Due to the 

hazardous nature of the waste that may be processed at these 
sites, strict supervision is required when such sites are 
open. Sites shall be fenced to prevent unauthorized access. 

All Class I sites using landfilling methods shall cover 
Group I wastes with a minimum of twelve (12) inches of suita
ble earth cover material after each operating day and at least 
four (4) feet of earth cover material within one week after 
the final deposit of solid waste. These steps must be taken 
unless the department is satisfied that the licensee has shown 
good cause for not covering. 

Where other solid waste management methods are proposed 
to dis pose of Group I wastes, the operation and maintenance 



-1168-

plan must demonstrate to the department's satisfaction that 
such disposal methods pose no danger to man and the environ
ment. Group II wastes disposed at Class I sites shall satisfy 
all Class II disposal requirements. 

(ii) Class II solid waste disposal sites. All Class II 
sites using landfilling methods shall compact and cover solid 
waste with a layer of at least six (6) inches of approved 
earth cover material at the end of each operating day and at 
least two (2) feet of approved earth cover material within 
one week after the final deposit of solid waste at any portion 
of the site. These steps must be taken unless the department 
is satisfied that the licensee has shown good cause for not 
covering. 

EPA's 1972 publication, "Sanitary Landfill Design and 
Operation", (#SW-65ts) shall be used as the general landfill 
design and operation manual for purposes of this rule. The 
department may develop or adopt guidelines for other solra
waste disposal methods and procedures. Semisolids should be 
mixed with other solid waste to prevent localized leaching; or 
separate, specialized disposal areas should be developed. 
Sites shall be fenced to prevent unauthorized access and shall 
be supervised when open. 

Where refuse containers are utilized as part of a manage
ment system for Group II solid wastes, all containers shall be 
maintained and kept in a sanitary manner and emptied at least 
once a week. 

(iii) class III solid waste disposal sites. Although 
these sites are not required to be covered by earth materials 
daily, they shall be covered periodically. 

(iv) Resource recovery and solid waste treatment facil
ities. Resource recovery and solid waste treatment facilities 
and components thereof shall be designed, constructed, main
tained, and operated so as to control litter, insects and 
rodents, odor, aesthetics, residues, waste water treatment, 
and air pollutants. 

(8) Transportation. Solid waste must be transported in 
such a manner so as to prevent its discharge, dumping, spill
ing, or leaking from the transport vehicle. 

(9) Hazardous wastes. 
(a) Generation of hazardous wastes. 
(i) No person may consign hazardous wastes or solid 

wastes with a hazardous waste constituent to another person 
without the disclosure to that person and the department of 
the hazardous nature of the solid waste. 

(ii) The department may require the submission of re
ports from persons who generate hazardous wastes, regarding 
the types, quantities, composition and disposition of such 
wastes. 

(A) Not later than ninety (90) days after the promulga
tion by EPA of rules identifying hazardous wastes, any person 
who generates hazardous wastes shall file notification with 
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the department stating the location and general description of 
the waste generating facility and the hazardous wastes produced 
at such facility. 

(B) The department may require persons who generate 
hazardous wastes to maintain pertinent records, including 
copies of waste manifests, for specified periods of time. 

(iii) Beginning six (6) months after the EPA adopts 
rules applicable to the generation of hazardous wastes, no 
person who generates hazardous wastes may place such wastes 
in containers except as allowed under EPA rules (40 CPR 250.2), 
or may consign a shipment of hazardous wastes to another person 
without initiating a waste manifest. 

(b) Transport of hazardous wastes. 
(i) The department may require the maintenance of record~ 

including copies of waste manifests, and the submission of re
ports from persons who transport hazardous wastes. 

(ii) Transporters of hazardous wastes are required to ob
tain licenses issued ~the department as provided in subsec
tion (3) of this rule. 

(c) Hazardous was e management systems. 
(i) The department may require the maintenance of record~ 

including copies of waste manifests, and the submission of re
ports from persons who store; treat, or dispose of hazardous 
wastes. Permanent records must be maintained by the operator 
of a hazardous waste disposal facility, identifying the loca
tion of each disposal area and the wastes or waste types dis
posed. Such disposal records shall be made available to the 
new facility owner or operator if the facility is sold or leased 
to another person. 

(ii) No hazardous waste management system may store, 
treat, or dispose of hazardous wastes in a manner which is ln
consistent with methods approved by the department. 

(iii) All hazardous waste management systems are required 
to have licenses issued by the department as provided in sub
section (3) of this rule. 

(iv) Hazardous wastes found in household refuse may be 
disposed of at Class II disposal sites, without written author
ization from the department. 

(v) For areas not served by licensed Class I disposal 
sites, the department may, upon a show1ng of good cause, 
authorize the disposal of hazardous wastes at Class II dis
posal sites if no health hazard or no danger to the environ
ment would be presented. 

(10) Inspections; Enforcement of Act and Rules. 
(a) Inspections. 
(i) The department has authority under Section 69-4007(2), 

R.C.M. 1947, to conduct 1nspections of sol1d waste management 
systems at reasonable hours upon presentat1on of appropriate 
credentials. 

(b) Enforcement. 
(i) If after an inspection the department determines 
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that violation of the Act or this rule is occurring, it shall 
notify the licensee of the nature of the violation. 

(ii) Depending on the severity of the violation(s), the 
department may seek a compliance schedule from the applicant 
or initiate proceedings to revoke the license. The depart
ment may also, through the attorney general or appropriate 
county attorney, seek to enjoin the licensee, or collect a 
criminal penalty. 

(iii) The department may seek per-
sons who store, treat, trans ort or 

R.C.M. 1947. 
(11) Integration with the Montana Water Pollution Con

trol Act. Point source dlscharges of pollutants into state 
waters, includin but not limited to industrlal wastewater 
effluents, or lndustrlal waste as deflned ln Sectlon 9-4802(2), 
R.C.M. 1947, are governed by permlt rules established pursuant 
to Section 69 4801, et seq., R.C.M. 1947. 

3. The proposed rule for the "Montana Solid Waste Manage
ment Act" was subjected to a lengthy public review period from 
June 1, 1977 to November 28, 1977. However, the following dis
cussion directs itself to comments received and action taken 
on those comments for the proposed rule that was submitted to 
a public hearing on October 26, 1977. 

The majority of comments received came from representa
tives of industry, primarily the petroleum industry and the 
agricultural community. The overriding concern of these 
groups was directed toward the sections of the proposed rule 
dealing with hazardous waste classification and categorization 
of Class I disposal sites. 

The proposed rule defined Group I wastes as those wastes 
identified by EPA as hazardous wastes. The rule further 
listed numerous examples of Group I wastes. From comments 
received, it became apparent that there was concern that the 
state's definition of hazardous wastes as covered by Group I 
wastes would exceed future EPA designations. This section of 
the rule has been clarified to assure that Group I wastes are 
limited specifically to those wastes which will be classified 
by EPA as hazardous wastes. The examples of possible hazard
ous wastes have been retained to assist those involved in 
waste management to be prepared for what EPA will most likely 
identify as hazardous wastes. 

During the public review period, concern was expressed 
that the criteria for sanitary landfills would apply to other 
methods of waste disposal specific to certain industries, 
i.e., biological land farming of oily wastes. Clarification 
has been made in the criteria table section to assure that 
individual disposal plans will be evaluated on the merits of 
proposed procedures. Further, clarification has been made 
of the requirements for access, security and supervision of 
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Class I disposal sites so that the specific requirements for 
year-round access and site supervision will apply only to 
sites open to the public. Finally, a modification was made 
of the requirement for daily cover so that it applies only 
to landfill operations and not to other methods of disposal 
such as land farming. 

In response to comments received, the criteria for 
classification section of the rule has been modified. This 
section, pertaining to permeability and water table criteria, 
has been modified in order to clarify its intended use in 
classifying disposal sites. Specifically, a segment has been 
added that allows sites with less distance to groundwater or 
greater permeability than shown on the table to still be ap
proved if the applicant can demonstrate that water quality 
will not be impaired. This addition assures that the tabu
lated values in the section will not be taken as specific 
standards but rather as guidelines to be of assistance in de
termining appropriate sites. 

Numerous requests were made asking for a clarification 
in that portion o[ the definition section of the rule which 
could have an undue impact upon agricultural activities. 
Specifically, some commentors expressed the fear that agri
cultural wastes may be defined as hazardous waste material. 
Also, the request was made that usable agricultural by-products 
be exempt from the rule and that an exemption be granted to 
those agricultural enterprises that are required to comply 
with wastewater management standards. The department rejected 
the request that a specific exemption be granted for agri
cultural by-products because: 1) the definition of waste was 
modified to include such material; 2) Group I and II waste 
classifications now do not single out agricultural waste; and 
3) a section has been added to the rule to assure coordination 
with the state water discharge permit system. 

The definition section of the rule has been expanded to 
include definitions from its compan.ion law, the "11ontana Solid 
Waste Management Act." In response to the above-mentioned 
request for clarification, a definition of waste has been 
added which specifically excludes by-products or materials 
that may be sold or used in a beneficial manner. Also, a 
new section has been added to the rule to provide for inte
gration with the Montana \vater Pollution control Act. This 
section assures that certain point source discharges of pol
lutants into state waters are governed by permit rules estab
lished in Section 69-4801, et seq., R.C.M. 1947. 

Two commentors representing local government waste manage
ment operations requested modifications that would apply to 
their special local situations. Action was not taken on these 
requests because such action would have been detrimental to 
many other waste management systems statewide. Further, in
vestigation has shown that these special requests can be 
adequately fulfilled at the local level with existing law and 
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this rule. 
One commentor requested that provisions be included in 

the rule for confidentiality of information. This request 
was not acted upon because it was determined that the Act 
provided no authority for promulgation of such a rule. 

The request also was made that the sections of the rule 
regarding licensing and record keeping/reporting requirements 
be made more specific. word changes have been made and all 
portions of the rule that pertain to licensing have been con
solidated in order to make these provisions readily under
standable. Additionally, the enforcement section was re
written for clarification purposes. 

A. C. KNIGHT, M.D., Director 

Certified to the Secretary of State 

,..~~~·'"· 12-12/23/77 



-1173-

BEFORE THE BOARD OF HEALTH AND ENVIRONMENTl\L SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of Rule 16-2.14(10)-Sl4321, 
requiring approval of plans for 
public water and sewer systems, 
and the repeal of Rule 16-2.14 
(l0)-Sl4320, plans for sewer 
systems 

TO; All Interested Persons 

NOTICE OF ADOPTION OF RULE 
16-2.14 (10) -Sl432l 

AND REPEAL OF RULE 
16-2.14 (10) -Sl4320 

1. On August 25, 1977, the Board published notice of a 
proposed adoption of rule 16-2.14(10)-Sl4321, concerning ap
proval of plans for public water and sewer systems, and the 
proposed repeal of rule 16-2.14(10)-Sl4320, concerning plans 
for sewer systems, at page 235 of the 1977 Montana Administra
tive Register, issue number 8. 

2. The Board has repealed rule l6-2.14(10)-Sl4320 and 
adopted rule l6-2.14(10)-Sl432l with the following changes: 

l6-2.14(10)-Sl432l PLANS FOR PUBLIC WATER AND SEWER 
SYSTEMS (1) Before a person commences construction of a new 
public water or sewer system or major alteration or extension 
of an existing public water or sewer system, an engineering 
report along with necessary plans and specifications for the 
public water or sewer system shall be submitted to the depart
ment for review and approval. For sewer lines, detailed plans 
and profiles shall be provided. 

(2) Upon receipt of plans and specifications, the depart
ment shall notify the person within sixty (60) days if the 
material is satisfactory, and if not, what additional informa
tion is required. 

(3) If additional information is needed, no further pro
cessing will be made until all requested information is re
ceived. 

(4) The comprehensive engineering report on proposed 
water or sewer systems shall be typewritten on letter-sized 
paper and the sheets firmly bound together. If the plans are 
solely for the extension of the existing system, only such 
information as is necessary for the comprehension of the plans 
shall be required in the report. The comprehensive report and 
plans and specifications for a proposed water system shall be 
prepared in accordance with the format and criteria set forth 
in the Recommended Standards for \'later Works prepared by the 
Great Lakes Upper Mississippi River Board of State Sanitary 
Engineers in 1974, or subsequent editions. The comprehensive 
report and plans and specifications for sewage systems shall 
be prepared in accoruance with the format and criteria set 
forth in the 1971 Revised Version of the Recommended Standards 
for Sewage Works or subsequent editions. 

(5) Small water systems for domestic supply without pro
visions for fire fighting or irrigation flows may use an 
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alternate design for small water systems as set forth in "The 
Design of Small Water Systems" by Joseph A. Salvato, Jr., P.E., 
produced by the Health Education Service of the state of New 
York in 1958. 

(6) To the extent practicable, a person shall avoid 
locating part or all of the new or expanded facility at a 
site which: 

(a) is subject to a significant risk from earthquakes, 
floods, fires, or other disasters which could cause a break
down of the public water system or a portion thereof; or 

(b) except for intake structures and source wells, is 
within the flood plain of a 100-year flood. Water wells lo
cated in the 100-year flood plain shall have the casing ex
tended at least four feet above the maximum highest flood 
elevation. 

3. A public hearing was held on December 2, 1977, in the 
Governor's Reception Room, capitol Building, at 9:30 a.m. The 
above amended version of the proposed rule 16-2.14(10)-814321 
was adopted and rule 16-2.14(10)-814320 was repealed the same 
day, December 2, 1977. 

Intradepartmental comment generated the amendment specific
ally requiring detailed plans be submitted for sewer lines. 
Another comment questioned the need for a comprehensive engin
eering report for small extensions or modifications of water 
or sewer systems. Subsection (4) was amended accordingly. A 
final comment suggested a minimum well casing extension of two 
feet instead of four feet in (6) (b), but since five feet is 
the minimum in the Recommended Standards referenced in (4) of 
the rule, the four foot standard was considered reasonable and 
was retained. No adverse comment was received concerning the 
proposed repeal of rule 16-2.14(10)-Sl4320. 

BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
Rule 16-2.14(10)-S14350, con
cerning investigation of ground
water supplies, and the repeal 
of Rule 16-2.14(10)-514360, con
cerning investigation of surface 
water supplies 

TO: All Interested Persons 

NOTICE OF THE REPEAL OF 
RULE 16-2.14(10)-Sl4350 

AND 
RULE 16-2.14(10)-Sl4360 

1. On August 25, 1977, the Board published notice of the 
proposed repeal of two rules, 16-2.14(10)-514350 concerning 
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investigation of groundwater supplies, and 16-2.14(10)-514360 
concerning investigation of surface water supplies, at page 
237 of the 1977 Hontana Administrative Register, issue number 
8. 

2. The Board has repealed rules 16-2.14(10)-Sl4350 and 
16-2.14(10)-Sl4360. 

3. A public hearing on the proposed repeals was origin
ally scheduled for September 30, 1977, but was postponed until 
December 2, 1977, and held on that date in the Governor's Re
CE,ption Room, capitol Building, at 9:30a.m. No public com
mE,nt was received concerning either proposed repeal. 

BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
0!' THE STATE OF HONTANA 

In the matter of the adoption 
of Rule l6-2.14(10)-Sl4381, 
governing public water supplies 

TO: All Interested Persons 

NOTICE OF ADOPTION OF RULE 
16-2.14 (10) -Sl438l 

1. On August 25, 1977, the Board published notice of the 
proposed adoption of rule l6-2.14(10)-Sl438l, setting standards 
for public water supply systems, at page 223 of the 1977 
Hontana Administrative Register, issue number 8. 

2. The Board has adopted the rule with the following 
changes from the version printed in the above notice: 

l6-2.14(10)-Sl438l PUBLIC WATER SUPPLIES 
(1) Purpose. The purpose of this rule is to assure the 

safety of public water supplies with respect to bacteriological, 
chemical, and radiological quality and to further efficient 
processing through control tests, laboratory checks, operating 
records, and reports of public water supply systems. 

(2) Dc.finitions. In this rule, the following terms 
shall have the meanings or intc.rpretations indicated below 
and shall be used in conjunction with and supplemental to 
those dc.finitions contained in Section 69-4902. 

(a) "Act'" means Title 69, Chapter 49, R.C.M. 1947. 
(b) "Approved laboratory" mc.ans a laboratory certified 

and approved by the department to analyze water samples to 
determine their compliance. with maximum allowable levels. 

(c) "Contaminant" means any physical, chemical, biologi
cal, or radiological substance or matter in water. 

(d) "Dose equivalent" means the product of the absorbed 
dose from ionizing radiation and such factors as account for 
differences in biological effectiveness due to the type of 
radiation and its distribution in the body as spc.cified by the 
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International Commission on Radiological Units and Measure
ments (ICRU). 

(e) "EPA" means the united States Environmental Protec
tion Agency. 

(f) "Gross alpha particle activity" means the total 
radioactivity due to alpha particle emission as inferred from 
measurements on a dry sample. 

(g) "Gross beta particle activity" means the total radio
activity due to beta particle emission as inferred from mea
surements on a dry sample. 

(h) "Man-made beta particle and photon emitters" means 
all radionuclides emitting beta particles and/or photons listed 
in Maximum Permissible Body Burdens and Maximum Permissible 
Concentration of Radionuclides in Air or Water for occupational 
Exposure, NBS Handbook 69, except the daughter products of 
thorium-232, uranium-235, and uranium-~39 238. 

(i) "Maximum contaminant level" meanSthe maximum per
missible level of a contaminant in water which is delivered 
to the free flowing outlet of the ultimate user of a public 
water system, except in the case of turbidity where the maxi
mum permissible level is measured at the point of entry to the 
distribution system. Contaminants added to the water under 
circumstances controlled by the user, except those resulting 
from corrosion of piping and plumbing caused by water quality, 
are excluded from this definition. 

(j) "Person" means an individual, corporation, company, 
association, partnership, state, municipality, or federal 
agency. 

(k) "Picocurie (pCi)" means that quantity of radioactive 
material producing 2.22 nuclear transformations per minute. 

(1) "Public water supply" or "public water system" means 
a system for the delivery to the public of piped water for 
human consumption, if such a system serves at least ten (10) 
families or regularly serves at least 25 persons daily at 
least 60 days out of the calendar year. 

(i) "Community water system" means any public water sys
tem which serves at least ten service connections used by year
round residents or regularly serves at least 25 year-round 
residents. 

(ii) "Non-community water system" means any public water 
system which is not a community water system. 

(m) "Rem" means the unit of dose equivalent from ioniz
ing radiation to the total body or any internal organ or organ 
system. A "millirem (mrem)" is 1,1000 of a rem. 

(n) "SDWA" means Safe Drinking water Act (Pub.L. 93-523). 
(o) "Sanitary survey" means an onsite review fie~-~1\e 

~tl~~ese-ef-e~a±Ma~~ft9-~l\e-aee~~aey-£e~-~~ed~e~n9-ane-d~~~~~bM~
~n9-safe-d~~nk~n9-wa~e~ of the water source, facilities, equip
ment, operation and maintenance of a public water system for 
the purpose of evaluating the adequacy for producing and-aTs
tributing safe dr~nking water. 
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(p) "Satisfactory bacteriological sample" moans less 
than one coliform found per 100 ml sample or less than one 
portion positive for coliform organisms wl1ei1flve·~ porti-ons 
a1·e examined. 

(y) "Standard sample" means the aliyuot of finished 
drinking water that is examined for the presence of coliform 
bacteria. 

(1·) "State" means the agency of the state government 
which has jurisdiction over public water systems. During any 
period when a state does not have primary enforcement respons
ibility pursuant to section 1413 of the SDWA, the term "state" 
means the Recrional Administrator, u.s. Environmental Protec
tion Agency. 

(s) "Supplier of water" means any person who owns or 
operates a public water system. 

(3) Standards of chemical and radiolocrical quality. All 
analyses to determine compliance shall be done in an approved 
laboratory according to methods es~ah!ishe~-by-BS~a~~aP~ 
Me~heas~~~P-~he-E~aMi~a~ien-e~-Wa~eP-a~~-was~ewa~ep7B-±a~es~ 
eoi~ien,-ep-llMe~he~s-~ep-Ehemiea!-A~a!ysis-ef-Wa~eP-8~~-Was~es~ 

EPA7-eP-a~~Peve~-e~~iva!en~BT approved by the Department and 
EPA. Analyses shall be made on treated water as furn1shed to 
the consumer. The following shall be the maximum allewae!e 
contaminant levels for chemical and radiological quality. 

(a) Maximum allewaele contaminant levels for inorganic 
chemicals. 

Constituent Level, milligrams per liter 
Arsenlc 0.05 
Barium 1. 
Cadmium 0.010 
Chromium 0.05 
Lead 0.05 
Mercury 0.002 
Nitrate (as N) 10. 
Selenium 0. 01 
Silver 0.05 
Fluoride eTe5 2.4 

(b) Maximum allowable contaminant levers-for organic 
chemicals in surface waters and those groundwaters where they 
may be present. 

Level, milligrams per liter 
(i) Chlorinated hydrocarbons: 0.0002 

Endrin (1,2,3,4,10,10-hexachloro-6, 
7-epoxy-l,4,4a,5,6,7,8,8a-oxtahydro-l, 
4-endo, endo-5, 8-dimethano naphthalene). 
Lindane ~.3,4,5,6-hexachlorocyclo- 0.004 
hexane, gamma isomer). 
Methoxychlor (l,l,l-Trichloro-2,2-bis 0.1 
[p-methoxphenyl] ethane). 
Toxaphene (c10H10cl 8-Technical chlorin- 0.005 

ated camphene, 67-69 percent chlorine). 
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(ii) Chlorophenoxys: 
2,4-D (2,4-Dichlorophenoxyacetic acid). 
2,4,5-TP Silves (2,4,5-Trichlorophenoxy
propionic acid). 

0.1 
0.01 

(c) Maximum a!!ewab!e contaminant levels for turbidity. 
This standard shall apply only to systems which use surface 
water in whole or in ~art. The maximum a±!ewable contaminant 
levels for turbidity ln drinking water, measured at a repre
sentative entry point(s) to the distribution system are: 

(i) One turbidity unit (TU), as determined by a monthly 
average except that a level not exceeding five er-~ewer 
turbidity units may be allowed if the supplier of water can 
demonstrate to the department that the higher turbidity does 
not do any of the following: 

(A) interfere with disinfection; 
(B) prevent maintenance of an effective disinfectant 

agent throughout the distribution system; or 
(C) interfere with microbiological determinations. 
(ii) Five turbidity units based on an average for two 

consecutive days. 
(iii) If results of 

maximum contaminant level 
shall be taken within one 
the initial one, shall be 
average. 

turbidity analyses indicate the 
has been exceeded, a second sample 
hour. The repeat sample, and not 
used in calculating the monthly 

(d) Maximum a±±ewab!e contaminant levels for radio-
logical contaminants. 

Constituent 
Combined radium-226 and radium-228 
Gross alpha particle activity 
(including radium-226 but excluding 

radon and uranium) 

Level p Ci per liter 
5 
15 

Tritium 20,000 
Strontium-90 8 
Gross beta radioactivity 50 

The average annual concentration of beta particle and 
photon radioactivity from man-made radionuclides in drinking 
water shall not produce an annual dose equivalent to the total 
body or any internal organ greater than 4 millirem/year. 

(3) Verification of excessive chemical level. When the 
results of a chemical analysis indicate that the level of any 
constituent except nitrate exceeds the maximum a!lewab±e con
taminant level at least three additional samples shall be col
lected within one month of notification to the department to 
determine if the water served to the public exceeds the maxi
mum a±lewab±e contaminant level. When the maximum contaminant 
level for nitrate lS exceeded, an addltlonal sample Wlll be 
collected within 24 hours. The mean of the two samples will 
determine if the maximum contamlnant level ls exceeded. 

(f) Water supply reportlng and notlflcatlon -- community 
public water supply. Any community public water supply 

,tt~,.. 12-12/23/77 



-1179-

faeili~y system which: 
(i) ---;:rrorates maximum a't'tewe~b'te contaminant levels, 
(ii) fails to use prescribed treatment~ techniques, 
(iii) is granteJ a variance, 
(iv) fails to comply with a variance schedule, or 
(v) fails to perform monitoring or use applicable test

ing procedures 
is required to issue a notice to its eMs~effie~s users with the 
next water bill or by written notice if water bill is issued 
quarterly or not issued at all, and repeated at no less than 
quarterly intervals until corrected, and shall notify the 
department within 48 hours of such non-compliance. 

In the case of a failure to comply with a maximum con
taminant level wkiek-is-Ae~-ee~~ee~ee-~~effi~~'ty after discover~ 
the supplier of water must give other general public notice, 
in a manner approved by the department. This notice may con
sist of newspaper advertisement, press release, or other 
appropriate means in a manner and form approved by the depart
ment. 

(g) Water supply reporting and notification -- non
community public water supply system. Any non-community 
public water supply system which: 

(i) violates maximum e~'t'tewe~bie contaminant levels, 
(ii) fails to use prescribed treatment techniques, 
(iii) is granted a variance, 
(iv) fails to comply with a variance schedule, or 
(v) fails to perform monitoring or use applicable test

ing procedures 
is requ1red to give conspicuous notice of same to the consumers 
served by the system in a form approved by the department. 

Any notice given in compliance with this rule shall in
form the consumers of the appropriate item and shall not use 
unuuly technical language or unduly small print in a form 
approved by the department. 

In the event of an imminent threat to public health, the 
department may require any measure necessary to protect public 
health. 

(4) Control tests. These tests permit the operator of 
the system to judge variations in water quality, to identify 
objectionable water characteristics, and to detect the pres
ence of foreign substances which may adversely affect the 
potability of the water. These control tests shall be per
formed, recorded and reported in accordance with procedures 
approved by the department. 

Tests for chlorine residual in the distribution system 
shall be made at selected points and changed regularly so as 
to cover the system completely at least each week. 

A minimum of two tests daily shall be made for systems 
employing full time chlorination, one at the point of appli
cation and one in the distribution system. 

(a) Surface supplies. Operators of water treatment 
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plants utilizing in their operation coagulation, settling, 
softening, or filtration shall perform at least daily, unless 
otherwise specified, the following chemical control tests on 
the filtered water, list them on a report form approved by 
the department, and submit monthly to the department: 

Chlorine residual 
Alkalinity--Phenolphthalein (P) 
Alkalinity--Total 
pH value 
Hardness (where softening is utilized) 
Turbidity 
Stability to calcium carbonate (weekly) 
Operators of water supplies utilizing disinfection with 

or without sedimentaiton shall perform at least daily the 
following chemical control tests on the treated water, list 
them on a report form approved by the department and submit 
monthly to the department. 

Chlorine residual 
pH value 
Turbidity 
(b) Ground water supplies. A chlorine residual test 

(where chlorination is practiced) is required for water systems 
utilizing disinfection. It should be listed as indicated on 
forms approved by the department and submitted to the depart
ment monthly. 

(c) Special tests. Special tests may be required for 
water supplies exceeding amounts specified below: 

Constituent Maximum amount 
Iron 0. 3 mg/1 
Manganese 0.05 mg/1 
Chloride 250 mg/1 
Sulphate 250 mg/1 
Total Dissolved solids SOD mg/1 
(d) Determining necessity of full time chlorination. 

Full time chlorination is mandatory where the source of water 
is from lakes, reservoirs, streams or springs. Full time 
chlorination of the water in a ground water supply system 
must be employed whenever the record of bacteriological tests 
of the system does not indicate a safe water under the cri
teria listed in subsections (5) (a) and (5) (b) of this rule. 
Full time chlorination is also mandatory for any new well in 
a system where the initial bacteriological tests of the well 
do not show a safe record with the department for three con
secutive samples taken on different days after completion 
and testing of the well. 

(e) Fluoridation. Where fluoridation is practiced, 
laboratory analysis shall be made at least three times daily 
of the water before and after fluoridation to assure an aver
age fluoride content of not over 1.5 ppm in the finished water, 
using a control range from 0.7 ppm lower limits to 1.5 ppm 
upper limit. Proper records of the analyses shall be kept on 
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file and a copy forwarded to the department monthly. One 
sample of t'""eatec1 water shall be submitted monthly to the 
department for analysis for fluoride content. 

(5) Labor~..-:~.t.cry cht~cks. In order to insure lhe safety 
of water delivered to the consumers, it is essential that 
Lhere be a record of laboratory cxamin~t~0ns of thP water 
sufficient to show it is s~fc witt. respect to bolh !1QCterio
loqicc:ll quality and other maximum "'"'"""'ab:l:e c::')r1taminant 
levels. 

(a) Water sumplL'S for bacteriolosical lJlLd 1 ty. ThE' 
minimum number of samples to be coll€:ctcl1 from a public w<..~:.... .. r 
su;>ply and submitted for examination shall be in accordance 
with the fol1owinq table: 
Po;:mla..!_!::_~~servecl: i'-1inirnum nuPlber of samples per month 
25 to 1,000 -r . 
l, DOl to 2. 5 00 2 
2. 501 to 3, 3 Oil 3 
3. 3 01 to 4,100 4 
4,101 to 4,900 5 
4,901 to 5,800 G 
5,:101 to 6,700 7 
6, 7 Ol to 7,600 8 
7,601 to 8,500 'J 
8,501 to 9,400 10 
9. 4 01 to 1 0. 3 00 ll 
10,301 to 11,100 12 
11,101 to 12,000 1.1 
12,001 to 12,900 14 
12,901 to 13' 7 00 1" ·' 
l3. 7 01 to 14,600 16 
14,601 to 15,500 17 
15,501 to 16,300 18 
16,301 to 17,200 19 
17,201 to 18,100 20 
18,101 to 18,900 21 
18,901 to 19,800 22 
19' 8 01 to 20,700 2j 
20,701 to 21,500 24 
21,.501 to 22,300 25 
22,301 to 23,200 26 
23,201 to 24,000 27 
24,001 to 24,~00 28 
24,901 to 25,000 29 
25,001 to 28,000 30 
28,001 to 33,000 ]5 
"33,001 to 37,000 40 
J7,00l to 4l, 000 45 
41. 001 to 4f,OOO 50 
4 6' Q()l to 50' 00·) 55 
50.,001 to 54,000 60 
54,001 teo 59,000 65 
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59,001 to 64,000 70 
64,001 to 70,000 75 
70,001 to 76,000 80 
76,001 to 83,000 85 
83,001 to 90,000 90 
90,001 to 96,000 95 
96,001 to 111,000 100 

(i) Based on a history of no coliform bacterial contam
ination for at least one year prior to a request for less fre
~uent sampling and on a sanitary survey by the department or 
lts authorized representative showing the water system to be 
supplied solely by a protected ground water source and free of 
sanitary defects, a community water system serving 25 to 500 
persons, with written permission from the department, may re
duce the sampling frequency as follows: 

25 to 100 1 sample per quarter 
101 to 500 2 samples per quarter 
(ii) The supplier of water is responsible for the proper 

collection and submission of ~he~e samples for microbiological, 
inorganic, organic, and radiological analysis to an approved 
laboratory, or to the state laboratory at the times designated 
by the department. Department personnel, where their programs 
allow, may assist in the collection, submission and analysis 
of the samples. Where less than four samples are taken monthly, 
the sampling points shall be rotated so as to cover all of the 
system every three months except where only a quarterly sample 
is required. 

(iii) The supplier of water for a non-community water 
system shall sample for coliform bacteria in each calendar 
quarter during which the system provides water to the public. 
Such sampling shall begin June 24, 1979. If the department, 
on the basis of a sanitary survey or sampling, determines that 
~eme-e~ke~-~~e~~eftey-~s-me~e-a~~~e~~ia~e 7-~ha~-~~e~~efiey-sha~~ 
~e-~he-~~e~~eftey-~e~~i~e~-~ft~e~-~h~s-~~~eT additional sampling 
is necessary, it shall require more frequent sampling. Such 
frequency ska~~ ~ be confirmed or changed on the basis of 
subsequent surveys. 

(b) Maximum a~~ewae~e micro-biological contaminant levels. 
The maximum a~~ewae~e microbiological contaminant levels shall 
be as follows: 

(i) When the membrane filter technique is used: 
(A) 4 per 100 ml in more than one sample when less than 

20 samples are examined per month; or 
(B) 4 per 100 ml in more than 5% of the samples when 20 

or more samples are examined per month; 
(C) 1 per 100 ml as the arithmetic mean of all validated 

samples examined per month. 
(ii) When the 10 ml fermentation tube method is used, 

coliform bacteria shall not be present in any of the following: 
(A) .More than ±% 10% of the portions in any month; 
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(8) 3 or· more portions ln more thdn 0:10 sample when less 
than 2 () sump res-~i-r-·c! examined month; 

(C) ~ or more fJOrtions more thdrt s~ of the samples 
when 20 or more samples are exan1iner· p~r month. 

(iii) v~·hP.n col:iforrn bacterid ~1r0 found, ,~.1. ... 1·)· su;~':.:.e . ..:; 
from Lhe sume samplin::l point. sha.~~ Lc co'~le:ct.L·d anc.: .:-uf .. dL • .i.ttcd 
prornptly ancl sampl1n9 continue-d 'lnt.i1 the ~·csults o• +-oi 
r·rom ut le.Jst two consccut.i_vc samples arc sl·o· . .'n t .. J L' s-:: . 1 ::-~-

factory bncterioloqic.'ll samples. 
(c) Sqccial samplcS-:-Dildcr SJ L·::..::ial ;_:,)nc_L_+-ic :1 ·· :tturJF.:il 

SdTI\fJLC;:, ITld} DC rr-.j_U-'-~-od f~~)ffi timet( Lll'-· .)j t.fh• --~-_:p.-,rt"'"::C!t: • 

. :ch SC:UI+'lcs m--!J JJc to clc':.crrninP adequucy uf .llSlri±"L:Ctlun 

followin~J line inStdl]Ll.llon, Yf".'i_)L_lcement, or revair. Sarnple.s 
may a:!..~:::;o be rE>cJuired t-or determinution of Lldequacy of source, 
storage, truatment or d1stribution of Wilter to lhe publ1c. 
These special s.=-.rnplcs shall not be used lo c.."ictL>rmilJL' COI'Ipl i
unce with bacteriological requirements. 

(d) Water sarn~Jlcs for chem1c~1 and rddiolot~ica~ CJ,l~~lty. 

Ev~~y-Rew-se~~ee-ef-e~pp±y 7 -eetft-ert~faee-afte-,~e~~~ 7 -aaMe6-~~ 
a~r~b±ie-wa~e~-sys~effi-9fta±±-be-aRa±y~~6-fe~-eftem±ea±-~R6-~aMTe

±e,iea±-eeR~eR~-by-aR-app~evee-±ae~~a~~~y-aRB-tfte-~esrttt~-~ee

m±~tee-ee-tfte-ae~a~emeRt-befe~e-be±H,-eeRRe~te6-te-tft~-~v~teffi7 
(i) Water u.s served to ~j,eo CO!lsumc·rs, v-..~t-a~·r. 1'1d~ DE' 3. "(-

turc frurn sc\·eral sources, shall }··c -=•·~.J.J··~~., _·_:..::_~--~~:,__,n_,d:t~~~ 

chemi_culs ev"" ry three yc."'r <;; for cnrrt.::~"·rll:_/ -1!.-uuJJ-..1 -... 7 ater su~·;_,l...:!r <: 

iin·(:aOJ=tUdl.lv f;Jr cCJP.1TL1UrJity su~·~acc~ w.:.~t~~r :-;•.Jt-J~jl.i~:· · f'9F-~~t-'m+ea3-
eeM:~eft~. Surface WcJtc-r !::)'Llp£ .. d it.:·<-~ sha_:_l be S~ilitf.l0'j (:>VI::'f''/ rhrt..•£ 
yeurs lor c-r·:...lanlCCh(_::;-ffiic~-1.1 cont ... ~l.T:-- - ------ -----------------
-o---- --"( lT}. Wat\.?r dS st=>rvf~(ftO~ "the conSUil'("l r rom cnmr •Jr_ 1 t \" sv:.:-
tcms shall bE~ a.~·•.lly'Zt•d inil-ially b 1 ,June 24, fq;z..g ::JB"l, c.u1c! 
£"Jery :~Jur y~.''i\~~ LIIcrca.:t.-::'r :ur r.::~:l.iclor..;l'.~:t] c,JLtF>!~t by analyz
inq four cunsecut:ivc· qua1tcrly .sam!1l .. "=> r...'r a (""...:_~;-r~;---c-sJte of fou: 
consecut i V(: qudrt,er l:;- sam;;l c s _ .. 2..:"--~~~-----.:_l_i: !~ ~ ~~·} __ ~ -~~-: 
and raclium-228. 
-·-·--·----m(iii)Anuljsis f'--lr nt.l!-1·-T"!"lLidL eta u_nd :-~-~+.,r ~tt~:..":S 

SJ~•Llll be YE•qUll~··d ~(•' _"Oililll'.J.Llty systE:.J~·::-: ~~-~-=~~·- ~U'-''· ·,,:.i..'.'~ 
sou·cce:~ arid .(' -...r~n(.j nlC!l-e th.lfi l("1\ 1 ,0t-,,1 H_"·'"SUJtS d;•, .=.t::,J .. t.\J 
watL:l S/st~~:--:s as t h_~-~lt-E:d L-1 the ,( [..Jdl·Lmcr't. 

1 •vi Nit~aees-~hn++·~~-ee~e~mifte~-f~•-Me~-eeffiffiMft+~~-9~9-
'EeHt~-a:ftFttta±±']"-:- A tc-~;t fur nllrZ~ .... 'S :-:h ... LH_' rl-=!..l-~' L;•;l;:.~--...L~ 
for all noll-COm"l\;:n~-=l~.-;~~--;-:.-~, ~ I--:;:--;~--::J~ ~-,:;, 

s·hall be rcpcatP~ ---~-~ __ _f~~i~~~-~~~J_0_:-=~-f~~~~-l-~~~--WatersiliJ-pries 
indica_!_int]-:-(~-~~~-~~~---~~~~-~r~_!_ -~-!.._ __ ___i_!2_~~~i-~_!_ _ __!:_~!.:. __ More frc
g~~~ __!cs~-~.!YJ __ __:_h-~ 11 ~)!- r equlreL~ for those suppl1es where the 
ni_!_~~~t~e, __ ;~_:~~~c:.''tt approache:.:?-~I~~s:cc~ds· the maxinnlrn contarnir_l~~-!-
1 PV·.:'_l. 

~-~(v) Systems which exclusively purchase wnter from other 
systems shall be considered exte-ns:i:ons of the oriqinal c"c' 
unci shall not be req',Jircc~ tv }!t:r·f·_,rm chem1cal or ra< ,_:,-~·t~c.LL 
analyses to detcrJ,line cornpliunce w1th r~ax1rr~ITI ~l+~w~b±e con-
~~i_nan..t: levels unless specificall. 1 • c.~ > thE' depilrt'ncnt 
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Jue to known or potential problems. 
(vi) Every new source of supply, both surface and ground, 

added to a community water supply shall be analyzed for chem 
ical and radiological content. All new sources of water sup
ply for non-community water shall be analyzed for nitrates and 
those chemicals listed in subsection (v~i). 

(vii) The scope of the analysis for communitv water 
supplies shall include all parameters lndicated ln subsection 
(3) and in the following list. Surface water samples shall 
be collected during that portion of the year when pesticides 
are commonly in use in the area. 

Calcium Manganese 
Magnesium Sulfate 
Sodium Dissolved Solids 
Potassium Total Hardness 
Chloride Alkalinity Phenolphthalein (P) 
Iron 
pH value Alkalinity Total 
Department personnel, where their programs allow, may 

assist in the collection, submission, and analysis of the sam
ples. 

(e) Filing of records. The records of all laboratory 
checks and control tests shall be kept on file for a period of 
ten years by the supplier of water and shall be available for 
inspection by the department or its authorized representative. 
The records must indicate when, where, and by whom the tests 
were made and such other information as set in 40 CFR 141.33. 

(f) Laboratory fees. 
(i) Fees for analysis made by the department laboratories 

are as follows: 
Standard microbiological analyses 

(total coliform) 
S~a~aa~a-~~e~~a~~e-aAa±yses-ifte±~eift~ 

ffie~a±s--eemmeft-ea~~e~s-afte-aftiefts 

e~~aft~e-a~a±yses-f~es~~eiaest 

Raa~e±e~~ea±-a~a±yses 
Chemical analyses (complete) 
Nitrate test for non-community 
- supplies , when done separately 

$4 per test 

$45-~e~-~es~ 
$<>9-J"el."-~es~ 
$45 per test 

$2 per test 

The department shall bill only for the work actually performed 
by the state laboratories. 
------(-ill~nnual billing-will be made for the period July l 
through June 30 immediately following the year for which ser
vices were rendered. The supplier of water may have water 
samples analyzed by any laboratory certified by the department 
for microbiological determinations or chemical analyses pro
vided that a~ ~eas~ ±9% a port1on of the samples fe~ ~ae~e~~e
±e~~ea~-e~affliAa~~eH-a~e is tested by the department laboratory 
as-follows: When less than ten samples are tested in any 
month, o,-,2 sA.mple per year must· be tested by the department 
Iaboratory. When between 10 and 100 samples are required each 
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month, one sample per month must be tested by the department 
and if more than 100 samples are required per month, two 
samples must be tested by-ti1l?-dcpartmei1l"-"ea"Ci1-month. 

·hi,it--ehiH''f""' · fef' ehemiea't al'ia±y;,e;,-!'ef'feimed-efl-±e;,;, 
thaR-aR-al'ifl~a±-ea;,i,;,-wi±±-be-f-'~e~ated-a;,-afl-afiM~a±-ehaf''fe 
e~e~-the-time-l'ef'ied-betweeM-afta±yse;,~ . 

(6) Operating records and reports. Accurate and adequate 
records must be maintained at all water plants and for all 
water systems. Complete records shall be made available upon 
request to mafta9e~s 7 -eM9ifteef';, 7 -attef'Rey;,-aRd-ethe~~eeReef'fted 
with-the-fteed;,-aftd-eb±i'!atiefl;,-te-eefts~mef's~ the department. 

(a) Preparation of records. A daily record must be kept 
of the control tests required in subsection (4). The bacterio
logical checks required in subsection (5) are to be listed on 
the dates sampled. The records on report forms approved by 
the department should be prepared in duplicate by the person 
in charge of a water supply. The original shall be forwarded 
to the department no later than the tenth day of the following 
month. 

(b) Surface waters. Operators of water treatment plants 
utilizing conventional coagulation, settling, softening, or 
filtration shall keep a daily record of the operations per
formed ~n the treatment process toqcther with observations, 
costs and occurrences related to the operation of the plant, 
in addition to the control tests and laboratory checks pre
viously described. 

(c) Ground water systems. Operators of ground water 
systems shall keep a daily record or all well operations and 
maintenance of the system, in addition to the control tests 
and laboratory checks required for ground water supplies. 

(d) Systl!uiS which purchase water. Operators of commun
ity systems which purchase water shall keep a monthly record 
of the operation and maintenance of the system in addition 
to required laboratory checks. 

(7) The supplier of water for: community systems shall 
designate no later than thirty days after the effective date 
of this rule, a person or persons who shall be responsible 
for contact and conununications with the department i.n matters 
relating to system alteration and construction, monitoring 
and sampling, maintenance, operation, record keeping, and 
reporting. Tho supplier of water for non-community systems 
shall designate and notify the department b~-~~fle-~4 7-±9~9~ 
~he-~~l'~±ie~-ef-wa~e~-sha±!-Reti~y-~he-de~af'~meflt of his 
designee no later than thirty days after the designation. 
Any change in assigned responsibilities or designated persons 
shall be promptly reported to the department. 

(8) Variances. The owner of a water system may request 
a variance "A" or "B" from the standards of turbidity, chem
ical, or radiological quality or control tests. Such variances 
may be issued, provided no ~~eat unreasonable risk to health 
~i;,k is imposed on the users of the system, upon the following 
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grounds: 
(a) The department may authorize a variance "A" from a 

maximum contaminant lcvP1 "r" tr-c~t;;-~enl t.echnlque wh€n: 
(l) The raw water sources which are reasonably available 

to the system cannot meet the maximum contaminant levels 
specified in these regulations despite application of the 
best technology, treatment techniques, or other means which 
the department finds are generally available (taking costs 
into consideration) ; 

(ii) The concentration of the contaminant, or contamin
ants, for which the maximum contaminant level is exceeded by 
granting such variance, will not result in unreasonable risk 
to health; and 

(iii) Within one year of the date the variance is granted, 
a schedule for compliance, or increments of compliance, is 
issued and the owner of the supply agrees to implement such 
schedule. 

(b) The department may issue a variance "B" to any public 
water supply system from any requirement respecting a maximum 
contaminant level or treatment technique, or from both upon 
finding that: 

(i) due to compelling factors, which may include economic 
factors, the public water system is unable to comply with such 
contaminant level or treatment technique; 

(ii) the public water system was in operation on the 
effective date of such contaminant level or treatment tech
nique regulation; 

(iii) the granting of the variance will not result in 
unreasonable risk to health, and 

(iv) within one year of the date the variance is granted, 
a schedule for compliance, vr increments of compliance, is 
issued and the supplier of water agrees to implement such sche
dule. 

(c) Procedure for variance. Action to consider a vari
ance from the requirements contained in this rule may be in
itiated by-~~e-de~a~~~eA~-e~ by the supplier of water through 
a formal request submitted to the department. Before a vari
ance "A" proposed to be granted by the department may take ef
fect,~e department shall provide notice and opportunity for 
public hearing on the proposal. The conditions for issuing 
the variance must be no less stringent than conditions under 
which variances may be granted under the provisions of the 
SDWA. No public hearing shall be required for a variance "B". 

Notice of a proposed variance must be publlshed in a 
newspaper of general circulation in the geographical area 
affected, and shall include the following: 

(i) Statement of opportunity available to any interested 
member of the public to request a public hearing within 15 
days after the above notice is published. 

(ii) Address and phone number of the Water Quality Bureau. 
If a request for public hearing is made and granted, notice of 
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the hearing date must be published in the same newspaper at 
least 15 days prior to the hearing. 

If the department denies a request for a variance, the 
applicant has the right to a hearing before the !3oard of Health 
and Environmental Sciences. If a hearing is desired, the ap
plicant must request it in writing, sent to the Water Quality 
Bureau, Capitol Station, Belena, Montana, 59601, within 15 
days after receiving notice that the request for a variance 
was denied. Such a hearing will be subject to the rules for 
contested cases, as set out in the ~lantana Administrative Pro
cedure Act. 

The above procedures shall apply to prescription of a 
compliance schedule for conformi.ng to the requirements of these 
rules. In no case shall a variance "!3" schedule extend beyond 
January l, 1981, unless the public water supply system has en
tered into an enforceable agreement to become part of a region
al water system, in which case the variance "!3" may be extEnded 
for two additional years. In the case of a SChedule prescribed 
for a variance "B" with respect to a contaminant level or 
treatment technique prescribed by the revised National Primary 
Drinking Water regulations, the schedule may extend for seven 
years or nine years in the ca~~ of a regional system. 

3. A public hearing was held September 30, 1977, in the 
Governor's Reception Room, Capitol !3uilding. Since the !3oard 
wanted the Department to draw up alternatives to the fee sche
dule in the proposed rule, in response to public carment on that 
schedule, the hearing was continued until December 2, 1977, and 
hEld at. the same location at 9:30 a.m. All those who commentec1 
through the September 30th meeting were sent copies of the pro
posed revisions of the rule generatcc1 by thos:o comments, includ
ing the proposed alternative fee schedules. Additional public 
comment was received in the interim and at the December 2, 1977 
hearing. The revised rule was ac1opted at the end of the hearing. 

Public conunent was extensive. ThC! most important comments 
follow. 

Several commC!nts were received concerning the fee schedule 
for lab tests done by the state laboratory, requesting that 
they be lowered for small operators. The !3oard requested the 
Department to consider reducing the costs of the tests, the 
alternatives to be presented to them at the December 2nd Board 
hearinq. 

Response: The c1epartment suggested three alternatives. 
The first would charge supplies actual costs of the tests. The 
second charged actual costs to supplies serving over 500 people 
plus $5 for each microbioloqical test, and reduced the charqe 
to supplies serving under sbo people. The third alternativ~ 
charged actual cost of microbiological tests but subsidizPd the 
cost of chemical analyses with fec1eral runds available to the 
c1epartment. The !3oard ac1opted the third alternal1ve. 
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One cornmenter felt that the requirement in subsection (4) 
that tests for chlorine residual in chlorinated systems be 
taken daily was unwarranted and that better information would 
be provided if several samples were taken throughout a system 
on the same day. 

Response: The daily test requirement was retained, since 
without daily monitoring, systems could run out of chlorine 
and become contaminated, particularly over weekends. 

The requirement that at least 10% of the bacteriological 
tests be done by the state laboratory, if an independent 
certified lab was available, was questioned. 

Response: The requirement that some of the tests be done 
by the state lab was considered valuable as a cross-check on 
the work done by private labs and on the individual doing the~ 
However, the number of tests to be done at the state lab was 
reduced substantially. 

The requirement that cost records be kept concerning 
treatment of surface water systems was questioned. 

Response: The requirement was kept in order to provide 
the department with data useful in helping communities choose 
the treatment system they want, and to determine, when com
munities request an exemption from a maximum contaminant level 
or treatment technique using excessive cost as a consideration, 
whether the estimated costs are excessive in fact. 

There was expressed concern that the requirement that 
records kept by a supplier concerning the water system be open 
to "managers, engineers, attorneys, and others concerned with 
needs and obligations to consumers" was an invitaion to prac
tically anyone to inspect the records, was an unnecessary bur
den, and would render the supplier open to harrassment. 

Response: The rule was amended to eliminate the above 
phrase and require only that the records be open to the depart
ment. 

Objection was made to adoption of a stricter standard, in 
that more frequent testing is required, than the EPA has 
adopted. 

Response: The U.S. Public Health Service in 1967 adopted 
drinking water standards requiring all supplies serving under 
2000 people to take a minimum of two samples per month (EPA 
allows as little as one per quarter if the supply has no his
tory of coliform contamination). Montana has to date been 
using the Public Health service standards as guidelines and 
has also required two samples per month. The proposed rule 
took a middle ground and required those supplies serving at 
least 1001 people to take two samples per month, but substan
tially reduced the sampling requirement for smaller suppliers. 
The sampling requirement was adopted as proposed because it 
was felt that adopting the lesser EPA standards would be a 
retrogression not in the public interest, and that concessiors 
to smaller suppliers had already been made. 
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It was contended that a small supplier able to show a 
test within the past two years which was free from bacterio
logical contamination should qualify for a reduced sampling 
schedule. 

Response: The requirement of a one-year history was 
justified by actual experience with mobile home parks which 
could produce a good sample one month and a bad one the next. 
A single sample over a long period offers no proof that the 
supply is consistently safe. In addition, testimony from the 
department indicated that certification from non-state sources, 
such as local sanitarians, that a system had been uncontaminated 
for a year would extablish the needed history. Nothing in the 
rule precludes such a history from being compiled prior to the 
effective date of the rule. 

Tho requirement that daily records of tests be kept on 
the premises for ten years was contested as unnecessary. 

Response: EPA Interim Primary Drinking Water Regulations 
require records of chemical analyses be kept on or near the 
premises at least ten years. The state, in order to be 
granted primary responsibility for enforcing drinking water 
standards, must adopt rules at least as strict as those in 
effect at the federal level. 

Mobile home park owners objected to the requirement 
that consumers be notified every time a vjolation occurred, 
even if it were remedied immediately, was only slight, or was 
not the operator's fault. They were concerned about damage 
to their reputations as a result of such notification, under 
circumstances when such notice would come after any health 
threat was dissipated. 

Response: EPA requJ.ations rec1uire such notice, and state 
standards must be at least as strict as theirs. 

Mobile home park owners suggested that all appropriate 
means of notice be published in the rule, to avoid hassle in 
having to obtain approval from Helena. 

Response: The proposed language was not expanded because 
the department intended to, on its own initiative, inform each 
supplier what amounted to proper notice. 

Mobile home park owners also objected that the rotating 
sampling system set out in subsection (5) (a) (ii) would poten~ 
tially pick up old contamination several tests in succession 
simply because the contamination was moving through the system. 
The corrooenters preferred sampling take place at one location 
to determine if contamination is continuing. 

Response: Both the department and the Board felt that it 
was technically possible for a contaminated system to be flush~ 
out in several hours, and that a rotating system to test the 
entire system was more protective of public health. 

The former languaqe of (S) (a) (ill) was also criticized as 
indicating rnor·e frequent sampling might be required "under the 
rule" but failing to state what that frequency would be. 

Response: The language was amended to leave discretion 
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with the department to require the number of samples it finds 
necessary in individual cases. 

The EPA pointed out that federal minimum standards re
quired the following: 

(a) any of the violations in subsection (3) (f) must be 
reported to the state; 

(b) failure to comply with a maximum contaminant level 
requires public notice, whether or not the failure is promptly 
corrected; 

(c) public notification is required if a supplier fails 
to use applicable testing procedures; 

(d) the rule should specifically require radium-226 and 
-228 initial analysis to be completed by June 24, 1980. 

Response: The rule was amended accordingly, so that the 
state could qualify for primacy. 

Certified to the Secretary of State December 15, 1977 
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HEALTH AND ENVIRONMENTAL SCIENCES 

REASON FOR ADOPTING EMERGENCY RULE l6-2.22(2)-S2262 

The purpose of this emergency rule is to help avoid a cut
back in services to Medicaid-eligible patients needing nursing 
home care. The Department of Social and Rehabilitation Serv
ices is presently facing financial problems which, if not 
averted, mean that Medicaid funding may run short. Approxim
ately 54% of the Medicaid budget is allocated for nursing home 
care. Nearly 70% of all nursing home beds in the state of 
Montana are financed by Medicaid. The continuing upsurge in 
the use of nursing home beds bears a large share of the re
sponsibility for the spiraling costs of Medicaid. 

Certificate of need legislation, administered by the De
partment of Health and Environmental Sciences, is particularly 
concerned with controlling the costs of medical care. In a~ 
dition, while some health planning districts in KJn·.>na have a 
surplus of long-term care beds, and other.s a deficit, t~e 
st~te, taken as a whole, does not appear to need moT~ long
term care beds thrc~ah 1983. 

Therefore, since the need ror nLlrsing home beds ~ithin 
the near future can be met by existin9 vacant beds ~nu tho~e 
already approved for construction, it is in the public inter
est to halt approval of new applications for construction of 
nursing home long-term care beds for th0 next 120 days. 

16-2.22(2)-S2262 CERTIFICATE OF NEED, NURSING HOME BEDS 
No appl1.cat1.on for approval of constructl.on of any ne'; 

long-term care beds will be approved which is mad•· du:r :..ng the 
120 days following the effective date of i:ni.s rule. For r .. r
poses of this rulE>, replacement beds are not <"cnsi,~,;:red nr.!w 
beds. (History: Section 69-5212, P.C" 'I. H~i; EMEP.C:, Eff. 
11/14/77. \ --

... ~- ... .:..,£.1/17 
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DEPARTMENT OF JUSTICE 

BEFORE THE DEPARTMENT OF ,JUS'r ICE 

In the matter of amendment 
of Rules l-1.6(1)-600 through 
l-1.6(2)-F6240 and the repeal 
of Rules l-l.6(2)-P6250 
through l-1.6(2)-P6320 

TO: ALL INTERESTED PERSONS: 

NOTICE OF REVISION 
OF THE MOD!;L RULES 

l. On September 23, 1977, the Department of Justice 
published notice of the proposed revision of the Model 
Rules of Administrative Practice at page 429 of the 
Montana Administrative Register. 

2. The Department has revised and repealed in part 
the rules with minor editorial chang~s but substantially 
as proposed. . 

3. Comments were receivetl from Roger Tippy, Attorney 
at Law, and jointly from John Hollow of the Administrative 
Code Committee and Joan Heyer of the Legislative Council. 
The suggestions for changes and revisio~s contained in 
Hom cwo cc<o of oo~e~"'"""'n' edoo'ed. 

MIKE GREEL 

Certified to the 
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Ei~PLOYI1E:~T SECURITY DIVISION 
DEPARTMENT Or LABOR AND INDUSTRY 

Amendment of Rule 24-3.10(26)-Sl0460, WAGES 
1. The Employment Security Division, who published 

Notice No. 24-3-10-50 of a proposed amendment to A~ 
24-3.10(26)-310460 on the definition of wages on July 25, 1977 
at page 93, Montana Administrative Register; 1977 issue 7. 

2. The division heretofore amended this rule to place 
the definltlon of "wages" in one section. Sick pay is not wages 
according to law, so this has been deleted. Gratuities, equip
ment, and board and room (with some increase in board and room 
allowances), have been moved from other sections. Other pay
ments are included to clarify when such payments will or will 
not be considered wages. 

One comment was received by the Employment Securlty 
Division objecting to the substance of the proposed rule; how
ever, the division, finding no merit or legal basis for said 
objection, finds no cause to change wording of said pro~ose~ 
rule. 

3. The amendment of this rule has been adopted as pro
posed and becomes effective December 24, 1977. 

Adoption of Rule 24-3.10(10)-310100, DISQUALIFICATION UPON 
SEPARl\TJON 

l, The Employment Security Division, who published 
Notice No. 24-3-10-54 of a proposed new rule ARM 24-3.10(10)
SlOlOO regarding disqualification upon separation on October 24, 
1977 at pages 647 and 648, 11ontana Administrative Register; 
1977 issue 10. 

2. Although this rule was previously repealed because 
the chargcback provision was no longer in use, the division 
heretofore adopted this rule as the rule would be in order in 
cases where a claimant was separated under disqualifying cir
cumstances and obtained very short-term employment before 
filing his claim. 

No testimony or comments were received. 
3. The adoption of this rule has been adopted as pro

posed and becomes effective December 24, 1977. 

Adoption of Rule 24-3.10(26)-310465, DE~INITION or INDEPENDENT 
CONTRAC'l'OR 

l. The Employment 8ecur1ty Division, who published 
"Otlee No. 24-3-l0-55 of a proposed new rule ARM 24-3.10(26)-
310465 regarding the definition of an independent contractor 
on October 24, 1977 at pages 649 and 6~0, Montana Administrative 
Register; 1977 tssuo 10. 

2. The division heretofore adopted this rule to more 
clearly define an independent contractor. 

No testimony or conunents were rc:cejvcd. 
3. The adoption of this rule has been 3doplcd as proposed 

and becomes effective December 24, l'l77, 
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I:CHPLOYMENT SECURITY DIVISION 
DEPARTMENT OF LABOR AND INDUSTRY 

RepealinC) of Rul"' 24-3.10(30)-Sl0470, BOARD AND ROOM 
l. The Employment Security Division who published 

Notice No. 24-3-10-56 repealing rule 24-3.10(30)-510470 
pertaining to Board and Room on October 24, 1977 at page 651, 
Montana Administrative Register; 1977 issue 10. 

2. The division heretofore repeals this rule because 
the matter is sufficiently covered in the amendment of rule 
24-3.10(26)-510470 covering the definition of wages. 

No testimony or comments were received. 
3. The repealed rule as proposed becomes effective 

December 24, 1977. 

Amendment of Rule 24-3.10(34)-510570, COPIES OF STATUTES AND 
REGULATIONS 

l. The Employment Security Division, who published 
Notice No. 24-3-10-57 of a proposed amendment to ARM 
24-3.10(34)-510570 pertaining to copies of statutes and regu
lations on October 24, 1977 at pages 652 and 653, Montana 
Administrative Register; 1977 issue 10. 

2. The division heretofore amended this rule to include 
the Dillon local office which was inadvertently omitted when 
tho rule was adopted effective January 2, 1977. 

No testimony or comments were received. 
3. The amendment to this rule has been adopted as pro

posed and becomes effective December 24, 1977 . 

•.•. , ;,, .. 12-12/23/77 
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BEFORE THE BOARD OF LIVESTOCK 
OF THE STATE OF MONTANA 

In the matter of ARM Rules 
32-2.6C(l)-S600 and 32-2 6C 
(l)-S610 relating to fee 
charges at the department's 
animal diagnostic laboratory. 

TO: ALL INTERESTED PERSONS: 

NOTICE (32-2-24) OF THE 
AMENDMENT OF RULES 
32-2.6C(l)-S600 AND 
32-2 6C(l)-S610 

1. On October 24, 1977, the Department of Livestock pub
lished notice of proposed amendments to rules 32-2.6C(l)-S600 
and 32-2.6C(l)-S610, concerning fee charges at the department's 
animal diagnostic laboratory at pages 654-658 of the 1977 
Montana Administrative Register, issue number 10. 

2. The agency has amended rule 32-2.6C(l)-S600 as pro
posed. Rule 32-2.6C(l)-S610 has been amended with the follow
ing change: 

32-2.6C(l)-S610 Procedures for which fees will be charged. 
(l)-(2) Same as proposed rule. 
(3) Test or procedures involving food quality, herd qual

ity, or performance testing, not mentioned in subsections (l) 
and (2) of this rule, which are not required by any provision 
of Title 32 of this code may be subject to fee charges at the 
discretion of the Board of Livestock. Such fees shall not 
exceed $±Q~gg 50.00 per speciman. 

(4)-(5)-(~:Same as proposed rule. 
3. The Board of Livestock has amended these rules to 

bring the laboratory fee structure in line with current capa
bilities and costs. No comments or requests for a public hear
ing were received in this matter. The additional change made 
to paragraph 3 of rule 32-2.6C(l)-S610 of raising the "catch
all" fee from $10 to $50 was made after the Board determined 
that the costs of procedures covered by that paragraph could 
greatly exceed $10. 

Certified to the Secretary of State December 15, 1977. 
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BEFORE THE BOARD OF 
OIL AND GAS CONSERVATION 

STATE or MONTANA 

In the matter of the 
adoption of rules re
lating to Seismic Explor-) 
atlon activlties ) 

NOTICE OF ADOPTION OF RULES 
36-3.18(l8)-Sl8390, 36-3.18(18)-
518400, and 36-3.18(18)-Sl8410 

TO: All Interested Parties 

1. On September 23, 1977, the Board of Oil and Gas Con
servation published Notice No. 36-3-18-10 of proposed adoption 
of rules ARM 36-3.18(18)-Sl8390, Sl8400, and Sl8410 all rela
ting to Seismic Exploration activities at page 477, Montana 
Administrative Register; 1977 Issue No. 1. 

2. The Board of Oil and Gas Conservation adopted the 
rules as follows: 

Sub-Chapter 18 

Seismic Exploration Activities 

36-3.18(18)-Sl8390 NOTIFICATION (l) The County 
Clerk and Recorder of the county in which a permit 
for geophysical activity is issued shall immediately 
forward notice of the issuance of such permit to the 
Board of Oil and Gas Conservation. 
(2) The Board shall notify the County Clerk and 
Recorder of the County if the person, firm, or 
corporation which has obtained a permit is not in 
compliance with any applicable requirement for en
gaging in geophysical activity within the State. 
(3) If the Board of Oil and Gas Conservation deter
mines that a person, firm, or corporation has vio
lated any provisions of this act, the Board shall 
take necessary action to assure compliance. 
(4) Before commencing geophysical activity, the 
person, firm, or corporation shall notify the 
surface user as to the approximate time schedule 
of the planned activity and upon request the 
following information shall also be furnished: 
(a) The name and permanent address of the geo
physical exploration firm, along with the name 
and address of the firm's designated agent for 
the State if different from that of the firm's; 
(b) Evidence of a valid permit to engage in 
geophysical exploration; 
(c) Name and address of the company insuring 
the geophysical firm; 
(d) The number of the bond required in §69-3304, 
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R.C.M. 1947, to be filed with the Secretary of 
State; 
(e) A description of the surface areas where 
the planned geophysical activity will take place; 
(f) Anticipated need, if any, to obtain water 
from the surface user during planned geophysical 
activity. 

36-3.18 (18) -Sl8400 SURFACE LI!HTATIONS No 
seismic shot hole shall be drilled closer than 
1320 feet (l/4 mile) to any building, structure, 
water well, or spring; nor closer than 660 
feet (l/8 mile) to any reservoir dam without 
written permission of the surface owner. 

36-3.18(18)-Sl8410 PLUGGING AND ABANDONMENT 
Unless otherwise agreed to between the surface 
owner and the Company, firm, corporation, or 
individual responsible for the drilling for 
seismic shot holes, all such holes shall be 
plugged and abandoned as set forth below: 
(1) The seismic company responsible for the 
plugging and abandonment of seismic shot holes 
shall notify the Board, in writing, at its 
Billings office of its intent to plug and aban
don, including the date and time such activities 
arc expected to commence, the location by Section, 
!~wnship and Range of the holes to be plugged and 
the name and telephone number of the person in 
charge of the plugging operations. A copy of 
this notice shall be sent to the surface owner 
at the same time. 
12) All seismic shot holes shall be plugged as 
soon after being utilized as reasonably practi
cable; however, in no event shall they remain 
unplugged for a period of more than si~-~6r 
ffi6ft~fts 120 days after being drilled and shot. 
(3) (a) Except as hereinafter set forth all 
seismic shot holes shall be plugged by re
turning to the hole as many of the drill 
cuttings as practicable and filling the 
remainder of the hole with bentonite mud 
having a minimum density that is 4% greater 
than fresh water (8.67 #/Gal.). A mechanical 
bridge plug shall then be set at a depth 
sufficient to permit placement of a cement 
plug at least one foot in length such that 
the top of the plug is at least four (4) feet 
below the surface of the ground. The 
remainder of the hole shall be filled with 
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native surface material. 
(b) Seismic holes that penetrate artesian 
water deposits shall be plugged by displacing 
the hole with a cement slurry to a level not 
higher than four feet below the surface of the 
ground level. The cement slurry will be of 
sufficient density to contain the waters to their 
native strata. The remainder of the hole shall 
be filled with native surface material. 
(c) Seismic shot holes that tend to crater 
or slough at the surface after being shot 
shall be plugged as set forth in 3(a) or 3(b) 
insofar as those procedures are reasonably 
possible. However, deviations from those proce
dures are permissible as circumstances may dictate, 
provided the procedures are designed to accomplish 
the primary objective of containing waters penetra
ted by the hole to their native strata and restor
ing the surface as near as practicable to its 
original condition. ' 
(4) The surface area around each seismic 
shot hole shall be restored to its original 
condition insofar as such restoration is 
practicable and all stakes, markers, cables, 
ropes, wires, primacord, cement or mud 
sacks, and any other debris or material not 
native to the area shall be removed from 
the drill site and deposited in a convenient 
sanitary landfill. 
(5) A seismic shot hole may be left unplugged 
at the request of the surface owner for conver
sion to a fresh water well provided the surface 
owner eb~a~Rs-w~~~~en-pe~m~ssien-~~em-~ne-Wa~e~ 
Reseti~ees-9~¥ie~en-e~-~he-Bepa~~meR~-e~-Na~ti~a~ 
Reseti~ees-ana-Eefise~~a~±en-afie executes a Release 
furnished by the Board of Oil and Gas Conservation 
relieving the party otherwise responsible for 
the plugging and abandonment of the hole from 
any liability for damages that may thereafter 
result from the hole remaining unplugged. 
3. A public hearing on the proposed rules was held 

November 3, 1977, at 9:00 a.m. in Sidney, Montana. The Board 
has adopted the rules to provide for notification procedures, 
surface drilling limitations and plugging and abandonment pro
cedures related to seismic exploration activities. As origin
ally proposed, paragraph (1) of Section 36-3.18(18)-518410 
provided: The seismic company responsible for the plugging and 
abandonment of seismic shot holes shall notify the Board at its 
Billings office of its intent to plug and abandon, including 
the date and time such activities are expected to commence, 
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the locdtion of the hole to be plugged and the name and 
telephone number of the person in charge of the plugging 
operations. The requirement that the notice be in writing was 
added to avoid disputes dS to whether or not the required 
notice had in fact been given. The designation of the location 
of seismic shot holes by Section, Township and Range was t~o make 
it clear that the exact location of each shot hole need not be 
provided since that could be obtained from the person in charge 
of the plugging operations. The exact location of seismic shot 
holes are a matter of some confidentiality in the business and 
the Board felt there was no compelling reason to require dis
closure of this information. The requirement that a copy of 
this notice be sent to the surface owner was added to assure 
that the surface owner would be aware of the presence of seismic 
crews on his land. 

Paragraph (2) of the same section originally provided a 
maximum period of six months for plugging seismic shot holes. 
This was shortened to 120 days because the Board felt that this 
was adequate time to compensate seismic crews for any diffi
culties encountered because of adverse winter weather. 

Paragraph (5) was amended by deleting all reference to the 
requirement of a permit from the Water Resources Division of 
the Department of Natural Resources and Conservation. The 
Board recognizes the authority of the Water Resources Division 
in this area but felt it was inadvisable to attempt to incor
porate the rules of that Division into those of the Board. 

4. These rules will become effective on December 24, 
1977. 

J'l ' l~~'l'IU; ·: ';_, ~~ J f ' 
c(A'~1tf -~~ , klq 

--, I {' 

Certified to the Secretary of State December 15, 1977. 
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BEFORE THE DEPARTMENT OF PUBLIC SERVICE REGULATION 
OF THE STATE OF HONTANA 

In the matter of the amendment ) 
of rule 38-2.2(l)~P200 pertain-) 
ing to the Model Procedural ) 
Rules and the proposed adoption) 
of new rules regarding rules ) 
of practice and procedure for ) 
all Commission contested cases.) 

TO: All Interested Persons: 

NOTICE OF l\l1ENDt1ENT OF MODEL 
PROCEDURI\L RULES AND THE 
ADOPTION OF RULES OF PRAC
TICE AND PROCEDURE FOR 1\LL 
COMMISSION CONTESTED CASES. 

l. On September 2.3, 197 7, the Department of Public Service 
Regulation published notice of a proposed amendment of t1odel 
Procedural Rules and the adoption of rules concerning practice 
and procedure for all Commission contested cases at page 486 of 
the 1977 Montana Administrative Register, issue number 9. 

2. The agency has amended the rule as proposed. 
38-2.2(l)-P200 MODEL PROCEDURAL RULES (1) The Department 

of Public Service Regulation has herein adopted and incorporated 
the Attorney General's Model Procedural Rules i l-l.6(2)-P650 
through i3 l-1.6(2)-P6010 concerning rule making, and i!S~---
1-1.6(2)-P6170 through 3S l l.6(2)-P6200 concerning declaratory 
rulings, by reference to such rules. 

3. The agency has adopted the following additional rules 
concerning rules of practice and procedure for all Commission 
contested cases with the following changes: (Text of rule with 
matter stricken, interlined and new matter added, then under
lined) 

Sub-Chapter i ~ 

General Provisions 

38-2.2(2)-P210 PROCEDURE GOVERNED (l) These rules gov
ern practice and procedure in contested cases before the Public 
Service Commission of the State of i'lontana, in accordance with 
applicable laws of the State of Montana. Rules governing 
specialized proceedings will control in the event of a con
flict w~th these rules. 

38-2.2(2)-P220 NATURE OF PROCEEDINGS (l) The proceed
ings before the Commission are investigative on the part of the 
Commission, although they may be conducted in the form of ad
versary proceedings. 

38-2.2(2)-P230 PUBLIC RECORDS; COPIES (l) All plead
ings, petitions, applications, motions, communications, ex
hibits, or other documents shall become matters of public 
record as of the day and time of their filing, except as m~ 
ordered by the Commission pursuant to R.C.H. 1947, Sec. 70-111. 
The Commission Secretary, within reasonable limits of time and 
general expediency, shall permit interested parties and members 
of the public to examine any such public record. · 

(2) Copies of the contents of such public records may be 
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made for any 1nterested party at a cost to that party. Govern
ment agencies and non-profit organizutions will be chargems 
per pugc~ot:Ec:r·s-~wi11 be charged s:~:Ls _per f'uge if they. perforro 
iiny ~saryrcseai:d:;· and prcsenl .. thC: routerial to be cop1ed to 
the stuff. If staff resea~ssTS:ti:ince is rL'(juired, ~-the--
~Q~g:e __ w_i) l__l-,'"_$. JO ri~r_J?.:.'-'J~_,_ 

38-2.2(2)-P240 FJ::ES (l) All upplication fees or other 
charqe·s-rcquired by -Yc1w-shall be pil id to the Corruni ss ion at the 
time the apf.Jlicalion is filed with the Commission. Tariff fees 
are due by-~he no lc1ter than the 15th day of the month follow
inq the month of-the filing·:··-·Fees for the issuance of certifi
cates shall be due upon notice from the Commission. 

J8-2.2(2)-P250 WAIVER OF RULES 
pearsaDCC-as justice~"illay require, the 
exc1mincr muy waive the c1pplication of 
precluded by statute . 

(l) As good cause ap
Commission or any hearinq 
any rule, except where 

. l8-2.2(2)-P260 CONSTRUCTION AND 7\ME::--IDMENT (l) These 
rules,'-and any-rulGs inc·(;rporated. herein by reference, shall be 
so construed by the Cornrniss1oners or any hearinq examiner as to 
secure just and speedy determination of the issues. Amendments 
to these rules may be made periodically by the Commission under 
its general rule making authority. 

38-2.2(2)-P270 DOCKET (1) The Secretary shall maintain 
ct dockets of-all proceedinqs, and each new proccedinq shall be 
assiqned-iln appropriate docket number. The docket number will 
be assigned af~~r-pretiminary-review7 -and-ass~gnmen~-ef-a 
deek~~-n~mber-eens~i~~~es-aeeep~anee-ef-~fte-dee~men~-fer-fitin~ 
Llj~On rec;e ipt. No document will be accepted, howc,ver, without 
payment of required fees and submission of required copies by 
the f1ling party. 

38-2.2(2)-P280 CALENDAR OF HEARINGS AND C0~4ISSION'S 
AGENDA~·( l) The ·-secretary of the -Commission "sTiall maintai·n a 
docket of all proceedinqs pending before the Commission. The 
Secretary shall also maintain a hearing calGndar of all pro
ceedings that are to receive a hearing. Both the docket and 
the hearing calendar are accessible to the public. 

(2) The Commission will post matters to be considered at 
their business meetings (agenda meetings) as soon as practic
able prior to each meeting. 1'hc commission will post each 
illJl,nda notice at the Commission offices, 1227 llth Avenue, 
Helena, Montana. 

l8-2.2(2)-P290 TITLE AND DOCKET NU11BER (l) All docu
ments ···lTiec! wi tJ1 the Commission shall show the c:option for the 
proceeding, the Jockcl number ilnd the Llllc of the document. 
Documents initiating r1ew proceedinc)s shall leave a space for 
the docket number. 
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~~=.2.2(2)_-P2000 OFFICE DAYS AND HOURS (l) The principal 
offlce of the ComrnlSSlon lS located at 1227 11th Avenue, 
Helena, Montana 59601. The office of the Commission has reg
ular hours from 8:00 a.m. to 5:00 p.m., Honday through Friday, 
holidays excepted. 

38-2.2(2)-P2010 IDENTIFICATION OF COMMUNICATIONS (l) 
Communlcations should contain the name and address of the com
municator and an appropriate reference to Commission files, if 
any there be, pertaining to the subject of the communication. 

38-2.2(2)-P2020 EXTENSIONS OF TH1E (l) In the discre
tion [if-· the Commissioners or a hearing examiner, for good cause 
shown, any time limit prescribed by Commission ruling or by 
these rules may be extended. All requests for extensions shall 
be made before the expiration of the period originally pre
scribed or as previously extended. 

38-2.2(2)-P2030 COMPUTATION OF TIME (l) Unless specifi
cally dictated by the Revised Codes of Montana: 

(a) The time within which an act is to be done as pro
vided in any rule or order promulgated by the Commission, when 
expressed in days, shall be computed by excluding the first day 
and including the last, except that if the last day be Sat
urday, Sunday, or a legal holiday, the act may be done on the 
next succeeding regular business day. 

(b) When a document is required to be filed or served on 
a particular day, the postmarking of the document on or before 
that day will satisfy this rule. 

38-2.2(2)-P2040 PRACTICE BEFORE THE COMJUSSION (l) Any 
person may appear at hearings before the Commission in his own 
behalf, by attorney authorized to practice in this State, e~ by 
an agent thGreunto authorized in writing, or by a Class B 
Interstate Commerce Commission practioner. 

(2) An attorney from another jurisdiction may appear at 
hearings before the Commission upon a showing that he or she 
has been specially admitted to practice in Montana for purpose 
of the pending matter. Such non-resident attorney must assoc
iate a licensed 11ontana attorney in the proceeding. (See 
R.C.M. 1947, Sec. 93-2005, and Application of A.S.A.R.C.O., 164 
H. 139, 520 P. 2d 103 (1973). 

fet--Netki"9-in-th±~-Rtile-~hel!-be-±"te~p~etea-i"-atieh-e 
way-a~-te-pe~ffi±t-the-tlnatltke~±~ed-p~eet±ee-e£-!aw7-"e~-ake!! 
th±s-Rtlle-±H-any-way-be-eenet~tled-te-~eet~±et-e~-l±ffi±t-the 
~±~ht-e£-aHy-pe~~en-te-eeHetlet-h±~-ew"-btle±ne~e-w±tk-e~-be£e~e 
the-Eelf\H\iss±en.,. 

38-2.2(2)-P2050 REJECTION OF DOCUMENTS (l) Documents 
which are not in substantial compliance with Commission rules, 
Commission orders, or applicable statutes may be rejected, 
even if previously assigned a docket number. If rejected~ such 
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papers will be returned with an indication of the deficiencies 
therein, . wi thir]_ thirtl'____[JO) days of thei_l"~__s:eipt. '!'E'fttlet:et'! 
4eefiffieftts-wfi±eh-ha~e-beel'i t:ejeetet'! shaii-Me~-be-eA~et:ea-eR-~fie 
Eeffiffitss:i:en~s-deel<et.,- 1\cccptancc o[ a document for filing is 
not a determindtion that the document complies with all rc
~uirements of the CoMnission and lS nol a w~iver of suc11 
rc::juirements. 

38-2.2(2)-P2060 TRANSCRIPTS (l) Transcripts may be 
rec}uested by any party' or their prenaration may be cl ieee _ed by 
the Commission. Any party, rther than the Commissio;·, or its 
Staff, who requests and re~cives transc1ipts shal~ 'd~· tnc 
specified cosls therefor. 

Sub-Chapter ? 6 

n"finitions 

38-2.2(6)-P2070 DEFINITIONS (1) The defin:t,uns Clllc

tained in R.c.M:-I947;-5ectio~S-10l, s-201, 70-103, 72-114, 
and 72-115 shall be applicable to all rules and regulations of 
the Commission, and unless otherwise defined the followlncJ 
terms shall have the following meanings: 

(a) "Public Utility or Utility" means and includ~s dny 
business wh.i"Chth~----col~isslon i-S~thorizecJ lo supervlse, con
trol and regulate. 

(b) "Commission" means the Public Service Commission of 
the state of-----rfontana. 

(c) "Comrnissio~~crs" m0a.n the duly elected Public Service 
Conunissionc..;rs. 

(d) "Commi . .ssion Start 11 means all pt~rsons employed ot 
retained bythe CorruniSSI"or;-:-

(e) "Hearing" means any public meeting in a contcsled 
cusc_-. on anylna~ttGi that is noticed for "h~aring" by the Commis
sion in accordance with applicable statutes at which an oppor
tunity shall be given to all 1nteresled persons to prcs~nt such 
written and/or oral testimony as the Commission shall deem 
relevant and material to the issues. 

(f) ••Examiner" means a ConW,tissioncr or a member of tht:• 
Conunission ~fLdf, -or other representative duly des1gnated by 
the Commission to take evidence and propose an approi_)riatc 
order or decision. 

(g) "Petition" means a request for relief filed with the 
Com.rnission f.)f=rC-:1-iflln<J to cnforcc._ment or qlteration of dny dct, 
policy, urtlE-..:'r, or directive of the C::>rrmliss.io1l. e'!r-ef.-aft:y-f'e~~F)!'l: 

e~e~-wheffi-the-eeffiffi±5~±en-haS-!tl~isd±e~TB!'I~ -
(h) ''L~fl!._0,~t_tio:~'' me.J.llS a rc:qucsl to Lhc Comrtission for 

the issuance of a certificdte and/or ~uthorilv to jJcrform a 
service as a pulJlic utility or for the (lUrpos~ of sctli11y, in
crc.-:~.sinq or lowerin(J rates to be charqed for such services. 

( i) "C::oli\E_l_air_t_!" means a request for rel i.cf rl.!LfiHd.i.n<J any-
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thing done or omitted to be done by the Commission or any per
son over whom it has jurisdiction in violation of any law, rule, 
regulation or order administered or promulgated by the Commis
sion, pertaining to matters over which it has jurisdiction. 

(j) "Motion" means a request for relief filed with the 
Commission.------

(k) "Pleading" means any application, petition, com
plaint, answer, protest, motion afia or other formal written 
statements filed with the Commission-rn any formal proceeding. 

(1) "Document" means any other written submission at a 
formal proceeding which is not a pleading. This includes items 
such as reports, exhibits and studies. 

(m) "Person" means any individual, partnership, corpora
tion, association, governmental subdivision, or other identi
fiable public or private organization of any character whieh 
who appears before the Commission for any purpose, but who is 
not a party to the proceeding. 

(n) "iarty" means an individual, partnership, corporation, 
governmenta body, or other identifiable group or organization, 
with the exception of the Comnission Staff, who initiates a Com
mission proceeding by filing a complaint, application, protest 
or a petition with the Commission; or who is named as a defend
ant or respondent; or who is named or admitted by the Commis
sioners to a formal proceeding and whose legal rights, duties 
and privileges will be determined by the Commissioners' decision. 
The Conwission staff shall have the full rights and responsibi
lities of parties under these rules, but shall not be bound by 
the rule governing contact between parties and Commission. 

(o) "Tariff filing" means the submission of a document to 
the Commission by a Moto~-ea~~ie~ public utility seeking to 
increase or decrease rates currently in effect, or seeking to 
establish rates where none currently exist; or seeking to 
establish, cancel or amend rules in a tariff. 

Sub-Chapter 3 10 

Parties 

38-2.2(10)-P2080 PARTIES (1) Parties to proceedings 
before the Commission are known as applicants, petitioners, 
complainants, defendants, respondents, intervenors and protest
ants, identified as follows: 

(a) "Applicant" means any party who files an application 
with the Corunission requesting; ( 1 l the issuance of a certl t
icate and for authority to perform a service as a public util
ity, or (2) requesting authority to set, increase or lower 
rates to be charged for such services. 

(b) "Petitioner" means any party who files a petition 
with the Conwission requesting relief as pertains to enforce
ment or alteration of any act, policy, order or directive of 
the Conwission o~-as-~e~taift~-te-a~y-~e~so~-e~e~-whem-the-Eem-
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m±ss±eft-has-j~~±s~±et±eft. 
(c) "Con~lainant" means any party who complains of any

thinq done ~omTttedto be done by the Coll\1:'\ission or any per
son over whom it has jurisdiction in violation of any law, rule, 
n2gulat.ion or order administered or promulyated by the Cornmis
slon, pertaining to matters over which it has jurisdiction. 

(d) "Defendant" means any party subject to the Jaws, 
rules, regulations and orders administered by the Commission 
aqainst whom any complaint is filed. 

(c) "Respondent" means any party subject to the jurisdic
tion of the Commiss:Lon to whom the Commission issues notice 
insti tutinc a proceedinq or investigation or inquiry of the 
Comn\ission; and any party in interest or ;.>erson order0d before 
any pending roceeding of the Commission. 

(f) "intervenor" means any party permitted by tho Commis
Slon t~ intervene in any proceeding. 

(sl) "Protestant" means any party who ObJects on the 
grounds of public or-private interest to the approval, deter
mination, consent, certification or authorization of any ap
plication or petition which the Conunission may have under 
consideration. 

Sub-Chapter 4 14 

Pleadinys 

38-2.2(14)-P2090 PLEADINGS (1) Pleadings shall be in 
writing~ shailStilte their-purpose and shall be signed by the 
purty seeking authorization or relief from the Commission, or 
by his attorne_;,r __ cJr authorized a9en~ representative. When-no 
pr 1 n tedf-urm 1 s provHled by the Commi·SSlor;-;- the fOrm to be fo I
lowed in the filing of pleadings will Vilry to the extent neces
sary to provide Cor tllC' Jeqal rights, duti.os or privileyes 
Lher'cin. 

38-2.2(14)-P2100 APPLICATIONS AND PETITIONS--CONTENTS 
(I-J--AiTa,)-,)lication-s-or peti tiorisS11a1TlTici..ude-at least 

the folluwi.ng: 
(a) A clear and concise statement of the authorization or 

ulher relief souqht. The statement shall cite? the statutory 
provisions under which the authority or other relief is sought. 

(b) The exilct legal name ilnd post office ilddress of each 
llarty seckiny the aulhorizatiun or relief, thG aJdrcss or 
princi.pal place of business of such party, and the tldl:tG and 
posl office adJress of e~eh such lJarty's attOrJley, if any. 

(c) A concise ilnd expl1c:it statement of the facts which 
said pd-rly j_s preparE_~d lo prove by competent ev.idence and upon 
which the Commission lS expccterl +-0 ~::::~~,· _;_;:I qLctiit_Lng ,tuthor1 zd

tilln oY reli_cf. 
(d) Sa1d petilion ur applications mily also incl udc otiil'r 

pe:rlinent and relevunt uQta-----:31-l-a the-re may be ut.tachec1 lo saicl 
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petition exhibits, illustrations and sworn testimony. 
(c) Nothing in this rule shall be construed as applying 

to tariff filings by-motor-ettrrier'!':. 

38-2.2 (14) -P2ll0 FORM AND SIZE (l) All documents and 
pleadings shall be typed or printed on paper 8-l/2 inches '"ide 
and ll inches long, and exhibits annexed thereto ordinarily 
shall be folded to the same size. The impression shall be on 
one side of the paper only and shall be double~ spaced. Foot
notes and quotations may be single-spaced. Documents shall be 
fastened only on the left side. Reproductions may be by any 
process providing that all copies are clear and permanently 
legible. A~±-eeeHffieAee-aAa-~±eaa~n~s-sRa±±-Ra¥e-a-eeve~-sHaet 
±dentify~n~-the-deettffient-e~-~±eae~n~-eeAtaiAe~-ehe~eiAT 

38-2.2(l4)-P2120 TITLE AND DOCKET NUMBER (l) All docu
ments _a.nd pleildings filed with the Commission shall indicate on 
the cover sheet of each document and pleading the caption for 
the proceeding, the docket number and the title of the docu
ment. Documents and pleadings initiating new proceedings shall 
leave a space for the docket number. 

6±6NA~gRE--~±t--~he-s~±~ina±-e£-e~ery-~±eading-er-doetlment 
sha±±~~e-s±~ned-by-the-~a~ty-£±±ing-the-same.--An-attorney-fs~ 
ehe-fi±±n~-~a~ty-may-s±gn-en-eeha±£-s£-the-fi±ing-pa~ty. 

38-2.2(14)-P2130 SERVICE (l) An initial pleading which 
begins a proceeding shall be filed with the Co~nission. 

(2) All subsequent pleadings must be served either per
sonally or by first class mail on all identified parties by the 
pleading party, and a certificate of service shall be attached 
to said pleading. 

(3) All pleadings shall be served on parties before or 
concurrently with their filing with the Commission. 

38-2.2(14)-P2140 CONSTRUCTION (1) All pleadings and 
documents shall be liberally construed and errors or defects 
therein which do not mislead or affect the substantial rights 
of the parties involved shall be disregarded. 

l§~~l4)-P2150 ~~ENDMENTS (l) Any pleading or docu
ment may be amended prior to notice of the hearing. After 
notice of a hearing is issued, motion for leave to amend any 
pleading or docur~ent may be filed with the Commission and may 
be authorized in the discretion of the Commission or the hear
ing examiner. Any amendments filed shall contain a certificate 
of service upon all known interested parties. Post-notice 
amendments to any pleading or document shall not unduly broaden 
the scope of the issues originally filed with the Commission, 
unless the Commission shall in its discretion allow such amend
ments. If a post-notice amendment is approved, the Commission 
shall afford the parties notice of the approval and adequate 
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opportunity to prepare for hearing. 

38-2.2(14)-P2160 RESPONSIVE PLEADINGS (1) Any respon
sive pleadings such as an answer or reply shall comply with the 
above rules relating to pleadings generally. An answer, if 
made, must be filed within 20 days, and a reply, if made, must 
be filed within 10 days, after the service of the pleading 
against which it is directed, unless otherwise provided in 
these rnles or ordered by the Commission: PROVIDED, this rule 
shall not apply to proceedings brought on the Commission's own 
motion for violation of the laws, rules or regulations govern
ing !"tlb'l:±e-ee,.w±ee-eeffi!"t!.l'l±ee..- public utilities. Vlhenever the 
Commission believes the public interest requires expedited 
procedure it may shorten the time required for any answer or 
reply. 

38-2.2(14)-P2170 COPIES (1) The filing party shall 
provide the Commission with an original plus e±g~~ six con
formed copies of all pleadings and documents. Each-slich filing 
shall include a certificate that a copy of all filed material 
has been mailed to each party of record. AdditionGl copies may 
be requested by the staff. 

Sub-Chapter 5 18 

Motions 

38-2.2(18)-P2l80 110TIONS (1) Prior to the commencement 
of any-near-.IngiilrrnoUon-smu;-c be made in writing to the 
Commission..- or designated hearing examiner. Motions may be 
made orally during a hearing and, if the Commission, or a 
hearing examiner requires, shall be submitted to the Conooission 
in writing. A motion may contain any matter relevant to the 
clarification of the proceeding before the Commission. Motions 
filed with the Commission will be promptly disposed of by the 
Commission at the Commission's or examiner's discretion. All 
motions shall comply in every manner and respect with the 
requirements for pleadings under these Rules. 

Sub-Chapter 6 22 

Notice 

38~2.2(22)-P2190 NOTICE (1) The Corruuission shall give 
written notice, where required by statute, by first class mail 
of a hearing at least twenty days in advance thereof to the 
petitioner, to other parties of record, ~e-l"a~~~e~-~new!'l~~e-be 
~H~e,.e~~e~-~n-~he~p~eeeed±ft~7 to l'arties required by statute to 
be notified and to suct1 other additional persons as tile Commis
sion sha 11 direct. The Commission sha l.l lJ i ve not ice to the 
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general public by means of legal publication in a newspaper 
having general circulation in the area affected by the filed 
pleadings or documents. 

(2) ~otic~ o£ motor carrier tariff establishments, revi
sions or changes shall be given pursuant to Section 8-104.5, 
R.C.M. 1947. 

(3) Notice of motor carrier applications for a certifi
cate of public convenience and necessity shall be given pur
suant to Section 8-lll, R.C.M. 1947. 

38-2.2(22)-P2200 CONTENTS OF NOTICE (l) The notice 
shall contain the time, date, place and nature of the hearing. 
The notice shall also contain the Docket Number, the date of 
service of the notice, a statement of the legal authority and 
jurisdiction under which the hearing is to be held; a reference 
to the particular section of the statutes and rules involved; 
and a short and plain statement of the matters asserted and 
issues involved. Notices of all hearings shall be served upon 
the Montana Consumer Counsel. 

38-2.2(22)-P2210 DEFAULT ORDERS (1) The Commission may, 
in its discretion, issue a notice which complies with the 
foregoing rule, and which affords interested persons an oppor
tunity to request a hearing within a specified time. 

(2) If no hearing is requested within the specified time, 
the Commission shatt ~ enter a default order which sets forth 
the material facts before the Commission upon which its action 
is based. 

Sub-Chapter ~ ~ 

Filing of Complaints 

38-2.2(26)-P2220 WHO MAY COMPLAIN (l) Complaints may be 
made by the Commission on its own motion or by any person, eo~
~e~a~~eA7-e~-~~A~e~~al-ee~~e~a~~eR having a legal interest in 
the subject matter, or any public utility concerned. Any 
public utility7 or other person7-e~-ee~~e~ae~en likewise may 
complain of anything done or omitted to be done by the Commis
sion or any person over whom the Commission has jurisdiction 
in violation of any law, rule, regulation or order adminis
tered or promulgated by the Commission, pertaining to matters 
over which the Commission has jurisdiction. 

38-2.2(26)-P2230 CONTENTS (l) Complaints under this 
rule shall set forth in numbered paragraphs: 

(a) The full name, post office address and telephone num
ber of each complainant and his attorney or representative, if 
any. 

(b) The full name, post office address and telephone num
ber of each defendant against whom complaint is made. 
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(c) A clear, concise statement of the acts or things done 
or omitted to be done by any public utility, or the respects in 
which any rule, regulation, or charge fixed by or for any 
public utility is in violation of any provision of law or of 
any order or rule of the Corrunission, or the respect in which 
any rate, charge, schedule, classification, rule, regulation, 
or practice is unjust and unreasonable. 

(d) The particular relief desired. 

J8-2.2(26)-P2240 COPIES (l) An original plus e±9h~ 
six conformed copies of a complaint or amendment thereto shall 
be-presented to the Commission for filing. 

38-2.2(26)-P2250 PROCEDURE UPON RECEIPT OF COMPLAINT 
(l) The Commlssion as regards a complalnt lSsued by the 

Commission, or upon receipt of a formal written complaint which 
is in substantial compliance with these procedural rules and 
which appears to state a cause of action within the Commis
sion's jurisdiction, shall cause a copy thereof to be served 
upon each defendant, accompanied by a notice from the Commis
sion calling upon each defendant to satisfy the compl~int, or 
to answer the same in writing, within such reasonable time as 
may be specified by the Commission in such notice. Service in 
all hearings, investigations, and proceedings pending before 
the Commission shall be made personally or by first class mail. 

38-2.2(26)-P2260 AMENDMENTS TO COMPLAINTS (1) -~end
ments to complaints shall comply with all requirements of a 
complaint as heretofore enumerated. The amendment may, in the 
discretion of the Commission, be allowed. 

38-2.2(26)-P2270 STATEMENT OF SATISFACTION OF COMPLAINT 
(1) If the defendant desires to satisfy the complaint, he 

shall submit to the Commission and to the Complainant within 
the time allowed for satisfaction or answer a statement of 
satisfaction consisting of a recitation of the relief which he 
is willing to give. Complainant must, in writing, accept or 
reject Defendant's statement of satisfaction within fifteen 
days from the date the statement of satisfaction was postmarked 
or from the date complainant actually received defendant's 
statement of satisfaction (if personally served). Upon accept
ance of this offer by the complainant with the approval of the 
Commission, no further proceeding need be taken. 

38-2.2(26)-P2280 ANSWERS (l) Time 
(a) Within twenty days of the date of service of the 

complaint by the Commission, the defendant or defendants shall 
answer t.he complaint. The Commission may require the fi linq of 
an answer within a ~heP~er different time. 

(b) Rc>quescs tor an enlargement of time to answer a com
plalnt shall be directed to the ConuHission, in writing, and a 
copy provided to the complainant. The request shall indicate 
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complain3nt's acquiescence to said extension of time or the 
measures taken by the defendant in his unsuccessful effort to 
obtain such acquiescence. The Commission shall notify the 
parties of its ruling. 

(c) If an amendment to a complaint is filed before re
ceipt of the answer, the defendant's time to answer the com
plaint shall be twenty days from the date of service of the 
amendment, unless otherwise directed by the Commission. 
Amendments to a complaint made subsequent to the filing of an 
answer need not be answered by the defendant. 

(2) Contents. The answer must admit or deny each materi
al allegation of the complaint or allege insufficient informa
tion on which to admit or deny the same. It shall set forth 
any new matter relied upon as a defense and shall be so drawn 
as to fully advise the complainant and the Commission of the 
particular grounds of defense. The filing of an answer will 
not be deemed an admission of the sufficiency of the complaint 
and shall be without prejudice to the rights of a defendant to 
thereafter file a motion to dismiss the complaint for failure 
to state a cause of action. In rate complaints against 3 

utility, all averments will be deemed denied and the matter 
will be of issue if the utility files no answer. 

Sub-Chapter B 30 

Interventions 

38-2.2(30)-P2290 CONTENTS OF PETITION (l) Any person 
interested in and directly affected by the subject matter of 
any hearing or investigation pending before the Commission may 
petition to become a party thereto. Intervenors shall have the 
right to call and examine witnesses, cross-examine opposing 
witnesses, and be heard on all matters relative to the issues 
involved. The petition to intervene shall be filed with the 
Commission and shall contain the docket number and title of the 
proceeding, and all such contents required for pleadings set 
forth in these rules. The petition shall also indicate whether 
general or special intervention is sought. 

(2) In the discretion of the Commission or Hearing 
iner persons desiring to testify at a Commission hearing 
allowed to do so without filing a petition to intervene. 
persons may also be allowed to cross-examine witnesses. 

Exam
may be 

Such 

38-2.2(30)-P2300 SERVICE OF PETITIONS (l) Petitions to 
intervene shall be served upon all identified parties and shall 
contain a written Certificate of Service. 

38-2.2(30)-P2310 GENERAL INTERVENTION (1) Any person, 
other than the original parties to the proceeding, who shall 
desire to appear and participate in any proceeding before the 
Commission, and who does not desire to broaden the issues of 
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the original proceeding, may petition in writing for leave to 
intervene in the proceeding. Such a petition shall be filed no 
later than the intervention deadline established in a proce
dural order, if one is entered. If no procedural order is 
entered, the petition shall be filed no later than one week 
prior to the commencement of hearing. No such petition or 
motion shall be filed after these times, except for good cause 
shown. The petition or motion to intervene must disclose the 
name and address of the party intervening; the name and address 
of his attorney, if any; a clear and concise statement of the 
direct and substantial interest of the petitioner in the pro
ceeding; his position in regard to the matter in controversy; 
and a statement of the relief desired. 

38-2.2(30)-P2320 SPECIAL INTERVENTION (l) Any person, 
other than the original parties to the proceeding, who shall 
desire to appear and participate in any proceeding before the 
Commission, and who desires to broaden issues of the original 
proceeding, shall petition in writing for leave to intervene in 
the proceeding, which petition shall be filed with the Commis
sion and copies thereof shall be mailed to the original parties 
to the proceeding at least fifteen days prior to the date of 
the hearing. The petition must disclose the name and address 
of the party intervening; the name and address of his attorney, 
if any; a clear and concise statement of the direct and sub
stantial interest of the petitioner in the proceeding; and his 
position in regard to the matter in controversy. There shall 
be attached to said petition a complaint or answer, as the case 
may be, setting forth clearly and concisely the facts support
ing the relief sought. 

38-2.2(30)-P2330 DISPOSITION OF PETITIONS AND MOTIONS TO 
INTERVENE (1) Petitions and motions to intervene not already 
allowed shall be considered first at all hearings, or may be 
acted upon prior to hearing, and an opportunity shall be af
forded the original parties to be heard thereon. If it ap
pears, after consideration, that the petition or motion dis
closes a substantial interest in the subject matter of the 
hearing, e~ that participation of the petitioner ffiar will be in 
the public interest, or that the granting of the petitiOn woul~ 
not unduly broaden the issues in the proceeding, the Commission 
may grant the same, which may be done by order or oral ruling 
at the time of the hearing. Thereafter, such petitioner shall 
become a party to the proceeding and shall be known as an 
"intervenor" with the same rights and responsibilities as other 
parties to the proceeding. Whenever it appears, during the 
course of a proceeding, that an intervenor has no substantial 
interest in the proceeding, and that the public interest will 
not be served by his intervention therein, the Commission may 
dismiss him from the proceeding; provided, however, that a 
party whose intervention has been allowed shall not be dismis
sed from a proceeding except upon notice and a reasonable 

"'~,,,,, "' 12-12/23/77 



-1212-

opportunity to be heard. 

33-2.2(30)-P2340 LI11ITATION ON INTERVENTION (l) When 
two or more int~rvenurs have sub~lantially similar interests 
and positions, the Corunission or presiding officer may, ln 
order to expedite the hearing, limit the number of parties who 
will be permitted to cross-examine, make and argue motions, or 
object on behalf of such intervenors. 

Sub-Chapter 9 ~i 

Prehearing Conferences 

38-2.2(34)-P2350 GENERAL (1) The Commission may, in any 
proceeding, on its own motion or upon petition by any party, 
with reasonable notice, request all interested parties to 
attend one or more prehearing conferences for the purpose of 
determining the feasibility of settlement or of formulating the 
issues in the proceeding and to determine other matters to aid 
in its disposition. A commissioner, hearing examiner or desig
nated staff member shall preside at such conference. The 
purposes of the conference may include: scheduling of discov
ery, and fixing of hearing dates; simplification of issues; the 
necessity or desirability of amendments to the pleadings; the 
possibility of obtaining admissions of fact and documents which 
will avoid unnecessary proof; limitations on the number and 
consolidation of the examination of witnesses; the procedure at 
the hearing; the distribution of written testimony and exhibits 
to the parties prior to the hearing; and such other matters as 
may aid in the disposition of the proceeding, or settlement 
thereof. 

38-2.2(34)-P2360 PROCEDURAL ORDERS (l) Following a 
prehearing conference the Commission may issue a procedural 
order which fixes any dates which are pertinent to the disposi
tion of the case, and which sets out the procedures to be 
followed by the parties. Subsequent orders modifying the 
original procedural order may also be issued. 

(2) The procedural order may incluue a description of the 
matters discussed at and the actions taken pursuant to the pre
hearing conference. A proposed form of notice for the hearing 
may be attached to the order. If objections to the proposed 
notice are not received within a specified time, it shall be 
deemed to be approved by the parties. 

(3) If a procedural order is entered which specifies 
either procedures or times for the disposition of a case, such 
as the timing of discovery and data requests, which are dif
ferent from the procedures and times set forth in these rules, 
the procedural order shall control. 

38-2.2(34)-P2370 RECESSING HEARING FOR CONFERENCE (1) 
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In any proceeding the presiding officer may, in his discretion, 
call the parties together for a conference prior to the taking 
of testimony, or may recess the hearing for such a conference. 
The presiding officer ska±± ~ state on the record the results 
of such conference. 

Sub-Chapter ie ~ 

Voluntary Settlement 

38-2.2(38)-P2380 VOLUNTARY SETTLEMENT (1) vlhere the 
matter in controversy affects only the parties involved, and 
the period for intervention is closed, ond-~o~-ne-d~ree~-er 
s~bs~on~~ai ±mpaet-~pen ~~e ~ene~a% p~bi~e7-s~e~ the parties to 
the proceedings may, with the approval of the Commission, enter 
into a voluntary settlement of the subject matter of the pro
ceeding or any issues contained therein prior or subsequent to 
the formal hearings. In furtherance of a voluntary settlement, 
the Commission may, in its discretion, invite the parties to 
confer with it or with an examiner designated by it. Such 
conferences shall be informal and without prejudice to the 
rights of the parties, and no statement, admission, or offer of 
settlement made at such informal conference shall be admissible 
in evidence in any formal hearing before the Commission, unless 
the same were contained in a procedural order. 

Sub-Chapter ii ii 

Discovery Procedures 

38-2.2(42)-P2390 DISCOVERY (1) Techniques of prehearing 
discovery permitted in state civil actionsT-s~eR-ae-~R~e~~e~a
to~i~~-a~Q-Q~~oei~ieRGT-ffia~-ee-effi~±e~ea7-s~ejee~-Reweve~-~e 
~o~is~io~-~~~~eva±9--Pa~~~es-eeek~n~-s~es-a±eeeve~~-ffi~e~-be 
abie-te-demenotrote7-~pen-met~en-te-t~e-eomm~eo~en7-t~e-rea
eeRae±eReeeT-a~~~e~~±ateneee7-ana-neeeee~ty-e~-tfie-~n~e~ffiat±en 
~e~MeeteaT--H~en-exper~ene±n~-any-~±~£~e~it~ee-±n-ebta~n~n~ 
a±eee¥e~y,-tfie-~a~t~ee-e~e~i~-eee~-~ei±e£-£reffi-t~e-eeffiffi~8~±en 
e~-±n-any-ffianne~-etfie~w±ee-p~ev±de~-by-!aw~ may be employed in 
Commission contested cases, and for this purpose the Commission 
adopts Rules 26, 28 through 37 (excepting Rule 37(b) (1) and 37 
(b) (2) (d) of the Montana Rules of Civil Procedure in effect on 
the date of the adoption of this rule, and any subsequent 
amendments thereto. In applying the rules of Civil Procedure 
to Commission proceedings, all references to "court" shall be 
considered to refer to the Commission; references to the sub 
~~r shall be considered references to M.A.C. Rules Nos. 
l._8 2.2(42) P2400 through 38 2.2(42)-P2430; references to "trial" 
shall be considered references to hearing; references to "plain-
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~iff"-~hal~_ be considered references to a party; and references 
to "clerk of court" shall be considered references to the staff 
membercleSignated to keep the official record in (::orrunission con
tested cases. 
---l2f""Nothing i.n (1) of this rule shall be construed to 
limit the free use of data requests_among the parties. The_ex
Ci'\ar\ge of· information among parties pursuant to data requests 
rs·thc primary method of discovery in proceedings befor~ the 
camn~n.----

gg~~~~~GH~--tk~--~~~mm~&S~@~-&~~11-~~~~-~~-~~~~~-~o 
~~~e-e~-4~~ee~-~ae-~~ki~-s~-~~-~&~imG&y-ef-~&y-wi~&esses-ey 
4e~e&i~ie~-~aa-~F-~a~~-~aF~&e-~ae-~~~&G~~ee-s~-w~~~sses-•~ 
~~-~re~ae~ie&-s~-aee~&r-Geeame~~&r-P~PQF&r-~&4-~eGO~&~s-m•y-~o 
~n£e~ee6-in-the-~ame-manner-a~-±n-the-ease-e£-hea~in~-ee£e~e 
~f>e-~eJ<URissiel'h· 

f2r--Re~~est-~hat-Be~eeitien-ee-~a*enT--Any-~a~ty-te-a 

~Feeeeain~-may-~e~~est-that-the-eemm±esien-a~~ew-Mevant-te-ta*e 

ay-ae~99ttien-tfte-teSttffiBfty-e£-any-w±tfte9ST--s~eft-ffiBtieft-9ft9ll 
eenfe~m-te-tae-F~±ee-with-ree~eet-te-~leaain~s-ana-sha±±-ee 
fi±ea-with-the-ee~±ssien-net-~ate~-than-twenty-aays-~rier-te 
tf>e-eate-ef-the-hear±n~T--~he-metien-sha±~-set-~e~th-the-~~ets 
the-mevant-see*e-te-estae~ish-by-the-re~~estea-ae~esitien-~ne 
hie-~easens-~e~-ees~r±n~-te-~er~et~~te-stteh-testimeny.--~he 
~etitiener-shall-~~~e-netiee-ey-ser~±n~-~-ee~y-e£-the-ffiet±en 
a~en-eaef>-~a~ty-te-the-~reeeeain~-as-~e~~i~ea-by-the-ee~viee 
~e~~ien-ef-these-F~~es.--ff-the-~~rty-reqttestin~-the-ae~es~tien 
aesi~es-w~itten-inte~~e~ate~ieer-saeh-inte~Fe~ate~±es-eha±±-ee 
ine±~aea-witR-~he-metienT 

fa~--ff-the-eemmiseien-aeeffis-the-ffletien-ffie~ite~ie~s,-it 
ffiay-ma*e-an-ePee~-eeei~nati~~-ep-ae9eribin~-the-~e~eene-whese 
ee~esitienS-ffiay-be-ta*enr-S~eeifyin~-the-s~ejeet-matter-e£-the 
e~affiinat±en,-settin~-ferth-the-tiffie-ane-~~aee-ef-s~eh-de~esi
tien,-ane-whether-it-sha~~-be-by-written-er-eral-e~affiinat±en• 
A±±-eests-±neieental-the~ete-shall-ee-paie-ey-the-~arty-~es±E
in~-stteh-ee~esitie~T 

fN~ERR96A~8RfE&--fl~--Any-~a~ty-ffiay-se~ve-a~en-any-ad¥eEse 
~a~ty-wPitten-±nterre~ater±es-te-ee-answe~ee-by-ehe-~a~ty-se~
vear-±f-ee~vea-twenty-f2~r-days-~EieE-te-heaEin~r-w±theat-±eaye 

ef-the-eemm±ss±en.--Ne-±nter~e~ate~±es-may-be-eep¥e4-tt~e&-any 
aaverse-~aFey-within-twenty-f2~r-aays-~rier-te-heaEin~-en-a 
matteF-an±ette-written-~erffiiseien-te-serve-sa±d-~~teEFe~a~eF~es 
~s-ebtainea-~Feffi-ehe-Geffifflissien-e~-the-he~Fi&~-e~amineF-~e 
~Fesiae-at-sa±a-heaEin~.--ebjeetien-te-answer±n~-any-i&ter
Ee~ate~iea-ffiast-ee-fi±ee-±n-writin~-w±th-the-eemmissien. 
fn~eE~e~aeeries-mttst-be-answe~ea-se~arate±y-ana-f~~~y-in-wFit
in~-a&aer-eath-e~ee~t-whepe-eejeetiens-aEe-enteFea.--w~itte& 
ebjeetiens,-i£-any,-shett±a-be-filee-with±n-ten-f±~r-aays-afte~ 
ee~viee-ef-any-ineerre~aeeEies.--AnsweEs-te-ineerre~ateries 

sha±±-be-s~bmietee-with±n-fifteen-f~~r-aays-afeer-seEviee-e~ 
a~en-s~eh-time-as-ie-set-ey-the-Geffimissien-tt~en-netiee-e~ 
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ebjeet±en5-by-any-et"e~-ra~ty7--eeries-e€-answe~s-~e-in~eFFe~a
teFies-sfiaii-be-€iiee-witfi-tfie-€efflffiissien-a~-~fie-saffie-~iffie-as 

aaie-answe~s-a~e-s~bffiittee-te-tke-ra~~y-~kat-rFere~neee-~keffi~ 

38-2.2(42)-P2400 SUBPOENAS FOR WITNESSES AND DOCUMENTS 
(l) Any party requiring the attendance of a witness from 

any place in the state to any designated place of hearing for 
the purpose of taking testimony of such witness in a proceeding 
before the Commission, and any party requiring the production 
of books, way bills, papers, accounts, and other documents 
concerning material testimony or information shall make written 
application to the Commission Secretary requesting that a 
subpoena issue to compel attendance of such witnesses, or 
production of specific books, way bills, papers, accounts, or 
other documents. Such written application must set forth 
reasons supporting the issuance of the subpoena for the atten
dance of the witness or the production of specific books, 
papers, and other documents, as the case may be. 

38-2.2(42)-P2410 WHO rmY ISSUE (l) Subpoenas shall be 
signed and issued by the hearing examiner, a Commissioner or 
the Commission Secretary. The name and address of the witness 
shall be inserted in the original subpoena and a copy of the 
return shall be filed with the Secretary of the commission. 
Subpoenas shall show at whose instance the subpoena is issued. 

38-2.2(42)-P2420 EC-!FORCEHENT (l) The Commission by its 
counsel or the party seeking the subpoena may seek enforcement 
of the same by applying to a Judge of any District Court of the 
State of Montana, for an order upon any witness who shall fail 
to obey a subpoena to show cause why such subpoena should not 
be enforced. 

38-2.2(42)-P2430 ATTENDANCE OF \"IITNESSES --FEE (l) All 
subpoenas shall extend to all parts of the state, and may be 
served by any person authorized to serve process of courts of 
record or by any person of full age designated for that purpose 
by the Commission. The person executing any such process and 
any witness shall receive the fees in the amount and in the 
manner as provided in civil cases in the district courts of 
this state. 

(2) Whenever a subpoena is issued at the instance of a 
complainant, respondent or other party to any proceeding before 
the Commission, the cost of service thereof and the fee of the 
witness shall be borne by the party at whose request the sub
poena is issued. 

Sub-Chapter !2 ~ 

Presiding Officer 
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38-2.2(46)-P2440 DESIGNATION (l) When evidence is to be 
taken in a proceeding before the Commlsslon, any comnnssioner 
or any examiner designated by the Commission, may preside al 
the hearing. 

38-2.2(46)-P2450 POWERS AND DUTIES OF PRESIDING OFFICER 
(1) A presiding officer shall have the duty to conduct 

full, fair and impartial hearings; to take appropriate action 
to avoid unnecessary delay in the disposition of proceedings, 
and to maintain order; and he shall possess all powers neces
sary to that end, including the following: 

(a) To administer oaths and affirmations; 
(b) To order subpoenas issued and to provide for other 

methods of discovery. 
(c) To receive evidence and rule upon all objections and 

motions which do not involve final determination of proceedings. 
(d) To take such other action as may be necessary and ap

propriate to the discharge of his duties, consistent with the 
statutory authority or other authorities under which the Com
mission functions and with the rules, regulations, and policies 
of the Commission. 

3g-2.2(46)-P2460 DISQUALIFICATION OF EXk~INERS (1) An 
examiner designated by the Commission to preside at a hearing 
may, upon written request and approval of the Commission, 
disqualify himself from presiding therein. 

(2) Whenever any party shall deem the hearing examiner 
for any reason to be disqualified to preside, or to continue to 
preside, in a particular proceeding, such party may file with 
the Secretary of the Commission a motion to disqualify and 
remove by affidavit setting forth the alleged grounc15 for 
disqualification. A copy of the motion shall be served by the 
Commission on the examiner whose removal is sought and the 
examiner shall have ten days from such service within which to 
reply. If the examiner does not disqualify himself within ten 
days, then the Co~nission shall promptly determine the matter, 
and shall make its decision a part of the record in the case. 

Sub-Chapter ~3 50 

Hearings 

38-2.2(50)-P2470 GENERAL PROVISIONS (l) The time and 
place of holding hearings will be set by the Co~ission and 
notice thereof served upon all parties not less than twenty 
days in advance of the hearing date, unless the Commission 
finds that an emergency exists requiring the hearing to be held 
upon less notice. An effort will be made to set all hearings 
sufficiently in advance so that all parties will have a reason
able time to prepare their cases, and so that continuances will 
be reduced to a minimum. All hearings will be open to the 
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public. 

38-2.2(50)-P2480 RIGHTS AND RESPONSIBILITIES OF PARTIES 
(l) At any hearing, all parties shall be entitled to 

enter an appearance, introduce evidence, examine and cross
examine witnesses, make arguments, and generally participate in 
the conduct of the proceeding. 

(2) All parties shall also comply with the requirements 
of any procedural order entered by the Commission or by a 
presiding officer in a particular case. Examples of such re
quirements, although not exclusive, include the answering of 
discovery and data requests, and the prefiling of testimony. 

38-2.2(50)-P2490 APPEARANCES (l) General. Parties 
shall enter their appearances at the beginning of the hearing 
by giving their names and addresses in writing to the reporter 
who will include the same in the record of hearing. The pre
siding officer conducting the hearing May, in addition, require 
appearances to be stated orally, so that the identity and 
interest of all parties present will be known to those at the 
hearing. Any further notice, pleading, or order in the matter 
which is required to be served upon parties to the proceeding 
~ay be served upon the attorney or representative of a party so 
represented and such service shall be effective as service upon 
the party. 

(2) Termination of Party Status. Notwithstanding any 
other provision of these rules pertaining to party status, and 
unless specifically authorized by order of the Commission for 
good cause shown, no person shall be a party to any proceeding 
in which such person has failed to enter a written appearance 
and an oral appearance on request of the presiding officer at 
any hearing in the matter as prescribed in paragraph *a~ (l). 
The party status of any person failing to enter a written--
appearance and an oral appearance on request of the presiding 
officer terminates aa-a-Matter-~£-~aw at the close of the 
period of taking such appearanceS7L Any-s~bse~~ent-~a~t±e±~a
~~eH-~R-~Re-~~eeeea~n§s7-e~her-than-aa-a-wi~neaa7-by-~e~aona 
wRe-Rave-fa~*ea-~e-ente~-a~~ea~aneea-aa-abeve-~reser±bed-wi~~ 
ee-eFea~ea-~neer-tRe-r~~es-~erta±n±n~-~e-±nterven~±en-here±n
aftef• unless otherwise ordered by the Commission. 

38-2.2(50)-P2500 CONTACT BETWEEN PARTIES AND COI1MISSION 
(l) The Commission declares lts policy to be that after 

the giving of notice on a complaint, petition or application in 
a contested formal proceeding, or after notice of a tariff 
filing has been given and prior to the issuance of a final 
order thereon, no parties to the proceeding, or their counsel, 
shall discuss the merits of such matter or proceeding with the 
Commissioners, or with the Examiner involved, unless reasonable 
notice is given to all parties who have appeared therein, to 
enable such parties to be present at the conference. 

(2) When, after notice and prior to the issuance of a 
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final order, letters [rom parties are directeu to the Conunis
sion, or uny member of its staff, regarding a formal proceed
ing, copies of such letters shall be mailed to all parties of 
record and proof of such service furnished to the Commission. 

38-2.2(50)-P2510 NOTICE (l) Following the entry of 
appearances, all notices, pleadings and orders thereafter 
served shall be served upon such attorneys, representatives, or 
parties of record as defined in these rules entering an appear
ance, and such service shall be considered valid service for 
all purposes upon the party represented. 

38-2.2(50)-P2520 CONTINUANCE (1) Any party who desires 
a continuance shall, immediately upon receipt of notice of the 
hearing, or as soon thereafter us facts requiring such contin
uance come to his knowledge, notify the Commission of said 
desire, stating in detail the reasons why such continuance is 
necessary. The Commission in passing upon a request for a 
continuance shall consider whether such request was ~~om~tiy 
timely made, and whether it is supported by good cause. The 
Commission may grant such a continuance and may at any time 
order a continuance upon its own motion. 

38-2.2(50)-P2530 FAILURE TO APPEAR (l) At the time and 
place set for hearing,-if an applicant, petitioner, or com
plainant fails to appear without having obtained a continuance 
in the manner specifie<.l above, the Commission may dismiss the 
petition, application, or complaint with or without prejudice 
or may. upon good cause shown, recess such hearing for a fur
ther period to be set by the Commission to enable said appli
cant, petitioner, or complainant to attend. 

33-2.2(50)-P2540 TRANSCRIPTS (1) A full and complete 
record of all proceedings before the Commission or p~e~~~±ng 
o££ieer hearing examiner in any hearing and all testimony shall 
be taken down by a reporter appointed by the Commission. 

(2) Suggested corrections to the transcript of record 
must be offered by a party within ten days after the transcript 
is filed in the proceeding except for good cause shown, and 
such suggestion shall be in writing and served upon each party 
or his attorney, the official reporter, and the presiding 
officer. 

(a) If no objection is made to the proposed corrections, 
the presiding officer, unless otherwise directed by the Com
mission, may, in his discretion, direct that the corrections be 
made and the manner of making them. 

(b) Objections shall be made in writing within ten days 
from the filing of the suggestions. The Commission or examiner 
shall, with or without hearing, determine what changes, if any, 
shall be made in the record. 

38-2.2(~~j-P2550 CONDUCT AT HEARINGS (1) All parties to 
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hearings, their counsel, and spectators shall conduct them
selves in a respectful manner. Demonstrations of any kind at 
hearings shall not be permitteu. Any disregard by parties, 
attorneys, or other persons of the rulings of the presiding 
officer on matters of order and procedure may be noteu on the 
record, and where deemed necessary, be made the subject of a 
report to the Commission. In the event that parties or at
torneys conduct themselves in a disrespectful, disorderly or 
contumacious manner at any hearing, the presiding officer may 
submit immediately to the Commission his report thereon, to-
gether with a recommendation. · 

(2) The presiding officer may, at his discretion, recess 
or continue any hearing in case the conduct of witnesses, 
spectators, or other persons interferes with the proper and 
orderly holding of such hearing or for any other cause or cir
cumstance which may prevent the proper conduct of such hearing. 

38-2.2(50)-P2560 CONSOLIDATED HEARINGS (1) The Commis
sion, upon ~ts own motion, or upon motion by any party, may 
order two or more proceedings involving similar questions of 
law or fact to be consolidated for hearing where rights of the 
parties or the public interest will not be prejudiced by such 
procedure. 

Sub-Chapter ~4 ~ 

Rules of Evidence 

38-2.2(54)-P2570 GENERAL (1) In the conduct of its 
hearings, the Commiss~on is bound to follow the common law and 
statutory rules of evidence, R.C.M. 1947, Sec. 82-4210(1). The 
Montana Rules of Evidence, as adopted by the !'lantana Supreme 
Court, shall be applied in all contested cases. 

38-2.2(54)-P2580 TESTIMONY UNDER OATH (l) All testimony 
to be considered by the Commission in its hearings, except 
matters ;~ai~ia~~y officially noticed or entered by stipula
tion, shall be taken under oath or affirmation. 

38-2.2(54)-P2590 STIPULATION AS TO FACTS (l) The par
ties to any proceeding or investigation before the Commission 
may, by stipulation in writing filed with the Commission or 
entered in the record, agree upon the facts or any portion 
thereof involved in the controversy, which stipulation shall be 
binding upon the parties thereto and may be regard~~ and used 
by the Commission as evidence at the hearing. It i~ desirable 
that the facts be thus agreed upon wherever practical. The 
Commission may, however, require proof by evidence of the facts 
stipulated to, notwithstanding the stipulation of the parties. 

38-2.2(54)-P2600 PREPARED TESTIMONY (l) At the dircc
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tj_~o_L__t_he presi~~offic~~parties sh~-~~_::~mit _copie~ 
CJL..~~d_ test_imonz_~9 __ acco_mpanyinq exhibits to be PEe sen ted 
at anv hearing to all other parties within time limits pre
scribed by the commission:--~--------·-----------

(2) Wi~h ~he a~~~a¥a±-ef-~he In the discretion of the 
presiding officer, a witness prefiled testimony may (a) be 
read into the record ~~e-fi±ed-~es~imeny on direct examina 
tion., (b) be copied into the record without reading, or (c) 
be identified and offered as an exhibit. Before any pre filed 
testimony is sa copied in, unless excused by the presiding 
officer, the witness shall deliver copies thereof to the pre
siding officer, the reporter, and counsel for all parties. 
Aaffi~ee~e~±~~y-ehe±±-be-e~bjee~-~a-~he-~~±ee-~e¥e~n~n~-er.a± 
~ee~imany.--f£-the-~r.ee~d~n~-e££~eer.-deeme-~he~-e~be~an~~e± 
eewin~s-in-~ime-wi±±-r.ee~±~-w~~he~~-~r.ej~d~ee-te-eny-~er.ty7 
~r.e~ar.ed-~eet~many-mey-be-ee~~ed-~n~e-the-r.eeer.d-wi~he~t-r.eed

in9•--At-the-d~~eet~en-e£-~he-eemm~ssien,-the-~ar.ties-sna±± 
e~bm±t-ee~iee-e£-~r.e~ar.ed-~eetimeny-and-aeeem~any±n9-e*hib±te 
~e-be-~r.eeented-a~-any-hear.±n9-te-a±±-etfier.-~ar.t±es-wi~fi±n-~tffie 
±imi~e-~~eeer.ibed-by-the-Ee~iee±en, 

38-2.2(54)-P2610 EXHIBITS (1) Size of Exhibits. Exee~t 
by-e~ee±a±-per.m±eeien e£-~he-pr.ee±d±n9-e££ieer. 7 -ne-e~ee±a±±y 
~r.e~ar.ed Whenever possible, exhibits offered as evidence shall 
be, e£-9r.eater.-ei~e7 when folded, ~han 8-1/2 inches by 11 
inches-

(2) Marking Exhibits- All exhibits shall be marked as 
ordered by the presiding officer_ Parties shall arrange in 
advance with the court reporter the manner of identifying their 
exhibits. 

(3) Designation of Part of Document as Evidence. When 
relevant and material matter offered in evidence by any party 
is embraced in a book, paper, or document containing other 
matter not material or relevant, the party offering the same 
must plainly designate the matter so offered. If other matter 
is in such volume as would necessarily encumber the record, 
such book, paper, or document will not be received in evidence, 
but may be marked for identification, and, if properly authen
ticated, the relevant or material matter may be read into the 
record, or, if the presiding officer so directs, a true copy of 
such matter in proper form shall be received as an exhibit, and 
like copies delivered by the party offering the same to all 
other parties or their attorneys appearing at the hearing, who 
shall be afforded an opportunity to examine the book, paper, or 
documents, and to offer in evidence in like manner other por
tions thereof if found to be material and relevant. 

(4) Abstracts of Documents. When documents are numerous, 
such as freight bills or bills of lading, and it is desired to 
offer in evidence more than a limited number of such documents 
as typical of the others, an abstract in an orderly manner of 
relevant data of such documents shall be prepared and offered 
as an exhibit, giving other parties to the proceeding reason-
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able opportunity to examine both the abstract and the document. 
(5) Copies of Exhibits. When exhibits are offered in 

evidence, the original and two copies shall be furnished to the 
reporter, and the party offering exhibits should also be pre
pared to furnish a copy to each commissioner or examiner sit
ting, each party, and the staff, unless such copies have pre
viously been furnished or the presiding officer directs other
wise. Whenever practicable, the parties should interchange 
copies of exhibits before or at the commencement of the hearing. 

(6) Exhibits for Rate Cases. In rate or other proceed
ings involving detailed and complicated accounting exhibits, 
the Commission may require the applicant, respondent, any other 
party, or the Commission staff, to file and serve copies there
of within a specified time in advance of the hearing in order 
to enable parties and protestants to study the same and prepare 
cross-examination with reference thereto. Data attempting to 
justify proposed tariff changes may be requested in a suspen
sion order. 

38-2.2(54)-P2620 ADDITIONAL EVIDENCE (1) At the hear
ing, the presiding officer may requ~re the production of fur
ther evidence upon any issue. Upon agreement of the parties, 
he may authorize the filing of specific documentary evidence as 
a part of the record within a fixed time after submission, 
reserving exhibit numbers therefor. 

38-2.2(54)-P2630 OBJECTIONS (1) Any evidence offered in 
whatever form shall be subject to appropriate and timely objec
tion. When objection is made to the admissibility of evidence, 
such evidence may be received subject to later ruling by the 
Commission. The Commission, in its discretion, either with or 
without objection, may exclude inadmissible, incompetent, 
cumulative, or irrelevant evidence, or order the presentation 
of such evidence discontinued. Parties objecting to the intro
duction of evidence shall briefly state the grounds of objec
tion at the time such evidence is offered. The evidence to be 
admitted at hearing shall be material and relevant to the 
issue. 

38-2.2(54)-P2640 OFFERS OF PROOF (1) An offer of proof 
for the record shall conslst of a statement of the substance of 
the evidence to which objection has been sustained. The offer 
shall become a part of the record, but only for purpose of 
judicial review. 

Sub-Chapter i5 fQ 

Proposed Findings and Conclusions; Briefs 

38-2.2(60)-P2650 PROPOSED FINDINGS AND CONCLUSIONS OF 
PARTIES (1) Notice. The Presiding Officer may require all 
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~arties of record to file proposed findings of fact and con
clusions of law at the close of testimony in the proceeding. 
1'he presiding officer shall immediately fix the time in which 
such proposed findings and conclusions shall be filed. No 
decision, report or recomnlended order shall be made until after 
the expiration of the time so fixed. 

(2) Contents. Each proposed finding of fact and con
clusion of law shall be clearly and concisely stated and num
bered. Each statement shall show specifically the testimony by 
appropriate transcript reference which supports that proposed 
finding of fact, if a transcript ~s-a~a~iab±e has been prepared. 

(3) Copies Required. An original and ei:9l'tt six copies 
accompanied by a certificate of service shall be filed with the 
Commission and one cory shall be filed with each attorney of 
record or each party. 

(4) ~nlargement of Time. Any party may petition the 
presiding officer for an enlargement of time in which to file 
proposed findings of fact and conclusions of law. Such peti
tion shall state the reasons why the enlargement is required. 

(5) Failure to File - Dismissal. The Commission may dis
miss any proceeding where the party who initiated such pro
ceeding fails to comply with this rule and the failure of any 
other party may be deemed a waiver of the right to participate 
further. 

38-2.2(60)-P2660 BRIEFS AND ORAL ARGUMENT: RIGHT TO FILE 
OR ARGUE (l) A party shall have the right to file a brief or 
present oral argument in any hearing before the Commission. 
The Presiding Officer may require the filing of briefs or the 
presentation of oral argument or both by the parties. Requests 
for filing of briefs or oral argument shall be made before or 
at the close of the hearing and may be made in writing or 
orally on the record. 

38-2.2(60)-P2670 TIME (l) Briefs. Unless otherwise 
ordered by the presldlng officer, when brlefs are to be flled 
in any proceeding, the applicant or complainant shall have 
twenty (20) days after close of hearing, or twenty (20) days 
after the date the complete transcript of the hearings is filed 
with the Commission if a transcript is prepared, in which to 
file its brief. Unless otherwise ordered, any other party 
shall have twenty (20) days thereafter to file its brief. 
Reply briefs may be filed ten days thereafter. The Secretary 
of the Commission shall notify all parties of the date of the 
filing of the transcript. 

(2) Enlargement. Petition for enlargement of time to 
file a brief must be filed prior to that time as set out in (a) 
above, and must set forth good cause for the granting of the 
enlargement. 

(3) Oral Argument. unless otherwise ordered by the pre
siding officer the time allowed for oral argument shall be as 
follows: (l) For an applicant or complainant, sixty (60) 
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minutes, which may be divided between the original argument and 
reply argument, but no more than fifteen (15) minutes shall be 
allowed for reply argument and (2) For other parties forty
five (45) minutes each. 

38-2.2(60)-P2680 FILING AND SERVICE OF BRIEFS (1) All 
briefs shall be filed with the Secretary of the Commission and 
must be accompanied by a written certificate of service showing 
service on each opposing counsel, party or parties. An orig
inal and ~~~ht six copies shall be filed with the Commission. 

38-2.2(60)-P2690 BRIEFS, CONTENTS (1) Briefs shall be 
concise, and shall, when a transcript is prepared, include 
transcript citations for each statement of fact. Briefs ex
ceeding twenty pages excluding appendices shall contain a 
subject index with page references and a list of authorities if 
any cited. 

Sub-Chapter ±6 64 

Commission Decisions and Orders, 
Exceptions, Rehearings and Reconsideration 

38-2.2(64)-P2700 COMMISSION DECISIONS AND ORDERS (l) An 
order or decis~on in writing by the Commission will issue in 
every proceeding. The order or decision shall contain sepa
rately stated findings of fact and conclusions of law. One 
copy of the order shall be served on each party. Additional 
copies may be requested, and will be provided at a charge to be 
fixed by the Commission. 

(2) The Commission may adopt a presiding officer's (or ex
aminer's) proposed decision. If a proposed decision is adopted 
in its entirety, the Commission decision shall so state on the 
signature page. Where the only changes between the Commission 
decisions and the Presiding Officer's or Examiner's decision 
are those to correct grammar or typographical errors, the Corn
mission order or decision shall so state on the signature page. 

(3) The Commission may issue a decision which makes ref
erence to the proposed decision and indicates disagreements 
with the presiding officer or examiner, and the Commission may 
make further or modified findings and conclusions based on the 
record. 

38-2.2(64)-P2710 ISSUANCE OF PRESIDING OFFICER OR EXAM
INER PROPOSED DECISION (l) Issuance. A hearing examiner may 
~ssue a proposed decision. The decision shall be served on all 
parties to the proceeding. The proposed order shall contain 
separately stated findings of fact and conclusions of law. If 
a transcript of a hearing is prepared, a proposed order need 
not be issued. 

(2) Proposed Order-Final-When. If all parties stipulate 
m•~'.i>'·•oo 12-12/23/77 
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and the commission does not disapprove of said stipulation, 
then a prepared order or decis1on may be considered a final 
order or decision of the commission. 

38-2.2(64)-P2720 EXCEPTIONS TO PROPOSED ORDERS (l) 
Briefs. Briefs on exceptions may be filed by any party within 
tWenty days after the proposed order is filed. Briefs opposing 
exceptions may be filed within ten days thereafter. Enlarge
ment of time may be granted for good cause shown with leave of 
a presiding officer or commissioner. 

(2) Contents. Briefs on exceptions and replies must 
specifically set forth the precise portions of the proposed 
decision to which the exception is taken, the reason for the 
exception, authorities on which the party relies, and specific 
citations to the transcript, if prepared. Parties are caution
ed that vague assertions as to what the record shows or doesn't 
show, without citation to the precise portion of the record, 
may be accorded little attention. 

(3) Copies. 1\n original and e'i:qk~ ~ix copies of each 
brief on exceptions and reply shall be filed with the Commis
sion, and be accompanied by a certificate of service showing 
proof of service of copies of same on each attorney or party or 
parties. 

38-2.2(64)-P2730 ORAL ARGUMENT TO COMHISSION AFTER PRO
POSED DECISION (l) Any party way petition the Commission for 
oral argument after the issuance of a eroposed decision. Such 
request may be included in a brief on exceptions or reply but 
must be filed no later than the last day to file replies. 

38-2.2(64)-P2740 REHEARINGS RE8FBNfN6-FR8EEEB~N65 (1) 
Application to Rehear R~epeft. Before issuance of a Commission 
decision, or after the issuance of a proposed decision, a party 
to a proceeding may file with the Commission an application to 
set aside submission and reopen the proceeding for the taking 
of additional evidence. 

(2) Allegations. Such application shall specify the 
facts claimed to constitute grounds in justification thereof, 
including material changes of fact or of law alleged to have 
occurred since the conclusion of the hearing, and shall contain 
a brief statement of proposed additional evidence and an ex
planation as to why such evidence was not previously adduced. 

(3) Suggestions in Opposition. Within ten (10) days 
following the service of any petition to reopen, any other 
party may file suggestions in opposition thereto and in default 
thereof shall be deemed to have waived any objection thereto. 

(4) Commission May Reepen Rehear, When. The Co~~ission 
on its own motion may reopen any proceeding after final sub
mission when it has reason to believe that conditions of fact 
or law have so changed as to require, or that the public in
terest requires the reopening of such proceeding. The Commis
sion may limit the reopened hearing to matters alleged in the 
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petition and proof thereof. 

38-2.2(64)-P2750 RECONSIDERATION (l) ~:otion for Recon
sideration. Within ten (10) days after an order or decision has 
been made by the Commission, aR6 be~eEe-~fte-e€€ee~~ve-ea~e-e€ 
s~eR-SEeeE-eE-eee~e~eR7 any party may apply for a reconsidera
tion in respect to any matter determined therein. Such motion 
shall set forth specifically the ground or grounds on which the 
movant considers said order or decision to be unlawful, unjust 
or unreasonable. 

(2) Effect of Filing. Motion for such a reconsideration 
shall not excuse any corporation or person or public ut~lity 
from complying with or obeying any order or decision or any 
requirement of an order or decision of the Commission, or 
operate in any manner to stay or postpone the enforcement 
thereof except as the Commission may by order direct as pro
vided by law. 

(3) Modification of Original Order. If, after such 
motion for reconsideration is filed, the Commission is of the 
opinion that the original order or decision is in any respect 
unjust or unwarranted, or should be changed, the Commission may 
abrogate, change or modify the same. 

(4) Brief Required. A motion for reconsideration shall 
not be well taken unless accompanied by a supporting brief. 

(5) Denial. A motion for reconsideration shall be deemed 
denied when ~t has not been acted upon within ten days of its 
filing. 

(6) When order Final For Purpose of Appeal. A Commission 
order is final for purpose of appeal upon the entry of a ruling 
on a motion for reconsiderat~on, or upon the passage of ten 
days following the filing of such a motion, whichever event 
occurs first. If no motion to reconsider is filed, the order 
is final and appealable within th~rty days of ~ts serv~ce. 

38-2.2(64)-P2760 APPEALS (1) Appeals of a Commission 
decis~on are as prov~ded by law. 

4. A public hearing on the proposed adoption of rules for 
all Commission contested cases was held October 18, 1977, at 
10:00 a.m., in the Senate Chamber, State Capitol, at which time 
oral comments were received. Written comments were received by 
the department from the date of notice until October 28, 1977. 

Representatives of General Telephone, Mountain Bell, and 
Montana Power felt that the rules should provide some means of 
protecting proprietary matters. This matter is taken care of 
under the recommended modification of the discovery rules, by 
means of protective orders. In addition, amendment of the 
Public Records rule restating the Commission's power under 
Sec. 70-111 to keep materials confidential for a period of 
time meets this problem. 

Mountain Bell suggested that there was no apparent need 
for a "preliminary review" of documents prior to the assignment 
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of a docket number, because these rules allow for rejection of 
such documents through review subsequent to assignment of a 
docket number. The Commission agrees, as these rules allow 
subsequent rejection. 

Gene Carroll and Terry Whiteside, both Class B Interstate 
Commerce Commission Practitioners, and several non-practition
er supporters of their position, including Viggo Anderson of 
the Montana Grain Growers Association, expressed concern over 
this agency overly restricting representation before the Corn
mission. A Class "B" practitioner before the I.C.C., prior to 
designation as such, must have passed a competency test over 
matters under the Commission's jurisdiction. In view of this 
public safeguard, it seems reasonable that representation by 
these practitioners should be allowed before the Commission. 

Northwestern Telephone Systems, Inc., and M.D.U. testi
fied that the multiplicity of proceeding and pleading defini
tions outlined in the sub-chapter on Definition serve no valid 
purpose. However, after reviewing the relevant section, it is 
believed that the distinctions are not ambiguous and serve a 
legitimate purpose in distinguishing among the different types 
of actions before the Commission. Accordingly, the proceeding 
and pleading distinctions are adopted substantially as proposed. 

The definition of "party" in sub-chapter 6 affords the 
Conunission staff the rights and responsibilities of a "party," 
while exempting them from the prohibition of ex parte conununi
cations with the Conunission. Mountain Bell's comments suggest 
that this raises due process problems. Existing case law, 
however, suggests that such treatment is permissible and not 
violative of due process standards. Further, the limited 
number of Commission staff prevents the "separation of func
tions" enjoyed by many federal agencies. 

At the suggestion of 11ontana-Dakota Utilities, the rule on 
"Signature" requiring a party or his attorney to sign documents 
and pleading has been deleted as it was duplicative of the rule 
on "Pleadings" set out on page 6 of the proposed rules. 

In conformity with the suggestion of the Presiding Officer, 
the number of copies of pleadings or documents required has 
been reduced from the proposed "eight" to six in an effort to 
relieve the expenses incurred by parties before the Commission. 

Language requiring notice to "parties known to be inter
ested in the proceeding" has been deleted at the suggestion of 
M.D.U. and P. P. & L. The M.A.P.A. requires only publication 
in a newspaper of general circulation in the area affected by 
the filed pleadings or documents. To require notice to "par
ties known to be interested, •· because of the ambiguity in de
fining such, could result in reversible error because of the 
remote interest of a tangential party. 

Concern was expressed by M.D.U. that the rule on special 
intervention, which would permit a party to broaden the issues 
in a proceeding, might unduly complicate a contested case. 
~1odification of the standard for disposition of special inter
vention petitions solves this legitimate concern. oisallow-
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ance of petitions that would "unduly broaden" the issues in a 
proceeding is an effective safeguard. 

Most participating parties complained that the proposed 
discovery rules were unduly complicated and confusing. Parties 
felt they would be unable to determine what procedure governed. 
At the suggestion of several parties, the Commission, in place 
of its original proposal, adopts the discovery provisions of 
the Rules of Civil Procedure. These rules provide a compre
hensive set of discovery procedures and are familiar to the 
great majority of practitioners before the Commission. Also, 
this approach is consistent with the Attorney General's pro
posed amendments to the Model Procedural Rules. 

Subsection 2 of this rule concerning data requests is in
tended to foster cooperation among the parties through the use 
of informal data requests. 

P.P. & L., Consumer Counsel and Montana Power saw a need 
to clarify the time within which an appeal must be taken when 
a motion for reconsideration has been filed. Subsection (6) 
of the Reconsideration rule is intended to meet this problem. 

'/ 

'•/' _,(" 

GORDON E. BOLLINGER, Chairman 

Certified to the Secretary of State December 15, 1977. 
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DEPART!1ENT OF PROFESSIONAL AND OCCUPATION!'.L LICENSHJG 
BOARD OF OSTEOPATHIC PHYSICIANS 

Adoption of Rule 40-3.70(2)-P7015 CITIZEN PARTICIPATION 
PULES- P·TCORPOEATION 
BY Rl\FERENC'E 

1. The Board of Osteopathic Physicians published ~otire 
Ko. 40-3-74-2 of a proposed adoption of new rules relating to 
public participation in board decision making on October 24, 
1977, at page 659, ~.,AR 1977, Issue No. 10. 

2. The adoption incorporates as rules of the Soard, the 
rules of the Department of Professional and Occupational 
Licensing regarding public participation in department decision 
making, which have been duly adopted and published in Title 
40, Chapter 2, Sub-Chapter 14 of the Administrative Rules of 
tv;:ontana. 

The reason for the adoption is that such action is ~an
dated by section 82-4228, R.C.M. 1947. That section requires 
all agencies to adopt rules which specify the means by which 
the public may participate in decision making functions. 
Rather than adopt its own set of rules and for the sake of 
expediency, the board has reviewed and approved the Cepartment 
rules, and has incorporated them as their own. 

3. No requests for hearing made or comments received. 
4. The adoption of the rule has been made exactly as 

proposed. 
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BEFORE TilE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In tl1e matter of the amend
ment of the general provisions 
and format instructions for 
rulemaking under the Jlontana 
Administrative Procedure Act 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF 
NEW RULES AND MIENDMENT 
OF RULES (GENERAL 
PROVISIONS) 

1. On October 24, 1977, the Secretary of State's office 
published notice of proposed adoption of new rules and amend
ment of rules in Chapter 2, Title I, concerning the general 
provisions and format instructions for rulemaking under the 
Hontana Administrative Procedure Act, at pages 660 through 
688, of the Montana Administrative Register, issue number 10. 

2. An informal hearing was held on November 17, 1977. 
No formal comments were received. The Secretary of State's 
office will renumber its rules in this chapter under the new 
simplified section numbering system. Specifically: 

(a) Rule l-1.2(1)-P200, proposed to be amended at p. 661, 
will now be numbered 1.2.000 PREFACE, and amended as proposed. 

(b) Rule l-1.2(6)-P2040, ~reposed to be amended at p. 
688, will now be transferred to Rule 1.2.003 TITLE NUMBER 
ASSIG!~MENT, and amended as proposed. 

(c) Rule l-1.2(2)-P210, proposed to be amended at p. 661, 
will no~1 be numbered 1. 2. 010 BREAKDOWN OF THE CODE, and amended 
as proposed. 

(d) Rule l-1.2(2)-P220, proposed to be amended at p. 664, 
will now be numbered 1.2.020 RULE TYPES, AND THEIR LOCATION, 
and amended as proposed with the followLng change: 

(1) (b) Procedural rules are of various types including 
but not limited to the following. (The remainder of the para
graph has not been changed.) 

(e) Rule l-1.2(2)-P230 proposed to be amended at p. 665, 
wi 11 now be numbered 1. 2 • 0 3 0 CODE NUl1BERING OF RULES, and 
amended as proposed with the following change: 

(7) This numbering system has been widely criticized as 
cumbersome and excessive. After the statutes are recodified 
in 1979, the Administrative Rules will be recodified, too, and 
rules will then have shorter, simpler numbers. Pre~~~~y7-~ A 
three-part identifier will be used (title, chapter, section); 
so that rule 2-2.6BI-S6040 would become rule 2.8.040, for 
example. Howe~er,-for-the-$~ke-of-con8%8tency,-%t-w%~~-he 

aece88ery-to-feiiow-the-oid-8y~tem-~nt%~-reeod%£%e~tion-ef-the 
r~le~-%8-e~thor%~ed• If an agency is redoing a complete title 
or a chapter with more than SO pages in their portion, and 
the do not cLte extensLvely to section numbers in other chap
ers, t ey may, WLt permLSSLon rom t e Secretary o tate s 

offLce, begLn the new sLmplLfLed nufuberLng system by fol!owLng 
the steps lLsted below: 
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SIMPLIFICATION OF RULE SECTION NUMllERS; e.g. 4-2.22(18)-S22220 
I, Eliminate the "-2" or "-3" 

immediately following the title so that title 
and chapter are separated by a decimal point: 4.22(18)-S22220 

II. Eliminate the sub-chapter and the 
parenthesis around it: 4.22-522220 

III. Eliminate the hyphen and insert 
a decimal point in its place: 4.22.522220 

IV. Eliminate the "O", "P 11
, or "S" 

in front of the final set of digits: 4.22.22220 
V. Shorten the final set of digits by 

eliminating the first number or numbers 
which represent the chapter, and then make 
a three-digit number. If only two digits 
remain after taking away the chapter numbers, 
insert a zero in front of these digits. 
Example: 4-2.22(2)-S2280 becomes 4.22.080. 
If three digits remain, add 100. Example: 
22.080 becomes 22.180. 4.22.320 

VI. Go back to the chapter number and 
shorten it to no more than three numbers 
and letters. Use the numbers skipped over 
in the old skipping-by-fours method and 
then use letters as needed. Example: make 
chapter 14B!I into chapter 17, or 17A, or 
17B. 
Note: A department's organizational rule 
would always be (title).l.OOO (4.1.000) 
and its basic procedural rule would be 
(title) .2.000 (4.2.000). 

Option: Under the section renumbering system just out
lined, the sub-chapters lose all significance. If an agency 
needs to preserve distinctions between its sub-chapters for 
policy reasons, it may do so by starting each sub-chapter 
as a different set of hundreds, For example: 

CHAPTER 22 
HOSPITAL & MEDICAL FACILITIES 

OLD 
16-2.22(1)-82200 

-S2210 
-52220 
-S2221 
-52222 
-S2223 
-82230 

-S2240 
-S2250 
-S2260 
-S2261 

SUD-CHAPTER 2 
Construction Bureau 

NEW 
16.22.000 
16.22.010 
16.22.020 
16.22.021 
16.22.022 
16.22.023 
16.22.030 

16.22.100 
16.22.110 
16.22.120 
16.22.130 
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SUB-CHAPTER 6 
Emergency Medical Services Bureau 

-S2270 16.22.200 

Annual review is an excellent time for agencies to change over 
to this new number~n1 system. 

(f) Rule 1 1.2 2) P24o, proposed to be amended at p. 669, 
will now be numbered 1.2.040 HODEL RULES: LOCATION AND INCOR
PORATION BY REFERE!:<CE, and amended as proposed with the follow
~ng change: 

(2) If the department chooses to adopt the il.ttorney 
General's Rules verbatim then such rules need not be stated 
verbatim. Rather, this type of adoption may be noted simply 
by stating in the first section/rule under Chapter 2, that 
~~ke-Bepar~~e~~-e£-----------------nae-nere±~-adep~ed-a~d 
±~eerpera~ed-~ne-A~~er~e~ Se~eral~e-Medel-Preeed~ral-R~le~ 
--------~kre~~n--------ey-re£ere~ee-~e-e~en-r~les-ae-~~a~ed 

,.,,., ARM-':I'±~ie-1 7 -enap~er-6,.-e£-~k±e-eede..- "The Department of 
. adopts the Attorney General's :lode! Procedural 

Rules, ~~~ through ~~- and all subsequent amendments to 
the Model Procedural Rules, and incorporates herein those rules 
bv ref ere nee.'' ----------

. (g) Rule l-1.2(2)-P250 proposed to be amended at~- 669, 
will now be numberec l. 2. 050 SI:CTIOti HISTORY iHJTI:S an(' umeondPc: 
as proposed with tw, fol1owingchanges: -~---~ 

(l) (a) a citation to the aut!10rity under whic>, the sect~on 
was a<~Opted and sessio11 law or R.C.~~ section beir1g implcrnen~ed. 

(2) (al the sirrpl'\riecT" h1story of the i:oitictl rule consist:=
inq of the stn.tutor~· nuthori t:/ citation, the sessio:·1 law or 
H.C.!1. section bein0 im~lemented if it is differen~ frore the 
autilOrl:t:YCTGtror:-;r,-,, the--effective date. 

(2) (b) 1\n amer.dment to either of the above ruies after 
l/l/78: (History: Sec. 4C-208, R.C.~L 1947; HIP Sec. 4G-2l.8, 
R.C./1. 19~7, Eff. 12/31/7'1 (or 3/6/76); AMD, 1978 1\l\P !'· 124, 
rff. 1/26/78) --· 

(2) (d) An amendment to the above rule after 1/1/78: 
(History: Sec. 46-208, R.C.il. 1947; PIP Sec. 46-218, R.C.Il. 
1947; NEv! I:ff. 3/6/7G; MID Eff. 1/5/77; MID, 1978 ~L',F( p. 131, 
R1.~2726/78) --

(2) (e) Repealing the rule in (c) after l/l/78: (Iii story: 
Sec. 46-208, !\.C.~!. 1947, HlP Sec. 46-218, R.C.il. 1947; NI:\-1 
r:f:C. 3/6/76; A~lD Eff. l/5/77; REP 197 8 MAR p. 2 07, f:ff. 3726/78) 

(2) (f) Transfer to the rule (c) after 1/1/78: (History: 
Sec. 4£.-208, R.C.!1. 1947; I!ll' Sec. 46-218, R.C.I!. 1947; NEVI 
Eff. 3/6/76, a;,; 32-2.Gll(26)-56046; Al'!D Eff. 1/S/77; TRli.Ns
Eff. 3/26/78) 

(2)~rtj~ A new rule adopted after 1/l/78: (History: sec. 
46-208, R.C.M. 1947; IMP Sec. 46-218, R.C.!1. 1947; NI:H 1978 
MAR p. 423, Eff. 5/26 -

(4) Add after last sentence - The full history would 
carry forward the simplified history from the old rule includ
ing citation of old section number. 
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(4) (a) When rules are transferred to a different location 
the section numbers and catchphrases should be listed with a 
statement placed in their old location "Old numbers are no 
longer in use due to transfer to (cite location). 

(h) Rule l-1.2(2)-P260 proposed to be amended at p. 671, 
will now be numbered 1.2.060 CATCHPHRASES, and amended as pro
posed. 

(i) Rule l-1.2(2)-P270, proposed to be amended at p. 671, 
will now be numbered 1.2.070 PAGE NUMBERING SYSTEM, and adopted 
as proposed. 

(jl Rule l-1.2(2)-P280, proposed to be amended at p. 672, 
will now be numbered 1.2.080 LOCATION OF RULE CHANGES, and 
amended as proposed. 

(k) Rule l-1.2(2)-P290, proposed to be amended at p. 672, 
will now be numbered 1.2.090 POSITIONING OF CODE ITEMS, and 
amended as proposed with the following changes: 

(1) (a) The titles followed by sub-title headings and 
~~sexee table of contents to all the chapters under the title 
and each sub-title. Each department's portion of the code 
shall begin with a title page and chapter ~~sex table of con
tents which begins with the heading "title" followed by the 
ass~gned title number. Beneath that will be the name of the 
department. Deneath that will be the heading "Sub-Title 2". 
Beneath that will begin the chapter ~~dex table of contents 
containing a listing of all chapters under the sub-t~tle pre
ceded by the chapter number assigned by the department. Follow
ing each chapter listing will be the page number on which that 
chapter begins. Following the last chapter listing under "Sub
Title 2" will be the heading "Sub-Title 3". Then again, all 
the chapters under "Sub-Title" will be listed followed by the 
page number on which it begins. Refer to 1.2.030 for numbering 
of sub-chapters. 
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(n) The new rule proposed at p. 681 to be numbered 
l-1.2(6)-P2002 will now be numbered 1.2.102 PREPARATION OF 
RULE CHANGES FOR INSERTION IN CODE and adopted as proposed. 
-----ro) The new rule proposed at p. 684 to be numbered 
l-1.2(6)-P2003 will now be numbered 1.2.103 INDEXING, CROSS 
REFERENCE TABLE and adopted as proposed. 

(p) The new rule proposed at p. 686 to be numbered 
l-1.2(6)-P2004 will now be numbered 1.2.104 ADMINISTRATIVE 
ORDER and adopted as proposed. 
-----(g) Rule l-1.2(6)-P2010 proposed to be amended at p. 687, 
will now be numbered 1. 2 .llO UPDATING THE CODE--PROCI::DURJ:S 1 

and adopted as proposed. 
(r) The new rule proposed at p. 687 to be numbered 

l-1.2(6)-P20ll will now be numbered 1.2.lll ANNUAL REVIEW OF 
RULES BY AGENCY and adopted as proposed with the followlng 
changes: 

(1) As provided in Section 82-4204(6), R.C.M. 1947, each 
agency shall at least annually review its rules to determine if 
any new rule should be adopted or any existing rules should be 
modified or repealed. A schedule will be set up by the Secre
tary of State's office and each department will be informed 
wh-en thelr annual review should be conducted. During the 
annual rev1ew agencies are requested to el1minate decimal 
point pages where possible, shorten histories as provided in 
ARM l-1.2(2)-P250 (1.2.050) and submit uodated title table of 
contents, chapter table of contents, topical index and cross 
reference tables. Annual review is the ideal time to convert 
the entire title or chapters of at least f1fty pages to the 
new numbering system. Refer to l-1.2(2)-P230 (1.2.030) 

(s) Rule 1-1.2(6)-P2020, proposed to be amended at p. 688, 
wi.ll nov be numbered 1.2.120 ~10NTANA ADMINISTRATIVE REGISTER, 
and adopted as proposed. 

(t) The new rule proposed at p. 688 to be numbered 
1.-L2((,)-P202l will now be numbered 1.2.121 AGI:NCY FILING FEES, 
and adopted as proposed. 

(u) Rule l-1.2(6)-P2030, proposed to be amended at p. 688, 
wi 11 now be numbered l. 2.130 SUBSCRIPTION TO THE CODE--COST, 
and amended as proposed. 

(v) Rule l-1.1(6)-P2040 has been transferred to 1.2.003 
TITLE NUMBI:R ASSIGN~lENTS and amended as proposed. 

(w) Rule l-l.2(6)-P2050, proposed to be amended at p. 68b, 
will now be numbered 1. 2.150 HOW TO CITE THE AD:1INISTRATIVF 
RULES OF MOIJTI\NA, and amended as proposed, 
-~ 3. The rationale for the proposed revision of the format 
and general provisions is that the changes are necessary to 
(a) incorporate amendments to MAPA enacted by Chapter 285, Laws 
of 1977 (House Bill 77), (b) reflect changes in the Attorney 
General's Model Rules currently under consideration, (c) imple
ment the legislature's intent that the Administrative Rules of 
Montana be published in a simpler, more readable, and more 
easily maintained manner, and (d) set forth policies to facili
tate the publication of a revised edition of the entire 
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administrative code folloHing recodification of the statutory 
law of !lantana anticipated in 1979. 

~ated this 15th day of Jecernber, 1977. 

FH.ANK HURRAY 
Secretary of State 
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Example 4: Simplified Numbering Method 
Old Method: ARM 2-2.22(6)-S2270 
New Method: ARH 2.22.070 (If two digits remain after 

eliminating the chapter number, add a zero in front.) 

I 
Section}Rule ,~urnper 

Full Code No. ARM 2.22.070 

, ~ -~partm<O>!'t of_ Administration 

Code iilame 

Example 5: Simplified t'lumbering Method 
Old Method: A~~ 2-2.22(6)-S22070 
New Method: ARM 2.22.170 (If three digits remain 

after eliminating tile cnapter number, add 100.) 

r--- Dej;.)OSitory Board (Chapter) 

\ Section/Rule Number 

Full Code No. Aru4T.-km 
// /_ __ Depo_rt_~nc _ef_Admini•e<•Uen 

,,..,,:_·,,, .. 12-12/23/77 
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BEFORE THE COMMISSIONER OF CAMPAIGN 
FINANCES AND PRACTICES OF 

THE STATE OF MONTANA 

In the matter of the adop
tion of a proposed rule "I" 

NOTICE OF ADOPTION OF AN INTER
PRETIVE RULE, ARM 44-3.10(6)
Sl04l, defining terms as used 
in §23-47-133, R.C.M. 1947, 
which requires statements of 
attribution or responsibility, 
commonly known as "disclaimers," 
on election campaign materials. 

1. On October 24, 1977, the Commissioner of Campaign Fi
nances and Practices published notice of the proposed adoption 
of ARM rule "I" which defines and clarifies certain terms used 
in §23-47-133, R.C.M. 1947. The statute requires that the 
name and address of the printer and publisher appear on mate
rials which are circulated to the general public and used to 
influence the outcome of an election. The notice of public 
hearing and the text of the rule is found on page 708 of the 
1977 Montana Administrative Register, issue number 10. A pub
lic hearing on the proposed rule was held November 14, 1977. 

2. The Commissioner has adopted the rule as proposed, 
except that the rule is hereby given the ARM code number ARM 
44-3.10(6)-Sl041. No adverse testimony or comments were re
ceived. 

3. Section 23-47-133, R.C.M. 1947 provides in very gen
eral terms that any poster, pamphlet or other document relat
ing to any candidate or issue at an election must bear on its 
face the name and address of its printer and publisher, if it 
is circulated to the general public. The terms, however, are 
not defined, and are subject to varying interpretation. They 
have in the past led to a great deal of confusion, question, 
and expense both to candidates and to the Agency. The rule is 
"interpretive" in the sense that it attempts merely to explain 
what the statute requires. It is not necessarily intended to 
be exclusive or binding upon candidates or other law enforce
ment officials. 

In the matter of the adop
tion of a proposed rule "J" 

NOTICE OF ADOPTION OF AN INTER
PRETIVE RULE, ARM 44-3.10(6)
Sl042, defining "electioneering" 
for purposes of §23-47-119, 
R.C.M. 1947. 

1. On October 24, 1977, the Commissioner of Campaign Fi
nances and Practices published notice of the proposed adoption 
of ARM rule "J" which defines and clarifies the term "election
eering" as used in §23-47-119, R.C.M. 1947. The notice of pub
lic hearing and the text of the rule is found on page 709 of 
the 1977 Montana Administrative Register, issue number 10. A 
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public hearing on the proposed rule was held November 14, 1977. 
2. The Commissioner has adopted the rule as proposed, ex

cept that the rule is hereby given the ARM code number ARM 44-
3.10(6)-51042. No adverse testimony or comments were received. 

3. Section 23-47-119, R.C.M. 1947, prohibits election
eering within two hundred feet of a polling place, but does 
not define the term electioneering. Experience has shown that 
there is a wide range of conduct to which the term might or 
might not apply. No clarification is provided either in other 
statutes or in the case law of Montana. The consequent confu
sion has resulted in much uncertainty for campaigners and law 
enforcement officials, as well as in election contests. The 
rule attempts to clarify the term, and is "interpretive" in 
the sense that it is not necessarily intended to be exclusive 
nor binding on other law enforcement agencies. 

In the matter of the adop
tion of a proposed rule "H" 

NOTICE OF ADOPTION OF A RULE, 
ARM 44-3.10(6)-51081, defining 
"candidate" for purposes of the 
Campaign Finances and Practices 
Act of 1975, and the rules 
adopted pursuant thereto; and 
requiring the filing of period
ic reports by write-in candi
dates for public office who re
ceive contributions or make ex
penditures in their campaigns. 

1. On October 24, 1977, the Commissioner of Campaign Fi
nances and Practices published notice of the proposed adoption 
of ARM rule "H" which defines "candidate" for purposes of the 
Campaign Finances and Practices Act of 1975 and the rules 
adopted pursuant to it. The notice of public hearing and the 
text of the rule is found on page 707 of the 1977 Montana Ad
ministrative Register, issue number 10. A public hearing on 
the proposed rule was held November 14, 1977. 

2. The Commissioner has adopted the rule as proposed, ex
cept that the rule is hereby given the ARM code number ARM 44-
3.10(6)-51081. No adverse testimony or comments were received. 

3. The Commissioner is adopting this rule because of the 
unfairness which occasionally results from the current defini
tion of "candidate," which does not include write-in candi
dates. While most such candidates do not actively campaign 
(and they would not be required to report under the proposed 
rule), some do and they receive contributions and make expendi
tures to influence the result of an election; yet they are not, 
as are declared candidates, required to file reports. The pub
lic, therefore, has no information concerning the candidate's 
finances or the magnitude of his campaign. The rule thus fur
thers the Act's goal of disclosing the source and disposition 
of funds used to influence elections in Montana. 

12-1212 3/77 , •• , . . :'''·" 
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In the matter of the adop
tion of a proposed rule "G" 

NOTICE OF ADOPTION OF A RULE, 
ARM 44-3.10(6)-51086, defining 
"ballot issue" for purposes of 
the campaign Finances and Prac
tices Act of 1975 and the rules 
adopted pursuant thereto, and 
providing a method for political 
committees supporting or oppos
ing such issues to report the 
source of cash on hand as of 
the date of certification. 

l. On October 24, 1977, the Commissioner of campaign Fi
nances and Practices published notice of the proposed adoption 
of ARM rule "G" which specifies that a "ballot issue," as the 
term is used in the Campaign Finances and Practices Act of 
1975 (§§23-4776 et seq., R.C.M. 1947) becomes a ballot issue 
when and if certification occurs by the proper official that 
it is qualified for the ballot. It further provides that 
groups supporting or opposing such issues with cash which they 
have on hand as of the date of certification shall report the 
source of such funds as if the most recent contributions made 
up the balance. The notice of public hearing and the text of 
the rule is found on page 705 of the 1977 Montana Administra
tive Register, issue number 10. A public hearing on the pro
posed rule was held November 14, 1977. 

2. The Commissioner has adopted the rule as proposed, ex
cept that the rule is hereby given the ARM code number ARM 44-
3.10(6)-51086. No adverse testimony or comments were received. 

3. The Campaign Finances and Practices Act specifies that 
expenditures made to support or oppose a ballot issue are ex
penditures to influence the result of an election and that com
mittees supporting or opposing them are "political committees." 
It does not, however, specify when or by what means an issue 
becomes a "ballot issue," nor at what point funds used to in
fluence it become reportable. The new rule answers both ques
tions and picks the most reasonable and certain method of de
termination. Under the rule, pre-certification expenses of 
printing and circulating petitions (for instance) will not be 
"expenditures." Groups utilizing funds on hand as of the date 
of certification to support or oppose a ballot issue after its 
certification must account for them by source, with the most 
recently received contributions being presumed to make up the 
balance. 
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In the matter of the adop
tion of a proposed rule "K" 

NOTICE OF ADOPTION OF A RULE, 
ARM 44-3.10(10)-SlOlBS describ
ing the closing report for the 
reporting of campaign contribu
tions and expenditures required 
of candidates and political 
committees under the Campaign 
Finances and Practices Act of 
1975; prescribing the condi
tions for its filing. 

1. On October 24, 1977, the Commissioner of campaign Fi
nances and Practices published notice of the proposed adoption 
of ARM rule "K" which specifies the time and conditions for 
the filing of a closing report of campaign contributions and 
expenditures by candidates and political committees, under the 
Campaign Finances and Practices Act of 1975 (§§23-4776 et seq., 
R.C.M. 1947). The notice of public hearing and the text of 
the rule is found on page 710 of the 1977 Montana Administra
tive Register, issue number 10. A public hearing on the pro
posed rule was held November 14, 1977. 

2. The Commissioner has adopted the rule as proposed, ex
cept that the rule is hereby given the ARM code number ARM 44-
3.10(10)-Sl0185, No adverse testimony or comments were re
ceived. 

3, Section 23-4778, R.C.M. 1947, states that candidates 
and committees shall file a report of contributions and expen
ditures whenever the books are closed, but does not explain it 
further. The agency earlier specified, by advisory opinion, 
that a closing report could be filed when debts and obliga
tions were extinguished and there was a zero balance in the 
campaign depository. This has proved undesirable in practice, 
particularly in the case of political committees which main
tain an ongoing existence. The rule provides that most candi
dates and committees maintain a balance in their accounts. 
The date of the closing report may coincide with the regular 
post-election report, thus saving paperwork; it also provides 
that, for committees which wish to retain a balance and remain 
in existence, the date of the closing report will be the be
ginning of a new reporting period for purposes of the aggrega
tion of contributions and expenditures. This policy should 
alleviate many of the accounting problems encountered by (for 
instance) local party committees. Due to the express language 
of §23-4778, candidates for statewide office (governor, etc) 
and committees organized to support a statewide candidate or 
issue must continue to report until a zero balance obtains . 
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In the matter of the amend
ment of rule ARM 44-3.10(6)-
51070 

NOTICE OF AMENDMENT OF RULE ARM 
44-3.10(6)-51070, defining "ag
gregate contribution" for pur
poses of §23-4795, R.C.M. 1947. 

1. On october 24, 1977, the Commissioner of Campaign Fi
nances and Practices published notice of a proposed amendment 
to rule ARM 44-3.10(6)-51070, which defines the term "aggre
gate contribution" for the purposes of §23-4795, R.C.M. The 
notice appeared on page 690 of the 1977 Montana Administrative 
Register, issue number 10. No adverse testimony or comments 
were received. 

2. The Commissioner has amended the rule as proposed. 
The language of the amendment appears in the Montana Adminis
trative Register as noted above. The rule itself appears on 
page 44-13 of the Montana Administrative Code. 

3. The rule, as amended, eliminates the language "candi
date and his or her immediate family," pursuant to 1977 amend
ments of §23-4795, R.C.M. 1947. Under the rule and statute as 
amended, a candidate will not be limited in what he can contri
bute or expend from his personal funds; but members of his 
family will be treated as "individuals" and subject to the con
tribution limitations contained in §23-4795(1), R.C.M. 1947. 
Other minor changes are made for style, grammar, and clarity. 

In the matter of the amend
ment of rule ARM 44-3.10(6) 
-51080, ARM 44-3.10(6)-
51090, and ARM 44-3.10(10)
Sl0300 

NOTICE OF AMENDMENT OF RULES 
ARM 44-3.10(6)-51080, ARM 44-
3.10(6)-81090, and ARM 44-3.10 
(10)-510300; respectively de
fining ''expenditure,'' ''polit
ical committee," and "earmarked 
contribution," as those terms 
are used in the Campaign Prac
tices Act and the Commis
sioner's rules. 

1. On October 24, 1977, the Commissioner of Campaign Fi
nances and Practices published notice of a proposed amendment 
to rules ARM 44-3.10(6)-51080, ARM 44-3.10(6)-51090, and ARM 
44-3.10(10)-Sl0300; respectively defining "expenditure," "po
litical committee," and "earmarked contribution," as those 
terms are used in the Campaign Practices Act, §§23-4776 et 
seq., R.C.M. 1947. The notice appeared on pages 697 and 698 
of the 1977 Montana Administrative Register, issue number 10. 
A public hearing on the proposed amendments was held November 
14, 1977. 

2. The Commissioner has amended the rules as proposed. 
The language of the amendments appears in the Montana Adminis
trative Register as noted above. The rules themselves appear 
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on pages 44-13, 44-14, and 44-24 respectively of the Adminis
trative Rules of Montana. No adverse testimony or comments 
were received. 

3. The amendments are largely made for style, grammar, 
and clarity in accordance with the Commissioner's annual re
view of rules. They also provide that expenses incurred in 
supporting or opposing an issue before it is certified are not 
"expenditures," as defined; that money received for such pur
poses is not "earmarked contributions;" and that a group in
volved in the circulating of petitions or similar activity be
fore an issue is certified will not become a "political com
mittee" by reason of such disbursements. These latter changes 
are intended to amend the affected rules to agree with new 
rule "G" (see page 705 of the 1977 Montana Administrative 
Register, issue number 10), which provides that an issue be
comes a "ballot issue" upon certification by the proper offi
cial that the legal procedure necessary for its qualification 
has been completed. 

In the matter of the amend
ment of rule ARM 44-3.10 
(10)-510120 

NOTICE OF AMENDMENT OF RULE ARM 
44-3.10(10)-510120, describing, 
in general, the manner of filing 
periodic reports pursuant to the 
campaign Finances and Practices 
Act of 1975, as amended. 

1. On October 24, 1977, the Commissioner published no
tice of a proposed amendment to rule ARM 44-3.10(10)-510120, 
describing, in general, the manner of filing periodic reports 
pursuant to the Campaign Finances and Practices Act of 1975, 
as amended. The notice appeared on pages 699 and 700 of the 
1977 Montana Administrative Register, issue number 10. A pub
lic hearing on the proposed amendment was rreld November 14, 
1977. 

2. The Commissioner has amended the rule as proposed. 
The language of the amendment appears in the Montana Adminis
trative Register as noted above. The rule itself appears on 
page 44-16 of the Administrative Rules of Montana. No adverse 
testimony or comments were received. 

3. The Commissioner is making this amendment under the 
authority of §23-4778(7), which directs that the Commissioner 
shall adopt rules which shall permit committees which support 
or oppose more than one candidate, including political party 
committees, to file copies of one comprehensive report. State 
political party committees have reported in this manner under 
the present version of the rule, and the Commissioner's policy 
of allowing multi-candidate committees (qualified under 2 
U.5.C. §44l(a) (4)) to do the same has been in operation for 
more than a year with good results. The amendment, thus, does 
not effect a substantial change in policy, but merely codifies 
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existing policy, and enables the Commissioner to give a quick 
and firm answer to the many questions received in this area. 

In the matter of the amend
ment of rule ARM 44-3.10 
(10)-810130 

NOTICE OF AMENDMENT OF RULE ARM 
44-3.10(10)-810130, describing 
the statement of organization 
filed by political committees 
and prescribing a time for its 
filing. 

1. On October 24, 1977, the Commissioner of campaign Fi
nances and Practices published notice of a proposed amendment 
to rule ARM 44-3.10(10)-Sl0130, which describes the statement 
of candidate filed by candidates for public office and the 
statement of organization filed by political committees. The 
notice appeared on page 691 of the 1977 Montana Administrative 
Register, issue number 10. 

2. The Commissioner has amended the rule as proposed. 
The language of the amendment appears in the Montana Adminis
trative Register as noted above. The rule itself appears on 
page 44-17 of the Montana Administrative Code. No adverse 
testimony or comments were received. 

3. Subsection (2) of the rule is amended because of cer
tain definitional problems between the rule as presently writ
ten and the statute (§23-4781 [1], R.C.M. 1947). The rule, as 
now written, and §23-4781(1) require a political committee to 
file a statement of organization prior to receiving a contri
bution or making an expenditure; yet by statutory definition, 
a group does not become a "political committee" unless and 
until it does make an expenditure. This creates a logical 
contradiction. Furthermore, as the rule is currently written, 
it cannot practically be applied to incidental political com
mittees, which do not receive "contributions" in the normal 
sense or which continually receive dues or subscriptions in 
the normal course of their business. It is expected that the 
amendment, requiring a statement within five days (analogous 
to the statement of a candidate) will prove more administra
tively feasible. 

Subsection (2) (a) is amended because it is no longer ap
plicable. The subsection was an implementing rule which was 
promulgated to effect the provisions of the campaign Finances 
and Practices Act of 1975. 
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In the matter of the amend
ment of rule ARM 44-3.10 
(10)-510160 

NOTICE OF AMENDMENT OF RULE ARM 
44-3.10(10)-510160, prescribing 
the schedule for the filing of 
reports of campaign contribu
tions and expenditures by polit
ical committees influencing elec
tions on more than one level. 

1. On October 24, 1977, the Commissioner published notice 
of a proposed amendment to rule ARM 44-3.10(10)-510160, pre
scribing the schedule for the filing of reports of campaign 
contributions and expenditures by political committees influ
encing elections on more than one level. The notice appeared 
on page 701 of the 1977 Montana Administrative Register, is
sue number 10. A public hearing on the proposed amendment was 
held November 14, 1977. 

2. The Commissioner has amended the rule as proposed. 
The language of the amendment appears in the Montana Adminis
trative Register as noted above. The rule itself appears on 
pages 44-18 and 44-19 of the Administrative Rules of Montana. 
No adverse testimony or comments were received. 

3. The Commissioner is making this amendment because of 
the confusion and hardship which has resulted under our present 
policy. Currently, any political committee which expends funds 
to support or oppose a statewide candidate or ballot issue is 
required to report on the "statewide" schedule of §23-4778(3), 
R.C.M. 1947. This requires at least two extra reports in a 
year, and makes aggregation of total contributions and expendi
tures by such committees difficult because their books cannot 
be closed unless they show a zero balance. This is inconve
nient in the case of committees having a continuing existence. 
The amendment will eliminate both inconveniences. 

In the matter of the amend
ment of rule ARM 44-3.10 
(10)-510170 

NOTICE OF AMENDMENT OF RULE ARM 
44-3.10(10)-510170, prescribing 
the requirements for the filing 
of periodic reports of campaign 
contributions and expenditures 
by incidental political commit
tees. 

1. On October 24, 1977, the Commissioner of Campaign Fi
nances and Practices published notice of a proposed amendment 
to rule ARM 44-3.10(10)-510170, prescribing the requirements 
for the filing of periodic reports of campaign contributions 
and expenditures by incidental political committees. The no
tice appeared on pages 692 and 693 of the 1977 Montana Admin
istrative Register, issue number 10. 
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2. The Commissioner has amended the rule as proposed. 
The language of the amendment appears in the Montana Adminis
trative Register as noted above. The rule itself appears on 
page 44-19 of the Administrative Rules of Montana. No adverse 
testimony or comments were received. 

3. The amendment specifies that incidental political 
committees shall file periodic reports only for those periods 
in which they make an expenditure. The present version of 
the rule, which includes the word "contributions," does not 
apply well to incidental committees, which are typically on
going organizations such as labor organizations, corporations, 
or unincorporated associations which only occasionally expend 
funds to influence an election, and which do not receive "con
tributions" in the normal sense or which continually receive 
dues, etc. in the normal course of their business. The amend
ment works no substantive change in the policy of the Commis
sioner, but is undertaken pursuant to the annual review of 
the rules mandated by §82-4204(6), R.C.M. 1947. 

In the matter of the amend
ment of rule ARM 44-3.10 
(10)-510180 

NOTICE OF AMENDMENT OF RULE ARM 
44-3.10(10)-510180, prescribing 
a procedure for the filing of an 
initial report of campaign con
tributions and expenditures by 
candidates and political commit
tees. 

1. On October 24, 1977, the Commissioner of Campaign Fi
nances and Practices published notice of a proposed amendment 
to rule ARM 44-3.10 (10)-510180, prescribing a procedure for 
the filing of an initial report of campaign contributions and 
expenditures by candidates and political committees. The no
tice appeared on pages 693 and 694 of the 1977 Montana Admin
istrative Register, issue number 10. 

2. The Commissioner has amended the rule as proposed. 
The language of the amendment appears in the Montana Adminis
trative Register as noted above. The rule itself appears on 
page 44-20 of the Administrative Rules of Montana. No adverse 
testimony or comments were received. 

3. The stricken material applied to the special situa
tion prevailing after the passage of the Campaign Finances 
and Practices Act of 1975, §§23-4776 et seq., R.C.M. 1947, 
and provided directions for the filing of an initial report 
under the Act. The special situation which gave rise to sub
section (2) of the rule no longer obtains. Thus the stricken 
material is proposed to be deleted as obsolete. The amendment 
is undertaken pursuant to the Commissioner's annual review of 
its rules mandated by §82-4204(6), R.C.M. 1947, and works no 
substantial change in our present policy, nor in the present 
reports required of candidates and political committees. 
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In the matter of the amend
ment of rule ARM 44-3.10 
(10)-510190 

NOTICE OF AMENDMENT OF RULE ARM 
44-3.10(10)-Sl0190, prescribing 
the closing date of books for 
the filing of reports of cam 
paign contributions and expendi
tures by candidates for public 
office and political committees. 

1. On October 24, 1977, the Commissioner of campaign Fi
nances and Practices published notice of a proposed amendment 
to rule ARM 44-3.10(10)-510190, prescibing the closing date of 
books for the filing of reports of campaign contributions and 
expenditures by candidates for public office and political 
committees. The notice appeared on page 702 of the 1977 
Montana Administrative Register, issue number 10. A public 
hearing on the proposed amendment was held November 14, 1977. 

2. The Commissioner has amended the rule as proposed. 
The language of the amendment appears in the Montana Adminis
trative Register as noted above. The rule itself appears on 
pages 44-20 and 44-20.1 of the Administrative Rules of Montana. 
No adverse testimony or comments were received. 

3. The agency makes this amendment because of the confu
sion which has resulted from the closing dates not being uni
form for each required report and, in addition, so that many, 
if not most, candidates will be able to clear up all outstand
ing debts and obligations by the closing date for their post
election report. It is hoped that this amendment, in conjunc
tion with new rule "K" (see page 710 of the 1977 Montana Ad
ministrative Register, issue number 10), will enable most can
didates and committees to file their closing report on the 
same date that they are required to file their post-election 
report; thus, eliminating the need for later reports. 

In the matter of the amend
ment of rule ARM 44-3.10 
(10)-510250 

NOTICE OF AMENDMENT OF RULE ARM 
44-3.10(10)-510250, prescribing 
a uniform method for the re
porting of contributions by 
candidates for public office 
and political committees. 

1. On October 24, 1977, the Commissioner of Campaign Fi
nances and Practices published notice of a proposed amendment 
to rule ARM 44-3.10(10)-510250, prescribing a uniform method 
for the reporting of contributions by candidates for public 
office and political committees. The notice appeared on page 
703 of the 1977 Montana Administrative Register, issue number 
10. A public hearing on the proposed amendment was held 
November 14, 1977. 
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2. The Commissioner has amended the rule as proposed. 
The language of the amendment appears in the Montana Adminis
trative Register as noted above. The rule itself appears on 
pages 44-22 and 44-22.1 of the Administratjve Rules of Montana. 
No adverse testimony or conunents were received. 

3. 'T'he Commissioner makes this amendment to eliminate 
surplus language in tho rule as now written; to incorporate 
the substantive language of present rule MAC 44-3.10 (10)-
510320, which has been repealed (see page 689 of the 1977 
Montana Administrative Register, issue number 10); and to deal 
with the problems of property owned jointly by a candidate and 
another. A candidate is not currently limited in what he may 
contribute to his own campaign, but others (e.g., his spouse) 
are so limited under §23-4795(1). The Commissioner feels that 
it is not practical to attempt to limit what either the spouse 
or candidate may contribute in this situation (assuming, for 
instance, a joint bank account), but feels that it is in ac
cord with the intent of the legislature to require that such 
property must have been owned jointly prior to the time that 
the candidate filed for office. 

In the matter of the amend
ment of rule ARM 44-3.10 
(10)-510260 

NOTICE OF AMENDMENT OF RULE ARM 
44-3.10(10)-510260, describing 
procedures for the reporting by 
candidates and political commit
tees of in-kind contributions as 
campaign contributions. 

1. On October 24, 1977, the Commissioner of Campaign Fi
nances and Practices published notice of a proposed amendment 
to rule ARM 44-3.10(10)-510260, describing procedures for the 
reporting by candidates and political committee of in-kind 
contributions as campaign contributions. The notice appeared 
on pages 694 and 695 of the 1977 Montana Administrative Re
gister, issue number 10. 

2. The Commissioner has amended the rule as proposed. 
The language of the amendment appears in the Montana Adminis
trative Register as noted above. The rule itself appears on 
page 44-22.1 of the Administrative Rules of Montana. No ad
verse testimony or comments were received. 

3. The rule, as amended, merely omits language which is 
essentially redundant. The existing rule provided, in sub
stance, that in-kind contributions should be considered as 
in-kind expenditures and reported as expenditures. This pro
cedure proved impractical and has not been required in prac
tice; thus, the amendment works no substantive change in the 
Commissioner's policy. In-kind contributions will continue to 
be considered as expended during the relevant period. 
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In the matter of the amend
ment of rule ARM 44-3.10 
(10)-510340 

NOTICE OF AMENDMENT OF RULE ARM 
44-3.10(10)-510340, prescribing 
a uniform method for the report
ing of campaign expenditures by 
candidates for public office and 
political committees. 

1. On October 24, 1977, the Commissioner of campaign Fi
nances and Practices published notice of a proposed amendment 
to rule ARM 44-3.10(10)-510340, prescribing a uniform method 
for the reporting of campaign expenditures by candidates for 
public office and political committees. The notice appeared 
on pages 695 and 696 of the 1977 Montana Administrative Re
gister, issue number 10. 

2. The Commissioner has amended the rule as proposed. 
The language of the amendment appears in the Montana Adminis
trative Register as noted above. The rule itself appears on 
page 44-25 of the Administrative Rules of Montana. No adverse 
testimony or comments were received. 

3. The amendment is undertaken for reasons of style, 
grammar, and clarity, and is not intended to effect any sub
stantive change in the present policy of the Commissioner. 
It merely eliminates redundant language and incorporates the 
substantive provision of MAC 44-3.10(10)-510370, which is re
pealed (see page 689 of the 1977 Montana Administrative Re
gister, issue number 10). The amendment is undertaken as a 
part of the Commissioner's annual review of rules, pursuant 
to §82-4204(6), R.C.M. 1947. 

In the matter of the repeal 
of rules ARM 44-3.10(6)-
51050, ARM 44-3.10(10)-
510320, and ARM 44-3.10(10) 
510370 

NOTICE OF REPEAL OF RULES ARM 
44-3.10(6)-51050, prescribing 
special campaign reporting 
provisions of 1976; ARM 44-
3.10(10)-510320, providing a 
method of determining (for re
porting purposes) the date 
when a contribution is re
ceived; and ARM 44-3.10(10)-
510370, prescribing a method 
(for campaign reporting pur
poses) of determining the date 
when an expenditure is made. 

1. On October 24, 1977, the Commissioner of campaign Fi
nances and Practices published notice of the proposed repeal 
of rules ARM 44-3.10(6)-51050, prescribing special campaign 
reporting provisions for 1976; ARM 44-3.10(10)-510320, provid
ing a method (for reporting purposes) of determining the date 
when a contribution is made; and ARM 44-3.10(10)-510370, pre
scribing a method (for reporting purposes) of determining the 
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date when an expenditure is made. The notice of repeal ap
peared on page 689 of the 1977 Montana Administrative Regis
ter, issue number 10. 

2. The Commissioner h'"' ::c;;cet}.e;u cne rules as proposed, 
Cac;r;d 011 pages 44-11.1, 44-25, and 44-26.1 respectively, of 
the Administrative Rules of Montana. No adverse testimony or 
comments were received. 

3. MAC 44-3.10(6)-SlOSO is repealed because it is obso
lete, dealing with the special situation prevailing immedi
ately after the passage of the Campaign Practices Act of 1975, 
§§23-4776 et seq., R.C.M. 1947. The special situation no 
longer obtains. MAC 44-3.10(10)-Sl0320 is repealed because 
its substantive provision is incorporated in an amendment of 
MAC 44-3.10(l0)-Sl0250, "CONTRIBUTIONS, REPORTING" (see page 
703 of the 1977 Montana Administrative Register, issue number 
10). It is thus unnecessary and surplusage. MAC 44-3.10(10)
Sl0370 is repealed because its substantive provision is incor
porated into an amendment of MAC 44-3.10(10)-S10340, "EXPENDI
TURES, REPORTING" (see pages 695 and 696 of the 1977 Montana 
Administrative Register, issue number 10). The repeals are 
a result of the Commissioner's annual review of rules, man
dated by §82-4204(6), R.C.M. 1947, and work no substantive 
change in the Commissioner's present policy . 

. -4r A, ~~,.,..__ 
JOHN N. HANSON, Commissioner of 
Campaign Finances and Practices 

Certified to the Secretary of State December 15, 1977. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment of 
rule MAR 46-2.10(18)-Sll440, per
taining to medical assistance. 

NOTICE OF THE AMENDMENT 
OF A RULE PERTAINING 
TO MEDICAL ASSISTANCE, 

SERVICES PROVIDED, 
AMOUNT, DURATION. 

TO: All Interested Persons 

1. On October 24, 1977, the Department of Social and 
Rehabilitation Services published notice of a proposed adoption 
of a rule concerning medical assistance, services provided, 
amount, and duration at page 712 of the 1977 Montana Adminis
trative Register, Issue No. 10. 

2. The agency has amended the rule as proposed. 

3. No comments or testimony were received. The agency 
has amended the rule to clarify the scope and nature of services 
provided by the Department in the Medicaid program. 

abilita-

Certified to the Secretary of State December 14 , 1977. 
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RFl!/\B.LLl Tl\T TOI~ ~~·~RV lCE~; Cl' Tilt·: 

~;'fliT!·: OF ~10NT,\Nt, 

ln the llt.Jt t" ('f t.h1=~ ~1doption 

o[ rule MAR 46-2,10(L8)-Sll46S, 
p~·:rluinin(_l to tompora ry prohl b:i i tion 
of ccrt~in l)t:ovider fee increases 
rt~1Jted t.cl mediCQl assistance. 

i·l(YriCl: OF 'l'I!E T1MENUMLcJT 
();' ,; Jl.i.JLL: rr:r:TA TNPJC 
TO MEDICAL ASSISTANCE. 

TO: All Inlorestod Persons 

l. On October 24, 1977, the Department of Social and 
Rehabilitation Services published notice of a proposed adop
tion of a rule concerning temporary prohibition of certain 
provider fee increases related to medical assistance at page 
714 of the 1977 Montana Administrative Register, Issue No. 10. 

2. The agency has amended the rule as proposed. 

3. No comments or testimony were received. The agency 
has amended the rule because Montana's Medicaid program is 
facing an impending financial crisis which, if not averted, 
will seriously affect the health and safety of Montana's 
Medicaid recipients. If the Medicaid program does not reduce 
its anticipated expenditures, a severe cutback of both eligi
bility maximums and benefits under the Medicaid program will 
have to be imposed. 

~· -· 

. ,. 

Certified to the Secretary of State J2ac.eml:<J;.J:: _ _l. • .'"f __ , 1977. 
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OPINION NO. 88 

SUBDIVISION AND PLATTING ACT - Transfers of land which do 

not 1nvolve "divisions of land" or "subdivisions," as 

defined by the Montana Subdivision and Platting Act, do not 

require a certificate of survey or a plat before being 

recorded by the Clerk and Recorder. 

PUBLIC OFFICERS - Transfers of land Ylhich do not involve 

"divisions of land" or "subdivisions," as defined by the 

Montana Subdivision and Platting Act, do not require a 

certificate of survey or a plat before being recorded by the 

Clerk and Recorder. 

SECTION 11-3859, et seq, R.C.M. 1947. 

SECTION 16-2902, R.C.M. 1947. 

HELD: The transfers of land referred to in your 
factual situation are not "divisions of land" 
or "subdivisions" as defined in the Montana 
Subdivision and Platting Act, and need not 
meet the requirements of Section 11-3862(3), 
R.C.M. 1947 before being recorded by the 
Clerk and Recorder, pursuant to Section 
16-2902, R.C.M. 1947. 

10 Novembe·r, 1977 

william A. Douglas, Esq. 
county Attorney 
Lincoln County 
Libby, Montana 59923 
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Dear Mr. Douglas: 

You have requested my opinion as to the applicability of the 
Montana Subdivision and Platting Act, Sections 11-3859, et 
seg, R.C.M. 1947, to the following factual situation: 

certain deeds filed prior to July 1, 1973, the effective 
date of the Subdivision and Platting Act, now contain vague 
legal descriptions. The owners of record under these deeds 
are now selling their parcels of land as described in these 
deeds and are demanding that the Clerk and Recorder file the 
deeds without a certificate of survey or subdivision plat. 

Your specific question is whether the Clerk and Recorder 
must file these deeds when executed subsequent to July 1, 
1973 without an accompanying certificate of survey or sub
division plat. The clerk and Recorder has a statutory duty 
to record all deeds, regardless of the legal description, 
upon payment of the proper fees. Section 16-2902, R. C. M. 
194 7. Therefore, the Clerk and Recorder must perform this 
duty unless a statutory exception exists. The controlling 
statute in your situation is Section 11-3862(3), R.C.M. 
1947, which states: 

( 3) The county clerk and recorder of any county 
shall not record any instrument which purports to 
transfer title to or possession of a parcel or 
tract of land which is required ~ be surveyed ~ 
this act unless the required certlficate of survey 
or subdivision plat has been filed with the clerk 
and recorder and the instrument of transfer 
describes the parcel or tract by reference to the 
filed certificate or plat. (Emphasis supplied) 

Therefore, this section of the law does not apply to any and 
all transfers of land subsequent to July l, 1973, but only 
to those transfers of land which are required to be surveyed 
by the Subdivision and Platting Act. A reading of the 
Subdivision and Platting Act discloses that surveys are only 
required for "divisions of land" and "subdivisions." 
Section 11-3862(1) and (2), R.C.M. 1947. A "division of 
land" is defined in Section 11-3861(2.1), R.C.M. 1947 as 
follows: 

"Division of land" means the segregation of one or 
more parcels of land from a larger tract held in 
single or undivided ownership by transferring, or 
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contracting to transfer, title to or possession of 
a portion of the tract or properly fil1ng a 
certificate of survey or subdivision plat 
establishing the identity of the segregated 
parcels pursuant to this act. Provided that where 
required by this act the land upon which an 
improvement is situated has been subdivided in 
compliance with this act, the sale, rent, lease or 
other conveyance of one or more parts of a 
building, structure, or other improvement situated 
on one or more parcels of land is not a division 
of land and is not subject to the terms of this 
act. 

A "subdivision" is defined in Section 11-3861(1.2), R.C.M. 
1947 as follows: 

"Subdivision" means a division of land, or land so 
divided, which creates one or more parcels, con
taining less than twenty (20) acres, exclusive of 
public roadways, in order that the title to or 
possession of the parcels may be ·sold, rented, 
leased, or otherwise conveyed, and shall include 
any resubdivision; and shall further include any 
condominium or area, regardless of its size, which 
provides or will provide multiple space for recre
ational camping vehicles, or mobile homes. A 
subdivison shall comprise only those parcels less 
than twenty (20) acres which have been segregated 
from the original tract, and the plat thereof 
shall show all such parcels whether contiguous or 
not. Provided, however, condominiums constructed 
on land divided in compliance with this chapter 
are exempt from the provisions of this chapter. 

It is apparent that the transfers of land to which you have 
referred are neither "divisions of land" nor "subdivisions" 
as defined by the Subdivision and Platting Act. Therefore, 
section ll-3862(3), R.C.M. 1947 does not apply and the clerk 
and recorder cannot require a certificate of survey or a 
plat before recording the deeds described in your factual 
situation, and must adhere to Section 16-2902, R.C.M. 1947. 

Further support for this conclusion is found in the legisla
tive history of the Subdivision and Platting Act. Section 
11-614, R.C.M. 1947, which was repealed by the Subdivision 
and Platting Act, had previously required a survey when 
transferr1ng an irregularly shaped tract of land. However, 
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the requirement was not carried over into the Subdivision 
and Platting Act when enacted in 1973. Furthermore, an 
amendment to the Subdivision and Platting Act, which would 
have required a survey of irregularly shaped tracts of land, 
was offered and rejected by the 1974 Legislature. 

THEREFORE, IT IS MY OPINION: 

RA/so 

The transfers of land referred to in your factual 
situation are not "divisions of land" or "subdivisions" 
as defined in the Montana subdivision and Platting Act, 
and need not meet the requirements of Section 
11-3862(3), R.C.M. 1947 before being recorded by the 
Clerk and Recorder, pursuant to Section 16-2902, R.C.M. 
1947. 

Montana Administrative Register ,.,;_~ ::<·~ .. 12-12/23/77 
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VOLUME 37 OPINION NO. 90 

UNEMPLOI:'MENT COMPENSATION ACT Applicability On Indian 

Reservations; 

INDIANS -Applicability of Worker's Compensation Act On 

Indian Reservation; 

HELD: The Montana Unemployment Compensation 
statutes do not apply to Indian busi
nesses conducted within the Blackfeet 
Indian Reservation. 

17 November 1977 

John P. Moore 
Glacier county Attorney 
P.O. Box 997 
Cut Bank, Montana 59427 

Dear Mr. Moore: 

You have requested my opinion on the following question: 

Are the Montana Unemployment compensation 
laws applicable to businesses owned and 
operated by duly enrolled members of the 
Blackfeet Tribe within the Blackfeet 
Indian Reservation? 

A comprehensive parallel and controlling opinion was issued 
earlier this year concerning the Montana Worker's Compensa
tion Act. Volume 37, Opinions of the Attorney General, 
Opinion No. 28 ( 1977). The cases and rationale supporting 
my opinion that the Worker's Compensation Act does not apply 
to Indian businesses conducted within the Reservation apply 
equally to the question you present. Therefore, I will not 
repeat the discussion. 
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Subsequent to issuance of that opinion the United States 
Supreme Court denied certiorari in a case decided by the 
Montana Supreme court involving property located on an 
Indian reservation. Little Horn State Bank v. St219s 

Mont. , 555 P.2d 2rr-(I976~er~i~ s.ct. 
(1977). However, even a cursory examTnatlon of the facts and 
holding of that case discloses its inapplicability to either 
the Worker's compensation or Unemployment Compensation 
situation. 

In Stops the Indlan defendants conceded state court juris
dlctlon over the civll sult arlsing from an off-reservation 
business transaction, I d. at 212. The sole question was 
whether a state court Wfilch had jurisdication and entered a 
valid judgment could enforce that judgment against the 
defendants' property located within their reservation. Id. 
at 212. The court held that it could. Id. at 215. St?ps 
thus clarified the enforcement powers of state courts havlng 
jurisdiction. It did not address the state's power to 
exercise jurisdiction in the first instance and consequently 
does not affect my earlier opinion. 

THEREFORE, IT IS MY OPINION: 

The Montana Unemployment Compensation 
Statutes do not apply to Indian busi
nesses conducted within the Blackfeet 
Indian Reservation. 

MG/BG/ar 
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VOLUME 37 OPINION NO. 91 

LIVESTOCK DEALER AC':' - The Livestock Dealer Act does not 
require the licensina of the National Farmers Organization 
as a dealer. -
LICENSES - The Livestock Dealer Act does not require the 
licensing of the National Farmers Organization as a dealer. 
SECTION 46-2901, et seq, R.C.M. 1947. 

HELD: The provisions of the Livestock Dealer Act, 
Section 46-2901, et seq, R.C.M. 1947, do not 
require the licensing of the National Farmers 
Organization as a livestock dealer in order 
for the National Farmers Organization to 
lawfully act in the sale of livestock owned 
by its members. 

18 November 1977 

Robert G. Barthelmess 
Chairman 
Board of Livestock 
Helena, Montana 59601 

Dear Sir: 

You have requested my opinion on the following: Do the 
provisions of the Livestock Dealer Act, Section 46-2901 et 
seq., R.C.M. 1947, require the licensing of the National 
Farmers Organization (NFO) as a livestock dealer in order 
for the NFO to lawfully act in the sale of livestock owned 
by NFO members? 

The NFO is a non-profit corporation which assists agri
cultural producers in receiving adequate returns on their 
commodities through collective bargaining. Insofar as this 
technique is used in Montana for the sale of livestock, the 
procedure commences when a rancher signs a membership agree
ment with the NFO. Briefly, this agreement allows the NFO 
to act as the member's exclusive agent in the marketing of 
his commodities for a period of three years. This agreement 
places duties on the NFO to actively locate marketing out
lets purchasing the commodities at the best possible price, 
and provides for an organizational structure to handle the 
marketing. 

Secondly, the livestock of a number of NFO members are 
blocked together through sales contracts between the NFO and 
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the members. The contract requires the member to identify 
the number, kind, grade, weight and approximate delivery 
date of the livestock to be sold. ownership of the live
stock does not pass to the NFO but remains with the member. 
The NFO is given the power to negotiate the price paid for 
the livestock and other terms of sale, subject to a 
ratifying vote of the members involved in the sale. The 
agreement gives the NFO injunctive powers against the member 
and the right to seek specific performance in the event of a 
breach. 

The NFO then, with knowledge of the number and quality of 
the livestock, attempts to locate a buyer. When a purchaser 
is found, the livestock are collected, and shipped directly 
to the purchaser. To serve the convenience of the 
purchaser, he writes a single check to the NFO trust fund. 
After authorized deductions to the NFO, the net proceeds are 
disbursed to each member-producer. 

The Montana Livestock Dealer Act, pursuant to Section 
49-2602(1), R.C.M. 1947, makes it unlawful for a person to 
carry on the business of a livestock dealer without a valid 
and effective license by the Department of Livestock. 
Therefore, the determinative issue is whether this activity 
renders the NFO a "livestock dealer," as defined by the 
Livestock Dealer Act. 

Section 46-2901(3) and (4), R.C.M. 1947, defines "livestock 
dealer" as follows: 

( 3) "Livestock dealer" means a person who buys 
livestock for his own account for purposes of 
resale or slaughter; or for the account of others; 
or for or on behalf of any dealer. The term does 
not include a farmer or rancher who buys or sells 
livestock in the ordinary course of his farming or 
ranching operation; and 
( 4) "Meat packer" means livestock dealer in this 
chapter. 

Consequently, four circumstances exist under which a person 
is considered a livestock dealer for purposes of the Live
stock Dealer Act: 

1) When he buys livestock for himself to be 

2) 
3) 
4) 

slaughtered or resold; 
When he bbys for the account of another; 
When he ~ for or on behalf of any dealer; and 
When he is a meat packer. 
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It is apparent that the fiL·st essential act a person must 
undertake in order tor· t.he statute to be effective is to l:>.!:!Y 
l1vestock. Excep'l 1n tl1e one sentence exempting farmers and 
ranchers 1-1ho "buy and sell" in the ordinary course of their 
farm ranch operation, the terms "sell," "trade," or the like 
are not used. This suggests that the legislature did not 
intend the Act to be triggered by the act of "selling." In 
construing a statute this office 1s bound to the same 
princ1ples of statutory construction used by the courts. As 
often stated, the office of a court is to ascertain and 
declare what is in terms and in substance contained therein, 
not to insert what has been omitted or to omit what has been 
inserted. Security ~ and Trust ~ v. Connors, 
Mont. , 550 P.2d 1313, 33 St. Rptr. 501 (1976); State 
ex rel. Nawd's TV v. District Court, 168 Mont. 456, 543 P.2d 
1336(19~ ~ --

Further evidence of the legislature's intent to trigger the 
Livestock Dealer Act on the initial act of "buying," and not 
"selling," is found in the legislative history of the Act. 

The Livestock Dealers' Licensing Act was passed by the 1971 
Legislative Assembly to provide additional protection to 
livestock producers from unscrupulous or insolvent cattle 
buyers, by requiring all persons fitting the definition of 
"livestock dealer" to be bonded, maintain a sound financial 
condition, maintain records and permit state inspection 
thereof. To insure compliance with the requirements buyers 
must be licensed by the state, acting through the Department 
of Livestock. This legislation was requested by the then 
existing Livestock Commission, (now the Board of Livestock 
and the Brands-Enforcement Division of the Department of 
Livestock) with the support of the livestock industry. The 
bill, as introduced, was based upon draft legislation found 
in the 1970 Volume of the Council of State Governments' 
Suggested Legislation. This suggested draft was prepared by 
the U. S. Department of Agriculture at the urging of the 
National Association of State Department's of Agriculture, 
and was designed to supplement and complement the Packers 
and Stockyards Act of 1921, 7 USC 181, et seq. 

Two differences between the suggested legislation and the 
bill as passed by our legislature indicates legislative 
intent. First, the Council on State Government's suggested 
legislation was entitled "Livestock Market Agency and Dealer 
Licensing," and contained a definition of "livestock market 
agency" as follows: 
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The term "Livestock market agency" means any 
person who sells livestock for the accounts of 
others. (Emphasis supplied) 

our act was entitled Livestock Dealer Licensing Act, Section 
9 Chapter 414 Laws of 1971. Further, neither the term 
"livestock market agency" nor its definition is found in the 
law enacted by Montana. Second, amendments were made by our 
legislature to the definition of a "livestock dealer" as 
found in the council of State Governments' proposal to (1) 
expand the definition to include a person buying livestock 
on behalf of a dealer, and (b) to exclude the farmer or 
rancher who buys or sells livestock in the ordinary course 
of his farming or ranching operation. The law has since 
been amended twice, however neither of the amendments were 
of any significance to the present issue. 

Therefore, to come within the definition of a livestock 
dealer, the NFO must "buy'' livestock within one of the 
circumstances outlined in Section 46-2901(3), R.C.M. 1947. 
Unless the contrary is shown, words of a statute are 
presumed to be used in their ordinary and usual sense and 
with the meaning commonly attributed to them. In ~ 
Woodburn's Estate, 128 Mont. 145, 273 P.2d 391 (1954). 
Black's Law Dlctionary, Revised Fourth Edition, defines 
"buy" as follows: 

To acquire the ownership of property by giving an 
accepted price or consideration therefor; 
(Emphasis supplied) 

When engaging in the sale of livestock for its members, as 
previously described, the NFO does not buy livestock under 
any of the statutory circumstances, nor is it a meat packer. 
The NFO does not assume ownership of the members' livestock, 
but rather contracts to find a buyer at a favorable price. 
This is further evidenced by Art. X, Section 1 of the 
Membership Agreement, which states: 

The NFO shall not become legal owner or engage in 
business actl vffies but must rernaTn within the 
framework of a service organization bargaining for 
its members who have signed marketing contracts. 
(Emphasis supplied). 

Consequently, the NFO is not a livestock dealer within the 
contemplation of the Livestock Dealers Act. 
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RA/so 

,~-~.~~ p"t.Cr/lf.;tonf· of tll~·~ Livestvck Der:tl..,.~r Act, Section 
•'.·<·301, et SHj., R.C.JYJ. 19·17, do not requ1re tl1e 

L i'c·nstll9 of t.he National Farmen~ oroanizat1on as a 
livestock dealer in order for the National Farmers 
Orqanization to lawfully act in the s--;le of livestock 
o;..!ned t.v i tr-; mt=:mbers 
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VOLUME 37 OPINION NO. 92 

PRISONS - Western Interstate Corrections Compact, Indian 
Tribes, Contracts For Custody And Care of Prisoners; 
INDIANS - Western Interstate Corrections Compact, Contracts 
For Custody And Care of Prisoners; 
SECTIONS - 95-2308 through 95-2312, R.C.M. 1947 

HELD: The Department of Institutions has authority 
to contract with an Indian tribe which is a 
member of the Western Interstate Corrections 
Compact for the custody, care, and mainte
nance of adult Indian prisoners. 

21 November 1977 

Mr. Lawrence M. Zanto, Director 
Department of Institutions 
Helena, Montana 59601 

Dear Mr. Zanto: 

You have requested my opinion on the following question: 

Does the Department of Institutions have authority 
to contract with an Indian tribe which is a member 
of the Western Interstate Corrections Compact for 
the custody, care and maintenance of adult Indian 
prisoners? 

The Cheyenne River Sioux Tribe in South Dakota has developed 
the Swift Bird Project, an arm of the tribal government, 
intended to function as a rehabilitation center for adult, 
male Indians. The object of the project is to contract with 
state prison authorities to send Indian felons under state 
sentences to participate in a rehabilitation program 
administered by Indians according to traditional values. 

The tribe proposes to become a party to the Western Inter
state Corrections Compact, Sections 95-2308 through 95-2312, 
R. C. M. 194 7. The purpose of the Compact is to provide 
"programs of sufficiently high guali ty for the confinement, 
treatment and rehabilitation of various types of offenders" 
through common action of the member states. The compact 
allows one state to send prisoners to a facility in another 
state when desirable in order to provide adequate quarters, 
care, rehabilitation or treatment. This is accomplished by 
contract between the sending state and the receiving state. 
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While the Compact defines "state" as one of the United 
s·tates, or Guam, it also specifically mandates that it be 
"liberally construed." Further, Section 95-2309 broadly 
provides: 

Any court or state agency having power to commit 
or transfer an inmate ... to any institution for 
confinement may commit or transfer such inmate to 
any institution outside this state if this state 
has entered into a contract or contracts for the 
confinement of inmates in said institution 
pursuant to Section 95-2308, subsection 3 of the 
Western Interstate corrections Compact. 

Section 95-2310 mandates the courts, departments, agencies 
and officers of this State to enforce the Compact and to do 
"all things appropriate to the effectuation of its purposes 
and intent .... " 

A narrow reading of the Compact would frustrate its purpose 
of providing individualized treatment of prisoners, and 
would undermine the important service offered by the Swift 
Bird Project. The board remedial purposes of the Compact 
mandate a broad construction of its provisions. 1 have 
previously held that the State may contract with Indian 
tribes to promote outdoor recreation opportunities (Vol.37, 
Opinion 21, Opinions of the Attorney General), and convict 
rehabilitation presents an even more compelling case for 
state-tribal cooperation. 

This construction of the compact is in harmony with the 
legislative intent evident in Montana's correctional 
statutes. Section 80-1419 empowers the Department to 
contract with Indian tribes for residential and educational 
services for Indian children. Section 80-1907 empowers the 
Department to contract with"the federal government, other 
states, or the commissioners of counties" for the confine
ment of inmates when state facilities are inadequate. 
Indian tribal justice systems furlough program, Section 
95-2217, et ~ 

The obvious intent of these statutes and the Compact, con
strued together, is to empower the Department to provide the 
best treatment, rehabilitation and custody possible for 
prisoners on an individualized basis. It is clearly recog
nized that these conditions can oftentimes be met only by 
sending the inmate to a correctional institution out of 
state. In many instances Indian prisoners may require 
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specialized treatment which is not available in Montana. We 
are fortunate to have an innovative project such as Swift 
Bird with which to cooperate in the rehabilitation of Indian 
prisoners. 

THEREFORE, IT IS MY OPINION: 

The Department of Institutions has authority to 
contract with an Indian tribe which is a member of the 
Western Interstate Corrections Compact for the custody, 
care, and maintenance of adult Indian prisoners. 

MG/AC/ar 
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VOLUME 37 OPINION NO. 93 

SCHOOLS - Transportation of Pupils; 
SCHOOL BUSES - Duty to Display Flashing Lights When Stopped 
on Highway; 

HELD: 

Terry F. Brown 

senate Bill 332, Chapter 244, Montana Session 
Laws of 1977, does not alter Section 32-2197, 
R.C.M. 1947, and red lights on school buses 
need not be activated when a bus is stopped 
to load or unload students inside the 
corporate limits of a city or town. However, 
it is appropriate to maintain flashing amber 
lights on such vehicle while stopped to load 
or unload children as a warning to motorists 
in the interest of safety. 

22 November 1977 

Pupil Transportation Safety Consultant 
Office of Public Instruction 
State Capitol 
Helena, Montana 59601 

Dear Mr. Brown: 

You have requested my opinion on the following question: 

Does passage of Senate Bill 322 by the 1977 
Montana Legislature mean that school bus drivers 
may no longer use flashing red lights when loading 
or unloading school children within the corporate 
limits of a Montana city or town. 

The section of Montana law dealt with in senate Bill 322 was 
Section 32-219l(b), R.C.M. 1947. Before amendment the 
section said: 

... Amber flashing lights shall be actuated by the 
driver approximately one hundred and fifty ( 150) 
feet in cities, and approximately five hundred 
(500) feet in other areas before the bus is 
stopped to receive or discharge school children. 
Red lights shall be actuated by the driver of said 
school bus whenever such vehicle is stopped on the 
highway for the purpose of receiving or dis
charging school children. 
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The change made by Senate Bill 322 is a minor one. The 
section now reads: 

... Amber flashing lights shall be actuated by the 
driver approximately 500 feet before the bus is 
stopped to receive or discharge school children on 
the highway. Red lights shall be actuated by the 
driver of said school bus whenever such vehicle is 
stopped on the highway for the purpose of 
receiving or discharging school children. 

The only change made in Section 32-2191 (b) by Senate Bill 
322 is the removal of that portion which called for amber 
lights to be "actuated by the driver approximately 150 feet 
in cities." Brief testimony at a hearing on this matter 
before the House Highway and Transportation Committee on 
March 3, 1977, indicates the language was stricken to 
eliminate a conflict with subsection (a) of the same law. 

Subsection (a) of the same section says: 

(a) The driver of a vehicle upon ~ highway 
outside ~ corporate limits of ~ cit~ or ~ 
upon meet1ng or overtaKlllgfrom e1 ther irect1on 
any school bus which has stopped on the highway 
for the purpose of receiving or discharging any 
school children shall stop the vehicle before 
reaching such school bus when there is in 
operation on said bus a visual flashing red 
signal .... 

An inherent conflict in the statute existed prior to the 
amendment, since subsection (a) confined the duty of an 
approaching driver to stop at areas outside the corporate 
limits of any city or town while subsection (b) made 
provisions for the bus drivers to use red warning lights 
within cities and towns. While subsection (b) allowed 
warning lights inside city limits, subsection (a) made it 
clear that drivers of approaching automobiles within the 
limits of incorporated cities and towns were not required to 
obey such signals. 

Additionally common sense dictates such a reading of the 
statute since on heavily traveled streets in many of the 
state's larger cities traffic from both directions would be 
halted when school buses were stopped with red lights 
flashing causing tremendous traffic control problems. 
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It appears that whlle drivers may not activate the red 
l1ghts and cet·rainly drivers of approaching vehicles need 
not obey such Llghts inside city limits there is nothing 
which pteventc. drivers of school buses from maintaining 
activated amber lights while stopped inside city limits as a 
warning to c•tht.'r rnot.or1sts in the interest of safety of the 
school Chlldren involved. 

T!iEHEFORE, IT L" MY OPINION: 

S<·ni<te Bi 11 322, Chapter 244, Montana Session Laws of 
l""i7 C.oes not alter Section 32-2l97,R.C.M. 1947, and 
n·c l ~ghts on school buses need not be activated when a 
bus J s st."pped to load or unload students ins1de the 
coq>orate l1mit.s of a city or town. However, it lS 

appropriate to maintain flashing amber lights on such 
vehicle while stopped to load or unload children as a 
warning to motorists in the interest of safety. 

MG/JMA/ar 
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VOLUME 37 OPINION NO. 94 

AFTERCARE - Hearings, procedures; 
DEPARTMENT OF INSTITUTIONS - Aftercare hearings; 
JUVENILES - Aftercare hearings; 
YOUTH COURT ACT - Application to aftercare hearings; 
ATTORNEY GENERAL - Opinion when question decided by district 
court; 
SECTIONS 10-1211, 10-1214, 10-1214(1), 10-1214(2), 
80-1414.1, 80-1414.1(6), 80-1416; 
MAC SECTIONS 20-2.2(2) - P 240(5), 20-2.2(2) - P 240(1). 

HELD: l. The factors listed in Section 10-1214(2) 
which provide the circumstances under 
which a youth may be detained in adult 
facilities are to be read conjunctively. 

2. The department through its aftercare 
counselors determines that detention is 
required. A youth may be detained by 
the department only when detention or 
care is required to protect the person 
or property of the youth or others or he 
may abscond or be removed from the 
community. The department, however, may 
not order pre-hearing detention in a 
jail or other adult facility. A youth 
may not be detained in these facilities 
unless the youth court orders such 
detention as provided in Section 
10-1214(2). 

15 December 1977 

Robert L. Deschamps, III 
Missoula County Attorney 
Missoula, Montana 59801 

Dear Mr. Deschamps: 

You have requested my opinion on the following questions 
pertaining to aftercare procedures: 

1. Is detention which occurs on a weekend or holiday 
counted in determining Section 80-1414.1(6)'s 
prohibition of detention longer than 72 hours 
pending a hearing on an alleged aftercare agree
ment violation? 

Montana Administrative Register " 12-12/23/77 



-1269-

2. Are the factors listed in section 10-1214(2) which 
provide the circumstances under which a youth may 
be detained in adult facilities to be read con
junctively or disjunctively? 

3. Who determines that pre-hearing 
warranted based on criteria 
80-1414.1(6)? 

detention is 
in Section 

Two titles of the Revised Codes of Montana (1947) must be 
examined in answering your questions. The Youth court Act, 
Sections 10-1201 to 1252 governs the initial disposition of 
youths alleged to be delinquent, in need of care, or who 
have committed crimes. Transfer of legal custody of a 
delinquent youth to the department of institutions is per
missible disposition under the Youth Court Act. section 
10-1210 ( 4) (d); Section 10-1222 ( 1) (d). A youth thereafter 
placed in a state juvenile facility may be released by the 
department upon signing an aftercare agreement. The release 
arrangement is similar to parole in that violation of the 
agreement may be a grounds for returning the youth to the 
juvenile facility. The department 1 s authority to release 
the youth, and the provisions governing hearings on alleged 
violations of aftercare agreements are in sections 80-1414 
to 1419. The Youth Court Act, however, is also relevant 
because Section 80.1414.1 ( 6) states that the "[p) rocedures 
for taking into custody and detention of a youth charged 
with violation of his aftercare agreement shall be as pro
vided in sections 10-1211, and 10-1214, R.C.M. 1947 .... " 

Section 80-1414.1(6) provides in part that "detention 
pending a hearing on alleged violations may not be for 
longer than 72 hours unless the time is extended, not to 
exceed 5 additional days, by the youth court upon stipula
tion of the youth or the youth 1 s counsel and the state. 11 

The Department of Institutions has determined that weekends 
and holidays do not count, applying Rule 6(a) of the Montana 
Rules of Civil Procedure [MAC, §20-2.2(2)- P 240(5)): 

In computing any period of time ... 

[W)hen the period of time prescribed or allowed is 
less than 7 days, intermediate Saturdays, Sundays 
and holidays shall be excluded in the computation. 

The Department based this rule on a youth court decision 
holding that Rule 6 (a) governs computation of the 72 hour 
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period. In the Matter of , a Youth, Order and 
Opinion dated March 15, 1976, Youth Court of the Fifteenth 
Judicial District, Roosevelt County, District Judge Alfred 
B. Coate, presiding. Therefore, your first question is not 
properly the subject of an Attorney General's opinion. see 
section 82-401(6), R.C.M. 1947. 

Your second question concerns shelter and detention facili
ties. section 80-1414.1(6) provides that Sections 10-1211 
and 1214 govern custody and detention procedures. Section 
10-1214( 1) lists several permissible shelter arrangements. 
Section 10-1214 ( 2) provides that "[t] he youth may be de
tained in a jail or other facility for the detention of 
adults only if: the facilities in subsection (1) are not 
available or do not provide adequate security; the detention 
is in an area physically and visually separate and removed 
from those of adults; it appears to the satisfaction of the 
court that public safety and protection reasonably require 
detention; and the court so orders." You question whether 
these factors are to be read conjunctively or disjunctively. 
It is a rule of statutory construction that when the legis
lature uses the word "and," it intends that all requirements 
must be met. Sutherland, 1A Statutory Construction §21.14 
(1972). Cf. State ex re1. Normile v. Cooney, 100 Mont. 391, 
398-399, 47 P.2d 637 (1935). It is therefore my opinion 
that these factors are to be read conjunctively and that a 
youth may not be detained in adult facilities unless the 
youth court so orders after finding that the listed criteria 
are met. 

Apparently, some confusion existed about whether Section 
10-1214(2), which requires a youth court. order prior to 
detention in adult facilities, should be read literally 
within the context of aftercare pre-hearing detention. 
Section 80-1414.1(6) simply provided that the procedures for 
detention of a youth charged with violation of his aftercare 
agreement was governed by Section 10-1214. Because the 
youth court was not specifically mentioned by Section 
80-1414, and aftercare violations are within the juris
diction of the department, the youth court.' s role was un
clear. The legislature's intention to involve the youth 
court in aftercare detention procedures, however, was 
clarified by its 1977 amendment to Section 80-1414.1. The 
amendment left unaffected the 72 hour pre-hearing detention 
limitation but permits the hearing time to be extended "by 
the youth ~upon stipulation of the youth or the youth's 
counsel and the state." (Emphasis added). Section 
80-1414.1(6), R.C.M. 1947. Therefore, Section 10-1214(2) 
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should be read literally, and neither the department nor the 
aftercare hearing referree has the power to determine that a 
youth shall be detained in a jail or other adult facili 1:y 
pending hearing on an alleged aftercare agreement violation. 

Your last question concerns 
Section 80-1414.1(6) lists two 
tention pending hearing on an 
violation: 

detention determinations. 
situations justifying dE!
alleged aftercare hearing 

... a youth may not be detained except when his 
detention or care is required to protect the 
person or property of the youth or of others; or 
he may abscond or be removed from the community in 
which the alleged violation occured. 

Section 80-1414.1(6) states that "procedures for taking into 
custody and detention of youth charged with violation of his 
aftercare agreement shall be as provided in Sections 
10-1211, and 10-1214, R.C.M. 1947 .... " Your question arises 
because neither section 80-1414.1 nor sections 10-1211 or 
10-1214 address the question of who is authorized to dete:r·
mine that pre-hearing detention--is warranted, i.e. who 
determines that the two factors listed in Section 80-
1414.1 ( 6) are met. section 10-1211 is solely concerned wit.h 
taking a youth into custody (arrest in the adult context) as 
opposed to any extended care in a restricting facili t.y 
pending hearing. See section 10-1203(19). section 10-1214 
specifies permiss:LET'e places of detention, but does not 
speak to the initial question of whether detention is 
authorized. 

The factor most indicative of the legislature's intention is 
its parallel treatment of this type of detention determina
tion under the Youth court Act. section 10-1209(4)(c) 
requires the probation officer in investigating an alleged 
delinquent youth to "determine, if the youth is in detention 
or shelter care, whether such detention or shelter care 
should be continued based upon criteria set forth in 10-1212 
(detention is required to protect the person or property of 
the youth or others; he may abscond; additional criteria not 
found in the aftercare law, cf. section 10-1212 and 80-
1414.1(6)]. The determination--Is therefore an adminis
trative rather than a judicial one. In the context of 
aftercare release, control of the youth is vested in the 
department of institutions, Section 80-1415, whose aftercare 
counselors are the administrative counterparts of probation 
officers under the Youth Court Act. See MAC, Section 20-
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2.2(2) - P220. Therefore, it is the department of insti
tutions through its aftercare counselors which determines 
that detention is warranted based on the criteria set forth 
in Section 80-1414.1(6). 

However, Section 10-1214(2) limits the department's deten
tion powers. A youth may not be detained in a jail or other 
adult detention facility absent an order by the youth court, 
as discussed previously. 

THEREFORE, IT IS MY OPINION: 

BG/SO 

1. The factors listed in Section 10-1214(2) which 
provide the circumstances under which a youth may 
be detained in adult facilities are to be read 
conjunctively. 

2. The department 
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VOLUME NO. 3 7 Opinion No. 95 

STATE EMPLOYEES - State Attorneys Subject To State Classifi
cation And Pay Plan; 
ATTORNEYS - When Subject To The State Classification And Pay 
Plan; 
ATTORNEY GENERAL - Supervision of State Attorneys; Section 
59-904, R.C.M. 1947. 

HELD: Recent exemptions to the state classification 
and pay plan do not apply to attorneys em
ployed by state agencies who are commissioned 
as special assistant attorneys general, 
unless those attorneys are under the im
mediate supervision or control of the 
Attorney General. 

5 December 1977 

Jack Crosser, Director 
Department of Administration 
Mitchell Building 
Helena, Montana 59601 

Dear Mr Crosser: 

You have requested my opinion regarding the following 
question: 

Which attorneys employed by the state are exempt 
from the state classification and pay plan by 
virtue of the recent amendments to section 59-904, 
R. C .M. 1947? 

Section 59-904, R.C.M. 1947, as amended by Chapter 488, Laws 
1977, provides in pertinent part: 

Officers and Employees Excepted From Provisions of 
Act. Th1s act does not apply to the follow1ng 
positions in state government: (10) Legal 
services staff and the special assistant attorneys 
general under the direct control of the Attorney 
General. 

The statute exempts certain state employees from the provi
sions of the state classification and compensation plan. 
Clearly, the language of the section is intended to exempt 
all employees of the Legal Services Division within t.he 
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Department of Justice, including assistant attorneys 
general. The question is, however, who are the special 
assistant attorneys general under the direct control of the 
Attorney General? 

Article VI, Section 4 ( 4), Montana Constitution provides: 

"The attorney general is the legal officer of the 
state and shall have the duties and powers pro
vided by law." 

The Attorney General is the chief legal officer of this 
state. State ex rel. Olsen v. Public service Corrunission, 
129 Mont--:-I06;--- 2~P~584; WOOdahl v. state H1ghway 
Commission, 155 Mont. 32, 465 P.2d 818. In add1t1on, 
Sect1on 82-401(1) specifies that he has the duty to 
prosecute or defend all causes to which the state, or any 
officer thereof, is a party, as well as the authority to 
intervene in all suits or proceedings which are of concern 
to the state or the general public. See Woodahl v. Board of 
Natural Resources, 163 Mont. 193, 516 P.2d 383. Nonethe
less, the Supreme Court in Woodahl v. Highway Commission, 
supra, held that the governor, w1th his execut1ve powers 
under the Constitution, coupled with the legislative 
authorization in Section 82-1301(5) and the legislative 
authority granted the State Highway Commission, had the 
power to employ legal counsel. 

While that opinion was specifically limited to the precise 
issue before the Court, it has become the practice, 
especially since Woodahl v. Board of Natural Resources, 
supra, that certain agencies employ their own counsel. The 
Attorney General upon notification issues the agency 
attorney a commission as special assistant attorney general 
for the purposes of handling the legal affairs of that 
particular department. Those special assistants are 
required to appraise and inform the Attorney General of 
matters in litigation and other significant legal develop
ments. However, these special assistant attorneys general 
are not under the direct control of the Attorney General. 
Consequently, those attorneys so employed are subject to the 
state classification and pay plan. 

It is a well-established rule of statutory construction that 
the intent of the legislature must be determined from the 
plain meaning of the words used. Keller v. Smith, 33 St. 
Rep. 828, 553 P.2d 1002; Dun~hy v. ArlaCOnda Co., 151 Mont. 
76, 438 P.2d 66, and cases c1ted there1n. Consequently, in 
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interpreting the language of the statute, the only attorneys 
commissioned as special assistant attorneys general exemp·t 
from the state classification and pay plan are those 
directly employed or immediately supervised by the Attorney 
General. Those attorneys employed by the State who are no·t 
immediately responsible to the Attorney General for thei.r: 
employment or supervision are not exempt from state clas
sification and pay plan. 

THEREFORE, IT IS MY OPINION: 

Recent exemptions to the state classification and pay 
plan do not apply to attorneys employed by state 
agencies who are commissioned as special assistant 
attorneys general, unless those attorneys are under the 
immediate supervision or control of the Attorney 
General. 

MG/McG/ar 
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VOLUME 37 OPINION NO. 96 

HOLIDAYS - Public employees; 
HOLIDAYS- "School holidays" and "legal holidays;" 
HOLIDAYS - Nonteaching school employees as public employees; 
SECTIONS 19-107, 59-1007, 59-1009 and 75-7406, R.C.M, 1947. 

HELD: Nonteaching school district employees are 
public employees and thus entitled to the 
legal holidays enumerated in section 19-107, 
R.C.M. 1947, just as are all other public 
employees. They are not entitled to the 
school holidays enumerated in Section 
75-7406, R.C.M. 1947. 

6 December 1977 

David E. Fuller 
commissioner 
Department of Labor and Industry 
1331 Helena Avenue 
Helena, Montana 59601 

Dear Mr. Fuller: 

You have requested my opinion concerning whether nonteaching 
school employees are to be given days off on the legal 
holidays enumerated in Section 19-107, R.C.M. 1947, for 
public employees or whether they are to be given days off on 
the school holidays defined in Section 75-7406, R.C.M. 1947. 

Holidays to which nonteaching school district employees are 
entitled present an apparent conflict between "legal holi
days," defined in Section 19-107, R.C .M. 1947, and "school 
holidays" defined in Section 75-7406, R.C.M. 1947, which 
must be resolved. 

Section 75-7406 defines "school holidays" as those enumera
ted days on which "pupil instruction and pupil instruction 
related days" shall not be conducted. "Pupil instruction 
days" defined in section 75-7405, R.C.M. 1947 include those 
days on which teachers are attending state teachers conven
tions, parent-teacher conference days, etc. All of the 
sections in that chapter were enacted at the same time in 
Sections 365 to 371 of Chapter 5, Laws of Montana, 1971. 
The Legislature intended only to deal with school teachers 
since nonteaching schoo1 employees do not. attend state 
teachers conventions nor participate in parent-teacher 
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conferences. Had the Legislature intended to include non
teaching employees within this Chapter they could have 
specifically provided for them. 

It 1s signficant that Section 59-1007, R.C.M. 1947 which 
exempts certain employees from the normal vacation and 
holiday provisions for state employees only exempts "electo~d 
state, county or city officials or school teachers." 
(Emphasis supplied). Bitney v. School Distr1ct No. 44 et 
al, Mont. , 535 P.2d 12'73(1975) d1scussesthTs 
sect1on but does not affect this opinion. Bitney, supra, 
dealt with a school superintendent and the question of 
whether he was a "teacher." In that instance a contract 
between Bitney and the school district enumerated that he 
was qualified to teach in the school district and he was 
allowed certain other benefits allowed other "teachers" .in 
the district. This is not the case with nonteaching school 
district employees. It is apparent that school teachers and 
only school teachers were exempted from these provisions 
because the Legislature was aware that they had certain 
periods off during the school year which no one else 
enjoyed. The fact that nonteaching employees were not 
exempted indicates the Legislature did not intend to exempt 
them. In this regard the Montana Supreme Court has said, in 
Softich v. Baker, Mont. P. 2d 33 
St. Rep. 111~76~t: 

In determining the meaning of a statute, the 
intent of the legislature is controlling. Section 
93-401-16, R.C.M. 1947. Such intent shall first 
be determined from the plain meaning of the words 
used, if possible, and if the intent can be so 
determined the courts may not go further and apply 
any other means of interpretation. Citations 
omitted. 

The court has held in Helena Valley Irrigation District v. 
State Highway Commission, 150 Mont. 192, 433 P.2d 791 (1967) 
that the "express ment1on of one matter in a statute ex
cludes other similar matters not mentioned." 

Section 59-1009 employs the language, "Any employee of the 
State of Montana, or any county or city thereof .... " This 
language is found continually in statutes governing state 
employees and is always interpreted broadly. In the most 
recent case construing this language, Teamsters v. Cascade 
county School District No. l, 162 Mont. 277, 511 P.20339, 
the teamsters work1ng fo~school district claimed certain 
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annual leave under a section of the same chapter, i.e. 
Section 59-1001, R.C.M. 1947. The Court held the non
teaching employees were employees of a state agency and 
covered by the statute. This ruling controls the entire 
chapter. See also Opinion 35, Vol. 36, Opinions of the 
Attorney General. 

Where the Legislature has chosen to exclude school teachers 
from statutory coverage it has done so expressly. Other 
employees of a school district are governed by the laws 
relating to vacations and holidays for state employees. 
State employees have a right to legal holidays off with pay 
and when required to work on those days must be given ad
ditional compensation. 

Nonteaching school district employees are public employees, 
as the Court has said, and since public employees are en
titled to the legal holidays enumerated in Section 59-1009, 
R.C.M. 1947, then nonteaching school employees are entitled 
to the same "legal holidays" as other public employees. It 
is obvious that they are not entitled to "school holidays" 
in addition to the regular "legal holidays." 

This opinion is intended to clarify apparent ambiguity in 
Opinion No. 105, Vol. 36, 0Einions of the Attorney General. 
That opinion concerning th1s spec1f1c quest1on 1s hereby 
overruled. 

Since the middle of a school term is in progress and school 
districts have formulated contracts for the year based on 
the previous Attorney General's opinion this opinion cannot 
take effect until the 1978-79 school year. 

THEREFORE, IT IS MY OPINION: 

Nonteaching school district employees are public 
employees and thus entitled to the legal holidays 
enumerated in Section 19-107, R.C.M. 1947 just as are 
all other public employees. They are not entitled to 
the school holidays enumerated in Section 75-7406, 
R. C. M. 194 7 . 

Attorney 

JMA/so 
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VOLUME NO. l7 OPINION NO. 97 

SCHOOL DISTRICTS AND TRUSTEES - Voter approval unnecessary 
for lease of school buildings for less than three years; 
SCHOOL SITE SELECTION - voter approval unnecessary for lease 
of school buildings for less than three years. 
SECTIONS 75-6602, 75-8203, 75-8209, R.C.M. 1947. 

HELD: 

Robert J. Funk 

Pursuant to Section 75-8209, R.C.M. 1947, 
school district trustees may lease a mobile 
building for a term of three years or less, 
to be used as a school, and may relocate that 
building on land already owned by the dis
trict without securing voter approval of 
either the building lease or the site selec
tion. Since no site selection is required in 
such case, any site selection election 
actually held does not bind the trustees or 
prevent them from locating a leased school 
building on district owned sites rejected by 
the voters. 

6 December 1977 

Garfield County Attorney 
Jordon, Montana 59337 

Dear Mr. Funk: 

You have requested my opinion concerning whether the trustees 
of an elementary school district located in Garfield County 
must hold a school site selection election pursuant to 
Section 75-8203, R.C.M. 1947, as a prerequisite to opening a 
new school. 

In your letter of request and subsequent communications, you 
have provided the following facts. The trustees plan to 
open a new elementary school and have complied, or will 
comply, with Section 75-6602, R.C.M. 1947, which sets forth 
requirements for opening schools. The school building wili 
be a mobile unit leased for three years or less and paid for 
with funds already budgeted for that purpose. The trustees 
propose to locate the building on one of two parcels already 
owned by the district and have already conducted a site 
selection election at which both sites were submitted to 
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district votBrs for approval or rejection. At that 8lcction 
voters were Q]so permitted to vote far or against a third 
proposition that there be "no new school." The voters, by 
substantial. majoritles, voted ayainst both of the two sites 
and in favor of the "no new school" proposition. 

Your specific gucstlon is whether the trustees may proceed 
wlth the opening of the new school, and if so, whether they 
may locate the school on either of the sltes rejected by 
district voters. 

Section 75-8203, R.C.M. 1947, provides in relevant part.: 

Selection of school sites, approval election, and 
leas·e~ state--lands:--~ The trustees of--ariydistr-:lct 
sEa-iT have--the authority to select the sites for school 
buildings or for other school purposes but such selec
tion shall first be approved by the qualified electors 
of the district before any contract for the purpose of 
such site is entered into by the trustees, except the 
trustees shall have the authority to purchase or 
othrrwisc acquire properly contiguous to an existing 
site that is in usc for school purposes without a site 
approvQl election. ~urthermore, the trustees may take 
an option on a site prior to the site arlprova1 elcclion. 

* * * 

The 11rovision is ambiguous in that it is unclear wl1ether 1l 
requires an election to be held when trustees r)rovose Lo 
locate a new school on land already owned by the dlsLrict. 

Arguably the Section applies only to site selections which 
involve the purchase of land. However, that ambiguity need 
not be resolved for tho purposes of the present opinion 
since Section 75-8203 is inappllcable to leases of buildings 
and l~nds. Separ~l-~ provision for leasing has been made ir1 
Section 75-8209, R.C.M. 1947, as recently amended by Section 
2 of Chilptcr 424, LilWS of 1977. 1'hi1L provi_s.ion states: 

Author1zalion to lease buildings or land for school 
purpo--:s-c>s-. -~ctrustees--o·r any district may lease
SU:TTCil:ngs ur land suitable: for school purposes when it 
is within the best interests of the district to lease 
such building or land from th<:' count:y, municipcd.ity, 
dnothQr districl, or any person. The lcasc may be for 
ct term of not mcJre tltan 3 years unless pricJr Jp~rov~l 
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of the qualified electors of the district is obtained 
in the manner prescribed by law for school elections, 
in which case the lease may be for a term of not more 
than 99 years. Whenever the lease is for a period of 
time that is longer than the current school fiscal 
year, the lease requirements for the succeeding school 
fiscal years shall be an obligation of the final 
budgets for such years. 

Section 75-8209 expressly authorizes the leasing of both 
buildings and land for "school purposes." The term "school 
purposes" is self-explanatory, comprehending the use of 
leased buildings as schools. Any lease for longer than 
three years requires prior approval of district voters an~ 

conversely no election is necessary for any lease of thre0 
years or less. 

'!'here is no tension between Section 75-8209 and Section 75-
8203. Both provisions were originally enacted as part of 
Chapter 5, Laws of 1971. "A fundamental rule of construe
Lion is that, if possible, effect shall be given to all 
parts of a statute. And each part of a statute must be 
given a reasonable construction which will enable it to be 
harmonized with other provisions, and give it vitality and 
make operative all of its provisions." State Board of 
Equalization v. Cole, 122 Mont. 9, 20, 195P.2d 989 TI948) 
(citations ommittcd). The two sections arc consistent with 
one another. The plain purpose of Section 75-8203 is to 
require voter approval of permanent buildings and sites. 
Section 75-8209 requires simJ..Tetr-·a-pproval in cases of long· 
tPrm leases. Tn either situation the effect of the site 
selection is a long term one, not easily changed. In 
contrast short term leasing under Section 75-8209 gives 
district trustees flexibility to meet the district's short
term needs. 

In the present case only the building will be leased as the 
land is owned by the district. Since the district may lease 
land on a three year or less basis without an election and 
locate a building thereon, it follows that it may locate 
such building on land already owned by the district. In 
cither case the duration of the site selection is delimited 
by the duration of the building lease. 

Under Sections 75-6602 and 75-8209 the trustees are vested 
with discretionary powers concerning the opening, leasing 
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and siting of school buildings for terms of three years or 
less. That discretion cannot be delegated to the voters. 
"Powers involving the exercise of judgmRnt and discrRtion 
arc in the nature of public trusts and cannot be delegated 
* * *" Dickey v. Board of CornmissionRrs, 121 Mont. 223, 
226, l9l---v:-2d315 Tl948) -and see i1Tso -Stat.e ex rel. Nelson 
v. 'l'imtnons, 57 Mont. 602, 608, 189 P. S]i--(1920)-. The·r·e:.-
forc, the -election held by the trustees must be trc'atcd as 
''advisory,~' and is not bindi.nq upon the trustees. 

THEREFORE, IT IS MY OPINION: 

Pursuant to Section 75-8209, R.C.M. 1947, school 
district trustees may lease a mobile building for a 
term of throe years or less, to be used ~sa-school, 
and tnay locate that building on land already owned by 
the district without securing voter approval of either 
the build1nq lease or the site selection. Since no 
site sclectior1 is required in such case, any site 
selection election actually held docs not bind the 
trustees or ~revent them fro1r1 lclcat_ing a leased scl1oul 
building on district owned sites r~jectPd by the 
volers. 

MG/~1McC/br 
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VOLUME 37 OPINION NO. 98 

SCHOOL DISTRICTS - Special education, state funding; 
SCHOOL DISTRICTS - Special education, services for institu
tionalized children; 
EDUCATION - Special education, school districts, state 
funding; 
EDUCATION - Special education, school districts, services 
for institutionalized children; 
SECTIONS 38-1327, 71-1905, 71-1907, 71-2001, 71-2002, 
71-2401' 71-2402' 71-2403' 75-6302' 75-6313' 75-6314' 
75-6315, 75-6901 et ~, 75-7802 et ~, 83-303, R.C.M. 
1947. 

HELD: 1. A school district may not establish a 
special education policy wholly indepen
dent of state funding. 

2. The special education program es
tablished by the Boulder School District 
is not required to serve children in the 
Boulder River School and Hospital or 
residents who are in group homes within 
the district at its own expense but may 
do so cooperatively or by contract. 

8 December 1977 

Mrs. Georgia Rice 
Superintendent of Public Instruction 
State Capitol 
Helena, Montana 59601 

Dear Mrs. Rice: 

You have requested my opinion on the following questions: 

l. May a school district establish a special educa
tion program without requesting state funds? 

2. If school District No. 7 in Boulder establishes a 
special education program, must that program serve 
children in the Boulder River School and Hospital 
or in group homes within the district who are 
ex-residents of the Boulder River School and 
Hospital? 
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I. 

All school districts are required, after September l, 1977, 
to establish special education programs (Section 75-7805, 
R.C.M. 1947) in compliance with guidelines adopted by the 
Board of Public Education upon recommendation of the Super
intendent of Public Instruction (Section 75-7802, R.C.M. 
1947). 

The establishment of special education programs is initially 
governed by Section 75-7811, which provides: 

The determination of the children requiring 
special education and the type of special educa
tion needed by these children shall be the 
responsibility of the trustees, and such deter
mination shall be made in compliance with the 
procedures estabished in the rules of the super
intendent of public instruction. Whenever the 
trustees of any district intend to establish a 
special education class or program, they shall 
apply for approval and funding of the class or 
program by the superintendent of public 
instruction. 

This section places upon the district trustees the initial 
burden of determining the need for special education 
programs. in compliance with rules adopted by the Superin
tendent of Public Instruction. No program may be operated 
without approval of the Superintendent. Chapter 539 of the 
1977 Session Laws added the language in the second and last 
sentences of Section 75-7811 which provide that the district 
"shall apply for approval and funding" and that the program 
must be approved annually "to be funded as part of the 
maximum-budget-without-a-vote - for special education." 
(Emphasis added). The addition of these references to 
funding show prima facie a legislative intent that special 
education programs must be included as part of the ordinary 
district budgeting and financing procedures. 

A district's maximum budget without a vote is generally 
determined by the costs allowed by Section 75-6905. The 
first BO% of that budget is called the "foundation program," 
and is jointly financed by the county equalization fund 
(mainly county property tax) and state equalization aid. 
The remalning 20% of the maximum budget without a vote, or 
the "permissive levy" is funded jointly by the district mill 
levy and the state. Any expenditures in excess of the 
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maximum budget must be funded by a district levy approved by 
the voters. The maximum budget for special education is 
separately determined and then added to the district:' s 
regular program budget to arrive at a total maximum bud9et 
without a vote. 

subsections ( 20), ( 21), and ( 22) of Section 75-6905 provide 
the general guidelines for establishing that portion of a 
district's maximum budget without a vote to be allocated to 
special education. subsection (20)(c) provides in part: 

The total amount of allowable costs that are 
approved for the special education budget shall 
not, under ~ condition, be less than the 
maximum-budget-without-a-vote amount for one 
regular ANB for each special full-time pupil in 
the school district (Emphasis added). 

In other words, the district's per-pupil budget for full
time special education pupils may not be approved by the 
superintendent unless it is equal to or greater than the 
district's per-pupil budget in regular programs. The clear 
implication of this provision for the present question is 
that a district must submit a special education budget 
meeting this minumum for the approval and funding as 
previously described. 

Further limitation upon the district's latitude in budgeting 
and funding special education is found in Section 75-7813.1, 
the allowable cost schedule for special education programs. 
These allowable costs constitute the components of the 
district's maximum budget for special education pursuant ·to 
Section 75-6905. While some of these costs simply "may not 
exceed" specified limits (See, e.g. , Subsection (a) ( i) ) , 
other costs must be included on a full or prorated basis. 
See Rules MAC 48-2.18(30)-Sl8500 and 518510. 

The mandate for state, county and district funding for 
special education is evident in Chapter 69 of Title 7!3, 
governing state equalization aid to public schools. Section 
75-6901 requires that the state "shall aid in the support of 
its several school districts" based upon their financial 
need. The general fund budget of the district "shall be 
financed" by the state-county foundation program revenues. 
Section 75-6906 similarly requires that the foundation 
program "shall be financed" by state and county funds. 
Section 75-6917 requires that state equalization aid: 
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shall be distributed and apportioned to provide an 
annual--mlnlmUm Operatlng revenue for the ele-
mentary and high schools in each 
county .... (Emphasis supplied). ----

Section 75-6919 requires that state equalization aid "shall 
be apportioned" to the school districts. These provisions 
clearly show a strong state policy toward providing each 
school district with a level of state funding which will 
insure the quality and stability of the district's educa
tional programs, including special education. This policy, 
along with the specific language of Section 75-7811 and the 
budgetary treatment of special education which have been 
previously discussed, inescapably lead to the conclusion 
that a district may not conduct a special education program 
based solely upon its own financial resources. 

II. 

Your second question asks whether a special education 
program established by the Boulder School District must 
serve children in the Boulder River School and Hospital, or 
in group homes in Boulder. Section 75-7805 broadly provides 
that "the board of trustees of every school district must 
provide or establish and maintain a special education 
program for every handicapped person .... " That same Section 
further provides that, to the "maximum extent appropriate," 
children in public institutions must be "educated with 
children who are not handicapped." 

The implication in Section 75-7805 that institutionalized 
children are entitled to enjoy local school district pro
grams where appropriate is further reflected in other 
statutes. Section 38-1327 provides that a mental health 
facility treating children must make special provisions for 
" [ o ]pportuni ties for publicly supported education sui table 
to the educational needs of the patient." Section 75-7810 
provides that when a child in a state supported institution, 
at the recommendation of institution officials, "attends 
classes conducted by a school within a local district," then 
the district or county wherein the child's parents reside 
"shall pay tuition to the district or county operating the 
school. ... " Lastly, Section 75-7806(4) provides that when 
an agency has responsibility for a handicapped person be
tween the ages of 21 and 25 for whom appropriate services 
cannot be provided, then the agency may contract with the 
local school district to provide those services. 
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Title 71 contains a number of provisions dealing wi·th 
services for "developmentally disabled" persons who may 
receive a variety of "protective services" from the Depar-t
ment of Social and Rehabilitative Services ( SRS) (Section 
71-1905). SRS has responsibility for direct provision of 
needed services including "education and training" (Section 
71-1905), but can arrange with other "persons or agencies" 
to cooperatively provide services without charge. If this 
cannot be arranged, SRS may purchase these services (Section 
71-1907). 

Section 71-2001, ~ ~· establishes "community homes" as 
an "alternative to ex1sting state institutions." Counties 
and school districts are •authorized" to provide facilities 
and services "at their own expense," but they are not re
quired to do so. (Section 71-2002). The Developmental 
Disabilities Act, Section 71-2401, et ~ charges SRS wi1:h 
the duty of implementing "communfty centered" services 
including "education services" (Section 71-2401) in coopera
tion with local agencies. (Section 71-2403). These servicf!s 
may be provided directly by the state or by contract or 
cooperative arrangement with local government units. 

None of the statutes discussed above provides a definitive 
answer to the present question. The special education 
statutes first discussed imply a right of children to enjoy 
public education programs where it is appropriate or neces
sary for them to do so. No clear obligation exists, how
ever, for a school district to provide special education 
services on demand at their own expense for institutional or 
group home children. On the other hand, the developmenta,l 
disability statutes place a burden upon the state to provide 
necessary services, and allow, but do not require local 
districts to cooperate in providing those services. 

Therefore, a consideration of general school attendance 
statutes is helpful. Section 75-6302 requires trustees to 
admit a.ny child to a school in a district when the child, is 
inter alia, a "resident of the district .... " That section 
further provides: 

The trustees of any district shall have the 
authority to assign and admit any nonresident 
child to a school in the district under the 
tuition provisions of this Title. 

Sections 75-6313, 75-6314, and 75-6315 govern the obligation 
of a school district to pay the tuition of a child attending 
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school in another district. Section 75-6315 specifically 
refers to Section 83-303 to determine the residence of a 
child for school attendance. That section generally estab
lishes the residence of a minor unmarried child as that of 
his parents. 

With this as a background, the special education statutes 
must be read to reqUJ.re a district to provide services at 
the district's expense only for those children who are 
resident in that district. Thus, when Section 75-7806 
requires establishment of a special education program if 
there are sufficient numbers of handicapped children "in the 
district" to justify the program, it means children who are 
legally resident in the district. While handicapped child
ren have statutory rights to public education opportunities, 
as discussed above, it would be unreasonable to require the 
Boulder School District to include all children in the state 
institution when budgeting for special education. The 
numbers of institutional or group home children requiring 
public special education programs would obviously vary from 
time to time, which would make planning difficult for the 
district. If institutional or group home children in the 
district need public special education services, it is the 
responsibility of the state to work cooperatively with the 
local district to furnish those services in the best 
interests of the children involved. This can be done, as 
reflected in the statutes, by cooperation, contract or other 
arrangement with the local district. 

THEREFORE, IT IS MY OPINION 

1. A school 
education 
funding. 

district may not establish a special 
policy wholly independent of state 

2. The special education program established by the 
Boulder School District is not required to serve 
children in the Boulder River School and Hospital 
or residents who are in group homes within the 
district at its own expense but may do so coopera
tively or by contract. 

~y -~uly yours, 

~~EEL 
Attorney 

MG/AC/so 
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