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(i' .. I 

AN ACtt CREA1'ING A ~ANA CJaMINAL C01»l, TO CODIn AND Gmm!U\LLY 

REVISE TaB STATUTES CONCBRNING ClUHINAL OFVENSES t AND PROVIDING AN 

SpnCJ:IW DATB. 

Section 1. There is hereby created t:he Mcntana cr.brtinal 

Enacted: Sec. 1, Ch. 513 Laws of l-1ontana, 1973. 

Short 1'1 U.. This act shall ba known and may be 

c1 ted •• tl'Ul -Cl:1minal Codta of 1973.· 

Enacted: 

Source: 

Historical Note 

M.C.C., 1973 § 94-1-101, Sec. 1, Ch. 513, 
Laws of Montana 1973 

Ill. Crim. Code (Ill. C.C.), 1961,Title 38, 
§ 1-1. 

Annotator's Note 

J. Guthals 

The Criminal Code of 1973 represents the second phase of 
the revisions to Title 94, R.C.M. 1947 by the Montana Criminal 
Law Commission. The Commission, created by Sec. 1, Ch. 103, 
Laws of Montana 1963 (March 1, 1963), first submitted a draft 
on Criminal Procedure in 1966 which was enacted as Title 95, 
R.C.M. 1947 in 1967. While some states use the term Criminal 
Code to refer to both substantive and procedural law, in Montana 
the new Code contains only substantive law and definitions. 
Much of the Code was taken from the Illinois Criminal Code of 
1961. Other sources include the Michigan, Wisconsin and New 
York Criminal Codes and the Model Penal Code (1962). The 
decision notes and law review references which follow relate 
to those jurisdictions which have similar provisions to the 
Criminal Code of 1973. For purposes of identification the 
Code will be referred to throughout the Annotations as Montana 
Criminal Code of 1973 and abbreviated as M.C.C. 1973. 
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Notes of Decisions 

Construction and Application 

The Illinois courts have stated that because the Criminal 
Code of 1961 was adopted by the legislature following a long 
period of study by eminent scholars and lawyers, the published 
comments regarding the various articles and paragraphs of the 
Code deserve consideration and interpretation of the intent 
contained in the Code. People v. Miller, 204 N.E.2d 305, 307, 
reversed in part on other grounds, vacated in part 219 N.E.2d 
475, 55 Ill. App.2d 146 (1965). 
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,4-1-102. General Purpo ••• And Principle. Of Construction. 

(1) The qane:rel pUrp08U of the prov1aion. gowrntng tho 

definition of offeneee area 

(a> to forbid and prevent ~duct that Uftjustifiably and 

inexousably inf110ts or threaten. bazm to individual or pUblic 

iAteAsta, 

(b) to safet;Uard oonduct that 18 without fault from 

condezr.nation as criminal, 

Ce) to give fair warning of the nature of th$ conduct 

deolared to constitute «D off.nBa, 

(d) to differentiate on rsaaonable grounds betwGen .eriou8 

and minor off$nees. 

(2) The rule of the OORftOn law, that penal statutes are to 

be strictly construed, has DO applioation t.Q this code. All its 

provisions are to be coD.trued acco.rd1nq to the fair im?Ort of 

their terms, with a view to effect its object and to promote 

justice. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-1-102, Sec. 1, Ch. 513, 
Laws of Montana 1973. 

Ill. C.C. 1961, Title 38, § 1-2, R.C.M. 1947, 
§ 94-101. 

En. Sec. 6, Mont. Pen. C. 1895; re-en. Sec. 
8098, Rev.C. 1907; re-en. Sec. 10712, R.C.M. 
1921. Cal. Pen. C. Sec. 6, R.C.M. 1947, 
§ 94-101 repealed Sec. 32, Ch. 513, Laws of 
Montana 1973. 

Annotator's Note 

J. Guthals 

Paragraph (1) and clauses (a) through (d) are taken 
verbatim from Ill. § 1-2. Paragraph (2) comes directly 
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from R.C.M. 1947, § 94-101. Attention is therefore directed 
to decisions from both jurisdictions regarding the appro-

. priate section. 

Summarized Criminal Law Commission Comment 

By J. Guthals 

The object of this section is to collect certain of 
the generally recognized purposes of the SUbstantive 
criminal law, to express the legislative purpose of the 
Code and provide a convenient reference for the interpre­
tation of its more specific provisions. Attention is 
directed to the preventive considerations without placing 
undue emphasis upon anyone purpose. Note that various 
provisions of the Bill of Rights of the Montana Constitution 
point out certain principles of criminal law and contain 
a general statement of purpose. 

Cross References 

Criminal Act and Mental State M.C.C. 1973, § 94-2-103 
Criminal Procedure Purpose R.C.M. 1947, § 95-102 
Sentence and Judgment R.C.M. 1947 §§ 95-2201, 95-2202 

Law Review Commentaries 

27 Mont. L. Rev. 98 (1965) 

Library References 

Crim. Law Key #13 
Statutes Key #241(1) 
C.J.S. Crim. Law §§ 1-24 
C.J.S. Statutes §§ 389, 390 
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In General 

The rule that statutes in derogation of common lavl must 
be strictly construed has been held not to apply to code pro­
visions, including penal code provisions, liberal construction 
being the rule as to all. Continental Supply Co. v. Abell, 95 
M. 148, 163, 24 P.2d 133 (1933). However, the Illinois courts 
have held that criminal statutes must be construed strictly 
against the state. People v. Hughes, 260 N.E.2d 34, 37, 123 
Ill. App.2d 115 (1970). In determining legislative intent in 
this Code, the entire criminal code and each of its sections 
is to be considered. People v. Hairston, 263 N.E.2d 840, 846, 
46 Ill. App.2d 348 (1970). 

Legislative Authority 

The legislature has the inherent power, within its consti­
tutional limits, to prohibit any act as criminal and to fix 
punishment for the commission of crimes, to determine the manner 
of executing punishment, to provide penological systemS and to 
establish rules and regulations for government and· discipline 
of inmates. People ex reI. Kubala v. Kinney, 185 N.E.2d 337, 
388, 25 Ill.2d 491 (1962). In determining whether a penal 
statute is adequate the test is whether it is sufficiently 
definite and certain to enable those who read it to know what 
acts are proscribed and what conduct will make them liable 
for criminal punishment. PeoRle v. Jackson, 214 N.E.2d 316, 
318, 66 Ill. App.2d 276 (1966). An act---r8criminal ,'lhere the 
statute either makes such conduct unlawful or imposes a punish­
ment for its cOlnmission. PeoRle v. Graf, 235 N.E.2d 886, 889, 
93 Ill. App.2d 43 (19G8). 
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gt-l-103. App11oat1oa ~o Offenses Committed Before And After 

BAactmemt. 

(1) ~h8 provisions of this code shall apply to any offense 

defined in this code and oo~tted after the effective date 

thereot. 

(2) VAles. otherwise expreeoly provided, or Wllesa the 

context otherwis. nqu.i.na, the provisions of this code ahall 

govern the construotion of and puniahment for any offense defined 

outsida of this code and committed after the effective date 

theroof, .. vell .. the collet.ruction and application ot any 

defensG to • pro •• cution fo~ suab an offense. 

(J) 4fhe p.rov1aioJla of tbis code do not. apply to any offense 

defined outside of this code and committed before the effective 

date thereof. Such on offense !Gut be construed and punished 

ac::oordiJl9 to the provisions of law ex1atimJ at the time of the 

oommi •• 1on thereof in the 8 •• :,& DIanne!" as if this code had not been 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-1-103, Sec. 1, Ch. 513, 
Laws of Montana 1973 

N.Y. Pen. C., § 5.05. See also R.C.M. 1947, 
§ 94-103 

R.C.M. 1947, § 94-103, repealed Sec. 32, 
Ch. 513, Laws of Montana 1973; N.Y. Penal 
Law 1909, §§ 22, 38. 

Annotator's Note 

J. Gutha1s 

This section is taken directly from N.Y. Pen. Code 
§ 5.05 •. Paragraph two (2) applies to offenses defined 
outside of the code (~, Fish and Game violations, etc.) 
which are to be governed by the provisions of the new Code 
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insofar as definitions of mental state, accountability, and 
. liability, and with regard to the application of affirmative 

defenses. While the new Code generally does not provide 
substantive elements for offenses outside the code, when 
outside provisions conflict with the Code, the Code is to 
prevail. 

Commission Comment 

This section sets forth the method of transition from 
the existing Criminal Code to the proposed Criminal Code, 
i.e., all of the provisions of the proposed Criminal Code 
apply only to offenses committed after its effective date. 

Cross References 

.M.C.C. 1973, §§ 94-1-104 through 94-1-108 
M.C.C. 1973, §§ 94-2-101 through 94-2-111 
M.C.C. 1973, §§ 94-3-101 through 94-3-112 

Library References 

Criminal Law Key #12 
C.J.S. Crim. Law. § 23 

Notes of Decisions 

In General 

If a statute carries a penalty making its violation a 
crime, the provision should be expressed with a degree of 
certainty in order that it may be understood without having 
to rely on inferences. State v. Salina, 116 Mont. 478, 482, 
154 P.2d 484 {1944}. 
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94-1-104. other L1E1tation. On Applicability. 

(1) 1'1\i8 code does not bar, suspend, or otherwise affect 

any right or liability to damage., penalty, forfeiture, or otller 

remedy authorised by law t:o be recovered 8Dd the c1v11 injury is 

not merged ioto the olleD.e. 

(2) NO conduct CODst1tutes an of tense unless it is 

described as an offense in th18 code 01' in Mother statute of ~1.s 

state. However this provision 4088 not afte<:t the power of a 

oourt to punish for contempt O~ to employ Any aanation authoriaed 

by law for the enforcement of an order, civil judgment or decree • 

Enacted: 

Source: 

Prior Law: 

. Historical Note 

M.C.C. 1973, § 94-104, Sec. 1, Ch. 513, 
Laws of Montana 1973 

R.C.M. 1947, §§ 94-106, 94-108; Ill. c.c., 1961, 
Title 38, §§ 1-3, 1-4 

R.C.M. 1947, § 94-106, 94-108, repealed Sec. 
32 Ch. 531, Laws of Montana 1973; Ill. Rev. 
Stat. 1961, Ch. 38, §§ 600, 601 

Annotator's Note 

J. Guthals 

The text for this section comes directly from Ill. 
C.C. 1961, Title 38, § 1-3, 1-4 and preserves most of the 
provisi~ns of the prior Montana law. The absence of references 
concern1ng court martial proceedings is conspicuous. The 
code, however, preserves the authority of a court-martial 
to impose military penalties by the clause "employ any 
sanction authorized by law." 

Summarized Criminal Law Commission Comment 

J. Gutha1s 

subsedtion (1) relates to an early English rule that 
a civil action cannot be maintained until after prosecution 
of the criminal offense. Legislatures in numerous states 
have resolved this problem by declaring the criminal and 
civil actions to be independent. Montana has had such a 
provision since 1895. Subsection (1) is prinlarily a rule 
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. ,of evidence (see American La\.". Institute Model Code of Evidence, 
Rule 251, and Cowment). Subsection (2) completes the process 
of replacing common law definitions of offenses with statutory 
definitions. The supression of all common law definitions 
does not mean, however, that the large mass of interpretive 
rules is superseded. These rules are still of value and 
would be difficult to replace. 

R.C.M. 1947, § 95-2206 

. Library Referenc'es 

Crim. Law Key #10 
CJS Crim. Law § '18 
Action Key #5 
~tatutes Key # 241(1) 
CJS Actions § 11 
CJS Statutes §§ 389,390 

Law Review Commentaries 

59 N.W.L.Rev. 687 
24 Ill.L.Rev. 598 
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Notes of Decisions 

Civil actions and criminal prosecutions 

Criminal prosecutions and civil actions are separate actions 
which may be based upon the same factual situations. Prosecution 
of the criminal action against the defendant has been ruled not to 
be a bar to the complaining witness's right to institute a civil 
action. People v. stacy, 64 Ill. App.2d 157, 212 N.E.2d 286, 288 
(1965). Ordinarily, acquital in a criminal case is no bar to a 
civil suit. People v. Small, 319 Ill. 437, 150 N.E. 435 (1926). 
Similarly, acquital in a criminal prosecution has been held not 
to be res judicata in civil case based on the same facts. Simon v. 
Nitzberger, 327 Ill. App. 553, 64 N.E.2d 396 (1946). 

Admissibility of criminal prosecutions in civil actions 

As a general rule, judgment of conviction for assault and bat­
tery is inadmissible as evidence to establish the facts on \'1hich the 
judgment was rendered·in a subsequent civil action. Doyle v. Glore, 
15 Mont. 212, 213 (1895). However, both the Montana and Illinois 
courts have indicated that a plea of guilty to a criminal charge 
may be admitted in a subsequent civil action as an admission against 
interest of the party making the plea. Sikora v. Sikora, Mont. 

, 499 P. 2d 808, 812 (1972) i Smi th v. Andre\vs, 54 Ill. App. 2 d 
sr;-203 N.E.2d 160, 164 (1964). 

Appli.cability of common law 

Under this code, conduct is not an offense unless proscribed by 
statute. In addition, it has been held that the elements of the com­
mon law crimes, such as burglary, have no application. See People 
v. Blair, 1 Ill. App.3d 6, 272 N.E.2d 404, 406 (1971), aff'd-.-Sr-Ill. 
2d 371, 288 N.E.2d 443. In regard to the new section on Theft (M.C.C. 
1973, § 94-6-302), that provision was held by the Illinois courts to 
encompass all forms of theft and did not conflict with this section. 
People v. Jackson, 66 Ill.App.2d 276, 214 N.E.2d 316, 318 (1966). 

Power to punish contempt 

It is a fundamental right of courts to punish for contempt. State 
v. District Court of Tenth Jud. Dist., 92 Mont. 94, 99, 10 P.2d 586 -
(1932). 'rhe court may imprison or fIne those in contempt, but may 
not recompense an injured party for damages. Eberle v. Greene, 71 
Ill. App.2d 85, 217 N.E .2d 6, 10 (1966). "Direct contempt" has been 
defined by the Illinois courts as any conduct committed in the pre­
sence of a judge during the course of a judicial hearing which is 
calcul.ated to embarrass, hinder, or obstruct the administration of 
justice or which is designed to undermine the court's dignity or 
aut.hority and \',7hich has the tendency of bringing the administration 
of justice into disrepute and encouraging public disrespect. People 
v. Gillian]., 83 Ill. App.2d 251, 227 N.E.2d 9(j, 99 (1967). 

-10-
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94-1-105. Cla.sification Of Off.n .... 

(1) For the determination of the court' s jurisdiction at 

the aommenc_nt of ~e aot.lon and tor the determination of the 

oolNMnc:eman~ of the period of l11utatlon8, tho offenale shall be 

designated a telony or u8Game&ftOr based upon the maximWll 

potential aentence which could be imposed by st.atute. 

(2) An offen •• defined by any atatute of this .~at. other 

than this coc!s ahall be C1 •• 8ifed as provided 1n this .action and 

the sentence that mar be impoaed. upon oonviotJ.on thereof shall be 

governed by thi. code. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-1-105, Sec. 1, Ch. 513, 
Laws of Montana, 1973. 

New 

R.C.M. 1947, §§ 94-112, 94-113, 94-114, 
Repealed Sec. 32, Ch. 513, Laws of Montana, 
1973. 

Annotator's Note 

J. Gutha1s 

This section represents a considerable change in the classi­
fication of offenses from prior law. The section must be read 
in conjunction with the new definitions for felony and misdemeanor 
located in 94-2-101. The two sections when taken together emphasize 
that the potential sentence determines jurisdiction, prosecution, 
and the running of the statute of limitations while actual classi­
fication of the offense will not occur until judgment and sen­
tencing. This position is intentionally opposite State v. 
Atlas, 75 Mont. 547, 551, 244 P. 477 (1926) and the federal 
court position that the potential sentence determines the grade 
of the crime. However, the section is in accord with Gransberry 
v. State, 149 Mont. 158, 162, 423 P.2d 853: "Whether [act] 
is felony or misdemeanor is not determined until sentence is 
imposed." Subsection (2) is similar to M. C. C., 1973, 
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§ 94-1-103(2) and provides that offenses outside the Code 
are to be governed by the provisions of the new Code insofar 
as the classification of offenses. 

Cross References 

M.C. C. 1973, §§ 94-1-103 (2) , 94-1-106, 94-1-107 
M.C.C. 1973, § 94-2-101(15) , ( 31) 
M.C.C. 1973, § 94-5-102 
M.C.C. 1973, § 94-5-303 
M.C.C. 1973, § 94-6-204 
M.C.C. 1973, § 94-7-305 

Library References 

Crim. Law Key #27 
22 C.J.S. Crim. Law § 6,7 
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'~ .. ~. 

'4-1-106. General Time Limitationa. 

(1) A proseoution for orim1l\a1 bom1cida may be commenced at 

any time. 

(2) Exoept as otherwise provided in this code, prosecutions 

for other offenses are subjeat to the following periods of 

11m tation • 

(a) a prosecution for any felony must be commenced within 

fiye (5) years after it 18 commit:taa, 

(b) a prosecution for " mS..demeanor muat be oommQncau 

within one (1) year after it. 1s coadtted. 

(l) The period presorlbed Ln a\lb".etian (2) 1s extended in 

• prosecution for theft involv1nq 4 breach of fiduciary obligation 

to an 899r1eved person .a follow •• 

(a) Xf the &'9rlevod person i. a. sunol' or incompetent, then 

dulng the m1nority or incompotency 01' within one (1) year after 

the termination thereof. 

(b) In any ot.ber instance, within one (1) year after the 

di.co .... :ry of the offenee by tho a99rieved person, or by a parson 

who haa le\1al capac! t.r to repAsent an aqgrieved person, or has a 

legal duty to report the offaft80, and 18 not himael f a PArty to 

the offen •• , or in tha absence of .\lOb eli.covary, within one (1) 

year after tbe prosecuting officer b..ao .. e aware ot t.he offense. 

(4) AD off.D.. 1. oomm1 tt:ed 8i tber when every element 

ooeu~., O~ WhOA the oltana. 1. baaed upon a continuing course of 

conduct, at the time .haD the course of conduct 1. terminated. 

Time start. to run OD tho day after the offense ia committed. 

(5) A PI'OSOCUtiOD i. oo1ftlUenoed either when an indiotment is 

fo\Uld or aD intoxaat.ioo or oompla1nt 1. filed. 
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Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-1-106, Sec. 1, Ch. 513, 
Laws of Montana 1973. 

R.C.M. 1947, §§ 94-5701, 94-5702, 94-5703, 
94-5705. Ill.C.C. 1961, Title 38, §§ 3-5, 
3-6, 3-8. 

R.C.M. 1947, §§ 94-5701 through 94-5703 
repealed Sec. 32, Ch. 513, Laws of Montana 
1973; Ill. Rev. Stat. 1961, Ch. 38, § 632a. 

Annotator's Note 

J. Guthals 

Subsection (1) of this section comes from R.C.M. 1947, § 
94-5701. A major distinction between the new code and the 
older law is the substitution of the word homicide for the 
antiquated terms "murder and manslaughter." These terms have 
been entirely removed from the new code. Subsection (2) must 
be taken in conjunction with M.C.C. 1973, § 94-1-105 which 
defines misdemeanors and felonies for purposes of time limi­
tations in regard to potential penalties for the alleged 
offense. Subsection (3), which extends the time limitation 
for thefts involving breaches of fiduciary duty is taken from 
Ill.C.C., Title 38, § 3-6(a). However, a difference between 
the Illinois source and the Code provision is the absence in 
Montana of a maximum period of time after commission of the 
offense inwhich actions must be brought. Several other states 
have similar provisions extending time limitations for thefts 
difficult to detect, including: Alabama, Georgia, Mississippi, 
New York, and Nevada. Subsection (3) (a) suspends the running 
of the statute during the period of the victim's incompetence. 
Subsection (4) comes from Ill.C.C., 1961, Title 38, § 3-8, 
and refers both to continuing offenses within the Code and 
to those outside the Code. Subsection (5) embodies R.C.M. 
1947, § 94-5705 and adds the clause "or an information or 
complaint- is filed." 

Summarized Criminal Law Commission Comment 

J. Guthals 

This section describes general time limitations on pro­
secutions and the extension and exclusion of certain periods. 
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Subsection (1) continues the present Montana provision that 
no time 'limit exists with respect to homicide. Subsection (2) 
preserves the present general time limitations in Montana of 
five (5) years for all other felonies and one year for mis­
demeanors. Subsection (3) increases the time limitation with 
respect to certain offenses which are capable of being readily 
concealed. Subsection (4) provides that the period of limita­
tion does not begin in the case of a continuing offense until 
the last act of the offense is performed. This rule is appli­
cable to a series of related acts constituting a single course 
of conduct, as in embezzlement, nuisance, etc. When the limi­
tation period has run on a lesser included offense but not on 
the offense charged, the general rule is that the defendant 
cannot be convicted of the lesser offense. state v. Chevlin, 
2 8 4 s. w • 2 d 563 (1-10 • 19 55) • 

Cross References 

M.C.C. 1973, §§ 94-5-101 through ~4-5-l05 
M.C.C. 1973, § 94-1-105 

'M.C.C. 1973, § 94-2-102(15), (31) 
M.C.C. 1973, §§ 94-6-301 through 94-6-313 
R.C.M. 1947, § 64-101 
R.C.M. 1947 §§ 91-4701 through 91-4706 
R.C.M. 1947, §§ 95-1301 through 95-1303 
R.C.M. 19(7, § 94-1410 

Library References 

Criminal Law Key #145, 147, 151, 157 
C.J.S. Crim. Law §§ 225-237 

Law Review Commentary 

32 Chicago-Kent L. Rev. 164 
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Notes of Decisions 

Construction and Application 

In a general statute of limitations an exception cannot 
be enlarged beyond that whic~ its plain language imports, and 
whenever the exception is invoked the case must unequivocally 
fall within it. State v. Clemens, 40 Mont. 567, 569, 107 
P. 896 (1910). Because statutes of limitation are only measures 
of public policy, and are therefore entirely subject to the 
legislature's will, they may be changed or repealed in any 
case where a right to acquittal has not been absolutely ac­
quired by the completion of the original period of limitations. 
People v. Isaacs, 37 Ill.2d 205, 226 N.E.2d 38, 52 (1967). 

Requirements as to Time 

The Montana courts have held that unless time is a material 
ingredient in the offense orin charging the offense, it is 
necessary only to prove that the offense was committed prior 
to the findings or to the filing of the information Dr the 
indictment. Stat.e v. Rog~£, 31 Mont. 1, 4 77 P.293 (1904). 
However, it should be noted that a ~omplaint is subject to 
dismissal where the criminal complaint alleges a date that 
the crime was allegedly committed.beyond the statute of limi­
tations. People v. Hill, 68 Ill. App.2d 369, 376, 216 N.E.2d 
212 (1966). 

Continuins Offenses 

As provided by subiection (4) of this section, statute 
of limitation begins running when the course of the conduct 
is terminated. See, for example, Pe.c?Ele v. Konkowski, 378 
Ill. 616, 39 N.E~2d 13, 16 (1941) i People v. Haycraft, 3 
Ill. App.3d 974, 278 N.E.2d 877, 885 (1972). It should be 
noted, however, that two punishments are not to be imposed 
for a single act, even though different ingredients are 
involved in the two crimes. People v. Dushe\\TYcz, 27 Ill.2d 
257, 189 N.E.2d 299, 301 (1963). 

Right to Speedy Trial 

The Illinois courts have held that it is only under most 
unusual circumstances that the beginning of a prosecution which 
is not barred by the statute of limitations under this,section 
would constitute a,deprivation of a ~~ght to speedy t~lal. 
People v. Pla~cwsk~, 2 Ill. App. 3d 378, 276 N.E.2d 4~9, 462 

(1971) . 
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94-1-107. Periods Excluded From IJ.mitation. 

Tbe period ot lim! utJ.on doe. not run I 

(1) during any period in which the offender is not usually 

and publicly resident within tnt. state or 1& beyO:.'"lC\ the 

jurisdiction of this a tate , or 

(2) during any period 'ln ublch tbe offender 10 a pUblic 

officer and the offen •• charged 1a theft of public funds while in 

public offica, or 
(1) during a pro.ecution penQinq aqalnet the offen'~r for 

tho same conduct, even if the lnd.lctDent, complaint or information 

which commences the proaeeutlon 1. c!iaad.saed. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-1-107, Sec. 1, Ch. 513 
Laws of Montana 1973 

I11.c.c. 1961, Title 38, § 3-7 

R.C.M. 1947, §§ 94-5704, 94-5706, repealed 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

The exclusions contained in this section come directly 
from I11.C.C. 1961, Title 38, § 3-7. Subsection (1) excludes 
the offender who is absent from the state. Additionally, the 
statute has been interpreted to exclude the offender who, 
although remaining in the state, absents himself from his 
residence with an effort to conceal himself. People v. Ross, 
325 Ill. 417, 156 N.E. 303 (1927). This subsection also 
embodies R.C.M. 1947, § 94-5704. Subsection (2) tolls the 
statute for public officials with regard to larceny of public 
funds. The language of this subsection appears broad enough 
to prevent running of the statute while the offender continues 
to hold any public office. This exclusion should be read 
along with M.C.C. 1973, § 94-1-106(3) if the offense is one 
which is difficult to discover. Subsection (3) preserves the 
substance of R.C.M. 1947, § 94-5706 which tolls the statute 
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\,lhilc proceedings are pending. The phrase II for the same conduct II 
is'broad and is designed to cover the case in which the initial 
prosecution is dismissed because of a substantial variance be­
tween allegation and proof. The earlier Illinois law which 
this section changed had the language IIfor the same offense ll

-­

terminology thought to be too narrow by the revisors of the 
Illinois code. . 

Cross References 

M.C.C. 1973, § 94-1-106 
M.C.C. 1973, § 4-2-201(36) 
R.C.H. 1947, § 83-303 
R.C.M. 1947, §§ 95-1301 through 95-1303 
R.C.M. 1947, § 94-1410 

Library References 

Criminal Law Key No. 151, 152, 160 
C.J.S. Crim. Law §§ 228, 229, 237 
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Notes of Decisions 

Absence from state 

In interpreting the prior Montana law, R.C.M. 1947, § 94-
5704, the Montana Supreme Court held that the state's burden 
of proving that the defendant, who had left the state with the 
intention of going to Ireland, was outside of the state for a 
period of at least 20 days was met by testimony which provided 
a legitimate inference that such a trip must have involved an 
absence from the state for at least that length of time. 
State v. Knilans, 69 Mont. 8, 17, 220 P. 91 (1923). 

Pending proceedings 

It is a general rule that once an iridictment is returned 
the statute of limitations is tolled. Such a rule was held 
even where the indictment was not on the docket for part of 
the time because it had been stricken with leave to reinstate. 
People v. Johnson, 363 Ill. 45, 1 N.E.2d 386, 388 (1936). 
For a discussion of pending proceedings in a conspiracy in­
dictment see People v. Link, 365 Ill. 266, 6 N.E.2d 201, 207, 
cert. den. 302 U.S: 690 (1937). 

Pleadings 

In a case in which the statute of limitations had been tolled 
by the filing of a first indictment which was later dropped, 
the Illinois court held that the state was not required to 
allege in a new indictment the particular disposition of the 
original indictment, but the state Vlas required to allege the 
tolling of the statute of limitations on the basis of pendency 
of prior proceedings against the same defendant for the same 
conduct. People v. Isaacs, 37 Il12d 205, 226 N.E.2d 38, 52 (1967). 
See also, People v. Rochola, 339 Ill. 474, 171 N.E.559, 560 (1930). 
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CHAl?'I'ER 1a GBNIUtAL PRINCIPLES 0'1 LIABILITY. 

'4-2-101. General Definitions. 

Unlee. otherwiee specified in the statute all words will be 

taken in the objeotive standard rather than in the subjective. 

(1) -Acta- has iu Wlu"l and ordinary '1ramra.atical me l.'L"li ng 

and includes any bod1ly ~nt, any form of commu.n1catation, 

and, where relavant., 1ncludG8 a failure or omission to take 

action. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(1), Sec. 1, Ch. 513, 
Laws of Montana 1973 

New and Ill.C.C. 1961, Title 38, § 2-2 

None 

Annotator's Note 

J. Guthals 

Because the term "act" is so central to the construction and 
operation of the new Code, the drafters chose the broadest possible 
definition in this subsection. Both the Illinois code and the Model 
Penal Code define act as "including a failure to take action." To 
ensure that there was no ambiguity or possibility that the usual 
meaning of "act" was eliminated the first clause of the definition 
was developed and added to the Illinois wording. For case notes 
see M.C.C. 94-2-101(8). 

Cross References 

M.C.C. 1973, § 94-2-102 
M.C.C. 1973, § 94-2-103 
R.C.M. 1947, § 94-1504 

(2) -Anot.ber- means a per.on or persona as defined in this 

code other than the oftander. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(2), Sec. 1, Ch. 513, 
Laws of Montana 1973 

Il1.C.C. 1961, Title 38, § 2-3 

None 

. 
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Cross References 

M.C.C. 1973, § 94-2-106 

(l) -A<Jminiatrat1ve proceeding- means any proceeding the 

outoome of which 1. requ1r8Q to be based on a r&cord or 

docUIn£lfttaeion prescribed by law, or in which a law or a regulation 

18 partie~lar1aed in its application to an individual. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(3), Sec. 1, Ch. 513, 
Laws of Montana 1973 

Model Penal Code (M.P.C.) 1962, § 240.0(8) 

None 

Annotator's Note 

J. Guthals 

As discussed in Tentative Draft No. 8 of the Model Penal 
Code, May 1958: "Administrative proceeding is defined so as 
to include quasi judicial proceedings and, also, some proceed­
ings directed toward formulation of regulations, if the law 
contemplates that the outcome shall be based on evidence and 
findings. The definition will also cover some actions that 
might be called 'executive' or 'administrative,' where the 
official action applies a general rule to an individual, e.g., 
in granting or revoking a license. 1I 

Cross References 

M.C.C. 1973, Chapter 7 
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(4) -Benefit- means gun or advant.age, or rmyt.hing reqardad 

by the beneficiary as gaia or advantaqe, 1ncluclinq benefit to any 

other person or entity 1n whoSG welfare he is interested. but not 

an adv~ltago promised generally to a group or class of voters as a 

consequence of publio ll8uure. which a candidate engaqes to 

support or 0PP08 •• 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(4), Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C. 1962, § 240.0(1) 

None 

Annotator's Note 

J. Gutha1s 

This subsection and the new section on corrupt influences 
prohibits the giving or receiving of any non-pecuniary benefit 
such as political support, honoraries, etc. to influence 
official discretionary functions. The wording is taken dir­
ectly from the Model Penal Code. 

Cross References 

M.C.C. 1973, § 94-2-101(44) 
M.C.C. 1973, §§ 94-7-102, 94-7-105 

(5) -Bodily injury- maans physical pain, 111n618s or any 

impain.nnt of physical c:ond1 ticm and includes mental illness or 

impairment. 

Enacted: 

Historical Note 

M.C.C. 1973, § 94-2-101(5), Sec. 1, Ch. 513, 
Laws of Montana 1973 
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Source: M.P.C. 1962, § 210.0(2) 
. 

Prior Law: None 

Annotator's Note 

This definition is designed to provide a broadened re­
placement for the term "bodily harm" used in the old Criminal 
Code. "Bodily harm" or "physical harm" as used in the new 
Code are synonomous with the term bodily injury. 

Cross References 

M.C.C. 1973, §§ 94-3-101 through 94-3-106 
M.C.C. 1973, §§ 94-5-201, 94-5-202, 94-5-203 
M.C.C. 1973, § 94-5-401 
M.C.C. 1973, § 94-5-503 
M.C.C. 1973, §§ 94-6-103, 94-6-104 

(6) to live together 

representation of being married. 

Historical Note 

under 

Enacted: M.C.C. 1973, § 94-2-101(6), Sec. 1, Ch. 513, 
Laws of Montana 1973 

Source: New 

Prior Law: None 

Cross References 

M.C.C. 1973, § 94-5-606 

the 

(7) ·Commotl aebee· nWitlnS a .oriea of aots or orniasions 

Juotlvatod by a purpose to aocomplish a 8inglo criminal objeotive, 

or by a common purpose or plnn and which ~~8ult0d 1n thQ rop~ated 

coxmuiBalon of the SUlti offon •• or lAffact.1I the aal'Ml pcr:eon or tho 

•• me peJ:Aon. ot' the property thClreof. 
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En'acted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(7), Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

None 

Annotator's Note 

J. Guthals 

This definition as applied in the new bad check and forgery 
statutes imposes higher penalties for elaborate plans which 
result in the illegal obtaining of property or services than 
penalties imposed for single fraudulent acts. 

Cross References 

M.C.C. 1973, §§ 94-6-309, 94-6-310 

(8) ·Conduct- _ana an act or aeries of acts, and. tho 

accompanying raantal "ute. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(8), Sec. 1, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 2-4 

None 

Annotator's Note 

J. Guthals 

Because this definition and many of the statutes making 
references to the word "conduct" come from Illinois, attention 
is directed to decisions from that jurisdiction. Perhaps the 
most important use of the term in Hontana law occurs in the 
statute on Multiple Prosecutions: R.C.H. 1947, 
§ 95-1711, which comes from Ill.C.C. 1961, §§ 3-3, 3-4. 
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Attention is also directed to the recent decision of the Supreme 
Court in Ashe v. Swenson, 397 u.S. 436 (1970) which has an impor­
tan~ impact upon multiple prosecution for the same conduct. 

Cross References 

M.C.C. 1973, §§ 94-2-105 through 94-2-110 
M.C.C. 1974, § 94-2-113 
M.C.C. 1974, § 94-2-101(1) 
R.C.M. 1947, § 95-1711 

Law Review Commentaries 

1965 Univ. of Ill. Law Forum 927 
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Notes of Decisions 

In General 

The United States Supreme Court has recently ruled that 
where the defendant was acquitted of robbing one of four men 
who were robbed in the same transaction, the Fifth Amendment 
guarantee against double jeopardy and the doctrine of collateral 
estoppel prohibited the prosecution for robbing another of 
the men when prosecution was based upon the same conduct as 
previously litigated. Ashe v. Swenson, 397 U.S. 436, 443 
(1970). However, when several offenses are based upon the 
"same conduct ll of the defendant, he may be convicted of each 
but only concurrent sentences may be imposed; when several 
offenses are not based upon the same conduct they may be pro­
secuted separately and sentence may be concurrent or consecu­
tive. People v. Lerch, 131 Ill. App.2d 900, 268 N.E.2d 901, 
904 (1971): '1'118 word IIconductll is used in the same sense as 
the "same transaction. 1I People v. ~'le~~~r-, 93 Ill. App.2d 31,236 
N.E.2d 362, 364 (1968). See also, People v. Limauge, 89 Ill. 
App.2d 307, 231 N.E.2d 599, 601 (1967), in which the court 
held that prosecution and conviction of defendant for driving 
".7hi1e his license \ .. 'as revoked did not prevent s\,'bsequent. pro­
secution of the defendant for reckless homicide. 

Single Act 

It is often difficult to determine at which point one course 
of conduct ends and another begins. The Illinois courts have 
ruled that aggravated battery and an ensuing rape resulted from 
the same conduct so that imposition of separate sentences for 
the two crimes was improper and conviction for the lesser crime 
of aggravated battery had to be reversed. People v. ~·1_~c:..E.' 93 
Ill. App.2d 31, 236 N.E.2d 362, 365 (1960). Similarly, concur­
rent sentences on charges of rape and burglary with intent to 
conuni t rape were held to be not authorized, \'lhere burglary with intent 

1. 

t9 cOI)Ulli t rape was held to be a lesser included .-9.ffense. ]?ePEle v. 
R1tch1e, 66 Ill.App.2d 302, 213 N.E.2d 651, 657 (1966), aftd, ~~1.2d 
392, 222 N.E.2d 479. However, in a bar hold-up where the defen­
dant's companion shot the bartender after the bartender sought 
to prevent the robbery, firing of a fatal shot represented the 
commencement of a new, distinct. and separable course of action 
from the attempted robbery. People v. Tolliver, 273 N.E.2d 274, 
278 (1971). SE!e also People v.:....~~t0.S_' 123-11'1-:- Apr. 2([ 50, 259 
N.E.2cl 631, 635 (1970), in vJhich thc.~ Illinois court held tlwt 
where tlJ(~ three offemws chi.lr~Jec1 involved three diffcrt'nt 1\\t.'1lt..:11 
stC:ttes, the offenses did not rem.ll t from the same conduct: anu 
the defendant's conviction did not improperly amount to convic-
tions of several offenses arising from th~ same transaction. 
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(9) ·Conviction- _ants s judc;ment of conviction or sentenot! 

entered upon a plea of guilty or upon • verdict or finding of 

guilty of an offense, rendered by a leqally constituted jury or by 

a court of compet.ent jurisdiction authorized 1:.0 try the eAse 

without a jury. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(9), Sec. 1, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 2-5 

None 

Annotator's Note 

J. Guthals 

Former section 94-4809 provided that no person could be convicted 
except upon a verdict or judgment. Because this section did not specif­
ically define the point at which a conviction occurred problems arose 
in determining when a person could be said to have been placed in 
double jeopardy. See, for example, Petition of Williams, 145 Mont. 45, 
57 (1965). Under the new Code, a conviction occurs either when a jury 
or judge of proper jurisdiction finds the defendant guilty or when sen­
tence is imposed upon a plea of guilty entered by the defendant. Atten­
tion is directed to R.C.M. 1947, § 95-2200 et seq. which sets forth 
procedure for sentencing and judgment. The wording for this subsection 
defining "conviction" comes directly from the Illinois source. 

Cross References 

R.C.M. 1947, § 95-204 
R.C.M. 1947, §§ 95-2202, 95-2206 
R.C.M. 1947, § 95-2601 et seq. 

Notes of Decisions 

The term "conviction" means the finding of guilt by court 
or jury and an adjudication of that fact. That occurred here. 
There was a finalized judgment of conviction in the trial court. 
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~. 'v :t,l, .I' .); 

If the term "conviction" means anything at all, it means a 
conviction finalized on the trial court level •. People v. 
Spears, 83 Ill. App.2d 18, 226 N.E. 2d 67, 71 (1967). 

(10) ·Correctional 1nstitutionw ~san8 the state prison, 

county or 01 ty jail, or other lnati tution for t.he incarceration or 

custody of persona uadeS' sentence for offenses or awei ting trial 

or sentenoe for offenses. 

Historical Note 

Enacted: M.C.C. 1973, § 94-2-101(10), Sec. 1, Ch. 
513, Laws of Montana 1973 

Source: Ill.C.C. 1961, Title 38, § 2-14 

Prior Law: None 

Annotator's Note 

J. Guthals 

This definition is adopted from the Illinois definition of 
"penal institution." 

(11) -Deception- Mans knowingly to. 

(,,) oreate or cont1.nn 1n another an 11llpression which ia 

false and which the offender doe. not beliove to be trus, or 

(b) fail to correct a false impres.ion which the offendor 

previously has craated or confirmed, or 

ee) prevent another from aoquirio9 inforraat1on pert.inent. to 
tlle disposition of the property involvod, or 

(d) .ell or othorwise tranafer or ~noumber property, 

failinq to 4180108e a lien, adverse claim, or oth~r lQgal 

.impediment to the anjoYll"nt of tho property. whoth('U' auch 



lmpedl~nt 1. or 1. not of val~e or i. not a •• tter of official 

record, or 

(e) premia. performance wh1ch the offender does not intend 

to perform or know. will not be performed. Pa11ure to perform 

standing alone is not evidence that the oftonoQr did not intend to 

paxfon. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(11), Sec. 1, Ch. 
513, Laws of Montana 1973 

Ill.C.C~ 1961, Title 38, § 15-4 

None 

Annotator's Note 

J. Guthals 

This SUbsection defines a term essential to the new sections 
on Theft and Deceptive Practices (M.C.C. 1973, § 94-6-301 et 
seq.). The definition supplants and simplifies a variety of 
former laws relating to fraudulent practices such as false 
pretenses, larceny by trick, fraudulent conveyances, etc. 
The objective of the commissio:- in replacing the old theft 
sections was to remove any ref . 'nce to the old common law 
elements which encumbered the ,.mer Code. Subsection 11 (e) 
makes the false promise of fut.,'e performance punishable under 
the new theft act, although Stich promises were not punishable 
under the common law or under E)rior Montana statutes. The 
wording for this definition comes directly from the Illinois 
source. 

Cross References 

M.C.C. 1973, § 94-2-101(28) 
M.C.C. 1973, §§ 94-6-302, 94-6-307, 94-6-308 

Library References 

Larceny Key No. 14 
C.J.S. Larceny, §§ 7, 20, 23, 36, 44 
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Notes of Decisions 

In General 

In applying this definitfon to the Illinois theft section, 
which is substantially the same as the new Montana theft law, 
the Illinois courts have ruled that the theft section prohibits 
obtaining goods or property by false promises of future payments. 
People v. Kamsler, 67 Ill. App.2d 33, 214 N.E.2d 562, 565 (1966). 
In ~eople v. Earles, 130 Ill. App.2d 695, 264 N.E.2d 550, 551 
(1970), the Illinois court ruled that where the defendant had 
continually represented to the complaining witness that he was 
conducting a business in order to deceive the complaining wit­
ness and induce him to invest in such business, the indictment 
charged a crime although the first misrepresentation and the 
only investment occurred before the law making such an activity 
an offense was enacted, where the misrepresentation had continued 
after the statute was in effect. 

Instructions 

The Illinois appellate court has held that instructions 
which define decep·tion in language of this section \vere not 
erroneous because they failed to contain part of the section 
which stated that failure to perform standing alone vias not 
evidence that the offender did not intend to perform, where, 
the evidence showed eight failures to perform. People v. 
Kamsler, 67 Ill. App.2d 33, 21~ N.E.2d 562, 567 (1966). 
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(12) -Defamatory utter- means anything which expose. a 

per.on or a C,jJrollp, class or ... oolatioD. to hatred, aontempt, 

rictlcul., degradation or dJ.8gr:a.ce 1ft society, or injury to his 

ita busine •• or occupation. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(12), Sec. 1, Ch. 
513, Laws of Montana 1973 

40A Minn. Stat. Anno., § 609.765 

R.C.M. 1947, § 94-2801 et. seq., repealed 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

This definition was taken directly from the Minnesota law, 
which in turn comes from Wisconsin Stat. § 942.01(2). The 
definition and the new statute on Criminal Defamation replaces 
numerous provisions in the old Code on libel, giving false 
information for publication, etc. The definition recognizes 
criminal liability for defamation of a group--a protection 
not found in prior Montana law. For case notes see M.C.C. 
1973, § 94-8-111. 

Cross References 

M.C.C. 1973, § 94-8-111 

Library References 

Libel and Slander Key No. 141, 148, 149, 156 
C. J. S. Libel & Slander, §§ 281, 288, 289, 300 

Law Review Commentaries 

53 Minn. Law Rev, 211 
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(13) -DepX'iV.- means to withhold property of another. 

(11) permanently, or 

(b) for BUcb a period u to appropriat.e a portion of 1 ts 

value, or 

ee) with the pul'poae. to nattore 1~ only upon payment of 

reward or other compenaation, or 

(d) to di_pose of the property and USG 01' deal with t.he 

property so as to make it unlikely tb.t the owner will recover it. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(13), Sec. 1, Ch. 
513, Laws of Montana 1973 

M.P.C. 1962, § 223.0(1) 

None 

. Annotator I s Note 

J. Guthals 

This definition is taken without significant change from 
the Model Penal Code, proposed official draft, 1962. The 
definition is designed to cover both permanent and prolonged 
withholding of property from the rightful owner. The defini­
tion intentionally avoids any distinction to "possession," 
"custody," or "title"--concepts which have provided much con­
fusion in the prior law on larceny and false pretenses. 

Cross References 

M.C.C. 1973, §§ 94-6-302 through 94-6-305 

Library References 

Larceny Key No. 2 
C.J.S. Larceny, §§ 1, 82 
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(14) -Deviate sexual "lat.ions- IIGana suual contact or 

aexual intercourae betw_D two (2) penona of the same lIex, or any 

torm of sexual intexcourae with ~\R animal. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(14), Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 
• 

R.C.M. 1947, 94-4118, repealed, Sec. 1, Ch. 
513, Laws of Montana 1973 

Annotator's Note 

J • Gutha1s· 

This definition replaces the prior law concerning "crime 
against nature," which was quite ambiguous in defining which 
conduct was prohibited. When read in conjunction with the 
new provision on deviate sexual conduct (M.C.C. 1973, § 94-505), 
this definition prohibits homosexuality and bestiality but 
does not outlaw acts between consenting adults of the oppo-
site sex. 

Cross References 

M.C.C. 1973, § 94-5-505 

Library References 

Sodomy Key No. 1 
C.J.S. Sodomy, § 1 

(15) - .. alooy· _ans tu\ offense in which ~he sentence imposed 

upon conviction 1. death O~ tmprisonment 1n the .tate prison for 

ally tel'll exoe.41DCJ ODe (1) yea&,. 
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Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(15), Sec. 1, Ch. 
513, Laws of Montana 1973 

New 

R.C.M. 1947, §§ 94-112, 94-113, 94-114, 
repealed, Sec. 32, Ch. 513, Laws of 
Montana 1973 

Annotator's Note 

J. Gutha1s 

Under prior law, the determination of whether an offense 
was a felony depended solely upon where the maximum punishment 
was to be served. Under the new definition, both the length 
of the sentence and the jail in which the sentence is served 
are determining factors. When read with M.C.C. 1973, § 94-1-
105 the new section on classification of offenses, the Code 
emphasizes that while potential sentence determines jurisdiction, 
including the classification of any offense necessary to the 
definitions of the principal offense, and the determination of 
the commencement of any period of limitations. 

Cross References 

M.C.C. 1973, §§ 94-1-103(2), 94-1-105, 94-1-106, 94-1-107 
M.C.C. 1973, § 94-2-101(31) 
M.C.C. 1973, § 94-5-102 
M.C.C. 1973, § 94-5-303 
M.C.C. 1973, § 94-6-204 
M.C.C. 1973, § 94-7-305 

Library References 

Crim. Law Key No. 27 
C.J.S. Crim. Law, §§ 6,7 

(16) -A frl.t- 1 •••• arch by an external patting of a 

per.on '. clotU1ug. 

Enacted: 

Historical Note 

M.C.C. 1973, § 94-2-101(16), Sec. 1, Ch. 513, 
Laws of Montana 1973 
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Source: New 

Prior Law: None 

Annotator's Note 

J. Gutha1s 

The term "frisk" is distinguished from the term "search" in that 
the objective of a search is to protect the officer, prevent escape 
and obtain evidence while the objective of a frisk is the detection 
of concealed weapons in order to protect the officer. Under the 
new Stop and Frisk law (R.C.M. 1947, § 95-719), a peace officer may 
detain and frisk a person who he believes may have been connected 
with the commission of an offense or be of aid in investigation of 
an offense provided that the officer has reasonable cause to suspect 
the presence of a dangerous weapon. 

Cross References 

R.C.M. 1947, § 95-719 

Library References 

Words and Phrases 
C.J.S. Searches, § 1 
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(17) -For.cible fQlony" ma&n~ .:my felony 'ttJhich invol WlS the 

use or. threat of phY&'3iciU force or violence l1ga1 no t any . 
individual. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

. M. C • C. 19 73, § 9 4 - 2 -1 0 1 ( 1 7), Sec. 1, Ch • 
513, Laws of Montana 1973 

Ill.C.C •. 196l, Title 38, § 2-8 

None 

Annotator's Note 

J. Guthals 

This definition is taken from the last clause of the 
Illinois source. Forcible felonies include such offenses as 
homicide, assault, kidnapping, robbery, sexual'assault, arson, 
burglary, etc. As applied in the new Code, one who is commit­
ting a forcible felony has no right to use force to defend 
himself (M.C.C. 1973, § 94-3-105) •. 

Cross References 

M.C.C. 1973, §§ 94-3-101, 94-~-105 

. Notes of Detisions 

Threat of violence 

Defendant's advice to victim that defendant had been hired to 
kill the victim, but if given a certain sum \'lould leave the city, 
was reasonably construed as a "threat of physical force or vio­
lence" under this section, despite its conditional character. 
People v. Rhodes, 38 Ill. App.2d 389, 231 N.E.2d 400, 404 (1967). 

(18) -Coverl'Uoant" includ~a any branch, Gllbdiv1cdon or e.~ency 

of tho covarm:()ont of th~ »t.ntu or nny loot,\lity with!.)) it .. . ' 

-36-



Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(18), Sec. 1, Ch. 
513, Laws of Montana 1973 

M.P.C. 1962, § 240.0(2) 

None 

Annotator's Note 

J. Gutha1s 

This definition and the new provisions on Offenses Against 
Public Administration (M.C.C. 1973, § 94-7-101, et. seq.) are 
taken directly from the Model Penal Code. 

Cross References 

M.C.C. 1973, §§ 94-7-101 through 94-7-105 

(19) aSaraa mean. 10 •• , diaadvantage or injury, or anything 

80 regarded by the person affected, inoluding 10 •• , diSAdvantage. 

OJ: 1Djury ~ any person or utity ill whoa" welfare he 18 

interested. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(19), Sec. I, Ch. 
513, Laws of Montana 1973 

M.P.C. 1962, § 240.0 (19) 

None 

Annotator's Note 

J. Guthals 

This definition and the corresponding section on Threats 
and other Improper Influence in official and public matters 
(M.C.C. 1973, § 94-7-103) are taken verbatim from the Model 

-37-



Penal Code. The~e sections and the ne~ Bribery section provide 
an' all inclusive prohibition of the corrupt influencing of 
governmental processes. 

Cross References 

M.C.C. 1973, § 94-7-103 

(20)· -No, $ho, itD. ~ho slr.gul~r torro shall includ~ tho 

plural and tho maaculirw 9~uH.ler tl10 fer,:inina excopt ~h~.re a 

particular contoxt clearly raczuiroG a dit'fl!lJ::l£'Ant rooaning_ 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(20), Sec. 1, Ch. 
513, Laws of Montana 1973 

R.C.M. 1947, § 19-103 

R.C.M. 1947, § .19-103 

. Annotator's Note 

J. Guthals 

This definition supplements ~he current Montana provisions 
found in R.C.M. 1947,§ 19-103. Similar definitions are also 
found in the Montana Legislative Council Bill Drafter's Manual. 

Notes of Decisions 

Masculine and feminine gender 

It has been Montana law for many years that words used in 
the codes in the masculine gender included the feminine gender. 
Rosonen v. Waara, 87 Mont. 24, 32, 285 P. 668 (1930). 
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(21) -A boWJo of proaUtut10ll- mean. any plaeo where 

prostitution or promotion of prostitution is reqularly carried on 
. 

by one (1) per.on under the control, manaqen~nt ot' 8upervi9ion of 

another. 

Enacted: 

Source: 

Historical Note 

M.C.C. 1973, § 94-2-l0l(2l}, Sec. 1, Ch. 
513, Laws of Montana 1973 

M.P.C. 1962, § 251.2 

Prior Law: R.C.M. 1947, § 94-3607, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

Under prior law, a "house of prostitution" was referred to 
as a "house of ill fame" and the crime of prostitution was 
punishable on a public nuisance theory. Under the new provi­
sions, any form of prostitution is outlawed, as is any house 
of prostitution--whether it be discreet or indiscreet. The 
definition is taken directly from the Model Penal Code. 

Cross References 

M.C.C. 1973, § 94-5-603 

Library References 

Prostitution Key No. 1 et. seq. 
C.J.S. Prostitution, § 1 et. seq. 

(2l) 

Alive. 

Enacted: 

Historical Note 

M.C.C. 1973, § 94-2-l0l(22}, Sec. 1, Ch. 
513, Laws of Montana 1973 
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Source: M.P.C. 1962, § 210.0(1) 

Prior Law: None 

Annotator's Note 

J. Gutha1s 

Under this definition, which is s,upported by both the Model 
Penal Code and the majority of commentators, unborn children 
and deceased persons are not human beings for the purposes of 
offense against the person. 

Cross References 

M.C.C. 1973, § 94-5-101 

Library ReferGnces 

Homicide Key No. 7 
C.J.S. Homicide, § 1 et. seq. 

(23) -An 111.9al articl.- 1s an artiole or thing wkuch 1s 

prohibited by .utu~. ru.le requlation or order from being in the 

possession of a person subject to official detention. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(23), Sec. 1, Ch. 
513, Laws of Montana 1973 

New 

R.C.M. 1947, §§ 94-4208, 94-35-264, repealed, 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

This definition and the new section on Transferring Illegal 
Articles (M.C.C. 1973, § 94-7-307) consolidates the prior law 
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listed above and expands the definition to include not only 
articles to aid escape and alcoholic beverages but also 
any other article prohibited by governmental regulation to 
be in the possession of a prisoner. To complete the offense, 
the offender must have had reasonable knowledge that the 
item was illegal and have had the purpose to convey it. 

Cross References 

M.C.C. 1973, § 94-7-307 

Library References 

Prisons Key No. 17-1/2 
C.J.S. Prisons, § 22 

(24) -Inmate- means a per.on who 81'1gages in prostitution in 

or throuqh the ACjency of a bouse of prostitution. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(24), Sec. 1, Ch. 
513, Laws of Montana 1973 

M.P.C. 1962, § 251.2(1) 

None 

Annotator's Note 

J. Guthals 

This definition and the corresponding section on Promoting 
Prostitution (M.e.C. 1973, § 94-5-603) are taken directly from 
the Model Penal Code. 

Cross References 

M.C.C. 1973, § 94-5-603 
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0.1,1 
W 

Library References 

Prostitution Key No. 1 et. s~ij, 
~,~,S. Prostitution, § 1 et. §@~t 

(25) -Intoxioating 8ubst.anoe.' ~A~ i\~f @~stat\oe t\aving IUl 

hallucinogenic, depreesant, .timu~@t~n~f @f n~~gq~~Q ~ffe~t, taken 

in B~ch quantities •• to imp~lr ~~~~~ @f ph¥~~~~l ~apab~lit1 

inolllding but not 11m1ted to any Q@V@nl~ ~t(ili,.4l.~ml {)~e-half pf 

one per centW1\ (1/2 of 1') or mo~ @f i!1t~~()l Pf VQI.\lll1Bf p~ovi(led .. 

that the foregoing defini~ion 8b~~ nQ~ ,.t~~t ~g g.~~ooholized 

vine, ~or to any bevaratJe or liqul,g pJ;'~"Q~g ~l' tb~ process Py 

which beer, ale, por~ or wine 11 P'-'O~~Q~~f !f l~ ~1;ain8 l.ess 

than ~.-h .. lf of one per oent.wn <va Qt ~" Qf ~l~t\Q~ ~¥ VOlUlOO. 

En~9ted: 

Sogrge : 

Pfj,Ol:' Law: 

Historical Ne"te 

M.C.C. 1973, § ~4~I~lQl(~~) 4 I@Q\ l. ~h, 
513, Laws 0 f 11@fi"t.~nC! l ~ ~ ~ 

R.C.M. 1947, ~ ~4~~~~l~1, 

R.C.M. 1947, § ~4~~~~lQl~ ~~pe~!e.g4 $e.c , ~2~ 
Ch. 513, Laws·~! MQfit~nC\ !~7~ 

Annotator~~ Note 

J. Guth~!§ 

This subsection replaces th~ ~¥!Q~ la.w l~§teQ above. which 
defined .. intoxicating liquor." \f'h~ Qn~Y signi.tiqant change from 
the prior law is the reference ~@ ~~ll~~i~ogenio drugs,. The 
statutes in the new Code referri:.:n.g tP ~n~awful transactJ.ons 
with children and unlawful poss~~sio~ o~ in~o~~cating su~stance 
by children are merely recodific~t~o~s of prior law. Th1s 
definition will have no affect o~ definitions of beer and 
liquor found in the various cont~o~ ~cls, 



Vodka 

Cross References 

. M.C.C. 1973, §§ 94-5-609, 94-5-610 
M.C.C. 1973, § 94-5-506 

Library References 

Intoxicating Liquors Key No. 134 
C.J.S. Intoxicating Liquors, §§ 10, 57, 217 

. Notes 'of Decisions 

In interpreting prior Montana law (R.C.M. 1947, § 94-35-107) 
the Montana court held that while the statutory definition of 
intoxicating liquor did not contain the word vodka, the definition 
did make any beverage containing more than one-half of one per cent 
alcohol an intoxicating liquor, and the court therefore took 
judicial notice of commonly accepted and generally understood 
definition of the word "vodka." State v. I'Jild, 130 Mont. 476, 492, 
305 P.2d 325 (1956). 
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(26) -An involuntary act- _ana my act which ia. 

(a) a reflex or convulsion, or 

(b) a bodily movement. durillg wu:onsciOUSnGS8 or sleep, or 

(e) conduct during hypnosia or resulting from hypnotic 

sUigestion, or 

(d) • bodily movement thAt otherwise is not a product of 

the effon or detemnatioD of the aotor, ei thar consoious or 

habitual. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(26), Sec. 1, Ch. 
513, Laws of Montana 1973 

M.P.C. 1962, § 2.01 

None 

Annotator's Note 

J. Guthals 

The m1n~um elements of an offense (unless absolute liability 
is imposed) usually are said to be a voluntary act and a certain 
mental state as prescribed by law. Under the new provision on 
Voluntary Act, a person is not guilty of an offense (other than 
one in which absolute liability is provided for the act alone) 
unless his liability is based on conduct which includes a volun­
tary act or the omission to perform an act required by law of 
which the person is capable of performing. The wording for this 
definition is taken from the Model Penal Code, but a number of 
states including Illinois, Wisconsin and Louisiana have spelled 
out the same theory within their Criminal Code. 

Cross References 

M.C.C. 1973, §§ 94-2-102, 94-2-103, 94-2-104 

Library References 

Criminal Law Key No. 26 
C.J.S. Crim. Law, § 37 
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(27) -Juror" maana any parsOll who 18 a meIUber of any jury , 

including a grand ju~, impaneled by any court in tbis state in 

any action or prooeed1n9 or by any officer authorized by law to 

impanel A jury in any action or proceeding. Tho term juror also 

includes a persOft who ba. been. drAwn or summoned to attend as a 

prospective juror. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(27), Sec. 1, Ch. 
513, Laws of Montana 1973 

N.Y. Pen. L. 1965, § 10.00(16) 

None 

Annotator's Note 

J. Gutha1s 

This definition is taken directly from the New York Penal 
Law. Because of the all inclusiveness of this definition any 
attempt to influence a juror or prospective juror is prohibited. 

Cross References 

M.C.C. 1973, § 94-2-101(52) 
M.C.C. 1973, §§ 94-7-101 through 94-7-103 

(28) -Knowingly· - A peraoo acts knowinqly with respect to 

oon4uat or to • cirCUDatance descrihed by a statute defininq an 

offen.. wben he 1. aware of his conduct or that tbe circumstance 

exist8e Wben ltnowled9. of tbe exJ..tence ot a partioular fact 1s 

an elellleDt of an offense, auch knowledge 18 •• tablished if a 

person 1. aware of • hi9h probability of its existence. 

Bquivalent tenl8 .uch .. -knowing" 01' "with knowledve- haw the 

..... _In,. 
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Enac:ted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(28), Sec. 1, Ch. 513, 
Laws of Montana, 1973 

M.P.C. 1962, §§ 2.02, 1.13(13) 

R.C.M. 1947, §. 94-118, repealed, Sec. 32, Ch. 
513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

Under the riew Code, the concepts of "knowingly" and "pur­
posely," replace the old term "intentionally." The terms, how­
ever, are not synonomous. "Knowingly" refers to an awareness 
of the nature of one's conduct or of the existence of specified 
facts or circumstances. "Purposely" refers to the actor's 
objective or intended result. The definition for "knowingly" 
is taken primarily from the Model Penal Code, but a significant 
departure from the source is the substitution of the phrase 
"high probability" for "practically certain." Thus, the drafters 
of the new Code chose to substitute a less rigid requirement. 
Several states, including New York and Illinois, have enacted 
similar although not identical provisions. 

Cross References 

M.C.C. 1973, § 94-2-101(53) 
M.C.C. 1973, § 94-2-103 

Library References 

Criminal Law Key No. 32, 33 
C.J.S. Crim. Law, §§ 47, 48 
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(29) -Mentally defective- _0. that • person suffers from a 

me~tal dJ.aeu8 or <1et.ct whieb render. 

apprecJ.ating the aatun of hie eonduct. 

hiJQ incapuble 

Enacted: 

Source: 

Prior Law: 

Histo"rical Note 

M.C.C. 1973, § 94-2-101(29), Sec. 1, Ch. 
513, Laws of Montana 1973 

N.Y. Pen. L. 1965, § 130.00(5) 

R.C.M. 1947, §§ 94-118, 94-4101(2), repealed 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

"Mentally defective" as used in the substantive code is an 
element employed to determine the validity of consent to the 
sexual offenses. A person who is incapable of appreciating 
the nature of his conduct is legally incapable of giving con­
sent to a sexual act. The defense of insanity is preserved 
under Montana law but is covered in the Code of Criminal 
Procedure rather than in the new Criminal Code. The wording 
for both sections is similar and interpretations developed 
in the Procedure section are applicable to this definition. 
The definition is taken verbatim from the New York source. 

Summarized Criminal Law Commission Comment 

J. Guthals 

Under the prior Montana rape law, R.C.M. 1947, § 94-4101, 
a woman was said to be mentally incompetent to assent to sexual 
advances if she was "incapable of giving legal consent." Under 
the new Code, any formulation in terms of capacity to give 
legal consent is rejected. The new definition requires that 

ot 

the mental disease be so serious as to render the woman incap­
able of appreciating the nature of her act. Conditions affecting 
only the woman's capacity to "control herself sexually" where 
there is no mental defect will not involve criminal liability. 
The typical criminal case is the case of intercourse with a 
woman known to be seriously deranged. 
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Cross References 

M.C.C. 1973, §§ 94-2-101(28), (53) 
M.C.C. 1973, §§ 94-2-103, 94-2-111 
M.C.C. 1973, § 94-5-503 
R.C.M. 1947, § 95-501 et. seq. 

"Library Referenc~s 

Criminal Law Key No. 47, et. seq. 
Mental Health Key No. 431, et. seq. 
C.J.S. Criminal Law, §§ 55 et. seq. 
C.J.S. Insane Persons, § 127 

person is 

rendered temporarily incapable of Appreciating or controlling hi. 

conduct .. result of the iaflueno. of an intoxl~atln9 substance. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101, Sec. 1, Ch. 513, 
Laws of Montana 1973 

N.Y. Pen. L. 1965, § 130.00(6) 

R.C.M. 1947, § 94-4101, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Gutha1s 

Intoxication as a defense is covered by the new section on 
Responsibility (M.C.C. 1973, § 94-2-109). This definition, 
which is taken directly from the New York source is a deter­
minant in the validity of consent to sexual acts. When a person 
is rendered temporarily incapacitated to give consent this 
definition applies. When a person is rendered completely un­
conscious by an intoxicating substance, the term "physically 
helpless" (M.C.C. 1973, § 94-2-101(46» is used to define his 
condition. That the defendant did not administer the intoxi­
cating substance is immaterial as long as the substance was 
administered by someone without the victim's voluntary consent. 
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Criminal Law Commission Comment 

The intent of this definition is to cover the situation 
\vhere the defendant undermined the judgment and will of the 
victim by, for example, administering drugs. The victim need 
not be unconscious. 

Cross References 

M.C.C. 1973, §§ 94-2-103, 94-2-109, 94-2-111 
M.C.C. 1973, § 94-5-503 
M.C.C. 1973, § 94-2-101(68} 
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(31) -M1sa...anor- _ana an offonse in which tho aentonc8 

JJaposGd upon conviction 1. !mprlaonment in the coun~y jail for any 

t ..... , or fine, OJ: both 0 .. the sentence impoaed ia iJnprlaonment in 

~. atate pr:1SOD for an, 'em of one year or le8". 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(31), Sec. 1, Ch. 
513, Laws of Montana 1973 

New 

R.C.M. 1947, §§ 94-112, 94-113, 94-114, 94-
116, repealed, Sec. 32, Ch. 513, Laws of 
Montana 1973 

Annotator's Note 

J. Guthals 

A misdemeanor under prior law was defined as any crime 
punishable by imprisonment in the county jailor for which 
only a fine was imposed. The determination of whether an 
offense was a misdemeanor came at the beginning of proceedings 
depending upon the maximum sentence prescribed in the Code. 
Under the new definition and the corresponding section on 
Classification of Offenses (MoCoC. 1973, § 94-1-105), the maximum 
potential sentence determines certain jurisdictional and other 
but the final classification of the offense does not occur 
until the time sentence is imposed. Any crime for which the 
sentence finally imposed is less than one year or in which 
the sentence is to be served in a county jail is a misdemeanor. 

Cross References 

M.C.Co 1973, §§ 94-1-103(2), 94-1-105, 94-1-106, 94-107 
M.C.C. 1973, § 94-2-101(15) 

Library References 

Crim. Law Key No. 27, 1208 
C.J.S. Crim. Law, §§ 6,7,1986 
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(32) ·Neglif1ent:.ly· - A person acta neql1gently with re.pec~ 

to • result or to a circumatance described by a statute defining 

aD offene. when he oonao1oualy disregards A riak that the re&ul~ 

vill occur 01" that. the airOWh8taAee exists, or it h. ,Uaregards 0-

risk of which h. should be aware that the rasult will ocour or 

that tbe circum.tano. exiats. The risk MUSt. be of such a nature 
and degr~e that to diar.q~ it involves a 91'088 deviation from 

the standard of conduct that. .. reuonable person would obsel':ve in 

the Actor' 8 sit.uation. Gzoa8 deviation meane a doviation that is 

considerably greater than laok of ordinary cara. Relevant terms 

such as -negligent- .. and -With negUgence· have the ... zr.eanin<}. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(32), Sec. 1, Ch. 
513, Laws of Montana 1973 

N.Y. Pen.L. 1965, § 15.05(4), M.P.C. 1962, 
§§ 1.13(15), 2.02(2)(d) 

None 

Annotator's Note 

J. Guthals 

Under prior law, the concept of "criminal negligence" 
occurred most commonly in the area of involuntary manslaughte:. 
R.C.M. 1947, § 94-2507 contained the clause "without d~e caut10n 
and circumspection," which was held to be synonomous w1th 
criminal negligence. State v. Powell, 114 Mont. 571, 5?6, 
138 P.2d 949 (1943). Because the old manslaughter sect10n 
required an unlawful act not amounting to a felony and because 
the common law required that the act be more than merely 
malum trOhibitum, the Montana courts developed the concept 
that i an act was done with criminal negligence the act, 
became malum in se to allow a conviction under that se~t10n. 
The new Code deletes all references to these concepts 1n order 
to avoid the definitional problems which they produced. The 

·-51-



term "negligence," which is a lesser mental state than "know­
ingly" or "purposely" is found in the lower categories of 
assault and homicide in the new Code. The inclusion of the 
term in these sections is necessary to cover such frequent 
offenses as motor vehicle homicide and fire arm mishaps-­
crimes which were problem areas under prior law. The wording 
of the definition comes primarily from the New York source, 
but also borrows language from the Model Penal Code. It 
should be noted that this definition includes the concept of 
"recklessness" with the phrase "consciously disregards ••• " 
Under the New York law, recklessness is a higher mental state 
than negligence. Since the distinction between negligence 
and recklessness is often difficult for juries to make, it 
has been avoided in the Montana Code. 

Cross References 

M.C.C. 1973, §§ 94-2-101(25), (53) 
M.C.C. 1973, § 94-2-105 
M.C.C. 1973, § 94-5-104 
M.C.C. 1973, § 94-5-201 
M.C.C. 1973, § 94-6-103 

Library References 

Criminal Law Key No. 19 et. seq. 
C.J.S. Crim. Law, § 29 et. seq. 

Law Review Commentaries 

63 Col. L. Rev. 632 

(33) ·Obtain- _an •• 

(a) in relation to property, to bring about. transfer of 

.il'lter •• t or poa •••• ion, whether to the offender or to another, and 

(b) ira rGlaUon to labor or .. nices, to secure thG 

perform.no. theZ'eof. 
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Enacted: 

Source: 

Prior Law: 

Historical Note 

M. C • C. 19 7 3, § 9 4 - 2 -1 0 1 ( 33), Sec. I, Ch. 
513, Laws of Montana 1973 

M.P.C. 1962, § 223.0(5), Ill.C.C. 1961, 
Title 38, § 15-7 

None 

Annotator's Note 

J. Guthals 

Under prior statutes concerning false pretenses and larceny 
by trick it was necessary to distinguish between the transfer­
ring of title and the transferring of possession. This defini­
tion and the sections on Theft and Related Offenses (M.C.C. 
1973, § 94-6-301 eta seq.) avoid these confusing and often 
impossible distinctions and instead provide a more general 
description "interest or possession"--which should include any 
fraudulent transfer. The definition is taken directly from 
the Model Penal Code and is identical to the Illinois provision. 

Cross References 

M.C.C. 1973, § 94-6-301 eta seq. 

Library References 

False Pretenses Key No. 7 
Larceny· Key No. I, 2 
C.J.S. False Pretense~, § let. seq. 
C.J.S. Larceny, §§ 1, 4, 7, 9, 82 

Notes of Decisions 

In general 

Where the defendant had allegedly moved around a ticket agent 
and entered transit authority train platform without paying his 
fare, the Illinois court held that the defendant could not be con­
victed of the crime of theft of services before he had boarded 
the train. People v. Davis, 5 Ill.App.3d 95, 283 N.E.2d 317, 318 
(1972) • 
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(34) "Obtains or C!:nartfJ control" irlCludos but. is not lil~J.ted 

to tho talc.i.ng I olu:rying nway, or tllQ Gale-, conveyance I or transfer 

of ~itl0 to, or intoreBt in~ or lJOsseasion of property. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(34), Sec. 1, Ch. 
513, Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 15-8 

None 

Annotator's Note 

J. Guthals 

This definition which is central to the new section on 
Theft eliminates the distinctions which existed under prior 
la\,l between obtaining title and obtaining possession. The 
fraudulent transfer of either title or possession is covered by 
the new sections and the old distinction is of no importance. 
This definition and much of the new section on Theft come 
directly from Illinois. More annotations will be found in 
the Theft section (M.C.C. 1973, § 94-6-301 et. seq.). 

Cross References 

M.C.C. 1973, § 94-2-101(33) 
M.C.C. 1973, § 94-6-301 et. seq. 

Library References 

Words and Phrases 

Notes of Decisions 

In general 

The Illinois Supreme Court has ruled that the term "unauthorized 
control" in Theft section, which is substantially the same as the 
Mon~ana theft law, \-las not unconstitutionally vague by failing to 
def1ne what conduct was proscribed, in view of this definition and 
the requirement of a "knm'lin(T1l m(~ntal state. P 1 [J 1 
42 J eop e v. ! arc en, 

I11.2d 301, 247 N.E.2d 404, 406 (1969). 

-54-



I 
(l5) ·Occupiod struotura- l'tllZlCnS lillY I building, vehiclo or 

I 

other plA~~ tJ'.}!ted for human occupancy or ni<]ht lodqin9 of persons 

Qr for carxyiuq on bUSin~861 whethar or not a per30n is actually 

presont. Eacb unit of a buildin9 CQnt3istin9 of two (2) or lilOro 

un! ts sep&ratoly aeoured. or oocupiod is a separate ocoupied 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(35), Sec. 1, Ch. 
513, Laws of Montana 1973 

M.P.C. 1962, § 220.1(4) 

R.C.M. 1947, §§ 94-501, 94-502, :repealed, 
Sec. 32, Ch. 513, Laws of Montana .1973 

Annotator's Note 

J. Gutha1s 

This definition and the terms "premises" and "vehicle" pro­
vide a comprehensive treatment of such offenses against property 
as Criminal Trespass, Burglary, Criminal Mischief .and Arson 
iM.C.C. 1973, §§ 94-6-102, 94-6-201, et. seq.). .These offenses 
are graded according to the,type of structure against which 
the crime vlas conuni tted and whether the act created a potential 
danger to human life. Prior law on arson included an exhaustive 
listing of different types of structures to allow the offense 
to be graded. This definition replaces that catalogue. The 
wording for this subsection comes from but is not .identical to the 
Model Penal Code source. Included within the definition are 
such items as house trailers I house boats, "etc. vlhich are not 
ordinarily considered to be "structures. "It is important to 4f 
note that the structure need not be occupied to be the subject 
of arson or burglary--~der this definition the building need 
only be suited for human habitation .. 
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Cross References 

. M.C.C. 1973, §§ 94-2-101 (48), (65) 
M.C.C. 1973, § 94-6-101 et. seq. 
M.C.C. 1973, § 94-6-201 et. seq. 

Library References 

Arson Key No. 2 et. seq. 
C.J.S. Arson, § 1 et. seq. 
Burglary Key No.4, 5, 6 
C.J.S. Burglary, § 1 et. seq. 

(36) ·Oftendtu:- moaDa a person who has been or 18 liable to 

be urestec2, charged, oonv1at.e4 or punished for a public offense. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(36), Sec. 1, Ch. 
513, Laws of Montana 1973 

New 

None 

Annotator's Note 

J. Gutha1s 

The term "offender" is used extensively in the Code. This 
general definition indicates that the Code provisions apply 
to persons who have been involved in any criminal activity 
for which legal action may be taken. In the Montana Code of 
Criminal Procedure reference is made to "defendants," indicating 
those who are charged with a crime. 
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(37)WOffen$cD mG4n$ a crime for uhi~h a sentenCG of death 

or of iI~r1aol'lInsnt or fina is au·t.hor1zed. Offansaa are cle.ssificd 

A9 falonioo or misdomeanors. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(37), Sec. 1, Ch. 
513, Laws of Montana 1973 

M.P.C. 1962, § 1.04(1) 

R.C.M. 1947, § 94-112, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note , ~~~~~~~~~ 

J. Guthals 

This definition is'merely a recodification of the prior 
law through adaptation of Model Penal Code wording. Under 
prior law an offense was defined as including those activities 
for which punishment was removal from office or disqualification 
to hold office. Because all offenses against public administra­
tion are nm., punishable with fines and/or imprisonment, reference 
in this subsection to removal frqm office is not necessary. 

Cross References 

M.C.C. 1973, §§ 94-2-101(15)" (31) 

Library References 

Criminal Law Key No. 1 
C.J.S. Crim. Law, S/2,3 

Notes of Decisions 

In general 

The Montana court has held that contempt of court, which is 
punishable by fine or imprisonment, or both, is a public offense· 
unde~ pr~or Montana law R.C.M. 1947, § 94-112. State ex reI Flynn 
v. Dlstr1ct Court, 24 Mont. 33, 35, 6 P. 493 (1900). Again in 
interpreting prior !l1ontana law, the court held that the threatened 
violation of a town ordinance was not a "public offense" \vi thin 
the meaning of § 94-112. State ex reI. Streit v. Justice Court, 
45 Mo n t. 375, 380, 123 P. 405 (19 -12). - _ 5-7 _ . -... - ... 



(38) NOfficial datontion·~8ns irogrieonmant which resulted 

from a conv1otign for M offonse, oonfinOl!lCnt for M offen!';e, 

con'fin~nt of a pereon charged with an offenaaf clattr.n1t1on by a 

peaC() officer pursulUlt to 
I 

arroct, a6t~ntion for oKtradition or 

deport.ation. or any lawful det@nt.iQn for ehe purpose of the 

protection of t.be welfare of the person d$tQln~d or for the 

protection of societ.y, but ·official datcntion- doe" not In.clud& 

6up~rviGion of p~obat1on or pnrole, constraint inc1rlent~1 to 

relanoG on ball, or en unlawful ar~e5t unle6~ tha p@reon ~rrootad 

employed phyoical for~, a thr0at of phyaical force, or a weapon 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(38), Sec. 1, Ch. 
513, Laws of Montana 1973 

M.P.C. 1962, § 242.6(1) 

R.C.M. 1947, § 94-4203, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 
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Annotator's Note 

J. Guthals 

This subsection defines a term that is used in the new 
statute on Escape (M.C.C. 1973, § 94-7-306). Prior law punished 
escapees from custody being held for charges of felonies or 
misdemeanors but did not clearly delineate that it is an 
offense to escape from any lawful detention. Under the new 
Code, the crime of escape is graded according to the degree 
of offense for which the escapee was being held. A person who 
violates parole is not an escapee under this subsection. The 
wording for the definition comes directly from the Model Penal 
Code source. 

Cross References 

M.C.C. 1973, § 94-7-306 

Library References 

Escape Key No.4, 13 
C.J.S. Escape, § 14-17, 28 

(39) ·Official proceeding- meana a prooeedinq heard O~ wblch 

may be heard before any logielatJ.ve, judlcal, administrative or 

other governmental. agency Or' official authorized to take evidence 

under oath, including any referee, hearing examiner, cownisa1oner, 

not!axy or other per.on taJd.ng testimony or 

CCNlDect:lon with such ProceadiD9_ 

depo8ition 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(39), Sec. 1, Ch. 
513, Laws of Montana 1973 

M.P.C. 1962, § 240.0(4) 

None 

Annotator's Note 

J. Gutha1s 

This subsection defines a term used in the new section on 
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Perjury (M.C.C. 1973, § 94-7-202). Under prior law perjury 
was covered by separate sections on witnesses before legislative 
assemblies and those before other government bodies. This 
subsection encompasses all testimony before any governmental 
proceedings. The definition and the section on perjury come 
directly from the Model Penal Code. 

Cross References 

M.C.C. 1973, § 94-7-202 

Library References 

Perjury Key No. 1 
C.J.S. Perjury, § 1 et. seq. 

(40) wOther state- N_8 any atate or territory of the 

united Stat •• , the Diatrict of Columbia and the Commonwealtb of 

'urto a1co. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(40), Sec. 1, Ch. 
513, Laws of Montana 1973 

Ill.C.C. 1962, Title 38, § 2-21 

None 

Annotator's Note 

J. Guthals 

This definition contains the same wording as the Illinois 
source. 

Cross References 

M.C.C. 1973, § 94-2-101(58) 
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(41) wOVnerft lnGooa at person, other than ~'le offendor, who 

bas possession of or any other intereat in.ths property involvod, 

ovon though suoh intE.U:est or lX)saesmicm 1s unlawful, and ~lithout 

whose consent the offender has no autilority to oxert control o~~r 
T 

the property. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(41), Sec. 1, Ch. 
513, Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 15-2 

None 

Annotator's Note 

J~ Guthals 

Th o" definition and the new section on Theft (M.C.C. 1973, l.S . 0 The 
§ 94-6-302) are taken directly from the Illl.no~s source •. 
definition is comprehensive and includes suc~ l.nterests l.n 
property as possession, title and custody--el.ther actual or 
constructive. 

Cross References 

M.C.C. 1973, § 94-6-301 et. seq. 

Library References 

Words and Phrases 

Notes of Decisions 

validitx. 

The Illinois Court has held that this definition and the Illinois 
section on Theft which is substantially similar to M.C.C. 1973, § 94-
6-302 defining theft, were not repugnant or vague by providing that 
an O\vner can never be an offender. People v. Kamsler, 78 Ill. l\pp. 2d 
349, 223 N.E.2d 237 (1966). 
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Sufficiency of evidence 

In general, Illinois courts have been liberal in allowing that 
evidence which indicates that the ownership of stolen property was 
in one other than the defendant is sufficient to support a convic­
tion ~nder indictment charging theft. See, for example, People v. 
Demos, 3 Ill. App.3d 284, 278 N.E.2d 89, 90 (1971) ~ People v. 1nso­
lata, 112 Ill. App.2d 269, 251 N.E.2d 73, 74 (1969); People v. 
Kurtz, 69 Ill. App.2d 282, 216 N.E.2d 254, rev. in part on other 
grounds in 37 Ill.2d 103, 224 N.E.2d 817 (1966); People v. Tomaszek, 

. 54 Ill. App.2d 254, 204 N.E.2d 30, 33 (1965), cert. den. 382 u.S. 
827. 

construction and Application 

The Illinois courts have given this definition a broad interpre­
tation. For example, the resident manager of a hotel was held to 
have sufficient control over'the hotel's property and thus was an 
"owner" within the definition of this section. People v. Smith, 
90 Ill. App.2d 388, 234 N.E.2d 161, 166 (1967). Similarly, the payee 
of an allegedly stolen check was found to have sufficient interest 
in the check and the proceeds of the check to meet the requirements 
of this definition. People v. Jones, 123 Ill. App.2d 389, 259 N.E. 
2d 393 (1970). However, a defendant in possession of stolen drugs 
was held not to be "an owner" as defined b~ this section. People v. 
Marino, 95 Ill. App.2d 369, 238 N.E.2d 245, 254 (1968). 

Indictment and Information 

It is necessary in every indictment or information charging 
theft that the ownership of the stolen property be set forth with 
accuracy. People v. Baskin, 119 Ill. App.2d, 18, 255 N.E.2d 42, 
43 (1969). However, slight variations between the actual owner-
ship of the property and the ownership of the property as listed in 
the complaint is not fatal to the indictment. See, for example, 
People ex reI. Insolata v. Pate, 46 Ill. 2d 268, 263 N.E.2d 44, 45 
(1970); People v. Ha.rden, 42 Ill. 2d 301, 247 N.E.2d 404, 406 (1969); 
People v. Tomaszek, 54 Ill. App.2d 254, 204 N.E.2d 30, 34 (1964), 
cert. den. 382 u.S. 827. 

Proof of Ownershin ;. 

I 

The Illinois court has ruled that the requirement that ownership 
of property which is alleged to have been stolen be alleged in the 
information and proved in the trial is necessary to safeguard the 
accused against double jeopardy. People v. Insolata, 112 Ill. App. 
2d, 269, 251 N.E.2d 73, 74 (1969). Despite that general rule, how­
ever, an earlier court held that proof that corporate owner of 
burglarized building was the owner of money stolen from that building 
was not necessary to convict the party taking the money of burglary. 
People v. Griffin, 48 Ill. App.2d 148, 198 N.E.2d 115, 119 (1964). 
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~.. I 
(42) ·Party official- ~an. a person who holda an elective 

or appolntivo poat in a political party in tn. UDlted States by 

vir~ue of which he cl1ract.. or conducts, or part.icipate. in 

directing or eonductinv party 

naponalbl1ity. 

affaira 

Historical Note 

at oy level 

Enacted: M.C.C. 1973, § 94-2-101(42), Sec. 1, Ch. 
513, Laws of Montana 1973 

Source: M.P.C. 1962, § 240.0(5) 

Prior Law: None 

Annotator's Note 

J. Guthals 

of 

Prior Montana law did not cover attempts to bribe political 
party officers. This definition and the new chapter on Offen­
ses Against Public Administration (M.C.C. 1973, § 94-7-101 
et. seq.) acknowledge the important public trust placed in 
party officials and the undermining affect that attempts to 
corruptly influence such persons can have on the political 
process. This definition and the sections on Bribery and 
Corrupt Influences are broad enough to cover all political 
workers regardless of position. The wording is taken directly 
from the Model Penal Code. 

Cross References 

M.C.C. 1973, §§ 94-7-102, 94-7-103 

Library References 

Bribery Key No. 1 
C.J.S. Bribery, § 1 et. seq. 

(.3) ·P •• c. oftlc.l:- meana any person who by 'Virtue of his 

office O~ publio employ.ent 1. vested by law with a duty to 

maintain public ordor or to make arrests for offenses while acting 

within the .cope ot hie ~ult.hoI'1ty. 
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Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(43), Sec. 1, Ch. 
513, Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 2-13 

None 

Annotator's Note 

J. Guthals 

This definition is taken directly from Illinois. All 
persons who are granted authority to maintain order or make 
arrests within the state are peace officers as defined by 
the state. As peace officers, such individuals are permitted 
certain privileges and defenses under the new Code such as the 
power to detain, the right to use force, and the privilege 
to require aid from members of the public (M.C.C. 1973, § 
94-7-301 et. seq.). 

Cross References 

M.C.C. 1973, § 94-3-101 et. seq. 
M.C.C. 1973, §§ 94-7-301, through 94-7-304 

(4.) -"ouniary b.efit- .1. benefit in the fozm of money, 

property, commeroial in~.r •• ta or aDythin9 else the pr1m.ry 

aignif1cance of which ia economic ga1n. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(44), Sec. 1, Ch. 
513, Laws of Montana 1973 

M.P.C. 1962, § 240.0(6) 

None 

Annotator's Note 

J. Guthals 

This SUbsection when read in conjunction with the new 
chapter on Corrupt Influences (M.C.C. 1973, § 94-7-101 et. seq.) 
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unqualifiedly prohibits the g~v~ng or rece~v~ng of any pecuniary 
benefit to influence official discretion. Offers of non-pecun­
iary benefit such as political support, honoraries, etc. are 
penalized under M.C.C. 1973, § 94-7-102. The wording comes 
directly from the Model Penal Code. 

Cross 'References 

M.C.C. 1973, § 94-2-101(4) 
M.C.C. 1973, §§94-7-102 et. seq. 

, 
(45) ·Person- include. an individual, busine.. aaaociaton, 

partnership, corporation, goyarmaant., or oth&r legal entity, and 

an individual acting or purportinq to aot for or on bahal f 0 f any 

90vernment or subdivision thoreof .. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(45), Sec. 1, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 2-15 

R.C.M. 1947, § 19-102 

Annotator's Note 

J. Guthals 

Under present law, "person" means a corporation as well as 
a natural person. Under this subsection, the term has been 
expanded for the purposes of criminal law to include unincor­
porated associations and government agencies. This definition 
does not create problems with the new Robbery section (M.C.C. 
1973, § 94-5-401) because that section requires actual or 
threatened "bodily injury" as defined in M.C.C. 1973, § 94-2-
101(5). Bodily injury necessarily refers only to natural 
persons as defined in the Code. The wording for this section 
is taken with only minor changes from the Illinois source. 

Library References 

Words and Phrases. 



Notes of Decisions 

In general 

Although the term "person" ordinarily refers to a living 
human being, it has long been the law in Montana that the defini­
tion of person includes corporations as well as natural persons. 
In re Becks Estate, 44 Mont. 561, 572, 121 P. 784 (1912). Not­
withstanding the broad language of this section, the Illinois 
court has recently ruled that this section did not alter the ex­
isting law concerning whether or not an unincorporated association 
could be sued in its own name in a civil action. Boozer v. U.A.tv., 
A.FeL.-C.I.a., Local 457, 4 Ill. App.3d 611, 279 N.E.2d 428, 432 
'(1972) • 

. " 

Wlans that person is 
un.cOntH:::LOU!l or 13 othlQ1.'wi'-lGl phYf.lically nnable t'J cor:municata 

unwill.ingneaso to .net.. 

Enacted: 

Source: 

Prior Law: 

Historical. Note 

M.C.C. 1973, S" 94-2-101(46), Sec. 1, Ch. 
513, Laws of Montana 1973 

N.Y. Pen. L. 1965, § 130.00(7) 

None 

Annotator's Note 

J. Guthals 

This definition is used in conjunction with the new secti~n 
descr ibing ",hen a person is deemed to be incapable of consentl.ng 
to a sexual act. The term should be compared to other sta~es" 
of incapacity defined in the Code such as "m~ntal1y.defec~l.vc 
(M.C.C. 1973, § 9t1-2-101(28» and "mentally 1.11capacl.tatcd 
(M.C.C. 1973, § 94-2-101(29». Under this definition a person 
who is paralytic or drugged to unconsciousness is deemed 
helpless. The definition is taken dircctl~ from New York law 
as is much of the new chapter on sexual offenses (M.C.C. 1973, 
§ 94-5-501 ct. seq.). -66-



"' I 

Cross References 

M.C.C. 1973, § 94-2-101(29), (30) 
M.C.C. 1973, § 94-2-111 
M.C.C. 1973, § 94-5-501 et.,seq. 

(47) ·Poa,ession- 18 the knowing control of anything" for a 

sufficient time to be able to terminate control. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(47), Sec. 1, Ch. 
513, Laws of Montana 1973 

M.P.C. 1962, § 2.01(4) , 

None 

Annotator's Note 

J. Gutha1s 

"Possession" with reference to such crimes as Theft (M.C.C. 
1973, § 94-6-302) and Possession of Burglary Tools (M.C.C. 1973, 
§ 94-6-205) refers to the exertion of control over an item 
with the purpose of controlling it and for a period of time 
long enough to allow the possessor's control to be terminated 
by another. The definition specifically excludes unconscious 
possession of property such as contraband abandoned by another 
or strayed animals. The definition is broad enough to include 
the concepts of constructive possession. The wording has been 
adapted from the Model Penal Code. 

Cross References 

M. C. C. 1973. § 94-2 -1 0 1 (33), (34) 
M.C.C. 1973, § 94-6-205 
M.C.C. 1973, § 94-6-302(3) 
M.C.C. 1973, § 94-6-312 

Library References 

Words and Phrases 
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(48) or 
al\4 any real property. 

Historical Note 

Enacted: M.e.c. 1973, § 94-2-101(48), Sec. 1, Ch. 
513, Laws of Montana 1973 

Source: N.Y. Pen. L. 1965, ,§ 140.0(1) 

Prior Law: None 

Annotator's Note 

J. Guthals 

This subsection and the companion terms of "occupied struc­
ture" (M.C.C. 1973, § 94-2-101(35» and "vehicle" (M.C.C. 1973, 
§ 94-2-101(65» allow for a comprehensive treatment of such 
crimes against property as Criminal Trespass and Burglary 
(M.C.C. 1973, § 94-6-201 et. seq.) and Criminal Mischief 
and Arson (M.C.C. 1973, § 94-6-102 et. seq.). These offenses 
are graded according to the type of structure against which 
the crime was committed and to whether there was a potential 
danger to human life. This definition of "premises" includes 
structures suitable for occupancy to allow prosecution for the 
lesser included offense of Criminal Trespass when an offender 
has committed the crime of Burglary. While this definition 
is taken directly from the New York source, the drafters of the 
new Code specifically avoided adopting the New York definitions 
of "building" and "real property" due to differences in the 
substantive provisions. Since these terms have not been de­
fined, they take on their ordinary grammatical and legal 
meanings. 

Cross References 

M.C.C. 1973, § 94-2-101(35), (65) 
M.C.C. 1973, § 94-6-101 et. seq. 
M.C.C. 1973, § 94-6-201 et. seq. 

Law Review Commentaries 

1 Houston L. Rev. 21 (1963) 
39 N.C. L. Rev. 121 (1961) 
100 U. Pa. L. Rev. 411 (1951) 
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(49) ·prop.Jety· means anything of value. Property includ~a, 

but 18 not limited to, real estate, money, commercial inatrumcmts, 

a4m1ss1on or transportation tickets, written instrunants 

npreaentiftV OS' emboclylu, riCJbta oonceml~ anything of value, 

labor, or auv1oea, or othelVla. of .alue to the owner I thin9s 

g~in9 on or .fflq4 ~, or found OIl land, or part of or affixed 

t.o any bv.lldJ.n~" electricity, 9-- u4 vater, birds, animals and 

fish, wbich ordinarily an kept. 1n a stato of oonf!nenent, food 

and <kiM, .ampl~B, CNltue., ld.crooqanla1lUJ, specimens, recorda, 

recordings, document.a, blueprints, drawings, tutpS, and whole or 

partial copi •• , 4eaoript1oos, photographs, prot.otypes or models 

tbereot, or any other artlel •• , DClt.eX'lala, devices, s\dlstancea and 

whole 01' partial copi •• , csaaorlpUons, pbot.ographa, prototypes, or 

model a t.hereofwhic:h. con8U t.\l't4t t represent, evidence reflect or 

reeord .eont aci.nUfle, technical, aarcbancU.aln9 procluot1on or 

sunagemelli: infozmaUon, 4tllli9ft8d. plOoe •• , procedure, fornntla, 

invention or il\~roVUl8l\t. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(49), Sec. 1, Ch. 
513, Laws of Montana 1973 

Il1.C.C. 1961, Title 38, § 15-1 

None 

Annotator's Note 

J. Guthals 

This definition is taken almost verbatim from Ill~nois ~nd 
recodifies the separate definition of property found ln varl0US 
sections throughout the old code. 
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Cross References 

R.C.M. 1947, §§ 19-103(1), (2), (3) 

(50) -'~perty of another- .... Hal or per.anal property 

1n "biah • person other t.ban the offender has an interellt whicll 

the offen4ex has Dot author! t.y to defeat or 1mpaix, even t.hough 

the offeftc1er himself .. , have _ lntenat 1n tho pmperty. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(50), Sec. 1, Ch. 
513, Laws of Montana 1973 

M.P.C. 1962, § 223.0(7) 

None 

Annotator's Note 

J. Guthals 

This sUbsection defining "property of another" relates to 
Theft and Associated Offenses (M.C.C. 1973, § 94-6-301 eta seq.). 
The wording has been adapted from a similar definition in the 
Model Penal Code. The subsection permits prosecution for Theft 
of jointly-owned property, such as that owned by husband and 
wife, where each co-owner has an interest in the property 
but neither has the right to dispose of the other co-owner's 
interest. 

Cross References 

M.C.C. 1973, § 94-6-301 eta seq. 

(51) -.ublic place- _ana any plaoe to whlob the public or 

any aubatantial group \hueo! hu aoce ••• 

-70-



Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(51), Sec. 1, Ch. 
513, Laws of Montana 1973 

M.P.C. 1962, § 251.2(1) 

None 

Annotator's Note 

J. Gutha1s 

This definition is employed in the new sections on Disorderly 
Conduct (M.C.C. 1973, § 94-8-101), Public Intoxication (M.C.C. 
1973, § 94-8-105), and Prostitution (M.C.C. 1973, § 94-5-602). 
The criminality of Disorderly Conduct and Public Intoxication 
depend largely upon the disruption that such behavior causes 
when done in public areas and the offensiveness of such conduct 
to most people. The new section on Prostitution prohibits 
both public and private solicitation, replacing the former law 
which punished prostitution on a public nuisance theory and 
instead incorporates the modern concept that prostitution, " 
regardless of how carried on, ought to be suppressed. This 
definition of "public place" was taken directly from the Model 
Penal Code. 

Cross References 

M.C.C. 1973, § 94-8-101 et. seq. 
M.C.C. 1973, § 94-5-602 

(52, -ItubUc .enut- _eo_ .Y offlaer Ol' employee of 

gO'lernm.ant, 1nclwUD9 but not l11dted to, legialators, ju4qa., and 

firemen, and. aDY pe~.OA put1cipatin9 a. • jurQr, advisor, 

consultant, administrator, •• cutox, gtlal'dian OJ: court appolated 

fidu.ciary, but the term does not. incluQe vi tn •• ses. Th...rm 
public servant lnclu~.8 ~ft who ~ •• been oleoted or d •• 1qnatc1 to 

become a public .anent. 

Enacted: 

Source: 

Prior Law: 

" Hist"orica1 Note 

M.e.C. 1973, § 94-2-101(52), Sec. 1, ChI 
513, Laws of Montana 1973 

M.P.C. 1962, § 240.0(7), N.Y. Pen. L. 1965, 
S 10.00(15) 

None 
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@ .. 10 

Annotator's Note 

J. Guthals 

This subsection defines a term of importance and utility 
in the new Criminal Code. Under prior law relating to bribery, 
there was no clear definition of "government official" and 
consequently numerous sections were required to cover the corrupt 
influence offenses. Furthermore, these sections did not include 
persons who had been elected or appointed but who had not yet 
taken office. This definition permits a consolidation of law 
to replace the numerous former sections and allows for simpli­
fication in language. The wording for the first sentence of 
the definition is adapted from the Model Penal Code. The 
last sentence is taken directly from the New York source. 

Cross References 

M.C.C. 1973, § 94-2-101(27) 
M.C.C. 1973, § 94-7-101 et. seq. 
~.C.M. 1947, § 95-206 

(53) ·Purposely· - A person acta purpoaely with respect to 

• re8ult or to conduct de8cribed by a statute defift1nq an offense 

if it is his conscious object to en94g8 in that conduct or to 

c:auae that result. Wben II particular purpoae ia an olement of an 

offen»e, the element 1. ..tabliahe4 although .UGh purpose is 

condition .. l, unles. the condit.i.oo neqatiws th. harm or evil 

aouqbt to be prevented by the law defining the offense. 

equivalent terms such .. ·purpoao· and ·with tho pu~.· bave tbe 

.... _aninta_ 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(53), Sec. 1, Ch. 
513, Laws of Montana 1973 

M.P.C. 1962, §§ 2.02(2) (a), (6) 

None 
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Annotator's Note 

J. Guthals 

A major problem of prior Montana criminal law was the use 
in the code of numerous terms affecting culpability that were 
largely undefined. Under the new Code, the mental states re­
quired for various degrees of culpability are defined carefully 
in a hierarchy. "Purposely""is the most culpable mental state 
and implies a design. This term replaces a term frequently 
used in the old code, "intentionally." It should be noted 
that a person need not act toward a particular result; he need 
act only with the object to engage in certain conduct. Al­
though a person's intentions may be conditional, his mental 
state is still culpable under this definition,unless the 
condition negates the specific intent required by statute. 
Completing the hierarchy of mental states in the new Code are 
the terms "knowingly" and "negligently," each defined in this 
section. The wording for this SUbsection has been taken dir­
ectly from the two Model Penal Code provisions listed above. 

Cross References 

M.C.C. 1973, § 94-2-101(28), (32) 
M.C.C. 1973, § 94-2-103 

Library References 

Criminal Law Key No. 20 
C.J.S. Crim. Law, § 29 et. seq. 
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(54) -Serious bodily injury- meane ,bodily injury Which 

creates a sub atantial risk of death or which causes serious 

per~ent disfigurement, or protracted 10 •• or impairment of the 

funotion or: p%OCG.8 of emy bodily meMber or 01:98 and incl udea 

aerious mental illness or iap~rNent. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(54), Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C. 1962, § 210.0(3) 

None 

Annotator's Note 

J. Guthals 

The new sections on Aggravated Kidnapping (M.C.C. 1973, § 
94-5-303(2» and Assault (M.C.C. 1973, § 94-5-201 et. seq.) are 
graded in part by the degree of bodily harm threatened or 1n­
flicted. Serious bodily injury differs from bodily injury 
(M.C.C. 1973, § 94-2-101(5» in the substantiality of pain, 
risk, disfigurement or impairment which is created. This de­
finition replaces the ambiguous and narrow phrase found in the 
prior section on Assault in the First Degree (R.C.M. 1947, § 
94-601) "likely to produce death." The wording for the defini­
tion is nearly identical to the Model Penal Code source and 
to N.Y. Pen. L. 1965, § 10.00(15). The final clause of the 
definition concerning serious mental illness as a type of 
bodily injury is a new addition by the Criminal Law Commission. 
The clause applies to those situations in which the victim's 
mental functions are impaired as a result of a physical attack 
but in which no substantial physical injury has been manifested. 

Cross References 

M.C.C. 1973, § 94-2-101(5) 
M.C.C. 1973, § 94-5-201 
M.C.C. 1973, § 94-5-303(2) 

(55) ·Sexual contacte .. ana any touching ot the Bexual or 

other lntinlate parta of the peraoa of another for the purpose of 

arou.iny or qrat1fying the aexual desire of either party. 
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Enacted:. 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(55), Sec. 1, Ch. 
513, Laws of Montana 1973 

N.Y. Pen. L. 1965, § 130.00(3) 

None 

Annotator's Note 

J. Gutha1s 

This sUbsection is used in defining the crime of Sexual 
Assault (M.C.C. 1973, § 94-5-502). Under prior Montana law, 
the offense was not specifically listed but was covered by 
numerous vague sections none of which defined the proscribed 
sexual conduct. The \-lOrding is changed from the New York 
source only by the' addition of the \-lOrd "arousing" in the 
final clause. The term "sexual contact" as defined includes 
any manipulation, fondling, or penetration of the male or 
female genital or anal areas and any handling of the female 
breast to arouse sexual desire. Under prior New York law, 
the term "sexual parts" was held not to include the anus. 
People v. Grazman-Bograti, 202 N.Y.S;2d 572 (1960). Conse­
quently, the wording \vas changed to the broader term "inti­
mate parts." Under the new code, the inadvertent touching 
of intimate parts is not an offense. 

Cross References 

M.C.C. 1973, § 94-5-502 

Library References 

Rape Key No. 1 
Sodomy Key No. 1 
C.J.S. Rape, § 1 et. seq. 
C.J.S. Sodomy, § 1 

Notes of Decisions 

Constitutionality 

A New York court has recently held that the term "intimate 
parts" used in this definition providing that sexual contact 
means any touching of the sexual or intimate parts of the person 
for the purpose of gratifying sexual desire of either party, was 
neither uncertain or vague. People v. Blodgett, 326 N.Y.S.2d 14, 
37 A.D.2d 1035 (1971). 
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(56) -Sexual intercourse- mans pezsetratiOD of· the vulva 

anus or lQOuth of one person by the penis of another person, or 

panetration of the vulva or dus of one paxson by any body melJ'bor 

of aAotber person or ponetl"atiOZl of the vulva, or: anus of one 

person by any foreiqn instrument. or object man.1pulat.e(l by another 

person for the purpose of arou.in~ or gratifying th0 sexual desire 

of eltbu party. ADy peD.t~at1on, bOwever aUqht, i. aufflc1ent. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C.1973, § 94-2-l0l(56), Sec. 1, Ch. 
513, Laws of Montana 1973 

N.Y. Pen. L. 1965, §§ l30.00(1), (2), (3) 

R.C.M. 1947, § 94-4103, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

This sUbsection on "sexual intercourse" defines a term 
used throughout the new chapter on Sexual Crimes (M.C.C. 1973, 
§ 94-5-501). The wording for the definition combines the New 
York definitions of "sexual intercourse," "deviate sexual 
intercourse," and "sexual contact." Under prior law, the term 
"sexual intercourse" was used frequently but was not defined. 
The drafters of the new Code decided not only to specifically 
define the term but to provide a broad meaning to allow the 
punishment of sex offenders who do not inflict "normal" acts 
upon their victims. In Montana, the essence of sex crimes 
has always been the element of outrage to the person (R.C.M. 
1947, § 94-4103, repealed, Sec. 32, Ch. 513, Laws of Montana 
1973). Thus, while any penetration is sufficient to complete 
the offense, the new Code does not prohibit acts between con­
senting adults of the opposite sex. 

Criminal Law Commission Comment 

This definition includes abnormal intercourse, either 
homosexual or heterosexual, by mouth or anus, as well as normal 
genital copulation. In this respect the definition is broader 
than prior law, although the "infamous crime against nature" 
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of R.C.M. 1947, § 94-4118 covers the same s'ituation. This de­
finition also adheres to "the slight penetration" rule of R.C.M. 
19~7, § 94-4103. 

.·1 

Cross References 

M.C.C. 1973, § 94-2-101(55) 
M.C.C. 1973, § 94-5-501 et. seq. 

Rape Key No.1, 7 
Sodomy Key No. 1 

Library References 

C.J.S. Rape, § 1 et. seq. 
C.J.S. Sodomy, § 1 et. seq. 

Law Review Commentaries 

32 Brooklyn L. Rev. 275 (1966) 
63 Col. L. Rev. 669 (1971) 
64 Col. L. Rev. 1539 (1972) 

01' -solicitation-

I 

.. ana to OOl1lllud, 

authori •• , \11:'98, 1Aa1te, nqu •• t, or aetria. another to commit an 

offen ... 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(57), Sec. 1, Chi 
513, Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 2-20 

None 

Annotator's Note 

J. Guthals 

This subsection defines a term used in the new section on 
When Accountability Exists (M.C.C. 1973, S 94-2-107). Under 
former Montana law, one who solicited the commission of a 
crime was criminally liable only if the planned crime was 
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eventually committed. This definition and the sections on 
Accountability continue the solicitor's liability as a principal 
if'the crime has been committed and broaden that liability by 
the use of the term "facilitate" which includes any action 
that aids a criminal activity in the slightest. The new Code 
adds the crime of Solicitation (M.C.C. 1973, § 94-4-101) which 
provides that one who solicits may be prosecuted whether or 
not the planned offense was completed. Because the crime of 
Solicitation is completely defined within its own section as 
is the new offense of Soliciting Suicide (M.C.C. 1973, § 94-
5-106), this definition is not applicable to those crimes, 
which have their own specific and individual variations of 
the term solicit. The wording for this definition is identical 
to the Illinois source. 

Library References 

Crim. Law Key No. 45 
C.J.S. Crim. Law, § 73, 78 

(sa) -St.ate- O&" wthia atata- _ana the aute of Mont.ana. and 

all the 1a04 and ",a~ 1. J:espeat to which the state of MoDtana 

ha. either exclusive or oonournat ,uriediction, and the air apace 

above such land _4 "ate&-. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(58}, Sec. 1, Ch. 
513, Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 2-21 

None 

Annotator's Note 

J. Guthals 

This subsection is primarily applicable to the jurisdictional 
provisions of the Code (M.C.C. 1973, § 94-1-103 et. seq.). Code 
provisions are in force in areas in which the state shares con­
current jurisdiction such as in National Forest areas and on 
certain Indian lands as defined by Acts of Congress. Additiorially, 
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jurisdiction extends to water and to air spaces in which the 
st~te shares jurisdiction with regulatory agencies of other 
states or of the Federal government. The definition is taken 
directly from the Illinois source. 

(59) ·Stat.ute- _ana any act of the leq1alat.ure of thl. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(59), Sec. 1, Ch. 
513, Laws of Montana 1973 

New 

None 

Annotator's Note 

J. Guthals 

This sUbsection excludes from the definition of statute 
under this Code such laws as Constitutional provisions, local 
ordinances, and administrative regulations. 

(SO) -Stolen propel"ty· M_a pJ:openr over which control has 

been obtained by ~bef~. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(60}, Sec. 1, Ch. 
513, Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 15-6 

None 

Annotator's Note 

J. Guthals 

Under former law, receiving of stolen property was an offense 
separate from larceny. While an essential element of the offense 
has always been the stolen character of the property, no definition 
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of the term was provided. The new Code makes receiving of 
stolen property a form of Theft (M.C.C. 1973, § 94-6-302(3». 
Because the new section on Theft also encompasses such forms 
of larceny as false pretenses, larceny by trick, deceptive 
practices, and embezzlement, property which has been stolen by 
virtually any means is included within this definition. Pro­
perty acquired through burglary and robbery is also stolen 
property as defined by this subsection. Robbery (M.C.C. 1973, 
§ 94-5-401) is a crime against the person. Burglary (M.C.C. 
1973, § 94-6-204) prohibits "breaking and entering." Although 
theft may be a basis for each crime, the stealing of property 
during the commission of the principal offense is a separate 
act. By using the word "obtain," this subsection eliminates 
former distinctions concerning whether the property interest 
acquired was title or possession. (See M.C.C. 1973, § 94-
2-101(33).) The wording for the definition comes directly 
from the Illinois source. 

Cross References 

M.C.C. 1973, § 94-5-401 
M.C.C. 1973, § 94-6-204 
M.C.C. 1973, § 94-6-301 et. seq. 
M.C.C. 1973, § 94-2-108(33) 

Library References 

Words and Phrases 

(61) eA atop· i. the tempo .... ,;y detention of a person that 

r •• ulta "hen a pea. officer orden the per.on to ruaain in hi. 

pnaenoe. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.e.c. 1973, § 94-2-101(61), Sec. 1,Ch. 
513, Laws of Montana 1973 

New 

None 
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Annotator's Note 

J. Guthals 

The new Stop and Frisk statute (R.C.M. 1947, § 95-719), 
allows a peace officer to detain a person for thirty (30) 
minutes upon reasonable cause to suspect' " -
the person has committed 'an pffense or may be of aid in the 
investigation of an offense. As defined in this subsection, 
a "stop" differs significantly from the term "arrest" which 
is a taking into custody (R. C.M. 1947·, § 95-601 (a) ). Attention 
is directed to R.C.M. 1947, § 95-719 for analysis and case 
annotations to the Stop and Frisk law. 

Cross References 

M.C.C. 1973, § 94-2-101(16) 
R.C.M. 1947, § 95-601 et. seq. 
R.C.M. 1947, § 95-719 

, . (62) -..ruper- .. U8 to tnt.rlan with somethiDg improperly, 

-delle with 1,', malte -".nanted alteratioZla in its existing 

CJOftdition, 01' deposit ref •• upOI\ it. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(62). Sec. 1, Ch. 
513, Laws of Montana 1973 

New 

None 

Annotator's Note 

J. Guthals 

This sUbsection defines a term used in the Criminal Mischief 
section (M.C.C. 1973, § 94-6-102). It must be shown under that 
section that the offender engaged in the tampering conduct 
with the intent to cause danger or substantial interference 
to a person who had an interest in the property. Illustrative 
of the conduct which would come within this definition are such 
acts as meddling with public utility equipment and the malicious 
disarrangement of papers and files. It should also be noted 
that "depositing refuse" is by this definition made criminal 
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mischief. In this way the Criminal Mischief sections not 
only cover traditional meddling and destruction, but also the 
offense of "littering" which was formerly covered by R.C.M. 
1947, §§ 94-3335 through 94-3344, repealed, Sec. 32, Ch. 513, 
Laws of Montana 1973. More serious interferences with property 
interests are proscribed by the sections on Arson (M.C.C. 1973, 
§ 94-6-103 et. seq.) and the" provisions relating to Criminal 
Trespass (M.C.C. 1973, § 94-6-201 et. seq.). 

Cross References 

M.C.C. 197~, § 94-6-102 

(63) -Threat- meane a menace, however communioated tOt 

(a) infliot ph1aloal harm 08 the person threatened or any 

other person or on propeRJ' or 

(b) sabjeot eay person to physioal confinan~nt or 

restraint, or 

(0) ao=1~ an, criminal offen •• , or 

(d) accwse any per"on of criminal offensa, or 
(e) expo •• any p.~.on to hatred, ~~t.mpt or ridicule, O~ 

(t) ham tho credit or business npute of any person, or 

(ca) rev •• l any inloD\&t.i.on sought to be concealed by the 

person threatened, or 

(b) take action aa an official aqainet anyone or rulythinq, 

or withhold offioial aotioa, or cause such action or withholdinq, 

or 

(1) brim]' about or ooDtioue a strike, boycott, or other 

similar colleotive actJ.OI1 it the property. i8 not -demanded or 

received for the benefit of the group. which he purports to 

npreaent, 01' 

(j) testify or pl'Ov1de information or withhold testimony or 

information with respect to another'. lagal olaim or defense. 
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Ena:cted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(63), Sec. 1, Ch. 
513, Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 15-5 

R.C.M. 1947, § 94-1602, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

Under prior law, the act of threatening another was made 
an offense in various sections on Assault and Extortion. Under 
the new Code, a person is guilty of assault if he knowingly 
places another in apprehension of a physical contact (M.C.C. 
1973, § 94-5~201 et. seq.) but the term "threat" is no longer 
used in that section. This subsection, instead, defines a 
term used in the new provisions on Theft (M.C.C. 1973, § 94-
6-302), Influencing Official and Political Matters (M.C.C. 
1973, § 94-7-103), and Intimidation (M.C.C. 1973, § 94-5-203). 
Under those sections and the sections on Attempt (M.C.C. 1973, 
§ 94-4-101 et. seq.) any obtainment of or attempted obtainment 
of property, services, political influence, or official favors 
or any threat to inflict harm, confinement, the commission of 
a crime, etc. on another are prohibited. The wording for 
this definition comes directly from Illinois. 

Cross References 

M.C.C. 1973, § 94-5-203 
M.C.C. 1973, § 94-6-302 
M.C.C. 1973, § 94-7-103 

Library References 

Larceny Key No. 12 
C.J.S. Larceny, § 4 et. seq., 33 et. seq. 
Words and Phrases 
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(64) tal ·Value- _aDS the market value of the property at 

the' tim and place of the crime, or if such cannot be 

aatistac:tor11y a.curtained. the cost of the replacement of th0 

If the 

offender app~opr1at8a a portion of the value of the property, the 

value sball be dettlrllineci as follow •• 

(i) The value of Al'l inatr:umrant CODStJ. ~uti1\9 an ovidenoss of 

debt, aucb aa a check, draft OJ: pmrdsaory note, shall be deerr.ed 

the amount Clue or collectible thereon or thereby, such figure 

ordinarily being' the face al1OUAt. of tbe indebtedness loss any 

portion thereof which haa beeR sat,i.tied. 

(11) The value of any other in.~rumeftt. which creaU!le, 

release., di8Char~ •• f O~ o~~erw18e affects any valuable legal 

right, privilege or obligation shall be deemed the amount of 

ecoaomic 10.. which tbe owner of the instrument might. r,uulonably 

suffer by virtue of the loss ot the instrument. 

(b) When it ounot b. determined if the value of the 

property 18 tooH or 1 ••• than ODe hundred fift.y dollars ($150) by 

the atalldarda set forth in sUbsaction (64) (a) above, ita. value 

sball be deemed to be _ amount 1 ••• than one llundred fifty 

aollara ($150). 

(0) ASDOunta 1nvol'Md in theft. cowu1tted pursuant. to II 

ooJQlQOn schema or the 8ame cransactioa, whether front the same 

person or .evera! persema, may be a99h9ated 1n· determining the 

val \Ie of the propeny. 
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Enacted: 

Source: 

Prior Law: 

Historical Note 

M.e.c. 1973, § 94-2-101(64), Sec. 1, Ch. 
513, Laws of Montana 1973 

Michigan Proposed Crim. Code, 1967, § 3201 

None 

Annotator's Note 

J. Guthals 

While the value of property has always been an important 
determinant in grading theft and related offenses, under prior 
law there was no statutory pronouncement concerning how value 
was to be ascertained. Under the new sections on Theft (M.C.C. 
1973, § 94-6-301 et. seq.) and Criminal Mischief (M.C.C. 1973, 
§ 94-6-102), if the value of the property interest invaded 
exceeds $150, the offense is classified as a felony--increased 
from $50 in the old Code. Part (a) of this definition adheres 
to the traditional position that most items, both tangibles 
and intangibles, have a market value or replacement value which 
can be ascertained readily to determine the value of stolen 
property. Subparagraphs (i) and (ii) are to be used only 
when a portion of an item's value has been appropriated, as 
would occur when a chattel is taken and then returned or 
where the stolen item is a partially paid or discounted chose 
in action. In such cases, the value shall be either the 
economic loss suffered by the victim or the face amount of 
the instrument. In those instances where the stolen chattel 
has no value in the market place and has produced no ascer­
tainable loss to the victim, the item is deemed to be worth 
less than $150 making the offense a misdemeanor. Paragraph 
(c) continues the rationale of In re Jones, 46 Mont. 122, 125, 
126 P. 929 (1912), by allowing aggregation when several thefts 
have resulted from a common scheme--a series of acts motivated 
by a single criminal purpose (M.C.C. 1973, § 94-2-101(7». 
It should be noted that valuation is not necessary in livestock 
thefts. The value of livestock is deemed always to be in ex­
cess of $150. The wording for this section is taken from the 
Proposed Michigan Code, but significant changes in terminology 
have been made. 

Cross References 

M.C.C. 1973, § 94-2-101(7) 
M.C.C. 1973, § 94-6-102 
M.C.C. 1973, § 94-6-301 et. seq. 
R.C.M. 1947, § 95-1211(1) 
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Library References 

. Larceny Key No.6 
C.J.S. Larceny, § 2 

(65) -Vehicle- meana any dena (01' traneportation by land, 

vater or air, or mobile equipmeftt wltb proviaion for transport ot 

an operator. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-101(65), Sec. 1, Ch. 
513, Laws of Montana 1973 

New 

None 

Annotator's Note 

J. Guthals 

This definition is of importance in determining the nature 
of criminal trespasses (M.C.C. 1973, 94-6-201 et. seq.) which 
are classified according to the type of property interest in­
vaded and by the potential danger to human life. Included 
within this definition are all those transportation devices 
defined by the Motor Vehicle Code (R.C.M. 1947, § 32-2101) 
as vehicles, including automobiles, motorcycles, motor driven 
cycles, emergency vehicles, busses, bicycles, farm and construc­
tion equi~ment, plus numerous vehicles not included within the 
Motor Vehicle Code such as railroad equipment, acquatic ves­
sels, and aircraft. Any device which transports persons whether 
self-propelled or driven by motor or animal is a vehicle. A 
person who enters a vehicle without authority is punishable 
under Criminal Trespass to Vehicles (M.C.C. 1973, § 94-6-202), 
while Theft of Vehicles is governed by the new compr~hensiye. . 
Theft section (M.C.C. 1973, § 94-6-301 et. seq.). Th~s def~n~t~on 
is also applicable to the phrase "motor-propelled vehicle" in 
M.C.C. 1973, § 94-6-305. 

Cross References 

M.C.C. 1973, §§ 94-2-101(48), (49) 
M.C.C. 1973, § 94-6-201 et. seq. 
M.C.C. 1973, § 94-6-301 et. seq. 
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(66) -weapon- meane ay iD8uument, article or subobnce 

which, J:e9ardleae of its primary funotion, 1. readily capable of . 
being used to produoe death OJ: serioua bodily injury. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-l0l(66}, Sec. 1, Ch. 
513, Laws of Montana 1973 

N.Y. Pen. L. 1965, § 10.00(13) 

None 

Annotator's Note 

J. Guthals 

The use of a "weapon" determines in part whether an offen­
der has committed simple or Aggravated Assault (M.C.C. 1973, 
§ 94-5-201 et. seq.). Under prior law, assault was similarly 
graded by the use of a weapon, but because the term was not 
defined continual problems arose in determining whether an 
instrument was a weapon and whether it could produce injury 
as used. According to this definition and the Aggravated 
Assault section (M.C.C. 1973, § 94-5-202), the intentional 
use of anything capable of producing bodily injury--vehicle, fire 
arm (loaded or unloaded), drug, poison, chemical, etc., which 
either pla~es a person in reasonable apprehension of serious 
bodily injury or results in bodily injury of any degree, makes 
the actor criminally responsible. The wording for this sub­
section was adopted with some changes from the New York source. 
Attention is also directed to the renumbered section on Carrying 
Concealed Weapons (M.C.C. 1973, § 94-8-210 et. seq.) which also 
employs this definition. 

Cross References 

M.C. C. 1973, § 94-2-101 (5), (54) 
M.C.C. 1973, § 94-5-201 et. seq. 
R.C.M. 1947, § 94-8-210 et. seq. 

Library References 

Weapons Key No.4, 6 
C.J.S. Weapons, § 1 et. seq. 

(67) ·witne •• - _.u. a person who •• tAatiaony 1s desired in 

any pl'ocC!ledi.nq or in any 1nv8at1qation by • grand jury or in ft 

criminal action, proaeoution O~ proceoding. 



Enacted: 

Source: 

Prior Law: 

Historical Note 

M. C. C • 1973, § 94 - 2 -101 ( 67), Sec. 1, Ch. 
513, Laws of Montana 1973 

R.C.M. 1947, § 94-9001, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

R.C.M. 1947, § 94-9001, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

J.
o 

Guthals 

This sUbsection is a recodification of the term "witness" 
as defined in former section 94-9001. In the new Criminal Code, 
the term is used in the section on Tampering With Witnesses and 
Informants (M.C.C. 1973, § 94-7-207) and the renumbered section 
on Witnesses From Without State (R.C.M. 1947, § 95-1809, 1810). 
This definition, when taken with the substantive provision on 
Tampering, prohibits any attempts to induce anyone about to give 
any testimony at an "official proceeding" (see M.C.C. 1973, 
§ 94-2-101(39» to give false testimony, to withhold testimony, 
to elude legal process, or to absent himself from any govern­
mental prpceeding. 

Cross References 

M.C.C. 1973, § 94-7-207 
R.C.M. 1947, § 95-1809 et. seq. 
M.C.C. 1973, § 94-2-101(39) 

Library References 

Witnesses Key No. 6 
C.J.S. Witnesses, § 1 

(68) ·Without consent.· meana. 

(a) the vlet~ 18 compelled to submit by force or by threat 

of imminent. death, bodily J.njulY, or :kidnapping, to be inflict$d 
OIl anyone, or 

(b) the victim 18 1ncapabla of consent. because be is. 

(i) mentally defective or inCApacitated, or 

(11) physically helpl ••• , or 

(111) .1es. thaD sixteen (16) yean old. 



@,Iv 

Historical Note 

. 
Enacted: M.C.C. 1973, § 94-2-101(68), Sec. 1, Ch. 

513, Laws of Montana 1973 

Source: N.Y. Pen. L. 1965, § 130.05 

Prior Law: None 

Annotator1s Note 

J. Guthals 

It is an element of every sexual offense, except for deviate 
sexual conduct, that the sexual act was committed without con­
sent. This definition details when consent will be lacking. 
Paragraph (a) covers forcible compulsion. Paragraph (b) covers 
those instances when, regardless of acquiescence, the victim 
is deemed incapable of consent. The terms mentally defective, 
mentally incapacitated, and physically helpless refer to 
varying degrees of incapacity as defined in M.C.C. 1973, §§ 
94-2-101(29), (30), (46) respectively. A person' who has not 
reached the age of sixteen is legally incapable of consenting 
to a sexual act. The wording for this definition, while based 
upon the New York source, has been changed considerably. Con­
sent as a defense is covered in M.C.C. 1973, § 94-2-111. 

Cross References 

M.C.C. 1973, § 94-5-501 et. seq. 
M.C.C. 1973, §§ 94-2-101(29), (30), (46) 
M.C.C. 1973, § 94-2-111 

Library References 

Rape Key No. 8 
C.J.S. Rape, § 11 et. seq. 

Law Review Commentaries 

32 Brooklyn L. Rev. 274, 276 (1966) 
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94-2-102. Voluntary Act • 

. A material al_nt of ewEt offen.. 1. a voluntary aot, which 

includos aD omission to portora a duty which the law imposes on 

the otfeDder and which be i. physically oapable of performing. 

tossssalon is a voluntary act if the offender knowingly procured 

or received the thing po •• eas.d, or vaa aware ot his control 

thereof for 4 suffioient. time ~ haft been able to terminate his 

control. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1~73, § 94-2-102, Sec. 1, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, §§ 4-1, 4-2 

R.C.M. 1947, § 94-117, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

This section on "voluntary act" has been taken directly 
from the Illinois source. The provision recodifies former 
Montana law R~C.M. 1947, § 94-117. Because criminal liability 
requires a voluntary act, except in certain statutes where 
absolute liability is imposed, it is a defense that act was 
done involuntarily (M.C.C. 1973, § 94-2-101(26», such as 
during a seizure. A thorough discussion of this section is 
included in the Commission Comments below. Other provisions 
which are relevant to this section include the sections on 
Act (M.C.C. 1973, § 94-2-101(1», Conduct (M.C.C. 1973, § 94-
2-101(8», and Absolute Liability (M.C.C. 1973, § 94-2-104). 

Revised Criminal Law Commission Comment 

L. Elison 
The minimum elements of any offense (other than one in 

which absolute liability for an act alone is imposed) are des­
cribed as a voluntary act and a specified state of mind. See 
R.C.M. 1947, § 94-117. 

" " 



The word "act" is sometimes used loosely to describe not 
only the person's physical movement, but also certain attendant 
circUmstances and the consequence of the movement. However, 
in the interest of accurate expression these three components 
should be separately designated, and "act" should be limited 
to the relevant physical movements. A further narrowing of the 
use of the term in a criminal ,code arises from the fact that 
a muscular movement may be voluntary ("willed") or involuntary-­
a physical reflex or compelled motion which is not accompanied 
by the volition of the person making the motion. Only the 
voluntary act gives rise to criminal liability. In this Code, 
"act" is used in the narrow sense and with the accompanying 
mental state, is referred to as "conduct." An "omission" 
to take some action required by law is distinguished sometimes 
from an "act," since it denotes lack of physical movement. 
However, an omission necessarily is defined by describing the 
act of commission which is omitted; and if the distinction 
is made, then the phrase "act or omission" must be used each 
time reference is made to a person's physical behavior, unless 
the reference is only to a positive movement, or only to the 
lack of required movement. Consequently, the use of "act" 
to include 1I0mission" seems reasonable, and clearly is more 
convenient. Perkins, "Negative Acts in Criminal Law," 22 
Iowa L. Rev. 95 at 107 (1934). This usage, of course, does 
not preclude the specific reference to an omission when the 
failure to perform a duty imposed by law is the substance of 
a particular offense. The criminal law is concerned only with 
the voluntary phase--the purposeful or negligent omission to 
perform a duty which the person is capable of performing. 

Possession is another aspect of behavior which, while it 
does not necessarily involve a physical movement, is conveni­
ently brought within the definition of "act" when it refers 
to maintaining control of a physical object. Again, only the 
voluntary aspect is significant--a consciousness of purpose, 
derived from knowingly procuring or receiving the thing posses­
sed, or awareness of control thereof for a sufficient time to 
enable the person to terminate his control. An examination 
of the present Montana statutory provisions prohibiting 
possession indicates the suitability of this usage. Some 
of the provisions in the present law flatly prohibit possession 
of specified objects, without reference to any accompanying 
mental state. (E.g., § 94-8-211 Concealed Firearm; § 54-133 
Narcotics; § 94-8-404, Gambling Device; § 94-8-202 Machine Gun.) 
Others denounce possession with intention to accomplish a 
specified purpose, such as sale or the commission of another 
offense. (E.g., § 94-6-205, Possession of Burglary Tools; 
§ 94-8-110 Obscenity.) A few analogous situations involve the 
ownership or possession of real property used for prohibited 
purposes. 
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Cross References 

M.C.C. 1973, §§ 94-2-101 (1), (8), (26), (47) 
M.C.C. 1973, § 94-2-104 

Library References 

criminal Law Key No.1, 20, 26 
C.J.S. Crim. Law, § 2, 3, 26 eta seq. 

Notes· of Decisions 

In general 

Generally, if a person voluntarily commits an unlawful act, 
and while so doing inflicts personal injury, he is held to be 
criminally liable. People v. Allen, 117 Ill. App.2d 20, 254 
N.E.2d 103, 107 (1969). It is a material element of virtually 
every criminal offense that the act be done voluntarily. People 
v. Ball, 126 Ill. App.2d 9, 261 N.E.2d 417, 418 (1970). Because 
this section defining a voluntary act includes the omission of 
the performance of a duty imposed by law, it has been held that 
the contention of a tax collecter that he could not be found 
guilty of official misconduct because he was not shown to have 
done any act was ineffectual. People v. Haycraft, 3 Ill. App.3d 
974, 278 N.E.2d 877, 883 (1972). While tllere has been no ruling 
to date defining in broad terminology when conduct becomffiinvolun­
tary, it has been held that evidence that a defendant was a homo­
sexual who used homosexuality as a way of dealing with his problems, 
and that therefore he had limited control over his impulses, did 
not support the defendant's contention that his admitted deviate 
sexual assault was involuntary. People v. Jones, 43 Ill.2d 113, 
251 N.E.2d 195, 197 (1969). 

Due process 

The Illinois Supreme Court has held that a defendant was not 
denied due process by failure of the court to raise ~ spont~ the 
issue of the voluntariness of deviant sexual assault by the defen­
dant, when it later became known to the court that defendant was 
a homosexual, where there was no evidence of the defendant's insan­
ity or his lack of competence to stand trial. People v. Jones, 43 
Ill.2d 113, 251 N.E.2d 195, 19B (1969). 
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Possession as a voluntary act 

This section provides that physical possession which gives the 
defendant immediate and exclusive control of contraband is sufficient 
to show possession; however, the Illinois courts have ruled that 
possession need not always be actual possession. Constructive 
possession is sufficient where it can be shown that the defendant 
had the property under his dominion and control. People v. Archibald, 
3 Ill. App.3d 591, 279 N.E.2d 84, 87 (1972); People v. COSI"lell, 8 
Ill. App.3d 15, 288 N.E.2d 729, 730 (1972). See also, People v. 
Szymezak, 116 Ill. App.2d 384, 253 N.E.2d 894 (1969). 

Instructions 

Where there is no evidence to indicate that the defendant's 
drugged condition was involuntarily produced, his requested instruc­
tion to the effect that a person in a drugged condition is not re­
spons1ble for his conduct was properly refused. People v. Espenscheid, 
109 Ill. App.2d 107, 249 N.E.2d 866, 869 (1969). 

" ~ 
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General Aequ1xementa Of Crl~1Dal Act And Kental 

State, 

o (1) A person 18 not guilty of an offense, other than an 

offenae which involve. abeclut,e liability un1888, with respeot to 

each elament deacribed by the statute defining the offense, he 

acta wbile having one (1) of the meneal state. dsscribed in 

•• ctions 94-2-101 (28), 94-2-101 (32) and 94-2-101 (53). 

(2) It the statute defining an offense prescribed a 

particular man tal state with respect to the offenae aa a whole, 

without distinguishing among the elements thereof, the proscribel1 

mantal state applies to eaoh 8uch element. 

(3) Knowledge ~lat certain conduct constitutes an offeu8e, 

01" knowledge of· the existence, meanin" or applicatioa of the 

statute aaflnlng an offense, 1. not an elament of the offen •• 

unless the at.at-ute ol •• rly defi.nes it as such. 

,ot, A parson' a reaaonable belief that h1s conduct does not 

OOftstltute aA offense is a defen.e if. 

<a, the offen •• 18 d.efined by an ac1ndniatrat1 ve requlation 

or order which 1. not knoWn to him and bas not been publ18hoG or 

o~hel'.1l1.o ma4e reuonably avai.lable to him, and be could not. haw 

acquired aueh knovledqe by the exel.'ci •• of due diligence pursuant 

to facu known to him, or 

(b) he aetta 1n reliance upon • statute which later i. 

determined to be invalid, 01' 

(c) he acts in reliance upon aD order or opinion of the 

Mont.ana aupJ:ema count or a UAlud States appellate court lAter 

QY8rruled or reversed, or 
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(d) b. Act. in reliance upon an official int.erpretation of 

the statute, 1'8CJ\llaUOIl or oreler defining the offe.nse, made by 

pul)11c officer or a9enoy la,ally author! zed to lnterp-ret such 

statute. 

(5) If a ptlr80ft~. re~onab1e balief 1. a defense under 

subsecUon (4) of this section, nevertheless he may be convicted 

of an included otfen •• of whie.b be would be guilt.y if the law were 

as he b.lle~d it to be. 

(" ADy defen •• b.sed upon thl ••• otion i. an affirmative 

defense. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-103, Sec; 1, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, §§ 4-3, 4-8; M.P.C. 
1962, § 2.04 

None 

Annotator's Note 

J. Guthals 

Except in cases where absolute liability is imposed (M.C.C. 
1973, § 94-2-104), the new Criminal Code requires for guilt 
to be established that the act be done voluntarily with one of 
the three defined mental states-- lI purposelyll (M.C.C. 1973, § 94-
2-101(53», II knowingly II (M.C.C. 1973, § 94-2-101(28», or 
II neg ligentlyll (M.C.C. 1973, § 94-2-101(32». This subsection, 
which is substantially similar to the Illinois and Model Penal 
Code sources, lists in subsections (1) and (2) the requirements 
for mental states in the new Code and how these requirements 
are to be applied to the individual provisions. Subsections 
(3) and (4) delineate those instances in which mistake of law 
will be allowed as a defense. Attention is dire"cted to the 
new IIMontana Administrative Procedure Act," R.C.M. 1947, §82-
4201 et. seq. for the effectiveness of unpublished administrative 
rules. 

Summarized Criminal Law Commission Comment 
J. Guthals 

The accurate description of mental states which are elements 



I 

of various offenses is one of the most difficult problems in 
th(~ prC'parat ion of a Criminal Co(1c. Tlw n(;\'1 Code follows Uk 
lCi.ld (Ii oUlI'r !itill'('H (Jll.in()i!~, NI'w Yc)}:k) which l!i\V(' n:illlpli L\('d 
the (l(~:icl:iption of m(~ntlll ~;L\tc'1;, by dcfinil1Cj a ~;ml\.11 numl.H'l 
of terJl1~; and using them uniformly throughout the Crjminal Codl'. 
Subsection (2) provides a general rule for interpretation of 
statutory references to mental state in defining specific 
offenses. Often, a single mental state word is placed in a 
position where gramatically it may apply to all elements of the 
offense. To so apply it for purposes of legal interpretations 
seems logical, since different sentence structure may be 
employed to express that the element shall not apply. Sub­
section (3) states the general rule that knowledge that conduct 
constitutes an offense is not an element of mens rea. Sub­
section (4) states that, while criminal liability does not 
generally depend'upon the offender's knowledge that conduct 
is illegal, a reasonable reliance upon a statute later deter­
mined to be invalid, or upon an interpretation later held to 
be incorrect is a defense. Clearly the state should not punish 
as crimina~ conduct which according to a formally expressed 
statement of its duly authorized agents is not illegal. 
Proof of the facts and determination of the reasonableness 
of the defendant's reliance should not be difficult to estab­
lish. Since the proceeding relied upon would be'of a public 
and official nature, collusion to avoid liability seems 
unlikely. When ignorance or mistake is recognized as a de­
fense the defendant may be convicted of an included offense which 
does not involve the mental state negatived by the ignorance 
or mistake. 

Cross References 

M.C.C. 1973, §§ 94-2-101(28), (32), (53) 
M.C.C. 1973, § 94-2-104 
R.C.M. 1947, § 82-4201 et. seq. 

Library References 

Criminal Law Key No. 20 et. seq., 32, 33 
C.J.S. Criminal Law, §§ 29 et. seq., 47, 48 

J.Jaw Review Commentaries 

33 U. Chicago L. Rev. 229 (1966) 
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Notes of Decisions 

construction and Application 

As a general rule criminal liability requires one of three 
culpable mental states--knowingly, purposely, or negligently. How­
ever, the event of driving a motor vehicle while operator's license 
is suspended has been held to involve absolute liability and mental 
state is not involved in the offense. People v. Espenschied, 109 
Ill. App.2d 107, 249 N.E.2d 866, 868 (1969). Because a defendant's 
mental state is often difficult to determine, it has been held that 
in a homicide prosecution the defendant's mental state could be 
deduced from the facts surrounding the killing when the defendant 
did not testify as to his thoughts, intuition, or fears. People v. 
Woods, 131 Ill. App.2d 54, 268 N.E.2d 246 (1971). 

Indictment and Information 

As a general rule, an indictment which fails to allege the re­
quired mental state as prescribed by statute or to describe the acts 
which indicate such mental state is fatally defective. People v. 
Matthews, 122 Ill. App.2d 264, 258 N.E.2d 378, 382 (1970). Thus, 
where conduct alleged in the indictment may itself be wholly inno­
cent, it is essential that the unlawfulness of the conduct be stated 
either by an express allegation or by the use of terms or facts which 
clearly imply such unlawfulness. People v. Campbell, 3 Ill. App.3d 
984, 279 N.E.2d 123, 124 (1972). However, it was held to be unneces­
sary that a mental state defined by statute for the choate offense 
be alleged in specific terminology in an indictment for attempt to 
commit that offense. People v. Sanders, 7 Ill. App.3d 848, 289 . 
N.E.2d 110 (1972). Where the offense is one for which absolute lia­
bility is provided, such as driving a motor vehicle while operator's 
license is suspended, it is not necessary for the mental state to be 
alleged in the information. People v. Espenschied, 109 Ill. App.2d 
107, 249 N.E .. 2d 866, 868 (1969). 

Instructions 

I . 

The giving of an instruction that it is unlawful for a person to 
sell any narcotic drug except if authorized by the Uniform Narcotics 
Drug Act (same as R.C.M. 1947, § 54-101 et. seq.) inadequately instruc­
ted jurors regarding the elements of the crime of unlawful sale of a 
narcotic drug, because it omitted the element of the crime relating 
to the defendant's mental state. People v. Lewis, 112 Ill. App.2d I, 
250 N.E.2d 812, 817 (1969). Where the defendant was being tried for 
an offense for which absolute liability was imposed, instructions re­
lating to mental state and condition of the defendant who was being 
tried for driving a motor vehicle while his operator's license was 
suspended were properly refused. People v. Espenschied, 109 Ill. App.2d 
107, 249 N.E.2d 866, 869 (1969). 
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94-2-104. Ahwo1ut. Liab!lity. 

A per.on may be guilty of an offonse without having, as to 
I 

eaoh' element thereof, OIle of the "btal atat.. desoribea in 

94-2-101 (28), 94-2-101 (J2) and 94-2-101 (5l) only if the offense 

1. punishable by a fine not exceedin; live bundred dollars ($500), 

and the stotutm defining the offense olearly indicates a 

legislative purpose to impo.e absolute liability for the 

de8cribed. 
conduct 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-104, Sec. 1, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 4-9 

None 

Annotator's Note 

J. Guthals 

Under the new Criminal Code, most offenses require some 
degree of culpability, either "purposely," "knowingly," or 
"negligently" (M.C.C. 1973, §§ 94-2-101 (53), (28), (32», for 
criminal liability to be imposed. This section provides that 
when all that is required by a statute is the commission of 
a specified act without any mental state, such a "strict lia­
bility" offense can be no more than a misdemeanor. The wording 
for this section is quite similar to the Illinois source. 

Summarized Criminal Law Commission Comment 

J. Guthals 

This section is intended to establish strict limitations 
upon the elimination of a mental state as an element of an 
offense. Most states, including Montana under the old Code, 
have numerous statutes which fail to specify the required 
mental state. Such laws place the burden on the courts to 
determine as to each crime whether or not culpability is an 
element. In Montana no adequate rule existed for determining 
whether a particular provision, not interpreted by the court 
was to be regarded as implying a particular mental state or 
as imposing absolute liability. (See Remington, "Liability 
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Without Fault Criminal Statutes," 1956 Wis. L. Rev. 625). 
-

Section 94-2-104 represents a partial solution to the 
problem of undefined mental states--a restrictive rule of inter­
pretation. Another part of the solution is the rephrasing of 
Code provisions to define mental states and to indicate clearly 
within each offense which mental state is required. 

Absolute liability is authorized under this section only 
for those offenses in which incarceration is not part of the 
penalty, and the fine is less than $500. Many such offenses 
appearing outside the new Code and within the old Code are 
included within such a classification such as the sale of 
specified kinds of property to certain classes of persons, 
criminal nuisances, motor vehicle laws, and fish and game 
laws. The difficulty of enforcing such provisions if a mental 
state must be proved may justify the conclusion that the 
omission of a mental state requirement is intended to create 
absolute liability. (See M.P.C., Draft No.4, comment on 
§ 2.05, Sayre, "Public Welfare Offenses," 33 Col. L. Rev. 
55 at 68 to 72, 78 and 79 (1933).) 

Cross Refe"rences 

M.C.C. 1973, § 94-2-101 (28), (32), (53) 
M.C.C. 1973, §§ 94-2-102, 94-2-103 

Library References 

,Criminal Law Key No. 20 et. seq. 
C.J.S. Crim. Law, § 29 et. seq. 

Notes of Decisions 

In general 

To support a conviction under most sections of this Code proof 
of a mens rea'is required. For example, the section on deceptive 
practice (~4-6-308), requires an intent to defraud. People v. 
Billingsley, 67 Ill. App.2d 292, 213 N.E.2d 765, 768 (1966). 
However, certain offenses, such as the violation of some vehicle 
code provisions, involve absolute liability without requiring 
any mental state. People v. Espenscheid, 109 Ill. App.2d 107, 
249 N.E.2d 866, 868 (1969). 
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94-2-105. causal Relationship Between -- Conduct And Reault. 

(1) Conduct i8 the caua. of a reau1t if' 

(a) without the conduct the xeault would aot have ocourred; 

(b) any additional causal requir ... nta imposed by th~ 

.peoific .ta~ut. defininq tbe ~tfen .. are satisfied. 

(2) If purpoHly oS' knowingly causing • result is an 

element of an of tense, aDd the nhit 1. not within the 

contemplation or purpose of the offender, either element can 

nevertheless be eatabllanod 1f. 

(a) the result differs from th4t oonte~lated only in the 

respect that a cUfter6nt person or diftennt pxoperty 18 affected, 

or that the injury or harm oau8e4 is le •• than contemplat.ed, 04 

(b) the result. involves the &lUta Jdnd of haE1B or injury as 

oont~vlAted but the precis. ha~ or injury was different or 

occurred iD a differ.ftt way, unlecs the actual result 1s too 

remote or aooidental to have a bea~1nq OD the offender's liability 
O~ Oft the vrav1tJ of the often ••• 

(J) If negligently causing a particular reault t. an 

element of an ottea •• , aDd the result 1. not within the risk of 

which the offenar La aware, or .Muld be aware, either element 

can nevertbaleaabe •• tabl1.~d if. 

'a) the aotual result aiffera from the probable result only 

in the respect that a different person or different property is 

affected, or that the aotual injury or harm i8 lesa, or 

(b) the actual reault involves the same kind of injury or 

ham as the probable Raul t, unle.s the actua.l reaul t i. too 

ceaote or accidental to have a bearinv on the offender'. liability 

or on the gravity ot the offen ••• 
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Enac,ted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-104, Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C. 1962, § 2.03 

None 

Annotator's Note 

J. Guthals 

This section is substantially the same as the Model Penal 
Code source. While the principle set forth in this section 
on Causal Relationships is generally thought to be common 
knowledge, there was in fact no statutory provision concerning 
the subject in the old Code. The mental state terms used in 
this section are defined in M.e.c. 1973, § 94-2-101 as follows: 
"Conduct" (8), "knowingly" (28), "purposely" (53), and "neg­
ligently" (32). 

Revised Criminal Law Commission Comment 

L. Elison 

This section is concerned with offenses that are so defined 
that causing a particular result is a material element of the 
offense. Subsection (1) (a) treats cause-in-fact as the causal 
relationship normally regarded as sufficient to create culpa­
bility. When concepts of "proximate cause" disassociate the 
offender's conduct and the result which was cause-in-fact, the 
reason for limiting culpability is the conclusion that the 
actor's culpability with reference to the result, i.e., his 
purpose, knowledge, or negligence, was such that it would be 
unjust to permit the result to influence his liability or the 
gravity of the offense. Problems of this kind should be faced 
as problems of the culpability required for conviction and not 
as problems of causation. 

Subsection (1) (b) contemplates that the general rule of 
(1) (a) may be unacceptable when dealing with particular offenses. 
In this event additional causal requirements may be imposed 
explicitly. 

Subsections (2) and (3) are drafted on the theory that 
there is a need to systematize rules that have developed when 
there is a variance between the actual result and the result 
sought, contemplated or probable under the circumstances. 
These subsections assume that liability requires purpose, 
knowledge or negligence with respect to the result which is 
an element of the offense. 
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Subsection (2) (b) and (3) (b) make no attempt to catalogue 
possibilities like intervening or concurrent causes, etc. 
They set out an ultimate criterion, whether the result was 
too accidental to have a bearing on the actor's liability or 
the gravity of the offense. Since the actor has sought a 
criminal result or has been negligent with respect to that 
result, he will be guilty of some offense even if he is not 
held for the actual result. There is an advantage to permit 
the jury to face the issue squarely with their own sense of 
justice, e.g., where the defendant shoots his wife and in the 
hospital she contracts a disease and dies. Her death may be 
thought to have been rendered substantially more probable by 
the defendant's conduct, yet a jury could regard it as too 
remote to convict the defendant of murder. It should be 
noted that the maximum potential punishment for attempt is 
the same as for the underlying offense, thus placing greater 
emphasis on purpose than result. See R.C.M. 1947, § 94-4-103. 

Cross References 

M.C.C. 1973, § 94-2-101(8), (28) I (32), (53) 

14-2-106. AoCOUDtabtll~ ro~ Conduct Of Another. 

A p8I'SOD is r •• pcmaibla for oond~t which 18 an element of an 

oftens8, if the conduot 1s either that of t.he person himaelf, or 

tr4at of another and he 1. leg:ally accountable for such conduct as 

pxovided in •• etion 94-2-107, or both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-106, Sec. 1, Ch. 513 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 5-1 

None 

Annotator's Note 

J. Guthals 

This section and the companion section 94-2-107 describe 
those circumstances when liability may be based upon conduct 
of another. Both sections are taken with minor changes from 



the Illinois code. I. 

Revised Criminal Law Ccmmission Comment 

L. Elison 

This section states the general principle that criminal 
liability is based on conduct and that the conduct may be that 
of another person. 

Cross References 

M.C.C. 1973! § 94-2-107 

Library References 

Crim. La\-l Key No. 59 
C.J.S. Crim. Law, § 79.80 

Notes of Decisions 

In general 

It is the general rule that in order to impose accountability 
on a defendant for the conduct of another, the state must prove beyond 
a reasonable doubt that the defendant facilitated commission of the 
offense by another with the intent that such an offense be committed. 
People v. Brumbeloe, 97 Ill. App.2d 370, 240 N.E.2d 150 (1968); 
PCOple v. Hashington, 121 Ill. App.2d 174, 257 N.E.2d 190, 194 (1970) . 

. Whether a person is accountable for the conduct of another and guilty 
of an offense charged may be proved by circumstantial evidence. 
People v. Manley, 104 Ill. App.2d 271, 244 N.E.2d 373 (1971). 
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9.-2-107. When Accountability lXi.t •• 

A per.on 1. 1e9al1y accountable for the oon4uot of another 

whene 

(1) having a Dental state described by th~ statute dafininq 

the offenae, he c.~ ••• another to perform the conduQt~ regardl ••• 

of the le9al capacit:)' or mental state ot the other per.on, or 

(2) the statute defining the offen8e makes hiM 80 

accountable, or 

(3) either betnre or duri"q the commission of an offens., 

and with the purpo8e to prOl'4OtCt or: facilitate sucb oommission, he 

1I011c:ita, aida, abeta, agne. or attempts to aid, such other 

person in the plannin9 or coatd.sion of the offense. However t a 

person is Dot 80 accountable 1f. 

'a) he 1s a victim of the offen.. committed unles3 the 

statute defining the offense provides otherwise, or 

(b) before the commiaaion of the offense, he terminQtea bis 

effort. to prOlAOt.e or facilitate 8uch commi •• ion and does one of 

the followingl wholly deprives hi. prior effo~t8 of effectivenoss 

1n such CODmd8.ion, or gives timely vaning to the proper law 

eAforcemen~ authOEit1ea, or otherwi88 makes proper effort to 

prevent the commission of the offense. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-107, Sec. I, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 5-2 

R.C.M. 1947, §§ 94-204, 94-205, 94-206, 
repealed, Sec. 32, Ch. 513, Laws of Montana 
1973 
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Annotator's Note 

J. Guthals 

While former sections 94-6424, and 94-6425 allowed an indict­
ment to be brought against an accessory as though he were a 
principal, older provisions of the Code retained common-law 
distinctions between persons who aided and abetted in the 
commission of crimes. This section replaces all prior law 
regarding accessories. Under this section, any person who 
assists in the commission of a crime, either before or during 
the occurrence, other than the victim, is liable as a princi­
pal offender. One who aids an offender after a crime has been 
committed would be punished under Compounding a Felony (M.C.C. 
1973, § 94-7-305). It should be noted that a person who aids 
in the preparation or perpetration of an offense also may be 
prosecuted for one of the Inchoate Offenses (M.C.C. 1973, § 
94-4-101 et. seq.), but the new section on Multiple Prosecutions 
(R.C.M. 1947, § 95-1711) prohibits a conviction for both a 
principal and an associated inchoate offense. The wording 
for this section is taken without substantial change from 
the Illinois source. 

Summarized Criminal Law Commission Comment 

J. Guthals 

This section covers the principles of "accessoryship." 
While not employing any of the older terminology regarding 
this area of the law, the section embodies the traditional 
approach toward parties to crimes and endeavors to develop 
it in a full and systematic fashion. 

Subsection (1) would apply to those situations in which 
one person encourages another, such as a child or mentally 
defective individual, to commit a crime. Thus, while the 
primary offender may be legally incapable of a criminal 
offense, the instigator cannot hide behind this shield 
under this subsection. 

Subsection (2) provides that a person may be legally 
accountable for another in circumstances not otherwise 
covered in this section. For example, a tavern owner may 
share vicarious criminal liability for the acts of his 
employee which result in the sale of liquor to minors. 

Subsection (3) is a comprehensive statement of liability 
based on counseling, aiding and abetting which include 
those situations that, at common law, involved liability as 
principals of the second degree and accessories before the 
fact--although former sections 94-6423 and 94-6425 also sought 
to eliminate such distinctions. Liability requires proof of 
a "purpose to promote or facilitate commission of the sub­
stantive offense." "Conspiracy" is not of itself made the 
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basis of accountability, although acts of conspiring may 
in many cases satisfy the requirements of this subsection. 
(See, Pinkerton v. U.S., 328 U.S. 640 (1946), Commentary, 
A.L.I., M.P.C. Tentative Draft No.1, 1953, 20-26). 

Subsection (3) (a) states the rule that victims are not 
liable as principal offenders if there is no specific provision 
making the victim liable. This is true even though the person 
is a "willing" victim who counselled in the commission of 
the crime--such as one who pays blackmail or an under age 
girl who consents to sexual intercourse. The subsection does 
not prevent the extension of criminal liability to the victim 
if the particular statute so provides. 

Subsection (3) (b) covers the situation in which a party 
to a crime seeks to extricate himself from its commission and 
relieve himself from liability. It appears desirable to 
provide an escape route in order to induce the disclosure 
of crimes before they occur. Under this sUbsection the person 
must terminate his affirmative efforts toward the commission 
of the crime. Additionally, he may be relieved of liability 
if he can deprive his contribution to the crime of its 
effectiveness. If timely warning is given, the person shouldbe 
relieved of responsibility even if through negligence or an act of God 
the police fail to prevent the crime. The final clause 
"otherwise makes proper effort ••• " is included to cover 
those instances requiring an interpretation of the facts of 
the case. 

This section should not conflict with the substance of 
Montana case law that knowledge that a crime is about to be 
committed does not make the accused an accomplice (State v. 
Mercer, 114 Mont. 143, 152, 133 P.2d 358); and one who knows 
a felony has been committed but does nothing to conceal it or 
harbor or protect the offender, is not an accessory to the 
commission of that felony (State v. McComas, 85 Mont. 428, 
433, 278 P. 993). 

Cross References 

M.C.C. 1973, § 94-2-106 
M.C.C. 1973, § 94-4-101 et. seq. 

Library References 

Criminal Law Key No. 59 et. seq. 
C.J.S. Crim. Law, §§ 79, 80 

Law Review Commentaries 

31 U. Chicago L. Rev. 137 (1963) 
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Under this section it has been held that the fact that one co­
defendant who was jointly indicted for a crime and who was found not 
guilty by the trial court did not render it improper to find the other 
co-def~ndant guilty, even though both defendants were identifjed as 
having participated in the crime, where evidence as to the two co­
defendants \vas not identical. ~le v. Jones, 132 Ill. App. 2d 623, 
270 N.E.2d 288, 290 (1971). 

Elements of Accountabilit~ 

One is legally accountable for a crime committed by another when 
he, with the intent to facilitate the commission thereof, effects the 
comnission of the crime by another. People v. Nelson, 33 Ill.2d 48, 
210 N.E.2d 212, 214 (1965), cert. den. 383 U.S. 918. In applying this 
general rule to specific factual circumstances, it has been held that 
if a defendant knowingly drove a getaway car then he could be held 
legally responsible as a principal for the crime of robbery. People 
v. Richardson, 132 Ill~.App.2d 712, 270 N.E.2d 568, 570 (1971). How­
ever, a defendant who did not strike the complaining witness or make 
any physical contact but merely watched while another co-defendant 
struck the complaining witness could not be convicted as a principal 
in the battery. People v. Bovman, 132 Ill. App.2d 744, 270 N.E.2d 
285, 287 (1971). 

Solicitation 

Under the Illinois code ~nd under the new Montana Criminal Code) 
solicitation is a separate and distinct offense. It is punishable and 
triable as a distinct offense and acquittal of the choate offense_and an 
attempt to commit the choate offense doe~ not operate as a bar to conviction 
under charges of solicitation. See People v. Hairston, 46 Ill.2d 
348, 263 N.E.2d 840, 841 (1970) ~ 

Common Design 

When two or more persons have a common design to accomplish an 
. unlawful purpose, the act of one is the act of all and all are guilty 
of whatever crime is committed, even if circumstances ShOv1 that one of 
the participants was not actively involved in assisting in the commis-
·sion of the offense. People v. Smith, 8 Ill. App.3d 270, 290 N.E.2d 
261, 263 (1972); People v. Hubbard, 4 Ill. ApP.3d 729, 281 N.E.2d 767 
(1972); People v. IJan:-is, 105 Ill. App.2d 305, 245 N.E.2d 80, 85 (1969). 
See also-;---PE~ople v. ~'lalton, 6 Ill. App.3d 17, 284 N.E.2d 508 (1972) ; 
People v. Hairston, 46 Ill. App.2d 348, 263 N.E.2d 840 (1970), cert. 
·den. 402 U.S. 9~2; People v. Morris, 1 Ill. App.3d 566, 274 N.E.2d 
898 (1971); People V.-j3raccy", ilO Ill. App.2d 329, 249 N.E.2d 224 



(1969); People v. Novak, 84 Ill. App.2d 276, 228 N.E.2d 139 (1967); 
People v. Chavis, 79 Ill. App.2d 10, 223 N.E.2d 196 (1967). Illinois 
courts'have held that the proof of common purpose need not be supported 
by words of agreement or by direct evidence, but can be drawn from the 
circumstances surrounding the commission of an act by a group of in­
dividuals. People v. Hubbard, 4 Ill. App.3d 729, 281 N.E.2d 767, 770 
(1972); People v. Roldan, 100 Ill. App.2d 81, 241 N.E.2d 591 (1968); 
People v. Norvak, 45 Ill.2d 158,' 258 N.E.2d 313 (1970); People v. 
Williams, 104 Ill. App.2d 329, 244 N.E.2d 347 (1968); People v. 
Johnson, 35 Ill.2d 624, 221 N.E.2d 662 (1966). In applying these gen­
eral rules to factual circumstances the Illinois courts have ruled that 
evidence in a murder prosecution of co-defendants who returned to a 
tavern with weapons which they then held on the patrons in the tavern 
while a fatal blow was inflicted was sufficient to show common design 
among the defendants. People v. Spagnola, 123 Ill. App.2d 171, 260 
N.E.2d 20, 27 (1970), cert. den. 402 U.S. 911. Similarly, it was held 
that evidence that a person voluntarily attached himself to a group 
which was bent on illegal activities with the knowledge of its design 
supported an inference that the defendant shared the common purpose 
and thus sustained a conviction as a principal for the crime committed 
by the other members of the group in furtherance of the venture. 
People v. Johnson, supra at 663. 

Mere presence 

It is a settled rule that mere presence at the scene of a crime 
or "negative acquiescence" is insufficient to make a defendant accounta­
ble for the acts of another. However, one may aid and abet without 
actively participating in the overt acts and presence at the scene of 
the crime without disapproving or approving of the commission of the 
crime is a factor which may be considered with other circumstances in 
determining whether the defendant aided and abetted in the commission 
of the offense. People v. Barnes, 2 Ill. App.3d 461, 276 N.E.2d 509, 
'511 (1971); People v. Woodell, 1 Ill. App.3d 257, 274 N.E.2d 105 (1971); 
People v. Winchell, 100 Ill. App.2d 149, 241 N.E.2d 200 (1968); People 
v. Bracken, 68 Ill. App.2d 466, 216 N.E.2d 176 (1966); People v. Rich­
ardson, 32 Ill.2d 472, 207 N.E.2d 478 (1965), cert. den. 384 U.S. 1021; 
People v. Harris, 105 Ill. App.2d 305, 245 N.E.2d 80, 85 (1969); People 
v. Washington, 26 Ill.2d 207, 186 N.E.2d 259 (1969); People v. Cole, 
30 Ill.2d 375, 196 N.E.2d 691 (1964); People v. Tillman, 130 Ill. App.2d 
743, 265 N.E.2d 904; 909 (1971); People v. Washington, 121 Ill. App.2d 174, 
257 N.E.2d 190, (1970); People v. Ramirez, 93 Ill. App.2d 404, 236 N.E.2d 
284 (1968). While negative acquiescence may be a factor which may be 
considered in determination of guilt, it is generally held that to 
prove common design, aiding, abetting, or assisting the state must 
show some conduct of an affirmative nature. People v. Williams, 104 
Ill. App.2d 329, 244 N.E.2d 347, 351 (1968). 

Withdrawal from the crime 

One who encourages the commission of an unlawful act cannot escape 
responsibility for that act by quietly withdrawing from the scene. To 
be timely, his withdrawal must be sufficient to give the other co-con-
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spirators reasonable opportunity, if they desire, to follow the with­
drawing person's example and refrain from further action before the 
crime 'is committed. Trial court must be able to say that the accused 
had wholly and effectively detached himself from the criminal enterprise. 
People v. Lacey, 49 Ill. App.2d 301, 200 N.E.2d 301, 200 N.E.2d II, 14 
(1964) . 

Accountability for specific offenses 

The cases which are listed below should be examined for their 
application of the general principles stated above to specific factual 
circumstances. 

Homicide: People v. Ramirez, 93 Ill. App.2d 404, 236 N.E.2d 284 
(1968); People v. Jordan, 38 Ill.2d 83, 230 N.E.2d 161,(1967); People 
v. Nelson, 33 Ill.2d 48, 210 N.E.2d 212 (1965), cert. den. 383 U.S. 
918; People v. Robinson, 113 Ill. App.2d 89, 251 N.E.2d 766 (1969); 
People v. Bracey, 110 Ill. App.2d 329, 249 N.E.2d 224 (1969); People 
v. Hill, 39 Ill.2d 125,233 N.E.2d 367 (1968), cert. den., 392 U.S. 
936; People v. Chavis, 79 Ill. App.2d 10, 223 N.E.2d 196 (1967). 

Robbery: People v. Williams, 3 Ill. App.3d 1, 279 N.E.2d 100, 
103 (1971); People v. Sanders, 129 Ill. App.2d 444, 263 N.E.2d 615 (1970); 
People v. Knell, 129 Ill. App.2d 9, 262 N.E.2d 291; People v. Embery, 
69 Ill. App.2d 269, 216 N.E.2d 24 (1966). 

Burglary: People v. Gore, 64 Ill. App.2d 309, 211 N.E.2d 757 
(1965) • 

Theft: People v. Hasty, 127 Ill. App.2d 330, 262 N.E.2d 292 
(1970) • 

Narcotics sale: People v. Meid, 130 Ill. App.2d 482, 264 N.E.2d 
209 (1970); _P~e~op~l_e __ v_. __ v_a_n __ R_i~p_e_r, 127 Ill. App.2d 394, 262 N.E.2d 141 
(1970) • 

Punishment as principals 

As provided by this section there is no longer a distinction 
between accessory before the fact and principal. Both offenders may 
be punished in the same manner. See People v. Clements, 28 Ill.2d 
534, 192 N.E.2d 923, 926 (1963). 

Indictment 

Since this section eliminates the distinction between accessories 
and principals an accused may be properly charged as a principal even 
though he was only an accessory to the crime. People v. Heuton, 2 
Ill. App.3d 427, 276 N.E.2d 8, 9 (1971). Inasmuch as this section 
eliminates any distinction between an act performed by the accused 
himself and the act of another for which he is legally accountable, 
an indictment charging two or more persons jointly and individually 
with a crime has been held not to be invalid for its failure to state 
whether the defendant was being charged as a principal or as an 



accessory. People v. Nicholls, 42 Ill.2d 91,245 N.E.2d 771, 777 
(1969) cert. den. 396 U.S. 1016. Where an indictment charges two or 
more defendants with an offense, dismissal as to one co-defendant does 
not necessitate dismissal of the charge against the other co-defendant. 
People v. Bodine, 114 Ill. App.2d 205, 252 N.E.2d 234, 235 (1969); 
People v. Jones, 132 Ill. App.2d 623, 270 N.E.2d 288, (1971). It has 
neen held that an indictment against an accessory is not required to 
describe the circumstances of the accessory's contact as they actually 
occurred. It is sufficient if the accessory is charged with the legal 
effect of the acts performed by him. People v. Ruscitti, 27 Ill.2d 
545,190 N.E.2d 314 (1963). See also People v. Allen, 132 Ill. App.2d 
1015,270 N.E.2d 54 (1971); People v. Touby, 31 Ill.2d 236,201 N.E.2d 
425 (1964). 

Burden of Proof 

In order for a person to be held legally accountable for the 
conduct of another, the state must prove beyond a reasonable doubt: 
1) that the defendant solicited, aided, abetted, agreed, or attempted 
to aid another person in the planning or commission of an offense; 
2) that participation took place either before or during commission 
of the offense; and 3) that it was with the concurrent specific intent 
to promote or facilitate the commission of an offense. People v. 
Tillman, 130 Ill. App.2d 743, 265 N.E.2d 904,909 (1971). Accord, 
People v. Ramirez, 93 Ill. App.2d 404,236 N.E.2d 284 (1968); 
People v. Brumbeloe, 97 Ill. App.2d 370, 240 N.E.2d 150 (1968). It 
is not necessary that the defendant be shown to have participated in 
each element of the offense, rather it is sufficient if the defendant 
is shown to have aided, abetted, or assisted in the commission of the 
crime. People v. Harris, 70 Ill. App.2d 173, 217 N.E.2d 503, 506 (1966). 

SUfficiency and admissibility of evidence 

Evidence that a defendant voluntarily attaches himself to a 
group which is bent on illegal acts with knowledge of its design will 
support an inference that he shares in the common purpose and will 
sustain his conviction as a principal for the crime committed by another 
in furtherance of the venture. People v. Bracey, 110 Ill. App.2d 329, 
249 N.E.2d 224, 228 (1969). Although the proof tending to show that, 
one is an accessory before the fact generally would be of the events 
occurring before the ultimate commission of the offense, evidence of 
subsequent acts is competent to be considered as proof of guilt of 
aiding and abetting. People v. Winchell, 100 Ill. App.2d 149, 241 
N.E.2d 200 (1968); People v. Bracken, 68 Ill. App.2d 466, 216 N.E~2d 
176 (1966); People v. KoleE, 29 Ill.2d 116, 193 N.E.2d 753 (1963); 
PeoEle v. Smith, 25 Ill.2d 428, 185 N.E.2d 150 (1962). For decisions 
on the sufficiency or admissibility of certain specific evidence see 
the following cases: People v. McClelland, 96 Ill. App.2d 410, 238 
N.E.2d 597 (1968); People v. Morgan, 20 Ill.2d 437, 170 N.E.2d 529 
(1961); PeoEle v. Lawrence, 132 Ill. App.2d 513, 270 N.E.2d 510 (1971); 
People v. Gant, 121 Ill. App.2d 222, 257 N.E.2d 181 (1970); People v. 
Womack, 73 Ill. App.2d 317, 219 N.E.2d 592, (1966); People v. Brumbeloe, 
97 Ill. App.2d 370,240 N.E.2d 150 (1968); People v. Richardson, 132 
Ill. App.2d 712, 270 N.E.2d 568 (1971). 
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Instructions 

An instruction that a person is responsible for the conduct of 
another when he aids and abets another in the commission of a crime 
should not be submitted to a jury unless instructions on accompanying 
issues are also given. People v. Hatfield, 5 Ill. App.3d 996, 284 
N.E.2d 708, 713 (1972). The giving of an instruction defining an 
accessory in a case in which the defendant was indicted as a princi­
pal was held not to be prejudicial. People v. Weaver, 68 Ill. App.2d 
240,215 N.E.2d 675 (1966). The giving of instructions based upon 
this section was discussed in the following cases: Homicide--People 
v. Hexum, 83 Ill. App.2d 192, 226 N.E.2d 877, cert. den., 391 U.S. 
907 (1967); People v. Kolep, 29 Ill.2d 116, 193 N.E.2d 753 (1963); 
People v. Coddington, 123 Ill. App.2d 351, 259 N.E.2d 382 (1970); 
Robbery--People v. Steptore, 51 Ill.2d 208, 281 N.E.2d 642 (1972); 
People v. Hampton, 44 Ill.2d 41, 253 N.E.2d 385 (1969); Assault--
People v. Harris, 132 Ill. App.2d 801, 270 N.E.2d 232 (.1971); Burglary--
People v. Umphers, Ill. , 272 N.E.2d 278 (1971). See 
also, People v. Rollins, 119 Ill. App.2d 116, 255 N.E.2d 471 (1970). 

Judgment and Sentence 

Equality of sentence between two participants in a criminal 
offense is not required. People v. Winchell, 100 Ill. ·App.2d 149~ 
241 N .E. 2d 200, 201 (1968). 
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94-2-108. Separate ConviQtion Of ,er.on Accountable. 
, 

A person who is levally accountable for the conduct ot 

anoeher which ia an element of an offenae may be convicted upon 

proof thD~ tho offen.e va. committed and that he was so 

accountable, althouqh the other person claimsd to haw oolZlll11t.tod 

the offeneo baa not beeD pro •• outed or oonYicted, or has been 

CODvicted of a different offense or is Dot amenable to justice, or 

haa been acquitted. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-108, Sec. 1, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 5-3 

R.C.M. 1947, § 94-6425, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

Sections 94-2-106 and 94-2-107 of the new Code discuss 
the general principles of accountability for conduct of others 
and eliminate distinctions made in the common law and continued 
under former Montana law between different types of accom­
plices. Under the new Code any person who aids in the 
commission of a crime, with the purpose to facilitiate the 
offense, either before or during its occurrence is liable 
as a principal. This section completes the task of elimina­
ting common law categorizations of parties to crime by allowing 
the conviction of an accomplice before the conviction of the 
principal. Additionally, the section ensures that the immun­
ity or incapacity of one co-offender shall not be imputed to 
another. In effect, this section is merely a recodification 
of R.C.M. 1947, § 94-6425 and the leading Montana case inter­
preting the responsibility of co-conspirators, State v. Alton, 
139 Mont. 379, 365 P.2d 527. The only significant change 
from the prior law is the elimination of references to "prin­
cipals" and "accessories." The wording for this section was 
taken directly from the Illinois source. 
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Rcvirwtl Criminal Law COl1l1nissi(~,! Comment 

L. Elison 

. Even at common law two persons, both principals in the 
first degree could be tried separately and although one was 
acquitted, the state was not precluded from proceeding to 
trial and obtaining a conviction against the second. The 
same result is possible und~r the new Code but the classifi­
cation of principals and accessories is eliminated. 

Cross References 

M.C.C. 1973, §§ 94-2-106, 94-2-107 

Library References 

Crim. Law Key No. 78 et. seq. 
C.J.S. Crim. Law, § 100 et. seq. 

Notes of Decisions 

Acquittal of Principal 

The general rule is that acquittal of other parties in the same 
cause is not grounds to relieve a particular co-defendant of his re­
sponsibility. See People V. Spears, 106 Ill. App.2d 430, 245 N.E.2d 
544 (1969); Peopl~ V. Quinn, 96 Ill. App.2d 382, 238 N.E.2d 619 (1968). 

Instructions 

For cases interpreting instructions based upon this section see 
Peo~v. Hinchel1, 100 Ill. App.2d 149, 241 N.E.2d 200 (1968); People 
V. Rosenfeld, 25 I11.2d 473, 185 N.E.2d 236, (1962). 
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\ 
I 

(1) NO pe~8OD is oapable of committing any offense unless 
1 

he has a~talfted hi. alxtaenth birthday at the time the act in 

_~t"'_A .... _y ..... r.Oft who h.. Dot yet at1taine::! his qUestion v.. OOIll6Il.L~. ,ft6a ... -

eighte.th birthday .ball be aubject. to the l"v a& provided in 

titl. 10, chapter I, R.C.M. 1947. 

(2) A person who is in an intoxicat.ed or drugqed condition 

18 criminally r •• ponaible for oonduc' unless such condition 1& 

i.voluntarily produced and deprives hi. of hi. oapapaity to 

apprec1a'. the cn:1m1nalit.y of his conduct or to conform his 

oonduct to t.be reql.11nmenu of law. An lnt.onoated or dru9ged 

condition may be taken l~to considerat1on in determining tho 

exiatence of II mant.al state which 18 an elemen~ of the offanse. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

94 2 109 Sec. 1, Ch. 513, 
M.C.C. 1973, § - - , 
Laws of Montana 1973 

Il1.C.C. 1961, Title 38, § 6-3 

R C M 1947 §§ 94-119, 94-201, repealed, 
•• 3·2 Ch' 513 Laws of Montana 1973 Sec. , • , 

Annotator's Note 

J. Guthals 

, " defines the applicability of 
This section on respons~b~l~ty d ts forth the limits of 

, ile offenders an se C M the Code to Juven b tion (1) replaces R. • • 
intoxication as a,defense., SUdse~th the Juvenile Code (R.C.M. 
1947, § 94-201 wh~ch con)f~~ct~he~ing to the common law for-
1947, § 10-601 et. seq. Y a ars of age were con-
mula that only children u~der s~~eno¥ecriminal responsibility. 
elusively presumed to be ~ncap~l e Code section 10-602 persons 
Under subsection (1) and Juven~he criminal responsibility 

f ixteen years ave no "1 under the age 0 s "'sdiction of the Juven~ e 
and are within the exclus~ve Jur~ f sixteen and eighteen 
courts. Offenders be~w~en thedages l

o 
for certain enumerated 

are covered by the Cr~m~nal Co e on y 
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felonies listed in section 10-602. Because the titles of 
these felonies have been changed in the new Code, it will be 
necessary to associate the list of felonies in section 10-602 
with the chapters which have incorporated .those felonies in 
the new Code. Subsection (1) does not affect the question 
of whether the juvenile courts will have jurisdiction over 
persons between eighteen and twenty-one years of age whose 
offenses were committed before they reached the age of eigh­
teen after the granting of adult status to eighteen-year-old 
persons by the Montana Constitution. Subsection (2) contains 
two principles of law concerning intoxication as a defense. 
The first sentence states th~ general rule that voluntary 
intoxication is not a defense and limits the defense of 
involuntary intoxication only to those situations in which 
the intoxication has rendered the accused mentally incompe­
tent. Sentence two states the exception to the general rule 
to~intoxication as a defense, by providing that where an 
offense requires a specific mental state, the intoxicated 
state of the offender may be considered as a factor in de­
termining whether that required mental state has been estab­
lished. For example, voluntary intoxication would not be 
a defense for Negligent Homicide (M.C.C. 1973, § 94-5-104) 
caused by drunk driving because the crime does not require 
a specific mental state but instead provides that responsi­
bility stems from the negligent act itself--driving while 
intoxicated. Voluntary intoxication could be a factor in 
Deliberate Homicide to determine whether the required mental 
state of "knowingly" 9r "purposely" has been established. 
This subsection is somewhat narrower than prior law concerning 
involuntary intoxication by requiring proof o~ mental incom-
petency before a ~omplete def~nse is r~i~e~ •• Since intoxication may be 
taken into consideration in determining the existence of a mental state 
which is an element of the offense, proof of intoxication might reduce 
the grade of some offenses. However, because the concept of specific 
intent is deleted from the law, the defendant's intoxication would have 
to be so debilitating that he was 1) "deprived of the capacity to appre­
ciate the criminality of his conduct or to conform his conduct to the 
requirements of law [see 95-601 et seq.], or 2) unaware of his conduct 
or existing circumstances [see 94-2-101(28)]. In the offense of delib­
erate homicide, premeditation, deliberation and malice aforethought have 
been deleted. Further, there is no concept of second degree murder and 
consequently the rule of law found in State v. Palen, 119 Mont. 600, 
178 P.2d 862 that voluntary intoxication may be a defense in a murder 
case where specific intent is an essential element of the crime charged 
would no longer be applicable. 

Cross References 

M.C.C. 1973, §§ 94-2-101(25), (68) 
R.C.M. 1947, § 10-601 et. seq. 
R.C.M. 1947, § 95-501 et. seq. 

Library References 

Infants Key No. 16, 18 
C.J.S. Infants, §§ 6-8, 93, 98-100 
Criminal Law Key No. 46, 53 et. seq. 
C.J.S. Crim. Law, §§ 55, 66, 621 



I 

Law Review Commentaries 

1966 Univ. of Ill. Law Forum 767 
1963 Univ. of Ill. Law Forum 273 
1961 Univ. of Ill. Law Forum 1 
17 DePaul L. Rev. 365 (1968) 
53 A.B.A.J. 43 (1967) 

·0-T"1."---

- !--

Notes of Decisions 

Construction and application--juveniles 

The Montana Supreme Court has ruled that when trying juvenile 
offenders, it is the duty of the courts to first determine if they 
have jurisdiction in the case. Dahl v. Dist. ct., 134 Mont. 395, 
400, 333 P.2d 495 (1958). 

Intoxication as a defense 

As developed by the cases cited below, voluntary intoxication 
in Montana is generally no defense to a criminal charge. See State 
v. Warrick, 152 Mont. 94, 446 P.2d 916 (1968); Alden v. State, 234 
F. Supp. 661 (D. Mont. 1964) i State v. Brooks, 150 Mont. 399, 436 
P.2d 91 (1967); State v. Palen, 119 Mont. 600,178 P.2d 862 (1947). 
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94-2-110. SUbstitutes 'or Negligence And !tnowledc;e. 

Wlwn the law provides that negllqance suffices to establish 

aft . elesaent of an offenae, auch element a180 18 establi8hed if Ii 

When acting knowingly 

suffices to e.tablish aD ele88Dt, .ucb element also i8 established 

if • per. on acta purpo •• ly. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-110, Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C. 1962, § 2.02(5) 

None 

Revised Criminal Law Commission Comment 

L. Elison 

This section, which is substantially similar to the Model 
Penal Code source, is intended to obviate any possible mis­
understanding as to what mental state will satisfy the re­
quirements of each statutory provision. Proof of the higher 
or more specific mental states will satisfy any lesser mental 
state that may be required by a particular statute. 

Cross References 

M.e.C. 1973, §§ 94-2-101 (28), (32), (53) 
M.C.C. 1973, § 94-2-103 

94-2-111. Consent Aa A Defense. 

(1) ~he coo sen t of the Yictia to conduct charged to 

0008tJ.tUt.e an offen.e or to the result thereof i. u defense. 

(2) COnsent i. 1neffeativ.a if. 

(a.) it i8 given by a penon who 18 legally Incorupetent to 

authorise the eond"ot ch.~.d to constitute the offeDse, or 
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(b) by r.a.on of louth, .. ntal d1 ••• ee or defeo' or 

intoxication 1e unable ~ a.k. a s. •• ODable judgment "5 to the 

nature or har.fulD ••• of the OODduot oharged to oon.titut~ the 

otten.e, or 

(e) 

(d) 

it 1. ir.u:!ueed by f~1"oe, 4\11'8 •• or deception, or 

it 1. against pubUc policy to pendt the conduct 

the re8ult.lng harm, eYeD th0t19h con.ent.ed to. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-111, Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

None 

Annotator's Note 

J. Guthals 

It is an element of the sexual offenses of Sexual Assault 
and Sexual Intercourse Without Consent (M.C.C. 1973, § 94-5-
502, 94-5-503) that the sexual act was committed without the 
consent of the victim. Thus, consent is a defense which may 
eliminate criminal responsibility. Subsection (2) (a) pro­
vides that certain persons are deemed to be legally incapable 
of giving consent regardless of actual acquiescence. Sub­
section (2) (b) protects the young and the helpless from their 
own incapacities. Subsection (2) (c) provides that consent 
which is forcibly compelled is ineffective. Subsection (2) (d) 
covers those situations when for reasons of public policy such 
as in "statutory rape," now covered by M.C.C. 1973, § 94-5-
503, certain conduct is prohibited irrespective of consent. 

Cross References 

M.C.C. 1973, § 94-2-101(68) 
M.C.C. 1973, § 94-5-501 et. seq. 

Library References 

Rape Key No. 8 et. seq. 
C.J.S. Rape, § 11 et. seq. 

or 



Law Review Commentaries 

32 Brooklyn L. Rev. 274 (1966) 

-119-



94-2-112. C~ia1nal a.apon.1bl11ty Of Corporation •• 

(1) A corporation Nay b. pro •• outed for the co~1 •• 1on ot 

an of len so if, but only it, 

(8) the offen.e i8 a rAlllClemeanor:, and 1s defined by 

94 .. 8-108, 94-8-109, 94-8-111, ·'.-S-U2, 94-8-113 of this code, or 

1. defined by another .ta~ut. which cloarly indicates a 

legislative purpose to impo •• liability on a corporation, and an 

agent of the corporation performa the CODd~ct which is an element 

of the offen8e vhile actin9 within the scope of his office or 

employment and in behal! of the ooQOration, except that any 

limitation 1n the defining atatute, ooncemiAg the corporation's 

aocountability tor c.r~.ln agents or under certain circumstL~aes, 

i. applicable, or 

(b) the corem18.ion of the offen •• is authorized, requested, 

oomman6ed, or performed, by the board of directora or by a high 

aanagerial a(Jent who i8 actiDq within the scope of hi. employment 

in behalf of the corporatiOll. 

(2) A C'JOrporat.ioD'. proof, that the high nUlftll99ria.l agent 

having supervisory responsibility over the conduct whioh is tho 

subject matter of the offense exercised due diligence to pr~vGnt 

the oo~ .. 1on of the offeD.e, 1. a defense to a prosecution for 
aay offen •• to which aubseotion (1) (a) refera, other thaD an 

offense for which ab801\11:8 liability 18 imposed. This sub.action 

1s inapplicable if the 1egl.1at1v~ purpo.e of the .tatut6 defining 

the off.Ds. i. inconsistent with the provisions of this 

subsection. 

(J) ro~ the purpoaea of this •• atioo. 



(a) -Agent- naana .y director, officer, servant, employee, 

or otber person who 1. authorized to act in behalf of the 

ooiporation. 

(b) the 

corporation, or any ot;her &gent who has a position of comparable 

authority for tho formulation of corporate policy or 

auperYia10n of subordinate employee. in a managerial oapacity. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-112, Sec. 1, Ch. 513, 
Laws of Montana 1973 

. Ill.C.C. 1961, Title 38, § 5-4 

None 

Annotator's Note 

J. Guthals 

The wording for this section is identical to the Illinois 
source. The meaning of the provision is explained fully in 
the Committee Comment below. 

Revised Criminal Law Commission Comment 

L. Elison 

Section 94-2-112 deals with the criminal responsibility 
of private corporate bodies. 

Subsection (1) (a) deals with the corporate liability for 
misdemeanor offenses, such other offenses as may be expressly 
included, and those which clearly indicate a legislative pur­
pose to impose corporate liability where the offense is 
defined by a statute not included in the Criminal Code. In 
dealing with regulatory offenses, the broadest scope of lia­
bility is provided. The corporation is made criminally 
responsible for criminal conduct performed by any corporate 
employee acting within the scope of his office or employment 
and in behalf of the corporation. The chief justification 
for such broad liability in this class of cases is to provide 
an inducement for high managerial officers in the corporation 

the 



, 
to supervise the behavior of minor employees in such a way 
as·to avoid criminal conduct on the part of corporate employees. 
In many of the regulatory offenses, the corporation which 
violates a criminal statute is not confronted by the threat 
of tort liability growing out of the same act. Thus, if the 
corporation is required to file a corporate report and fails 
to do so, the liability it will suffer may be criminal only. 
These provisions do not relieve the individual corporate em­
ployee from criminal liability for his own act. In many cases, 
criminal prosecution of the individual will prove more effec­
tive in enforcing the regulatory policy of the statute. There 
may be times, however, in which, while it is clear that someone 
in the corporate employ has committed the criminal act, it 
is impossible to identify the particular employee guilty of 
criminal behavior. In such case, the only sanction available 
is the imposition of a fine on the corporate body. There may 
also be cases in which the criminal act is committed by a 
corporate employee of a foreign corporation residing outside 
the jurisdiction. In such a case the only feasible course 
open to the Montana prosecutor would be a criminal action 
against the corporation. 

Since the major purpose of subsection (1) (a) 
is to encourage diligence on the part of managerial personnel 
to 'prevent criminal conduct on the part of corporate employees, 
it seems appropriate to permit the corporation to defend by 
proof that the criminal conduct occurred despite the exercise 
of due diligence on the part of supervisory personnel. Con­
sequently, subsection (2) provides that proof of due diligence 
is a defense to the criminal charge against the corporation. 
The burden of proof in this case, is placed upon the cor­
porate defendant. This defense is further qualified by the 
provision that if the statute in question clearly intends 
that the defense of due diligence should not be available 
to the corporation, the particular provision of the statute 
shall prevail over the language of SUbsection (2). 

Subsection (1) (b) relates to the scope of liability of 
corporations for criminal offenses of a more serious character. 
It provides that when a corporation is indicted for a felony 
such as embezzlement or involuntary manslaughter, the cor­
poration may not be held liable unless the criminal conduct 
was performed or participated in by the Board of Directors 
or by a high-managerial agent. The restriction on the scope 
of corporate liability in this class of cases is justified 
by the consideration that before the stigma of serious crim­
inality attaches to a corporate body, the conduct should in­
volvesomeone close to the center of corporate power. More­
over, in these cases, the argument for the necessity of 
corporate fines to stimulate diligent supervision of minor 
employees is considerably less persuasive. This is true be­
cause most of the serious felonies also involve the possibility 
of corporate tort liability and this possibility should pro­
vide sufficient inducement for the exercise of proper super-

-' 



vision by managerial officials. The restriction of corporate 
liability in the case of serious felonies to acts of partici­
pating high-managerial officials is supported by the case law 
of ' some American states and appears to be consistent with the 
English law on the same point (e.g., People v. Canadian Fur 
Trappers, 248 N.Y. 159, 161, N.E. 455 (1928); Rex. v. I.C.R. 
Haulage Ltd. (1944) 1 K.B. 551; Welsh, "The Criminal Liability 
of CorporatiQns," 62 L. Q. Rev. 345 (1946). 'fhe definitions 
of "agent" and "high-managerial agent" defies precise defini­
tion because of the infinite variations in the organizational 
schemes of corporate bodies. The definition here provided, 
is probably more precise than that which has emerged 
from the case law. (See especially, People v. Canadian Fur 
Trappers, 248 N.Y. 159, 161 N.E. 455 (1928).) 

Agents 

Cross References 

M.C.C. 1973, § 94-2-113 
R.C.M. 1947, § 95-615 

Library References 

Corporations Key No. 526 
C.J.S. Corporations, § 1358 et. seq. 

Notes of Decisions 

The Illinois courts have held that a corporate officer, when 
so named, may be sued for the acts or omissions of the corporation. 
People v. King; 5 Ill. App.3d 357, 283 N.E.2d 294 (1972). 

94-2~113. Accountability For Conduct Of Corpo~ation~ 

(1) A pGroan is loglO.l.ly accoutle.~bl.f! for c.."Onduat which is on 

element of em offonsG £met ~hicn, in tho niUl":C or in bchnlf of (l 

corporation, ho performs or eaueen to bG p~rfonRcd, to tho sa~ 

extant as if ~lO aonuuot ~~rG parfo~d in his own nnWJ or be.half. 

(2) A."1 individuul who h~5 boon co::nd.ctod of an ofren~(l by 

ra&ll!on of 
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corporation 1. aubject to the pun1ahment $uthor1zed by law for an 

1a~v1dQal upon CODv1ct1oD of such offen •• , although only a l •• aer , 
or different pun1ahment 1. autborlce4 tor the corporation. 

Encated: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-2-113, Sec. I, Ch. 513, 
Laws of Montana 1973 

Ill.C.C.-196l, Title 38, § 5-5 

None 

Annotator's Note 

J. Guthals 

The wording for this section was taken directly from the 
Illinois source. The section complements M.C.C. 1973, § 94-
2-112, to which attention is directed for case notes. The 
purpose of the statute is to prevent an offender from insu­
lating himself from criminal liability by performing criminal 
acts through a corporation which itself cannot be liable due 
to the inapplicability of the assigned penalty. Subsection 
(1) makes it clear that an individual acting for a corporation 
is fully responsible for his acts, regardless of the respon­
sibility of the corporation. Subsection (2) allows punish­
ment for such criminal acts whether or not the corporation 
can be punished. 

Cross References 

M.C.C. 1973, § 94-2-113 



I 

JUSTIPIABLE USB or PORCZ. BXQi£RA!rlON • 
CtiAP'l! a 3. I 

,4-3-101. Definitions. 
\ 

(1) .Porcible felony· .. ana any felony whioh lnvolve~ th. 

u •• or threat of physioal fOI'Ge or violence against any 

individual. 

(2) -rOZ:C8 likely to c&ua. deatb or 1.1'lou. bodily harm· 

wl~in the meaning of this chapter includes but; 18 not limitc-d tol 

Ca) the fi:d.D9 of a flream in the direction of a person, 

even though no purpose ex1.ta to kill or inflict 8orlouu bodily 

harm, and 

(b) the firing of a f1¥'eaan at a vehicle in which a person 

1. riding. 

Enacted: 

SOURCE: 

Prior Law: 

Historical Note 

M.C.C. 197J, § 94-3-101, Sec. 1, Ch. 513, 
Laws of Montana, 1973 

Ill.C.C. 1961, Title 38, §§ 2-8, 7-8 

None 

Annotator's Note 

J. Guthals 

This section defines terms used in this chapter which 
delineate the extent of force which may be used in self defense, 
defense of property, and defense of others. Subsection (1) 
defining forcible felony comes from § 2-8 of the Illinois 
source. The term is also defined in M.C.C. 1973, § 94-2-101(17). 
Under the section in this chapter on Use of Force by Aggressor 
(M.C.C. 1973, § 94-3-105), a person who is committing a forcible 
felony, such as assault, kidnapping, homicide, etc., has no 
right to use force to defend himself. Subsection (2) is sub­
stantially similar to section 7-8 of the Illinois Code. Under 
the provision of this chapter, a person may use deadly force 
only if he reasonably believes that such force is necessary to 
prevent imminent death or bodily harm, or to prevent the commis­
sion of a forcible felony as defined above. 
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Cross References 

M.C.C. 1973, S 94-2-101(17) 
M.C.C. 1973, Chupter 3 

Library References 

Arrest Key No. 68 
Assault and Battery Key No. 64 . 
Homicide Key No. 105 
C.J.S. Arrest, § 11 et. seq. 
C.J.S. Assault and Battery, § 97 
C.J.S. Homicide, §§ 102, 137 

Law Review Commentaries 

48 Chicago-Kent L. Rev. 252 (1971) 
1966 Univ. of Ill. Law Forum 247 

. Notes of Decisions 

Threat of physical force 

It has been held that it was a "threat of physical force and 
violence" within the meaning of this section defining forcible felony 
where the defendant advised the victim that he and another 
had been hired to kill the victim, but if given a sum of money they 
would leave the city, regardless of the conditional character of the 
threat. People v. Rhodes, 38 Ill. App.2d 389, 231 N.E.2d 400 (1967). 

94-3-102. Use Of Porce In DofenDa Of Parson.-

A p~rson is justifi0d in the UGa of force ox threat to use 

toroo Qgainst iU10thQr wuon and to the Oltt~..nt. that he r0~aonably 

beliovcs th~t such conduot lsnacessnry to defend hi~~elf or 

Mothar llgainst such ot;.har' $ imr:dnent Wla of unl&vtul forcu. 

HoweVt'lr, hQ is justified in the use of force lik~ly to ciluse death 

or uoriouo bodily harm only if he reasonably believes that sucb 

tot'oo is l1G)C0SSIll"y to prevent imroin~:mt death or soriouSl bodily 

harm to hinUlGlf or anotho~, oX' to p:ovent t.he COIra'J. ~sion of a 

forcible folony. 



Enacted: 

Source: 

Prior Law: 

\ . 

Historical Note 

M.C.C. 1973, § 94-3-102, Sec. 1, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 7-1 

R.C.M. 1947, §§ 94-2512, 94-2513, 94-5002, 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

The wording for this section on self-defense and defense 
of others is substantially similar to the Illinois source. 
However, the phrase "threat to use force" has been added by 
the Criminal Law Commission to allow a person to commit acts 
which otherwise would be assaults in defense of person. The 
clause "when and to the extent he reasonably believes" pertains 
to the proper occasion for the use of force which is a question 
of fact for the jury. "Is necessary to defend himself or 
another" refers to the proper amount of force which may be used 
and remain justified--again a question to be determined by the 
jury. As indicated in the Commission Comment below lIimminent 
use of unlawful force" refers to those situations where the 
means of accomplishing the unlawful act are near at hand with 
the ability to inflict the threatened act. 

Revised Criminal Law Commission Comment 

L. Elison 

The law of self-defense has been interpreted in a large 
number of judicial decisions, agreeing in principle though 
differing somewhat in defining the borderlines such as the mini­
mum situation in which the use of deadly force may be authorized. 
(The history of self-defense is traced in Perkins, "Self-Defense 
Re-examined," 1 U.C.L.A. L. Rev. 133 at 137 to 142 [1954].) 
This section presents the general rule as to defense of person 
contemplating the simplest and probably most common situation-­
that in which a person who has done nothing to provoke the use 
of force against himself is confronted immediately with un­
lawful force under such circumstances that he believes that 
he must use force to defend himself, and his belief is reasonable. 
This statement contains several propositions: 

(1) The person must not be the aggressor(the situation 
considered in 94-3-105); 

(2) The danger of harm must be a present one, not merely 
threatened at a future time, or without the present ability of 
carrying out the threat; 



(3) The force threatened must be unlawful--either criminal 
or tortious; 

(4) A person must actually believe that the danger exists, 
that his use of force is necessary to avert the danger, and that 
the kind and amount of force which he uses is necessary; and 

(5) His belief, in each of the aspects described, is 
reasonable even if it is mistaken. The privilege extends to 
the protection not only of the person using the force, but 
of another individual unlawfully threatened with harm; and 
in determining whether the use of force is necessary, a person 
need not consider whether the danger might be avoided if he 
were to give up some legal right or privilege. If a person 
under these circumstances uses only non-deadly force for pro­
tection, no further legal restriction should be necessary. 
(See Perkins, supra, at pages 133 to 137). 

The privilege of using force likely to cause death or 
serious bodily harm (often called deadly force) is limited 
to cases in which the force imminently threatened apparently 
will cause death or serious bodily harm, or in which a violent 
offense is being committed which in its nature involves serious 
risk of serious bodily harm, such as rape, robbery, burglary, 
arson or kidnapping. 

This section is intended to codify prior Montana law 
in which the right of self-defense is measured by what a reasona­
ble person would have done under like or the same circumstances. 
(State v. Houk, 34 Mont. 418, 423, 87 P. 175). A person attacked 
can act upon appearances and might justifiably kill his attacker, 
though not in actual peril if the circumstances are such that 
a reasonable man would be justified in acting the same way. . 
Further, a person-attacked with apparent murdero.us intent need 
not retreat and seek a place of safety before using deadly 
force on his attacker (State v. Merk, 53 Mont. 454, 460, 164 
P. 655). However, whether the circumstances attending a homi­
cide claimed to have been committed in self-defense, are such 
as to justify a defendant's fears, as a reasonable person, in 
the belief that he was in imminent danger of losing his life 
or suffering serious bodily harm at the hands of the deceased, 
is a question of fact for the jury; bare fear of an assault does 
not justify the killing (State v. Harkins, 85 Mont. 585, 602, 
281 P. 551). 

Cross References 

M.C.C. 1973, § 94-3-101 
r _ .•. 



Notes of Decisions 

Construction and Application 

This section which describes those situations where force may 
be justified under the theory which is commonly known as self-defense 
has been held to have no application where the alleged aggressor is 
not the party who has suffered harm at the hand of the accused. 
People v. Benson, 132 Ill. App.2d 786, 270 N.E.2d 181 (1971). A 
person who comes to the aid of the victim of a battery has the right 
to use deadly force if the assailants attack him and if the other 
requirements of self-defense have been met. People v. Williams, 
56 Ill. App.2d 159, 205 N.E.2d 149, 754 (1965). See also People v. 
Bowman, 132 Ill. App.2d 806, 270 N.E.2d 285 (1971). 

Elements of self-defense 

The elements justifying use of force in self-defense are: 1) 
that the force is threatened against the person; 2) that the person 
threatened is not 'the aggressor; 3) that the danger of harm is immi­
nent; 4) that force threatened is unlawful; 5) that the person threa­
tened must actually believe that danger exists; 6) that the use of 
force is necessary to avert danger; 7) that the kind and amount of 
for6e which he uses is necessary; and 8) that such beliefs are reas­
onable. People v. Brurnbeloe, 97 Ill. App.2d 370, 240 N.E.2d 150, 
154 (1968); FeoEle v. Williams, 56 Ill. App.2d 159, 205 N.E.2d 749, 
(1965). A person is justified in using force against another if 
and to' the extent that he reasonably believes that'such conduct is 
necessary to defend himself against another person's use of unlawful 
force. It is not necessary that blood be first drawn before the 
right of self-defense arises. People v. Speed, 52 Ill.2d 141, 284 
N.E.2d 636, 639 (1972); People v. Fort, 119 Ill. App.2d 350, 256 
N.E.2d 63 (1970). 

Defender committing crime 

It has been held that a trespasser who is a carrying a gun with­
out a permit did not lose his right of self-defense to use such a 
weapon when he was confronted by imminent danger of death and great 
bodily harm. People v. Dillard, 5 Ill. App.3d 896, 284 N.E.2d 490, 
494 (1972). 

Duty to retreat 

The general rule is that if one is not the first assailant and 
is in a place he has a lawful right to be and is put in apparent danger 
of his life or of suffering great bodily harm, he need not attempt to 
escape but may lawfully stand his ground and use any reasonable force 
in self-defense even to the taking of his assailant's life. People 
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v. Taylor, 3 Ill. App.3d 734, 279 N.E.2d 143 (1972); People v. 
Martinez, 4 Ill. App.3d 1072, 283 N.E.2d 268 (1972); People v. 
Millet, 60 Ill. App.2d 22,208 N.E.2d 670 (1965); People v. Williams, 
56 Ill. App.2d 159, 205 N.E.2d 749 (1965). The right to defend 
one's' self does not permit pursuit and injuring of aggressor after 
aggressor abandons quarrel. i 

Nature of self-defense 

Self-defense relates to the use of force which a person rea­
sonably believes necessary to defend or to protect himself. By its 
very nature self-defense relates to know'ingly and intentionally using 
force to deter another and not to accidental use of force. People 
v. Joyner, 50 Ill.2d 302, 278 N.E.2d 756,760 (1972). It is a general 
rule that the right of self-defense does not permit the use of force 
in retaliation or revenge. People v. Welsch, 110 Ill. App.2d 450, 
249 N.E.2d 714 (1969); People v. Peery, 81 Ill. App.2d 372, 225 
N.E.2d 730 (1967); People v. Thornton, 26 Ill.2d 218,186 N.E.2d 
239 (1963); People v. Dulakis, 45 Ill. App.2d 128, 195 N.E.2d 402 
(1964); People v. McBride, 130 Ill. App.2d 201, 264 N.E.2d 446, 450 
(1970). A peace officer is held to the same standard as a private 
pers'on with respect to killing in self-defense. Schnepf v • Grubb, 
125 Ill. App.2d 432,261 N.E.2d 47, 49 (1970). 

Reasonable belief 

The law allows a defender who has reasonable ground to believe 
himself in danger of suffering bodily harm to protect himself by the 
use of reasonable force. People v. Hill, 116 Ill. App.2d 157, 253 
N.E.2d 617, 619 (1969). Thus, a killing is justified if the person 
had reasonable ground to believe himself in danger of losing his life 
or of suffering great bodily harm even though the danger was apparent 
only and not real. People v. Lockett, 85 Ill. App.2d 410, 229 N.E.2d 
150 (1968). A belief that circumstances necessitated the use of deadly 
force is reasonable even if the defendant is mistaken. People v. 
Williams, 56 Ill.2d 159, 205 N.E.2d 749, 753 (1965). The rules stated 
in the Illinois decisions above have long been a part of Montana law. 
See, for example, State v. Daw, 99 Mont. 232, 43 P.2d 240 (1935). 

The use of deadly force 

As provided by this section, one may use force against another 
when and to the extent that he reasonably believes that force is 
necessary to defend himself against another's imminent use of unlaw­
ful force. He may use such force as is likely to cause death or 
great bodily harm to another if and only if he reasonably believes 
it is necessary to prevent imminent death or great bodily harm to 
himself or to another. People v. Knox! 116 Ill. App.2d 427, 252 
N.E.2d 549, 554 (1969); People v. Fort, 119 Ill. App.2d 350, 256 
N.E.2d 63 (1970); People v. Williams, 95 Ill. App.2d 421, 237 N.E.2d 
740 (1~68); People v. Knox, 94 Ill. App.2d 36, 236 N.E.2d 384 (1968); 
People v. Lockett, 85 Ill. App.2d 410, 229 N.E.2d 386 (1967); People 
v. Pirovolos, 116 Ill. App.2d 73, 253 N.E.2d 481 (1969), supplemented 
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261 N.E.2d 701, 126 Ill. App.2d 361; People v~ Williams, 56 Ill. 
App.2d 159, 205 N.E.2d 749 (1965). Because it is the appearance of 
danger rather than actual danger, whether such danger of great bodily 
harm ~s actual or apparent so as to justify killing in self-defense, 
does not depend upon the assailant's use of a deadly weapon or ac­
tually having one in his possession. Schnepf v. Grubb, 125 Ill. App.2d 
432, 261 N.E.2d 41 (1970); People v. Brumbeloe, 97 Ill. App.2d 370, 
240 NE.2d 150 (1968). A recent decision has held that a shotgun is 
per se a deadly weapon and the use of such a weapon allows a victim 
to use deadly force in self-defense. Ewurs v. Pakenham, Ill. 
___ , 290 N .E. 2d 319, 321 (1972). 

9~-3-103. Une Of PorC3 In oafons~ Of OO~~lpied Structure. 

A r~GrlJon io jumti)~iod in the UGF2I of force OJ: throat to use 
\ 

forro..o Qgninst lmothC!r '-'lhon and to the t»rtont that ho rcaGonl..bly 

beliover; thnt such conduct 19 nocouatu:y to prevent:. or terminc:tto 

. GUch o·th~rt G u.nlm·lful (:Intl.~· into oX' att~ck upon n..'1 occupiod 
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etructure. However, he i8 justified in the u •• of force likely to 

cause death or s.rioue bodily harm only 1f. 

(1) the entry 1. made or attempted in violent, riotous t or 

tumultuou8 JUnner, end he r.aaonably believea that such force 18 

necessary to prevent an assault upon, or offer of personal 

violence to him or another than in the occupied struoture, or 

(2) be reasonably believes that.· such force 18 necessary to 

prevent ~l. commi •• ion of a forcible felony in the ocoupied 

structure. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-3-103, Sec. 1, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 7-2 

R.C.M. 1947, §§ 94-2513, 94-5002, repealed, 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

This section defines the extent to which force may be used 
to defend an occupied structure. Since the definition of 
occupied structure is broad (see, M.C.C. 1973, § 94-2-101(35» 
the privilege granted by this section extends to virtually any 
vehicle or building suited for human habitation whether or not 
occupied. Under this section, a person is allowed to use 
non-deadly force to protect a dwelling from unlawful entry. 
This privilege to protect unoccupied structures is covered by 
M.C.C. 1973, § 94-3-104. 

Subsections (1) and (2) continue the privilege to use deadly 
force to protect an occupied structure when the intruder enters 
with violence as provided under former law R.C.M. 1947, § 94-
2513(2). Because the clause "offer of personal violence" 
extends to forces which are not likely to inflict great bodily 
harm the privilege to use deadly force in defense of dwellings 
is broad. However, justified use of deadly force does not include 
killing or severely injurying a person merely because that person 
trespasses when his presence is without violence. The wording 
for this section is substantially the same as the Illinois 
source. 

-132-



j 

/ 

Revised Criminal Law Commission Comment 

L. Elison 

This aspect of justification seems to be rather well-settled: 
a person may prevent or repel with force another's unlawful entry 
into a dwelling, whether the dwelling is occupied by the person 
using such force or by someone else, and whether the trespasser 
uses force or enters without force, but the use of deadly force 
is limited to instances of violent or forcible felonies and 
violent entries with apparent threat of personal violence to 
someone in the occupied structure. The reasonable-belief and 
no-retreat principles apply. 

Cross References 

M.C.C. 1973, § 94-2-101(35) 
M.C.C. 1973, § 94-6-201 
M.C.C. 1973, § 94-6-203(1) (a) 

Library References 

Assault and Battery Key No. 69 
Homicide Key No. 98 
C.J.S. Assault and Battery, § 94 et. seq. 
C.J.S. Homicide, § 94 

. Notes' of Decisions 

In general 

This section which provides that a person is justified in using 
force to prevent or terminate another's unla\vful entry into or attack 
upon a dwelling is for the benefit of not only the tenant or occupant 
of the dwelling but for guests as well. People v. Stombaugh, 52 Ill. 
2d 130, 284 N.E.2d 640 (1972). See also People v. Daulikis, 45 Ill. 
App.2d 128, 195 N.E.2d 402 (1964). 

Instructions 

The defendant has the responsibility of tendering instructions 
which are based upon this section. People v. Davis, 74 Ill. App.2d 
450, 221 N.E.2d 63, 66 (1966). An instruction on defense of dwelling 
is inappropriate where the evidence indicates that the defendant was 
acting in defense of himself and not of a dwelling. People v. Stom­
baugh, 52 Il1.2d 130, 284 N.E.2d 640 (1972). 
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94-3-104. Use Of Poroe In Defense Of Other Property. 

A person 18 justified in the uoe of force or threat to uee 

for~e Against another when and to the extent that be ren8on~ly 

believes thut auoh conduct io necessary to prevent or tGnuinato 

such other's trespass on or other tortious or criminal 

interferencs with either real property (other thAn an ocoupied 

structuro) or personal property, lawfully in his possession or in 

the posseasion of another who i8 a member of his i7mOOdiate family 

or household or of a person wbose property he has A legal duty to 

protect. Howover, he 18 justified in tba use of force likely to 

cause death or aerioua bodily harm only if he reaDonably believes 

that such force i8 neoosaaJ:y to prevent. the commission of a 

foreible felony. 

Enacted: 

Source: 

Prior Law: 

" , -

Historical Note 

M.C.C. 1973, § 94-3-104, Sec. 1, Ch. 513, 
Laws of Montana 1973 

Il1.C.C. 1961, Title 38, § 7-3 

R.C:M. 1947, § 94-5002, repealed, Sec. 32, 
Ch. 513, Laws 9f Montana 1973 
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Annotator's Note 

J. Guthals 

This section defining the extent of force which may be used 
to defend unoccupied structures, land, and personal property 
must be read in conjunction with sections 94-6-201 and 94-6-203 
which set out the offenses of Criminal Trespass. Under section 
94-6-201, a person is privileged to enter land unless he is 
given personal notice or posting that he is a trespasser. 
Section 94-6-203 enlarges the category of persons criminally 
liable for knowing trespasses to anyone who knowingly enters 
or remains unlawfully on the premises of another. Under former 
law, criminal trespass generally extended only to those who 
engaged in some prohibited act after entering upon the premises. 
When taken together, these sections clearly indicate that the 
landowner has no right to use or threaten force against an 
unknowing trespasser. After a person has been notified that 
he is trespassing he must leave or be found guilty of a misde­
meanor, regardless of whether he does some unlawful act on 
the property. By making the knowing trespasser a misdemeanant, 
the property owner can call for official aid in expelling the 
trespasser rather than using self-help. While the new Code 
seeks to prevent violent confrontations between trespassers 
and property owners, this section does not preclude the land­
owner from using force to expell a knowing trespasser if law 
enforcement help is not available. It should be noted that 
deadly force may only be used to prevent the commission of a 
forcible felony (M.C.C. 1973, § 94-2-101(17». The wording for 
this section is substantially similar to the Illinois source •. 

Revised Criminal Law Commission Comment 

L. Elison 

The general principles of justification concerning the 
defense of person and occupied structure (M.C.C. 1973, §§ 94-
3-102, 94-3-103) are applicable to a limited extent to the 
defense of real property other than occupied structures and 
personal property lawfully in the person's possession (or the 
possession of certain other persons); he may use force which he 
reasonably believes to be necessary to protect the property, 
but he may not use deadly force except to prevent the commission 
of a forcible felony. 

The right of a person to use force in preventing a trespass 
upon or interference with another person's property is limited 
to property in the possession of the immediate family or house­
hold of the person using the preventive force, or is property 
the person using the force has a legal duty to protect. The 
right of a private person to arrest one who commits or attempts 
a criminal offense in his presence supplements the right to 
use force in the defense of other property (see R.C.M. 1947, 
§ 95-611). 
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Cross References 

M.C.C. 1973, § 94-2-101(17) 
M.C.C. 1973, §§ 94-6-201, 94-6-202(b) 
R.C.M. 1947, § 95-611 

Library'References 

Assault and Battery Key No. 69 
Homicide Key No. 124 
C.J.S. Assault and Battery, § 94 et. seq. 
C.J.S. Homicide, § 110, III 

, Law Review Commentary 

66 N.W.L. Rev. 805 (1972) 

Notes of Decisions 

Trespass 

The ~wner of property or his representative has the right under 
this section to use reasonable force to terminate a trespass. But, 
in the absence of preventing a forcible felony, neither the owner 
nor his representative is entitled to use such force as was intended 
or likely to cauSe death or great bodily harm. People v. Dillard, 
5 Ill. App.3d 896, 284 N.E.2d 490 (1972). The fact that a person 
has a mistaken belief as to his authority to enter land of another 
does not alter his status as a trespasser nor terminate the land­
owner's right to use force in deterring the trespass. People v. 
Raber, 130 Ill. App.2d 813, 264 N.E.2d 274,275 (1970). 

Burden of Proof 

As is the general rule in Illinois with regard to all affirma­
tive defenses, where the defendant raises an issue of justification 
as an affirmative defense by presenting some evidence upon it, the 
state must sustain the burden of proving guilt beyond a reasonable 
doubt as to that issue together with all other elements of the 
offense. People v. Raber, 130 Ill. App.2d 813, 264 N.E.2d 274, 
275 (1970). 

Instructions 

The defendant has the responsibility of tendering instructions 
based upon this section \vhich necessarily bear favorably upon some 
aspect of his defense. People v. Davis, 74 Ill. App.2d 450, 221 
N.E.2d 63, 66 (1966). A defendant's instruction based upon this 
section, however, was held to be inappropriate where it appeared 
that the defendant was using force in making a citizen's arrest 
rather than in defense of his property. People v. Fort, Ill. 
A p.2d . 271 N_R_?n A~Q AAQ (la~l\ 



'.-3-105. Uoo Of Forco By A99rceoor. 

Tha juvtitioatlon doscribed in the pre coding Gcctions of 

this chapt.er 18 not aVAilabJ..o to II p~rGon \<Iho. 

(1) is attoroptin~ to commit, co~®ittln9, or escaping after 

tha commiosion of a foroible felony, or 

(2) purpoooly or knowingly provokes the use of force 

Aqainst himself, unlesn. 

(a) such force is 80 great that·ha reasonably believea that 

he is in i~~nent danqar of dQath or serious bodily harm, and that 

ho has eldlau£lted every roasonlU>l.a means to escape suc.'1 danger 

othGr than the usa of fot'CG t<1h1ch is likely to cause death or 

8eri~us bodily harm to the assailant, or 

(b) in good faith, be withdr~s fro~ physical contact with 

tho assailant and indicates clearly to the assailant that he 

dosirQQ to t1i thdraw and tendntl.tQ the WlGt of foro(J, but tho 

aasa11ant. continuas or resu.mes tba uae of fOt'aG • 

Enacted: 

Source: 

. Historical Note 

M.C.C. 1973, § 94-3-105, Sec. 1, Ch. 513, 
Laws of Montana 1973 

I11.C.C. 1961, Title 38, § 7-3 
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Prior Law: None 

Annotator's Note 

J. Guthals 

This sUbsection is primarily the same as the parent Illinois 
source. The application of the section is discussed fully in 
the comment below. 

Summarized Criminal Law Commission Comment 

J. Guthals 

Each of the preceding sections of this chapter has assumed ~, 
that the person using force in defense has not committed an 
unlawful act which has inspired the use or threat of force against 
him, or otherwise provoked such force. This section concerns 
the much more limited right which a person has to defend himself 
when he has provoked the use of force. Subsection (1) states 
the general rule that a person has no right of defense if he is 
attempting or committing a forcible felony (M.C.C. 1973, § 94-
2-101(17», or is escaping from such an act. Subsection (2) 
begins with the principle that one who provokes the use of 
force has no right of defense. The following subsections des­
cribe how the right of defense may be reinstated to the aggres­
sor. Subsection (2) (a) covers those situations where the 
aggressor, not using deadly force, is suddenly confronted with 
deadly force. The original aggressor may defend himself only 
after he has used every means to avoid the use of deadly force 
including "retreating to the wall," and only if he reasonably 
believes that he must use deadly force to prevent death or 
serious bodily harm to himself. The second case is that in 
which the aggressor in good faith withdraws from the conflict 
and effectively communicates to the victim his intention to 
withdraw, but the victim continues or resumes the conflict. 
In such cases, the aggressor becomes the victim. Note that 
in the latter situation, only non-deadly force may be used. 
(See Perkins, "Self-Defense Re-examined," 1 U.C.L.A. L. Rev. 
133 at 147 (1954); State v. Merk, 53 Mont. 454,460,164 P. 
655 (1916». 

Cross References 

M.C.C. 1973, § 94-2-101(17) 
M.C.C. 1973, § 94-3-101(2) 
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Library References 

Assault and Battery Key No. 67 
Homicide Key No. 112(1) et. seq. 
C.J.S. Assault and Battery, § 92 
C.J.S. Homicide, § 117 

Notes of Decisions 
, 
'-

In general 

As provided by this section, an aggressor may not prevail in a 
prosecution for battery by asserting self-defense even though victim 
may have struck first blow. People v. Bowman, 132 Ill. App.2d 2B5, 
2B7 (1971). 

Sufficiency and admissibility of evidence 

Even if the victim were an aggressor in an earlier quarrel with 
a defendant, this does not in itself prove that he' was an aggressor 
just prior to a subsequent quarrel. People v. Wilson, 3 Ill. App.3d 
4B1, 27B N.E.2d 473, 476 (1972). But, where evidence indicates that 
defendant first fought with victim, then left to arm himself, such 
evidence supports the determination that the claim of self-defense 
is not justified. People v. Hill, 116 Ill. App.2d 157, 253 N.E.2d 
617, 61B (1969). Similarly, evidence which indicates prior aggres­
sive behavior of a defendant toward his alleged victim is admissible 
to determine the defendant's attitude and aggressiveness toward the 
victim. People v. Smythe, 132 Ill. App.2d 6B5, 270 N.E.2d 431, 434 
(1971) • 

Instructions 

An instruction that defense of self-defense is not available to 
a person who initially provokes the use of force against himself 
except in special circumstances is not error. People v. McBride, 130 
Ill. App.2d 201, 264 N.E.2d 446, 450 (1970); People v. Day, 2 Ill. 
App.3d Bll, 277 N.E.2d 745 (1972). 
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'4-3-106. U •• Of Porea TO Prevent BecApe. 

(1) A peac. offie.r or other pers. who haa an arrested 

person in hi. custody is justified in the uee of such force to 

prevent the •• cape of the $:rre*t.~per.oa from custody aa he would 

be juat1fied in using if he vere arl'-.,st!ng such peHOD. 

(2) A guard 01' other peace officer is juatifled in the use 

of forcEl, iDCludinq forae likely to cause death or serious bodily 

harm, which he reasonably b~i.ve8 to be necessary to prevent the 

•• cape from a ccu:rect1oaal iDsti tut10D of at person whom t.he 

officer reasonably believes to bo lawfully detaiMd in such 
J 

institution under aentence for an offen •• or awalt1nq trial or 

commitment for aft of tense. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-3-106, Sec. 1, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 7-9 

R.C.M. 1947, §§ 94-605, 94-2512, repealed, 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

While this section on use of force to prevent escape is 

identical to the Ill~noi~ s~~~~:~t~~e~i~~~~~~~~te~h~~ !~~tion 

~~~~;~;:~~~l~f~U~taht:~nnf:fR~~C~~Mf:;~;:~e~~;~i~~:~~d:~~i~iei~:i~;:~~~e 
Wh1Ch 1S set or 1 ••• , 
from the comparable Illinois statute. 

summarized Criminal Law commission comment 

J. Guthals 

An attempted escape by a person in custody afterfarre~~ a~d 
before bei~g plahced inthco~fi~r~~n~foio~~~mt~ i~~~~t~rech~m:ne 
ment, requ1res t e au or1za 



Subsection (1) concerns the use of force to prevent escape from 
custody prior to imprisonment of the accused or at other times. 
when the accused is in custody but not confined. It must be 
noted that there must be an arrest and custody before there 
can be an escape, otherwise there is only a fleeing to which 
this section does not apply. The usual statement concerning 
the use of force seems to be that a person lawfully arrested 
may be killed in order to prevent escape. This section makes 
clear that there is justification of only that force which 
could be used if the officer were making an arrest at the time 
the escape occurred. Thus, if a person was arrested for a 
forcible felony and subsequently disarmed, the officer would 
not be allowed to use deadly force in his recapture. Conversely, 
if the offender was not arme.d when arrested, but in escaping 
seizes a weapon,. deadly force may be justified. 

Subsection (2) concerns escape from a place of confinement. 
Because the officer does not have time to determine the reason 
for the escapee's confinement or of the escapee's possession of 
weapons, a less restrictive rule as to the use of deadly force 
is provided as compared to the rule in subsection (1) con­
cerning escapes from custody. The purpose of this sUbsection 
is to allow the officer to react immediately to escapes which 
are often desperate and violent and which if successfu1y could 
encourage other such attempts. "Correctional institution" 
includes any place where prisoners are held after sentencing 
or before trial is defined by M.C.C. 1973, § 94-2-101(10). 

Cross References 

M.C.C. 1973, § 94-2-101(10) 
M.C.C. 1973, §§ 94-7-301, 94-7-306 
R.C.M. 1947, § 95-602(b) 
R.C.M. 1947, § 95-719 

Library References 

Assault and Battery Key No. 64 
Homicide Key No. 105 
C.J.S. Assault and Battery, § 97 
C.J.S. Homicide, §§ 102, 137 
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'.-3-107. v •• Of Foroe By 'Arent. f . . ,,' 

A parent or an authorised Agent of any parent or A guardian, 

jwaUfJ.ed in the use ot such force as 1. 
. 

N8t.r, or teacher 

reasonable and neces.ary to r •• train or correct hi. child, ward, 

apprentioe or pupil. 

Enacted: 

Source: 

Prior Law: 

---" -

Historical Note 

M.C.C. 1973, § 94-3-107, Sec. 1, Ch. 513, 
Laws of Montana 1973 

R.C.M. 1947, § 94-605(4), repealed, Sec. 32 
Ch. 513, Laws of Montana 1973 

R.C.M. 1947, §§ 94-605(4), 94-2511 repealed 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

Under former law, assault was said to be justified and 
homicide excusable if done in lawfully correcting a child. 
This section which is a rewording of former section 94-605(4) 
makes the use of "reasonable and necessary force" a justifi­
cation in the form of an affirmative defense. But the correc­
tion of a child which results in the child's death is no longer 
excused. The leading Montana case on the subject is State v. 
Straight, cited below. 

Cross References 

M.C.C. 1973, § 94-5-101 et. seq. 
M.C.C. 1973, § 94-5-201 et. seq. 

Library References 

Assault and Battery Key No. 63 et. seq. 
Homicide Key No. 101, 125 
C.J.S. Assault and Battery, § 86 et. seq. 
C.J.S. Homicide, § 1, 97-99, 102, 106 et. seq. 

-142-



,~ . 

"- ,/ 

Notes of Decisions 

In general 

Where a parent uses force to correct his child, it is up to 
the jury to determine from the facts and circumstances of each in­
dividual case whether the manner of punishment is reasonable and the 
degree moderate. State v. Straight, 136 Mont. 255, 347 P.2d 482, 
490 (1959). 

94-3-108. Uae Of Force In Roaistin9 Arrest. 

A person is not lluthori&ed to use forcil to resist nn arrest 

which he knows is being m&de e1 ther by &. peace officer or by a 

privuto person summoned and diractsd by a peace officor to D\ako 

tho arrest, oven if he bolievG3 that thearr0at 1s unlawful and 

~o ilrrast in fact ill unlm'lful. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-3-108, Sec. I, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 7-7 

None 

Annotator's Note 

J. Guthals 

The purpose of this section on use of force in resisting 
arrest is to change the common-law rule that an illegal arrest 
could be resisted lawfully. That rule encouraged resistance and 
breaches of the peace. This section requires submission to 
arrest. If the arrest is illegal (a determination which fevv 
citizens can make while being arrested), the arrestee should 
pursue civil and criminal remedies rather than resort to' self­
help. In applying this section a number of caveats are in . 
order: First, the section has no application to persons fleeing 
from a possible arrest or from a stop under the new Stop and 
Frisk statute (R.C.M. 1947, § 95-719). Second, the arresting 
officer must identify himself to the arrestee. If the arrestee 
does not know that the person making the arrest is authorized 
to do so, he may justifiably defend himself. Third, the section 
has been interpreted by the Illinois courts as not preventing 



an arrestee from protecting himself from unlawful and excessive 
force by the arresting officer. The wording for this section 
is identical to the Illinois source. 

Revised Criminal Law Commission Comment 

L. Elison 

Section 94-3-108 states a corollary to the justification 
accorded to an officer in using force to make an arrest. Even 
if the arrest is unlawful, the person arrested is not privileged 
to resist the arrest with force. A resort to force invites the 
officer to use greater force to accomplish the arrest. The 
public interest in discouraging violence and insisting upon the 
use of peaceable methods for obtaining release from unlawful 
arrest clearly outweighs the right of self-help or any momentary 
individual satisfaction. (This was the view of the Uniform 
Arrest Act, § 6; see Warner, "The Uniform Arrest Act," 28 Va. 
L. Rev. 316 at 330, 331 (1942).) A partial recognition of the 
inadvisability of sanctioning resistance in the case of an 
unlawful arrest appears in the old rule that a person who kills 
an officer attempting an unlawful arrest is not justified, but 
is guilty of manslaughter rather than murder, in the absence 
of express malice. (1 Wharton's Criminal Law (12th ed.), 
§ 542 and 853; 1 Bishop on Criminal Law (9th ed.), § 868 and 
1 Bishop's New Criminal Procedure (3rd ed.), § 162.} 

Cross References 

M.C.C. 1973, § 94-3-102 
M.C.C. 1973, § 94-7-301 
R.C.M. 1947, § 95-602 

Library References 

Assault and Battery Key No. 67 
Homicide Key No. 116 
Obstructing Justice Key No. 8 
C.J.S. Assault and Battery, § 92 
C.J.S. Homicide, § 137 
C.J.S. Obstructing Justice, § 16 
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In general 

When a person is known to be a policeman in the performance of 
his lawful duties, it is the duty of persons being arrested by him 
to submit peacefully. People v. Gnatz, 8 Ill. App.3d 396, 290 N.E.2d 
392, 395 (1972). Even if a probable cause for arrest is lacking, 
the drrcstec lIas no right to resist. People v. Suriwha, 2 Ill. App.3d 
384, 276 N.E.2d 490, 496 (1971). See also, People v. Carroll, 
Ill. App.2d ____ , 272 N.E.2d 822 (1971); People v. Franks, 108 Ill. 
App.2d 438, 247 N.E.2d 811 (1969); People v. Fort, 91 Ill. App.2d 
212, 234 N.E.2d 384 (1968), ce~t den. 393 u.S. 1014; People v. Shinn, 
5 Ill. App.3d 468, 283 N.E.2d 502 (1972). 

Burden of Proof 

To sustain a charge of resisting arrest, the prosecution must 
show that the defendant knowingly resisted performance of an author­
ized act by a person known to the defendant to be a peace officer 
acting within his official capacity. People v. Royer, 101 Ill. App.2d 
44, 242 N.E.2d 288, 290 (1968). 

Instructions 

Refusal of an instruction on use of force in making arrest is 
proper where such an instruction is not accompanied by an instruction 
on use of force in defense of person. ~eople v. Shinn, 5 Ill. App.3d 
468, 283 N.E.2d 502 (1972). 

94"3-109. Execution Of Death S~ltance. 

A public sorvant who, in tile exercise of his official duty, 

puts a peroon to death pursuant to a Benteno~ or. a court of 

compGtent jurisdiotion, im justifiad if ho act~ 1n accordancQ with 

th$ sentGne$ pronoun~d end the l~ prescribing the proeauura for 

oxecution of a death sentence. 

Enacted: 

Historical Note 

M.C.C. 1973, § 94-3-109, Sec. 1, Ch. 513 
Laws of Montana 1973 
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Source: Ill.C.C. 1961, Title 38, § 7-10 

Prior Law: R.C.M. 1947, § 94-2512, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

. Annotator I s Note 

J. Guthals 

This section preserves the former Montana prov~s~on listed 
above. The wording is identical to the Illinois source. 

Revised Criminal Law Commission Comment 

L. Elison 

This section states an obvious aspect of justification for 
homicide. It is included for the sake of completeness, and because 
it is one of the more commonly described statutory instances of 
justification. This section is intended to state the essentials 
of the present provision in language similar to that of the 
other sections of this chapter. However, in view of the delib­
erate nature of the homicide, the explicit legal instructions 
concerning the execution and the much more relaxed time element 
involved in an execution as compared with self-defense, arrest, 
or escape, no need exists for recognizing a reasonable but 
mistaken belief of the executioner as to his authority for or 
method of performing his duty. 

Cross References 

R.C.M. 1947, § 95-2302 
R.C.M. 1947, § 95-2206.1 

Library References 

Homicide Key No. 104 
C.J.S. Homicide, § 106, 137 

t4-3-110. Co.pulsion. 

A person 18 Dot guilty of an offen •• , other t.han an offen •• 

punishable w1th death, by reaBon of conduot which be perfonna 

Wlder the compulsion of thr.at or _nace of the imminent. 

infliction of death or aerioua bodily baxm, if he reasonably 



b~1eye. that ~ath or •• rloue bodily barm vill be inflicted 

him if be doe. not pttl"form auoh oonduot. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-3-110, Sec. 1, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 7-11 

None 

Annotator's Note 

J. Guthals 

The wording for this section is substantially similar to 
the first paragraph of the Illinois source. The meaning of 
the section is explained fully below. 

Revised Criminal Law Commission Comment 

L. Elison 

Compulsion, coercion, or duress is another long-recognized 
basis for finding a person not guilty of an offense charged, 
although his conduct appears to be within the definition of the 
offense. The justification does not extend to action under 
threat of damage to property, or of injury less than serious 
bodily harm or even of death or serious bodily harm which is 
not imminent; but the person's reasonable fear of imminent 
death or serious bodily harm if mistaken, is within the prin­
ciple. {See 1 Bishop on Criminal Law (9th ed.), § 346 to 
348. ) 

This established type of formulation has been criticized. 
However, to broaden the defense to accord completely with the 
"free will" theory would be to invite routine contentions of 
some kind of pressure, such as "threats of harm to property, 
reputation, health, general safety, and to acts done under the 
orders," with accompanying assertion of individual personality 
weakness. (Newman and Weitzer, supra at 334. Prof. Wharton, 
after stating the established restrictions upon the defense, 
comments: 

'It would be a most dangerous rule if a defendant could 
shield himself from prosecution for crime by merely 
setting up a fear from or because of threat of a third 
person. ' {I Wharton's Criminal Law (19th ed.), § 384.) 
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Library RcfeT0nces 

Criminal Law Key No. 38 
C.J.S. Criminal Law, § 44, 49 

Law Review Commentaries 

2 DePaul L. Rev. 245 (1953) 
1951 Univ. of Ill. Law Forum 189 
33 Chicago-Kent L. Rev. 278 (1955) 

Notes of Decisions 

In general 

An alleged threat to a public official by his superiors that 
he would lose his position if he did not cooperate with state's 
attorney's office was ruled not to constitute compulsion sufficient 
to provide a defense for official's.false testimony. People v. 
Ricker, 45 Ill.2d 562, 262 N.E.2d 456, 460 (1970). See also, 

r" Peoplev. Lightning, 83 Ill. App.2d 430, 228 N.E.2d 104 (1967) • 
...../. 

,-----, -

94-3-111. Entrapment. 
A pe~QQn is not ~11ty of An offGnse if hin conduct is 

inc1. ted or induced by a public nGrv~nt, or his l.lg'Oot for the 

purposo of obtaini.nog ev1donoa for the proa~out:ion of such por!loo. 

HowGver, thia OQotion is ineppllcrilile if a public servant or his 

Agent, 5QllrGly affords to such pernOll tllaopPDrtunity or facility 

for carom! ttinq An offense il) furtha~.r..nce of criz:linal pur~os~ which 

ouch ~r"on h~s ori9in&tod • 

Enacted: 

Source: 

. Historical Note 

M.C.C. 1973, § 94-3-111, Sec. 1, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 7-12 



Prior Law: None 

Annotator's Note 

J. Guthals 

This section has been taken directly from the Illinois source. 
It should be noted that if the officer only affords the oppor­
tunity to commit the offense after the offender himself originated 
the criminal purpose, entrapment has not occurred. 

Revised Criminal Law Commission Comment 

L. Elison 

The defense of entrapment generally follows the rule stated 
by the majority in Sorrell's case (see "The Doctrine of Entrap­
ment and Its Application in Texas," 9 S.W.L.J. 456 (1955); 
Note, 28 N.Y.U. L. Rev. 1180 (1953», recognizing three principal 
elements: (I) The idea of committing an offense originates, 
not with the suspect, but with the enforcement authorities, 
who {2} actively encourage the suspect to commit the offense, 
(3) for the purpose of obtaining evidence for his prosecution. 

Most of the cases in which entrapment has been alleged 
involved a course of conduct, resulting apparently in repeated 
offenses of the same type or in a continuing offense, such as 
violation of the Medical Practice Act, illegal sale of liquor 
or-narcotics or explosives, larceny, and ticket scalping. 

Library References 

Criminal Law Key No. 37 
C.J.S. Criminal Law, § 45 

Law Review Commentaries 

31 U. Chicago L. Rev. 137 (1963) 
1964 Univ. of Ill. Law Forum 821 
13 De Paul L. Rev. 287 (1964) 
3 De Paul L. Rev. 100 (1953) 
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In general 

· ~ .... , .. ' ..... ~ ------, -----

Entrapment is a valid defense for those instances in which 
police officers inspire, incite, ~ersuade, or lure a defendant to 
commit a crime which he otherwise had no intention of perpetrating. 
People v. Toler, 24 Ill.2d 100, 185 N.E.2d 874, 875 (1962); People 
v. Gassaway, 65 Ill. App.2d 244, 212 N.E.2d 689 (1965); People v. 
McSmitll, 178 N.E.2d 641, 23 Ill.2d 87 (1962); People v. Lewis, 26 
Ill.2d 542, 187 N.E.2d 700 (1963). But, the law of entrapment dis­
tinguishes between trap for the unwary criminal and a trap set to 
ensnare the innocent and law abiding into committing a crime. 
People v. Gonzales, 125 Ill. App.2d 225, 260 N.E.2d. 234, 237 (1970); 
People v. Jackson, 116 Ill. App.2d 304, 253 N.E.2d 527, 531 (1969). 

Elements of Entrapment 

"Entrapment" ,exists where officers of the law have conceived 
and planned the commission of a criminal activity and thus have in­
cited, induced, instigated or lured the accused in the commission of 
an offense which he had no prior intention of committing except for 
the persuasion of the entrapper. People v. Wright, 27 Ill.2d 557, 
190 N.E.2d 318 (1963); People v. Lewis, 26 Ill.2d 542, 187 N.E.2d 
700 (1963); People v. McSmith, 23 Ill.2d 87, 178 N.E.2d 641 (1962) ; 
People v. Stron~, 21 Ill.2d 320, 172 N.E.2d 765 (1961); People v. 
Cazaux, 119 Ill. App.2d 11, 254 N.E.2d 797, 799 (1969); People v~ 
Gassaway, ,65 Ill. App.2d 244, 212 N.E.2d 689, 692 (1965) ; People v. 
Cash, 26 Ill.2d 595, 188 N.E.2d 20', cert. den. 374 u.s. 813 (1968); 
People v. Hall, 25 Ill.2d 297, 185 N.E.2d 143, 145 {1962}; u.S. v. 
Millpax, Inc., 313 F2d 152, 156 (7th tiro 1963). Thus, entrapment 
exists only when criminal intent originates in the mind of the en­
trapping officer and the accused otherwise had no criminal intent. 
People v. Dollen, 2 Ill. App.3d 567, 275 N.E.2d 446, 449 (197l); 
People v. Clay, 32 Ill.2d 608, 210 N.E.2d 221, 222 (1965). But, 
there is no entrapment where law enforcement officers merely provide 
an opportunity for the commission of a crime by one who is already 
so predisposed and in such cases it is proper for the police to use 
artifices to catch criminals. People v. McCloskey, 2 Ill. App.3d 
892, 270 N.E.2d 126, SUppa 274 N.E.2d 358 (1971) i People v. Johnson, 
66 Ill. App.2d 465, 214 N.E.2d 354 (1966); People v. Morgan, 98 Ill. 
App.2d 435, 240 N.E.2d 286 (1968); People v. C1a~, 32 111.2d 608, 
210 N.E.2d 221 (1965); People v.McSmith, 23 Ill.2d 87, 178 N.E.2d 
641 (1962). An appeal to sympathy and friendship, without the neces­
sary elements of culpability, does not constitute entrapment. 
People v. Washington, 81 Ill. App.2d 162, 225 N.E.2d 673 (1967), 
cert. den. 390 U.s. 991; People v. Hatch, 49 Ill. App.2d 177, 199 
N.E.2d 81, 85 (1964) ; People v. Luna, 69 Ill. App.2d 291, 216 N.E.2d 
473 (1966), rev. on other grounds 37 Ill.2d 299, 226 N.E.2d 586. 

For application of the general principles stated above, atten­
tion is directed to the following additional cases: narcotics--



People v. Hall, 25 Ill.2d 297, 185 N.E.2d 143, 145 (1962); People 
v. Brown, 95 Ill. App.2d 66, 238 N.E.2d 102, 104 (1968); People v. 
Toler, 26 Ill.2d 100, 185 N.E.2d 874, 875 (1962); People v. Wells, 
25 Ill.2d 146, 182 N.E.2d 689 (1962); unlicensed professional prac­
tice-~Peo Ie ex reI. Ill. State Dental Soc. v. Ta lor, 131 Ill. App.2d 
492, 2 8 N.E.2d 63 197 ; gamb 1ng--Peop e v. Hornstein, 64 Ill. 
App.2d 319, 211 N.E.2d 756 (1965); unauthorized sale of liquor-­
Roberts v. Illinois Liquor Control Commission, 58 Ill. App.2d 171, 
206 N.E.2d 799, 803 (1965). 

Intent as negating entrapment 

The defense of entrapment is not available to one who has the 
intention and design to commit a criminal offense and who does commit 
the offense merely because a law officer for the purpose of securing 
evidence has afforded such a person the opportunity to commit the 
act. People v. Gassaway, 65 Ill. App.2d 244,212 N.E.2d 689 (1965); 
People v. Gonzales, 125 Ill. App.2d 225, 260 N.E.2d 234 (1970); 
People v. Johnson, 66 Ill. App.2d 465,214 N.E.2d 354 (1966); People 
v. Outten, 13 III.2d 21,147 N.E.2d 284 (1958); People v. Wells, 25 
Ill.2d 146, 182 N.E.2d 689 (1962); People v. McSmith, 23 Ill.2d 87, 
178 N.E.2d 641, 642 (1962). 

Denial of offense 

The defense of entrapment is incompatible with a claim that 
the defendant did not commit the acts with which he is charged. 
People v. Banks, 103 Ill. App.2d 180, 243 N.E.2d 669, 673 (1968); 
People v. Morgan, 98 Ill. App.2d 435, 240 N.E.2d 286 (1968); People 
v. Washington, 81 Ill. App.2d 162, 225 N.E.2d 673 (1967), cert. 
den. 390 U.S. 991; People v. Lewis, 80 Ill. App.2d 101, 224 
N.E.2d 647 (1967). 

Sufficiency and admissibility of evidence 

In determining whether there has been entrapment of defendant, 
the court should consider both the conduct of law enforcement offic­
ials and evidence regarding the defendant's predisposition and crim­
inal design to commit the crime involved. People v. Lewis, 26 
Ill.2d 542, 187 N.E.2d 700, 701 (1963); People v. Gonzales, 125 
Ill. App.2d 225,260 N.E.2d 234, 237 (1970). Thus, in a prosecution 
for unlawful sale of "narcotics, evidence that defendants were ready 
to make quick sale, negated defense of entrapment. People v. Gon­
zales, supra. Similarly, evidence that the defendant was able to 
supply illegal drugs within a matter of hours defeated the defense 
of entrapment. People v. McSmith, 23 Ill.2d 87, 178 N.E.2d 641, 
645 (1962). 

Instructions 

If any evidence exists in support of entrapment theory, defen­
dant is entitled to instruction thereon. People v. Luna, 69 Ill. 
App.2d 291, 216 N.E.2d 473 (1966), rev. on other grounds 37 Ill.2d 
299, 226 N.E.2d 586. See also, People v. Cash, 26 Ill.2d 595, 188 



N.E.2d 20,21 (1963); People v. Jackson, l16·Ill. App.2d 304,253 
N.E.2d 527, 532 (1969). 

Review 

Entrapment is an affirmative defense which may not be raised 
for the first time on appeal. People v. Lewis, 80 Ill. App.2d 101, 
224 N.E.2d 647 (1967); People v. Morgan, 98 Ill. App.2d 435, 240 
N.E.2d 286 (1968); People v. Johnson, 66 Ill. App.2d 465, 214 N.E.2d 
354 (1966); People v. Redding, 28 Ill.2d 305, 192 N.E.2d. 341 (1963). 
See also, u.s. ex. rel. Hall v. People of State of Illinois, 329 
F.2d 354 (7th eire 1964), cert. den. 379 u.s. 391. 



'4-3-112. Affirmati .. o.r.a ••• 
A dafen.. of justifiable WI. of force, baaed on the 

pro,,1..1oDs of this ohapter 1. an affirmative def8llea. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-3-112, Sec. 1, Ch. 513, 
Laws of Montana, 1973 

Ill.C.C. 1961, Title 38, § 7-14 

None 

Annotator's Note 

J. Guthals 

Montana law requires that the prosecution prove the defen­
dant guilty of each element of the offense charged beyond all 
reasonable doubt. R.C.M. 1947, § 95-2901 (renumbered from § 
94-7203). But, the prosecution is not required to negate in 
the first instance all possible defenses which might be raised 
by the defendant. After the prosecution has developed a Erima 
facie case, the defense has the burden of going forward with 
evidence to raise doubt as to the defendant's guilt. The 
amount of evidence which the defendant must submit in raising an 
affirmative defense is not stated in this section. It seems 
clear, however, that while even a slight amount of evidence can 
raise a defense in a particular case (People v. Raber, 131 Ill. 
App.2d 813, 264 N.E.2d 274 (1971), the defendant's evidence, to 
be of value, must be sufficient to create a reasonable doubt of 
his guilt in the minds of the jurors. Montana law on the 
burden of raising and sustaining an affirmative defense has 
centered almost exclusively around R.C.M. 1947, § 94-7212, 
repealed, Sec. 32, Ch. 513, Laws of Montana 1973, a statute 
applicable to murder prosecutions. There is no reason to 
believe, however, that the rule of law interpreting that section 
is confined merely to murder cases. In State v. Fisher, 23 
Mont. 540, 546, 59 P. 919 (1900), the court discussed the section 
in terms of " ••• the application of recognized principles of law 
to the evidence." This case and others such as State v. Peel, 
23 Mont. 358, 59 P. 168 (1899); State v. Felker, 27 Mont. 451, 
71 P. 668 (1903); State v. Crean, 43 Mont. 47, 114 P. 603 
(1911); and State v. Powell, 54 Mont. 217, 169 P. 46 (1917) 

make it clear that all affirmative defenses, including alibi, 
insanity and justification must (1) be raised by the defendant 
and (2) be supported by a sufficient quantity and quality of 
evidence to raise a reasonable doubt. Of course, the burden 
of persuasion never shifts from the prosecution, although the 
burden of going forward may change frequently. Thus, when an 



I. 
affirmative defense is raised, the prosecution must treat that 
defense as it would any element of the offense and overcome it 
by rroof establishing guilt beyond a reasonable doubt. Note however, 
that the Montana Code of Criminal Procedure enacted in 1967 obligates 
the defendant to prove the affirmative defense of mental disease or 
defect (insanity) by a preponderance of the evidence. The wording 
for this section has been taken directly from the Illinois source. 
While the Illinois cases inter·preting this section may differ 
slightly in terminology from Montana decisions, in actuality 
there is little, if any, substantive difference between the 
approaches taken by the two jurisdictions. Compare State v. 
Powell, sup(a, with People v. Willlams, 56 Ill. App.2d 159, 205 
N.E.2d 749 1965). It should be noted, however, that Montana has 
not adopted Ill.C.C. 1961, Title 38, § 3-2 which sets forth the 
Illinois theory on aff~rmative defenses. 

Cross References 

R.C.M. 1947, § 95-2901 

Library References 

Assault and Battery Key NO. 82 
Criminal Law Key No. 330 
Homicide Key No. 151(3) 
C.J.S. Assault and Battery, § 114 
C.J.S. Crim. Law, § 573 

- C.J.S. Homicide, § 195 

Notes of Decisions 

Burden of proof 

In order to use an affirmative defense, such as self-defense, 
after the prosecution has sustained its burden of proving a prima 
facie case, the defendant bears the burden (under prior statute, 
R.C.M. 1947, § 94-7212) of furnishing sufficient evidence to raise 
a reasonable doubt as to his guilt. State v. Powell, 54 Mont. 217, 
220, 169 P. 46 (1917). However, the burden of proof is never shifted 
upon the defendant to disprove the facts of the crime with which he 
is charged. State v. lIalk, 49 Mont. 173, 175, 141 P. 149 (1914). 
Once affirmatIve defense is interposed by the introduction of "some 
evidence," burden of proving guilt beyond a reasonable doubt as 
to such an issue, as well as other necessary elements of offense, 
is on the state. People v. Graham, 2 Ill. App.3d 1022, 279 N.E.2d 
41, 43 (1971); People v. Adams, 113 Ill. App.2d 205, 252 N.E.2d 35 
(1969). See also, State v. Moorman, 133 Mont. 148, 321 P.2d 236, 
238 (1957). 



When defense is ralsea 

Self-defense was held not to be placed at issue until raised by 
direct testimony of defendant during trial. State v. Logan, 156 
Mont. 48, 65, 473 P.2d 833 (1970). 

Sufficiency and admissibility of evidence 

Statements and testimony indicating defendant's predisposition 
and other circumstances surrounding the use of force in self-defense 
are admissible and relevant in establishing the validity of such 
an affirmative defense. See, for example, People v. Sylvester, 
70 Ill. App.2d 200, 217 N.E.2d ~10, III (1966); People v. Herron, 
125 Ill. App.2d 18, 260 N.E.2d 428, 430 (1970); People v. Honey, 
69 Ill. App.2d 429, 217 N.E.2d 371, 373 (1966). 

r , 
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ClIArlBR 41 INCBOAn: oFrusa. 

14-4-101. So11citGtioD • 

. (1) A person coaud.t.. the often •• of solicitation whon, with 

the purpose that an offense be cotRitted, he co_uda, encourages 

or facJ.Utate. the coanJ. •• ion. ~t that offen ••• 

(2) A person convicted of 8011ciat10l'l .hall be punished not 

to •• ceed the maximum provided for the offeQ8e solicited. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-4-101, Sec. 1, Ch. 513, 
Laws of Montana 1973. 

Ill.C.C. 1961, Title 38, § 8-1 

None 

Annotator's Note 

M. Sehestedt 

The purpose of this section is to render criminal conduct 
evidencing a criminal design or purpose which falls short of 
either conspiracy or attempt. . The significant change from 
the Illinois source is the substitution of "facilitates" for 
"requests" as an alternative element in the offense. The 
effect of this change would appear to be a broadening of the 
types of conduct which are included in the offense of solici­
tation. Solicitation remains distinct from attempt in that it 
punishes conduct which because of lack of proximity in time 
cannot be punished as an attempt. It is also distinct from 
conspiracy in that solicitation renders criminal both attempting 
to enlist co.-conspirators and an agreement to commit an offense 
even when no overt act has taken place. It should also be 
noted that since this section completely defines the offense, 
the general definition of solicitation (§94-2-l0l(57» is 
inapplicable. 

Revised Criminal Law' Commission Comment 

L. Elison 

Solicitation was not a separate statutory offense under the 
old code. It seems desirable to include solicitation as an 
offense in the traditional triad of inchoate offenses as other 
states have done. In all cases the actor must have the requi­
site "purpose" of "promoting or facilitating" commission of 



an offense. 

Subsection (2) provides the same maximum penalty for solici­
tation as may be imposed for the principal offense solicited. 

Cross References 

Offense defined, see M.C.C. 1973, § 94-2-101(37) 
Purpose defined, see M.C.C. 1973, § 94-2-101(53) 

Law Review Commentaries 

31 U. Chicago L. Rev. 137 (1963) 

Library Ref~renccs 

Criminal Law Key No. 45 ~ 
C.J.S. Criminal Law, § 73, 78 

Notes of Decisions 

Construction and application 

Under this section solicitation is a separate and distinct 
crime, punishable and chargeable as such. Thus, acquittal of charges 
of murder and attempted murder were ruled not to operate as a bar to 
.later conviction under charges of solicitation. People v. Hairston, 
46 Ill.2d 348, 263 N.E.2d 840 (1970) cert. den. 402 u.s. 972. 

'Double Jeopardy 

Because solicitation isa separate offense, double jeopardy 
concepts cannot be employed to relieve a defendant who is acquitted 
on charges of a principal offense of consequences arising from his 
conviction of solicitation. People v. Hairston, 46 Ill.2d 348, 263 
N.E.2d 840 (1970) cert. den~ 402 u.s. 972. 



'4-4-102. Conspiracy. 

(1) It. person cOll101ta the of tan •• of conspiracy whan, with 

the purpo.. that an of tens. be oo_itted, he agne. with another 

~ the ooueis8ion of that offense. No penon may bo convicted of 

conspiracy to colll1t an oftGllso tan1.s. an aot in furtherance of 

such Agreement haa bean coami~t$d by hi. or by a coconspirator. 

(2) It ahall Dot be a defen •• to conspiracy that the poI'Son 

___ or persons with whom tho accuaed baa conspireda 

(a' ba. nOt: beeD proaecut.ed or convict.d, or 

(b) haa been convicted of a diflerent offen •• , or 

(e) 1. not ameraabl. to justice, or 

(4) baa been acqui. ttech en 

Co) 

(3) 

laoJtod the capac! ty to ooaei. t: the offen ••• 

A person CODvicted of the offense of cOftupiracy ahall 

be punished not to exceed the _ximwa sentenoe provided for the 

offen •• which i. the objeot of the conspiracy. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-4-102, Sec. 1, Ch. 513, 
Laws of Montana 1973. 

I11.C.C. 1961, Title 38, § 8-2. 

R.C.M. 1947, § 94-1101, 94-7211, repealed by 
Sec. 32, Ch. 513, Laws of Montana 1973. 

Annotator's Note 

M. Sehestedt 

This section is drawn almost verbatim from the Illinois 
statute defining conspiracy and represents an expansion of prior 
law to include combination for the commission of any offense. 
The purpose of this section is to render criminal any combination 
which has the purpose of committing an offense and which has 
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proceeded so far that an action in furtherance of the commission of 
the offense has been taken by one member of the combination. 
Section (1) also eliminates the old rule which excepts from the 
conspiracy statutes crimes which by their very nature require 
more than one person for their commission. Section (2) retains 
the current rule that legal incapacity or other procedural bar 
to the prosecution of a co-conspirator will not provide a 
defense (see State v. Alton, 139 Mont. 479, 365 P.2d 527) 
and eliminates the technical defense that requires the acquittal 
of a conspirator following a finding that his co-conspirators 
are not guilty of conspiracy. 

Summary of Revised Criminal Law Commission Comment 

M. Sehestedt 

The purpose element in conspiracy differs from the purpose 
element in the offense which is the object of the conspiracy. 
The purpose element in the offense of conspiracy is two-fold 
in that there must be (1) a purpose to agree, and (2) the 
agreement must be accomplished with a purpose that the offense 
which is the object of the agreement be committed: 

The committee has expressly rejected the technical defense 
which requires at least two guilty parties and requires ac­
quittal of a conspirator following the acquittal of his co­
conspirators. Similarly the so-called "Wharton Rule," which 
excepts from conspirac~ offenses which by their very nature 
require the agreement of two or more persons, has been expressly 
rejected and any agreement with the purpose of committing an 
offense has been rendered criminal. The commission has continued 
present law by refusing an accused the defense of his co­
conspirator's legal incapacity or privilege. 

Cross References 

Act defined, see M.C.C. 1973, § 94-2-101(1) 
Offense defined, see M.C.C. 1973, § 94-2-101(37) 
Purpose defined, see M.C.C. 1973, § 94-2-101(53) 
Accountability for the conduct of another, M.C.C. 1973, 

§ 94-2-107 

Law Review Commentaries 

14 De Paul L. Rev. 138 (1964) 
43 Chicago Bar Rc. 123 (1961) 
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ConGpiracy Key No. 23 ct. seq. 
C.J.S. Connpirncy Soc. 34, 35, 47, 54, 59, 60, 62 
Am.Jur.2d Conspiracy Sec. 1 eta seq • 

. ~ -"--'""--

Notes of Decisions 

Elements of Offense 

"Conspiracy·· ~as been defined as the confederacy of two or more 
persons to accomplish an unlawful purpose. ~le v. Brinn, 32 Ill.2d 
232, 204 N.E.2d 724 (1965) cert. den. 382 U.S. 827. A person corrmits 
"conspiracy" when, with the intent that the principal offense be 
committed, he agrees with another to commit that offense and he or a 
co-conspirator commits an act in furtherance of the conspiracy. 
Peopl~ v. Hoffmann, 124 Ill. App.2d 192, 260 N.E.2d 351 (1970). To 
consti tute conspiracy the state must shm., criminal intent bet\.,een two 
or more persons to accomplish an unlawful result. Norden v. State 
Police Merit Bd., 30 Ill. App.2d 323, 174 N.E.2d 407 (1961). Although 
intent to commit conspiracy is a matter of fact and cannot be implied 
as a matter of 1m." criminal intent may be shmvn by circumstantial 
evidence. People v. Perry, 23 Ill.2d 147, 177 N.E.2d 323 (1961) cert. 
den. 369 u.S. 868. Common design is the essence of a conspiracy. 
But, it is not necessary to prove such design by direct evidence of 
an agreement beh/een the co-conspirators. The state need only shm~T 
that conspiractors pursued a course tending toward accomplishment of 
the offense upon which the complaint is based. People v. Perry, supra. 
See also, People v. Gates, 29 Ill.2d 586, 195 N.E.2d 161 (1964); 
People v. Edwards, 74 Ill. App.2d 225, 219 N.E.2d 382 (1966). Of 
course, the crime of conspiracy does not require that the contemplated 
offense actually be completed, and since conspiracy is a separate and 

. distinct crime, persons who conspire to commit unlm'lful acts may be 
.convicted not\.,ithstanding the fact that the contemplated offense \vas 
actually completed, since conspiracy to commit a crime does not merge 
.into the principal crime itself. People v. DeStefano, 85 Ill. App.2d 
~74, 229 N.E.2d 325 (1967) cert. den. 390 u.S. 997; People v. Broui­
lette, 92 Ill. App.2d 168,236 N.E.2d 12 (1968). See also, People 
v. Hansen, 28 Ill.2d 322, 192 N.E.2d 359 (1963). 

Persons Liable 

Once a conspiracy is entered into, each co-conspirator then 
bec6mes liable for the acts of his other co-conspirators done in fur­
therance of the object of the conspiracy. People v. Olivier, 279 
N.E.2d 363, App. 1972; People v. McGuire, 29 Ill. App.2d 117, 172 
N.E.2d 523 (1961); People v. Kroll, 4 Ill. App.3d 203, 280 N.E.2d 
528 (1972); People v. Hall, 38 Ill.2d 308, 231 N.E.2d 416 (1967). 



Indictment and Informati6n 

An indictment for conspiracy need not allege all of the elements 
of the substantive offense which is the object of the conspiracy. 
People ·v. Willi.:.1ms, 52 Ill.2d 455, 288 N.E.2d 406 (1972). The in­
dictment need only designate the felony intended to be committed by 
such description as will apprise the defendant of the exact charge 
upon which he will be tried. ?eople v. Peppas, 24 Ill.2d 483, 182 
N.E.2d 228 (1962). Accord, People v. Radford, 81 Ill. App.2d 417, 
226 N.E.2d 472 (1967) •. 

Limitations 

Every act in furtherance of a conspiratorial agreement is a 
renewal of the conspiracy, and the statute of limitations begins to 
run from the date of the commission of the last overt act. People v. 
Isaacs, 37 Ill.2d 205, 226 N.E.2d 38 (1967). 

Proof of Conspiracy 

Direct evidence of an agreement between conspirators is unneces­
sary to prove a common design. The state need only show the conspir­
ators pursued a course tending toward accomplishment of the object of 
the conspiracy. People v. Graham, 1 Ill. App.3d 749, 274 N.E.2d 370 
(1971). The proof of acts in furtherance of a common design may be 

/ drawn from circumstances surrounding the commission of the act by the 
group and need not be supported by evidence of an express agreement 
between the parties. FeoEle v. Richardson, 270 N.E.2d 568, App. 1971; 
~le v. Chandler, 78 Ill. App.2d 397, 223 N.E.2d 259 (1966); People 
v. Edwards, 74 Ill. App.2d 225, 219 N.E.2d 382 (1966). The state 
need prove only one overt act in carrying out a conspiracy to support 
a conviction of conspiracy. People v. Kroll, 4 Ill. App.3d 203, 
280 N.E.2d 528 (1972). See also, People v. Sarelli, 34 Ill. App.2d 
380, 180 N.E.2d 722 (1962). 

Admissibility and Sufficiency of Evidence 

Because it is difficult to acquire direct evidence with regard 
to a conspiracy, it has been held that great latitude should be granted 
to the trial court in assessing the admissibility of circumstantial 
evidence when such evidence is offered to establish factors pointing 
towards involvement in a conspiratorial agreement. People v. Bravos, 
114 Ill. App.2d 298, 252 N.E.2d 776 (1969) cert. den::r97 u.S. 919. 
Thus, it has been held that evidence taken from one co-conspirator 
is admissible against his co-conspirators. People v. Babitsch, 82 
Ill. App.2d 299, 226 N.E.2d 469 (1967). simIlarly, it is permissible 
to prove conspiracy by showing common actions of two defendants. 
People v. Sava~, 84 Ill. App.2d 73, 228 N.E.2d 215 (1967). Hovlever, 
a conspiracy cannot be shown by evidence of a mere relationship or 
transaction between the parties. People v. Gates, 29 Ill.2d 586, 
195 N.E.2d 161 (1964). And only such declarations as may fairly be 
said to be in furtherance of the conspiracy are admissible as declar­
ations of the co-conspirator. Feople v. Hal, 25 Ill.2d 577, 185 
N.E.2d 680 (1962). See also, People v. Olivier, Ill. 



279 N.E.2d 363 (1972); PeoEle v. Trig~, 97 Ill. App.2d 291, 240 
N.E.2d 130 (1968); People v. Edwards, 74 Ill. App.2d 225, 219 N.E.2d 
382 (1966). 

Co-conspiT.ators-~Effect of Acquitta~ 

A co-conspirator may be found guilty of a crime committed by 
his fellow conspirator whether or not the fellow conspirator is dead 
or alive, competent or incornpete'nt at the time of his trial. State. 
v. Alton, 139 Mont. 479, 365 P.2d 527 (1961) • . 
Questions for Jur~ 

Whether or not certain conduct constitutes a conspiracy is 
generally a question of fact for the jury to consider. Peop-Ie v. 
Gallegos, 00 Ill. App.2d lOS, 224 N.E.2d 631 (1967). See also, 
People v. Brinn, 32 Ill.2d 232, 204 N.E.2d 724 (1965) cert. den. 382 
U.S. 827. 
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'4-4-103. Attempt. 

(1) A perDon cozna1te tbe oifana. of attempt when, with t.he 
. 

purpose to cODmit a .pacific offen •• , he does any act toward the 

COmmi •• iOA of .uGh offena •• 

(2) It ahall not be a.defen •• to a charge of attempt that 

because of a misapprehension of the oircumatanoe8 it would have 

been impossible for the aocv •• d to commit the offense 4ttemp~. 

'J) A person oonvloted. of t.h. offense of attempt. shall be 

punished not 'to exceed the aaxi~ p~oviQed for the offense 

a~t.utpted. 

(4) A person ahall not. be liable under this saction, if 

under a voluntary and complete 

renunciation of hi. cr1m.f.nal purpose, he avoided the commission of 

the offen.. attempted bi· abandoning hi. criminal effort. 

(5) P~of of the completed offense does not bar conviction 

for the attempt. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-4-103 by Sec. 1, Ch. 513, 
Laws of Montana 1973. 

R.C.M. 1947, § 94-4710 and R.C.M. 1947, § 
94-4711. 

R.C.M. 1947, §§ 94-4710, 94-4711 repealed by 
Sec. 32, Ch. 513, Laws of Montana 1973. 

Annotator's Note 

M. Sehestedt 

The purpose of this section is to punish conduct which, 
while not representing a completed offense is undertaken with the 
purpose of committing a specific offense. It should be noted, 
ho~ever, that in accordance with present law even though the 
ev~dence shows the crime was completed, a conviction for attempt 
is proper (State v. Benson, 91 Mont. 21, 25, 5 P.2d 223) and 



thnt attempt is an "includod off~nBo" for pUrp09<H3 of tho "Double 
Jeopardy" 9tatuto. 

TO convict there must be a showing of "purpose to commit 
a specific offense" and of "any act to\-lard the commission." 
It \'lould seem that the "act tm'lard the commission" must, as \-las 
the rule at co~non law, be in the nature of a perpetrating act 
and not merely "preparation" for. the commission of an offense. 

Section (2) establishes the general rule that factual or 
legal impo!Jsibility provides no defense to attempt and super­
cedes the current Montana rule enunciated in State v. Porter, 
125 Hont. 503, 242 P.2d 503. 

Section (4) continues present law and indicates that 
a complete and voluntary ren.unciation which avoids the com.'llission 
of the offense \-1i11 be a defense to attempt. 

Summarized Criminal Law-Commission Comment 

t-1. Sehestedt 

The statute includes many of the existing concepts of criminal 
~ttempt and is intended to replace all of the special attempt sections 
l.n the old code. 

Cross References 

Purpose defined, see M.C.C. 1973, § 94-2-101(53) 
Offense defined, see M.C.C. 1973, § 94-2-101(37). 

Library References 
• I • 

Criminnl Law Key No. 44, § 1208(7) 
C.J.S. Criminal Law, 5§ 73, 75-77, 1987 

Notes of Decisions 

In general 

To support a conviction for attempt there mu~tbe ~roof of a 
"purpose to conuni t a specific offense." In apply~ng thl.s rule, the 
Montana Supreme Court has held that evidence that the de~endant ~ad. 
solicited the commission of the offense six days before l.ts CO~l.~sl.on, 
was too remote to supply the basis for an inference of the specl.fl.c 
intent required. State v. Hanson, 49 Mont. ~6l, 36~, 141 P. 669 
(iq I4). One charged with an attempt to comml.t a ~r~me may be con­
victed even though the evidence shows that the crl.me has been com­
pleted. State v. Benson, 91 Mont. 21, 5 P.2d 223 (,q?\). 
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CHAPTER !i I OnENSII:S Aca.IlfST 'fHE PSRSOH. 

Part on •• Homicide. 

. 94-5-101. Cr1m1nal Hoaio1de. 

(1) A peJ:8on 00-.1 ta the otten.. of criminal hCllltioida if he 

purpo.ely, knov1n91y or negl1.,-atly cau.. the death of another 

bwaan being, 

(2) Crladnal hCJDioicSe 1. deliberate hotic1de, miUgat.ed 

deliberate hord.cide, or neqlLveDt homicide. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-101, Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C. 1962, § 210.1(1) 

R.C.M. 1947, § 94-2501, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

The sections covering Criminal Homicide replace the traditional 
crimes of murder in the first and second degree and voluntary and 
involuntary manslaughter. Under former law, these offenses had 
become encumbered with interpretations and words of art which 
had caused constant difficulty for the courts. Consequently, 
the Criminal Law Commission has avoided any reference to former 
terminology and has adopted an entirely new approach to Homicide. 
The wording for subsection (1) of this section which lists the 
mental states required for culpability has been taken directly 
from the Model Penal Code. See M.C.C. 1973, § 94-2-101 for 
definitions of these mental states. Subsection (2), setting 
forth the offenses which constitute Criminal Homicide, has been 
patterned after the Model Penal Code. However, a major change 
in this section and the following sections from the source 
material is the elimination in the Montana Code of the tradi-
tional names for the Homicide offenses. 

Revised Criminal Law Commission Comment 

L. Elison 

The Criminal Homicide section represents a complete departure 
from former Montana law especially with regard to the concept of 



:;\) ;v ; 

"malice aforethought." In an effort to eliminate this unsatis­
factory terminology, the varying degrees of criminal homicide 
are differentiated by use of terms "deliberate homicide," "miti­
gated deliberate homicide" and "negligent homicide." This serves 
two purposes. First, these terms are more descriptive of the 
conduct proscribed. Second, judges, jurors and attorneys will 
not be misled as to the weight of prior law construing instruc­
tions on murder and manslaughter. 

The language used attempts to isolate the character of the 
offender's conduct and to differentiate the offenses according 
to the differing elements of that conduct. It is clear, for 
example, that causing death purposely, knowingly or negligently 
must, in the absence of justification, establish criminality. 
This section also eliminates the traditional distinction between 
first and second degree murder, deriving from the Pennsylvania 
reform of 1794, under which the determinants of capital or 
potentially capital murder are deliberate and premeditated 
purpose to kill, or specific felony-murders. Part One, on 
Homicide, in this regard includes the following features: (1) 
the exclusion from the capital class of certain murders where 
a clear ground of mitigation is established; (2) a specification 
of aggravating circumstances, at least one of which must be 
established before a capital sentence is possible; (3) a final 
determination by the court as to the existence of mitigating 
circumstances. 

There is no requirement that death must occur within any 
stated period of time. Time will be limited only by the need 
to prove a causal relation between conduct and the resulting death. 
(See M.e.C. 1973, § 94-2-105.) 

Cross References 

Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Negligently defined, M.C.C. 1973, § 94-2-101(32) 
Causal relationships, M.C.C. 1973, § 94-2-105 

Library References 

Homicide Key No. 7 
C.J.S. Homicide, § 13 
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'4-5-102. Deliberate Ho~c1de. 

(1) Except .. provided in .ectlOD 94-1-103 (1) 

orillL1nal hOJdoide conaUtutea deliberate homicicle it' 

(a) it 18 committed purpoaely or knowiftqly. or 

(a) , 

(b) it ie ooasdttea wbile the otf.del: 1. engaqed 1n or 1s 

an acooDplloe 1n the cc:>Wm1 •• ion of, OJ: an attempt to eOlrmi t., or 

flight. after colllR1 tung or: attompt1Dg to oo.ai t robbery, sexual 

LAteroourae without oonsent, bur91ary, kidnapping, 

felonious esoape'or any otber t~lony which involves the use or 

threat of physical force or viol.nae again8t any :1.ndi vidual. 

(2) A person convicted of the oft.IlM of deliberate 

hOJ1licide ahall ba pun.hed by death ... provided in section 

'4-5-105, or by imprlaonmant in the atate prison for any term not 

to exoee4 eme hunc.ired (100) years. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-102, Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C. 1962, § 210.2 

R.C.M. 1947, §§ 94-2501, 94-2502, 94-2503, 
94-2504, 94-2505, repealed, Sec. 32, Ch. 513, 
Laws of Montana 1973 

Annotator's Note 

J. Guthals 

This section on Deliberate Homicide encompasses the former 
offenses of first degree and second degree murder. Under former 
law, murder was defined as the unlawful killing of a human being 
with malice aforethought. First degree murder required the ele­
ment of premeditation; while second degree murder was any other 
type of murder without premeditation. The new Code eliminates 
all references to malice, employing instead the more precisely 
defined mental states of "knowingly" and "purposely." Purposely, 
as defined in M.C.C. 1973, § 94-2-101{53} is the most culpable 
mental state and implies an objective or design to engage in 
certain conduct, although not particularly toward some ultimate 
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result. Knowingly, M.C.C. 1973, § 94-2-101(28), refers to a 
state of mind in which a person acts, while not toward a certain 
objec~ive, at least with full knowledge of relevant facts and 
circumstances. Together, these terms replace the concepts of 
malice and intent. Premeditation, the distinguishing factor 
between first degree and second degree murder, has presented 
a continuing definitional problem for the courts. Many states 
require that the offender have had some time to think and re­
flect about the nature of his forthcoming act before premedi­
tation can be said to have occurred. Montana, in State v. Palen, 
119 Mont. 600, 17 P.2d 862 (1947), held that premeditation and 
deliberation can be formed in an instant; thus, in effect, 
eliminating the traditional distinction between first degree 
and second degree murder. See 12 Mont. L. Rev. 72 (1951). 
Under the new Code, premeditation is no longer an element of 
homicide, nor is there any delineation between degrees of murder. 
Subsection (b) of this section sets forth the felony-murder 
rule but broadens that rule (see R.C.M. 1947, § 94-2503, re­
pealed, Sec. 32, Ch. 513, Laws of Montana 1973) by including 
within those acts in which deliberation is presumed all forcible 
felonies not specifically enumerated. Attention is directed 
toward the definition of "felony" in M.C.C. 1973, § 94-2-101(15) 
which allows classification of offenses by potential sentence 
for trial purposes. 

/ Subsection (2) of this section, which provides that a person 
convicted of deliberate homicide shall suffer death or be im­
prisoned for any period up to 100 years expands the sentencing 
latitude of the court and completes the task of encompassing 
the two former degrees of murder which under prior law had 
different sentencing requirements. The wording for this section 
has been adapted with considerable change from the Model Penal 
Code with the intention of removing any similarities to the 
traditional elements of murder. 

Cross References 

Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Causal relationships, M.C.C. 1973, § 94-2-105 
Felony defined, M.C.C. 1973, § 94-2-101(15) 
Robbery, M.C.C. 1973, § 94-5-401 
Sexual intercourse without consent, M.C.C. 1973, § 94-5-503 
Arson, M.C.C. 1973, § 94-6-104 
Burglary, M.C.C. 1973, § 94-6-204 
Kidnapping, M.C.C. 1973, § 94-5-302 
Felonious escape, M.C.C. 1973, § 94-7-306 
Burden in Homicide Trial, R.C.M. 1947, § 94-3004 

Library References 

Homicide Key Nos. 7, 8, 12, 13 
C.J.S. Homicide, § 1, et. seq • 
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94-5-103. Miti9ated Deliberate Homicide • 

. (1) C:tla1nal hold.aJ.de oon.tituua mit1qatect clollbetat.e 

otherwis. be deliberate homicide when a homioide which would 

hCllfllclde 1. coJ8i.tted W\der the influeDce of extreme mental or 

is re •• onable explanatlO1'1 or eaot,ioDal atre.. for wb1ch there 

exou... 'lb. r.asonablene •• of suoh explanation or excuse shall be 

~tem1n.d from the viewpoint of • reuonable per.on in the 

aotQ~f. 81tuatloa. 

(2) A person OQnv!ated of citlgated deliberate homicide 

aball be imprisoned in the .~.t. prlaan for any term not to exceea 

forty (40) years. 

Enacted: 

source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-103, Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C. 1962, § 210.3 

R.C.M. 1947, § 94-2507(1) repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

This section replaces the former offense of voluntary man­
slaughter. Traditionally, voluntary manslaughter has been de­
fined as the unlawful killing of a human being without malice 
upon sudden quarrel or in the heat of passion. The crime cus­
tomarily applied to cases in which the actor killed intentionally 
but because he did so in the heat of passion could not be said 
to have deliberated his act. This section continues the coverage 
of former law by finding guilt for Mitigated Deliberate Homicide 
where the actor has killed knowingly or purposely (defined in 
§ 94-2-101) but in which mitigating circumstances in the form 
of extreme emotional distress can be shown. The section follows 
former law additionally by providing both a lesser included 
offense for deliberate homicide when mitigating evidence is 
presented by the defense and a principal offense when the pro­
secution has conclusive evidence of mitigation before the trial. 
The section seeks, however, to avoid many of the definitional 
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problems which pervaded the traditional approach to manslaughter 
by eliminating the terms "malice," "heat of passion," "sudden 
provooation," and by changing the title of the offense. It 
should be noted that the factor of mitigation is not an element 
which the prosecution must prove but is a defense which the 
defendant must raise. The wording for this section has been 
adapted from the Model Penal Code. 

Cross References 

Criminal Homicide, M.C.C. 1973, § 94-5-101 
Deliberate Homicide, M.C.G. 1973, § 94-5-102 

Library References 

Homicide Key No. 31 
C.J.S. Homicide, §§ 37, 39, 40, 43, 44 

(1) Criminal homicide constitute. neqlig8nt homioide ~hen 

it i. committed negligently. 

(2) A per.on convicted of negliqent homicldo 8h~11 b. 

iJlpriaooeci ill the atatepriaon for any te=nl not to exceed ten (10) 

years. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-104, Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C. 1962, § 210.4 

R.C.M. 1947, § 94-2507(2), repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

This section on Negligent Homicide replaces the offense 
of Involuntary Manslaughter which was defined as the unlawful 
killing of a human being without malice, in the commission of 
an unlawful act not amounting to a felony, or in the commission 



of a lawful act which might produce death, in an unlawful manner, 
or without due caution and circumspection. In interpreting this 
statute, many states including Montana required that for crimi-
nal liability to be imposed, the act must have been malum in se, 
bad in itself, rather than merely malum prohibitum. Montana-­
solved the problem of determining when an act was malum in se 
by requiring the showing of criminal negligence in all case~ 
See State v. Powell, 114 Mont. 571, 138 P.2d 949 (1943); State 
v. Pankow, 134 Mont. 519, 333 P.2d 1017 (1959); State v. Bosch, 
125 Mont. 566,242 P.2d 477 (1952). It may be concluded, 
therefore, that this section is a codification of the approach 
taken by the Montana courts which equated involuntary manslaughter 
with criminal negligence. Of course, this section avoids the 
tortuous and confusing language of the former law and provides 
a simpler solution to such negligent homicides as motor vehicle 
deaths, hunting mishaps and death which results from profes-
sional malpractice. Negligence, as defined in § 94-2-101(32), 
requires that for culpability the homicidal risk be of such a 
nature and degree that to disregard it involves a "gross deviation" 
from the standard of conduct that a reasonable person would 
observe in the actor's situation. Clearly, if the evidence does 
not make out a case for criminal negligence, there is no reason 
for creating criminal liability for an event which is an unfor­
tunate accident. By providing broad language, the'section ob­
viates the necessity of having numerous statutes to handle the 
different types of negligent homicides which occur. The language 
for this section is substantially similar to the Model Penal Code 
and as with the other sections on Criminal Homicide has been 
drafted in a manner designed to avoid all earlier distinctions 
and interpretations. 

Cross References 

Negligently defined, M.C.C. 1973, § 94-2-101(32) 

Library References 

Homicide Key No. 34 
C.J.S. Homicide, §§ 55 et. seq. 

94-5-105. Sentence Of Death .or DoliberatQ UODicide. 

(1) Wben a dlafer.daDt i. convicted at the ott~m8e of 

deliberate homicide the court ahall impose a sontGnce of cleath in 

the following oircumatanoea, 

oiroumstances. 
unle •• 
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Ca) ~h. delibera ... hOlOlcide va. COataittec1 by a person 
.erving a .entence of impri80nment in the .tate prison, or 

(b) 'l'he defendant " .. previously convicted of another 
deliberate horaicid., or 

(e) Tbe victim of the deliberate nonl1clde was a peaoe 

officer killed while performinq hi. duty, or 

Cd) The deliberate homlcida vas committed 
torture, or 

by ot 

(e) ~h. ~eliberate ho-'olde wa. ~itt.d by • person lying 
in wait or ambuab, or 

el) The deliberate badcida vas coaaitted .. a part 

sob.me or operation which, it CC)~l.ted, would result J.nthe 

of Mr. than one person. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-105, Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

R.C.M. 1947, § 94-2505, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Revised Criminal Law Commission Comment 

L. Elison 

Section 94-5-105 is an attempt to satisfy apparently con­
flicting objectives: First, the electorate of Montana voted 

of a 

C1eath 

to retain the death penalty; and second, the U.S. Supreme Court 
in the case of Furman v. Georgia, 408 U.S. 238, held the Georgia 
and Texas capital punishment statutes unconstitutional. However, 
the case is composed of nine separate opinions, including four 
dissents and it is almost impossible to be certain as to the 
precise meaning of the decision. A best guess indicates that 
if any capital punishment statute is to achieve constitutional 
approval it must be both mandatory and specific. Section (I) 
purports to establish mandatory capital punishment by use of the 
term "shall." This is followed by a humanistic escape valve 
in the phrase, "unless there are mitigating circumstances." 
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The terms are apparently contradictory--but in fact, the mandatory 
language is subject to the exception and ultimately only a 
test case in the United States Supreme Court can ascertain the 
constitutionality of the provision. 

The listed circumstances, (a) through (f) attempt to isolate 
the most objectionable and the most socially frightening forms 
of criminal homicide. These should be sufficiently specific 
to satisfy a majority of the United States Supreme Court as 
well as comprehensive enough to satisfy a majority of the Mon­
tana electorate. 

Cross References 

Deliberate Homicide, M.C.C. 1973, § 94-5-102 

Library References 

Homicide Key No. 354 
C.J.S. Homicide, §§ 433-436 

'4-5-106. Aiding Or Soliciting Suicide. 

(1) A person who purposely aida or solioit. another to 

oommi t suicide, bu~ auch suic1d. does not occur coJllllli ta the 

offon •• of aiding or sollciting suicide. 

(2) A pe:r:8on coftvictad of the offen.. of aiding or 

aollcitinq a suicide aholl b. impr:1aoned 1ft the atate prison for 

MY term not to exceed biD (10) year •• 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-106, Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

R.C.M. 1947, § 94-35-215, repealed Sec. 32, 
Ch. 513, Laws of Montana 1973 
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Annotator's Note 

J. Gutha1s 

This section makes it a felony to aid or solicit a suicide 
attempt which does not result in the death of the victim. 
Under the new sections on Causal Relationship Between--Conduct 
and Result, M.C.C. 1973, § 94-2-105, and Accountability, M.C.C. 
1973, § 94-2-107(1), a person may be convicted of Criminal 
Homicide, M.C.C. 1973, § 94-5-101, for causing another to 
commit suicide--notwithstanding the consent of the victim. 
The reason for making aiding or soliciting suicide a separate 
offense is that such an act indicates a low and dangerous 
disregard for human life. 

Cross References 

Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Causal relationships, M.C.C. 1973, § 94-2-105 
Accountability, M.C.C. 1973, § 94-2-107(1) 
Criminal Homicide, M.C.C. 1973, § 94-5-101 

Library References 

Suicide Key No. 3 
C.J.S. Suicide, § 3 
C.J.S. Homicide, § 150 
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,4-5-201. Assault. 

(1) A person co~ts the offGnl8 of ••• ault it bel 

(a) purposely or knowingly aaus .. bodily injury to anothor, 

or 

(b) negligently causes bodily injury to &nether with a 

weapon, or 

(0) purposely or kftOWinqly ~&. physical contaot of an 

insulting or provoking nature wi~ any individual, or 

(d) purposely or knowinqly causes reasonable apprehension 

of bodily injury in another. The purpose to cause reasonable 

apprehension or the Jenowl&ug8 that reuOJIabla 

be caused sbal.l be p&-e.uaed in any 0 ... 

apprehension 

in Which a 

would 

person 

knowingly points a firearm .~ or in the direction of aaother 

whetber or not the offeoder believea the fir.ant to be loaded. 

(2) A person coDvicted of .. sault ahall be fined no~ to 

exceed five hundred dollars ($500) or be imprisoned in the county 

jail for aDy term noc to exoeet1 alx (6) montba, or both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-201, by Sec. 1, Ch. 513, 
Laws of Montana 1973. 

M.P.C., § 211.1 

R.C.M. 1947, § 94-603, repealed by Sec. 32, 
Ch. 513, Laws of Montana 1973. 

Annotator's Note 

M. Sehestedt 

This is the simple assault section of the new criminal code. 
As such it replaces the prior law of simple assault contained in 
R.C.M. 1947, § 94-603. This section represents a change from 
prior law in that it specifically enumerates the elements of 
the offense rather than relying on a common law definition of 
assault limited only by the exclusion of conduct assigned to the 



, . 
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more serious forms of assault. 

This provision differs from prior law in a number of substan­
tive particulars. Actual physical contact or "battery" is required 
as an element of the offense except under sUbsection (d) and 
the apprehension which constitutes an element of the offense 
under that sUbsection is an app~ehension of bodily injury, not 
mere apprehension of physical contact. Similarly, state of mind 
is made an explicit element of the offense with knowledge or 
purpose required under subsections (a), (c) and (d) and negligence 
required under subsection (b). Another significant change is 
the addition of the presumption that knowingly pointing a fire-
arm at another is either with the purpose of creating reasonable 
apprehension of bodily injurY'or with the knowledge that reasonable 
apprehension of bodily injury will result. 

Cross References 

Bodily injury defined, M.C.C. 1973, § 94-2-101(5) 
Knowledge defined, M.C.C. 1973, § 94-2-101(28) 
Purpose defined, M.e.C. 1973, § 94-2-101(53) 
Negligence defined, M.C.C. 1973, § 94-2-101(32) 
Weapon defined, M.C.C. 1973, § 94-2-101(66) 

Library References 

Assault and Battery Key No. 47 et. seq. 
C.J.S. Assault and Battery, Sec. 57-72 • 
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'4-5-202. Avvravated Aa •• ult. 

(1) A peraon ~ta the offenae of a9qravateu assault if 

be purpo.ely or tnowinqly cause •• 

C.) •• rioua bodily injury to .nother, or 

(b) bodily inju&y to another with a weapon, or 

(e) reaaonable apprehension of .erious bodily injury in 

another by use ot a weapon, or 

Cd) bodily injury to • peace officer. 

(2) A person convicted of &vgravated assault shall be 

illprisone" 1n the atate prison for any term not to exceed twenty 

(20) yean. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-202 by Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C., Sec. 211.1(2) 

R.C.M. 1947, § 94-601 and R.C.M. 1947, § 94-
602 repealed by Sec. 32, Ch. 513, Laws of 
Montana 1973. 

Annotator's Note 

M. Sehestedt 

This section of the new criminal code deals with the more 
serious forms of assault. As such it replaces the old crimes 
of First Degree Assault (RoCoM. 1947, § 94-601) and Second Degree 
Assault (RoC.M., § 94-602). This section requires that the acts 
be done with purpose or knowledge. In all but subsection (1) (c) 
an actual physical contact or "battery" is a required element 
and in subsection (1) (c) the required element is a reasonable 
apprehension of serious bodily injury caused by use of a weapon. 
The aggravating factor which distinguishes each of these from 
simple assault is, respectively, the infliction of serious 
bodily injury as opposed to mere bodily injury, the use of a 
weapon to inflict the bodily injury, or the fact that the bodily 
injury is inflicted on a peace officer. In subsection (1) (c) 
the aggravating factor is that the apprehension is of serious 
bodily injury rather than mere bodily injury and that the appre­
hension is caused by the use of a weapon. It should be noted 
in this context that the use of any weapon, a length of pipe 
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as well as the more obvious firearm, is sufficient aggravation 
to invoke the heavier penalties of this section if bodily injury 
or a reasonable apprehension of serious bodily injury results. 

Revised Cr1minal Law Commission Comment 

L. Elison 

This section covers assaults committed under circumstances 
of aggravation. The elements of assault generally must be present 
in addition to the aggravating factor of causing serious bodily 
injury with purpose or knowledge. It should be noted that the 
crime of battery is merged within the assault provisions by 
direct reference to bodily injury and serious bodily injury in 
§ 94-5-202(1) (a), (b) and (d). Classical assault in the tort 
sense is included in § 94-5-202(1) (c). 

Cross References 

Bodily injury defined, M.C.C. 1973, § 94-2-101(5) 
Serious bodily injury defined, M.C.C. 1973, § 94-2-101(54) 
Knowledge defined, M.C.C. 1973, § 94-2-101(28) 
Purpose defined,M.C.C. 1973, § 94-2-101(53) 
Weapon defined, M.e.c. 1973, § 94-2-101(66) 

Library References 

Assault and Battery Key No. 47 et. seq. 
Homicide, Key No. 84 
C.J.S. Assault and Battery, Sec. 57-72 
C.J.S. Homicide, Sec. 73, 74, 85, 84. 
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'4-5-20l. Intimidation. 

(1) A person OOIftIIita the offena. of intimidat.ion when, with 

the purpo.. to cauae anoth... to p.rfom or to end t the performance 

of any aft, be COI8Ufticatea to _otber a threat to perform without 

lawful authority any of the ~o110¥1ft9 acta. 

(a' lnfliat.physic:&l hara on the per.on t.hreatsnod or any 

other person or Oft propert.y, or 

(b) 
; 
I 

subject any parson to phyaical oontlnement or 
natralnt, or 

Co) ooaa1t any criminal offeas., or 

(d) acouae allY per.oa c)f an offen •• , or 

(e) expose any perso.ft to hat.red, contempt, or ridicule, or 

el) take action aa a puhUa otflc1a1 against anyane or 

anything or withhold official aet101Du or cause suoh action or 

withholding. 

(2) A p8J:aon oo-.i.ta t.M olfeD.. of 'intlm.daUcm if be 

kDowingly communicates a threat O~ fal.e report of a pending fire, 

explosion, or di ••• ter tIIb.1oh voa14 andan,er life or pzopert.Ye 

(l) A peraon 000,,1ot84 of the off .... of latim14ation ahall 

be imprisoned 1a the atate pri.. fer aD1' MZ1R not to exceed ten 

(10) year •• 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-203 by Sec. I, Ch. 513, 
Laws of Montana 1973 

I11.C.C •. 1961, Title 38, § 12-6 

None 
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Annotator's Note 

M. Sehestedt 

Subsection (1) of this section is drawn almost verbatim from 
Ill. C.C. 1961, Title 38, § 12-6, while subsection (2) is new. 

Subsection (1) defines and prohibits as intimidation a wide 
range of acts and conduct. To constitute the offense of intimi­
dation under subsection (1) there must be the purpose to cause 
another to perform "or omit the performance" of any act and the 
threat must be "communicated" with that purpose. Further, it is 
also required that act threatened, if performed, would be "without 
lawful authority." This section is anticipatory in that it contem­
plates apprehension of the malefactor before the harm threatened 
occurs. If the threatened harm has occured, it would seem that 
intimidation is not necessarily a lesser included offense, thus 
the offender could be subject to both the penalty for intimidation 
and the penalty for the actual offense. 

Subsection (2) deals with the problem of terroristic threats. 
To constitute an offense under this sUbsection there must be a 
"knowing" communication of a threat or false report of fire, 
explosion, or disaster. This subsection differs from subsection 
(1) in that there need be no showing of attempt to influence the 

) acts of another, mere knowing communication of a threat or false 
report is sufficient to complete the offense. Accordingly this 
subsection reaches such diverse acts as turning in a false fire 
alarm or threatening to bomb an airliner or public building. 

\ 
I 

It should be noted the statutory definition of "threat" 
(§ 94-2-101(63» is inapplicable to this section since the term 
as there defined includes various communications that are substan­
tive elements of this offense. Because of the range of conduct 
dealt with by these two subsections the maximum sentence is rela­
tively harsh to provide adequate punishment for the more severe 
forms of conduct covered, but since there is no minimum the judge 
is able to fix the penalty to suit the crime. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Purpose defined, M.C.C. 1973, § 94-2-101(53) 
Offense defined, M.C.C. 1973, § 94-2-101(37) 

~ibrary References 

Threats Key No. 1 et seq. 
C.J.S. Threats and Unlawful Communication § 1 et seq. 
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· Notes of Decisions 

Validity 

In ruling on the constitutionality of this section, a three­
judge U.S. district court has held that sub-section (l) (c) making 
it an offense to threaten to commit any "criminal offense" is an 
over broad restriction on freedom of speech and is invalid. The 
remainder of this stat~te was h~ld not to deny substantive due pro­
cess and was therefore upheld as valid. Landry v. Daley, 280 F. 
Supp. 938 (D.C. 1968), probable jurisdiction noted 89 S.Ct. 442, 
393 U.S. 974, appeal dismissed, 393 U.5.220, reversed on other 
grounds (1971). 
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Part. Three, It1dDapp1ng. 

'4-5-301. Unlawful Restraint. 

(1) A person oormU.ta the otfaa •• of unlawful restraint if 

be knowingly or purposely and without lawful authority restrains 

another 80 a. to interfere aub.t.antJ.ally with hi' liberty. 

(2) A person convlcta4 of the o~f8Jlse of unlawful restraint 

ehall be fined not to exceed flve hundred dollars ($500), or be 

imprisone" 1n the coUDty jail for any t.erm not to exceed six (6) 

aonths or both. 

Enacted: 

Source: 

Prior Law·: 

Historical Note 

M.C.C. 1973, § 94-5-301, Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C. 1962, § 212.3 

R.C.M. 1947, § 94-3576, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

Under this part of Chapter 5, the kidnapping related offenses 
are arranged in a hierarchy with overlapping provisions to allow 
a comprehensive treatment of these crimes. Unlawful restraint 
is the lowest form of interference with the liberty of another. 
Under this section, which replaces the former crime of False 
Imprisonment, any intentional interference with another's freedom 
of movement without lawful authority, even a temporary detention, 
by which the victim is deprived of his liberty is prohibited. 
Because false imprisonment is more commonly thought of as a 
tort, the offense has been renamed. Additional changes from 
the former law include the use of the mental states "knowingly" 
and "purposely" (M.C.C. 1973, § 94-2-101) for a previously unde­
fined mental state and a reduction in penalty. The phrase "without 
lawful authority" is included to prevent peace officers from 
being punished for performing their official duties. The language 
for this section has been adopted from the Model Penal Code. 



Cross References 

. 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 

Library References 

False Imprisonment Key No. 43 
C.J.S. False Imprisonment § 71 

'4~5-302. Kidnapping_' 

(1) A person co.-1 ts the of tense ot kldnappinq if he 

know1n91y or purposely and without lawful authorl~y reatrain. 
another per.on by .1tber •• O~t1DV or bold1nq him in a place of 

1aolaUcn, or by waing or threatening to use physical force. 

(2) A per.on convicted of the offense of kidnapping ahall 

be imprisoned in the state prison tor any term not to exoeed tan 

(10) yeare. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-302, Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

R.C.M. 1947, §§ 94-2601, 94-2602, 94-2603, 
94-2604, repealed, Sec. 32, Ch. 513, Laws of 
Montana 1973 

Annotator's Note 

J. Guthals 

In drafting this section on kidnapping the Criminal Law 
Commission examined the approaches which have been taken by other 
jurisdictions. Most codes, such as the Illinois Criminal Code 
and the Model Penal Code, contain several categories of kidnapping 
related offenses each pertaining to carefully detailed statements 
of the circumstances required for each offense. Such a detailed 
approach, however, leads to difficulty in treating cases in which 
classic kidnapping has not occurred, but in which the abduction 



.:11 

has certainly been criminal in nature. Consequently the offenses 
of Kidnapping and Unlawful Restraint have been given broad defini­
tions designed to encompass any conceivable type of abduction or 
unlawful detention. Where the character of the conduct is thought 
too ambiguous or less culpable, leniency may be expressed in the 
imposition of sentence, which is given a broad range under the 
new Code. One problem that this -section and the following provision 
on Aggravated Kidnapping seek to solve is the treatment of priso­
ners who hold hostages during escape or for coercive purposes. 
Because former law required the victim to be "secretly confined" 
before a kidnapping charge was possible, the courts were forced 
to use tortuous logic to apply the kidnapping statute to such 
conduct. The legislature reacted by passing R.C.M. 1947, § 94-2604 
providing a separate crime for such conduct. The final clause of 
sUbsection (1), therefore, covers such "hostage" situations where 
the victim is openly held by providing criminal liability whenever 
force or threat of force has occurred. It should be noted that 
there is an overlap between this subsection and subsection (a) 
of the provision on aggravated kidnapping to allow the punishment 
of offenders who use hostages under different types of factual 
situations and degrees of culpability. The clause "holding him 
in a place of isolation" in this section on kidnapping conforms 
with prior law by providing that a showing of actual violence or 
threat of injury is not required when the victim has been isolated. 
See State v. Walker, 139 Mont. 276, 362 P.2d 548, 550 (1961). 
Attention is directed to the difference between kidnapping which 
requires either isolation or use of forceful restraint and Un­
lawful Restraint (M.C.C. 1973, § 94-5-301) which is a lesser offense 
requiring only unlawful detention. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 

Library References 

Criminal Law Key No. l12(1) 
Kidnapping Key No. 1 
C.J.S. Kidnapping § 2 
C.J.S. Crim. Law § 177 
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'''5-303. Avgra •• ted Kidnapping_ 

(1) A per.on commits the offen •• of aggravated kidnappinq 

if he knowingly or purpoeely and without lawful authority 

restrain. another person by either aecretiD9 or holdinq him in a 

place of i.ola~lon, or by uaing or threatening to use physical 

force, with any of the following purpos ••• 

(a) to bold for ranSODA 01' reward, or .a a shield or 

hoata9'" or 

(b) to faoilitate co1lld •• 1on of any telony or fliqbt 

thereafter I or 

(0) to inflict bod11y injury OD O~ to terrorize the victim 

or another I or 

(d) to interfere with the performance of any governmental 

or . poll tical factlon, or 
1 

(.) to bold uot.httr in a eond1t1on of involuntary 

•• rv1tudo. 

(2) A per.on ooftvlo~ of the otfenlle of aCjJ9ra'latsd 

kldnappln9 ahall be punished by death as provided 1n section 

94-5-304, or be iMprisoned in the .tate prison for any term not to 

exoeed one hundred (100) years utile.8 he haa voluntarily roleased 
the Yio~im, alive, ift 4 aafe plaae, and not aufferin9 f~ aerioua 

bodily injury, in which evant be ahall be impriaODCld in the state 

prison for any term not to exceed t.n (10) years. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-303, Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C. 1962, § 212.1 

R.C.M. 1947, § 94-2601 et seq., repealed, Sec. 
32, Ch. 513, Laws of Montana 1973 



"::i)' , 
!?/ 

Annotator's Note 

J. Guthals 

," 

This section on Aggravated Kidnapping enumerates those 
situations when the crime of kidnapping may be punished by lengthy 
prison sentences or by death. The crimes of Kidnapping and Un­
lawful Restraint, supra, are the lesser included offenses within 
the Kidnapping hierarchy and provide flexibility in punishing 
behavior which is often factually diverse and difficult to cate­
gorize. This section covers both the classic form of kidnapping 
wherein the victim is abducted and held for ransom as well as 
the increasingly common situations where a person is held against 
his will to coerce the accomplishment of some illegal act. 

Subsection (2) seeks to maximize the kidnapper's incentive 
to return the victim alive by providing a much more lenient 
sentence if the victim is released alive, in a safe place, 
and not suffering from serious bodily injury. If these conditions 
are not met the maximum penalty may be imposed--death if the 
victim has been killed or up to 100 years imprisonment if death 
has not occurred. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Unlawful Restraint, M.C.C. 1973, § 94-5-301 
Kidnapping, M.C.C. 1973, § 94-5-302 
Sentence of death, M.C.C. 1973, § 94-5-304 

'.-5-304. Sentence Of De.~ Po¥ Aq9ravated XldDapping. 

A court .hall 1zapoa. the eentfNlC8 of death followinq 

oonviction of D9gravated kidnappin9 if i~ finds that the victim 18 

dead as the result of t:be o~im1na.l conduct unl •• a there are 

D1t19atinq circumstance •• 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-304, Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

R.C.M. 1947, § 94-2505, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 
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Annotator's Note 

J. Guthals 

This section which sets forth the instances in which the death 
sentence 'is to be given for kidnapping parallels section 94-5-105 which 
lists the general provisions for application of capital punishment. 
Under § 94-5-303, above, punishments up to 10 years in the penitentiary 
may be given to kidnappers whose victims are returned alive and who have 
been released in accordance with the other provisions of that chapter. 
If the victim is killed as a resuit of the kidnapping, the death sentence 
is mandatory under this provision, unless there are mitigating circum­
stances. Although the section's language may appear contradictory it 
attempts to harmonize the recent Supreme Court decision of Furman v. 
Georgia, 408 u.s. 238 (1973) and the recent Montana vote favoring 
capital punishment. 

Cross References 

Aggravated Kidnapping, M.C.C. 1973, § 94-5-303 
Causal Relationship, M.C.C. 1973, § 94-2-105 
Sentence and Judgment, R.C.M. 1947, § 95-2201 et seq. 
Sentence of Death, M.C.C. 1973, § 94-5-105 

94-5-305. CUstodial IntGrforence. 

(1) A person cD~~ita tbG of tense of oustodi&l 1nterferenc~ 

if, knowing that hG haa no legal r19ht to do so, he takes, entices 

or withholds from lwful custody on1 child, 1ncompatent parson, or 

·other peroo..1'l 8Jltru$ted. by authority of law to the oustody of 

enothar person or institution. 

(2) A parson convicted of the offense of custodial 

into rfe renoe shall ba impriaonoa in the state prison for any tern 

not to exceod t<9n (10) yeArs. A persson doe. not con"Slit. an offense 

~der this section if he voluntarily retun18 such person to l~tul 

CUB tody pr1.or to trial. ,I', 

Enacted: 

Source: 

Prior Law: 

Historical Note :.. 

M.C.C. 1973, § 94-5-305, Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

R.C.M. 1947, § 94-2603, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 



Annotator's Note 

J. Guthals 

This section on Custodial Interference provides criminal 
liability for the abduction of a child or incompetent person 
in the custody of an institution or person where the offender 
has knowledge that he has no legal right to have custody of 
the person. Both the situation in which two parents are fighting 
for custody of a child and the situation where an individual 
committed to an institution is taken are 'covered by this pro­
v~s~on. The clause "knowing that he has no legal right to do 
so" is equivalent to a general mental state of "knowingly" 
as provided in M.C.C. 1973, § 94-2-101(28). Subsection (2) 
allows the conduct to be excused if the person taken is returned 
before the trial for the offense commences. See the Comment 
below for further discussion of this section. 

Revised Criminal Law Commission Comment 

L. Elison 

Violation of lawful custody, especially of children, requires 
special legislation notwithstanding its similarity in some 
respects to kidnapping. The interest protected is not freedom 
from physical danger or terrorization by abduction, since that 
is adequately covered by sections 94-5-302 and 94-5-303, supra, 
but rather the maintenance of parental custody against all 
unlawful interruption, even when the child is a willing, unde­
ceived participant in the attack on the parental interest. 
The problem is further distinguishable from kidnapping by the 
fact that the offender will often be a parent or other person 
favorably disposed toward the child. One should be especially 
cautious in providing penal sanctions applicable to estranged 
parents struggling over the custody of their children, since 
such situations are better regulated by custody orders enforced 
through contempt proceedings. Despite these distinctive aspects 
of child-stealing and the existence of special provisions on 
the subject in most jurisdictions, the problem is frequently 
covered by kidnapping and the penalties and exceptions do not 
adequately reflect the special circumstances. 

Cross References 

Kidnapping, M.C.C. 1973, § 94-5-302 
Aggravated Kidnapping, M.C.C. 1973, § 94-5-303 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
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PArt Four. Robbery • 

94-5-401. Robbery. 

(1) A person comm:1 t.a the offea.. of J:'obbery 1f, 1n tho 

cour •• of coad.tt.ift9 • theft, het 

e.) .inflicts bodily injury upon aaother, oS' 

(b) threatens to inflict bodily injury upon any peraon or 

purposely or knowingly puts any person 1n fear otimmediate bodily 

injury, or 

(a) CI01IID1 ta or threatens ipZlediataly to commi t any felony, 

other: than tbeft. 

(2) A person convicted of the offense of robbery shall be 

imprisoned in the .tate p~l.on for any term not to exceed forty 

"0) years. 

(3) -In the cour •• of committing. theft- as used in thi • 

•• ction includes acta which ocour 1n an attempt to commit or in 

the commi.sion of theft, or in fli~ht After the attempt or 

commia.loD. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-401 by Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C., Sec. 222.1 

R.C.M. 1947, § 94-4301 to 94-4303 repealed 
by Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

The crime of robbery has always been treated as a "hybrid" 
offense against both person and property. Under the common law 
as previously codified in Montana, the crime required establish­
ment of a number of rather technical elements constituting an 
offense against property in addition to the man-endangering 



element of force or putting in fear. These elements were a 
"felonious taking," a taking with intent to steal of personal 
property in the possession of another, and the taking from the 
person or his immediate presence. The new section replaces 
these elements with the inclusive term lIin the course of commit­
ting a theftll which is broadly defined by sUbsection (3) to 
include "acts which occur in an attempt to commit or the commis­
sion of theft, or in flight after the attempt or commission. 1I 

This provision effectively eliminates the prior law's requirements 
that the offender succeed in taking the property, that the pro­
perty be in the possession of the person robbed and that it be 
taken from his person or immediate presence. All that is re­
quired as an offense against property under the new code is that 
there be a theft or attempt to commit theft. The effect of 
these changes is to make the gravemen of robbery more clearly 
the threat to the person. 

Prior law made the threat to the person element of robbery 
hinge on either the actual application of force or a putting 
in fear. The new code has retained both of these elements, 
although in a somewhat changed form. The new law requires that 
there be the infliction of bodily injury, or a threat to inflict 
bodily injury, or a knowing placing in fear or bodily injury, 
or the commission or threat of commission of any felony other 
than theft. These elements are in large measure objective 
since, with the exception of knowingly placing in fear, none 
depend on the victim's state of mind, rather all depend solely 
on the acts of the offender. The commission or threat to commit 
any other felony is an expansion of prior law and reflects the 
continued concern with the aggravating factors which justify 
the classification of robbery as a separate offense. 

This section includes armed robbery and encompasses the 
use of a toy or unloaded gun to threaten serious injury. 

Cross References 

Bodily injury defined, M.C.C. 1973, § 94-2-101(5) 
Felony defined, M.C.C. 1973, § 94-2-101(15) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Theft, M.C.C. 1973, § 94-6-302 
Threaten defined, M.C.C. 1973, § 94-2-l0l(63} 

Library References 

Robbery Key Nos. 1, 7, 30 
C.J.S. Robbery Sec. 1 et seq., 10, 51 et seq. 
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Put rive I Sexual CriJna8. 

94-5-501. Definitions. 

I , . 

1ft this part, unles8 a different meaning plainly 1. required, 

the definition. 91ven in chapter 2, '4-2-101 apply. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-501, Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

None 

Annotator's Note 

J. Forsythe 

-, This part of Chapter 5 dealing with Sexual Crimes focuses 
upon nonconsensual sexual activity between unmarried persons 
and sexual activity between persons of immature age (under 16) , 
indecent exposure of the genitals, and deviate sexual conduct. 
"Deviate sexual relations" is defined at M.C.C. 1973, § 94-2-
101(14). None of these offenses may be committed upon a spouse. 
All of the offenses, except Deviate Sexual Conduct, involve a 
likely physical or mental harm to a human victim. Also, all 
except Deviate Sexual Conduct were derived from the Model Penal 
Code (1961). The four substantive offenses in this part replace 
the following offenses in the old Code: § 94-4101, Rape; 
§ 94-4106, Lewd and Lascivious Acts Upon Children; § 94-4118, 
Crime Against Nature; and § 94-3603, Indecent Exposures, Exhibi­
tions, and Pictures. 

There is no counterpart to the old crimes of seduction, 
adultery, and fornication, although such activities are still 
offenses if nonconsensual and involving other than one's spouse. 

' •• 5-502. Sexual Assault. 

(1) A pes-son who knowin91y subjects another not his spouse 

to allY .exual contact without consent courni t. the offense of 

.exual .... ult. 

(2) A per.on convicted of sexual Assault shall bo fined not 

to 8Xoaod five hundred dollars ($500) or be imprisoned in the 



county jail for any term not to exceed .Lx (6) month •• 

(3) If the victim 1. les. than .ix~.on (16) years old and 
I 

tne otfendar 1. three (l) or mora year. older than the victim, or 

if the offender inflicta bodily injury' upon anyone 1n the course 
of coll1llitting sexual •••• ult·, be aball b. impri80ned in the Btl'tte 

prl8OD. tor any t4rm not to exceed twenty (20) years. 

(4, An aot -in the cour.. of co_ittlnq sexual assault­

shall include an attempt to·coamit the offen •• or flight after the 

attempt or colBlia.ion. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-502, Sec, 1, Ch. 513, 
Laws of Montana 1973 

M.P.C. 1962, § 213.4 

None 

Annotator's Note 

J. Forsythe 

This section provides sanctions for nonconsensua1 sexual 
contact which falls short of sexual intercourse. There is no 
counterpart under old law. The section deals with acts of 
sexual aggression which do not involve the element of "pene­
tration" which is covered by M.C.C. 1973, § 94-5-503. The 
central terms are defined: sexual intercourse, § 94-2-101(56); 
sexual contact, § 94-5-101(55); and without consent, § 94-2-
101(68). This offense may be committed by either a male or 
female. 

Subsection (1) describes the substantive offense and pro­
vides that it must be done "knowingly," defined at § 94-2-101 
(28). This requirement eliminates the possibility of prosecu­
tion for inadvertent or accidental touching. The definition 
of "without consen1;.," supra, greatly limits the applicability 
of the section and precludes prosecution for elicited or solicited 
physical approaches which are subsequently found to be offensive. 
"Without consent," in addition to use of force or threat of 
force, includes the incapacity to give consent because the 
victim is physically helpless, under sixteen years old, or 
mentally defective or incapacitated. Mentally defective is 
defined at § 94-2-101(29); mentally incapacitated at § 94-2-
101 (30). 



The definition of "sexual contact," supra, imposes the 
requirement of a physical touching. Further, such touching must 
be done with the purpose of sexual arousal or gratification. 
"Purpose" is defined at M.C.C. 1973, § 94-2-101(53). 

Subsection (2) provides the lesser maximum penalty for the 
situation where the victim is over sixteen and has suffered no 
bodily injury. 

The much more severe maximum penalty in subsection (3) is 
reserved for cases of infliction of "bodily injury," defined at 
§ 94-2-10l(5)and for cases where a male exploits a juvenile 
female three or more years younger than himself. This age diff­
erential protects any person less than sixteen years old from 
exploitation by anyone over eighteen years old whether or not 
force is used. If the offender is between the ages of sixteen 
and eighteen, he will ordinarily be subject to juvenile court 
jurisdiction. However, a child between these ages may be pro­
secuted in criminal court if he commits a forcible rape. R.C.M. 
1947, § 10-602(2) (b). In no other cases will a person between 
the ages of sixteen and eighteen be subject to the greater 
penalty of this subsection. Thus this subsection applies to the 
adult male over eighteen who is three or more years older than 
the under sixteen year old female and to the male over sixteen 
years old who uses force in connection with an assault upon a 
female of any age. 

Subsection (4) extends the applicability of the more severe 
penalty of subsection (3) by broadly defining the time period 
during which the infliction of bodily injury will cause that 
penalty to apply. Thus the offender may be subject to the more 
severe penalty whether or not the assault is completed by a 
touching and even if the bodily injury is inflicted subsequent 
to the commission of the offense or the attempt. 

Summarized Criminal Law Commission Comment 

J. Forsythe 

The range of activity covered by this section extends from 
unauthorized fondling of a woman's breasts to homosexual manip­
ulation of a boy's genitals. The old law did not differentiate 
sexual from other assault with the exception of assault in connec­
tion with rape or lewd and lascivious acts upon children. Several 
considerations favor the separate treatment of indecent assault 
within the sexual offense category: 1) protection of the young 
and immature from the sexual advances of older and more mature 
individuals, 2) societal concern with indecent assault focuses 
on the outrage, disgust, or shame engendered in the victim 
whether or not sexual intercourse has been accomplished, and 
3) protection of the individual from forcible acts. 

Although contact must be made with the victim it need not 
be contact between the offender and the victim. Thus one who 
subjects another to sexual contact with a third person commits 
the offense.· 
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The rationale behind much heavier punishment of "lewd acts 
upon children" or statutory rape is victimization of immaturity. 
Consistent with the victimization rationale, an age differential 
of three years is required. Thus, a youth who had sexual contact 
with a fifteen year-old girl would have to be eighteen years 
or older before such act is a criminal event. 

Cross References 

Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Sexual contact defined, M.C.C. 1973, § 94-2-101(55) 
Without consent defined, M.C.C. 1973, § 94-2-101(68) and 

§ 94-5-506(3) 
Bodily injury defined, M.C.C. 1973, § 94-2-101(5) 
Mentally defective defined, M.C.C. 1973, § 94-2-101(29) 
Mentally incapacitated defined, M.C.C. 1973, § 94-2-101(30) 

Library References 

Assault and Battery Key No. 96(5) 
~.J.S. Assault and Battery, § 75 

94-5-503. Sexual Iate.roourae Without consent.. 

(1) A .ala peraon who knowingly has sexual intercourse 

without GOftHnt: with. female not. his spouae commits t.be oftenee 

of sexual intercour •• without aonaeQt. 

(2) A . person coftviot.ed of sexual intercourse vi~out 

consent. shall De imprla0D8d in the state prison for any term Dot 

to exc.ed t.venty (20) years. 

(3) If the vi~im 1. les8 than abte.1S (16) .years old and 

the offender 1. three (3) ·or IllOre yeal:8 older than the viotim, or 

if the offender infliots bodily injury upon anyooa in the course 

ot colalftittinq sexual intercourse without consent, be ahall be 

imprisoned in the atate prison for any urm DOt to oxceed forty 

(40) years. 
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(4) An aot -in the course of comm1~tinq sexual intorcourse 

without con.ant- ahall ~-olu~~ an at~~nt t i 
~ uu ~--r 0 oomm t the offense or 

flight after the attempt or COmmie. ion. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-503, Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C. 1962, § 213.0 

R.C.M. 1947, § 94-4101, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Forsythe 

This section provides sanctions against the sexual offender 
who goes beyond a touching and accomplishes at least a slight 
penetration of the vulva, anus, or mouth of the victim. The 
"slight penetration" requirement of R.C.M. 1947, § 94-4103 has 
been retained by incorporation in the definition of "sexual in­
tercourse," M.C.C. 1973, § 94-2-101(56). The more serious effect 
this act has upon the victim justifies the increased severity 
of possible punishment. 

The definition of "without consent," M.C.C. 1973,. § 94-2-
101(68), includes all but one of the situations in which the 
old offense of rape, found at R.C.M. 1947, § 94-4101, could be 
committed. It does not include submission by the victim under 
a false belief that the actor is her husband. "Without consent" 
includes incapacity to give legal consent because the victim 
is "mentally defective," defined at M.C.C. 1973, § 94-2-101(29), 
or "mentally incapacitated," defined at M.C.C. 1973, § 94-2-101 
(30). The old Code attempted to describe the mental incapacity 
to give legal consent as "lunacy or other unsoundness of mind" 
and "unconsciousness of the nature of the act", but it did not 
define these terms. Another change from the old Code is that 
the age limit for statutory rape has been reduced from eighteen 
years to sixteen years. This change is consistent with the 
realities of a more sexually permissive society. 

Revised Criminal Law Commission Comment 

L. Elison 

The section provides no age limit on the male offender, but 
§ 94-2-109 and the juvenile law R.C.M. 1947, Chapter 10 provide 
jurisdictional limitations. Deviate forms of sexual intercourse 



" 

are included by definition (see R.C.M., 1947, § 94-2-101(56» 
since these forms of sexual aggression are equally abhorrent. 
Sexuql relations between married people are excluded. The sec­
tion imposes an increased penalty if bodily injury occurs or there 
is a three or more year variation between the age of an under 
sixteen (16) year old victim and the actor. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Sexual Intercourse defined, M.C.C. 1973, § 94-2-101(56) 
Without Consent defined, M.C.C. 1973, § 94-2-101(68) and 

§ 94-5-506(3) 
Mentally Defective defined, M.C.C. 1973, § 94-2-101(29) 
Mentally Incapacitated defined, M.C.C. 1973, § 94-2-101(30) 

Library References 

Rape Key No.1, 6, 9-13 
C.J.S. Rape, § 1 et. seq. 

94-5-504. Indecent Expo.ure. 
t 

""7.~--..,=-':., .. 
. , 

(1) A person who, for the purpose of arousing or grati:ying 

sexual deaire of himaelf or of any person otbeJ: than his spouse, 

expo_eli his ge01t.a1& under cl~cQlDStaJlce. in wldch he knows his 
conduct 1. likely to cause affront or alarm ao~ta the offense of 

lAdecent exposure. 

(2) A person ooDvioi:Gd of the offense of indecent exposure 

shall be fined not to exceed five hundred dollars ($500) or be' 

lsapr1eoned 1ft the cowtty jail foS' MY term not to exceed six (6) 

IDOI'1tbs, or bot.h. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-504, Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C. 1962, § 213.5 

R.C.M. 1947, § 94-3603, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 
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Summarized Criminal Law Commission Comment 

J. Forsythe 

The special case of genital exposure for sexual gratification 
is another type of sexual aggression. Display of one's genitals 
to anyone under the age of eighteen is also prohibited by the 
Obscenity statute, M.C.C. 1973,. § 94-8-110 (d) • That offense 
does not require a purpose of sexual gratification, nor does it 
require knowledge in the actor of possible affront or alarm, as 
does this section. 

This section is not meant to include "indecent" brevity of 
attire, but rather it is concerned with "lewdness" which requires 
an awareness of the likelihood of affronting observers. The 
acts prohibited by this section are often a threat of or prelude 
to overt sexual aggression. 

Cross References 

Obscenity, M.C.C. 1973, § 94-8-110 
Purpose defined, M.C.C. 1973, § 94-2-101(53) 
Causal Relationship, M.C.C. 1973, § 94-2-105 

Library References 

Obscenity Key Nos. 3, 6 
C.J.S. Obscenity, § 5 

'4-5-505. Deviate Sexual Conduct. 

(1) A person who knowingly engAges in deviate sexual 

relations, o~ wbo causes another to eng_ge in deviate sexual 

relationa commits the offenae of deviate sexual conduct. 

(2) A person convictod of the offense of deviate sexual 

QOnduot. ahall be imprisoned ill the .tate prison for any term not 

to exoee4 ten (10) yean. 

(3) A person conviQ1:ed of deviate sexual conduct without 

consent shall be impri80ned 1n the state prison for any te~ not 

to exceed twenty (20) years. 
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Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-505, Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

R.C.M. 1947, § 94-4118, repealed, Sec. 1, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Forsythe 

This section prohibits both bestiality and homosexuality. 
(See the definition of "deviate sexual relations," § 94-2-101(14).) 

The common law crime of sodomy, embodied in R.C.M. 1947, § 94-
4118, is replaced by this section and is far different from it. 
At common law sodomy required some penetration. By definition 
"deviate sexual relations" may consist of a "sexual contact," 
defined at M.C.C. 1973, § 94-2-101(55). "Sexual contact" requires 
only a touching and not a penetration. Thus this section pro­
hibits a broader range of deviate sexual acts between persons 
of the same sex and between persons and animals than did the 
old law. 

Revised Criminal Law Commission Comment 

L. Elison 

There has been a reduction in the penalty for this offense 
because it was felt that the severe penalty was more a product 
of revulsion than the social harm in fact committed. The Model 
Penal Code recommends that bestiality be made a misdemeanor. 
The Illinois Code contains no provision on the subject. Sub­
section (3) increases the penalty if the human victim participant in 
the bestiality or homosexuality acts without consent. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Deviate sexual relations defined, M.C.C. 1973, § 94-2-101(14) 
Without consent defined, M.C.C. 1973, § 94-2-101(68) and 

§ 94-5-506(3) 
Sexual contact defined, M.C.C. 1973, § 94-2-101(55) 

Library References 

Sodomy Key No. 1 
C.J.S. Sodomy, § 1 et seq. 
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'''5-506. Provisions Ganerally Applicable To Sexual Crines 

(94-5-501 to 94-5-505). 

(1) Wben criminality dependa on tbe victim baing 1... than 
, 

sixteen (16) years old, 1t 1. a defeD •• for tho offender to prove 

that he rea.onably bo11eve4 ~. child to be above that 1'90. Such 

bellef shall not be deemed reasonable if the child is less than 

fOQrteen (14) years old. 

(2) Whenever the definition of an offense excludes conduct 

with a spouse, the extension aball be deemed to extend to persons 
livlnv as ~n and wife, Z8qardlea8 of the legal atatus of their 

relationship. The 8xolu.iOA ahall b. inoperative as respects 

.pouses living apart under a decree ef judicial separation. Where 

the definition of lUl offense excludes conduct with a spouse, this 

.bal1 not phclude conviction of • spouae 1n A sexual act which he 

or she causee another person, Dot within 'the exclusion, to 

perform. 

(3) In a proaecution uader the preceding sections on sexual 

arimoa (94-5-502 to 94-5-504) in which ~he victim's lack of 

consent ia based aol.ly upon h1.s !neapaat ty to CODsent beeause he 

va. mantally 1ncapacitated, it 18 a dafGllae to such prosecution 

that the victim V.iS a volunuxy 80cial coDlpanion of the defendant, 

and the intoxicatiJ\9 .Db.tan_ "88 voluntarily and knowingly 

taken. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-506, Sec. I, Ch. 513, 
Laws of Montana 1973 

The source of subparts (1) and (2) is M.P.C. 
1962, § 213.6. Subpart (3) is new. 

None 
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Annotator's Note 

J. E'orsythe 

Subsection (1) represents a complete turnabout from prior 
law in Montana and elsewhere as to the effect of mistake of age 
upon liability for "statutory rape." The prevailing view has 
been that it has no effect and that there is absolute liability 
for carnal knowledge of the under-age girl. This is the case 
even where both her appearance and her positive statement indi­
cated she was older than the age specified in the statute. 
State v. Duncan, 82 Mont. 170, 266 P. 400 (1928). The view 
adopted by this subsection is that an honest and reasonable 
belief in the existence of circumstances which, if true, would 
make the act an innocent one is a good defense. This view has 
been accepted by at least one court. People v. Hernandez, 39 
Cal. Rptr. 361, 393 P.2d 673 (1964). There is still absolute 
liability if the child is less than fourteen (14) years. 

Revised Criminal Law Commission Comment 

L. Elison 

This section rejects the concepts of "virtue," "chastity," 
and "good repute" as possible defenses in sex crimes, but does 
envision cases of precocious fourteen (14) year old girls and 
even very young prostitutes who might be the "victimizers," 
rather than the victims. 

Subsection (2) precludes a prosecution for rape where the 
woman is living with the accused as his wife, regardless of the 
legal validity of their marital status. Nor is it possible to 
prosecute where the spouses have been living apart without benefit 
of a judicial order. There is the possibility of consent in 
the resumption of sexual relations, as well as the special danger 
of fabricated accusations. 

Subsection (3) establishes that conditions affecting a 
woman's capacity to "control" herself sexually will not involve 
criminal liability if her own actions were voluntary in bringing 
about the result. 

Cross References 

Sexual Assault, M.C.C. 1973, § 94-5-502 
Sexual Intercourse Without Consent, M.C.C. 1973, § 94-5-503 
Indecent Exposure, M.C.C. 1973, § 94-5-505 
Mentally incapacitated defined, M.C.C. 1973, § 94-2-101(30) 
Without consent defined, M.C.C. 1973, § 94-2-101(68) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Intoxicating substance defined, M.C.C. 1973, § 94-2-101(25) 
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Library References 

Rape Key Nos. 17 and 52 
C.J.S., § 28 

• Part Six. Offenlle. Against. The ,ud.ly. 

,4-5-'01. Def1a1tiODe. 

In thi. part, unl •••• 41tfereAt .. anlnq plainly i. required, 

the definition. given in chapter 2, ' .... 2-101 apply. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-601, Sec. 1, Ch. 513, Laws 
of Montana 1973 

New 

None 
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'4-5-602. P¥o.titution. 

(1) • per.on co_ita the offen .. of proat1tution it such 

per.on. 

(a) .n9&p. b or a9reGa or offen to engage in aexual 

intercourse with anothe%' per.~ for coapans.t.icn, or 

(b). lo1ten in or within view of sny public plaao for the 

p\lrpo.. of being hired to en9aga in 88lCUal intercour.e. 
(2) A peraon convict.d of proat1tution ahall be fined not 

to exceed five hundred dollus ($500) or be imprisoned in the 

oo\U\ty jail for .. term not: to exceed six (6) aontbs, or both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-602 by Sec. 1, Ch. 513, Laws 
of Montana 1973. 

None 

R.C.M. 1974, § 94-3607 and 94-3610, repealed 
by Sec. 32, Ch. 513, Laws of Montana 1973. 

Annotator's Note 

M. Sehestedt 

The purpose of this section is the control of all aspects 
of prostitution. In this it exceeds in scope the provisions of 
prior law which were directed only toward the public nuisance 
aspects of open solicitation and houses of ill fame. Thus sub­
section (1) (a) renders criminal professional prostitution carried 
on in private while subsection (1) (b) continues the old law in 
rendering criminal public solicitation for the purpose of pros­
titution. The offense remains a misdemeanor as it was under 
prior law. 

Summarized Criminal Law Commission Comment 

M. Sehestedt 

The prior law reflects the cornmon law concern with the pub­
lic nuisance aspects of open solicitation. This view is at odds 
with the modern conception that prostitution, no matter how carried 
on, ought to be controlled. Accordingly subsection (1) (a) of the 
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new code reflects the position that private professional pros­
titution is criminal while subsection (1) (b) adopts the idea 
that prostitution should be controlled when it manifests itself 
in p~lic solicitation. The penalty is a misdemeanor, the same 
as prior law. 

Cross References 

Public place defined, M.C.C. 1973, § 94-2-101(51) 
Sexual intercourse defined, M.C.C~ 1973, § 94-2-101(56) 

Library References 

Prostitution Key No. 1 et seq. 
C.J.S. Prostitution Sec. 1, 2, 4 
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I 

94-5-603. h'omotinq Prostitution. 

(1) " p.raon ocmmi t8 the offense of. p ro1'l\Otioq pros U tution 

if he purpo.ely or knowinqly oommitl any of the following actss 

(a) owns, controls, managea, supervises, resides in or 

othervla. keep., alone or in uaooiatlon with others, a house of 

prost! tutioll or a prost! t.ut.ion business, or 

(b) prooures an inmate for a bouse of prostitution or a 

plAoe 1n a hou.. of proeu tut.1on tor one who would be an inmate J 

or 

(0) encourages, induce8, or otherwise pQ.rpOaely causos 

another to bacose or remain a prostitute, or 

(d) solicits a person to patronize a prostituto, or 

'e) prooure. • prostitute for a patron, or 

(f) transports a person into or within this state with the 

purpose to promote tha_ per8Oft'. en949in9 in prootitution, or 

procures or pays for tranaportation '11th that purpose J or 

(9) leas •• or otherwise permits • place controlled by the 

offender alone or 1n as8ociation with others, to be reqularly ~ed 

for prostitution or for the pr:ocuretoent of prostitution, or fails 

to make reasonable effort to abate such use by ejecting the 

tenant, notifying law enforcement author! ties, or usinq other 

lev ally available means, 01' 

(b) live. in whole or in. part, "pOD the earnings nt a 

person engaging in prosti tution, unle.. the person is ~e 

proltitute'lS minor ohileS OJ!' other 18q81 dependtmt incapable of 

•• If support. 

(2) A person coaaiu the offense of 8.9'9ravated proluotion ot 

pro.titution if he purposely or knowin91y commit. any of the 

following acts. 
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(a) Compels another bo engagG 1n or promo~. prostitution. 

(b) PrOlDOtt •• pa:ost1t.utiorl of • child un.s.r the Ag0 of 

elghiMn (18) yean, wbetbu or not. he 1. aware of the child' 8 

age. 

(0) Promot.e. the pxoeti.tutlon of bi. wife, child, ward or 

any person 

~e.pon.lbl.e. 

!OJ!' vholle can, prot.ection or .UPpoR he 1s 

C" A person convicted of p~omo~inq prostitution shall be 

fined not to exceed five bW'1dred dollars ($500) or be i~ri5toned 

in the county jail for any term not. to ~C8ed six (6) months. or 

I>oth • A person convicted of aqgravated promotion of prostitut1on 

• hall be impriaofted 1n ~. sute prison for any tem not to exceed 

twenty (20) yeara. 

(4) Evidence. 

On tho issue whotl'1or & place i. a. houae of prostitution the 

followio9, 1n addition to all other admissible evidence, shall be 

admissible. 

(a) Its 98neral repute, the repute of the persona who 
reside in or frequeftt. the place, 01' the frequency, tisn1nq end 

duration of visit. by nonresidents. 

(b) ~.8timony of a'per.an against his apouse shall b~ 

adlai •• 1ble WldeJ: thi. section. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-603 by Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

R.C.M. 1947, § 94-3607, 94-3610, 94-3608, 94-
4110, 94-4111, 94-4112, 94-4113, 94-4114, 94-
4115, and 94-4117 repealed by Sec. 32, Ch. 513, 
Laws of Montana 1973 
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Annotator's Note 

M. Sehestedt 

The purpose of this section is the creation of a single 
comprehensive offense which includes various aspects of collabor­
ation with, promotion of, or exploitation of prostitutes. In 

. general this section is based on prior law. Subsection (1) (a) 
is drawn from prior sections 94~3607 and 94-3608. Subsections 
(1) (b) and (1) (c) replace prior sections 94-4110, 94-4111, 94-
4112, 94-4113 and 94-4115 and continue tpe prior law prohibiting 
both procuring individuals for houses of prostitution and encour­
aging or causing prostitution. Subsection (1) (d) replaces and 
expands 94-3610. Subsection(l)(~ continues the old law contained 
in 94-4114 and expands it by eliminating the need to show the 
offender received payment. Subsection (f) is new and deals with 
problem of intrastate transportation of women for immoral pur­
poses. Subsection (1) (g) adopts the principle of 94-3608 and 
makes a landlord criminally responsible for knowingly allowing 
the use of property for purposes of prostitution. It should be 
noted that liability is imposed only if the landlord acts pur­
posely or knowingly and that the landlord is not placed under a 
duty to inquire or made criminally liable for a negligent failure 
to prevent the prohibited use. Subsection (1) (h) ~s drawn from 
94-4117 and provides punishment for those who derive their 
livelihood from prostitution with the exception of helpless 
dependants. These offenses are now uniformly treated as mis­
demeanors which represents a reduction in some instances. 

Subsection (2) indicates that if the promotion of prosti­
tution occurs with specified aggravating circumstances the offense 
may be punished as a felony. The aggravating circumstances 
are use of compulsion in the promotion of prostitution, the pros­
titution of a child, or the prostitution of any dependant. 

Subsection (4) adopts special rules allowing the introduction 
of evidence regarding general reputation of a place and the in­
criminating testimony of a spouse on the issue of whether or 
not a place is a house of prostitution. 

Cross References 

House of prostitution defined, M.C.C. 1973, § 94-2-101(21) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Inmate defined, M.C.C. 1973, § 94-2-101(24) 
Prostitution, offense of, see M.C.C. 1973, § 94-5-502 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Solicits defined, M.C.C. 1973, § 94-2-101(57) 

Library References 

Prostitution Key Nos. I, 4 
C.J.S. Prostitution Sec. 1, 2, 4 
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94-5-604. Big~. 

(1) A per.on coDRits tbe offen.. of bigamy if, while 

married, he knowingly contract3 or purports to contract another 

DlA~ria'G, unless at the time of the subsequent marriage. 

(a) the offender believes on reasonable grounds that the 

prior spouse is dead, or 

(b) the offender and the prior spouse have been living 

apart fox five (S).CODSecutiva reare throughout Which the prior 

spouse vaa DOt known by ~. offender to be all", or 

(0) a court h •• eJ\tere~ 4 jud9Mnt purporting to tendnate 

or aQDul aDy prior diaqualifyin9 me~ri&ge, and the offender doom 

not. know that judgment to b. invalid, or 

(d) tbe offender reasonably baliove. that he 1. leCJally 

eligible to remazry. 

(2) A penon CODYi~ed of bigamy shall b. fined not. to 

exceed five hundred 4011an ($SOO) or be imprisoned in the county 

jail for any term not. 1:.0 exoaQCi lIix (6) months, or both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-604, by Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C., § 230.1 

R.C.M. 1947, § 94-701, 94-702 repealed by Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

This section replaces 94-701, 94-702 and 94-703 and continues 
the prior policy of discouraging plural marriage. On its face 
the new law is somewhat broader than the prior provisions in that 
it applies to anyone who "contracts or purports to contract" 
another marriage while married, while the old law condemned anyone 
who "married" while having a husband or wife living. The expan­
sion would, however, seem intended to work no substantive change 
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in current Montana law since State v. Crosby, 148 Mont. 307, 
420 P.2d 431 established the Montana rule that a marriage will 
not be considered void for the purposes of bigamy unless it has 
been pronounced void, annulled or dissolved by a competent court. 
Accordingly under both old and new law an individual could be 
guilty of bigamy even though his first marriage was a legal nullity 
or there was some legal impediment (other than his own prior 
marriage) which rendered the subsequent marriage void. 

Subsections (1) (a), (b), (c) and (d) set out the exceptions 
to the bigamy. Section 94-702(1) created a presumption of death 
after a S-year absence without any indication that the prior 
spouse was still alive and 94-702(2) excepted those whose marriage 
had been dissolved by a court of competent jurisdiction. These 
exceptions have been continued by the new statute in subsections 
(1) (b) and (1) (c) respectively. In addition the new section adds 
as exceptions subsection (1) (a) which requires a reasonable 
belief in the death of the prior spouse and subsection (1) (d) 
which requires a reasonable belief in legal eligibility to remarry. 
The offense has also been reduced from a felony to a misdemeanor. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 

/ 
Library References 

Bigamy Key No.1, 2, 17 
C.J.S. Bigamy, Sec. 1, 7, 23 
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.4-5-605. Marrying A 81gamtat. 

(1) A person eollllli.ta the offen •• ot marryiDCJ a biqam1at if 

be . colltract!s or purport. to coutract a marriaCJO with anothf!r 

knowing that the other 1. i:hereby cozma1ttinq bigamy. 
(2) ,IL. per.on con1!\cted of the offense of marry~nq A 

bigamist ahall be fine4 not to exceed five hundred dollars ($500) 

or be imprisoned in thecoUDty jail for any period DOt to exceed 

six (6) months, or bot.h. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-605 by Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

R.C.M. 1947, § 94-704 repealed by Sec. 32, 
Ch. 1, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

This section continues prior law by penalizing knowing par­
ticipation in a bigamous marriage. This section is also apparently 
expanded in its coverage in that it applies to "contracting or 
purporting to contract" a marriage instead of the old section's 
"marries." The punishment has been reduced to a misdemeanor 
which should provide sufficient deterrent. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Bigamy offense of, M.C.C. 1973, § 94-5-604 

Library References 

Bigamy Key No. 1 
C.J.S. Bigamy, §§ 1, 2, 4-6, 8 
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V4-5-606. Incest. 

(1) A person oommit. th .. off.nae of incfJat it 11u k.nowingly 

marrie. or cohabits or haa sexual intercourse with an ancestor, a 

dGscendar~t, a brother or .later of the whole or halt blood. 

·Cobabit- _ana to live toCJ8ther under the repreaen'tation of being 

married. The rel.tioD.hips referred to herein include blood 

relationships without regard to le9it1MaCY, and relAtionships of 

parent and child by adoption. 

(2) A per.on convicted of incest ahall be imprisoned in the 

atate prison for any tem not to exceed t.en (10) year •• 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-606 by Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

R.C.M. 1947, § 94-705 repealed by Sec. 1, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

oM. Sehestedt 

While this section retains the basic purpose of prior law, 
it has restricted criminal incest to narrower limits than did 
the preceding incest statute. The old incest law could be inter­
preted only by reference to R.C.M. 1947, § 48-105 which indicated 
within which degrees of consanguinity marriages were incestous 
and void. The use of § 48-105 resulted in the inclusion in the 
old law of marriage, cohabitation and fornication with "parents 
and children, ancestors and descendants of every degree, and 
between brothers and sisters of half as well as the whole blood, 
and between nieces and uncles, and between aunts and nephews, 
and between first cousins." Under the new law this has been 
limited so that marriage, cohabitation and sexual intercourse 
with an "ancestor, a desoendant, a brother, or sister of whole 
or half b100d" are considered criminally incestous. 

The penalty for incest has been retained at the same level. 
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Revised Criminal Law Commission Comment 

L. Elison 

This section is patterned after the Model Penal Code. 
The aunt-uncle-niece-nephew cases are excluded from the category 
of "felonious incest," in view of the severity of the penalty. 

The marriage regulations of R.C.M. 1947, § 48-105 circum­
scribe marriage more strictly than the criminal incest law, but 
different considerations justify a more limited scope in criminal 
incest vis-a-vis a marriage contract. Relations between uncles 
and under-age nieces would be "Sexual Intercourse Without Consent." 
"Ancestor" and "descendant" include all persons in lineal ascent 
and descent from one body. 

Cross References 

Co-habits defined, M.C.C. 1973, § 94-2-101(6) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Sexual intercourse defined, M.C.C. 1973, § 94-2-101(56) 

Library References 

Incest Key Nos. 1, 5 
C.J.S. Bigamy, §§ 1, 3 
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94-5-607. Bndangerin9 Welfare Of Children. 

(1) A par.nt, 9Uard1an, or other person supervisiog the 

weltare ot a child le •• than 81xt.aon (16) yean old collDits the 

offen •• of en<1angerinq the welfue of ohildren if he knowingly 

u4anqere the child's velfan by Yiolatln9 4 duty of caraf 

protect.ion or eupport.. 

(2) A penon convicted of en4angerlng wGlfU'e of children 

shall be fined not to exceed five bundred dollars ($500) or be 

imprisoned in ~b~ county jail tor any tem not to exceed six (6) 

months, or both. 

(3) Bvidence. On the J. •• ue of whether there haa been a 

vlo1aUClll of the 4u~J of oan, protection, and support., the 

followinq iDadd1tJ.on to all ot.her a4ld •• ibl. evidence, shall ba 

_dld •• lbat cruel Ueat.Dt., abuse, infliction of unnecessary and 

cruel punieJuuent, aban&mlaant, neglect, lack of proper medioal 

can, clothing, ahelter _4 food, evidenoe of put bodily injury. 

(4) 'the cour~ IDA, ordcar, in it.. diacretion, any fine levied 

OX any bond forfei~ed upoa a charge of endangering welfare of 

children paid to or for the benefit of the person or persons whose 

welfare the c1efeDclant haa endangered. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-607 by Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

R.C.M. 1947, § 94-303, 94-304 and 94-306 
repealed by Sec. 32, Ch. 513, Laws of Montana 
1973 

Annotator's Note 

M. Sehestedt 

The purpose of this section is the punishment of a limited 
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class of misbehavior by parents or guardians. This section ex­
pands the coverage of the criminal law in that any breach of duty 
owed to a child by his parent or guardian is made a criminal 
offense. Criminal sanctions are thus made applicable to situations 
which under prior law could be remedied only by the civil law. 
In this context it should be noted that this section is in a 
sense "quasi-civil" in that subsection (4) allows the court to 
use a criminal fine levied unde~ this section to aid the wronged 
child. 

This section is applicable to any act or omission by a 
parent or guardian which is in violation of a legal duty to a 
child. The duty can be created by either a civil or criminal 
statute or by the common law. It is applicable even though the 
legal duty which is breached does not itself carry with it a 
criminal penalty. ' 

Subsection (3) adopts expanded rules for the admissibility 
of evidence which allow the introduction of evidence bearing not 
only on the violation charged but also on the general treatment 
of the child and the parents' course of conduct toward him. 

- -
Summary of Revised Criminal Law Commission Comment 

M. Sehestedt 

Although the commission recognizes that prosecution of 
parents will seldom be a constructive solution to intra-family 
problems, it seems worthwhile to retain a penal sanction for 
gross breach of parental responsibility. The age designation 
is arbitrary but consistent with the other provisions in the 
code intended to protect children. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 

Library References 

Parent and Child, Key Nos. 3, 17 
C.J.S. Parent and Child, §§ 1, 91 et seq. 
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'.-5-608. l'Ion.upport. 

(1) A per.on comadu the ottenlle of nonaupport if he taila 

to . provide support whioh be can provide and which he know. he ls 

189&11y obliged to provide to A apouse, child, or other dependent. 

(2) A person oommita the offen •• of -99ravated nonsupport 

lf, 

Ca) ~. offender bu left the .tate to avoid the duty of 

support, 

(b) the offender has been previously convicted of the 

offen.. of noneupport. 

(3) A penon conncted of non8upport ahall be fined no~ to 

exceed five hundred dollars ($500) or be imprisoned in the county 

jail for any term not to exceed aix (6) month., or bot.h. A person 

convicted of 4gqravated oonaupport ahall be imprisoned 1n the 

state priaon for any ten not to exceed ten (10) yeara. 

(4) The court may order, in its discretion, any fine leviea 

or any bond forf8it&~ upor. ~ charge of nonsupport paid to O~ for 

the benefi~ ot parson 01' per.one that the defendant haa failed to 

aupport. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-608 by Sec. 1, Ch. 513, Laws 
of Montana 1973. 

New 

R.C.M. 1947, §§ 94-301, 94-304 repealed by Sec. 32, 
Ch. 513, Laws of Montana 1973. 

Annotator's Note 

M. Sehestedt 

This section represents a change from prior law in that the criminal 
offense of non-support is limited to those situations in which the defen­
dant fails to provide support which he knows he is legally obligated 



to provide. Under old law an accused could be found guilty of non­
support without showing that he knew he was legally obligated to 
provide support. 

The purpose of this section remnins the same as that of prior 
law, that is, the section is designed to enforce the support obliga­
tion rather than punish the offender. As under prior law there must 
be a showing that the accused has the ability to provide support. 
To further the enforcement of the support obligation the court is 
given the authority in subsection (4) to order any fine or for-
feit be paid to or for the benefit of the persons to whom the 
accused owed the duty of support. 

Another change from prior law is in the penalty for non-support. 
Under prior law non-support of a wife was a misdemeanor and non­
support of children was a felony. Under this section both are mis­
demeanors unless the aggravating factors listed in subsection (2) 
are present, in which case non-support of either a wife or child 
is punishable as a felony. 

Summary of Revised Criminal Law Commission Cornrrent 

M.tSehestedt 

The purpose of this section is to compel performance of duty 
to support rather than to punish. Exemplary punishment is of doubt­
ful efficacy in complex family situations, where many forces, both 
social and economic, may combine to excuse the behavior. The fact 
that non-support can be prosecuted lays the basis for intervention 
by the county attorney, who can thus provide legal aid to indigent 
families and coerce the accused's support of his family. While 
the Uniform Reciprocal Enforcement of Support Act offers a possible 
solution to the problem of enforcing the support obligations of 
individuals who flee to another state, the power of extradition 
is retained under the aggravating circumstances of subsection (2) 
in the event U.R.E.S.A. measures fail to compel the required support. 

Cross References 

Knows defined, M.C.C. 1973, § 94-2-101(28) 

Library References 

Husband and Wife Key No. 302 
Parent and Child Key No. 17 
C.J.S. Husband and Wife, §§ 631, 632, 634, 653, 655 
C.J.S. Parent and Child, § 91 et seq. 
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, 

Unlawful TJ:an •• cUoa8 W1th Children. 

(1) A person comadu the offe" .. of unlawful transactions 

with children it he JcnOlliDqly. 

'a) se118 or give. e:a;ploai ... to a obild under the a9~ of 

•• jorlty except .. aut:bori •• d udal: appropriate oiq ordinances, 

01' 

(b) eell. or 91ves iat.oldcaUag eubstances to a child under 

the 698 of ,,'ori tyl or 

(0) being a junk deal.~ f pawnbroker or seoon4 hand dalller 

he receivea or porch.au goo,a. .fro. a child under the ago of 

aajority without authorization of the parent or gQard1an. 

(2) A person convicted of the otfen.. of unlawful 

t:an •• ction. with abi14ren shall be fined not to exceed five 

hundred dollArs ($500) OJ:' be iaprisone4 1n the count.y jail for any 

term not to exceed aix (6) IIOntbs, or both. A person convicted of 

•• econd offense of unlawful transactions with children sball be 

fiDed Rot to exceed one thou.and dolla" ($1,000) or be ilCprisoned 

1D the county jail for aay tera not t:o 8Xaeed six (6) .antbs, or 

botb. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-5-609 by Sec. 1, Ch. 513, Laws 
of Montana 1973 

New 

R.C.M. 1947, § 94-35-106 to 94-35-106.2 and 
§ 94-3702 repealed by Sec. 32, Ch. 513, Laws 
of Montana 1973. R.C.M. 1947, § 69-1902 

Annotator's Note 

M. Sehestedt 

This section is essentially a recodification of certain statutes 



on unlawful transactions with children. Although R.C.M. 1947, § 69-
1902 w~s not repealed, subsection (1) (a) repeats the prohibition 
therein contained on the sale of explosives to individuals under 
the age of eighteen. The same subsection also adds a penalty for 
such a transaction thus filling a gap resulting from the apparently 
inadvertent repeal of the penalties section of Title 69, Chapter 19. 
The area covered by this subsection remains uncertain in the absence 
of an applicable statutory definition of the word explosives, but 
the exception which allows municipalities to permit, under appropri­
ate ordinances, the sale of explosives to'minors, suggests that the 
framers intended to include even fireworks within the section's 
coverage. 

Subsection (1) (b) replaces R.C.M. 1947, § 94-35-106 and expands 
the prior law's prohibition on the sale or gift of intoxicating 
liquor to minors to include the sale or gift of any intoxicating 
substance. The term "intoxicating substance" is defined by M.C.C. 
1973, § 94-2-101(28) to include both the alcoholic beverages des­
cribed by R.C.M. 1947, § 94-35-107 and any other substance having 
an hallucinogenic, depressant, stimulating or narcotic effect. 

Subsection (1) (c) reenacts the prohibition on the purchase or 
acceptance of property from minors by pawnbrokers, second-hand 
dealers and junk dealers contained in R.C.M. 1947, § 94-3704. 
This section also lowers the age limit on the prohibition to 18 
from 21 in accordance with the Constitutional requirement in Art. 
II, Sec. 14. 

Revised Cr~minal Law Commission Comment 

L. Elison 

This section is merely a recodification of a number of statutes 
on unlawful transactions with children. Other statutes relating to 
children were repealed. (See R.C.M. 1947, § 94-35-138, 94-35-137, 
and 94-35-208). The substance of still other statutes relating to 
children were placed elsewhere in the code. 

Cross References 

Age of majority defined, Mont. Const. Art. II, Sec. 14 (1973) 
Intoxicating sUbstance defined, M.C.C. 1973, § 94-2-101(25) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 

Library References 

Explosives Key Nos. 1-5 
C.J.S. Explosives, §§ 1,2,3,6 
Intoxicating Liquors Key Nos. 159, 242 
C.J.S. Intoxicating Liquors, §§ 259, 380 
Pawn Brokers and Money Lenders Key No. 11 
C.J.S. Pawn Brokers, § 15 
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,4-5-610. Unlawful Po •• e •• 1on Of Intoxicating Sub.tanc~ My 

Children. 

(1) 
aolDit. 

A per.on who baa rlot Hached t.he 898 of Ajari ty 
the offen •• of po •••• aion of intoxicating aubatanoe if he 

knowingly hy in hi. 10 ••••• 1011 an lntoxlcaUn9 aubstance. 

(2) A person coDvicted of ~. offen.. of po •• ess1nq an 

1ntoxicaUo9 sub.tance sball be fimui DOt. to exceed fi tty dollars 

($50) or be impri80ned 11'). ~. county jail for any term not to 

exceed tea (10), 4&Y8, or both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, 5 94-5-610 by Sec. 1, Ch. 513, 
Laws of Montana 1973 

Substantially the same as R.C.M. 1947, § 94-35-106.2 

R.C.M. 1947, 5 94-35-106.2 repealed by Sec. 32, 
Ch. 513, Laws of Montana 1973. 

Annotator's Note 

M. Sehestedt 

This section is a recodification of the present statute on the 
subject and continues the current policy of preventing the exposure 
of minors to intoxicating substances. The penalty has been reduced 
from a possible maximum of 6 months or $500 or both to a possible maxi­
mum of 10 days or $50 or both. 

Cross References 

Age of majority, Mont. Const. Art. II, Sec. 14 (1973) 
Intoxicating substance defined, M.C.C. 1973, 5 94-2-101(25) 
Knowingly defined, M.C.C. 1973, 5 94-2-101(28) 

Library References 

Intoxicating Liquors Key Nos. 159, 242 
C.J.S. Intoxicating Liquors, 55 259, 380 
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CHArrER 6. OPI"RMSU AGAIN!!' PROPERTY. 

Part 00.. Criminal Hi.chief And Ar8oa. 

'.-6-101. Definition •• 

Ie tbi.. part, Uftl •••• cliff.rant .. anJ.og plainly 1. required, 

the deflniUon. given in cmaPur 2, 94-2-101 apply. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-101, Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

None 

Annotator's Note 

J. Guthals 

This part of Chapter 6 dealing with Criminal Mischief and 
Arson has been drafted to provide within its four substantive 
sections a comprehensive treatment of activities which either 
intentionally or negligently destroy or damage personal or real 
property. Under the old Code there were six sections in Chapter 
5 which dealt with arson and at least thirty-four sections in 
Chapter 33 dealing with malicious mischief. In addition, this 
part encompasses numerous sections contained in Chapter 35 of 
the old code on "Miscellaneous Offenses." Because 
the offenses in this part of the new Code are closely interrelated 
and heavily dependent upon precise construction and application 
of the terminology in the various subsections, attention is 
directed to M.C.C. 1973, § 94-2-101 in which the key words and 
phrases are defined. 

'4-6-102. cri~nal Mischief. 

(1) A perSOIl OOIDita tn. otfon .. of crlm1nal m8chief if he 

1 
(a) injure., damage. or ~.t1'Of. any property of Another 

without conaent, or 

(b) without COlusant t.urper. with property of anothor 80 as 

to end_ger or lDtGrfer. "I.~ per.one or property or ita u •• , or 
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(0) duagea OJ:' deauoya property with the purpoee to 

c1efraud an insurer, or 

(4) fails to cloa. a gate previously unopened which he haa 

opened, 1 •• dLft9 in or out of 8fty 1nolos.d prami.... Tbis does not 

apply to 'late. locat..a in 01 tie. or towns. 

(2) A person c:on.l~oc1 of the offen.e of criminal adaabief 
~ - --- ~-

ahall be tined not to exceed flve bundred dollars ($500) or be 

iJapr1soned in the county jail for _y tara not to exceed. six (6, 

IftOAths, or botb. If Che off.A4e~ coriDld.ts the offenso of criHtiDal 

ai.chief and oausa. pecuniary 10.. in excess of one bundred f1 fty 

dollars "150), or injuzea or kills a ooaaonly dose.ticated hoofed 

animal, oZ' oause. a aubstaDtial interruption or impairment ot 

public co_untoatioD, uanaportat!oo., supply of water, g"s, or 

power, or other public service., he .ball be imprisoned in the 

atat.. pri.on for any tar. not to exceed ten (10) yean. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-102, Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

R.C.M. 1947, § 94-3301 et. seq., repealed, 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

This section on Criminal Mischief is the lowest offense in 
the hierarchy of crimes which deal with behavior that harms or 
threatens to harm property. While each subsection has its 
own requirements for culpability, in general the prosecution 
under this section must establish: (1) that the prohibited 
conduct occurred--damage, destruction, tampering, etc.; (2) 
that the defendant possessed the required mental states of 
knowingly or purposely, as defined in § 94-2-101; and (3) that 
the defendant had no reasonable ground to believe he was right 



as indicated by the phrase "without consent," defined in § 94-
2-101(68). Negligent or inadvertent damage to property is not 
covered by this section. 

Under the definitions of "property of another" and "without 
consent" (M.C.C. 1973, § 94-2-101) the defense could raise as 
an affirmative defense that the'actor had an interest in the 
property or believed that he had authority for the act. Simi­
larly, the U.S. Supreme Court has ruled that a person who in­
tentionally destroys property of another, but held an honest 
belief that it was abandoned, cannot be convicted. See Morisette 
v. U.S., 342 U.S. 246 (1952). 

Subsection (I) (a) which proscribes actual harm to property 
of another, corresponds to traditional malicious mischief. 
"Property of another," M.C.C. 1973, § 94-2-101(50) includes 
both real and personal property. The subsection is intentionally 
broad to eliminate the need for having a number of offenses 
which define more specific types of behavior such as the des­
truction of art, literature, crops, livestock, etc. This sub­
section would also include forms of arson which may not fit 
into the more exacting requirements of the arson statutes which 
follow. For example, if a person intentionally sets fire to 
a shack, to livestock housing or to any other articles which 
do not meet the criteria of an "occupied structure" as required 
in the Arson statute, M.C.C. 1973, § 94-6-104, he may be pro­
secuted under subsection (I) (a) of this statute. 

Subsection (I) (b) , which deals with tampering, encompasses 
numerous offenses such as the meddling with and disarrangement 
of papers, files, and records, and the breaking or obstruction 
of public utility equipment. "Tampering" as defined by § 94-
2-101(62) implies meddling, interfering, or altering property. 
The definition of "tampering" also includes depositing refuse-­
thus allowing prosecution for littering under this section. 

Subsection (1) (c), which prohibits the destruction of pro­
perty with the intent to defraud an insuror, encompasses former 
section 94-506. Since the offense defined in this subsection 
is ordinarily occasioned upon the offender's property, it is 
not necessary that the property destroyed belong to another. 
The offense does, however, require a purpose to defraud 
as well as the purpose to perform the act. Property, as defined 
in § 94-2-101(49) includes any tangible or intangible of value. 

Subsection (I) (d) provides a criminal penalty for the failure 
to close gates previously unopened. It should be noted that 
this subsection only prohibits intentional acts. Negligent or 
accidental failure to close a gate is not a criminal act. 
The provision only applies to rural areas where the danger to 
livestock from such acts is generally high. This subsection 
replaces former section 94-35-116. 

Subsection (2) classifies Criminal Mischief as either a 
felony or misdemeanor depending upon the value of the injured 
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property. The sentencing provision is br~ad to allow use ~f 
this section as an alternative or lesser lnc1uded offense ln 
arson. prosecutions. Attention is directed to M.C.C. 1973, § 94-
2-101(64), which defines the manner in which the value of property 
is to be ascertained. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Property defined, M.C.C. 1973, § 94-2-101(49) 
Property of another defined, M.C.C. 1973, § 94-2-101(50) 
Tamper defined, M.C.C. 1973, § 94-2-101(62) 
Value defined, M.C.C. 1973, § 94-2-101(64) 

Library References 

Criminal Mischief Key No.1, et. seq.· 
C.J.S. Criminal Mischief, § 1, et. seq. 

'4-6-103. Negligent Araon. 

(1) A per.on ooaa1ta the oft_a. of n.gUqenc araem if ba 

purpoaely or know1Dgly .tart. a fixe or causes an explosion, 

Whether 01'1 his own pa:operty OJ:' propeny of aaother and thereby 

negligently. 

Ca) place. another peraon 1D danger of death or bodily 

injury, or 

·(b) places property of ano~r Us danger of damage or 

destruction. 

(2) A per.on convicted of th* offonse of negligent arson 

ahall be fined not to ~d ii .. bundred dollars ($500) or be 

lmpriaoned in the county jail for ally teDl Rot to exCGed aix (6) 

IIODtha, OJ:' both. It the offender: places another persOD ill danger 

of death or bodily injury, be shall be impriaoned 1n the state 

prison for any tano not., exceed t.era (10) years. 
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Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-103, Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C. 1962, oS 220.1(2) 

R.C.M. 1947, S 94-501 et. seq., repealed, 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

This section on Negligent Arson and the complementary 
section on Arson (M.C.C. 1973, § 94-6-104) replace the former 
Model Arson Law. Under the new Code, arson is classified by 
the mental state of the actor rather than by the class of property 
destroyed as under the old Code. Negligent Arson requires three 
elements: (1) the offender must purposely or knowingly start 
a fire or cause an explosion; (2) this conduct must then be 
followed by a negligent act or omission, which (3) places either 
a person or some property in danger of injury. The action has 
two important features. First, it prohibits the use of fire 
or explosives which endanger persons or property whether or 
not injury or damage result. Second, it prohibits the burning 
of one's own property where there is high probability that ad­
joining property will be damaged. This section requires an 
initial affirmative intentional act and does not cover failures 
to report or control ~ires not started by the actor. If a 
person starts a fire negligently he is not guilty under this 
provision. Similarly, if a person purposely allows a fire to 
spread to adjoining property he may be guilty of either Criminal 
Mischief or Arson, but not Negligent Arson. Damage which results 
from misuse of campfires is dealt with in R.C.M. 1947, § 28-115 
rather than with this provision. Similarly, damage from fires 
negligently started is punished under R.C.M. 1947, § 82-1236. 
The wording for this section on Negligent Arson has been adapted 
from the Model Penal Code provision on reckless arson. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Property defined, M.C.C. 1973, S 94-2-101(49) 
Property of another defined, M.C.C. 1973, § 94-2-101(50) 
Bodily injury defined, M.C.C. 1973, § 94-2-101(5) 
Penalty for setting or leaving fire, R.C.M. 1947, § 82-1236 
Failure to extinguish campfire, R.C.M. 1947, § 28-115 
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Library References 

Arson Key No.1, et. seq. 
C.J.S. Arson, § 1, et. seq. 

'4-6-104. Arson. 

(1) A.peraon conaita the offen.e of areon when, by means of 
fire or exploa1v.s, be kDow1nqly or purposely. 

(a) 4uag •• or destroys aD oocupied structure of another 

without consent, or 

(b) places another ~r.on in danger of death or bodily 

injury. 

(2) A per.OR convicted of the offaha. of araon shall be 

ilaprisone4 in the atate pri80ft for atly teDl not to exceed twenty 

(20) y.an_ 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-104, Sec; 1, Ch. 513, 
Laws of Montana 1973 

New 

R.C.M. 1947, § 94-501 et. seq., repealed, 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Gutha1s 

This section on Arson is the highest offense in the hierarchy 
of crimes involving the destruction of property. Together with 
the section on Negligent Arson, this provisions replaces the 
Model Arson Law which classified offenses according to the class 
of property destroyed rather than by the criminality of the 
offender's conduct. Under this section the prosecution must 
show: (1) that the offender knowingly or purposely started 
a fire or explosion; (2) which either damaged an occupied struc­
ture or placed a person other than the actor in danger of being 
injured. Under the definition of occupied structure (M.C.C. 
1973, § 94-2-101(35», the property need not be inhabited; it 
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is only necessary that the structure be capable of habitation. 
Thus, the purposeful burning of any building in which a person 
conceivably could lodge would be sufficient for conviction. 
Since' the definitions of knowingly and purposely (M.C.C. 1973, 
§§94-2-l01(28) , 94-2-101(53» do not require initial knowledge 
of the final result, actual knowledge that the person injured 
was present in the building is not necessary. This section also 
covers burning of any occupied ,structure to defraud an insuror. 
Burning of an unoccupied structure with intent to defraud an 
insuror is punishable under M.C.C. 1973, § 94-6-102, Criminal 
Mischief. Since the burning of the property must be without 
consent, it would be the burden of the defense to bring forth 
evidence raising an affirmative defense of authority to act. 
Together with the section on Causal Relationships (M.C.C. 1973, 
§ 94-2-105), this section would be applicable to a person who 
purposely starts a fire on his own property in order to destroy 
the property of his neighbor. Attention is directed to the other 
arson related offenses in this part of Chapter 6 which may pro­
vide alternative or lesser included offenses for Arson. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Occupied structure defined, M.C.C. 1973, § 94-2-101(35) 
Without consent defined, M.C.C. 1973, § 94-2-101(68) 
Bodily injury defined, M.C.C. 1973, § 94-2-101(5) 
Causal relationships, M.C.C. 1973, § 94-2-105 

Library References 

Arson Key No.1, et. seq. 
C.J.S. Arson, § 1, et. seq. 

94-&-105. Po ..... lon ot BMPlosivaa. 

(1) A person oomalta tb. offense ot polIse •• ion of 

explosive. if be po ....... f manufacture. or t:.ran.po rts By 

axploeive compound or timiD9 or dstoDating device for USQ with any 

explosive OOSftpound or iDeendiary device, and I 
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(a' baa~. p\\t'POS8 to Wle ii~h explosive or device to· 

commit any offen •• , or 

(b) knows that ano~ber bas ~be purpo8e to ~S8 8uch 

explosive or device u, oollllit Any offuse. 

(2) A per.on convicted of the offensG of possession ot 

explosive. ahall be iAprisonec1 in the atate prison for any term 

DOt to exceed twenty (20) ,ean. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-105, Sec. 1, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 20-2 

R.C.M. 1947, § 94-3804, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 ' 

Annotator's Note 

J. Guthals 

This section on Possession of Explosives replaces former 
section 94-3304 which punished the destruction of buildings by 
explosives and incorporates the provisions of R.C.M. 1947, 
§ 69-1901 eta seq., which deals with the manufacture, storage, 
and sale of explosive materials. The offense of Possession of 
Explosives, as prescribed by this section consists of two ele­
ments: (1) possession, manufacturing or transporting any ex­
plosive compound, with (2) either the intent to use the material 
to commit a crime or the knowledge that someone else has the 
purpose to use the material to commit a crime. The first element-­
possession--would be established when it is shown that the 
defendant has physical possession or otherwise exerted dominion 
and control over the article (M.C.C. 1947, § 94-2-101(47» 
for a sufficient time to allow the offenders control to be 
terminated by another. The terms "manufacture" and "transport" 
are not defined in the code and thus take on their ordinary 
grammatical meanings .. The second element of this offense requires 
a showing'of a purpose to perform a certain proh~bited act. M~re 
possession without the requisite purpose to comm~t an offense ~s 
not sufficient for guilt. Attention is directed to R.C.M. 1947, 
§ 69-1901 eta seq. for a listing of explosive devices and regula­
tions pertaining to the use of such material. It should be noted 
that this section may provide the only punishment for violation of 
§§ 69-1901 - 69-1914 of the Explosives Chapter since the repeal of 
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penalty provinion ~ 69-1915. The wording for this section on 
Posscssion of l~>cploBivcs in substantially the same as the Illinois 
source. 

Cross References 

Offense defined, M.C.C. 1973, § 94-2-101(37) 
Possession defined, M.C.C. 1973, § 94-2-101(47) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Regulation of Explosives, R.e.M. 1947, § 69-1901 ct. seq. 

Librarv References 

Explosives Key No. 2 
C.J.S. Explosives, § 1 

• 

... 

Notes of Decisions 

Specific Intent 

Evidence which indicated that the defendant had stated the 
extent of damage which would occur from an explosive device which 
he was carrying was sufficient if believed by the jury to indicate 
that the defendant knew the purpose to which the dynamite and blas­
ting caps were .to be put and to convict of possession of explosives. 
People v. Thomas, 3 Ill. App.3d 1079, 279 N.E.2d 784 (1972). See 
also, People v. Gee, 121 Ill. App.2d 22, 257 N.E.2d 212 (1970). 
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Put '!Vol crJ.m1ftal .,n8p". Ane! Burglary. 

'4-6-201. o.fiD1tion •• 

-Inter Or Remain UDlawfully.- A pe~.on enters or remains 

unlawtully 1n or UPOD aD}' ftb1cle, or occupied .truoture or 

premi ••• wben he i. An lice ... d, invited, or ~therwi.e privileged 
to do 80. A person who enter. oZ' remains upon land doe8 80 with 

privilege unl.,.. notice is per-Oft.11y communioated to hbl by an 

authorized per.on, or unl ••• such notice 1s Vi van by posting in 

CJOD8plcuoua !lanDer. 
a 

In no evant shall civil liabilit.y be imposed upon the owner 

or occupier of pl'ord. ••• by reaaan of ay privil89. created by this 

action. 

·Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-201 by Sec. 1, Ch. 513, 
Laws of Montana 1973. 

New 

See R.C.M. 1947, § 94-901 and 94-904, repealed 
by Sec. 32, Ch. 513, Laws of Montana 1973. 

Annotator's Note 

M. Sehestedt 

The purpose of this section is to provide a definition for 
the term "enter or remain unlawfully" which is an essential 
element of the offenses of criminal trespass to property and 
burglary contained in this part of Chapter 6. Essentially 
this section makes any entry in or upon any vehicle, occupied 
structure or premises without license, invitation or other pri­
vilege unlawful. There is, however, an exception relating to 
land which creates a privilege to enter or remain unless 
notice to the contrary is given either personally or by posting 
to the person entering or remaining. 

Unlawfully entering or remaining either in an occupied 
structure or in or upon the premises of another constitutes 
criminal trespass to property under the provisions of M.C.C. 
1973, § 94-6-203. This represents a substantial departure from 
prior law since it makes mere unprivileged entry an offense 
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while under prior law in addition to an unauthorized entry 
the intruder had to perform some specifically forbidden act 
befo;e the offense was complete. 

Conversely the application of this definition of unlawful 
entry to the offense of burglary will result in little change 
since Montana has already indicated that to constitute an 
element of the offense of burg~ary the entry must be unprivi­
leged. (See State v. Starkweather, 89 Mont. 381, 385-386, 
297 P. 497 (1931». 

Revised Criminal Law Commission Comment 

L. Elison 

The core of common law concept of burglary was breaking 
and entering a dwelling house at night with intent to commit 
a felony therein. The scope of the offense has enlarged until 
under prevailing law, the offense may be committed by entry 
alone, in day time as well as by night, in any building, structure, 
or "vehicle. " 

In this code, the "occupied structure" is narrowly defined 
to include buildings where people can live or work and where 
instrusions are most alarming and dangerous. For example, 
the definition does not include barns, or abandoned buildings 
unsuited for human occupancy. In the case of a mine or ship, 
for example, fitness for occupancy would have to be proved. 
ftEntering or remaining unlawfully" is a concept which takes 
a middle ground between prevailing law which requires a breaking 
and its complete elimination in some modern legislation. 

, Cross References 

Occupied structure defined, M.C.C. 1973, § 94-2-101(35) 
Premises defined, M.C.C. 1973, § 94-2-10l(48} 
Vehicle defined, M.C.C. 1973, § 94-2-101(65). 

Library References 

Trespass Key No. 76 et. seq. 
C.J.S. Trespass Sec. 140 et. seq. 
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'.-6-202. Criminal ~res~8 To Vehiole •• 

(1) A person coDD1ta the offan •• of criminal trGspua to 

vehicl.. when be purposely or knowingly and without authority 

.nters any vehicle or aDf part thereof. 

(2) A person ocnYicted of the offen •• of crlJ11nal tresp4UIs 

to vahicl.. ahall be fined not to exceed ti va hundred dollars 

($500) or be imprisoned ill the count.y jail for any term not to 

exceed six (6) months, or botb. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-202 by Sec. 1, Ch. 513, 
Laws of Montana 1973. 

I11.C.C. 1961, Title 38, § 21-2 

None· 

. Annotator' s Note 

M. Sehestedt 

There was no prior prOV1S10n covering criminal trespass to 
vehicles. This section is intended to deal with that troublesome 
area of criminal activity. The conduct forbidden by this section 
is limited to trespass to vehicles which are defined by § 94-2-
101(65) as including aircraft and watercraft as well as convention­
al vehicles. If the trespass involves damage to a vehicle, the 
separate offense of Criminal Mischief (§ 94-6-102) is committed. 
Similarly, if the trespasser takes possession of the vehicle or 
steals from it he will have committed either the separate offense 
of unauthorized use of a motor vehicle (§ 94-6-305) or the 
separate offense of theft (§ 94-6-302). This section is designed 
to deal with the prowler or the persons who knowingly accompany 
an unauthorized user. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Vehicle defined, M.e.C. 1973, § 94-2-101(65) 
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Library References 

Automobiles Key No. 339 
C.J.S. Molor Vchiclos, § 691 et. seq • 

. Notes of Decisions 

Elements of Offense 

The Illinois pourts have ruled that identity of the property 
and criminal knowledge are t\,lO material elements of the offense of 
criminal trespass to vehicles. See People v. Acevedo, 5 Ill. App.3d 
968,284 N.E.2d 488 (1972); People v. O\'les, 5 Ill. App.3d 936, 284 
N.E.2d 465 (1972). 

Indictment and Information 

The following two cases ruled on specific language in indictment 
for criminal trespass to vehicles: People v. Harvey, 270 N.E.2d 80" 
App. 1971; People v. Pantoja, 7 Ill. App.3d 847, 288. N.E. 2d 687 
(1972). 

Sufficiency of Evidence 

Because criminal knowledge is an important element of the offense 
of criminal trespass to vehicles the Illinois courts have overturned 
three verdicts which were based upon inferences that the defendant 
knew that the automobile he was driving was stolen. See People v. 
Acevedo, 5 Ill. App.3d 968,284 N.E.2d 488 (1972); Peo_p1e v. Kelly, 
84 Ill. App.2d 431,228 N.E.2d 561 (1967); People v. Chandler, 84 
Ill. App.2d 231, 228 N.E.2d 588 (1967) • 

. . Verdict and Sentence 

Only one sentence for the greater offense of automobile theft 
may be imposed in prosecution for automobile theft and criminal tres­
pass to vehicles when the prosecution is based upon a single act. 
People v. Torello, 109 Ill. App.2d 433, 248 N.E.2d 725 (1969). But 
Eecause these two offenses are separate and distinct there is no in­
consistency in a jury returning a verdict which convicts a defendant 
of criminal trespass to vehicles and acquits him of theft. Peo_pl~ 
v. Johnson, 102 Ill. App.2d 443, 243 N.E.2d 310 (1968). See also, 
~eoplc v. ~ebb, 131 Ill. App.2d 206, 268 N.E.2d 161 (1971). 
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'''-6-203. Crilninal Trespasa 'to Property. 

(1) A pe"aoo oornmJ. ta the offense of criminal trespU8 to 

pl:o'P8rty 1f he knowingly. 

(a) enters-or romains unlawfully 1n aD occupied structure, 

or 

(b) enter. or remaills unlawfully in or upon the premises of 

Mother. 

(2) A person convicted of the offenaa of criminal t.respass 

to property ahall be finea Dot to exceed five hundred dollars 

($500) or be imprisoned ttl tho count.y jail tor any tem not to 
eaceed .J.x (') lIOD~h., or bo~. . ~ 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-203 by Sec. 1, Ch. 513, 
Laws of Montana 1973. 

Ill.C.C. 1961, Title 38, § 21-3. 

See R.C.M. 1947, § 94-3308 repealed by Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

This section substantially expands prior law by making 
individuals criminally liable for knowing trespass. Under 
former law trespass was not criminal unless the trespasser did 
some prohibited act, such as hunting, building fires or in­
juring the realty, and it was these acts, not the trespass 
itself, which constituted the criminal conduct. 

A consideration of the combined effect of M.C.C. 1973, 
§ 94-3-104 (Use of Force in Defense of Property), § 94-6-201 
(Definition of "Enter of Remain Unlawfully") and this section 
indicates that a landowner has no right to use force against 
an individual who innocently and unknowingly trespasses, since 
until he is given notice he has committed no offense. M.C.C. 
1973, § 94-3-104 does give the landowner the right to use force 
to remove a trespasser who has been given notice. It is, 
however, hoped that the effect of this group of statutes will 
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be to encourage the landowner to call in peace officer~. Pre­
viously ~incc mere treDpun~ wa~ not an offence a landowner 
could not call in peace officern and wan, as a result, often 
placed in a situation in wllich hin only remedy was self help. 
It should also be noted that the landowner in limited in any 
event to the use of reasonuble force and can use deadly force 
or force likely to cause serious bodily injury only to prevent 
the cOIlU-nission. of a forcible felony. . 

Revised Commission COfiunent 

L. Elison 

This section covers criminal trespass to land without 
regard to the nature, use or'loca.tion of the land. Criminal 
trespass is com.rni tted only if the offender, ir('IJnediately prior 
to entry, receives oral or \-Tritten notice that such entry is 
forbidden, or he remains upon the land after being notified to 
lenve. Section 94-6-203 differs substantially from R.C.M. 1947, 
S 94-330B, "Malicious Injuries to Freehold," in that no specific 
act causing damage need be alleged, only the unlawful presence 
of the offender. Should damage occur during the trcsp~ss, 
the offender could be prosecuted under § 94-6-102, Criminal \ 
Mischief. 

Cross References . 

Enter or remain unla\llfully defined, H.C.C. 1973, § 94-6-201 
\ Kl10\'lingly defined, H.C.C. 1973, § 94-2-101(28) 

Occupied structure defined, H.C.C. 1973, § 94-2-101(35) 
Premises defined, H.C.C. 1973, § 94-2~101(4B) 

Library References 

" 

Trespass Key No. 76 
C.J.S. Tre~pass, § 140 et. seq. 

, Notes of Decisions 

, ya1idity 

This section has been ruled not to violate Amendments One and 
Fourteen of the United States Constitution. People v. JacksOn, 
Ill. , 271 N.E.2d 672 (1971). 

Construction and Application 

This section creates two distinct offenses: the first, to enter 
on ··land of another despite warning that entry is forbidden, and, the 
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second, to remain on land of another after being notified to depart. 
People v. Spencer, 131 Ill. App.2d 551, 268 N.E.2d 192 (1971). The 
purpose 01 this section, which makes certain acts of trespass illegal, 
is to deter violence and threats of violence. People v. Hoskins, 
5 Ill. App.3d 831, 284 N.E.2d 60 (1972). Thus, convictions under 
this section have been upheld where a teacher failed to comply with 
an order of dismissal and where a defendant distributed leaflets in 
a completely enclosed private shopping mall. People v. Spencer, 
supra; People v. Sterling, 52 Ill.2d 287, 287 N.E.2d 711 (1972). 
However, a conviction based on .this section was overturned where 
the defendant was not given sufficient time to leave the premises 
after being informed that his presence thereon was unlawful. People 
v. Mims, 8 Ill. App.3d 32, 288 N.E.2d 891 (1972). See also, City of 
Chicago v. Rosser, 47 Ill.2d 10, 264 N.E.2d 158 (1970), in which the 
court discussed in general terms the rights of an owner of private 
property to operate and maintain his premises. See also, People v. 
Vazquez, 270 N.E.2d 229, ____ Ill. (1971); People v. Hoskins, 
5 Ill. App.3d 831; 284 N.E.2d 60 (1972); PeoEle v. Spencer, 131 
Ill. App.2d 551, 268 N.E.2d 192 (1971). 
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- 1 

(1) A per.Oft ooDalto tho offeD.. of burqlary if ha 

bowinqly _ters or remains unlawfully in 8Il occupied 8tr..lCturG 

vlt'h the purpose to COft'D1t an often •• therein. 

(2) A per.on c:o..uta tho offen .. of aggravated burglaxy if 
( 

be kDow1ftVly enters or reJI~n. 1n au occupied structure with the 

purpo •• to aoJNB1_ a lelony therein, aad 

(a) in effeot.ing .n~ry or in the cour •• of coDlDd tt1nq the 

offen.. or . in 1_dlate f119ht thereafter, be or another 

part1clpaat in the offen •• i. armed with expl08ives or a we.pon, 

or 

(b) 

often •• , 

1D etfecd.a, .ftt~ or i" the oourae of 00111\\1 tting the 

O~ in tmmed1.~ flight thereatter he purposely, 

Jmovuqly, OJ: D89Ugaatll inflicts or attempts to inflict bodily 

lnjuzy upoo _yone. 

(I) A peJ:80D oonYioted of the offense ot burglary ahcll be 

1aprlaonea in the state prison for any tar.m not to exceed ten (10) 

years. A p8raOft convicted of the offe"a. of a99ravated bur9lary 

shall be imprisoned 1n the state prieon for ADy tar. not to taXC8lid 

forty (40) years. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-204 by Sec. 1, Ch. 513, 
Laws of Montana 1973. 

New 

R.C.M. 1947, §§ 94-901, 94-902, 94-903, 94-904, 
94-905, 94-906, and 94-907 repealed by Sec. 32, 
Ch. 513, Laws of Montana 1973. 
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Annotator's Note 

M. Sehestedt 

This section substantially changes prior law. The common 
law offense of burglary required the breaking and entering of 
the dwelling house of another in the night time with the purpose 
of committing a felony. Under prior law burglary required 
only entry into a structure or vehicle with the purpose of 
committing petit larceny or any felony. The new code has adopted 
a position between these two views. 

While the new code eliminates the need for a "breaking" 
in any physical sense, it retains explicitly in the definition 
of enter or remain unlawfully (§ 94-6-201) the requirement 
that the entry be unprivileged. A literal reading of the prior 
statute would seem to require mere entry with intent and other 
courts in interpreting identical statutes have reached that 
conclusion. The Montana Court has however expressly rejected 
that view in State v. Starkweather 89 Mont. 381, 297 P. 497 
and indicated that an entry to be burglarious must be unpri­
vileged. 

Perhaps the most significant of the changes introduced by 
the new code is the retreat from the prior view that any 
building or vehicle could be the object of burglary to the 
view that to constitute burglary the acts must be directed 
against an occupied structure. This change reflects a return 
to the common law view that the ~of burglary was 
the threat to person resulting from the wrongful intrusion. 
Wh~le the new code is not as technically restrictive it does 
require that the structure intruded into be either actually 
occupied or "suited for human occupancy or night lodging of 
persons or for carrying ___ cmbusiness" (see § 94-2-101 (35» • 
In effect this limits burglary to those situations in which the 
intrusion is most alarming and the threat to human life the 
greatest. 

The new code rejects both the common law's requirement 
that the acts occur in the night time and the prior law's 
division of burglary in first and second degree based on the time 
of the act. It has also rejected the felony or petit larceny 
requirements of the common and prior laws. The new code retains 
the prior law in that burglary can occur at any time, day or 
night, but classifies the offense as either burglary or aggra­
vated burglary by referring solely to the defendant's conduct. 
Simple burglary is made more inclusive by requiring only the 
purpose to commit any offense instead of the intent to commit 
any felony or petit larceny requirement of the old law. Aggra­
vated burglary requires both the purpose to commit a felony 
and either the infliction of bodily injury or the carrying of 
explosives or a weapon. 

The penalties under the new code have also been modified 
so that it is possible to more accurately match punishment to 
conduct. 

-236-



Reviscd Criminal Law Commission Conullcnt 

L. Elison 

The definition of a burglarious entry, i.e., "unprivileged 
entry" takes a middle ground between the common law requirement 
of "breaking" and the complete. elimination of that requirement 
in some modern statutes. The basic concept of "breaking" 
seems to be an unlawful intrusion, or as defined in § 94-6-201, 
"entering or remaining unlawfully." This definition is meant 
to exclude from burglary the servant who enters his employer's 
house meaning to steal silver; the shoplifter who enters a 
store during business hours to steal from the counter; the 
fireman who forms the intent, as he breaks down the door of a 
burning house, to steal some of the householder's belongings 
and similar acts in which the defendant is lawfully on the pre­
mises. 

Where breaking is not required there has been a tendency 
to hold that guilt maybe established by proof that the proscribed 
intent was secretly entertained in the mind of the entrant 
although apart from this secret intent the entrance at that time 
and place would have been authorized. The commission rejects 
this view and approves of the decision of State v. Starkweather, 
89 Mont. 381, 297 P. 497 as a more practical result. 

Cross References 

Bodily injury defined, M.C.C. 1973, § 94-2-101(5) 
Enter or remain unlawfully defined, M.C.C. 1973, § 94-6-201 
Felony defined, M.C.C. 1973, § 94-2-101(15) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Negligently defined, M.C.C. 1973, § 94-2-101(32) 
Occupied structure defined, M.C.C. 1973, § 94-2-101(35) 
Offense defined, M.C.C. 1973, § 94-2-101(37) 
Purpose defined, M.C.C. 1973, § 94-2-101(53) 
Weapon defined, M.C.C. 1973, § 94-2-101(66) 

Library References 

Burglary Key No.3, 9, 10, 49 
C.J.S. Burglary, § 1, 7, 10, 27, 68. 
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'+-6-205. Poe •••• 1Oft Of BDrglary Tools. 

(1) A ~r.Oft oolala. th. often.e of po •• ea8ion of bur91ary 

tool. wben he Jcaovingly po....... any key, tool, instrument, 

device, 0,," any axploa1ft, .uitabl. tor: br.aJtin9 into an occupied 
.tr~ctur. or vehicle or any dap08itory designed tor the 

•• feke"piJl9 of property, or uy part thereof with the pUrpose to 
commit aD offen.e therewith. 

(2) A person convicted of po ..... iOA of burglary tool. 

aball be finad not to exceed five hllftdred dOllar. ($500) or be 

JJapriaone4 in the county jail for MY tera Dot to exceed 8ix (6) 
1'-

1IOn!-A., 01' both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-205 by Sec. 1, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, Sec. 19-2 

R.C.M. 1947, § 94-908 repealed by Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

This section, while drawn from Illinois, does not represent 
a substantial change from prior law, R.C.M. 1947, § 94-908 
which also prohibited possession of burglary tools. The only 
real change is the elimination of the old law's prohibition of 
making, altering or repairing burlary tools. 

Sununary of Criminal Law Commission comment 

M. Sehestedt 

The purpose of the changes made is first, to reconstruct 
the language of R.C.M. 1947, § 94-908 to conform with that of 
the other burglary statutes in this chapter, and second, to 
eliminate the concept of altering a tool or instrument for 
the purpose of committing a felony or misdemeanor, since pos­
session of an altered instrument or tool with the intent to use 
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it to cO[ilIt11t a crime, Cl1nnot lO~Jic'llly b<.' (lintinqui!.lhcd from 
ponoc!wion of nn unal t.(~rcu hl'r~Jli.lrlol1!3 tool. Tho J1CW provigion 
doeD not change the penalty for tho crime. 

CraBS References 

. 
Kno~·'lng1y defined, H.C.C. 1973, § 94-2-101 (28) 
Occupied 9tructure defined, M.C.C. 1973, 5 94-2-101(35) 
Offense defined, M.C.C. 1973, § 94-2-101(37) 
Possession defined, M.C.C. 1973, § 94-2-101(47) 
Purpose defined, M.C.C. 1973, § 94-2-101(53) 
Vehicle defined, M.C.C. 1973, § 94-2-101(65) 

Librar.y References 

Burglary Key No. 12 
C.J.S. Burglary, 5 69. 

'.,. 

Notes of Decisions 

Elements of Offense 

... 

To sustain a conviction under this section, it must be proved 
that tools are adapted and designed for breaking and entering, that 
defendant possessed them with knowledge of their character, and that 
he intended to use them for breaking and entering. Proof of an 
intent to commit a burglary of some place of vehicle is necessary. 
People v. Matthews, 122 Ill. App.2d ~64, 258 N.E.2d 378 (1970); People 
v. Ray, 3 Ill. App.3d 517, 278 N.E.2d 170 (1972). Possession of keys 
designed for entering a vending machine and proof of intent to commit 
a crime therein was held to constitute the crime of possession of 
burglary tools. People v. Oliver, 129 Ill. App.2d 83, 262 N.E.2d 597, 
45 A.L.R.3d 1279 (1970). See also, People v. Johnson, 88 Ill. App.2d 
265,232 N.E.2d 554 (1967). 

Nature of Burglary Tools 

In 'a prosecution for unlawful possession of burglary tools, the 
fact that tools in defendant's possession were suitable for lawful 
purposes was held to be immaterial when these tools were also suitable 
for breaking and entering. People v. Johnson, 88 Ill. App.2d 265, 232 
N.E.2d 554 (1967). Conviction [or possession of burglary tools does 
not require that the tools be intended for breaking into traditional 
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entrances of vehicles. Tools which are suitable for entering any 
integral portion of a mechanism, such as a transmission, are suffi­
cient. People v. Matthews, 122 Ill. App.2d 264, 258 N.E.2d 378 (1970). 

Indictment and Information 

Attention is directed to the following cases which discuss the 
sufficiency of indictments charging possession of burglary tools: 
People v. Stafford, 4 Ill. App;3d 606, 279 N.E.2d 395; People v. 
MatthevlS, 122 Ill. App.2d 264, 258 N.E.2d 378 (1970); People v. Hall, 
55 Ill. App.2d 255, 204 N.E.2d 473 (1965). 

Admissibility of Evidence 

Stolen property and crowbar were properly admitted into evidence 
where there was ample showing that shop was burglarized by co-defen­
dant and that the articles were found in the path taken by the fleeing 
suspect. People v. Bryan, 27 Ill.2d 191, 188 N.E.2d 692 (1963) • 

. Similarly, burglary tools were held to be admissible where defendants 
were seen fleeing from burglarized premises by police officer and the 
burglary tools were found by the o\omer of the business in the premises 
shortly after defendants fled. People v. Craddock, 30 Ill.2d 348, 
196 N.E.2d 672 (1964). See also, People v. Johnson, 88 Ill. App.2d 
265, 232 N.E.2d 554 (1967). 

Sentence and Punishment 

Where attempted burglary and unlawful possession of burglary 
tools arise from the same course of conduct, the defendant may be 
convicted and sentenced for only one of such offenses. People v. 
Hambreck, 6 Ill. App.3d 739, 286 N.E·.2d 557 (1972); People v. Blahuta, 

.131 Ill. App.2d 200, 264 N.E.2d 819 (1970); People v. Myles, 271 . 
N.E.2d 62, App. 1971. Accord, Peogle v. Beall, 290 N.E.2d 410, 
App. 1972. . 

1" 
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Part Three. Theft And Related Offa ••••• 

'4-'-301. Definitions. 

In this part, unl ••• a different "&Ding plainly i8 required, 

the definitions given ia chapter 2, 94-2-101 apply. 

Historical Note 

Enacted: M.C.C. 1973, § 94-6-301, Sec. 1, Ch. 513, Laws 
of Montana 1973 

Source: New 

Prior Law: None 

Annotator's Note 

J. Guthals 

This part of the new Criminal Code dealing with Theft and Related 
Offenses comprises a comprehensive treatment of crimes which have 
presented numerous problems to courts and attorneys. The thirteen 
substantive provisions of this part encompass the former offenses of 
larceny, larceny by trick, embezzlement; false pretenses, confidence 
games, fraudulent checks, receiving stolen property and many other 
crimes which were the subject of at least four chapters in the old 
Code. The approach taken by the new Code eliminates the troublesome 
technical distinctions traditionally made between different forms 
of theft and avoids entirely any reference to prior statutory or 
common law terminology. Illinois Criminal Code, Title 38, Chapters 
16 and 17 are the source for most of the provisions in this part of 
Chapter 6. 

"-6-302. ~b8ft. 

(1) A per.on CO-.l1:8 the often .. of t.heft when ha purpoaely 

or knowingly obtail1. or exert:. unaut.hori •• d control owr property 

of the owner, and a 

Ca) ha. the purpo •• of depr!v1n9 the owner ot the propertYI 

or 

(b) purposely or knowingly ua •• , conceals, 01" abandons the 

property in suoh manner a. to dQprive th. ovnar of t!he proporty, 

or 

-241-



(0) as •• , conceals, or Abandons the property knowing .uch 

\lae I conoealment or abandonment probably will deprive the owner of 

the property. 

(2) A per.on commits the offeDa. ot theft when be purposely 

or knowingly obtains by thr.ll~ or deception ooAtrol over property 

of the own.r, and. 

Ca> has the P'l1'pO •• ot depriving the owner of the property, 

01" 

(b) purposely or klrmd.ngly 0... conceal., or abandona the 

property in auob maNun: .. to 4eprive the owner of the property, 

or 

(0) us.a, conGeals, or abandons the pr~'p.rty knowinq such 

us., coaceal_nt or abandoAaent probably "1111 deprive the owner of 

the property. 

'J) A peraon co~ta ~. offense of theft when be purposely 

oz tftowiD91y obtain. control over atoleD property knowing tbe 

property to haft beeD .toleD by another, and, 

ea) ba. the puzpo •• of 4epriviDCJ the oVll.r of the property, 

or 

(b) purposely or kaowu91y uaea, conceals or abandon. the 

pJ:Operty 1n .uob lUftIler aa to cSeprl_ tbe owner of the propertY1-

or 

(0) u ••• , conceal., or aban4OD. the property knowillq aucb 

" •• , COl\oea1I18D~ or aband.oament probably will deprive the owner of 

the pxopeJ:ty. 

(4) A pe%8Oft oonv1ote4 of the ofteR.. of theft of property 

no~ exoeedin9 ODe hundred fif~y dollars ($150) in value shall be 

tined not to exceed five bundred eollara ($500) or be imprisoned 
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in the OOUDt.y jail for any term not to exceed .ix (6) mont.h., or 

both. A person convicted ot the oft.neG of theft or prop_rty 
I 

exce.ding one hundred fifty dollars ($150) in v.l~e or theft of 

any comroonly daaeaticated hoot.d animal ahall be imprisoned 1n the 

.tate prison tor any term not to exceed ten (10) years. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-302, Sec. 1, Ch. 513, Laws 
of Montana 1973 , 

Ill.C.C. 1961, Title 38, § 16-1 

R.C.M. 1947, §§ 94-1801 et seq., 94-2801 et seq., 
repealed, Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

This section on Theft encompasses the traditional crimes of 
larceny, larceny by trick, false pretenses, embezzlement, receiving 
stolen property as well as numerous associated offenses. The Montana 
Criminal Law Commission intended that this section cover every con­
ceivable form of theft and in so doing, eliminate the common law 
distinctions which encumbered virtually everyone of the theft related 
offenses. 

Perhaps the greatest problems found in the traditional approach 
to the theft related offenses are the definitional dilemmas found 
in the terms property, possession, custody, and title. The nature 
of the property acquired has always been a determinant of which 
offense could be charged. To avoid this problem in the former code, 
the statutes contained long lists of different types of property, 
choses in action, etc. which were included in the coverage of the 
provision. The technical distinctions concerning the type of property 
interest acquired by the offender played the central role in deciding 
which offense, if any, had been committed. In Montana, these tech­
nical distinctions were twisted and juxtaposed to apply the statutes 
to activities which did not fit precisely into the common law cate­
gories. For example, in State v. Dickinson, 21 Mont. 595, 55 P. 539 
(1898), the Montana court held, contra to the traditional position, 
that both possession and title must be acquired to charge larceny 
by trick. In State v. Love, 151 Mont. 190, 440 P.2d 275 (1968), 
the court held, again in opposition to the common law, that only 
possession may be acquired in order to sustain a charge of false 
pretenses. These problems have been solved in the new Code by the 
use of the phrase "obtains or exerts control" which includes every 
possible property interest which may be acquired and by reference 
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to the broadly defined term "property" which means "anything of value." 
See M.e.c. 1973, §§ 94-2-101(34), (49), respectively. Thus, any 
possib~e interest in any kind of property is covered by this section. 

Subsection "( 1) is the key provision of this section and should 
prohibit most if not all forms of theft. The sUbsection requires that 
the obtainment of control be either purposeful (§ 94-2-101(53», with 
some design, or knowing (§ 94-2-101(28», with knowledge of facts 
and circumstances. Inadvertent or negligent exertion of control is 
not punishable. Subsection (1) (a) requires proof of a 
purpose to deprive--the mental state prevalent in most thefts. This 
mental state is ordinarily implied from the offender's disposition 
or handling of the property. Subsections (1) (b) and (1) (c) are de­
signed to cover those situations in which the purpose to 
deprive is more difficult to prove, such as the taking and subsequent 
abandonment of vehicles. Subsection (1) (b) makes such conduct an 
offense if the property has been used by the offender in a manner 
which would deprive the owner of the property of its use, while 
(1) (c) allows conviction in the alternative situation where the 
offender has knowledge that his activities will deprive the owner 
of his property. It should be noted that none of the provisions in 
subsection (1) require an intent to permanently deprive, as required 
under former law. Only obtainment of control for a sufficient period 
of time to indicate that the offender himself had dominion over the 
property is necessary under this section. Because subsection (1) 
makes no distinction concerning the way with which the property was 
obtained, the subsection should cover all conceivable forms of 
theft including receiving of stolen property. Because only two 
elements must be proved under this subsection, a: knowing exer-
tion of control and a purpose to deprive, the provision represents 
a considerable simplification from the traditional approach. 

Subsections (2) and (3) cover the specific offenses of theft 
by threat or deceit and the receiving of stolen property. While 
these crimes are included within subsection (1), the Criminal Law 
Commission felt the concise approach of subsection (1) might create 
problems of application, in view of the bulk of offenses embodied 
in that section. 

Subsection (2) prohibits the intentional acquisition of property 
of another by threat (M.C.C. 1973, § 94-2-101(63» or deception 
(M.C.C. 1973, § 94-2-101(11» when either the purpose to 
deprive can be shown or when, as in subsection (1), the purpose to 
deprive can be implied from the offenders' use of the property or 
knowledge of his conduct. "Deception," as defined in § 94-2-101, 
no longer distinguishes between representations of past, present, and 
future facts--thus, eliminating a problem which had plagued the prior 
law on false pretenses and larceny by trick. "Deception," as defined, 
includes any knowingly false misrepresentation or promise. "Threat," 
as provided in section 94-2-101 includes virtually any form of ex­
tortion. 

Subsection (3) deals with the offense of rece1v1ng stolen property. 
This particular subsection has been interpreted by the Illinois courts 
as requiring in addition to the basic elements of sUbsection (1) the 
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proof that 1) the property was stolen by someone other than the 
accused receiver; and, (2) that the defendant knew that the property 
was stolen at the lime he took possession. People v. Bers, 91 Ill. 
App.2d 166, 234 N.E.2d 400 (1968). Because of these dlfficult 
proof requirements it seems advisable to charge under subsection 
(1) (a) where possible. There only the receipt of possession with a 
p~seto deprive is required for conviction. People v. Nunn, 63 
Ill. App.2d 465, 212 N.E.2d 342 {1965). 

Subsection (4) imposes penalties depending upon the value of 
the property. If the value of the property stolen, as defined in 
§ 94-2-101(64), exceeds $150 the offense is punishable as a felony. 
Lesser thefts are misdemeanor offenses. The determinative value has 
been raised from $50 in the old Code to reflect the change in prices 
and philosophy about the seriousness of minor thefts. The wording 
for this section has been adapted from substantially similar language 
from the Illinois source. 

Note also that thefts arising from a common scheme or the same 
transaction may be aggregated to meet the $150 requirement (§ 94-
2-101(64) (c). 

Cross References 

Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Knowingly defined, M.C.C. 1973, § 94-2-l01(28) 
Property defined, M.C.C. 1973, § 94-2-10l(49) 
Obtains or exerts control defined, M.C.C. 1973, § 94-2-10l(34) 
Threat defined, M.C.C. 1973, § 94-2-101(63) 
Deception defined, M.C.C. 1973, § 94-2-101(11) 
Owner defined, M.C.C. 1973, § 94-2-101(41) 
Value defined, M.C.C. 1973, § 94-2-101(64) 

Library References 

Larceny Key No. 1 
C.J.S. Larceny, §§ 1, 4, 7, 9 

Law Review Commentaries 

15 De Paul L. Rev. 474 (1966f 
64 N.W. L. Rev. 277 (1969) 

Notes of Decisions 

Validity 

The constitutionality of this section has been challenged in four 
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cases. In ruling on these challenges the Illinois courts have held 
that the section as a whole is not unconstitutionally vague or uncer­
tain a~d that various terms used within this section such as "llnauth­
orized control" and "owner" are sufficiently definite to be valid. 
See People v. Harden, 42 Ill.2d 301, 247 N.E.2d 404, 406 (1969); 
People v. Cleveland, 104 Ill. App.2d 415, 244 N.E.2d 212, 214 (1969), 
cert. den. 90 s. Ct. 479; Peoele.v. Kamsler, 78 Ill. App.2d 349, 223 
N.E.2d 237, 237 (1966); People v. Thompson, 75 Ill. App.2d 289, 221 
N.E.2d 120 (1966). 

Construction and Application 

In applying the terminology of this section to specific factual 
circumstances, the Illinois courts have generally held that the 
statute is broad enough to encompass virtually all forms of theft 
and all types of fraudulent acquisitions of property interests. 
See People v. Henderson, 72 Ill. App.2d 89, 218 N.E.2d 795, 797 
(1966); People v. Nunn, 63 Ill. App.2d 465, 212 N.E.2d 342, 344 
(1965); People v. Marino, 44 Ill.2d 562, 256 N.E.2d 770, 778 (1970); 
People v. Bullock, 123 Ill. App.2d 30, 259 N.E.2d 641, 643 (1970). 

Elements of Offense 

Under this section two elements are necessary to constitute the 
offense of theft: a proscribed act--knowingly obtaining or exerting 
unauthorized control over property, and the requisite mental state-­
the purpose to deprive the owner of the use or benefit of the property. 
People v. Jordan, 115 Ill. App.2d 307,252 N.E.2d 701 (1969); People 
v. Jackson, 66 Ill. App.2d 276, 214 N.E.2d 316 (1966). Identity of 
the owner is an essential element of the offense of theft. However, 
because of the term "unauthorized control," it has been held sufficient 
if the owner of the property named in the indictment can be shown to 
have had some possessory interest in the property at the time of the 
offense. People v. Dell, 77 Ill. App.2d 318, 222 N.E.2d 357, 360 
(1966), cert. den. 389 u.s. 826; People v. Moyer, 1 Ill. App.3d 
245, 273 N.E.2d 210, 213 (1971). Thus, a payee of an allegedly stolen 
check was held to have had sufficient interest in the check and the 
proceeds of the check to meet the definition of "owner" of the property 
under this section. People v. Jones, 123 Ill. App.2d 389, 259 N.E.2d 
393 (1970); People v. Demos, 3 Ill. App.3d 284, 278 N.E.2d 89, 90 
(1971). See also, People v. Nunn, 63 Ill. App.2d 465, 212 N.E.2d 
342, 346 (1965); People v. Baddeley, 106 Ill. App.2d 154,245 N.E.2d 
593, 595 (1969). 

Defenses 

In general, restitution, promised or performed, is not a defense 
to theft; nor is the fact that the owner of the stolen property even­
tually recovers it. People v. Green, 74 Ill. App.2d 308, 218 N.E.2d 
840, 841 (1966), cert. den. 387 u.S. 930, rehearing den., 389 u.s. 
390; People v. Gant, 121 Ill. App.2d 222, 257 N.E.2d 181, 183 (1970). 
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Indictment and Information 

In order to correctly charge a theft, there must be alleged in 
the indictment both an act and a mental state of the defendant. An 
indictment which fails to allege either of these two elements is 
fatally defective. People v. Hayn, 116 Ill. App.2d 241, 253 N.E.2d 
575,577 (1969); Peo~le v. Nunn, 63 Ill. App.2d 465, 212 N.E.2d 342, 
346 (1965). Ownersh1p of property allegedly stolen is a necessary 
averment in an indictment for theft. People v. Berndt, 101 Ill. 
App.2d 29, 242 N.E.2d 273, 274 (1968); People v. Jones, 7 Ill. App. 
3d 183, 287 N.E.2d 206 (1972). The primary purpose for this re­
quirement that the ownership of the property be alleged in the in­
dictment is to protect the accused from a possible subsequent trial 
for the same offense. People v. Harden, 42 I11.2d 301, 247 N.E.2d 
404, 406 (1969). See also, State v. Akers, 106 Mont. 43, 74 P.2d 
1138 (1938); State v. Grimsley, 96 Mont. 327, 30 P.2d 85 (1934). 
An indictment is not defective if it fails to list the specific 
place and time of theft. People v. Orndoff, 39 I11.2d 96, 233 N.E. 
2d 378, 381 (1968); People v. Patrick, 38 I11.2d 255, 230 N.E.2d 
843, 846 (1967). See also, People v. Stevenson, 107 Ill. App.2d 
441,246 N.E.2d 309,312 (1969); People v. Slaughter, 67 Ill. App.2d 
314,214 N.E.2d 20 (1966). Minor variances between allegations 
in a complaint and the facts as finally proved at trial are not 
fatal to the validity of the indictment. People v •. Jordan, 115 
Ill. App.2d 307, 252 N.E.2d 701 (1969); People v. Kaye, 112 Ill. 
App.2d 141, 251 N.E.2d 306 (1969); People v. Harden, 42 I11.2d 301, 
247 N.E.2d 404, 406 (1969). 

Admissibility and Sufficiency of Evidence 

Circumstantial evidence surrounding theft and the possession of 
stolen property is admissible in a prosecution under this section and 
may give rise to inferences of guilt to support a conviction. People 
v. Bixler, 49 I11.2d 328, 275 N.E.2d 392, 396 (1971), cert. den. 
405 u.S. 1066; People v. Canaday, 49 Il1.2d 416, 275 N.E.2d 356, 
361 (1971); People v. Moore, 130 Ill. App.2d 266,264 N.E.2d 582, 
584 (1970). See also, People v. Smith, 107 Ill. App.2d 267, 246 
N.E.2d 880, 881 (1969); Peoele v. Curtis, 116 Ill. App.2d 298, 254 
N.E.2d 87, 89 (1969). As w~th other elements of the offense of 
theft, the required mental state may be deduced by the trial court 
from facts and circumstances surrounding the alleged criminal act. 
People v. McClinton, 4 Ill. App.3d 253, 280 N.E.2d 795, 798 (1972). 
~ee also, People v. Williams, 75 III App.2d 342, 221 N.E.2d 28 (1966). 

Instructions 

The Illinois appellate court has held that once a trial court 
gave instructions defining the crime of theft and the essential ele­
ments to be proved to sustain the charge, the court had no further 
responsibility to instruct the jury as to specific definitions of 
the mental states required in the statute. People v. Wick, 125 
Ill. App.2d 297, 260 N.E.2d 487, 488 (1970). If the defendant fails 
to make objections to instructions given by the trial court, any 
error in instructions is waived. People v. Wooff, 120 Ill. App.2d 

-247-



225, 256 N.E.2d 881, 882 (1970). 

Reversible Error 

Attention is directed to the following cases which examined 
whether the use of specific evidence constituted reversible error 
in trial court theft: People v. 'Adams, 106 Ill. App.2d 396, 245 
N.E.2d 904, 909 (1969); People v. Hyde, 97 Ill. App.2d 43, 239 N.E. 
2d 466, 470 (1968). 

Theft of Motor Vehicle 

While M.C.C. 1973, § 94-6-305 covers the specific offense of 
theft of motor vehicles, prosecution for such activities are possible 
under this section. For decisions interpreting the application of 
this section to such conduct attention is directed to the following 
cases: People v. Bullock, 123 Ill. App.2d 30, 259 N.E.2d 641, 643 
(1970); Peo Ie ex rel. Insolata v. Pate, 46 Ill.2d 268, 263 N.E.2d 
44 (1970 ; People v. Schumacher, 90 II • App.2d 385, 234 N.E.2d 574, 
575 (1968); People v. Torello, 109 Ill. App.2d 433, 248 N.E.2d 
725,728 (1969); People v. Nunn, 63 Ill. App.2d 465,212 N.E.2d 342, 
345 (1965); People v. Davis, 69 Ill. App.2d 120, 216 N.E.2d 490 
(1966) 7 People v. Smith, 107 Ill. App.2d 267, 246 N.E.2d 880, 882 
(1969); People v. Walker, 54 Ill. App.2d 365, 204 N.E.2d 141, 143 
(1965) • 

Theft of Entrusted Property 

This section encompasses the prior offense of embezzlement. It 
was held, however, that this section does not apply to a landlord's 
refusal to return a portion of a security deposit. People v. Mattingly, 
106 Ill. App.2d 74, 245 N.E.2d 647, 648 (1969). Where a charge of 
embezzlement under this section was adequately proved and established 
by evidence received in the trial court, it was held to be immaterial 
that the total amount proven to have been embezzled fell short of the 
amount alleged in the indictment. People v. Brown, 68 Ill. App.2d 
17, 214 N.E.2d 465, 469 (1966). 

Fraud or Deception 

Prosecution for theft through fraud or deception is possible 
under this section as well as under M.C.C. 1973, § 94-6-307. Because 
the elements of the offense if prosecuted under this section are 
simpler to apply than the elements of the deceptive practices statute, 
this section seems preferable and has received considerably more use 
in Illinois, which is the source for both statutes. In applying this 
statute on Theft it has been held that the acquisition 
of property through false promise of future payment was indictable-­
a considerable change from prior law. People v. Kamsler, 78 Ill. 
App.2d 349, 223 N.E.2d 237 (1966). In applying this section to 
the acquisition of property by threat, the courts have held that 
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where there has been a threat of force prosecution for robbery would 
be more appropriate than prosecution for theft by deception. People 
v~ Denman, 69 Ill. App.2d 306, 217 N.E.2d 457, 459 (1966). This 
section has been applied to defrauding an insurance company by 
burning insured property, obtainment of property by false claims 
that the property was to go for charitable purposes, purchasing pro­
perty with a forged check, securing a fur coat by using a false dri­
ver's license and social security card. See People v. Elmore, 128 
Ill. App.2d 312, 261 N.E.2d 736; 737 (1970), affirmed 50 Ill.2d 10, 
276 N.E.2d 325; Peo Ie v. Nicke Chevrolet Sales, Inc., 41 Ill. App. 
2d 50, 190 N.E.2 154, 155 1963; People v. Cassman, 7 Ill. App.3d 
786, 288 N.E.2d 667, 668 (1972); People v. Jones, 4 Ill. App.3d 
927, 282 N.E.2d 283, 284 (1972). People v. Neary, 109 Ill. App.2d 
302, 248 N.E.2d 695, 696 (1969). However, a conviction based on 
this section was overturned when the complaining witnesses were 
shown to be experienced investors who fully understood the nature of 
the defendant's scheme. People v. Warren, 2 Ill. App.3d 983, 276 
N.E.2d 92, 93 (1971). In regard to admissibility of evidence, evi­
dence indicating a subsequent scheme similar to the one with which 
the defendant is charged is proper. People v. Eill, 98 Ill. App.2d 
352, 240 N.E.2d 801, 805 (1968), cert. den. 395 U.S. 984. 

Receiving Stolen Property 

The necessary elements of rece1v1ng stolen property are 1) that 
the property was stolen; 2) that the defendant bought it or receiveq 
it knowing it to have been stolen; and 3) that he did so for his own 
gain or to prevent the owner from regaining possession of it. State 
v. Watkins, 156 Mont. 456, 481 P.2d 689, 692 (1971). Accord, People 
v. Baxa, 50 Ill.2d 111, 277 N.E.2d 876, 878 (1971). Because there 
is no longer a distinction between theft and receiving stolen property, 
one cannot be guilty of both offenses. People v. Horton, 126 Ill. 
App.2d 401, 261 N.E.2d 693, 695 (1970). For further interpretations 
of this section with regard to receiving stolen property see the 
following cases: People v. Marino, 95 Ill. App.2d 369, 238 N.E.2d 
245, 253 (1968); People v. McCormick, 92 Ill. App.2d 6, 235 N.E.2d 
832, 836 (1968») People v. Sanders, 75 Ill. App.2d 422, 220 N.E.2d 
487, 490 (1966); People v. Malone, 1 Ill. App.3d 860, 275 N.E.2d 
236, 237 (1971); People v. Everett, 117 Ill. App.2d 411, 254 N.E.2d 
659, 661 (1969); People v. LaValley, 7 Ill. App.3d 1051,289 N.E.2d 
45, 47 (1972); People v. Hansen, 28 Ill.2d 322, 192 N.E.2d 359, 
369 (1963); People v. Dell, 77 Ill. App.2d 318, 222 N.E.2d 357, 
363 (1966), cert. den. 389 U.S. 826; People v. Gates, 29 I11.2d 
586, 195 N.E.2d 161, 163 (1964). 

Value of Property 

The value of stolen property is a material element of the offense 
of theft which must be proved by the state to determine the degree of 
punishment for the offense. People v. Dell, 52 Ill.2d 393, 288 N.E. 
2d 459, 461 (1972); People v. Jordan, 115 Ill. App.2d 307,252 N.E.2d 
701, 702 (1969). In the absence of ccntrary evidence, testimony as 
to the worth of stolen property is the proper proof of its value. 
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People v. Newton, 117 Ill. App.2d 232, 254 N.E.2d 165,167 (1969). 
While judicial notice may be taken of the fact that certain property 
has value, the court may not conclude that value exceeds $150. 
People'v. Tassone, 41 Ill.2d 7, 241 N.E.2d 419, 422 (1968), cert. 
den. 394 U.S. 965; People v. Kelly, 66 Ill. App.2d 204, 214 N.E.2d 
290, 293 (1966). Ordinarily, however, expert testimony should be 
used in ascertaining the value of stolen goods. People v. Dell, 
77 Ill. App.2d 318, 222 N.E.2d 357, 361 (1966) cert. den. 389 U.S. 
826; People v. Webb, 131 Ill. App.2d 206, 268 N.E.2d 161, 164 (1971). 
See also, People v. Nelson, 117 Ill. App.2d 431, 254 N.E.2d 529, 
530 (1969); People v. Briseno, 2 Ill. App.3d 814, 277 N.E.2d 743, 
744 (1972); People v. Styles, 75 Ill. App.2d 481, 220 N.E.2d 885, 
888 (1966). 
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94-6-303. Theft of Loet Or M1.1.i~ Property. 

(1) A person who obtains control owr lost or mi.laiJ 

prop~rty OQmmita the off8A •• of theft when he. 

(a) knows or leams t.'l. identity of the owner or knows, or 

1e aware of, or learns of c. J:'8uOftable IDSthod of identifying the 

owner, and 

(b) faile to take reaaonable ... urea to re8tore the 

property to the owner, and 

(c) ha. the purpo •• of 6eprlv1D9 the owner permanently of 

the uae 01' benet! t of the Pl'Operty. 

(2) A person convicted of theft. of loat or JOialaid property 

ahall b. tined DOt to exceed five hundred dollars ($500) or be 

imprisoned 1D t.he COWlty jail for a period not to exceed six (6) 

aontha. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-303, Sec. 1, Ch. 513, Laws 
of Montana 1973 

I11.C.C. 1961, Title 38, § 16-2 

R.C.M. 1947, § 94-2709, repealed, Sec. 32, Ch. 
513, Laws of Montana 1973 

Annotator's Note 

J. Gutha1s 

This section restates former Montana law concerning theft of 
lost property in a manner which should eliminate the common law 
distinctions which made enforcement of the statute difficult. 
The prosecution must establish each of the three elements set forth 
in the statute: (1) that the finder had some "clue" to the identity 
of the owner either through actual or constructive knowledge at 
the time of finding or afterwards; (2) that the finder failed to 
use reasonable measures to restore the property to the owner; and, 
(3) that the finder had the purpose, with a conscious objective, 
to permanently deprive the owner of the found property. As written, 
the statute avoids the traditional requirement of an initial 
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trespassory taking which prevented the honest finder who later mis­
appropriated the goods from being prosecuted. The statute also 
eliminates the former distinction between lost property and mislaid 
property which held that mislaid property was presumed to have a 
clue to ownership, while lost property was the subject of no pre­
sumptions. The above difficulties are avoided by subsection (1) 
which provides, in effect, that the clue to owernship may occur 
at any time and that the trespassary taking may thus occur whenever 
the clue is discovered and not aGted upon. Subsection (3) retains 
the traditional mental state of a purpose to permanently deprive. 
Ordinarily, this mental state may be implied from the offender's 
use of the property. The wording for the substantive part of this 
section is identical to the Illinois source, but the penalty pro­
vision has been completely changed. 

Cross References 

Obtains control defined, M.C.C. 1973, § 94-2-101(34) 
Property defined, M.C.C. 1973, § 94-2-101(49) 
Owner defined, M.C.C. 1973, § 94-2-101(41) 
Knowledge defined, M.C.C. 1973, § 94-2-101(28) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 

Larceny Key No. 10 
C.J.S. Larceny, § 49 

Library References 

94-6-304. Theft Of Labor or Servic •• O~ u •• Of Property. 

(1) A pe~.Ol\ commits «:he offen •• of tb.ft whe.. he obta1r~s 

the temporary use of pmperty, labor 01' •• rv1oes of .Bother which 

an available only for hir., by _ans of threat or deception or 

knowing that such U8. i. without the CODaeat of thQ per.on 

providing the PJ:Oporty, labor or services. 

(2) A person oonv1c~o4 of theft. of l,abor OJ: •• rvices or USf) 

of property shall be fined not to exceed five bund%'od dollars 

'$500) or be iJapri80Aed ill the county jail for a term not to 

exceed six 'i) .. the, or both. 
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Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-304, Sec. 1, Ch. 513, Laws 
of Montana 1973 

I11.C.C. 1961, Title 38,. § 16-3 

R.C.M. 1947, § 94-1805, repealed, Sec. 32, Ch. 
513, Laws of Montana 1973 

Annotator's Note 

J. Gutha1s 

While the prOV1S10ns of the general Theft section (94-6-302) are 
sufficiently broad to include the theft of labor or services, this 
section provides a more specific alternative misdemeanor offense 
which may be charged. The prosecution must establish two elements 
for conviction: (1) the obtainment (M.C.C. 1973, § 94-2-101(33» 
of use of the property, labor, or services, and (2) by means of 
threat (M.C.C. 1973, § 94-2-101(63» or deception (M.C.C. 1973, 
S 94-2-101(11» or with knowledge (M.C.Ca 1973, § 94-2-101(28» 
that the use was without consent (M.C.C. 1973, § 94-2-101(68». As 
with section 94-6-302, a permanent deprivation is not required. The 
wording for this provision in Theft of Labor or Services is identical 
to the substantive subsection of the Illinois source. 

Cross References 

Deception defined, M.C.C. 1973, § 94-2-101(11) 
Obtain defined, M.C.C. 1973, § 94-2-101(33) 
Property defined, M.e.c. 1973, § 94-2-101(49) 
Theft, M.C.C. 1973, § 94-6-302 
Threat defined, M.C.C. 1973, § 94-2-101(63) 

Notes of Decisions 

Purpose 

An Illinois court has held that by enacting this statute, the 
legislature intended to protect all types of businesses from the 
unscrupulous practices of prospective customers. People v. Dillon, 
93 Ill. App.2d 151, 236 N.E.2d 411,412 (1968). However, it should 
be noted that such conduct is also effectively prohibited under 
M.C.C. 1973, § 94-6-302 which is the general Theft statute. 
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' .. 6-305. UQautho~i.ed Us~ Of MOtor Vehicles. 

(1) A persCD oo.-ita the offense of ~authorlled use of 

~Z' vehicles if be koowin,ly opera._ the automobile, aJ.xplane, 

IIIOtorcycle, JROtomoa., or other aotor-pl'opelled vehicle of another 

without bie oonaent. 

(2) A persoD convicted of unauthorized use of motor 

vehioles shall be fined not to eXO&ed five hundred dollars ($500) 

or be imprisoned ill the COWlty jail tor any term not to exceed .ix 

(6) mocth., 01' both. It 1. an affirmative defense that the 

offender raaaonably ~.li.vad that the owner would bave consented 

to the opera'ioD. b.d he knOWl\ of 1 to. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-305, Sec. 1, Ch. 513, Laws 
of Montana 1973 

M.P.C. 1962, § 223.9 

R.C.M. 1947, § 94-3305, repealed, Sec. 32, Ch. 
513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

The conduct prohibited in this section is effectively covered 
by the Theft section 94-6-302. This provision, however, provides 
an alternative and more advantageous theory for prosecuting such 
conduct as joy riding and unauthorized use of a vehicle by a bailee. 
First, the elements which must be proved for conviction place a 
lesser burden on the state than the theft section requires. The 
elements are (1) knowing operation of the vehicle, (2) without the 
consent of the owner. Secondly, this section permits the prosecutor 
to charge a misdemeanor for the prohibited conduct, rather than a 
felony as would be required in most cases under the Theft section. 
The third advantage to using this section is the affirmative defense 
of constructive consent, which is especially useful in situations 
where the vehicle has been used as a necessity in emergency situa­
tions. "Knowing" is defined in § 94-2-101(28); "without consent" is 
defined by § 94-2-101(68). While this section defines most commonly 
misappr6priated motor vehicles, the word "vehicle," as defined in 
§ 94-2-101(65), provides a broad catch-all in the phrase "any other 
motor propelled vehicle." The wording for this section has been 
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"' 

adapted with substantial changes from the Model Penal Code source. 

Cross References 

Knowing defined, M.C.C. 1973, § 94-2-l0l(28) 
Without consent defined, M.C.C. 1973, § 94-2-l0l(68) 
Vehicle defined, M.C.C. 1973, § 94-2-l0l(65) 
Motor Vehicle Code, R.C.M. 1947, § ~2-2l0l et seq. 

Library References 

Automobiles Key No. 6 
C.J.S. Motor Vehicles, § 688 

' .... ' .. 306. Offender'. latereat 1ft '1'h. property. 

(1) It. 18 DO defen.. to a c::har:v80f theft ot proporty that 

the off.neier baa an lAur: •• t til.reiD, when the owner a180 haa an 

inter.st. w which the of tude&' 1. Dot anti t.led. 

(2) 1. ia no defens8 that theft was from tbe offender's 

_pou.e, except. that lIi.appropriaUon of household and persCIIlal 

affects, OJ: other propel'ty DOnaallJ aoce •• 1ble to both spousea, i. 

theft. ocly if 1 t ocoua after th. parti.. haft ceased 11 ving 

together. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-306, Sec. 1, Ch. 513, Laws 
of Montana 1973 

Ill. C.C. 1961, Title 38, § 16-4 

None 

Annotator's Note 

J. Guthals 

This section setting forth those instances in which the offender's 
interest in the property taken will be a defense to a theft related 
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crime has been taken without significant change from the Illinois 
source. The section is explained fully in the comment below. 

Revised Criminal Law Commission Comment 

L. Elison 

Subsection (I) is substantially the same as Model Penal Code, 
Tent. Draft No.2, § 206-11. The provision removes any doubt re­
garding the commission of theft by a co-owner, such as a partner, 
joint tenant or tenant in common, or any other type of co-owner 
who exercises unauthorized control with the purpose to permanently 
deprive a co-owner of his interest in the property. 

Subsection (2) recognizes that unless the husband and wife have 
separated and are living in separate abodes when the supposed theft 
occurs, the criminal law should not intrude into what is a civil 
fight over property, the true ownership of which is dubious at best. 
The divorce court should be better informed regarding the relation­
ship between the parties and should determine the proper distribu­
tion of the property. If, however, the parties have separated and 
are living in separate abodes and theft occurs, there seems to be 
no good reason why such conduct should not be punished. 

Cross References 

OWner defined, M.C.C. 1973, § 94-2-101(41) 
Property defined, M.C.C. 1973, § 94-2-101(49) 
Theft, M.C.C. 1973, § 94-6-302 

Library References 

Larceny Key No. 26 
C.J.S. Larceny, § 1, 3 

Law.Review Commentary 

15 De Paul L. Rev. 474 (1966) 
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9'-6-307. Decepdv. ",.actloea. 

(1) A per.oa ooanJ. ttl the off.D.. of deoepU ve practices 

w~ ha purpo •• ly or knowingly. 

(a) oau ••• another, by deception or threat, to 8XQOUte a 

dooument cU._posinC} of property or a document by which a pecuniary 

obllvation is bcurredl 01' 

(b) make. or directs another to .aka a lal.. or deceptive 

atatemant addre •• ed to the publio or aDY person for the purpose of 

promoting or p~urinq the .ale of property or .ervices, or 

(e) .ak •• 01' 41recta ano~r to uta or Mowingly accept. a 

falae or deceptive state .. nt to uy parson respecting his 

finanoial coDdition for the purpoea of procuxing a lOaD or credit, 

or 

Cd) obtains, or att.ellpt.a to obtain property. labor or 

•• rvice. by any ot the tollowiDg _an •• 

(i) 0-109 a ct'tKUt oard wbiob va. 1 ••• d to aDothor, 

without ~e other's con •• nt. 

(11) Osin9 a cndl.t oard that haa been revoked or cancelled. 

(1ii) U81a9 a oredit card that ha. bean falsely made, 

«:OUl'lterfeit.ed, or altered in any Dlaterial reapect. 

(iv) Using the pretended number OJ: deaoription of a 

fieU t.!ous end! t card. 

(v) Using a CS'edit card which haa expired provided that 

endi t. oard clearly indicates t.be expiration date. 

(2) A penon convicted of the offen.e of deeepti va 

pxaetic8S shall be fined I\Ot ~ exceed five hundred dollars ($~OO) 

or be ir.1prisoned in tme counf!y jail tor any term Qot to exceec 81:'< 

(6) aontha or both. It the deceptiva pract.iooa are part of i! 

-257-



COIDIIOn .chama or the value of any property, labor, or a.rvloea 

obtained, or attempted to be obtained exceed. one hundred fifty 

dollar. ('150) then the off.n4er ahall be 1mpriaoned in the Btate 

prillOO fOl: any teo. DOt to exceed ten (10) year •• 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-307 by Sec. 1, Ch. 513, Laws 
of Montana 1973 

Ill. C.C. 1961, Title 38, § 17-1 
I 

See Chapters 18 and 21 of Title 94, R.C.M. 1947, 
repealed by Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

The purpose of this section is the punishment of a wide variety 
of deceptive conduct in which either the act or the mental state 
does not fall within § 94-6-302. As such this section should be 
considered supplementary to § 94-6-302. Perhaps the most signifi­
cant difference between this section and § 94-6-302 is that 94-6-302 
requires in addition to the purposeful or knowing act that there be 
a purpose to deprive the owner of the property. 

Subsection (1) (a) requires that the state show only that the 
defendant by "deception or threat" caused the execution of a document 
disposing of property or incurring an Obligation. The defendant's 
purpose in causing the execution is irrelevent, i.e., he need not 
have a purpose to deprive. It should be noted that this subsection 
is applicable to salesmen who go beyond a mere "puffing" of their 
wares. 

Subsection (1) (b) is essentially a ban on false or misleading 
advertising, replacing R.C.M. 1947, § 94-1818, 94-1819, 94-1821. 
The gist of the offense is a statement made purposely or knowingly 
for "the purpose of promoting or procuring" a sale. This section 
is directed to the public statement. It should be noted that there 
need be no proof of "purpose to deprive" or an actual sale to support 
a conviction under this subsection. 

Subsection (1) (c) replaces prior law R.C.M. 1947, § 94-1803 and 
continues the prohibition of false statements to obtain a loan or 
credit. It should be noted under this subsection that there is 
no requirement of "purpose to deprive" and it is not necessary 
that the individual charged with making the false statement actually 
obtain credit or a loan. 
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Subsection (1) (d) 'makes the wrongful use of a credit card 
which belongs to another or which is forged or expired specifically 
punishable. While in most instances the conduct which this sub­
sect~on covers will also be punishable as theft, this section will 
offer an answer to those situations in which it is not possible to 
show a purpose to deprive, as for example, when a credit card is 
used by an individual who claims he planned to repay the holder 
prior to the billing date on the credit account. It also offers 
an alternative to the invocation of the higher penalties of the 
theft section for tnose situations which do not merit felony 
treatment. 

Summarized CrIminai Law Commission Comment 

M. Sehestedt 

The four subsections of this section are intended to cover 
deceptive practices which might not fall under the prohibition of 
S 94-6-302, Theft. 

Section 94-6-307 is designed to cover a greater variety of 
deceptive practices than were formerly proscribed by Montana law. 
See Title 94, Chapter 18, which contains such offenses as: ob­
taining property or services by false pretenses; confidence games; 
sale without the consent of holder; deception in the sale of land, 
etc., and Chapter 21, Fraudulent conveyances. See also R.C.M. 1947, 
S 94-1803, False statement respecting financial condition and § 94-
35-256 Workmen-false representation to procure. 

Cross References 

Deception defined, M.C.C. 1973, § 94-2-l0l(11) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Property defined, M.C.C. 1973, § 94-2-101(49) 
Purpose, purposely defined, M.C.C. 1973, § 94-2-101(53) 
Threat defined, M.C.C. 1973, § 94-2-101(63) 

Library References 

False Pretenses Key Nos.7 et seq. 
Larceny Key No. 14(4) 
C.J.S. False Pretenses, § 8 et seq. 
C.J.S. Larceny, §§ 7, 23, 36 

Notes of Decisions 

Construction and Application 

As with the general section on Theft, § 94-6-302, which overlaps 
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with the prov1s10ns of this section, it has been held that absolute 
liability is not provided for the conduct described herein. To 
impose liability, an intent to defraud is necessary. People v. 
Billingsley, 64 Ill. App.2d 292, 213 N.E.2d 765 (1966). This 
section has been generally applied to fraudulent acquisitions of 
property by use of credit cards, while section 94-6-302 has been 
used for more traditional forms of theft. See People v. Enright, 
1 Ill. App.3d 654,275 N.E.2d '294 (1971); People v. Adornetto, 3 
Ill. App.3d 647 (1972). 
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(1) A ~rson coaAita tho off.D.. or deceptive busine •• 
. 

peoeti.,.. 1f in the cour •• of eRY-9in9 in a buin ••• , Ooouptlt,ion, 

or prof ••• loa be purpos.ly or knowingly. 

(a) G •• a or po ••••••• for use a ralae weight or me.Bure, or 

aay other device for fal •• ly det.nd.1d~9 or raoording any quality 

or quantit.y, or 

(b) sell8, offer., or expo ••• tor •• 1., or delivers le •• 

than the r.pn.eoted quantity of any ool'llDCdi ty or •• rviae, or 

(0) takea or attempt. to take IIOro than the r:eproNAted 

quantity ot any ao.o41ty 01' .ervice vh_ aa buyer he furnished 

the we19ht or me.ave, OJ: 

(4) eella f oftere 01" expose. for •• 1. adulterat.ed 

(.) •• 118, offerl or ~a .. for .ale mislabeled 

coJlDOd1 ti •• , or 

(f) Mak ••• deceptive atatement regarding the quantity or 

price of 9004. in any adV8~l .... nt a4dreaaed to the public. 

(2) -Adult.rated- - _ana vary 1D 9 from tho standard of 

composition or quality pre~rlbed by statute or lawfully 

_____ proll'\u1v&ted admini.trative requla'tion, 0.1' if none, aa set by 

•• t4bllshed co.mor1cal uaaqe. 

(J) -Hi.1Abeled- Mana, 

(a) varying fro. th. atanducl of truth or disclosure in 

labeling prescribed by statute or lawfully promul9Atea 

.amin1atrative regulation, or if none, u eat by establiehad 

commeroial USAqa, or 
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(b) represented.. beiftg an.ot:her person'. produce, though 

otherwi •• labeled aGearately .. to quality a,,<1 quantity. 

(4) A p.raon aoa~ated ot the offen •• of deceptive bua1n •• s 

praotice. ahall be fiDed Dot to exceed rlYe hundred dollars ($500) 

OJ: be imprieoned in tbe ooW\1:y. ja11 fOJ: a tem. not to exc •• d six 

(6) month., or ))oth. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-307 by Sec. 1, Ch. 513, 
Laws of Montana 1973. 

Proposed Michigan Code 4105 

See R.C.M. 1947, §§ 94-1814, 94-1815, 94-1816, 
94-1817, 94-1818, 94-1819, 94-1820, 94-1821, 
94-1901, 94-1902, 94-1903, 94-1904, 94-3502, 
94-3503, 94-3505, 94-35-145, 94-35-146, 94-35-147, 
94-35-217, 94-35-227, 94-35-270, 94-35-271, 
94-35-271.1, 94-35-271.2, 94-35-271.3 and 94-
271.4 repealed by Sec. 32, Ch. 513, Laws of 
Montana 1973 

Annotator's Note 

M. Sehestedt 

The purpose of this section is the punishment of a wide variety 
of deceptive conduct which might not be within the purview of the 
general section on theft. This section replaces a number of sections 
of the prior law dealing with the contents of goods, labeling, and 
the use of false weights and measures. This section provides a 
single, simple definition for false weights and measures, short 
weight sales and purchases, adulteration, mislabeling of commodi­
ties, and false advertising. 

It should also be noted that under this section there need be 
no showing of a "purpose to deprive" state of mind. All that need be 
shown is the knowing or purposeful doing of one of the prohibited 
acts. Subsections (3) and (4) provide definitions of "adulterated" 
and "mislabeled" for use when applicable with the subparagraphs of 
subsection (1). 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 
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Library References 

Druggist Key No. 12 
C.J.S. Druggist Sec. 5, 12, 14, 36A 
False Pretenses Key Nos. 3 et seq. 
C.J.S. False Pretenses, §§ 8 et seq. 
Food Key Nos. 5, 6, 11 et seq. 
C.J.S. Food, §§ 18, 21, 22, 24, 26-28 
Trade Regulation Key No. 339 
C.J.S. Trade-Marks, Trade-Names and Unfair Competition, 

5§ 66 et. seq., 219 et seq. 
Weights and Measures Key Nos. 5, 10 
C.J.S. Weights and Measures, §5 4, 9 
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'4-6-309. Xa.u1b9 A 8a4 Check. 

(1) A per.on oo~lt. tbe off •••• of 1.au1ng a bad oheck 

when" w1th th. purpo •• of ObtainlD9 control over pl'Opez:ty or to 

a.cure property, labor or •• rv1oa8 of anothor, he i.sues or 

4eli vare a check or other oral: QpoD • real or fi ct.! t.1oua 

depoaitory tor the payment ot .oney, knOWing that it will not be 

paid by i:he aopos1t:ozy. 

(2) Xf the offender has an aCClOunt. with the depository, 

fail'lN to make ~ood the cheek or other order w1tbtn fivo (5) days 

after w1tun Qotice of AODpaJMDt. bas been received by t.be issuer 

1. prima facie evidence that be leN" that it. would ftCt be peil.~ by 

the depoaltozy. 

(3) A peraon OODvicted of i •• uiD9 a bad check .hall be 

fined not to eXOfiod five bUl\d.ncS dollars ($500) or be ilRpr180ned 

111 the county jail for any ten not: to exceed au (6) aonths, or 

both. If the offender: ha. 8ft9aged 11l 1 •• u109 baeS cbec:lcs which are 

part of • OOIaIOn sch_, O~ if the value of any property, labor or 

.. nice. obtained, or: att..apud to be obtained axceeds one bundred 

f1fty dollars "150), h •• ball be imprisoned in the .~at. prison 

for any tana not to exceed tell (10) reus. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-309 by Sec. 1, Ch. 513, 
Laws of Montana 1973 

I11.C.C. 1961, Title 38, § 17-1(d) 

R.C.M. 1947, § 94-2-702 and 94-2007 repealed by 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

This section replaces R.C.M. 1947, § 94-2007, Making, Passing 
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or Uttering Fictitious Bills, etc. and R.C.M. 1947, § 94-2702, 
Uttering Fraudulent Checks or Drafts. The principal change is the 
consolidation of the fictitious depository section (94-2007) and 
the no funds/insufficient funds section (94-2702). In the consoli­
dation the S-day notice provision (subsection (2) of the new code) 
of R.C.M. 1947, § 94-2702 has been carried over. This provision, 
which is applicable only to those cases in which the accused has 
an account with the depository' on which the check or other order 
is drawn, does not require that the offender be given five days 
notice of dishonor but does provide that failure to make the 
check good within five days after receiving notice of dishonor 
is prima facie evidence of knowledge that it would not be paid. 
Of course, in cases in which the defendant did not have an account 
or the depository is non-existent the inference that he did not 
expect the check or order to be paid is so overwhelming that no 
presumption would seem necessary. An exception under prior law 
would also appear to be continued, although not explicitly, in 
that there would seem to be no offense if the individual accepting 
the check knows that it is not valid or will not be paid, in 
which case the defense of consent could be interposed (see M.C.C. 
1973, § 94-2-111). Similarly, this section does not change Mon­
tana law which held a post-dated check did not fall within the 
bad check provisions of prior law in that it was in the nature 
of a promissory note and not an order. (See State v. Patterson, 
75 Mont. 315 (1926». 

It should also be noted that it will be possible in most cases 
to apply either the provisions of this section or of the general 
section on Theft, M.C.C. 1973, § 94-6-302, to bad check activities. 
The decision as which section should be applied is essentially one 
of prosecutorial discretion and should hinge on both the circum­
stance surrounding the offense and the character of the accused. 

In the event the check is passed as part of a common scheme 
or the property obtained exceeds in value $150, SUbsection (3) 
provides for an increased penalty; in all other cases the punish­
ment has been reduced to a misdemeanor. The term "common scheme" 
is defined by § 94-2-101(7) and would allow the imposition of 
increased penalties whenever it can be established that a series 
of bad checks was cashed with a limited time frame. 

Summarized Revised Criminal Law Commission Comment 

M. Sehestedt 

Bad check laws, in addition to eliminating the doubt as to 
liability on false pretenses, accomplish two other things which 
seem worth preserving: (a) they eliminate the requirement of 
proof of obtaining property by means of false pretense; and (b) 
they create a presumption of knowledge that the check would not 
be paid under certain circumstances. The presumption of knowledge 
is probably the most important practical reason for maintaining 
special bad check provisions. 
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-, 

Cross References 

'Common scheme defined, M.C.C. 1973, § 94-2-101(7) 
Knowing, knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Property defined, M.C.C. 1973, § 94-2-101(49) 
Value defined, M.C.C. 1973, § 94-2-101(64) 

Library References 

Forgery Key No. 16 
C.J.S. Forgery, § 37 

Notes of Decisions 

Caution should be used in considering the elements of this 
offense as set out in the Illinois decisions. While the Montana 
provisions are drawn directly from Illinois, the Illinois bad check 
provisions are a part of ,a general statute dealing with deceptive 
practices (Title 38, § 17-1) which is prefaced with the general 
requirement that each of acts proscribed in the subsections be 
done with the intent to defraud. Montana has adopted for its 
bad check provision only subsection (d) of Ill.C.C. 1961, Title 
38,S 17-1 and did not include the preliminary requirement that 
the acts be done with the intent or purpose to defraud. Accor­
dingly, in Montana there is no need to either allege or prove 
that the check was drawn with intent to defraud. It is only 
necessary to allege and prove that the check or order was drawn 
with the purpose of obtaining property or services and that the 
accused knew that it would not be paid. See, People v. Lanners, 
122 Ill. App.2d 290, 258.N.E.2d 390 (1970); First Nat. Bank of 
Decatur v. Insurance Co. of North America, C.A., 424 F.2d 312 
(1970), cert. den. 90 S.Ct. 1844, 398 u.s. 939; People v. Tenen, 
270 N.E.2d 179 (App. 1971). 
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1. 

(1) A persan oomsdta the off.n.. of for981:Y when, with 

puq,o •• t.o defraud, be kDow1l'lqlya 

C., without •• Cbo~ltr mak •• oEal~er. aDy document or other 

object apparantly capable of .beJ.aq uaed to defrawi another in such 

NDner that. It p,arport. ~o he'Wt been _de by another or at another 

tiae, O~ with difterent pzonaton_, 01' of different composition, 

oX' 

(b) i •• ue. or deUvere .uch 400waent. or other objoct 

kDowiD9 it to ha .. been t.bWl made or alt.ered, or 

(0) po.se •••• witb the p\~ •• of i8suing or daliverln9 any 

.uob dOOWDeftt. or other o!>ject. kMv1n9 $. t to have been thull made or 

alteNd, or 

(4) po ....... with kDOWledg8 of ita charaot.er any plate, 

d!., or other .y:Loe, .pp_a~WI, equ!paMnt or art.icle specifically 

de.igned foc u.. 1ft oounterf.iting or o~herwi •• forging written 

in.truments. 

(2) A purpo.e" defrau4 _._ the purpose of cauainq 

anoth.r to .S8W1&, cr.ate. tranafer, alter or tenlinate any right, 

obligation or POW8%' with refareACfI to ally person or proporty. 

(3) A docwaent or othor object oapable of being usect to' 

defraud anot.ber 11'lcluda. t but ia not lilllJ.ted to, one by which any 

right, obligation, or ~ar with. reterence to any peraon or 

property !lay be created, transferred, altered or tandnated. 

(4) A per.on convicted of the offane. of forgery sball be 

tined not to exceed five hundred dollars ($500) or be :Lntpriconed 

1n the ccUDty jail for any term not to exceed six (6) months or 

both. If the forgery i. part of • COmoA soheme or if tho value 

of the property, labor or .ervioo. obtained or attempted to be 
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obtained, exc •• ds one hundred fifty dollars ($150) tho offandar 

.ball be imprisoned 1n the -tat. pr180n tor any term not to exceed 

twenty (20) yean. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-310 by Sec. 1, Ch. 513, Laws 
of Montana 1973 

I11.C.C. 1961, Title 38, § 17-3 

R.C.M. 1947,' § 94-2001, 94-2002, 94-2005, 94-
2006 and 94-35-226 to 94-35-236 repealed by 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

This section replaces a number of prior provisions proscribing 
various forms of forgery including § 94-2001, Forgery of Wills; 
§ 94-2002, Making False Entries in Records or Returns; § 94-2003, 
Forgery of Public or Corporate Seal; § 94-2005, Forging Telegraphic 
Messages; § 94-2006, Possessing or Receiving Forged or Counterfeit 
Bills or Notes With Intent to Defraud; and various sections dealing 
with trademarks, § 94-35-226 to 94-35-236. To avoid one of the 
sources of trouble under prior forgery laws "a purpose to defraud" 
is broadly defined in subsection (2) and subsection (3) gives a 
broad definition of "document or other subject capable of being 
used to defraud" which is illustrative but not limited to any ob­
ject which affects any right. 

Transactions covered by this section are also largely covered 
by the section on Theft, § 94-6-302. However, subsections (1) (c) 
and (1) (d) extend the prohibition to possession of such documents 
and devices with the purpose of issuance or use. The offense has 
been reduced to a misdemeanor although an increased penalty has 
been retained for those cases involving either a common scheme or 
property worth in excess of $150. 

Revised Criminal Law Commission Comment 

L. Elison 

There is doubt that a specific forgery law is necessary be­
cause the provisions dealing with theft by deception (§ 94-6-302(2» 
should be adequate to cover forgery. Forgery is retained as a 
distinct offense partly because the concept is so embedded in 
popular understanding that it would be unlikely that any legisla­
ture would completely abandon it, and partially in recognition 
of the special effectiveness of forgery as a means of undermining 
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public confidence in important symbols of commerce, and in per­
petrating large scale frauds. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Purpose defined, M.C.C. 1973, § 94-2-101(53) 

Library References 

Forgery Key No. 1 
C.J.S. Forg~ry, § 1 

Notes of Decisions 

Elements of offense 

The essential elements of forgery are false writing or an 
alteration of an instrument which as written is apparently capable 
of defrauding coupled with an intent to defraud. Peoele v. Dauphin, 
53 Ill. App.2d 433,203 N.E.2d 166 (1965). A common ~nstance of 
forgery is the use by an offender of a fictitious person as a 
purported maker of a bank draft. People v. Lanners, 122 Ill. 
App.2d 290, 258 N.E.2d 390 (1970). However, this section is 
broad enough to incorporate all forms of forgery within its 
coverage. People v. Merchant, 5 Ill. App.3d 636, 283 N.E.2d 724 
(1972). 

Instruments capable of forgery 

Despite the fact that technically an instrument is void or 
not payable, it may still be the subject of a forgery prosecution 
if the necessary elements of culpability are present. See, for 
example, People v. Marks, 63 Ill. App.2d 384, 211 N.E.2d 548, cert. 
den. 385 U.S. 876 (1965); People v. Dauphin, 53 Ill. App.2d 433, 
203 N.E.2d 166 (1965); People ex reI. Miller v. Pate, 42 Ill.2d 
283, 246 N.E.2d 225 (1969). 

Indictment and information 

For discussions of various indictments and informations based 
on this section attention is directed to the following decisions: 
People v. Marks, 63 Ill. App.2d 384, 211 N.E.2d 548, cert. den. 
385 U.S. 876 (1965); People v. Broverman, 4 Ill. App.3d 929, 282 
N.E.2d 279 (1972); People v. Moyer, 1 Ill. App.3d 245, 273 N.E.2d 
210 (1971); People v. Dzielski, 130 Ill. App.2d 581, 264 N.E.2d 
426 (1970); People v. Merchant,S Ill. App.3d 636, 283 N.E.2d 724 
(1972); People v. White, 130 Ill. App.2d 775, 267 N.E.2d 129 (1971), 
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app. after remand. 3 Ill. App.3d 792, 279 N.E.2d 87; People v. 
Meeks, 55 Ill. App.2d 437,205 N.E.2d 62 (1965) • 

• 

Description of Instrument 

In a forgery indictment, the instrument may be described in 
two ways, either by its purport description or by its tenor des­
cription. If both descriptions are used, however, they must be 
compatible. People v. Addison, 75 Ill •. App.2d 358, 220 N.E.2d 
511 (1966). 

Evidence 

Evidence concerning subsequent forgeries may be properly 
admitted in a prosecution under this section for the purpose of 
establishing identity, intent, knowledge, or a common scheme or 
plan. People v. Clark, 104 Ill. App.2d 12, 244 N.E.2d 842 (1969). 
In forgery prosecutions, proof must often be by circumstantial 
evidence. People v. Dauphin, 53 Ill. App.2d 433, 203 N.E.2d 
166 (1965). Where proof of a forged instrument is established, 
an intent to defraud is presumed. People v. Dauphin, supra; 
People v. Bailey, 15 Ill.2d 18, 153 N.E.2d 548 (1958). 

Sentence and punishment 

Forgery and theft are separate offenses. When a conviction 
for both crimes arises out of the same transaction, however, only 
the greater of two sentences should be imposed--the lesser to run 
concurrently. People v. Rose, 7 Ill. App.3d 374, 287 N.E.2d 195 
(1972). The purpose of the forgery may be examined to determine 
the seriousness of the offense. People v. Palmer, 2 Ill. App.3d 
934, 274 N.E.2d 658 (1971). 
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'4-6-311. Obsouring The ldontity of A Machine. 

(1) A person co_t. the often •• of obaourlrag the iuentity 

of • machine if bet 

Ca) reMO"., defaces, cove~., alt.~8, de8t~oy. or otherwise 

ob8cures the manufacturer'. ..rial aumber or any o1:her 

cU,atin<jUiahiag idel\t,lficat.iOlI Damber or mark upon any snachiM, 

vehicle or el.ctrioal devlc::a, with. the pUrp0ll8 to c.."Onceal, 

alar.pre_eDt o~ tranafer any such maChbe, vehicle or eleatxlcal 

device, or 

(b) po ••••••• with ~. PUZ'PO •• to conoeal, mi.represent or 

vanafer uY __ ~~ch mao!liDe, "bide or device knowing that .uch 

•• ~1.1 au.ber or oth.~ ldeDt,lfloatiOD Du.b.r or mark baa b .. D 

nmcmad or otbeni •• ob.cunel. 

(2) A per ... aoaviatAtc:l of obac:uril19 the ident.ity of a 

.. china .hall be fiDe4 aot to aCHeS f1ve bundrad dollars ($500) 

or be u.prlaoaed in the co_t::r jail for a tera not to exceed aix 

(I' IaODth., O~ bo~ • 

Enacted: 

Source: 

Prior Law: 

.,. _ ... _ .• _ ...... J __ ....... 

Historical Note 

M.C.C. 1973, § 94-6-311 by Sec. 1, Ch. 513, 
Laws of Montana 1973 

N.Y. 170.65 

See R.C.M. 1947, § 94-35-262 repealed by Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

This section is aimed at the professional automobile thief and 
his allied professional brethren who deal in stolen machinery and 
equipment. While an individual who is in violation of this section 
will almost certainly be in violation of either § 94-6-302(3) 
which forbids knowing possession of stolen property, or § 94-6-310, 
Forgery, this section provides an alternative directed specifically 
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to the problem and may be useful in certain circumstances. It 
should be noted that the conduct specifically condemned by this 
section is characteristic of organized criminal activity and accor­
dingly when possible prosecution should be brought under the general 
section on theft with its higher penalties. 

Possession of a vehicle ot machine with an obscured or altered 
identity is made a violation, but the ordinary citizen is protected 
in that there must be both knowledge th~t the identity is obscured 
and a purpose to misrepresent. The burden of proving knowledge and 
purpose is the state's. 

This section also represents an expansion of prior law which 
had offered protection to farm machinery only (see R.C.M. 1947, 
S 94-35-262). The offense is punishable as a misdemeanor as it 
was under prior law. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(2Q) 
Purposely defined, M.C.C. 1973,S 94-2-101(53) 

-
'4-6-312. nlegal B.:_4189 01' Alteri.ng 01' Obsc\lr1D9 A 8rand. 

(1) A per8ODoo.a1ta the off.D.. of llle9al b~andin9 or 

alterift9 or: ob •• ub, a kand if he _rita or bruacSa aDy cOIIIIIODly 

do •• U_ted boofed _i-1 O~ nao .... , coftra, alter:. or defaces 

uy exi.t1ft9 .... k O~ uD4 oa u!' ooa.only c1o.at:loated boof.d 

anj",al. with ~ puzpoae _ obtaiD or .xert unauthori.ed control 

Oft~ .aid _111&1 01' w,~ the pwepo •• ~ conceal, ad.arepreaent, 

vanater or PX'8'V8Dt idea~lflcaUOQ of .aid uisaal. 

(2) A per80D aoaylcte4 of the oftena. of 111ega1 branding 

or altering or ObacU%iDg • bcan4 .hall be !mprl.aned in the .tate 

prison for aDr teJ:II DO. to exceed ten (10) ytMX'a. 
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Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, S 94-6-312 by Sec. 1, Ch. 513, Laws 
of Montana 1973. 

R.C.M. 1947, S 94-3504, 94-3514 

R.C.M. 1947, S"94-3504 and 94-3514 repealed by 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator1s Note 

M. Sehestedt 

This section is essentially a recodification of the prior law 
contained in R.C.M. 1947, S 94-3504 and 94-3514. While situations 
which would give rise to this offense will also fall within the 
general provisions of the forgery and theft sections, it was felt 
advisable to retain this asa separate offense in view of the special 
problems faced by Montana law enforcement officers in this area. 
Since there is no purpose to alter existing law, prior Montana 
cases should still be considered applicable. 

( 

Cross References 

Purpose defined, M.C.C. 1973, S 94-2-101(53) 

Library References 

Animals Key Nos. 11, 12 
C.J.S. Animals, SS 30, 31 

Notes of Decisions 

Unauthorized brand 

An unauthorized brand or mark does not have to touch, alter 
or deface a former brand on an animal to be in violation of this 
section. State v. Johnson, 155 Mont. 351, 472 P.2d 287 (1970). 
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94-6-313. Defrauding creditor •• 

(1) A person ~t. the often.. of defraudioq .. cured 

oncii tor. if he do.troy_, coaceue, enCWlibClrll, transferA, remove. 

fl'OJD the sta .. , or ot.huwl •• cleals with property subject to a 

.eourity !at.reat with the.purpoae to hinder onforce~nt of that 

lntere8t. 

(2) -Security inun8t- me ana an interest in personal 

property or fixture. U defined in secUon 87-1-201 (37) of the 

Uniform Commercial Code. 

(l) " \ 
A per.on oonYiote~ the oft ...... _~f ~frauCUng secured 

. ~ ~ 

oreditors ahall be fined not to ex~ five hundred dollars ($500) 

or be imprisoned in the OO\U1tl jail for a UJ:1t not to exceed. six 

(6) months, or both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-6-313 by Sec. 1, Ch. 513, Laws 
of Montana 1973. 

M.P.C. 224.10 

R.C.M. 1947, § 94-1811 and 94-1812 repealed by 
Sec. 32, Ch. 513, Laws of Montana 1973. See also 
R.C.M. 1947, § 52-318 

Annotator's Note 

M. Sehestedt 

This section retains criminal penalties for mortgagors and con­
ditional vendees who hinder the enforcement of a security interest 
by destruction, concealment or removal from the state of property 
subject to the security interest. Both § 94-1811 dealing with 
the removal or concealment of mortgaged property and § 94-1811 
dealing with the removal or concealment of property encumbered 
by lease or conditional sales contract are replaced by this section. 

While the basic scope of prior law has been retained, certain 
changes should be noted. The prior law requirement that the acts 
be done with the "intent to defraud" (§ 94-1811) or the "intent 
to deprive" (§ 94-1812) has been replaced with the more inclusive 
"purpose to hinder enforcement" of the security interest. The 
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detailed description contained in each of the prior law sections 
of the interests protected has been replaced by reference to 
D.C.C. 1-201 (37) for an inclusive definition of "security interest" 
which indicates that fundamentally a security interest is "an in­
terest in personal property or fixtures which secures payment or 
the performance of an obligation." It is no longer a criminal 
offense, as it was under § 94-1811, to remove encumbered property 
from the county but the prohibition on removing encumbered property 
from the state has been retained. It should also be noted that 
this section deals with conduct which is outside the scope of the 
general theft section since in these cases the property cannot be 
properly considered "property of another." 

The offense is classified as a misdemeanor regardless of the 
amount involved. The difference between this section and the sec­
tion on theft which provides for increased penalties when the value 
of the property involved exceeds $150 is justified in that offenders 
against this section pose a lesser social threat than out right 
thieves who take property to which they have no claim. In addi­
tion, this type of conduct can be better guarded against by care 
on the part of the vendor. , 

Cross References 

Property defined, M.C.C. 1973, § 94-2-l0l(49) 
Purpose defined, M.C.C. 1973, § 94-2-l0l(53) 
Security interest defined, R.C.M. 1947, § 81-1-201(37) 

Library References 

Chattel Mortgages Key No. 230 
C.J.S. Chattel Mortgages, §§ 280, 281 
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affeat Of Criminal Po ••• asion ot S~ol.n Property. 

Po ••••• ion of atolen property aball DOt constitute proof of 

the' ooJND1 •• ion of the offen •• of_ t:h.f~, .ueh fact ahall place a 
.... ,# 

" ........ -' 

burden en the po •• e •• or to reaow the .ffect of suab fact .s a 

oircumstance to be coD.id.ra~ with all other evidence pointing to 

bi. guilt. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

'M.C.C. 1973, § 94-6-314 by Sec. 1, Ch. 513, 
Laws of Montana, 1973 

State v. Gray, 152 Mont. 145, 447 P.2d 475, 478 
(1968) 

R.C.M. 1947, § 94-2704.1 repealed by Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

This section represents a substantial change in the currently 
codified theory concerning possession of stolen property. The 
only statute dealing with the subject, R.C.M. 1947, § 94-2704.1, 
Possession of Stolen Livestock as Evidence of Larceny, makes pos­
session of recently stolen livestock prima facie evidence of lar­
ceny. Instructions based on this statute have been approved in 
both State v. Perkins, 153 Mont. 361, 457 P.2d 465 and State v. 
Gloyne, 156 Mont. 94, 476 P.2d 511. 

Montana case law, however, has allowed the extension of the 
principle to cases not involving livestock. State v. Gray, 152 
Mont. 145, 447 P.2d 475, took the position that possession of 
stolen jewelry and coins, if not explained, was a circumstance to 
be considered along with all the other facts and circumstances 
in determining guilt. In reaching this conclusion the court con­
sidered and rejected the defendant's claim that allowing such a 
consideration deprived him of the right to a presumption of 
innocence and of his right to remain silent. This rule was sub­
sequently affirmed in State v. Branch, 155 Mont. 22, 465 P.2d 821 
with the court observing that possession of stolen property is 
"a circumstance to be considered in connection with all of the 
other circumstance in determining guilt." In both of these cases 
the court was careful to point out that mere possession without 
more is not sufficient to sustain a conviction. This view is 
expressly retained by the new code. What is accomplished by 
proof of the defendant's possession of stolen property is a 
shift in the burden of going forward with the evidence from the 
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state to the defendant. This does not mean that the burden of 
proof has been shifted to the defendant, merely that if he does 
not wish to have an unfavorable inference drawn from the fact of 
his possession he must introduce some form of evidence to account 
for it (see State v. Gloyne, supra). 

It should be pointed out ~hat given the much more inclusive 
language of the new code's theft sections, e.g., "obtains or 
exerts unauthorized control," this presumption may not be needed 
as frequently as it was under prior larceny law. However, the 
section is available for those situations which do require it. 

Cross References 

Stolen property defined, M.C.C. 1973, § 94-2-l0l(60) 
Possession defined, M.C.C. 1973, § 94-2-101(47) 

Library References 

Larceny Key No. 64 
C.J.S. Larceny Sec. 105 eta seq. 

Notes of Decisions 

Validity 

Instructions in what is essentially the language of this section 
were approved despite lack of specific statutory authorization. 
See State v. Gray, 152 Mont. 145, 447 P.2d 475; State v. Branch, 
155 Mont. 22, 465 P.2d 821. 

Similar statute 

Instruction authorized by prior law section which made possession 
of recently stolen livestock prima facie evidence of larceny approved 
in State v. Perkins, 153 Mont. 361, 457 P.2d 465 and State v. G1oyne, 
156 Mont. 94, 476 P.2d 511. 

Mere possession insufficient 

Possession of stolen property without more evidence is insuffic­
ient to sustain a conviction for larceny. Territory v. Doyle, 7 
Mont. 245, 14 P.671; State v. Sullivan, 9 Mont. 174, 22 P. 1088; 
State v. Sparks, 40 Mont. 82, 105 P. 87; State v. Gray, 152 Mont. 
145, 447 P.2d 475; State v. Branch, 155 Mont. 22, 465 P.2d 821. 
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ClIAP'tIR 7. OJ'I'INSES AcaINS'f PUBLIC ADMIHtS'rRA!'ICli. 

'art One. a~ibery And Corru..,. InflUOAoe. 

. '.-7-101. Definition •• 

In tbt. p.c~, unl •••• different .. aniag plainly ie requirod, 

the definition. (Jiven 1ft chap~z- 2, '4-2-101 apply. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-101, Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

None 
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\ 
./ 

"-7-101. Bribery Ig Official And Political Mattera. 

(1) A person oo.-!t. the offen •• of b~lbery if he purposely 

or knowingly off.ra, con!.a, 01." atzee. to oonter upon anothor, or 

.olicits, accepts or a9re •• to aocept from another. 
\ 

(a) any pecuniary ~.fit .. • consideration for the 

recipient'. deciaion, opinion, noa-.nda~ion. vota or other 

exeroi .. of di8Cretion aa a public aervant, party official or 

voterl or 

. (b) uy' benefit .. consideration for the recipient' 8 

cIeoi.101l, "IOte, ftu:o_a4aUoa or other exerci.. of offioial 

41.cnt1oA 1a a j"dicial or adll1nJ.euat.t. ve proceedt.ftg, or 

(0) any benefit as oona16eratlco for a yiolatioo of A known 

cSuty as • pul)lic .ervant O~ party official. 

Xt. ia DO defeD .. to pl"Oa4tOutiOft under thia section that a 

persan wbom the off.ad.r aouqht to influence wa. not qualified to 

aot in ~ desired vay whether becau.. bo bad no~ yet aasumed 

office, OJ: lacked ,"i.diction, or for any other n.son • 
. . 

(2) A per.on CODvi~d of the offeD.. of bribery ahall ba 

!mprlaoaed 1" the .tate priaon for any term not to oxceed taD (10) 

years, aDd Mall fonver be dJ.aqQ&l:l.fied from bold1ng any public 

offioe in thia state. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-102 by Sec. 1, Ch. 513, Laws 
of Montana 1973. 

M.P.C. 240-1 

R.C.M. 1947, §§ 94-801, 94-802, 94-803, 94-805, 
94-808, 94-810, 94-3523, 94-1418, 94-2916, 94-
2917, 94-2918, 94-2919, 94-3904, 94-3903, 94-3909, 
94-3910, 94-3913, repealed by Sec. 32, Ch. 513, 
Laws of Montana 1973. 
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Annotator's Note 

M. Sehestedt 

-The purpose of this section on Bribery is to prohibit and to 
provide punishment for the improper influencing of any. official 
or governmental action. To this end the section replaces a number 
of repetitive, overlapping statutes which create numerous narrow 
offenses with sweeping provisions designed to deal with all situ­
ations involving improper influence of official or public actions. 
This section is applicable both to the individual who "offers, 
confers, or agrees to confer" and to the individual who "solicits, 
accepts or agrees to accept" a bribe. Subsection (1) (a) prohibits the 
giving or receiving of pecuniary benefit to influence official or 
political discretion. As far as it concerns elections, this sec-
tion may overlap sections 23-4723 and 23-4711, R.C.M. 1947. Offers 
of nonpecuniary gain, e.g., political support, honorific appoint­
ments, are penalized under subsection (1) (b) but limited to judicial 
and administrative proceedings. Thus it is not an offense under 
this section to threaten to withhold political support or to 
campaign against an individual in the course of legislative or 
other political battles or to offer appointive office in return 
for political support, but it is an offense under § 23-4716, 
R.C.M. 1947. Subsection (1) (c) deals with the known duty situa-
tions and punishes the offer or acceptance of any benefit as con­
sideration for the duty's violation by a public servant or party 
official. 

The defense of lack of jurisdiction or of lack of qualification 
to act in the desired manner is expressly eliminated by subsection 
(1). This represents an apparent change from current Montana law 
which indicates that it is a defense that person attempted to be 
improperly influenced is no longer capable of acting (see State v. 
Porter, 125 Mont. 503, 242 P.2d 984, 987). 

It should be noted that subsection (2) which provides for per­
manent disqualification from public office on conviction may be 
in conflict with Mont. Const. Art. II, Sec. 28 (1973) which mandates 
full restoration of rights on discharge from supervision for "any 
offense against the state." 

Cross References 

Administrative proceeding defined, M.C.C. 1973, § 94-2-l0l(3) 
Benefit defined, M.C.C. 1973, § 94-2-101(4) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Pecuniary benefit defined, M.C.C. 1973, § 94-2-101(44) 
Party official defined, M.C.C. 1973, § 94-2-10l(42) 
Public servant defined, M.C.C. 1974, § 94-2-101(52) 
Purpose, purposely defined, M.C.C. 1973, § 94-2-101(53) 
Solicits defined, M.C.C. 1974, § 94-2-101(57) 
Defrauding electors, R.C.M. 1947, § 23-4711 
Bribery, R.C.M. 1947, § 23-4723 
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Library References 

Bribery Key Nos. 1, 16 
C.J.S. Bribery, §§ 1,2,3,20 
Elections Key No. 315 
C.J.S. Elections, § 332 
Embracery Key·No. 1 
C.J.S. Embracery, §§ 1, 3 
Extortion Key No. 1 
C.J.S. Extortion, § 1 
Officers Key Nos. 27, 64, 121 
·C.J.S. Officers, 55 24,·57, 133 
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'4-7-103. ~br.at. Aft4 other Iaproper Influence In Official 

And Pol! tical Mattera. 

(1) A person aoa.1u an offen •• UDder thi. ..otion if be 

purpo •• ly O~ knovlnvly. 

Ca) threaten. unlawful haft ~o any person with the purpo8e 

to infl\l6DC4I hie dac1aioD, op1nioa., 1"ecomlMlftdation, vote or other 

exaz-ci •• of cU.acntJ.oa ... publio •• nant, party otficial or 

yoter, 01' 

(b) tilnatena bana to any public •• n-tlDt with the pl.lrpoae 

to 1afluence h18 declslon, o,1JliOD, noo~DdatiOft, vote or ot.her 

e •• rc1a. of 41s0Eet1oa iA • jadiolal or: adminiatrative proceeding. 

01' 

(0) threatens hum W ally public •• rvant or PArty official 

with th. purpo •• to infl_noe hi .. to violate hi. duty, or 

(4) privately ad~.8 •• to any public aervant who has or 

will have an official diaore~lon 10 a jedic1al or adnd~i8tratlve 

proceeding' any repres.tat1on, eatr •• ty, arguMDt or other 

communication designed to influence the outcome Oft tho baais of 

conaiderations other thea tho.. authorised by lav. It is no 

defens8 to proaacution \IIL(lQr thl& section that a person ",hom the 

offendex sought to influence was noit qualified to act in the 

d •• ired way, wbether becau.. he had not yet uaUJMd office, or 

lacked jurisdiotion, or for any other %Ie_on, or 

(e) a •• juror, or otticer 13 cbaq8 of a jury, reCGivoa or 

pennit.a to be received any ClOUlUll1cation rolatift<,7 to any matter 

pending before such jury, _capt: accol'd1n9. to the l'8gularcourse 

of prooeeclinqs. 

(2) A person convicted under this .ection aball be fined 
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not to exceed five llundred dollars ($500) or be imprlaoned in the 

county jail tor any term not to eXOIed six (6) IfICfttba, or both, 

unles. the offender threatened to co1NIli t an of fenae or ~de a 

threat with the purpose to influence a judicial or .~nistrativ~ 

proceeding, in which cue th& offender ahall be !r.1pr1aonod in the 

atate px1son for any tan no' to eXCGed ten (10) years. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

'M.C.C. 1973, § 94-7-103 by Sec. 1, Ch. 513, 
Laws of Montana 1973 

M.P.C., § 240.2 

R.C.M. 1947, §§ 94-804, 94-805, 94-807, 94-1911, 
and 94-3905. Repealed by Sec. 32, Ch. 513, 
'Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

This section concerning improper influencing of official mat­
ters prohibits conduct not covered by the preceding section on 
Bribery and is directed toward the improper influencing of public 
servants, party officials, jurors or voters by threat or private 
communication. The effect of this section is to broaden prior 
law to cover classes of persons who were not previously clearly 
protected against attempts to exert improper influence by these 
means. Subsection (1) (a) is all inclusive in prohibiting the use 
of threats to influence the exercise of discretion by any public 
servant or party official or to influence a private citizen in 
the exercise of his franchise. Subsection (1) (b) is a narrower 
class drawn from those included in subsection (1) (a) for the im­
position of additional penalties as provided under subsection (2) 
for those who use threats to influence judicial or administrative 
proceedings. Subsections (1) (d) and (1) (e) provide criminal sanc­
tions for unauthorized private communications with purpose of 
influencing the decision of a public servant having official dis­
cretion in a matter or juror with regard to a matter pending be­
fore the jury. 

The offenses under this section are generally punished as 
misdemeanors but if the threat is to commit an offense or the 
threat is intended to influence a judicial or administrative 
proceeding the punishment may be any term up to ten years. It 
should be noted that the facts justifying the increased penalty 
would have to be found by the jury. It should be also noted 
that many, if not all, of the situations involving threats which 
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are punishable under this section are also punishable under M.C.C. 
1973, S 94-5-203, Intimidation. Consideration should be given 
to charging under that section in those situations since the penal­
ties are heavier and elements of proof required are no greater. 

Revised Commission Comment 

L. Elison 

Penal legislation against the use of intimidation to influence 
the behavior of public officials is much rarer than legislation 
against bribery, although there are many statutes relating to 
jurors, legislators and law enforcement officers. 

Cross References 

Administrative proceeding defined, M.C.C. 1973, § 94-2-l0l(3) 
Party official defined, M.C.C. 1973, § 94-2-l0l(42) 
Public servant defined, M.C.C. 1973, § 94-2-l0l(52) 
Purpose defined, M.C.C. 1973, § 94-2-101(53)' 
Threat defined, M.C.C. 1973, § 94-2-101(53) 
Intimidating electors, R.C.M. 1947, § 23-4711 
Intimidation, M.C.C. 1973, § 94-5-203 

Library References 

Elections Key Nos. 316, 319 
C.J.S. Elections, §§ 330, 332 
Embracery Key No. 1 
C.J.S. Embracery, §§ 1,3 
Obstructing Justice Key No. 7 
C.J.S. Obstructing Justice, § 5 
Officers Key No. 121 
C.J.S. Officers, § 133 
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'4-7-104. compensation ~or P&lt Official ~.hav1or. 

(1) A person oornmJ.ts an offense under thi. seotion i [ he 

knowingly solicits, .ocepts or agr... to accept any pe~liary 

benefit as compenaatiop for having, aa pubUc 8orvant, 9i~D. a 

decsi81011, op1n1oa., noollMD4aUOft OJ: 'tOte favorable to anot.her. or 

for hanag otharwi •• uercl •• 4 a diaoreUon in hi. favor, or tor 

havinq violat.d hi. duty. A penOD cmmd.u an offense WlOer thi. 

"~OQ if he kaowiagly offer., coofers or a9ree. to confor 

COIl?pGll •• ~iOD, acoaptaD08 of which ie ~lbitAac.'l by thi8 •• ction. 

(2) A paraoo coancted _der thi8 •• ction ahall be fined 

aeto to .saeed five hundred Gol1ua ($500) or be imprisoned 1n the 

COWl'ty jail for aDy ten DOt to exoeed .ix (') IIIIOntha, or bo~h. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-104 by Sec. 1, Ch. 32, Laws 
of Montana 1973 

M.P.C., § 240.13 

Not explicitly dealt with. 

Annotator's Note 

M. Sehestedt 

The purpose of this section on Compensation for Past Official 
Behavior is the elimination of a problem occasionally encountered 
in bribery prosecution when the defendant claims he did not solicit 
or receive anything until after the transaction in question had been 
completed. It should be noted that while this section is limited to 
pecuniary benefits to public servants it punishes both the public 
servant who "solicits, accepts or agrees to accept" and the individ­
ual who "offers, confers or agrees to confer" such benefits. 

Compensation for past action which implies a promise of similar 
compensation for future favor undermines public confidence in the 
integrity of government quite as effectively as the payment in ad­
vance. It is made punishable by the new code on those grounds. 
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Cross References 

• Administrative proceeding defined, M.C.C. 1973, 5 94-2-101(3) 
Knowingly defined, M.C.C. 1973, 5 94-2-101(28) 
Pecuniary benefit definedj M.C.C. 1973, 5 94-2-101(44) 
Public servant defined, M.C.C. 1973, 5 94-2-101(52) 
Solicit defined, M.C.C. 1973, § 94-2-101(57) , 

Library References 

Bribery Key No. 1 
C.J.S. Bribery, 55 1-3 

-286-



'4-7-105. Gifts To Publio •• ~8Dt. By PerSOD& Subject To 

!'hair JUrisdietion. 

n.) No p\lbl10 ""aAt in any ~putmen~ or agency 

aurc.t.a1D9 n9'&lator,r f\Ulot10D, or CODduoUnq inspection a or 

Lnv •• Ugation., 01' curyiaw Oft • olY11 or cr1miaal l1ti~at1oD on 

behalf of the 9oY8.DIIUt. or bane9 custody of pzo1aonerlJ, ahall 

eollc:it, accept 01' _ghe to accept. uy pecuniary benefit from a 

perSOD kaown to be aubject. to auch requlatioo, 1n.pe~ion, 

iJlwati9at.i0l1 o~ cuatocty, OJ: qaiftat whoa such 11 tig.tion i& known 

to be penc1J.Dg or contemplated. 

(2) 110 publio aervant having any diecretionary- fWlCUOD to 

perloh 1n connection with coat ... "., puZ'Chaa... paylABnt8, claims 

01' other peCWliazY tzu.actions of the Vovemraent ahall 80l101t, 

accept 01: agr.. to accept any peCNl\1azy ben_f 1. t from any person 

koowa to be 1ntereat.a4 in O~ 11kely to become intereated in any 

8uch CODtrAct, pUCha •• , paJ'l'81'lt., claim or transaction. 

(J) No public servant havin9 judioial or .dM1niatrative 

authority and DO pubUc Hn_t 81DP1ol'e4 by or in • court or other 

tribunAl having such authority or part101patin9 iD the enforcement 

of ita _C181oo, shall aol1clt, aooapt, or aqree to accept any 

pecuni.~ benefit. ~I:OB\ • person Jmovn to be 1nt.ensted in or 

Uk.ely to become iDter •• ta4 1ft aDY SlAt.ter before a\lCh public 

.ervant or tribunal with which he 1. uaoc!aud. 

(4) No leg1elatoZ' or pubUe SHV_t. eaaployad by the 

legislature or by any ooaaittee O~ &98D01 thereof aball solicit, 

accept or &,ree to acoept. _y pecWllacy benefit. from a person 

""ltftown to be int.enat.ed 1ft or likely to become interested in any 

.. tt.ar before the leg1alatun or anJ oomait.tee or oqency thereof. 
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--. 

(5) 

'a) 

a.oaption.. Thi ••• ct1oa .ball not apply tOt 
I 

f ••• pr •• c~lb.d by 1.. to be recoiv.d by a public 

•• l'~ant, 01' U! otMr b.efit for "hiob the recipient qives 

legitimate con.lder •• loa or to wbieb he ,. o~h.rw1a. entitled, or 

(b) trivial ben.t! t.a 1ncid .. ~.l 'to personal, profe •• ional 

01: buine.. contacts and iBYOlv1nq JlO subeuntlal risk of 

\Uldarainio9 official lmparUaU ty. 

(6) )10 peZ:SOD shall Jmowil&gly confer, or offer, or A<;ree to 

confer, U7 beDefi~ probJb1te4 by the fongoJ.n9 .ub.~lon8. 

(7) A penon coavicted of.. often.. under this a_etlon 

shall be fiDed not to exceed fiw buadw:ed dollars ($500) or be 

iapr180Ded ill the coat)' ,all tor .. ,. \onI no~ to exceed six (6) 

aonth., 01' both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-105 by Sec. 1, Ch. 513, Laws 
of Montana 1973 

M.P.C., § 240.5 

No sections dealing specifically with gifts to 
public officials. 

Annotator's Note 

M. Sehestedt 

This section on Gifts to Public Servants proscribes conduct 
which, while suspect, was beyond the scope of prior law. Prior 
law provisions dealing with bribery required an element of showing 
of purpose to affect as well as to transfer or offer to transfer 
property or other considerations. Under this section all that need 

'be shown is the jurisdiction or probable jurisdiction and the trans­
fer, offer to transfer, agreement to transfer or solicitation of a 
pecuniary benefit. The section is limited in that the benefit must 
be pecuniary in nature. Pecuniary benefit is defined as being a 
"benefit in the form of money, property, commercial interests or 
anything else the primary significance of which is economic gain." 
(M.C.C. 1973, § 94-2-101(44)) This would seem to exclude from 
the scope of this section such gifts as the traditional Christmas 
bottle of Scotch or advertising gifts such as pens, note pads, or 
calendars. 
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The various subsections are broadly inclusive as to what public 
servants are barred from the acceptance of pecuniary benefits. 
Subsection (I) bars those engaged in regulatory functions or legal 
representation from the acceptance of gifts from persons known to 
be subject to regulation or likely to be involved in a legal 
struggle with the state. Subsection (2) bars the acceptance of 
gifts by purchasing agents and others dealing in claims or other 
similar transactions from accepting gifts offered by other parties 
interested in the transaction. Subsection (3) is aimed at the pro­
tection of the judiciary and its employees and subsection (4) pro­
hibits gifts to legislators and legislative employees when the 
donor is either involved or likely to be involved in a matter pending 
before the court or legislature respectively. Subsection (5) offers 
as exceptions to the foregoing such benefits as are allowed by law 
and trivial benefits which involve no substantial risk of under­
mining official impartiality. 

It should be noted that this section makes it an offense to 
either "solicit, accept or agree to accept" or to "confer, offer 
or agree to confer" a prohibited gift. Accordingl~ either party 
to the transaction can be subject to criminal sanction. 

Summary of Revised Commission Comment 

M. Sehestedt 

In some cases a non-criminal sanction against a public servant 
would be preferred, but there is difficulty in arriving at satis­
factory generalizations for all classes of persons and conduct 
covered ~y this section. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Pecuniary benefit defined, M.C.C. 1973, § 94-2-101(44) 
Public servant defined, M.C.C. 1973, § 94-2-101(52) 
Solicit defined, M.C.C. 1973, § 94-2-101(57) 

Library References 

Bribery Key No. 1 
C.J.S. Bribery, §§ 1-7 
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Part Two, .erjur,y ADd,Other Falaifloat1oa Ia Otfioial Mattera. 

94-7-201. o.fWtioa8. 

In *1. put, _le ••• 41ffenrat _aa11'l9 plaiD1y 1. required, 

t.be daf1astt1on. '1 .... ill chap,-r 2, ' .. 2-101 apply. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-201, Sec. 1, Ch. 513, 
Laws of Montana 1973 

New 

None 
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' .. 7-201. '.~iQry. 

U.) A person __ lu the off.D.e of perjury if 1n auy 

offioial proc .. 41nq he knowtD;ly .ak.. a fal.. .tatement under 

oath or equivalent. affirmation, or sw"n or affirue tho truth ot 

& .tateMnt pnvlowaly a., "heft the atatement 1. aatorial. 

(a) A person ooaylcted of pezojuJy ahall be pUJllebed by 

1.,r1.onmant 1n t.he .tate pl'laca fo~ any teJ:m not. to exceed ten 

(10) yeaz:a. 
, 

(3) Falsification ,. ..-.rial, the 

adlllJ. •• 1bilitty of ~ atat.emaJlt under INl •• of evidence, if it 

oould bave .ffected the eo ••• 01' O\lt~ of the proceoding_ It. 

i. no defen.. that the deol.r&A~ -'atakenly believed the 

fal8ifleat.lon to b. t.aa~rlal. Wbether a falsification 1. 

material 1n a 91wm fanual 8ituation 1 •• que.tion of lave 

e., It 1. DOt • clef.n •• to pm •• "ut.!on under this section 

~b.t the oat.b or afflrmatlOD w.. administerod or taken 1ft an 

ir~9\llar manner or that ~e declareDt w.. not oompetent to make 

the atat_nt. A docvNDt plIX'POrt.ill9 to be made upon oath or 

afflrmatlOD at any t.1ae "ben the offender presents it .s being 80 

verified ahall ba dee.<1 to have been duly sworn or affirmed. 
I 

(S) No persem aball be 9Q11ty of an offense under this 

section if be retracted the faleification in the course of the 
prooe.ding in whioh it: wa ..... beto«e it became unif •• t that the 

falsification v •• or would be expo.ed and before the falsifioation 

substantially affected the pz:oaeediag. 

(6) Where the daf.ndan~ made inooaa18tent statements under 

oath or equivalent. affirmation, both baving been made within the 

period of the statute of limitations, the pros.c\1~ion may proooec.l 

by settinq for~ the inconsiatent at&taraenta in a slJigle COU1lt 

61189109 in the alternative that. CAe c)~ the other va. fal.e And 



not believed by the defendant. 1a auch 0 ... Lt ahall not be , 

neoe ••• ry for the pro.eaut1on to prov. wbiob statement w&s falae 

but. only that one 01' the other va. fal.. ad Dot believed by the 

defendant to b. true. 

(7) tfo ~r8OA shall be convicted of an of tens. under t.hi. 

aeetion wbare proof of lalaity reats eolely upon the testimony of 

a a1Dgle person o~her than the defendant. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-202 by Sec. 1, Ch. 513, Laws 
of Montana 1973 

Adapted from M.P.C., § 241.1 

R.C.M. 1947, § 94-3801, 94-3804, 94-3805, 94-3806, 
94-3807, 94-3808, 94-3811, 94-3813 repealed by 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

Under the cornmon law perjury was narrowly defined as a false 
oath in a judicial proceeding in regard to a material matter. A 
companion crime, false swearing, prohibited conduct similar to perjury 
occurring in official proceedings in which an oath was required but 
which were not classed as judicial proceedings. Prior Montana law 
followed a fairly cornmon pattern in extending the scope of perjury 
until it covered the entire field, including "any case in which an 
oath may by law be administered." The prior Montana provisions 
also reflect a divergence from the cornmon law offence of perjury 
in that the gist of the offense was knowing the falseness of the 
information given under oath. The cornmon law made the gist of the 
offense a false oath for which criminal sanctions could be imposed 
even though the information given turned out to be accurate. 

This section of the new code represents a partial retreat to 
the cornmon law concept of perjury. Subsection (1) limits perjury 
to false statements made under oath in official proceedings. A false 
statement within the meaning of subsection (1) may be made either 
by giving a statement or by swearing that a statement previously 
made is true, when the person so doing does not believe the state­
ment to be true. The second phrase in subsection (1) which penal­
izes a person for swearing that a statement previously made is true 
will provide punishment when either the statement was untrue when 
made and is still untrue or the statement was true when made but has 
since become untrue and the declarant is aware of the fact. It 



should be noted that this represents a change from the prior law 
which provided punishment for a statement made when the declarant 
did not know whether the statement was true or false even when the 
statement was shown to be true (§ 94-3810). Under the new code an 
unknowing statement is punishable on~y if it is shown to be false. 

Subsection (3) continues the prior law requirement that material­
ity be determined by reference. to the possible effect on the proceed­
ings. Inadmissibility and the defendant's belief of immateriality 
are expressly eliminated as possible defenses. The determination of 
materiality in any given fact situation is expressly made a matter 
of law. 

Subsection (4) continues the prior law position that an irregu­
larity in the administration of the oath or defendant's incompetence 
to take an oath is not a defense to a perjury charge. This sub­
section also provides that presentation of a document which is pur­
portedly verified by oath is sufficient to establish the oath or 
affirmation element of perjury. 

Subsection (5),which makes retraction a defens~ is new. It 
should be noted that to establish an effective defense of retraction 
the defendant would have to show both that the retraction was made 
before it became manifest that the falsehood would be exposed and 
that the retraction occurred before the proceedings had been sub­
stantially affected by the falsehood. The section was included 
as an incentive to correct falsehoods without impairing the com­
pUlsion to tell the truth. 

Subsection (6) is also new in allowing both accusation and 
proof in the alternative. The effect of this provision is to allow 
conviction without requiring proof of falsehood in one of the speci­
fic statements. In these situations the state still has the burden 
of showing that the defendant at the time he made one of the state­
ments could not have believed it to be true. 

The common law rule that falsehood be established by two wit­
nesses is adopted in part by subsection (7). At the common law this 
rule was adopted to deal with the problem of an oath against an oath. 
The modern rationale is a policy determination based on a balancing 
of the need for protection of witness and the need to maintain the 
sanctions for false testimony. In adopting the requirement of more 
than one witness Montana has followed the majority of states in 
affording additional protection to the witness at the possible 
cost of being unable to convict an apparent perjurer. This section 
requires that at a minimum there be circumstances which will serve 
to corroborate the testimony of the prosecuting witness. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Official proceeding defined, M.C.C. 1973, § 94-2-101(39) 
Statutes of Limitation, M.C.C. 1973, §§94-l-106 and 94-1-107 
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· Library References 

Perjury Key, Nos. 1-12, 41 
C.J.S. Perjury, §§ 1, 3-17, 24, 51 
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'4-7-203. Fale. awearing. 

(1) A person oOlUD1ts the oftene. of falae swearing if be 

JcnovinCjJly makes a fal.. state_D. UDder oath or equ1 valent 

affiraation. 01' swears 01" aff1rata the tRth of auch a atatemant 

previowsly made wben be doe. not. believe the autement. to be true, 

Md. 

(a) the falalficat.ion oocura in aD official proceeding, ox 

(b) the falsification 18 p~ •• ly made to mislead a public 

•• nant 111 parfonni~ hi. offie1a1 fWlcUOA J or 

(e) the statement 1. one which 18 required by law t:o be 
awn or df1~ befon a .0'.1'1 01' nhar person authorised to 

(2) Subsection a ,C)wto (7) of •• 0\100 94-7-202 apply to 

this een1oft. 

(I) A penOD ooaricte4 of fal.e ."..riD9 ahall be fined not 

to excee4 five h1lDdnd dollan (8500) or be imprisODed in the 

OOUDty jail for ., ten DO'It t:o exceed aix (6) .. MOntha, or botb. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-202 by Sec. 1, Ch. 513, Laws 
of Montana 1973 

M.P.C., § 241.2 

See generally Title 94, Chapter 38, R.C.M. 1947, 
repealed by Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

False swearing was the common law crime of g1v1ng a false oath 
in official proceeding other than a judicial proceeding or in a 
matter in which an oath is required by law. As such it had no pre­
cise counterpart in prior Montana law but was in general treated as 
a species of perjury. Accordingly, the addition of this section 
marks in some measure a return to the common law. The area covered 
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by this section is however broader than the area covered by the 
common law crime of false swearing and deals with those situations 
not amounting to perjury under the preceding section. 

Thus, a false statement made in an official proceeding, which 
is not material is punishable under sUbsection (1) (a). A material 
false statement not made in an official proceeding but under oath 
and made with the purpose of misleading a public servant in per­
forming his official function is punishable under subsection (1) (b) • 
Subsection (1) (c) allows the application of sanctions for falsifi­
cation of any statement required by law to be under oath. It 
should be noted that subsection (c) does not apply to statementS 
which while made under oath are not required by law to be so made. 

Subsection (2) adopts the requirements of M.C.C. 1973, § 94-7-
202 subsections (4), (5), (6) and (7) thus eliminating irregulari­
ties in the oath 'as defense, providing for a defense of retraction, 
allowing pleading and proof in the alternative and requiring proof 
by at least one witness and corroborating circumstances. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Official proceeding defined, M.C.C. 1973, § 94-2-101(39) 
Public servant defined, M.C.C. 1973, § 94-2-101(52) 
Purpose defined, M.C.C. 1973, § 94-2-101(53) 

Library References 

Perjury Key Nos. 1-12, 41 
C.J.S. Perjury, §§ 1-17 
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94.7-204. UD.wo~ r.l.1tlc.~iOft To Authoriti ••• 

(1) A per.on ~ta an offea •• '-lnder tIli •• ection if, with 

purpose to .s.al.ac1 • pullc •• nat 

fwaotiOll, n.. 
in ~:r:fond.nq 

I , 

his official 

(a) ..te • .ny vritteD ral •• etatemeat which he does DOt 

believe to be true, oS' 

(b) purpo •• ly azea-.. • tal.. iapre88ion 1ft a v~ltten 

applicat1aa for aDJ ~UDlaxy or other benefit by omitting 

lnfo~.tiOD nece •• ary to pxeveat .tatemanta therein from being 

Id.aleadlng, or: 

(a) aubJa1t.a 01' J.avitea n11anCel on any wrlt1n9 which he 

know. t.o be forged, alt.en4 or: othezwl •• lacking in authent.ioity, 

or 

(d) .ubm!u O~ invitee nUanoe on any aalaple, specimen, 

IRAP, bo\1Ddary INlrk 01' oth .. objecrt vblcb he know. to bo false. 

(2) A per ... GODy1n" of.. offen.. under t.his •• ct.lon 

.hall be fined no' to ..... d five hundrea dollars ($500) or be 

impri80ned in the oO.'y jdl for: any term not to axceed 81x (6) 
IDOIltha, or both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-204 by Sec. 1, Ch. 513, Laws 
of Montana 1973 

M.P.C., § 241.3 

R.C.M. 1947, § 94-1507 repealed by Sec. 32, Ch. 
513, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

This section is almost entirely new. The only similar provision 
of prior law was limited to false statements made with regard to 
taxes. While this section is directly based on the Model Penal Code, 
its Ultimate source is 18 u.s.c., § 1001 which provides penalties 
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for knowing misstatements of material fact in "any matter within 
the jurisdiction of any agency of the U.S." The section requires 
that'there be a purpose to mislead a public servant in the perfor­
mance of his official duties. It is also required to establish an 
offense under 3 of the subsection3that there be a writing. Sub­
section (1) (d) extends the section's coverage to non-written mat­
ters involving samples, boundary marks or other objects. It should 
be noted that in addition to punishing the submission of writings 
either known to be false or forged, sanctions are provided for the 
submission of a writing which, because of omission, is misleading. 

If pecuniary benefits or other property obtained as a result 
of the false or misleading statements, the conduct may also be pun­
ishable under the provisions of § 94-6-302(2) relating to theft by 
deception. 

Cross References 

Benefit defined, M.C.C. 1973, § 94-2-101(4) 
Pecuniary benefit defined, M.C.C. 1973, § 94-2-101(44) 
Public servant defined, M.C.C. 1973, § 94-2-101(52) 
Purpose defined, M.C.C. 1973, § 94-2-101(53) 

Library References 

Fraud key Nos. 68, 69 
C.J.S. Fraud, §§ 154-158 
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94-7-205. Pal •• Alarms To Aqano! •• Of Public Safety. 

(1) A person comaita aD offea •• under this section if ha 

knowingly oau... Il fal •• alal'lft of fire or other ._rvenoy to be 

transmit.ted to or within any organisation, official or volunte.r, 

which deal. with emergencies involvlng danger to life or propert7. 

(2) A per.on OOQv1atAd of aD often.. under this aecti()1\ 

ahall ~ fined not to exoeed five hundred dollars ($500) or be 

impri.oned in the county jail fol' uy teD not to exceed .ix (6) 

IIODtba, or both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-205 by Sec. 1, Ch. 513, Laws 
of Montana 1973 

M.P.C., § 241.4 

None 

Annotator's Note 

M. Sehestedt 

This section is new and offers a remedy for the recurring 
problem of nuisance alarms which pose a danger that equipment needed 
to deal with a true emergency will be unavailable and which results 
in a waste of government resources. To establish an offense under 
this section it is necessary to prove knowing communication of a 
report or alarm, known to be false, to an organization which deals 
with emergencies. It should be noted that this section overlaps 
M.C.C. 1973, § 94-5-203(2), Intimidation. The offense of Intimidation, 
which requires knowing communication of a threat or false report of 
pending disaster, is aimed at the far more social destructive conduct 
invol ved in terrorist threats. Accordingly, despite the overlap bet'veen 
the sections, it is urged that care be taken in making the determina­
tion of which section to charge under, particularly so since Intimi­
dation is a felony while this section provides only for misdemeanor 
penalties. It should also be noted that this section cannot be treated 
as a lesser included offense under intimidation since to establish this 
offense there must be proof of communcation to an organization whose 
purpose it is to deal with emergencies, a requirement that in intimi­
dation is of mere communication. 
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Revised Criminal Law Commission Comment 

L. Elison 

This section covers all dangerous emergency alarms, e.g., 
floods, hurricanes, landslides, civil defense. The police force 
would qualify as an emergency organization. The provision is jus­
tifiable on the ground of waste of government resources and the 
likelihood that the actor will cause personnel or equipment to be 
unavailable to deal with real emergencies. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-l01(28) 
Intimidation, offense of, M.C.C. 1973, § 94-5-203 
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94-7-206. False Reports To Law Eaforaoment Authoritie •• 

(1) A person colmlite _ offense _dar this aection if ho 

JcnoviD91y • 

. (a) Vivas false infonation to an, law enforcement officer 

with the p~xpoa. to implicate another, or 

(b) reports to law eaiorcemeat .~thorl tJ.811 an offensG or 

other incldent within their conoem knowing ~hat it did not occur, 

01' 

(c) pretends to tu~l.h sucb .~tborlt1e. with information 

&"elating to aD, often.. or iDo.tclent:r. wben be knows h. has no 

lnformatioa ~lat1n9 to auch offen.. or incident. 

(2) A person convicted UD4er thi. section shall be finesd. 

not to exceed five hund.J:ed dollars ($500) .. ·or be 1mpri.cne .... in til0 

couaty jail for any term not to .aceeci sLx (6) ,1IOtlt.ha, or both. 

Enacted: 

Source: 

Historical Note 

M.C.C. 1973, § 94-7-206 by Sec. 1, Ch. 513, Laws 
of Montana 1973 

M.P.C., § 241.5 

Prior Law: None 

Annotator's Note 

M. Sehestedt 

This section deals with a problem area in which there has been 
little legislation. The purpose of the section is to deter and 
punish the giving of false information to law enforcement authori­
ties. To this end subsection (1) (a) prohibits the giving of false 
information with the purpose of implicating another, subsection (I) 
(b) prohibits the report of an incident known not to have occurred 
and subsection (1) (c) deals with the problem of an individual sup­
plying information which he does not really possess. It should be 
noted that, knowinqly giving false information is sufficient 
to complete the offense; there need be no action taken in reliance 
on it. While perhaps not a common problem the purposeful giving of 
false information merits the imposition of sanction because such 
behavior creates a probability of asocial consequences both in 
terms of the individual against whom the information is supplied 
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and the public which must foot the bill for the fruitless investi-
gati:on which may follow. I 

I 

cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Offense defined, M.C.C. 1973, § 94-2-101(37) 
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t4-7-207. Tamperinv With Nitn •• sGS And Informant •• 

(1) "penon ~u the offen.. of 'amperiD9 with 

wltn ••••• and informeftt. lf, bell.YiD9 that aD official proceeding 

or lnwaUgatioD 1. pon41D9 OJ: abou~ to be institutod. he 

pu.qx>eel,. or knowing .ttemp'. to ia4\lGe or othexw1.. cauae a 

witne •• or informant to. 

Ca) tutify 01: 1afofti luau" or 

(b) wi i:hbo14 any tutiJaony, infonation, dOC\ID!Di: or t:hinv, 

or 

(0) e1,,48 legal p~oe.. a\lN'OD1D9 hillS to te.lt:y or supply 

evidenaG' O~ 

(4)aba.t hiM.lf from .y pzooaedlng- or lnveaUqatica to 

wb1cb be baa been a'1..ona4. 

(2) A per.on oonvicted of tampo~lftg with witnes... or 

lnfonzut. ehall be 1JRprieoned. in the a~.te prison for any te1'1ll 

not. to exceed teb (10) yean. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-207 by Sec. 1, Ch. 513, Laws 
of Montana 1973 

M.P.C., § 241.6 

R.C.M. 1947, § 94-1702, 94-1705 and 94-1706 repealed 
by Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

This section on Tampering with Witnesses replaces a number of 
prior provisions and is directed toward the prevention of any 
interference with testimonial evidence. The section is broad in 
scope and penalizes any attempt to induce by any means a witness 
or potential witness to testify falsely, to withhold testimony, 
to elude service of process or to fail to attend any proceeding 
to which he has been summoned. It should be noted that all that 
is required to complete this offense is purposely or knowingly attempting 



I. 

to influence the witness. Thex-e need be no showing of success in altering 
the witness's testimony or conduct. Also any inducement is sufficient 
whether an offer of pecuniary benefit or an appeal to friendship 
if it is offered with the purpose of influencing the witness's 
testimony or availability. ' 

. . 
Revised Criminal Law commission Comment 

L. Elison 

This section covers II informants II and "witnesses." 
law most such offenses were misdemeanors. This section 
judge discretion ·to impose a sentence of up to ten (10) 
the circumstances justify. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 

Under prior 
gives the 
years if 

Official proceeding defined, M.C.C. 1973, § 94-2-101(39) 
Witness defined, M.C.C. 1973, § 94-2-101(67) 

Library References 

Obstructing Justice Key Nos. 4-6 
C.J.S. Obstructing Justice, §§ 7-10 
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94-7-208. Tamp.r1D9 With o~ Fabcicatin9 Phyaical Evidence. 

(1) A per.on ooaa1u the offen.. of taaperloq with or 

fabrlca\inq physioal eYidenoo 1f, bellevin9 Chat an official 

proceeding or lnv •• Ugatloa i. ~4in9 or about to be instituted, 

he 

(a) 

dOG\DltIDt 

alt,ra, ".VOf8,· ~oeal.. or remove. any record, 

01' thing with pulpO ••. to impair ita writy or 

AYa11abl11 ty in .uob proceecU.ng 01:' iaveatlgAuon, or 

(b) JUke., present. 01' WI.. any "cord, document or thinq 
, ,..~ 

knovlng 1 t to be fal.. and with purpose ttl) mislead '-any person who 

18 or may be 8ft!eqed 1ft auoh proceeding or inV88tigation. 

(2) A per.on convicted of tampering with or fabricatinq 

phyaioal evidence shall be imprieon84 1n ~h. .tate prison for a 

tam not to exceed ten (10) yean. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-208 by Sec. 1, Ch. 513, Laws 
of Montana 1973 

M.P.C., § 241.7 

R.C.M. 1947, § 94-1702, 94-1703, and 94-1704, 
repealed by Sec. 32, Ch. 513, Laws of Montana 1973. 

Annotator's Note 

M. Sehestedt 

This section is a necessary companion to the preceding section 
on Tampering with Witnesses. The purpose of this section is the 
protection of physical evidence. To this end the section prohibits 
the alteration, destruction, concealment or removal of physical evi­
dence and the making or presentation of physical evidence known to 
be false. To establish the offense it must be shown that the accused 
believed an official proceeding or investigation was pending or imminent 
and that he acted either with the purpose of impairing the availability 
or verity of physical evidence or that he knowingly presented false 
evidence with the purpose of misleading. It should be noted that to 
complete the offense the accused need merely do the proscribed acts with 
the requisite mental state--he need not succeed in making the evidence 
unavailable or in misleading the investigation. The most significant 



differences between this section and prior law'are the increase in 
Hcope t() include investigations as well dS trials and other formal 
proceedings and the increase in penalties from punishment as a 
misdemeanor to punishment by up to ten years. 

Cross References 

Knowingly defined, M.e.C. 1973, § 94-2-101(28) 
Official proceeding defined, M.C.C. 1973, § 94-2-101(39) 
Purpose defined, M.C.C. 1973, § 94-2-101(53) 

Library References 

Obstructing Justice Key Nos. 4-6 
C.J.S. Obstructing Justice, §§ 7-10 
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94-7-209. Tampering With Publio Recorda or Information. 

(1) A person eo~ts the off.ft •• of tampering with public 

nco~ or infonutt.1on 1f he. 

(a) knowingly ..... a fal •• entry lll, or false alteration 

of, any "cord, ~1t, lett.lative 1,111 or enact.Nnt, or thing 

belonging to, 01' neelv." or i.aued, 01' kept by the govemment for 

information or nco", or nquinci by law to be kept by others for 

information of the VOftl.'1'Uft8l\t, 01:' 

(b) Nt.s, px-..... or ••• any nc:erd, doo\UleDt or thing 

kaoving it t:o be fal •• , aad with purpose that it be taken as a 

98ftuina pan of iafonaUcm 01' r.cord. referred to 1n paragraph 

'a), or 

(0) purpoae1:r de.troy., aoaceala, ".NOW. or o~erwise 

iJDpalrs the verity or •• a11abl11t.y of ., such r800r4, document or 

thing_ 

(2) A person oo."ioted of the offen.. of tamperinq with 

public recor4a or inforaatioa shall be imprisoned in the atato 

prison for oy tAra not to exceed t.en (10) years. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-209 by Sec. 1, Ch. 513, Laws 
of Montana 1973 

M.P.C., § 241. 8 

R.C.M. 1947, §§ 94-1501(6), 94-1507, 94-1517, 
94-1802, 94-2722, 94-2724, 94-2725, 94-2726, 94-
2903 and 94-2904, repealed by Sec. 32, Ch. 513, 
Laws of Montana 1973. 

Annotator's Note 

M. Sehestedt 

The purpose of this section on Tampering with Public Records 
is the protection of the integrity of government records and of 
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records required by the government to be kept by private individ­
uals,. This section consolidates a number of prior law provisions 
into one unitary statute which prohibits false entries and altera­
tions in presentations, as genuine, of records or documents known 
to be false for inclusion in, and destruction of "any record, docu­
ment, legislative bill or enactment, or thing belonging to, or 
received or issued or kept by .the government for information or 
record, or required by law to be kept by others for information of 
government." The only addition to prior law appears to .be sub­
section (1) (b) which prohibits the presentation or fabrication of 
records for inclusion as genuine and even this may have been a 
part of the more general prohibitions contained in prior law. It 
should be noted that this section does not protect private records 
unless such private records are required to be kept by the government. 

Cross References 

Knowingly defined, M.C.C. 1973,S 94-2-101(28) 
Purposely defined, M.C.C. 1973, S 94-2-101(53) 

Library References 

Forgery Key Nos. 15, 16 
C.J.S. Forgery, S 29 
Records Key Nos. 21, 22 
C.J.S. Records, SS 72-76 
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'.-7-210. Impor,oQating A ~11c Servant. 

(1) A person oomaita tbe offen •• of 1mperaonat1nq a public 

•• nut if he fal.ely pretends to hold. poaition in tlle public: 
•• r:vioe wl tb purpo.. to lnc1uoe another to • \Ibm t to aucb pnatendad 

official .utilor! ty o&' othaJ:vl.. to act in nUance upon that 

pntu.. to bi. praju4loe. 

(2) A penon ooa.tcte4 of impersonating a public servant 

aball be fined not to exceed ti~ hundred dollar. ($500) or bo 

laprlaoned 1n th,e COUAty jail to&' an, term Dot to exceed aix (6) 

months, OJ' both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-210 by Sec. 1, Ch. 513, Laws 
of Montana 1973 

M.P.C., § 241.9 

R.C.M. 1947, §§ 94-35-149, 94-35-253, 94~390l and 
94-3911 repealed by Sec. 32, Ch. 513, Laws of 
Montana 1973 

Annotator's Note 

M. Sehestedt 

This section on Impersonating a Public Servant consolidates a 
number of prior law provisions including § 94-35-149, Impersonating 
an Officer, § 94-35-253, Wearing Certain Uniforms Prohibited, § 94~ 
3901, Acting in A Public Capacity Without Having Qualified, and § 94-
3911, Exercising Functions of Office Wrongfully. This section rep­
resents an improvement over prior law in that it is specifically 
directed toward harmful conduct. To establish an offense under 
this section it is necessary to show that the accused falsely pre­
tended to be a public servant and that he did so with the purpose 
of causing another to act on that basis. It should be noted that 
these provisions apply to all public offices and would include any 
actions made under color of that office by a pretender. 

Revised Criminal Law Commission Comment 

L. Elison 

Legislation prohibiting impersonation of some or all public 
officials is found in most penal codes. The object is to prevent 
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imposition on people by the pretense of authority, and partly to 
ensure proper respect for genuine authority by suppressing discredi­
table imitations. These objectives are regarded as especially im­
portant in relation to law enforcement officers. 

Cross References 

Act defined, M.C.C. 1973, § 94-2-l0l(1) 
Public servant defined, M.C.C. 1973, § 94-2-101(52) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 

Library References 

False Personation Key No. 1 
C.J.S. False Personation, §§ 1-4 
Officers Key Nos. 86, 87, 89 
C.J.S. Officers, §§ 80, 82 
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,.rt Thre.. Obatruc:ting ao ... rnmant.al Operations. 

94M 7-l01. Reai8t1n9 A¥ro.'. 

(1) A per.oll ooadta the offea •• of r.ll.ting arrest if he 

kDovin91y prevonte O~ at-.mpta to prevent a peace officGr from 

.ffectin9 aD arrest b¥, 

(.) Qslnq or thraateAinq to us. phY8ical force or violenoe 

a,a1n8t the peace officer ox Ulo11her, OJ: 

(b) \lslng any other _aD. which creates A risk of causing 

phrelcal injury to the peace officer O~ another. 

(2) I' is DO defen •• to a pro ... cuUon UI'lder this s.otion 

that th. ur •• ~ "d unlawful, pZOy1de4 the peace officer wa. 

aoun9 uc1er 00101: of bi. official authori t.y. 

(3) A ~r.OD convicted of the offuse of resisting arrest 

ahall be fined DO~ to exceed five hundnd dollars ($500) or be 

iJDp~l.OIlGd 1n the county jail fol' an, term not t.o exceed six (6) 

IIODths, OJ: both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-301, Sec. 1, Ch. 513, Laws 
of Montana 1973 

Mich. Rev. C.C. 1967, § 4625 

R.C.M. 1947, § 94-35-169, repealed, Sec. 32, Ch. 
513, Laws of Montana 1973 

Annotator's Note 

J. Forsythe 

Until the passage of this section, Montana had no provision 
dealing specifically with resistance to an arrest. Subsection (l) 
is narrower than the repealed statute which concerned resistance to 
the discharge by public officers of their duties (§ 94-35-169, R.C.M. 
1~47). The old law specifically applied not only to interference 
w1th.arres~ made by a peace officer, but to the discharge by ~ny 
pub~1c off1cer of any duty of his office. Also, this subsect1on, 
un11ke the repealed statute, requires the use or threat of force or 
the risk of injury in connection with the interference with the 
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peace officer. "Peace officer" is defined at M.C.C. 1973, § 94-2-
101 (43) • 

'Subsection (2) was not a part of the repealed law. This sub­
section is in opposition to the common law theory that an officer 
undertaking an unlawful arrest was deemed to be not acting in the 
line of duty. Under this theory the intended arrestee had the privi­
lege to use reasonable force to prevent the unlawful deprivation 
of his liberty. Subsection (2) takes the often complicated de­
cision as to the lawfulness of the arrest away from the arrestee, 
thereby allowing such decision to be decided ultimately in court 
rather than by force. This is also the position taken by the Model 
Penal Code, § 3.04 (2) (a) (l). 

Subsection (3) reduces the maximum penalty allowed under the 
prior law 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Peace officer defined, M.C.C. 1973, § 94-2-l0l(43} 

Library References 

Obstructing Justice Key Nos. 7, 9, 21 
C.J.S. Obstructing Justice, §§ 5, 6, 22 

Obatcuot1ft9 A Peace Oftioer or other Public 

Sertant. 

(1) A person OCJNd.ts the offen" of obstruoting & peace 

officer 01' publio •• rvant if he knovia91y obstructs, impairs or 

hiDCel:'s the eft forcement of the cr1minal law, ~e pnservation of 

the peace, or tbe performance of a gowZ'QJD8ntal funation. 

(2) It: i. no deteD •• to a proaecut.iOG under ~la aection 

that the peaoe offlce~ vaa acting in an 111egal .annorf provided 

ba vaa acting under color of bi. offioial Autho~itl. 

(J) A person OQDv!ctad of the otfeDs. of obatruotin9 a 

peace offic8r 01" other pubUo •• naat ahall be filled not t.o exceed 

five hundred dollaa ($500) or; be imprisoned iD the oounty jail 

for & tara not to exceed .1x 'G) .lIOAtha, or bot.h. 



Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-302, Sec. 1, Ch. 513, Laws 
of Montana 1973 

Mich. Rev. C.C. 1967, § 4506 

R.C.M. 1947, § 94-35-169, repealed, Sec. 32, Ch. 
513, Laws of Montana 1973 

Revised Criminal Law Commission Comment 

L. Elison 

Subsection (1) is designed to deal generally with the obstruc­
tion of governmental activities. It protects both peace officers 
and public servants in the administration of their respective duties. 
"Peace officer" is defined at M.C.C. 1973, § 94-2-101(43); "public 
servant" at M.C.C. 1973, § 94-2-101(52). Generally, the section 
seeks to retain the coverage of the old law (see R.C.M. 1947, § 94-
35-169) to encompass protection of all governmental functions. The 
section imposes a uniform mens rea requirement for all illegal ob­
struction, i.e., knowingly~fined at M.C.C. 1973, § 94-2-101(28). 
The old law required a "wilful" obstruction. 

In subsection (2) the commission has followed the basic pre­
mise that a person should not take the law into his own hands when 
faced with illegal police activity. 

Cross References 

Peace officer defined, M.C.C. 1973, § 94-2-101(43) 
Public servant defined, M.C.C. 1973, § 94-2-l0l(52} 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 

Library References 

Obstructing Justice Key Nos. 7, 9, 21 
C.J.S. Obstructing Justice, §§ 5, 6, 22 
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'4-7-303. Obstructing J~.tl0 •• 

(1) 1"0r t.ha puzpose of thi ••• ation -an offender- means a 

person who haa beeD Olt 1. liable to be arreated, charged, 

convicted or pUAlahed for a pUblio often.e. 

(2) "person COIIIldts the off.a. of obatruot.ing justJ.oa if, 

knowing a per. OIl ia Nl offend.r, he pUl'pOaely I 

Ca) hal'boro or conceals Ul offender, or 

(b) warn. an offeA4er of impending discovery or 

appmhanaioft, except t.hi8 doe. DOt apply to a warning given in 

connection with 'an affort w br1D9 an offender into complimce 

with tbe l.v, or 

(0) 

weapon, 

provides 

di.~uJ. •• 

an offender with moDay, tr:&D8portat~or., 

or ot.bar __ a of avoldiQq diliJcovery or 

apprehension, or 
------

(d) preYeDt. or obstruot., by _ana of foroe, deception or 

iatimidation -:rona fr_ perforRtlnq an act that might ~1d in the 

diacowry OJ: apprehenaion of an off8DCler, or 

Ce) suppress.. by aot of concealment, alteration or 

destruction any physical .v1~Qoe that might. aid in the discovery 

or apprehension of an offender, or 

(f) aida an offender who i •• ubj.o~ to offioial detention 

to •• cape f~ suoh official detention. 

(3) A persem oonvicted of obstr\1ctiAg justice shall bea 

(a) iapr1801le4 in the .~ate prison for a term not to exce.d 

t.en (10) year:. if the offencSer baa been or 1. 11able to be ebarqed 

vith a felony, or 

(b) fined not to aoesd 11ft buncSrec1 dollars ($500) or be 

impri80ned in the county jail tor a term not to exceed six (6) 

IIlODths, or botb, if tho offender baa beo,. or 111 liable to be 

cbaved with a m:Ls4emoanor. 
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Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, S 94-7-303, Sec. 1, Ch. 513, Laws 
of Montana 1973 

New 

R.C.M. 1947, §§ 94-205, 94-206, 94-4201, repealed, 
Sec •. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Forsythe 

Prior law provided that a person who concealed his knowledge 
of a felony or who harbored or protected one charged or convicted 
of a felony was an "accessory." R.C.M. 1947, § 94-205. At common 
law such a person was an "accessory after the fact." These terms 
encompassed all of the specific activities in subsections (2) (a) 
through (2) (e). These subsections are broader than previous law 
in two respects. Prior law applied to helping felons, whereas this 
section applies also to obstruction of justice in connection with 
misdemeanors. Second, R.C.M. 1947, § 94-205 required that the aider 
have "full knowledge" of the crime, whereas under this section he 
may not know what crime has been committed. 

Subsection (2) (f) applies to a person who aids another to 
commit the offense of escape, M.C.C. 1973, § 94-7-306. The subsection 
covers the old crime of Rescue, R.C.M. 1947, § 94-4201. The sub­
section is more comprehensive than prior law in that it covers not 
only violent jailbreaks and aiding the rescue or escape of a person 
"from an officer having him in lawful custody," but it applies also 
to the person who aids a person to depart from any lawful custody. 
See the definition of "official detention," M.C.C. 1973, § 94-2-101 
(38). "Aids" in this sUbsection is more inclusive than "rescues" 
under prior law. The maximum penalty for the offense is reduced 
from felony to misdemeanor. 

Revised Criminal Law Commission Comment 

L. Elison 

This section is based on the theory that a person who aids 
another to elude apprehension is obstructing justice and interfering 
with the processes of government. It is his willingness to inter­
fere and the harm threatened by such interference that constitutes 
the offense rather than any fiction that equates helping the aider 
with the original offense. 

Knowledge or reason to believe that the putative offender is 
guilty of or chargedwith a crime is simply evidence of the purpose 
to aid the putative offender to elude justice. Such knowledge is 
not a necessary element of the offense. A purpose to aid the offen-
der to avoid arrest is not proved merely by showing that the defendant 
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i. 

gave succour to one who was in fact a fugitive. When a fugitive 
see~s help from friends and relatives there may be other motivations 
in addition to the objective of impeding law enforcement. Such 
other motivations are not taken into consideration by way of exception 
of certain classes of near kin, but could possibly be a ground for 
mitigating sentence after conviction. Subsection (2) (b) contains 
an exception to take care of cases like fellow-motorists warning a 
speeder to slow down, or a lawyer advising a client to discontinue 
illegal activities. 

Cross References 

Knowing defined, M.C.C. 1973, § 94-2-101(28) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Offender defined, M.C.C. 1973, § 94-2-101(36) 
Official detention defined, M.C.C. 1973, § 94-2-101(38)' 

Library References 

Criminal Law Key No. 75 et seq. 
C.J.S. Criminal Law, § 98 
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'.-'-30.. Pa1lure To Aid A Peace Officer. 

(1) Whore it i. z.uonable tOI: a peaoe officer to flnllat 

~ oooperatJ.on of • per.. taa 

(a' .ff.ot.-tiftV OJ: •• curin9 .a .r~.t of another (purauant 

to R.C.~ 95-609), O~ 

(b) pnYentin9 the collllis.ioa bJ another ot an offenae, a 

peace officer ~ o~r auch ,.nOla to cooperate. A person 

CIOIDID1u the otfen .. of fallure to aid • peaca officer if he 

knowin9ly ~efu.~. to obar auch an order. 
(2) A person convicted of tIM offen •• of failure t.o aid a 

peace offioe~ ahall be fia.d no~ to axoaed !tv. hundred dollars 

($500) or be imprisoned in tl1e OOUftty jail for a term Dot to 

exceed six (6) lenthe, or bo~. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-304, Sec. 1, Ch. 513, Laws 
of Montana 1973 

New 

R.C.M. 1947, § 94-35-177, repealed, Sec. 32, Ch. 
513, Laws of Montana 1973 

Annotator's Note 

J. Forsythe 

Subsection (1) (a) refers to R.C.M. 1947, § 95-609, which states 
that in securing an arrest the peace officer may command cooperation 
from male persons over the age of eighteen. A further limitation on 
the power to so command is imposed by subsection (I). Unlike prior 
law, it requires that the request be reasonable. The power to so 
command is limited to "peace officers," defined at M.C.C. 1973, § 94-
2-101 (43) • 

In subsection (2) the penalty has been increased to provide a 
possibility of imprisonment. 
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Cross References 

Peace officer defined, M.C.C. 1973, § 94-2-101(43) 
Another defined, M.C.C. 1973, § 94-2-101(2) 
Offense defined, M.C.C. 1973, § 94-2-101(37) 

Library References 

Arrest Key No. 69 
C.J.S. Obstructing Justice, § 4 

-318-



94-7-305. Compoundift9 A Pelonr. 

(1) A per.on coalu the offen •• of compouncllft~ a felony if 

be k~owil'lily aooapts or agrees to accept any pecuaiary benefi t 1n 

oonsideration fo~. 

(a) nfraining' tJ:Om aMkin9' proaecutlon of a felony, or 

(b) to law enforcement 

authorities the coma! •• 1on o~ 8uspaote4 commi •• ion of any felony 

01' lnfonaation nlat1ng to • felony. 

(1) A person oonYicte4 of compoUDding a felony shall be 

lined. DOt t.o exceecl f1ft hUQdred dollars ('500) or be imprisO!led 

1n the count.y jail for a taxa Dot to exc:.ad six (6) IDOntha, or 

both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, S 94-7-305, Sec. 1, Ch.5l3,Laws of 
Montana 1973 

M.P.C. 1962, S 242.5 

R.C.M. 1947,S 94-3535, repealed, Sec. 32, Ch. 
513, Laws of Montana 1973 

. Annotator's Note 

J.·Forsythe 

Subsection (1) retains most of the coverage of prior law con­
cerning Compounding a Felony. The significant difference between 
this section and previous law is that there is now no offense of 
compounding a "misdemeanor," defined at M.C.C. 1973, S 94-2-101(31). 
The old law graded the offense according to whether the crime was 
punishable by death or life imprisonment, was punishable by less 
than death or life imprisonment, or was a misdemeanor. The section 
has not gone as far as the Model Penal Code which expressly author­
izes the compromise of a misdemeanor for which the injured person 
has a civil action. 

The omission of misdemeanors does not leave unregulated the 
event of a person taking a reward to forbear or stifle a criminal 
prosecution for a misdemeanor. This is covered by Bribery in Offic­
ial and Political Matters, M.C.C. 1973, § 94-7-102 and Gifts to 
Public Servants by Persons Subject to Their Jurisdiction, § 94-7-105. 
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To an extent subsection (1) (a) overlaps in coverage with these sections. 

'Subsection (2) authorizes a maximum penalty which is the same 
as that provided for the lowest grade of the offense under old law. 

Cross ~eferences 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Felony defined, M.C.C. 1973, § 94-2-101(15) 
Misdemeanor defined, M.C.C. 1973, § 94-2-101(31) 
Bribery in Official and Political Matters, M.C.C. 1973, § 94-7-102 
Gifts to Public Servants by Presons Subject to Their Jurisdic-

tion, M.C~C. 1973, § 94-7-105. . 

Library References 

Compounding Offenses Key No. 1 
C.J.S. Compounding Offenses, §§ 1, 2, 3 
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I. 

(1) ·Official deteDtlonw meane t.pri8on~nt which r.6ul~ed 

fronr a conviction for an offenae, coDfibemen~ for an offense, 

confinement of a peraon charged with an offense, detention by a 

peace officer pursuant to arre8~, detention for extradition or 

deportat.ion, or any lawful cSe~t1on for the purpose of the 

prot.ect.ioD of the welfare of the person detained or for the 

protection of aociety, but ·official detention- does not include 

supervision ot .probation or pazole, constraint incidental ~o 

r.le ••• on bail, 0 ... all UDlaw!Ql .~re.t Wll ••• the person arrested 
-.ployed ph'faicu fo~_,. threat of phyaicAl force, or a weapon 

to •• cape • 

. (2) A person subject to official detention co~ts the 

ollenea of •• cape if he kDOWin91y or purpoeely removes himaelf 

from official detaDtiOD or fa118 to xetuxn to offioial detention 

following tempo~ary 1.... 9~ant.d fo~ a specific purpose or 

liJd. tect time. 

(3) A penon OODYieted of the offen •• of .soape shall btu 

(a) impz-ieoned in the state prl.OIl for a term not to exceed 

twenty (20) y.ars if be •• oapes from a atau prieon, county jail 

or oity ,&11 by t.b. 'I •• or threat of force, physical violenoe" 

.. apon or eiaulated weapoD' or 

(b) impriaoned in the state prison for a term not to exceed 

ten (10) yeare if bet 

(1) •• capes from a atat. prison, county jailor city jail, 

01' 

(11) •• CApe' f%'Clll another offio1al detention by the use or 

tlu:eat of fo~ce, phya1cal violence f weapon or simulated weapon, or 
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(0) filled not. to exceed tlve hnn<'lrod dol1~r. ($ 500) or b. 

1apr1.aDed ill tbe COWlty jail for a MJ:m not to exceed six (6) 

maqth., 01" both 11 he colDJ.ta •• oepe under ciroum8tencee other 

tlUUl (a) aDd (b) of tb1 •• ub .. ~lon. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-306, Sec. 1, Ch. 513, Laws 
of Montana 1973 

M.P.C. 1962, § 242.6 

R.C.M. 1947, § 94-4203 et. seq., repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Forsythe 

This section on Escape covers any unauthorized departure from 
legal custody. The definition of subsection (1) is not limited to 
confinements upon a charge or conviction of a crime, but also includes 
imprisonment or detention for some purpose in connection with a civil 
case such as a sanity hearing. The portion of the definition con­
cerning the use of force during an unlawful arrest is consistent 
with the rule that an unlawful arrest is no defense 
to a prosecution on the charge of Resisting Arrest. M.C.C. 1973, 
§ 94-7-101(2). One may not use force either to resist an unlawful 
arrest or to escape from one. 

Subsection (2) describes the offense of escape. Notably, the 
offense may be committed even where the physical departure from 
official detention has been authorized. A person who fails to return 
to official detention when required commits the offense. 

Revised Criminal Law Commission Comment 

L. Elison 

Subsection (3) classifies escapes according to the risk they 
create. Punishment is more severe for the offense when committed 
by the use of or threat of force, physical violence, weapon or sim­
ulated weapon. The grading of the offense by relying on the priso­
ner's use of force is actually a return to common law, since early 
common law clearly distinguished between escapes with and without 
use of force. The grading scheme implicit in the old code by which 
punishment is provided in reference to the type of confinement, is 
not entirely abandoned by § 94-7-306. For example, use of force in 
escaping from a non-institutional detention calls for a lesser 
punishment than escape from a prison or county or city jail. Further, 
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an escape without use of force from a non-institutional detention as 
provided in sub-paragraph (3) (e) removes the offense from the felony 
category altogether. 

Another grading method for escapes is based on the seriousness 
of the crime causing the detention. The proposed section includes 
this grading indirectly in that the seriousness of the crime causing 
the detention is indicated by the institution in which the detention 
is made. For example, persons held in the state prison will usually 
be felons while those in city or county jails will be misdemeanants. 

Cross References 

Offense defined, M.C.C. 1973, § 94-2-101(37) 
Peace officer defined, M.C.C. 1973, § 94-2-101(43) 
Official detention defined, M.C.C. 1973, § 94-2-101(38) 
Weapon defined, M.C.C. 1973, § 94-2-101(66) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Threat defined, M.e.c. 1973, § 94-2-101(63) 
Resisting Arrest, M.C.C. 1973, § 94-7-101 

Library References 

Escape Key No. 1 et seq. 
C.J.S. Escape, § 1 et seq. 
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"-7-307. ~ran.t8rrln9 Illegal Article. Or Unauthorized 

COIIInwdcaUon. 
(1) Transferring Illegal ~cl ••• 

(a) A person commita the offen.e of traD8larrlng illegal 

article. if be knowingly or purpo •• ly tranafers any article or 

thing to a per.on aubject to official detention or 1. transferred 

any article or thing by • penOD :a\lbject to official detention. 

(b) A pes-8on oonYiote4 of uuaferrlnq illegal articles 

ahall be. 

(i) imprisoned in tbe sute pri8Ol1 for a t:em not to exceed 

twent.y (20) years it he conveys .. weapora to a person subject to 

official detention, or: 

U.i) tined not: to exceed "n8 AWld%ed dollars ($100) if he 

COnV$Y8 any other articl. OJ:' t.h1n9 to a per.OD aw,ject: to official 

detcantioD or be lmprlsoae4 in the count.y jall fo~ any tem not to 

exceed ten (10) day., or both. ~hl •• ball not apply unless the 

offender lcDaw 01: wa. 91v8n auttioiat notice 80 that be reuonably 

ahould nAve known that tMt art101. or thing ha oonveyed waG an 

illegal art,iole. 

(I) Unautborlaed co.mun1oatiOD. 

(a' A person coaa.l~ the offen.. of unauthorized 

oommunication 1f he knowin91y or pw:'pOaely CODIlUD1cates with a 

person aubj.c~ to official de~Gntioa witbou~ the consent of the 

person 1n charge of aGOh official datent.icm. 

(b) A perscm oooy1cted of the offen.. of UD6uthori. zed 

CIOIUBUDication ahall be fined not. to exceed one hundred dollars 

($lOO) o~ be isnprisODed 1ft the couat.y jail for 8J\y tam not to 
exceed ~D (10) 4ay., OJ: -th. 
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Enacted: 

Source: 

Historical Note 

M.C.C. 1973, § 94-7-307, Sec. 1, Ch. 513, Laws of 
Montana 1973 

Prior Law: 

R.C.M. 1947, §§ 94-35-241, 94-35-264, 94-4208 

R.C.M. 1947, §§ 94-35-241, 94-35-264, 94-4208, 
repealed, Sec. 32, Ch. ~13, Laws of Montana 1973 

Annotator's Note 

J. Forsythe 

This section on Illegal Transactions with Prisoners retains 
the coverage of prior law. Additionally, subsection (1) applies to 
the transfer of any illegal article, whereas previous law applied to 
an enumerated list of articles (R.C.M. 1947, § 94-35-264) and to 
articles useful in making an escape (R.C.M. 1947, § 94-4208). The 
prohibition of communication in subsection (2) is the same as that 
of prior law, R.C.M. 1947, § 94-35-241. Both sub~ections are broader 
than prior law in that they apply to all "official detention," de­
fined at M.C.C. 1973, § 94-2-101(38) rather than just to the state 
prison. The maximum penalty for transfer of any illegal article 
other than a "weapon," defined at M.C.C. 1973, § 94-2-101(66), 
is reduced to ten days or $100 from ten years or $10,000. 

Revised Criminal Law Commission Comment 

L. Elison 

The section does not require proof of an intent to assist an 
inmate to escape, but requires only that the actor intend to convey 
the article involved, i.e., something that he is prohibited from 
conveying to the inmate by statute, regulation or institutional 
rule. The offense is graded on the basis of the nature of the 
article or thing introduced, i.e., if the thing be a deadly weapon, 
the offense is a felony. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Official detention defined, M.C.C. 1973, § 94-2-101(38) 
Weapon defined, M.C.C. 1973, § 94-2-101(66) 

Library References 

Prisons Key No. 17-1/2 
C.J.S. Prisons, § 22 
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94-7-308. 8.il-J~lD9. 

(1) A ~r.OD oommita the off.n •• ot b.l1-jumplnq lt, havinQ 

~ •• t at l1hel'ty bf court order, with or without 8eourity, upon 

coJ\cU.t.1on that be will aubaequentl.y appear at a .pecified time and 

plaCfJl, be purpo.ely fail. without lawful excue8 to appear a~ that 

time and place. 

(2) ~b18 .eet10D .bell not interfere with the exercise by 

.Y ooUl"t of it.. power to p~1.h fol' oontampt. 

(3) 'fhis' .. ot.i.on eball not. .. pply tx) • person .ot at liberty 

by court order upoa condition t.hat be w111 appear in conn<act1on 

with A charie of haYing ooJJB1 t.ted a III1l14Gmeanor, except it. shall 

apply whare the jud~ ha. relea.84 ~. defendant on hi. own 

reC09DlsaIloe. 

(4) A per.Oft oonYictea of bd.l"',wnpin<j 1ft connection with a 

felony ahall be 1mprlaoned in the atate prison for a term not to 

exoeed t.en (10) year.. In all otheZ' cues he shall be fined not 

to exceed five hundred dollars ($500) or be imprisoned in tho 

county jail for a •• 111 DOt to exceed .ix (" month., or bo~h. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-308, Sec. 1, Ch. 513, Laws 
of Montana 1973 

M.P.C. 1962, § 242.8 

None 

Annotator's Note 

J. Forsythe 

Bail-jumping was not a crime under the old code under which 
the penalty for jumping bail was forfeiture of the money or property 
which was posted as bail. Many recent studies have show~ that the 
great majority of offenders may safely be releas7d,on ba1l, and 
federal appellate courts are tending toward requ1r1ng release on 
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bail that is very moderate in amount. The Montana Code of Criminal 
Procedure (Title 95, Ch. 11) has attempted to encourage this trend 
by making bail easier to secure and lower in amount, and, where 
possible, to allow release on the prisoner's own recognizance 
with no bail at all. However, when bail is nominal or non-existent, 
forfeiture is no real penalty and provides no incentive to the 
offender to appear for trial •. This statute is intended to provide 
a penalty for anyone who (I) jumps bail and is accused of a felony, 
or (2) has been released without bail on a misdemeanor charge. 
The section is intended to work together with Ch. 11, Title 95 to 
encourage release on little or no bail, but it enables the co~rts 
to deal with those who violate their trust. 

Because the definition of "official detention," M.C.C. 1973, 
§ 94-2-101(38), expressly excludes "restraint incidental to release 
on bail," bail-jumping is not covered by the section on escape. 
The creation of a second offense allows a different treatment of 
forfeiture of bonds on misdemeanor charges. This is accomplished 
by subsection (3). Unless otherwise required by the court, it is 
lawful to forfeit bond on a misdemeanor, but it is not lawful to 
remove oneself from "official detention" resulting from a mis­
demeanor charge or conviction. "Misdemeanor" is defined at M.C.C. 
1973, § 94-2-101(31). 

Subsection (2) establishes that the fact that bail-jumping 
may be punished as an independent offense does not prevent it from 
being punished as a contempt of court. 

Revised Criminal Law Commission Comment 

L. Elison 

Statutes on "bail-jumping" are of comparatively recent or~g~n. 
The first such statute was passed in New York in 1928, and a genera­
tion later the federal provision was enacted in 1954. Under prior 
law Montana had no statute making it a separate punishable crime 
to fail to comply with a condition of a bail bond or recognizance. : 

Subsection (4) is graded on the basis of the seriousness of 
the crime. Bail-jumping in connection with a felony is a potential 
felony. All other cases of bail-jumping are misdemeanors. "Felony" 
is defined at M.C.C. 1973, § 94-2-l0l(15). 

Cross References 

Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Misdemeanor defined, M.C.C. 1973, § 94-2-101(31) 

Library References 

Bail Key No. 75 
C.J.S. Bail, § 51(2) 
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'4-7-301. Crimiaal CODtemp •• 

(1) A parson commita the olfon •• of crtminal contempt when 

be 'knowingly ongA,e. in any of the tollowinq conduct. 

(a) 4iaorderly, coatemptUOU8, or lnsolent behavior, 

oo1lmlltted during thd altUftg'. of a QOurt., In ita immediate vi", and 

presence and dis:ec:tly tendinq to inurrupt its proceed1n98 or to 

impair the respect due to 1 ta author! ty, or 

(b) breach of t.he peace, 1\01 •• , or other diaturbance, 

directly ten<liDq, to interrupt a court.' 8 proceedinq, or 

(c:) purposely d1aobey1n9 O~ nfu1nq any lAWful process or 

otller JaaDcl&~ of it. OOllrt I or 

Cd) unlawfully refuail19 tD b. SWOrD aa a "itness in any 

court procoedln9 or, after bo1ng awom, refu.,log to answer any 

legal aDd proper interr~.torr, or 

(e) purposely publlah1ft9 • tal.. O~ gr08s1y lnaoourate 

Aport of a court's praoeedin'f or 

(f) purpoael,. falUDg' to obey uy .tU'ldat.e, process or 

DOtice relatLve to ~UI'l •• i.sued pursuant to title 93, chapt.ers 

12, 13, 14, 15, 16, 17 an4 18, a.C.N. 1147. 

(2) A p$lraOft oonvloUQ of the offense of criminal contempt 

.hall be tined not to exceed five hUJldred Clellan ($SOO) or be 

1mpria01'lad in the county jail for a ten not. to exceed six (6) 

acmth., or botb. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-309, Sec. 1, Ch. 513, Laws 
of Montana 1973 

N.Y. Pen.L. 1967, § 215.50 

R.C.M. 1947, § 94-3540, repealed, Sec. 32, Ch. 
513, Laws of Montana 1973 
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Annotator's Note 

J. Forsythe 

This section is substantially the same as prior law. The 
mental state requirements, "knowingly" and "purposely" are new. 
Subsection (1) (f) is also new •. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 

Library References 

Contempt Key No. 1 et seq. 
C.J.S. Contempt, § 1 et seq. 

Law Review Commentaries 

32 Mont. L. Rev. 183 (1971) 

Notes of Decisions 

Constitutionality 

The Montana court has held that, although a citizen has a 
right to publish decisions of the supreme court, comment upon them 
freely and discuss their correctness, there is no constitutional 
right of freedom of speech to do so by false and defamatory publi­
cations which dispose the public to disregard the judgments or 
orders of the court. In re Nelson, 103 Mont. 43, 60 P.2d 365 
(1936). However, such false publication is punishable as a contempt 
of court only when published while the cause is still pending. 
Ibid. See also, Bridges v. California, 314 U.S. 252 (1941). Thus, 
the publication of an article in a newspaper, charging a judge with 
wrongdoing in a cause disposed of by him six months previously, 
did not constitute contempt of court under this section. State ex 
reI. Metcalf v. District Court, 52 Mont. 46, 155 P. 278 (1916). 

Criminal and Civil Contempt Distinguished 

A criminal contempt is conduct that is directed against the 
dignity and authority of the court; a civil contempt consists of 
failure to obey the order of the court to do something for the bene­
fit of the opposing party in a civil action. Pelletier v. Glacier 
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County, 107 Mont. 221, 82 P.2d 595 (1938). 

False Report on Dissenting Opinion 

Otherwise contemptuous language concerning a dissenting op~n~on 
does not constitute contempt of court, since it is the view of an 
individual justice and not the opinion of the court, but the remedy 
for such language is an action for libel. In re Nelson, 103 Mont. 
43, 60 P.2d 365 (1936). 

Inherent Power in the Court to Punish for Contempt 

The power to punish for contempt is inherent in the courts of 
record of this state, is a necessary incident to the exercise of 
judicial functions, exists independently of statutes, and cannot 
be taken away or abridged by the legislature. State ex reI Metcalf 
v. District Court, 52 Mont. 46, 155 P. 278 (1916). Accord, Terri­
tory v. Murray, 7 Mont. 251, 15 P. 145 (1887); State ex. reI. Bosten 
& Montana Consol, Copper and Silver Min. Co. v. Judges, 30 Mont. 
193, 76 P. 10 (1904); In re Mettler, 50 Mont. 299, 146 P. 747 
(1915). Thus, although the publication of a contemptuous report 
of a court proceeding is punishable as a misdemeanor under this 
section, this does not deprive the court of the power to punish 
such act as a contempt. State ex reI. Haskell v. Faulds, 17 Mont. 
140, 42 P. 285 (1895). 

Part Pour. Official Ni8OOA4uot. 

'4-7-401. Official Mi8con4uot. 

(1) A pUblio servant commits the offen.. of official 

lliaconduct. when, in hi. otfic1t&l capacity, he ooait:a any of the 

follow.i.nq .~., 

(4) purposely or ne91i~ently fails to perlor. any mandatory 

duty as required by law or by a court: of compete"t jurisdiction 1 

or 
(b) kaow1Rgly perto~ aft act in hi. official e.p.ci~y 

which be knows 1. forbiddeD by law, o&-

(0) with the purpoa. to obtain advantage for himself or 

another, he performa an act in exce.. of his lawful author! ty I or 
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(d) solicits or know1n91J accepts for the performance ot 

u~ aot. a t •• or J:eward which be knowa 1& not authorized by law. 

(2) A publio .ervant convioted of the offense of official 

~.condQct shall be fined not to exceed fiv. hundred dollar. 

"500) OJ:' be 1mpr180A8d in the county jail for a term not to 

exceed a1x (G) ltlODtha, or both. 

(3) ~he district court shall have exclusive jur1sdic~ion in 

plO •• ouUona unc1ar thi. .8otd.on, and aDy action for offioial 

alisconduct muat be aomnenoad by an information tiled after leave 

tolll. bu been granted by the diatrict oour~ or after a 9rand 

j"~ 1ndi~t baa been found. 

(4, A public .e"ant: who b •• b_n charged .. provided in 

.ubsection (3) ahall be .uspended from hie office without: pay 

pendlnq flnal judgment. upon final ~Qdgment of conviction he 

shall p8rMaDently fo~felt hi. office. Upon acquittal he ahall be 

xei.atated in his office aDd ahall receive all back pay. 

(5) 'fbi. aectlOD doe. noit aff.ct any power conferred by law 

to impeach or remove _1' pubUo ... "ant or IIny proceeding 

authorised by law to oarzy into effect .doh impeachment or 

¥'emoval. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-401, Sec. I, Ch. 513, Laws 
of Montana 1973 

I11.C.C. 1961, § 33-3 

R.C.M. 1947, §§ 94-802, 94-803, 94-805, 94-3523, 
94-35-141, 94-2906, 94-3910, repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 
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Annotator's Note 

J. Forsythe 

This section codifies a variety of prov~s~ons of similar import 
found under prior law. It applies to "public servants," defined at 
M.C.C. 1973, § 94-2-101(52). 

The section provides criminal sanctions for failure of a public 
servant to perform specific mandatory duties set forth outside the 
criminal code. It also provides sanctions for failure to comply 
with mandatory duties set forth within the provisions of the crimi­
nal code. 

To an extent subsection (1) (d) overlaps in coverage with Bribery 
in Official and Political Matters, M.C.C. 1973, § 94-7-102 and Gifts 
to Public Servants by Persons Subject to Their Jurisdiction, § 94-
7-105. However, this section goes far beyond the offenses of bribery i 

and accepting gifts to encompass any act by a public servant con-
trary to either statute or regulation. It encompasses acts done 
in excess of authority (subsection (1) (c» and failures to perform 
a mandatory duty (subsection (1) (a». Notably, the failure to per­
form in subsection (1) (a) is punishable even though the omission is 
"negligently" done. "Negligently" is defined at M.C.C. 1973, § 94-
2-101(32). Affirmative actions are not punishable unless done 
"knowingly" or "with a purpose" contrary to law. "Knowingly" is 
defined at M.C.C. 1973, § 94-2-101(28); "purposely" at M.C.C. 1973, 
§ 94-2-101(53). 

The existence of the section does not dispute the fundamental 
premise that inadequate performance in public office should be 
regulated by civil service. However, the section does provide 
an additional means of discouraging misfeasance or malfeasance of 
public officers. 

Cross References 

Public servant defined, M.C.C. 1973, § 94-2-101(52) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 
KnoWingly defined, M.C.C. 1973, § 94-2-101(28) 
Negligently defined, M.C.C. 1973, § 94-2-101(32) 
Bribery in Official and Political Matters, M.C.C. 1973, 

S 94-7-102 
Gifts to Public Servants by Persons Subject to Their Juris­

diction, M.C.C. 1973, § 94-7-105 

Library References 

Officers Key No. 121 
C.J.S. Officers, § 133 et seq. 

-332-



Law Review Commentaries 

. 59 N. W. L • Re v • 611 

Notes of Decisions 

Indictment and Information 

An indictment which charged that a police officer solicited a 
fee to have a charge of petty theft and possession of fictitious 
license plates dismissed when charge carne up for hearing and which 
charged that he knew he was not authorized to solicit the fee was 
sufficient to charge the offense of "official misconduct." People 
v. Smith, 57 Ill. App.2d 74, 206 N.E.2d 463, cert. den. 383 u.S. 910 
(1965). An indictment which did not set forth some act constituting 
malfeasance of office was not sufficient in view of the fact that 
the statute does not specifically set out what conduct constitutes 
malfeasance in office. People v. Crosson, 30 Ill. App.2d 57, 173 
N.E.2d 552 (1961). Use of word "corruptly" in indictment purporting 
to charge malfeasance in office was merely conclusion of law on 
part of pleader and added nothing to accusation. Id. 
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Part Five. Treason, Pla,a and Related Offenses. 

94-7-502. De.ear.tioD Of Plaga. 

(1) In this .eotion • flag- ... a anything which i. or 

pupo~t. to be the official flav of the United stat •• , the United 

state. ahleld, the Unitat Stat .. ooat of U1U, the IICDtana state 

flag, or a copy, pictux., or "..pnaentation ot any of thGta. 

(2) A person CODI1I1ta the offo_ of desecration of flaga if 
'. 

h. pGrpoaely or knov1n91y. 

(a) publicly m"tilataa, def11 •• , or cuts conte~t upon the 

fla~" or 

(b) places on 01' att..obo. to tM flag MY work, mark , 

de.iVD, or adwart1s ... t not properly • part ot such flag or 

expo ••• to pubUa viev • flag 80 altered, or 

(0) .anufacturea O~ expo.e. to public view an article of 

merchand18e or a wrapper OC ~.oapt.aGl. for merchandi •• upon which 

the fl&'9 1s depiob4, or 

(d) u ••• the f149 fOI: commercial adY8rtisin9 purposes. 

(3) A pe .. 8OA convioted of the off.ne. of de8ecration of 

flags sball be bipriaODed in the state prison for any term not to 

exceed ten (10) years. 

(4) Th1s .ectl~ does not apply to flags depicted on 

written or printed documents or periodicals or on stationery, 

ornaments, pictures, or jf»Welry I provided there are not 

unauthorized words or designs on lIuch flags and providea the !'lag 

1. not connected with any advertisement. 

Enacted: 

Source: 

Historical Note 

M.C.C. 1973, § 94-7-502, Sec. 1, Ch. 513, Laws 
of Montana 1973 

Prop. Minn. Crim. Code, 1962, § 609.40 
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Prior Law: R.C.M. 1947, § 94-3581 et seq. repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Gutha1s 

This section is a more concise statement of the former Montana 
law on Desecration of Flags. For a conviction under this section 
the state must prove that one of the four overt acts described in 
subsection (2) was committed by the defendant, that the act was done 
purposely or knowingly, and that the item desecrated fit the definition 
of flag as provided by subsection (1). The statute varies from 
the prior Montana law as follows: 

(1) It pertains to the Montana flag as well as the flag of 
the United States; 

(2) It does not except flag treatment under military regula­
tions from its purview; 

(3) It explicitly permits in SUbsection (4) the depiction of 
flags for ornamental purposes under certain conditions. 

The wording for this section is identical to the Minnesota source. 

Revised Criminal Law Commission Comment 

L. Elison 

This section is not intended to prevent giving away flags to 
customers of a business enterprise or placing the names of donors 
on flags by the Red Cross. U. S. Code Title 36, Sections 170 and 
171 and subsequent sections prescribe the formalities of using 
and displaying the flag on various occasions. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 

Library References 

C.J.S. Flags, § 2 
United States Key No. 5-1/2, et seq. 
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~4-7-503. Criminal Syndicaii_m. 
(1) ·~lm1l\al ayndioaliam· .. ana the advooacy of or!_ or 

mallalou8 dama9. or injury to pNperty, or violence or otb.r 

unlawful _thoda of tenori.. a. & .. an8 of accomplishing 

industrial or political eode. 

(2) A per.on commits the offeDse of criminal syndiealilm if 

he purposely or knowingly. 

(a) orally or by znaana of ""lUnq advocates or promotes the 

dootr1De of orinda.l .ynd1c:utl.lu, or 

(b) o~9an1 ... or become_ Ai _1Iber of any a •• embly, 9roup. 

01' or:9&Dlzation which be knova 18 advocating or prol1K)ting the 

doctciDe of crWnal syndicalin, OJ:' 

(0) for 01:' on bebalf of anotohe&' ",bo purposely thereby to 

advocate 01' p~not. \be doctrine of criminal syndicalism, 

distribute., •• 11a, pubU8bes. 0% publicly displays, any wr1t1nq 

advocating or advertia1Dg auch dootri_. 

(3) A penon con"lcted of the oftenae of er1111nal 

ayndicali .. shall be iMprisoned in the state prison for a term not 

to exceed ten (10) yeiU'8. 
, 

(4l Whoever, being ~e owner OJ:' 1n pQs8ss.1oD or control of 

any premise. knowingly permita any ... emblaqe of persona to use 

such premise for the '.¥'PO.. of advocatJ.ng or promoting' ~e 

doctrine of cr1m.i.Dnl ayndic:al1At ahall be fined not to exceed t1 '\'0 

hundred dollars ($500) .or be !J,Qprlaoned in tho county jail tor a 

tarm not to exceed six (6) 1IOn~., 01: both. 

Enacted: 

Source: 

Historical Note 

M.C.C. 1973, § 94-7-503, Sec. 1, Ch.513, Laws of 
Montana 1973 

Prop. Minn. Crim. Code, 1962, § 709.405 



Prior Law: R.C.M. 1947, § 94-4401 et. seq., repealed, Sec. 32, 
Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

This section on Criminal Syndicalism encompasses 26 former 
statutes on the subject in the old Criminal Code. The statute was 
intended to provide a concise approach to dealing with activities 
which have a tendency to promote violence and disrupt traditional 
governmental and political processes. To sustain a conviction under 
this section, the state must show that the defendant committed one 
of the three acts listed in ·subsection (2) and that he did so purposely 
or knowingly. Subsection (4) provides misdemeanor punishment for 
the owner of premises who allows criminal syndicalism to occur on 
his property. The wording for this section is substantially the 
same as the Minnesota source. 

Cross References 

Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Possession defined, M.C.C. 1973, § 94-2-101(47) 
Offense defined, M.C.C. 1973, § 94-2-101(37) 

Library References 

Insurrection and Sedition Key No. 1 
C.J.S. Insurrection and Sedition, § 1 

'4-7-504. Bringin9 Armed Heft Iftto The State. 
(1) A person ~ts the often.. of brinqiDg 8I'1J1ed. men into, 

the state 
whtan he knowiDgly bring_, 01: aids in bring1nV, into this 

atate an umad person or: azomad bodf' of JIaD for the 

8nwaging 10 oriminal or socially 41aruptiv. aotivitiea 

the powers of law ento ...... nt author! U ••• 

purpose of 

or to UGurp 

(2) A per.on convicted of the off.ft.. of br1n9inq armed men 

into the state sba11 be iD\pr~:$on6d La the suto prl80D for a texm 

DOt to exeeod Un (10) years .. ' 
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Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-7-504, Sec. 1, Ch. 513, Laws 
of Montana 1973 

R.C.M. 1947, §§ 94-3524, 94-3920 

R.C.M. 1947, §§ 94-3524 and 94-3920, repealed, 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

H. J. Balyeat 

This section on Bringing Armed Men Into the State substantively 
varies from both R.C.M. 1947, § 94-3524 and 94-3920 in that it covers 
all situations where the purpose of such importation is criminal or 
socially disruptive. The previous sections covered only importation 
for the purpose of discharging duties of peace officers in preser­
ving the peace or suppressing violence. Also, this new section 
omits the exception in R.C.M. 1947, § 94-3524 for situations where 
the governor or legislature solicits and permits such importation. 

Revised Criminal Law Commission Comment 

L. Elison 

This section is intended to deal with those individuals who 
would bring criminal elements into Montana 
to carryon criminal or socially disruptive activities, or to take 
over duties of law enforcement authorities. 

Cross References 

Offense defined, M.C.C. 1973, § 94-2-101(37) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 

Library References 

Insurrection and Sedition Key No. 2 
46 C.J.S. Insurrection and Sedition, § 3 
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aiAP'l'BR 81 oprsnsES AGAlNS'1' PUBLIC OBDKR. 

i4-8-101. Disorderly Conduat • 

. (1) A peraon oomaita the often •• of di.orderly conduot if 

be knowln9ly di aturba tb8 pea. by. 

or 

(a) quuh11ng, ohall.glnq to fight 0'" flc;htiDQ' or 

(b) ukiD9 loud 01.' uauual 801_, or 

(0) ualn9 threateDinq, profane 01: abualve language, or 

(d) dlaoharqing tlreazma, or 

(0) renderin9 vebicular or pedestrian traffic 1apa.sable, 

(fl rendering the free ingre.. O~ _,rea. to publio or 

private. places impaaaabl.e, or 

(9) di8turbing or diaruptin9 any lawful assembly or public 

meeting, or 

(h) =-anam! tting a false report or werning of· a fire, 

impending explosion or other cataatrophe 1n auoh a place that its 

occur.neo would ~nclanger hWDal\ life. or 
(1) ~eatin9" balardou8 or physioally offenslve condition 

by any aat that aerv.. DO l.,i timate pupoa •• 

(2) A parson convicted of the often •• of disorderly conduct 

sball be fined no~ to exceed one hundred dollars ($100) or be 

imprisoned in the co\mty jail for a term not: to exceed t.en (10) 

claY8, or J>ot.b. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-8-101, Sec. 1, Ch. 513, Laws 
of Montana 1973 

New 

R.C.M. 1947, §§ 94-1420, 94-2901, 94-2902, 94-3560, 
94-3561, 94-3562, 94-3563, repealed, Sec. 32, Ch. 
513, Laws of Montana 1973 

• 



Annotator's Note 

H. J. Balyeat 

This section gathers the former Montana laws related to the 
public peace into one place, and provides a more concise statement 
of those laws. It overlaps to some extent with § 94-8105 on Public 
Intoxication. Read together the two sections attempt to cover the 
entire range of minor breaches of the public peace. 

Revised Criminal Law Commission Comment 

L. Elison 

There appears to have been no distinct crime known as disor­
derly conduct at common law. Some of the acts now included by statute 
in this category fell under the general heading of breaches of the 
peace such as fighting or causing a disturbance which would tend to 
provoke fighting among those present. 

In many jurisdictions statutes have 
merely preventing breaches of the peace. 
acts which offend others or annoy them or 
necessarily leading to a breach of peace. 
55 94-1420. 

developed which go beyond 
Include'd generally are 
create resentment without 
In Montana, R.C.M. 1947, 

The crime of disorderly conduct appears to be directed at cur­
tailing that kind of behavior which disrupts and disturbs the peace 
and quiet of the community by various kinds of annoyances. These 
acts standing alone may not be criminal under other categories such 
as theft, or assault and battery, or libel, etc. The difficulty is 
in defining the conduct which falls within these objectives, for a 
given act under some circumstances is not objectionable, while un­
der others it is. Thus sounding a horn at a carnival is not objec­
tionable. But sounding it at midnight in a residential section 
might be. 

The intent of the prov~s~on is to use somewhat broad, general 
terms to establish a foundation for the offense and leave the appli­
cation to the facts of a particular case. Two important qualifica­
tions are specified in making the application, however. First, the 
offender must knowingly make a disturbance of the enumerated kind, 
and second, the behavior must disturb "the peace." 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 

Library References 

Breach of the Peace Key No. 1 



,4-8-102. .allure Of Disorderly Peraone To Diaper.e. 

(1) Whar. two (2) or nore persona are en~aged in dlsor4erly 

order the 

participants to di.pe~... A parson wbo purposely refuse. OJ: 

Dowin,ly foil. to obey auch en orc1er coaaiu the offenso of 

failure to diaper ... 

(2) A pen_ CODvicted of the offen.. of failure to 

diaper.. aball be fin" DOt. to ex08e4 OQe h\IDdred dollars ($100) 

01' be imprisoned 1n the oo_ty jail to". a tel'Dl not. to exceed ten 

(10) day., OS" both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-8-102, Sec. 1, Ch. 513, Laws 
of Montana 1973 

M.P.C. 1962, § 250.1 

R.C.M. 1947, § 94-35-244, repealed, Sec. 32, Ch. 
513, Laws of Montana 1973 

Annotator's Note 

H. J. Balyeat 

This section on Failure to Disperse is basically a restatement 
of the former Montana law on the subject. However, it requires 
"disorderly conduct" while previous law prohibited remaining at 
the place of a "riot, rout, or unlawful assembly" after being warned 
to leave. Also, the new section enumerates the persons having power 
to order dispersement. The new law, therefore, is broader as to 
the circumstances under which an order to disperse may be given, 
and narrower as to the persons who may give such an order so as 
to bring the assembled persons within the statute. 

Revised Criminal Law Commission Comment 

L. Elison 

State statutes commonly penalize refusal to disperse when or­
dered to do so by those in authority and present at the scene of an 
unlawful assembly. The elements of the offense are that at least 
two persons be involved and that the group members must purposely 
refuse or fail to dispers when they are ordered to do so by an 
officer of the law or one given authority by law. 

I 
t 



Cross References 

I 
Offense defined, M.C.C. 1973, § 94-2-101(37) 
Purposely defined, M.C.C. 1973, § 94-2-101(47) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
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'.-8-103. Ilio~. 

(1) A peraon oommit. the offen .. of riot if he purposely 

_4 knowingly dJ.aturba the peace by engaging in an act of vlo1&ftC8 

or threat to comrd.~ _ act of violence .. part of an asaeJnbla98 of 
; 

ltv. (5) or more parson., which aet or threat pr<tsenta " claar and 
i . 

ph.ent 4uger of; 01' nau1ta in, damage to property or injury to 
I 

person8. 

(2) A peraOD ~v1oted of itbe offense of riot. .hall be 

fined not to,¥xoee6 f1 .. hundred dollars (~500) or be imprisoned 
- -

in the county jail fol' • teb AOt. to axCMed .ix CG) Jrlontha, or 

both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-8-103, Sec. 1, Ch. 513, Laws 
of Montana 1973 

New 

R.C.M. 1947, §§ 94-35-181, 94-35-182, 94-35-183, 
94-35-242, 94-35-243, and 94-35-244, repealed, 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Forsythe 

A~ common law there were three substantive offenses involving 
group disorders: unlawful assembly, rout, and riot. "Unlawful 
assembly" was the gathering of three or more persons with a common 
plan which, if carried out, would result in riot. "Rout" was the 
movement of these people toward the commission of acts which would 
constitute riot when committed. Former law incorporated this common 
law scheme, but the former sections on rout and unlawful assembly 
have been repealed, and riot has been changed. 

This section on Riot covers all group acts of violence and 
threats of violence. To be in violation of this section the assem­
blage must have proceeded to or beyond the point of threatening 
damage to property or injury to persons. The acts of the group 
must constitute at least a "clear and present danger" of causing 
such result. Under former Montana law, Riot covered only threats 
"accompanied by immediate power of execution." R.C.M. 1947, § 94-
35-181. The new definition does away with the almost impossible 
task of defining or determining what is "immediate power of execu-
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tion'." It also does away with the problem of determining what is 
an "attempt" at riot or an "advance toward the commission of an 
act which would be riot." The latter constituted the old offense 
of Rout, R.C.M. 1947, § 94-35-183. These problems culminate in what 
under old law would be a conceivable situation, of a group of persons 
advancing toward a threat to use violence, thereby committing the 
offense of Rout. 

There are other important differences between this section and 
prior law and the common law. The required number of persons is 
five rather than two, as under R.C.M. 1947, § 94-35-181, or three 
as under common law; the concept of malice has been replaced with 
the mental states "knowingly" and "purposely," defined in § 94-2-
101; and the penalty for the offense has been lowered from felony 
punishment to a misdemeanor. 

This chapter, like all of the new code, attempts to define 
crimes in terms of objective and observable acts. The new code, 
like the old one, presents a hierarchy of offenses, but the pro­
gression proceeds on a different basis. The individual members of 
an assemblage may be guilty of disorderly conduct if they are loud, 
quarrelsome or abusive, or if they make streets, sidewalks or buil­
ding entrances impassible. M.C.C. 1973, § 94-8-101. This is the 
manner in which the new code deals with most conduct which is 
thought of as "riotous," and there are only a few individuals 
who can be dealt with individually. If the assembly is so large 
that individual identification is impossible or very difficult, 
the members can be ordered to disperse and be arrested for that 
offense, M.C.C. 1973, § 94-8-102, if they do not. If the assem­
blage goes beyond disorderly conduct and threatens or commits vio­
lence, then the offense of riot is committed. This is a more seri­
ous offense, as is reflected in the penalties. Further, the leaders 
or inciters can be charged under M.C.C. 1973, § 94-8-104. 

Cross References 

Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Threat defined, M.C.C. 1973, § 94-2-101(63) 
Act defined, M.C.C. 1973, § 94-2-101(1) 
Property defined, M.C.C. 1973, § 94-2-101(49) 
Failure of Disorderly Persons to Disperse, M.C.C. 1973, § 94-

8-102 

Library References 

Riot Key No. 1 et seq. 
C.J.S. Riot, § 1 



94-0-104. Incitement ~o Riot. 

(1) A penon oona1ta the ott.m •• of incitCtMnt to riot if 

he purpo.ely and kncw1Dgll ,coaai ta an act 01' eDgag.. in conduct. 

that urqa. otller paraca. to rl~. SUch aat or CODduo~ ahall not 

1ftcludfa the mere oral or wX'itten advocacy of ideas, or oxpr~.8ioft 

of belief, which advocacy 01' exp~ ••• 1on. ~. not urge the 

OODDIIi 8eion of all act of J.auae41ate viol __ • 

(a) A penon convictfld of the offen.. of inc! toment to riot 

.hall be fiDed not to exceed Uve b\UldJ:e4 dollars ($500) or be 

impri80ned in tho GOuty :tall for a _m not to excoe6 a1x (6) 

IDOnth., or both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-8-104, Sec. 1, Ch. 513, Laws 
of Montana 1973 

New 

None 

Summarized Criminal Law Commission Comment 

J. Forsythe 

Inciting to riot is the employment of words, signs, or actions 
and movements with the purpose of provoking a riot. The concept is 
new to Montana criminal law. The rationale behind the section is 
that preventing a riot before substantial injury to property or per­
sons has occurred is the best method of d~aling with such social 
unrest. While the substantive offense of riot is in progress, nor­
mal law enforcement procedures are generally unworkable, and law 
enforcement officials may overreact, increasing the level of vio­
lence. The section contemplates precluding riots by discouraging 
their immediate and proximate cause. It thereby provides the possi­
bility of more effective law enforcement. 

This section defines an offense which would likely be covered 
under the inchoate offense of solicitation. M.C.C. 1973, § 94-4-101. 
The purpose of a single statute specifically prohibiting incitement 
to riot is to focus upon a method of preventing an offense which 
has been committed increasingly in the general social upheaval in 
many jurisdictions. 



Cross References 

Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Act defined, M.C.C. 1973, § 94-2-101(1) 
Solicitation, M.C.C. 1973, § 94-4-101 
Riot, M.C.C. 1973, § 94-8-103 

Library References 

Riot Key No. 1 et seq. 
C.J.S. Riot,' § 1 et seq. 
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'4-8-105. Public Intoxication. 

(1) A person comaita the offense of pw,lic intoxication if 

be appears 1n a public plaa. 1n a .tate of visible intoxication as 

a re8u1t of the Wle of alcohol or My dangerous drug and i8 

(a) 

(b) 

(2) 

cnat.ift9 a r:lalc. to h1m.aalf or other., or 

conductiD9 blmaelf 1n &n ofteGaiva manner. 

A per.on cOAvict:ed of offenee of pubUc 

intoxication .hall be fined Dot to exosed fifty dollars (S50) or 

be impri80ned 1n, the OOUDty ja11 for: a tam not. to exceed ten (10) 

4.y., or both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-8-105 

M.P.C. 1961, § 250.5 

R.C.M. 1947, §§ 94-35-248 and 94-3560, repealed 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Forsythe 

This section partially replaces Montana's vagrancy statute (R.C.M. 
1947, § 94-35~248), which was probably unconstitutional. The old 
vagrancy statute made it a crime to be a "common drunkard." This 
sort of status crime in a Florida vagrancy statute was struck down 
as fundamentally unfair and unconstitutional. Papachristou v. City 
of Jacksonville, 405 U.S. 156 (1972). The Supreme Court found that 
the Florida law was unconstitutionally vague, over broad, and lacking 
in fairness and equality of application. 

This section seeks to avoid these problems which also existed 
in the old Montana law. It is no longer an offense to have a certain 
status, such as that of a "common drunkard." There is no liability 
for public intoxication in the absence of a specific objective act. 
There is considerable specificity as to what is prohibited. The act 
must be done in a "public place," defined at M.C.C. 1973, § 94-2-
101(51); the actor must create a risk to himself or another or con­
duct himself in an offensive manner. 

This section in conjunction with the section on disorderly con­
duct, M.C.C. 1973, § 94-8-101, attempts to provide a comprehensive 
treatment of breaches of the public peace. These sections prohibit 



the same activities formerly described in Disturbing the Peace, 
R.C.M. 1947, § 94-3560. However, the enumeration of unlawful ac­
tivities under these sections is more complete than under previous 
law. These sections are broader also than the collection of offenses 
described at common law as "breach of the peace," because they deal 
not only with activities which· disturb the public tranquility, but 
deal also with acts which endanger the persons of individuals. 

Cross References 

Public place defined, M.C.C. 1973, § 94-2-101(51) 
Disorderly conduct, M.C.C. 1973, S 94-8-101 

Library References 

Breach of the Peace Key No. 1 
C.J.S. Breach of the Peace, §§ 1-6 
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g4-8-106. Cruolty To Anlroals. 

(1) A person CO:Dmlit8 the offonse of cruelt.y to anipals ii 

without 'U8t1float1oa 1M kAOv.b.91r or: nogUgenttly subjects aD 

anJ.aal to lIl.treatment OE' aeglen by. 

(., 0V8rvo~kiD9, beet1Dq, t:on.nt1ng, injuring or kl111D9 

.Y anJ.-.al, oarxyiAg any ulma1 in • Cl'Uel manner, or 

(b) failing .. proYicSe en _1_1 in hi. cutody wltm proper 

food, drink, 01' .b.l~.~, 01' 

(0) abandollinv eny helpl.". mi.Nl or abudoninq any animal 

OD any lUghvay, railroad oX' 10 any other place where it ratay suffer 

injury, bunger or: exposu. O~ become a public charve, or 

(4) pr-omotift9, IIPODeoriD9, conduot,ing or participating in a 

hor •• race of more than we (2) aU1 •• , OJ: pl'OIIlOting, 8ponaorlnq, 

or oond\lctiP9 or p"I'tJ.e1~t.lDV in aDy fight between emy animola. 

(2) A person oonviotAld of the offo.nse of oa:walty to .animals 

aball be fined not to excee4 five hUAdsed dollare ($500) or be 

imprJ.8OIle4 in the oouty jail for: a teX1l1 not to eXOdtBd 8ix (6) 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-8-106, Sec. 1, Ch. 513, Laws 
of Montana 1973 

Mich. Rev. C.C. 1967, § 5565; M.P.C. 1962, § 250.11; 
R.C.M. 1947, § 94-35-258 

R.C.M. 1947, §§ 94-1201, 94-1202, 94-1203, 94-1204, 
94-1205, 94-1206, 94-1207, 94-1208, 94-1209, 94-
35-258 and 94-35-259, repealed, Sec. 32, Ch. 513, 
Laws of Montana 1973 

Annotator's Note 

J. Forsythe 

This section consolidates an entire chapter plus two se~tions 
of prior law. The section is nearly identical in coverage w~th the 



old law. Notably, the mens rea for the offense may be either 
"know.ing1y" or "negligently, 'il'(fefined at M. C. C. 1973, § 94-2-101. 

Revised Criminal Law Commission Comment 

L. ,Elison 

Subsection (1) (c) covers, among other things, instances in 
which a person knowingly or negligently releases or abandons a wild 
or semi-wild animal in a populated area where it will not be able 
to fend for itself. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Negligently defined, M.C.C. 1973, S 94-2-101(32) 

Library References 

Animals Key No. 40 et seq. 
C.J.S. Animals, § 7 et seq. 
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94-8-107. Publio NUiaanoe. 

(1) -Jublio n1l18uco-.1D8_a. 

. 'a' • condition which en4anqer. aafety or health, 1s 

offen.i." .. t:o the •• n ... , or obstruct. the frao use of. property, 80 

u to interfere with the coJaf.ortable enjoy~nt of life or propert.y 

by an entire COJllmulty or neighborhood, or by any considerable 

number of pencma, or 

(b) aDy pr.mi... where per80ca qat.ber for the purpose ot 

an9-g1n; in unlawful conducrt, or 
(0) • oondi Uon which Rnden dan98~oU8 for passage, any 

pubUc highway or r19ht of way, 01' .abar. used by the public. 

(2) A p8¥8Oft comatta the offen .. of .. lntainlng a public 

nuiNl'lce 1f be kncwi.l'l9b' createa, C:ODd\l~. or maintains 4 public 

nu1aance. 

(3) Any act which affect.. aD eDtire community or 

ne19bborhood, 01' any considerable aumber of persona ,.. speoi fied 

in subsection (1) (a) ·.0£ thJ.a aeoUoo) , 1s no le.. a nuisance 

becau.. the extent of the annoyance or damaqa inflicted upon 

1ndi vidual. i. unequal. 

(4) A person convioted of mainta1nin9 a public nuisance 

ahall be fined not to exceed fi .... hwa4nd dollars ($500) or be 

1mpriaoned 1n the county jail for a tera no~ to exceed six (6) 

mont.h., or both. Eaob day of auoh cond\lCt canst! tute. a separate 

offenae. 

(5) Ac~1on to abate a publio ftuicaDoa. 

(a) Bvery premise upon which a public nuisance is baing 

maintained may be abated, and the persons maintaining such 

nuisance and the pos.~asor who permits the same to be ~~intai.neC: 
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_y be unjo1nad from .ueb oonduat. by an action in equity in the 

I\&NO of the state of Montana by the OOW'lty atttol'MY, or any 

~.i~ent of the .tate. 

(b) Upon the filing of the complaint in BUch action the 

judge may issue a temporary injunction. 

(e) I~ such action evidence of the general reputation of 
tbe premis.. ahall bo admi •• ibl. for the purpose of provinq the 

existence of such Aui8Uce. 

(4) Xf the e:d..tenere of the Dld.8AnCO be established an 

order of abatement. aball bo eatared as part of the judgmont in tho 

cue. The judge i.sung auch ot'der may, in hi. disoretion I 

(1) confiscate all futus:e.. \18ed Ol\ tho premises 

aaintain the nui.anae ad .1 thGX' sell them and trcmstni t the 

proeoec:ia to the county general fand t or destroy them or retum 

them to their rllj1htful ownerahlp, O~ 

(11) close the premisea for any period Dot to exceed one (1) 

yeor and during such period the preaieea shall re~ain 1n the 

CUB ted, of the court, or: 

(111) allow tho pnrd.... to be opened upon poating bond 

'auffioient in amount to •••• 8 compliance with the order of 

abatement. 'the bObd shall be torfel~.d if the nuisance is 

continued or r.swaed. "'0. procedure fer torte! turo and/or 

diaoharge of the bond aha.ll be A8 provided in aectiOD 95-1116. , 
(tv) GIly oolllbination of th~ abo ... 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-8-107, Sec. 1, Ch. 513, Laws 
of Montana 1973 

Cal. Pen. Code 1970, § 370 et seq. 

R.C.M. 1947, §§ 94.1001 through 94-1011, 94-35-120, 
repealed, Sec. 32, Ch. 513, Laws of Montana 1973; 
R.C.M. 1947, § 57-101, et seq. (not repealed) 



Annotator's Note 

J. Guthals 

The abatement of nuisances and punishment for creating such 
conditions have presented continuing difficulty for law enforcement 
authorities. Certain activities, such as operating gambling estab­
lishments and houses of prosti~ution, have long been treated as 
criminal nuisances against which public officials could bring legal 
actions (see R.C.M. 1947, Chapter 10). The criminal status of 
other activities and conditions has been less clear, although civil 
actions have been allowed. R.C.M. 1947, § 94-35-120, which did 
provide misdemeanor penalties for maintaining a nuisance was unsat­
isfactorily vague in defining what type of nuisance could be so 
punished. This new provision on public nuisance, which is quite 
similar to the California provision upon which it is based, should 
alleviate many of the prior difficulties. The definition of "pub­
lic nuisance," as provided in subsection (1) is sufficiently broad 
to encompass all activities specifically outlawed under prior sta­
tutes as well as conditions, such as noisy installations, polluting 
septic tanks, etc., which while offensive may be less certain in 
offensiveness than the activities traditionally banned. The re­
maining subsections provide that both civil and criminal penalties 
may be utilized and that anyone, public officer o~ private individual 
may bring the action. This provision permits the county attorney 
to bring an action in the name of the state where the general public 
interest is involved without depriving the individual of a remedy 
if the county attorney feels the situation is too limited or per­
sonal to require state intervention. It should be noted that this 
section does not repeal any of the portions of Code Chapter 57 which 
specifically provide civil remedies for nuisances. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Nuisances Public and Private, R.C.M. 1947, § 57-101 et seq. 

Library References 

Nuisance Key No.1, et seq. 
C.J.S. Nuisances, § 1 et seq. 
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94-8-10.. Creating A Hacard. 

(1) A person ocmnlte tho offon .. of creatinCjJ a hazard if he 

k~1D91y. 

(.) dieaard. 1a any p1ao. where it mi9ht attract ohildren, 

• container havlaq • compan-nt of 1101'8 tban one and one-h&lt (1 

1/2) .. cubic feet capao1ty aDd a <1001' 01' lid that locka or fAstens 

automatically ~ben 0108ed and oannot eas111 be opened from tho 

inside, and faila to Ie.oys the door, 114, or lookinq or faatoninq 

"ev.t.w, or 

(b) belD9 the owner of otherwl.. havin9 pos8ca.ion of 

pr05Htr'tf upon which then :l.a • ".11, ai.tern, ce.spool, mine 8luift 

OJ: other hole of a depth of fou (4) tMt or SllCJ:e and a top width 

of twelve (12) inch.s 01' 1101'., and he fails to cover or fence it. 

with a suitable protective CORsuuctlonl or 

(0) teutlpere wJ.tb an aircraft. without t.he consent. of the 

(4) being the owner or othe~1.. have pos5ession of 

property upon whiob there 18 a ate .. 8ftCJine or ateam boiler, he 

continues to use a steu eng ina or ate .. boiler which 1. in en 

un •• fe condition, or 

(e) ))e1nq a person in ~e act. ot qame hunting, he acts in l) 

negll<j'Qnt manner or knowingly fails to give all reAIJonablo 

assit.ace to ally person whom he haa injured, or 

(f) depoe! t8 any hard aubstance upon or between 

railroad track8, whioh will tend to derail railroad cars or other 

Yeb1cles. 

(2) A person convicted of the offense of creating a bazarj 

shall be fined not to exceed five hundred dollars ($500) or b~ 

.imprisoned 1n the county jail for a torm not t.o Gxceed six (t» 

IDOQtha, or both. -354-



Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-8-108, Sec. 1, Ch. 513, Laws 
of Montana 1973 

Mich. Rev. C.C. 1967, § 7505; R.C.M. 1947, §§ 94-
35-269, 94-35-272 

R.C.M. 1947, §I 94-35-125, 94-35-211, 94-35-214, 
94-35-265, 94-35-269, 94-35-271, 94-35-272, and 
94-3569, repealed, Sec., 32, Ch. 513, Laws of 
Montana 1973 

Annotator's Note 

J. Forsythe 

This section encompasses offenses which were covered by eight 
prior Montana statutes. Subsection (b) is a recodification and ex­
pansion of R.C.M. 1947, § 94-35-125. Subsection (d) is a consoli­
dation of R.C.M. 1947, §§ 94-35-211 and 35-214. Subsection (d) 
covers conditions which may also be regulated by the boiler regu­
lations in Title 69, Chapter 15. Subsection (a) ,is much broader 
than the prior law on attractive nuisances. R.C.M. 1947, § 94-35-
265 applied to only ice boxes and refrigerators which are dangerous 
to children, whereas this subsection applies to all dangerous con­
tainers. Subsection (f) is also much broader than prior law, which 
made it an offense to drive cattle onto railroad tracks. R.C.M. 
1947, § 94-3569. 

The purpose of the section is to prevent the creation or 
maintenance of conditions which are dangerous to people. Subsec­
tion (a) is designed primarily to protect children. Subsection (b) 
deals with conditions which are dangerous to unsuspecting or handi­
capped adults and children. The section deals with several unrelated 
problems in imposing criminal liability on aircraft tamperers, 
railroad derailers, and possessors of stearn engines and stearn 
boilers. Subsection (e) imposes criminal liability upon hunters 
who fail to aid a person whom they have injured. The memrea 
requirement for each offense is "knowingly," defined atM.C.C. 
1973, § 94-2-101(28). 

The section covers situations which may also entail civil 
tort liability. The penalty for each offense is a misdemeanor. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94~2-l0l(28) 
Tamper defined, M.C.C. 1973, § 94-2-101(62) 
Without consent defined, M.C.C. 1973, § 94-2-101(68) 
Possession defined, M.C.C. 1973, § 94-2-101(47) 
Negligent defined, M.C.C. 1973, § 94-2-101(32) 



94-8-109. rail e To Yield Party Line. 

(1) Any pers who fails to rQlinq~sh a telephona party 

ulepboa. after he ba. been requested to do ao l1ne 01' public . 
to pe.rmJ. t lID r to place aD _rgency Gall to a fire depal't.ment 

or police dlrPutlDen\, or tor _d1oa1 aiel OX' Ulbulanc.. .. service, 

aball be lap~1.0ned fen: a teia DOt to exceed teD (10) days or 

fined not. to exceed t.vet,.f1 .. c.1011ar:a ($25), or both. 

(2) It 1 •• dafen •• to proaeC1lUon un4er .ubaeotion (1) 

that. the aoc\l8u tiel not. know or 414 not. have "enon to know 0 f 

the ~quCZJ 111 quead-em, 01' tha~ the accued vas himself wsin9 
I 

the tJ.lophoae pan, 11M O~ pubUc pay tAlepboae for aucb an 

eMrgency call. 

(3) Any per.. who nq_ata another t.o l'ellnquieh a 

telephone party U. or public pfly telephone on the pretext t.hat 

be must place an --"9ID07 call knOW11ul such pretext to be false, 

ahall be 1mpriaone4 fOI". term not to exceod (10). days or fined 

not to exceed tverttay-five dollars ',2!), 0 .. both. 

(4) &very talpbone OOIIIpUly d01ng busineas 1n thia Bute 

ahall print a copy of aubBttcU0Il8 (1), (2) aAd (3) of this section 

in each telephone dlr:ectosy publiabed by it after t.ha effective 

4a~. of thi. eectiOA. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-8-109, Sec. 1, Ch. 513, Laws 
of Montana 1973 

R.C.M. 1947, §§ 94-35-221.1, 9(-35-221.2, 
94-35-221.3, § 94-35-221.4 

R.C.M. 1947, §§ 94--35-221.1, 94-35-221.2, 94-
35-221.3, 94-35-221.4, repealed Sec. 32, Ch. 
513, Laws of Montana 1973 
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This section is a 
gency telephone calls. 
sion of "spiritual aid" 
which is privileged. 

Annotator's Note 

J. Forsythe 

recodification of old laws dealing with emer­
The only change from prior law is the omis­
as a basis for making an emergency call 

Cross References 

Knowing defined, M.C.C. 1973, § 94-2-l0l(28) 
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9 .. 8-110. Obaosn1tr. 

(1) A peraGft ooJaita the etfeDs. of obDcenltr when, with 

knowledge of the Obloan. natur. ther.of, be purpo8ely or . 
knowinv1YI 

(a) Sell., del1 .. ra 01' pl':OY1d1ls, or offer. or agre.. to 
.i 

.', 

•• 11. deliver or pl'O~d. any ob.cene writing, piot:ure, record or 

other representation or embodiment of the obscene anyone under 

the age of eighteen (18), or 

(b) Preaenta Clr direct. an obaaeae play, dance or other 

performance or pal'tiolpat.8 1n that: ponJ.on thereof whioh makes it 

obscene to anyone under t.he 898 of e:19bt.een (18), or 

(e) Publishea, exhibits or otherwi.e makes available 

anything- obacene to anyone under the avo of eighteen (18) r or 

(d) 'erforutlt AD. obacene 4lCt or otheniise presents an 

obscene axh1b1t1on of hie body to _YOfta under the ave of oiqhblen 

(la), or 

(e) creates, bUYI. pZOOur08 OJ:' poslesMa obsaene mntter or 

lI.ta1'.1&.1 with the purpo •• to di.auiute it to anyone undor the 

age of eighteen (18) I 01' 

(I) Adver~1.88 O~ otherwise promotes tha sale of obscene 

matorial or lIl&uer1a18 repntlent.e<t or hold O\1t by him to be 

obscene. 

(2) A thing 1. ob8osne if. 

(a) the dortU.Dant ~ of the material t.aken a. awholo 

appeals to a prurient inter.et, that 18, a abamaful or morbi~ 

interest in viol$110e, nud! ty, SflX 0% excret.ion, and 

(b) ~\O ~terial i8 patently offen.iva because it affronts 

contanporary comitlunity standards relat.inq t.o the descriptiGn ur 
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repro.ont&tion of GiUCual matter., and 

(c) the aateriol i8 utterly without redeemlnq social v~luo. 

(3) In any prosecution tor all offen.e under this .actioil 

evidence .ball be adId •• lb1e to ahaw. 

(a) Tbe pndoldsumt .ppaa1 of the aatflrial, and what effect 

if anf, it would probably have on the behavior of people, 

Cb) fte anistler, literilXY, soientific, educational or 

other _1'1 t.. of the at.,rial, 

(0) 'lb. <Sagr: •• of puhUo aecept.anoe of the ma1:or1al in this 

state, 

(4) AppeAl to prur18n't interest, or absence thereof, in 

advartla1n9 or ot.her promot:.ion of the material, or 

ee) turpo8e o. the _thor, creator, publisher or 
di8aem.nator. 

(t, A person OOJavictecl of obacenity aball be !1nod not to 

exceed five hundred dollar. ($50Q) or be imprisoned in the county 

,all fOI" • term not. '0 exceed a1x (6) aontha, or both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-8-110, Sec. 1, Ch. 513, Laws 
of Montana 1973 

Ill.C.C. 1961, Title 38, § 11-20 

R.C.M. 1947, §§ 94-3601 through 94-3619, repealed 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

J. Guthals 

This section on Obscenity is substantially the same as the Illi­
nois provision after which it was patterned and is essentially the 
proposal of the Model Penal Code 1962, § 251.4. The statute is in­
tended to bring the Montana approach to prosecutions for distributing 
obscene materials in line with the tests establisheu by the u.s. 
Supreme Court. Thus, the definition of obscene materials adopts 
the tripartite test of Memoirs v. Massachusetts, 383 u.s. 413 (1965) 



in subsection (2). A recent Supreme Court ruling has indicated, 
however, that the Memoirs test is no longer appropriate. Miller v. 
California, 93 S.Ct. 2607, 2614 (1973). Instead, the Court appears 
now to require that statutes set forth definitive descriptions of 
exactly what materials are being prohibited. The test which will 
then be applied to determine whether the material so described is 
obscene will be: 

(1) whether the average person applying contemporary community 
standards would find that the work, taken as a whole, appeals to 
prurient interests; 

(2) whether the work depicts or otherwise describes, in a 
patently offensive way, sexual conduct specifically defined by the 
state law; and 

(3) whether the work, taken as a whole, lacks serious literary, 
artistic, political or scientific value. Miller v. California, 
supra at 2615. 

The determination of whether the new Montana law is constitu­
tionally defective must await an authoritative ruling in light of 
the new guidelines outlined above. Additional interpretative diffi­
culty may occur, however, since the Montana law is directed in sub­
sections (1) (a) through (1) (d) toward distributors who aim their 
materials at minors. Only in subsection (1) (f) is the law designed 
to apply to distributions to the adult community--and then, only 
if for common pandering. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 

Library References 

Obscenity Key No. 1 et seq. 
C.J.S. Obscenity, §§ 1-3 

Law Review Commentaries 

12 De Paul L. Rev. 337 (1963) 
34 U. Chicago L. Rev. 385 (1967) 
43 Chicago Bar Rec. 373 (1962) 
58 N.W. L. Rev. 664 (1963) 
55 Ill. Bar J. 463 (1967) 
34 U. Chicago L. Rev. 373 (1967) 
47 Chicago Bar Rec. 344 (1966) 
47 Chicago Bar Rec. 398 (1966) 
46 Chicago Bar Rec. 405 (1965) 
46 Chicago Bar Rec. 161 (1965) 
66 N.W. L. Rev. 849 (1972) 
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Notes of Decisions 

Validity 

While this section has been held to be valid by both Illinois 
and Federal Courts as listed b~low, these cases should be read in 
conjunction with the U.S. Supreme Court rulings on the subject. 
See Miller v. California, 93 S. Ct. 2607 (1973); Memoirs v. Massa­
chusetts, 383 u.S. 413 (1965); Roth v. U.S., 345 U.S. 476 
(1957); City of Blue Island v. Devilbiss, 41 Ill.2d 135,242 N.E.2d 
761 (1968); People v. Sikora, 32 I1l.2d 260,204 N.E.2d 768 (1965); 
Movies Inc. v. Conlisk, 345 F. Supp. 780 (D. Ill. 1972). 

Construction and Application 

The following cases have construed the Illinois obscenity 
statute, upon which the Montana provision has been based, in accor­
dance with U.S. Supreme Court opinions which may no longer be 
authoritative after the recent decision in Miller v. California, 
93 S. Ct. 2607 (1973). See People v. Butler, 275 N.E.2d 400 (1971); 
People v. Brocic, 80 Ill. App.2d 65,224 N.E.2d 572 (1967). 

Obscene materials 

The test to be used in determining whether material is obscene 
has been significantly altered by the U.S. Supreme Court in Miller 
v. California, 93 S. Ct. 2607 (1973), and may affect the value of 
the decisions listed below which applied older Supreme Court guide­
lines to determine the obscenity of various types of material: 
People v. Brocic, 80 Ill. App.2d 65, 224 N.E.2d 572 (1967); City 
of Chicago v. Universal Pub. & Distributing Corp., 34 Ill.2d 250, 
214 N.E.2d 251 (1966); People v. Sikora, 32 Il1.2d 260,204 N.E.2d 
768 (1965); People v. Bruce, 31 I1l.2d 459, 202 N.E.2d 497 (1965); 
Cit~ of Chicago v. Geraci, 46 I1l.2d 576, 264 N.E.2d 153 (1970); 
Mov1es, Inc. v. conlisk, 345 F. Supp. 780 ( D. Ill. 1972); People 
v. Ridens, 51 I1l.2d 410, 282 N.E.2d 691 (1972); People v. Price, 
8 Ill. App.3d 158,289 N.E.2d 280 (1972). 
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(1) Dotamatory rnatttel' 1. aaytb1nv whiob exposea a peraon or 

a Vmup. 01... O~ ... ooJ.at1on to hatred, oontentpt, ridicule, 

de,radatioD OJ: 418gl'aoe in eoci8t" or injury to hia or ita 

bWl1ne.. or OCCl.\pation. 

(2) Whoeve .... vi til JcllOWle4ge of 1 ta dafamatoxy character, 

orally, in writing or by My other _ana, colNlU1nicates any 

4ofamato~ utter to .. thll'4 penon witbout the consent of the 

pereon &tfued, colIIDita the otfeaso of a-lminal defatnAtion and may 

be sentenced to !alprilonmaat: for not. .on than six (6) months in 

the exnmty jailor .. fl .. of not more than five hun<.1rad dollars 
(,500), o~ both. 

(3) Violation of aublection (2) ie justified 1f, 

ea' the cSefaaatory .. tter 1. true and J.s coJQSlW1iaated wi tb 

'JOOd JI":.Ot1vee end for juat1f1able end., 0 .... 

(b) the COSDUUlioatlcm 1. absolutely privileged, or 

(0) the eoaaunicatiOA ooAa.t.ab of fair co:caent DAde in good 

faith with reapec:t. to panons partioipating in matters of public 

concern, or 

(d) the comraun.t.aatJ.on GOaalata of a fair and true report. or 

• fair aUDDazy ot any jtltioial, le,lalat1ve or other publio or 

Official p~ooe.dih9.' or 

Ce) the oo'PW,.loat1OD i. beweea parlums each having an 

interest or duty "lth ".peet to tbe subject matter of the 

GOIUlunioation _4 1. made with the purpose to fw:t.her such 

interest O¥ duty. 

(4) So porGOll shall be convioted on the baai. of an oral 

comaunioatioD ot defamatory mat.ter except upon the testimony of Clt 

least two (2) other persona thAt they h.ard and understood th~ 

oral statement &l!I dof&Uf&&tory or upon a plea of guilty. 



Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-8-111 by Sec. 1, Ch. 513, 
Laws of Montana 1973 

Prop. Minn. Crim. Code, § 609.765 

R.C.M. 1947, Title 94, Ch. 28, repealed by 
Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

Defamation was a criminal offense both at common law and under 
prior statutory law. In the past, the law of criminal defamation 
was based on two competing and often divergent policy considerations. 
The first of these was protection of personal reputations by punish­
ing the communication of scandalous matter and the second was the 
prevention of breaches of the peace caused by communication of 
such materials. This section has taken as its main function the 
protection of personal reputations by adding to the common law re­
quirement of communication the requirement that such communication 
be to a third party. 

The definition of defamatory matter has remained essentially 
the same as it was under both the common law and prior Montana law 
in that the communication will be considered defamatory if it exposes 
a person to "hatred, contempt, ridicule, degradation or disgrace 
in society, or injury to his or its business or occupation." The 
new law represents a departure from the old law in that it specifi­
cally provides for the application of criminal sanctions to indivi­
duals who communicate defamatory matters concerning "a group, class 
or association" as well as those who defame individuals. This 
section is more limited than common or prior law in that it does 
not provide for the punishment of an individual who "blackens the 
memory of one who is dead." 

As noted above, this section has modified the publication re­
quirements of the common law with regard to criminal defamation. 
Under the common law there was no requirement of communication to a 
third party and under prior Montana law there was no need to show 
that there had been an actual communication, only that the defen­
dant had parted with libel under such circumstances that it was 
"exposed to be read or seen by any person other than himself." 
This section also expands prior law by expanding coverage to in­
clude any communication "orally, in writing, or by any other means" 
while prior law required a writing, printing or similar means to 
achieve publication. It should be noted in this context that while 
both written and oral defamation are treated alike for purposes of 
establishing the offense, the quantum of proof required to establish 
an oral defamation is specifically set out in SUbsection (4) as 
at least two witnesses or a plea of guilty. 
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Criminal defamation differs from the civil law torts of libel 
and slander in that the truth of the statement is not in and of it­
self a defense. To avoid punishment as an offense, a defamatory 
statement must be shown to fall within one of the specifically es­
tablished exceptions to criminal defamation. These exceptions are 
set out in subsection (3). Subsection (3) (a) provides that if the 
material is true and communicated with "good motives and for jus­
tifiable ends" it will not be treated as criminal defamation. This 
defense has no precise counterpart in prior law although it was 
allowable under § 94-2804 to introduce the motive of the matter 
asserted as a factor for the jury's consideration in order to 
counteract the malice presumed from the fact of publication (§ 94-
2803). Subsection (3) (b) tightens the common law exception for 
statements which are privileged to except only those statements 
which are absolutely privileged. This defense was also included 
in the prior law exception of privileged communications contained 
in § 94-2809. The third exception contained in subsection (3) is 
(3) (c) which preserves the constitutional right of free speech by 
excepting communications which are fair comment made in good faith 
with respect to individuals involved in public affairs. Part (d) 
of SUbsection (3) reenacts the privilege contained in § 94-2807 
that a fair report of an event in which the oub1ic is 
interested is also privileged. Subsection (~) (e) continues the 
privilege extended to those having an interest or duty with regard 
to the subject matter of the communication when the communication 
is made in furtherance of that interest or duty--such as communi­
cations by parents concerning misbehavior of their children. 

This section has reduced the penalties for criminal defamation 
to six months or $500 or ~oth fro~ the prior maximum of imprisonment 
for up to one year or a f1ne of f1ve thousand dollars. The wording 
for the provision is substantially the same as the proposed Minne­
sota statute from which it was taken. 

Cross References 

Defamatory matter defined, M.C.C. 1973, § 94-2-101(12) 
Knowledge defined, M.C.C. 1973, § 94-2-101(28) 
Person defined, M.C.C. 1973, § 94-2-101(45) 
Official proceeding defined, M.C.C. 1973, § 94-2-101(39) 

Library References 

Libel and Slander Key No. 1 et seq. 
C.J.S. Libel and Slander, § 1 et seq. 
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94-8-112. Bribery In ~te.ta. 

(1) A pe~80D commits the of tense of bribery in contests if 

be purposely or lOlowiD;ly offer., confera, or agrees to confer 

tapon another, or sOUcLta, accepts, OJ:' agrees to accept trom 

another. 

(a) any peoUAiaxy bee.fit .a a consideration tor tho 

.. eelp1ent'. fa11un to \l •• hi. be.t .fforta in connection with any 

p~fe881on.l or ... teur athle~ic contest, &portin9 event or 

.Jlbib! tion, or 

(b) any beneflt .. conaideratlon for a violation of a known 

du~y a8 a persOQ partioipatJ.nCJ in, officiatJ.ng or connected with 

any profe.atonal OJ:' amateur athletic contest., .porting event or 

exhibl tJ.on. 

(2) A pea-son eonvictec.t of the offense of brlbel'1' in 

contests shall b. fined not to exceed five thousand dollars 

($5,000) or be 1mprleooed in tho state prison for a term no~ to 

oxoeed ten (10) y •• ra, os- both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-8-112 by Sec. 1, Ch. 513, 
Laws of Montana 1973 

Ill.C.C. 1961, Title 38, § 29-1 

None 

Annotator's Note 

M. Sehestedt 

This section is included on the theory that bribery of partici­
pants in sporting events is an activity sufficiently deceitful to 
justify the imposition of criminal sanctions. The general principles 
of this offense are the same as those involved in other bribery 
offenses which relate to public servants. The section prohibits 
both offering, conferring or agreeing to confer and soliciting, 
accepting or agreeing to accept thus providing for the punishment 
of both the payor or potential payor and the payee or potential 
payee. 



The phrase "failure to use his best efforts" in subsection (1) 
(a) is intended to cover any conduct which could affect either the 
outcome or the margin of victory. Subpart (1) (b) which prohibits 
the violation of a known duty as a participant or official is directed 
toward both the player who fails to perform and toward the official 
who deliberately misjudges, dishonestly referees or supervises, or 
otherwise unfairly attempts to. influence the outcome of the contest. 
It should be noted that this section applies only to those directly 
involved in a sporting event and those individuals who deal with 
them directly. It would not, for example, cover an unrelated in­
dividual who is paid to slip into the barn and drug a race horse. 
It would reach the conduct if a trainer were paid to do so. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-l0l(28) 
Pecuniary benefit defined, M.C.C. 1973, § 94-2-101(44) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Benefit defined, M.C.C. 1973, § 94-2-101(4) 

Library References 

Bribery Key No. 1(1) 
C.J.S. Bribery, §§ 1, 2 
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94-8-11'. Niat%eat1nq P~iaonera. 

(1) A parson 00-.1'- tbe offen •• of miatreatlnq pri.oncr8 

if" being responsible for the care of custody of a pt'1HOnor, he 

purposely or know1Dgly. 

(a' 

(b) 

... aul~. or otherwise injure. a pr18oner, or 

intJ.m1datea, threatens, OJ:" withholds 

reasonable a.cessl tie. f~m the prls01ler w1 th the purpose to 

ob\aJ.n a confesslon frOID b1Ia, or tor any ot.her p\1~o.G' or 

(0' violates aDf civil r1,ht of • pr1aoner. 

(2) A p81'8On oonv1ct:tt4 of the offense of mi8treatintj 

prll1011eJ:8 shall 

1s1lpri80Jled in the atate ~1.OQ foX' • tom not to •• cood ten (10) 

years. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-8-113 by Sec 1, Ch. 513, 
Laws of Montana 1973 

New 

R.C.M. 1947, § 94-3917 and 94-3918, repealed 
by Sec. 32, Ch. 513, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

While including all conduct that was prohibited by prior law, 
this section is both more concise and more comprehensive. Prior 
law, § 94-3917, R.C.M. 1947, condemned "wilful inhumanity or oppres­
sion" toward prisoners. While those terms are undoubtedly included 
within the law's terms "assault," "otherwise injures," "intimidates," 
"threatens," "endangers" and "withholds reasonable necessities," 
they may not have been as inclusive and were in any event so unclear 
as to offer no real indication as to exactly what conduct was pro­
hibited. By increasing the clarity of the terms describing the 
conduct prohibited the new section should both more effectively 
deter the objectionable conduct and provide for a surer application 
of sanctions in the event of a violation. 



Summary of Revised Criminal Law Commission Comment 

M. Sehestedt 

The maximum punishment under this section is ten (10) years 
and removal from office or employment. The severity of the punish­
ment is based on two premises: . one, the relatively helpless cir­
cumstances of a prisoner subjected to such treatment and two, the 
policy that a sentence to imprisonment ~hould be rehabilitative 
in nature. Clearly, little rehabilitation or reorientation to 
social norms can be accomplished when those responsible for the 
control of the prisoners mistreat them. 

Cross References 

Knowingly defined, M.C.C. 1973, § 94-2-101(28) 
Purposely defined, M.C.C. 1973, § 94-2-101(53) 
Threat defined, M.C.C. 1973, § 94-2-l0l(63} 

Library References' 

Officers Key Nos. 66, 121 
C.J.S. Officers, § 133 
Sheriffs and Constables Key Nos. 13, 153 
C.J.S. Sheriffs and Constables, §§ 10, 18, 26, 209 
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94-8-114. Priv50Y In C~~cation •• 
(1) A person ooZl'lllita tll. offen8. of violating privacy in 

COMmunications if he knowingly or porpoaelyt 

(.) Communicate. with any person by telephone with the 

in~ent. to torrify, intJ.addate, threaten, haraas, annoy or offend, 

01' use any obsoene, lewd or profane laaguage or 8\1qgest any lewd 

or lascivious act, or threaten to inflict injury or physical harm 

~o the person or property of any p8 ... ecm. 

(b) Ua.. a 'eleph.. to atttempt to extort money or any 
, 

other thing of value frOll any per_OB, or to disturb by repeated 

telephone calla the peace, quiet. oZ' 1'J.9bt of privacy of any person 

at the place wbero the ~l.phODe call 01' calla were received. The 

".e of obscene, lewd or pl"Ofane 18AgGage or the makiD9 of A threat 

or lewd or 1 •• o1v10\18 aU9teaUOAa aball be prima facie Qv1Genea of 

an lnteDt to terrify, iDtim1data, tbJ:Qaten, harus, annoy or 

offend. 

(c) boorda or caue. to be nco%dad by use of any hiddon 

.1.ot~ft1c or mechanical device which reproduces a human 

conversation w1~out the knowledge of all parties to the 

conversation. Subsec:tioD (0) abalt not apply to duly el~cted or 

appointed public offici.ls O~ employees when such transcription or 

recording is done in the perfO.Dl81\C8 of offioial duty, nor t.o 

persons apeakinq at public maetJAga Qr persona qivun warning of 

such raoord1nq_ 

(d) At.tempts by _ans of any machine, Inst.rmoont 1 

cout.rlvance, or in any other CUl'IUl4U:, raada, or lltteDp'ts to reaL: 

any message or learn the contents thereof, while the same is being sent 

over any telegraph line, or learns or attempts to learn the contents of 

any message, whilst the same is in any telegraph office or is being 



reo.iv~ ~04t or Mne therefrom, or who u •• s or attempt.s to 

U8 .. , or cOI1lIIWl1cate to otller8, any 1nfoJ:DWlt.ion so obtAined.. 

(0) DisolO"8 the contents of • telQqrapbic m~ssa9. or any 

part thereof, tlddJ:.s.ad t.o lUlotbo" PGraon WitJlO\&t. t.11(.\ permi •• ioll 

of a~Qll person, llnl ••• c1uec:t.e4 .0 40 80 by the awful order of a 

~w:'t. 

(f) Opens o.r read.e or caUSGe too' be rud AAY sealed. letter 

not fh.id.r •• aecl to baself, witholAt beint 4utJI.oriz8u to <10 80 by 

either tbe w.lt.eJ: of INch l.t~u or by tna person to whom it is 

&W:lrss8sd, anQ every parson wbo, wi tJlou t tn. lJ..Ke authority, 

P'lb11ahe8 AnY of tUG CODt.Iat.. of SueD lettera know1ny the same to 

hAve been unlawf\llly oponecl. 

(~) A person conv1ote4 of t.be offen_ of vi.olating the 

privacy in ooualUlioaUona .ball be t1nea not to axcead five 

hunw:sd <loll4l:s ($500) or Qe iapriaonea in tho OOWlty jaU t.Ol: ... 

tara "ot to exceed six (6) J'IOnthlt 01' both. 

Enacted: 

Source: 

Prior Law: 

Historical Note 

M.C.C. 1973, § 94-8-114 by Sec. 1, Ch. 513, 
Laws of Montana 1973 

See prior law 

R.C.M. 1947, §§ 94-35-221.5, 94-35-274, 94-35-275, 
94-35-220, 94-3322, 94-3323, 94-3320, repealed by 
Sec. 32, Ch.5l3, Laws of Montana 1973 

Annotator's Note 

M. Sehestedt 

This section is merely a recodification of prior Montana 1 a,.,. 
Subsections (1) (a) and (1) (b) reenact R.C.M. 1947, § 94-35-221.5 
and continue the prohibition of obscene or harassing telephone calls. 
The use of obscene or threatening language is continued as prima 
facie evidence of an intent to "terrify, intimidate, threaten, 
harass, annoy or offend." It should be noted that these two sections 
continue to use the term "intent." The context indicates that the 
term "intent" has the same meaning as "with the purpose to" as 

_ 'l '7'1_ 



used in the new code. 

'Subsection (1) (c) continues the blanket prohibition of R.C.M. 
1947, § 94-35-274 on recording conversations without the consent 
of all the parties and the exceptions contained in R.C.M. 1947, 
§ 94-35-275 for public officia~in the course of their official 
duties and for public meetings~ 

Subsections (1) (d) and (I) (e) prohibit the interception of 
telegraph messages both by tapping the lines and by inspection 
in the telegraph office. Disclosure of a telegraphic message 
addressed to another without the other's permission is also pro­
hibited. These provisions parallel prior law provisions R.C.M. 
1947, §§ 94-3322, 94-3323, 94-35-220 and 94-3321. 

Opening, reading or causing to read a sealed letter addressed 
to another without that other's authorization is prohibited by 
subsection (I) (f) which replaces prior law section R.C.M. 1947, § 
94-3320. Also made punishable in conformity with prior law are 
those individuals who without authority publish the contents of 
an unlawfully opened letter. 

The penalties for these various offenses have been made uniform 
as misdemeanors. This represents a reduction in most cases since 
under prior law penalties could range as high as 5 years in some 
instances (94-35-22l.5, 94-3321, 3322, 3323, 94-35-220). 

Cross References 

Knowingly, M.C.C. 1973, § 94-2-101(28) 
Purposely, M.C.C. 1973, § 94-2-10l(53) 
Threat, M.C.C. 1973, § 94-2-101(63) 

Library References 

Telecommunications Key Nos. 362, 491 et seq. 
C.J.S. Telegraphs, Telephones, Radio & Television, §S 115, 

117, 121, 122 
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INDEX TO THE MONTANA CRIMINAL CODE OF 1973, ANNOTATED 

ABANDONMENT 

Endangering Welfare of Children, § 94-5-607 

ABATEMENT 

Public Nuisance, § 94-8-107 

ABDUCTION 

Kidnapping, § 94-5-302 

ABSOLUTE LIABILITY 

Generally, § 94-2-104 
Corporations, § 94-2-113 

ACCOMPLICES AND ACCESSORIES 

When Accountability Exists, § 94-2-107 
Inchoate Offenses, § 94-4-101, et seq. 

ACCOUNTABILITY 

For conduct of another, § 94-2-106 
For conduct of corporations, § 94-2-113 

ACTS 

Defined, § 94-2-101(1) 

ADMINISTRATIVE PROCEEDING 

Defined, § 94-2-101(3) 
Offenses against, § 94-7-101 et seq. 

ADMINISTRATIVE REGULATION 

Ignorance or mistake of as defense, § 94-2-103 

ADULT 

Criminal Responsibility, § 94-2-109 
Use of force by parent, § 94-3-107 

AFFIRMATIVE DEFENSE 

Abandonment, § 94-4-103 
Consent, § 94-2-111 
Corporate agent's "due diligence," § 94-2-112 



ALCOHOLIC BEVERAGES 

Intoxicating substance defined, § 94-2-101 (25) 
Responsibility when intoxicated, § 94-2-109 
Public intoxication, § 94-8-105 

AMATEURS 

Bribery in athletic contests, § 94-8-112 

ANIMALS 

Cruelty to animals, § 94-8-106 
Theft, § 94-6-302 

ANOTHER 

Defined, § 94-2-101(2) 

APPLICATION OF CODE 

To offenses committed before and after enactment, § 94-1~103 
Other limitations, § 94-1-104 

APPREHENSION 

Element of assault, §§ 94-5-201, 94-5-202 

ARREST 

Failure to aid peace officer, § 94-7-304 
Resisting arrest, § 94-7-301 
Use of force in resisting arrest, § 94-3-108 

ARSON 

Arson, § 94-6-104 
Criminal mischief, § 94-6-102 
Forcible felony defined, § 94-2-101(17) 
Negligent arson, § 94-6-103 
Possession of explosive, § 94-6-105 

ASSAULT 

Aggravated assault, § 94-5-202 
Assault, § 94-5-201 
Intimidation, § 94-5-203 
Sexual assault, § 94-5-502 

ATHLETIC CONTESTS 

Bribery in athletic contests, § 94-8-112 

ATTEMPT 

Offense, § 94-4-103 



Criminal defamation, § 94-8-111 
Drugged Condition, § 94-2-109 
Failure to Yield Party Line, § 94-8-109 
Gifts to Public Servants, S 94-7-105 
Ignorance or Mistake, S 94-2-103 
Indecent liberties with a child, § 94-5-506 
Infancy, § 94-2-109 
Intoxication, § 94-2-109 
Justifiable use of force, Chapter 3 
Marital status, § 94-6-306 
Obscenity, § 94-8-110 
Perjury, § 94-7-202 
Unauthorized use of motor vehicle, § 94-6-305 

AGE 

Criminal responsibility, § 94-2-109 

AGENCIES OF PUBLIC SAFETY 

False alarms to, § 94-7-205 

AGENTS 

Accountability, §§ 94-2-106, 94-2-107 
Criminal responsibility of corporations, § 94-2-112 

AGGRAVATED ASSAULT 

Generally, § 94-5-202 

AGGRAVATED KIDNAPPING 

Generally, § 94-5-303 

AGGRESSOR 

Use of force, § 94-3-105 

AID 

Failure to aid a peace officer, § 94-7-304 
Obstructing justice, § 94-7-303 
Transferring illegal articles, § 94-7-307 

AIDING OR SOLICITING SUICIDE 

Offense, § 94-5-106 

AIRCRAFT 

Unauthorized use of motor vehicle, § 94-6-305 
Vehicle, § 94-2-101(65) 



AUTOMOBILE 

Arson and criminal mischief, § 94-6-102 et seq. 
Burglary, § 94-6-204 
Occupied structure defined, § 94-2-101(35) 
Unauthorized use of motor vehicles, § 94-6-305 
Vehicle defined, § 94-2-101(65) 

BAIL JUMPING 

Offense, § 94-7-308 

BENEFIT 

Defined, § 94-2-101(4) 

BIGAMY 

Offense, § 94-5-604 
Marrying a bigamist, § 94-5-605 

BOATS 

Arson and criminal mischief, § 94-6-102 et seq. 
Burglary, § 94-6-204 
Occupied structure, defined, § 94-2-101(35) 
Unauthorized use of motor vehicles, § 94-6-305 
Vehicle, defined, § 94-2-101(65) 

BODILY INJURY 

Defined, § 94-2-101(5) 

BOMBS 

Possession of explosives, § 94-6-105 

BREACH OF PEACE 

Offenses against public order, § 94-8-101 et seq. 

BRIBERY 

Bribery and corrupt influence, § 94-7-101 et seq. 
Bribery in contests, § 94-8-112 

BRINGING ARMED MEN INTO THE STATE 

Offense, § 94-7-504 

BURDEN OF PROOF 

Affirmative defense, § 94-3-112 
Effect of possession of stolen property, § 94-6-314 



BURGLARY 

Criminal trespass and burglary, § 94-6-201 et seq. 
Forcible felony defined, § 94-2-101(17) 
Owner defined, § 94-2-101(41) 
Property defined, § 94-2-101(49) 

CAPITAL PUNISHMENT 

Deliberate homicide, § 94-5-102 
Sentence of death for deliberate homicide, § 94-5-105 

CAUSAL RELATIONSHIPS BETWEEN CONDUCT AND RESULT 

Defined, § 94-2-105 

CHECKS 

Issuing a bad check, § 94-6-309 

CHILDREN AND MINORS 

Generally, see Parent and Child, this index 
Responsibility of, § 94-2-109 

CIVIL ACTIONS 

Not affected by Code, § 94-1-14 

CLASSIFICATION OF OFFENSES 

Defined, § 94-1-105 

CO-HABIT 

Defined, § 94-2-101(6) 

COMMON LAW 

Criminal Code, Applicability, §§ 94-1-102, 94-1-103 

COMMON SCHEME 

Defined, § 94-2-101(7) 

COMPENSATION FOR PAST OFFICIAL BEHAVIOR 

Offense, § 94-7-104 

COMPOUNDING A FELONY 

Offense, § 94-7-305 

COMPULSION 

Justification for offense, § 94-3-110 . 



CONDUCT 

Causal relationship between conduct and result, § 94-2-105 
Defined, § 94-2-101(8) 

CONFINEMENT 

Unlawful restraint, § 94-5-301 

CONSENT 

Defense, § 94-2-111 
Without consent, defined, § 94-2-101(68) 

CONSPIRACY 

Offense, § 94-4-102 

CONSTRUCTION OF LAW 

Generally, § 94-1-102 

CONTEMPT 

Courts' power to punish preserved, §§ 94-1-104, 94-7-308 
Criminal contempt, defined, § 94-7-309 

CONVICTION 

Age required, § 94-2-109 
Corporation punishment, §§ 94-2-112, 94-2-113 
Defined, § 94-2-101(9) 
Separate conviction of person accountable, § 94-2-108 

CORPORATIONS 

Accountability for conduct of, § 94-2-113 
Criminal responsibility of, § 94-2-112 

CORRECTIONAL INSTITUTION 

Defined, § 94-2-101(10) 

COST 

As element of value, § 94-2-101(64) 

CREATING A HAZARD 

Offense, § 94-8-108 

CREDIT CARDS 

Deceptive practices, § 94-6-307 

CRIME 

Offense, defined, § 94-2-101(37) 



CRIMINAL CONTEMPT 

Offense, § 94-7-309 

CRIMINAL DEFAMATION 

Offense, § 94-8-111 

CRIMINAL HOMICIDE 

Offense, § 94-5-101 

CRIMINAL MISCHIEF 

Offense, § 94-6-102 

CRIMINAL RESPONSIBILITY OF CORPORATIONS 

Defined, § 94-2-112 

CRIMINAL SYNDICALISM 

Offense, § 94-7-305 

CRIMINAL TRESPASS AND BURGLARY 

Generally, § 94-6-201, et seq. 

CRIMINAL TRESPASS TO PROPERTY 

Offense, § 94-6-203 

CRIMINAL TRESPASS TO VEHICLES 

Offense, § 94-6-202 

CRUELTY TO ANIMALS 

Offense, § 94-8-106 

CUSTODIAL INTERFERENCE 

Offense, § 94-5-305 

DAMAGES 

Right to civil remedies not affected, § 94-1-104 
Right to civil action in public nuisance, § 94-8-107 

DEATH PENALTY 

Deliberate homicide, § 94-5-102 
Sentence of death for deliberate homicide, § 94-5-105 
Sentence of death for aggravated kidnapping, § 94-5-305 



DECEPTION 

Defined, § 94-2-101(11) 

DECEP'rrVE BUSINESS PRACTICES 

Offense, § 94-6-308 

DECEPTIVE PRACTICES 

Offense, § 94-6-307 

DEFAMATORY MATTER 

Defined, § 94-2-101(12) 

DEFAMATION 

Criminal defamation defined, § 94-8-111 

DEFENSE OF PERSON 

Justifiable force, § 94-3-102 

DEFENSE OF OCCUPIED STRUCTURE 

Justifiable force, § 94-3-103 

DEFENSE OF OTHER PROPERTY 

Justifiable force, § 94-3-104 

DEFENSES 

See Affirmative Defense, this index 

DEFINITIONS 

Acts, § 94-2-101(1) 
Administrative proceeding, § 94-2-101(3) 
Agent, § 94-2-112 
Anoter, § 94-2-101(2) 
Benefit, § 94-2-101,(4) 
Bodily injury, § 94-2-101(5) 
Co-habit, § 94-2-101(6) 
Common scheme, § 94-2-101(7) 
Conduct, § 94-2-101(8) 
Conviction, § 94-2-101(9) 
Correctional institution, § 94-2-101(10) 
Deception, § 94-2-101(11) 
Defamatory matter, § 94-2-101(12) 
Deprive, § 94-2-101(13) 
Deviate sexual relations, § 94-2-101(14) 
Enter or remain unlawfully, § 94-6-201 
Felony, § 94-2-101(15) 



Forcible felony, § 94-2-101(17) 
Force likely to cause death or serious bodily harm, § 94-3-101 
Frisk, § 94-2-101(16) 
Government, § 94-2-101(18) 
Harm, § 94-2-101(19) 
He, she, it, § 94-2-101(20) 
High managerial agent, § 94-2-112 
House of prostitution, § 94-2-101(21) 
Human being, § 94-2-101(22) 
Illegal article, § 94-2-101(23) 
Inmate, § 94-2-101(24) 
Intoxicating substance, § 94-2-101(25) 
In the course of committing a theft, § 94-5-401 
Involuntary act, § 94-2-101(26) 
Juror, § 94-2-101(27) 
Knowingly, § 94-2-101(28) 
Mentally defective, § 94-2-101(29) 
Mentally incapacitated, § 94-2-101(30) 
Misdemeanor, § 94-2-101(31) 
Negligently, § 94-2-101(32) 
Obscene materials, § 94-8-110 
Obtain, § 94-2-101(33) 
Obtains or exerts control, § 94-2-101(34) 
Occupied structure, § 94-2-101(35) 
Offender, § 94-2-101(36) 
Offense, § 94-2-101(37) 
Official detention, § 94-2-101(38) 
Official proceeding, § 94-2-101(39) 
Other state, § 94-2-101(40) 
Owner, § 94-2-101(41) 
Party official, § 94-2-101(42) 
Peace officer, § 94-2-101(43) 
Pecuniary benefit, § 94-2-101(44) 
Person, § 94-2-101(45) 
Physically helpless, § 94-2-101(46) 
Possession, § 94-2-101(47) 
Premises, § 94-2-101(48) 
Property, § 94-2-101(49) 
Property of another, § 94-2-101(50) 
Public nuisance, § 94-8-107 
Public place, § 94-2-101(51) 
Public servant, § 94-2-101(52) 
Purposely, § 94-2-101(53) 
Secuirty interest, § 94-6-312 
Serious bodily harm, § 94-2-101(54) 
Sexual contact, § 94-2-101(55) 
Sexual intercourse, § 94-2-101(56) 
Solicit, § 94-2-101(57) 
State, § 94-2-101(58) 
Statute, § 94-2-101(59) 
Stolen property, § 94-2-101(60) 
Stop, § 94-2-101(61) 
Tamper, § 94-2-101(62) 
Threat, § 94-2-101(63) 
Value, § 94-2-101(64) 



Vehicle, § 94-2-101(65) 
Weapon, § 94-2-101(66) 
Witness, § 94-2-101(67) 
Without consent, § 94-2-101(68) 

DEFRAUDING CREDITORS 

Offense, § 94-6-313 

DELIBERATE HOMICIDE 

Offense, § 94-5-102 

DEPRIVE 

Defined, § 94-2-101(13) 

DETENTION 

Escape from, § 94-7-306 
Official detention, defined, § 94-2-101(38) 

DESECRATION OF FLAGS 

Offense, § 94-7-502 

DEVIATE SEXUAL CONDUCT 

Offense, § 94-7-505 

DEVIATE SEXUAL RELATIONS 

Defined, § 94-2-101(14) 

DISORDERLY CONDUCT 

Offense, § 94-8-101 

DOCUMENTS 

Tampering with, §§ 94-7-208, 94-7-209 

DRUGGED CONDITION 

Defense, § 94-2-109 

EAVESDROPPING 

Privacy in communicating, § 94-8-114 

EFFECT OF POSSESSION OF STOLEN PROPERTY 

Defined, § 94-6-314 

EMBEZZLEMENT 

See Theft, § 94-6-302 



ENDANGERING WELFARE OF CHILDREN 

Offense, § 94-5-607 

ENTER OR REMAIN UNLAWFULLY 

Defined, § 94-6-201 

ENTRAPMENT 

Defense, § 94-3-111 

ESCAPE 

Offense, § 94-7-306 

EVIDENCE 

Affirmative defense, § 94-3-112 
Effect of possession of stolen property, § 94-6-314 

EXECUTION OF DEATH SENTENCE 

Not an offense, § 94-3-109 

EXHIBITIONS 

Obscenity, §94-8-110 

EXONERATION 

Justifiable use of force, § 94-3-101, et seq. 

EXPLOSIVES 

Criminal mischief and arson, § 94-6-102 et seq. 
Possession of explosives, § 94-6-105 

FAILURE OF DISORDERLY PERSONS TO DISPERSE 

Offense, § 94-8-102 

FAILURE TO AID A PEACE OFFICER 

Offense, § 94-7-304 

FAILURE TO YIELD PARTY LINE 

Offense, § 94-8-109 

FALSE ALARMS TO AGENCIES OF PUBLIC SAFETY 

Offense, § 94-7-205 



FALSE PRETENSES 

Theft, § 94-6-302 

FALSE REPORTS TO LAW ENFORCEMENT AUTHORITIES 

Offense, § 94-7-206 
Unsworn falsification to, § 94-7-204 

FALSE SWEARING 

Offense, § 94-7-203 

FAMILY 

Offenses against, § 94-5-601 et seq. 

FELONY 

Defined, § 94-2-101(15) 

FEMININE GENDER 

He, she, it, § 94-2-101(20) 

FINES AND PENALTIES 

Civil actions not affected by Code, § 94-1-104 
Death penalty for deliberate homicide, § 94-5-102 
Felony, defined, § 94-2-101(15) 
Misdemeanor, defined, § 94-2-101(31) 
Penalty for specific offense, see substantive section 

FIREARMS 

Weapon, defined, § 94-2-101(66) 

FIRES 

Arson and criminal mischief, § 94-6-102 et seq. 
False alarms, § 94-7-205 

FIXTURES 

Property, defined, § 94-2-101(49) 

FORCE 

Justifiable use of, § 94-3-101 et seq. 

FORCE LIKELY TO CAUSE DEATH 

Defined, § 94-3-101 



FORCIBLE FELONY 

Defined, § 94-2-101(17) 

FORGERY 

Offense, § 94-6-310 

FRAUD 

Theft and related offenses, § 94-6-301 et seq. 

FRISK 

Defined, § 94-2-101(16) 

FUGITIVES 

Escape, § 94-7-306 
Obstructing justice, § 94-7-303 

GENERAL PRINCIPLES OF LIABILITY 

Criminal Code, § 94-2-101 et seq. 

GENERAL PROVISIONS 

Criminal Code, § 94-1-101, et seq. 

GENERAL PURPOSES AND PRINCIPLES OF CONSTRUCTION 

Criminal Code, § 94-1-102 

GENERAL REQUIREMENTS OF CRIMINAL ACT AND MENTAL STATE 

Defined, § 94-2-103 

GENERAL TIME LIMITATIONS 

Criminal Code, § 94-1-106 

GIFTS TO PUBLIC SERVANTS 

Offense, § 94-7-105 

GOVERNMENT 

Defined, § 94-2-101(18) 
Offenses against public administration, § 94-7-101 et seq. 

GRATUITIES 

Gifts to public servants, § 94-7-105 



GUNS 

Weapons, defined, § 94-2-101(66) 

HARM 

Defined, § 94-2-101(19) 

HE 

Defined, § 94-2-101(20) 

HOMICIDE 

Generally, § 94-5-101 et seq. 

HOUSE OF PROSTITUTION 

Defined, § 94-2-101(21) 

HUMAN BEING 

Defined, § 94-2-101(22) 

HUSBAND AND WIFE 

Bigamy, § 94-5-604 
Marrying a bigamist, § 94-5-605 
Offender's interest in property, § 94-6-306 

IGNORANCE 

Defnese, § 94~2-103 

ILLEGAL ARTICLE 

Defined, § 94-2-101(23} 

ILLEGAL BRANDING 

Offense, § 94-6-312 

IMPERSONATING A PUBLIC SERVANT 

Offense, § 94-7-210 

INCEST 

Offense, § 94-5-605 

INCHOATE OFFENSES 

Generally, § 94-4-101 et seq. 

INCITMENT TO RIOT 

Offense, § 94-8-104 



INDECENT EXPOSURE 

Offense, § 94-5-504 

INFANT 

Responsibility, § 94-2-109 

INFORMANTS 

Tampering with, § 94-7-207 

INMATE 

Defined, § 94-2-101(24) 

INSANE PERSONS 

Mentally defective, defined, § 94-2-101(29) 
Without consent, defined, § 94-2-101(68) 

INTENT 

Generally, § 94-2-103 
Knowingly, defined, § 94-2-101(28) 
Purposely, defined, § 94-2-101(53) 

INTIMIDATION 

Offense, § 94-5-203 

IN THE COURSE OF COMMITTING A THEFT 

Defined, § 94-5-401 

INTOXICATING SUBSTANCE 

Defined, § 94-2-101(25) 
Possession of by children, § 94-5-610 

INVOLUNTARY ACT 

Defined, § 94-2-101(26) 

ISSUING A BAD CHECK 

Offense, § 94-6-309 

IT 

Defined, § 94-2-101(20) 

JURISDICTION 

Determination by classification of offense, § 94-1-105 



JUROR 

Bribery of, § 94-7-102 
Defined, § 94-2-101(27) 
Gifts to, § 94-7-105 
Threats to, § 94-1-103 

JUSTIFIABLE USE OF FORCE 

Generally, § 94-3-101 et seq. 

KIDNAPPING 

Offenses, § 94-5-301 et seq. 

KNOWINGLY 

Defined, § 94-2-101(28) 

LARCENY 

See Theft and related offenses, § 94-6-301 et seq. 

LEWD ACTS 

Indecent exposure, § 94-5-504 
Obscenity, § 94-8-110 

LIBEL AND SLANDER 

Criminal defamation, § 94-8-111 
Defamatory matter, defined, § 94-2-101(12) 

LIMITATIONS OF ACTIONS 

Determination by classification of offense, § 94-1-105 

LIMITATIONS ON APPLICABILITY 

Criminal Code, § 94-1-104 

MALFEASANCE IN OFFICE 

Official misconduct, § 94-7-401 

MANSLAUGHTER 

See negligent homicide, § 94-5-104 

MARRIAGE 

Bigamy, § 94-5-604 
Incest, § 94-5-606 
Marrying a bigamist, §94-5-605 



MARRYING A BIGAMIST 

Offense, § 94-5-605 

MASCULINE GENDER 

He, defined, § 94-2-101(20) 

MENTALLY DEFECTIVE 

Defined, § 94-2-101(29) 
Element of consent, § 94-2-101(68) 

MENTALLY INCAPACITATED 

Defined, § 94-2-101(31) 
Defense, § 94-2-109 

MENTAL STATE 

Absolute liability, § 94-2-104 
Accountability for conduct of another, § 94-2-106 
Affirmative defense, § 94-3-112 
Drugged condition, § 94-2-109 
Knowingly, defined, § 94-2-101(28) 
Ignorance of fact or law, § 94-2-103 
Infants, § 94-2-109 
Intoxication, § 94-2-109 
Mistake of fact or law, § 94-2-103 
Negligently, defined, § 94-2-101(32) 
Purposely, defined, § 94-2-101(53) 
Substitutes for negligence and knowledge, § 94-2-110 

MINORS 

Responsibility, § 94-2-109 

MISDEMEANOR 

Defined, § 94-2-101(31) 

MISTAKE OF FACT OR LAW 

Defense, § 94-2-103 

MISTREATING PRISONERS 

Offense, § 94-8-113 

MITIGATED DELIBERATE HOMICIDE 

Offense, § 94-5-103 



MOTOR VEHICLES 

Arson and criminal mischief, § 94-6-102 et seq. 
Burglary, § 94-6-204 
Criminal trespass to, § 94-6-202 
Occupied Structure, defined, § 94-2-101(35) 
Unauthorized use of motor vehicles, § 94-6-305 
Vehicle, defined, § 94-2-101(65) 

MURDER 

See criminal homicide, § 94-5-101 et seq. 

NEGLIGENT ARSON 

Offense, § 94-6-103 

NEGLIGENT HOMICIDE 

Offense, § 94-5-104 

NEGLIGENTLY 

Defined, § 94-2-101(32) 

NEGOTIABLE INSTRUMENT 

Value of, § 94-2-101(64) 

NONSUPPORT 

Offense, § 94-5-608 

NUISANCES 

Public nuisance, § 94-8-107 

OBSCENE MATERIALS 

Defined, § 94-8-110 

OBSCENITY 

Offense, § 94-8-110 

OBSCURING THE IDENTITY OF A MACHINE 

Offense, § 94-6-311 

OBSTRUCTING A POLICE OFFICER 

Offense, § 94-7-302 

OBSTRUCTING GOVERNMENTAL OPERATIONS 

Generally, § 94-7-301 et seq. 



OBSTRUCTING JUSTICE 

Offense, § 94-7-303 

OBTAIN 

Defined, § 94-2-101(33) 

OBTAINS OR EXERTS CONTROL 

Defined, § 94-2-101(34) 

OCCUPIED STRUCTURE 

Defined, § 94-2-101(35) 

OFFENDER 

Defined, § 94-2-101(36) 

OFFENDER"S INTEREST IN THE PROPERTY 

When not a defense, § 94-6-306 

OFFENSE 

Defined, § 94-2-101(37) 

OFFENSES 

Against the family, § 94-5-601 et seq. 
Against property, § 94-6-102 et seq. 
Against public order, § 94-8-101 et seq. 
Against the person, § 94-5-101 et seq. 
Inchoate, § 94-4-101 et seq. 

OFFICIAL DETENTION 

Defined, § 94-2-101(38) 

OFFICIAL MISCONDUCT 

Offense, § 94-7-401 

OFFICIAL PROCEEDING 

Defense, § 94-2-101(39) 

OTHER LIMITATIONS ON APPLICABILITY 

Criminal Code, § 94-1-104 

OTHER STATE 

Defined, § 94-2-101(40) 



OWNER 

Defined, § 94-2-101(41) 

PANDERING 

Obscenity, § 94-8-110 

PARENT AND CHILD 

Endangering welfare of children, § 94-5-607 
Incest, § 94-5-606 
Nonsupport, § 94-5-607 
Responsibility of infants, § 94-2-109 
Use of force by parent, § 94-3-107 

PARTIES TO CRIME 

Accountability, §§ 94-2-106, 94-2-107 
Inchoate offenses, § 94-4-101 et seq. 

PARTNERSHIP 

As person, § 94-2-101(45) 

PARTY OFFICIAL 

Bribery of, § 94-7-102 
Defined, § 94-2-101(42) 
Threats to, § 94-7-103 

PEACE, BREACH OF 

Disorderly conduct, § 94-8-101 
Public intoxication, § 94-8-105 
Riot, § 94-8-103 

PEACE OFFICER 

Defined, § 94-2-101(43) 
Failure to aid, § 94-7-304 
False reports to, § 94-7-206 
Impersonating, § 94-7-210 
Obstructing, § 94-7-302 
Resisting arrest, § 94-7-301 

PECUNIARY GAIN 

Defined, § 94-2-101(44) 

PECUNIA.RY BENEFIT 

Defined, § 94-2-101(45) 



PENAL INSTITUTIONS 

See correctional institutions, this index 

PENALTIES 

See fines and penalties, this index 

PENETENTIARIES 

See correctional institutions, this index 

PERIODS EXCLUDED FROM LIMITATIONS 

Generally, § 94-1-107 

PERJURY 

Offense, § 94-7-202 

PERSON 

Crimes against, § 94-5-101, et seq. 
Defined, § 94-2-101(45) 

PERSONAL PROPERTY 

Propety, defined, § 94-2-101 
Use in force in defense of, § 94-3-104 

PHYSICAL EVIDENCE 

Tampering with, § 94-7-208 

PHYSICALLY HELPLESS 

Defined, § 94-2-101(46) 
Element of consent, § 94-2-101(68) 

PIMPING 

Obscenity, § 94-8-110 
Promoting prostitution, § 94-5-603 

PLURAL TERMS 

Singular included, § 94-2-101(20) 

POLICE 

See peace officers, this index 

POSSESSION 

Defined, § 94-2-101(47) 
Of burglary tools, § 94-6-205 



Of explosives, § 94-6-105 
Of stolen property, effect of, § 94-6-314 

PREMISES 

Defined, § 94-2-101(48) 

PRISONDERS 

Aiding, see obstructing justice, § 94-7-303 
Escape, § 94-7-306 
Mistreating, § 94-8-113 

PRISONS 

See correctional institutions, this index 

PRIVACY IN COMMUNICATIONS 

Offense, § 94-8-114 

PRIVILEGE 

Generally, § 94-3-101 et seq. 
Warning offender, § 94-7-303 

PROMOTING PROSTITUION 

Offense, § 94-5-603 

PROOF 

Affirmative defnese, § 94-3-112 

PROPERTY 

Crimes against, § 94-6-102, et seq. 
Defense of, §§ 94-3-103, 94-3-104 
Defined, § 94-2-101(49) 
Effect of possession of stolen property, § 94-6-314 

PROPERTY OF ANOTHER 

Defined, § 94-2-101(50) 

PROSTITUTION 

Inmate, defined, § 94-2-101(24) 
Offense, § 94-5-602 
Promoting, § 94-5-603 

PUBLIC INTOXICATION 

Offense, § 94-8-105 



PUBLIC NUISANCE 

Offense, § 94-8-107 

PUBLIC OFFICIAL 

See public servant, this index 

PUBLIC PLACE 

Defined, § 94-2-101(51) 

PUBLIC RECORDS 

Tampering with, § 94-7-209 

PUBLIC SERVANT 

Bribery of, § 94-7-102 
Defined, § 94-2-101(52) 
Obstructing, § 94-7-302 
Threats to, § 94-7-103 
Unsworn falsification to, § 94-7-304 

PURPOSELY 

Defined, § 94-2-101(53) 

RANSOM 

Kidnapping, § 94-5-302 

RAPE 

Sexual offenses, § 94-5-501 et seq. 

REAL ESTATE 

Property, defined, § 94-2-101(49) 

REMOVAL FROM OFFICE 

Official misconduct, penalty, § 94-7-401 

RESIDENCE 

Occupied structure, defined, § 94-2-101(35) 
Use of force in protecting, § 94-3-103 

RESISTING ARREST 

Offense, § 94-7-301 
Use of force in resisting arrest, § 94-3-108 

RESPONSIBILITY 

Generally, § 94-2-109 



Of corporations, § 94-2-112 

RESTRAINT 

Unlawful restraint, § 94-5-301 

RIOT 

Incitement to riot, § 94-8-104 
Offense, § 94-8-103 

ROBBERY 

Offense, § 94-5-401 

SECURITY INTEREST 

Defined, § 94-6-312 

SENTENCE AND PUNISHMENT 

Generally, see fines and penalties, this index 
Sentence of death, §§ 94-5-105, 94-5-304 

SEPARATE CONVICTION OF PERSON ACCOUNTABLE 

Generally, § 94-2-108 

SERIOUS BODILY INJURY 

Defined, § 94-2-101(54) 

SEXUAL ASSAULT 

Offense, § 94-5-502 

SEXUAL CRIMES 

Generally, § 94-5-501 et seq. 

SEXUAL CONTACT 

Defined, § 94-2-101(55) 

SEXUAL INTERCOURSE 

Defined, § 94-2-101(56) 

SEXUAL INTERCOURSE WITHOUT CONSENT 

Offense, § 94-5-503 

SINGULAR TERM 

Plural included, § 94-2-101(20) 



SODOMY 

See deviate sexual conduct, § 94-5-505 

SOLICIT 

Defined, § 94-2-101(57) 

SOLICITATION 

Defined, § 94-2-101(57) 
Offense, § 94-4-101 

SOLICITING SUICIDE 

Offense, § 94-5-106 

STATE 

Defined, § 94-2-101(58) 

STATUTE 

Defined, § 94-2-101(59) 

STATUTES 

Construction of, § 94-1-102 

STOLEN PROPERTY 

Defined, § 94-2-101(60) 
Effect of possession of, § 94-6-314 
See Theft, § 94-6-302 

STOP 

Defined, § 94-2-101(61) 

SUBORNATION OF PERJURY 

See perjury, § 94-7-202 

SUBSTITUTES FOR NEGLIGENCE AND KNOWLEDGE 

Generally, § 94-2-110 

SUICIDE 

Aiding or soliciting, § 94-5-106 

SYNDICALISM 

Criminal syndicalism, § 94-7-503 



TAMPER 

Defined, § 94-2-101(62) 

TAMPERING 

With physical evidence, § 94-7-208 
With public records, § 94-7-209 
With witnesses and informants, § 94-7-207 

TENTS 

Occupied structure, defined, § 94-2-101(35) 

THEFT 

Generally, theft and related offenses, § 94-6-301 et seq. 
Offense, § 94-6-302 

THEFT OF LABOR OR SERVICES 

Offense, § 94-6-304 

THEFT OF LOST OR MISLAID PROPERTY 

Offense, § 94-6-303 

THIS STATE 

Defined, § 94-2-101(58) 

THREAT 

Defined, § 94-2-101(63) 

THREATS 

Intimidation, § 94-5-203 
Threats and other improper influence in official and political 

matters, § 94-7-103 

TRANSACTIONS WITH CHILDREN 

When unlawful, § 94-5-609 

TRANSFERING ILLEGAL ARTICLES 

Offense, § 94-7-307 

TRESPASS 

Criminal trespass and burglarly, § 94-6-201 et seq. 
Offense, §§ 94-6-202, 94-6-203 

UNAUTHORIZED COMMUNICATIONS 

To prisoners, § 94-7-307 



UNAUTHORIZED USE OF MOTOR VEHICLES 

Offense, § 94-6-305 

UNINCORPORATED ORGANIZATIONS 

Person, defined, § 94-2-101(45) 

UNLAWFUL TRANSACTIONS WITH CHILDREN 

Offense, § 94-5-609 

UNLAWFUL POSSESSION OF INTOXICATING SUBSTANCE 

By children, § 94-5-610 

UNSWORN FALSIFICATION TO AUTHORITY 

Offense, § 94-7-204 

USE OF FORCE 

Affirmative defense, § 94-3-112 
By aggressor, § 94-3-105 
By parent, § 94-3-107 
Exoneration, § 94-3-101 et seq. 
In defense of occupied structure, § 94-3-103 
In defense of other property, § 94-3-104 
In defense of person, § 94-3-102 
In resisting arrest, § 94-3-108 
To prevent escape, § 94-3-106 

USE OF PROPERTY 

As theft, § 94-6-304 

VALUE 

Defined, § 94-2-101(64) 

VEHICLE 

Defined, § 94-2-101(65) 
Unauthorized use of, § 94-6-305 

VOLUNTARY ACT 

Act, defined, § 94-2-101(1) 
Generally, § 94-2-101 

VOTERS 

Bribery in official and political matters, § 94-7-102 
Threats and other improper influences, § 94-7-103 



" 
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WATER 

-. Property, defined, § 94-2-101(49) 
~ 

WATERCRAFT 

See boats, this index 

WEAPON 

Defined, § 94-2-101(66) 

WHEN ACCOUNTABILITY EXISTS 

Generally, § 94-2-107 

WIFE 

See husband and wife, this index 

WITHDRAWAL 

Defense to attempt, § 94-4-103 

WITNESS 

Defined, § 94-2-101(67) 
Tampering with, § 94-7-207 

WITHOUT CONSENT 

Defined, § 94-2-101(68) 
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