MONTANA
CRIMINAL COD.
OF 1973

TITLE 94
1947 REVISED CODES OF MONTANA

Effective January 1, 1974

LTl

Containing

TITLE 94, REVISED CODES OF MONTANA, THE
CRIMINAL CODE OF 1973, AS AMENDED TIIROUGH
THE 45T LEGISLATURE IN 1977

THE ALLEN SMITH COMPANY
Publishers
Indianapolis, Indiana 46202

o



Copyright © 1973, 1974, 1976 by
Tre ALLEN SMITH COMPANY
Indianapolis, Indiana

Copyright © 1977 by
THE ALLEN SMITH COMPANY
Indianapolis, Indiana



FOREWORD

This pamphlet contains all of Title 94, Revised Codes of Montana, the
Criminal Code of 1973, as enacted or amended by Chapter 513, Laws of
1973, and as amended through the 1977 Session of the Legislature, The
new Criminal Code was prepared by the Criminal L.aw Study Commission
created by Chapter 103, Laws of 1963, acting under the chairmanship of
the Honorable Wesley Castle, Associate Justice of the Supreme Court of
Montana. The Code became effective January 1, 1974,

Title 94 contained herein completely replaces the original Title 94 of
the Revised Codes of Montana, 1947, as heretofore amended. As a result
of Chapter 513, Laws of 1973, every section previously contained in old
Title 94 is either repealed, renumbered in accordance with the arrange-
ment and section-numbering system of new Title 94, or transferred to
some other title of the Revised Codes.

Three different 1973 acts that were not part of the Criminal Code of
1973 properly belong in the title on criminal offenses. The compiler has
given these acts section numbers that are consistent with the arrange-
ment and section-numbering system of the new Criminal Code, and they
appear in this pamphlet.

Included in this pamphlet are Source notes and Commission Com-
ments on the various sections of the new Criminal Code. These notes and
comments were prepared by the Criminal Law Study Commission and
have been revised and edited by Professor Larry M. Elison, School of
Law, University of Montana, who served as Vice-Chairman and Reporter
of the Commission.

A Cross-Reference Table appears in this pamphlet, beginning on
page 169. This Table, based on a table prepared by the Criminal Law

Study Commission, shows, for each section of old Title 94, either the
place to which the section has been transferred by renumbering or the
sections either in new Title 94 or other titles of the Revised Codes which
cover the same subject matter.

An index begins on page 200,
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TITLE 94

CRIMINAL CODE

General preliminary provisions, 94-1-101 to 94-1-107.

General principles of liability, 94-2-101 to 94-2-113,

Justifiable use of force—exoneration, 94-3-101 to 94-3-112.

Inchoate offenses, 94-4-101 to 94-4-103.

Offenses against the person.

Part Homieide, 94-5-101 to 94-5-104, 94-5-106.

Assault, 94-5-201 to 94-5-203.

Kidnapping, 94-5-301 to 94-5-303, 94-5-303,

Robbery, 94-5-401.

Sexual erimes, 94-5-501 to 94-5.506.

Offenses against the family, 94-5-602 to 94-5-610, 94-5-613 to 94-5-

624,

6. Offenses against property.

Part 1. Criminal misehief and arson, 94-6-102 to 94-6-104,
2. Criminal trespass and burglary, 94-6-201 to 94-6-205.
3, Theft and related offenses, 94-6-302 to 94-6-314,

7. Offenses against public administration.
Part 1, Bribery and corrupt influence, 94-7-102 to 94-7-105.
2. Perjury and other falsification in official matters, 94-7-202 to 94-
7-210.
3. Ohstrueting governmental opcrations, 94-7-301 to 94-7-300.
4, Official misconduet, 94-7-401.
5. Treason, flags and related offenses, 94-7-502 to 94-7-504.
8. Offenses against publie order.
Part 1. Offensive, indecent and inhumane conduet, 94-8-101 to 94-8-104,
94-8-106 to 94-8-114.
2. Weapons, 94-8-201 to 94-8-210, 94-8-212 to 94-8-222, 04-8-226.
3. Lotteries, 94-8-301 to 94-8-311.
4. Gambling, 94-8-401, 94-8-404 to 94-8-412, 94-8-414 to 94-8-424,
94-8-428 to 94-8-431,

Chapter
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CHAPTER 1
GENERAL PRELIMINARY PROVISIONS

Seetion 94-1.101. Short title.
94-1-102. General purposes and prineiples of construction.
94-1-108. Application to offenses committed before and after enactment.
94-1.104. Other limitations on applicability.
94-1-105. Classification of offenses.
94-1-106. General time limitations.
94-1.107. Periods excluded from limitation.

94.1.101. Short title. This act shall be known and may be cited as the

“Ciriminal Code of 1973.”

History: Bn. 94-1-101 by Sec. 1, Ch, 513, C(Code, to codify and generally revise the
L. 1973, statutes concerning eriminal offenses; and

Title of Act providing an effective date.
e of Ac

An aet ecreating a Montana Criminal

94.1-102. General purposes and principles of construction. (1) 'The
general purposes of the provisions governing the definition of offenses are:
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94-1-103

(a) to forbid and prevent conduct that unjustifiably and inexcusably
inflicts or threatens harm to individual or publie interests;

(b) to safeguard conduct that is without fault from econdemnation as
criminal ;

(e) to give fair warning of the nature of the conduct declared to
constitute an offense;

(d) to differentiate on reasonable grounds between serious and minor
offenses.

(2) The rule of the common law, that penal statutes are to be strictly
construed, has no application to this code. All its provisions are to be
construed according to the fair import of their terms, with a view to
effect its object and to promote justice.

CRIMINAL CODE

History: En. 94-1-102 by Sec. 1, Ch. 513,
I.. 1973.

Source: Subdivisions (1) (a) te (1) (d)
substantially the same as Illinois Criminal
Code, Chapter 38, section 1-2. Subsection
(2) is identical to Revised Codes of Meon-
tana 1947, seetion 94-101.

Commission Comment

This section expresses the legislative
purpose of the code and provides a con-
venient reference for the interpretation
of its more specific provisions. See also the
provisions of the Bill of Rights of the
Montana constitution [Art. II, 1972 Con-
stitution] which outline the basic concepts
of eriminal law,

DECISIONS UNDER FORMER LAW

Liberal Construction

Under section 12-202 and former section
94-101, the rule that statutes in derogation
of common law be strictly construed did
not apply to code provisions, liberal con-
struetion being the rule as to all; prior
decisions strietly construing a repealed
gection relating to the incurrence of lia-
bility for debts of corporation by directors
for failure to file annual report with
county, were overruled. Continental Supply
Co. v, Abell, 95 M 148, 24 P 24 133.

Bections 59-518 to 59-520, defining
“nepotism” and prohibiting publie officers,
boards or commissions from appointing
relatives to a position of trust or emolu-
ment, and providing punishment by fine
and imprisonment in the county jail, were
not strictly comstrued in view of former
section 94-101. State ex rel. Kurth wv.
Grinde, 96 M 608, 614, 32 P 24 15.

94.1.103. Application to offenses committed before and after enactment.

(1) The provisions of this code apply to any offense defined in this code
and committed after January 1, 1974.

(2) Unless otherwise expressly provided or unless the context otherwise
requires, the provisions of this title and Title 95 govern the construetion of
and punishment for any offense defined outside of this code and committed
after January 1, 1974, as well as the construction and application of any
defense to a prosecution for such an offense.

(3) The provisions of this code do not apply to any offense defined
outside of this code and committed before January 1, 1974, Such an offense
must be construed and punished according to the provisions of law existing
at the time of the commission thereof in the same manner as if this code
had not been enacted.

History: En. 94-1-103 by Sec. 1, Ch. 513,
L. 1973; amd. Sec. 7, Ch, 359, L. 1977,

Commission Comment
This section is intended to provide for

Source: Substantially the same as New
York Penal Code, Title 39, section 5.05;
also derived from Revised Codes of Mon-
tana 1947, seetion 94-103.

the transition from the old Criminal Code
to the new Criminal Code. The provisions
of the new Criminal Code apply only to
offenses committed after its effective date



GENERAL PRELIMINARY PROVISIONS

[January 1, 1974]. See also Bection 33
[Chapter 513, Laws of 1973 (Effective
Date note following sec. 94-8-431)].

Amendments

The 1977 amendment substituted “Jan-
uary 1, 1974”7 throughout the section for
references to the effective date of this
code; substituted “this title and Title 95”
in subsection (2) for ‘“this code”; and

94-1-105

made minor changes in phraseology and
punetuation.

Receiving Stolen Property

Defendant found in posscssion of stolen
property in 1974 could not be prosecuted
under the old law since the offense of pos-
session did not relate back to the date of
the theft. State v. Jimison, — M —, 540
P 24 315.

This code does not

94.1-104. Other limitations on applicability. (1)
bar, suspend, or otherwise affect any right or liability to damages, penalty,
forfeiture, or other remedy authorized by law to be recovered and the
eivil injury is not merged into the offense.

(2) No conduct constitutes an offense unless it is described as an
offense in this code or in another statute of this state. However this pro-
vision does not affeet the power of a court to punish for contempt or to
employ any sanction authorized by law for the enforcement of an order,

ceivil judgment or decree.

History: En. 94-1-104 by 8ec. 1, Ch, 513,
L. 1973.

Source: Subsection (1) identical to Illi-
nois Criminal Code, Chapter 38, section
1-4; subseetion (2) identical to Illinois
Criminal Code, Chapter 38, section 1-3;
also derived from Revised Codes of Mon-
tana 1947, sections 94-103, 94-106 and 94-
108.

Commission Comment

It has been contended that the vietim
of a ecriminal offense should be denied
civil relief until he has performed his
public duty to prosecute the offender. The
English courts developed the rule that a
civil action cannot be maintained until
after prosecution, if the offense involved
a felony.

Legislatures in a number of states have
reached the opposite conclusion declaring
the eriminal and civil aspeets to be inde-
pendent. See R. C. M. 1947, section 94-106.
This appears to be the prevailing Amer-
ican rule and is continued by this section.

Subsection (2) is intended to complete
the process of replacing the common law
definitions of offenses with statutory defi-
nitions—a process which has continued for
many years.

The language that the provision does not
affect the power of a court to “employ any
sanetion authorized by law” is intended
to preserve the power of courts of justice
to punish for contempt and the authority
of properly constituted courts of justice to
aet as courts martial. See R. C. M. 1947,
section 94-108.

DECISIONS UNDER FORMER LAW

Ordinance Violation

An action by a city instituted in its
police court by the filing of a complaint
charging a violation of one of its ordi-
nances, and seeking the imposition of a
fine, was criminal in its nature; the court
acquired jurisdiction over defendant by
the issuance and service of a warrant of
arrest, State ex rel. Marquette v. Police
Court, 86 M 297, 309, 283 P 430, modi-
fying City of Bozeman v. Nelson, 73 M
147, 237 P 528,

94-1-105. Classification of offenges,

Removal from Office

A proceeding for the summary removal
of a county attorney for misconduct, even
though instituted by a private person, was
a publie proceeding, and, though it was
summary in its nature, was classed as a
prosecution for erime under former sec-
tion 94-112, State ex rel, McGrade v, Dis-
triet Court, 52 M 371, 373, 157 P 1157,

(1) For the determination of

the court’s jurisdiction at the commencement of the action and for the
determination of the commenecement of the period of limitations, the of-
fense shall be designated a felony or misdemeanor based upon the maxi-
mum potential sentence which eould be imposed by statute.

3



94-1-106

CRIMINAL CODE

(2) An offense defined by any statute of this state other than this
code shall be classified as provided in this section and the sentence that
may be imposed upon convicetion thereof shall be governed by this title and

Title 95.

History: En, 94-1-105 by Sec. 1, Ch. 513,
1. 1973; amd. Sec. 8, Ch, 359, L, 1977.

Source: New,

Commigsion Comment

The actual sentence imposed upon econ-
vietion determines the classification of the
offense, The potential sentence determines
the court’s jurisdiction at the commence-
ment of the action and is determinative
of the commencement of the period of
limitations. The section is at least par-
tially eontra the holding in State v, Atlas,
75 M 547, 551, 244 P 477 (1926), in which
the Montana supreme court held that the
potential sentence determines the grade
of the crime.

Amendments

The 1977 amendment substituted “this
title and Title 95” at the end of subsec-
tion (2) for “this code.”

Convictions in Other Jurisdictions

In construing state statutes relating to
voter disqualifieation, a Montana voter
eannot bo denied the right to vote because
of convietion of an offense in federal eourt
that would not be a felony by Montana
statutory definition. Melton v. Oleson, —
M —, 530 P 2d 466, overruling Statc ex
rel. Anderson v, Lousek, 91 M 448 8 P 2d
791,

DECISIONS UNDER FORMER LAW

Concurrent Sentences

Where defendant was conviected of fel-
ony under first portion of consolidated
information and of misdemeanor under
second portion and the trial ecourt ad-
judged that the sentences be served eom-
currently, the felony sentence was to be
served in state prison with credit for
misdemeanor fine to be given at the same
time, and any remaining time under the
misdemeanor at end of the state prison
term was to be served in county jail. State
v. Bogue, 142 M 459, 384 P 2d 749.

Federal Rule

Under federal law, the maximum po-
tential punishment determines whether an
offense constitutes a felony or misde-
meanor as contra-distinguished from the
prevailing Montana rule under which
crimes ave classified as felonies or misde-

94.1-106. General time limitations,

meanors by the punishment actually im-
posed. State ex rel, Anderson v, Fousek,
91 M 448, 8 P 24 791, overruled on other
grounds, — M —, 530 P 2d 466.

Limitation of Actions

The potential maximum sentence was
determinative of the grade of the ecrime
until sentenece was imposed where the
offense was neither divisible into degrees
nor inclusive of lesser offenses and was
punishable as either a felony or misde-
meanot in the diseretion of the eourt or
jury; if the sentence imposed was other
than imprisonment in the state prison the
offense was considered a misdemeanor
under former section 94-114, but the re-
duetion was not retroactive so as to make
the misdemeanor period of limitatioms ap-
plicable. State v. Atlas, 75 M 547, 244
P 477,

A prosecution for criminal

(1)

homicide may be commenced at any time.
(2) Except as otherwise provided by law, prosecutions for other of-
fenses are subject to the following periods of limitation:

(a)

it is committed ;

(b)

after it is committed.

a prosecution for a felony must be commenced within 5 years after

a prosecution for a misdemeanor must be commenced within 1 year

(3) The period prescribed in subsection (2) is extended in a prosecu-
tion for theft involving a breach of fiduciary obligation to an aggrieved

person as follows:

(a) if the aggrieved person is a minor or incompetent, during the
minority or incompetency or within 1 vear after the termination thereof;



GENERAL PRELIMINARY PROVISIONS

(b)

94-1-106

in any other instance, within 1 year after the discovery of the

offense by the aggrieved person or by a person who has legal capacity to
represent an aggrieved person or has a legal duty to report the offense and
is not himself a party to the offense or, in the absence of such discovery,
within 1 year after the prosecuting officer becomes aware of the offense.

(4)

An offense is committed either when every element occurs or,

when the offense is based upon a continuing course of conduct, at the time
when the course of conduct is terminated. Time starts to run on the day

after the offense is committed.

(5)

avn information or complaint is filed.

History: En. 94-1-106 by Sec. 1, Ch, 513,
L. 1973; amd. Sec, 9, Ch, 359, L. 1977.

Source: Identical to Revised Codes of
Montana 1947, sections 94-5702 and 94-
5703. Also derived from Revised Codes of
Montana 1947, section 94-5701 and Ili-
nois Criminal Code, Chapter 38, sections
3-5 and 3-6.

Commission Comment

This seetion describes the general time
limitations on prosecutions; the extension
thereof under certain conditions; and the
exclusion of certain periods in the caleu-
lation of limitations.

Subsection (1) continues the present
Montana provision that no time limit ex-
ists with respeet to homicide.

Subsection (2) similarly preserves the
present general time limitations in Mon-
tana of five (5) years for all other felonies
and one year for misdemeanors,

Subsection (3) is designed to permit in-
crcases in the general time limitations
with respeet to certain offenses which are
capable of being readily eoncealed by the
offender, from both the victim and the law
enforecing authorities, over substantial pe-
riods of time and beyond the general limi-
tations applicable to those offenses.

Subsection (4) states the general rule
that the period of limitation does not start
in the case of a “continuing offense” until
the last aet of the offense is performed.
The rule would be applicable to a serie)s

A proseeution is commeneed either when an indietment is found or

of related acts constituting a single course
of conduct extended over a period of time,
often occurring in cases of cmbezzlement,
conspiraey, bigamous cohabitation, and
nuigance,

When the limitation period has not run
on the offense charged, but has run on an
offense included therein, the general rule
is that the defendant cannot be convieted
of the included offense, since to hold other-
wise would permit the prosecutor, by
charging a more serious inclusive offense
not barred by the limitation, to ecircum-
vent the limitation on the lesser offense.
(State v, Chevlin, 284 8W 24 563 (Mo.
1955)).

Unless time is a material ingredient in
the offense or in charging the same, it is
only necessary to prove that it was com-
mitted prior to the finding of the indict-
ment or filing the information or com-
plaint. (State v. Rogers, 31 M 1, 4, 77
P 293). Tho general statute of limitations
applicable to misdemeanors ghould not be
enlarged beyond what its plain language
imports, and whenever the exceptions em-
bodied in subsection (3) are invoked, the
cage should eclearly and uncquivoecally fit
within the exceptions. (State v. Clemens,
40 M 567, 569, 107 P 8986).

Amendments

The 1977 amendment substituted “by
law” in subsection (2) for “in this code”;
and made minor changes in phraseology,
punctuation and style.

DECISIONS UNDER FORMER LAW

Exceptions

Former section 94-5703 was a general
statute of limitations, applicable to mis-
demeanors, and an exception to it eould
not be enlarged beyond what its plain
language imported; to invoke the excep-
tion, the case must clearly and unequiv-
ocally fall within it. State v. Clemens, 40
M 567, 569, 107 P 896.

Felony or Misdemeanor

The maximum potential sentence de-
termines the grade of the crime until

5

sentence is imposed; under former seetion
94-114 the imposition of a sentence other
than imprisonment in state prison reduced
the crime to a misdemeanor in cases where
the offense was neither divisible into de-
grees nor inclusive of lesser offenses and
punishment was within the diseretion of
the court or jury; but this did not op-
erate retroactively so as to deprive the
court of jurisdiction by making the misde-
meanor limitations period applicable, State
v. Atlas, 76 M 547, 244 P 477.

ok



94-1-107

94.1-107. Periods excluded from limitation.

does not run:

CRIMINAL CODE

The period of limitation

(1) during any period in which the offender is not usually and pub-
liely resident within this state or is beyond the jurisdiction of this state;

or

(2) during any period in which the offender is a public officer and the
offense charged is theft of public funds while in public office; or

(3) during a prosccution pending against the offender for the same
conduet, even if the indictment, complaint or information which com-

mences the prosecution is dismissed.

History: Bn. 94-1-107 by Sec. 1, Ch. 513,
L. 1973.

Source: Substantially the same as Re-
vised Codes of Montana 1947, section 94-
5704 and Illinois Criminal Code, Chapter
38, section 3-7.

Commission Comment

Certain occurrences should stop the pe-
riod from running. Subsection (1) tolls

the statute for the offender who is ab-
sent from this state, or absents himself
from his usual place of abode and makes
some effort to conceal himself.

Subsection (3) is intended to preserve
the substance of the former Montana
provision which tolled that statute while
proceedings were pending.

Note that the phrase “same conduect” is
intentionally broad.

DECISIONS UNDER FORMER LAW

Circumstantial Evidence

In 1922, testimony that defendant had
taken a trip to Ireland where he had

had been absent from the state for at
least twenty days, and satisfied the state’s
burden of proof under former section 94-

visited several cities created an inference
sufficient to establish that the defendant

5704, State v, Knilans, 69 M 8, 220 P 91.

CHAPTER 2
GENERAL PRINCIPLES OF LIABILITY

General definitions.

Voluntary aect.

General requirements of eriminal act and mental state.
Absolute liability.

Causal relationship between conduet and result.
Accountability for conduct of another.

Section 94-2-101.
94-2-102.
94.2-103.
94-2-104.
94-2-105.
94-2.108,

94-2-107. 'When accountability exists.

94-2-108. Separate conviction of person accountable.
94.2.109. Responsibility.

94-2-110. Substitutes for negligence and knowledge.

94-2-111.
94-2-112.
94-2-113.

Consent as a defense.
Criminal responsibility of corporations.
Accountability for conduct of corporation.

94-2-101. General definitions. Unless otherwise specified in the statute,
all words will be taken in the objective standard rather than in the sub-
jective, and unless a different meaning plainly is required, the following
definitions apply in this title:

(1) “Acts” has its usual and ordinary grammatical meaning and in-
cludes any hbodily movement, any form of communication, and, where
relevant, a failure or omission to take action.

(2) ““Another” means a person or persons as defined in this code other
than the offender.



GENERAL PRINCIPLES OF LIABILITY 94-2-101

(3)  “Administrative proceeding” means any proceeding the outcome of
which is required to be based on a record or documentation preseribed by
law or in which a law or a regulation is particularized in its application to
an individual.

(4) “Benefit” means gain or advantage or anything regarded by the
beneficiary as gain or advantage, including benefit to any other person or
entity in whose welfare he is interested but not an advantage promised
generally to a group or class of voters as a consequence of public measures
which a candidate engages to support or oppose.

(6) “Bodily injury” means physical pain, illness, or any impairment of
physical condition and includes mental illness or impairment.

(6) “Cohabit” means to live together under the representation of being
married,

(7) “Common scheme” means a series of aets or omissions motivated
by a purpose to accomplish a single criminal objective or by a common
purpose or plan which results in the repeated commigsion of the same
offense or affects the same person or the same persons or the property
thereof,

(8) “Conduet” means an act or series of aets and the acecompanying
mental state.

(9) “Convietion” means a judgment of conviction or sentence entered
upon a plea of guilty or upon a verdiet or finding of guilty of an offense
rendered by a legally constituted jury or by a court of competent jurisdie-
tion authorized to try the case without a jury.

(10) “Correctional institution” means the state prison, county or eity
jail, or other institution for the incarceration or custody of personswunder
sentence for offenses or awaiting trial or sentence for offenses.

(11) “Deception” means knowingly to:

{(a) create or confirm in another an impression which is false and which
the offender does not believe to be true;

(b) fail to correct a false impression which the offender previously
has created or confirmed;

(e) prevent another from acquiring information pertinent to the dis-
position of the property involved;

(d) sell or otherwise transfer or encumber property, failing to disclose
a lien, adverse claim, or other legal impediment to the enjoyment of the
property, whether such impediment is or is not of value or is or is not a
matter of official record; or

(e) promise performance which the offender does not intend to per-
form or knows will not be performed. Failure to perform standing alone
is not evidence that the offender did not intend to perform.

(12) “Defamatory matter” means anything which exposes a person or
a group, class, or association to hatred, contempt, ridicule, degradation, or
disgrace in society or injury to his or its business or oceupation.

(13) “Deprive” means to withhold property of another:

(a) permanently;

(b) for such a period as to appropriate a portion of its value;

7



94-2-101 CRIMINAL CODE

(¢)  with the purpose to restore it only upon payment of reward or
other compensation; or

(d) to disposec of the property and use or deal with the property so as to
make it unlikely that the owner will recover it.

(14) “Deviate sexual relations” means sexual contact or sexual inter-
course between two persons of the same sex or any form of sexual inter-
course with an animal.

(15)  “Ielony” means an offense in whieh the sentence imposed upon
convietion is death or imprisomment in the state prison for any term
exceeding 1 year.

(16) “A frisk” is a search by an external patting of a person’s clothing.

(17) “Foreible felony” means any felony which involves the use or
threat of physical force or violence against any individual.

(18) “Government” ineludes any branch, subdivision, or agency of the
government of the state or any locality within it,

(19)  “Harm” means loss, disadvantage, ov injury or anything so re-
garded by the person affected, including loss, disadvantage, or injury to
any person or cntity in whose welfare he is interested.

(20) “A house of prostitution” means any place where prostitution or
promotion of prostitution is regularly carried on by one or more persong
under the control, management, or supervision of another.

(21) “Human being” means a person who has been born and is alive.

(22) “An illegal article” is an article or thing which is prohibited by
statute, rule, or order from being in the possession of a person subject to
official detention.

(23) “Inmate” means a person who engages in prostitution in or through
the agency of a house of prostitution.

(24) “Intoxicating substance” means any controlled substance as de-
fined in chapter 3 of Title 54 and any alcoholic beverage including but not
limited to any beverage containing 14 of 1% or more of alcohol by volume.
The foregoing definition shall not extend to dealcoholized wine or to any
beverage or liquid produced by the process by which beer, ale, port, or wine
is produced if it contains less than 14 of 1% of aleohol by volume.

(25) “An involuntary act” means any act which 1s:

(a) a reflex or convulsion;

(b) a bodily movement during unconsciousness or sleep;

(e¢) eonduet during hypnosis or resulting from hypnotic suggestion; or

(d) a bodily movement that otherwise is not a product of the effort or
determination of the actor, either consclous or habitual.

(26)  “Juror” means any person who is a member of any jury, including
a grand jury, impaneled by any court in this state in any action or pro-
ceeding or by any officer authorized by law to impanel a jury in any action
or proceeding. The term “juror” also includes a person who has been drawn
or summoned to attend as a prospective juror.

(27) “Knowingly”—a person acts knowingly with respeet to conduct
or to a circumstance described by a statute defining an offense when he is
aware of his conduct or that the cirenmstance exists. A person acts know-
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GENERAL PRINCIPLES OF LIABILITY 94-2-101

ingly with respect to the result of conduet described by a statute deﬁmnw
an offense when he is aware that it is hig]y
be cause ‘ 1en knowledge of the existence of a particular
fact'1s an element of an offense such knowledge is established if a person
is aware of a high probability of its existence. Kquivalent terms such as
“knowing” or “with knowledge” have the same meaning.

(28) “Mentally defective” means that a person suffers from a mental
disease or defect which renders him incapable of appreeiating the nature
of his conduct.

(29) “Mentally incapacitated” means that a person is rendered tem-
porarily incapable of appreciating or controlling his conduct as result of
the influence of an intoxicating substance,

(30) “Misdemeanor” means an offense in which the sentence imposed
upon conviction is imprisonment in the county jail for any term or fine, or
both, or the sentence imposed is imprisonment in the state prison for any
term of 1 year or less. ~.

(31) “Negligently”—a person acts negligently with respect to a result
or to a circumstance described by a statute defining an offense when he
consciously disregards a risk that the result will oceur or that the circum-
stance exists or if he disregards a risk of which he should be aware that
the result will occur or that the circumstance exists. The risk must be of
such a nature and degree that to disregard it involves a gross deviation
from the standard of conduct that a reasonable person would observe in the
actor’s situation. Gross deviation means a deviation that is considerably
greater than lack of ordinary care. Relevant terms such as “negligent” and
“with negligence” have the same meaning,

(82) “Obtain” means:

(a) in relation to property, to bring about a transfer of interest or
possession whether to the offender or to another; and

(b) in relation to labor or services, to sceure the performance thereof,

(33) “Obtains or exerts control” includes but is not limited to the
taking, carrying away, or sale, conveyanece, transfer of title to, interest in,
or possession of property.

(34) “Ocecupied structure” means any building, vehicle, or other place
suited for human occupanecy or night lodging of persons or for carrying on
business whether or not a person is actually present, Each unit of a building
consisting of two or more units separately secured or occupied is a separate
occupied structure,

(85) “Offender” means a person who has been or is liable to be ar-
rested, charged, convieted, or punished for a public offense.

(36) “Offense” means a crime for which a sentence of death or of im-
prisonment or fine is authorized. Offenses are classified as felonies or mis-
demeanors.

(37) “Official detention” means imprisonment resulting from a convie-
tion for an offense, confinement for an offense, confinement of a person
charged with an offense, detention by a peace officer pursuant to arrest,
detention for extradition or deportation, or any lawful detention for the

9
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purpose of the protection of the welfare of the person detained or for the
protection of society. “Official detention” does not include supervision of
probation or parole, constraint incidental to release on bail, or an unlawful
arrest unless the person arrested employed physical force, a threat of
physical force, or a weapon to escape.

(38) “Official proceeding” means a proceeding heard or which may be
heard before any legislative, judicial, administrative, or other governmental
agency or official authorized to take evidence under oath, including any
referee, hearing examiner, commissioner, notary, or other person taking
testimony or deposition in connection with such proceeding.

(39) “Other state” means any state or territory of the United States,
the District of Columbia, and the Commonwealth of Puerto Rico.

(40) “Owner” means a person, other than the offender, who has pos-
session of or any other interest in the property involved, even though such
interest or possession is unlawful, and without whose consent the offender
has no authority to exert control over the property.

(41) “Party official” means a person who holds an elective or appointive
post in a political party in the United States by virtue of which he directs
or conducts or participates in directing or conducting party affairs at any
level of responsibility.

(42) “Peace officer” means any person who by virtue of his office or
public employment is vested by law with a duty to maintain publie order
or to malke arrests for offenses while acting within the scope of his authority.

(43) “Pecuniary benefit” is benefit in the form of money, property,
commercial interests, or anything else the primary significance of which
is economic gain.

(44) “Person” includes an individual, business association, partnership,
corporation, government, or other legal entity and an individual acting or
purporting to act for or on behalf of any government or subdivision thereof.

(45) “Physically helpless” means that a person is unconscious or is
otherwise physically unable to communicate unwillingness to aet.

(46) “Possession” is the knowing control of anything for a sufficient
time to be able to terminate control.

(47) “Premises” includes any type of structure or building and any
real property.

(48) “Property” means anything of value. Property includes, but is
not limited to:

(a) real estate;

(b) money;

(e) ecommercial instruments;

(d) admission or transportation tickets;

(e) written instruments which represent or embody rights concerning
anything of value, ineluding labor or services, or which are otherwise of
value to the owner;

(f) things growing on, affixed to, or found on land and things which
are part of or affixed to any building;

(g) electricity, gas, and water;

10
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(h) Dbirds, animals, and fish which ordinarily are kept in a state of
confinement ;

(i) food and drink, samples, cultures, microorganisms, specimens, rec-
ords, recordings, documents, blueprints, drawings, maps, and whole or
partial copies, deseriptions, photographs, prototypes, or models thereof ; and

(j) any other articles, materials, devices, substances, and whole or
partial copies, descriptions, photographs, prototypes, or models thereof
which constitute, represent, evidence, reflect, or record secret sciemtific,
techuical, merchandising, produetion, or management information or a secret
designed process, procedure, formula, invention, or improvement.

(49) “Property of another” means real or personal property in which
a person other than the offender has an interest which the offender has
not authority to defeat or impair, even though the offender himself may
have an interest in the property.

(60) “Public place” means any place to which the public or any sub-
stantial group thereof has access.

(b1) “Public servant” means any officer or employee of government,
including but not limited to legislators, judges, and firefighters and any
person participating as a juror, advisor, consultant, administrator, executor,
guardian, or court-appointed fidueiary. The term does not include witnesses.
The term public servant includes one who has been elected or designated
to become a public servant.

(62) “Purposely”’—a person acts purposely with respect to a result or
to conduct deseribed by a statute defining an offense if it is his conscious
object to engage in that conduct or to cause that result. When a particular
purpose is an element of an offense, the element is established although
such purpose is conditional, unless the condition negatives the harm or
evil sought to be prevented by the law defining the offense. Equivalent
terms such as “purpose” and “with the purpose” have the same meaning.

(63) “Serious bodily injury” means bodily injury which creates a sub-
stantial risk of death or which causes serious permanent disfigurement or
protracted loss or impairment of the funetion or proeess of any bodily
member or organ. It includes serious mental illness or impairment.

(64) “Sexual contact” means any touching of the sexual or other in-
timate parts of the person of another for the purpose of arousing or grati-
fying the sexual desire of either party.

(65) “Sexual intercourse” means penetration of the vulva, anus, or
mouth of one person by the penis of another person, penetration of the
vulva or anus of one person by any body member of another person, or
penetration of the vulva or anus of one person by any foreign instrument
or object manipulated by another person for the purpose of arousing or
gratifying the sexual desire of either party. Any penetration, however
slight, is sufficient.

(66) “Solicit” or “solicitation” means to command, authorize, urge, in-
cite, request, or advise another to commit an offense.

(B7) “State” or “this state” means the state of Montana, all the land
and water in respect to which the state of Montana has either exclusive or
concurrent jurisdiction, and the air space above such land and water,

11
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(58) “Statute” means any act of the legislature of this state.

(59) “Stolen property” means property over which control has been
obtained by theft.

(60) “A stop” is the temporary detention of a person that results when
a peace officer orders the person to remain in his presence.

(61) “Tamper” means to interfere with something improperly, meddle
with it, make unwarranted alterations in its existing condition, or deposit
refuse upon it,

(62) “Threat” means a menaee, however communicated, to:

(a) inflict physical harm on the person threatened or any other person
or on property;

(b) subject any person to physical confinement or restraint;

(¢) ecommit any eriminal offense;

(d) aceuse any person of criminal offense;

(e) expose any person to hatred, contempt, or ridicule;

(f)  harm the credit or business repute of any person;

(g) reveal any information sought to be concealed by the person
threatened ;

(h) take action as an official against anyone or anything, withhold
official action, or cause such action or withholding ;

(i)  bring about or continue a strike, boycott, or other similar collective
action if the property is not demanded or received for the benefit of the
groups which he purports to represent; or

(3} testify or provide information or withhold testimony or informa-
tion with respeet to another’s legal claim or defense.

(63) (a) “Value” means the market value of the property at the time
and place of the erime or, if such cannot be satisfactorily ascertained, the
cost of the replacement of the property within a reasonable time after the
crime. Tf the offender appropriates a portion of the value of the property,
the value shall be determined as follows:

(i) The value of an instrument constituting an evidence of dcht, such
as a check, draft, or promissory note, shall be deemed the amount due or
collectible thereon or thereby, such figure ordinarily being the face amount
of the indebtedness less any portion thereof which has been satisfied.

(ii) The value of any other instrument which creates, releases, dis-
charges, or otherwise affects any valuable legal right, privilege, or obligation
shall be dcemed the amount of economic loss which the owner of the in-
strument might reasonably suffer by virtue of the loss of the instrument.

(b) When it cannot be determined if the value of the property is more
or less than $150 by the standards set forth in subsection (63)(a) above,
its value shall be deemed to be an amount less than $150.

(¢) Amounts involved in thefts committed pursuant to a common
scheme or the same transaction, whether from the same person or several
persons, may be aggregated in determining the value of the property.

(64) “Vehicle” means any device for transportation by land, water, or
air or mobile equipment with provision for transport of an operator.

12
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(65)

94-2-101

“Weapon” means any instrument, artiele, or substance which,

regardless of its primary function, is readily capable of being used to pro-

duce death or serious bodily injury.
(66)

“Witness” means a person whose testimony is desired in any

official procceding, in any investigation by a grand jury, or in a criminal

action, prosecution, or proceeding,

History: Bn, 94-2-101 by Sec. 1, Ch. 513,
L. 1973; amd. Sec. 1, Ch. 190, L. 1975;
amd. Sec. 1, Ch, 405, L. 1975; amd. Bec,
1, Ch. 443, L. 1975; amd, Sec, 10, Ch. 359,
L. 1977.

Source: (1) Identical to Illinois Crim-
inal Code 1961, Chapter 38, section 2-2,

(2) Identieal to Illineis Criminal Code
1961, Chapter 38, section 2-3.

(3) Identical to the Model Penal Code
1962, section 240.0(8).

(4) Identieal to the Model Penal Code
1962, section 240.0(1).

(5) Substantially the same as the Model
Penal Code 1962, section 210.0(2).

(6) New.

(7) New.

(8) Identical to Illinois Criminal Code
1961, Chapter 38, section 2-4.

(9) Identical to Illinois Criminal Code
1961, Chapter 38, section 2-5.

(10) Substantially the same as Illinois
Criminal Code 1961, Chapter 38, section
2-14,

(11) Identieal to Illinois Criminal Code
1961, Chapter 38, section 15-4.

(12) Identical to Minnesota Statutes
Annotated, Title 40A, section 609.765.

(13) Model Penal Code 1962, section
223.0(1).

(14) New. This definition eovers homo-
sexunality and bestiality.

(15) New.

(16) New.

(17) INinois Criminal Code 1961, Chap-
ter 38, section 2-8.

(18) Identical to the Model Penal Code
1962, section 240.0(2).

(19) Identieal to the Model Penal Code
1962, section 240.0(19).

(20) Deleted by Sce. 10, Ch. 359, Laws
of 1977. See 1977 Amcndment Note.

(21) Model Penal Code 1962, section
251.2,
(22) Model Penal Code 1962, scetion

210.0(1).

(23) New.

(24) New.

(28) Revised Codes of Montana 1947,
section 94-35-107.

(26) Substantially the same as
Model Penal Code 1962, section 2.01,

(27) Substantially the same as the New
York Penal Law 1965, section 10.00(16).

(28) Substantially the same as the
Model Penal Code 1962, sections 1.13(13),
2.02.

the
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(29) Identieal to the New York Penal
Law 1965, seetion 130.00(5). Revised Codes
of Montana 1947, section 94-4101(2) spee-
ified that the degree of mental deficiency
be sueh as to render the victim “ineapable
of giving legal congent.” Formulation in
terms of eapacity to give legal consent is
circular and was rejeeted as failing to
provide a meaningful guide. This defini-
tion limits criminality to mental disease
or defect so serious as to render the vie-
tim “incapable of appreeiating the nature
of his econduct,” A condition such as
nymphomania which affects only the
woman’s capacity to “control herself sex-
ually” where there is no physical or mental
disability will not destroy consent, other-
wise valid.

(30) Substantially the same as the New
York Penal Law 1965, section 130.00(6).
The victim need not be unconscious to be
mentally ineapacitated.

(31) New.

(32) New York Penal Law 1965, section
15.05(4); Model Penal Code 1962, sections
1.13(15), 2.02(24).

(33) Identical to the Model Penal Code
1962, s=eetion 223.0(5); Illinois Criminal
Code 1961, Chapter 38, section 15-7.

(34) Bubstantially the same as Illinois
Criminal Code 1961, Chapter 38, section
15-8.

(35) Model Penal
220.1(4).

(36) New.

(37) Model Penal Code
1.04(1).

(38) Model Penal Code 1962, section
2.42.6(1).

(39) Identical to the Model Penal Code
1962, ‘section 240.0(4).

(40) Substantially the same as Illinois
gh;ziininal Code 1961, Chapter 38, seetion
Pohy -

(41) Tdentiecal to Illinois Criminal Code
1961, Chapter 38, section 15-2.

(42) Identical to the Model Penal Code
1962, scetion 240.0(5).

(43) Substantially the same as Illineis
Criminal Code 1961, Chapter 38, section
2-13.

(44) Identical to the Model Penal Code
1962, seetion 240.0(6).

(45) Substantially the same as Illinois
Criminal Code 1961, Chapter 38, section
2-15.

Code 1962, section

1962, scction
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(46) Substantially the same as the New
York Penal Law 1965, section 130.00(7).
(47) Substantially the same as the
Model Pernal Code 1962, section 2.01(4).
(48) Substantially the same as the New
York Penal Law 1965, section 140.0(1).

(49) Substantially the same as Illinois
Criminal Code 1961, Chapter 38, section
15-1.

(50) Model Penal Code 1962, section
223.0(7).

(51) Model Penal Code 1962, section
251.2(1).

(52) Substantially the same as the
Model Penal Code 1962, section 240.0(7);
New York Penal Law 1965, section 10.00

15).

( (53) Substantially the same as the
Model Penal Code 1962, section 2.02(2a),
(6).
(54) Substantially the same as the
Model Penal Code 1962, section 210.0(3).

(55) Identical to the New York Penal
Law 1965, seetion 130.00(3).

(56) New York Penal Law 1965, seetion
130.00(1), (2), (3). This definition inecludes
abnormal intercourse, either homosexnal
or heterosexual by mouth or anus, as well
as normal genital copulation. The defini-
tion is broader than former law, although
“the infamous ecrime against nature” of
Revised Codes of Montana 1947, seetion
94-4118 probably ecovers most abnormal
sexual acts, The definition also adheres to
the “slight penetration” rule of Revised
Codes of Montana 1947, section 94-4103.

(57) Identical to Illinois Criminal Code
1961, Chapter 38, seetion 2-20.

(58) Substantially the same as Illinois
Criminal Code 1961, Chapter 38, section
2-21,

(59) New.

(60) Identical to Illinois Criminal Code
1961, Chapter 38, section 15-6.

(61) Neow.

(62) New.

(63) Substantially the same as Illinois
Criminal Code 1961, Chapter 38, section
15-5.

(64) Michigan Property Crimes Code
1967, section 3201.

(65) New.

(66) New York Penal Law 1965, section
10.00(13).

(67) Revised Codes of Montana 1947,
section 94-9001,

(68) Deleted by Sec. 1, Ch. 405, Laws
of 1975, Sce see. 94-5-501(2).

Amendments

Chapter 190, Laws of 1975, substituted
“controlled substance as defined in chapter

CRIMINAL CODE

3 of Title 54, R. C. M. 1947, and aleoholic
beverage” in subdivision (25) for “sub-
stance having an hallueinogenie, depres-
sant, stimulating, or narcotic effect, taken
in such quantities as to impair mental or
physieal capability”; and made a minor
change in punctuation.

Chapter 405, Laws of 1975, deleted for-
mer subdivision (68) which read: “‘With-
out consent’ means: (a) the vietim is
compelled to submit by force or by threaf
of imminent death, bodily injury, or kid-
naping, to be inflicted on anyomne; or (b)
the vietim is incapable of consent because
he is: (i) mentally defective or ineapaci-
tated; or (ii) physically helpless; or (iii)
less than sixteen (16) years old”. See sec.
94-5-501(2).

Chapter 443, Laws of 1975, ingerted the
second sentence in subdivision (28); and
made a minor change in punctuation.

The 1977 amendment inserted “and un-
less a different meaning plainly is re-
quired, the following definitions apply in
thig title” before subdivision (1); inserted
“ig or” before ‘“ig not a matter of offieial
record” in subdivision (11)(d); deleted
subdivision (20) which read “ ‘He, she, it.’
The gingular term shall include the plural
and the masculine gender the feminine
exeept where a particular context clearly
requires a different meaning”; renumbered
subdivisions (21) through (67) as (20)
through (68), respectively; substituted
“one or more persons” in present subdivi-
sion (20) for “one person”; inserted “or a
seeret” before “designed process” in sub-
division (48)(j); inserted “official” before
“procecding” in subdivision (66); and
made minor changes in style, phraseology
and punectuation.

Convictions in Other Jurisdictions

A convietion under federal law cannot
be the basis for disqualifying a voter un-
less such convietion would be clagsified as
a felony under Montana law. Melton v.
Oleson, — M —, 530 P 24 466, overruling
State ex rel. Anderson v. Fousek, 91 M
448, 8 P 24 791.

“Qccupied Structure”

Semitrailer attached to sleeper-cab trac-
tor was an “oecupied structure.” State v.
Shannon, — M —, 554 P 24 743,

“Serious Bodily Injury”

Whether an injury involves a substan-
tial risk of death, is a question of faet to
be determined by the jury. State v, Puger,
— M —, 554 P 24 1338.

DECISIONS UNDER FORMER LAW

Subdivision (15)—Federal Law
Under federal law, the maximum poten-

tial punishment determines whether an
offense constitutes a felony or misde-
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meanor as contra-distinguished from the
prevailing Montana rule under which
erimes are classified as felonies or mis-
demeanors by the punishment actually
imposed. State ex rel. Anderson v. Fousek,
91 M 448, 8 P 24 791, 84 ALR 303, over-
ruled on other grounds in — M —, 530 P
2d 466.

—PFelony or Misdemeanor

The potential maximum sentence de-
termined the grade of the crime until
sentence was imposed where the offense
was neither divisible into degrees mor in-
clusive of lesser offenses and punishment
was in the diseretion of the court or jury;
if the sentence imposed was other than
imprisonment in the state prison, the
offense was considered a misdemeanor
under former wsection 94-114, State v,
Atlas, 76 M 547, 244 P 477.

Subdivision (25)—Vodka

While former section 94-35-107 did not
use the word vodka, any beverage con-
taining more than one-half of one per cent
of aleohol was an intoxieating liquor and
court could take judicial notice of com-
monly accepted and generally understood
definition of word “vodka” under section
08-501-1. State v. Wild, 130 M 476, 305
P 24 325, 334.

Subdivision (28)—Fraudulent Intent

Under former section 94-118 proof of
intent to defraud could consist of reason-
able inferences drawn from affirmatively
established facts; defendant who was suf-
fieiently consecious to recognize fraudulent
nature of check was of adequate mental
ability to form an intent to defraud by
issuing the check, knowing of its fraudu-
lent nature. State v. Cooper, 146 M 336,
406 P 24 691.

—~General Intent

Effect of former section 94-105 was to
make any required “intent to defraud” a
general, rather than a specifie, intent.
State v. Cooper, 146 M 336, 406 P 24 691,

—Instructions to Jury

Under former section 94-117 an instrue-
tion charging the jury that when an un-
lawful act is shown to have been de-
liberately committed for the purpose of
injuring another it is presumed to have
been ecommitted with a malicious and
guilty intent, in that the law presumes
that a person intends the ordinary conse-
quences of any voluntary act committed
by him, may mislead the jury, and should
not be given in g prosecution for assault
in the first-degree, the very gist of which
is the intent with which it was committed.
8tate v. Schaefer, 35 M 217, 88 P 792,
distinguished in 135 M 139, 147, 337 P 2d
924,

94.2-101

—Manifestation of Intent

Kvidence that defendant naccosted a
nine-year-old girl on the strect and asked
her to ecome to his room and play with
him, on arriving there locked the door,
asked her to remove her dress and then
placed his hand upon her shoulder in an
attempt to remove her dress, was suffi-
cient to warrant a finding by the jury
that the defendant intended to arouse his
sexual desires in a depraved manner. State
v. Kocher, 112 M 511, 119 P 24 35.

—Presumption of Intent

Intent is eoneclusively presumed from
the occurrence of a statutory offense such
a8 collection of unlawful fees from a
county, State ex rel. Rowe v. Distriet
Court, 44 M 318, 119 P 1103,

—8pecific Intent

Under former section 94-118, finding of
jury that defendant was able to form spe-
cific intent to commit first-degree assault
as required by statute was supported by
evidence that, altbough intoxicated, de-
fendant turned off lights inside apartment,
reached into a nearby drawer and pre-
pared revolver for action, surrendered to
police, walked out of apartment under
own power with hands in air and after
arrest had no difficulty recounting recent
events to police, State v. Lukus, 149 M 45,
423 P 2d 49.

Subdivision (29)-~Burden of Proof

Under former section 94-119, the burden
of proving insanity pleaded by a defend-
ant eharged with a erime was upon the de-
fendant; an instruction that the state was
required to prove beyond a reasonable
doubt that defendant was sane at the
time of the commission of the offense was
error. State v. Vettere, 76 M 574, 248 P
179; State v. DeHaan, 88 M 407, 292 P
1109.

-—Pefinition of Insanity

Under former section 94-119, insamnity
constituted any defect, weakness or disease
of the mind whieh rendered it incapable
of entertaining, in the particular instanece,
the ecriminal intent whieh was an in-
gredient of all crimes, State v. Narich, 92
M 17, 9 P 24 477.

—Hvidence of Insanity

Evidence that defendant’s reason had
been clouded by intoxication during the
carlier hours of the day on which the
homicide was committed, and that he suf-
fered from periodic heart attacks, did not
warrant an instruction upon the question
of his sanity. State v. Kuum, 55 M 436,
178 P 288,

Despite expert testimony that the de-
fendant was suffering from epilepsy, remn-
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dering him ineapable of knowing of or
remembering his actions during the inei-
dent giving rise to prosecution for see-
ond degree assault, evidence that defend-
ant, after striking his vietim with a gun,
warned her not to say anything about it,
concealed himself thereafter, and one
month later detailed the entire event to
a medieal expert, was sufficient to support
guilty verdict, State v. Dellaan, 88 M
407, 292 P 1109.

Under former section 94-201, defendant
was entitled to plead insanity as bar to
convietion for first degree murder, but
failed to sustain burden of proof by pre-
ponderance of evidence, as required by
statute, in view of evidence that his ac-
tivities on the day of shooting were
normal, that he was quite calm after
shooting occurred and that he knew right
from wrong at the time of the shooting,
according to a psychiatrist, State v. Band-
ers, 149 M 166, 424 P 24 127.

—Instructions to Jury

Trial eourts in instrueting juries on de-
fense of insanity should make their in-
struetions as plain and simple as possible,
incorporate therein the appropriate code
gections, supplementing the definition of
inganity as indieated in the case of State
v. Peel, 23 M 338, 59 P 169, and avoid
numerous instructions which may be con-
tusing and scrve no useful purpose, State
v. Narich, 92 M 17, 9 P 24 477.

—Opinion of Lay Witness

Under former section 94-119, lay wit-
nesses’ opinion testimony as to defendant’s
sanity prior to the event giving rise to de-
fendant’s prosecution for homicide was
admissible where lay witnesses were in-
timately acquainted with the defendant as
in many instances such testimony is more
helpful in arriving at coneclusion as to
defendant’s sanity than expert opinion
testimony based on hypothetical questions.
State v. Simpson, 109 M 198, 95 P 24 761,
overruled on other grounds in State v. Knox,
119 M 449, 453, 175 P 24 774.

Subdivision (30)-—Insanity

Evidence that defendant’s reason had
been clouded by intoxication during the
earlier hours of the day on which the
homieide was committed, and that he
suffered from periodic heart attacks, did
not warrant an instruetion upon the ques-
tion of his ganity. State v, Kuum, 55 M
436, 178 P 288.

Subdivision (31)—Federal Law

Under federal law, the maximum poten-
tial punishment determines whether an
offense constitutes a felony or misde-
meanor asg contra-distinguished from the
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prevailing Montana rule under which
crimes are clagsified as felonies or misde-
meanors by the punishment actually im-
posed, State ex rel. Anderson v. Fousek,
91 M 448, 8 P 24 791, 8 ALR 303, over-
ruled on other grounds in — M —, 530
T 24 466.

—PFelony or Misdemeanor

The potential maximum sentence de-
termined the grade of the crime until
sentence was imposed where the offense
was neither divisible into degrees nor in-
clusive of lesser offenses and punishment
was within the discretion of the court or
jury; if the sentence imposed was other
than imprisonment in the state prisen, the
offense was considered a misdemeanor
under former section 94-114. State v, Atlas,
75 M 547, 244 P 477.

Subdivision (32)—Criminal Negligence

In prosecution for involuntary man-
slaughter under former section 94-2507,
criminality of the act resulting in death
was established if the act was done neg-
ligently in such a manner as to evince a
digregard for human life or an indifference
to consequences irrespective of whether
unlawful act was malum in ge or merely
malum prohibitum. State v. Strobel, 130
M 442, 304 P 24 606, overruled on other
grounds, 134 M 519, 525, 333 P 2d 1017.

—ZEvidence of Negligence

Whether defendant, while intoxicated
and in the act of exhibiting his revolver
to the deceased, also under the influence of
liquor, exercised that usual and ordinary
caution in handling the weapon made
neecessary by former section 94-2511 to ren-
der the killing excusable, was one for de-
termination by the jury. State v. Kuum,
65 M 436, 178 P 288, distinguished in 85
M 544, 546, 281 P 352,

lvidence in a prosecution for invoelun-
tary manslaughter arising out of an auto-
mobile zceident in eity at nighttime,
showing defendant driving at 15 miles per
hour, that he did not see deceased, that
ke had not been drinking, that he was
looking straight ahead but saw nothing
to indieate the presence of the pedestrian,
ete., was insufficient to warrant a verdiet
of guilty of such reckless disregard of
human life as was required to constitute
the offense under former section 94-2507,
subdivision 2 and the information should
have been dismissed. State v. Powell, 114
M 571, 576, 138 P 24 949, distinguished in
134 M 519, 522, 333 P 24 1017.

Fvidence was sufficient to warrant jury
finding under former gection 94-2511 that
“usual and ordinary eaution” was not ex-
ercisod where doctor testified that basal
skull fracture and fatal transection of
liver were caused by an extensive and
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severe force. State v. Henrich, 169 M 365,
498 P 2d 124,

Subdivision (37)—Contempt of Court

A contempt of court, punishable by fine
or imprisonment, or both, was a public
offense under former section 94-112, State
ex rel. Flynn v. Distriet Court, 24 M 33,
35, 60 P 403.

—OQrdinance Violation

The threatened violation of a town ordi-
nanee was not a “public offense” within
the meaning of former section 94-112.
State ex rel. Streit v. Justice Court, 45 M
375, 380, 123 P 405.

A valil city ordinance, passed by the
munieipality with the design of the legis-
lature was a “law” as that term was used
in former section 94-112, which defined a
public offense as an act committed or
omitted in violation of a law, and such
ordinance had, within the territorial ju-
risdietion of the municipality, the same
force and was to be treated as a legisla-
tive act. State ex rel. Marquette v. Police
Court, 86 M 297, 309, 283 P 430.

An action by a city instituted in its
poliece court by the filing of a complaint
charging a violation of one of its ordi-
nanees, and seeking the imposition of a
fine, was ecriminal in nature; the court
aequired jurisdietion over defendant by
the issuance and service of a warrant
of arrest. State ex rel. Marquette v. Police
Court, 86 M 297, 283 P 430, modifying
City of Bozeman v. Nelson, 73 M 147, 237
P 528,

—Removal from Office

A procecding for the summary removal
of a eounty attorney for misconduet, even
though instituted by a private person, was
a public proceeding, and, though it was
summary in its nature, was clagsified as
a prosecution for a erimec under former
seetion 94-112. State ex rel. McGrade v.
Distriet Court, 52 M 371, 157 P 1157.

An officer (county elerk) charged with
willful neglect of duty was not entitled to
jury trial in proceeding for his removal
from office under former section 94-112.
State ex rel. Bullock v. Distriet Court, 62
M 600, 602, 2056 P 955,

Subdivision (49)—FPromissory Notes

Under former section 94-2710, an in-
struction in a prosceution for the larceny
of promissory notes that the amount of
money due on the notes or secured to be
paid thereby and remaining unsatisfied
was their value, was correct; instruetion
offered by defendant to the effeet that
evidence relating to the instrument shonld
be disregarded because it had not been
shown that they had any value, was prop-
erly refused where one of the notes was
introduced in evidence and the value of
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the other was shown by books of account,
thus making out a prima facie case for
the state, State v. Cassill, 71 M 274, 279,
229 P 7186.

Subdivision (53)--Fraudulent Intent

Under former section 94-118 proof of
intent to defraud ecould econsist of rea-
sonable inferences drawn from affirma-
tively established faets; defendant who
was sufficiently econscious to recognize
fraudulent nature of cheeck was of ade-
quate mental ability to form an intent to
defraud by issuing the check, knowing of
its fraudulent nature. State v. Cooper, 146
M 336, 406 P 2d 691,

—~General Intent

Lffect of former section 94-105 was to
make any required “intent to defraud” a
general, rather than a specifie intent.
State v. Cooper, 146 M 336, 406 T 2d 691,

—Instructions to Jury

Under former section 94-117 an instrue-
tion charging the jury that when an un-
lawful act is shown to have been de-
liberately committed for the purpose of
injuring another it is presumed to have
been committed with a malicious and
guilty intent, in that the law presumes
that a person intends the ordinary conse-
quences of any voluntary act committed
by him, may mislead the jury, and should
not be given in a prosecution for assault
in the first-degree, the very gist of which
offense is the intent with which it was
committed. State v. Schaefer, 35 M 217,
88 P 792, distinguished in 135 M 139, 147,
337 P 24 924.

---Manifestation of Intent

Evidence that defendant accosted a nine-
year-old girl to whom he was a total stran.
ger on the street, invited her to ecome to his
room and play with him, on arriving there
locked the door, asked her to remove her
dress and then placed his hand upon her
ghoulder in an attempt to remove her
dress, was sofficient to warrant a finding
by the jury that the defendant intended to
arouse his sexual desires in a (epraved
manner, State v, Kocher, 112 M 511, 119
P 24 35.

—Presumption of Intent

Intent is conclusively presumed from
the oceurrence of a statutory offense such
as collecting unlawful fees from a county.
State ex rel. Rowe v, Distriet Court, 44 M
318, 119 P 1103.

—State ag Victim

By virtue of former section 94-105,
which included bodies politie among those
entitics which one could eriminally intend
to defraud, the crimes of grand larceny
and obtaining money by false pretenses,

wdb
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cach offeuse was to defraud the true own-
cr of his, or its, property. State v. Cline,
— M -—, 555 P 24 724.

as defined by former sections 94-2701 and
04-1805 respectively, could be committed
aguingt the state, since the gravamen of

94.2.102. Voluntary act. A material element of every offense is a
voluntary act, which ineludes an omission to perform a duty which the
law imposes on the offender and which he is physically capable of perform-
ing. Possession is a voluntary act if the offender knowingly procured or
received the thing possessed, or was aware of his control thereof for a

sufficlent time to have been able to terminate his control.

History: En, 94-2-102 by Sec. 1, Ch. 513,
L. 1973.

Source: Identical to Illinois Criminal
Code, Chapter 38, sections 4-1 and 4.2.

Commission Comment

The minimum elements of any offense
(other than one in which absolute liability
for an act aloue is imposed) are deseribed
as a voluntary aet and a specified state of
mind. See R. C. M. 1947, section 94-117.

The word “act” ig sometimes used loose-
ly to describe not only the person’s phys-
ical movement, but also certain attendant
cirecumstances and the consequence of the
movement, However, in the interest of
aceurate oxpression these three ecompo-
nents should be separalely designated, and
“act” should be limited to the relevant
physical movements. A further narrow-
ing of the use of the term in a criminal
code arises from the fact that a muscular
movement may be voluntary (“willed”) or
involuntary—a physiecal reflex or com-
pelled motion which i3 not accompanied
by the volition of the person making the
motion. Ounly the voluntary act gives rise
to eriminal liability. In this code, “act”
is used in the marrow sense and with the
accompanying mental state, is referred to
a8 “conduct.”” An “omission” to take some
action required by law is distinguished
sometimes from an “act,” since it denotes
lack of physiecal movement. However, an
omission necessarily is defined by deserib-
ing the act of commission which is omit-
ted; and if the distinction is made, then
the phrase “act or omission” must be used
each time reference i3 made to a person’s
physieal behavior, unless the reference is
only to a positive movement, or only to
the lack of required movement. Conse-
quently, the wuse of “act” to include

94.2.103, General requirements of criminal act and mental state.

“omission” seems reasonable, and eclearly
is more convenient. Perkins, “Negative
Acts in Criminal Law,” 22 Jowa L. Rev. 95
at 107 (1934). This usage, of course, does
not preclude the specific reference to an
omission when the failure to perform a
duty imposed by law is the substance of
a particular offense, The criminal Jaw is
concerned only with the voluntary phase
—the purposeful or negligent omission to
perform a duty which the person is capa-
ble of performing,

Possession is another aspect of behavior
which, while it does not necessarily involve
a physical movement is conveniently
brought within the definition of “aet”
when it refers to maintaining control of
a physical object. Again, only the volun-
tary aspect is significant—a conseiousness
of purpose, derived from knowingly pro-
curing or receiving the thing possessed,
or awareness of contrgl thereof for a
sufficient time to enable the person to
terminate his control. An examination of
the former Montana statutory provisions
prohibiting possession indicates the suita-
bility of this usage. Some of the provi-
sions in the present law flatly prohibit
possession of speeified objects, without
reference to any accompanying mental
state, (E.g., section 94-8-211, concealed
firearm; section 54-133, narcoties; section
94-8-404, gambling device; section 94-8-
202, machine gun.) Others denounce pos-
session with intention to accomplish a
specified purpose, such as sale or the eom-
mission of another offense. (E.g., section
94-6-205, possession of burglary tools;
gection 94-8-110, obscenity.) A few anal-
ogous situations involve the owmnership or
possession of real property used for pro-
hibited purposes.

1)

A person is not guilty of an offense, other than an offense which involves
absolute liability, unless, with respect to each element described by the
statute defining the offense, he acts while having one of the mental states
described in subsections (27), (31), and (52) of 94-2-101.

(2) If the statute defining an offense preseribes a particular mental
state with respect to the offense as a whole, without distinguishing among
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the elements thereof, the prescribed mental state applies to each such
element.

(3) Knowledge that certain conduct constitutes an offense or knowl-
edge of the existence, meaning, or application of the statute defining an
offense is not an element of the offense unless the statute clearly defines it
as such.

(4) A person’s reasonable belief that his conduct does not constitute an
offense is a defense if:

(a) the offense is defined by an administrative regulation or order
which is not known to him and has not been published or otherwise made
reasonably available to him and he could not have acquired such knowledge
by the exercise of due diligence pursuant to facts known to him;

(b) he aets in reliance upon a statute which later is determined to be v
invalid;

(¢) he acts in reliance upon an order or opinion of the Montana su-
preme court or a United States appellate court later overruled or reversed;
or

(@) he acts in reliance upon an official interpretation of the statute,
regulation, or order defining the offense made by a public officer or agency
legally authorized to interpret such statute.

(5) 1If a person’s reasonable belief is a defense under subsection (4),
nevertheless he may be conviected of an included offense of which he would
be guilty if the law were as he believed it to be.

(6) Any defense based upon this section is an affirmative defense,

History: En, 94-2-103 by Sec. 1, Ch. 513, absence of a statutory requirement, knowl-
L. 1973; amd. Sec. 11, Ch, 359, L. 1977. edge of the law is not an element of tho
Source: Substantially the same as INi- offense. A person’s liability for an offense
nois Criminal Code, Chapter 38, sections does not depend upon his knowing that
4-3 and 4-8; also derived from Model his conduct comstitutes an offense, or

Penal Code, seetion 2.04. knowing of the existence, meaning, or ap-
plication of the defining statute. A rea-
Commission Comment sonable relianmce upon a statute later

determined to be invalid, or wupon an
authoritative statutory interpretation, later
determined to be invalid or erromeous is a
defense. Clearly, the state should not pun-
ish as eriminal, conduct which, according
to a formally expressed statement of ity
In p number of other states, efforts have  July authorized agents, is mnot illegal.
been made to simplify the deseription of Proof of the faets upon which such a
mental states, by defining a small pumber Jefense is based should not be diffieult,
of terms and wusing them uniformly npor ghould determination of the reason-
throughout the criminal code, with ap- gbleness of the defendant’s reliance; and
propriate qualifying language where neces- gince the enactment or interpretation re-
sary to deseribe aceurately a particular  lied upon would be of a publie and official
offense. Subscetion (2) provides a gemeral pgature, collusion to avoid eriminal lia-
rule for interpretation of statutory ref- bhility seems unlikely. When ignorance or
erences to mental state in defining specific  mistake is recognized as a defense the de-
offenses. Often, a single mental state word, fendant may be convicted of an ineluded
such as “knowingly” is placed in a posi- offense which does not involve the mental
tion where grammatically it may apply to  state negatived by the ignorance or mis-
all elements of the offense. To so apply it  take.
for the purpose of legal interpretation
seems logical, since the purpose that it Amendments
shall not apply to certain elements of the The 1977 amendment changed the refer-
offense may be expresged readily by a  ences to subsections of 94-2-101 in sub-
different sentence strueture, Subsection  section (1); and made minor changes in
(3) states the accepted rule that in the phraseology, punctuation and style.
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The accurate description of the mental
states which are elements of the various
specific offenses is ome of the most diffi-
cult problems in the preparation of a
criminal eode.
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CRIMINAL CODE

DECISIONS UNDER FORMER LAW

Criminal Negligence

In prosecution for involuntary man-
slaughter under former section 94-2507,
criminality of the aet resulting in death
was established if the act was done neg-
ligently in such a manner as to evinee a
disregard for human life or an indifference
to consequences irrespective of whether
unlawful act was malum in se or merely
malum prohibitum. State v. Strobel, 130
M 442, 304 P 24 606, overruled on other
grounds, 134 M 519, 525, 333 P 24 1017.

Evidence of Intent

Under former section 94-118, finding of
jury that defendant was able to form spe-
cifie intent to commit first-degree assault
as required by statute was properly in-
ferred from evidence that, although in-
toxicated, defendant turned off lights in-
side apartment, reached into a mnearby
drawer and prepared revolver for actionm,
gurrendered to police, walked out of apart-
ment under own power with hands in air
and after arrest had no difficulty recount-
ing recent cvents to police. State v, Lukus,
149 M 45, 423 P 24 49.

Fraudulent Intent

Under former section 94-118, proof of
intent to defraud could econsist of rea-
gonable inferences drawn from affirma-
tively established facts; where defendant
wag sufficiently conscious at the time of
the utterance of cheek to recognize its
fraudulent nature he was of adequate
mental ability to form an intent to de-
fraud. State v. Cooper, 146 M 336, 406 P
2d 691.

Insanity Affecting Intent

Under former section 94-117 insanity
was defined as any weakness or defect of
the mind rendering it incapable of enter-
taining in the particular instance the
eriminal intent; ecriminal responsibility
was to be determined solely by defendant’s
capacity to coneeive and entertain the in.
tent to commit the particular erime. State
v. Keerl, 29 M 508, 75 P 362,

Instructions to Jury

An instruction embodying the provisions
of former sectiong 94-117 and 94-118 re-
garding the necessity of the presence of
joint operation of act and intent to consti-
tute a crime, should have been given in
every criminal proseention, especially
when requested by defendant. State v.
Allen, 34 M 403, 87 P 117.

Under former section 94-117, an instrue-
tion charging jury that when an unlawful
act is shown to have been deliberately
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committed for the purpose of injuring
another it is presumed to have been com-
mitted with a malicious and guilty intent,
and that the law presumes that a person
intends the ordinary consequences of any
voluntary act committed by him, may mis-
lead the jury, and should not have been
given in prosccution for assault in the first
degree, a critical element of which is the
intent with which the aet is committed.
State v. Schaefer, 35 M 217, 83 P 792,

Under former section 94-117, refusal to
instruet that in every crime there must
exist union or joint operation of aect and
intent or eriminal negligence as provided
by statute was not error in prosecution
for second degree assault under which gen-
eral nonstatutory intent to do harm will-
fully, wrongfully and unlawfully is an
element, but under which specifie statutory
intent to do any particular kind of degree
of injury to vietim is not an element.
State v. Fitzpatrick, 149 M 400, 427 P 24
300.

Since under former section 94-117, spe-
cific intent was not a necessary element of
second degree assault, refusal of instrue-
tion thereon was proper even though de-
fendant eclaimed that high degree of in-
toxieation precluded formation of intent.
State v. Warrick, 152 M 94, 446 P 2d
916.

Involuntary Manslaughter

Willful or evil intent was not an ele-
ment of involuntary manglaughter under
former scction 94-117. State v. Pankow,
134 M 519, 333 P 24 1017.

Manifestation of Intent

Evidence that defendant accosted a
nine-ycar-old girl to whom he was a total
stranger on the street, invited her to his
room to play with him, on arriving there
locked the door, asked her to remove her
dress and then placed his hand upon her
shoulder in an attempt to remove her
dress, was sufficient to warrant a jury
finding that the defendant intended to
arouse his sexual desires in a depraved
manner, State v. Kocher, 112 M 511, 119
P 24 35.

Presumption of Intent

Under former section 94-117, intent was
conclusively presumed from the commis-
sion of a statutory offense, as for eol-
leeting illegal fees, and where the statutes
were not ambiguous, it was no defense
that defendant acted on the adviee of the
attorney general. State ex rel. Rowe v.
Distriet Court, 44 M 318, 119 P 1103.
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94.2.104. Absolute liability. A person may be guilty of an offense
without having, as to each element thereof, one of the mental states de-
seribed in subsections (27), (31), and (52) of 94-2-101 only if the offense
is punishable by a fine not excecding $500 and the statute defining the
offense clearly indicates a legislative purpose to impose absolute liability

for the conduet deseribed.

History: En. 94-2-104 by Sec. 1, Ch, 513,
L. 1973; amd. Sec, 12, Ch, 359, L. 1977.

Source: Substantially the same as Illi-
nois Criminal Code, Chapter 38, section 4-9.

Commission Comment

This section is intended fo establish
striet limitations upon the elimination of
a mental state as an element of an
offense. Most states have numerous stat-
utes which impose upon the courts the re-
sponsibility of determining, as to each
such provision, either that mental state is
or is not an element, or (particularly in
the more serions offenses) that the legis-
lature intended that a particular mental
state be implied. (See the careful study
of the Wisconsin statutes by Remington,
“Liability Without Fault Criminal Stat-
utes,” 19566 Wis. L. Rev. 625.) Many such
provisions are found in legislation of a
regulatory mnature, involving the sale of
specified kinds of property to designated
classes of persons or to the publie, the
commission of nuisances, the violation of
laws concerning motor vehieles, health and
safety, and fish and game laws.

In the old code numerous statutes failed
to specify the mental state required and
no adequate rule existed for determining
whether a particular provision, not in-
terpreted by the court was to be regarded
ag implying a particular mental state or
as imposing absolute liability. (The usual
methods of interpretation are summarized
in Remington, “Liability Without Fault
Criminal Statutes)” 1956 Wis, L. Rev. 625
at 629 to 632.)

Section 94-2-104 represents only a par-
tial solution of the problem—a restrictive
rule of interpretation. Another part of
the solution is in the rephrasing of code
provisions which define specific offenses,

94.2.105, Causal relationship between conduct and result.

duet is the cause of a result if:

to indicate clearly the intended mental
state and the offenses in which mental
state, for some cogent policy reason, is
not an element.

Absolute liability is authorized for those
offenses in which incarceration is not part
of the penalty, and the fine is less than
five hundred dollars ($500.00). Many of
the old Montana code provisions which do
not require proof of specified mental state
are in this category, ag are many of the
penal provisions appearing outside of the
Criminal Code. The difficulty of enforeing
such provisions if a mental state must be
proved may justify the conclusion that the
omigsion of a mental state requirement is
intended to create absolute liability. (See
Model Penal Code, Draft No. 4, comment
on 12.05 at page 145; Sayre, “Public Wel-
fare Offenses,” 33 Colum. L. Rev. 55 at
68 to 72, 78 and 79 (1933)).

In addition to restricting absolute lia-
bility to offenses not punishable by incar-
ceration or by a fine of more than five
hundred dollars ($500.00), this section pro-
vides that only a eclearly indicated legis-
lative purpose to ereate absolute liability
should be recognized, and in all other
instances, a mental state requirement
should be implied as an application of the
general rule that an offense consists of an
aet accompanied by a eculpable mental
state, as provided in section 94-2-103(1),
(2) and (3). (Bee Model Penal Code, Draft
No, 4, comment on Y 2.05 at pages 145 and
146; Sayre, supra, at pages 68 to 72 and
79 to 83).

Amendments

The 1977 amendment changed the refer-
ences to subsections of 94-2-101 to eonform
with the amendment of that section; and
made minor changes in punctuation and
style,

Con-

(M)

(a) without the conduct the result would not have occurred; and

(b)

ute defining the offense are satisfied.

(2)

any additional causal requirements imposed by the specific stat-

If purposely or knowingly causing a result is an element of an

offense, and the result is not within the contemplation or purpose of the
offender, either element can nevertheless be established if:

(a)

the result differs from that contemplated only in the respect that
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a different person or different property is affected, or that the injury or
harm eaused is less than contemplated ; or

(b) the result involves the same kind of harm or injury as contem-
plated but the preeise harm or injury was different or occurred in a
different way, unless the actual result is too remote or accidental to have
a bearing on the offender’s liability or on the gravity of the offense.

(3) 1If negligently causing a particular result is an element of an
offense, and the result is not within the risk of which the offender is
aware, or should be aware, either element can nevertheless be established
if

(a) the actual result differs from the probable result only in the re-
spect that a different person or different property is affected, or that
the actual injury or harm is less; or

(b) the actual result involves the same kind of injury or harm as
the probable result, unless the actual result is too remote or accidental
to have a bearing on the offender’s liability or on the gravity of the offense.

History: En, 94-2-105 by Sec. 1, Ch. 513,
L. 1973.

Source: Substantially the same as Model
Penal Code, section 2.03.

Commission Comment

This section is concerned with offenses
that are so defined that causing a par-
ticular result is a material element of the
offense. Subsection (1) (a) treats caunse-in-
faet as the caussl relationship normally
regarded as sufficient to create culpability.
When concepts of “proximate cause” dis-
associate the offender’s conduct and the
result whieh was cause-in-fact, the reason
for limiting eculpability is the comclusion
that the aetor’s culpability with reference
to the result, i.e., his purpose, knowledge,
or ncgligence, was such that it would be
unjust to permit the result to influence his
liability or the gravity of the offense.
Problems of this kind should be faced as
problems of the culpability required for
convietion and not as problems of causa-
tion,

Subseetion (1) (b) contemplates that
the general rule of (1) (a) may be unae-
ceptable when dealing with particular
offenses, In this event additional causal
requirements may he imposed explicitly.
Subsections (2) and (3) are drafted on
the theory that there is a need to system-

atize rules that have developed when
there is a variance between the actual re-
sult and the result sought, contemplated
or probable under the ecircumstances.
These subsections assume that lability
requires purpose, knowledge or negligence
with respect to the result which is an ele-
ment of the offense. Subsections (2) (b)
and (3) (b) make no attempt to catalogue
possibilities like intervening or concurrent
causes, ete. They set out an ultimate eri-
terion, whether the result was too acei-
dental to have a bearing on the actor’s
liability or the gravity of the offense. Sinee
the actor has sought a eriminal result or
has been negligent with respect to that
result, he will be guilty of some offense
even if he is not held for the actual result.
There iz an advantage to permit the jury
to face the issue squarcly with their own
sense of justice, e.g., where the defendant
shoots his wife and in the hospital she
contracts a disease and dies. Her death
may be thought to have been rendered
substantially more probable by the de-
fendant’s conduect yet a jury eould regard
it as too remote to conviet the defendant
of murder. It should be noted that the
maximum potential punishment for at-
tempt is fhe same as for the underlying
offense, thug placing greater emphasis on
purpose than result. See section 94-4-103.

DECISIONS UNDER FORMER LAW

Ingtructions to Jury

An instruetion charging the jury that
when an unlawful act is shown to have
been deliberately committed for the pur-
pose of injuring another, it is presumed
to have been committed with a malicious
and guilty intent, and that the law pre-
sumes that a person intends the ordinary
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consequences of any voluntary act com-
mitted by him, may mislead the jury, and
should not be given in a prosecution for
agsault in the first degree, a critical ele-
ment of which was intent with which the
act was committed. State v. Schaefer, 35
M 217, 221, 88 P 792,
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94.2-106. Accountability for conduct of another, A person is responsi-
ble for conduct which is an-element of an offense, if the conduét is either
that of the person himself, or that of another and hé is legally aecountable
for such eonduet as provided in seetmn 94-2.107, or both.

History: En. 94-2-106 by 8Sec. 1, Gh b13, Commission Comment
L. 1973. This section states the general prineiple
Source: Identical to Illinois Criminal that eriminal liability is based on conduet
Code, Chapter 38, section 5-1. and that the conduct may be that of

another person.

94-2-107. When accountability exists. A person is legally accountable
for the conduct of another when:

(1) having a mental state deseribed by the statute defining the offense,
he causes anotlier to perform the conduct, regardless of the legal capacity
or mental state of the other person; or

(2) the statute defining the offense makes him so accounfable; or

(3) either before or during the commission of an offense, and with
the purpose to promote or facilitate such commission, he solicits, aids,’
abets, agrees. or attempts’ to "aid, such “otkHer person in” the plannmg or
commission of the offerise. However, a peérson is not so accountable if:

(a) he is a vietim-of the -offense commitied tunless the statute defining
the offense provides otherwise; or

(b) Dbefore the commission of the offense, he terminates his effort to
~promote or facilitate such commission and. does ome of the following:
wholly deprives his prior efforts of effectiveness in such commission, or
gives timely warning to the proper law enforecement authorities, or other-
wise makes proper effort to prevent the commission of the offense.

History: En. 84-2-107 by 8ec. 1, Ch. 513,  ¢riminal liability on a tavern owner for
L. 1973. the act of an employee resulting in sale
Source: Substantially the same as Illi- of liquor to a minor,
nois Criminal Code, Chapter 38, seetion

5.0 Subsectmn (3) is a comprehenswe state-

A Ofl €ounmelng, aid-
Commission Comment mg and “aBeftmg “whichtnelndes  those

situations -that, “at--common taw,-involve
This section is a statement of principles  ¢he-1imYs TA s o Prineipals inthe- second

of ‘accégsoryskip although that term is not degres HECOSE0TIes hetors The fact.
empldyed in the code. It provides a much “Frtability. under. this gihseetion Tequ

T C uires
fuller statement of applicable law in proof of a “p_urposo to_promote or faeili-
this important _ﬁeld and, in some respeets, tate . . . commission of Lthe substantive
alters and modifies the old law. offense,” Moreover, “conspiracy” between

The former gtatutory provisions R. C. M. the actor and defendant is not of itself
1947, sections 94-6423 and 94-6425 had as made the basis of accountability for the
their primary purpose the elimination of actor’s conduct, although the acts of con-
the elaborate common-law dlstmctmns be- spiring may in many eases satisfy the par-
tween principals in the first degree, prinei- ticular requirements of this subseetion.
pals in the second degree, and the (See, e.g., Pinkerton v. United States, 328
accessories before the faet, Section 94-2.107 US 640, 90 L Ed 1489, 66 8 Ct 1180 (1946),
accepts the approach of the existing law Commentary, AL, Model Penal Code
and endeavors to develop it in full and Tent, Draft No. 1, 1953, 20-26.)

systematic fashion. Subsection (3)(a) states that the person

Subsechon 2) makes clear a person who is a “vietim” of the criminal act does
may bé held legally accountable in ¢ir- not, unless the partieular statute so states,
cumstances not otherwise included ifi 86¢< " share the guilt of the actor. This is true
tion 94-2-107, whare the-particular statute even though the person is a “willing” vie-
8o provides. In such case the particular tim and counseled commission of the erime.
provision prevails. An example of such a Thus, the vietim of a blackmail plot who
statute might be one imposing viearious pays over money, even though he “aids”
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the commission of the crime, or the girl
under age of consent in statutory Tape,
even though she solicited the criminal act,
are not deemed guilty of the substantive
oftense, Subsection (3)(a) does not pre-
vent the extension of criminal liability to
the vietim if the partieular statute so
provides, Thus, if it be decided that a
bribe-taker should be treated as guilty of
bribery, this can be provided in the brib-
ery section. All that is done in these pro-
visions is to state the rule that persons
falling under subsection (3)(a) are not
guilty if there is no specific provision to
the contrary.

Subsection (3)(b) poses the question:
What can a person do who has aided and
abetted in a eriminal plot, to relieve him-
self of liability for the substantive crime?
Tt appears desirable to provide some es-
cape route, if for no other reason than to
provide an indueement for disclosure of
crimes before they oceur. The problem
here should be distinguished from the ques-
tion in the law of conspiracy as to what
actions are required for a person to dis-
sociate himself from a conspiratorial agree-
ment,

To obtain release from criminal liability
the person must terminate his affirmative
efforts to facilitate commission of the
crime. In addition, he may be relieved if

CRIMINAL CODE

he is able wholly to deprive his contribu-
tions to the ecommission of an offense of
their effectiveness. If a timely warning is
given the police, the person should be re-
lieved even if through negligence or act
of God the police fail to prevent the crime,
Finally, a general clause “otherwise makes
proper effort to prevent the commission of
the offense” iy ineluded. This will require
interpretation according to the facts of the
individual case.

This scetion should not confliet with the
substance of Montana case law that the
knowledge that a e¢rime ig about to be com-
mitted does nmot make the accused an ac-
complice (State v. Mercer, 114 M 142, 152,
133 P 2d 358) and that one who knows a
felony hag been committed, but does noth-
ing to conceal it or harbor or protect the
offender, is not an aceessory to the commis-
sion of that felony (State v. McComas, 85
M 428, 433, 278 P 993).

Nonaccountability

Where defendant was present when lLis
companion fatally beat another and de-
fendant did little to restrain his eompan-
ion, this alone was not sufficient to muke
the defendant eriminallv accountable for
(his companion’s actions, State ex el
tMlu‘phy v. McKinnon, — M —, 556 P 2d
' 906.

DECISIONS UNDER FORMER LAW

Constitutionality

Former section 94-6423 which abrogated
the distinction between an accessory be-
fore the faet and the prineipal did not vio-
late constitutional provision guaranteeing
to an accused the right to demand the
naturo and eause of the accusation. State
v, Geddes, 22 M 68, 87, 55 P 919.

Aiding and Abetting

One of a band of Indians hunting to-
gether who was present and saw another
member of the band shoot a sheepherder to
prevent his reporting the killing of a cow
by the Indians was an accomplice to the
crime, so that his statement implicating
defendant was insufficient unless corrob-
orated. State v. Spotted Hawk, 22 M 33,
55 P 1026.

The objeet of the former section 94-6423
was to put the prineipal and the agent
upon the same legal ground, and to author-
ize the principal to be charged as if he
himself had committed the felony whieh
was in fact perpetrated by his agent upon
advice and encouragement of the prineipal.
State v. Geddes, 22 M 68, 88, 55 P 919.

Under former section 94-6423, the dis-
tinetion between accessories before the
faet and prineipals was abrogated and all
were treated as principals, State v. De

Wolfe, 29 M 415, 423, 74 P 1084, over-
ruled on other grounds in State v. Penna,
35 M 535, 546, 90 P 787.

Where defendants charged with assault
in the first degree showed by their own
testimony that they went to the home of
the vietim to ascertain whether he had
made a certain derogatory statement, one
of them struck him for denying having
made the statement and the other as-
saulted him for making the statement,
each defendant was an accessory to the
other and a prineipal in the carrying out
of a common design. State v. Maggert, 64
M 331, 337, 209 P 989,

Defendants who, during the owner’s ab-
sence, were in charge of a place where
liquor was unlawfully sold could be found
guilty as principals of maintaining a eom-
mon nuisanee. State v. Peters, 72 M 12,
231 P 392.

Defendant who referred and aeccom-
panied thieves to amnother who bought
stolen ecattle could be found guilty as a
prineipal of receiving stolen property.
State v. Huffman, 89 M 194, 296 P 789.

Where a verbal declaration of one co-
defendant that he and the other codefend-
ant were partners was given in evidence,
it was error for the court to refuse defend-
ant’s instruction that such verbal declara-
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tion was insufficient to establish a partner-
ship. Although existence of partnership
was immaterial due to former sections
04-6423 and 94-204, the jury may have
given full consideration to the declaration
and found defendant guilty on the strength
thereof. State v. Keller, 126 M 142, 246
P 24 817, 821.

Under former sections 94-6423 and 94-
204, evidence was sufficient to sustain a
conviction of assault in the second degree
where defendant was at the sceme of the
crime and was admittedly a participant
therein; it is not necessary to show that he
actually fired any one of the guns. State
v. Simon, 126 M 218, 247 P 24 481, 485,

Under former section 94-6423, a showing
that the defendant aided or abetted in the
taking of property from the person of an-
other was sufficient to establish defend-
ant’s guilt of larceny. BState v. Maeciel,
130 M 569, 305 P 2d 335, 336.

Bartender who served drinks after hours
and called prostitutes when customers ar-
rived was in pari delicto and could not
recover from his employer for injuries re-
ceived in the course of that employment.
Leneioni v. Long, 139 M 135, 361 P 24
455.

Prison inmate who received custody of a
guard from another inmate, then confined
the guard against his will, could be found
guilty of kidnaping as a prineipal even
though the guard was originally seized by
another and there was insufficient evidence
of a preconceived plan of action. State v.
Frodsham, 139 M 222, 362 P 24 413.

Although circumstantial evidence was
not suflicient to place defendant on the
actual premises where the burglary oec-
curred, 1t was sufficient to prove that de-
fendant aided and abetted in the commis-
sion of the cerime. In re MeMaster, — M
—, 529 P 24 1391.

Entrapment

Where a stock detective solicited one to
assist him in the larceny of cattle for the
purpose of convieting another of the
erime, and the person so solicited on ar-
rival at the scene of the intended taking
declined to participate, he was not a prin-
cipal to the erime, and hence, the one upon
whom the crime was sought to be fastened,
could not, under former section 94-6423,
have become his accessory. State v. Neely,
90 M 199, 211, 300 P 561, distinguished in
138 M 123, 126, 354 P 24 1105.

Husbhand and Wife

Acquieseence by wife and her failure to
protest when her husband unlawfully sold
whiskey in her presence in their home
were not enough to make her guilty as a
prineipal under former section 94-204.
State v. Cornish, 73 M 205, 235 P 702.
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Instructions to Jury

In a prosecution for arsom, where there
was some testimony that defendant pro-
cured another to set the fire, instructions
embodying the provisions of former sec-
tions 94-6423 and 94-204, were proper;
court properly refused instructions direet-
ing the jury to find for the defendant
unless satisfied beyond a reasonable doubt
that he was present personally and sct the
fire himself. State v, Chevigny, 48 M 382,
385, 138 P 257,

Instructions substantially in the worda
of former sections 94-6423 and 94-204, de-
fining a prineipal and telling the jury that
the distinetion between a principal and an
accessory had been abrogated by statute,
were not improper as implying that a
felony had heen committed. State v.
Wiley, 53 M 383, 387, 164 P 84.

An instruction defining “principals” as
all persong who “aid or abet” in the com-
mission of an offense, instead of “aid and
abet” ag used in former seetion 94-204, was
incorrcet. State v. McClain, 76 M 351, 246
P 956.

Where the state proceeded on the theory
that defendant was present and direetly
committed the erime of horse stealing, not
on the theory that he was not present but
aided and abetted another, an instruction
in the language of former section 94-204,
defining prineipals to ineclude those not
present but aiding and abetting another,
was not reversible error, though not prop-
er on refrial. State v. Hamilton, 87 M 353,
363, 287 P 933,

The use of the disjunctive “or” in an
instruction in a eriminal case defining who
are prineipals, saying that one who aids
“or” abets another in the commission of
an offense is a prinecipal, instead of aids
“and” abets, the conjunctive used in for-
mer section 94-204, was error. State v.
Ludwick, 90 M 41, 300 I 558.

Knowledge

Mere presence at the commission of a
crime does not render one an accomplice
unless under the circumstances he had a
duty to interfere. State v. McComas, 85
M 428, 278 P 993.

Under former gection 94-6423, the mere
knowledge in a person that a crime was
about to be committed did not comstitute
him an aceomplice; nor did the fact that
one charged with receiving stolen prop-
erty, on prior occasions may have pur-
chased such property seem sufficient to
make the receiver an accomplice in the
particular theft nor even to give him the
knowledge that it was to be committed.
State v. Mercer, 114 M 142, 149, 133 P 2d
358.
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Receiver of Stolen Property

Defendant who became an accomplice to
the theft of a calf by encouraging and
advising the thief became a prineipal to
the crime under former section 94-6423 and
was a constructive possessor of the stolen
calf by virtue of the thief’s actual posses-
sion; theory that constructive possessor
could not “receive” same property from
actual possessor did not preelude state
from prosecuting accessory for being a re-
ceiver of stolen property upon his subse-
quent acquisition of aetual possession of
the calf. State v. Webber, 112 M 284, 116
P 24 679, 136 ALR 1077.

Sufficiency of Pleadings

Under former section 94-6423 an infor-
mation containing a single eount charging
tho erime of second degree assault, as de-
fined in former section 94-602, was proper

94.2-.108. Separate conviction of person accountable,
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where only one erime was involved, name-
ly, second degree assault, with at least two
different theories upon whleh to base a
conviction, one by a direet assault and the
other by aiding and abetting., State v.
Zadick, 148 M 296, 419 P 2d 749, 751.

Sufficiency of Proof

An indictment for murder, charging de-
fendant as prineipal, was sustained by
proof that he was guilty of advising and
encouraging the erime. State v, Geddes,
22 M 68, 86, 55 P 019,

Under an information charging receipt
of stolen property by one who became a
principal by alding and abetting another
in receiving it, there was no fatal vari-
ance between the crime as alleged and the
proof, showing him to have taken part
only as an accessory. State v. Huffman, 89
M 194, 203, 296 P 789,

A person who is

legally accountable for the conduct of another which is an element of an
offense may be convicted upon proof that the offense was committed and
that he was so.accountable, although theother-person claimed to have
committed the.offense hes not. B"e"e‘"n prosecuted of onvieted, or has been

convieted of a dlfferent oﬂ'ense or is not amena’ble o Jushce or has been

acquitted. e

History: En, 94-2-108 by Sec. 1, Ch, 513,
L. 1973.

Source: Identical to Illinois Criminal
Code, Chapter 38, section 5-3.
Commission Comment

Even at common law two persons, both
prineipuls in the first degree, could be

tried separately and although one was ae-
quitted, the state was not precluded from
proceeding to trial and obtaining a con-
vietion against the second. The same re-
sult is possible under thiz code but the
clagsification of prineipals and accessories
is eliminated.

94.2.109. Responsibility, A person who is in an intoxicated or drugged
condition is crlmmally responsible_for conduet unless such condition is

" involuntarity produced and deprives }um of his capacity to appreclate

the eriminality ‘of his_co

his _conduct or to conform his conduet to the require-
ments of law. An intoxicated or ‘drugged condition may be taken into

eons1deratlon in d
element of the offense.

History: En. 94-2-109 by Sec. 1, Ch. 513,
L. 1973; amd. Sec. 53, Ch. 329, L. 1974.

Source: Derived from Revised Codes of
Montana 1947, sections 94-201(1) and 94-
119; Illinois Criminal Code, Chapter 38,
gection 6-3.

Commission Comment

Chapter 5 of Title 95, Competency of the
Accused, completes the coverage of this
section.

Subseetion (2) is taken from Illinois
Criminal Code, Chapter 38, seetion 6-3. This
imposes a strieter limitation than the old

letermining the existence of : a mental state which is an

code seetion 94-119(1). Instead of involun-
tary intoxication being a defense it is me-
cossary for the accused to also prove that
he was thercby made mentally incompe-
tent. The second sentence of paragraph (2)
makes it clear that intoxication is no de-
fense but is merely a faet which the jury
ean consider in determining the existence
of a particular mental state, When intoxi-

cation has proceeded go far as-to render

the aeceused. magab&d_bmmg the par-
ticula¥ mens rea required for the offenae,
the defendant is it itled to be acquitted
on that charge
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Amendments

The 1974 amendment deleted former
subsection (1) which read: “No person
is capable of committing any offense un-
less he has attained his sixteenth birth-
day at the time the act in question was
committed. Any person who has not yet
attained his eighteenth birthday shall be
subject to the law as provided in Title 10,

94-2-109

chapter 6, R. C. M. 1947”; and deleted
subsection designation (2).

Repealing Clause

Section 54 of Ch. 329, Laws 1974 read:
“Bections 10-601, 10-602, 10-603, 10-604.1,
10-605.1, 10-606, 10-607, 10-608, 10-608.1,
10-610, 10-611, 10-611.1, 10-612, 10-613, 10-
614, 10-616, 10-617, 10-621, 10-622, 10-623,
10-624, 10-625, 10-626, 10-629, 10-630 and
10-633 are repealed.”

DECISIONS UNDER FORMER LAW

Confession While Intoxicated

Under former seetion 94-119, confession
of intoxicated defendant was voluntary
and admissible in light of evidence that
he was able to recite in great detail events
oceurring prior to and during act charged.
State v. Chappel, 149 M 114, 423 P 24 47.

Insanity

Evidence that defendant’s reason had
been clouded by intoxication during the
earlier hours of the day on which the
homicide was committed, and that he suf-
fered from periodic heart attacks, did not
warrant an instruction upon the question
of his sanity. State v. Kuum, 55 M 436,
178 P 288,

Malice and Intoxication

Under former section 94-119, in prosecu-
tion for felony murder, ample evidence
presented to jury to justify conclusion
that defendant, although intoxicated, was
able to entertain intent to commit the rob-
bery during which homicide oecurred, pre-
cluded review on appeal of the question of
defendant’s state of intoxication and his
ability to entertain intent to commit the
robbery. State v, Reagin, 64 M 481, 210
P 86.

Under former section 94-119, intoxiea-
tion was not an absgolute defemse; if how-
over defendant could show that the state
of his intoxication was such that he was
incapable of forming a malicious intent,
the charge would be mitigated to a lesser
offense which did not include intent as
an element, Where defendant, on the day
previous to an assault, told the prosecuting
witness that he was going to get a gun
and kill him relative to a matter occurring
a year previously, and on the day of the
assault, referring to it again, vielously as-
sgulted the vietim, thus showing his eca-
pacity to harbor malice, his alleged intoxi-
cation was no defense. State v. Laughlin,
105 M 490, 73 P 24 718.

Where defendant was intoxicated to
such an extent as to render him ineapable
of entertaining the purpose, intent or
malice requisite for first-degree murder,
the crime was properly reduced to murder
in second degree. State v. Palen, 119 M

600, 178 P 2d 862, explained in 150 M 399,
407, 436 P 2d 91.

Under former section 94-119, in murder
prosecution, jury was properly instrueted
that if killing was done by defendant with
malice aforethought, but defendant was
incapable of premeditation and delibera-
tion beeause of intoxication, the crime was
second-degree murder, and that if defend-
ant was so intoxicated at the time of kill-
ing that he was incapable of harboring
malice aforethought, crime was man-
slaughter. State v. Brooks, 150 M 399,
436 P 24 91.

Specific Intent
Since specifie intent was not element of
second-degree assault, the court was cor-

_reet in refusing defendant’s offered in-

27

struetion that jury could take degree of
intoxication into aceount in arriving at
verdiet in so far as it affected defendant’s
capacity for willfulness and intent under
former section 94-119. State v. Warrick,
152 M 94, 446 P 24 916,

Testimony of two witnesses that de-
fendant was under the influence of aleohol
was not sufficient to refute finding by jury
that defendant was not so intoxicated as
to Le unable to form the requisite intent

to commit larceny. State v. Austad, — M -

—, 533 P 2d 1069

Voluntary Intoxication

Although as a general rule, courts do
not approve the giving of abstract proposi-
tions of law as instructions to juries,
where the sole defense of one charged with
an attempt to ecommit rape was intoxica-
tion, the trial court did not err in giving
an instruetion on voluntary intoxication in
the words of subdivision 1 of former see-
tion 94-119. State v. Stevens, 104 M 189,
65 P 2d 212, overruled on other grounds
in State v. Bosch, 125 M 566, 242 P 24
477,

‘While voluntary intoxication was gen-
erally no defemse to a criminal charge
under former seetion 94-119, it was avail-
able as a defense where a specific intent
was an esgential element of the erime
charged. Alden v. State, 234 F Supp 661,
affirmed in 345 F 24 530,

et
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94.2.110. Substitutes for negligence and knowledge. When the law
provides that negligence suffices to establish an element of an offensc, such
element also is established if a person acts purposely or knowingly. When
acting knowingly suffices to establish an element, such element also is

established if a person acts purposely.

History: En. 94-2.110 by Sec. 1, Ch. 513,
1. 1978.

Source: New.

Comimission Comment
This seetion is intended to obviate any

94.2.111, _ Congent as a_defense.

possible misunderstanding as to what men-
tal state will satisfy the requirements of
cach statutory provision. Proof of the
higher or more speeific mental state will
satisfy any leaser mental state that may be
required by a particular statute.

(1) The consent of the vietim to

conduct charged To constitute an offense or to the result thereof is a

defense. PR
(2) Consent igineffective if

(a)

it is given by a person who is legally incompetent to authorize the

conduct charged to constitute the offense;

(b)

it is given by a person who by reason of youth, mental discase or

defect, or intoxication is unable to-make a réasonable judgment as to the
nature or harmfulness of the conduct charged to constitute the offense;

(¢)
(d)
harm;, even though consented to.
History: En. 94-2-111 by Sec. 1, Ch. 513,
L. 1973; amd, Sec. 13, Ch, 359, L, 1977.
Source: New.

Commission Comment

Victim consent may eliminate eriminal
responsibility. However, not every consent
is legally valid. The state has an obliga-
tion to protect the young and the helpless

it is induced bﬁyjorce,,,dureﬁs\, or deception; or
it is against public policy to permit the conduct or the resulting

of public policy, the state may prohibit
some conduet absolutely irrespective of
anyone’s consent.

Amendments

The 1977 amendment inserted ¢“it is
given by a person who” at the beginning
of subseetion (2)(b); and made minor
changes in punectuation and phraseclogy.

from their own incapacities. For reasons

94.2.112, Criminal responsibility of corporations. (1) A corporation
may be prosecuted for the commission of an offense if, but only if:

(a)
94-6-308, 94-6-311, 94-6-312, 94-6-313, 94-8-108, 94-8-109, 94-8-111, 94-8-112,
94-8-113 of this code, or is defined by another statute which clearly indi-
cates a legislative purpose to impose liability on a corporation; and an
agent of the corporation performs the conduct which is an element of
the offense while acting within the scope of his office or employment and in
behalf of the corporation, except that any limitation in the defining statute,
concerning the corporation’s accountability for certain agents or under
certain eircumstances, is applicable ; or

(b) the commission of the offense is authorized, requested, commanded,
or performed, by the board of directors or by a high managerial agent who
is acting within the scope of his employment in behalf of the corporation.

(2) A corporation’s proof, that the high managerial agent having
supervisory responsibility over the conduet which is the subjeet matter
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94-2.112

of the offense exercised due diligence to prevent the commission of the
offense, 1s a defense to a prosecution for any offense to which subsection (1)
(a) refers, other than an offense for which absolute liability is imposed.
This subsection is inapplicable if the legislative purpose of the statute
defining the offense is inconsistent with the provisions of this subsection.

(3) For the purposes of this section:

(a)

“Agent” means any director, officer, servant, employee, or other

person who is authorized to act in behalf of the corporation.

(b)

“High managerial agent” means an officer of the corporation, or

any other agent who has a position of comparable authority for the
formulation of corporate policy or the supervision of subordinate employces

in a managerial capacity.

History: En. 94-2-112 by Sec. 1, Ch. 513,
L. 1973.

Source: Identical to Illinois Criminal
Code, Chapter 38, section 5-4.

Commission Comment

Section 94-2-112 deals with the criminal
responsibility of private corporate bodies.

Subsecetion (1)(a) deals with the corpo-
rate liability for misdemeanor offenses,
such other offenses as may be expressly in-
cluded, and those which clearly indicate a
legislative purpose to impose corporate
liability where the offense is defined by a
statute not included in the Criminal Code.
In dealing with regulatory offenses, the
broadest scope of liability is provided.
The corporation is made eriminally respon-
sible for criminal conduct performed by
any corporate employee acting within the
scope of his office or employment and in
behalf of the corporation, The chief Justi-

fication for such broad Hability in this

class of cased ty to provide an-induceiient
-for_high managerig] officers’in $hé.-corpora-
tion to supervme the behavior of minor
employees in such & way as to avoid crim-
inal conduet on the part-ef eerporate em-
ployees. In-many. af ~the. reguiatery--of-
-fenses, the corporation which violates a
criminal statute-is not -eemfronted by the
threat of tort liability growing out of the
same aet.” Thug, if"the
quired to file "a corporate rgport and Tails
to do so, the liability it
crlmmai only. These provisions do ot
relieve the individual corporate employee
from criminal liability for hiz own act.
In many eases, eriminal prosecution of
the individual will prove more effective in
enforeing the regulatory policy of the
statute. There may be times, however, in
which, while it is clear that someone in
the corporate employ has committed the
criminal act, it is impossible to identify
the particular employee guilty of eriminal
behavior. In sueh case, the only sanction
available is the imposition of a fine on the
corporate body. There may also be cases

29

in which the criminal aet is committed by
a corporate employee of a foreign corpora-
tion residing outside the jurisdiction. In
such a case the only feasible course open
to the Montana prosecutor would be a
¢riminal action against the corporation,
Since, however, the major purpose of
subsection (1)(a) is to encourage diligence
on the part of managerial personnel to pre-
vent eriminal eonduct on the part of cor-
porate employees, it seems appropriate to
permit the eorporation to defend by proof
that the eriminal conduet ocourred despite
the exercise of due diligenee on the part
of supervisory personnel. Consequently,
subseetion (2) provides that proof of due
diligence is a defense to the eriminal
charge against the corporation. The bur-
den of proof in this case, is placed upon
the corporate defendant. This defense is
further qualified by the provision that if
the statute in question clearly intends that
the defense of due diligence should not be
available to the corporation, the particular
provision of the statute shall prevail over
the language of subsection (2).
Subsection (1)(b) relates to the scope
of liability of ecorporations for criminal
offenses of a more serious character, It
provides that when a corporation is in-
dicted for a felony such as embezzlement,
or involuntary manslaughter, the corpora-
tion may not be held liable unless the
eriminal conduct was performed or par-
ticipated in by the board of directors or
by a high managerial agent. The restrie-
tion on the scope of corporate liability in
this class of cases is justified by the eon-
sideration that before the stigma of seri-
ous criminality attaches to a corporate
body, the eonduct should involve someone
close to the ccnter of corporate power.
Moreover, in these cases, the argument for
the necessity of corporate fines to stim-
ulate diligent supervision of minor em-
ployees is considerably less persuasive.
This is true because most of the serious
felonies also involve the possibility of
corporate tort liability and this possibility
should provide sufficient inducement for
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the exercise of proper auperwslon by man-
agerial officials. The restriction of corpo-
rate liability in the ease of serious felonies
to acts of participating high managerial
officials is supported by the case law of
some American states and appears to be
consistent with the English law on the
same point. (E.g., People v. Canadian Fur
Trappers Corp., 248 NY 159, 161 NE 455,
59 ALR 372 (1928); Rex v. I.C.R, Haul-
age Ltd. (1944) 1 K.B. 551; Welsh, “The
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Criminal Liability of Corporations,” 62 L.
Q. Rev. 345 (1946).) The definitions of
“agent” and “high-managerial agent” do-
fy precise definition because of the infi-
nite variations in the organizational
gsehemes of corporate bodies. The definition
here provided, however, is probably more
preeise than that which has emerged from
the case law. (See especially, People v.
Canadian Fur Trappers Corp., 248 NY 159,
161 NE 455, 59 ALR 372 (1928).)

94-2-113. Accountability for conduct of corporation. (1) A person is
legally accountable for conduet which is an element of an offense and
which, in the name or in behalf of a corporation, he performs or causes
to be performed, to the same extent as if the conduct were performed in
h1s own name or behalf.

(2) An individual who has been convieted of an offense by reason of
his legal accountability for the conduet of a corporation_is subject to
the punishment authorized by law for an individual upon conviction of
such.offense, although only a lesser or different punishment is authorized
for the corporation.

History: En, 94-2-113 by Sec. 1, Ch. 513,
L. 1973.

Source: Idemtical to Illinois Criminal
Code, Chapter 38, section 5.5.

Commission Comment

Section 94-2-113 should make clear that
an individual acting for a corporation is
fully responsible for his own eriminal acts
and is punishable accordingly.

CHAPTER 3 =
JUSTIFIABLE USE OF FORCE—[;EXON ERATION A
Definitions.

Use of force in defense of person.
Use of force in defense of occupied structure.

Section 94-3-101.
94-3.102.
94-3-103.

94-3-104. Use of force in defense of other property.
94-3-105. TUse of force by aggressor.

94-3-106. Use of force to prevent escape.
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94.3-101. Definitions. (1) . le felon
involves the use or threat of Eh}’Slmorﬂe Qr. vmlence agamst any indi-
vidual. ~

(2) “Force likely to cause death or serious bodily harm” within the
meamng of this chapter includes but 1s no nited £0:

. (a) the firing of a ﬁrearm 1 the direction of a person, even though
no purpose exists to kill or fnflict serious bodily harm; and

(b) the firing of a ﬁrearm at a vehicle in Whlch a person is riding.

History: En, 94-3-101 by Sec. 1, OL. B3, Commission Comment

L. 1973. Thig section is intended to make clear
Source: Substantially the same as Ill- of firtng-in the

the status of the pragtic
nois Criminal Code, Chapter 38, scetion 7-8.  direcétion ¢f any person. In some ecircum-
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JUSTIFIABLE USE OF FORCE-—EXONERATION

stances a peace officer may be authorized
td use deadly foree, While firing into the
air without eundangé¥itig an offender’s
safety i permissible, firing go-close to him
that his safety is endam,gered iz the useof
deadlyfot¢é, which can be J_usflﬁed“"tfﬁly
in the ¢ircumstarices in- W“hlcﬁ the oﬂi’cer is

94.3-102. Use of force in defense of person.

94-3-102

anthorized to use deadly force. (See
Perkins, “The Law of Arrest,” 25 Towa L.
Rev. 201 at 270, 288, 289 (1940), Note,
“Use of Deadly "Force in Preventing Es-
cape of Fleeing Minor Felon,” 34 N.C. L.
Rev. 122 (1955).)

A person is justified in

the use of force or threat to use force against another when and to the
extent that Hé Treasonably believes that such conduct is necessary to
defend himself or 'aii'(')"fhef aga‘inst such other’s imminent use of unlawful
force. However, he is justified in the use of force likely to cause death

or serious b0d1ly' harm only if he reasonably believes that such force is
necessary to prevent imminent death or serious bodily harm to himself or
another, or to prevent the commission of a forcible felony.

History: En, 94-3-102 by Sec. 1, Ch. 513,
L. 1973,

Source: Identical to Illinois Criminal
Code, Chapter 38, section 7-1. o

Commission Comment

The law of self-defense has been inter-
preted in a large number of judieial deei-
sions, agreeing in prineiple though differ-
ing somewhat in defining the borderlines
such as the minimum situation in which
the use of deadly force may be authorized.
(The history of self-defense is traced in
Perking, “Self-Defense Re-examined,” 1
U.C.L.A. L. Rev. 133 at 137 to 142 (1954).)
This section presents the gﬁneml rule as

omnlon situa-
tion—that in wlhich a persml who has dene
nothing to provoke the use of force against

bimself is confronfed 1mmed1ately with
unlawful F6rée under such ¢ireumstances

-that e beliéves that he must use foree to

defend himself, and his w—
This’ statemen_ ontains  several
propositions: ST

) The_person must not be
gor~ (thé “situation considered
94-3-105);

(2) The danger..of . harm must he a
present one, not merely threatened at a
future-tithe, or without the present ability
of carrying out the threat;

(3) The foree threatened must. be un-
lawful=—eithtt eriminal or tortious;

(4) A person must actually believe that
the_dinger-exists;-that-his-nse of force is
necessary £6 HVert fhe danger, and that
the kind and amount of force which he
uses i3 necessary; and

(5) His belief, in each of the aspects
desurlbed“‘ls“'reasumxbi-e even-if-it is mis-
taken. The’ ‘privilege eéxtends to the Ppro-
tection 0ot only of -the-person-using fhe
forqg,

n seetion

S

threatened with harm; and in d()t(’l‘ml]llng
wihicther the iiseé of force™ is-mecessary, a

. person need not ecomsider whether the dan-
ger iight be avoided if he were to give up

some_lﬁgal Tight or privilege. If a person

mplating_the.

ut of other miﬁvniua}s unl.xwfully
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dgadly ergg for_ pjm 1011, no further
:lp_g_a] restriction should be necessary. (See
rkins,

BUpT4, at pages 133 to 137.)

The privilege. -of uging foree likely to
ctiie death or serious bodily harm (oftsn
called deadly force) is limited to eases in
which the foree impifigntly thréatened 'LF

- parcitly Will cause death or serious bodily
harmi; "ot in whieh 4 violent offense is be-
Ing committed which in itd niatire involves
“gerious Tisk 6T WeTiotiy bodily harm, such as
rape, robbery, butglury; arson “or "kidnap-
1ng

Th1s section codifies prior Montapa law
in whieh the section is intended to test the
right of sclf-defense as measured by what
a reasonable person would have done under
like or the same circumstances. (State v.
Houk, 34 M 418, 423, 87 P 175.) A person
attacked ean act upon appearances and
might justifiably kill his attacker, though
not in actual peril if the eireumstances are
such that a reasonable man would be justi-
fied in acting the same way, Further, a
person attacked with apparent murderois
in‘tént“meﬂ‘“rmt—ret‘rm und Heek 1a
of szif"f

g A8adly Torée on his
erk, 53 M 254, 460,
16“4;~P 500 ) However, whether the circum.
stances attending a homicide c¢laimed to
have been committed in self-defense, are
such ag to justify a defendant’s fears, as
a reasonable person, in the belief that he
was in imminent danger of losing his life
or suffering serious bodily harm at the
hands of the deceased, is a question of
faet for the jury; bare fear of an assault
does not justify the killing. (State wv.
Harking, 85 M 585, 602, 281 P 551.)



94-3-102

CRIMINAL CODE

DECISIONS UNDER FORMER LAW

Defense of Others

The provisions of former section 94-
2513 put persoms acting in defense of
others upon the same plane as those acting
in defense of themselves. Every faet,
therefore, which would be competent to
egtablish justification in the omne case
would, for the same reasons, be competent
to establish it in the other. State v.
Felker, 27 M 451, 458, 71 P 668,

Excessive Force

Defendant who fired bullet through
apartment door striking investigating
police officer, who was privileged to open
apartment door to limit of night lateh and
who announced that he was policeman,
uged excessive force and was properly con-
victed of firat degree assault. State v.
Lukug, 149 M 45, 423 P 24 49.

Instructions to Jury

Court properly refused defendant’s in-
struction relative to self-defense whore
there was no evidence whatever that de-
fendant acted under reasonable apprehen-
sion of death or great bodily harm and
where witnesses for state gave no indiea-
tion that defendant acted in fear nor did
defendant himself elaim that he acted un-
der any fear of harm. State v. Brooks, 150
M 399, 436 P 24 91.

Instruction on self-defemse was not re-
quired in the absence of evidence of appre-
hension of harm to herself by defendant
but where all of defendant’s evidence
tended to establish aecident or justifiable
homicide as defeunse. State v. Kisenman,
155 M 370, 472 P 2d 857.

Prior Acts or Threats

Testimony as to prior threats by de-
ceased, though not communicated to de-
fendant, was admissible to characterize
decedent’s conduct, State v. Shadwell, 26
M 52, 66 P 508; State v. Felker, 27 M
451, 71 P 668, distinguished in 109 M
303, 313, 97 P 24 330; State v. Whitweorth,
47 M 424, 133 P 364, distinguished in 109
M 303, 313, 97 P 24 330.

It was reversible error to instruct the
jury to disregard prior threats by decedent
unless the accused, at the time of the kill-
ing, was actually assailed, or believed he
was in great bodily danger. State v.
Shadwell, 26 M 52, 66 P 508,

On issue whether defendant, when he
killed deceased, believed that deceased
was about to assault his wife—defendant’s
sister—testimony showing that, to de-
fendant’s knowledge, deceased had made
prior assaults on his wife, was admissible,
and the faet that the prior assaults oc-
curred more than two weeks before did
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not make evidence inadmissible as too re-
mote. State v. Felker, 27 M 451, 71 P 668,
distinguished in 88 M 21, 28, 289 P 1037.

Testimony as to prior acts of violence
and threats by deceased communicated to
defendants is admissible as to the defend-
ant’s state of mind when coupled with evi-
dence of some overt act by the deceased.
State v. Hanlon, 38 M 557, 100 P 1035,
distinguished in 109 M 303, 313, 97 P 2d
330.

Fact that decedent had to defendant’s
knowledge inflicted serious injury to an-
other man about a year before was admis-
sible on question of defendant’s apprehen-
sion of danger to himself, and refusal to
admit such evidence was reversible error.
State v. Jennings, 96 M 80, 28 P 24 448,

Reasonable Fear

Under former section 94-2514, in a prose-
cution for murder, where the defendant
relied upon the plea of self-defense, an
instruetion which made the measure of
justification “that sense of danger appear-
ing to the defendant, and to men or indi-
viduals of his race, standing, individuality,
and intelligence,” was properly refused
where another instruetion covered the rea-
sonable man standard on self-defense.
State v. Cadotte, 17 M 315, 320, 42 P 857,

An instruetion in a proseeution for mur-
der that the right of self-defense was to
be measured by what a reasonable person
would have done under like or the same
circumstances, conformed to the require-
ments of former section 94-2513, and was
suffieient fo state the right of gelf-defense,
State v. Houk, 34 M 418, 423, 87 P 175,

Under former section 94-2518, a person
agsailed could act upon appearances =as
they presented themselves to him, meet
force with forece, and even slay his assail-
ant; and, though in fact he was not in any
actual peril, yet if the circumstances were
such that a reasonable man would be
justified in aeting as he did, the slayer
will be held blameless, State v. Merk, 53
M 454, 460, 164 P 655.

Under former section 94-2514, whether
the cireumstances attending the homicide
claimed by defendant to have been com-
mitted in self-defense, were such as to
justify his fears, as a reasonable person, in
the belief that he was in imminent danger
of losing hisg life or suffering great bodily
harm at the hands of deceased, was a ques-
tion of fact for the jury; bare fear on his
part of an assault by the latter, of a quar-
relsome and violent disposition, was not
alone insufficient to justify the killing.
State v. Harkins, 85 M 585, 281 P 551.

Under former section 94-2514, where
self-defense was pleaded to a charge of
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homicide, the question whether the eircum-
gtances were such as to justify defendant’s
fears, as a reasonable person, in the belief
that he was in imminent danger of losing
his life or suffering great bodily harm at
the hands of deceased, was for the jury.
State v. Fine, 90 M 311, 316, 2 P 2d 1016.

A person has the right to defend him-
self against what he reasonably believes
to be a threat of death or great bodily
harm even though the danger is not real,
and the failure to make this distinction in
a self-defense instruction in an assaunlt

prosecution is reversible error. State wv.
Daw, 99 M 232, 43 P 24 240.
Under former section 94-605, where the

evidence in a prosecution for assault war-
rants the giving of instructions on self-
defense relating to the rights of defendant
in resisting an attack by three or more
persons committing a tumultuous trespass,
the court should have pointed out to the
jury the essential differemces between an
assault by such a body of men and that by
an individual. State v. Daw, 99 M 232,
238, 43 P 24 240.

FORCE——EXONERATION

94-3-103

Reputation of Decedent

Evidence of reputation of decedent for
turbulence and violence was admissible,
even though unknown to defendant, where
there was a question as to which party was
the aggressor., State v. Jomes, 48 M 505,
139 P 441, distinguished in 109 M 303, 313,
97 P 24 330.

Retreat by Defendant

A person agsailed with apparent murder-
ous intent need mnot retreat and seek a
place of safety before slaying his assail-
ant. State v. Merk, 53 M 454, 460, 164 T
655.

Unarmed Assailant

Under former section 94-2513, where de-
fendant pleading self-defense to 2 charge
of murder was a mueh smaller and weaker
man than deceased, the faet that after the
first blow the latter lost his weapon did
not deprive defendant of his right to elaim
sclf-defense in thereafter retaliating with
a knife, since in view of the disparity in
physique he could reasomably apprehend
great bodily harm to himself even though
his assailant was unarmed. State v. Jen-
nings, 96 M 80, 88, 28 P 2d 448.

A person is

Justlﬁed in the use of f force or threat To use¢ force agalnst another Wwhen
aiid to-the extent that he reasonably bélieves that such conduet is neces-
sary To prevent or terminate such. other’s unlawful ‘entry into-or attack

upon anm occupled striicture. However, he is Ju&tlﬁed 1n the use of force
hkely {0 ¢alusé death orF ser1ous ‘bodily harm if: A

ent, riotous, or tumultuous

oree is necessary ‘ro prevent

the trccupréﬂ sfructure or

(2) he reasonably believes that such force is necessary to prevent
the commission 6f a forcible felony in the oceupied striiéture.

History: En. 94-3-103 by Sec, 1, Ch. 513,
L. 1973,

Source: Substantially the same as Illi-
noig Criminal Code, Chapter 38, seetion 7-2.

Commission Comment

This aspect of justification seems to be
rather well-settled: a person may prevent
or "TepEl _Willi_ TOT¢E ahothePs umtwwful
entry into a dwelling; Whethér tho a‘well-

+ing is occupied by the person using such
foree of by Eomeomre-else;-and-whether the
Trospagsét ustEforee-.or —enbers— without
fored; Bt the uge 6T deadly” force is Hm-
ited o instamess of “violemt—or foreible
felonfes and-violemt-extries with apparent
threat .of. personal violeree-to-somreoiie in
the -eecupied- --s#rmﬁtﬂre*-ghe_"—reasona ble-
belief and no retreat prin les app‘ly

DECISIONS UNDER FORMER LAW

Excessive Torce

Defendant who fired bullets through
apartment door striking investigating
police officer was properly convicted of
firgt-degree assault for use of excessive
force where the police officer was privi-

leged to open the apartment door to the
limit of the night latch and where he an-
nounced that he was a policeman prior to
the firing of the shot. State v. Lukus, 149
M 45, 423 P 24 49.
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Justifiable Force

Defendant was justified in pointing a
loaded revolver at an unknown person en-
tering his home after he had foreibly
evicted an unauthorized occupant and had
had timber stolen, and the fact that de-
fendant surrendered his weapon after
identifying the person entering indieated
that he had no intention to fire except in
defense of his home. State v. Nickerson,
126 M 157, 247 P 2d 188.

CRIMINAL CODE

Possession Necessary for Defense

Under former section 94-605, subdivision
3, defendant who had been in peaceable
possession of the premises, as owner there-
of for months, had the right to defend such
possession, provided he used no more foree
than was necessary for that purpose; it
was error to refuse an instruction to that
effect. State v. Howell, 21 M 165, 169, 53
P 314,

94-3-104. Use of force in defense of other property. A person is justi-

fied in the use of force or threat to use force against another ‘when_and

to prevent or terminate such other 8 trespass on or other tortious. or criminal
interference with either real _property (ofher than an occupied structure)
or personal property, lawfully in his possession or in the possession of
another who is a member of his immediate family or housechold or of a
person whose property he has a legal duty to protect. However, he is
justified in the use of force likely to cause death or serious bodily harm
only if he reasonably believes that such force is necessary to prevent the

commission of a foreible felony.

History: En. 94-3-104 by Sec. 1, Ch. 513,
L. 1973.

Source: Substantially the same as Illi-
nois Criminal Code, Chapter 38, section 7-3.

Commission Comment

The general prineiples of justification
concerning the defense of person and oceu-
pied structure are applicable to a limited
extent to the defense of real property
other than an oceupied structure, and per-
sonal property lawfully in the persorn’s
possession (or the possession of certain
other persons): he may use force which he
reasonably believes to be necessary to pro-
tect the property, but he may not use

deadly force except to prevent the com-
mission of a forcible felony.

The right of a person to use foree in
preventing a trespass upon or interference
with another person’s property is limited
to property in the possession of a member
of the immediate family or household of
the person using the preventive force, or
i3 property the person using the preven-
tive force has a legal duty to protect. The
right of a private person to arrest one who
commits or attempts a criminal offense in
his presence supplements the right to use
foree in the defense of other property. See
R. C. M, 1947, section 95-611.

DECISIONS UNDER FORMER LAW

Game Law Violation

Landowner had a constitutionally pro-
tected right to kill elk out of season when
necessary to prevent damage to his pastur-

94.3-105. Use of force by aggressor.

age and other property and all other meas-
ures had failed. State v. Rathbone, 110
M 225, 100 P 24 86.

The justification deseribed in the

preceding sections of this chapter is not available to a person who:

(1) is attempting to commit, committing, or escaping after the com-

mission of a foreible felony; or

(2) purposely or knowingly provokes the use of force against him-

self, unless:

(a) such force is so great that he reasonably believes that he is in

imminent danger of death or serious bodily harm, and that he has ex-
hausted every reasonable means to escape such danger other than the use
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94-3-106

of force which is likely to cause death/or serious bodily harm to the as-

sailant; or

(b)

P

in good faith, he withdraws from physical contact with the

assailant and indicates clearly to the assailant that he desires to withdraw
and terminate the use of foree, but the agsailant continues or resumes

the use of foree,

History: En. 94-3-105 by 8ec. 1, Ch. 513,
T. 1973.

Source: Substantially the same as Illi-
nois Criminal Code, Chapter 38, section 7-4.

Commisgsion Comment

Each of the preceding sections of this
chapter has assumed that the person using
force in defense has not committed an un-
lawful act which has inspired the use or
threat of foree against him, and has not
otherwise proveoked such force. This sec-
tion concerns the much more limited right
which a person has to defend himself,
when he has committed an unlawful act or
otherwise provoked the use of force. A

person. has.no. right of defense if he s~
attempting or committing a foreible Tel-

ony, of 1§ -esesping atter committing if;
+ ¢1"1f he hag deliberately provoked the use~
of foree against himself. Only a completed
withdrawal, followed by a new encounter
initiated by "o —other -person;-will-rein-
state a right of defemse. (See Pérkins,
“Self-Defense Re-Examined,” 1 U.C.L.A.
L. Rev. 133 at 147 (1954).) However, if
a person voluntarily engages in a fight or
in some other manner, by words or actions
provokes the use of forece against himself
whieh apparently will not involve the use

of deadly force, but wunexpectedly 1is
threatened with deadly force, he has &
qualified right to proteet himself by using
deadly force. First, however, the original
provoeateur must W8é any method. which
18 reasonably available to avoid the use of
deadly forece including a. “retreat to the
wall”

Subsections (2)(a) and (b) outline the
cases in which the aggressor’s right of
gelf-defense is reinstated. The firat is that
which obtains when the aggressor, mot
using deadly force, is suddenly confronted
with deadly forece and has retreated, as he
reasonably believes, to the practical limit
but nevertheless reasonably believes that

- he must use deadly foree to prevent death

or serious bodily harm to himself.

The second case is that in which the
aggressor in good faith withdraws from
the confliet and effectively communicates
to the victim his intention to withdraw,
but the victim continues or resumes the
conflict, The Ttelation between the par-
ticipants should be regarded as reversed,
the initial aggressor becoming the vietim
Section (2)(b) applies only to the use ot
nondeadly force in self-defense. (See State
v. Merk, 53 M 454, 460, 164 P 655.)

DECISIONS UNDER FORMER LAW

Withdrawal from Combat

Under former sgections 94-2513 and 94-
2514, if the party committing the homicide
was the assailant, or engaged in mortal
combat, he must in good faith have en-

04.3-106. Use of force to prevent escape.

deavored to decline any further struggle
before the killing was done, otherwise he
could not invoke self-defense. State v.
Merk, 53 M 454, 164 P 655.

(1) A peace officer or other

person who has an arrested person in his custody is justified in the use

of such force to prevent the escape of the arrested person from custody

as he would be justified in using if he were arresting such person. -
(2) A guard or other peace officer is justified in the use of force, in- %

cluding force likely to cause death or serious bodily harm, which he v/

reasonably believes to be necessary to.preveat—the-escape from a -eorrec-

tional institution of a person whom the officer reasonably believes to be

lawfully detained in such institution uni y for

_under_sentence for an offenss or
awaiting trial or commitment for an offense.
History: En. 94-3-106 by Sec. 1, Ch. 513, Commission Comment

L. 1973,

Source: Identiecal to Illinois Criminal
Code, Chapter 38, section 7-9.
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An attempted escape by a person in cus-
tody after arrest and before being placed
in confinement, or in a place of confine-



94-3-107

ment, requires the authorization of force
neeessary to recapture him. This section
concerns the use of deadly force to pre-
vent escape and not the use of force which
is justifiable in making the original arrest.
The usual statement seems to be that a
person lawfully arrested or confined may
be killed if that is necessary to prevent
escape; and no distinetion is drawn be-
twecen a felon and any other offender.
Recapture must be evaluated in the same
manner as if it were an original arrest,
and whether deadly force may be used to
prevent an escape does not depend upon
whether such foree might have been au-
thorized at the time of the original arrest,
If the offense for which the person was
arrested was not a foreible felony, but
the offender was armed with a deadly
weapon, deadly force might have been
used to effeet the arrest. If the offender
wus arrested and disarmed and later at-
tempted to escape unarmed and without
threatening death or serious bodily harm
to anyone, deadly force to prevent his
eseape is not authorized. Conversely, if
the offender was mnot armed or otherwise
dangerous when arrested, but in attempt-
ing to escape he commits a foreible felony,
or scizes an officer’'s gun and threatens to
shoot anyone who opposes his eseape,

94.3.107. Use of force by parent.

CRIMINAL CODE

deadly force may be used to prevent the
escape.

Subsection (2) concerns escape from a
place of confinement, as distingnished
from personal custody after arrest. Here,
other persons are likely to be in the same
position of legal restraint as the ons at-
tempting to eseape and may be encour-
aged by a suecessful escape to make a sim-
ilar attempt either immediately or at a
later time. Also, a guard. or.other person
in charge of prisoners cannot be expeected
to know the history of each prisoner and
whether his offenge was a foreible felony
or whether he is likely to—endanger the
lives of others if his escape is successful.
In addition, the sudden and unexpected
nature of an escape from confinement
leaves the guard no time to investigate
into the person’s possession of a deadly
weapon. In view of the often desperate
nature of #in esecape of this kind, the pris-
oner can be expected to use any deadly
force. which he finds available. Conse-
quently, a less restrictive rule as to the
use of deadly foree to prevent escape
seems logical with respect to a guarc, as
compared with the rule coneerning a per-
sonal eustodian after the arrest but before
the confinement of an offender or suspect.

A parent or an authorized agent

of any parent or a guardian, master, or teacher is justified in the use of
such force as is reasonable and necessary to restrain or correet his child,

ward, apprentice or pupil.

History: En. 94-3-107 by Sec, 1, Ch. 513,
L. 1973.

Source: Substauntially the same as Re-
vised Codes of Montana 1947, section 94-
605(4).

Commission Comment.

This is & rewording of former section
94-605 (4). However “reasonable and neces-
sary” was substituted for “reasonable in
manner and moderate in degree.”

DECISIONS UNDER FORMER LAW

Instructions

Stepfather charged with murder in
alleged beating death of his stepchild was
entitled to instructions on voluntary and
involuntary manslaughter in view of testi-
mony that his striking the child was for
diseiplinary purposes and that he mnever
intended to hurt her. State v. Taylor, — M
—, 515 P 24 695,

Reagsonable and Moderate

Under subdivision 4 of former section
94-605, a person standing in loeco parentis
was not entitled to a presumption that

94.3-108. Use of force in resisting arrest.

punishment was reasonable and moderate,
but state must prove that parent’s act 'was
willful, wrongful and unlawful and, in
order to comviet, jury must find that pun-
ishment was elearly unreasonable and im-
moderate after considering all the eir-
cumstances including (1) the age and
understanding of the child, (2) the nature
and seriousness of the act being punished,
(3) the instrument used for punishment
and (4) the severity and permanent or
temporary nature of the resulting injuries.
State v. Straight, 136 M 255, 347 P 2d 482.

A person is not authorized

to use foree to resist an arrest which he knows is being made either by
a peace officer or by a private person summoned and directed by a peace
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officer to make the arrest, even if he believes that the arrest is unlawful and
the arrest in faet is unlawful.
History: En. 94-3-108 by Sec. 1, Ch. 513, of self-help or any momentary individual

L. 1973, satisfaction. (This was the view of the
Source: Tdentical to Illinois Criminal Uniform Arrest Aet,  6: seo Warner, “The
Code, Chapter 38, section 7-7. Uniform Arrest Aet,” 28 Va. L. Rev. 316
at 330, 331 (1942).) A partial recognition

Commission Comment of the inadvisability of sanctioning re-

Section 94-3-108 states a corollary to the gistance .in the case of an unlawful arrest
justification accorded to an officer in using 2Ppears in the old rule that a person who
Force to make an arrest. Even if the arrest kills an officer attempting an unlawful
is unlawful, the person arrested is not Arrest is not justified, but is guilty of
privileged to resist the arrest with force, manslaughter rather than murder, in the
A resort to foree invites the officer to use 2bsence of express malice. (1 Wharton’s
greater force to accomplish the arrest. Oriminal Law (12th ed.) {542 and 853;
The public interest in discouraging vio- 1 BIShOp"m C’nmlnal LaYV .(ch ed.) { 868
lence and insisting upon the use of peace- 2nd 1 Bishop’s New Criminal Procedure
able methods for obtaining release from (3rd ed.) 162.)
unlawful arrest clearly outweighs the right

94-3-109. Execution.of.death sentence. A public servant who, in the
exercise of his official duty, puts a person to death pursuant to a sentence
of a eourt of competent jurisdietion, is justified if he acts in accordance
with the sentence pronounced and the law prescribing the procedure for
execution of a death sentence.

History: En, 94-3-109 by 8ec. 1, Ch. 513, essentials of the prior provision in lan-

L. 1978. guage gimilar to that of the other sections
Source: Identical to Illinois Criminal Of this chapter. However, in view of the
Code, Chapter 38, section 7-10. deliberate nature of the homicide, tha
explicit legal instructions concerning the

Commisgion Comment execution and the mueh more relaxed time

element involved in an execution as com-
pared with self-defense, arrest, or escape,
no need exists for recognizing a reasonable
it is one of the more commonly deseribed Dub mistaken belief of the executioner as
statutory instances of justifieation. Sec- t0 his authority for or method of perform-
tion 94-3-109 is intended to state the ing his duty.

This section states an obvious aspect of
justification for homicide. It is ineluded
for the sake of completeness, and because

94.3-110. Compulsion. A person is not guilty of an offense, .of
than an offense punishable ¥ wWoason of conduct whiech he

performs GRder the Gomp‘lﬂ?smn ‘of threat or menace of the imminent inflic-
tibn of death or serious bodily harm, if he recasonably belicves that death
or serious bodily harm will be inflicted upon him if he does not perform

such conduct.
History: En. 94-3-110 by Sec. 1, Ch. 513, immirent death or serious bodily harm if
L. 1973. migtaken, is within the prineiple. (See 1
Source: Substantially the same as Illi- DBishop on Criminal Law (9th ed.) {346
nois Criminal Code, Chapter 38, section to 348.)

7-11. This establigshed type of formulation has
been criticized. However, to broaden the
Commission Comment defense to aceord completely with the

Compulsion, coercion, or duress is an- “free will” theory would be to invite rou-
other lonp-recognized basis for finding a  tine contentions of some kind of pressure,
person not guilty of an offense charged, such as “threats of harm to property, repu-
although his eonduet appears to be within  tation, health, general safety, and fo acts
the definition of the offense. The justifica- done under the orders,” with accompany-
tion does not extend to action under threat ing assertion of individual personality
of damage to property, or of injury less iweakness. (Newman and Weitzer, supra,
than serious bodily harm or even of death at 334.) Prof, Wharton, after stating the
or serious bodily harm which is not immi-  established restrictions upon the defense,
nent; but the person’s reasonable fear of comments: “It would be a most dangerous
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94-3-111

rule if a defendant could shield himself
from prosecution for erime by merely set-
ting up a fear from or because of threat

94.3.111. Entrapment.

CRIMINAL CODE

of a third person.” (1 Wharton’s Criminal
Law (19th ed.), | 384.)

A person is not guilty of an offense if his

conduct is inecited or induced by a public servant, or his agent for the
purpose of obtaining evidence for the prosecution of such person. However,
this section is inapplicable if a public servant or his agent, merely affords

to snch person-the

portumty or facility for vommitting-an--offense in

furtherance of ‘eriminal purpose which such person has originated,

History: En, 94-3-111 by Sec. 1, Ch. 513,
L. 1973.

Source: Identical to Illinois Criminal
Code, Chapter 38, section 7-12,

Commission Comment

The defense of entrapment generally
follows the rule stated by the majority in
the Sorrells case. (See “The Doctrine of
Entrapment and Its Application in Texas,”
9 Sw. L. J. 456 (1955); Note, 28 N.Y.TU.
L. Rev. 1180 (1953) recognizing three
principal elements: (1) The idea of com-
mitting an offense originates, not with the

94.3-112, Affirmative defense.

A defense of JﬂStlﬁﬂ,ble use of !

suspect, but with the enforcement author-
ities, who (2) actively emcourage the sus-
pect to commit the offense, (3) for the
purpose of obtaining evidenee fcr his
prosecution.)

Most of the eases in which entrapment
has been alleged involved a course of con-
duct, resulting apparently in repeated of-
fenses of the same type or in a continuing
offense, such as violation of the Medieal
Practice Act, illegal sale of liquor or nar-
cotics or explosives, larceny, and ticket
sealping.

‘oree,

based on the provisions of this chapter is an affirmative defense.

History: En. 94-3-112 by Sec, 1, Ch. 513,
L. 1973.

Source: Substantially the same as Illi-
nois Criminal Code, Chapter 38, section
7-14.

Commission Comment

A defense based upon any of the provi-
siong of this chapter is an affirmative de-
fense, and if not put in issue by the prose-
cution’s evidence, the defendant, to raise
it as an issue, must present some evidence
thereon.

DECISIONS UNDER FORMER LAW

Burden of Proof

Testimony of defendant that he had
acted in self-defense did not shift burden
of proof to state to prove the falsity
of his testimony sinece defendant had

burden of producing sufficient evidence on
issue of self-defense to raise a reasonable
doubt of his guilt. State v, Grady, — M
—, 531 P 24 681.

CHAPTER 4
INCHOATE OFFENSES

Bection 94-4-101. BSolicitation.
94-4-102, Conspiracy.
94-4.103. Attempt.

94-4-101. Solicitation. (1)

A person commits the offense of solicita-

tion when, with the purpose that an offense be committed, he commands,
encourages or facilitates the commission of that offense.

(2) A person convicted of solicitation shall be punished not to exceed
the maximum provided for the offense solicited.

History: En, 94-4-101 by 8ec. 1, Ch, 513,
L. 1973.

Source: Substantially the same as Illi-
nois Criminal Code, Chapter 38, gection 8-1.

Commission Comment
Solicitation is not a geparate statutory

offense under-the-old code although R. C.
M. 1947, section 94-204 provided that any



INCHOATE

person counseling, advising or encouraging
children under fourteen years, lunatics, or
idiots, to ecommit any offense shall be
prosecuted and punished the same as if he
had committed the offense. It seems de-
sirable to include solicitation as an “of-
fenge in the traditional triad of inchoate

OFFENSES 94-4-102

offenses as other states have done. Tn all
eases the actor must have the requisite
“purpose” of “promoting or facilitating”
commission of an offense.

Subsection (2) provides the same maxi-
mum penalty for solicitation as may be
imposed for the prineipal offense solicited.

DECISIONS UNDER FORMER LAW

Felony Murder Rule

Where defendant hired two men fo set
fire and burn hig gervice station, and dur- /
ing the course of the arson the two men
were burned and subsequently died, the
defendant was guilty of first degree mur-
der under the felony murder rule since any
death directly attributable to a plot to
commit arson makes all the conspirators in
the arson plot equally guilty of first de-
greo murder. State v. Morran, 131 M 17,
306 P 24 679,

Ingtructions to Jury

An instruetion that a person who “ad-
vised or encouraged” another in the com-
mission of a erime was to be considered a
prineipal, instead of “advised and encour-
aged,” the phrase used in former section
94-204, was not prejudicially erromeous,
since the words “advised” and “encour-
aged” are synonymous in popular meaning,
State v. Allen, 34 M 403, 416, 87 P 177.

In a prosecution for arson, where there
wag gome testimony thaf defendant pro-
cured another to set the fire, the giving of
instructions embodying the provisions of
former sections 94.204 and 94-6423 was
proper, ag was the refusal of others direct-
ing the jury to find for the defendant un-
less satisfied beyond a reasonable doubt
that he was present personally and set the
fire himself, State v. Chevigny, 48 M 382,
385,138 P 257,

.

94.4-102. Conspiracy.

Instructions substantially in the words
of former sections 94-204 and 94-6423, de-

j fining a principal and telling the jury that

the distinction between a principal and an
accessory had been abrogated by statute,
were not improper as implying that a
felony had been committed. BState wv.
Wiley, 53 M 383, 387, 164 P 84,

Larceny

Defendant who encourages and advises
the erime of larceny is guilty as a prin-
cipal, so that the testimony of the thief
must be corroborated to convict for the
related crime of receiving stolen property.
State v. Keithley, 83 M 177, 271 P 449,

The fact that defendant may have been
guilty of lareceny by advising and encour-
aging the thief does not prevent him from
being prosecuted instead for receiving the
same stolen property. State v. Webber,
112 M 284, 116 P 24 679.

Presence on Scene

One who advised and encouraged com-
mission of a erime may be found guilty
without having been present at the actual
commission of the erime, State v. Quinlan,
84 M 364, 275 P 750.

Even though there was no evidence plac-
ing defendant at scene of ¢rime, he could
be held as an accomplice to larceny in
view of possession of stolen property and
other corroborating evidence. 8tate v.
Gray, 152 M 145, 447 P 24d 475.

(1) A person commits the offense of con-

spiracy when, with the purpose that an offense be committed, he agrees
with another to the commission of that offense. No person may be con-
victed of conspiracy to commit an offense unless an act in furtherance of
such agreement has been committed by him or by a eoconsplrator

(2) It shall not be a defense to conspiracy that the p person or ‘persons
vith whom the acctised has consplred

(a) has not been px:osecuted or convicted ; or
(b) has been convicted of a dlﬁemm,pffense ; or
(¢) is mot amenable to Justwe or

(d)

has been acquitted ; or
(e) lacked the capacity to commit the offense.

(3) A person convicted of the offense of conspiracy shall be punished
not to exceed the mammﬁmmntence e provided for the offense Whlch is the

obJect of The congpiraey.
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94-4-102

History: En, 94-4-102 by Sec. 1, Ch. 513,
L. 1973.

Source: Substantially the same as Illi-
nois Criminal Code, Chapter 38, section
8-2; algo derived from Revised Codes of
Montana 1947, sections 94-1101 and 94-
7211.

Commission Comment

Secetion 94-4-102 provides for several
changes in the law of conspiracy in Mon-
tana.

The purpose element. in.conspiracy has
often proved elusive and difficult to iden-
tity becwuse it1g €asily confused with the

purpose - etement-iny6lved in the principal
offeirse which—is ~the -object "of "thé con-
spiracy; Tlowever, the very nature of the
offénse requires a purpose Eeparate. .and
distimet~ f¥om . fhe pirposa required in a
proseéition for the  prineipal offenge which
ig thé object of the gonspiracy. Since an
agreeméiit (by words, acts or understand-
ing) is required, fhere must"ﬁgf(l} 4 pur-

pose to a%¥g§ id the Agreement must be
ageonplished with (2) a purpoese_that the

offense which is the object of the agree-
-mrent— be--gommitted. ~Statites in other
jurisdietions have attempted to spell out
in more detail, and in various terminology,
the two-fold nature of the purpose re-
quired. The commission felt that if the
inchoate nature of conspiracy is kept in
mind, the provision as drafted should be
sufficiently elear. In addition, sinee the
object of the conspiracy has been limited
to eriminal activity, there seems to be no
compelling reason to express a statutory
requirement of “corrupt motive” or “evil
purpose.”

Currently, acquitial of all conspirators
but one absolves that one, since, thaoreti-
cally, théra niust be at least two_guilty
parties "to 'a conspiracy. However, this
rationale is rejéetedas being to i
and overlgokiig  fHa _FeaAlltisy 6
whick “involve differences in juries, con-
tingent availability of witiiegsey, the vary-
injf TNty ~of “diferent
defense attorneys, e
obtains a full and fair trial what hap-
pencd to another defendant at another
time and place in another trial before a
different judge and jury should not be a
bar to a convietion.

Subsection (1) provides a defense if the
accused would not be guilty of an offense
if the econduct which is the object of the
conspiracy is performed. Subdivision (2)
(e) goes further and says that it is not a

CRIMINAL CODE

defensge for the accused to say that his co-
conspirator would not be guilty of an
offonse if the conduet which is the objeet
of the conspiracy were to be performed.
Subdivision. (2) (e) intended to deny to an
accused who has mo legal incapacity or
immunity in relation to the prireipal
offense, any rights, benefits, advantages,
or defenses which the law may have con-
ferred upon a coconspirator. This prob-
ably involves no change in the general rule
of law which denies to an accuseil the
legal disabilities of an accomplice, but
probably (in conjunmetion with subdivision
(2)(d)) involves a change in the present
law of conspiracy where there are only
two conspirators and the ecoconspirator
has heen acquitted because he lacks the
capaeity, due to some legal disability, to
commit conspiracy.

One other important change should be
noted: under subsection (1) conspiracy is
committed when (with the required pur-
pose) there is an agreement to commi: any
offense; this eliminates the possible appli-
cation of the so-called “Wharton Rule” in
conspiracy, which says that if the object
of the agreement is a crime which (Ly its
very nature) requires two or more persons
to commit it, then the agreement does not
amount to conspiracy because no greater
danger is presented by the plurality of
actors in the conspiracy than would be
presented to the community in the com-
mission of the prineipal offense. The com-
mission felt that the Wharton Rule fails
to take into account the preventive aspect
of prosecuting conspiracies, that is, to dis-
courage the more dangerous criminal ae-
tivity of several persons by punishing the
preliminary agreement to engage in such
activity. That the eriminal activity is of
such nature as to inevitably require more
than one person in its accomplishment
scems the more rcason to abrogate the
Wharton Rule.

The problem of the extent of the con-
spiraey, as to multiple parties, multiple
objects, or duration of the agreement has
been a constant sourece of litigation, espe-
cially in the federal courts. An immense
variety of factual situations are possible
in this area, each with its own special con-
giderations. Attempts to cover one or more
of the possible fact situations by statute
merely leads to the necessity of trying to
cover more, so that the statutory provi-
sions become so detailed as to risk non-
coverage of fact situations through exelu.
siom.

DECISIONS UNDER FORMER LAW

Allegations in Indictment

TUnder former section 94-1101, an indict-
ment for a conspiraey to cheat and de-
fraud a county had to allege the means
by which the conspiracy was to be aceom-

40

plished. An allegation that the defendants
conspired “to eheat and defraud” was not
sufficient. Territory v. Carland, 6 M 14,
15, 9 P 578,



INCHOATE OFFENSES 94.4-103

Degrees of Crime inside, State v. Alton, 139 M 479, 365 P 24

Different conspirators could be convieted 947
of different degrees of homicide arising

out of the same act, State v. Alton, 139 Presence on Scene
M 479, 365 P 2d 527. Conspirator may be convicted of crime
without having been present at the actual
Evidence against Coconspirator commission of a erime, State v. Quinlan,

After proof of a conspiracy, evidence of 84 M 304, 275 P 750.
the aets or declarations of a conspirator
relating to the objeet of the comspiracy Responsibility of Conspirator

may be admitted against a coeonspirator. Prison inmate who took active part in
State v. Dotson, 26 M 305, 67 P 938. inmate uprising, ineluding taking of hos-
tages and acting as spokesman for the

Evidence of Conspiracy inmates, could be held responsible for

Pinding that there was a conspiracy was  killing of goard during the course of the
supported by evidenece that within a few uprising, even though he was not present
minutes’ time prison inmates took complete 2t the killing and even though the inmate
control of the insgide of the prison and who had dome the shooting was dead.
made hostages of all custodial personnel State v. Altom, 139 M 479, 365 P 24 527.

94-4-103. Attempt. (1) A person commits the offense of attempt
when, with the purpose to eommit a Specific offense; lié~does any ac
toward the ¢omimission of such offense.

(2) It shall not be a defense to a charge of attempt that because of

a misapprehension of the eircumstances it would have been Tmpossible for
the accused to ecommit the offense atterapted.

(3) A person convicted of the offense of atterupt shall be punished
not to exceed the maximum provided for the offense attempted.

(4) A person shall not be liable under this section, if under circum-
stances manifesting a voluntary and complele renunciation of his criminal
purpose, he avoided the commission of the offense attempted by abandoning
his eriminal effort.

(5) Proof of the completed offense does not bar conviction for the
attempt.

History: En. 94-4-103 by Sec, 1, Ch. 513, herent impossibility) is no defense to

L. 1973. attempt. The phrase “misapprehension of
Source: Derived from Revised Codes of the eircumstances” is intended to inelude
Montana-1947, section 94-4711. both factual and legal cirecumstances. An

example of inherent impossibility would

be an attempt to kill by witcheraft and

Commission .Comment_ . is not intended to be excluded as a de-

As under prior law, it is not necessary  fenye, However, factual impossibility (at-

that the attempt fail in order to sustain a  t{empting to pick an empty pocket), or

conviction under this section. Tt is e legal impossibility (attempting to receive

portant to note that the “double jeopardy”  stolon goods which are mot stolen) would
statute applies and the attempt is an “in- g no defense.

s . A
cluded offense” if the attempt is success This attempt statute is designed to cover

ful. . . all speecial attempt provisions in the old
One charged with an attempt to commit  o030" guch as “attempted arson,” “at-

a crime may properly he convieted even  tomptod burglary,” ete.
though the evidence shows that the crime
was completed. (State v. Benson, 91 M 21, Voluntary Abandonment

25’51)2‘1'223') . Fact that defendant had left scene of
Subsection (1) requires a purpose t0  attempted break-in before police arrived

commit a specific offense and anm act t0-  ,nq was apprehended two blocks from
ward the commission of that offense. scene gave rise to possible inference of

Subscction (2) is intended to codify the  voluntary abundonment, but was not con-
general rule that a faetual or legal im-  clusive evidenee as matter of law. State

possibility (as distinguished from an in- V. Radi, — M —, 542 P 24 1206,
41



94-4-103

CRIMINAL CODE

DECISIONS UNDER FORMER LAW

Completed Crime

One charged with an attempt to commit
a ecrime could properly be convicted as
charged, under former section 94-4710,
even though the evidence showed that the
crime had been completed. State v, Ben.
son, 91 M 21, 5 P 2a 223.

Intent

Testimony that defendant, six days be-
fore, had solicited witness to join in a
holdup, but without naming a specific vie-
tim, wag insufficient to establish intent to
rob when defendant committed a battery
in a erowded bar but then did not do any-
thing else toward the commission of a

robbery. State v. Hanson, 49 M 361, 141
P 669.

Punishment

Under former seetion 94-4711, where the
evidence was not before the appellate
court, it was presumed that the trial court
properly fixed the punishment on a convie-
tion for attempt to commit burglary.
State v. Mish, 36 M 168, 175, 92 P 459.

Since court could have scentenced de-
fendant, if guilty of the infamous crime
agaiust nature, to term of thirty years, it
could fix one-half that term upon convie-
tion for attempt. State v. Stone, 40 M 88,
92, 105 P 89.

CHAPTER 5

OFFENSES AGAINST THE PERSON

Paxrt One.

Section 94-5-101, Criminal homieide.

Homicide

94-5-102, Deliberate homicide.
94-5-103, Mitigated deliberate homicide.
94-5-104. Negligent homicide.
94-5-106. Aiding or solieiting suicide.

Part Two. Assanlt
94-5-201. Assault.
94-5-202, Aggravated assault.
94-5-203. Intimidation.

Part Three. Xidnapping

94-5-301. TUnlawful restraint.
94-5-302. Kidnapping.
94-5-303. Aggravated kidnapping.
04-5-305. Custodial interference.

Part Four. Robbery
94.5-401. Robbery.

Part Five. Sexual Crimes
94.5-501, Definitions.
94-5-502. Sexual assault.
94-5-503, Sexual intercourse witliout consent.
94-5-504. Indecent exposure.
94-5-505. Deviate sexual conduet.
94-5-506. Provisions generally applicable to sexual erimes.
Part Six. Offenses Against the Family

94-5-602, Prostitution.
94-5-603, Promoting prostitution.
94-5-604. Bigamy.
94-5-605. Marrying a bigamist.
94-5-606, Incest.
94-5-607. Endangering the welfare of children.
94.5-608. Nonsupport.
94-5-609. Unlawful transactions with cLildren.
94-5-610. Unlawful possession of intoxicating substance by children.
94-5-613. 8hort title.
94-5-614, Statement of purpose.
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HOMICIDE 94-5-101
94.5-615, Definitions.
94-5-616, Consent to abortion.
94-5-617. Protection of life and health of infant.
94-5-618. Control of practice of abortion.
94.5-619. Reporting of practice of abortion.
94-5-620. Refusal to participate in abortion.
94-5-621. Other regulations.
94.5-622, Pemalties.
94-5-623. Legislative intent.
94-5-624. Beverability.
Part One
Homicide

94.5-101, Criminal homicide.

(1) A person commits the offense of

eriminal homicide if he purposely, knowingly or negligently causes the

death of another human being.

(2)

homicide, or negligent homicide,

History: En. 94-5-101 by 8ec. 1, Ch. 513,
L. 1973.

Source: Substantially the same as the
Model Penal Code, section 210.1.

Commission Comment

The criminal homieide section represents
a complete "departure “from “ths old law,
and the traditionally difficult conecept of
“malice aforethought.” In an effort to elim-
mate this unsatisfactor Ty, terminology, the
varying degrees of lel
differentiated hy ugé of terms “deliberal
homicide,” “mitigated deliberate homicide”
and “neghgent homieide.” This serves two
purposes. First, these terms are more
descriptive of the eonduct prodciibed. Bee-
ond, judges, jurors and attorneys w111 not
be misled as_to the weight of prior law
construing  instructions on ~niirdet, man-
slaughter, ete.

The language used attempts to isolate
the character of the offender’s conduct and
to differentiate the offenses according to
the differing elements of that conduet. It
is clear, for example, that causing death

Criminal homicide is deh‘berate hOmlClde mitigated deliberate

purposely, knowingly or negligently must,
in the absemce of justification, establish
criminality. The section also purposes the
abandonment of the traditional distinetion
between first and second-degree murder,
deriving from the I vnmnsylvania reform of
1794, under which the determinants of
capital or potentially capital murder are
deliberate and premeditated purpose to
kill, or specific felony-murders. The section
An this régatd inehades thefollowing féa-
‘tures: (1) the exglusion from the capital
class of certain murders where a elear
ground of mitigation is established; (2) a
gpecification of aggravating eircumstances,
at least one of which must be established
before a capital senténce is possible; (3)
a final détermindtion by the court as to
the existence of mitigating circumstances.

There ig no requirement that death must
oceur within any stated period of time.
Time will be limited only by the need to
prove a causal relation between conduct
and the resulting death, (See section 94-2-
105.)

DECISIONS UNDER FORMER LAW

Cause of Death

Instruction to jury which permitted con-
vietion of inveluntary manslaughter based
on drunken driving without a finding that
defendant’s intoxication was a proximate
eause of the death was improper and re-
versible error. State v, Darchuck, 117 M
15,156 P 24 173.

If defendant’s wrongful conduet hastens
death or extinguishes whatover chance the
vietim had to survive, defendant may be
convicted of homicide even though the vie-
tim might not have survived even if de-

fendant had acted properly., State wv.

Mally, 139 M 599, 366 P 2d 868.

Circumstantial Evidence

Tentative identification of defendants as
having committed robbery near the scene
of a homicide, evidence that the homicide
occurred in the course of a robbery, find-
ing of the fatal weapon in possession of a
defendant, and faet that defendants were
fleeing the scenc, were sufficient to sup-
port verdiet of guilly of murder in the
course of a robbery. SBtate v. Miller, 91 M
596, 9 P 24 474.



94-5-102

Instructions on Degrees of Murder

Trial court properly instructed jury on
second degree murder where homicide
oceurred after an alleged rape had been
committed as a result of vietim’s threats
to expose defendant’s acts; court prop-
erly refused instruetion that acts com-
mitted would justify verdiet of either
first degree murder or acquittal. State v.
Perry, — M —, 505 P 24 113,

94.5.102. Deliberate homicide.

()
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Time of Death

Under former section 94-2509, it was ot
necessary to allege in an information for
murder the date upon which the death
occurred as distinguished from the date
of assault. All that was mnecessary in
order to constitute the crime of murder,
the other requisite facts being proven, was
that the death of the party occurred with-
in a year and a day after the stroke re-
ceived or the cause of death administerad.
State v. Powers, 39 M 259, 102 P 583.

Iixcept as provided in 94-5-103(1)

(a), erlmmdl homicide ('()nshtutcs dvhborafu hmnlclde 1f

(a)
(b)
in the commission_of, a (ten
‘ (ma’ctem tmg'to (aomm}_’g ery
© ‘burglax:

it is committed pur posely or Lnowuwly,
it is committed while, Lhe offender is en

gaﬂed in or is an accomplice

, or (ﬂf ofit” affor committing

aﬂn‘reroom se without eonsc?ﬁi,iarson,
[rappmedfelonions escape br any other felony which involves

the use or threat of physical force or violence against any individual.

(2)

A person convicted of the offense of deliberate homicide shall he

punished by death or life imprisonment as provided in 95-2206.6 through
95-2206.15 or by imprisonment in the state prison for a term of not less
than 2 years or nmiore than 100 years, except as provided in 95-2206.18,

History: En. 94-5-102 by Sec, 1, Ch, 513,
L. 1973; amd. Sec. 11, Ch., 338, L. 1977;
amd. Sec. 4, Ch. 584, L. 1977,

Source: New.

Commission Comment

Section 94-5-102 relates only to conduct
which is done deliberately; that is, pur-
posely or knowingly. The enumerated of-
fenses in subsection (b) broien—the old
law dealing. with Taleuy-mu RC. M.
1947, section 94-2503, to ine
which involves forece or violence against
an individual, Sinee such offenses are usu-
ally coineident with dn’ exfremely high
homicidal “risk,a—homietde “Which.  oceurs
during their commission can be considered
a deliberate homicide. The section is
intended to encompass most homicides tra-
ditionally designated as second-degree mur-
der, Subseetion (2) changes the punigh-
ment, providing that a person “shall be
punished by death ... or by imprison-
ment . . . for any term not to exceed one
hundred (100) years,” thus seeking to ex-
pand the scntencing latitude of the judge.

Compiler’'s Notes

This section was amended twice in 1977,
onee by Ch. 338 and once by Ch, 584.
Sinee the amendments do not appcar to
confliet, the Code Commissioner has made
a composite seetion embodying the changes
made by both amendments.
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Amendments

Chapter 338, Laws of 1977, substituted
“death or life imprisonment as provided
in 95-2206.6 through 95-2206.15” in subsce-
tion (2) for “death as provided in section
94-5-105” and made minor changes in
phraseology, punetuation and style.

Chapter 584, Laws of 1977, substituted
“for a term of not less than 2 yecars or
more than 100 years, exeept as provided in
95-2206.18" at the end of subsection (2)
for “for any term not to exeecd one hun-
dred (100) yecars.”

Constitutionality

Beceause it permits imposgition of the
death penalty only for a narrowly defined
class of murders and kidnappings and per-
mits the sentencing judge to consider
mitigating ecircumstances before imposi-
tion of sentence, and because any casc in
which the deéath penalty 'is imposed is
appealable to the supreme court or the
sentence review division (seetion 95-2501
et seq.), this section is constitutional
under the standards of “Turek—v:Texas,
— U8 -, 96 8 Ct 2950, 49 L. Td 24 929.
State v. MeKenzie, — M —, 557 P 2d
1023,

Felony Murder

Where defendant committed a robbery
immediately after being involved with an-
other in the bheating death of the owner
of the establishment robbed, but no causal
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connection hetween the homicide and the
robbery was shown, the felony-murder rule
did not apply. State ex rel. Murphy v.
MceKinnon, — M —, 556 P 24 906.

Information

In an information charging homicide, it
is unnecessary to allege the means of pro-
duecing death or the related felony, but
merely whether it was committed pur-
posely and knowingly, or committed while
the defendant was engaged in commission
of a felony. State ex rel. MeKenzie v.
Distriet Court of Ninth Judieial Dist., —
M —, 525 P 2d 1211.

94-5-102

Affidavit in support of motion for Jeave
to file information direet which alleged
only that defendant had entercd a bar
with a companion, that the companion had
beaten the bar owner to death, that dur-
ing such beating defendant had failed to
restrain his eompanion, and that defend-
ant had at least once said to the vietim
that “he had this coming,” was insuficient
to establish probable eause to belicve that
defendant had committed deliberate homi-
cide, and Jeave to file the information
should not have been granted. State ex
rel, Murphy v. MeKinnon, — M -, 556 P
2d 906,

DECISIONS UNDER FORMER LAW

Burden of Proof

Under former secction 94-2503, to sus-
tain a convietion of murder in the first
degree, it was incumbent upon the state
to show by the record not only that it
digcharged the burden resting upon it to
establish the killing by defendant, but
algo that it proved deliberation and pre-
meditation en his part., State v. Gunn, 85
M 553, 555, 281 P 757.

Degrees of Murder

Murder ¢ommitted in the perpetration
or attempt to perpetrate robbery, burgla-
ry, cte,, was murder of the first degree
under former section 94-2503 and murder
so committed is not divisible into degrees;
the court need not have instrueted as to
murder of the second degree or man-
slaughter. State v. Reagin, 64 M 481, 210
P 86; State v. Bolton, 65 M 74, 212 P 504.

As a general rule the distriet court, in
a trial for homicide, need not have given
an instruetion on second degree murder
where the killing was charged to have
heen perpetrated in the commission of one
of the felonies enumerated in former sec-
tion 94-2503, or where there was mno evi-
dence tending to show a lesser offense than
murder in the first degree. State v. Le
Due, 89 M 545, 300 P 919,

The trial court did not err in giving
an instruction on murder in the second de-
gree under former section 94-2503, as
against the contention of defendant that
under his plea of self-defense he was
either guilty of murder in the first degree
or not guilty., State v. Le Due, 89 M 545,
300 P 919.

Where tho evidence in a prosecution for
homicide under former section 94-2503 dis-
closed that the crime was committed dur-
ing a robbery or an attempt to commit
it, or failed to show tbat fact beyond a
reasonable doubt, the only permissible
verdiet, under that section, on the one
hand, was one of murder in the first de-
gree, or, on the other, of acquittal, and
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under such conditions the court was not
required to instruct on murder in the sec-
ond degree; the rule was the same where
the state relied on cirecumstantial evidence
for convietion. State v. Miller, 91 M 596,
9 P 2d 474,

In murder prosecution under former see-
tion 94-2503, jury was properly instructed
that if it found that killing was unlawfully
done by defendant with deliberation, pre-
meditation and malice aforethought, de-
fendant was guilty of murder in first de-
gree but if it believed that killing was
unlawfully done with malice aforethought,
although not deliberate and premeditated,
or that defendant was ineapable of pre-
meditation and deliberation beeause of in-
toxication at time of killing, then crime
was second degree murder. State v. Brooks,
150 M 399, 436 P 24 91.

Deliberation and Premeditation

Where, under all the circumstances, it
appeared unmlikely that the defendant
sought out the decedent to continue a
previous affray but more likely that he
aceidentally came upon the decedent’s
party, verdiet of guilty of first degree
murder could not be upheld and the judg-
ment was reduced to second degree. State
v. Gunn, 89 M 453, 300 P 212.

Under former section 94-2503, after the
state had made proof of the homicide
charged the crime was presumed to be
murder in the second degree and the bur-
den then rested upon the state to in-
troduce evidence satisfying the jury be-
yond a reasonable doubt that there was
deliberation and premeditation to raise the
crime to murder in the first degree. State
v. Le Due, 89 M 545, 300 P 919.

Where defendant was convicted of mur-
der in the second degree under former sece-
tion 94-2503, he was not prejudiced by an
instruction that the deliberation and pre-
meditation necessary to raise the erime to
murder in the first degree eould be formed
in an instant, even though the instruction
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was erroneous. State v. Le Due, 89 M 545,
300 P 919.

Fallure to Provide

Under former section 94-2501, an infor-
mation charging a husband with a willful
failure to provide for his wife and to pro-
tect her from the cold and inelement wea-
ther, as a result of which she died, sus-
tained a convietion for murder in the
gecond degree. Territory v. Manton, 7 M
162, 168, 14 P 637.

Felony Murder

Under former section 94-2503, homicide
committed in the perpetration of or am
attempt to perpetrate robbery was murder
in the firgt degree, regardless of the ab-
sence of intent to commit the latter erime;
the eapability of entertaining the felonious
intent to commit robbery was sufficient.
State v. Reagin, 64 M 481, 210 P 86.

Evidence showing homicide in the course
of a robbery could be introduced under
an information charging willful, delib-
erate, unlawful, felonious and premeditated
killing with malice aforethought. State v.
Bolton, 65 M 74, 212 P 504.

Killing of a pursuer by bank robbers
after a thirty-mile continuous and unin-
terrupted pursuit was first-degree murder
within the felony-murder rule. State v.
Jackson, 71 M 421, 230 P 370,

All who participated in a robbery, or an
attempted robbery, during which a homi-
cide was committed, were guilty of murder
in the firgt degree under former seection
94-2503, irrespective of which one of the
participants fired the fatal shot. State v,
Miller, 91 M 596, 9 P 24 474.

Where all of the circumstances indicated
homicide in the course of a robbery and
the only real question was identifieation,
request to instruet on lesser and inecluded
offenses was properly refused. State v,
Miller, 91 M 596, 9 P 24 474.

Evidence in a proseeution for murder
at nighttime in the perpetration of bur-
glary, supported by a full confession by
defendant, was sufficient to warrant the
extreme penalty under former section 94-
2503, State v. Zorn, 99 M 63, 41 P 24 513.

Defendant who hired two men to set
fire and burn his service station, during
the course of which the two men were
burned and subsequently died, was guilty
of first degree murder under the felony-
murder rule sinee any death directly at-
tributable to & plot to commit arson made
all the conspirators in the arson plot
equally guilty of first degree murder. SBtate
v. Morran, 131 M 17, 306 P 24 679.

Under former section 94-2503, an infor-
mation reciting commission of robbery and
alleging that in perpetration of robbery,
defendant killed deceased, charged murder
in first degree rather tham two separate
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and distinet crimes of robbery and pre-
meditated murder. In re Petition of Dix-
gon, 149 M 412, 430 P 24 642, cert, den.
390 US 907, 88 8 Ct 824.

Under the felony-murder rule in former
section 94-2503, both parties were guilty of
murder in first degree where evidence
clearly showed that both had kidnaped
and robbed vietim but did not clearly show
which of two had shot and killed vietim.
State v. Corliss, 150 M 40, 430 P 2d 632,
cert. den, 390 US 961, 88 8 Ct 1063.

Indictment

An indictment for murder good at com-
mon law was good under former section 94-
2501, Territory of Montana v. Stears, 2
M 324; Territory of Montana v. Young,
5 M 242, 5 P 248; Btate v, Lu Sing, 34 M
31, 85 P 521; Btate v. MeGowan, 36 M
422, 93 P 552.

Under former section 94-2501, in an in-
formation for murder, it was sufficient to
allege that the killing was with ralice
aforethought; the elements of premedita-
tion and deliberation were matters of
proof, Territory of Montana v. Stears, 2
M 324; Territory of Montana v. Me-
Andrews, 3 M 158; State v. Metcalf, 17 M
417, 43 P 182; State v. Lu Sing, 34 M
31, 85 P 521; Btate v. Hayes, 38 M 219,
099 P 434; State v. Nielson, 38 M 451, 100
P 229. Bee also State v. Guerin, 51 M 250,
152 P 747,

Under former seetion 94-2501, an infor-
mation charging that accuged committed
a murder willfully, unlawfully, felonisusly,
and premeditatedly, and of his malice
aforethought, charged murder in the first
degree, even though it failed to uss the
word “deliberately.” State v. Hliboka, 31
M 455, 457, 78 P 965.

Tt was not necessary under forme: sec-
tion 94-2503, to allege that the acts cf the
aceused were done deliberately to sustain
a conviction of murder of the first degree,
and allegations sufileient for a common-law
indiectment were sufficient for an informa-
tion. State v. Lu Sing, 3¢ M 31, 85 P 521,
See also State v. MeGowan, 36 M 4£2, 93
I 552; State v. Wolf, 56 M 493, 185 P 556,
c;isgtinguished in 142 M 459, 461, 384 P 24

Under former section 94-2501 an in-
formation stating that the defendant un-
lawfully, feloniously, willfully, premedi-
tatedly, deliberately, and with malice
aforethought, shot and killed a poerson
named, a human being, sufficiently charged
murder. State v. Crean, 43 M 47, 53, 114
P 603.

Instructions to Jury

In a prosecution for murder in the first
degree under former seetion 94-2503,
appellant could not complain of the fail-
ure of the court to instruct on the sub-
jects of manslaughter or murder of the
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sceond degree in the absence of an offer antomobile into a coulee, stopped his
by him of instruetions om those subjeets. machine and shortly thereafter shot and
State v. Reagin, 64 M 481, 210 P 86, killed one of his pursuers when he ap-

In prosecutions for first degree murder, pcared on the top of a hill, an instruetion
trial court did not err in refusing de- that homicide committed by lying in wait
fendant’s proposed instructions in the constituted murder in the first degree
language of the section on proof of corpus under former seetion 94-2503 was proper.
delieti where the matter of proof beyond State v. Jackson, 71 M 421, 230 P 370.
a reasonable doubt was ineluded in an-
other instruction, State v. Quigg, 155 M Malice Aforethought
119, 467 P 24 692. Under former section 94-2501, the dis-

In prosecution for murder, trial court tinction between murder and manslaughter
erred by giving instruction describing was that the element of malice afore-
state’s burden as “only that degree of thought entered into the former, while it
proof,” and proof beyond a reasomable was wanting in the latter. State v. Sloan,
doubt as “only such proof as may be” 22 M 203, 56 P 364,
since the inclusion of the word “only” Sufficient malice aforethought to sup-
could tend to confuse a jury composed of port convietion of second degree murder
laymen and in effect dilute the degree of was shown by defendant’s firing of weapon
guilt and proof the state is bound to at combatants, even though there was no
establish. State v. Taylor, — M -—, 515 specific intent to kill and even though the

P 24 695. one killed was the one defendant sought
to protect. State v. Cha 85 M 544, 281
Lesser Included Offense P a5, o5 !

Under former section 94-2503, where de-
fendant was charged with murder in the Sentence for Second-Degree Murder
sceond degree it was permissible for the Second-degree murder gentence of forty
jury to find him guilty of involuntary years in state prison imposed by trial
manslaughter, State v. Allison, 122 M 120, judge under former section 94-2505 was

199 P 24 279, 288. not unduly harsh and unreasonable even
when jury first attempted to return a
Lying in Walt verdict of ten years without parole. State

Where defendant had robbed a bank v. Brooks, 150 M 399, 436 P 24 91.
and in the course of his escape drove his

94.5.103. Mitigated deliberate homicide. (1) Criminal homicide con-

stitutes mitigated deliberate Homicide when a homicide which would
“Gtheérwise be deliberate homicide 1§ committed under the influence of ex-
treme mental of éiotional §tress for which there is reasonable explanatlon
oy’ excuse."l‘he reasona"blenebs of “Such explanation or excuse " shall be
defermined’ from the v1ewpom‘c of a reasonable person in the actor’s
situation. T

" (2) A person convicted of mitigated deliberate homicide shall be im-
prisoned in the state prison for a term of not less than 2 years or more than
40 years, except as provided in 95-2206.18.

History: En. 94-5-103 by Sec. 1, Ch. 513, Amendments

L. 1973; amd. Sec. 5, Ch. 584, L. 1977. The 1977 amendment substituted “a
Source: New. t;alm of not less than 2 years or more
X than 40 years, except ag provided in 95-
Commission Comment 2206.18” in subsection (2) for “any term

Seetion 94-5-103 specifies the eireum- not to exceed forty (40) years.”
stances under which the punishment for
deliberate homicide is mitigated.

DECISIONS UNDER FORMER LAW

Election of Oharge of voluntary and involuntary manslaugh.

Trial court committed reversible error ter and the state elected to specify the
in failing to admonish jury to disregard charge as involuntary manslaughter; evi-
testimony introduced to show evidence dence admitted for purpose of proving
of intent in order to prove crime of volun- intent was irrelevant to charge of in-
tary manslaughter when, at end of defend- voluntary manslaughter. State v. Newman,
ant’s case, trial court granted a motion -~ M —, 513 P 2d 258.
requiring state to elect between charge
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Instructions

Where there was evidence showing de-
fendant to be guilty of either murder of
the first or second degree or manslaughter,
the court had to give explicit instructions
to the jury that a verdict of manslaughter
as described by former section 94-2507
could be returned, under the rule that
where the evidence warrants it, instruec-
tions must be given upon every offense in-
cluded in the crime charged. State v.
Mumtord, 69 M 424, 222 P 447,

Wilere judge instructed the jury in the
language of former section 94-2507, there-
by giving the jury the definitions of both
voluntary and involuntary manslaughter,
defendant could not complain on ground
there was no evidence of voluntary man-
slaughter where the jury found him guilty
of involuntary manslaughter, State v.
Allison, 122 M 120, 199 P 2d 279.

Instruction that jury must have found
beyond a reasomable doubt that the ac-
tion of the “defendant contributed to or
was the proximate cause of the death” of
the decedent was an incorrect statement
of law sinee the use of the word “or” ecould
have been understood to have meant that
the actions of the defendant need not have
proximately caused the death but only
contributed to it. State v. Newman, —
M -, 513 P 2d 258,

Instruction reading in part “if you find

. that the deceased . . . was laboring
under the effects of a poor physical con-
dition, or had an alecoholic problem, to
sueh a degree that in all probability these
factors would have ultimately shortened
her life, and if you further find the de-
fendant inflicted a blow or blows upon
the deceased which hastened or acceler-
ated her death . . ., this is sufficient to
constitute the crime of involuntary man-
slaughter as previously defined in these
instructions,” was defective as a com-
ment on the evidence and because the

94.5.104. Neﬂlgent homicide.

(1)

CRIMINAL CODE

instruction c¢ould be understood to mean
that the actions of the defendant need not
have proximately caused the death of
decedent but only contributed to it. State
v. Newman, — M -, 513 P 2d 258.

Stepfather charged with murder in al-
leged beating death of his stepchild was
entitled to instructions on voluntary and
involuntary manslaughter in view of testi-
mony that his striking the child was for
disciplinary purposos and that he never
intended to hurt her. State v. Tayler, —
M —, 515 P 24 695,

Intoxication

In murder prosecution, jury was properly
instructed that if killing was unlawfully
done by defendant without malice or if he
was 50 intoxicated at time of killing that
he was ineapable of harboring malice
aforethought, crime was manslaughtoer as
deseribed by former section 94-2507. {State
v. Brooks, 150 M 399, 436 P 24 91.

Zudden Quarrel

Former section 94-2507 was a recogni-
tion of the frailty of human nature, and
had as its purpose the reduction of a
liomieide committed under the ecircum-
stances therein contemplated to the grade
of manslanghter. State v. Messerly, 126 M
62, 244 P 2d 1054.

Sufficiency of Evidence

Evidence that defendant was wearing a
peculiar sweatshirt which was later found
wet and bloody near the scene of the
murder along with a paring knife and a
pair of wet and bloody trousers with
the pockets ripped out, one of which
pockets was later discovered and identified
as part of the trousers belonging to de-
fendant, was sufficient to sustain convie-
tion of gecond degree murder. State v.
Fitzpatrick, — M —, 516 P 2d 605.

Criminal hommde constitutes neg-

ligent ] homunde when it is commltted negho ntly.”

(2)

A person convieted of neghgent homicide shall_be imprisoned in

the state prison for any term not to exceed ten (10) years.

History: En. 94-5-104 by Sec. 1, Ch. 513,
L. 1978

Source: Substantially the same as Model
Penal Code, section 210.4.

Commission Comment

Section 94-5-104 is addressed to homi-
cides caused by negligence as defined in
section 94-2-101(32). The megligence ap-
plicable to eriminal homicide requirey tirat
the homicidal rigsk "be of sueh a nature
411(1 degreo that to disregard it involves
a “gross deviation” from the standard of

conduct that a reasonable person would
observe in the actor’s situation.

This code provision is especially relevant
to vehicular _homieides, since.it is in-
evitable that they will predominate in
pumber, In this eountry, however, it has
been, very difficult to conviet the negligzent
motorist..of A~ .nnmma.l_.hnmmlﬂ&. Heveral
states have attempted with varying sueccess
to deal with the problem by enacting
speeidl “legislation, -but -suehlegislation
should not be necessary in Montana with
“roper-application of thia provision. Clear-
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ly, if the evidence does not make out
a case of negligence, as negligence is here-
in defined, there is no reason for creating
¢riminal liability for homicide, as dis-
tinguished from any other traffic offense.

94-5-104

However, because of the diverse facts sur-
rounding negligent homicides the sentenc-
ing judge is given freodom to sentence the
act either as a misdemeanor or a felony.
See section 94-1-105.

DECISIONS UNDER FORMER LAW

Deogree of Negligence

The negligent handling of a loaded fire-
arm causing or contributing to the death
of another personm, could be found to sup-
port of convietion of involuntary man-
slanghter within the meaning of gubdivi-
sion 2 of former section 94-2507, State v.
Kuvum, 55 M 436, 178 P 288.

Conviction of involuntary manslaughter
in the commisgsion of a lawful act under
former section 94-2507 required a higher
degree of megligence than to establish
liability in a eivil case; it required aggra-
vated, eulpable or gross negligence, or
recklessness, a disregard for human life or
an indifference to consequences, such a
departure from the conduet of an ordi-
parily prudent or careful man under the
circumstances as to be incompatible with
a proper regard for human life. State v.
Powell, 114 M 571, 138 P 24 949,

Evidence in a manslaughter prosecution
showing that defendant driver, blinded by
hright lights of an approaching ear, drove
off the highway into a shallow depressien
filled with a pile of rocks hidden by brush,
causing the car to sideswipe a trec, was
insufficient to sustain convietion on theory
of eriminal negligence. State v, Bast, 116
M 329, 337, 151 P 2d 1009,

‘Where the court instructed the jury
that in order to find the defendant guilty
of manslaughter under former section 94-
2507, it must find that the defendunt
committed an unlawful act, not amounting
to a felony, and that the unlawful act
wus the proximate cause of the injury and
death; and then in a later instruetion de-
fined criminal negligence as such that
amounts to a wanton, flagrant, or reckless
disregard of consequences or wiliful in-
difference of the safety or rights of others,
the instruetions taken as a whele are
correct. For while the former may, stand-
ing alone, be inaceurate or even erro-
neous, yet as qualified and explained by
other portions of the charge, in pari
materia, it fully and fairly submitted the
case to the jury. State v. Bosch, 125 M
566, 242 P 2d 477.

Instruction permitting econvietion on
findings that defendant was on wrong side
of road and that decedent in no way
contributed to the aceident was reversible
error in that it did not require union of
aet and eriminal negligence and there was
no instruetion to consider the instructions
as a whole. State v. Strobel, 130 M 442,
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304 P 2d 606, explained in 134 M 519, 525,
333 P 2d 1017, 1021,

Defendant who deliberately drove his car
around curve at a speed which he must
have known was dangerous to the lives
of himself and his passengers was properly
convicted of involuntary manslaughter un-
der former section 94-2507. State v.
Pankow, 134 M 519, 333 P 24 1017, 1019,

Lack of due eaution or circumspection
as required by former section 94-2507, in
lawfully correeting child eould be found
from doetor’s testimony that basal skull
fraeture and fatal liver {ransection re-
quired severe and extemsive force. State
v. Henrich, 159 M 365, 498 P 24 124,

Double Jeopardy

Prosecution for involuntary manslaugh-
ter under former section 94-2507 was not
barred by defendant’s prior convietion
upon guilty pleas to driving while in-
toxicated and operating motor vehicle with
improper brakes arising from same ae-
cident, Btate v, MeDonald, 158 M 307, 491
P24 711

Failure to Provide

TFailure of parents to provide food for
baby, with resulting death from starva-
tion, the baby weighing only ten ounces
more at five months than at birth, was
such eculpable negligence as to show a
disregard for human life or an indifference
to consequences, and would support
convietion for involuntary manslaughter
even without an intention to cause death.
State v. Bischert, 131 M 152, 308 P 24
969.

Husband’s failure to provide medical at-
tention for wife for two days after she fell
and sustained serious injuries was such
culpable negligence as to support convie-
tion for involuntary manslaughter, even
though wife protested that she did not
nced attention, where she was in semi-
comatose condition and obviously did need
attention. State v. Mally, 139 M 599, 366
P 24 868,

In prosecution for inveluntary man-
slaughter based on failure to provide
mediecal attention, the stdte had no duty
to prove that defendant ecould pay for
medical attention and it was a matter of
defense to show that defendant could
neither pay for attention nor obtain it
under the poor relief laws. Stute v,
Mally, 139 M 599, 366 P 24 868.
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Where wife died from subdural hema-
toma after a period of unconseiousness,
hushand’s failure to summon medical as-
gistance for period of twenty-eight hours
was mnot such degree of culpable neg-
ligence as to support a convietion of
involuntary manslaughter under former
section 94-2507 where unconsciousness ap-
peared to have been from intoxication,
wife appeared to be breathing well, and
fricnd advised only bed rest. State v.
Decker, 157 M 361, 485 P 2d 695.

Indictment and Information

An information charging that defendant
“did willfully, unlawfully, knowingly and
feloniously kill ore B., a human being,
contrary to the form” ete., was sufficient
to charge manslaughter under former sec-
tion 94-2507, even though it did not
specify whether the erime had heen either
voluntarily or involuntarily eommitted.
State v. Gondeiro, 82 M 530, 268 P 507,
overruled on other grounds in State v.
Bosch, 125 M 566, 242 P 24 477,

Instructions to Jury

Defendant could not complain of jury
instruction in the language of former sec-
tion 94-2507, including the definitions of
both voluntary and involuntary man-
slaughter, on ground there was no evi-
dence of voluntary manslaughter, where
the jury found him guilty only of in-
voluntary manslaughter, Btate v, Allison,
122 M 129, 199 P 2d 279.

When court withdrew murder charge and
submitted case to jury on question of
manglaughter, it should have modified its
iustruction on intent to cover intemt re-
quired for manslaughter, but failure to
do so was not prejudicial to defendant
convicted only of involuntary manslaugh-

94-5-105. Repealed.
ERepeal

Section 94-5-105 (8ee. 1, Ch. 513, L.
1973; See. 1, Ch. 262 L 1974 See. 14 Ch
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ter. State v. Allison, 122 M 120, 199 P 24
279.

Intent

In prosecution for involuntary man-
slaughter under former section 94-2507
the issue was one of criminal negligence
rather than intent, and instruetion that
“intent is not an element of involuntary
manslaughter” was proper. State v. S8ouh-
rada, 122 M 377, 204 P 24 792.

Willful or evil intent was not an ele-
ment of involuntary manslaughter under
former section 94-2507. State v. Souh-
tada, 122 M 377, 204 P 24 792; State v.
Messerly, 126 M 62, 244 P 23 1054; State
v. Pankow, 134 M 519, 333 P 24 1017.

In murder prosecution, jury was proper-
ly instructed that if killing was unlaw-
fully done by defendant without malice or
if he was so intoxiecated at the time of
killing that he was ineapable of harbor-
ing malice aforethought, erime was man-
slaughter as described by former secction
04-2507. State v. Brooks, 150 M 399, 436
P 2d 91.

Juvenile Defendant

Driving while intoxicated was an un-
lawful act within the meaning of former
section 94-2507 even though, because de-
fendant was a juvenile, he ecould have
been prosecuted ounly under the Juvenile
Aect. State v. Medicine Bull, 152 M 34, 445
P 2d 916,

Lesser Included Offense

Where defendant was eharged with mur-
der in the second degree it was permis-
sible for the jury to find him guilty of
involuntary manslaughter under former
section 94-2507, State v. Allison, 122 M
120, 199 P 24 279.

359, L. 1977), relating to death sentence
for deliberate homicide, was repealed by
Sec 16, Ch. 338, Laws 1977.

94-5-106, KAldmg or sohcﬂung sulclde~ (1) A person who purposely
aids or solicits another to Gommit-suicide, but such suicide does not occur
commits the offense of aiding or soliciting suicide.

(2) A person convicted of the offense of aiding or soliciting a suicide
shall be imprisoned in the state prison for any term not to exceed ten

(10) years.

History: En. 94-5-106 by Sec. 1, Ch. 513,
L. 1973.

Source: New.

Commission Comment

If the conduct of the offender made
him the agent of the death, the offense is
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criminal homicide notwithstanding the
consent or even the solicitations of the
vietim., See sections 94-5-101 through 94-
5-105.

Rather than relying on aiding or solieii-
ing an attempted homicide, this section
sets forth the specific formula to make
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such acts punishable. The rationale behind that the act typifies a very low and
the felony sentence for the substantive dangerous regard for human life.
offense of aiding or soliciting suicide is

Part Two

. Assault
94-5-201. Assault. (1) A person commits the offense of assaunlt if
he: ) ¢

(a) purposely or knowingly causes bodily injury to another; or v

(b) neghgently causes bodily injury to another with a weapon; or

(¢) purposely or knowingly makes physical contact of an insulting
or provoking nature with any individual; or

(d) purposely or knowingly causes reasonable apprehension of bodily
injury in another” The purpose to cause reasonable apprehension or the
knowledge “that reasonable apprehension would be caused shall be pre-
sumed in any case in which a person knowingly points a firearm at or in
the direction of anoﬁher( ether or not the ot‘fender behev the firearm
_to be loaded. T

(2) A person convicted of assault shall be fined not to exceed five
hundred dollars ($500) or be imprisoned in the county jail for any term
not to exceed six (6) months, or both. -~ . ¢

History: En. 94-5-201 by Sec. 1, Ch. 513, mitted purposely, knowingly or negligent-

L. 1973. ly, thus maintaining the intent element
Source: Substantially the same as Model consistent with the other proposed statutes
Penal Code, section 211.1. dealing with offenses against the person.
It should be pated that ‘‘battery” ie.,

Commission Comment _ -wtual“EOdlly injury or contact of &0me

he oﬂ:‘ense

Thi tio o8 -what is generall kind, 15 a1 vssenttal sleiien of-J
knowz ifsﬁ “simc?glimulht?’ ‘Thag Eeoectloz of “mEvATIt WAl InStaTiecs” '_% _those
makes severalh%!mges in the 01d assault arising under mﬂﬂmn:@)@ ho type
law. The primary change is that it sets of-mppretrensici Tequired as an element of
forth the éléments of the oﬁense _of HssAult the offcnse under subdivision (1)(d) is
spacifreatly-Tathisrthah afsigning to The apprehension of bodily injury, and not
offense-sonduet—nab—eovered— by —other Apprehension of mere physical contact.
more serious -assault. prowisiomm-Anether (See section 94-2-101 (54), bodily injury.)
change is that the offense must be com-

DECISIONS UNDER FORMER LAW

Instructions in the third degree as defined in former

Instracting jury on assault by willfully section 94-603. Btate v. Karri, 84 M 130,
inflicting grievous bodily harm when de- 276 P 427,
fendant had been charged with assault Tt was error to refuse defendant’s in-
with intent to prevent or resist his lawful  gtryctions defining assault in the third
detention or apprehension was harmless Jogree under former gection 94-603, and
error where the evidence conclusively jngtead to instruet the jury as to assanlt
demonstrated defendant’s guilt of the j; the first and second degree under
offense charged. State v. Jones, — M —, former sections 94-601 and 94-602 respeec-

505 P 2d 97. tively, but omitting any instruetions de-
i fining what felony was intended to be
Instructions to Jury committed by assaulting a person with a

Where the only evidence of assault was gun. Since the jury had no way of know-
by pointing a firearm, defendant was ing what felony, if any, the defendant
guilty of assault in the seecond degree intended to commit upon a person by
under former section 94-602 or not guilty vpointing a gun at him, the jury should
at all, so that it was error to give an have been allowed to consider whether
instruction on the law applicable to assault or not defendant was guilty of third

b1
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degree assault. State v, Quinlan, 126 M  chemiecals, which failed to find that the
52, 244 P 24 1058, overruled on other assanlt was committed willfully or mali-

grounds in 158 M 102, 111, 489 P 24 99. ciously, or with intemt to injure, was a
verdiet of guilty of assault in the third
Intent degree under former seetion 94-603. State

A verdiet finding a defendant guilty of v. Distriet Court, 35 M 321, 324, 89 P 63.
an asgault with corrosive acids and eaustic

94.5202, Aggravated assault. (1) A person commits the offense of
aggravated assault if he purposely or knowingly causes:

(a) serious bodily injury to another;

(b) bodily injury to another with a weapon;

(¢) reasonable (LI)])IC}](‘IISIOM of serious bodily njury in another by
use of a weapon; or

(d)  bodily Tnjury to a peace officer.

(2) A person convicted of ageravated assault shall he imprisoned in
the state prison for a term of not less than 2 years or more than 20 years,
except as provided in 95-2206,18.

History: En. 94-5-202 by Sec. 1, Ch. 513, ifs discretion in sentencing him to fiftean

L. 1973; amd. Sec. 6, Ch, 584, L. 1977. years imprisonment, even though a psy-
Source: Substantially the same as Model  chiatrist testified that defendant was suf-
Penal Code, seetion 211.1(2), fering from a treatable neurosis at the
time of the beating, had undergone trect-

Commission Comment ment and was no longer a threat to any-

This section covers assaults committed ©01¢, and even though the court had relicd
under circumstances of aggravation. The ON information concerning the Vl(‘tln"S
elements of assault generally must be pres- ¢ondition which was later contested in de-
ent in addition to the aggravating fac- fendant’s petition to the sentence review
tor of causing serious bodily injury (See g“”:m“ State v, Mann, — M —, 546 P
section 94-2-101(54) with purpose or knowl. =4 515.
edge. It should be noted that the erime « ; : ”
of battery is merged within tho assault T?ubstantllal Risk of Death . L.
provision by dlract refarence o physical te question of Whethqr' the' vietim of
contact, bodily injury and serious bDodily 211 offense un'der this sec’tlon incurred a
tnjury in soction 94-5-201(a) and-(b) and substantial risk of death” as a result of

N p his injuries is ome of fact to be deter-
¢) and section 94-5-202(a) and (b). Classi- . ,
gal) assault in a tort se(ns)e is iE‘lc)Iuded in mined by the jury and does not depend on

scetions 94-5-201(d) and 94-5-202(c). ‘V‘i]'%tl};fgr,]‘f_"{\}"fi“?,],syég1111702‘5(10{3.(%1;?5' Stae
Amendments

The 1977 amendment substituted “a
term of not less than 2 years or more than
20 years, cxeept as provided in 95-2206.18”
in subsection (2) for “any term mnot to
exceed twenty (20) years”; and made
minor changes in phraseology.

Weapons Used

Maultiple eounts of aggravated assault
under subdivision (1)(h), specifying vari-
ous probable weapons, are unnecessary to
inform the defendant of the charges
against him sinee an information of ag-
gravated assault naming weapons in the

Sentence alternative fulfills the notice require-

Where defendant was econvieted under ments. Stato ex rel. MeKenzie v. Distriet
this section of beating his two-year-old Court of Ninth Judieial Dist, — M -,
foster child, the trial court did mot abuse 525 P 2d 1211.

DECISIONS UNDER FORMER LAW

Grievous Bodily Harm to bear and serious in mature, was proper.
Instruction defining term “grievous bod- State v. Laughlin, 105 M 490, 73 P 2d
ily harm” as used in subdivision 3 of 718,
former section 94-602 to include any in-

jury ealculated to interfere with the Instructions to Jury
health or comfort of the person injured, Defendant charged with second degree
and that the word “grievous” means atro- assault under former section 94-602 bun

cious, aggravated, harmful, painful, hard convicted only of third degree assault

b2
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under former section 94-603 was not prej-
udiced by jury instruction comprising all
tie subdivisions of seetion 94-602. State
v. Farnham, 35 M 375, 89 P 728,

Intent

It was not neeessary to allege, in an in-
. formation for an assault and battery in
the seeond degree, as defined in subdivi-
gsion 3 of former section 94-602, that “the
assault was commitbted with the intent
to infliet grievous bodily harm,” be-
word “intent” in defining the crime. State
cause the statute did not inelude the
v. Broadbent, 19 M 467, 48 P 775. See
also State v. Bloor, 20 M 574, 52 P 611;
Htate ex rel. Webb v. Distriet Court, 37
M 191, 95 P 593.

In cases of assault of the first degree
under former section 94-601 where the
specific charge in the information was
“assault with intent to kill” the in-
struction should have omitted all refer-
ence to murder or manslaughter, and ad-
vised jurors, in lieu thereof, that, to
sustain the information, they must find, be-
yond a reasonable doubt, that the as-
sault was committe' with intent to kill
State v. Schaefer, 35 M 217, 88 P 792, dis-
tinguished in 135 M 139, 147, 337 P 24
924.

Evidence was insufficient to justify a
conviction of second degree assault with
a deadly weapon under former section
94-602 where it was disclosed that the
defendant was hunting jack rabbits at
the time; that he never knew the pros-
ecuting witness prior to the day of
the alleged assault; that the rifle was
extremely sensitive and would fire upon
being brushed against an object such as
clothing or even a change in temperature
might fire the gun; and that the defend-
ant was an instruetor in firearms in the
army during the war and would not have
missed from the distance of eight feet
had he been aiming at the prosecuting
witness. State v. 8Smith, 126 M 124, 246

ad 227,

In prosccutions for first degree assault
under former section 94-601, the element
of felonious intent had to be determined
from the facts and circumstances of the
particular case; criminal intent is rarely
susceptible of direet or positive proof
and therefore must usually be inferred
from the facts testified to by witnesses
und the eircumstances as developed by the
evidence, State v. Madden, 128 M 408, 276
P 24 974,

Proof of specific intent was necessary
in second degree assault charges only under
subdivisions 1, 2 and 5 of former section
94-602. State v. Straight, 136 M 255, 347
P 2q 482.

That defendant was able to form spe-
cific intent to ecommit first degree as-
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sanlt under former section 94-601 was
properly inferred from evidenee that, al-
though intoxicated, defendant turned off
lights inside apartment, reached into near-
by drawer and prepared revolver for ac-
tion, surrendered to police, walked out of
apartment under own power with handsg in
air and after arrest had no difficulty in
recounting recent events to police. State
v, Lukus, 149 M 45, 423 P 24 49.

Refusal to instruct that in every ecrime
there must exist union or joint operation
of act and intent or eriminal negligence
as provided by statute was not error in
prosecution for second degree assault as
defined in subdivision 4 of former section
94-602 which required only general non-
statutory intent to do harm willfully,,
wrongfully and unlawfully and did not
require specifie statutory intent to do any
particular kind or degree of injury to vie-
tim. State v. Fitzpatrick, 149 M 400, 427
P 24 300.

In prosecution for first-degree nassault
under former section 94-601, instruction
dealing with intent and proof thercof
was properly given since intent was es-
scntial element of crime. State v. Gal-
lagher, 151 M 501, 445 P 2d 45.

Specifie intent was not a necessary ele-
ment of second degree assault under
former section 94-602 upon showing of
willful or wrongful infliction of grievous
bodily harm upon another, and court prop-
erly refused instruetion thereon notwith-
standing statute providing that there must
be unity of aet and intent since latter
statute was not appliecable if speecifie in-
tent was pot an ingredient of crime
charged. State v, Warrick, 152 M 94, 446
1* 24 916.

Digmissal of first degree assault charge
under former section 94-601 was properly
refused where there was ovidence to sup-
port finding of jury that defendant had
nccessary intent. State v, Bentley, 155 M
383, 472 P 24 864, distinguished in 157
M 452, 458, 486 P 24 863.

Intent was to be judged objectively in
first degree assault cases under former
section 94-601 and not by the seeret mo-
tive of the actor or some undisclosed
purpose merely to frighten, State v.
Cooper, 158 M 102, 489 P 24 99, over-
ruling State v. Quinlan, 126 M 52, 244
P 24 1058,

Tesser Included Offense

In a prosecution for assault in the first
degree under former seetion 94-601 the
court could properly submit to the jury
the question whether, in the evidence, the
defendant, if not guilty as charged, was
not guilty of assault in the second degree.
State v. Papp, 51 M 405, 153 P 279,

Where the only evidence of assault was
hy pointing a firearm, defendant was either
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guilty of second degree assault under
former section 94-602 or not guilly of
any offense, so that the giving of an in-
struction on third degree assault under
former section 94-603 was error. State v,
Karri, 84 M 130, 276 P 427.

Where the facts disclosed by the evi-
denee under an information charging first
degree assault under former section 94-
601 constituted at least a second degree
agsault under former section 94-602 as
found by the jury, or no offense at all,
court was correet in not giving an instrue-
tion on third degree assault as deseribed
by Cformer section 94-603, particularly
where the record did not disclose any
request for such an instruetion. State v.
Satterfield, 114 M 122, 132 P 24 372.

Trial court properly refused to instruet
jury on third degree assault under former
seetion 94-603 and limited jury’s determi-
nation to conviction on second degree as-
sunlt under former geetion 94-602 or ac-
quittal, where grievous bodily harm was
inflicted and only issue was whether aect
causing injury was accidental. Btate v.
Manning, 160 M 50, 499 P 24 771,

Pleadings

An information charging defendant with
having willfully, unlawfully, and feloni-
ously assaulted a person with a piece of
iron pipe, with intent to inflict grievous
bodily harm, was sufficient to charge the
defendant with an assault with intent to
commit a felony under former section 94-
602, and gave the district court jurisdie-
tion to try the cause. State v. Farnham,
35 M 375, 89 P 728.

An information charging that defend-
ant “did willfully, unlawfully, wrong-
fully, intentionally, and feloniously as-
sault one 8., by throwing said 8. from a
moving streetear, with intent to inflict
grievous bodily harm upon said 8., was
sufficient to charge assault in the second
degree, under subdivision 3 of former
section 94-602, 8tate v. Tracey, 35 M
552, 90 P 791.

An information charging assault in the
first degree with a deadly weapon under
former section 94-601 was sufficient, the
words following deseriptive of the weap-
on, “to wit, an instrument about a foot
long with a knob on the striking end,”
being surplusage, the only effect of
which was to confine the prosecution to
proof that the assault was committed with
the instrument deseribed and not with
some other. State v. Maggert, 64 M 331,
209 P 989,

In charging the erime of assault in the
sccond degree under former section 94-602,
by willful or wrongful wounding or in-
flicting grievous bodily harm upon another,
either with or without a weapon, the use
of the word “feloniously” was not an
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adequate substitute for “willfully” or
“wrongfully.” State v. Williams, 106 M
516, 79 P 2d 314.

Information echarging defendant with
unlawfully threatening another by point-
ing a loaded revolver at him charged a
criminal offense under former section 94-
602. State v. Storm, 124 M 102, 220 P 24
674,

Information charging that defendant
committed assault in the second degree
under former section 94-602 by willfully,
wrongfully, unlawfully, and feloniously
assaulting a human being by wounding
and inflicting grievous bodily harm con-
trary to form, force and effect of statute,
sufficiently informed defendant of the
crime with which he was charged. Srate
v. Straight, 136 M 255, 347 P 24 482.

Under former section 94-6423 iuforma-
tion containing single count charging sec-
ond degree assault under former seciion
94-602 was proper where only that ecrime
was involved with at least two different
ways of committing it; ome by a direct
assault and the other by aiding and
abetting. State v. Zadick, 148 M 296, 419
P 24 749,

Probable Cause

Denial of state’s second application for
leave to file information charging assault
on ground that probable cause was not
shown was an abuse of diseretion where
supplementary proof as to probable cuuse
in the form of affidavits of deputy county
attorney and six witnesses and copy of
police report were filed, and where the
distriet court, had, in denying first appli-
cation for failure to have witnesses en-
dorsed thereon, commented that probable
cause existed. State ex rel. MecLatchy
v, Distriet Court, 144 M 216, 355 P 2d
245.

While mere recital of injuries was not
medically precise or overwhelmingly per-
suasive, but did show that injuries had
been inflicted and that doctor, who was to
testify at trial, had examined the victim,
there was sufficient evidence stated in the
information to establish probable cause
that a second degree assault under former
section 94-602 had been committed. State
ex rel. Pinsoneault v. Distriet Court, 145
M 233, 400 P 24 269.

Sentence

Defendant was properly given eightaen-
year gentence for assault in first dejree
under former section 94-601 where he plead
guilty to three prior felony convietions.
State v. MecLeod, 131 M 478, 311 P 2d
400.

Sufficiency of Evidence

Where evidence did not show that de-
fendant pointed gun at sheriff after he
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was handed paper by deputy which pur-
ported to be a warrant but was not, evi-
dence was insufficient to support a con-
vietion under either subdivision 4 or 5 of
former section 94-602. State v. Storm, 124
M 102, 220 P 24 674.

Evidence was sufficient to justify a con-
vietion of second degree assault under
former section 94-602, when it was shown
that defendant was with a group of boys
who fired a barrage of shots at a house
and some of the pellets hit the house;
faect that prosecuting witness had moved
to a position away from line of fire did
not prevent the attack from being an as-
gault upon him. State v. Simon, 126 M
218, 247 P 2d 481.

Evidence that defendant had previously
threatened to kill sheriff and shortly there-
after pointed a loaded rifle at his stomach
at point blank range and said he was go-
ing to shoot him supported eonvietion of
first degree assault under former section
94-601. State v. Cooper, 158 M 102, 489
P 2d 99.

Where testimony indicated that only
use of pistol by defendant was in restrain-
ing three girls who were hard to man-
age, used foul language, had taken
sunglasses off racks with no apparent in-
terest in purchasing any, spent a long
time in the restroom, attempted to sell
defendant and his helper magazines, and
that one of the girls had thrown a pop
bottle in the general direetion of the de-

94.5-203. Intimidation.

94-5-203

fendant, and there was no substantial evi-
dence as to the fear or apprehension of
the girls, trial court’s conviction of sec-
ond degree assault under former section
94-602 was reversed. State v. Sanders, 158
M 113, 489 P 24 371, distinguished in —
M —, 552 P 24 616.

Variance between Charge and Proof

In a ecase in which the information
charged assault with intent to commit
rape, it was correet to instruct that the
jury could find defendant guilty of either
assault in the second degree or not guilty,
and the instruction did mnot have to be
that defendant was either guilty of as-
sault with intent to eommit rape or not
guilty. State v. Collins, 88 M 514, 294
P 957.

Where defendant was charged with as-
sault in the second degree as defined in
subdivision 4 of former section 94-602 by
use of a weapon likely to cause grievous
bodily harm, it was error to introduce
evidence that defendant in pointing firearm
was resisting a lawful arrest by sheriff in
violation of subdivision 5 of that section.
State v, Storm, 124 M 102, 220 P 24 674.

Even though, in an information charg-
ing second degree assault under former
section 94-602, it was not charged spe-
cifically that a belt was used in the as-
sault, admission of evidence that a belt
was used was not error. State v. Btraight,
136 M 255, 347 P 2d 482.

(1) A person commits the offense of intimi-

dation when, with the purpose to cause another to perform or to omit the
performance of any act, he communicates to another a thrcat to perform
without lawful authority any of the following acts:

inflict physical harm on the person threatened or any other person

subjeet any person to physical confinement or restraint; or

(a)
or on property; or
(b)
(e) commit any criminal offense; or
(d) accuse any person of an offense; or
(e) expose any person to hatred, contempt, or ridicule; or

(f) take action as a public official against anyone or anything or
withhold official action, or cause such action or withholding.

(2) A person commits the offense of intimidation if he knowingly
communicates a thiéator-false—report-of a pending fire, explosion, or
disaster which would endanger life or property.

(3) A person convicted of the offense of intimidation shall be im-
prisoned in the state prison for any term not to exceed ten (10) years.

History: Xn. 94-5-203 by Sec. 1, Ch.
513, L. 1973.

Source: Substantially the same as Illi-
nois Criminal Code, Chapter 38, section
12-6.

Commission Comment

Intimidation requires a specific purpose
to calise ENotHAT to-perfoTr "oT to omit”
the performpii¢ge—of “dfiy act (such as
testifying), and the threntymust be “com-
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municated” with that purpose. It is also more serious offenge, or both intimidation
required that the act threatened, if per- and such offense, This section is all inelu-
formed, would be “without lawful -au- sive and includes public officials acting
thority.” The section anticipates, there- without authority.

fore, that the accused is apprehended and The maximum penalty is relatively
prosceuted for intimidation Wbefore the harsh, but since there is no minimum
harm threatened is performed. If the sub- sentence the judge is able to fix the pen-
stantive harm oceurs, the accused is sub- alty to suit the erime,

ject to prosecution and punishment for the

DECISIONS UNDER FORMER LAW

Instructions to Jury Threat To Discharge Worker

The giving of an insiruction defining The right of an employee to work is not
the word “extortion” in the language of property, and therefore a complaint charg-
former section 94-1602 was not objec- ing a foreman with extorting money from
tionable, in an action to recover money an employee by a threat to discharge him
paid under duress, it not being error to did not charge the crime of extortion
give instructions containing abstraet under former section 94-1602. In re
statcments of statutory law where the MeCabe, 29 M 28, 73 P 1106.
facts are few and simple. FEdquest v.

Tripp & Dragstedt Co.,, 93 M 446, 19 P
2d 637,

Part Three
Kidnapping-

94-5-301. Unlawful restraint, (1) A person commits the offense of
unlawful _restraint if he knowingly or purposely and without lawful
aut'?mrlty Testrains another so as to interfere substantially with his liberty.

(2) A person convicted of the offense of unlawful restraint shall be
fined not to exceed five hundred dollars ($500), or be imprisoned in the
county jail for any term not to exceed six (6) months or both.

History: FEn. 94-5-301 by Sec. 1, Ch. for the offense which embodies restraining

513, L, 1973, another without authority of law. The
Source: New. prineipal distinctions between this section
and the old code provision of R. C. M.

Commission Comment 1947, section 94-3576 are the inclusion of

This section is intended to deal with the the requirements of kno_wledge 311_‘1 pur-
problem of false imprisonment; however, Dose, and the substantial reduetion in
unlawful restraint is a more aceurate name  Penalty.

DECISBIONS UNDER FORMER LAW

Civil Liability viet and thus defaining him unlawfully
False imprisonment was treated as a when the prison board had not awarded

toztand alio as a_crime under formef the good behavior time. Stephems v. Con-
section  94- 3578, the deﬁmhon bemg_‘the ley, 48 M 352, 138 P 189,
same in elther cage. The liability. of Where, after an officer obtained the cus-
a wrongdoer did not de vend primarily tody of another by a privileged arrest, he
upon his mental attitude. roeger v. Pass- failed to use due diligence in taking him
mote, 36 M 504,93 P 805." promptly before a proper court or magis-

Former section 94-3576 which defined trate, his misconduct made him lable to
the erime of false imprisonment, definod the person arrested only for suech harm
also the civil wrong resulting from it; as was caused thereby but not for the ar-
therefore, in order to make out a case for rest or for keeping him in eustody prior to
damages, the plaintiff had to allege a viola- such misconduet; false imprisonment as
tion of his personal liberty, and that such defined by former section 94-3576 did not
violation was without legal justifieation. exist until the moment the imprisonment
Slifer v, Yorath, 52 M 129, 155 P 1113, became unlawful, Cline v. Tait, 113 M

475, 129 P 24 89,

Official Restraint Tn an aection for false imprisonment

Warden could not be held liable for  brought by plaintiff against a sheriff and
failure to allow good behavior time to con- the surety on his official bond based on
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unnecessary delay in taking plaintiff be.
fore a magistrate, it was necessary that
the plaintiff prove that a magistrate was
available on the partienlar day when the
false imprisonment allegedly occurred.
Rounds v, Bucher, 137 M 39, 349 P 24
1026, 98 ALR 2d 962.

Release of Civil Claim

Where plaintiff compromised an action
against the sheriff and his surety for false
imprisonment and executed a release of
defendants captioned “release in full of

94.5-302. Kidnapping. (1)

94-5-302

all claims” and reciting that plaintiff aec-
cepted said sum as “complete compensation
for all injuries sustained in connection
with” the matters set forth in the com-
plaint, a subsequent false imprisonment
action against the county attorney was
properly dismissed on motion for judg-
ment on the pleadings, nothing appearing
in the release reserving plaintiff’s right to
proceed against the county attorney.
Beedle v, Carolan, 115 M 587, 148 P 2d
559.

A person commits the offense of kidnap-

ping if he knowingly or puiposely and without lawful authority restrains
another person by either secreting or holding him in a place of isolation or
by using or threatening to use physical force.

(2)

A person convicted of the offense of kiduapping shall be imprisoned

in the state prison for a term of not less than 2 years or more than 10 ycars,

exeept as provided in 95-2206.18.

History: En. 94-5-302 by Sec. 1, Ch. 513,
L. 1973; amd. Sec. 7, Ch. 584, L. 1977.
Source: New,

Commission Comment

Both the Illinois Criminal Code and the
Model Penal Code kidnaping provisions are
marked by great detail in defining the of-
fense. Under the Illinois Code, kidnap-
ing may be either gimple (misdemeanor or
felony) or aggravated (felony), and
there is g third offemse entitled unlawful
restraint  (misdemeanor). The Model
Penal Code contemplates offenses called
kidnaping, felonious restraint, false impris-
onment, and interference with custody. A
detailed statement of the eirenmstances re-
quired for each offense is given in each
provision.

It is possible that such a detailed treaf-
ment of the kidnaping provisions will lead
to difficulties in interpreting ambiguous
conduet and relating it to the stated of-
fenses. Too often conduct which seems
criminal escapes the precise language of

the statutes. The commission concinded
that a earte blanche approach whereby the
offenges of kidnaping and wunlawful re-
straint are given broad definition was war-
ranted. Any leniency justified by the
character of such ambiguous conduet could
hest be congidered and given effect in the
scntence imposed. If this approach is
utilized the range of punishment that may
he imposed should be substantial.

It should be noted that subsection (1)
conforms with current Montana law, that
a showing of actual physical violence or
threat of personal injury are not reguired
to prove the force necessary to establish
the crime. (State v. Walker, 130 M 276,
362 P 24 548, 550.)

Amendments

The 1977 amendment substituted
term of not less than 2 years or more than
10 years, except as provided in 95-2206.187
in subsection (2) for “any term not lo ex-
eeed ten (10) years”; and made minor

changes in punctuation and style.

ey

DECISIONS UNDER FORMER LAW

Force or Threat

Defendant was guilty of confining pris-
on guard secretly against his will under
former seetion 94-2602 where the evi-
dence showed that defendant, an inmate
of the state prison, walked behind pris-
on guard with a knife, after another
inmate had disarmed the guard, until the
inmates had placed the guard in isolation.
Btate v. Frodsham, 139 M 222, 362 P 2d
413,

On the trial of defendant charged with
kidnaping a prison guard econtrary to
former section 94-2602 a showing of actual
physical violence or threat of personal
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injury was not required to prove the
force wpecessary to establish the crime.
State v. Walker, 139 M 276, 362 P 2d
548.

Pleadings

An information under former gection
94-2602 was sufficient if it contained u
gtatement of faets constituting the of-
fense charged in ordinary and concise lan-
guage so as to enable a person of com-
mon understanding to know what was
intended. State v, Randall, 137 M 534,
353 I 2d 1054, 100 ALR 2d 171,
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Information charging kidnaping “with them at an undisclosed place within the
intent” to confine ¢learly charged violation prison. State v. Randall, 137 M 534,
of former section 94-2602, rather than 353 P 2d 1054, 100 ALR 24 171.
former section 94-2601, which required .
that defendant “attempt or caunse” con- Willfulness
finement, State v. Corliss, 150 M 40, 430 Where defendant was charged with kid-
P 24 632, cert. den. 390 US 961, 88 8 Ct naping a prison guard under former sce-

1063. tion 94-2602, it was a question for the
jury whether defendant was acting under
Secret Confinement duress or coercion because of threats made

The requirement of seerecy in former to him by other eonviets participating in
seetion 94-2602 was met where prison in- riot. State v. Walker, 139 M 276, 362
mates took guards as hostages and held P 23 548.

94.5-303. Aggravated kidnapping. (1) A person commits the offense
of aggravated kidnapping if he knowingly or purposely and without lawful
authority restrains another person by either secreting or holding him in a
place of isolation or by using or threatening to use physical force, with any
of the following purposes:

(a) to hold for ransom_or reward or as a shield or hostage;

(b) to facilitate commission of any felony or flight thereafter;

(e) toinfliect bodily injury on or to terrorize the vietim or another;

(d) to interfere with the performance of any governmental or political
funection; or

(e) to hold another in a condition of involuntary servitude.

(2) Except as provided in 95-2206.18, a person convicted of the offense
of aggravated kidnapping shall be punished by death or life 1mpr1sonment
as provided in 95-2206.6 through 95-2206.15 or be 1mpr1soned in the state
prison for a term of not less than 2 years or more than 100 years unless
he has voluntarily releaged the victim, alive, in a safe place, and not suffer-
ing from serious bodily injury, in which event he shall be imprisoned in
the state prigson for a term of not less than 2 years or more than 10 years.

History: En, 94-5-303 by Sec, 1, Ch. 513, “death or life imprisonment as provided
L. 1973; amd. Sec. 12, Ch. 338, I.. 1977; in 95-2206.6 thlough 95-2206,15” in subscc-

amd. Sec, 8, Ch. 584, I.. 1977. tion (2) for “death as pr_owded in scetion
Source: Substantially the same as Model 94-5-304”; and made minor changes in
Penal Code, section 212.1, punctuation and style,
co ssion Comment Chapter 584, Laws of 1977, inserted

“Fxcept as provided in 95-2206.18” at the

This section is derived almost exclu- heginning of subseetion (2); substituted
sively from the Model Penal Code, sec- “n term of mot Jess than 2 years or more
tion 212.1, and is gemerally intended to than” in the middle, and at the end, of
answer the question of when the erime guhsection (2) for “any term mnot to ex-
of kidnaping should be punished by death. ceed”; and made minor changes in phrase-

o section proposes to maximize the kid- ology, punetuation and style.
naper’s_inecentive to ‘return the ~viétim .
alive, by making the ¢upital penalty apply Multiple Counts
opty ~when —the vietini~ i8 not released, It was not necessary to charge defend-
alive, in a sa‘fé““pmm"an“d ot suﬁermg ant with ten separate counts of kidnap-
from serious bodily injury. ing, specifying weapons used or the re-
, lated felony, where a single count based
ompiler’s Notes on subdivision (1)(b) specifying the fel-
This section was amended twice in 1977, onies of aggravated assault and sexunal
once by Ch. 338 and once by Ch. 584. intercourse without eonsent, and a single
Since the amendments do not appear to count based on the statutory language of
confliet, the Code Commissioner has made gyhdivision (1)(c) would fuifill the notice
a composite seetion embodying the changes requirement of the statute. State ex rel.
made by both amendments. MeKenzie v. District Court of Ninth Judi-

Amendments cial Dist.,, — M —, 525 P 2d 1211,

Chapter 338, Laws of 1977, substituted
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94.5-304. Repealed.
Repeal

Seetion 94-5-304 (See. 1, Ch. 513, L.
1973; See. 1, Ch. 126, L. 1974), relating to

doath sentence for aggravated kidonapping,
was repealed by Sec. 16, Ch. 338, Laws
1977,

94.5-305. Custodial interference. (1) A person commits the offense
of custodial interference if, knowing that he hag holegal-right to do so,
he takes, entices or withholds from lawful custody any child, incompetent
person, or other person entrusted by authority of law to the custody of
another person or institution.

(2) A person convieted of the offense of custodial interference shall
be imprisoned in the state prison for any term not to exceed ten (10)
years. A person does not commit an offense under this section if he

voluntarily returns such person to lawful custody prior to trial.

History: En. 94-5-306 by Sec. 1, Ch. 513,
L. 1973,

Source: New.

Commission Comment

Violation_of lawful custody, esp_egully
of children, requires special
withstanding its mnﬁIa,nfy
spects to ki napit
is not fréedom from zsmal danger or
terrorization by _abduecfion, since that. is
adequately covered-by. seciions 94-5 -302
and 94-5-303, but ra:t_lggr the maintenanee
of parental qustg_'d“y agEi"ﬁEt'“Tl‘*n‘tthﬁﬂ
interruption, eve ven when_the chﬂd is a
willing, undeceived. cipant iHthe at-

tagk on the parental interest.—The prob-

profected

lem js.further-distinguishable from kidnap- @
<T0Z by the fact_that the offender will

oftén be a parent or other persen.favor-
ably ~disposed toward the child. One
should be especially cautious in providing
penal sanctions applicable to estranged
parents struggling over the custody of
their children, sinece such situations are
better regulated by custody orders en-
forced through contempt proceedings,
Despite these distinctive aspects of child-
stealing and the existence of special pro-
visions on the subjeet in most jurisdie-
tions, the problem is frequently covered
by kidnaping and the penalties and ex-
ceptions do mnot adequately reflect the
special eircumstances.

Part Four
Robbery

04.5-401. Robbery. (1)

in the course of committing a theft, he:

(a)

A person commits the offense of( robberg if,

inflicts bodlly_m;lury 1upon_another;

(b) threatens to_ mﬁlct bodlly lII_lU.Iy' upon. any. person ox purposely or

(¢)
theft S

Lommlts or thiéitens 1mmedlately to commit any fdony other than

(2) A person convicted of the offense of robbery shall be imprisoned
in the state prison for a term of not less than 2 years or more than 40 years,

except as provided in 95-2206.18,
(3)

“In the course of committing a theft” as used in this section in-

cludes acts which occur in an attempt to ecommit or in the commission of
theft or in flight after the attempt or commission.

History: En. 94-5-401 by Sec. 1, Ch. 513,
L. 1973; amd, Sec. 9, Ch, 584, L. 1977.

Source: Substantially the same as Model
Penal Code, section 222.1.

\

Commission Comment

With some verbal changes the Montana
draft on robbery parallels that of the
Model Penal Code, section 222.1.

9
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Common-law robbery was theft of prop-
erty—from’ ﬂ'e ¢ petgoii ~orin -the- presence
ofthe vielim by foree or by puttmg him
ifi fear eitlier of immediate Lodily injury
or of ‘eertain other grievous harms: The
“above draft does mot explicifly inecinde
the traditional basis for classifying rob-
bery as taking property from the person
or in the presence of a person, but ap-
proaches the crime as one of immediate
danger—to the person—and-relies-.on..the
vondition of violenee or- threatemed--vio-
lenee to distinguish the crime from ordi-
nary theft. The. gist of the offense is
taking by force or threat of foree,

The above provision would apply where
property was not taken from the person
or from his presence., For example, an
offender might threaten to shoot the vie-
tim in order to compel him to telephone
directions for the disposition of property
located elsewhere. Further, it is im-
material whether property is of 1§ Hot-oh-

Taiired;—THis” ooy evinpatihis ~with-—the-

theory of treating robbery as an offense
against the person. rather ™ tham -agsainst
property. Hence, a ecompleted robbery

CRIMINAL CODE

may oecur even though the erime is in-
terrupted before the accused obtained the
goods, or if the vietim had no property to
Land over. The section ineludes armed
robbery., Further, subdivision (1)(b) en-
compasses the use of a toy or unloaded
gun, sinee such a device can be employed
to threaten serious injury and may be
cffective to create fear of such injury.

Amendments

The 1977 amendment substituted “a
term of not less than 2 years or more than
40 years, exeept as provided in 95-2206.18”
in subsection (2) for “any term not to ex-
ceed forty (40) years”; and made minor
changes in phraseology and punctuation,

Knowingly or Purposely

The mental state required to ¢commit the
offense defined in subdivision (1)(b) of
this section is “knowingly or purposely,”
and the jury need not consider “intent”
as well, since the first two terms are sub-
stitutes for the older terms “intentionally”
and “fcloniously.” State v. Klein, — M
—, 547 P 24 75.

DECISIONS UNDER FORMER LAW

Conspiracy Evidence

Where defendant, while attempting to
open the safe on a train, robbed a mail
clerk, evidence as to details of the at-
tempted train robbery and a couspiraey
therefor was admissible to show the entire
trangaction in prosecution for robbery of
clerk under former section 94-4301. State
v, Howard, 30 M 518, 77 P> 50.

Felonious Taking

An instruetion defining robbery under
former section 94-4301, whieh omitted to
state “the taking” must be felonious,
wag prejudicially erroneous. State v. Oli-
ver, 20 M 318, 50 P 1018. See also State
v. Rodgers, 21 M 143, 53 P 97,

Bvidence that vietim had a certain
amount of money in a wallet in his
vest pocket nine days before an assault
and that after the assault hig vest was torn
and the wallet and money were gone sup-
ported inference that the money was taken
after the assault, thus that there was
a tobbery within the meaning of former
section 94-4301, State v. Olson, 87 M 389,
287 P 938.

Force or Fear

The taking of personal property from
the person or immediate presence of an-
other, without resistance on his part, did
not bring the offense within the defini-
tion of robbery under former section 94-
4301; it was necessary that the element of
force or fear be present to constitute the
crime. State v. Paisley, 36 M 237, 92 P 566.
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Bince former section 94-4301 did not de-
fine the degree of foree necessary to con-
stitute the taking of personal property
from the person or immediate presence of
another, to constitute the erime of rob-
bery, an information charging such offense
was not required to allege the degree of
force used. State v. Paisley, 36 M 237,
92 P 566.

Though the erime of robbery under
former section 94-4301 could be accom-
plished only by means of force or fear,
proot of an assault without showing that
it was resorted to as a means to prevent
resistance fell far short of establishing the
crime of an attempt to commit robhery.
State v. Hanson, 49 M 361, 141 P 669,

It is reasonable to presume fear where
vietim is foreced to look down the barrel
of a 45-caliber automatie pistol held by
a stranger whose purpose is to rob him.
State v. Erickson, 141 M 118, 375 P 24 314,
316,

Pleadings

An indictment which eharged that the
defendant committed the robbery by
force and intimidation and by putting the
person robbed in fear, was sufficient under
former seetion 94-4301, State v. Clancy,
20 M 498, 52 P 267,

An information on a prosecution for
robbery under former section 94-4301,
which charged that the property was
taken by means of force and putting
in fear, and that it was taken from the
person in possession, and from the im-
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modiate presence of a specified person, did
not charge more than one offense. State
v. Howard, 30 M 518, 77 P 50.

Punishment

Fifty-year sentence was warranted for
defendant who had two previous convie-
tions for burglary in another state. State
v. Paisley, 36 M 237, 92 P 566.

Since there was no maximum penalty
gtated in former section 94-4303, it was pre-

94-5-502

sumed that person may be incarcerated for
lifetime on conviction of robbery. Petition
of Eldiwitw, 153 M 468, 457 P 24 909.

In view of maximum punishment of
life imprisonment presumably provided by
former section 94-4303, former section 94-
115 providing five-year maximum for
felonies not otherwise punished did not
apply, and ten-year sentence was au-
thorized. Petition of O’Rourke, 154 M 265,
461 P 24 1.

Part Five
Sexual Grlmes

94-5.501. Definitions.
out consent” means:

As used in 94 5 503 and 94-5-505, the term “with-

(1) the vietim is compelled to submit by force or by threat of imminent
death, bodily injury, or kidnapping to be inflicted on anyone; or
(2) the victim is incapable of consent because he is:

(a)
(b) physically helpless; or
(e) less than 16 years old.

History: En. 94-5-501 by Sec. 1, Ch. 513,
L. 1973; amd. Sec. 2, Ch. 405, L, 1975;
amd. Sec, 15, Ch, 359, L. 1977.

Amendments

The 1975 amendment designated the for-
mer section as subseetion (1) and added
subsection (2).

The 1977 amendment deleted former
subsection (1) which read “In this part,
unless a different meaning plainly is re-
quired, the definitions given in chapter 2,
94-2-101 apply”; and made minor changes
in style and phraseology.

94-5.502. Sexwal agsault. (1)

mentally defective or incapacitated ;

‘Without Congent

An instruetion defining lack of consent
to include “consent having been overcome
by threats, or putting in fear of his [vie-
tim’s] safety” was not prejudicial to de-
fendant in a prosecution for deviate sex-
nal conduet without consent, where the
threats made all related to the vietim’s
Physical well being; it would have been
better to charge in the words of the stat-
ute. State v. Ballew, — M —, 532 P 24
407.

A person who knowingly subjeects

another not his spouse to any sexual contact without consent commits

the offense of sexual assault.

(2) A person convieted of sexual assault shall be fined not to exceed
five hundred dollars ($500) or be imprisoned in the county jail for any

term not to exceed six (6) months.

(3)

1f the victim is less than sixteen Q@

ears old and the oﬁender

(20) yEars.

“{4)"An act “in the course of committing sexual assault” shall inelude
an attempt to commit the offense or flight after the attempt or commission.

History: En. 94-5-502 by Sec. 1, Ch.
513, L. 1973.

Source: Derived from Model
Code, section 213.4,

Penal
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Commission Comment

This section is a substantial change
from the old law. It carries out the ra-
tionale behind seetion 213.4 of the Model
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Ponal Code. This section deals with acts
of sexual aggression which do Tot “in-
volve the element of "penetratlon” found
in R. C. M. 1947, former section 94-4103.
The range of activity covered extends from
unanthorized fonrdling of 2 woman’s
breasts to homosexual manipulation of a
boy’s genitals. The old law did not differen-
tiate sexual from other assauli, except as-
sault in connection with rape or lewd and
lascivious acts upon children. The follow-
ing considerations favor special treatment
of indecent assault within the sexual of-
fense category: (1) The individualized
treatment of sexual misconduct with chil-
dren is consistent with eurrent legislation;
(2) Societal concern with indecent assaunlt
focuses on the oufrage, disgust or shame
engendered in the vietim rather than fear
of physical injury; and (3) the gist of
the offense being & sexual imposition, al-
though of a lesser degree. The important
features of thia section require am actual

CRIMINAL CODE

touching and leave for separate considera-
tion cases of indecent exposure, ete, Al
though contact must be with the victim
it nced not be contact botween the offender
and the victim. Thus, subjecting another
to sexual contaect with a third person is
covered. It covers situations of noncousent
only.

There is a maximum penalty of twenty
years if the vietim is under sixteen years
and the defendant is three years or more
older, covering the situation where sexual
contact takes a deviate form in regard
to children, The rationale behind heavy
punishment of “lewd acts upon children”
or statutory rape is victimization of im-
maturity. To give effect to the vietimiza-
tion rationale, an age differential in favor
of the male is provided. Thus, a youth
who had sexual contact with a fifteen-
year-old girl would have fo-be eighteen
years or older before such aect is a
criminal event.

DECISIONS UNDER FORMER LAW

Constitutionality

The legislature has the power to pro-
hibit the commission of lewd and lasecivi-
ous acts upon children under certain ages,
and former pection 94-4106, defining and
prescribing punishment for such offense
was constitutional. State v. Kocher, 112
M 511, 119 P 24 35; State v. Jensen, 153
M 489, 458 P 24 782,

Age of Defendant

The portion of former section 94-4106
giving an exemption of prosecution to a
person under the age of eighteen years
was a matter of defemse, and negation
thereof was not a necessary part of the
information. State v. Davis, 141 M 197,
376 P 24 727,

Assault and Attempted Rape Distin-
guished

Aggressive, indecent, immoral and gross-
ly offensive contact without the consent of
the female and with intent to induce her
consent to sexual intercourse constituted
simple assault but did not constitute at-
tempt to rape in wviolation of former
gection 94-4101 where defendant ecould
have accomplished his purpose by foree
but desisted when the female resisted.
State v. Hennessy, 73 M 20, 234 P 1004,

Civil Action for Assault

In an action for damages for attempted
rape the testimony of plaintiff should be
considered in the light of all the attend-
ant circumstances, as should also the
question whether her subsequent conduct
was the usual and natural conduct of an
outraged woman as bearing upon the eredi-
bility of her direet testimony, such
charges being easily made, often inspired
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by malice, hidden motives or revenge, and
hard to disprove. Cullen v, Peschel, 115
M 187, 142 P 24 559.

FEvidence of Other Offenses

In prosecution under former section 94-
4106 for lewd and lascivious acts upon the
person of a child below the age of sixteen
years, committed on or about March 19,
1955, it was improper to permit state to
show similar acts on August 4, 1951, and
in June 1951 in the state of California be-
cause of the remoteness in time. State v.
Nicks, 134 M 341, 332 P 2d 904, 77 ALR
2d 836.

In prosecution for attempted statutory
rape, evidence that defendant could have
been charged on a previous occasion and
had been warned against association with
under-age girls was inadmissible and its
prejudice could not be overcome either
by warnings to jury or by rebuttal evi-
dence produced by defendant. State v.
Tiedemann, 139 M 237, 362 P 24 529, dis-
tinguished in 144 M 401, 396 P 24 821,
and in 155 M 119, 467 P 2d 692.

Where defendant was charged with
violation of former section 94-4106, testi-
mony of other women concerning similar
improper acts committed by defendant on
them was admissible, since such testimony
showed continuous pattern of behavior on
part of defendant. State v. Jensen, 153
M 233, 455 P 24 631.

Intent

Evidence that defendant invited a nine-
year-old girl, a stranger to him, to his
room, locked the door, asked her to re-
move her dress and placed his hand on
her shoulder as if to unbutton her dress,
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showed that he had intent to arouse or testimony that defendant was a sexual
gratify the passions of himself or the deviate and ought to be confined. State
girl, and it was not essential that there v. Green, 143 M 234, 388 P 24 362.
be “flesh-to-flesh” contact, State v. Kocher,
112 M 511, 119 P 23 35. Punishment

Evidence that defendant, while intoxi- A defendant convicted of a lewd and
cated, attempted to induce children to lascivious aet upon a child under former
enter his automobile, entered their car section 94-4106 was properly sentenced
and sat with them, trying to get them to to a term of not less than ten years pur-
shake hands with him, but departed when suunt to the second offense law, on proof
told to by one of the children, did not that he had previously been convicted of
prove intent to arouse or gratify passions lewd and lascivious acts upon a child.
within the meaning of former section 94- In re Davis’ Petition, 139 M 622, 365
4106, even when bolstered by psychiatric P 24 948.

94.5-503. Sexual intercourse without consent. (1) A person who
knowingly has sexual intercourse without consent with a person of the
opposite sex not his spouse commits the offense of sexual intercourse with-
out consent.

(2) A person convicted of sexual intercourse without consent shall be
imprisoned in the state prison for a term of not less than 2 years or more
than 20 years, except as provided in 95-2206.18.

(3) If the vietim is less than 16 ycars old and the offender is 3 or more
years older than the victim or iI the offender inflicts bodily Injury upon
anyoiie 10 the course of COInmlttlH“ sexual intercourse without consent, he
shall be 1mpr1%0ned intheé sfate prison for any Term of ot tessthan 2 years
or mo emﬂ—{m 40 yeéars, except as provided in 95-2206.18.

"7(4) An act “in the course of committing sexual intercourse without
consent” shall include an attempt to commit the offense or flight after the
attempt or commission.

(5) No evidence concerning the sexual conduct of the vietim is ad-
missible in prosecutions under this section, except:

(a) evidence of the vietim’s past scxual conduct with the offender;

(b) evidence of specific instances of the victim’s sexual activity to
show the origin of semen; pregnancy, or disease Whlch is at issue in the
prosecution under this section.

(6) TIf the defendant proposes for any purpose to offer evidence de-
scribed in subsection (5) (a) or (5) (b), the trial judge shall order a hearing
out of the presence of the jury to determine whether the proposed evidence
is admissible under subsection (5).

(T) Evidence of failure to make a timely complaint or immediate out-
ery does not raise any presumption as to the credibility of the vietim.

History: En. 94-5-503 by Sec, 1, Ch, 513, by definition (ses section 94-2-101(56))
L. 1973; amd. Sec. 1, Ch, 2, L. 1975; amd. since these forms of sexual aggression
Sec. 1, Ch. 129, L. 1975; amd. Sec. 1, Ch. are equally abhorrent. Sexual relations
94, L. 1977; amd. Sec. 16, Ch. 359, L. 1977; between married people are excluded. The

amd. Sec. 10, Ch. 584, L. 1977. section imposes an increased penalty if
Source: Derived from Model Penal bodily injury occurs or there ig a three or
Code, section 213.0. more year variation betwcen the age of
an under sixteen-year-old vietim and the

Commission Comment actor,

The section provides no age limit om
the male offender but section 94-2-109 and Compiler’s Notes
the juvenile law R, C. M, 1047, Title 10, This section was amended three times
provide jurisdietional limitations, Deviate in 1977 by Chs. 94, 359, and 584. Since
forms of sexual intercourse are included the amendments do not appear to conflict,
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the Code Commissioner has made a eom-
posite section embodying the changes
made by all amendments.

Amendments

Chapter 2, Laws of 1975, substituted “A
person” and “a person not his spouse” in
subsection (1) for “A male person” and “a
female not his spouse.”

Chapter 129, Laws of 1975, made the
same substitutions made by chapter 2;
and added subseetions (5) and (6).

Chapter 94, Laws of 1977, rewrote the
last paragraph which read: “If the issue
of failure to make a timely complaint or
immediate outery is raised, the jury shall
be informed that such faet, standing alone,
may not bar conviction.”

Chapter 359, Laws of 1977, inserted “of
the opposite sex” after “with a person” in
subseetion (1); designated the last two
paragraphs as subsections (6) and (7);
and made minor changes in phraseology,
punctuation and style.

CRIMINAL CODE

Chapter 584, Laws of 1977, substituted
“g term of not less than 2 years or more
than 20 years, except as provided in 95-
2206.18” at the end of subseetion (2) for
“any term mnot to exceed twenty (20)
years”; substituted “any term of not less
than 2 years or more than 40 years, except
as provided in 95-2206.18” at the end of
subseetion (3) for “any term not to ex-
ceed forty (40) years”; and made minor
changes in phraseology, punetuation and
style.

Continuous Resistance Unnecessary

Law did not require that a woman put
her life into jeopardy by continuous re-
sistance to rape; testimony of vietim that
she submitted only after being told that
her struggles would be futile because de-
fendant would not let her go until he had
finished was sufficient to show lack of eon-
sent. State v. Glidden, — M —, 529 P 2d
1384.

DECISIONS UNDER FORMER LAW

Constitutionality

This section is not unconstitutionally
vague and ambiguous since the terms used
are all defined in the Criminal Code. State
v. Ballew, — M -—, 532 P 24 407,

Fact that former statute referred to
“male persons” who had sexual intercourse
with a “female” did not render it uncon-
stitutional on account of an arbitrary dis-
tinetion based solely on sex; sinee most
perpetrators of act sought to be prohib-
ited were male and most victimg female,
the classification was reasonable, and the
faet that its application might result in
some inequality was not sufficient grounds
to invalidate it. State v. Cralg, — M —,
545 P 24 649.

Corroboration of Confession

Where defendant in 4 prosecution for
statutory rape under former sectiom 94.
4101 virtually enticed prosecutrix from
her home and placed her in a house of
unsavory reputation, kept her there for
three or four days and did not disclose
her whereabouts to her father who was
searching for her, and in addition made
a confession, these circumstances and a
statement by a third party that parties
had intercourse were sufficient to prove
the corpus delieti and sustain convie-
tion, despite the fact that prosecutriz,
third party and defendant all repudi-
ated prior statements to officers that the
parties had intercourse. 8tate v. Traufer,
109 M 275, 97 P 24 336.

Yederal Law as to Indians

In the prosecution of an Indian under
former section 94-4101, for the crime of
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rape committed upon a thirteen-year-old
female Indian on a reservatiom, an in-
formation which failed to charge that
foree had been employed or that consent
of the vietim was lacking failed to state
an offense under the federal law which
adopted the state law definition of rape.
United States v. Rider, 282 F 24 476.

Force and Violence

Evidence was insufficient to justify a
convietion for rape charged to have been
accomplished by violence and force, where
it appeared that the prosecuting witness
failed to make any outery or to offer any
physical resistance which required force to
overcome, within the meaning of subdivi-
sion 3 of former section 94-4101. State v.
Needy, 43 M 442, 117 P 102.

An information for rape under former
section 94-4101, alleging that the act was
committed by foree and against the will
and consent of the female, was sufficient,
under subdivisions 3 and 4 of that section,
and authorized proof that the aet was
committed under the ecireumstances pro-
vided for in either subdivision, State v.
Morrison, 46 M 84, 125 P 649,

To warrant conviction for an attempt
to commit rape by force under former
section 94-4101, the evidence had to be
sufficient to establish beyond a reason-
able doubt that the defendant assaulted
the prosecutrix with the intention to ae-
complish hig purpose at all events and not-
withstanding any resistance on her part;
acquittal was required absent intent in the
mind of the assailant to overcome by
force all resistance which might be offered.
State v. Hennessy, 73 M 20, 234 P 1094,



SEXUAL CRIMES

Evidence adduced in a prosecution for
an attempted rape by foree under former
seetion 94-4104 was insufficient to sus-
tain a verdiet of guilty, it presenting a
case of urgent solicitation rather than of
an intention by the use of force to over-
come the resistance of the prosecutrix.
State v. Hennessy, 73 M 20, 234 P 1094,

Under former section 94-4101, an in-
formation charging rape accomplished by
violence and force, and against the will
and consent of the prosecuting witness, was
sufficient and warranted proof either of
resistance overcome by violence or superior
force, or of threats of a nature to excuse
nonresistance. State v. Whitmore, 94 M
119, 21 P 24 58,

Under former section 94-4101, there was
no variance between an information
charging the commission of rape by vio-
lence and forece, and the evidence of the
prosecutrix that she was rendered helpless
by a blow in the face which stunned her
prior to the commisgion of the offense,
even though she was unconscious or semi-
conscious during its commission; such
proof of her condition as a reason for
nonresistanece bringing the case within
subdivision 8 of that seectiom, i.e., rape,
where the resistance of the female is over-
come by violence or force. State v. Whit-
more, 94 M 119, 21 P 24 58.

Indictment and Information

In an indictment for rape under former
seetion 94-4101, it was not necessary to
allege that the female injured was not the
wife of the defendant. State v. Williams,
9 M 179, 23 P 335; State v. Morrison, 46
M 84, 125 P 649,

Instructions to Jury

Tnstruction in rape case prosecuted
under former seetion 94-4101, which inti-
mated to jury that impaet of guilty ver-
dict could be lessened by court’s imposi-
tion of light sentence was prejudieial to
defendant, since punishment should not be
a concern to jury in determining defend-
ant’s guilt or innocence. State v. Zuidema,
157 M 367, 485 P 2d 952, overruling State
v. Metealf, 153 M 369, 457 P 2d 453.

Juvenile Defendant

Since former scetion 94-4101 was re-
pealed by implication by Laws of 1943,
Ch. 227 (10-601 et seq.), and the amend-
ments thereof, in so far as it was in con-
fliet with the substance and intent thereof,
the distriet eriminal court was prohibited
from trying child under the age of six-
teen years charged with rape. He was
solely under the exelusive jurisdietion of
the juvenile court. State ex rel. Dahl v.
Distriet Court, 134 M 395, 333 P 24 495.
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Penetration

It was not error to ingtruct the jury in
the language of former section 94-4103
that any penetration, however slight, was
sufficient, or to add that “Proof of emis-
sion is not necessary.” State v. Douldin,
153 M 276, 456 P 24 830.

Threats

Physical resistance by proseeutrix was
not necessary element of rape where evi-
dence supported convietion under sub-
division 4 of former section 94-4101, which
simply required that there be threats of
immediate and great bodily harm, aecom-
panied by apparent power of execution.
State v. Metealf, 153 M 369, 457 P 24
453, overruled on other grounds in 157 M
367, 373, 485 P 24 952.

Unconscious Victim

The term “unconscious” as used in sub-
division 5 of former seetion 94-4101, de-
fining the crime of rape, did not have
reference to the loss of physical or mental
faculties on the part of the female through
assault and violence; the subdivision refer-
red only to a situation where the victim
was unconscious of the nature of the
act. SState v. Whitmore, 94 M 119, 21 P
24 58.

Under-Age Victim

Under former section 94-4101, the ques-
tion of force was immaterial where the
prosecuting witness was under the statn-
tory age of consent. State v, Bowser, 21
M 133,53 P 179,

Under former section 94-4101, where an
information in a rape case charged that
defendant had carnal knowledge of a fe-
male under the statutory age of consent,
violently, and against her will, and there
was ample evidence that the female was
under that age, it was not incumbent on
the state to prove also that she resisted
defendant’s assault, and that he violently
overecame her resistance, even though it
had been so alleged. State v. Mahoney, 24
M 281, 61 P 647.

Under former section 94-4101, any man
who accomplished an act of sexual inter-
course with a female under the age of
eighteen years, when such female was
not his wife, was guilty of the erime of
statutory rape. The corpus delicti was suf-
ficiently proved by the testimony of the
prosccutrix that she had sexual inter.
course with the accused at the time and
place set forth in the information. State
v. Reid, 127 M 552, 267 P 24 986.

Prima facie case of statutory rape was
established by victim’s testimony that de-
fendant had sexual intercourse with her,
corroborated by medieal finding of sperm
in vagina, State v. Anderson, 156 M 122,
476 P 24 780.



94-5-504 CRIMINAL CODE

94.5.504, Indecent exposure. (1) A person who, for the purpose of
arousing or gratifying sexual desire of himself or of any person other
than his spouse, exposes his genitals under circumstances in which he
knows his conduct is likely to cause affront or alarm commits the offense of
indecent exposure.

(2) A person convicted of the offense of indecent exposure shall be
fined not to exceed five hundred dollars ($500) or be imprisoned in the
county jail for any term not to exceed six (6) months, or both.

History: En, 94-5-504 by Sec., 1, Ch. 513, article along with other fypes of sexual

I.. 1973. aggresgion. It is not meant to include
Source: Substantially the same as Model ‘‘indecent” brevity of attire, but rather
Penal Code, section 213.5, “lewdness” which requires an awareness
of the likelihood of affronting observers

Commission Comment and is often a threat or prelude to overt

The speeial case of genital exposure for sexual aggression.
sexual gratifieation has been placed in this

94.5.505. Deviate sexual conduct. (1) A person who knowingly
engages in deviate sexual relations, or who causes another to engage in
deviate sexual relations commits the offense of deviate sexual conduet.

(2) A person convicted of the offense of deviate sexual conduet shall
be imprisoned in the state prison for any term not to exceed ten (10)
years.

(8) A person convieted of deviate sexual conduct without consent
shall be imprisoned in the state prison for any term not to exceed twenty
(20) years,

History: En, 94-5-505 by S8ec. 1, Ch. yality acts without consent. To appreciate

613, L. 1973, the meaning and seope of “without con-
Source: New, sent” see sections 94-2-101(68) and 94-5-
506(3).
Commission Comment @)
The section includes both homosexuality Instructions to Jury
and bestiality, There has been a reduction Where there was no specific reason to

in the penalty because it was felt that the distrust the testimony of the complaining
severe penalty was more a product of witness, it was not reversible error in a
revulsion than the soeial harm in faet prosecution under this section to refuse an
committed. The Model Penal Code Tecom- instruetion that the witness’ testimony
mends that bestiality be made a misde- should be viewed with caution since a sex
meanor. The Illinois Code containg no pro- offense is easily charged and diffieult to
vigion on the subject. Bubsection (3) disprove. State v. Ballew, — M —, 532
inereases the penalty if the human-vietim P 24 407.

participant in the bestiality or homosex-

DECISIONS UNDER FORMER LAW

Corroboration of Victim of the victim showing onmly that vietim,

Evidence that defendant and 2 teen- a young boy, slept with the defendant and
age boy spent a great deal of time to- stayed overnight at defendant’s house on
gether, that defendant had made many several occasions, was insufficient to sus-
gifts to the boy, that the boy had heen tain convietion of violation of former
nervous and lost his appetite, that defend- section 94-4118, as it showed nothing more
ant and the boy were in separate beds in than opportunity to commit the crime,
the same room when arrested, and that State v. Gangner, 130 M 533, 305 P 2d 338.
boy had relaxed sphincter museles of the

anus, was ingufficient to eorroborate boy’s Penetration

testimony as to perpetration of erimo Ambiguous testimony by eight-year-old
against nature on him. State v. Keckonen, vietim as to whether anus was penetrated,
107 M 253, 84 P 24 341. uncorroborated by medical examination,

Corroborating evidence to the testimony was insufficient to support convietion of
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completed infamous erime against nature.
State v. Shambo, 133 M 305, 322 P 24
657,

94.5-601

The infamous erime against nature pro-
hibited by former section 94-4118 could
be committed by penetration of the mouth.

State v. Dietz, 135 M 496, 343 P 24 539.

94-5-506. Provisions generally applicable to sexual crimes, (1) When
criminality depends on the vietim being less than 16 years old, itis.a defénse
for the offender to prove that hi¢ reasonably peheved the child to be above

that age. Such belief shall not be deeméa fcasouable 1f"tT1e CIT‘I(T‘ b‘ICSS Than ;

14 years old. -

(2) " Whenever the definition of an offense excludes conduct with a
spouse, the exclusion shall be deemed to extend to persons living as husband
and wife regardless of the legal status of their relationship. The exelusion
shall be inoperative as respects spouses living apart under a decrce of
judicial separation. Where the definition of an offense excludes conduct
with a spouse, this shall not preclude conviction of a spouse in a sexual
act which he or she causes another person, not within the exclusion, to
perform.

(3) In a prosecution under the preceding sections on sexual crimes
(94-5-502 through 94-5-504) in which the victim’s lack of consent is based
solely upon his incapacity to consent because he was mentally incapacitated,
it is a defense to such prosecution that the vietim was a voluntary social
companion of the defendant and the intoxicating substance was voluntarily

and knowingly taken.

History: En. 94-5-506 by Seec. 1, Ch. 513,
L, 1973; amd. Sec, 17, Ch, 359, L. 1977.

Source: Bubstantially the same as Model
Penal Code, section 213.6.

Commission Comment

This section rejects the concepts of “vir-
tue,” “chastity,” or “good repute” as pos-
sible defenses in sex crimes but does envi-
sion cases of precocious fourteen (14) year
old girls and even very young prostitutes
who might be the “vietimizers,” rather
than the vietims,

Subseetion. (2) precludes.a.prosecution
for rape where the woman is living with
the acensed as his wife, Togardless of the
legal validity of théir marital status. Nor
iy it -possible to prosecute where the

spouses have been living apart without
benefit of a judicial order. There is the
possibility of consent in the resumption of
sexual relations coupled with the speeial
danger of fabricated accusations,

Conditions affecting a woman’s capacity
to “control” herself gexually will not in-
volve eriminal liability if her own actions
were voluntary in bringing about the re-
sult.

Amendments

The 1977 amendment substituted “exclu-
gion” in the first scntence of subscction
(2) for “extension”; substituted “hus-
band” in the first sentence of subsection
(2) for “man”; and made minor changes
in phraseology and punctuation.

DECISIONS UNDER FORMER LAW

Age of Victim

In a prosecution for rape under sub-
division 1 of former section 94-4101 (fe-
male under the age of eighteen years),
it was immaterial that she consented to
the act, that defendant was ignorant of

her age or that she misrepresented her
age to him, or that she was lacking in
chastity, or at the time was an inmate
of a house of prostitution, monage on lher
part being sufficient to warrant convietion,
State v. Duncan, 82 M 170, 266 P 400,

Part Bix
Offenses Against the Family

94.5.601. Repealed.
Repeal

Seetion 94-5-601 (8ee. 1, Ch. 513, IL.

1973), relating to definitions, was repealed
by See. 77, Ch, 359, Laws 1977,



94-5-602

94.5-602. Prostitution.

CRIMINAL CODE

(1) A person commits the offense of prosti-

tution if such person engages in or agrees or offers to engage in sexual
intercourse with another person for compensation, whether such compen-
sation is received or to be received, or paid or to be paid.

(2) A person convicted of prostitution shall be fined not to exceed
five hundred dollars ($500) or be imprisoned in the county jail for a term

not to exceed six (6) months, or both.

History: En. 94-5-602 by Sec. 1, Ch. 513,
L. 1973; amd. Sec. 1, Ch. 80, L. 1975.

Source: New.

Commission Comment

The prior law reflects the common-law
concern for prostitution—i.e. the public
nuisance aspeets of open solicitation. The
requirement that the solicitation be public
seems at odds with the modern conception
that prostitution, disereetly or indiscreetly
earried on, ought to be controlled. Thus
soction 94-5-603(1)(a) reflects the position
that professional prostitution is eriminal
even if carried on in private. Section 94-
5-603(1)(b) adopts the idea that prosti-
tution should be controlled when it mani-

94.5-603. Promoting prostitution.

fests itself in publie solicitation, which
may be an annoyance to passers by and
an outrage to the moral sensibilities of a
large part of the publie. The penalty is a
misdemeanor, the same as prior law.,

Amendments

The 1975 amendment incorporated the
text of former subdivision (1)(a) into the
body of subseetion (1); added “whether
such compensation is received or to be re-
ceived, or paid or to be paid” to subseetion
(1); deleted former subdivision (1)(b)
which read: “loiters in or within view of
any public place for the purpose of being
hired to engage in sexunal intercourse”;
and made minor changes in style.

(1) A person commits the offense

of promoting prostitution if he purposely or knowingly commits any of

the following acts:
(a)

owns, controls, manages, supervises, resides in or otherwise keeps,

alone or in assoeiation with others, a house of prostitution or a prostitution

business; or

(b)

procures an inmate for a house of prostitution or a place in a

house of prostitution for one who would be an inmate; or

(e)
become or remain a prostitute; or
(d)
(e)

encourages, induces, or otherwise purposely causes another to

solicits a person to patronize a prostitute; or
procures a prostitute for a patron; or

(f) transports a person into or within this state with the purpose to
promote that person’s engaging in prostitution, or procures or pays for

transportation with that purpose; or

(g)

leases or otherwise permits a place controlled by the offender

alone or in association with others, to be regularly used for prostitution
or for the proeurement of prostitution, or fails to make reasonable effort
to abate such use by ejecting the tenant, notifying law enforcement au-
thorities, or using other legally available means; or

(h) lives in whole or in part, upon the earnings of a person engaging
in prostitution, unless the person is the prostitute’s minor child or other
legal dependent incapable of self-support.

(2) A person commits the offense of aggravated promotion of prosti-
tution if he purposely or knowingly commits any of the following acts:

{(a) Compels another to engage in or promote prostitution.

(b) Promotes prostitution of a child under the age of eighteen (18)
years, whether or not he is aware of the child’s age.
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{e¢) Promotes the prostitution of one’s spouse, child, ward or any per-
son for whose care, protection or support he is responsible.

(3) A person convieted of promoting prostitution shall be fined not to
exceed five hundred dollars ($500) or be imprisoned in the county jail
for any term not to exceed six (6) months, or both. A person convicted
of aggravated promotion of prostitution shall be imprisoned in the state
prison for any term not to exceed twenty (20) years.

(4) Evidence. On the issue whether a place is a house of prostitution
the following, in addition to all other admissible evidence, shall be ad-
missible:

(a) TIts general repute; the repute of the persons who reside in or
frequent the place; or the frequency, timing and duration of visits by
nonresidents.

(b) Testimony of a person against his spouse shall be admissible
under this section.

History: En. 94-5-603 by Sec. 1, Oh. 513,  ¢jlitates prostitution. Subsection (1)(g)
L. 1973; amd. Sec. 2, Ch. 2, L. 1975, adopts the prineiple of prior law, R. . M
Bource: New. 1047, section 94-3608 making the landlord
eriminally responsible if he knowingly lets
Commission Comment “premises for the purpose of prostitution.
This section ereates a comprehensive sin- This sabgéction is not meant to iitipose a
gle offense of promoting prostitution, em-- duty of inquiry of of e¢riminal liability
bracing many different acts of eollabora- for negligent failure to.discover the illicit
tion with or exploiting of prostitutes found use-of-lemsed premises. Subsection (1) (h)
in prior law ag¢ separate offenges, Many un- ~ is based onR. C. M. 1947, gection 94-4117
desirable econsequences under prior law  which provides for punishment of those
were possible: accumulation of sentences who derive their livelihood from the pros-
based on separate convictions for what are titution of others, exeepting minor children
really parts of a single eriminal transaec- and dependent adults. Promoting prostitu-
tion, e.g., procuring, transporting, receiv- tion is a misdemeanor, but a more severe
ing money; unfair double trials, as where penalty is provided if aggravating eir-
a county attorney proceceds for transport- cumstances are present.
ing after losing on a procuring charge. Special rules of evidence to provide for
In general the subsidiary clauses of see- admission of evidence of repute of alleged
tion 94-5-603 are based on prior legisla- houses of prostitution, as well as inerimi-
tion. Subsection (1)(a) eovers R. C. M. nating testimony against a spouse, are
1947, sections 94-3607 and 94-3608., 8ub- necessary to prove fhe offense. Abroga-
section (1)(b) covers R, C. M. 1947, sec- tion of the common-law privilege of the
tions 04-4110, 94-4111, 94-4112, 94-4113 and defendant to bar his spouse from testifying
94-4114, Subsection (1)(c) also covers the against him has speeial utility in prosecut-
cireumstances embraced in R. C. M. 1947, ing pimps who are not infrequently mar-
sections 94-4110, 94-4112, and 94-4115. Sub- ried to the prostitute.
gsection (1)(d) eovers R. C. M. 1947, sec-
tion 94-(3(21(0 ;) subsection (1)(e) covers Amendments
R. C. M. 1947, section 94-4114. Subsee- The 1975 amendment subsiituted “one’s
tion (1)(£) deals with transportation that spouse” for “his wife” in subdivision (2)
promotes prostitution. At the lflrelf o§ ini (e).
terstate and foreign commerce, the federa
Maun Act strikes at the organized busi- Effective Date .
ness of interstate prostitution. This sub- Section 3 of Ch. 2, Laws 1975 provided
section covers local tramsporting and the act should be in effect from and after
makes it eclear that the tramsporter its passage and approval. Approved Feb-
must have the purpose to promote, in addi- ruary 6, 1975.
tion to the knowledge that his action fa-

DECISIONS UNDER FORMER LAW

Inducement fore transportation had commenced, was

An attempt to induce s female to take punishable under former seetion 94-4110
up her residence in another state for im- and not under the Mann Act. State v.
moral purposes, which was complete be- Reed, 53 M 292, 163 P 477.
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94-5-604 CRIMINAL CODE

Interstate Transportation pay the note placed in a bank for collec-
Former section 94-4109 prohibiting the tion. Btate v. Jones, 51 M 390, 153 P 282,
importation or exportation of females for Knowingly and without comsideration

immoral purposes was wholly void since taking or recelving from a prostitute any
Congress had legislated upon the matter 0f ber earnings was a separate and dis-
in the Mann Act (U. 8. C. Tit, 18, §§ 2421- tinet offense unde? former section 94.4116
2424). Ex parte Andersom, 125 M 331, 238 from that of living upon her earnings.

P 24 910, State v. Kanakaris, §4¢ M 180, 169 P 42.
Defendant with independent means who
Procuring was in no way dependent on a prostitute

Evidence that defendant obtained and Wwas not guilty of living on her earnings in
paid rent on prostitute’s apartment, forced violation of former section 94-4117 even
her to stay there, proecured for her and though he received money from her. State
took 2ll money was sufficient for comvie- v. Kanakaris, 54 M 180, 169 P 42

tion under former section 94.4110. State Provision in former section 94-4116 mak-

v. Crockett, 148 M 402, 421 P 2d 722. ing the aeceptance of money from a pros-

titute presumptive evidence of lack of

Receiving Prostitute’s Earnings consideration was valid. State v, Pippi, 59
Where defendant had given his note for M 116, 195 P 556.

money he obtained from a prostitute, he Evidence that defendant cashed check

was not guilty of a violation of former given to prostitute by male brought to her

section 94-4116, prohibiting the accepting by defendant who coerced her to prosti-

of money from such persons without con- tute for him was sufficient to support con-

sideration, even though he later refused to  vietion under former section 94-4114, State
v. Crockett, 148 M 402, 421 P 24 722.

94.5-604, Bigamy. (1) A person commits the offense of bigamy if,
while married, he knowingly contracts or purports to contract another
marriage, unless at the time of the subsequent marriage :

(a) the offender believes on reasonable grounds that the prior spouse
is dead; or

(b) the offender and the prior spouse have been living apart for five
(5) consecutive years throughout which the prior spouse was not known
by the offender to be alive; or

(¢) a court has entered a judgment purporting to terminate or annul
any prior disqualifying marriage, and the offender does not know that
judgment to be invalid; or

(d) the offender reasonably believes that he is legally eligible to
remarry.

(2) A person convicted of bigamy shall be fined not to exceed five
hundred dollars ($500) or be imprisoned in the county jail for any term
not to exceed six (6) months, or both.

History: En. 94-5-604 by Sec. 1, Ch. In each case he demonstrates a disposi-

513, L. 1973. tion to plural marriage, unless he comes
Source: Substantially the same as Within the good faith defense of subsec-
Model Penal Code, section 230.1. tion (1)(c). The concept of marriage in
this section includes common-law marriage

Commission Comment contracted in a jurisdiction that recognizes

This section has a broader coverage this form of marriage. Subsection (1)(a)
than prior law in that it applies to absolves the defendant in a higamy case
anyone who has “contracted a marriage.” that ho believed his spouse to be dead. On
It ig possible to contraet a marriage which Policy grounds there is mo valid reason
is a legal nullity. A man could marry a ‘o stigmatize or punish remarriage by
woman who, unknown to bim, is already People who In good faith believe them-
married to another and could marry again selves to be widows or widowers.
without hothering to divoree the first wom- Subseetion (1)(b) creates an excep-
an. Or a man could marry successively two  tion based on a five-year conelusive pre-
women who, by reason of youth or mental sumption of death. Subseetions (1)(e)
d.efect, are ineapable of contracting mar- and (d) provide that one who has 2
riage. reagonable basis for believing himself
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OFFENSES AGAINST THE FAMILY 94-5-606

legally eligible to marry does not commit a  ahlo mistake as to the legal validity of
criminal offense by a second marriage. the other’s divoree. It seems harsh to sub-
Questions of the validity of foreign di- ject a defendant, who remarries following
vorces are so perplexing that lawyers and an out-of-state divoree, to a criminal
the courts are often divided on the legal bigamy prosecution where a person so-
issues. It is well-settled that a single per- phisticated in law might be unsure as to
son who marries a divorced person is not the validity of the foreign divorce. This
liable to punishment if be made a reason- scetion is intended to avoid such a result,

DECISBIONS UNDER FORMER LAW

Prior Bigamous Marriage void was bigamous even though defendant

A bigamous marriage, though void for had obtained a divorce from his first wife
eivil purposes, i still valid for eriminal 40d even though the second marriage was
purposes until pronounced void by a com- Ymd from the beginning for eivil purposes.
petent court, and a third marriage without State v. Crosby, 148 M 307, 420 P 2d 431;
a deecree declaring the second marriage Crosby v. Ellsworth, 431 I* 2d 35.

94.5-.606, Marrying o bigamigt. (1) A person commits the offense
of marrying a bigamist if he contracts or purports to contract a marriage
with another knowing that the other is thereby committing bigamy.

{2) A person convicted of the offense of marrying a bigamist shall be
fined not to exceed five hundred dollars ($500) or be imprisoned in the
county jail for any period not to exceed six (6) months, or hoth.

History: En. 94-5-605 by 8ec. 1, Ch. who purports to contract a marriage. Like

513, L. 1973, prior law, this seetion punishes the know-
Source: New. ing participation in a bigamous marriage.
The punishment has been reduced to a mis-

Commission Comment demeanor which should provide sufficient

This section slsp applies to someone deterrent.

94.5-606. Incest. (1) A person commits the offense of incest if he
knowingly marries or cobabits or has sexual intercourse with an ancestor,
a descendant, a brother or sister of the whole or half blood. “Cohabit”
means to live together under the representation of being married. The
relationships referred to herein inelude blood relationships without regard
to legitimacy, and relationships of parent and child by adoption.

(2) A person convicted of incest shall be imprisoned in the state
prison for any term not to exceed ten (10) years.

History: En. 94-5-606 by Sec. 1, Ch. 1947, section 48-105 cireumseribe marriage

513, L. 1978. more strietly than the criminal incest
Source: New. law, but different considerations justify
a more limited scope in eriminal incest

Commission Comment vis a vis a marriage contract. Relations

This section is patterned after the between uncles and under-age nieces would
Model Penal Code. The uncle-aunt-nephew- De “sexual intercourse without consent.”

niece cases are excluded from the cate- ‘‘Ancestor” and “descendant” include all
gory of “felomious incest,” in view of the Persons in lineal ascent and descent from
severity of the penalty. one body.

The marriage regulations of R. C. M.

DECISIONS UNDER FORMER LAW

Marital Status of Partles tery.” Whether the defendant was married

There was no substantial change in the or unmarried at the time was not a ma-
charge under former section 94-705 whero terial ingredient of the offense. In either
the court allowed the state to amend event the defendant was guilty, if the in-
an information charging defendant with tercourse charged was proved. State v.
incest by changing “fornication” to “adul- Kuntz, 130 M 126, 295 P 24 707.
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94-5-607 CRIMINAL CODE

Single Act sary that formicaticn be open as required

A single act of sexual intercourse was under the section making fornication a
sufficient to support a convietion under etime. Territory v. Corbett, 3 M 50.
former section 94-705 and it was not neces-

94.5-607. Endangering the welfare of children. (1) A parent, guard-
ian, or other person supervising the welfare of a child Jess than 16 years old
commits the offense of endangering the welfare of children if he knowingly
endangers the child’s welfare by violating a duty of care, protection, or
support.

(2) A parent or guardian or any person who is 18 years of age or older,
whether or not he is supervising the welfare of the child, commits the
offense of endangering the welfare of children if he knowingly contributes
to the delinquency of a child less than 16 years old by :

(a) supplying or encouraging the use of intoxicating substances by
the child; or

(b) assisting, promoting, or encouraging the child to:

(i) abandon his place of residence without the consent of his parents
or guardian;

(ii) enter a place of prostitution; or

(il1) engage in sexual conduct.

(3) A person convicted of endangering the welfare of ehildren shall
be fined not to exceed $500 or imprisoned in the county jail for any term
not to exceed 6 months, or both. A person convicted of a second offense of
endangering the welfare of children shall be fined not to exceed $1,000 or
imprisoned in the county jail for any term not to exceed 6 months, or both.

(4) On the issue of whether there has been a violation of the duty of
care, protection, and support, the following, in addition to all other ad-
missible evidence, is admissible: cruel treatment; abuse; infliction of un-
necessary and cruel punishment; abandonment; neglect; lack of proper
medieal care, clothing, shelter, and food; and cvidence of past bodily
injury.

(6) The court may order, in its diseretion, any fine levied or any bond
forfeited upon a charge of endangering the welfare of children paid to or
for the benefit of the person or persons whose welfare the defendant has
endangered.

History: En. 94-5-607 by Sec. 1, Ch, 513,

lthough 1953 izes that
L. 1973; amd. Sec, 1, Ch. 85, T, 1975; amd, ~iihough the commission recognizes tha

rogecution of parents will seldom be a
Sec. 1, Ch, 218, L. 1977; amd. Sec. 18, Ch. Eonstructive sohll)tion to intra-family prob-
359, L. 1977. lems, it seems worthwhile to retain a

Source: New, penal sanction for gross breach of parental

R responsibility, Also provision is made that

Comssion Comment any criminal fine lle)vied against the of-

This section penalizes a limited class of fender may be used to aid the disadvan-
misbehavior by a parent or other person taged minor. The age designation is arbi-
legally responsible for the care and su- {rary but consistent with the other pro-
pervision of children. This offense can be visions in the code intended to protect
committed only by an aet or omission ghildren.
in violation of a legal duty. That legal
duty may be one which does not itself Compiler's Notes
carry a penal sanction; this section adds This section was amended twice in 1977,
the penal sanction when violation of the onee by Ch. 218 and onee by Ch. 359,
duty creates a known danger to the child. Sinece the amendments do not appear to
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confliet, the Code Commissioner has made
a composite scetion embodying the changes
made by both amendments.

Amendments

The 1975 amendment inserted subsection
(2); designated former subsections (2) to
(4) as (3) to (B); and added the second
sentence in subsection (3).

Chapter 218, Laws of 1977, substituted
“any person who is 18 years of age or
older, whether or not he is supervising the
welfare of the ehild” near the middle of
subsection (2) for “other person”; substi-
tuted “child” for “youth” near the end of
subscetion (2); divided portions of sub-
division (2)(b) into separate items; de-
leted “leave or” after “encouraging a child

94.5.608. Nounsupport.

94-5-609

to” at the end of the introduetory para-
graph of subdivision (2)(b); deleted “or
to enter places execlusively for adults” at
the end of subdivision (2)(b); and made
minor ehanges in phraseology and pune-
tuation.

Chapter 359, Laws of 1977, substituted
“child less than 16 years old” near the
end of subsection (2) for “youth”; deleted
“Lvidence” at the beginning of subsection
(4); and made minor changes in phrase-
ology, punctuation and style.

Effective Date

Section 2 of Ch. 85, Laws 1975 provided
the act ghould be in effect from and after
its passage and approval, Approved
March 19, 1975,

(1) A person commits the offense of non-

support if he fails to provide support which he ean provide and which
he knows he is legally obliged to provide to a spouse, child, or other de-

pendent.

(2) A person commits the offense of aggravated nonsupport if:
(a) the offender has left the state to avoid the duty of support; or
(b) the offender has been previously convicted of the offense of non-

support.

(8) A person convicted of nonsupport shall be fined not to exceed $500
or be imprisoned in the county jail for any term not to exceed 6 months, or
both. A person convicted of aggravated nonsupport shall be imprisoned
in the state prison for any term not to exceed 10 years.

(4) The court may order, in its discretion, any fine levied or any bond
forfeited upon a charge of nonsupport paid to or for the benefit of any
person that the defendant has failed to support.

History: En. 94-5-608 by Sec. 1, Ch. 513,
L. 1973; amd. Sec. 19, Ch, 359, L, 1977.

Source: New.

Commission Comment

This section confinea the eriminal offense
of nonsupport to failure to provide sup-
port which the accused knows he is legally
obliged to provide. The policy of the
former law is retained, that is, the section
iz designed to compel the defendant to
perform his duty rather than make him
an objeect of exemplary punishment.
Exemplary punishment is of doubtful effi-
cacy in eomplex family situations, where
many forces, both social and economie,
may combine to excuse the behavior. The
fact that nomsupport can be prosecuted
lays the basis for intervemtion by the

94.5.609. Unlawful transactions

county attorney, who e¢an thus provide
legal aid to indigent families and coerce
the acecused to support his family., The
problem of enforcing support obligatioms
of defendants who leave their families and
go to another state has been largely solved
by the Uniform Reciprocal Enforcement of
Support Act. However, extraditing the de-
fendant on a felony criminal charge is still
possible under the aggravating circum-
stances of subsecti. (2).

Amendments

The 1977 amendment added “or” to the
end of subsection (2)(a); substituted “any
person” for ‘“person or persons” in subseec-
tion (4); and made minor changes in
style.

with children. (1) A person com-

mits the offense of unlawful transactions with children if he knowingly:

(a)

sells or gives explosives to a child under the age of majority

except as authorized under appropriate city ordinances; or
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(b) sells or gives intoxicating substances to a child under the age of
majority ; or

(¢) Dbeing a junk dealer, pawnbroker or secondhand dealer he receives
or purchases goods from a child under the age of majority without authori-
zation of the parent or guardian.

(2) A person convicted of the offense of unlawful transactions with
children shall be fined not to exceed five hundred dollars ($500) or be
imprisoned in the county jail for any term not to exceed six (6) months,
or both. A person convieted of a second offense of unlawful transactions
with ehildren shall be fined not to exceed one thousand dollars ($1,000)
or be imprisoned in the county jail for any term not to exceed six (6)
months, or both.

History: En. 94-5-602 by Sec. 1, Ch. “(d) being a junk dealer, pawnbroker,
513, L. 1973. o}r secondhand dealer he receives or pur-
Source: New. chases goods from a child under the age
of majority without authorization of the

Commission Comment parent or guardian.
This section is merely a partial recodifi- “(2) A person convicted of the offense

cation of a number of statutes on unlaw- of unlawful transactions with children
ful transactions with children. (See shall be fined not to exceed $500 or be
R. C. M, 1947, sections 94-35-106 to 94-35- imprisoned in the county jail for any term
106.2, 94-3703 and 69-1902.) Other statutes 1ot to exceed 6 months, or both. A per-
relating to children were repealed. (See Son convieted of a second offense of un-
R. C. M. 1947, sections 94-35-138, 94-35-137 lawful transactions with children ghall be
and 94-35-208.) The substance of still {ined not to exqeg:d $1,000 or be imprisoned
other statutes relating to children were i the county jail for any term not to ex-

placed elsewhere in the eode. ceed 6 months, or both.”
, Section 4, Ch. 264, Laws 1977 provides:
Compiler's Notes “Sections 1, 2, and 3 of this act [amending

Section 2, Ch. 264, Laws 1977, proposes sectiong 4-6-104, 94-5-609, and 94-5-610], if
to amend this section to read as follows: approved by the electors of the state of
“94-5-609. Unlawful transactions with chil- Montana, are effective January 1, 1979.”
dren. (1) A person commits the offense of Scetion 5, Ch. 264, Laws 1977, provides:
unlawful fransactions with children if he «The question of whether this aet will
knowingly: . X . become effective shall be submitted to the

“(a) sells or gives explosives to a child  clectors of the state of Montana at the
under the age of majority exeept as  general election to be held November 7,
authorized under appropriate ecity ordi- 1978 by printing on the ballot the full
nances; title, and the following:

“(b) sells or gives intoxicating sub- s . s sas
stances other than alcoholic beverages to tol:lIQPOR raising the legal drinking age

a child under the age of majority; .. co1s
“(e) sells or givtzas aleoholic b(’averages = AGAENST raising the legal drinking
to a person under 19 years of age; or age to 19.

DECISIONS UNDER FORMER LAW

Entrapment out on a dresser in his hotel room and
Entrapment was no defense in a prose- that a minor picked one up and consumed
cution for selling liquor to a minor even it supported convietion under former sec-
though a public officer gave the minor tion 94-35-106. State v. Clark, 87 M 416,
money and instrueted him to buy whiskey, 288 P 186.
whereupon the minor entered defendant’s
bar, offered to buy and was sold whiskey, Intox:lca,t:tng Bevero:ge X
where the officers did not induce the sale Information e¢harging defendant with
by defendant or mislead him as to the selhn_g intoxicating hqpor Yo minor was
minor’s age. State v, Parr, 129 M 175, 283  sufficient even though it did not specify

P 2d 1086, 55 ALR 24 1313. the kind of liquor furnished. State +v.
Baker, 87 M 295, 288 P 1113.
Furnishing Ligquor Information charging sale of intoxicat-

Fvidence that defendamt poured drinks ing beverage to minor was sufficient when
containing intoxicating liquor and set them it described the beverage as “beer,” and it
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was not necessary to allege the percentage precautions defendant took to ascertain
of aleohol. State v. Winter, 129 M 207, the buyer's age. State v. Paskvan, 131 M
285 P 2d 149, 316, 309 P 24 1019,

In prosecution fcr violation of former Minor who misrepresented his age to
section 94-35-106, corpus delicti was estab- obtain liquor was guilty of violation of
lished by evidence that the defendant section 4-3-306, rather than being an ae-
poured minor a drink from a bottle marked complice under former section 94-35-106,
“Vodka,” 8State v. Moore, 138 M 379, and it was not neeessary to corroborate
357 P 2d 346. hig testimony as to his own age. State v.

Paskvan, 131 M 316, 309 P 24 1019.

License
In prosecution for selling intoxicating Other Transactions
liquor to a minor, it was immaterial In prosecution for selling liquor to a

whether defendant was licensed under the particular minor, testimony by six other
alcoholic beverage laws, and amendment of minors as to purchases by them from de-
information to insert allegation that de- fendant was admissible under proper in-
fendant was an employee of a licensee structions to jury. 8Btate v. Gussenhoven,
was surplusage and mot prejudicial to de- 116 M 350, 152 P 24 876.

fendant. State v. Winter, 129 M 207, 285

P24 149. Punishment
Amount of punishment imposed for
Misrepresentation of Age selling intoxicating liguor to a minor

In a prosecution under former section under former sgection 94-35-106 was for the
94-35-106 for furnishing liquor to a minor, legislature and not for review by supreme
misrepresentation of age by the minor was ecourt. State v. Gussenhoven, 116 M 350,
no defense and it was immaterial what 152 P 24 876.

94.5-610. Unlawful possession of intoxicating substance by children.
(1) A person who has not reached the age of majority commits the of-
fense of possession of intoxicating substance if he knowingly has in his
possession an intoxicating substance, except a person who has not reached
the age of majority does not commit the offense of possession of an intoxi-
cating substance when in the course of his employment, he bags, carries
or transports beer for customers at a grocery store,

(2) A person convicted of the offense of possessing an intoxicating
substance shall be fined not to exceed $50 or be imprisoned in the county
jail for any term not to exceed 10 days, or both. If proceedings are held in
the youth court, the preceding penalty does not apply and the offender
shall be treated as an alleged youth in need of supervision as defined in
10-1203(13). Tn such case, the youth court may enter its judgment under
101222,

History: En, 94-5-610 by Sec. 1, Ch, 513, an alcoholic beverage. A person under the

L. 1973; amd, Sec. 1, Ch. 87, L, 1974; amd. age of 19 commits the offense of posses-
Sec. 1, Ch. 536, L, 1977, gsion of an intoxicating substance if he

Source: Substantially the same as Re- knowingly has in his possession an alco-

: s _ holic beverage, except that he does not
X;(;g(i(godes of Montana 1947, section 94 commit the offense when in the courso of

his employment it is nccessary to possess
Commission Comment alcoholic beverages.
This section is merely a recodification of “(2) A person convicted of the offense

the pregent statute on this subjeet. of possessing an intoxicating substance
shall be fined not to excecd $50 or be

Compiler's Notes jmprisoned in the county jail for any term
Section 3, Ch. 264, Laws 1977, proposes 1ot to exceed 10 days, or both.”
to amend this scetion to read as follows: Seetion 4, Ch. 264, Laws 1977 provides:

“04-5-610. Unlawful possession of intoxi- “Sections 1, 2, and 3 of this act [amending
cating substance by echildren. (1) A per- sections 4-6-104, 94-5-609, and 94-5-6107, if
son under the age of 18 years commits the approved by the electors of the state of
offense of possession of intoxicating sub- Montana, are effeetive January 1, 1979.”
stance if he knowingly has in his posses- Section 5, Ch. 264, Laws 1977, provides:
sion an intoxicating substance other than  “The question of whether this act will be-
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come effective shall be submitted to the
electors of the state of Montana at the
general election to be held November 7,
1978, by printing on the ballot the full
title, and the following:

[J FOR raising the Jegal drinking age
to 19.

{J AGAINT raising the legal drinking
age to 19.”

94.5-611, 94-5.612.

Repeal

Sections 94-5-611 and 94-5-612 (Seec. 41,
p. 184, Bannack Stat.; Sec. 481, Pen. C.

94.5613. Short title.
the “Montana Abortion Control Aect.”

History: En. 94-5-613 by Sec. 1, Ch, 284,
L. 1974,

Title of Act
An act regulating abortions; providing

94.5-614. Statement of purpose.

CRIMINAL CODE

Amendments

The 1974 amendment added the excep-
tion at the end of subdivision (1); and
made a minor change in punctuation.

The 1977 amendment added the last two
sentences of subsection (2); and made
minor changes in style,

(11023,11024) Repealed.

1895; See. 29, Ch. 513, L. 1973), rclating
to producing a miscarriage, was repealed
by See. 77, Ch, 3589, Laws 1977.

This act shall be known and may be cited as

for keeping of records of abortions; de-
claring the right to refuse to participate
in abortions; protecting the life of the
fetus; providing penalties, and an effee-
tive date.

The legislature reaffirms the tradition

of the state of Montana to protect every human life, whether unborn or

aged, healthy or sick. In keeping with this tradition and in the spirit of

our constitution, we reaffirm the intent to extend the protection of the laws
of Montana in favor of all human life.

History: En. 94-5-614 by Sec, 2, Ch,
284, L. 1974.

94.5-615. Definitions.
apply:

(1) “Department” means the department of health and environmental
sciences provided for in Title 82A, chapter 6.

(2) “Facility” means a hospital, health care facility, physician’s office,
or other place in which an abortion is performed.

(8) (a) “Informed consent”’” means voluntary consent to an abortion
by the woman upon whom the abortion is to be performed only after full
disclosure to her by the physician who is to perform the abortion of such
of the following information as is reasonably chargeable to the knowledge
of the physician in his professional capacity:

(i) the stage of development of the fetus, the method of abortion to be
ulilized, and the effects of such abortion method upon the fetus;

(ii) the physical and psychological effects of abortion; and

(iii) available alternatives to abortion, including childbirth and adop-
tion.

(b) Informed consent may be evidenced by a written statement in a
form prescribed by the department and signed by the physician and the
woman upon whom the abortion is to be performed in which the physician
certifies that he has made the full disclosure provided above and in which
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94-5-617

the woman upon whom the abortion is to be performed acknowledges that
the above disclosures have been made to her and that she voluntarily

consents to the abortion.

(4) *“Abortion” means the performance of, assistance or participation
in the performance of, or submission to an act or operation intended to
terminate a pregnancy without live birth.

(6) “Viability” means the ability of a fetus to live outside the mother’s

womb, albeit with artificial aid.

History: En. 94-5-615 by Sec. 3, Ch, 284,
L. 1974; amd. Sec. 38, Ch. 187, L. 1977,

Amendments

The 1977 amendment added “provided
for in Title 82A, ehapter 6” to subsection
(1); inserted the subdivision designations

sion (3)(a) from letters to roman numer-
als; and made minor changes in style,
punctuation and phraseology.

Repealing Clause

Section 39 of Ch. 187, Laws 1977 read
“Sections 41-2101 through 41-2108, 69-1924,

under subsection (3); changed the desig-
nations of the subheadings under subdivi-

and 82-1232, R.C.M. 1947, are repcaled.”

94.5-616. Consent o abortion. (1) No abortion may be performed
upon any woman in the absence of informed consent.

(2) No abortion may be performed upon any woman in the absence
of:

(a) the n notice to her husband, unless her hushand is vol-
untarily separated from her;

(b) the written notlce to a parent, if living, or the custodian or legal
guardian o ; & under eighteen (18) years of age and
upmarried.

(3) The above informed comsent or consent is not required if a li-
censed physician certifies the abortion is necessary to preserve the life
of the mother.

(4) No executive officer, administrative agency or public employee of
the state of Montana or of any local governmental body has power to
issue any order requiring an abortion or shall coerce any woman to have
an abortion, nor shall any person coerce any woman to have an abortion.

(5) YViolation of subsection (1), (2) or (4) of this section is a mis-
demeanor.

(6) The use of the prescribed departmental form of informed consent
required by section 3 [94-5-615(3)] shall not be mandatory until July 1,
1974. Prior thereto, a written statement fairly setting forth the content
specified by section 3 [94-5-615(3)] shall be in compliance therewith.

History: En. 94-5-616 by Sec. 4, Ch.
284, L. 1974

94.5.617. Protection of life and health of infant, (1) A person com-
mits the offense of eriminal homicide, as defined in sections 94-5-101 through
94.5-104, if he purposely, knowingly, or negligently causes the death of a
premature infant born alive, if such infant is viable.

(2) Whenever a premature infant which is the subject of abortion if
is born alive and is viable, it becomes a dependent and neglected child
subjeet to the provisions of state law, unless:
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(a) the termination of the pregnancy is necessary to preserve the life
of the mother; or

(b) the mother and her spouse, or either of them, have agreed in
writing in advance of the abortion, or within seventy-two (72) hours
thereafter, to accept the parental rights and responsibilities of the prema-
ture infant if it survives the abortion procedure.

(3) No person may use any premature infant born alive for any type
of scientific research, or other kind of experimentation except as neces-
sary to protect or preserve the life and health of such premature infant
born alive.

(4) The department shall make regulations to provide for the hu-
mane disposition of dead infants or fetuses.
(5) Violation of subsection (3) of this section is a felony.

History: En. 94-5-617 by Sec. 5, Ch. 284, Amendments
L. 1974; amd. Sec. 13, Ch. 338, L. 1977. The 1977 amendment substituted €“94-5-
104” for “04-5-105” in subsection (1).

94.5-618. Control of practice of abortion. (1) No abortion may be
performed within the state of Montana:

(a) except by a licensed physician;

(b) after the first 3 months of pregnancy, except in a hospital licensed
by the department;

(e) after viability of the fetus, unless in appropriate medical jude-
ment the abortion is necessary to preserve the life or health of the mother,
An abortion under this subsection (1) (e¢) may only be performed if:

(i) the foregoing judgment of the physician who is to perform the
abortion is first certified in writing by him, setting forth in detail the
facts upon which he relies in making such judgment; and

(ii) two other licensed physicians have first examined the patient and
concurred in writing with such judgment.

The foregoing certification and concurrence is not required if a licensed
physician certifies the abortion is necessary to preserve the life of the
mother,

(2) The timing and procedure used in performing an abortion under
subsection (1) (¢) of this section must be such that the viability of the
fetus is not intentionally or negligently endangered, as the term “pegli-
gently” is defined in 94-2-101(31). The fetus may be intentionally endan-
gered or destroyed only if necessary to preserve the life or health of the
mother.

(3) No physician, facility, or other person or agency shall engage in
solicitation, advertising, or other form of communication having the pur-
pose of inviting, inducing, or attracting any person to come to such phy-
sician, faeility, or other person or ageney to have an abortion or to pur-
chase abortifacients,

(4) Violation of subsections (1) and (2) of this section is a felony.
Violation of subsection (38) of this section is a misdemeanor.
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Higtory: En. 94-5-618 by Sec. 6, Ch. 284, curce in subsecetion (2) to conform to the

L. 1974; amd. Sec. 20, Ch. 369, L. 1977, amendment of section 94-2-101; and made
minor changes in phraseology, punctuation
Amendments and style,

The 1977 amendment ¢hanged the refer-

94.5.619. Reporting of practice of abortion. (1) Every facility in
which an abortion is performed within the state of Montana shall keep on
file upon a form prescribed by the department a statement dated and
certified by the physician who performed the abortion setting forth such
information with respect to the abortion as the department by regulation
shall require; including, but not limited to, information on prior preg-
nancies; the medical procedure employed to administer the abortion; the
gestational age of the fetus; the vital signs of the fetus after abortion, if
any; and if after viability, the medical procedures employed to protect
and preseve the life and health of the fetus.

(2) The physician performing an abortion shall cause such pathology
studies to be made in connection therewith as the department shall require
by regulation, and the facility shall keep the reports thereof on file.

(3) In connection with an abortion, the facility shall keep on file the
original of each of the documents required by this act relating to informed
consent, consent to abortion, certification of necessity of abortion to pre-
serve the life or health of the mother, and certification of necessity of
abortion to preserve the life of the mother.

(4) Such facility shall within thirty (30) days after the abortion
file with the department a report upon a form prescribed by the department
and certified by the custodian of the records or physician in charge of
such facility setting forth all of the information required in subsections
(1), (2), and (3) of this section, except such information as would identify
any individual involved with the abortion. The report shall exclude copies
of any documents required to be filed by subsection (3) of this section, but
shall certify that such documents were duly executed and are on file.

(5) All reports and documents required by this act shall be treated
with the confidentiality afforded to medical records, subject to such dis-
closure as is permitted by law; except that statistical data not identifying
any individual involved in an abortion shall be made public by the de-
partment annually, and the report required by subsection (4) of this
section to be filed with the department shall be available for public in-
spection exeept in so far as it identifies any individual involved in an abor-
tion. Names and identities of persons submitting to abortion shall remain
confidential among medical and medical support persounel directly involved
in the abortion, and among persons working in the facility where the abor.
tion was performed whose duties include billing the patient or submitting
claims to an insurance company, keeping facility records, or processing
abortion data required by state law.

(6) The department shall report to the attorney general any apparent
violation of this act.

(7) The reports required by this section shall not be mandatory for
any abortion performed prior to July 1, 1974.
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History: En. 94-5-619 by Sec, 7, Ch, 284,
L. 1974.

94.5-620. Refusal to participate in abortion. (1) No private hospital
or health care facility shall be required contrary to the religious or moral
tenets or the stated religious beliefs or moral convictions of its staff or
governing board to admit any person for the purpose of abortion or to
permit the use of its facilities for such purpose. Such refusal shall not give
rise to liability of such hospital or health care facility, or any personnel
or agent or governing board thereof, to any person for damages allegedly
arising from such refusal, nor be the basis for any diseriminatory, dis-
ciplinary, or other recriminatory action against such hospital or health
care facility, or any personnel, agent, or governing board thereof.

(2) All persons shall have the right to refuse to advise concerning,
perform, assist, or partieipate in abortion because of religious beliefs or
moral convictions. If requested by any hospital or health care facility, or
person desiring an abortion, such refusal shall be in writing signed by the
person refusing, but may refer generally to the grounds of “religious
beliefs and moral convictions.” The refusal of any person to advise eon-
cerning, perform, assist, or participate in abortion, shall not be a considera-
tion in respect of staff privileges of any hospital or health care facility,
nor a basis for any discriminatory, disciplinary, or other reecriminatory
action against such person, nor shall such person be liable to any person
for damages allegedly arising from refusal.

(8) It shall be unlawful to interfere or attempt to interfere with the
right of refusal authorized by this section. The person injured thereby
shall be entitled to injunective relief, when appropriate, and shall further
be entitled to monetary damages for injuries suffered.

(4) Such refusal by any hospital or health care facility or person
shall not be grounds for loss of any privileges or immunities to which the
granting of consent may otherwise be a condition precedent, or for the
loss of any publie benefits.

(6) As used in this section, the term “person” includes one or more
individuals, partnerships, associations, and corporations.

History: En, 94-5-620 by Sec, 8, Ch. 284,
L. 1974,

94.5-621. Other regulations. The department shall make regulations
for a comprehensive system of reporting of maternal deaths and complica-
tions within the state of Montana resulting directly or indirectly from
abortion, subject to the provisions of section 7 [94-5-619(5)] of this act.

History: En. 94-5-621 by Sec. 9, Ch. 284,
L. 1974,

04.5.622, Penalties, (1) A person convicted of eriminal homicide
under this act is subject to the penalties prescribed by sections 94-5-101
through 94-5-104.

(2) A person convicted of a felony other than eriminal homicide
under this act is subject to a fine not to exceed one thousand dollars
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94-5-624

($1,000), or imprisonment in the state prison for a term not to exceed

five () years, or both.

(3) A person convicted of a misdemeanor under this act is subject to
a fine not to exceed five hundred dollars ($500), or imprisonment in the
county jail for a term not to exceed six (6) months, or both.

History: En. 94-5-622 by Sec. 10, Ch,
284, L, 1974; amd. Sec. 14, Ch, 338, L.
1977.

Amendments

The 1977 amendment substituted “94-5-
1047 in subsection (1) for “94-5-105.”

Separability Clause

Section 15 of Ch. 338, Laws 1977 read
“If a part of this aet is invalid, all valid

94.5-623. Legislative intent,

partg that are severable from the invalid
part remain in effeet. If a part of this
act is invalid in one or more of its appli-
cations, the part remains in effect in all
valid applications that are severable from
the invalid applications.”

Repealing Clause

Seetion 16 of Ch. 338, Laws 1977 read
“Sections 94-5-105, 94-5-304, and 95-2206.1,
R.C.M. 1947, are repealed.”

It is the intent of the legislature to re-

striet abortion to the extent permissible under decisions of appropriate
courts or paramount legislation.

History: En. 94-5-623 by Sec. 11, Ch.
284, L. 1974,

94-5-624. Severability. It is the intent of the legislature that if a
part of this act is invalid, all valid parts that are severable from the in-
valid part remain in effect. If a part of this act is invalid in one or more
of its applications, the part remains in effect in all the valid applications
that are severable from the invalid applications.

History: En. 94-5-624¢ by Sec. 12, Ch. vided the act should be in effect from
284, L. 1974, and after its passage and approval. Ap-
] proved March 25, 1974.
Effective Date

Section 13 of Ch. 284, Laws 1974 pro-

CHAPTER 6

OFFENSES AGAINST PROPERTY

Part 1-—Criminal Mischief and Arson

Section 94-6-102, Criminal mischief.

94-6-103. Negligent arson.
94-6-104. Arson.

Part 2—Criminal Trespass and Burglary
04-6-201. Definition,
94-6-202, Criminal trespass to vehicles.
94-6-203. Criminal trespass to property,
94-6-204. Burglary.
94-6-205. Possession of burglary tools.

Part 3—Theft and Related Offenses

04-6-302. Theft.
94-6-303. Theft of lost or mislaid property.

94-6-304. Theft of labor or gervices or use of property.
94-6-304,1. Obtaining communication services with intent to defraud.
94-6-304.2, Aiding the avoidance of telecommunications charges.

81
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94-6-305. Unauthorized use of motor vehicles.

94-6-306, Offender’s interest in the property.

94-6-307. Deceptive practices.

94-6-308. Deceptive business practices.

94-6-308.1. Chain distributor sehemes.

94-6-309. Issuing a bad check.

94-6-310. Forgery.

94-6-311. Obscuring the identity of a maechine.

94-6-312, Illegal branding or altering or obseuring a brand.
94-6-313. Defrauding creditors.

94-6-314. Effect of eriminal possession of stolen property.

Part 1
Criminal Mischief and Arson

94.6-101. Repealed,

Repeal 1973), relating to definitions, was repealed
Section 94-6-101 (See. 1, Ch. 513, L. by See. 77, Ch. 359, Laws 1977.

94.6.102. Criminal mischief. (1) A person commits the offense of
eriminal mischief if he knowifigly or purposely:

(a) injures, damages or destroys any property of another or public
property without consent; or

(b) without consent tampers with property of another or public prop-
erty so as to endanger or interfere with persons or property or its use; or

(e) damages or destroys property with the purpose to defraud an
insurer; or

(d) fails to elose a gate previously unopened which he has opened,
leading in or out of any inclosed premises. This does not apply to gates lo-
cated in cities or towns.

(2) A person convicted of the offense of criminal mischief shall be
fined not to exceed five hundred dollars ($500) or be imprisoned in the
county jail for any term mpot to exceed six (6) months, or both. If the
offender commits the offense of criminal mischief and caunses pecuniary
loss in excess of ome hundred fifty dollars ($150), or injures or kills a
commonly domesticated hoofed animal, or causes a substantial interrup-
tion or impairment of public communication, transportation, supply of
water, gas, or power, or other public servieces, he shall be imprisoned in
the state prison for any term not to exceed ten (10) years.

History: En. 94-6-102 by Sec, 1, Ch, 513, pant up to ten (10) years in the state
L. 1973; amd. Sec. 1, Ch. 88, L. 1975. prison for causing pecuniary loss in excess

Source: New. of one hundred fifty ($150) dollars. Under
the old malicious mischief seetion (R. C.
Commission Comment M. 1947, section 94-3301) the amount of

This section defines the behavior that loss required for a felony convietion was
is punishable because it harms or threatens only fifty ($50) dollars and there was a
to harm property. In so far as the section mandatory minimum penalty of one year.
deals with purposeful, unjustified actual This section has changed the minimum
harm to property, it corresponds to the amount necessary for a felony convietion
traditional “malicious mischief” offenss. to conform with changing values.

This seetion would inelude killing, maim-

ing, or polsoning Iivéstoek. The section is Amendments
more comprehensive and requirés proof of The 1975 amendment inserted “or publie
a different mental state than prior law. property” after “property of another” in

Bubsection (2) elassifies some eriminal subdivisions (1)(a) and (b).
migchief a felony by providing imprison-
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DECISIONS UNDER FORMER LAW

Burning of Jail Maiming of Animal

Prisoner who started fire in jail portion To constitute the act of “maiming” an
of the courthouse which fire spread and animal, a felony within the meaning of
consumed the entire building was prop- former section 94-1208, permanent injury
erly charged with second degree arsonm must have been inflicted. State v. Benson,
rather than with destroying a jail. Peti- 91 M 21,5 P 24 223.
tion of Weiss, — M —, 511 P 24 1319. Evidence that defendant fired a load of

shot into horse at a distance of ten feot
Lesser Included Offenses and at a point nearest the bheart sup-
The malicious destruetion of property ported an inference of intent to kill or
was not ineluded in the erime of willful maim and a conviction for attempt to
and malicious burning of property, as de- maim under former section 94-1208. State
fined by former section 94-3303. State v. v. Benson, 91 M 21, 5 P 24 223.
Sieff, 54 M 165, 168 P 524.

94-6-103, Negligent arson. (1) A person commits the offense of
negligent arson if he purposely or knowingly starts a fire or causes an
explosion, whether on his own property or property of another and
thereby negligently :

(a) places another person in danger of death or bodily injury; or

(b) places property of another in danger of damage or destruction.

(2) A person convicted of the offense of negligent arson shall be fined
not to exceed five hundred dollars ($500) or be imprisoned in the county
jail for any term not to exceed six (6) months, or both. If the offender
places another person in danger of death or bodily injury, he shall be
imprisoned in the state prison for any term not to cxceed ten (10) years.

History: En. 94-6-103 by Sec. 1, Ch. or where the burning of lesser forms of

513, L. 1973. property is aceomplished in close proxim-
Source: New. ity to occupied structures.

The provigions of subsection (1) are to

Commission Comment be construed as pertaining to aflirmative

Section 94-6-103 differs substantially knowing and purposeful acts and are not
from the current Model Arson Law. First, intended to include omissions to report,
it eliminates the grading of arson into control or combat a fire which has placed
degrees by reference to the class of prop- a4 person in danger of bodily injury or
erty destroyed. Second, it prohibits negli- death, or an occupied structure in danger
gent uses of fire or explosives which en- of damage or destruction. If a person
danger persons or property unaccompanied starts a fire negligently or fails to control
by injury or damage, and third, it includes a fire thus placing persons or property in
the burning of one’s own property in ecir- danger the act is made punishable by R.
eumstances where there is a high risk that C. M. 1947, section 28-115.
the fire will spread to property of others

94.6-104. Arson. (1) A person commits the offense of arson wien,
by means of fire or explosives, he knowingly or purposely:

(a) damages or destroys an occupied structure which is property of
another without consent; or

(b) places another person in danger of death or bodily injury.

(2) A person convicted of the offense of arson shall be imprisoned in
the state prison for any term not to exceed twenty (20) years.

History: En. 94-6-104 by Sec. 1, Ch. 513,  6.103, Negligent Arson, is intended to

L. 1978; amd. Sec. 1, Ch. 261, L. 1975, completely replace the old Model Arson
Source: New. Law which classifies offenscs in an illogi-
cal and arbitrary fashion. The burning of

Commission Comment an empty, isolated dwelling could result

This section, together with section 94- in a twenty (20) year sentence under R.
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C. M. 1947, section 94-502, while setting
fire to a crowded church or theater or jail
ecould yield only a2 maximum sentence of
ten (10) years under R. C. M. 1947, gec-
tion 94-503. Moreover, it makes little sense
to treat the burning of miscellaneous per-
gonal property, whether out of malice or
to defraud insurers a special category of
erime apart from the risks associated from
burning. To destroy a valuable painting

CRIMINAL CODE

or manuseript by burning it in a hearth or
furnace eannot be distinguished erimino-
logically from any other method of de-
struction.

Amendments

The 1975 amendment inserted “which is
property” after “structure” in subdivision

(1) (a)-

DECISIONS UNDER FORMER LAW

Yesser Included Offense

The malicious destruction of property
was not included in the crime of willful

94.6-105. [Transferred.]

Compiler’s Notes

Section 74, Ch. 359, Laws of 1977, re-
numbered this section as sec. 94-8-209.3.

and maliejious burning of property, as de-
fined by former section 94-3303. State v.
Sieff, 54 M 165, 168 P 524,

Part 2
Criminal Trespass and Burglary

94-6-201. Definition. (1) “Enter or remain unlawfully.” A person
enters or remaing unlawfully in or upon any vehicle, occupied structure, or
premises when he is not licensed, invited, or otherwise privileged to do so.
A person who enters or remains upon land does so with privilege unless
notice is personally communicated to him by an authorized person or unless

such notice is given by posting in a conspicuous manner.

(2) In no event shall civil liability be imposed upon the owner or
oceupier of premises by reason of any privilege ercated by this section.

History: En. 94-6-201 by Sec. 1, Ch. 513,
L. 1973; amd, Sec, 21, Ch. 359, L. 1977.

Source: New.

Commission Comment

The core of the common-law concept of
burglary was breaking and entering a
dwelling bouse at night with intent to
commit a felony therein. The scope of the
offense has enlarged until under prevail-
ing law, the offense may be committed by
entry alone, in daytime as well as by
night, in any building, atructure, or “ve-
hicle,”

In this eode “occupied strueture” is nar-
rowly defined to include buildings where
people are living or working and where

intrusions are most alarming and danger-
ous. For example, the definition does not
include barms, or derelict and abandomed
buildings unsuited for human oceupancy.
In the case of a mine or ship, for example,
occupaney would have to be proved. “En-
tering or remaining unlawfully” is a con-
cept which takes a middle ground between
prevailing law requiring breaking and its
complete elimination in some modern legis-
lation.

Amendments

The 1977 amendment substitufed “sec-
tion” at the end of subsection (2) for
“action”; and made minor changes in
style, phraseology and punectuation.

DECISIONS UNDER FORMER LAW

Uninclosed Range Land

The proviso to former section 94-35-237,
requiring the marking of boundaries as a
prerequisite to eriminal liability for driv-
ing herds onto private land, did not change
the rule relating to eivil liability that a
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herder must determine the boundaries of
private land at his peril. Herrin v, Sieben,
46 M 226, 127 P 323, overruled on other
grounds in 131 M 494, 501, 311 P 2d 982,
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94-6-202. Criminal trespasg to vehicles.

94-6-204
(1)

A person commits the

offense of eriminal trespass to vehicles when he purposely or knowingly
and without authority enters any vehicle or any part thereof.

(2) A person convicted of the offense of criminal trespass to vehicles
shall be fined not to exceed five hundred dollars ($500) or be imprisoned
in the county jail for any term not to exceed six (6) months, or both.

History: En. 94-6-202 by Sec. 1, Ch,
513, L. 1973,

Source: Substantially the same as Illi-
nois Crimipal Code, Chapter 38, section
21-2,

Commission Comment

The section is intended to cover a

94.6.203. Criminal trespass to property.

troublesome area of criminal activity
which is easily identifiable and well-known
to the police. The section covers only
trespass to vehicles, aireraft or water-
craft. If the trespass involves damage to
a vehicle, the separate offense of criminal
mischief (94-6-102) is committed.

(1) A person commits the

offense of criminal trespass to property if he knowingly :

(a)
(b)

enters or remains unlawfully in an occupied structure; or
enters or remains unlawfully in or upon the premises of another.

(2) A person convicted of the offense of criminal trespass to property
shall be fined not to exceed five hundred dollars ($500) or be imprisoned
in the county jail for any term not to exceed six (6) months, or both.

History: En. 94-6-203 by Sec, 1, Ch.
513, L. 1973,

Source: Substantially the same as Illi-
nois Criminal Code, Chapter 38, section
21-3.

Commisgion Comment

This section eovers criminal trespass to
land without regard to the nature, use or
loeation of the land. Criminal trespass is
committed only if the offender, immedi-
ately prior to entry, receives oral or writ-

ten notice that such entry is forbidden, or
he remains upon the land after being
notified to leave. The section differs sub-
stantially from R. C. M, 1947, section 94-
3308, “Malicions injuries to freehold,” in
that no specific act causing damage need
be alleged, only the unlawful presence of
the offender. Should damage oceur during
the trespass, the offender could be prose-
cuted under section 94-6-102, Criminal
Migchief.

DECISIONS UNDER FORMER LAW

Hunting on Posted Land

A person who hunted on inclosed land
without the consent of one entitled to its
possession was a trespasser, and where the

land was posted warning against hunting,
was in violation of former section 94-3309.
Herrin v. Sutherland, 7¢ M 587, 241 P
328.

04-6-204. Burglary. (1) A person commits the offense of burglary
if he knowingly enters or remains unlawfully in an OC(‘Z_I_]_}_)_i_.ed structure with
the purpose to commit an offense therein.

(2) A person commits the offense of aggravated burglary if he know-
ingly enters or remains unlawfully in an occupied structure with the pur-
pose to commit a felony therein, and

(a) 1in effecting entry or in the course of committing the offense or
in immediate flight thereafter, he or another participant in the offense
is armed with explosives or & weapon; or

(b) in effecting entry or in the course of committing the offense, or
in immediate flight thereafter he purposely, knowingly, or negligently in-
fliets or attempts to infliet bodily injury upon anyone.
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(3) A person convicted of the offense of burglary shall be imprisoned
in the state prison for any term not to exceed ten (10) years. A person
convicted of the offense of ageravated burglary shall be imprisoned in
the state prison for any term not to exceed forty (40) years.

History: Fn. 94-6-204 by Sec. 1, Ch. 513, be established by proof that the proscribed

L. 1973; amd. Sec. 1, Ch, 260, L. 1976. et was secretly enterta
Source: New. v apﬁ‘!‘t"‘frwn
1 gecret Inten ]
Commission Comment time Wou been-ﬁm‘m-
The definition of a burglarious entry, 12° or exal . Brittain,

i.c., “anprivileged entry” takes a middle 142 Cal 8,7 P 314 it was held one (30111(1
ground Dore T ™e. be convicted of burglary for entering a
> TeaTn — - m store with larcenous intent. The eommis-

YRR AT ) ToquITE sion rejects this view and approves of the

T DTl e pmrerweyree t of decision of State v. Starkweather, 80 M
“breaking” secms to be an unlawful in- 381, 207 P 497 as a more practical result.

trusion, or as defined in section 94-6-201, Amendments
“entering or remaining unlawfully.” This . «
definition is meant to exclude from burgla- The 1975 amendment inserted “unlaw-

ry the servant who enters his employers fully” after “remains” in subseetion (2).
house meaning to steal silver; the shop- “ . '

lifter who en%ers a store during business Occ.uplfad Structure
hours to steal from the counter; the fire- Semitrailer attached to +leeper-cab trae-
man who forms the intent, as he breaks 0T was an “oceupied. structure” within
down the door of s burning house, to mMeaning of this seetion, and therefore,
steal some of the honseholder’s belongings defendant who entered it and removed a

and similar acts in which the defendant is 1R1nber of cases of beer was properly con-
lawfully on the premises, victed of burglary. State v. Shannom, —

Where breaking is not relgg],'mﬂ,_there M —, 554 P 2d 743.
has been 'z 0 at guilt may .

DECISIONS UNDER FORMER LAW

Breaking without proof of the means by which
TFormer section 94-901 did not require a entry was effected, and defendant’s con-
breaking of the enclosure but only an un- fession became admissible. State v. Dix-
lawful entry, and the word “break” in an  som, 80 M 181, 260 P 138,
information was surplusage. State v. Dix-

son, 80 M 181, 260 P 138. Degrees of Burglary
. On proseeution of an information under
Building former section 94-901 which did not state

A sheep wagon covered, enclosed by the degree of the offense or whether it was
four walls and used as a dwelling by a committed by day or night, wherse neither
Ao nerder was a “building” within the  the verdiet nor the Judgment of conviction
meaning of former seetion 94-001, even specified the degree of the offense but the
though it was on wheels rather than af- judgment included a sentence that was
fixed to the ground, and it could be the authorized only for first degree burglary,
object of a burglary. State v. Ibel, 92 M it was presumed that the Judgment was

413, 156 P 2d 233, supported by evidence that the offense
was committed at night. State v. Mish,
Burning of Jail 36 M 168, 92 P 459; State ex rel. Wtha,ms

Prisoner who started fire in jail por- v. Henry, 119 M °71 174 P 24 220.
tion of the courthouse which fire spread
and consumed the entire building was Description of Property
properly charged with sceond degree arson In information for burglary under for-
rather than with destroying a jail. Peti- mer section 94-901, charging entry with
tion of Weiss, — M —, 511 P 24 1319. intent to ecommit ]arceny, then describing
the property taken, the deseription was
Corpus Delicti surplusage and thero was no charge of the
Proof that furnishings in a billiard hall actual commission of larceny. State v,
were in order when it was locked up at Doard, 135 M 139, 337 P 24 924.
night, that the furnishings were in dis-
order when the hall was unlocked the next Evidence of Other Offenses
morning, and that some articles were Evidence of defendant’s possession of a
missing, cstablished the corpus delicti of comb taken in a previous burglary of the
burglary under former section 94-901 even same structure was inadmissible since
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mere possession did not prove defendant’s
guilt of the previous burglary beyond a
reasonable doubt, and its admission in a
prosecution under former section 94-901
for a subsequent burglary was prejudieial.
State v. Ebel, 92 M 413, 156 P 24 233,

Evidence of Purchase of Valuable Goods

Defendant’s watch and ring together
with purchase receipt for same were prop-
erly admitted in evidence for purpose of
showing a substantial change in defend-
ant’s peeuniary ecircumstances subsequent
to the burglary, and their admission
raised no inferenmce that the items had
heen stolen, State v. Pepperling, — M —,
533 P 24 283.

Felony

Since former section 94-903 provided for
imprisonment in the state prison for bur-
glary, it was a felony, and dismissal of the
first information did not bar a subse-
quent prosecution on a second informa-
tion. Stato v. MeGowan, 113 M 591, 131
P 2d 262.

Forcible Entry

Defendant who exceeded invitation
given as o business invitee and stayed
in pharmacy after business was closed
became a trespasser; subsequent theft
of goods from pharmacy eonstituted a
burglary. State v. Watking, — M —,
518 P 2d 259.

Identification of Money

Inability of witness to identify his
money positively did not render the money
inadmissible, where the money stolen con-
sisted of uncireulated bills and rolls of
Tndian head pennies, and the money in de-
fendant’s posscssion corresponded in a
close and peculiar way. State v. Pepper-
ling, — M —, 533 P 24 283.

Information and Indictment

Allowing prosecution to amend charges
in information from first degree burglary
to burglary on motion presented on day
of trial was not error since elements of
crime and proof required for comvietion
remained the same. State v. Stewart, ——
M —, 507 P 2d 1050.

Intent

Instruetion charging jury to aequit if it
found that defendant entered huilding
with lawful intent was properly refused
in the absence of evidence that defendant
may have had that intent. State v. Larson,
75 M 274, 243 P 566.

It was not neccessary to a econvietion
under former section 94-401 that express
intent to commit lareeny or any felony
be proved; rather, it may be manifested
by all the circumstances. Btate v. Bouard,
135 M 139, 337 P 2d 924.
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Entry to tavern after closing hours
with unauthorized duplicate key, and de-
fendant’s subsequent apprehension outside
tavern with checks and currency identified
as having come from tavern safe, showed
felonions intent. State v. Harris, 159 M
425, 498 P 24 1222,

Defendant’s intent to commit larceny
from van was established by evidence that
a pair of bolt eutters with a padlock in
its jaws was found in defendant’s ear
which was backed up to side door of van,
a group of tools had been stacked mnear
door of van in anticipation of removal,
defendant had heen seen leaving the van,
and there was no justification for defend-
ant to have entered van. State v. Austad,
— M —, 533 P 24 1069.

Possession of Stolen Property

Proof of the corpus delicti, together
with evidence that the property taken was
found in defendant’s posscssion and that
defendant made inconsistent and partially
ineriminating statements as to the manner
in which the property came into his pos-
segsion, supported a eonviction under for-
mer gection 94-901. State v. Kinghorn,
109 M 22, 93 P 2d 964.

It was permissible for ecourt to instruet,
in proscention for burglary under former
section 94-901, that one found in posses-
sion of property from burglarized prem-
ises iz bound to explain possession in
order to remove the effeet of possession
a8 a eircumstance pointing to guilt. State

v. Branch, 155 M 22, 465 P 24 821.

Probable Cause for Information

Evidence that accused was arrested in
the company of onc in whose car stolen
property was found several hours later
was not sufficient proof to justify filing
of an information for burglary under for-
mer scetion 94-901. State ex rel. Wilgon
v. Distriet Court, 159 M 439, 498 P 24
1217.

Proof of Entry

ividence that a tire and chains were
taken from an automobile inside a barn,
that a letter addressed to defendant was
found next to automobile, and that part
of the stolen property was found on de-
fendant’s premises, supported econvietion
under former section 94-901 for burglary
of barn. State v. Larson, 75 M 274, 243
P 566.

Sufficiency of the Evidence

Evidence that defendant was flushed
from hiding at 9:20 p.m., several hours
after dark, that only preliminary work
toward opening a safe had been com-
pleted and that a flashlight was among
tools left behind at scene of burglary
gufficiently established “nighttime Tre-
quirement” to support convietion of first



94-6-205

degree burglary. State v. Solis, — M -,
516 P 2d 1157.

Evidence that defendants were driving
car described by eyewitness as having
been involved in a burglary, that de-
fendant had a fresh eut on his arm and
glass fragments in his shoes which matched
broken glass abt rear entrance of bur-
glarized premises and that a footprint in-
side the premises matched the defendant’s
shoe was sufficient to support comviction
of burglary. B8tate v. Black, — M -,
516 P 2d 1163.

Search of defendant’s premises which
revealed a pistol matehing the make, model
and serial number of pistol reported stolen,
a narcotics label with the pharmacy
owner’s initials, which labels were kept
on the narcoties in the safe at the drug-
store, and an attache case contsining
numerous drugs along with watches and
cigarette lighters constituted sufficiont
oevidence to sustain convietion of bur-
glary of pharmacy. State v. Watkins, —
M-, 518 P 24 259.

Although mere possession of recently
stolen property did not raise a presump-
tion of guilt, where it was accompanied
by other incriminating circumstances such
ag familiarity with the burglarized prem-
ises, unexplained possession of large sum
of money, and fact that defendant sud-
denly left the state the day after the
crime had been committed, there was suf-
ficient evidence to support the convietion.
State v. Pepperling, — M —, 533 P 2d 283.

Time of Entry

Under former sections 94-901 and 94-
902, it was unnecessary to allege whether
the entry was made at night or during the
day, but it was for the jury to determine
the degree of the offense. State v. Copen-
haver, 35 M 342, 89 P 61; State v. Mish,
36 M 168, 92 P 459; Siate v. Summers,
107 M 34, 79 P 24 560; State ex rel, Wil-
liams v. Henry, 119 M 271, 174 P 24 220;
State ex rel. Wilson v. Distriet Court, 159
M 439, 498 P 24 1217.

When, under former sections 94-901 and
94-902, the information specifically
charged burglary in the nighttime but the
prosecution failed to prove night as the
time of entry, acquittal was required.
State v. Copenhaver, 35 M 342, 89 P 61;
State v. Titzpatrick, 125 M 448, 239 P

94-6-205. Possession of burglary tools.
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2d 529, distinguished in 135 M 139, 144,
337 P 2d 924, 927.

Instruction as to second degree burglary
under former section 94-902 was not re-
quired where all the evidence indicated
entry during the night and there was not
a secintilla of evidenee indicating entry
during the daytime. State v. Dixson, 80
M 181, 260 P 138.

Tools as Evidence

Tools found mnear the site of an at-
tempted burglary were not admissible as
evidence unless properly connected with
the erime or the defendants, and it was
error to permit a police officer to testify
as to how the tools might be used in
effecting entry. State v, Filacchione, 136
M 238, 347 P 2d 1000.

Unlawful Entry

Burglary under former section 94-901
required an entry that was a trespass,
and the fact that intent to commit an un-
lawful act accompanied an entry that was
otherwise lawful did not make it unlawful
s0 as to support a convietion for burglary.
State v. Mish, 36 M 168, 92 P 459; State
v. Starkweather, 89 M 381, 297 P 497,

Value of Property

Since entry to commit petit larceny was
within the scope of former section 94-901,
it was unnecessary in a burglary prosecu-
tion to allege or prove value of the prop-
erty it was intended to steal, State v.
Mish, 36 M 168, 92 P 459.

Where property taken was deseribed in
testimony, jury could infer that it had
some value, thus that its taking would
be larceny and that unlawful entry with
that intent was burglary under former
section 94-901. State v, Dixson, 80 M 181,
260 P 138,

Variance between Pleadings and Proof

Entry and intent were the gravamen
of the offense under former sgction 94-901,
and it was immaterial that the informa-
tion did not state the location of the
building with exact particularity, that the
property stolen actually belonged to a
different person than named in the in-
formation, or that the proof related to a
date eight days later than that speeified
in the information. State v. Rogers, 31 M
1, 77 P 293.

(1) A person commits the

offense of possession of burglary tools when he knowingly possesses any
key, tool, instrument, device, or any explosive, suitable for breaking into
an occupied structure or vehicle or any depository designed for the safe-
keeping of property, or any part thereof with the purpose to commit an

offense therewith.

(2) A person convieted of possession of burglary tools shall be fined



THEFT AND RELATED OFFENSES

94-6-302

not to exceed five hundred dollars ($500) or be imprisoned in the county
jail for any term not to exceed six (6) months, or both.

History: En. 94-6-206 by Sec. 1, Ch,
518, L. 1978,

Source: Substantially the same as Illi-
nois Criminal Code, Chapter 38, section
19-2,

Commission Comment

This section does not represent a sub-
stantial change from the old Montana
law, R. C. M. 1947, section 94-908, which
prohibited possession of burglary tools.
The main purpose for the change is, first,

to reconstruet the language of the pro-
vision to conform with that of the other
burglary statutes in this chapter, and
second, to eliminate the concept of alter-
ing a tool er instrument for the purpose
of ecommitting a felony or misdemeanor,
since possession of an altered instrument
or tool with the intent to use it to commit
a crime, cannot logically be distinguighed
from possession of an unaltered burglari-
ous tool. The new provision does not alter
the penalty for the crime.

Part 3
Theft and Related Offenses

94.6-301. Repealed.

Repeal
Section 94-6-301 (See. 1, Ch. 513, L.

94.6-302. Theft.

1973), relating to definitions, was repealed
by See. 77, Ch. 359, Laws 1977.

(1) A person commits the offensce of theft when he

purposely or knowingly obtains or exerts unauthorized control over prop-

erty of the owner and:

(a) has the purpose of depriving the owner of the property;

(b) purposely or kn

Ofis Lhe property in

F] [

such manner asto QEPLIVe e TR er ot nropert T

(e) uses, conceals, or abandons he propery Rnowing such use, con-
cealment, or abandonmem ProPably Wil qepTrve-tie-owner of the property.

(2) A person commits the offense of theft when he purposely or know-
ingly obtains by threat or deception control over property of the owner and:

(a) hggthepurpose of depriving the owner of the property;

(bY” purposely or knowingly uses, conceals, or npandons the property
in such manner as to deprive the owner of the property; or

(e) uses, conceals, or abandons the property knowing such use, con-
cealment, or abandonment probably will deprive the owner of the property.

(3) A person commits the offense of theft when he purposely or know-
ingly obtains control over stolen property knowing the property to have

been RTolen Dy anOLNer nTe:

"7 (a) hasthe purpose of depriving the owner of the property;

(b) “Purposely OF KNOWINETyTeew—cwneenie—or—rbrntome=tie property
& 45 Lo deprive Ihe OWIErD

in such man¥er as to deprive the
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{e) uses, conceals, or abandons the property knowing such use, con-

cealment, o
p

0 e property.
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ing $150 in value shall be fined not to exceed $500 or be imprisoned in the
county jail for any term not to exceed 6 months, or both. A person con-
vieted of the offense of theft of property exceeding $150 in value or theft
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of any commonly domesticated hoofed animal shall be imprisoned in the
state prison for any term not to exceed 10 years.

(5)

Amounts involved in thefts committed pursuant to a common

scheme or the same transaction, whether from the same person or several
persons, may be aggregated in determining the value of the property.

History: En, 94-6-302 by Sec. 1, Ch, 513,
L. 1973; amd. Sec. 22, Ch, 359, L. 1977.
Source: Substantially the same as Illi-

noig Criminal Code, Chapter 28, section
16-1.

Commission Comment

The first sentence of the seetion requires
that the act must be done “knowingly” or
“purposely.” As is true in all except abso-
lute liability offenses the aet and the
mental state must coincide. Therefore, the
offense of theft is committed when any
one of the acts coincides with any one of
the mental states. After extended and ex-
haustive study and consideration by the
commission, matehing various combina-
tions of the subsections to cover every
type of conduct proscribed by the old
law, and extending such matching to eon-
duet covered by statutes in other states,
it is belioved that this section will cover
any conceivable form of theft.

Subsection (1) is the most comprehen-
sive and should include most if not all
forms of theft.

Subdivigion (1)..(a) .covers._ the tradi-
tiondl mental state required in theft. This
mental state is the one which will be pres-
ent in the great 1gjority of eases. Iow-
ever, special situations may exist where
it is diffieult to prove a specifie purpose
to permanently deprive, but the offender’s
handling or disposition of the property is
such that it directly results in a perma-
nent deprivation to tlie owner, or would
have so resulted but for the fortuitous
intervention of circumstances of recovery.
Subdivision (1) (¢).i8 not intended to con-
vert all “joy-riding” escapades inte theft
unless the abandonment . of.-the-vehicle is
under snch circumstances that the owner
probably would be deprived permanently
of the use or benefit of his car.

While the method by whieh unauthor-
ized control is obtained or execrted ig im-
material in subseetion (1), and prohably,
in conjunetion with one of the subdivi-
sions (a), (b), or (e), would eover all
forms of theft the commission felt that
such an approach might be too concise,

and might create problems of application,
in view of the large body of statutory
material and the large number of of-
fenses it is intended to replace, There-
fore, subsections (2) and (3) were added,
to cover the specific offenses of theft by
threat or deceit and receipt of stolen
property, although the commission intends
that all forms of theft eould be charged
and proved under subsection (1).

Amendments

The 1977 amendment added subsection
(5); and made minor changes in phrase-
ology, punctuation and style.

- Congtitutionality

Becanse in Montana theft of livestock

idg a partieularly serious problem, due to
ithe large geographical area and the small
«yopulation, the distinetion in this section
hetween theft of livestock and other theft
has a rational basis and does not offend
/the equal protection clauses of the federal
and state constitutions. State v. Feeley,
— M —, 552 P 24 66,

Criminal Intent

Proof that property was stolen property
was not sufficient proof to support a con-
vietion of theft or possession of stolen
property sinee proof is also required of
the specific intent of the defendant, State
v. Jimison, — M —, 540 P 24 315,

Where, after being asked to examine a
stray horse for brands by the rancher into
whose pasture it had wandered, defend-
ant, affer finding no markings, removed
the horse and proceeded to sell it after
making a number of representations of
ownership, there was sufficient evidenece to
support a finding of the criminal intent
necessary for commission of the crime,
State v. Feeley, ~— M —, 552 P 24 66.

Lesser Included Offenses

Where defendant was charged with
stenling an automobile under this section,
unauthorized use of a motor vehicle under
section 94-6-305 is a lesser imecluded of-
fenge. State v, Shults, — M -—, 544 P 24
817.

DECISIONS UNDER FORMER LAW

Constitutionality

Former section 94-2721, which deseribed
the offense of roceiving stolen property,
was not unconstitutional in delegating to
prosecuting attorney diseretion to charge
either misdemeanor or felony sinee the

defendant had to be charged with a felony
and it was within the sound disceretion
of the court, after convietion, to deter-
mine punishment. Petition of Gibson, 153
M 454, 457 P 24 767.

Former section 94-2721 dealing with re-
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ceipt of stolen property was not unconsti-
tutional as a denial of equal protection on
theory it gave state the diseretion to
charge aceused with either a felony or a
misdemeanor under the same set of facts
since prosecutor did not in faet have such
discretion. State v, Tritz, 164 M 344, 522
P 24 603, certiorari denied, 420 US 909,
42 I Bd 24 838, 95 S Ct 828.

Agency

Defendant who was sole owner of cor-
porate collection agency which contracted
to collect debts owed to corporate elients
was an agent of the other corporations
and was properly charged under subdivi-
gion 2 of former section 94-2701, when he
did not pay over agreed portions of debts
colleeted. State v. Holdren, 143 M 103,
387 P 24 448,

Attempts

Attempt to obtain money by false repre-
sentations was complete when the repre-
sentation was made and money solicited
even though the representation was not
belisved and defendant did not actually
receive any money. State v. Phillips, 36
M 112, 92 P 299.

Bailment

An indictment charging the defendant
with larceny as bailee under former see-
tion 94-2701 had to contain an averment
of the bailment, but the particulars of the
bailment need not be averred. State v.
Brown, 38 M 309, 312, 99 P 954.

Where money was paid to defendant
with understanding that he was to use
the money for a particular purpose and
to repay it by a certain date, defendant
was a debtor rather than a bailee and his
use of the money for other purposes and
his failure to repay did not constitute
larceny under former section 94-2701.
State v. Karri, 51 M 157, 149 P 956.

Where purchaser of automobile gave
check to a dealer in amount of purchase
price from an out-of-state seller with
understanding that the money would be
forwarded to the seller, the dealer receiv-
ing the money was a bailee rather than
a debtor and his failure to forward the
money was larceny by bailes under for-
mer seetion 94-2701, State v. Ahl, 140 M
305,371 P 24 7.

Continuous Series of Thefts

Where the evidence showed that defend-
ant had a single purpose in the theft of
numerous items over a period of time from
the department store where she worked,
and that the thefts must have oceurred
almost daily over a continuous period,
the value of the items sfolen could be
aggregated to support a charge of grand
larceny. In re Jones, 46 M 122, 126 P 929.

Information charging city water regis-
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trar with embezzlement of water receipts
over & period of time in numerouy sepa-
rate trunsactions did not charge more
than one offense and was not duplicitous;
state could charge one act of emhezzle-
mont when defendant failed to account at
the end of his term even though a eity
ordinance required him to acconnt daily.
State v. Kurth, 105 M 260, 72 P 24 687,

Corporate Stock

Corporate officer who, withouf authority
and with intent to deprive the corporation
of its interest, issued a stock certifieate
in hig own name, was guilty of larceny of
the corporate shares under former section
94-2701. State v. Letterman, 88 M 244,
202 P 717,

Btock broker who received payment
in full from a customer for a cash pur-
chase but failed to order out stock in
customer’s name, using the stock instead
to bolster its margin account with its
correspondent, was guilty of larceny by
bailee, at least where broker's acecount
with correspondent did not inelude enough
stock to meet demands of all its cash cus-
tomers who were entitled to have the
stoek ordered outf. State v. Lake, 99 M
128, 43 P 2d 627.

Credit Extended

Act of bank officer in debiting dis-
honored draft to account of a eustomer
rather than to his own aceount, thus con-
cealing an overdraft in his own account,
though a violation of the banking laws,
was not larceny in violation of former
scetion 94-2715 since no money was taken
and the Hability of the bank to its cus-
tomer was not actually changed. State
v. Rarey, 72 M 270, 233 P 615,

Deception

Sending of telegram requesting money
and signing of name of recipient’s brother
congtituted a representation that the
sender was the reeipient’s brother and was
sufficient to support convietion for at-
tempt to obtain money under false pre-
tenses even though the sender used his
own name, which was the same asg the
brother’s. State v. Phillips, 36 M 112, 92
P 299,

In prosecution under former section 94-
1806 for buneo or confidence game, it was
not mnecessary to prove the falsity of
every oue of the pretenses making up an
elaborate scheme to gain the victim’s eon-
fidence. State v. Moran, 56 M 94, 182 P
1i0.

Evidence of representations of faet
made to others than the complaining wit-
ness ghould not have been admitted, and
reversal of convietion was required where
these were the only false representations
of fact proved, State v. Bratton, 56 M 563,
186 P 327.



94-6-302

Corporate officer could not be con-
victed for receiving money under false
pretenses on the basis of payment of
money to the corporation on the strength
of misrepresentation of a sales agent of
the corporation in the absence of evidence
of a conspiracy or that the officer author-
ized or ratified the agent’s misrepresenta-
tions, State v. Woolsey, 80 M 141, 259 P
826,

Conviction for obtaining property under
false pretenses under former section 94-
1805 did not require that the misrepre-
sentations be such as would have de-
ceived a person of ordinary caution and
prudence; it was enongh if they actually
deceived the vietim. State v. Foot, 100 M
33, 48 P 24 1113.

Under former section 94-1805, informa-
tion did not have to allege the very words
of the pretenses or whether they were
spoken or written. State v, Foot, 100 M
33, 48 P 24 1113,

Defendant who induced the complaining
witness to give him a valuable ring by
saying that he had an oil well in Touisi-
ana from which he received eight hundred
dollars a month income and that he would
cut her in for two hundred dollars of that
income, should have been prosecuted under
former section 94-1805 for obtaining
money or property by false pretenses,
rather than under former section 94-1806
for confidence game, where jury could as-
sume that defendant’s statements were
false since the complaining witness re-
ceived neither the first two hundred dol-
lars nor any other payment. State v. Allen,
128 M 306, 275 P 2d 200.

Degrees of Larceny

It was not necessaty under former see-
tion 94-2701 to allege the degree of lar-
ceny, but that was for the jury to deter-
mine, State v. Wiley, 53 M 383, 164 P 84.

Use of term “feloniously” in justice
court eomplaint charging defendant with
offense of obtaining money by false pre-
tenses was mnot reversible error where
complaint specifically stated that offense
charged was misdemeanor. Petition of
Brown, 150 M 483, 436 P 24 693.

Description of Property

Information describing the property
stolen as “five Ford wire wheels and tires”
was sufficiently deseriptive. State v. Di-
mond, 82 M 110, 265 P 5,

Digposition of Stolen Property

Evidenee that stolen horse had been
found out of state was admissible as a
link in the chain of evidence relating to
a scheme in which defendant participated
to ship horses under false bills of sale.
State v. Akers, 106 M 43, 74 P 24 1138,

Entrapment
There was not such entrapment as to
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invalidate a conviction where defendant
approached sheep owner’s employee with
scheme to carry away sheep and employee
co-operated with his employer’s consent.
State v, Snider, 111 M 310, 111 P 24 1047,

Fiduciary

A guardian who had given ample gecuri-
ty to account for all funds coming into
his hands and who was personally able to
raise the amount thereof on demand, who
temporarily employed guardianship funds
to repay a loan under a misapprehension
that he had a right to do so, thus tech-
nically appropriating them to his own use,
could not nevertheless be adjudged guilty
of larceny under former gection 94-2715,
especially where, at the settlement of the
estate, he fully accounted for all moneys
paid over to him as guardian. Smith v.
Smith, 45 M 535, 125 P 987.

Bank which had received payment on
government bond subseription and had
purchased bond in its own name held the
legal title to the bond as trustee for the
subseriber, rather than as bailee, until
the bond should be registered in the sub-
scriber’s name, and improper use of the
bond as collateral on a loan was not lar-
ceny within the definition of former sec-
tion 94-2701. State v. Wallin, 60 M 332,
199 P 285,

Secretary-treasurer of a corporation
who, under a contract to sell treasury
stock on a commission to be paid omly
when cash for the stock had been received,
made fictitious sales, forged notes given in
payment, manipulated the books so as to
show him entitled to commissions and
drew checks against the corporation’s ac-
count for such commissions although not
earned, committed larceny or embezzle-
ment within the meaning of former sec-
tion 94-2701, and his aets were covered
by surety company’s bond insuring against
larceny or embezzlement, Montana Auto
Finanece Corp. v. Federal Surety Co., 85
M 149, 278 P 116.

Importation of Stolen Property

Under former section 94-2714, permit-
ting prosecution for bringing stolen prop-
erty into the state, the form of the accusa-
tion was intended to be the same as if the
theft had occurred wholly within the
state and the place of the theft was a
matter of evidence. State v. Willette, 46
M 326, 127 P 1013, overruled on other
grounds in State v. Greemo, 135 M 580
592, 342 P 23 1052.

Indians

State distriet court was without juris-
diction to conviet an Indian of larceny
which oceurred on Indian territory since
under section 1153, Title 18, U. 8. Code,
such an offense is within the exclusive
jurisdiction of the United States. State
v. Pepion, 125 M 13, 230 P 24 961.
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Intent

It was reversible error to omit from a
jury instruetion under former section 94-
2701 the word “feloniously” or other
language requiring a finding that the de-
fendant had evil intent. State v, Rech-
nitz, 20 M 488, 52 P 264; State v. Allen,
34 M 403, 87 P 177; State v. Peterson, 36
M 109, 92 P 302.

Use of the word “feloniously” in an
information sufficiently charged evil in-
tent and it was not necessary to include
an independent allegation as to intent.
State v. Allen, 34 M 403, 87 P 177.

Instruction to jury requiring a finding
that defendant had an intent to steal did
not sufficiently state the requirement of a
felonious or ecriminal intent. State v.
Peterson, 36 M 109, 92 P 302.

Sheep herder did not, by receiving stolen
sheep into his care without protest, incur
criminal liability for receiving stolen
property or become an accomplice to the
theft, where he had no criminal intent and
he quit his job and reported the incident
to the sheriff at the first opportunity, so
it was not necessary to corroborate his
testimony. State v. McComas, 85 M 428,
278 P 993.

Delay in paying over state funds, with
result that money was taken from de-
fendant in an armed robbery, would not
support conviction under subdivision 2 of
former section 94-2701 without a showing
of intent to deprive the state of its money
permanently, State v. MeGuire, 107 M 341,
88 P 24 35.

Conviction for larceny under former gee-
tion 94-2701 required proof of specific in-
tent; it was error to give an instruction
that “when an unlawful act is shown to
have been deliberately committed for the
purpose of injuring another, it is pre-
sumed to have been committed with a ma-
licious and guilty intent. The law also
presumes that a person intends the ordi-
nary comsequences of any voluntary aet
committed by him.,” State v. Garney, 122
M 491, 207 P 24 508, distinguished in 135
M 139, 147, 337 P 24 924, 929.

In prosecution for receiving stolen cow
hides, evidence as to knowledge from
brands on the hides was rebutted by evi-
dence that when defendant purchased the
hides they were so frozen that they could
not be examined for brands, so that there
was insufficient evidence to support con-
viction. State v. Gilbert, 126 M 171, 246
P 24 814, overruled on other grounds in
156 M 456, 461, 481 P 24 689.

In prosecution of county surveyor under
former section 94-1805 for obtaining extra
fees to which he was not entitled by pre-
senting to the county a claim wunder
anotlier name, testimony that a state
examining officer advised defendant to
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handle the matter in this manner was ad-
missible to show good faith and absenee
of the requisite criminal intent. Btate v.
Hale, 126 M 326, 249 P 2d 495.

Requisite intent to deprive owner of
property permanently was mnot shown
where proceeds of sale of complainants’
property were received by defendant’s
corporation and credited to running ae-
count with complainants even though de-
fendant delayed in settling and eventu-
ally became insolvent, resulting in loss to
complainants. State v. Smith, 135 M 18,
334 P 24 1099.

Lesser Included Offenses

In prosecution for obtaining money
under false pretenses under former sec-
tion 94-1805, defendant was not entitled
to instruetions on lesser and included of-
fenses in former section 90-620 on sale of
packaged commodities or in former sec-
tion 94-1904 on full weight in sale of
cortain commodities, since both of those
sections required a sale and section 94-
1805 did not. State v. Lagerquist, 152 M
21, 445 P 24 910.

Livestock

Subdivision 3 of former section 94-2704,
declaring the theft of a heifer grand
larceny regardless of value, referred to
live animals only, but where defendants
were caught carrying away carcasses of
heifers which had been previously killed,
dressed and hidden, circumstantial evi-
dence could be used to show that defend-
ants had previously killed the heifers.
State v. Keeland, 39 M 506, 104 P 513,
distinguished in 138 M 362, 357 P 24 19.

Since, under former section 94-2704,
theft of a calf was grand larceny regard-
less of value, it was not necessary for the
jury to make a finding as to value in such
a case. State v. Ingersoll, 88 M 126, 292
P 250,

Defendant who dressed a stolen cow and
assisted the killers in disposing of it
could be convicted of grand larceny under
subdivision 3 of former seetion 94-2704,
regardless of value, even though defend-
ant did not know of the theft until the
cow was already dead. State v. Guay, 138
M 362, 357 P 24 19.

Subdivision 3 of former section 94-2704
made theft of each head of livestoek a
separate offense, and there was no preju-
dice in dividing information into five
counts, each alleging theft of different
cattle where there were differences in the
manner of proving the thefts and differ-
ences in ownership, State v. Johnson, 149
M 173, 424 P 24 728.

Obtaining Control

Evidence that defendant made false
representations and exchanged bank draft
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in amount of $%00 for victim’s car when
defendant had only $300 in bank was
sufficient to sustain eonvietion for obtain-
ing property by false pretenses under for-
mer section 94-1805, where defendant ob-
tained possession even though victim never
transferred title to defendant, State v.
Love, 151 M 180, 440 P 24 275.

Under former section 94-1805, money
received in form of check payable to de-
fendant’s wife was money rteceived by
defendant in light of evidence that family
was living together, that money was used
for household support of family and that
defendant’s wife ucted in secretarial ca-
pacity in defendant’s business operations;
faet that defendant did not receive check
made out to him personally did mean that
element of crime of obtaining money by
false pretenses had not been established.
State v. Lagerquist, 152 M 21, 45 P 2d
910.

Cther Offenses

In prosecution of county officer under
former scetion 94-1805 for obtaining money
under false pretenses in collecting illegal
fees by presenting a eclaim under the
name of another party for work whieh
was within his duties as county surveyor,
it wus prejudicial error for the eourt to
admit evidence of another claim submit-
ted by the eounty surveyor which offense
was not charged in the information. State
v. Hiale, 126 M 326, 249 P 2d 495.

Overlapping Statutes

Act which constituted violation of
weights and measures statute and an-
other statute relating to sale of specifie
commoditics, both of which were mis-
demeanors, still could be punished as a
felony when it constituted obtaining
money under false pretenses under for-
mer seetion 94-1805; the state had the
diseretion to prosecute under any of the
statutes, State v, Lagerquist, 152 M 21,
445 P 24 910,

Faet that defendant charged with ob-
taining money by false pretemses under
former section 94-1805 might instead
have been charged with a misdemeanor
under former section 94-2702, the bad-
check statute, did not prevent his convie-
tion under section 94-1805; a person may
have been guilty of violating more than
one section by the same act. State v.
Evans, 153 M 303, 456 P 2d 842.

Convietion under federal law for mak-
ing falge stalements in comnection with
federal research grant funds did not bar
proseeution for embezzlement of state
funds under state law, since defendant
had received granis from both state and
federal sourccs, and the university had
kept separate aecounts for each grant.
State ex rel. Zimmerman v, Distriet Court,
—— M —, 541 P 24 1215,
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Ownership of Property

Where information for receiving stolen
property in violation of former section
94.2721 alleged ownership of the property
jointly by three persons but the evidence
showed ownership of particular items by
the three named persons individually,
there was a fatal variance between alle-
gations and proof. State v. Moxley, 41
M 402, 110 P 83, distinguished in 146
M 188, 202, 405 P 2d 642.

Particular ownership of property is not
of the essence of the erime of larceny
and allegations of owmnership are deserip-
tive only, so that even though the infor-
mation alleged lareceny of partnership
property, it was not necessary to make
technieal proof of a partnership. State
v, Grimsley, 96 M 327, 30 P 24 85.

Allegations of ownership are deserip-
tive only and, in the case of livestock,
may be proved other than by recorded
brands; unrecorded brands served as de-
seriptive of the animal. State v. Akers,
106 M 43, 74 I 2d 1128.

Instruction that if the jury should find
that a cow allegedly stolen was the prop-
erty of the prosecuting witness, and ‘4f
there is no evidence of ownership in any
other person” they could conclude that
the ownership remained in him, was not
open to objection that it assumed that
there was no other evidence as to owner-
ship, the court, by the quoted words, hav-
ing expressly recognized the possibility
of evidence that ownership was in an-
other who sold to defendant. State v.
Rossell, 113 M 457, 462, 127 P 24 379.

It wag not essential that an informa-
tion for obtaining property under false
pretenses under former section 94-1805
contain an allegation of ownership; law-
ful possession was all that was neocessary
and the section did not require that money
or property belong to the person de-
frauded, State v. Hanks, 116 M 399, 153
P 24 220.

In prosecution under former section 94-
2721 on information alleging receipt of
a stolen freezer the property of a county,
proof of ownership by the ecounty was
required and where the purchase was un-
lawful, the county never owned the freezer
so there was a failure of proof. State v.
Bourdeau, 126 M 266, 246 P 2d 1037.

Information against agent of a distrib-
utor for larceny of money belonging both
to the distributor and a manufacturer was
not required to set out with particularity
the amount belonging to each. State v.
Fairburn, 135 M 449, 340 P 24 157.

In prosccution on information alleging
taking from a named owner, there was
no fatal varianee in proof that the prop-
erty was taken from the possession of a
lessee of the named owner. State v, Rindal,
146 M 64, 404 P 24 327.
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Information alleging receipt of stolen
property whose ownership was unknown
was sulficient where the property was de-
seribed with sufficlent particularity to ap-
prise the defendant of the erime charged
and to protect him from double jeopardy.
Stato v. Peters, 146 M 188, 405 T 2d 642,

Receiving Stolen Property

In a prosceution for lareceny under for-
mer seetion 94-2701, where jury could have
found on the evidence that defendant,
though ke received stolen property, was
not a party to the original theft, defend-
ant was entitled to an instruetion dis-
tinguishing between the offenses and di-
reeting aecquittal on the larceny charge
if defendant was not a party to the orig-
inal theft. State v. Rechnitz, 20 M 488,
52 P 264.

Where two persons conspired, one to
steal property and the other to receive
the property, the thief was an acecom-
plice to the offense of receiving stolen
property and his testimony had to be cor-
roborated for econvietion of his ecoconspira-
tor, State v. Keithley, 83 M 177, 271 P
449,

State courts bhad jurisdiction of charge
of receiving stolen property even though
the property belonged to the federal gov-
ernment so that receiving it was a vio-
lation of seetion 101, Title 18, U.8. Code
and was also triable by the federal courts.
Ex parte Groom, 87 M 377, 287 P 638,

One who after the erime of larceny was
completed, being present, aided and abet-
ted others in recelving the stolen property,
with knowledge that it was stolen and
either for his own gain or with intent to
prevent the owner from again possessing
the property, was a prineipal in the dis-
tinet erime of receiving stolen property
and was properly proseeuted asg such, State
v. Huffman, 89 M 194, 206 P 780.

In a prosccution for reeciving stolen
property under former section 94-2721, a
distinet statutory offense, knowledge on
the part of the defendant that property
was stolen when he received it was es-
sential for convietion. State v. Keays, 97
M 404, 34 P 24 855.

An accessory before the fact of theft
could wstill be guilty of rceeiving the
property and it was optional with the
state to prosecute the offender for either.
State v. Webber, 112 M 284, 116 P 2d
679,

In the abscnce of a conspiracy, the thief
is mot generally an accomplice to tlhe
erime of receiving stolen property, so his
testimony does not require eorroboration.
State v, Mercer, 114 M 142, 133 P 2d 358.

Where defendant’s first knowledge as
to particular stolen property was received
after the property had already been stolen,
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he was not made an accomplice to the
theft by his aet of buying the property,
and the fact that defendant wmay have
purchased other stolen merechandise from
the same thief previously did not con-
stitute an offer to buy such merchandise
in the future so as to make him an ae-
complice, especially where the thief had
sold stolen merchandise to others in the
past, so the thief’s testimony in a prose-
cution for reeceiving stolen property did
not require corroboration. State v. Mer-
cer, 114 M 142, 133 P 24 358.

Under former section 94-2721, state was
not required to prove theft by someone
other than defendant to establish defend-
ant as receciver of stolen property. State
v. Watkins, 156 M 456, 481 P 2d 689, over-
ruling State v. Gilbert, 126 M 171, 246 P 2d
814.

State as Victim of Crime

By virtue of former section 04-105,
which ineluded bodies politic among those
entities which onc could eriminally intend
to defraud, the erimes of grand larecny
and obtaining money by false pretenses,
as defined by former scctions 94-2701 and
94-1805, respectively, could be committed
against the state, sinee the gravamen of
cach offense was to defraud the true owner
of his, or its, property. State v. Cline, —
M —, 555 P 2d 724.

Value of Property

Where three different persons all paid
money to defendant at the same time for
similar purposes, and defendant appro-
priated the money at the same time with-
out earrying out the purposes, defendant
could be informed against for a single
act of larceny and the amounts could be
combined to charge hiin with grand lar-
ceny. State v, Mjelde, 20 M 490, 75 P 87,

In prosecution under former scetion 94-
2721 for receiving stolen property, value
of the property made mno diffcrence in
the penalty and an allegailion of value
in the information was surplusage, so
that it was necessary on trial only to
prove some value, not the amount alleged.
State v. Moxley, 41 M 402, 110 P 83.

Value of numerous items stolen over a
period of time by employee of a depart-
ment store eould be aggregated to sup-
port a charge of grand lareceny where
the evidence showed that defendant had
a single purpose in the thefts and that they
must have oceorred almost daily over a
coutinuous period. In re Jones, 46 M 122,
126 P 929.

Evidence that property stolen had some
substantial value supported econvietion for
petit lareency. State v. Dimond, 82 M
110, 265 P 5.

Variance of Proof
Where the information charged theft
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of corporate stock by misappropriation by
a bailee or agent, but the evidence, in-
cluding endorsement of the certificate by
the owner and subseription to stock of a
new ecorporation, showed that the crime,
if any, was obtaining property by false
pretenses, there was a fatal variance be-
tween the echarge and the proof. State v.
Lund, 93 M 169, 18 P 24 603, distinguished
in 146 M 64, 71, 404 P 24 327, 331.
Where, in prosecution of a city water
registrar for embezzling funds received
by him for the eity, the state filed a bill
of parvieuiers listing 214 items of receipts

94-6-303. Theft of lost or mislaid property.
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not accounted for, the state could still
introduce evidence of other amounts re-
ceived during the period as a part of the
proof that the total amount reported was
short of the total amount received. State
v. Kurth, 105 M 260, 72 P 24 687.

On prosecution of information charging
larceny by taking of property, evidence
that defendant secreted the property was
admissible to show criminal intent in
the taking even though secreting was a
separate offense under subdivision 1 of
former section 94-2701. State v. Rindal, 146
M 64, 404 P 2d 327.

(1) A person who ob-

tains control over lost or mislaid property commits the offense of theft

when he:

(a)

knows or learns the identity of the owner or knows, or is aware

of, or learns of a reasonable method of identifying the owner; and

(b) faills to take reasonable measures to restore the property to the

owner; and

[

(¢) has the purpose of depriving the owner permanently of the use

or benefit of the property.

(2) A person convicted of theft of lost or mislaid property shall be
fined not to exceed five hundred dollars ($500) or be imprisoned in the
county jail for a period not to exceed six (6) months.

History: En, 94-6-303 by Sec, 1, Ch. 513,
I. 1973.

Source: Tdentical to Tllinois Criminal
Code, Chapter 38, section 16-2.

Commission Comment

Subsection (a) provides for the ecase
in which the owner is known or there is
a ‘“clue” to his identity. The “clue” pro-
vision is designed to eliminate the distine-

tion between lost property and property
which has merely been mislaid based on
the assertion that in all “mislaid” prop-
erty cases there is a clue to ownership.
Subsection (b) requires only that reason-
able measures to restore the property be
taken. Subsection (¢) specifies the tradi-
tional mental state in theft, i.e., to deprive
permanently. The three subsections must
coincide before the offense is committed.

DECISIONS UNDER FORMER LAW

Attempt to Restore

Where ranch hand changed brand on
range livestoek and rancher, when he
learned of it, attempted to find true

94-6-304. 'Theft of labor or services or use of property.

owner and make amends but was arrested
before he could do #0, rancher was not
guilty of larceny. State v. MecClain, 76
M 351, 246 P 956.

(1) A person

commits the offense of theft when he obtains the temporary use of prop-
erty, labor or services of another which are available only for hire, by
means of threat or deception or knowing that such use is without the con-
sent of the person providing the property, labor or services.

(2) A person convieted of theft of labor or services or uge of prop-
erty shall be fined not to exceed five hundred dollars ($500) or be im-
prisoned in the county jail for a term not to exceed six (6) months, or
both.

96



THEFT AND RELATED OFFENSES

History: En. 94-6-304 by 8ec. 1, Ch.
513, L. 1973.

Source: Substantially the same as Illi-

nois Criminal Code, Chapter 38, scetion
16-3.

94-6-304.2

Commission Comment
This section is a slight variation of the

traditional regquirement of theft found in
section -04-6-302-whieh Féquires permanent ™

deprivation. Im. this section a temporary_,y
taking will suffice to complets the offense.

DECISIONS UNDER FORMER LAW

Restoration of Property

Bank’s temporary use of bond to which
it held legal title as trustee for a sub-
seriber as collateral to secure a loan to
the bank was mnot, under former section

prive the owner permanently of his prop-
erty and where the bond was in fact
restored before demand for it or before
information filed. State v. Wallin, 60 M
332, 199 P 28G.

94-2717, larceny without an intent fo de-

94.6-304.1. Obtaining communication services with intent to defraud.
In a prosecution under section 94-6-304 for theft of telephone, telegraph,
or cabladglevision services, the element of deception is established by proof
that the defendant obtained such services by any of the following means:

(1) by use of a code, prearranged scheme, or other similar stratagem or
device whereby said person, in effect, sends or receives information; or

(2) Dby installing, rearranging, or tampering with any facilities or
equipment, whether physically, inductively, acoustically, electronically; or

(3) by any other trick, stratagem, impersonation, false pretense, false
representation, false statement, contrivance, device, or means; or

(4) by making, assembling, or possessing any instrument, apparatus,
equipment or device, or the plans or instructions for the making or as-
sembling of any instrument, apparatus, equipment or device which is de-
signed, adapted or otherwise intended to be used to avoid the lawful charge,
in whole or in part, for any telecommunications service by concealing the
existence or place of origin or destination of any telecommunications,

History: En. 94-6-304.1 by Sec, 1, Ch.
156, L. 1974; amd. Sec. 1, Ch. 175, L. 1977.

Title of Act

An act relating to obtaining communica-
tion services with intent to defraud.

Amendments

The 1977 amendment deleted subdivision
5, whieh prohibited aiding in the avoid-
ance of lawful telecommunieation charges;
and made minor changes in punctuation
and style. For analogous curréent provi-
sions, see 94-6-304.2.

04.6-304.2. Aiding the avoidance of telecommunications charges. (1) A
person commits the offense of aiding the avoidance of telecommunications
charges when he:

(a) publishes the number or code of an existing, canceled, revoked,
expired, or nonexistent credit eard or the numbering or coding which is
employed in the issuance of credit cards with the purpose that it will be
used to avoid the payment of lawful teleccommunications charges; or

(b) publishes, advertises, sells, gives, or otherwise transfers to another
plans or instructions for the making or assembling of any apparatus, instru-
ment, equipment, or device deseribed in 94-6-304.1(4) with the purpose that
such will be used or with the knowledge or reason to believe that such will
be used to avoid the payment of lawful telecommunication charges.

(2) A person convicted of the offense of aiding the avoidance of tele-
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94-6-305 CRIMINAL CODE
communications charges shall be fined not to exceed $500 or be imprisoned
in the county jail for a term not to exceed 6 months, or both.

(3) TFor the purposes of this section, the term “publish” means to com-
municate information to any one or more persons, either orally; in person;
by telephone, radio, or television; or in a writing of any kind, including
but not limited to a letter, memorandum, circular, handbill, newspaper or
magazine article, or book.

History: En. 94-6-304.2 by Sec. 2, Ch. Title of Act

175, L. 1977, An act to define the offense of aid-
ing the avoidance of telecommunications
charges; amending section 94-6-304.1,
R.C.M. 1947.

; 94-6-3056. Unauthorized use of motor vehicles. (1) A person ecom-
“mits the offense of unauthorized use of motor vehicles if he knowingly

" operates the automobile, airplane, motoreycle, motorboat, or other motor-
\ propelled vehiele of another without his consent.

(2) A person convicted of unauthorized use of motor vehicles shall
be fined not to exceed five hundred dollars ($500) or be imprisoned in
the county jail for any term not to exceed six (6) months, or both. It is
an affirmative defense that the offender reasonably believed that the
owner would have consented to the operation had he known of it.

History: En, 94.6-306 by Sec. 1, Ch.

513, L. 1973.
Bource: Substantially the same as Model
Penal Code, seetion 223-9,

Commission Comment
_Commen-law-larcony -did.-not. cover the
~uge of an auto for purposes of a joyride,

or whére the biailed of a vehiele or animal
used the bailed chattel for his own pur-

poses, because larcenous intent was usually
found to be absent. This scetion is in-
tended to deal with that problem,

Lesser Included Offense

Where an automobile is taken, the of-
fense deseribed in thig seetion is a lesser
ineluded offense within the crime of theft,
gection 94-6-:302. State v. Shults, — M —,
544 P 2d 817,

DECISIONS UNDER FORMER LAW

Amendment of Information

Where first information charged viola-
tion of former seetion 94-3305, unauthor-
ized use of vehicle, and second informa-
tion, based on same taking, charged grand
larceny in violation of former section 94-
2701, the second information was in effect
an amendment of the first information and

94.6-306. Offender’s interest in the property.

might have been objected to beeause filed
after arraignment on the first informa-
tion; however, defendant waived his ob-
jection by pleading to the second informa-
tion and moving to digmiss the first.
Gransberry v. State, 149 M 158, 423 P 24
853.

(1) It is no defense

to a charge of theft of property that the offender has an interest therein,
when the owner also has an interest to which the offender is not entitled.

(2) It is no defense that theft was from the offender’s spouse, except
that misappropriation of household and personal effects, or other property
normally accessible to both spouses, is theft only if it occurs after the
parties have ceased living together.

History: En. 94-6-306 by S8ec. 1, Ch.
513, L. 1973.

Source: Substantially the same as Illi-
nois Criminal Code, Chapter 38, section
16-4.
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Commission Comment

Subseetion (1) is substantially the same
as Model Penal Code, Tent. Draft No.
2, 11206-11(1), (See comment, p. 100). The
provigion removes any doubt regarding
the commission of theft by a co-owner,
such as a partner, joint tenant or tenant
in ecommon, or any other type of co-owner
who exercises unauthorized control with
the purpose to permanently deprive a co-
owner of his interest in the property.

Subsection (2) recognizes that unlesa
the husband and wife have separated and
are living in separate abodes when the

94-6-307

supposed theft oecurs the ecriminal law
should not intrude into what usually is
a civil fight over property, the true owner-
ship of which is dubious at best, The di-
voree court should be better informed re-
garding the relationship between the
parties and should determine the proper
distribution of the property. If, however,
the parties have separated and are living
in geparate abodes and theft ocours, there
seems to be no good reason why such eon-
duct should not be punished im the Crim-
inal Code.

DECISIONS UNDER FORMER LAW

Claim of Interest

Evidence of statements made by de-
fendant indieating his intention to retain
money due his principal as a means of
proteeting his own supposed claim against
principal was inadmissible as hearsay and
self-serving. State v. Fairburn, 135 M
449, 340 P 24 157.

Partnership Property

Where, under an agreement to form a
partnership, one party gave money to the
other for the purposes of the parinership,
the one receiving money was merely a
bailee until such time as the partnership
had actually been formed, and misappro-

94.6-307. Deceptive practices.

priation of the money by the bailee fell
within the definition of lareeny in former
section 94-2701 despite the faet that a
partner could mnot emhezzle partnership
property. State v. Brown, 38 M 309, 99 P
954,

Restitution

Restoration of property was not avail-
able under former section 94-2717 as a
defense to the crime of uttering fraudu-
lent checks where no restitution on any
of the counts had been made until after
the informations had been filed against
the defendant. State v. Skinnmer, — M
—, 515 P 2d 81.

(1) A person commits the offense of

deceptive practices when he purposely or knowingly :

(a)

causes another, by deception or threat, to execute a document dis-

posing of property or a document by which a pecuniary obligation is in-

curred ;

(b) makes or directs another to make a false or deceptive statement

addressed to the public or any person for the purpose of promoting or pro-
curing the sale of property or services;

(e¢) makes or direects another to make a false or deceptive statement
to any person respecting his finaneial condition for the purpose of procuring
a loan or credit or accepts a false or deceptive statement from any person
who is attempting to procure a loan or credit regarding that person’s
finanecial condition; or

(d) obtains or attempts to obtain property, labor, or services by any of
the following means:

(i) using a credit card which was issued to another, without the other’s
consent,;

(ii) wusing a eredit eard that has been revoked or canceled;

(iii) using a eredit card that has been falscly made, counterfeited, or
altered in any material respect;

(iv) using the pretended number or description of a fictitious credit
card;
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94-6-308 CRIMINAL CODE
(v) wusing a credit card which has expired provided the credit card
clearly indicates the expiration date.

(2) A person convieted of the offense of deceptive practices shall be
fined not to exceed $500 or imprisoned in the county jail for a term not
to exceed 6 months, or both. If the deceptive practices are part of a com-
mon scheme or the value of any property, labor, or services obtained or at-
tempted to be obtained exceeds $150, the offender shall be imprisoned in the

state prison for a term not to exceed 10 years.

History: En. 94-6-307 by Sec. 1, Ch. 513,
T.. 1973; amd, Sec, 23, Ch. 359, L. 1977.

Source: Substantially the same as Illi-
nois Criminal Code, Chapter 38, section
17-1.

Commission Comment

This section supplements section 94-6-
302(2) (b). Most outright swindles with no
pretext of legitimaey will fall within see-
tion 94-6-302(2) and be prosecuted there-
under because of the greater pemalty. See-
tion 94-6-307 is designed to cover a greater
variety of deceptive practices than were
formerly proscribed by Montana law (See
Title 94, ehapter 18, which contains such
offenses as: obtaining property or services
by false pretenses; confidence games; sale
without consent of holder; deception in
the sale of land; ete.; and chapter 21,

fraudulent conveyances.) See also R, C.
M. 1947, section 94-1803 (False statement
respecting finaneial condition) and section
94-35-256 (Workmen—ifalse representation
to procure punishable.)

The four (4) subsections of this seetion
are intended to cover deceptive practices
which might not fall under the prohibi-
tion of section 94-6-302, Theft,

Amendments

The 1977 amendment deleted “or know-
ingly acecepts” after “make” in subsection
(1)(e); added “or accepts a false or de-
ceptive statement from any person who ig
attempting to procure a loan or credit re-
garding that person’s financial condition”
to subsection (1)(¢); and made minor
changes in phraseology, punctuation and
style.

DECISIONS UNDER FORMER LAW

False Financial Statement

Defendant who obtained a bank loan
by misrepresenting his ownership of ranch
land, livestock and feed, was guilty of ob-
taining property under false pretenses un-
der former gection 94-1805, and it did not
matter that the bank credited defendant’s
account rather than paying him money di-
rectly. State v. Mason, 62 M 180, 204 P
358.

Defendant who induced the complaining
witneas to give him a ring by saying that
he had an oil well in Louisiana from which
he received $800 a month income and that
he would cut her in for $200 of that in-
come should have been prosecuted under
former section 04-1805 for “obtaining

94-6-308. Deceptive business practices.

money or property by false pretenses,”
rather than for confidence game under
former section 94-1806, where jury could
assume that defendant’s statements were
false since the ecomplaining witness re-
ceived neither the first $200 nor any other
payment., State v. Allen, 128 M 306, 275
P 24 200.

Promissory Note

It was doubtful whether inducing an-
other to execute a promissory note was de-
frauding of property within the meaning
of former section 94-1805, which covered
obtaining property under false pretenses.
State v. Bratton, 56 M 563, 186 P 327T.

A person commits the

(1

offense of deceptive business practices if in the course of engaging in a
business, oceupation, or profession he purposely or knowingly:

(a) wuses or possesses for use a false weight or measure, or any other
device for falsely determining or recording any quality or quantity; or

(b)

sells, offers, or exposes for sale, or delivers less than the repre-

sented quantity of any commodity or service ; or
(e) takes or attempts to take more than the represented quantity of
any commodity or service when as buyer he furnished the weight or

measure; or
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THEFT AND RELATED OFFENSES 94-6-308.1
(d) sells, offers or exposes for sale adulterated commodities; or
(e) sells, offers or exposes for sale mislabeled commodities; or
(f) makes a deceptive statement regarding the quantity or price of
goods in any advertisement addressed to the publie.

(2) “Adulterated” means varying from the standard of composition
or quality prescribed by statute or lawfully promulgated administrative
regulation, or if none, as set by established commercial usage.

(3) ‘“Mislabeled” means:

(a) varying from the standard of truth or diselosure in labeling pre-
seribed by statute or lawfully promulgated administrative regulation, or
if none, as set by established commercial usage; or

(b) represented as being another person’s produce, though otherwise
labeled accurately as to quality and quantity.

(4) A person convicted of the offense of deceptive business practices
shall be fined not to exceed five hundred dollars ($500) or be imprisoned
in the county jail for a term not to exceed six (6) months, or both.

History: En. 94-6-308 by 8ec. 1, Ch.
513, I.. 1973,

Source: Substantially the same as the
proposed Michigan Code, scetion 4105.

for the content of goods, marks which they
are to bear and the use of false weights
and measures. The purpose of this section
is to provide a single, simple definition for
false weights and measures, short weight
sales and purchases, adulteration, mislabel-
ing of commodities, and false advertising.

Commission Comment

This section replaces a large mumber of
statutes in the old code which provided

DECISIONS UNDER FORMER LAW

False Weights

An act which constituted a misdemeanor
under former section 90-602, the weights
and measures statute, and at the same
time a felony under former section 94-
1805, the false pretenses statute, could be
prosecuted under either in the state’s dis-

cretion, and when it was prosecuted as
a felony, defendant was not entitled to
an instruction on the other offense as a
lesser and included offense since former
section 90-602 required a sale but section
94-1805 did not. State v. Lagerquist, 152
M 21, 445 P 24 910.

94-6-308.1. Chain distributor schemes. (1) As used in this section:

(a) “person” means a natural person, corporation, partnership, trust,
or other entity; and in the case of an entity it shall include any other entity
which has a majority interest in such entity or effectively controls such
other entity as well as the individual officers, directors, and other persons
in act of control of the activities of each entity;

(b} “chain distributor scheme” means a sales device whereby a person,
under a condition that he make an investment, is granted a license or right
to recruit for consideration one or more additional persons who are also
granted such license or right upon condition of making an investment
and may further perpetuate the chain of persons who are granted such
license or right upon such condition.

(2) It is unlawful for any person to promote, sell, or encourage par-
ticipation in any chain distributor scheme.

(3) Any person violating the provisions of this section shall, upon

101



94-6-309

CRIMINAL CODE

conviction, be imprisoned in the state prison for a period not to exceed 1
year, or fined not to exceed $1,000, or both.

(4) Any person eonvicted of a second offense under this section shall
be imprisoned in the state prison for a period not to exceed 5 years or fined

not to exceed $5,000, or both.

History: En. Secs. 1 to 3, Ch. 465, L.
1973; R. C. M. 1947, Supp., Secs. 94-1832 to
94-1834; amd. Sec. 24, Ch. 359, L. 1977.

Compller's Note

This seetion was not part of the Crim-
inal Code of 1973 but is derived from a
separate 1973 act. The compiler has placed
the section here in the interest of orderly
arrangement and has inserted subsection
and subdivision designations in the same

Title of Act

An act prohibiting the use of chain
distributor schemes; and providing a pen-
alty.

Amendments

The 1977 amendment delefed a provision
in subsection (3) that a person violating
this seetion be deemed guilty of a felony;
and made minor changes in phraseology,
punctuation and style.

style as in the Criminal Code.

94-6-309. Issming a bad check. (1) A person commits the offense of
issuing a bad cheek when, with the purpose of obtaining control over
property or to secure property, labor or services of another, he issues or
delivers a check or other order upon a real or fictitious depository for
the payment of money, knowing that it will not be paid by the depository.

(2) If the offender has an account with th: depository, failure to
make good the check or other order within five (5) days after written
notice of nonpayment has been received by the issuer is prima facie evi-
dence that he knew that it would not be paid by the depository.,

(3) A person convicted of issuing a bad check shall be fined not to
exceed five hundred dollars ($500) or be imprisoned in the county jail
for any term not to exceed six (6) months, or both. If the offender has
engaged in issuing bad checks which are part of a common scheme, or
if the value of any property, labor or services obtained, or attempted
to be obtained exceeds one hundred fifty dollars ($150), he shall be im-

prisoned in the state prison for any term not to exceed ten (10) years.

History:
513, L, 1973.

Source: Derived from Illinois Criminal
Code, Chapter 38, section 17-1(d).

Commission Comment

Bad . cheele-taws;—in— elimi-
na.tmg the doubt as to l1ab1hty on false
promises, accomplish two other things
which seem worth preserving: (a) they

En. 94-6-309 by Sec. 1, Ch.

eliminate the requirement of proof of &h-.

. taining property by means of false pre-
tense; and (b) they create a presumption
of knowledge that the check would not
be paid under certain cirecumstances. The

presumptlon of knowledge is probably the
Wost important practical reason for main-
taining special bad check pI’OVlSlOnS In
the fletitious account case it is possible
but highly improbable that the transae-
tion was innocent; the drawer may ab-
sent-mindedly have put the name of the
wrong bank on a blank check, or he may
have intended to open an account before
the check was presented. In the case of
cheeks on real but inadequate accounts, the
chance of innocent miscaleulation by the
drawer is muech greater but is negatived
by a refusal to make the check good.

DECISIONS UNDER FORMER LAW

False Pretenses

Fact that defendant might have been
charged with a misdemeanor under the
fraudulent check statute did not prevent
hig conviction of felony under former sec-

tion 94-1805, the false pretense section; a
person may be guilty of violating two
statutes by the same act. State v. Evans,
163 M 303, 456 P 24 842.
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Fictitious Account

The offcnse was complete when defend-
ant passed a cheek, knowing that no ome
by the name signed as maker had an ae-
count with the bank, and it was no de-
fense that defendant had no notice of
nonpayment or that he later made restitu-
g?%.gf,tate v. Johnston, 140 M 111, 367 P

Five-day Notice Provision

In prosecution under former section 94-
2702, trial court did not err in refusing
to instruct jury there could be mo con-
viction in absence of any showing that
the five-day notice specified in the statute
had been given; five-day notice provision
was created by legislature in order to
obviate mnecessity of proving defendant’s
intent to defraud and knowledge of in-
sufficient funds and provided omly an
alternative method of establishing a prima
facie case and was therefore only a rule
of evidence and mnot essential to the
establishment of the crime. State v. S8kin-
ner, — M —, 515 P 24 81.

Other Offenses

In prosecution for uttering and deliver-
ing a fraudulent check under former sec-
tion 94-2702, evidence was properly re-

94.6-310, Forgery.

94-6-310

ceived as to other checks drawn on prior
oceasions on banks in which defendant
had no account as such testimony tended
to show defendant’s intent to defraud.
State v. Tully, 148 M 166, 418 P 2d 549.

Postdated Check

Defendant who gave a postdated check,
stating honestly that he did not then have
sufficient funds but that the bank would
honor the check by the time of its date,
did not misrepresent present facts but
merely made a promise as to the future;
this did not constitute a violation of for-
mer gection 94-2702, the fraudulent check
law, even though the check was dishonored
when presented. State v. Patterson, 75
M 315, 243 P 355.

Restitution

The erime of uttering fraudulent checks
under former section 94-2702 was one of
the crimes of larceny under former see-
tion 94-2717 to which restoration of prop-
erty was a defense; however, the defense
was not available where no restitution
on any of the counts had been made until
after the informations had been flled
against defendant. Btate v, Bkinner, —
M —, 515 P 2d 81.

(1) A person commits the offense of forgery when,

with purpose to defraud, he knowingly :

(a) without authority makes or alters any document or other object
apparently capable of being used to defraud another in such manner that
it purports to have been made by another or at another time, or with dif-
ferent provisions, or of different composition; or

(b)

have been thus made or altered; or

issues or delivers such document or other objeet knowing it to

(e) possesses with the purpose of issuing or delivering any such docu-
ment or other object knowing it to have been thus made or altered; or

(d)

possesses with knowledge of its character any plate, die, or other

device, apparatus, equipment or article specifically designed for use in
counterfeiting or otherwise forging written instruments.

(2) A purpose to defraud means the purpose of causing another to
assume, create, transfer, alter or terminate any right, obligation or power
with reference to any person or property.

(3) A document or other object capable of being used to defraud an-

other includes, but is not limited to, one by which any right, obligation, or
power with reference to any person or property may be created, trans-
ferred, altered or terminated.

(4) A person convicted of the offense of forgery shall be fined not
to exceed five hundred dollars ($500) or be imprisoned in the county jail
for any term not to exceed six (6) months or both. If the forgery is part
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of a common scheme or if the value of the property, labor or services
obtained or attempted fo be obtained, exceeds one hundred fifty dollars
($150) the offender shall be imprisoned in the state prison for any term

not to exceed twenty (20) years.

History: En. 94-6-310 by S8eec. 1, Ch,
513, L. 1973.

Source: Substantially the same as Ili-
nois Criminal Code, Chapter 38, section
17-3.

Commission Comment

There is doubt that a specifie forgery
law is mnecessary because the provisions
dealing with false pretense and fraud

ghould be adequate to cover forgery. For-
gery is retained as a distinet offense part-
ly because the concept is so embedded in
popular understanding that it would be
unlikely that any legislature would com-
pletely abandon it, and partially in recog-
nition of the special effectiveness of for-
gery as a means of undermining publie
confidenee in important symbols of com-
merce, perpetrating large scale frauds.

DECISIONS UNDER FORMER LAW

Accomplices

Making a false endorsement and pass-
ing the instrument with knowledge of
the falsity of the endorsement are sepa-
rate offenses, and the person who makes
the endorsement is not necessarily an ac-
complice to the offense of passing it, so
that his testimony did not require corrob-
oration as would that of an accomplice.
State v. Phillips, 127 M 381, 264 P 24 1009.

Alteration of Document

Information alleging alteration of a
document in violation of former section
94-2001 was required to set forth the par-
ticulars of the alteration since mnot every
alteration but only material alterations
are in violation. State v. Mitten, 36 M
376, 92 P 969,

Where information alleged forgery by
making of a document but not by altera-
tion, it was prejudicial error to give an
instruetion on alteration. State v. Mitten,
36 M 376, 92 P 969.

Severance of a promissory note from a
purchage order, thus making the note ne-
gotiable instead of nonnegotiable, con-
stituted sueh material alteration of the
instrument as to constitute forgery with-
in the meaning of former section 94-2001.
State v, Mitton, 37 M 366, 96 P 926, ex-
plained in 52 M 359, 365, 157 P 951, 953.

Information charging that defendant
knowingly passed a forged instrument need
not specify the means by which the for-
gery was done, and evidence that defend-
ant knew the instrument had been al-
tered supported the allegation., Btate v.
Mitton, 37 M 366, 96 P 926.

Apparatus for Counterfeiting

Information charging possession of “ap-
paratus, paper and other things” for use
in counterfeiting was sufficient under for-
mer scetion 94-2011, and it was not neces-
sary that the apparatus be described with

greater particularity. State v. Shannon,
95 M 280, 26 P 24 360, overruled on other
grounds in 125 M 566, 589, 242 P 24 477,
488.

Authority to Sign Document

Bank officers who were authorized to is-
sue travelers’ checks, on econdition that
they collect and remit the amount thereof
to the drawee bank, did not commit for-
gery in issuing such checks without collect-
ing or remitting the amount. State v.
Alexander, 73 M 329, 236 P 542.

Where executor of estate signed blank
checks on the estate’s account and au-
thorized attorney to use them by filling
in names of creditors and distributees of
the estate, attorney’s unauthorized filling
in of his own name or that of his ereditor
constituted forgery within the meaning
of former gection 94-2011. State v. Daems,
97 M 486, 37 P 24 322.

Document Forged or Counterfeited

There was no violation of former sec-
tion 94-2001 where the instrument forged
did not purport to impose any liability
on the purported maker but merely di-
rocted tho addressee to charge an advance
to the defendant’s account. State v. Evans,
15 M 539, 39 P 850.

A warrant for payment out of a partie-
ular city fund, apparently valid on its
face, was protected by former section 94-
2001, and alteration thereof was forgery
despite the fact that the warrant may
have been unlawfully jissued because in
excess of the debt limitations for the
city. State v. Brett, 16 M 360, 40 P 873,

Where an instrument appeared on its
face to be the obligation of a bank, it
was not neeessary to allege or prove by
extrinsic evidence that such 2 bank existed
In order to convict for forgery of an en-
dorsement in violation of former section
94-2001. State v. Pateh, 21 M 534, 55 P
108.
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Juror’s fee certificate which did not
bear the distriet court seal required by
statute was void on its fuce and counter-
feiting thereof was mnot forgery. In re
Farrell, 36 M 254, 92 P 785,

It is not necessary that the instrument
be negotiable for its false making or en-
dorsement to constitute forgery. Ix parte
Solway, 82 M 89, 265 P 21; State v. Phil-
lips, 127 M 381, 264 P 2d 1009.

Checks on the account of an estate were
apparently valid when signed by one of
the executors and unauthorized ecomple-
tion of the checks constituted forgery
despite the faet that they were not signed
by the other executor as required by law,
State v. Daems, 97 M 486, 37 P 24 322

Under former section 94-2001, it was
not necessary that the forged instrument
ereate civil liability before it could be
held to be forgery. State v. Phillips, 127
M 381, 264 P 24 1009.

State auditor’s warrant was an order
within the meaning of former section 94-
2001, and the affixing of a false endorse-
ment thereto was forgery under the sec-
tion, State v. Phillips, 127 M 381, 264 P
2d 1009.

Endorsement of Instrument

The offense of forgery was ecomplete
when defendant, with intent to defraud,
wrote a check to himself and forged the
name of another as maker, and it was
immaterial that the check was later
passed withont being endorsed. Ex parte
Bolway, 82 M 89, 265 P 21.

Indians

State court had no jurisdiction of prose-
cution of an enrolled and allotted Indian
for forgery and attempted passing of a
check within the exterior boundaries of
an Indian reservation, even on patented
land. State ex rel. Bokas v, Distriet Court,
128 M 37, 270 P 2d 396.

State court had jurisdiction of prose-
cution of Indian for passing a forged check
outside the reservation even though the
cheek originated within the reservation
and belonged to another Indian, Petition
of Fox, 141 M 189, 376 P 24 726.

Intent

In prosecution for knowingly passing al-
tered instrument, evidence of other similar
acts by defendant about the same time
was admissible as bearing on intent. State

94.6-311. Obscuring the identity of a machine.
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v. Mitton, 37 M 366, 96 P 926; State
v. Daems, 97 M 486, 37 P 24 322; State
v. Phillips, 127 M 381, 264 P 2d 1009.

Where defendant cashed a cheek found
in his pocket without any recollection of
having seen the purported maker and
the check was apparently made to him
as payee under a different name than that
previously used for him by the same pur-
ported maker, he had the requisite erim-
inal intent despite intoxication and, the
maker’s signature having been forged, he
was guilty of forgery under former sec-
tion 94-2001. State v. Cooper, 146 M 336,
406 P 24 691.

In the ahsence of evidence that he
knew the checks were forged or that the
person giving him the checks was a con-
victed forger, defendant who passed forged
checks should have been acquitted. State
v. Phillips, 147 M 334, 412 P 24 205.

Person Defrauded

Forgery of a payee’s signature and de-
livery to the obligor showed intent to
defrand the payee az well as the obligor.
State v. Pateh, 21 M 534, 55 P 108,

Information failing to name the person
it was intended to defraud would be held
bad on demurrer, but the omission was
not subject to attack in collateral pro-
ceedings on habeas corpus where there
was an allegation of general intent to
defraud. Ex parte Solway, 82 M 89, 265
P 21.

Allegation of intent to defraud either
the bank or the purported maker would
have supported convietion of forgery by
the false signing of another’s name as
maker of a check, Ex parte Solway, 82 M
89, 265 P 21,

Where information charging forgery of
checks on the account of an estate alleged
intent to defrand the executors, the bank
and the payee, proof that the executors
were defrauded was sufficient and the nam-
ing of the other two could be regarded
as surplusage. State v. Daems, 97 M 486,
37 P 24 322.

Pleadings

It was proper for an information to con-
tain two counts relating to the same in-
strument, one alleging that dJdefendant
made the forgery and the other that de-
fendant passed the instrument knowing it
to have been forged. State v. Mitton, 37
M 366, 96 P 926.

(1) A person commits

the offense of obscuring the identity of a machine if he:

(a)

removes, defaces, covers, alters, destroys or otherwise obscures the

manufacturer’s serial number or any other distinguishing identification
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number or mark upon any machine, vehicle, clectrical device, or firearm,
with the purpose to conceal, misrepresent or transfer any such machine,
vehiele, eleetrical deviee, or firearmi; or

(b) possesses with the purpose to conceal, misrepresent or transfer any
machine, vehicle, deviee, or firearm knowing that the serial number or other
identification number or mark has been removed or otherwise obscured. The
fact of possession or transfer of any such machine, vehicle, eleetrical device,
or firearm ereates a presumption that the person knew the serial number or
other identification number or mark had been removed or otherwise

obscured.

(2) A person convicted of obscuring the identity of a machine shall
be fined not to exceed $500 or be imprisoned in the county jail for a term

not to exeeed 6 months, or both,

History: En, 94-8-311 by Sec. 1, Ch. 513,
T.. 1973; amd. Sec. 1, Ch. 167, L. 1977.

Source: Substantially the same as pro-
posed New York Criminal Code, section
170-G5.

Commission Comment

This section is directed at a specialized
elass of eriminals who deal in machinery
and motor vehicles. The citizen is given
the opportunity to avoid criminal liability
by reporting the fact of the obscured
identity to the proper agency.

Vehicles and certain kinds of machinery
are particularly vulnerable to organized
rings who steal, attempt to render uniden-
tifiable and resell them. Under the old law

94.6-312. Illegal branding or altering or obscuring a brand.

only farm maechinery was protected from
such alteration. (See R. C. M. 1947, see-
tion 94-35-262.)

Possession of a vehicle or machine with
obseured identity is also a vieolation, but
there must be a purpose to misTepresent
and knowledge that the identification num-
ber or mark has been obscured or altered.
The burden of proving purpose and knowl-
cdge rests with the state.

Amendments

The 1977 amendment inserted “firearm”
throughout the section; added the last
gentence of subsection (1)(b); and made
minor changes in style,

(1) A

person commits the offense of illegal branding or altering or obscuring a
brand if he marks or brands any commonly domesticated hoofed animal
or removes, covers, alters or defaces any existing mark or brand on any
commonly domesticated hoofed animal with the purpose to obtain or exert
unauthorized control over said animal or with the purpose to conceal, mis-
represent, transfer or prevent identification of said animal,

(2) A person convicted of the offense of illegal branding or altering
or obscuring a brand shall be imprisoned in the state prison for any term

not to exceed ten (10) years.

History: En. 94-6-312 by 8ec. 1, Ch.
513, L. 1973.

Source: Derived from Revised Codes
of Montana 1947, sections 94.-3504, 94-
3514.

Commission Comment

This section is merely a recodification

of old Montana law. Although the of-
fenge of forgery would seem to make the
same acts punishable, the commission
deemed it neeessary to have this specifie
statute included in the code in light of
the special problems that Montana law
enforcement authorities face in the area
of cattle rustling.

DECISIONS UNDER FORMER LAW

Unauthorized Brand

An unauthorized brand or mark did
not have to touch, alter or deface a former

brand on an animal to be in violation of :
former section 94-3504. State v. Johnson,
155 M 351, 472 P 24 287.
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04-6-313. Defrauding creditors. (1) A person commits the offense
of defrauding secured creditors if he destroys, conceals, encumbers, trans-
fers, removes from the state, or otherwise deals with property subject to
a security interest with the purpose to hinder enforcement of that in-
terest.

(2) “Security interest” means an interest in personal property or fix-
tures as defined in section 87-1-201 (37) [8TA-1-201 (37)] of the Uniform
Commercial Code,

(3) A person convicted of the offense of defrauding sccured creditors
shall be fined not to exceed five hundred dollars ($500) or be imprisoned
in the county jail for a term not to exceed six (6) months, or hoth.

(4) A person who destroys, conceals, encumbers, transfers, removes
from the state, or otherwise deals with property subject to a seeurity inter-
est with the purpose of depriving the owner of the property, or of the

proceeds and value therefrom, may be prosecuted under section 94-6-302.

History: En. 94-6-313 by Sec. 1, Ch, 513,
L. 1973; amd. Sec. 2, Ch. 367, L. 1975.

Source: Substantially the same as Model
Penal Code, section 224.10.

Commission Comment

The states commonly provide criminal
penaltics for debtors or conditional vend-
e¢es who dispose of property subjeet to
a security interest to the prejudice of the
secured creditor. This is necessary because
laws dealing with theft are framed in
terms of larceny or embezzlement of goods
“of another.” Although there is a necd for
penal legislation in this area, it is possible
to go too far in providing peualties for
aets suech as removing encumbered prop-
erty from the eounty or selling the prop-
erty without the consent of the seeured
creditor. Such behavior may be evidence of
frand, but it is also quite consistent with
innocence, as where the owner-debtor
drives his mortgaged car to an out-of-
state resort for a weekend without notify-
ing the finance company, or where he

trades the car in on a new car without
finance company consent, but makes ade-
quate arrangements to discharge the old
debt.

The offense is classified as o misdemeanor
regardless of the amount involved. This
differa from the section on theft, section 94-
6-302 under which stealing amounts over
one hundred fifty dollars ($150) is feloni-
ous. The difference seems justified be-
cause offenders against this section are
less obviously dangerous than outright
thieves who take property to which they
have no claim. Moreover, scllers ean bet-
ter guard against this kind of ecriminal
bebavior in extending credit.

It is no longer a criminal offense to re-
move mortgaged property from the county
as under former Montana law but the gec-
tion retains the prohibition againsgt remov-
ing secured property from the state.

Amendments

The 1975 amendment added subsection
(4).

DECISIONS UNDER FORMER LAW

Intent

To constitute the crime of removing
mortgaged chattels from the county un-
der former scction 94-1811, it was neces-
gary that the removal be made with the

intent of depriving the mortgagee of his
claim thereto or interest therein. Averill
Machinery Co. v. Taylor, 70 M 70, 223 P
018.

94-6-314. Effect of criminal-pessession of stolen property Possession

of stolen property shall not constitute proof of the commission of the of-
fense of theft; such fact shall place a burden on the possessor to remove

s St

the effect of such fact as a cirecumsiance to be considered with—all other

ev1de}1_(}_e_ pomt ing to his guilt.

“¥istory: En. 94-6-314 by Sec. 1, Ch.
513 L. 19783,

Source: Now.

Commission Comment

Thig section represents u substantial
change in the prevailing theory concern-
ing possession of stolem property.
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Possession of stolen property is not per
86 8 punishablé eilenise. "Possession ~of stolen

may be congidéred 11 estabhshmg that ‘the
defendant guﬂty of theft.

The provision that the. possessor-.of
the stolen property has the burden of re-
moving the evidentiary effect of the pos-

CRIMINAL CODE

session of the stolen goods may deprive
the-degfendant—of s presumption. of in-
noe _as_wel

gilent. However, in Biate v. Gray, 162 M
145, 447 P 2d 475, 478 (1968), the conrt

r1ghts‘“Were not v101ated by such a provi-
81011

DECISIONS UNDER FORMER LAW

Explanation of Possession

It was proper to instruet jury that one
found in possession of stolen property
must explain such possession in order to
remove the effect of that faet as a ecir-
cumstance, to be congidered with other
evidence, pointing to his guilt. State v.
Gray, 152 M 145, 447 P 2d 475, explaining
State v. Greeno, 135 M 580, 342 P 24 1052.

Livestock
Ingtruction in language of former see-

tion 94-2704.1 that possession of recently
stolen livestock is prima facie evidence
of guilt of larceny was proper. State v.
Gloyne, 156 M 94, 476 P 24 511.

State did not have to overcome presump-
tion of larceny contained in former sec-
tion 94-2704.1 to convict one in possession
of stolen livestock of being a receiver of
stolen property under former section 94-
2721. Btate v, Watkins, 156 M 456, 481
P 24 689.

CHAPTER 7

OFFENSES AGAINST PUBLIC ADMINISTRATION

Par{ 1—Bribery and Corrupt Influence

Scetion 94-7-102.
94-7-103.
94-7-104.
94-7-105.

Bribery in official and political matters.

Threats and other improper influence in official and political matters.
Compensation for past official behavior.

Gifts to public servants by persons subject to their jurisdiction.

Part 2—-Perjury and Other Falsification in Official Matters

94-7-202.
94.7-203.
94-7-204.
94-7-205.
94-7-206.
94-7-207.
94.7-208.
94-7-209.
94-7-210.

Perjury.
Falge swearing.

Unsworn falsification to authorities.

False alarms to agencies of public safety.

False reports to law enforcement authorities.
Tampering with witnesses and informants.
Tampering with or fabricating physical evidence.
Tampering with public records or information.
Impersonating a publie servant.

Part 3—Obstructing Governmental Operations

94-7-301.
94-7-302.
94-7-303.
94-7-304.

Resisting arrest.

Obstrueting justice.

94-7-305. Compounding a felony.
94-7-306. Xscape.

94-7-307.

94-7-308. Bail-jumping.

94-7-309, Criminal contempt.

Obstrueting a peace officer or other public servant,

Failure to aid a peace officer.

Transferring illegal articles or unauthorized ecommunication.

Part 4—Official Misconduct

94-7-401. Official misconduct.

Part b—Treason, Flags and Related Offenses

94-7-502.
94-7-503,
94-7-504,

Desecration of flags.
Criminal syndicalism.

Bringing armed men into the state.
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94-7-102

Part 1
Bribery and Corrupt Influence

94.7-101, Repealed.
Repeal

Section 94-7-101 (See. 1, Ch. 513, L.

94.7.102. Bribery in official and political matters.

1973), relating to definitions, was repealed
by 8See. 77, Ch. 359, Laws 1977.

(1)

A person com-

mits the offense of bribery if he purposely or knowingly offers, confers,
or agrees to confer upon another, or solicits, accepts or agrees to accept

from another:

(a) any pecuniary benefit as a consideration for the recipient’s de-
cision, opinion, recommendation, vote or other exercise of diseretion as
a public servant, party official or voter; or

(b)

any benefit as consideration for the recipient’s decision, vote,

recommendation or other exercise of official discretion in a judicial or

administrative proceeding ; or

(e)

a public servant or party official.

any benefit as consideration for a violation of a known duty as

It is no defense to prosecution under this section that a person whom
the offender sought to influence was not qualified to act in the desired
way whether because he had not yet assumed office, or lacked jurisdietion,

or for any other reason.

(2) A person convicted of the offense of bribery shall be imprisoned
in the state prison for any term not to exceed ten (10) years, and shall
forever be disqualified from holding any public office in this state.

History: En. 94-7-102 by Sec. 1, Ch.
513, L. 1973.

Source: Identical to Model Penal Code,
section 240.1.

Commission Comment

Subseetion (a) prohibits the giving or
receiving of any pecuniary benefit to in-
fluence official or politieal diseretion. Of-
fers of nonpecuniary gain, e.g., political
support, honorific appointments, are pen-

alized under subsection (b) but limited to
judieial and administrative proceedings.
“Administrative proeeedings” is defined in
section 94-2-101(3) and includes some ac-
tions that might be called “executive’ or
“adminigtrative,” where the official action
applies a gemeral rule to an individual,
e.g., in granting or revoking a license,
awarding veteran’s disability compensa-
tion. or social security payments. Gifts
to officials are covered by section 94-7-105.

DECISIONS UNDER FORMER LAW

Disbarment

Bribery of members of the legislature
was a felony under former section 94-2905
and would furnish ample ground for dis-
barment even though the acts were not
in the attorney’s official capaecity, but
the supreme court would not, as a matter
of policy, act on disbarment until after
criminal prosecution. In re Welleome, 23
M 140, 58 P 45.

Intent

Allegation that sheriff received a bribe
did not charge a violation of former sec-
tion 94-3904 without an allegation of
agreement that his official action would
be influenced; sheriff may have intended

entrapment or some other lawful purpose.
State ex rel. Beazley v. Distriet Court, 75
M 116, 241 P 1075.

“Judicial Officer”

Defendant, who offered a bribe to a
deputy county attorney, was properly con-
vieted under former section making it an
offense to offer bribes to a “judicial offi-
cer.” State v. Hensley, — M --, 554 P
24 745.

Jurors

Former section 94-801, covering bribery
of judieial officials, applied to members
of the jury panel who might be selected
to try a case, not just to those who had
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been selected and sworn. State ex rel.
Webb v, Distriet Court, 37 M 191, 95 P
593.

On prosecution for attempt to influence
grand juror, evidence of transactions after

CRIMINAL CODE

juror had been discharged by operation of
law was inadmissible even though defend-
ant did not know that juror had been dis-
charged. State v. Porter, 125 M 503, 242
P 24 984,

94.7-103, Threats and other improper influence in official and political
matters. (1) A person commits an offense under this section if he pur-
posely or knowingly :

(a) threatens unlawful harm to any person with the purpose to influ-
ence his decision, opinion, recommendation, vote, or other exercise of discre-
tion as a public servant, party official, or voter;

(b) threatens harm to any public servant with the purpose to influence
his decision, opinion, recommendation, vote, or other exercise of discretion
in a judicial or administrative proceeding;

(e) threatens harm to any publie servant or party official with the
purpose to influence him to violate his duty;

(d) privately addresses to any public servant who has or will have
official diseretion in a judicial or administrative proceeding any represen-
tation, entreaty, argument, or other communication designed to influence
the outcome on the basis of considerations other than those authorized by
law; or

(e) as a juror or officer in charge of a jury receives or permits to be
received any communication relating to any matter pending before such
jury, except according to the regular course of proceedings.

(2) 1t is no defense to prosecution under subsections (1)(a) through
(1) (d) that a person whom the offender sought to influence was not qualified
to act in the desired way, whether because he had not yet assumed office or
lacked jurisdiction or for any other reason.

(3) A person convicted under this section shall be fined not to exceed
$500 or imprisoned in the county jail for any term not to exceed 6 months,
or both, unless the offender threatened to commit an offense or made a
threat with the purpose to influence a judicial or administrative proceeding,
in which case the offender shall be imprisoned in the state prison for any

term not to exceed 10 years.
History: En, 94-7-103 by Sec. 1, Ch. 513,
L. 1973; amd, Sec, 25, Ch, 359, L. 1977.

Source: Substantially the same as Mode)
Penal Code, section 240.2,

Commission Comment

Penal legislation against the use of in-
timidation to influence the behavior of
public officials is mueh rarer than legis-
lation against bribery, although there

are many statutes relating to jurors, legis-
lators, and law enforcement officers.

Amendments

The 1977 amendment made the former
gecond sentence of subsection (1)(d) pres-
ent subsection (2); redesignated former
subsection (2) as subsection (3); and
made minor changes in phraseology, punc-
tuation and style.

DECISIONS UNDER FORMER LAW

Jurors

On prosecution for attempt to influence
grand juror, evidence of transactions af-
ter juror had been discharged by opera-
tion of law was inadmissible even though
defendant did not know that juror had
been discharged. State v. Porter, 125 M
503, 242 P 24 984.

Regular Course of Proceedings

Conversations with a grand juror at his
home were clearly outside the regular
course of proceedings of the grand jury
80 were not within the communications
permitted by the exception to former see-
tion 94-804. State v. Porter, 125 M 503,
242 P 24 984.
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94.7-104. Compnnsatmn for past official behavior. . (1) A person _eom-
mits an oﬂome undér This sodl(;ﬁ [ he knowingly solicits, accepts, or agrees
to aceept dny peeunmry benefit as compensation for having as a publie
" servant given a dédision, opinion, reeommendatlon, or vote favorable to
another, for Tiayina otheériise exercised a discretion. in. another’s favor, or
for havmﬂ' violated his duty. A person commits an offense under this sec-
tion if he knowingly offers, confers, or agrees to confer compensation Whl(‘h
is prohibited by this section.” ' '

(2) A person convicted under this section shall be fined not to exceed
$500 or imprisoned in the county jail for any term not to exceed 6 months,”

or both.

History: En. 94-7-104 by See, 1, Ch, 513,
L. 1973; amd. Sec. 26, Ch. 3569, L. 1977,

Source: Identical to Model Penal Code,
section 240.3.

Commission Comment

There is little legislative precedent for
this section, but it obviates the difficulty
oceasionally encountered in a Dbribery
prosecution when the dofendant eontends
that he did not solicit or receive anything

completed. This behavior should be dis-
couraged because it undermines the in-
tegrity of government. Compensation for
past action implies a promise of similar
compensation for future favor.

Amendments

The 1977 amendment deleted “acecept-
ance of” before “which is prohibited” in
the last sentence of subsection (1); and
made minor changes in phraseology, pune-

until after the official transaction had been  tvation and style.

94.7.105. Gifts to public servants by persons subject to their juris-
diction. (1) No publie servant in any department or agency exercising
regulatory funection, or conducting ifispections o investigations, or carry-
ing on a civil or cr1mmal litigation on behalf of the government, or having

_custody of prisoners, shall solicit, accept or agree to accept any pecuniary
benefit from a person known to be subject to such regulatlon, inspection,
investigation or custody, or against whom such litigation is known to be
pending or contemplated.

(2) No public servant having any discretionary funetion to perform
in econnection with contracts, purchases, payments, claims or other pecuniary
transactions of the government shall solicit, accept or agree to accept any
pecuniary benefit from any person known to be interested in or likely to
become interested in any such contract, purchase, payment, claim or trans-
action.

(3) No public servant having judicial or administrative authority and
no public servant employed by or in a court or other tribunal having such
authority or participating in the enforcement of its decision, shall solicit,
accept, or agree to accept any pecuniary benefit from a person known
to be interested in or likely to become interested in any matter before
such publie servant or tribunal with which he is associated.

(4) No legislator or public servant employed by the legislature or by
any committee or agency thereof shall solicit, accept or agree to accept
any pecuniary henefit from a person known to be interested in or likely
to become interested in any matter before the legislature or any committee
or agency thereof.

(6) Exceptions. This section shall not apply to:

(a) fees preseribed by law to be received by a public servant, or any
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other benefit for which the recipient gives legitimate consideration or to
which he is otherwise entitled ; or

(b) trivial benefits incidental to personal, professional or business
contacts and involving no substantial risk of undermining official im-
partiality.

(6) No person shall knowingly confer, or offer, or agree to confer, any
benefit prohibited by the foregoing subsections.

(7) A person convicted of an offense under this section shall be fined
not to exceed five hundred dollars ($500) or be imprisoned in the county
jail for any term not to exceed six (6) months, or both.

History: En. 94-7-105 by Sec. 1, Ch. riers and utilities to regulatory authori-

513, L. 1973. ties, In some cases a noneriminal sanction
Source: Substantially the same ag Model Against a public servant would be prefer-
Penal Code, section 240.5. red, but there is difficulty in arriving at
satisfactory generalizations for all classes

Commission Comment of persons and conduct covered by this

This section covers gifts by business- section, This section is broader than the
men to government inspectors or by car- old law.

Part 2
Perjury and Other Falsification in Official Matters

94.-7-201. Repealed.

Repeal 1973), relating to definitions, was repealed
Seetion 94-7-201 (See. 1, Ch, 513, L. by Sec. 77, Ch. 359, Laws 1977.

94.7.202. Perjury. (1) A person commits the offense of perjury if
in any official proceeding he knowingly makes a false statement under
oath or equivalent affirmation, or swears or affirms the truth of a state-
ment previously made, when the statement is material.

(2) A person convieted of perjury shall be punished by imprisonment
in the state prison for any term not to exceed ten (10) years.

(3) Falsification is material, regardless of the admissibility of the
statement under rules of evidence, if it could have affected the course or
outecome of the proceeding. It is no defense that the deeclarant mistakenly
believed the falsification to be immaterial. Whether a falsification is ma-
terial in a given factual sitnation is a question of law.

(4) 1t is not a defense to prosecution under this section that the
oath or affirmation was administered or taken in an irregular manner or
that the declarant was not competent to make the statement. A document
purporting to be made upon oath or affirmation at any time when the
offender presents it as being so verified shall be deemed to have been duly
sworn or affirmed.

(5) No person shall be guilty of an offense under this seetion if he
retracted the falsification in the course of the proceeding in which it was
made before it became manifest that the falsification was or would be ex-
posed and before the falsification substantially affected the proceeding.

(6) Where the defendant made inconsistent statements under oath or
equivalent affirmation, both having been made within the period of the
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94-7-202

statute of limitations, the prosecution may proceed by setting forth the
inconsistent statements in a single count alleging in the alternative that
one or the other was false and not believed by the defendant. In such case
it shall not be necessary for the prosecution to prove which statement was
false but only that one or the other was false and not believed by the

defendant to be true.

(7) No person shall be convicted of an offense under this seetion where
proof of falsity rests solely upon the testimony of a single person other

than the defendant.

History: En. 94-7-202 by Sec, 1, Ch.
513, L. 1973.

Source: Substantially the same as Model
Penal Code, section 241.1.

Commission Comment

The proposed definition of “materiality”
in subsection (3) does not differ sub-
stantially from that given by prior law.
The question of materiality in a perjury
trial is not governed by the rules of evi-
dence applicable in the proceeding. It
would be against public policy to im-
munize false swearing merely because the
testimony might have been excluded on ob-
jection which was not made. The result
would be that an ungualified expert wit-
ness could mot be punished for consciously
falsifying an opinion which he did in faet
give to the jury. It should be noted that
this section applies to grand jury proceed-
ings, legislative investigations, and ad-
ministrative hearings, as well as to court
trials, each with its own peculiar rules of
evidence, Technical irregularities in the
administration of the oath are of no con-
cern to the defendant as provided in
subsection (4). This is not a change from
prior law. Subsection (5) making a re-

traction a defense is new. It is included
in many state eode revisions since it at-
tempts to preserve incentive fo correct
falsehoods, without impairing the com-
pulsion to tell the truth in the first place.
The danger that witnesses might be en-
couraged to take a chance on perjury is
limited by the requirement that recanta-
tion must take place before the falsity be-
comes manifest. The distinetive feature
of subsection (6) is that accusation and
proof in the alternative is authorized,
without relieving the prosecution of the
burden of proving mens rea. The defend-
ant would not be able to escape convie-
tion because the state cannot prove which
of the contradictory statements was false
and known to be go. The rule that proof
of falsitv be by at least two witnesses
with corroborating circumstances was
adopted at common law because of the
problem ecreated by an oath against an
oath. The poliey question to be decided is
whether the proteetion of witnesses coun-
ter-balances the occagional inability to
conviet an apparent perjurer. The ma-
jority of jurisdictions still require at least
one witness and corroborating eircum-
stances.

DECISIONS UNDER FORMER LAW

Enowledge of Falsity

Attorney’s statement that a note had
been delivered to a corporation was not
perjury justifying disbarment where the
evidence showed that the attorney had en-
dorsed the note and given it to his part-
ner, who was an agent for the ecorpora-
tion, with instruections to deliver it to
the corporation, so that the attorney had
reason to believe hias statement irue. In
re McCue, 80 M 537, 261 P 341.

Even though one can be guilty of per-
jury in making an unqualified statement
when he does not have knowledge as to
its truth, yet it is not perjury to make a
statement in good faith and in the be-
lief of its truth evem though the state-
ment later proves false. State v. Jackson,
88 M 420, 293 P 309.

Material Statement
Statement by witness at murder trial

that he arrived at a certain town at a cer-
tain time the day after the homicide,
which statement related indirectly to a
trip during which the homicide weapon
was allegedly disposed of, was not a ma-
terial statement, so was not perjury, even
though it contradicted the testimony and
might have reflected on the credibility of
another witness. Btate v. Hall, 88 M 297,
292 P 734

Pleadings

An information charging perjury in
swearing that a certain event happened
at 11 o’clock, without stating whether it
was in the morning or at night, was suffi-
cient, where no person of ordinary intelli-
gence could, from a reading of other por-
tions of the pleading, have arrived at any
other comelusion than that it meant 11
o’clock in the forenoon. State v. Jack-
son, 88 M 420, 293 P 309.
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94.7.203, False swearing. (1) A person commits the offense of false
swearing if he knowingly makes a false statement under oath or equivalent
affirmation, or swears or affirms the truth of such a statement previously
made when he does not believe the statement to be true, and:

(2) the falsification oceurs in an official proceeding; or

(b) the falsification is purposely made to mislead a public servant
in performing his official function; or

{e) the statement is one which is required by law to be sworn or af-
firmed before a notary or other person authorized to administer oaths.

(2) Subsections (4) to (7) of section 94-7-202 apply to this section.

(38) A person convicted of false swearing shall be fined not to exceed
five hundred dollars ($500) or be imprisoned in the county jail for any

term not to exeeed six (6) months, or both,

History: En. 94-7-203 by Sec. 1, Ch.
513, L. 1973.

Source: Substantially the same as Model
Penal Code, section 241.2.

Commission Comment

This section makes it a misdemeanor
to swear falsely in cases not amounting
to perjury under section 94-7-202. Thus,
if the false statement is made in an of-
ficial proceeding, but is not material, it
falls within subdivision (a) of subsec-
tion (1), If it is material, but is not

made in an official proceeding involving a
hearing, subdivision (b) applies. Sub-
division (e¢) applies where an affidavit is
sworn to before a notary publie, but is
restricted to affidavits required by law.
The possibility of abuse where there is
eriminal liability for falsification in pri-
vate affidavits has oceurred where such
law exists, For example, small loan com-
panies have been known to obtain oaths
from debtors and threaten eriminal charges
to colleet on their loans,

DECISIONS UNDER FORMER LAW

Venue of Prosecution

Where defendant swore to a false state-
ment before a notary public in Lake
County in a document to be filed with
the state hoard of equalization in Lewis
and Clark County, the offense was com-
plete when the document was placed in
the mails addressed to the board or was
handed to some other person with in-

94.7-204. Unsworn falsification to authorities.

structions to deliver it to the board, and
the distriet ecourt of Lewis and Clark
County did not have jurisdiction in the
absence of evidence that defendant per-
sonally delivered the doeument to the
board’s office. State v. Rother, 130 M 357,
303 P 2d 393, distinguished in — M —,
548 P 24 949,

(1)

A person commits

an offense under this seetion if, with purpose to mislead a public servant

in performing his official function, he

(a) makes any written false statement which he does not believe to be

true; or

(b) purposely creates a false impression in a written application for
any pecuniary or other benefit by omitting information necessary to
prevent statements therein from being misleading ; or :

(e) submits or invites reliance on any writing which he knows to be
forged, altered or otherwise lacking in authenticity ; or

(d)

submits or invites reliance on any sample, specimen, map, boundary

mark or other objeet which he knows to be false.

(2) A person convicted of an offense under this seetion shall be fined
not, to exceed five hundred dollars ($500) or be imprisoned in the county
jail for any term not to exceed six (6) months, or both.
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History: En, 94-7-204 by Sec. 1, Ch.
b13, L. 1973.

Source: Substantially the same as Model
Penal Code, section 241.3.

Commission Comment

This section was suggested by 18 U.
8.C. Bec. 1001, which authorizes imprison-
ment up to five (5) years for knowing
mig-statement of material faet in “any
matter within the jurisdiction of any de-

94-7-205. False alarms to agencies of public safety.

94.7-207

partment or agency of the United States.”
There is no parallel in the Montana law.
There is a requirement of writing and pur-
pose to mislead in this section, as well as
the extengion of liability to misleading
omisgions, in subdivision (1)(b), and to
things other than writings, e.g.,, false
samples, ete., in subdivision (1)(d). If
there is a pecuniary benefit from mislead-
ing omissions, the code provisions on theft
by deception would apply.

(1) A person com-

mits an offense under this seetion if he knowingly causes a false alarm
of fire or other emergency to be transmitted to or within any organiza-
tion, official or volunteer, which deals with emergencies involving danger
to life or property.

(2) A person convicted of an offense under this section shall be fined
not to exeeed five hundred dollars ($500) or be imprisoned in the county
jail for any term not to exceed six (6) months, or both.

History: En, 94-7-206 by Sec. 1, Ch.
513, L. 1973.

Sotrce: Identical to Model Penal Code,
section 241.4.

landslides, civil defense, The police force
would qualify as an emergeney organiza-
tion. The provision is justifiable on the
ground of waste of government resources

and the likelihood that the actor will
cause personnel or equipment to be wun-
available to deal with real emergencies.

Commission Comment

This section covers all dangerous emer-
gency alarms, e.g., floods, hurricanes,

94-7-208, False reports to law enforcement authorities.
son commits an offense under this section if he knowingly:

(a) gives false information to any law enforcement officer with the
purpose to implicate another; or

(b) reports to law enforcement authorities an offense or other incident
within their concern knowing that it did not occur; or

(e) pretends to furnish such authorities with information relating to
an offense or incident when he knows he has no information relating to
such offense or incident.

(2) A person convicted vUnder this section shall be fined not to ex-
ceed five hundred dollars ($500) or be imprisoned in the county jail for
any term not to exceed six (6) months, or both.

History: En. 94-7-206 by S8ec, 1, Ch.
513, L. 1973.

Source: Substantially the same as Model
Penal Code, section 241.5.

Commission Comment

Few state statutes now deal with this of-

(1) A per-

fense. The recent Wisconsin Code, section
346.30(a) requires that the officer act in
reliance upon such false information, but
such behavior is likely to have antisocial
consequences regardless of any aetion in
reliance.

94.7-.207, Tampering with witnesses and informants. (1) A person
commits the offense of tampering with witnesses and informants if, be-
lieving that an official proceeding or investigation is pending or about
to be instituted, he purposely or knowing attempts to induce or otherwise
cause a witness or informant to:
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(a)
(b)

testify or inform falsely;

CRIMINAL CODE

withhold any testimony, information, document, or thing;

(¢) elude legal process summoning him to testify or supply evidence; or

(d)

has been summoned.

absent himself from any proceeding or investigation to which he

(2) A person convicted of tampering with witnesses or informants shall
be imprigoned in the state prison for any term not to exceed 10 years.

History: En. 94-7-207 by Sec. 1, Ch. 513,
L. 1973; amd. Sec, 27, Ch. 359, L. 1977.

Source: Substantially the same as Model
Penal Code, section 241.6.

Commission Comment

This section ecovers “informants” and
“witnesses.” Under prior law most such
offenses were misdemeanors. This section

gives the judge discretion to impose a sen-
tence of up to ten (10) years if the eir-
cumstances justify it.

Amendments

The 1977 amendment made minor
changes in phraseology, punctuation and
style.

DECISIONS UNDER FORMER LAW

Secreting Witness

The action of a party to a civil action
in secreting and forcibly keeping in hiding
a material witness of his adversary until
the trial was concluded, and thus sup-
pressing material testimony, constituted
a misdemeanor under former section 94-
1705 and was an offense so odious and
«0 utterly at war with every intelligent
notion of the due administration of justice

94.7.208. Tampering with or fabricating physical evidence.

as to require a new trial after a verdiet
for the party who tampered. Buntin v.
Chicago, M. & St. P. Ry. Co., 5¢ M 495,
172 P 330.

Accused’s attempt to hide state’s wit-
ness againgt him in a eriminal prosecution
and to intimidate her could have been
grounds for prosecution under former sec-
tion 94-1705, Btate v. Crockett, 148 M
402, 421 P 24 722.

(1) A

person commits the offense of tampering with or fabricating physieal evi-
dence if, believing that an official proceeding or investigation is pending

or about to be instituted, he

(a) alters, destroys, conceals or removes any record, document or
thing with purpose to impair its verity or availability in such proceeding

or investigation; or

(b) makes, presents or uses any record, document or thing knowing
it to be false and with purpose to mislead any person who is or may be en-
gaged in such proceeding or investigation.

(2) A person convicted of tampering with or fabricating physieal evi-
dence shall be imprisoned in the state prison for a term not to exceed ten

(10) years.
History: En, 94-7-208 by Sec. 1, Ch.
513, L. 1973.

Source: Tdentical to Model Penal Code,
section 241.7.

94.7.209. Tampering with public records or information.

Commission Comment

This seetion is broader than prior law
since it covers investigations as well as
trials and other formal proceedings.

(1) A per-

son commits the offense of tampering with publie records or information if

he:

(a) knowingly makes a false entry in, or false alteration of, any record,
document, legislative bill or enactment, or thing belonging to, or received
or issued, or kept by the government for information or record, or required
by law to be kept by others for information of the government; or
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(b) makes, presents or uses any record, document or thing knowing it
to be false, and with purpose that it be taken as a genuine part of informa-
tion or records referred to in paragraph (a); or

(¢) purposely destroys, conceals, removes or otherwise impairs the
verity or availability of any such record, document or thing.

2)

A person convieted of the offense of tampering with public records

or information shall be imprisoned in the state prison for any term not

to exceed ten (10) years.
History: En. 94.7-209 by Sec. 1, Ch,
513, L. 1973.

Source: Substantially the same as Model
Penal Code, section 241.8.

Commission Comment

It is common to penalize falsification,
destruetion or concealment of publie ree-

ords. The only innovation in this seetion
is the explicit provision of subdivision (1)
(b) as to fabrication of false records. This
section would not cover records of private
persons; however, records maintained at
the behest of government, such as legis-
lative bills or enactments would fall with-
in this seetion.

DECISIONS UNDER FORMER LAW

Concealment

The willful act of an officer of the sen-
ate in failing to send a legislative bill to
the elerk to receive it mext in the normal
course of procedure constituted “secret-
ing” within the meaning of former section
94-2722, State v. Bloor, 20 M 574, 52 P
611.

Indexing

Former section 94-2722 had no refer-

ence to and did not prevent indexing of
public records. State ex rel. Coad v. Dis-
triet Court, 23 M 171, 57 P 1095,

Intent

“Willfully” as used in former section
94-2722 required only that an act be done
by design or set purpose, not that it be
with intent to injure or defraud any
partieular person. State v. Bloor, 20 M
574, 52 P 611.

94-7-210. Impersonating a public servant. (1) A person commits
the offense of impersonating a public servant if he falsely pretends to
hold a position in the public service with purpose to induce another to
submit to sueh pretended official authority or otherwise to act in reliance
upon that pretense to his prejudice.

(2) A person convicted of impersonating a public servant shall be
fined not to exceed five hundred dollars ($500) or be imprisoned in the
county jail for any term not to exceed six (6) months, or both.

History: En. 94-7-210 by Sec. 1, Ch.
513, L. 1973.

Source: Substantially the same as Model
Penal Code, section 241.9.

most penal eodes. The object is to prevent
imposition on people Ly the pretense of
authority, and partly to ensure proper
respeet for genuine authority by suppress-
ing disereditable imitations. These ob-
jectives are regarded as especially im-
portant in relation to law enforcement
officers.

Commission Comment
Legislation prohibiting impersonation of
gome or all public officials is found in

Part 3
Obstructing Governmental Operations

94.7-301, Registing arrest. (1) A person commits the offense of re-
sisting arrest if he knowingly prevents or attempts to prevent a peace
officer from effecting an arrest by :
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(a) wusing or threatening to use physical force or violence against
the peace officer or another; or

(b) wusing any other means which creates a risk of causing physical
injury to the peace officer or another.

(2) It is no defense to a prosecution under this section that the ar-
rest was unlawful, provided the peace officer was acting under eolor of his
official authority.

(3) A person convicted of the offense of resisting arrest shall be fined
not to exceed five hundred dollars ($500) or be imprisoned in the county
jail for any term not to exceed six (6) months, or both.

History: En., 94-7-301 by Sec, 1, Ch, Source: Substantially the same as the
513, L. 1973. proposed Michigan Code, section 4625.

94.7-302. Obstructing a peace officer or other public servant. (1) A
person eommits the offense of obstrueting a peace officer or public servant
if he knowingly obstructs, impairs or hinders the enforcement of the
eriminal law, the preservation of the peace, or the performance of a gov-

ernmental function.

(2) Tt is no defense to a prosecution under this section that the peace
officer was acting in an illegal manner, provided he was acting under color

of his official authority.

(8) A person convicted of the offense of obstructing a peace officer
or other public servant shall be fined not to exceed five hundred dollars
($500) or be imprisoned in the eounty jail for a term not to exceed six (6)

months, or both,

History: En. 94-7-302 by Sec. 1, Ch.
518, L. 1973.

Hource: New.

Commission Comment

This section is designed to deal gemner-
ally with the knowing obstruction of
governmental activities. It protects both
peace officers and public servants in the
administration of their respeetive duties.
Generally, the section seeks to retain the
coverage of the old law to encompass pro-
tection of all governmental funetions. It

imposes a uniform mens rea requirement
for all illegal obstruction, i.e., knowingly,

The section requires a person to “know-
ingly” obstruct, impair or hinder govern-
ment administration. The old law required
a “willful” obstruction, Subsection (2) of
this section makes a distincetion between
the obstruction of illegal aetivity by a
peace officer and a public servant. The
commisgion has followed the basic premise
that & person should not take the law into
his own hands when faced with illegal
police activity.

DECISIONS UNDER FORMER LAW

Investigation by Peace Officer

Where store delayed approval of check
tendered by plaintiff for merchandise
while police were called for investigation
of suspected forgery, but plaintiff mean-
while demanded return of the check, it
was his property and he had a right to

94.7.303. Obstructing justice.

possession of it, and his subsequent deten-
tion after attempting to snateh the check
from the hand of a police officer gave rise
to a ecause of aection against the store.
Harrer v. Montgomery Ward & Co., 124
M 295, 221 P 2d 428,

(1) For the purpose of this section

“an offender” means a person who has been or is liable to be arrested,
charged, convicted or punished for a publie offense.

(2) A person commits the offense of obstructing justice if, knowing

a person is an offender, he purposely:
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(a) harbors or conceals an offender; or

(b) warns an offender of impending discovery or apprehension, ex-
cept this does not apply to a warning given in connection with an effort
to bring an offender into compliance with the law; or

(¢) provides an offender with money, transportation, weapon, dis-
guise or other means of avoiding discovery cr apprehension; or

(d) prevents or obstructs, by means of foree, deception or intimidation
anyone from performing an act that might aid in the discovery or appre-

hension of an offender; or

(e) suppresses by aet of concealment, alteration or destruction any
physical evidence that might aid in the discovery or apprehlension of an

offender; or

(f) aids an offender who is subject to official detention to escape from

such offieial detention.

(8) A person convicted of obstructing justice shall be:

(a)

imprisoned in the state prison for a term mnot to exceed ten (10)

years if the offender has been or is liable to be charged with a felony; or

(b) fined not to exceed five hundred dollars ($500) or be imprisoned in
the county jail for a term not to exceed six (6) months, or both, if the
offender has been or is liable to be charged with a misdemeanor.

History: En. 94-7-303 by 8ec. 1, Ch.

6513, L. 1973.
Source: New.

Commission Comment

The section is based on the theory that
a person who-aids-another to elude-appre-
hension or trial is obstrueting justice and
interfering with the processes of govern-
ment, It is his willingness to  interfere
and the harm threatened by such interfer-
ence that constitutes the offense rather
than any fiction that equates a “harborer”
with the murderer or tra1tor whom he
harbors. -

This section makes it an offense to aid
misdemeanants as well as felons. This re-
pult follows from the purpose to deter an
obstruction of justice. Also the aider may
not know what erime the offender has com-
mitted.

Knowledge or reason to believe that the
putative offender iz guilty of or charged

“boritig” or eoiidealing the fugitive.

with a crime is simply evidence of the pur-
pose to aid the putative offender to elude
justice. A purpose to aid the offender to
avoid arrest is not proved merely by show-
ing that defendant gave suecor to ome
who was in faet a fugitive. When a fugi-
tive secks help from friends and relatives
there may be other motivations in addition
to the objective of impeding law enforce-
ment, Such other motivations are not
taken into consideration by way of ex-
ception of certain classes of near kin, but
could possibly be a ground for mitigating
sentence after convietion, This aﬁcnon
specifies -the prohibited forms of aid .in
addition to the iraditiorial offcnse of har-
Sub-
division (2)(b) containg an exeecption to
tdke care of cases like fellpw-motorists
warning speedet to slow down, or a lawyer
advising a eclient to discontinue illegal
activities,

DECISIONS UNDER FORMER LAW

Corroboration of Accessory

Witness who became an accessory after
the faet under former section 94-205 by
receiving part of the stolen property and
by failure to report the theft did not
thereby become an accomplice so as to
require corroboration of his testimony.
State v. Slothower, 56 M 230, 182 P 270.

Harboring Misdemeanant
Former section 94-205, defining as ae-

cesgories after the fact persons harboring
criminals, applied only to felonies, and
where the charge filed against the prin-
cipal was only a misdemeanor, defendant
who harbored him was properly discharged
on demurrer even though under the facts
the prineipal might have been charged
with a felony. State v. Williams, 106 M
516, 79 P 24 314,
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94.7-304. Failure to aid a peace officer. (1) Where it is reasonable
for a peace officer to enlist the co-operation of a person in

(a) effectuating or securing an arrest of another (pursuant to R. C.
M. 95-609), or

(b) preventing the commission by another of an offense, a peace officer
may order such person to co-operate. A person commits the offense of
failure to aid a peace officer if he knowingly refuses to obey such an order.

(2) A person convicted of the offense of failure to aid a peace officer
shall be fined not to exceed five hundred dollars ($500) or be imprisoned
in the county jail for a term not to exceed six (6) months, or both.

History: En. 94-7-304 by Sec, 1, Ch. (see definition of peace officer in R. C. M.

513, L. 1973, 1947, seetion 95-210). Rather than require
Source: New. every eighteen-year-old male to assist, a
more flexible standard of reasonableness

Commission Comment is gubstituted.

The section is limited to “peace officer”

DECISIONS UNDER FORMER LAW

Compensation of Posse Comitatus authorize the ecounty _to reim'burse members

Former section 94-35-177, requiring adult of the posse for their services or for ex-
males to join a posse comitatus when re- Denses incurred. Sears v. Gallatin County,
quired by the sheriff, did not require or 20 M 462, 52 P 204.

94.7.305. Compounding a felony. (1) A person commits the offense
of compounding a felony if he knowingly aceepts or agrees to accept any
pecuniary benefit in consideration for:

(a) refraining from seeking prosecution of a felony; or

(b) refraining from reporting to law enforcement authorities the com-
mission or suspected commission of any felony or information relating to
a felony,

(2) A person convicted of compounding a felony shall be fined not
to exceed five hundred dollars ($500) or be imprisoned in the county jail
for a term not to exceed six (6) months, or both,

History: En. 94.7-305 by Sec. 1, Ch. Commission Comment
513, L. 1973. The significant difference between this
Source: New. section and prior law is that there is no

grading of the offense.

94.7.306, FEscape. (1) “Official detention” means imprisonment which
resulted from a convietion for an offense, confinement for an offense, eon-
finement of a person charged with an offensc, detention by a peace officer
pursuant to arrest, detention for extradition or deportation, or any lawful
detention for the purpose of the protection of the welfare of the person
detained or for the protection of society; but “official detention” does not
include supervision of probation or parole, constraint incidental to release
on bail, or an unlawful arrest unless the person arrested employed physical
force, a threat of physical force, or a weapon to eseape.

(2) A person subject to official detention commits the offense of escape
if he knowingly or purposely removes himself from official detention or fails
to return to official detention following temporary leave granted for a
specific purpose or limited time.
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(3) A person convicted of the offense of escape shall be:

(a) 1imprisoned in the state prison for a term not to exceed twenty
(20) years if he escapes from a state prison, county jail or city jail by the
use or threat of force, physical violence, weapon or simulated weapon; or

(b)

years if he:

imprisoned in the state prison for a term not to exceed ten (10)

(i) escapes from a state prison, county jail or ecity jail; or
(11) escapes from another official detention by the use or threat of force,
physical violence, weapon or simulated weapon; or

(e)

fined not to exceed five hundred dollars ($500) or be imprisoned

in the county jail for a term not to exceed six (6) months, or both if he
commits escape under circumstances other than (a) and (b) of this sub-

section,

History: En,
513, I.. 1973.
Source: New.

94-7-306 by Sec. 1, Ch.

Commission Comment

The section classifies escapes according
to the -risk--theycreats,” “Phiiighiment  is
more severs Tor the oEense “whén “eom-
mitted By the uge i “thremt of foree,
physical” violefies, weapofi ~or - simulated
wedpon. ’I‘lie"gﬁia‘ Ay of the offenss by
relying on the prisoner's use of foree is
actually "a return—to "éommon law, since
early common - 1iw clearly  distingaished
between escapes with and without use of
force. The grading scheme implicit in the
old code by which punishment is provided
in reference to the type of confinement,
is not entirely abandoned by section 94-7-

306. For example, use of foree in escap-
ing from a noninstitutional detention ealls
for a lesser punishment than esecape from
3 prison, county or city jail. Further, an
escape withont use of force from a non-
institutional detention as provided in sub-
divigion (3)(e) removes the offense from
the felony category altogether.

Another grading method for esecapes is
based on the seriousness of the erime caus-
ing the detention. The section mcludes the
grading indirectly in ‘that the seuousness

“of the crime causing {the defen_tlon

indieated by the institution in which the
detention 15 made: Tof "exanpls, persons
held in the state prlson “will ,‘,uﬁua]ly be
felong while those in c1ty or county. jails
will be misdemeanants.

DECISIONS UNDER FORMER LAW

Congecutive Sentences

Former section 94-4203, providing that
gsentence for eseape should be consecutive
to term for which then in confinement, did
not result in automatie discharge of the
first sentence when a prisoner was pa-
roled on the escape sentence. State ex rel.
Herman v, Powell, 139 M 583, 367 P 2d
553; Petition of Duran, 152 M 111, 448
P 24 137.

Conspiracy to Rescue

In a prosecution for second degree as-
sault on a police officer, evidenee of a
conspiracy to rescue a prisoner being

taken to jail by the officer was admissible
to establish liability of members of the
congpiraey not proved to have committed
the assault personally, State v. Dennison,
94 M 159, 21 P 24 63.

Lawful Detention

Neither former section 94-4207, relating
to assisting a prisoner to escape, nor for-
mer section 94-4208, relating to giving a
prisoner anything useful in making an
escape, required proof that the imprison-
ment was lawful, State v. Zuidema, 157
M 367, 485 P 24 952.

94.-7.307. Transferring illegal articles or unauthorized communication.

(1) (a)

A person commits the offense of transferring illegal articles if

he knowingly or purposely transfers any illegal article or thing to a per-
son subject to official detention or is transferred any illegal article or
thing by a person subject to official detention.

(b) A person convicted of transferring illegal articles shall be:
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(1) imprisoned in the state prison for a term not to exceed 20 years,
if he conveys a weapon to a person subjeet to official detention; or

(ii) fined not to exceed $100 or imprisoned in the county jail for any
term not to exceed 10 days, or both, if he econveys any other illegal article
or thing to a person subject to official detention.

(¢) Subsection (1)(b)(ii) does not apply unless the offender knew or
was given sufficient notice so that he reagsonably should have known that
the article or thing he conveyed was an illegal article.

(2) (a) A person commits the offense of unauthorized communication
if he knowingly or purposely communicates with a person subject to official
detention without the consent of the person in charge of such offieial
detention.

(b) A person convicted of the offense of unauthorized communication
shall be fined not to exceed $100 or imprisoned in the county jail for any
term not to exceed 10 days, or both.

History: En. 94-7-307 by Sec, 1, Ch. 513,
L. 1973; amd. Sec, 28, Ch. 359, L. 1977.

Source: Derived from Revised Codes of
Montana 1947, sections 94-35-241, 94-35-
264 and 94-4208,

Commigsion Comment

The section does not require proof of an
intent to assist an inmate to eseape, but
requires only that the actor intended to
econvey the item involved, It is sufficient
that he know the nature of the item as an
illegal article, i.e., something that he is
prohibited from eonveying to the inmate

by statute, regulation or institutional rule.
The offense is graded on the basis of the
nature of the article or thing introduced,
j.e., if the thing be a deadly weapon, the
offense is a felony; and the section ap-
plies to all official detention rather than
just the state prison.

Amendments

The 1977 amendment inserted “illegal”
before “article or thing” twice in subsec-
tion (1)(a); and made minor changes in
style, phraseology and punctuation.

DECISIONS UNDER FORMER LAW

Lawful Detention

Former section 94-4208, relating to giv-
ing a prisoner anything useful in making

94-7.308. Bail-jumping,

an eseape, did not require proof that the
imprisonment was lawful. State v. Zui-
dema, 157 M 367, 485 P 24 952.

(1) A person commits the offense of bail-

jumping if, having been set at liberty by court order, with or without
security, upon condition that he will subsequently appear at a specified time
and place, he purposely fails without lawful excuse to appear at that time
and place.

(2) This section shall not interfere with the exercise by any eourt
of its power to punish for contempt.

(3) This section shall not apply to a person set at liberty by court order
upon condition that he will appear in connection with a charge of having
committed a misdemeanor, except it shall apply where the judge has
released the defendant on his own recognizance.

(4) A person convicted of bail-jumping in connection with a felony
shall be imprisoned in the state prison for a term not to exceed ten (10)
yvears. In all other cases he shall be fined not to exceed five hundred dol-
lars ($500) or be imprisoned in the county jail for a term not to exceed
six (6) months, or hoth.
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History: En. 94-7-308 by Sec. 1, Ch.
513, L, 1973,

Source: New.

Commission Comment

Statutes designating the offense of “bail-
_]mnpmg” are of comparatively recent ori-
gin. The first such statute was passed in
New York in 1928, and it was over a gen-
eration later that the federal provision
was enacted in 1954, Montana had no
statute making it a separate punishable
crime for failure to comply within a
condition of a bail bond or recognizance,
althongh such a provision had been antiei-

94.7-309. Criminal contempt.

94-7-309

pated. In the proposed Montana Code of
Criminal Procedure of 1966, under section
95-1106, the following comment can be
found: “In addition it is recommended
that Montana make it a separate punish-
able erime not to appear, regardless of the
method by which the acecused was releaged.
Tt is believed this will be a greater de-
terrent than any anticipated finaneial
loss.” The section is graded on the basis
of the seriousness of the erime charged so
bail-jumping in connection with a felony
iz a potential felony and all other eases of
bail-jumping are misdemeanors.

(1) A person commits the offense of

eriminal eontempt when he knowingly engages in any of the following

conduct:

(a)

d1sorderly, contemptuous, or insolent behavior, committed during

the sitting "of @ court, in its immédiate view and presence and direetly
tending to interrupt its proceedings or to impair the respect due to its

authority ; or

{(b) Tbreach of the peace, noise, or other disturbance, directly tending

to interrupt a court’s proceeding ; or

(e) purposely disobeying or refusing any lawful process or other

mandate of a court; or

(d) unlawfully refusing to be sworn as a witness in any court pro-
ceeding or, after being sworn, refusing to answer any legal and proper

interrogatory; or

(e)

court’s proceeding ; or

purposely publishing a false or grossly inaccurate report of a

(£) purposely failing to obey any mandate, process or notice relative
te juries issued pursuant to Title 93, chapters 12, 13, 14, 15, 16, 17 and 18,

. C. M. 1947.

(2) A person convieted of the offense of eriminal econtempt shall be
fined not to exceed five hundred dollars ($500) or be imprisoned in the
county jail for a term not to exceed six (6) months, or both.

History: En. 94-7-309 by 8ec. 1, Ch.
613, L. 1973,

Source: Substantially the same as New
York Pcnal Law, seetion 215-50; also de-
rived from Revised Codes of Montana
1947, section 94-3540.

Commission Comment

See “The Increasing Use of the Power
of Contempt,” John L. Hilts, 32 Mont. I.
Rev. 183.

DECISIONS UNDER FORMER LAW

Attorney’s Behavior

Coungel for a witness being examined in
court had the right to be heard in his
client’s behalf, but he did not have the
right to abuse his privilege to insult the
court or judge, or to interrupt the orderly
procedure which should characterize every

judicial investigation., Arbitrary rulings
or oppressive conduct on the part of the
eourt would not warrant retaliation by an
attorney or resort to undignified or in-
solent behavior, The law affords him ample
redress. In re Mettler, 50 M 299, 146 P
747,
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Change of Judge

Proceedings for contempt under former
section 94-3540 were eriminal in nature,
even when the basis for the charge was
disobedience of an injunction issued in a
eivil ease, and the statute providing for
change of judge in ecivil cases did not
apply. State ex rel. Boston & Montana
Consol. Copper & Silver Min, Co. v.
Judges, 30 M 193, 76 P 10.

Civil Remedy

On prosecution for criminal contempt
under former section 94-3540 for disobedi-
ence of a decree, the court had no power
to order payment of costs to plaintiffs in
the previous action; rather, the ecourt
exhausted its power when it imposed a
fine of $500, and any reimbursement of
costs must come out of the fine, State ex
rel. Flynn v, Distriet Court, 24 M 33, 60
P 493,

Criticism of Courts

Comment on and eriticism of a court’s
decision, omnce the matter is no longer
pending before the ecourt, was not pro-
hibited by subdivision 7 of former seetion
94-3540 and is protected by the free speech
and free press section of the Constitution.

CRIMINAL CODE

State ex rel. Metcalf v. District Court, 52
M 46, 155 P 278.

False Publication

Territorial supreme court had inherent
power to protect its processes by punish-
ing for contempt a party who, by publish-
ing unfounded reports of undue influence
by his adversaries, attempted to influence
the court to hold for him to avoid further
charges of corruption. Territory v. Mur-
ray, 7 M 251, 15 P 145.

Published statement that supreme court,
in case still before if, was dealing out
injustice and was a party to a “dirty deal”
was a false and grossly inaccurate report
within the meaning of subdivision 7 of
former section 94-3540 and was punishable
under the contempt powers of the court.
State ex rel. Haskell v. Faulds, 17 M 140,
42 P 285,

Pending Cases

A case on which the supreme court had
handed down a deecision but which was
still pending on rehearing was still pend-
ing for the purposes of contempt, and a
false and grossly inaccurate report thereof
was punishable as contempt. In re Nelson,
103 M 43, 60 P 24 365.

Part 4
Official Misconduct

04.7.401. Official misconduct,

(1) A public servant commits the of-

fense of official misconduct when, in his official capacity, he commits any

of the following acts:

(a) purposely or negligently fails to perform any mandatory duty as
required by law or by a eourt of competent jurisdiction; or

(b)

is forbidden by law ; or

knowingly performs an act in his official eapaecity which he knows

(e) with the purpose to obtain advantage for himself or another, he
performs an act in excess of his lawful authority; or

(d) solicits or knowingly aceepts for. the performance of any act a fee
or reward which he knows is not authorized by law; or

(e) knowingly conducts a meeting of a public agency in violation of

.._section 82-3402.

(2) A public servant convicted of the offense of official miseonduct
shall be fined not to exceed five hundred dollars ($500) or be imprisoned
in the county jail for a term not to exceed six (6) months, or both.

(38) The distriet court shall have exclusive jurisdiction in prosecutions
under this section, and any action for official misconduct must be com-
menced by an information filed after leave to file has been granted by the
distriet court or after a grand jury indictment has been found.

(4) A public servant who has been charged as provided in subsection
(8) may be suspended from his office without pay pending final judgment,
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94-7-401

Upon final judgment of convietion he shall permanently forfeit his office.
Upon acquittal he shall be reinstated in his office and shall receive all

back pay.

(6) This section does not affect any power conferred by law to im-
peach or remove any public servant or any proceeding authorized by law
to carry into effect such impeachment or removal.

History: En. 94-7-401 by Sec. 1, Ch. 513,
L. 1973; amd, Sec. 2, Ch, 474, L. 1975,

Bource: Substantially the same as Illi-
nois Criminal Code, Chapter 38, section
33-3.

Commission Comment

The intent of this section is to provide
eriminal sanctions when a public servant
intentionally aects in a manner he knows
to be contrary to regulation or statute.
The existence of the section does not dis-
pute the fundamentil premiise that inade-
quate performance-in publie office should

The section provides punishment for
failure to comply with specific mandatory
duties set forth outside of the Criminal
Code, It also provides punishment for
failure to comply with mandatory duties
which are set forth in provisions of the
Criminal Code.

Amendments
The 1975 amendment added subdivision
(1)(e); and substituted “may be sus-

pended” for “shall be suspended” in sub-
section (4).

DECISIONS UNDER FORMER LAW

Appeal from District Court

An order gustaining demurrer to two
counts of an accusation under former
section 94-5516 was not appealable with-
out a judgment entered thereon, and where
trial judge sustained demurrer, then dis-
qualified himself and ecalled in another
judge, the successor judge should have
entered judgment on the two counts in
order to make a final determination which
would be appealable. State ex rel. King
v. Distriet Court, 95 M 400, 26 P 2d 966.

County Attorney Accused

When an accusation is filed against a
county attorney, the district court may
appoint another attorney, including a
county attorney from a mnonadjoining
county, to prosecute the accusation, but
the prosecuting attormey is mnot entitled
to compensation from the county for his
services, State ex rel. McGrade v. District
Court, 52 M 371, 157 P 1157,

Dealing in Warrants

Police captain could be removed from
office for purchase and redemption of a
city warrant in violation of section 59-
504, and it was no defense that the pur-
chase was made on behalf of a fellow
officer. State ex rel. O’Brien v, Mayor of
Butte, 54 M 533, 172 P 134.

Disqualification of Judge

Proceeding under former section 94-5516
for removal of an officer from office was
eriminal rather than eivil in nature, so
section 93-901, relating to disqualification
of the judge by affidavit, did not apply.
State ex rel. Houston v, Distriet Court,
61 M 558, 202 P 756.

Fees Charged

The term “fees” used in former gection
94-5516 was broad enough to inelude
both the per diem and reimbursable ex-
penses of a county commisgioner, State
ex rel. Payne v. District Court, 53 M 350,
165 P 294; Btate v. Story, 53 M 537, 165
P 748,

Former section 94-5516, in so far as it
related to unlawful fees, was restricted
to fees “for services rendered ... in lLis
office,” so that aceusation that county
commissioner received fees for attending
a convention did not come within the see-
tion where it was shown that another
commissioner was authorized to attend and
thus that defendant’s attendance was not
“in  his office.” State ex rel. King v.
Smith, 98 M 171, 38 P 24 274.

Good Faith

Former section 94-5516, before the 1917
amendment, did not require a showing
that the exaetion of unauthorized fees was
knowingly made, and it was no defense
that the officer charged the fees in good
faith and in reliance on the attorney gen-
eral’s advice. State ex rel, Rowe v, Dis-
triet Court, 44 M 318, 119 P 1103.

County commissioner charged with re-
ceiving illegal fees for supervising road
work was virtually deprived of good faith
defense allowed by former section 94-55186,
after the 1917 amendment, by admission of
evidence of attorney general’s opinions
holding such fees unlawful and of conver-
sations with the county attorney, together
with instructions that the attorney gen-
eral and county attorney were the com-
migsioner’s legal advisers and that ignor-
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ance of the law was no excuse. State v.
Russell, 84 M 61, 274 P 148.

The 1917 amendment of former section
94-5516 aliowing the good faith defense to
officers accused of receiving illegal fees
established the public policy of the state,
and the governor should have heard evi-
dence on such defense before removing
officers removable by him only for cause.
State ex rel. Holt v, Distriet Court, 103
M 438, 63 P 2d 1026.

Evidence that county surveyor acted
with knowledge of members of county
airport board and on adviee of state
examining officer in filing elaim under
another name for services for whieh he
could not have been paid in his own
name tended to establish the good faith
defense allowed by the 1917 amendment
to former seetion 94-5516, State v, Hale,
126 M 326, 249 P 2d 495.

Misfeasance and Malfeasance

Accusations charging school board mem-
bers with selecting a school gite and erect-
ing a building without submitting the
matter to the electors, with employing an
uncertified teacher, and with issuing war-
rants not authorized by the county super-
intendent, charged affirmative acts rather
than nonfeasance, and could be brought
only under former section 94-5502, which
required accusation by grand jury and
trial by jury, rather than under former
section 94-5516. State ex rel. Hessler v.
Distriet Court, 64 M 296, 209 P 1052,

Accusation that sheriff actively partiei-
pated in offenses involving bribery
charged malfeasance in office and, where
not properly brought under former section
94-5502, was subject to dismissal even
though joined with other counts properly
brought under former section 94-5516.
State ex rel. Beazley v. Distriet Court,
75 M 116, 241 P 1075.

In prosecution of sheriff under former
section 94-5516 for nonfeasanee in not
arresting and instituting proceedings
against one who offered a bribe, where
the evidence showed that the sheriff ae-
tively solicited and received bribes but
the acecusation had not been brought by
the grand jury as required by former
seetion 94-5502, the court lost jurisdietion
and should have dismissed the charge.
State on Accusation of McNaught v, Beaz-
ley, 77 M 430, 250 P 1114.

Neglect of Mandatory Duty

Sheriff could be convieted and removed
from office under former section 94-5516
for failure to take any steps to dispel a
riot and for failure to attempt to serve
bench warrants issued by distriet court.
State v. Driscoll, 49 M 558, 144 P 153.

CRIMINAL CODE

Polico captain could be removed from
office for failure for three years to file
bond required. State ex rel. O’'Brien v.
Mayor of Butte, 54 M 533, 172 P 134.

Accusation that sheriff failed to arrest
and institute proceedings against one who
offered him a bribe charged nonfeasance,
rather than misfeasance or malfeasance,
and could be brought under former seetion
94-5516. State ex rel. Beazley v. District
Court, 75 M 116, 241 P 1075.

Former section 94-5516, after the 1917
amendment, required that neglect of duty
be willful before it would constitute
ground for removal from office, and an
aceusation that failed to allege willfulness
should be dismissed. State ex rel, Arnot
v. Distriet Court, 155 M 344, 472 P 24 302.

Pleadings

Accusation listing fees received by a
county eommigsioner whiech were unlawful
on their face was sufficient. State ex rel.
Payne v. Distriet Court, 53 M 350, 165
P 294, distinguished in 155 M 344, 348,
472 P 2d 302, 304,

Accusation against county ecommissioner
for collecting illegal fees that quoted a
number of items of per diem, mileage and
expenses without specifying which por-
tions of which items were excessive or
unlawful did not sufficiently apprise de-
fendant of the charges against him and
wag therefore properly dismissed on spe-
cial demurrer, State ex rel. King v. 8mith,
98 M 171, 38 P 24 274.

Prosecution by Attorney General

When the attorney general petitions for
the removal of a county officer, he is
acting in behalf of the public and even
though the prosecution iz unsuecessful, the
county rather than the attorney general
personally is liable for witness fees. Griggs
v. Glass, 58 M 476, 193 P 564,

Survival of Action

Action did not abate on death of officer
pending appeal from judgment ousting
him from office under former section 94-
5516, since the question of his entitlement
to the per diem and fees in question, as
well as other emoluments acerued since
the judgment of ouster, still remained.
State v. Ruassell, 84 M 61, 274 P 148.

Time for Trial

Accused officer was entitled to dismissal
of accusation under former section 94-
5516 when it had not been brought to trial
within the forty days allowed by that
section, even where accused had demanded
jury trial under the 1917 amendment.
State ex rel. Galbreath v. Distriet Court,
108 M 425, 91 P 24 424,
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Trial by Judge

Former gection 94-5516, providing for re-
moval from office in certain instances, was
quasi-criminal in nature, so that the of-
ficer was entitled to have his case adjudi-
cated by the trial judge, and supreme
court would not issue mandamus requir-
ing his removal on the trial judge’s
findings. State ex rel. Rowe v. Districet
Court, 44 M 318, 119 P 1103.

Since former section 94-5516 provided
for no penalty other than removal from of-
fice, there was no right to trial by jury
except as provided in that section, even
though the proceeding was ecriminal in
nature, and a prosecution for neglect of

94-7-502

mandatory duty was properly triable by
the judge alone. State ex rel. Bullock v.
Distriet Court, 62 M 600, 205 P 955.

Value Received

Under elause in former section 94-5516
permitting officer charged with collecting
illegal fees to show the value received by
the public body from his services, it was
error to exclude evidence of the amounts
county would have had to pay by con-
tract to have done the road work for
whieh the officer, a county eommissioner,
was accused of having received unau-
thorized fees. State v, Russell, 84 M 61,
274 P 148.

Part b
Treason, Flags and Related Offenses

94.7.501, [None.]
Compller’'s Notes

Chapter 513, Laws of 1973, contained
no section 94-7-501,

94.7-5602. Desecration of flags.

(1) In this seetion “flag” means any-

thing which is or purports to be the official flag of the United States, the
United States shield, the United States coat of arms, the Montana state
flag, or a copy, picture, or representation of any of them.

(2) A person commits the offense of desecration of flags if he pur-

posely or knowingly :

(a) publicly mutilates, defiles, or casts contempt upon the flag; or

(b)

places on or attaches to the flag any work, mark, design, or

advertisement not properly a part of such flag or exposes to public view

a flag so altered; or

(¢) manufactures or exposes to public view an article of merchandise
or a wrapper or receptacle for merchandise upon which the flag is depiceted;

or

(d) uses the flag for commercial advertising purposes.

{8) A person eonvieted of the offense of desecration of flags shall be
imprisoned in the state prison for any term not to exceed tem (10) years.

(4) This section does not apply to flags depicted on written or printed
documents or periodicals or on stationery, ornaments, pictures, or jewelry,
provided there are not unauthorized words or designs on such flags and
provided the flag is not connected with any advertisement.

History: En. 94-7-502 by Sec. 1, Ch.
513, L. 1973.

Source: Substantially the same as Min-
nesota Criminal Code, section 609.40.

Commission Comment

The section is not intended to prevent
giving away flags to customers of a busi-

ness enterprise as a patriotie gesture or
placing the names of donors on flags by
the Red Cross. United States Code, Title
36, Sections 170 and 171 and subsequent
scetions prescribe the formalities of using
and displaying the flag on various oe-
cagions.
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94.7-503. Criminal syndicalism. (1) “Criminal syndicalism” means
the advocacy of erime, malicious damage or injury to property, violence,
or other unlawful methods of terrorism as a means of accomplishing indus-
trial or political ends.

(2) A person commits the offense of eriminal syndicalism if he pur-
posely or knowingly :

(a) orally or by means of writing, advocates or promotes the doctrine
of eriminal syndicalism ;

(b) organizes or becomes a member of any assembly, group, or organi-
zation which he knows is advocating or promoting the doetrine of criminal
syndicalism ; or

(e) for or on behalf of another whose purpose is to advocate or promote
the doctrine of eriminal syndicalism, distributes, sells, publishes, or publicly
displays any writing advoeating or advertising such doctrine.

(8) A person convicted of the offense of criminal syndicalism shall be
imprisoned in the state prison for a term not to exeeed 10 years.

(4) Whoever, being the owner or in possession or control of any prem-
ises, knowingly permits any assemblage of persons to use such premises
for the purpose of advocating or promoting the doctrine of criminal syn-
dicalism shall be fined not to exceed $500 or imprisoned in the county jail

for a term not to excecd 6 months, or both,

History: En. 94-7-503 by Sec. 1, Ch, 513,
L. 1973; amd. Sec, 29, Ch. 359, L. 1977.

Source: Substantially the same as Min-
nesota Statutes Annotated, seetion 609.405.

Commission Comment

The intent of the provision ia to pro-
vide a more concise statute to deal with
those social elements which advocate vio-
lence, subversion and destruction by (1)
eliminating the cumbersome and convo-
luted language found in the old sedition
statute (R. C. M. 1947, section 94-4401)
and (2) modernizing the statute for ap-
plication to present social needs.

There can be little doubt that the
former sedition statute is obsolete. The
statute was derived from the Espionage
Act of 1917, as amended. (40 Stat. 553)
The amended language provided a more
detailed delineation of acts causing the of-
fense and hroadened immensely the scope
of activity that could be included therein,
The amendment was passed exclusively as
a wartime measure. In upholding the
constitutionality of the section, Justice
Holmes said in Schenck v. United States,
249 US 47, 52, 63 1. Ed 470, 390 S Ct 247
(1919) “When a nation is at war, many
things that might be said in time of peace
are such a hinderance to its effect that
those utterances will not be endured so
long as men fight, and that no court could
regard them as protected by any constitu-
tional right.” The Congress of the United
States, in keeping with the intent of the
section as a wartime measure, repealed it

in 1921 (41 Stat. 1395, 1360) and replaced
it with the original aet. This, in turn, was
repealed in 1948 (62 Stat. 862), The for-
mer Montana statute was direetly derived
from the 1918 amendment to the Espion-
age Act of 1917. In spite of the federal
government’s use of the language as a
wartime provision, the statute remained
intact in Montana for nearly half a cen-
tury. There is an additional reason for
repealing the former sedition statute. In
Commonwealth of Pennsylvania v. Nelson,
350 US 497, 100 L. Ed 640, 76 8 Ct 477
(1955) Chief Justice Warren, writing for
the majority stated, “The Congress de-
termined in 1940 that it was necessary for
it to re-enter the field of antisubversive
legislation whieh it had abandomed in
1921, In that year it enacted the Smith
Act which proseribed advocacy of the
overthrow of any government — federal,
state or local—by foree and violence and
organization of and knowing membership
in a group which so advoecates.” Referring
further to the Internal Security Aet of
1950 (50 U.B.C. §781 et seq.), Warren
went on to say, “We examine these Acts
only to determine the congressional plan.
Looking to all of them in the aggregate,
the econclusion is inescapable that Con-
gress has intended to occupy the field of
Sedition. Taken as a whole, they evinee a
congressional plan which makes it reason-
able to determine that mo room has been
left for the states to supplement it. There-
fore, a state sedition statute is superseded
regardless of whether it purports to sup-
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TREASON, FLAGS AND RELATED OFFENSES

plement the federal law.” The opinion
also stated that “enforcement of state se-
dition acts presents a serious danger of
confliet with the administration of the
federal program.”

94.7.504. Bringing armed men into the state, (1)

04-7-504

Amendments

The 1977 amendment substituted “whose
purpose is” in subsection (2)(e) for “who
purposely thereby”; and made minor
changes in phraseology, punetuation and
style.

A person commits

the offense of bringing armed men into the state when he knowingly
brings, or aids in bringing, into this state an armed person or armed body
of men for the purpose of engaging in criminal or socially disruptive ac-
tivities or to usurp the powers of law enforcement authorities,

(2) A person convieted of the offense of bringing armed men into the
state shall be imprisoned in the state prison for a term not to exceed ten
(10) years.

History: En. 94-7-504 by Sec. 1, Ch.
513, L. 1973,

Source: Derived from Revised Codes of

Commisgion Comment

This is intended to deal with those
individuals who would bring criminal and

Montana 1947, sections 94-3524 and 94. politically adverse elements into Montana
2920, to carry on eriminal or socially disruptive
activitics, or to take over duties of law
enforcement authorities,
CHAPTER 8

OFFENSES AGAINST PUBLIC ORDER

Part 1—Offensive, Indecent and Inhumane Conduct

Bection 94-8-101.  Disorderly conduct.

94-8-102, Failure of disorderly persons to disperse,

94-8-103.  Riot.

94-8-104.  Incitement to riot.

94-8-106. Cruelty to animals.

94-8-107.  Public nuisance.

94-8-108.  Creating a hazard.

94-8-109. Failure to yield party line,

94-8-110. Obscenity.

94-8-110.1.  Publie display of offensive muterial,

94-8-110.2. Sale and advertisement of contraceptive drugs and devices,

94-8-110.3. Certain motion picture theater employees not linble for prosscution.

94-8-111. Criminal defamation.

094-8-112,  Bribery in contests.

94-8-113.  Mistreating prisoners.

94-8-114,  Privacy in communications,

Part 2—Weapons

94-8-201,  Definitions.

94-8-202, Possession or use of machine gun—when unlawful

94-8-203.  Punishment for possession or use of machine gun for offensive
purpose.

94-8-204, Presumption of offensive or uggressive purpose.

94-8-205. Presence of gun as evidence of possession or use.

94-8-206. Exceptions.

94-8-207.  Manufacturer to keep register of machine guns—contents—inspec-
tion—penalty for failure to keep.

94-8-208,  Registration of machine guns now in state and hereafter acquired
~—presumption from failure to register,

04.8-209,  Uniformity of interpretation,

94-8-209.1. Destructive device and explosive defined.

94-8-209.2, Tossession of a destructive device,

94-8-209.3. Pogsession of explosives,
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94-8-209.4.
94-8-209.5.
94-8-210.
94-8-212.
94-8-213.
94-8.214,
04-8-215,
94-8-216.
94-8-217.
94-8-218,
94-8-219,

94.8-220.

94-8-221,
94-8-222.
94-8-226.

94-8-301.
94-8-302.
94.8-303.
94-8-304.
94-8-305.
94-8-306.
94-8-307.
94-8.308.
94-8-309.
94-8-310.
94-8-311.

94-8-401.
94-8-404,
04-8-405.

94-8-406.
04.8-407,

94-8-408.
94-8-409,
94-8-410.
94-8-411,

94-8-412.

94-8-414,
94-8-415,
94-8-416,
94-8-417.
04-8-418,
94-8-419.
94.8-420.
94-8-421,
94-8-422,
94.8-423.,
04-8-424.
94-8-428,
94-8-429,
04-8-430.
94-8-431.

CRIMINAL CODE

Poasession of a silencer.

Possesgion prima faeie evidence of unlawful purpose.

Carrying concealed weapons.

Exceptions.

Possession of weapon by prisoner.

Permits to earry concealed weapons-—records—-revocation.

Definition of concealed weapons.

Definition of unincorporated town.

Jurisdietion of courts.

Firing firearms.

When Montana residents may purchase rifles or shotguns in con-
tiguous states.

‘When residents of contiguous state may purchase rifles or shotguns
in Montana.

Use of firearms by children under age fourteen prohibited.

Liability of parent or guardian.

Switehblade knives—possession, selling, using, giving, or offering
for sale—penalty—collectors.

Part 3—Lotteries

Lottery defined.

Application.

Punichment for drawing lottery.

Punishment for selling lottery tickets,

Aiding lotteries.

Lottery offices—advertising lottery offices.
Insuring lottery tickets—publishing offers to insure.
Property offered for dispesal in lottery forfeited.
Letting building for lottery purposes.

Lotteries out of this state.

Punishment.

Part 4—Gambling

Gambling prohibited-—penalty.

Possession of gambling implements prohibited.

Obtaining money by means of gambling games or tricks considered
theft.

Brace and bunco games prohibited.

Solieiting or persuading persons to visit gambling resorts pro-
hibited.

Penalty for second offense.

Maintaining gambling apparatus a nuisance.

Duty of public officer to seize gambling implements and apparatus.

Duty of magistrate to retain gambling implement or apparatus for
trial,

Disposal of moneys confiscated by reason of violation of gambling
laws.

Duty of public officer to make complaint.

Duty of mayors to enforce law.

Officers neglecting duty subjeet to forfeiture of office.

Receiving money to protect offenders prohibited.

Losses at gambling may be recovered in civil action.

Action may be brought by any dependent pergon.

Pleadings in actions to recover moneys lost.

Compelling testimony in such actions.

Lessor of buildings used for gambling purposes treated as prineipal.

Immunity of witnesses.

Ordinances concerning gambling.

Slot machines—possesgion unlawful.

Slot machine defined.

Person or persons defined.

Penalty for possession or permitting use of slot machine.
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OFFENSIVE, INDECENT AND INHUMANE CONDUCT 94-8.102

Part One
Offensive, Indecent and Inhumane Conduct

94-8-101. Disorderly conduct. (1) A person commits the offense of
disorderly conduect if he knowingly disturbs the peace by:

(a) quarreling, challenging to fight or fighting; or

{(b) making loud or unusual noises; or

(e) using threatening, profane or abusive language; or

(d) discharging firearms; or

(e) rendering vehicular or pedestrian traffic impassable; or

(f) rendering the free ingress or egress to public or private places im-
passable; or

(g) disturbing or disrupting any lawful assembly or public meeting; or

(h) transmitting a false report or warning of a fire, impending explo-
sion or other catastrophe in such a place that its occurrence would endanger
human life; or

(i) ereating a hazardous or physically offensive condition by any act
that serves no legitimate purpose.

(2) A person convicted of the offense of disorderly conduct shall be
fined not to exceed one hundred dollars ($100) or be imprisoned in the
county jail for a term not to exceed ten (10) days, or both,

History: En, 94-8-101 by Sec. 1, Ch. various kinds of annoyances. These acts
613, T.. 1973, standing alone may not be criminal under
. other categories such as theft, or assault

Source: New. and battery, or libel, ete. The difficulty is
Commission Comment in defining the conduet which falls within
There appeared to have been no distinet these objectives, for a given uet under
crime known as disorderly conduct at some circumstances is 'not obJectlonz;ple,
common law. Some of the acts now in- While under others it is. Thus sounding
cluded by statute in this category fell a born at a czu:mval 18, no't Ob-]?etmlmbl(."
under the general heading of breaches of But 'soundu‘l‘g it at mldm.g:rht; moa resi
the peace such as fighting or cansing a dential seetion might be. The intent of
disturbance which would tend to provoke the provision is to use somewhat broad,
fighting among those present, general terms to establish a fc:mdat}on
Tn many jurisdictions statutes have de- tor the offense and leave the application

veloped which go beyond merely prevent- to the faets of a particular ease. Two
ing breaches of the peace. Included gen- MP;IM?IW bClﬁ(ﬁ 1:1"
erally are acts which offend others or &% W lk iWGV¥ . léﬁ

annoy them or ereate reseniment without e offen. eff _must nowingly Hil‘;m(i a 1S«i
necessarily leading to a breach of peace. ."'*’“wl:lfﬂ%rf_’_l_]_{ﬁﬁ erumerated” ’”dI and
The erime of disorderly conduct appears . second, the belavIoY Must distur ofliers.

to be directed at curtailing that kind of Tt ignot §ullicient that a. siugle- person or
behavior which disrupts and disturbs the 2% very few Pérsons have grounds for eom-
peace and quiet of the community by plaint.

DECISIONS UNDER FORMER LAW

Disturbing the Peace to shoot him and that he spat at that per-

Evidence that defendant was slapping son’s departing automobile wasg sufficient
his pisto]l against his leg in an agitated to support conviction of disturbing the
manner, that he unholstered the weapon pence. State v. Turley, — M -—, 521 P 24
and pointed it at another and threatened 690,

94.8-102, Failure of disorderly persons to disperse. (1) Where two
(2) or more persons are engaged in disorderly conduct, a peace officer,
judge or mayor may order the participants to disperse. A person who pur-
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94-8-103

CRIMINAL CODE

posely refuses or knowingly fails to obey such an order commits the of-

fense of failure to disperse.

(2) A person convicted of the offense of failure to disperse shall be
fined not to exceed one hundred dollars ($100) or be imprisoned in the
county jail for a term not to exceed ten (10) days, or both.

History: En. 94-8-102 by Sec. 1, Ch. 513,
L. 1973,

Source: New.

Commission Comment

State statutes commonly penalize re-
fusal to disperse when ordered to do so by
those in aunthority and present at the

gseene of an unlawful assembly, The ele-
ments of the offense are that at least
two persons be involved and that the
group members must purposely refuse or
fail to disperse when they are ordered to
do so by an offieial of the law or one given
authority by law.

DECISIONS UNDER FORMER LAW

Civil Liability

Former sections 94-5304 and 94-5305,
requiring the sheriff to command rioters
to disperse and to arrest those who do not

94.8.103. Riot.

disperse, did mnot impose ecivil Hability
on the sheriff for damages sustained be-
cauge of his neglect of this duty. Annala
v. Mecleod, 122 M 498, 206 P 24 811.

(1) A person commits the offense of riot if he pur-

posely and knowingly disturbs the peace by engaging in an act of violence
or threat to commit an act of violence as part of an assemblage of five (5H)
or more persons, which act or threat presents a clear and present danger

of, or results in, damage to property or injury to persons,
(2) A person convicted of the offense of riot shall be fined not to ex-

ceed five hundred dollars ($500) or be imprisoned in the county jail for a
term not to exceed six (6) months, or both.

History: En. 94-8-103 by Sec, 1, Ch.
513, L. 1973.

Source: New.

Commission Comment

The c¢ommon-law misdemeanor, “unlaw-
ful assembly,” was a gathering of three or
more persons with the common purpose of
commiting an unlawfal act. When an aet
wag done toward earrying out this pur-

94-8-104. Incitement to riot.

(1)

pose, the offense was “rout.” The actual
beginning of the perpetration of the un-
lawful act became “riot.” All states pen-
alize some form of unlawful assembly or
riot. The section follows the common law
with the exception of the number of
people involved and the inclusion of the
lunguage ‘‘purposely and knowingly,”
which is the standard mens rea require-
ment in the code.

A person commits the offense of

incitement to riot if he purposely and knowingly commits an act or en-
gages in econduct that urges other pergons to riot. Such act or conduet shall
not inelude the mere oral or written advocacy of ideas, or expression of
belief, which advocacy or expressions does not urge the commission of an
act of immediate violence.

(2) A person convicted of the offense of incitement to riot shall be
fined not to exceed five hundred dollars ($500) or be imprisoned in the
county jail for a term not to exceed six (6) months, or both,

History: En. 94-8-104 by Sec, 1, Ch
513, L. 1973.

Source: New.

to the Montana Criminal Code. The in-
tent of the section is to specifically de-
fine an offense which might otherwise be
eovered in another part of the code,

It is conceivable that an aet constitut-
ing incitement to riot would be covered
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OFFENSIVE, INDECENT AND INHUMANE CONDUCT

under the inchoate offense of solicitation.

However, with the increase in the general
social upheaval in many jurisdictions, a
single statute specifically prohibiting in-
citement to riot might provide more ef-
fective law enforcement. Preventing a riot
before substantial injury to property and
persons has occurred is the only practical
method of dealing with such soeial unrest,

94.8-105. Repealed.

Repeal
Section 94-8-1056 (See. 1, Ch. 513, L.

94-8-106, Cruelty to animals.

(1)

94-8-107

for after the suhstantive offenses are com-
mitted, and a riot is in progress, normal
law enforcement procedures are gencrally
unworkable and the taeties used by en-
forcement officials to restore order often
extend beyond that which may bhe con-
sidered a reasonable use of force under the
cireumstances.

1973), relating to publie intoxication, was
repealed by Sec. 4, Ch, 403, Laws 1975,

A person commits the offense of

cruelty to animals if without justification he knowingly or negligently sub-
jeets an animal to mistreatment or neglect by :

(a)

overworking, beating, tormenting, injuring or killing any animal;

carrying any animal in a cruel manner; or
(b) failing to provide an animal in his custody with proper food, drink,

or shelter; or

(e)

abandoning any helpless animal or abandoning any animal on any

highway, railroad or in any other place where it may suffer injury, hunger
or exposure or become a public charge; or

(d) promoting, sponsoring, conducting or participating in a horse race
of more than two (2) miles; or promoting, sponsoring, or condueting or
participating in any fight between any animals,

(2)

A person convicted of the offense of cruelty to animals shall be

fined not to exceed five hundred dollars ($500) or be imprisoned in the
county jail for a term not to exceed six (6) months, or both,

History: En. 94-8-106 by Sec. 1, Ch.
513, I. 1973.
Source: Derived from the proposed

Miehigan Code, section 5565; also derived
from Model Penal Code, seetion 250.11.

Commission Comment

Subdivision (1)(e) ecovers instances in
which a person knowingly and negligently
releases or abandons a wild or semi-wild
animal in a populated area where it will
not be able to fend for itself.

94-8-107.\ Public nuisance. .- (1) “Public nuisance” means :

(a) a condition which endangers safety or health, is offensive to the
senses, or obstructs the free use of property, so as to interfere with the
comfortable enjoyment of life or property by an entire community or
neighborhood or by any considerable number of persons;

(b)

unlawful eonduect; or

any premises where persons gather for the purpose of engaging in

(¢) a condition which renders dangerous for passage any public high-
way or right-of-way or waters used by the publie.

(2)

A person commits the offense of maintaining a publie nuisance if

he knowingly creates, conducts, or maintains a public nuisance.

(3)

Any act which affeets an entire community or neighborhood or any

considerable number of persons (as svecified in subsection (1)(a)) is no
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94-8-107 CRIMINAL CODE
less a nuisance because the extent of the annoyance or damage inflicted upon
individuals is unequal.

(4) A person convieted of maintaining a public nuisance shall be fined
not to exceed $500 or imprisoned in the county jail for a term not to exceed
6 months, or both., Kach day of such conduct constitutes a separate offense.

(b) Action to abate a public nuisance.

(a) Every public nuisance may be abated and the persons maintaining
such nuisance and the possessor of the premises who permits the same to
be maintained may be enjoined from such conduct by an action in equity
in the name of the state of Montana by the county attorney or any resident

of the state.

(b) Upon the filing of the complaint in such action the judge may issue

a temporary injunction.

(¢) In such action evidence of the general reputatlon of the premises
is admissible for the purpose of proving the existence of the nuisance.

(d)

1f the existence of the nuisance is established, an order of abatement

shall be entered as part of the judgment in the case. The judge issuing the

order may, in his discretion:

(i) confiscate all fixtures used on the premises to maintain the nuisance
and either sell them and transmit the proceeds to the county general fund,
destroy theni, or return them to their rightful ownership;

(ii)

close the premises for any period not to exceed 1 year, during

which period the premises shall remain in the eustody of the eourt;

(iii)

allow the premises to be opened upon posting bond sufficient in

amount to assure compliance with the order of abatement. The bond shall
be forfeited if the nuisance is continued or resumed. The procedure for
forfeiture or discharge of the bond shall be as provided in 95-1116; or

(iv)
History: En, 94-8-107 by See, 1, Ch. 513,
I. 1973; amd. Sec. 30, Ch, 359, L. 1977.
Source: New,

Commission Comment

The phrase “any considerable number of
persons” as used in the provision will un-
doubtedly be subjeet fo court interpre-
tation. The phrase has not been inter-
preted by any Montana case to date. The
New York Court of Appeals held that
“The expression ‘any considerable number
of persons’ is used solely for the purpose
of differentiating a public nuisance, which
is subject to indiectment, from a private
nuisance, But a considerable number of
persons does not neeesgarily mean a very
great or any particular number of per-
sons.” People v, Kings County Iron Foun-
dry, 209 NY 530, 102 NE 598, 599 (1913).

The offense of “nuisance,” in some ways,
resembles disorderly conduet in its re-
quirement that the proseribed econduct
annoy, alarm or inconvenience the publie
or “a considerable number of persons”
however disorderly conduct relates to

any combination of the above.

existing aects or acts of brief Qduration
while nuisance usually involves the crea-
tion or maintenance of a continuing eon-
dition. In practical application, most erimi-
nal nuisance cases fall'info twao categories:
(1) the maintenance ¢f manunfacturing
plants, éntertainment regorts and the like,
which by vutue of excessive noige, noxious
gases, ete.,” anfoy or offend groups or
areas of the community; and. (2) the con-
illegal or immoral purposes. Subdivision
(1)(a) deals with the firgt category. Ome
difficulty of this offense is the fine balane-
ing of the relative rights of plant opera-
tors or business people on the one hand
and the residents of the vicinity on the
other. The problem is accentuated by the
fact that “public nuisance,” as defined
and construed, requires little if any erimi-
nal intent, being virtually a erime of
absolute liability.

“duet of resorts where people gather for

Amendments

The 1977 amendment substituted “public
nuisance” in subseetion (5)(a) for “prem-
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OFFENSIVE, INDECENT AND INHUMANE CONDUCT

ise upon which a public nuisance is being
mainftained”; inserted “of the premises”
in subseetion (3)(a); snd made minor

94-8-107

changes in phrascology, punctuation and
style.

DECISIONS UNDER FORMER LAW

Burden of Proof

An action in equity to abate a nuisance
initiated under former section 94-1003 was
a civil aetion and ths Wirden resting on
the state was proof by a preponderance
of the evidence only. State ex rel, Lamey
v. Young, 72 M 408, 234 P 248.

Where the evidence overwhelmingly
established gambling activities on the
premises and there was virtually no con-
tradictory evidence, supreme court would
roverse judgment dismissing action to
abate nuisance and would direct entry of
judgment of abatement, including a per-
petual injunction against use of premises
for gambling. State ex rel. Nagle v.
Naughton, 103 M 306, 63 P 24 123.

Closing of Premises

Closing of an entire three-story build-
ing was justified on evidence that previous
lesser attempts to abate unlawful activi-
ties had failed and that the operation of
all parts of the building were connected
with the unlawful activities. Btate ex rel.
Lamey v. Young, 72 M 408, 234 P 248,

Where stipulated faets established that
gambling operations had been condueted
on premises in violation of perpetual in-
junetion ordered by supreme court thirteen
years before, but sheriff’s return reported
that he found mno gambling equipment
there, order would be entered closing prem-
ises for a year and restraining defendants
from removing any gambling equipment.
State ex rel. Olsen v, Crown Cigar Store,
124 M 310, 220 P 24 1029.

Complaint

Complaint initiating an action in equity
under former section 94-1003 was sufficient
if verified as required by that section, and
it was not necessary that it comply with
the requirements of section 93-4205 that
the allegations be made positively, rather
than on belief, as required for temporary
injunetion in other types of cases, State
ex rel. Bergland v. Bradley, 124 M 434,
225 P 24 1024,

Destruction of Property

Order directing sheriff to sell equipment
confiscated was erroneous where such
equipment was gambling equipment of the
type described in section 94-8-404, gince
under section 94-8-411 sucli equipment is
to be destroyed. State ex rel. Replogle v.
Joyland Club, 124 M 122, 220 P 24 988.

Good Faith
Defendants could not plead good faith

compliance with unconstitutional statute
purporting to authorize certain types of
lotteries when they had not paid the tax
or license fees required by those same
statutes; in any event, good faith was
relevant only in applying for release of
the premises for lawful use. State ex rel.
Harrison v. Deniff, 126 M 109, 245 P 24
140.

Order of Abatement

Order abating nuisance was not required,
as a prerequisite or concurrent with elos-
ing of the premises, to order confisecation
of the fixtures. State ex rel. Lamey v.
Young, 72 M 408, 234 P 248,

Trial court should have included in the
order abating a nuisance and confiseating
equipment a deseription of the fixtures
and equipment counfiseated, and where
there was evidence as to the equipment
used in illegal activities, it was immaterial
that the ecomplaint did not deseribe it.
State ex rel. Bottomly v. Johnson, 116 M
483, 154 P 24 262.

An order eclosing the premises and
ordering confiscation of personal property
was a final judgment and could not be
entered while a motion to strike portions
of the complaint was still pending. State
ex rel. Harrison v. Baker, 135 M 180, 340
P 24 142,

Parties Defendant

Owner of building could not complain
that a particular lessee of part had not
been made a party to abatement action
initiated under former section 94-1003.
State ex rel. Lamey v. Young, 72 M 408,
234 P 248,

Parties Plaintiff

The faet that the nominal complainant
in an abatement action under former sec-
tion 94-1003 was an attorney and had been
paid by an undisclosed person to file the
action and testify as a witness was not
ground for questioning his motives or the
eredibility of his testimony. State ex rel
Leahy v. O’'Rourke, 115 M 502, 146 P 2d
168.

Permitting Nuisance

Finding that the owner of a place knew
of and permitted unlawful conduct therein
wag justified by evidence of its general
reputation for gambling and unlawful sale
of liquor, that owner knew of several
arrests for unlawful activities and on one
occasion assumed responsibility for per-
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94-8-108

sons arrested, that owner leased to per-
song previously involved in illegal aetivi-
ties, and that on learning of violations,
owner failed to terminate leases immedi-
ately but merely failed to renew when
the leases expired several months later.
Btate ex rel. Lamey v. Young, 72 M 408,
234 P 248,

Reputation Evidence

Testimony as to the general reputation
of a place was admissible in an abatement
action initiated under former section 94-
1003 and tended directly to prove knowl-
edge on the part of the owner. State ex
rel, Lamey v. Young, 72 M 408, 234 P 248.

Temporary Injunction

Under former section 94-1004, the dis-
trict court was required, on a prima facie
showing of unlawful gambling on the

94.8-108. Creating a hazard. (1)

ereating a hazard if he knowingly :

(a)

CRIMINAL CODE

premises, to issue a temporary injunction
whieh should be cffective at least until
the hearing on the order to show cause,
and an order quashing the temporary in-
Junction before that time was appealable,
State ex rel. Olsen v. 30 Club, 124 M 91,
219 P 2d 307.

Unlawful Conduct

Gambling, prostitution and unlawful sale
of liquor were proper grounds for an
abatement aetion initiated under former
soction 94-1003. State ex rel. Lamey v.
Young, 72 M 408, 234 P 248.

Former section 94-1002, defining nui-
sanees, was designed to ineclude lotteries,
ag defined by section 94-8-301, as well as
other forms of gambling. State ex rel.
Leahy v, O’Rourke, 115 M 502, 146 P 24
168,

A person commits the offense of

discards in any place where it might attract children a container

having a compartment of more than 1% cubic feet capacity and a door or
lid that loeks or fastens automatically when closed and cannot easily be
opened from the inside and fails to remove the door, lid, or locking or
fastening device;

(b) being the owner or otherwise having possession of property upon
which there is a well, cistern, cesspool, mine shaft, or other hole of a depth
of 4 feet or more and a top width of 12 inches or more, fails io cover or
fence it with a suitable protective construction;

(¢) tampers with an aircraft without the consent of the owner;

(d) being the owner or otherwise having possession of property upon
which there is a steam engine or steam boiler, continues to use a steam
engine or steam boiler which is in an unsafe condition;

(e) being a person in the act of game hunting, acts in a negligcent man-
ner or knowingly fails to give all reasonable assistance to any person whom
he has injured; or

(f) deposits any hard substance upon or between any railroad tracks
which will tend to derail railroad cars or other vehicles,

(2) A person convicled of the offense of creating a hazard shall be fined
not to exceed $500 or imprisoned in the county jail for a term not to exceed
6 months, or both.

History: En, 94-8-108 by Sec, 1, Ch. 513,

L. 1973; amd, Sec. 31, Ch. 359, L. 1977.

Source: Substantially the same as pro-
posed Michigan Code, section 7505.

Commission Comment

The section is designed primarily to
protect children, unsuspecting or handi-
capped adults and injured hunting vietims,
In addition it deals with several unrelated
and somewhat unique problems in impos-

ing eriminal liability on aireraft meddlers,
railroad derailers and possessors of steam
engines or steam boilers. The mens rea
requirement.-£for each offense is “know-
ingly” and the penalty is a misdemeanor
only,

Amendments

The 1977 amendment made minor
changes in phraseology, punctuation and
style,
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94-8-110

DECISTONS UNDER FORMER LAW

Civil Liability

Failure to.put a.cover over or.a -fence
around an open shaft as required by for-
mer gection 94-35-125 “W4§ negligence per
se and made the landowiér liable for
injuries sustained in a fall even by a

Trench

Former section 94-35-125 did not apply
to a temporary trench opened for the lay-
ing of sewer pipe, even though more than
ten feet deep. McLaughlm v. Bardsen, 50
M 177, 145 P 954,

trespasser. Conway v. Monidah Trust, 47
M 269, 132 P 26.

94-8-109. Failure to yield party line, (1) Any person who fails to
relinquish a telephone party line or public pay telephone after he has been
requested to do so to permit another to place an emergency call to a fire
department or police department, or for medical aid or ambulance service,
shall be imprisoned for a term not to exceed ten (10) days or fined not to
exceed twenty-five dollars ($25), or both.

(2) Itisa defense to prosecution under subsection (1) that the accused
did not know or did not have reason to know of the emergency in question,
or that the accused was himself using the telephone party line or publie
pay telephone for such an emergency call.

(8) Any person who requests another to relinquish a telephone party
line or public pay telephone on the pretext that he must place an emergency
call knowing such pretext to be false, shall be imprisoned for a term not to
exceed ten (10) days or fined not to exceed twenty-five dollars ($25), or
both.

(4) Every telephone company doing business in this state shall print a
copy of subsections (1), (2) and (3) of this section in each telephone diree-
tory published by it after the effective date of this section.

History: En. 94-8-109 by Sec. 1, Ch.
513, L. 1973.

Source: Substantially the same as Re-
vised Codes of Montana 1947, sections 94-
35-221.1, 94-35-221.2, Y4-35-221.3 and 94-
35-221.4.

Commission Comment

This section is a recodification of old
laws dealing with party lines.

94.8-110. Obscenity. (1) A person commits the offense of obscenity
when, with knowledge of the obscene nature thereof, he purposely or
knowingly :

(a) Sells, delivers or provides, or offers or agrees to sell, deliver or
provide any obscene writing, picture, record or other representation or
embodiment of the obscene to anyone under the age of eighteen (18); or

(b) Presents or directs an obscene play, dance or other performance or
participates in that portion thereof which makes it obscene to anyone under
the age of eighteen (18); or

(¢) Publishes, exhibits or otherwise makes available anything obscene
to anyone under the age of eighteen (18); or

(d) Performs an obscene act or otherwise presents an obscene exhibi-
tion of his body to anyone under the age of eighteen (18); or

(e) Creates, buys, procures or possesses obscene matter or material with
the purpose to disseminate it to anyone under the age of eighteen (18); or
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(f) Advertises or otherwise promotes the sale of obscene material or
materials represented or held out by him to be obscene.

(2) A thing is obscene if:
(a)

acts, actual or simulated, or

(b)

it is a representation or description of perverted ultimate sexual

it is a patently offensive representation or description of normal

ultimate sexual acts, actual or simulated, or
(e) it is a patently offensive representation or deseription of mastur-
bation, excretory functions or lewd exhibition of the genitals, and

(d) taken as a whole the material:
(i) applying contemporary Montana standards, appeals to the prurient

interest in sex,

(ii) portrays conduct described in (a), (b), or (¢) above in a patently

offensive way, and

(iii)

lacks serious literary, artistie, political or scientific value.

(8) In any prosecution for an offense under this seetion evidence shall

be admissible to show:

(a) The predominant appeal of the material, and what effect if any, it
would probably have on the behavior of people;

(b) 'The artistie, literary, scientific, educational or other merits of the

material ;

(e) The degree of public acceptance of the material in this state;
(d) Appeal to prurient interest, or absence thereof, in advertising or

other promotion of the material; or

(e) Purpose of the author, creator, publisher or digseminator.

(4) A person convicted of obscenity shall be fined at least five hundred
dollars ($500) but not more than one thousand dollars ($1,000), or im-
prisoned in the county jail for a term not to exceed six (6) months, or

both.

(5) No city or municipal ordinance may be adopted which is more re-
strictive as to obscenity than the provisions of this section and section

94.8-110.1.

History: En. 94-8-110 by Sec. 1, Ch, 513,
L. 1973; amd. Sec. 1, Ch, 407, L. 1975.

Source: Substantially the same as IIH-
nois Criminal Code, Chapter 38, section
11-20.

Commission Comment

This section closely follows section 11-
20 of the Illinois Criminal Code, which is
essentially the same as the American Law
Institute Model Penal Code Draft, Slight
changes in wording were undertaken in
recognition that today’s society oftem con-
dones literature, movies and other art
which may incidentally provide erotic
stimulation. The significant difference be-
tween this section and the prior provisions
is that a violation cannot occur unless the

obscene art is specifically directed to a
person under the age of majority with the
exception of subdivision (1)(f) which is
aimed at “pandering”, using its common
definition.

Amendments

The 1975 amendment rewrote subsection
(2) which read: “A thing is obseene if:
(a) the dominant theme of the material
taken as a whole appeals to a prurient in-
terest, that is, a shameful or morbid inter-
est in violence, nudity, sex or exeretion;
and (b) the material is patently offensive
becanse it affromts contemporary commu-
nity standards relating to the deseription
or representation of sexual matters; and
(¢) the material is utterly without re-
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deeming social value”; substituted “at
least five hundred dollars ($500) but not
more than one thousand dollars ($1,000)”
in subsection (4) for “not to exceed five
hundred dollars ($500)”; added subsection
(5); and made a minor change in phrase-

holding that applicable standards for de-
termination of obscenity are those of the
“community” in which the regulation is
imposed do not render this section uncon-
stitutional in so far as it invalidates local
ordinances in conflict with it. T.S, Mfg.
& Distriet Corp. v. City of Great Falls,

ology.

Constitutionality
United States Supreme Court deeisions

— M —-, 546 P 24 522.

94.8-110.1. Public display of offensive material. (1) A person is
guilty of public display of offensive sexual material when, with knowledge of
its character and content, he displays or permits to be displayed in or on
any window, showcase, newsstand, display rack, wall, door, billboard,
marquee or similar place, any pictorial, three-dimensional or other visual
representation of a person or a portion thereof of the human body that
predominantly appeals to prurient interest in sex, and is patently offensive
to prevailing standards in the adult community as a whole with respect to
what is suitable material for minors, and is utterly without redeeming soeial
importance for minors; and does not

(a) separate that material by an opaque structure from other materials
displayed, and

(b) establish, by official identification, that each person viewing the
displayed material is at least eighteen (18) years of age.

(2) A theater may not display previews or projections advertising or
promoting motion pictures if such previews or projections contain a display
of offensive sexual or offensive violent material and if minors are permitted
to attend the showing of the motion picture then being featured.

(8) For purposes of this section, “offensive violent material” means
material which is so violent as to be patently offensive to prevailing stand-
ards in the adult community as a whole with respect to what is suitable
material for minors,

(4) A drive-in movie screen may not display any material prohibited
by subsection (1) in such manner that the display is easily visible from any
publie street, sidewalk, thoroughfare or transportation facility.

() A person convicted of the public display of offensive sexual ma-
terial or convicted of otherwise violating this section shall be fined at least
five hundred dollars ($500) but not more than one thousand dollars ($1,000),
or imprisoned in the county jail for a term not to exceed six (6) months, or
both.

History: En. Secs. 1 to 3, Ch., 463, L. Title of Act

1973; R, C. M, 1947, Supp., Secs, 94-3624 to
94-3626;, amd, Sec. 2, Ch. 407, L. 1975;
amd, Sec. 1, Ch. 391, L, 1977,

Compiler’s Notes

This section was not a part of the Crimi-
nal Code of 1973, but is derived from a
geparate 1973 act. The compiler has placed
tho scction here in the interest of logical
arrangement and, in so doing, has inserted
subsection designations in the style used
in the Criminal Code of 1973.

An act prohibiting the public display of
offensive sexual material, with definition
of terms; and providing for a penalty.

Amendments

The 1975 amendment deleted “drive-in
movie sereen” after “billboard” in subsee-
tion (1); deleted “in such manner that the
display is easily visible from or in any
public street, sidewalk, or thoroughfare or
transportation faeility” after “marquee or
similar place” in subseetion (1); added
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“and does not” and subdivisions (a) and
(b) to subseetion (1); inserted subsection
(3); designated former subsection (3) as
(4); and increased the fine in subsection
(4) from “not to exceed five hundred dol-
lars ($500)” to “at least five hundred dol-
lars ($500) but not more than one thou-
sand dollars ($1,000).”

The 1977 amendment ingerted “or offen-
sive violent” before “material” in subsec-
tion (2); inserted subsection (3); redes-
ignated former subsections (3) and (4) as
subsecetions (4) and (5); substituted “sub-
section (1)” in subsection (4) for “this

CRIMINAL CODE

Separabllity Clause

Seetion 4 of Ch. 463, Laws 1973 read
“It is the intent of the legislature that if
a part of this act is invalid, all wvalid
parts that are severable from the invalid
part remain in effect, If a part of this
act is invalid in ome or more of its appli-
cations, the part remains in effect in all
valid applications that are severable from
the invalid applieation.”

Effective Date

Section 3 of Ch. 407, Laws 1975 pro-
vided the act should be in cffeet from and

section”; and ingerted “or convicted of
otherwise violating this seetion” in sub-
section (9).

after its passage and approval. Approved
April 14, 1975.

94.8-110.2. Sale and advertisement of contraceptive drugs and devices.
(1) It is unlawful for any person, firm, corporation, partnership, or as-
sociation to sell, offer for sale, or give away, by means of vending machines,
personal or eollective distribution, solicitation, or peddling or in any other
manner whatsocver, contraceptive drugs or devices, prophylactiec rubber
goods, or other articles for the prevention of venereal diseases. This sub-
section does not apply to regularly licensed practitioners of medicine or
osteopathy, other licensed persons practicing other healing arts, registered
pharmacists, or wholesale drug jobbers or manufacturers who sell to retail
stores only.

(2) It is unlawful to:

(a) exhibit or display prophylacties or contraceptives in any show
window, upon the streets, or in any public place, other than in the place of
business of a licensed pharmacist;

(b) advertise such in any magazine, newspaper, or other form of pub-
lication originating in or published within the state of Montana;

(¢) publish or distribute from house to house or upon the streets any
circular, booklet, or other form of advertising of prophylacties or contra-
ceptives; or

(d) advertise such by other visual means, auditory method, or radio
broadeast or by the use of outside signs on stores, billboards, window

displays, or other advertising visible to persons upon the streets or public
highways.

(3) Nothing in this section prevents the advertising of prophylacties
or contraceptives in the trade press, those magazines whose principal cir-
culation is to the medical and pharmaeceutical professions, or those magazines
and other publications having interstate eirculation or originating outside
of the state of Montana where the advertising does not violate any United
States law or federal postal regulation.

(4) Nothing in this section prevents the furnishing within the store
or place of business of a licensed pharmacist to persons qualified to pur-
chase, and then only upon their inquiry, such printed or other information
as 18 requisite to proper use in relation to any merchandise coming within
the provisions of this section.
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(5) Nothing in this section prevents the dissemination of medically
acceptable contraceptive information by printed or other methods concern-
ing the availability and use of any merchandise coming within the provi-
sions of this section.

(6) Any officer of the law may cause the arrest of a person violating
any provision of this section, seize stocks illegally held, and seize any me-
chanical device or vending machine containing any merchandise coming
within the provisions of this section, holding the owner of the machine and
the occupier and owner of the premises where seizure is made to be in
violation of this section,

(7)  Any person, any member of a firin or partnership, or the officers
of a corporation or association who knowingly violate any of the provisions
of this section are gnilty of a misdemeanor and shall, upon convietion, be
punished by a fine not to exceed $500 or by imprisonment not to exceed 6
months in the county jail, or both.

(8) Justice of the peace courts and the district courts of the state have
concurrent jurisdiction in all prosecutions and causes arising under this
section,

History: En. Secs. 1 to 4, Ch, 430, L. 66, R. C. M. 1947, relating to the sale and
1973; R. €. M. 1947, Supp., Secs. 94-3620 to  advertisement of contraceptive drugs and

94-3623; amd. Sec. 32, Ch. 359, L. 1977. deviees; providing penaltics; and repeal-
ing sections 94-3616, 94-3617, 94-3618 and
Compller’s Notes 94-3619, R. C. M. 1947.
This section was not part of the Crimi-
nal Code of 1973, but is based on a sepa- Amendments
rate 1973 act. The compiler has placed it The 1977 amendment made minor

here in the interest of logical arrange- changes in style, phraseology and punc-
ment and, in so doing, has inserted sub- tuation.
section numbers in the style used in the

Criminal Code of 1973. Repealing Clause
i Seetion 5 of Ch. 430, Laws 1973 read
Title of Act “Sections 94-3616, 94-3617, 94-3618 and

An act to be codified in chapter 15, Title 94-3619, R, C. M. 1947, are repealed.”

04-8-110.3. Certain motion picture theater employees not liable for
prosecution. (1) As used in this section, “employee” means any person
regularly employed by the owner or operator of a motion picture theater
if he has no financial interest other than salary or wages in the ownership
or operation of the motion picture theater, no financial interest in or
control over the selection of the motion pictures shown in the theater,
and is working within the motion picture theater where he is regularly
employed but does not include a manager of the motion picture theater.

(2) No employee is liable to prosecution under sections 94-8-110 and
94.8-110.1, R. C. M. 1947, or under any city or county ordinance for ex-
hibiting or possessing with intent to exhibit any obscene motion picture
provided the employee is acting within the scope of his regular employment
at a showing open to the public.

History: En. 94-8-110.3 by Sec. 1, Ch, 76, Title of Act

L. 1974, An act reclating to motion picture
theater employees and obscene motion
pictures.
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94.8-111, Criminal defamation. (1) Defamatory matter is anything
which exposes a person or a group, class or association to hatred, contempt,
ridicule, degradation or disgrace in society, or injury to his or its business
or occupation.

(2) Whoever with knowledge of its defamatory character, orally, in
writing or by any other means, communicates any defamatory matter to a
third person without the consent of the person defamed commits the offense
of eriminal defamation and may be sentenced to imprisonment for not,more
than six (6) months in the county jail or a fine of not more than five hun-
dred dollars ($500), or both.

(8) Violation of subsection (2) is justified if:

(a) the defamatory matter is true and is communicated with good
motives and for justifiable ends; or

(b) the communication is absolutely privileged; or

(¢) the communication consists of fair comment made in good faith
with respect to persons participating in matters of public concern; or

(d) the communication consists of a fair and true report or a fair sum-
mary of any judicial, legislative or other public or official proceedings; or

(e) the communication is between persons each having an interest or
duty with respect to the subject matter of the eommunication and is made
with the purpose to further such interest or duty.

(4) No person shall be convicted on the basis of an oral communication
of defamatory matter except upon the testimony of at least two (2) other
persons that they heard and understood the oral statement as defamatory
or upon a plea of guilty,

History: En. 94-8-111 by Sec. 1, Ch. scandalous matter. The gecond is that

613, L, 1973.
Source: Identical to Minnesota Statutes
Annotated, section 609.765.

Commission Comment

The law of eriminal libel has been based
upon two divergent, and often confused,
policy considerations. The first is that per-
gonal reputations should be protected from
injury by punishing the communication of

breaches of the peace which might be
caused by the publication of such matter
ecan be avoided by punishing the publica-
tion. This section bhas the main funetion
of preserving personal reputations by as-
similating the mnearly one dozen statutes
now involved in present provisions, and
by elearing up the traditionally confusing
language associated with the statutes.

DECISIONS UNDER FORMER LAW

Public Officer

Statements leading to necessary infer-
ence that township econstable had acted
unlawfully in attachment, had formed a
collusive partnership with a bill collector,

94.8-112, Bribery in contests.

and had been guilty of graft in the ad-
ministration of the affairs of his office was
libelous within the meaning of former
section 94-2801. State v. Winterrowd, 77
M 74, 249 P 664.

(1) A person commits the offense of

bribery in contests if he purposely or knowingly offers, confers, or agrees to
confer upon another, or solicits, acecepts, or agrees to accept from another:

(a) any pecuniary benefit as a consideration for the recipient’s failure
to use his best efforts in connection with any professional or amateur
athletic contest, sporting event or exhibition; or
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94-8-114

(b) any benefit as consideration for a violation of a known duty as a
person participating in, officiating or connected with any professional or
amateur athletic contest, sporting event or exhibition,

(2) A person convicted of the offense of bribery in contests shall be
fined not to exceed five thousand dollars ($5,000) or be imprisoned in the
state prison for a term not to exceed ten (10) years, or both.

History: En. 94-8-112 by Sec.
513, T.. 1973.

Source: Substantially the same as Illi-
nois Criminal Code, Chapter 38, section
29-1.

1, Ch.

Commission Comment

The bribery of a participant in a sport-
ing event constitutes an activity suffi-
ciently deceitful to warrant eriminal sane-
tions, The purpose of this section is two-
fold. First, by preventing the offer and
acceptance of bribes it attempts to pro-
tect the moral charaeter of participants
and officials from influence and corruption.

94.8.113. Mistreating prisoners.

Second, through the use of ¢riminal sane-
tions, the economic and psychological ill
effects of “fixed” contests are sought to bhe
avoided. The general phrase “failure to
use his best efforts in connection with (a
contest)” is intended to cover any conduet
whereby a participant tries to lose the
contest, lower the margin of victory, estab-
lish a point spread, ete., or, in the case of
an official or other person, conduct where-
by he deliberately misjudges, dishonestly
referees or supervises, or othcerwise un-
fairly attempts to influenee the outeome
of the contest. The scction has no counter-
part in the old Montana Criminal Code.

(1) A person commits the offense of

mistreating prisoners if, being responsible for the eare or custody of a pris-

oner, he purposely or knowingly:

(a) assaults or otherwise injures a prisoner; or

(b)

intimidates, threatens, endangers or withholds reasonable neces-

sities from the prisoner with the purpose to obtain a confession from him,

or for any other purpose; or

(e) wviolates any civil right of a prisoner.

(2) A person convicted of the offense of mistreating prisoners shall be
removed from office or employment and imprisoned in the state prison for

a term not to exceed ten (10) years.

History: En. 94-8-113 by Sec. 1, Ch.
513, L. 1973.
Source: New.

Commigsion Comment

This section replaces R. C. M. 1947, see-
tions 94-3917, “Inhumanity to prisomers,”
and 94-3918, “Confessions obtained by
duress or inhuman practices,” The purpose
of the section is to provide more comcise
torminology for offenses against prisoners.
Thus, the terms assault, intimidation,
threat, endanger and withhold are clearer

94.8-114. Privacy in communications. (1)

and more meaningful than “inhumanity”
or “inhuman practices.”

The maximum punishment provided in
the provision is ten (10) years and re-
moval from office. The severe punishment
is based on two premises: (1) the rela-
tively helpless eircumstanee of a prisoner
subjected to such treatment, and (2) the
policy that a sentence to imprisonment
should be rehabilitative in nature. Clearly,
little rehabilitation or reorientation to
socinal norms can be accomplished when
those responsible for the custody and care
of prisoners mistreat them.

A person commits the of-

fense of violating privacy in communications if he knowingly or purposely:

(a) with the purpose to terrify, intimidate, threaten, harass, annoy, or
offend, communicates with any person by telephone and uses any obscene,
lewd, or profane language, suggests any lewd or laseivious act, or threatens
to inflict injury or physical harm to the person or property of any person
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{the use of obscene, lewd, or profane language or the making of a threat
or lewd or lascivious suggestions is prima facle evidence of an intent to
terrify, intimidate, threaten, harass, aunoy, or offend) ;

(b) uses a telephone to attempt to extort money or any other thing of
value from any person or to disturb by repeated telephone calls the peace,
quiet, or right of privacy of any person at the place where the telephone
call or calls are received ;

(e) records or causes to be recorded any conversation by use of a
hidden electronic or mechanical device which reproduces a human conver-
sation without the knowledge of all parties to the conversation. Subsection
(¢) does not apply to duly elected or appointed public officials or employees
when the transcription or recording is done in the performance of official
duty, to persons speaking at public incetings, or to persons given warning
of the recording;

(d) by means of any machine, instrument, or contrivance or in any
other manner :

(i) reads or attempts to read any message or learn the contents thereof
while it is being sent over a telegraph line;

(ii) learns or altempts to learn the contents of any message while it
18 in a telegraph office or is being received thereat or sent therefrom; or

(iii) uses, attempts to use, or communicates to others any information
s0 obtained;

(e) discloses the contents of a telegraphic message or any part thereof
addressed to another person without the permission of such person, unless
directed to do so by the lawful order of a court; or

(f) opens or reads or causes to be read any sealed letter not addressed
to himself without being authorized to do so by either the writer of the
letter or the person to whom it is addressed or, without the like authority,
publishes any of the contents of the letter knowing the sanme to have been
unlawfully opened.

(2) A person convicted of the offeuse of violating privacy in communi-
cations shall be fined not to exceed $500 or imprisoned in the county jail
for a term not to exceed 6 months, or both.

History: En. 94-8-114 by Sec. 1, Ch 513,  geution (1)(a) for “Communicates with

L. 1973; amd. Sec. 33, Ch. 3569, L. 1977.

Source: Derived from Revised Codes of
Montana 1947, sections 94-3203, 94-3320,
04-3321, 94-3323, 94-35-220, 94-35-221.5, 94-
35-274 and 94-35-275.

Commigsion Comment

This statute is merely a recodification
of the old Montana law. A comprehensive
electronic surveillance proposal was de-
feated by the 1971 state legislature.

Amendments
The 1977 amendment substituted sub-

any person by telephonme with the intent
to terrify, intimidate, threaten, harass,
annoy or offend, or use any obseene, lewd
or profane language or suggest any lewd
or laseivious act, or threaten to infliet in-
jury or physical harm to the person or
property of any porson”; deleted a seecond
sentence from subseetion (1)(b) which
now appears in parentheses in subscetion
(1)(a); inserted “any conversation” in the
first sentence of subsection (1)(e); and
made minor ehanges in style, phraseology
and punetuation.
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WEAPONS 94-8-204
Part Two
Weapons

94-8.201. (11317.1) Definitions. In 94-8-202 through 94-8-208 the fol-

lowing definitions apply:

(1) “Machine gun” means a weapon of any deseription by whatever
name known, loaded or unloaded, from which more than six shots or bullets
may be rapidly, automatically, or semiautomatically discharged from a
magazine by a single function of the firing device.

(2) “Crime of violence” means any of the following erimes or an at-
tempt 'to_commit any of the same: any forcible felony, robbery, burglary,
and criminal trespass.

(3) “Terson” includes a firm, partnership, association, or eorporation.

History: En. Sec, 1, Ch. 43, L. 1935;
Sec. 94-3101, R. C. M, 1947; redes. 94-8-201
by Sec. 29, Ch. 513, L., 1973; amd. Sec. 34,
Ch. 359, L. 1977.

felony” in subdivision (2) for “murder,
manslaughter, kidnaping, rape, mayhem,
assault to do great bodily harm”; substi-
tuted “and eriminal trespass” in subdivi-

sion (2) for “housebreaking, breaking and
entering, and larceny”; and made minor
changes in style, phrascology and pune-
tuation.

Amendments

The 1977 amendment inserted the intro-
ductory phrase and numerical subdivision
designations; substituted “any foreible

94.8-202. (11317.2) Possession or use of machine gun—when unlawful,
Possession or use of a machine gun in the perpetration or attempted perpe-
tration of a erime of violence is hereby declared to be a erime punishable by
imprisonment in the state penitentiary for a term of not less than twenty
years.

History: En. Sec. 2, Ch. 43, L. 1935;
Sec. 94-3102, R. . M. 1947; redes. 94-8-202
by Sec. 29, Ch. 513, L. 1973,

94.8.203, (11817.3) Punishment for possession or use of machine gun
for offensive purpose. Possession or use of a machine gun for offensive or
aggressive purpose is hereby declared to be a erime punishable by imprison-
ment in the state penitentiary for a term of not less than ten years.

History: En, Sec. 3, Ch. 43, L. 1935;
Sec. 94-3103, R. C. M., 1947; redes. 94-8-203
by 8Sec. 29, Ch. 513, L. 1973.

94.8.204. (11317.4) Presumption of offensive or aggressive purpose.
Possession or use of a machine gun shall be presumed to be for offensive or
aggressive purpose:

(1) when the machine gun is on premises not owned or rented for bona
fide permanent residence or business occupancy by the person in whose
possession the machine gun may be found;

(2) when the machine gun is in the possession of or used by a person
who has been convicied of a crime of violence in any court of record, state
or federal, in the United States of America or ils territories or insular
possessions;
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(3)  when the machine gun is of the kind deseribed in 94-8-208 and has
not been registered as required in that seetion; or
(4) when empty or loaded pistol shells of 30 (.30 m. or 7.63 mm.) or
larger caliber which have been or are susceptible of being used in the
machine gun are found in the immediate vicinity thereof.
History: En, Sec. 4, Ch. 43, L. 193b; Amendments

Sec. 94-3104, R. ©. M. 1947; amd, and redes. The 1973 amendment remumbered this
94-8-204 by Sec. 26, Ch. 513, L. 1973; amd.  gection; and substituted the reference to
Sec. 35, Ch, 359, L. 1977. section 94-8-208 in subdivision (e¢) for a

g reference to seetion 94-3108.
Compiler's Notes o The 1977 amendment redesignated sub-
The previous text of this section may be  givigjong (a) through (d) as (1) through
found under see. 94-3104 in bound Volume (4); deleted “an unnaturalized foreign-

Bight. born person, or” before “a person” in sub-
division (2); and made minor changes in
phraseology and punctuation.

94.8-205, (11317.5) Presence of gun as evidence of possession or use.
The presence of a machine gun in any room, boat, or vehicle shall be evi-
dence of the possession or use of the machine gun by each person ocecupying
the room, boat, or vehicle where the weapon is found.

History: En. Sec. 5, Ch. 43, L. 1936;

Sec. 94-3105, R. C. M. 1947; redes. 94-8-205
by Sec. 29, Ch. 513, L. 1973.

94.8.2068. (11317.6) Exceptions, Nothing contained in this act shall
prohibit or interfere with:

1. The manufacture for, and sale of, machine guns to the military forces
or the peace officers of the United States or of any political subdivision
thereof, or the transportation required for that purpose;

2. The possession of a machine gun for scientific purpose, or the posses-
sion of a machine gun not usable as a weapon and possessed as a curiosity,
ornament, or keepsake;

3. The possession of a machine gun other than one adapted to use pistol
cartridges of 30 (.30 in. or 7.63 mm.) or larger caliber, for a purpose mani-
festly not aggressive or offensive.

History: En. Sec. 6, Ch. 43, L. 1935;

Sec. 94-3106, R, C. M. 1947; redes, 94-8-206
by Seec. 29, Ch, 513, L. 1973.

94.8-207, (11317.7) Manufacturer to keep register of machine guns—
contents—inspection—penalty for failure to keep. Every manufacturer
shall keep a register of all machine guns manufactured or handled by him.
This register shall show the model and serial number, date of manufacture,
sale, loan, gift, delivery or receipt, of every machine gun, the name, address,
and occupation of the person to whom the machine gun was sold, loaned,
given or delivered, or from whom it was received; and the purpose for
which it was acquired by the person to whom the machine gun was sold,
loaned, given or delivered, or from whom received. Upon demand every
manufacturer shall permit any marshal, sheriff or police officer to inspect
his entire stock of machine guns, parts, and supplies therefor, and shall
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produce the register, herein required, for inspection. A violation of any
provision of this section shall be punishable by a fine of not less than one
bundred dollars ($100.00).

History: En, Sec. 7, Ch. 43, I. 1935;
Sec. 94-3107, R. C. M. 1947; redes. 94-8-207
by Sec. 29, Ch, 513, L. 1973.

94.8-208, (11317.8) Registration of machine guns now in state and
hereafter acquired-—presumption from failure to register. Every machine
gun now in this state adapted to use pistol cartridges of 30 (.30 in. or 7.63
mm.) or larger caliber shall be registered in the office of the seeretary of
state, on the effective date of this act, and annually thereafter. If acquired
hereafter it shall be registered within twenty-four hours after its acquisi-
tion. Blanks for registration shall be prepared by the secretary of state,
and furnished upon application. To comply with this section the application
as filed must show the model and serial number of the gun, the name, ad-
dress and occupation of the person in possession, and from whom and the
purpose for which, the gun was acquired. The registration data shall not
be subject to inspection by the public. Any person failing to register any
gun as required by this section, shall be presumed to possess the same for
offensive or aggressive purpose,

History: En. Sec, 8, Ch. 43, I. 1935; Cross-References
8ec, 94-3108, R. C. M. 1947; redes. 94-8-208 Registration funetions transferred to de-

by Sec. 29, Ch. 518, L. 1973. partment of law enforcement, sec. 82A-
1203.

94-8-209. (11317.10) Uniformity of interpretation. This act shall be
so interpreted and construed as to effectuate its general purpose to make
uniform the law of those states which enact it

History: En. Sec. 11, Ch., 43, L. 1935;
Sec, 94-3110, R. C. M. 1947; redes. 94-8-209
by Sec. 29, Ch. 513, T, 1973.

94.8-209.1. Destructive device and explosive defined. (1) “Destrue-
tive deviee”, as used in this chapter, includes but is not limited to the
following weapons:

(a) a projectile containing an explosive or incendiary material or any
other similar chiemical substance, including, but not limited to, that which is
commonly known as tracer or incendiary ammunition, except tracer ammu-
nition manufactured for use in shotguns;

(b) a bomb, grenade, explosive missile, or similar device or a launching
device therefor;

(¢) a weapon of a caliber greater than .60 caliber which fires fixed
ammunition or any ammunition therefor, other than a shotgun or shotgun
ammunition ;

(d) aroecket, rocket-propelled projectile, or similar device of a diameter
greater than 0.60 inch, or a launching device therefor and a rocket, rocket-
propelled projectile, or similar device containing an explosive or incendiary
material or any other similar chemical substance other than the propellant
for the device, except devices designed primarily for emergency or distress
signaling purposes;
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(e) a breakable container which contains a flammable liquid with a
flashpoint of 150 degrees Fahrenheit or less and which has a wick or similar
device capable of being ignited, other than a device which is commercially
manufactured primarily for the purpose of illumination.

(2)
£9-1901,

History: En. Sec. 1, Ch. 304, L, 1971;
Sec, 69-1931, R. ¢C. M. 1947; amd. and
redes, 94-8-209.1 by Sec. 72, Ch. 359, L.
1977.

Title of Act

An act relating o possession of explo-
sives and desfruetive devices with intent

“Explosive”, ag used in this chapter, means any explosive defined in

to injure persons or property; setting pen-
alties therefor.
Amendments

The 1977 amendment inserted “similar”
before “chemical substance” in subdivi-
sions (1)(a) and (1)(d); and made minor
changes in phraseology and punctuation.

94-8-209.2. Possession of a destructive device. (1) A person who, with
the purpose to commit a felony, has in his possession any destructive deviee
on a public street or highway, in or near any theater, hall, school, college,
church, hotel, other public building, or private habitation, in, on, or near
any aireraft, railway passenger train, car, vessel engaged in carrying
passengers for hire, or other public place ordinarily passed by human be-
ings is guilty of the offense of possession of a destructive device.

(2) A person convicted of the offense of possession of a destructive
device shall be imprisoned in the state prison for a period of not more than
10 years.

History: En. Sec. 2, Ch. 304, L, 1971;

end of subsection (1) for “a felony”; des-
Sec. 69-1932, R. C. M. 1947; amd. and

ignated the penalty clanse as subsection

redes. 94-8-209.2 by 8Sec. 73, Ch. 359, L.
1977,

Amendments

The 1977 amendment deleted “or any
explogive” after “destructive device” in
subseetion (1); substituted “the offense of
possession of a destruetive deviee” at the

94.8-209.3. Possession of explosives.

(2); inserted “A person convicted of the
offense of possession of a destructive de-
viee” at the beginning of subsection (2);
substituted “imprisoned” in subsection (2)
for “punishable by imprisonment”; and
made minor changes in phraseology and
styvle.

(1) A person commits the of-

fense of possession of cxplosives if he possesses, manufactures, transports,
buys, or sells an explosive compound, flammable material, or timing, deto-
nating, or similar device for use with an explosive compound or incendiary

device and:
(a)
an offense; or

(b)

or device to commit an offense.

(2)

has the purpose to use such explosive, material, or device to commit
knows that another has the purpose to use such explosive, material,

A person convicted of the offense of possession of explosives shall

be imprisoned in the state prison for any term not to exceed 20 years.

History: En. 94-6-105 by Sec. 1, Ch. 513,
L. 1973; amd. and redes. 94-8-209.3 by Sec.
74, Ch. 359, L, 1977.

Source: Substantially the same as Illi-
nois Criminal Code, Chapter 38, section
20-2,

Commission Comment

This section is intended to consolidate
R, C. M. 1947, section 94-3304, “Destrue-
tion of buildings by explosive—punish-
ment,” and the various applicable provi-
siong included in Title 69, chapter 19,
Explosives, Regulation of Manufacture,
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Btorage nnd Sale, The act is prohibited sells” in subseetion (1); inserted “flam-

only when it is done with the intent to mable material” in gubsection (1);
commit an offense or with knowledge that  inserted “similar” before ‘“deviee” in
another intends to use the explosives to  subscetion (1); inserted “material” in

commit an offenge, subdivisions (1)(a) and (1)(b); and made

minor changes in phraseology, punctuation

Amendments and style.

The 1977 amendment inserted “buys, or

94.8-209.4. Possession of a silencer. (1) A person commits the offense
of possession of a silencer if he possesses, manufactures, transports, buys,
or sells a silencer and has the purpose to use it to commit an offense or
knows that another person has such a purpose.

(2) A person convicted of the offense of possession of a silencer is
punishable by imprisonment in the state prison for a term of not less than
5 years or more than 30 years or a fine of not less than $1,000 or more than
$20,000 or by both such fine and imprisonment.

History: En. 94-8-209.4 by Sec. 75, Ch,
359, L. 1977,

94.8-209.5. Possession prima facie evidence of unlawful purpose. Tos-
session of a silencer or of a bomb or similar device charged or filled with
one or more explosives is prima facie evidence of a purpose to use the same
to commit an offense,

History: En. 94-8-209.5 by Sec, 76, Ch,

“Sectiony 69-1916, 94-5-601, 94-5-611, 94-5-
359, L. 1977.

612, 94-6-101, 94-6-301, 94-7-101, 94-7-201,
94-8-223, 94-8-224, and 94-8-225, R. C. M.

Repealing Clause 1947, are repealed.”

Section 77 of Ch. 359, Laws 1977 read

94-8-210. (11302) Carrying concealed weapons. (1) Every person
who earries or bears concealed upon his person a dirk, dagger, pistol, re-
volver, slingshot, sword cane, billy, knuckles made of any metal or hard
substance, knife having a blade 4 inches long or longer, razor, not including
a safety razor, or other deadly weapon shall be punished by a fine not
exceeding $500 or imprisonment in the county jail for a period not ex-
ceeding 6 months, or both.

(2) A person who has previously been convieted of an offense, com-
mitted on a different occasion than the offense under thig scetion, in this
state or any other jurisdiction for which a sentence to a term of imprison-
ment in excess of 1 year could have been imposed and who carries or bears
concealed upon his person any of the weapons described in subsection (1)
shall be punished by a fine not exceeding $1,000 or imprisoned in the state
prison for a period not exceeding b years, or both.

History: Earlier acts were Sec, 1, p. 62,
L, 1883; re-en. Sec. 66, 4th Div, Comp.
Stat. 1887; amd. Sec, 7658, Pen. C. 1895;
re-en. Sec, 8582, Rev. C. 1907; amd. Sec.
1, Ch. 58, L. 1911.

This section en. Sec. 1, Ch. 74, L., 1919;
re-en. Sec. 11302, R. ¢. M, 1921; Sec. 94-
3525, R. C. M. 1947: redes. 94-8-210 by
Sec. 29, Ch, 513, L. 1973; amd. 8ec. 36, Ch.
359, L. 1977; amd, Sec. 1, Ch. 411, L. 1977,

Compiler’s Notes

This gection was amended twiee in 1977,
once by Ch, 359 and onee by Ch. 411,
Since the amendments do not appear to
confliet, the Code Commissioner has made
3 composite seetion embodying the changes
made by both amendments.

Amendments

Chapter 359, Laws of 1977, substituted
“prigson” for “penitentiary” near the end
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of the section; and made minor changes
in phraseology, punctuation and style.

Chapter 411, Laws of 1977, designated
the former seetion us subsection (1); de-
leted “within the limits of any city or
town” after “Kvery person who” at the
beginning of the section; deleted “or may
he punished by imprisonment in the state
prison for a period not exceeding five
yeurs” at the end of subseetion (1); and
added subscetion (2).

Repealing Clause

Section 2 of Ch, 411, Laws 1977 read
94-8-211. (11303) Repealed.
Repeal

Section 94-8-211 (See. 2, Ch. 74, L. 1919;
Sce, 29, Ch. 513, L. 1973), relating to
carrying concealed weapons outside cities

CRIMINAL CODE

“Section 94-8-211, R. C. M, 1947, is re-
pealed.”

Permit

In assault prosecution based on use of
a gun taken by defendant from his pocket,
it was not error to instruet jury that it
was erime to carry a concealed weapon
without a permit, even in the absence of
evidence that defendant did not have a
permit; existence of a permit would have
been an affirmative defense. State v.
Lewis, 157 M 452, 486 P 2d 863.

and towns, was repealed by See. 3, Ch.
411, Laws 1977. For current provision, see
see, 94-8-210,

Sections 94-8-210 and 94-8-211 do not

94.8-212, (11304) Exceptions,
apply to:

(1) any peace officer of the state of Montana;

(2) any officer of the United States government authorized to carry
a concealed weapon;

(3) a person in actual service as a national guardsman;

(4) a person summoned to the aid of any of the persons named in sub-
sections (1) through (3);

(6) a civil officer or his deputy engaged in the discharge of official
business;

(6) a person authorized by a judge of a distriet court of this state to
carry a weapon; or

(M

place of business,

History: En, Sec. 3, Ch. 74, Y. 1919;
re-en. Sec, 11304, R. C. M, 1921; Sec. %4~
3527, R. ¢. M. 1947; amd. Sec. 1, Ch. 63,
I.. 1969; amd. Sec, 1, Ch, 54, L. 1971; redes.
94-8-212 by Sec. 29, Ch. 513, L. 1973; amd.
See, 37, Ch. 359, L. 1977,

Amendments

The 1971 amendment added item 17,
rclating to national park service ramgers.

The 1977 amendment substituted “Sec-
tions 94-8-210 and 94-8-211” at the begin-
ning of the section for “The preceding
sections”; deleted former subdivisions 1
through 8, 10, 16 and 17 which read “I.
A sherift or his deputy; 2. A marshal or
his deputy; 3. A constable or his deputy;
4, A policec officer or policeman; 5. A

the carrying of arms on one’s own premises or at one's home or

United States marshal or his deputy; 6.
A person in the sccret service of the
United States; 7. A game warden or his
deputy; 8. A U. 8. forest reserve official
or his deputy; 10. A revenue officer or his
deputy; 16. United States immigration and
naturalization service officer; 17. National
park serviece rangers”; rodesignated for-
mer gubdivigions 15, 9, and 11 through 14
ag present subdivisions (1) and (3)
through (7), respectively; inserted present
subdivigion (2); substituted “any of the
persons named in subsections (1) through
(3)” in subdivision (4) for “either of the
foregoing named persons”; and made mi-
nor changes in phraseology and punctua-
tion,

94.8-213, Possession of weapon by prisoner. Every prisoner committed

to the Montana state prison, who, while at such state prison, or while being
conveyed to or from the Montana state prison, or while al a state prison
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farm or ranch, or while being conveyed to or from any such place, or while
under the custody of prison officials, officers or employees, possesses or ear-
ries upon his person or has under his custody or control without lawful
authority, a dirk, dagger, pistol, revolver, slingshot, swordecane, billy,
knuckles made of any metal or hard substance, knife, razor, not including a
safety razor, or other deadly weapon, is guilty of a felony and shall be
punishable by imprisonment in the state prison for a term not less than five
(5) years nor more than fifteen (15) years. Such term of imprisonment to
commence from the time he would have otherwise been released from said
prison.

History: En. Sec. 1, Ch. 1381, L. 1961,
Sec. 94-3527.1, R. ¢, M. 1947; redes. 94-8-
213 by Sec. 29, Ch. 513, L. 1973,

94-8-214, (11306) Permits to carry concealed weapons—records—revo-
cation. (1) Any judge of a district court of this state may grant per-~
mission to carry or bear, concealed or otherwise, a pistol or revolver for a
term not exceeding 1 year.

(2) All applications for such permission must be made by petition
filed with the clerk of the district eourt. No charge may be made for the
filing of the petition.

(3) The applicant shall, if personally unknown to the judge, furnish
proof by a eredible witness of his good moral character and peaceable
disposition.

(4) No such permission shall be granted any person who is not a citizen
of the United States and who has not been an actual bona fide resident of
the state of Montana for 6 months immediately next preceding the date of
such application.

(5) A record of permission granted shall be kept by the clerk of the
court. The record shall state the date of the application, the date of the
permission, the name of the person to whom permission is granted, the name
of the judge granting the permission, and the name of the person, if any,
by whom good moral character and peaceable disposition are proved. The
record must be signed by the person who is granted such permission.

(6) The clerk shall thercupon issue under his hand and the seal of the
court a certificate, in a convenient card form so that the same may be
carried in the pocket, stating:

“Permission t0 —oooeeeeeeee authorizing him to carry or bear, concealed
or otherwise, a pistol or revolver for the period of ... from the date
hereof, has been granted by ... ey & Judge of the district court of the
.................... judicial distriet of the state of Montana, in and for the county
of o

“Witness the hand of the clerk and the seal of said court this ........... day
of .. , 19,

Clerk.”

(7) The date of the certificate shall be the date of the granting of such
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permission. T

person receiving the same,

(8)

CRIMINAL CODE

he certificate shall bear upon its face the signature of the

Upon good cause shown the judge granting such permission may,

in his diseretion without notice to the person receiving such permission,
revoke the same. The date of the revocation shall be noted by the clerk

upon the record kept by him.

(9) AIll permissions to earry or bear concealed weapons granted before

March 3, 1919, are hereby revoked.

History: En. Sec. 5, Ch. 74, L, 1919;
re-en. Sec. 11306, R. C. M. 1921; Sec. 94-
3529, R. C. M. 1947; redes, 94-8-214 by
Sec. 29, Ch. 513, L. 1973; amd. Sec. 38, Ch.
359, L. 1977.

94.8-215.

(11307) Definition of concealed weapons,

Amendments

The 1977 amendment inserted the sub-
soction designations; substituted “granted
before Mareh 3, 1919” in subsection (9)
for “heretofore granted”; and made minor
changes in style, phraseology and pune-
tuation.

Concealed weap-

ons shall mean any weapon mentioned in the foregoing sections, which shall
be wholly or partially covered by the clothing or wearing apparel of the
person so carrying or bearing the weapon.

History: En., Sec. 6, Ch. 74, L. 1919;
re-en. Sec. 11307, R. C. M, 1921; Sec. 94-

94-8-216.

530, R. C. M. 1947; redes. 94-8-215 by Sec.
29, Ch. 518, L. 1973.

(11308) Definition of unincorporated town. A town, if unin-

corporated, within the meaning of this act, shall consist of at least ten
dwellings situated so that no one of said buildings is distant from another

more than one hundred yards.

History: En. Sec. 7, Ch. 74, L, 1919;
re-en. Sec. 11308, R. €. M. 1921; Sec. 94-

94.8 217.

3531, R. C. M. 1947; redes. 94-8.216 by
Sec. 29, Ch. 513, L. 1973,

(11309) Jurisdiction of courts. The district courts shall have

original jurisdiction in all eriminal actions for violations of the provisions of

this act.

History: En., Sec. 8, Ch. 74, L. 1919;
re-en. Sec. 11309, R. C. M. 1921; Sec. 94-

94.8.218. (11530)

Firing firearms.

3532, R. €. M. 1947; redes. 94-8-217 by
Sec. 29, Ch. 513, X,. 1973.

Every person who willtully shoots

or fires off a gun, pistol, or any other firearm within the limits of any town
or c¢ity or of any private inclosure which containg a dwelling house is pun-

ishable by a fine not exceeding $25.

History: En. Sees. 1, 2, p. 46, Ex. L.
1873; re-en. Sec. 185, 4th Div. Rev, Stat,
1879; re-en. Sec. 228, 4th Div. Comp. Stat.
1887; amd. Sec. 1161, Pen. C. 1895; re-en.
Sec. 8834, Rev, C, 1907; re-en. Sec. 11530,
R. ¢, M., 1921; Sec. 94-3578, R, O. M. 1947;
redes, 94-8-218 by Sec. 29, Ch. 513, I.
1973; amd. Sec. 39, Ch, 359, L. 1977.

Amendments
The 1977 amendment ingerted “other”

before “firearm”; and made minor changes
in punetuation and style.

Cities and Towns

An illustration is found in thig section
of legislative use of “city or town” under
cirecumstances which would render it ab-
surd to hold that only incorporated cities
and towns are meant, State ex rel, Powers
v. Dale, 47 M 227, 131 P 670.

94-8-219, When Montana residents may purchase rifles or shotguns in

contiguous states.

Residents of Montana may purchase any rifle or rifles
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and shotgun or shotguns in a state contiguous to Montana, provided that
such residents conform to the applicable provisions of the federal Gun Con-
trol Act of 1968, and regulations thereunder, as administered by the United
States secretary of the treasury, and provided further, that such residents
conform to the provisions of law applicable to such purchase in Montana
and in the state in which the purchase is made.
History: En. Sec. 1, Ch. 87, L. 1969; Compiler's Note

Sec. 94-3578.1, R. C. M. 1947; redes. 94-8- The federal Gun Control Act of 1968,
219 by Sec. 29, Ch, 513, L. 1973. referred to in thig section, is the aet of

October 22, 1968, P. L. 90-618, compiled at
18 U.8.C. 921-928.

94.8-220. When residents of contiguous state may purchage rifles or
shotguns in Montana. Residents of a state contiguous to Montana may
purchase any rifle or rifles and shotgun or shotguns in Montana, provided
that such residents conform to the applicable provisions of the federal Gun
Control Act of 1968, and regulations thereunder, as administered by the
United States seeretary of the treasury, and provided further that such
residents conform to the provisions of law applicable to such purchase in
Montana and in the state in which sueh persons reside.

History: En. Sec. 2, Ch. 87, L. 1969;
Sec. 94-3578.2, R, C. M. 1947; redes, 94-8-
220 by Sec. 29, Ch, 513, L. 1973.

94.8221. (11565) Use of firearms by children under age fourteen pro-
hibited. Tt is unlawful for a parent, guardian, or other person having
charge or custody of a minor child under the age of 14 years to permit the
minor child to earry or use in public any firearms of any deseription loaded
with powder and lead, except when the child is accompanied by a person
having charge or custody of the ¢hild or under the supervision of a qualified
firearms safety instructor who has been authorized by the parent or
guardian,

History: En. Sec. 1, Ch. 111, L. 1907; Amendments

Sec, 8879, Rev, C. 1907; re-en. Sec. 11565, The 1977 amondment substituted “ue-

R. C. M. 1921; Sec. 94-3679, BR. C. M 1947;  companied by a person having charge or

amd. Sec. 1, Ch. 139, L. 1963; redes. 94-8- ¢\ utody of the child” for “in the company

221 by Sec. 29, Ch. 513, L. 1973; amd. 8ec.  of such parent or guardian”; and made

40, Ch, 359, L. 1977. minor changes in phraseology and pune-
tuation,

94.8.222. (11566) Liability of parent or guardian. Any parent, guard-
ian, or other person, violating the provisions of this act shall be guilty of a
misdemeanor, and the eounty attorney, on complaint of any person, must
prosecute violations of this act.

History: En. Sec. 2, Ch. 111, I. 1907; R. C. M. 1921; Bec. 94-3580, R. C. M. 1947;
Sec. 8880, Rev. C, 1907; re-en, Sec. 11566, redes, 94-8-222 by Sec. 29, Ch. 513, L. 1973,

94.8.223 to 94-8.225. (11281 to 11283) Repealed.

Repeal T.. 1973), reluting to silencers and explo-
Sectiong 94-8-223 to 94-8-225 (Sees. 1 sives, were repealed by See, 77, Ch. 359,
to 8, Ch. 6, Ex. L, 1918; Sec. 20, Ch. 513, Taws 1977,
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94.8.226. Switchblade knives—possession, selling, using, giving, or offer-
ing for sale—penalty—collectors. Every person who earries or bears upon
his person or who carries or bears within or on any motor vehicle or other
means of conveyance owned or operated by him or who owns, possesses,
uses, stores, gives away, sells or offers for sale, a switchblade knife shall be
punished by a fine not exceeding five hundred dollars ($500.00) or by im-
prisonment in the county jail for a period not exceeding sgix (6) months or
by both such fine and imprisonment; provided, that a bona fide collector,
whose collection is registered with the sheriff of the county in which said
collection is located, is hereby exempted from the provisions of this act.
For the purpose of this section a switchblade knife is defined as any knife
which has a blade one and one-half (11%) inches long or longer, which opens
automatically by hand pressure applied to a button, spring or other device
in the handle of the knife.

History: En. Sec. 1, Ch. 243, L. 1957;
Sec. 94-35-273, R. €. M. 1947; redes. 94-8-
226 by Sec. 29, Ch, 513, L. 1973,

Part Three

Lotteries

94.8.301. (11149) Lottery defined. A lottery is any scheme for the
disposal or distribution of property by chance among persons who have paid
or promised to pay any valuable consideration for the chance of obtaining
such property or a portion of it or for any share or interest in such property
upon any agreement, understanding, or expectation that it is to be dis-
tributed or disposed of by lot or chance, whether called a lottery, gift
enterprise, or by whatever name the same may be known.

History: En. Sec. 580, Pen. C. 1895; the 1889 constitution was not self-execut-

re-en. Sec. 8406, Rev, C. 1907; re-en. Sec.
11149, R. C. M. 1921; amd. Sec. 1, Ch. 36,
L. 1935; Sec. 94-3001, R. C. M., 1947; redes,
94-8-301 by Sec. 29, Ch, 513, I,, 1973; amd.
See. 17, Ch. 508, L., 1977; Cal. Pen. C. Sec.
319,

Amendments

The 1977 ameundment deleted “raffle or”
before “gift” near the end of the scetion;
and made minor changes in punetuution.

BRank Night

In an action by the state to emjoin the
operation of “bank night” drawings as a
lottery under this section, submitted on
an agreed statement of facts wherein it
was stipulated among other matters that
“the money that is used for the purpose
of purchasing the defense bond is received
from the rental of the store and office
properties of the defendant corporation in
the theater buildings, and not from the
sale of admission tickets to the theater,”
held, on the facts presented, that the
scheme did not constitute a lottery, and
second part of section 2, article XIX of

ing. State ex rel. Stafford v. Fox-Great
Fallg Theatre Corp., 114 M 52, 57, 70, 132
P 24 689, overruling State ex rel. Dussault
v. Fox Missoula Theatre Corp., 110 M 441,
101 P 24 1065.

Bingo and Keno

The game of “keno” was held to be a
lottery and prohibited by this law., Gam-
hling is & generie term, embracing within
iIts meaning all forms of play or game for
stakes wherein one or the other partici-
pating stands to win or lose as a matter
of chance, Play at lottery is gambling,.
State ex rel. Leahy v. O'Rourke, 115 M
502, 146 P 24 168.

Cash Prize or Merchandise

To constitute a lottery, it is immaterial
whether the prize be given in cash or in
merchandise so long as it was awarded
by chance and a consideration paid for
that chance. State v. Hahn, 105 M 270,
72 P 2d 459, overruled on other grounds
in State v. Bosch, 125 M 566, 242 P 24
477,
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Numbers Games

A numbers game, whether called Chinese
lottery, “The Crown Game,” “The Crown
punchhoard game” or any other name is a
lottery, State ex rel. Olsen v. Crown Cigar
Store, 124 M 310, 220 P 2d 1029,

Punch Boards

Punch boards constitute a lottery. State
ex rel, Harrison v. Deniff, 126 M 109, 245
P 24 140.

In an action for violation of this see-
tion it was no defense that the defendant
had offered to pay for the operation of
such punch boards in accordance with
chapter 201, Laws 1951, which purported
to license trade stimulators such ag punch
boards, since it was not competent for the
legislature to authorize lotteries in view
of section 2, article 19 of the 1889 con-
stitution and the case of State ex rel
Harrison v. Deniff. State v. Tursich, 127
M 504, 267 P 2d 641, 642,

Requigites of Lottery

The legal requisites necessary to charge
the offense of operating a lottery under
this section are the offering of a prize,
the awarding of the prize by chance, and
the giving of a consideration for an op-
portunity to win the prize. State v. Hahn,
105 M 270, 72 P 24 459, overruled on
other grounds in State v. Boseh, 125 M
506, 242 P 2d 477,

Skill Ball

Where county attorney first set out his
charge in the language of this section and
then procceded to set out in detail the
game, while it was conceivable that in pur-
suing this method a prosecutor could plead
himself out of court by detailing faets
which when challenged by demurrer would
show themselves to be without the ban of
the statute, it was not true of this infor-
mation because the essential elements
were supplied by the particulars. State v.
Hahn, 105 M 270, 72 P 24 459, overruled
on other grounds in State v. Boseb, 125
M 566, 242 P 2d 477.

94.8-302. (11149.1)

Application.

94-8-302

Skill or Chance

To defeat a charge of conducting a lot-
tery (styled “skill ball”) it is not ewough
that some skill is invelved in the game;
the test lo be applied in determining
whether a game is one of skill or ehance
being, is not whether it contains an ele-
ment of skill or an elcment of chance, but
which of the two is the dominating ele-
ment that determincs the result of the
game. State v. Hahn, 105 M 270, 72 P 24
459, overruled on other grounds in State
v. Boseh, 125 M 566, 242 P 2d 477,

Slot Machines

The operation of a slot machine is a
lottery and banned by the eriminal laws
of this state. State v. Marck, 124 M 178,
220 P 24 1017; State v. Read, 124 M 184,
220 P 2d 1020; State ex rel. Olsen v.
Crown Cigar Store, 124 M 310, 220 P 24
1029.

Valuable Consideration

The words “pay” a “valuable considera-
tion” used in this section are not synony-
mous with furnishing a good consideration
required as tho basis for an enforceable
contraet according to the context, and
their approved usage, “Congideration” is
defined by section 13-501 as that which is
paid to the promisor “as an induccment.”
What can be obtained free eannot be said
to have been induced by a conmsideration;
hence one purchasing an admission ticket
in order to obtain a chance to win whieh
he can have free of charge, does not pay
consideration for the gratuity. State ex
rel. Stafford v. Fox-Great Falls Theatro
Corp,, 114 M 52, 132 P 2d 689.

‘Where one is required to make an out-
lay of money in order to participate in a
scheme whereby an award is wmade by
chanee, the participant pays valuable eon-
sideration for the chance to participate,
notwithstanding the faet he may also re-
eeive merchandise at the same time that
the outlay is made. State v. Cox, 136
M 507, 349 P 24 104,

This part shall not apply to the pro-

visions of 62-715 through 62-726 or to the giving away of cash or merchan-
dise attendance prizes or premiums by public drawings at agrieultural fairs
or rodeo associations in this state, and the county fair commissioners of
agricultural fairs or rodeo associations in this state may give away at such
fairs cash or merchandise attendance prizes or premiums by public drawings.

History: En, Sec. 2, Ch. 36, L. 1935;
Sec. 94-3002, R, C. M. 1947; redes. 94-8-302
by Sec. 29, Ch. 513, L. 1973; amd. Sec. 18,
Ch. 508, T. 1977.

Amendments

The 1977 amendment substituted “This
part shall not apply to the provisions of
62-715 through 62-726 or” at the begin-
ning of the section for “Thig act shall not
apply.”
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94.8.303. (11150)

CRIMINAL CODE

Punishment for drawing lottery, Every person who

contrives, prepares, sets up, proposes, or draws any lottery is guilty of a

misdemeanor,

History: En. Sec. 581, Pen. C. 1895;
re-en. Sec. 8407, Rev. C. 1907; re-en, Sec.
11150, R. €. M, 1921; Sec. 94-3003, R. C.
M. 1947; redes. 94-8-303 by Sec. 29, Ch.

lottery and banned by the criminal laws
of this state. State v, Marck, 124 M 178,
220 P 24 1017; State v. Read, 124 M 184,
220 P 2d 1020; State ex rel, Olsen v.

513, L. 1973.

Slot Machines
The operation of a slot machine is a

Crown Cigar Store, 124 M 310, 220 P
24 1029,

94.8-304. (11151) Punishment for selling loftery tickets. Every per-
son who sells, gives, or in any manner whatever furnishes or transfers to or
for any other person, any ticket, chance, share or interest or any paper,
certificate or instrument purporting or understood to be or to represent any
ticket, chance, share or interest in, or depending upon the event of any
lottery is guilty of a misdemeanor.

History: En. Sec. 582, Pen. C. 1895;
re-en. Sec. 8408, Rev. C. 1907; re-en. Sec.
11151, R. C. M, 1921, Sec. 94-3004, R. C.
M. 1947; redes. 94-8-304 by Sec. 29, Ch.
513, L. 1973. Cal. Pen. C. Sec. 321.

Nonexistent Lottery

In a proceeding to enjoin a theater cor-
poration from operating “bank night”
drawings as a nuisance under the lottery

8.301) the sole question under the plead-
ings was whether a lottery was being
conducted, not whether defendant was
violating this section; hence where the
evidence failed to prove the existence of
a lottery, the claim advanced thereafter
on appeal that there was also a violation
of this section, beeame immaterial. State
ex rel. Stafford v. Fox-Great Falls Theatre
Corp., 114 M 52, 132 P 24 689.

statute, scetion 94-3001 (renumbered 94-

94.8.306. (11152) Aiding lotteries. Every person who aids or assists,
either by printing, writing, advertising, publishing or otherwise, in setting
up, managing or drawing any lottery or in selling or disposing of any ticket,
chance, or share therein, is guilty of a misdemeanor,

History: En, Sec. 583, Pen. C. 1895; M. 1947; redes. 94-8-305 by Sec. 29, Ch.
re-en. Sec. 8409, Rev. C. 1907; re-en. Sec. 513, L. 1973. Cal. Pen, C. Sec. 322.
11152, R. C. M. 1921; Sec. 94-3005, R. C.

94.8-306. (11153) Lottery offices—advertising lottery offices. FEvery
person who opens, sets up or keeps, by himself, or by any other person, any
office or any other place for the sale of, or for registering the number of any
ticket in any lottery within or without this state, or who by printing, writ-
ing, or otherwise, advertises or publishes the setting up, opening, or using
of, any such office is guilty of a misdemeanor.

History: En. Sec. 584, Pen, C. 1895; M. 1947; redes. 94-8-306 by Sec. 20, Ch.

re-en. Sec. 8410, Rev. C. 1907; re-en. Sec. 513, L. 1973. Cal. Pen. . Sec. 323.
11163, R. ©. M. 1921; Sec. 94-3006, R. C.

94-8-307. (11154) Insuring lottery tickets—publishing offers to insure.
Every person who insures or receives any consideration for insuring for or
against the drawing of any ticket in any lottery whatever, whether drawn
or to be drawn within this state or not, or who receives any valuable con-
gideration upon any agreement to repay any sum or deliver the same, or any
other property if any lottery tieket or number of any ticket in any lottery
shall prove fortunate or unfortunate, or shall be drawn or not be drawn at
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any particular time, or in any particular order, or who promises or agrees
to pay any sum of money, or to deliver any goods, things in action or prop-
erty, or to forbear to do anything for the benefit of any person, with or
without consideration, upon any event or contingency, dependent on the
drawing of any ticket in any lottery, or who publishes any notice or pro-
posal of any of the purposes aforesaid, is guilty of a misdemeanor.

History: En. Sec. 585, Pen. €. 189b6; M, 1947, redes. 94-8-307 by Sec. 29, Ch.
re-en. Sec, 8411, Rev. C. 1907; re-en. Sec. 513, L. 1973. Cal. Pen. C. Sec. 324.
11154, R. C. M. 1921; Sec. 94-3007, R. C.

94.8-308. (11155) Property offered for disposal in lottery forfeited.
All moneys or property offered for sale or distribution in violation of any
of the provisions of this chapter [part], are forfeited to the state, and may
be recovered by information filed, or by an action brought by the attorney
general, or by any county attorney in the name of the state. Upon the filing
of the information or complaint, the clerk of the court, or, if the suit is in a
justice’s court, the justice, must issue an attachment against the property
mentioned in the complaint or information, which attachment has the same
force and effect against such property, and is issued in the same manner as
attachments are issued from the district courts in civil cases.

History: En. Sec. 586, Pen. C. 1895; M. 1947; redes. 94-8-308 by Sec. 29, Ch.
re-en. Sec. 8412, Rev. €. 1907; re-en. Sec. 513, L, 1973. Cal. Pen. C. Sec. 325.
11155, R. C. M. 1921; Sec. 94-3008, R. C.

94-8-309. (11156) Letting building for lottery purposes. Every per-
son who lets or permits to be used, any building or vessel, or any portion
thereof, knowing that it is to be used for setting up, managing, or drawing,
any lottery, or for the purpose of selling or disposing of lottery tickets, is
guilty of a misdemeanor.

History: En. Sec. 587, Pen. C. 1895; M. 1947; redes. 94-8-309 by Sec. 29, Ch.
re-en. Sec. 8413, Rev. C. 1907; re-en. 8ec. 513, L. 1973, Cal. Pen. C. Sec. 326.
11156, R. C. M. 1921; Sec. 94-3009, R. C.

94-8-310. (11157) Lotteries out of this state. The provisions of this
chapter [part] are applicable to lotteries drawn or to be drawn out of this
state, whether anthorized or not by the laws of the state or country where
they are drawn or to be drawn, in the same manner as to lotteries drawn or
to be drawn within this state.

History: En. Sec. 588, Pen. C. 1895; D 1947; redes. 94-8-310 by Sec. 29, Ch.
re-en. Sec. 8414, Rev. €. 1907; re-en, See. 513, L. 1973.
11157, R. ¢. M. 1921; Sec. 94-3010, R. C.

94-8-311. (11158) Punishment. Fvery person convicted of any of the
offenses mentioned in this chapter [part], is punishable by imprisonment in
the county jail not exceeding one year, or by fine not exceeding two thou-
sand dollars, or both.

History: En. Sec. 589, Pen. C. 1895; lottery and banned by the ecriminal laws
re-en. Sec. 8415, Rev. €. 1907; re-en. Sec. of this state. State v. Marek, 124 M 178,
11168, R. C. M. 1921; Sec, 94-3011, R. ©. 220 P 2d 1017; State v. Read, 124 M 184,
M. 1947; redes. 94-8-311 by Sec. 20, Ch. 220 P 24 1020; State ex rel. Olsen wv.
513, L. 1973, Crown Cigar Store, 124 M 310, 220 P 24

1029,

Slot Machines

The operation of a slot machine is a

157



94-8-401

CRIMINAL CODE

Part Four
Gambling

94.8-401,

(11159) Gambling prohibited—penalty. Except as other-

wise provided by law, a person who engages in gambling in any form
with cards, dice, or other implements or devices of any kind wherein any-
thing valuable may be wagered upon the outcome or who keeps any estab-
lishment, place, equipment, or apparatus for such gambling or any agents
or employees for such purpose is guilty of a misdemeanor and is punishable
by a fine of not less than $100 or more than $1,000 or imprisonment not less
than 3 months or more than 1 year or by both such fine and imprisonment.

History: En. Sec. 600, Pen. C, 1895;
amd. Sec. 1, p. 80, L. 1897; amd. Secs. 1,
2 and 3, pp. 166, 167, L. 1901; amd. Sec. 1,
Ch, 115, L. 1907; re-en. Sec. 8416, Rev. C,
19G7; amd, Sec. 1, Ch, 86, L. 1917; re-en.
Sec. 11159, R. C. M. 1921; amd. Sec. 1,
Ch. 153, L. 1937; Sec, 94-2401, R. C. M.
1947; redes. 94-8-401 by Sec, 29, Ch. 513,
L. 1973; amd. Sec. 19, Ch. 508, L. 1977;
Cal, Pen, C, Sec, 330,

Compiler’s Note

The provisos to this section, as they
appeared prior to the 1977 amendment,
weore held unconstitutional in State ex rel.
Harrison v. Deniff and in State ex rel.
Woodahl v, District Court. See annota-
tiony on “Constitutionality” below,

Amendments

The 1977 amendment completely rewrote
this section. For prior version, sec 94-2401
in the parent volume.

Constitutionality

This act and sections 84-5701 and 84-
5702 (since ropealed) authorizing and li-
censing so-called trade stimulators wvio-
lated section 2, article XIX of the 1889
constitution, whieh prohibited the legis-
lature from authorizing Ilotteries. State
ex rel. Iarrison v. Deniff, 126 M 109, 245
P 24 140,

Voters’ approval of gambling option sub-
mitted with 1972 Constitution did not repeal
previous laws against gambling or validate
the 1937 amendment of this seetion previous-
Iy held unconstitutional. State ex rel.
Woodahl v. Distriet Court, 511 P 2d 318.

Amount of Stakes Immaterial

This section makes no distinetion as to
the amount of the stakes involved; hence
it is immaterial that the stakes were
merely treats or cigars. State v. Dumphy,
57 M 229, 187 P 897.

Disposal of Money Found in Slot Ma-
chines

Although provisions for the seizure and

1

destruction of apparatus used for gaming
do not authorize seizure of money con-
tained in slot machines and not found by
the officer seizing them until they were
about to be destroyed by order of court,
it does not follow, in an action for its
conversion by the operator of the ma-
chines, that the taking was unlawful or
that plaintiff was entitled to its return.
Dorrell v. Clark, 90 M 585, 4 P 2d 712.

Federal Travel Act

Sale by out-of-state manufacturers of
punch boards and pull tabs to distributors
in Montana did not constitute facilitation
of unlawful activity in violation of former
Montans gambling laws within the mean-
ing of the Federal Travel Act (18 U.8.0.
§ 1952), United States v. Gibson Speeialty
Co., 507 I 2d 446.

Football Parlay Card

Where football parlay card fixed the
point spread and the odds and gave the
house the benefits of ties, it was an in-
tegral part of the game necessary in order
to play it, and thus a “device” within the
meaning of this section. United States v.
Thompson, 409 F Supp 1044.

Game of Skill as Gambling Device

An innocent game involving the element
of skill alone becomes a gambling device
when players bet on the outcome. State
ex rel. Dussault v. Kilburn, 111 M 400,
109 P 24 1113.

Pinball Machine

A “pinball” machine, equipped with a
sloping plane studded with pins and con-
taining holes into which a small ball,
catapulted by means of a spring, must fall
to enable the player to win and whiceh
pays off in trade checks, is a gambling
deviee under the provisions of this section,
and while the evidence shows that by long
practice a certain amount of skill may be
developed, with the patronizing publie it
is purely a game of chanece, and the build-
ing in which it is used was a nuisance
under former section 94-1002. State ex rel.
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Dussault v. Kilburn, 111 M 400, 109 P 24
1113.

Prosecution of Gambling Laws

Actions for violation of the gambling
laws may be prosecuted under either this
section and scetion 94-8-404 or under for-
mer section 94-1001 et seq., the abatement
law, or under each and all of such sections.
State ex rel. Replogle v. Joyland Club, 124
M 122, 220 P 24 988, 1000.

Slot Machines

A go-called mint vending machine which
by the insertion of a mnickel and pulling
a lever will bring the operator a package
of mint of the value of five cents, and
whiech may or may not in addition bring
to him trade ehecks good for five cents in
trade (and whiech also may be operated
by the inscrtion of a trade check, in which
event trade checks but pot mint may or
may not be paid), is a gambling device;
the machine appeals to the operatotr’s pro-
pensities to gamble and lures him into
continuing his play in the hope that he
may gain an amount much greater than
the amount risked. Marvin v. Sloan, 77
M 174, 250 P 443.

Information charging defendant with
the operation of slot machines was not
subject to demurrer as not charging an
offense. State v. Israel, 124 M 152, 220
P 2d 1003.

There is nothing in thig law that makes
it lawful for any personm or any religious,

94-8-401

fraternal or charitable organization, or
any private home to run, conduct or keep
any slot machine within the state of Mon-
tana, State v. Israel, 124 M 152, 220 P 24
1003.

The operation of all slot machines is
prohibited to all persons without excep-
tion. State e¢x rel. Olsen v. Crown Cigar
Store, 124 M 310, 220 P 24 1029,

Sufficiency of Charge

An information eharging a violation of
the antigambling law in the words of this
section was sufficient, and it was unot
necessary to deseribe the game in detail,
or set out the means by which it was
carried on. State v. Ross, 38 M 319, 99 P
1056.

An information charging defendant with
permitting a game of chance to be played
upon his premises is not defective because
of its failure to set forth the names of the
persons permitted to play. State v. Rad-
milovich, 40 M 93, 105 P 91.

The particular name of a game of
chance played with cards for money,
checks, ete. need not be stated in the
information. State v. Duncan, 40 M 531,
107 P 510.

The allogation that the defendant did
carry om, conduet, and cause to be com-
ducted the game deseribed is suffieient to
charge an offense without regard to the
expression “as owner and proprietor there-
of,” which may be regarded as surplusage.
State v. Tudor, 47 M 185, 131 P 632.

DECISIONS UNDER FORMER LAW

Construction

This section, designed to permit the
playing of ecertain games for amusement
and pastime and as business trade stimu-
lators upon payment of a license, was not
susceptible of a construction allowing use
of trade checks for betting purposes in
the games enumerated. State v. Aldahl,
106 M 390, 78 P 2d 935.

Construction of Amendment

The 1937 amendment to this seetion
which added the licensing provisions did
not affect section 94-8-104, State ex rel.
Replogle v. Joyland Club, 124 M 122, 220
P 24 988.

Redeemable Tokens

The operator of a cigar store and beer
parlor who permitted the game of black-
jack to be played therein with trade
checks ranging in price from five cents to
five dollars, sold by him to the players
and which were redeemable, at the option
of the holder, either in merchandise or
cash, was properly found guilty of violat-

ing this sectiom, State v. Aldahl, 106 M
390, 78 P 2d 935.

Religious, Fraternal and Charitable Or-
ganizations

Religious, fraternal and charitable or-
ganizations and private homes are by
seetion 94-8-403 exempt from the payment
of license fees but are not exempt from
the provisions of this aet which existed
prior to the 1937 amendment. State ex
rel. Replogle v. Joyland Club, 124 M 122,
220 P 24 988; State v. Isracl, 124 M 152,
220 P 2d 1003.

Slot Machines

Slot machines are not included among
the enumerated “hickey” games nor among
the “trade stimulators” from which the
ban was lifted by the 1937 amendment
known as the “Hickey Law.” State wv.
Israel, 124 M 152, 220 P 2d 1003; State
ex rel. Olgsen v, Crown Cigar Store, 124
M 310, 220 P 24 1029.

This seetion, banning the possession of
slot machines, was not repealed by sections
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84-3601 to 84-3610 (since repcaled). State
v. Engle, 124 M 175, 220 P 24 1015; State
ex rel. Olsen v. Crown Cigar Store, 124 M
310, 220 P 2d 1029.

The ban against slot machines was not

04.8.402, 94-8-403. Repealed.
Repeal

Sections 94-8-402, 94-8-403 (Sees. 2, 3,
Ch. 153, L. 1937), relating to gambling

CRIMINAL CODE

lifted by sections 84-5701 and 84-5702
(since repealed). State ex rel. Olsen v.
Crown Cigar Store, 124 M 310, 220 P 24
1029.

licenses, were repealed by See. 27, Ch. 508,
Lawsg 1977,

94.8-404. (11160) Possession of gambling implements prohibited. Any
person who has in hig possession or under hig control or who permits to be
placed, maintained, or kept in any room, space, inclosure, or building owned,
leased, or occupied by him or under his management or control any faro
box, faro layout, roulette wheel, roulette table, erap table, punchboard, or
any machine or apparatus of the kind mentioned in 94-8-401 is punishable
by a fine of not less than $100 or more than $1,000 and may be imprisoned
for not less than 3 months or more than 1 year in the diseretion of the
court, provided that this section shall not apply to a publie officer or to a
person coming into possession thereof in or by reason of the performance
of an official duty and holding the same to be disposed of according to law,

History: En. Sec. 2, Ch. 115, L. 1907;
Sec. 8417, Rev. €. 1907; re-en, Sec. 11160,
R. C. M, 1921; Sec. 94-2404, R. C. M, 1947;
redes. 94-8-404 by Sec. 29, Ch. 513, L. 1973;
amd. Sec. 20, Ch, 508, L. 1977.

Amendments

The 1977 amendment substituted “punch-
board, or any machine or apparatus of the
kind mentioned in 94-8-4017 in the middle
of the section for “slot machine, or any
machine or apparatus of the kind men-
tioned in the preceding section of this
act”; and made minor changes in phrase-
ology, punetuation and style.

Effect of Other Laws

This section wasg not affected by the
1937 amendment to section 94-§-401. State
ex rel. Replogle v. Joyland Club, 124 M
122, 220 P 24 988; State ex rel. Olsen
v. Crown Cigar Store, 124 M 310, 220 P
2d 1029.

94-8-405, (11161)
tricks considered theft.

This seetion, banning the possession of
slot machines, was not repealed by sections
84-3601 to 84-3610 (since repealed). State
v. Fngle, 124 M 175, 220 P 2d 1015; State
ex rel. Olsen v, Crown Cigar Store, 124
M. 310, 220 P 24 1029,

Possession of Equipment

This scetion prohibits mere possession
of gambling equipment and does not re-
quire intent to use it unlawfully; defend-
ant who openly rebuilt and manufactured
gambling devices for shipment to Nevada,
where they were legal, was in violation of
this seetion, State v. Wilson, 160 M 473,
503 P 2d 522,

Prosecution of Gambling Laws

Actions for violation of the gambling
laws may he prosecuted under either this
scetion and seetion 94-8-401 or as a nui-
sance under the abatemeont law, State ex
rel. Replogle v. Joyland Club, 124 M 122,
220 P 24 988.

Obtaining money by means of gambling games or
Iivery person who, by means of any game, device,

sleight-of-hand trick, or other means whatever, by the use of cards or other
implements other than those mentioned in 94-8-406, or while betting on
sides or hands of any such game or play, fraudulently obtains from another
person money or property of any description is guilty of theft of property
of like value.

History: En, Sec. 3, Ch, 115, 1. 1907;
Sec. 8418, Rev. C. 1907; re-en, Sec. 11161,
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near the end of the scetion for “larceny”;
and made minor changes in phraseology
and punctuation.

1973; amd. Sec. 70, Ch. 359, L. 1977; Cal.
Pen. C. Sec. 332,

Amendments
The 1977 amendment substituted “theft”
94-8-406. (11162) Brace and bunco games prohibited. Every person

who uses or deals with or wins any money or property by the use of brace
faro, or of any two-card faro box, or any brace roulette wheel or roulette
table, or any brace apparatus, or with loaded dice or with marked cards, or
by any game commonly known as a confidence game or bunco, is punishable

by imprisonment in the state prison not exceeding five years.

History: En. Sec. 4, Ch. 115, L, 1907;
Sec. 8419, Rev. €. 1907; re-en, Sec. 11162,
R. C, M. 1921, Sec. 94-2406, R. C. M. 1947;
redes. 94-8-406 by Sec. 29, Ch. 513, L. 1973.

Confidence or Bunco Game

Any game which is by this statute out-
lawed may be a confidence or bunco game,
for the design and conduet of those who
use it gives it itz character under this
statute. State v. Hale, 134 M 131, 328 P
24d 930.

Gambling Devices

The games described in this scetion are
purported gambling devieces so contrived,
although masked as legitimate operations,
as to bilk the vietim of his wager by
manipulation. These games do not depend
upon the aective or passive emotions of
the victim. State v. Hale, 134 M 131, 328
P 24 930.

Morocco

Defendant who used and dealt with
game of ‘“Morocco,” a confidence game

and bunco game, to win money from his
vietim was properly convieted of the
crime prohibited by this section. State v,
IHale, 134 M 131, 328 P 24 930.

Penalty

The penalty of violating this statute is
imposed upon every person who uses or
deals with any game eommonly known as
a confidence game or bunco, as well as
one who wins. State v. Hale, 134 M 131,
328 P 2d 930.

Purpose of Statute

This statute is aimed at the person who
uges or deals with a confidence game, or
bunco game, and not so much against the
inanimate paraphernalia so wused. State
v. Hale, 134 M 131, 328 P 24 930.

Separate and Distinct Crime

This statute covers a separate and dis-
tinet erime from that covered by former
section 94-1806. State v. Hale, 134 M 131,
328 P 24 930.

94.8-407. (11163) Soliciting or persuading persons to visit gambling
resorts prohibited. Any person who persuades or solicits another to visit
any room, tent, apartment or place used, or represented by the person
soliciting or persuading to be a place used for the purpose of running any of
the games prohibited by this act, shall be punished by a fine of not less than
one hunded dollars nor more than one thousand dollars, or imprisonment
not less than three months nor more than one year, or by both such fine and
imprisonment in the county jail.

History: En, 8Sec. 5, Ch. 115, L. 1907;
Sec. 8420, Rev. C. 1907; re-en., Sec. 11163,
R. C. M. 1921; Sec. 94-2407, R. C. M. 1947;

redes. 94-8-407 by 8ec. 29, Ch. 513, L.
1973. Cal. Pen. C. Sec. 318.

94.8.408, (11164) Penalty for second offense. Every person who, hav-
ing been convicted of a violation of any of the provisions of this aet, which
is punishable by fine, commits another such violation after such convietion,
is punishable by a fine of not less than five hundred nor more than one
thousand dollars, and by imprisonment in the county jail for not less than
six months nor more than one year.

History: Bn. Sec. 6, Ch. 115, L. 1907;
Sec. 8421, Rev. C, 1907; re-en. Sec. 11164,

R. C. M. 1921; Secc. 94-2408, R, C. M. 1947;
redes. 94-8-408 by Sec. 29, Ch. 513, L, 1973.
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94-8.409.

(11165) Maintaining gambling apparatus a nuisance.

CRIMINAL CODE

Any

article, machine or apparatus maintained or kept in violation of any of the
provisions of this act is a public nuisance, but the punishment for the main-
taining or keeping of the same shall be as provided in this act.

History: Bn. Sec. 7, Ch. 115, L. 19807;
re-en, Sec. 8422, Rev. C. 1907; re-en. Sec.
11166, R. C. M. 1921; Sec. 94-2409, R. C.
M, 1947; redes. 94-8-409 by Sec, 29, Ch.
513, L, 1973,

Nuisances

Any artiels, machine or apparatus main-
tained or kept in violation of any of the
provisions of sections 94-8-401 or 94-8-404
is a public nuisance. State ex rel. Olsen

94-8-410. (11166)
and apparatus.

v. Crown Cigar Store, 124 M 310, 220 P
2d 1029,

Slot Machines

The using, operating, keeping, and main-
taining for use, of slot machines consti-
tutes a nuisance. State ex rel. Replogle v,
Joyland Club, 124 M 122, 220 P 24 988;
State v. Israel, 124 M 152, 220 P 2d
1003; State ex rel. Brown v. Buffalo
Rapids Club, 124 M 172, 220 P 24 1014.

Duty of public officer to seize gambling implements
It shall be the duty of every officer authorized to make

arrests, to seize every machine, apparatus, or instrument answering to the
description contained in this act, or which may be used for the carrying on
or condueting of any game or games mentioned in this act, and to arrest the
person actually or apparently in possession or control thereof, or of the
premises in which the same may be found, if any such person be present at
the time of the seizure and to bring the machine, apparatus, or instrument
and the prisoner, if there be one, before a committing magistrate,

History: En, Sec, 8, Ch. 115, L. 1907;
Sec. 8423, Rev. C. 1907; re-en. Sec. 111686,

R. ¢. M. 1921; Sec. 94-2410, R. C. M. 1947;
redes. 94-8410 by 8ec. 29, Ch. 513, L.

Destruction of Machines

Decree requiring sheriff to sell seized
glot machines was amended on appeal to
require the sheriff to destroy them, State

1973. ex rel. Replogle v. Joyland Club, 124 M
122, 220 P 24 988.
94-8-411. (11167) Duty of magistrate to retain gambling implement or

apparatus for trial. The magistrate before whom any machine, apparatus,
or instrument is brought pursuant to 94-8-410 must, if there is a prisoner and
if he holds such prisoner, cause the machine, apparatus, or instrument to be
delivered to the county attorney to be used as evidence on the trial of such
prisoner. If there is no prisoner or if the magistrate does not hold the
prisoner, the magistrate must eause the immediate and public destruction
of the machine, apparatus, or instrument in his own presence. No person
owning or claiming to own any such machine, apparatus, or instrument so
destroyed has any right of action against any person or against the state,
county, or city for the value of such article or for damages. It is the duty
of the county attorney to produce such articles in court on the trial of the
case. It is the duty of the trial court, after the disposition of the case and
whether the defendant is convieted, acquitted, or fails to appear for trial,
to cause the immediate and public destruction of any such article by the
sheriff or any other officer or person designated by the court.

History: En. Sec, 9, Ch. 115, L. 1907; Amendments

Sec, 8424, Rev. C. 1907; re-en, Sec. 11187,
R. C. M. 1921; Sec. 94-2411, R. C. M, 1947;
redes. 94-8-411 by See. 29, Ch. 513, L.
1973; amd, Sec. 21, Ch. 508, L, 1977,

The 1977 amendment substituted “94-8-
410” in the middle of the first sentence
for “the preceding section”; and made
minor changes in phraseology and punc-
tuation.
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Return of Machines Erroneous procceding hefore the disposition of the

Tt was error for distriet court to order c¢ase and the order was void ab initio.
slot machines and other gambling equip- State v. Israel, 124 M 152, 220 P 2d
ment returned to defendant on an ex parte 1003.

94.8-412, (11167.1) Disposal of moneys confiscated by reason of viola-
tion of gambling laws. All moneys seized or taken by any peace officer and
confiscated by order of any court, by reason of a violation of the gambling
laws of the state of Montana, shall be deposited with the county treasurer
of the county in which such seizure and confiscation was made, and shall be
credited to the poor fund of the eounty.

History: En. Sec. 1, Ch. 26, L. 1933;
Sec. 94-2412, R. C. M. 1947; redes, 94-
8.412 by Sec. 29, Ch. 513, L. 1973.

94.8-413. (11168) Repealed.

Repeal places where gambling is conducted, was
Seetion 94-8-413 (See. 10, Ch. 115, L. repealed by Sce. 27, Ch. 508, Laws 1977.
1907), relating to peace officers entering

94.8-414. (11169) Duty of public officer to make complaint, Every
county attorney, sheriff, constable, chief of police, marshal, or police officer
must inform against and make complaint and diligently prosecute persons
whom they know, or concerning whom they may be informed, or whom they
may have reasonable cause to believe to be offenders against the provisions
of this act. The neglect or refusal of any such officer to make complaint
against or diligently prosecute persons he has reasonable cause to believe
to be offenders against the provisions of this act shall be deemed sufficient
cause for removal from office.

History: En, Sec, 11, Ch. 115, L. 1907; and the district court granted the motion,
Sec. 8426, Rev. C, 1907; re-en, Bec. 11169, the stamp of judicial approval overcame

R. C. M. 1921; Sec. 94-2414, B. C. M. 1947; thg presumption otherwise arising under
redes. 94-8414 by Sec. 29, Ch. 513, L. fthis section that failure to prosecute con-

1973, stituted sufficient grounds for removal of

) the county attorney from office, and the

Failure to Diligently Prosecute district judge erred in ordering his re-

Where county attorney moved to dis- moval. State ex rel. Forsythe v. Coate,
miss for lack of evidence charges against — M —, 552 P 24 60,

four persons accused of cheating at cards

94.8-415. (11170) Duty of mayors to enforce law. It shall be the duty
of every mayor of every town or city in this state to cause this act to be
diligently enforced and to cause the police officers of his ¢ity or town to
arrest and to make complaint against any and all persons whom he or they
know, or have reasonable cause to believe to be offenders against any of the
provisions of this aet.

History: BEn. Sec. 12, Ch, 115, L. 1907; redes. 94-8-415 by Sec. 29, Ch. 513, L.

Bec, 8427, Rev. O, 1907; re-en. Sec. 11170, 1973.
R. 0. M. 1921; Sec. 94-2415, R. C. M. 1947,

94.8-416. (11171) Officers neglecting duty subject to forfeiture of
office. Every county attorney, sheriff, mayor, constable, chief of police,
marshal, or police officer who shall refuse or neglect to perform any of the
duties imposed upon him by any of the provisions of this act, shall be guilty
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of a misdemeanor and be punishable by a fine of not less than one hundred
nor more than three thousand dollars, or imprisonment for not less than six
months nor more than one year in the county jail. A convietion under this
section shall, unless set aside, also work a forfeiture of the office of such
officer and operate as a removal from office. But a prosecution under this
section shall not bar or interfere with any proceeding or action for removal
from office which may be brought under any other provision of law or stat-
ute, nor affect or limit the effect or operation of any other statute regarding
removals or suspensions from office.

History: En. Sec, 13, Ch, 115, L. 1907; R. ¢. M. 1921; Sec. 94-2416, R. C. M. 1947;
Sec. 8428, Rev. C. 1907; re-en. Sec. 11171, redes. 94-8-416 by Sec. 29, Ch, 513, L. 1973.

94.8-417. (11172) Receiving money fo protect offenders prohibited.
Every state, county, eity, or township officer, or other person, who shall ask
for, receive, or colleet any money or valuable consideration, either for his
own or for the publie use, or the use of any other person or persons, for and
with the understanding that he will protect or exempt any person from
arrest or eonvietion for any violation of the provisions of this act, or that he
will abstain from arresting or prosecuting, or causing to be arrested or
prosecuted, any person offending against any of the provisions of this aet,
or that he will permit any of the things prohibited by this act to be done or
carried on, and every such state, county, city, or township officer who shall
grant, issue, or deliver, or cause to be issued or delivered to any person or
persons, any license, permit, or other privilege giving or pretending to give
any authority or right to any person or persons to carry on, conduet, open,
or cause to be conducted or opened or carried on, any game or games which
are forbidden by any of the provisions of this aet, is guilty of a felony.

History: En. Sec. 14, Ch, 115, L. 1907; rtedes. 94-8-417 by Sec. 29, Ch. 513, L.

Sec. 8429, Rev, €. 1907; re-en, Sec. 11172, 1973, Cal. Pen. C. Sec. 337.
R. C. M, 1921, Sec. 94-2417, R. C. M. 1947;

94.8-418, (11173) Losses at gambling may be recovered in civil action,
If any person, by playing or betting at any of the games prohibited by this
act, loses to another person any sum of money, or thing of value, and pays
or delivers the same, or any part thereof, to any person connected with the
operating or conducting of such game, either as owner, or dealer, or opera-
tor, the person who so loses and pays or delivers may, at any time within
sixty days next after the said loss and payment or delivery, sue for and
recover the money or thing of value so lost and paid or delivered, or any
part thereof from any person having any interest, direct or contingent, in
the game, as owner, backer, or otherwise, with costs of suit, by eivil action
before any court of competent jurisdiction, together with exemplary dam-
ages, which in no case shall be less than fifty nor more than five hundred
dollars, and may join as defendants in said suit, all persons having any
interest, direet or contingent, in such game as backers, owners, or otherwise,

History: En. Sec. 15, Ch. 115, L. 1907; Constitutionality
Sec. 8430, Rev. C. 1907; re-en, Sec. 11173, The antigambling law was not rendered
R. C. M. 1021; Sec. 94-2418, R. C. M. 1947;  iny3]id by the insertion of this section.
redes. 94-8-418 by Sec. 29, Ch. 513, L. The right to exemplary damages thus given
1973. ig in the nature of a penalty and consti-
tutes a part of the penalty provided by
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the act. State v. Ross, 38 M 319, 99 P
1056.

Racing Entry Fee

A complaint in an action to recover the
amount of two dollars lost by plaintiff
a¢ an alleged bet on a horse race, with ex-
emplary damages, under this seetion, alleg-
ing in substance that defendant fair as-
sociation had given notice that it would
conduet horse racing for purses, at which
any owner or co-owner of a horse eom-
peting in the races would be required to
pay an entrance fee of two dollars and
that no person other than such owner or

94-8-421

co-owners would be permitted to pay an
entrance fee; that plaintiff, representing
himself to be a co-owner of a certain
horse, paid the required fee; that the
horse did not win; that the purse plus
an amount equal to the entrance fees for
that horse was paid to the owners of
the winning horse; that the purse was
made up of funds belonging to the assoeia-
tion and that the association did not
have any interest in the outcome of the
race, etc.,, did mnot state a cauge of ae-
tion and demurrer thereto was properly
sustained. Toomey v. Penwell, 76 M 166,
245 P 943.

94.8.419. (11174) Action may be brought by any dependent person.
If any person losing such money or thing of value does not, within sixty
days, without collusion or deceit, sue and with effect prosecute for the
money or thing of value so lost and paid or delivered, any person, or a
guardian of any person, dependent in any degree for support upon or en-
titled to the earnings of such persons losing said money or thing of value, or
any citizen for the use of the person so dependent, may, within one year, sue
for and recover the same, with costs of suit and exemplary damages as
aforesaid, against any and all persons having any interest, direct or con-
tingent, in the said game as backers, owners, or otherwise, as aforesaid.

History: En. S8ec. 16, Ch. 115, L. 1907; redes. 94-8.419 by Sec. 29, Ch 513, L.
Sec, 8431, Rev. C. 1907; re-en. Sec. 11174, 1973.
R. C. M. 1921; Sec. 94-2419, R. C. M. 1947;

94-8.420, (11175) Pleadings in actions to recover moneys lost, In the
prosecutions of such actions it shall be sufficient for the complaint to allege
that the defendant is indebted to the plaintifi’s use, the money or thing of
value so lost and paid or delivered, whereby the plaintiff’s action acerued to
him, or to the person for whose use the suit is brought, without setting forth
the special matter. In case suit is brought by a plaintiff for the use of
another person, that fact and the name of the person for whose use the suit
is brought shall be stated.

History: En. Sec. 17, Ch. 115, L. 1907;
Sec. 8432, Rev. C. 1907; re-en. Sec. 11175,
R. C. M, 1921; Sec. 94-2420, R. . M, 1947;

redes. 94-8-420 by Sec. 29, Ch. 513, I.
1973.

94-8-421. (11176) Compelling testimony in such actions. Every person
liable in a civil action under this act may be compelled to answer, upon oath,
interrogatories annexed to the complaint in such eivil action for the purpose
of discovery of his liability; and upon diseovery and repayment of the
money or other thing, the person discovering and repaying the same, with
costs and such an amount of exemplary damages as may be agreed upon by
the parties, or fixed by the court, shall be acquitted and discharged from
any further or other forfeiture, punishment, penalty, or prosecution he or
they may have incurred for so winning such money or thing, discovered
and repaid,

History: En. Sec. 18, Ch. 115, L. 1907;
Sec. 8433, Rev. C. 1907; re-en., Sec. 11176,
R. C. M. 1921; Sec. 94-2421, R. €. M. 1947;
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94-8.422. (11177) Lessor of buildings used for gambling purposes
treated as principal. Whenever premises are occupied for the doing of any
of the things or running any of the games prohibited by this part, the lease
or agreement under which they are so occupied shall be absolutely void at
the instance of the lessor, who may at any time obtain possession by ecivil
action or by action of unlawful detainer. If any person leases premises for
any such purpose or knowingly permits them to be used or occupied for
such purpose or purposes or, knowing thern to be so occupied or used, fails
immediately to prosecute in good faith an action or proceeding for the
recovery of the premises, such lessor shall be considered in all cases, civil and
criminal, as a principal in running the games or doing the things run or done
in such building in violation of this part and shall be dealt with and pun-
ished accordingly.

History: En. Sec. 19, Ch. 115, L, 1907;
Sec. 8434, Rev. C. 1907; re-en. Sec. 11177,
R. C. M, 1921; Sec. 94-2422, R. C, M, 1947;
redes, 94-8-422 by Sec. 20, Ch. 513, L.
1973; amd. Sec. 22, Ch. 508, L. 1977,

Amendments

The 1977 amendment substituted “this
part” for “this aet” in two places; substi-
tuted “unlawful detainer” for ‘foreible
detainer” at the end of the first sentence;
and made minor changes in phraseology
and punctuation.

94.8-423. (11178) Immunity of witnesses, No person shall be exeused
from attending or testifying or producing any books, papers, documents, or
any thing or things, before any court or magistrate upon any investigation,
proceeding or trial for a violation of any of the provisions of this act, upon
the ground or for the reason that the testimony or evidence, documentary
or otherwise, required of him, may tend to conviet him of a crime, or to
subject him to a penalty or forfeiture; but no person shall be prosecuted
or subjected to any penalty or forfeiture for or on account of any trans-
action, matter or thing concerning which he may so testify or produce evi-
dence of, documentary or otherwise; and no testimony or evidence so given
or produced shall be received against him in any civil or criminal proceed-
ing, action, or investigation,

History: En. Sec. 20, Ch. 115, L. 1907;
Sec. 8435, Rev. €. 1907; re-en. Sec. 11178,
R. C. M. 1921; Sec, 94-2423, R. C. M. 1947;
redes, 94-8-423 by 8Bec. 29, Ch. 513, L.
1973.

Failure to Claim Immunity

Even though it be assumed that this
section is broad enough to include testi-
mony before a grand jury it would have
no application where defendant failed to
claim either privilege or immunity when
called before the grand jury. State v.
Saginaw, 124 M 225, 220 P 24 1021, distin-
guished in 130 M 299, 300 P 24 952.

94-8-424.

Grand Jury Testimony

The words “grand jury” should not be
read into the phrase “court or magistrate.”
State v. Saginaw, 124 M 225, 220 P 24
1021.

Defendant cannot, becanse of testimony
before grand jury, be immune from prose-
cution for offense charged in information
filed by county attorney weeks before im-
panelment of a grand jury. State v. Sagi-
naw, 124 M 225, 220 P 24 1021; State v.
McRae, 124 M 238, 220 P 24 1025, distin-
guished in 130 M 299, 300 P 2d 952.

(11179) Ordinances concerning gambling, No ordinance re-

garding gambling or gambling houses may be passed by any city, town,
county, or other political subdivision of the state except in compliance with

62-701 through 62-736.

History: En. Sec. 21, Ch. 115, L. 1907;
Sec, 8436, Rev. €, 1907; re-en. Sec. 11179,
R. C. M, 1921; Sec. 94-2424, R. C. M, 1947;

redes, 94-8-424 by Sec, 29, Ch, 513, L. 1973;
amd. Sec, 23, Ch, 508, L. 1977.
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Amendments

The 1977 amendment rewrote the see-
tion which read: “Upon the passage of
this act, all ordinances and parts of ordi-
nances of cities and towns in this state

94-8-425 to 94-8-427.
Repeal

Sections 94-8-425 to 94-8-427 (Seecs. 3, 4,
Ch. 20, L. 1909; Sees. 3, 4, Ch, 92, L. 1909;

(11181-11183)

94-8-431

regarding gambling and gambling houses
shall be inoperative and void, and there-
after no ordinance regarding gambling or
gambling houses shall be passed by any
city or town.”

Repealed.

aiding gambling, punishment of gambling,
and effective date of the provisions, were
repealed by Sec. 27, Ch, 508, Laws 1977.

Bees. 2, 3, 5, Ch, 55, L. 1915), relating to

94-8-428, Slot machines—possession unlawful. From and after the pas-
sage and approval of this act, it shall be a misdemeanor and punishable,
as hereinafter provided, for any person to use, possess, operate, keep or
maintain for use or operation or otherwise, anywhere within the state of
Montana, any slot machine of any sort or kind whatsoever.

History: En, Sec. 1, Ch, 197, L. 1949;

Sec. 94-2429, R. O, M. 1947; redes, 94-
8-428 by Sec. 29, Ch. b13, L. 1973.

94-8.429, 8lot machine defined. A slot machine is defined as a machine
operated by inserting a coin, token, chip, trade check, or paper currency
therein by the player and from the play of which he obtains or may obtain
money, checks, chips, tokens, or paper currency redeemable in money., Mer-
chandise vending machines where the element of chance does not enter into
their operation are not within the provisions of this part.

History: En. Sec, 2, Ch. 197, L, 1949;
Sec, 94-2429, R. C, M. 1947; redes. 94-8-429
by Sec, 29, Ch. 513, L. 1973; amd. Sec. 24,
Ch. 508, I.. 1977.

Amendments
The 1977 amendment inserted “or paper

currency” in two places in the first sen-
tence; substituted “thigz part” for ¢“this
act” at the end of the section; and made
minor changes in phraseology and pune-
tuation.

94.8-430. Person or persons defined. In addition to their ordinary

meaning, the word “person” or “persons”, as used in this part, includes
both natural and artificial persons and all partnerships, corporations, as-
soclations, clubs, fraternal orders, and societies, including religious, fra-
ternal, and charitable organizations.

History: En, Sec, 3, Ch. 197, L. 1949;
Sec, 94-2431, R. C. M, 1947; redes, 94-8-430
by Sec., 29, Ch, 513, L. 1973; amd. Sec. 25,

Amendments

The 1977 amendment substituted “this
part” for “this act” in the middle of the

Ch., 508, L. 1977, section; and made minor changes in

phraseology and punctuation.

94.8-431. Penalty for possession or permitting use of slot machine. Any
person, partnership, club, society, fraternal order, corporation, cooperative
association or any other person, individual, or organization who violates any
of the provisions of this act or who permits the use of any slot machine, as
herein defined, on any place or premises owned, oceupied, or controlled by
him or it is guilty of a misdemeanor and is punishable by a fine of not less
than $100 or more than $1,000 or by imprisonment in the county jail for not
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less than 3 months or more than 1 year or by both such fine and imprison-

ment,

History: FEn, 8ec. 4, Ch. 197, L, 1949;
Sec, 94-2432, R, C. M, 1947; redes. 94-8-431
by Sec. 29, Ch, 513, L. 1973; amd, Sec. 26,
ch. 508, L. 1977,

Amendments

The 1977 amendment inereased the max-
imum fine from $500 to $1,000; inecreased
the jail term from 30 duys to 6 months to
3 months to 1 year; and made minor
changes in plhraseology and punetuation,

Separability of Provisions

Seetion 6 of Ch. 197, Laws 1949 read
“If any part of this act shall be declared
by any court of competent jurisdietion to
be unconstitutional, sueh unconstitution-
ality shall not affeet the validity of the
remaining parts of this aet.”

Repealing Clauses

Section 32 of Ch. 513, Laws 1973 read
“Sections 94-101 through 94-103, 94-105
through 94-119, 94-201 through 94-206, 94-
301 through 94-306, 94-501 through 94-506,
94-601 through 94-605, 94-701 through 94-
705, 94-801 through 94-807, 94-809 through
94-811, 94-901 through 94-909, 94-1001
through 94-1011, 94-1101 through 94-1103,
94-1106, 94-1201 through 94-1209, 94-1301
through 94-1307, 94-1501 through 94-1519,
94-1601 through 94-1617, 94-1701 through
94-1707, 94-1801 through 94-1831, 94-1901
through 94-1904, 94-2001 through 94-2014,
94-2101 through 94-2104, 94-2202, 94-2301
through 94.2321, 94-2501 through 94-2515,
94-2601 through 94-2604, 94-2701 through
94-2726, 94-2801 through 94-2811, 94-2901
through 94-2919, 94-3109, 94-3111, 94-3202
through 94-3208, 94-3210, 94-3211, 94-3301
through 94-3344, 94-3401, 94-3402, 94-3501
through 94-3512, 94-3514 through 94-3521,
94-3523, 94-3524, 94-3528, 94-3533 through
94-3549, 94-3551 through 94-3554, 94.3556
through 94-3566, 94-3570 through 94-3572,
94-3574 through 94-3577, 94-3581 through
94-35-101, 94-35-104 through 94-35-108, 94-
35-110 through 94-35-122, 94-35-124 through
94-35-134, 94-35-137 through 94-35-147, 94-
35-149 through 94-35-151, 94-35-163 through
94-35-171, 94-35-175, 94-35-177 through 94-
35-183, 94-35-187 through 94-35-198, 94-35-
201, 94-35-202, 94-35-208 through 94-35-265,
94-35-269, 94-35-272, 94-35-274, 94-35-275,
94-3601 through 94-3619, 94-3701 through
94-3704, 94-3801 through 94-3813, 94-3901
through 94-3920, 94-4001 through 94-4005,

94-4101 through 94-4120, 94-4201 through
94-4208, 94-4301 through 94-4303, 94-4401
through 94-4427, 94-4501, 94-4502, 94-4601
through 94-4607, 94-4701 through 94-4715,
94-4718 through 94-4725, 94-4801, 94-4802,
94-4804, 94-4806, 94-4808, 94-4809, 94-5001
through 94.5005, 94-5101 through 94-5116,
94-5201, 94-5202, 94-5301 through 94-5314,
94-5501 through 94-5516, 94-5701 through
94-5708, 94-6414 through 94-6421, 94-6423
through 94-6425, 94-6429, 94-6808.1 through
94-6808.5, 94.7208, 94-7211 through 94-
7220, 94-7240, 94-7307, 94-8508 through 94-
8510, 94-8803, 94-8804, 94-9001, 94-9005
through 94-9007, 94-9201 through 94-9214,
94-9307, 94-9901 through 94-9908, 94-401-1
through 94-401-3, 94-501-1 through 94-501-
32, 94-801-1, 94-801-2, 94-1001-1 through
94-1001-11, 95-2006, 95-2206 R. C. M. 1947,
and all acts and parts of acts in conflict
herewith are repealed.”

Seetion 27 of Ch. 508, Laws 1977 read
“Sections 84-5703 through 84-5719, 94-8-
402, 94-8-403, 94-8-413, 94-8-425, 94-8-426,
and 94-8-427, R. C. M. 1947, are repealed.”

Effective Date

Section 33 of Ch. 513, Laws 1973 read
“The Montana Criminal Code and all other
provisions of this aet are effective Janu-
ary 1, 1974, and shall apply to all of-
fenses alleged to have been committed on
or after that date. The Montana Criminal
Code and all other provisions of thia act
do not apply to offenses committed prior
to its effective date and prosecutions for
such offenses shall be governed by the
prior law, which is continued in effect for
that purpose, as if this act were not in
force, For the purposes of this section, an
offense was committed prior to the ef-
fective date of this act if any of the ele-
ments of the offense occurred prior there-
to.”

Separability Clause

Section 34 of Ch. 513, Laws 1973 read
“It is the intent of the legislative as-
sembly that if a part of this act is in-
valid, all valid parts that are severable
from the invalid part remain in effect.
If & part of this act is invalid in one
or more of its applications, the part re-
mains in effeet in all valid applications
that are severable from the invalid ap-
plications,”
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Bhowing the location in the Criminal Code of 1973 (or other titles) of provisions
similar to those contained in the original Title 94, Revised Codes of Montana, 1947

R.C.M., 1947 Montana
Title 94 Old Bubject Criminal Code Subject
Section Matter of 1973 Matter
101 Construction of penal 94-1-102(2) General purposes and prin-
statutes ciples of construction
102 Provisions similar to ex- None
isting law how econ-
strued
103 Effect of code upon past 94-1-103 Application to offenses eom-
offenses mitted before and after
enactment
104 Repealed in 1947
105 What intent to defraud  94-2-101(52) Definition of “purposely”
1s sufficient
1068 Civil remedies preserved 94-1-104(1) Civil liability and remecdies
preserved
107 Proceedings to impeach  94-7-401(5) Official misconduet

or remove officers and
others preserved
108 Authority of court-mar- 94-1-104(2) Contempt power preserved
tial preserved—courts
of justice to punish for

contempt
109 Sections declaring erimes  95-2212 HSentence to be imposed by
punighable — duty of judge
court 95-2206 Scntence
110 Punishments, how deter- None
mined
111 Witness’ testimony may  95-1807 Immunity of witnesses

be read against him on
prosecution for perjury

112 Crime and public offense  94-2-101(15), Definitions of “felony,” “mis-
defined (80) and demeanor” and “offense”
(36)
113 Crimes, how divided 94-2-101(15) Definitions of “felony” and
and (30) “misdemeanor”’
114 Felony and misdemeanor  94-2-101(15) Definitions of “felony” and
defined and (30) “migdemeanor”
115 Punishment of felony, 95-2206 Sentence
when not otherwise pre-  95-2206.4 When no felony penalty is
seribed speeified
94-31-105 Classification of offense
116 Punishment of misde- 95-2206.3 When no penalty is specified

meanor, when mnot
otherwise prescribed

117 To constitute e¢rime there  94-2-102 Voluntary acts
must be unity of act  94-2-103 General requirements of
and intent culpability
94-2-101 General definitions
94-2-105 Causal relationships between

econduet and result

169



CRIMINAL CODE OF 1973

R.C.M., 1947 Montana
Title 94 Old Subject Oriminal Code Bubjeet
Matter of 1973 Matter
118 Intent, how manifested 94-2-102 Voluntary acts
and who considered of  94-2-103 General requirements of
sound mind culpability
94-2-101 General definitions
94-2-104 Absolute liability
95-501 10 95-509 Competency of the accused
119 Drunkenness no excuse 94-2.109 Responsibility of intoxicated
for ecrime—when it may person
be considered—how in-  95-501 to 95-508 Competency of the accused
sanity must be proven
201 Who are capable of com- 94-2-109 Responsibility of intoxicated
mitting erimes person
94-2-102 Voluntary acts
94-3-110 Compulgion.
95-501 to 95-509 Competency of the aceused
202 Who are liable to punish-  95-304 State eriminal jurisdietion
ment
203 Clagsification of parties 94-2-106 Acecountability for conduet
to crime of another
94-2-107 When accountability exists
204 Who are principals 94-4-101 Bolicitation
94-2-106 Accountability
205 Who are accessories 94-7-303 Obstrueting justice
206 Punishment of accessories  94-7-303 Obstructing justice
94-2-108 Beparate conviction of per-
sons accountable
301 Pemalty for abandonment  94-5-608 Nonsupport
or failure to support
wife
302 Orders which may be en- 94-5-608(4) Fine or forfeiture of bond
tered by the court 95-2216(e) Earnings of prisoners
303 Cortain proof made prima  94-5-607(3) Evidence of violation of
facie evidence duty
304 Desertion or abandon- 94-5.607 Endangering the welfare of
ment of child or ward children
a, felony—suspension of  94-5-608 Nonsupport
sentence, when
305 Dispoging of child for None
mendicant business
306 Cruelty to children 94-5-607 Endangering the welfare of
children
10-901 to Reports of child negleet or
10-905 abuse
401 Administering drugs, ete.,, 94-5-611 Repealed
with intent to produce
miscarriage
402 Submitting to an attempt 94-5-612 Repealed
to produce misearriage
501 Purpose of aet—short Nome
title
502 Arson — first degree —  94-6-104 Argon
burning of dwellings
503 Arson ~— second degree  94-6-103 Negligent arson
—burning of buildings, 94-6-102 Criminal mischief

ete., other than dwell-
ings
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R.C.M., 1947 Montana
Title 94 O1d Subject Criminal Code Subject
Seetion Matter of 1973 Matter
504 Arson — third degree—  94-6-102 Criminal mischief
burning of other prop-
erty
505 Arson—fourth degree—  94-4-103 Attempts
attempt to burn build- 94-4-101 Solicitation
ings or property
506 Burning to defraud in- 94-6-102(c) Criminal mischief
surer
601 Agsault in first degree 94-5-202 Aggravated assault
602 Agsgult in second de- 94-5-201 Agsault
gree 94-5-202 Aggravated assault
603 Agsault in third degree 04-5-201 Agsault
604 Agsaults with caustie 94-5-202 Aggravated assault
chemicals, ete.
605 Use of foree not unlawful  94-3-102 Use of forece in defense of
person
04-3-103 Use of force in defense of
occupied structure
94-3-104 TUse of force in defenmse of
other property
04-3-105 Use of force by aggressor
94-3-106 Use of force to prevent es-
cape
94-3-107 Use of force by parent
95-602(b) Method of arrest
701 Bigamy defined 94-5-604 Bigamy
702 Fxceptions 94-5-604(1)(¢) Invalid judgment of divorce
or annulment
703 Punishment for bigamy 94-5-604(2) Punishment for bigamy
704 Marrying a husband or 94-5-605 Marrying a bigamist
wife of another
705 Incest 94-5-606 Incest
801 Giving bribes to judges, 94-7-102 Bribery in official and politi-
jurors, referees, ete. cal matters
802 Receiving bribes by ju- 94-7-102 Bribery in official and politi-
dicial officers, jurors, cal matters
ete.
803 Extortion 94-7-102(c) Bribery in official and polit-
ical matters
804 Improper attempts to in-  94.7-102 Bribery in offieial and politi-
fluence jurors, referees, cal matters
ete. 94-7-103 Threats and other improper
influence in official and
political matters
805 Misconduet of jurors, ref-  04-4-103 Attempt
ereed, ete. 94-4-101 Solieitation
94-7-103 Threats and other improper
influence in official and
political matters
94-7-401(1)(a) Official misconduet
806 Embracery 94-7-102 Bribery In official and politi-
cal matters
94-7-103 Threats and other improper

influence in official and
political matters
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R.C.M,, 1947 Montana
Title 94 Old Subjeet Criminal Code Bubject
Section Matter of 1973 Matter
807 Misconduet of officers  94-7-103(e) Threats and other improper
having charge of jury influence in official and
political matters
94-7-401 Official misconduct
808 Justice or constable pur- 16-3607 No change in text
chasing judgment
809 Convieted officer to for-  94-7-401(4) Official misconduct
feit and be disqualified
from holding office
810 Bribery of school trustees  94-7-102 Bribery in official and politi-
cal matters
811 Offender a competent wit-  95-1807 Immunity from prosecution
ness
901t0 903  Burglary 94-6-204 Burglary
904 Word “enter” defined 94-6-201 Definition of {crms
905 Nighttime defined None
906, 907 Burglary with explosives  94-6-204 Burglary
908 Possession of burglarious  94-6-205 Possession of burglary tools
instruments
909 Carrying a deadly weap- 94-5-202 Aggravated assault
on 94-4-103 Attempt
1001t01011 Common nuisance — al-  94-8-107 Public nuisances
eohol, opium, prostitu-
tion, and gambling
1101 Criminal conspiracy 94-4-102 Congpiracy
1102 No other conspiracies None
punishable eriminally
1103 Overt act, when neecessary  94-4-102(1) Conspiracy
1104 Unlawful trusts and mo- 5i-401 No change in text
nopolies
1105 Certain agreements he- 51-402 No change in text
tween laborers ex-
cepted
1106 Persons not to be excused  95-1807 Immunity from prosecution
from testifying
1107 and Diserimination in pur- 51-403 and No change in text
1108 chage price of commod- 51-404
ities
1109 Penalty for diserimina- 51-405 Minor changes in text
tion in purchases
1110 to Cumulative remedies, dis- 51-406 to No change in text
1112 erimination in sales 51-408
1113 Penalty for diserimina- 51-409 Minor changes in text
tion in sales
1114 to Cumulative remedies, 51-410to No change in text
1118 pooling by warchouse- 51-414
men, destruction of
food
1201 Overdriving animals 94-8-106(1)(a) Cruelty to animals
1202 Abandonment of disabled  94-8-106(1)(e) Cruelty to animals
animals
1203 Failure to provide proper 94-8-106(1)(b) Cruelty to animals

food and drink to im-
pounded animalg
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R.COM,, 1047 Montana
Title 84 Old Subject Criminal Code Subject
Bection Matter of 1973 Matter
1204 Carrying an animal in a  94-6-102 Criminal mischief
cruel manner 94-8-106 Cruelty to animals
1205 Poisoning animals 94-6-102 Criminal mischief
1206 Keeping eows in un- 94-8-106 Cruelty to animals
healthy places
1207 Promoting fights between  94-8-106 Cruelty to animals
animals
1208 Killing, maiming or poi- 94-8-106 Cruelty to animals
soning livestock
1209 Killing, maiming or poi- None
goning livestock-—com-
plaint
1301 Duel defined 94-5-201 Assault
94-8-101 Disorderly econduet
1302 Punishment for fighting a = 94-5-102 Deliberate homicide
duel, when death en- 94-5-104 Negligent homicide
sues 94-3-105 Use of force by aggressor
1303 Punishment for fighting 94-5-202 Aggravated assault
a duel, although death  94-5-201 Agsault
does not ensue 94-8-101 Disorderly conduct
1304 Posting for not fighting 94-5-203 Intimidation
1305, Officers must prevent None
1306 duels. Evading dueling
laws
1307 Witness’ privilege 95-1807 Immunity of witness
1401 to Election frauds and of- 23-470let Miscellaneous amendments
1476 fenses seq. and repeals
1501 Embezzlement by publiec  94-7-209 Tampering with public ree.
officer ords or information
04-7-401 Official miseconduet
94-6-302 Theft
1502 to 1504 Officers neglecting to pay  94-6-302 Theft
over public moneys and  94-7-401 Official misconduet
fines
1505 Obstructing officer in col-  94-7-302 Obstrueting a peace officer
lecting revenue or public servant
1506 Refusing to give assessor  94-7-302 Obstructing a peace officer
list of property or giv- or public servant
ing false name 94-7-204 Unsworn falsifieation to au-
thorities
84-412 Powers of department
1507 Making falge statement, 94-7-204 Upsworn falsification to au-
not under oath in refer- thorities
ence to taxes 94-7-203 False awearing
1508 Delivering receipts for 94-7-401 Official misconduct
poll taxes other than
prescribed by law, or
collecting poll taxes,
ete. without giving the
receipt preseribed by
law
1509 Having blank receipts for  94-7-401 Official miseconduct
licenses other than  94-6-302 Theft

those prescribed by law

173



CRIMINAL CODE OF 1973

R.C.M.,, 1947 Montana
Title 94 Old Subject Criminal Code Bubject
Bection Matter of 1973 Matter
1510 Refusing to give name of  94-7-302(1) Obstructing a peace officer
person in employment or public servant
84-4950, 84-4954 Violations by employer
1511 Carrying on business  84-3209 Penalty for failure to pro-
without license cure license
1512 Unlawfully acting as aue- 66-228 Penalty~--publie auction
tioneer
1513 Officer charged with col- 94-7-302 Obstructing a peace officer or
lection, ete., of reve- public servant

nue, refusing to permit
ingpection of his books
1514 Board of examiners, audi- 94-7-401 Official miseconduet

tor and treasurer neg-
lecting certain duties

1515 Having state arms, ete, 94-6-302 Theft
1516 Selling state arms, ete, 94-6-302 Theft
1517 Sheriff falsely represemt- 94-7-401 Official misconduet
ing accounts 04-6-302 Theft
25-225,25-220  Bheriff, penalties
1518 Trespass on public prop- 94-6-203 Criminal {frespass to prop-
erty erty
1519 Limitations on preceding None
gection
1601, 1602 Extortion 94-5-203 Intimidation
94-5-301 Unlawful restraint
94-6-302(2) Theft
94-6-307 Deceptive practices
1603 Punishment of extortion 94-6-302 Theft
in certain cases
1604 Obtaining signature by  94-6-302 Theft
means of threats 94-6-307 Deceptive practices
1605 Compulsion to execute in-  94-6-302 Theft
strument 94-6-307 Decoptive practices
1606 Oppression committed 94-6-302 Theft
under color of official 94-5-201 Assanlt
right 94-5-302 Kidnaping
94-7-210 Impersonating a publie offi-
cer
1607, 1608 Extortion committed 94-7-401 Official misconduet
under color of official 94-6-302 Theft
right 94-7-210 Impersonating a public offi-
cer
1609 Blackmail 94-6-302 Thett
94-5-203 Intimidation
1610 Written threats 04-5-203 Intimidation
1611 Verbal threats 94-6-302 Thett
94-5-203 Intimidation
1612 Unlawful threat refer- 94-6-302 Theft
ring to act of third
party
1613 Employee of railroad 94-6-302 Theft
company taking more 94-6-307 Deceptive practices
fare, ete.
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R.C.M., 1947 Montana
Title 94 Old Bubject Criminal Code Subject
Bection Matter of 1973 Matter
1614 Requiring release of 1i- 94-5-203 Intimidation
ability, ete. 13-803 Employer’s rights
1615 Extortion—refusal to pay  94-6-302 Theft
wages withont discount  94-5-203 Intimidation
41-1302 Penalty for failure to pay
1616 Receipt or solicitation of  94-5-203 Intimidation
gifts by foreman from  94-6-302 Theft
employees
1617 Immunity of witnesses 95-1807 Immunity of witnesses
1701 Offering false evidence 94-7-203 False swearing
94-7-204 Unsworn falsification to au-
thorities
94-7-208 Tampering with or fabrieat-
ing physical evidence
1702 Deceiving a witness 94-7-204 Unsworn falsification to au-
thorities
94-7-208 Tampering with or fabricat-
ing physical evidence
94-7-207 Tampering with witness and
informants
1703 Preparing false evidence 94-7-208(1)(b) Tampering with or fabricat-
ing physical evidence
1704 Destroying evidence 94-7-208(1)(a) Tampering with or fabrieat-
ing physical evidence
1705 Preventing or dissuading  94-5-203 Intimidation
witness from attending  94-7-207 Fabricating physical evi-
dence
1706 Bribing witness 94-7-102 Bribery in official and politi-
cal matters
94-7-207 Tampering with witnesses
and informants
94-5-203 Intimidation
1707 Receiving or offering to  94-7-102 Bribery in official and politi-
roceive bribes cal matters
1801 Marrying under false 94-7-203 False swearing
personation
1802 Falsely personating an- 94-6-102 Criminal mischief
other in other cases 94-7-203 False swearing
94-7-204 Unsworn falsification to au-
thorities
94-7-209 Tampering with public ree-
ords or information
1803 False statement respect- 94-6-307 Deceptive practices
ing finaneial eondition 94-6-302 Theft
1804 Receiving property in a  94-6-302 Theft
false eharacter
1805 Obtaining money, prop- 94-6-307 Deceptive practices
erty or services by  94-6-302 Theft
false pretenses
1806 Confidence games 94-6-302 Theft
94-6-307 Deceptive practices
1807 Selling land twiee 94-6-302 Theft

94.2-101(48)

Definition of “property”
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R.C.M.,, 1947 Montana
Title 94 Old Bubject Criminal Code Bubject
Section Matter of 1973 Matier
1808 Married person selling 94-6-302 Theft
land under false repre- 94-6-307 Deceptive practices
sentations
1809 Mock auction 94-6-302 Theft
94-6-310 Forgery
94-6-301 Definition of terms
94-6-307 Deceptive practices
1810 Consignee, false state- 04.6-307 Deceptive practices
ment by 94-6-302 Theft
1811 Selling or removing mort-  94-6-313 Defrauding creditors
gaged property to de- Removing mortgaged prop-
fraud mortgagee erty
1812 Conditional sale or lease 94-6-313 Defrauding ecreditors
—removal, sale or con- Removing mortgaged prop-
cealment of property to erty
defraud vendor or
lessor
1813 False pedigree of ani- 94-6-307 Deeceptive practices
mals, ete. 94-6-310 Forgery
1814 Selling animal with false  94-6-307 Deceptive practices
pedigree 94-6-308 Deceptive business practices
1815 Use of false pretenses in  94-6-307 Deceptive practices
selling mines
1816 Interference with sam-  94-6-302 Theft
ples for assay
1817 to 1823 TFalse samples advertis- 94-6-307 Deceptive practices
ing, personation and 94-6-308 Deceptive business practices
credit cards
1824 Unlawful to obtain com-  94-6-302 Theft
munication services 94-6-304 Theft of labor or service or
without intention to use of property
bay
1825 to 1830 False use of eredit cards  94-6-310 Forgery
94-6-307 Deceptive practices
95-402 Venue
1831 Obtaining accommoda- 94-6-304 Theft of labor or service or
tions with intent to de- use of property
fraud
1832t01834 Chain distributor 94-6-308.1 No change in text

1901 to 1904

2001

2002

2003

2004

schemes

False weights and meas-
ures

Forgery of wills, convey-
ances, ete.

Making false entries in
records or returns

Forgery of publie or cor-
porate seal

Punishment of forgery

Title 90, ch., 1
94-6-302
94-6-308

94-6-310
94-6-310

04-7-204

94-6-310
94-6-310

Weights and measures
Theft
Deceptive business practices

Forgery
Forgery

Unsworn falsification to au-
thorities
Forgery

Forgery
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R.C. M., 1947 Montana
Title 94 Old Bubject Criminal Code Subject
Section Matter of 1973 Matter
2005 Forging telegraphic mes- 94-6-310 Forgery
sages
2006 Posgessing or receiving  94-6-310 Forgery
forged or ecounterfeit
bills or notes with in-
tent to defraud
2007 Making, passing or utter-  94-6-309 Issuing a bad check
ing fictitious bills, ete.
2008 to 2014 Forgery and counterfeit- 94-6-310 Forgery
ing
2101 to 2104 Fraudulent conveyances 94-6-313 Defrauding creditors
29-101t0 29-113 Fraudulent conveyances
2201 Repealed in 1947
2202 Presenting false proofs  94-6-302 Theft
upon policy of imsur- 94-6-307 Deceptive practices
ances 94-6-310 Forgery
94-6-102 Criminal mischief
2301 Fraud in publishing false 94-6-308 Deceptive business practices
statement of concern 94-6-307 Deceptive practices
2302 Frauds in subseription 94-6-310 Forgery
for stock of corpora- 94-6-302 Theft
tions
2303 Fraudulent issue of stock, 94-6-302 Theft
serip, ete.
2304 Frauds in procuring or- 94.7-204 Unsworn falsification to au-
ganizations, ete, of thorities
corporation 94-6-310 Forgery
2305 Unauthorized use of 94-6-307 Deceptive practices
name in prospectus, ete.  94-6-310 Forgery
2306 Misconduet of directors 94-2-113 Accountability for conduct
of stock corporation of corporation
94-6-302 Theft
2307 Savings bank officer over-  94-6-302 Theft
drawing his aecount
2308 Frauds in keeping ac- 94-6-302 Theft
counts in books of cor-
poration
2309 Officer of corporation 94-6-307 Deceptive practices
publishing false reports
2310 Officer of corporation re- None
fusing to permit an in-
spection
2311, 2312 Officer of railroad com- 94-2-113 Accountability for conduct
pany contracting debt of corporation
in its behalf exceeding  94-6-302 Theft
its available means
2313 Director of corporation 94-2.113 Accountability for eonduet
presumed to have of corporation
knowledge
2314 Director present at meet-  94-2-107 When accountability exists
ing, when presumed to  94-2-113 Accountability for conduct

have agsented to pro-
ceedings

of a corporation
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R.C.M., 1947 Montana
Title 94 Old Bubject Criminal Code Bubject
Section Matter of 1973 Matter
2315 Director absent from 94-2-107 When accountability exists
meetings, when pre- 94-2-113 Accountability for conduet
sumed to have assented of corporation
to proeecedings
2316 Offenses relating to for-  04-2-112 Oriminal responsibility of
eign corporations corporations
2317 Foreign corporations do- None
ing business in viola-
tion
2318 Agent not complying  94-2-108 Separate conviction of per-
with foreign c¢orpora- sons accountable
tion requirements
2319 Corporation not comply- None
ing with laws
2320 Agent of noncomplying  94-2-108 Separate conviction of per-
corporation sons accountable
2321 Director defined None
2322 t0 23256 Frauds in management 15-22-141to No change in text
of corporations 15-22-144
2401 to 2424 Gambling 94-8-401 to No change in text
94-8-424
2425 Repealed in 1965
2426 to 2428 Gambling 94-8-425 to Repealed
94-8-427
2429 to 2432 Slot machines 94-8-428 to No change in text
94-8-431
2501 Murder defined 94-5-101 Criminal homieide
94-5-102 Deliberate homicide
2502 Malice defined — express  None
or implied
2503 Degrees of murder 94-5-101(2) Classes of criminal homieide
2504 Repealing clause Noune
2505 Punishment for murder 94-5-102 Deliberate homicide
94-5-103 Mitigated deliberate homi-
cide
94-5-104 Negligent homicide
2506 Potit treason abolished Nomne
2507, 2508 Manslaughter, voluntary 94-5-103 Mitigated deliberate homi-
and involuntary cide
94-5-104 Negligent homicide
2509 Deceased must die within Nore
a year and a day
2510 Proof of ecorpus delieti 95-3004(a) The burden in homieide trial
2511 Excusable homicide 94-3-101 to Justifiable use of force
94-3-112
2512 Justifiable homicide by  94-3-109 Execution of death sentence
public officer 94-3-106 Use of force to prevent
escape
2513 to 2515 Justifiable and excusable 94-3-102 Use of force in defemse of
homiecide and bare fear person,
94-3-103 Uso of force in defense of

dwelling
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R.C.M., 1947 Montana
Title 94 Old Subject Criminal Code Subject
Section Matter of 1973 Matter
94-3-104 Use of force in defense of
other property
94-3-105 Use of force by aggressor
94-3-106 Use of foree to prevent
escape
95-602 Arrest
2601 Kidnaping—place of trial 94-5-302 Kidnaping
95-411 Venue
2602 Kidnaping with intent to  94-5-303 Aggravated kidnaping
send person from state  95-411 Venue
or confine within state
—place of trial
2603 Enticing away child 94-5-305 Custodial interference
2604 Prisoner holding hostage  94-5-303 Apgravated kidnaping
2701 Larceny defined 94-6-302 Theft
2702 Uttering fraudulent 94-6-309 Isguing a bad check
check or drafts— evi-
dence
2703, 28704 Grand and petit larceny 94-6-302 Theft
2704.1 Poagession of stolen live- 94-6-314 Effect of possession of stolen
stock as evidence of property
larceny
2705 Petit larceny defined 94-6-302 Theft
2706 Punishment of grand lar- 94-6-302 Theft
ceny
2707 Punishment of petit lar- 94-6-302 Theft
ceny
2708 Dogs, property 94-2-101(48) Definition of “property”
2709 Lareeny of lost property  94-6-303 Theft of lost or mislaid
property
2710 Larceny of written in- 94-2.101(48) Definition of “property”
struments
2711 Value of passage tickets 94-2-101(48) Definition of “property”
2712 Written instruments com-  94-6-302 Theft
pleted but not deliv- 94-2-101(48) Definition of “property”
ored
2713 HBevering and removing  94-2-101(48) Definition of “property”
part of the realty 94-6-302 Theft
2714 Larceny and receiving 946-302 Theft
stolen property ont of  95-304 Venue
the state
2715 Conversion by fidueiary, 94-6-302 Theft
larceny
2716 Verbal false pretense, not  94-2-101(11)(a) Definition of “deception”
larceny
anr Claim of title, restoration  94-6-306 Offender’s interest in the
of property as defense property
2718, 2719 Larceny of water, gas  94-6-302 Theft
and electricity 94-2-101(48) Definition of “property”
2720 Palse device for measur- 94-2-101(48) Definition of “property”

ing gas, water, electrie-
ity

94-6-302
94-6-304

Theft
Theft of labor, mervices or
use of property
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R.C.M.,, 1947 Montana
Title 94 O1d Subject Criminal Code 8ubject
Section Matter of 1973 Matter
2721 Receiving stolen property  94-6-302 Theft
94-6-314 Effect of possession of stolen
property
2722 Larceny, destruetion  94-7-209 Tampering with public ree-
ete., of records by offi- ords or information
cers
2723 to 2726 Larceny and falgification  94-7-209 Tampering with public ree-
of public records and ords or information
jury lists
2801, 2802 Libel 94-8-111 Criminal defamation
2803 Malice presumed None
2804 to 2809 Libel 94-8-111 Criminal defamation
2810 Threatening libel to ex- 94-6-302(2) Theft
tort
2811 Giving false information 94-8-111 Criminal defamation
for publication
2901 Preventing the meeting 94-7-302 Obstructing a peace officer
or organization of leg- or public servant
iglative assembly 94-8.101 Disorderly conduet
2902 Disturbing the legisla- 94-7-302 Obstructing a peace officer
tive assembly while in or public servant
session 94-8-101(1)(g) Disorderly conduet
2903 Altering draft of bill or  94-7-209 Tampering with publie ree-
resolution ords or information
2904 Altering engrossed or en-  94-7-209 Tampering with public ree-
rolled eopy of bill or ords or information
resolution
2005 to 2009 Legislative bribes 94-7-102 Bribery in official and politi-
cal matters
2010 Solicitation of bribery 94-7-102 Bribery in official and politi-
cal matters
94-4-101 Solicitation
2911 Personal interest in bill 94-7-401 Official miseonduct
2912 Witnesses refusing to at-  43-401 to 43-405 Witnesses before the legis-
tend lative assembly
2013 Lobbying 95-1807 Immunity from prosecution
94.7-102(1) Bribery
2014 Members of legislative 94-7-401(4) Official misconduet
assembly, in addition
to other penalties to
forfeit office, ete.
2915 t0 2919 Legislative bribes 94-7-102 Bribery in official and politi-
cal matters
3001 to 3011 Lotteries 94-8-301 to No change in text
94-8-311
3101t03108 Machine Gun Aet 94-8-201 to No change in text
94-8-208
3109 Search warrant None
3110 Uniformity of interpre- 94-8-209 No change in text
tation
3111 Short title None

180



CROSS REFERENCE TABLE

R.C.M., 1947 Montana
Title 94 Old Subject Criminal Code Subject
Bection Matter of 1973 Matter
3201 Repealed in 1965
3202 Injuries to milestones, 94-6-102 Criminal mischief
guideposts, trees
3203 Tampering with tele- 04-6-102 Criminal mischief
graph, telephone, and  94-6-302 Theft
electrie system
3204 Taking water from or 94-6-102 Criminal mischief
obstrueting canals 94-6-302 Theft
3205, 3206 Interference with rail- 94-6-102 Criminal migchief
road property
3207 Acts causing death pun- 94-5-102 Deliberate homicide
ished as murder
3208 Remove waste or packing  94-8-108 Creating a hazard
from locomotives or 94-6-102 Criminal mischief
motors
3200 Repealed in 1963
3210 Highway construction —  94-8-108 Creating a hazard
leaving hard substance
on railroad intersection
3211 Removal, injury or de- 94-6-102 Criminal mischief
struction of telephone,
telegraph and electrie
facilities
3301 Malicious injury or de- 94-6-102 Criminal mischief
struction of property
3302 Specification in following None
sections not restriction
3303 Burning buildings, ete., 94-6-104 Arson
not the subject of arson  94-6-102 Criminal mischief
94-6-103 Negligent arson
3304 Destruction of buildings  94-6-102 Criminal mischief
by explosives 94-6-104 Arson
3305 Use of automobiles with-  94-6-203 Criminal trespass to property
out consent of owners 94-6-202 Criminal frespass to vehicles
94-6-305 Unauthorized use of motor
vehicles
3306, 3307 Possessing automobile 94-6-311 Obseuring the identity of
from whiech number or a machine
marks have bheen re-
moved or altered
3308 Malicious injuries to free-  94-6-102 Criminal mischief
hold
3309 Injuring fences, building  94-6-201 Definition of terms
fires, and hunting on  94-6-203 Criminal trespass to prop-
premises of another erty
when forbidden 94-6-102 Criminal mischief
3310 Injuries to standing crops  94-6-102 Criminal migchief
3311 Removing, defacing or 94-7-209 Tampering with publie rec-
altering landmarks ords or information
94-6-102 Criminal mischief
3312t03314 Fonces and dams—ma- 94-6-102 Criminal mischief
licious mischief gen-
erally
3315 Burning or injuring rafts, 94-6-103 Negligent arson
setting adrift vessels 94-6-104 Arson
94-6-102 Criminal mischief
3316 Obstructing navigable 94-8107(1)(e¢) Public nuisance

waters
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Title 84 Old Subject Criminal Code Subject
Bection Matter of 1973 Matter
3317 Injuries to United States 94-7-209 Tampering with public rec-
surveyor’s monuments ords or information
94-6-102 Criminal mischief
3318 Destroying or tearing 94-7-209 Tampering with public rec-
down notices ords or information
94-6-102 Criminal mischief
3819 Injuring or destroying 94-6-102 Criminal migehief
written instrument
3320 to 3323 Letters and telegrams 94-8-114 Privacy in communications
3324 t0 3326 Destroying art, literature 94-6-102 Criminal mischief
and malicious mischief
generally
3327, 3328 Setting and negligent 28-115 Failure to extinguish fire
control of fires 94-6-103 Negligent arson
3329 Setting fire to timber, 28-115 Failure to extinguish fire
ete., maliciously 94-6-104 Argon
3330 Exposing infected cloth-  69-4509 Duties of public health of-
ing or person ficers
3331 Driving animals on a  94-8-101(1)
sidewalk (e) or (i) Disorderly conduct
3332 Malicious spiking of saw  94-6-102 Criminal mischief
logs
3333 Defacing publie buildings  94-6-102 Criminal mischief
3334 Injury to trees on public 94-6-102 Criminal mischief
lands
3335103344 Malicious mischief gen-
erally None
3401, 3402 Mayhem 94-5-202 Aggravated assault
3501 Administrator, ete., must 94-7-401 Official misconduet
file report—penalty Title981,c¢h. 5  Escheated estates—inherit-
ance by nonresident aliens
—disposal of unelaimed
property
Title91,¢h.6  Preobate proceedings—publie
administrator
3502 Adulterating foods, 4-1-201 Bale of liguor unlawful —
drugs, liquors, ete. foreign substance in liquor
—possession of liquor
27-703 Prohibited acts enumerated
27-705 Criminal penalties for pro-
hibited acts—reliance on
guaranty or undertaking
a8 defense
27-710 Adulterated food defined
66-1524 Quality of drugs sold—adul-
teration
94-6-308 Deceptive business practices
3503 Adulterated candies 27-703 Prohibited acts enumerated
27.705 Criminal penalties for pro-
hibited aects—reliance on
guaranty or undertaking
28 defense
27-710 Adulterated food defined
94-6-308 Deceptive business practices
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R.O.M.,, 19047 Montana
Title 94 Old Subjeet Criminal Code Subjeet,
Bection Matter of 1973 Matter
3504 Altering brands 94-6-312 Illegal branding or altering
or obscuring a brand
3505 Apothecary omitting to 94-6-308 Deceptive business practices
label drugs or labeling  66-1510 Sale of poisons regulated
them wrongfully, ete. 66-1515 Penalty for violation of act
66-1523 Wrongful labeling
66-1502 Terms defined
3506 Arrests, seizures or levy 94-7-401 Official misconduet
upon property, dispos- 93-7702 Dutjes of justice of the peace
sesgion of lands with-
out lawful authority,
issuance by justice of
the peace of writs or
process signed or proe-
ess pigned in blank
3507 Attorneys — misconduet 93-2105 Punishment for deeceit
by 93-2106 Punishment for willful delay
93-2108 Certain other transaction
prohibited—penalty
94-6-302 Theft
3508 Attorneys — buying de- 93-2107,93-2108 Attorney sacquiring claims
mands or suits by for purpose of bringing
aetion
3509 Attorney forbidden to de- 93-2111 Partner of public prosecutor
fend prosecutions ecar- not to defend, ete.
ried on by their part- 93-2112,93-2114 Former public prosecutors
ners or formerly by not to defend, ete.
themselves
3510 Attorney may defend self  93-2116 Attorney may defend in per-
son when prosecuted
3511, 3512 Barber business, conduet- None
ing on Sunday
3513 Repealed in 1953
3514 Brands—sash or frying 946-312 Illegal branding or altering
pan prohibited or obscuring a brand
46-603 Recording of brands required
46-604 Application for recording
record of brands
46-606 Right of owner of recorded
brand
46-608 Penalty for violation of act
3515, 3516 Branding stock driven in- Title46,ch.6  Brands—recording
to or through state re- 94-6-310 Forgery
quired
3617 to 3520 Branding — miscella- Title46,¢h.6  Brands—recording
neous offenses
3521 Fines, disposition None
3522 Branding eattle running 46-1720 No change in text
at large
3523 Bribing members of city 94-7-102 Bribery in official and politi-
or town couneils, cal matters
boards of county com-
missioners or trustees
8524 Bringing armed men into 94-7-504 Bringing armed men into the
the state state
3525 to 8527.1 Carrying concealed weap- 94-8-210 to No change in text
ons 94-8-213

183



CRIMINAL CODE OF 1973

R.C.M., 1947 Montana
Title 94 Old Bubject Criminal Code Bubject
Section Matter of 1973 Matter
3528 Arrest without warrant 94-7-401 Official misconduet
3529 to 3532 Concealed weapons—per- 04-8-214 to No change in text
mit 94-8-217
3533, 3534 Common barratry 93-2105 Punishment for deceit
3535 Compounding crimes 94-7-305 Compounding a felony
3536, 3637 Compulsory company None
boarding houses
3538 Resisting process after  94-7-302 Obstrueting a peace officer
county declared in or public servant
state of insurrection
3539 Inecestuous or forbidden  94-5-605, Marrying a bigamist
marriages 94-5-606
94-2-107 When accountability exists
94-7-401 Official misconduet
3540 Criminal contempt 94-7-309 Contempt
3541 Cruel treatment of luna- None
tics, ete.
3542 Dead animals-—offal, ete., 69-4518 Dead animals—-unlawful dis-
putting in street, riv- position
ers, otc. 69-4519 Penalty
3543 Deadly weapons exhibit-  94-5-201 Assault
ing in rude, ete., man- 94-8-101 Disorderly conduct
ner or uging unlawfully
3544 Death from explosions, 94-5-104 Negligent homicide
ete.
3545 Death from collision on  94-5-104 Negligent homieide
railroads
3546 Death from mischievous 94-5-104 Negligent homicide
animals
3547 Debtor fraudulently con- 94-6-313 Defrauding creditors
cealing his property
3548 Litigant fraudulently 94.6.313 Defrauding ereditors
concealing his property
3549 Defacing marks on logs, 94-6-102 Criminal mischief
lumber or wood
3550 Repealed in 1967
3551, 3552 Depositing coal slack in  69-4905 Prohibited acts
streams 69-4908 Penalty
69-4806 Pollution unlawful—permits
3553 Digelosing indictment 94-7-401 Official misconduct
found 95-1409 Beerecy of proceedings and
disclosure
3554 Disclosing what tran- 95-1409 Secreey of proceedings and
spired before the grand disclosure
jury 94-7-401 Offieial misconduet
3555 Discharged omployees, 41-1325 No c¢hange in text

protection
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R.C.M,, 1947 Montana
Title 94 O1d Subject Criminal Code Subject
Bection Matter of 1973 Matter
3557, 3558 Diserimination by hospi- 64-301 Freedom from diserimination
tals as civil right-—employ-
ment—public accommoda-
tion
64-303 Discrimination as a misde-
meaner
69-5217, 69-5221 Discrimination among pa-
tients of physicians
69-5313 Diserimination prohibited in
subsidized facilities
3559 Diseased animals 46-236 Duty to report contagious
diseases
46-237 Diseased animals not to run
at large—burial of ecar-
casses
46-238 Penalty for vielation
3560 to 3563 Disturbing the peace 94-8-101 Disorderly conduet
3564 Police power of railroad None
conductors
3565 Ditech overflowing on  94.8-107 Public nuisance
highway
3566 Divorce — advertiging to None
procure
3567 to 3569 Livestock — miscellane-  46-3001 to No change in text
ous offenses 46-3003
3570 to 3572 Entertainment in estab- None
lishments licensed to
sell beer
3573 Repealed in 1959
3574 Exhibiting deformities None
of persons
3675 Exposing person infected  69-4509 Functions, powers and du-
with any contagious ties of local boards of
disease in a public health
place
3576 False imprizonment 94.5-301 Unlawful restraint
3577 Fences, unlawful and 46-1403 Barbed wire fences to be
dangerous keopt in repair
46-1404 Fallen wire fencing declared
nuisance—abatement
3578 to 3578.2 Firing fircarms 94-8-218 to No change in text
94-8-220

3579, 3580 Firearms, use by children
3581 to 3583 Flag desecration

3584 Foreible entry and de-
tainer

3585 to 3587 Fortunetelling

3588 Fraudulent practices to
affeet the market price

3589 Frandulent pretenses rel-
ative to birth of in-
fant

94-8-221, 94-8-222 No change in text

94-7-502
94-6-203

None

94.6-302
94-6-307(b)

94-7-209
69-4413

69-4436

Desecration of flag
Criminal trespass to property

Theft

Deceptive practice

Tampering with publie ree-
ords or information

Births—compulsory registra-
tion

False statements or informa-
tion contained in records
relating to vital statistics




CRIMINAL CODE OF 1973

R.C.M.,, 1947 Montana
Title 94 O1d Subject Criminal Code Subject
Section Matter of 1973 Matter
3500 Fraudulent pretenges —  94-5-301 Unlawful restraint
substituting ome child 94-5-302 Kidnaping

3591, 3592

3593, 3594

3595

3596

3597

3598

3599

35-100

35-101

35-102, 35-103
35-104

35-105

36-106

35-106.1

35-106.2
35-107
35-108
35-109
36-110

35-111

or another
Gas masks for employees
handling erude oil and
gas
(Nanders—disposition of
infeeted animal

Grand juror acting after
challenge has been al-
lowed

Habeas corpus, refusing
to issue or obey writ

Reconfining persons dis-
charged on habeas cor-
pus

Concealing persons en-
titled to habeas corpus

Health laws—willful vio-
lation

Health laws—neglecting
to perform duties

Horges, ete., taking up
or restraining without
owner’s consent

Repealed in 1953

Innkeepers and carriers
refusing to receive
guesta

Inspection of mines, un-
safe dams and reser-
voirs

Intoxicating liquors—giv-
ing or selling to minor

Jurisdiction of offenses

Possession of beer or lig-
unor by minor

“Intoxicating” liquor de-
fined

Intoxieated physicians

Intoxiecation of engineers,
conductors or drivers
of locomotives or cars

Yssuing fietitious bills of
lading, ete.

Issuing fictitious
house receipts

ware-

41-1710, 41-1718

46-211
46-238
46-903, 46-905

94-7-210

94-7-401
95-2710
04-7-401
94-5-302
95-2710
95-2710
94-7-401
94-5-305
69-5701

94.7-401
69-5701

94-6-102

64-301 to 64-303

95-2206.3

94-5-609

95-302

95-304
94-5-610

94-2-101(24)

None
72-671

94-6-310
94-6-302
94-6-310
94-6-302

Employers to furnish and
require safety devices and
practices

Promulgation of rules

Penalty for violation of act

Quarantine of diseased ani-
mals—proceeds from sale
of stock

Impersonating a publie of-
ficer

Official miseonduct
Production of person
Official misconduct
Kidnaping
Production of person
Production of person
Official misconduct
Custodial interference
Violations of publie health
laws or rules of state
board of health
Official misconduct
Violations of publie health
laws or rules of state
board of health

Criminal mischief

Freedom from discrimination

When no penalty is specified

Unlawful transactions with
minors

Jurisdietion of justices of
peace

Btate eriminal jurisdietion

Possession of intoxicating
substances by minors

Definition of “intoxicating
substance”

No change in text

Forgery
Theft
Forgery
Theft

186



CROSS REFERENCE TABLE

R.C.M., 1947 Montana
Title 94 O1d Subjeet Criminal Code Bubject
Section Matter of 1973 Matter
35-112 Erroneous bills of lading None
or receipts issued in
good faith
35-113 Dupliecate receipts 94-6-310 Forgery
marked “duplicate” 94-6-302 Theft
35-114 SBelling, ete., property re- 94-6-302 Theft
ceived for tramsportia-
tion or storage
35-115 Issuing or cireulating 94-6-310 Forgery
paper money 94-6-302 Theft
35-116 Leaving gates open 94-6-102(d) Criminal mischief
35-117 to Obstructing shoreline 94-8-107 Public nuisance
35-120
35-121 False return or record of  94-7-401 Official misconduct
marriage 94-7-204 Unsworn falsification to au-
thorities
48-124 Penalty for failure to return
or record
35-122 Maliciously proecuring 94-7-203 False swearing
warrant
35-123 Repealed in 1969
35-124 Penalty for violation None
35-125 Mining shafts, drifts or  94-8-108(b) Creating a hazard
cuts to be covered or
fenced
35-126 to Mine shafts None
35-134
35-135, 35-136 Repealed in 1947
35-137 Minors, admission to 10-617 Penalty for improper and
place of prostitution negligent training of chil-
dren
35-138 Minors under sixteen, None
permitting to frequent
dance halls
35-139 Ohstructing attempts to  94-7-302 Obstrueting a peace officer
extinguish fires or public servant
35-140 Obstructing ford mnear None
ferry
35-141 Omission of duty by pub- 94-7-401 Official misconduct
lic officer
35-142 Offense for which no pen-  95-2206.3 When no penalty is specified
alty is presecribed
35-143 Oppression and injury by  947-401 Official misconduct
an officer 94-8-113 Mistreating prisoners
35-144 Officers of fire depart- 94-7-401 Official misconduct

ments issuing false cer-
tificates of exemption

35-145 to Oleomargarine, labeling
35-147 and notice

35-148 Repealed in 1969
35-149, 35-150 Personating officer

11-2004, 11-2005

94-6-308

94-7-210

Exemption certificates

Deceptive business practicea

Impersonating a public serv-
ant
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Title 94 Old Subject Criminal Code Subjeet.
Section Matter of 1973 Matter
35-151 Pesthouse — establishing  69-4509 Functions, powers and du-
or keeping within eit- ties of local boards of
ies, towns, ete. health
69-5213 Rules and standards for long-
term care facilities -—
adoption and publiecation
by state board of health
35-152 to Ropealed in 1965
35-152,18
35-153 to Repealed in 1953
35-162
35-163 to Prize fights Nore
35-165
35-166 Public administrator, 94-7-401 Official misconduct
neglect or violation of
duty by
35-167,35-168 Publie nuisances defined 94-8-107 Public nuisance
35-169 Publie officers, resisting  94-7-302 Obstrueting a peace officer
in the discharge of or public servant
their duties
35-170 Public officers assaulting  94-8-113 Mistreating prisoners
under color of author- 94-7-401 Official misconduect
ity 94.5-201 Asgsault
94-5-202 Aggravated assault
35-171 Putting extraneous sub-  94-6-308 Deceptive business practices
staneces in packages 94-6-302 Theft
sold by weight
35-172,35-173 Sale of diseased car- 46-247,46-248 No change in text

35-174
35-175

35-176
35-177

35-178
35.-179

35-180

35-181, 35-182
35.183

35-184 to
35-186

36-187 to
35-189

casses without inspee-
tion
Railroads—animals killed
by
Violating railroad regula-
tions
Repealed in 1969
Refusing to aid officers in
arrest
Refusing to disperse
Removing skin of animal

Returning to take posses-
sion of lands after
being removed by legal
proceedings

Riot
Rout defined

Sale or manufacture of
Maxim silencers and
various explosives for
wrongful use

Diseased sheep

72-507

72-219

94-7-304

94-8-102
69-4518, 69-4519

94-7-302

94-7.309

94-8-103
94-4-103
94-8-103
94-8-104
94-8-223 to
94-8-225

46-237, 46-238

No change in text

Penalties

Failure to aid peace officer

Failure to disperse
Dead animals—unlawful dis-
position

Obstrueting a peace officer
or publie servant
Criminal eontempt

Riot

Attempt

Riot

Incitement to riot
No change in text

Digeased animals not to run
at large—burial of ecar-
cagses

188



CRO3S REFERENCE TABLE
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Title 94 Old Subject Criminal Code Subject
Section Matter of 1973 Matter
35-190 to Importing discased cat- 46-237,46.238  Diseased animals not to run
35-102 tle at large—burial of car-
easses
46-245 Governor may prohibit im-
portation of animals from
localities where disease
exists
35-193 State veterinary surgeon  46-210 Violation counstitutes misde-
—disobeying order of meanor
35-194 Obstrueting  veterinary  94-7-302 Obstrueting a peace officer
surgeon or public servant
46-210 Violation constitutes misde-
meanor
35-195 Schoolteachers, abuse of  75-6110 Abuse of teachers
35-196 Selling horses at auetion  66-210 Book for livestoek
~~recording sales
35-197,35-198 Selling merchandise at None
eamp meeting
35-199 Repealed in 1969
35-200 Sheepherder — abandon-  46-3004 No change in text
ment of sheep by
35-201 Stealing rides upon cars  94-6-304 Theft of labor or services or
or locomotives use of property
94-6-202 Trespass to vehicles
35-202 Btealing rides on trucks, 94-6-304 Theft of labor or serviees or
rods or brake heams use of property
94-6-202 Trespass to vehicles
35-203 Trainmen constituted 72-672 No change in text
peace officers
35-204 to Forfeiture of vehicles—  46-3005 to No change in text
35-207 Theft 46-3008
35-208 Tobacco sales to minors None
35-209, 35-210 Lawyers soliciting busi- Nomne
ness
35-211 Steam boilers—— misman- 94-8-108 Creating a hazard
agement
35-212 Steam boilers operating  69-1517 Operation of boiler or steam
without license engine without license
356-213 Unsafe steam boilers 94-8-108 Creating a haza_rd
69-1517 Operation of boiler or steam
engine without license
35-214 False certificate of boiler  94-7-204 Unsworn falsification to au-
inspection thorities
35-215 Suicide — aiding or c¢m-  94-5-101 Criminal homicide .
couraging 94-5-106 Aiding or soliciting suicide
94.2-107 Accountability
35-216 Sunday, activities forbid- None
den on
35-217 Tainted food, disposing of 27-703 Prohibited aets enumerated
) CEROTRE O orrt0 Adulterated food defined
94-6-308 Deceptive business practices
35-218 to Telegraph and miscel- 94-8-114 Privacy in communications
35-221 laneous offenses
35-221.1 to Party line violations 94-8-109 Failure to yield party line
35-221.4
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R.C.M.,, 1947 Montana
Title 94 Old Subject Criminal Code Bubject
Section Matter of 1973 Matter
35-221.5, Abuse, harassment or ex- 94-8-114 Privacy in communications
35-221.6 tortion by telephone 95-404 ‘Where a person in one coun-
ty commits or aids and
abets the commission of
an offense in another
county
35-222 to Toy pistols None
35-225
35-226 to Trademarks, forgery, 94-6-308 Deceptive business practices
35-232 counterfeiting and un- 94-6-310 Forgery
lawful use
35-233 to Registration of trade- 85-101 to 85-105 Registration of trademarks
35-236 marks 94-6-308 Deceptive business practices
35-237, 35-238 Trespassing stock 94-6-203 Criminal {respass to prop-
erty
35-239 Fines on trespassing Nomne
stock
35-240 Range stock exempt None
35-241 Unauthorized communi- 94-7-307 Transferring illegal articles
cation with conviet
35-242 to Unlawful assembly—mis-  94-8-102 Failure to disperse
35-244 cellaneous offenses 94.8-103 Riot
35-245 Magistrate refusing or 94-7-401 Official misconduet
neglecting to disperse
rioters
35-246 Unlawful entries in horse  62-505 Duties of commission and
races licensees—license fee
35-247 Name of race horse 62-505 Duties of commission and
liconsees—license fee
35-248 Vagrants None
35-249 Vending or coin-operated  94-6-302 Theft
machines, operation
with counferfeit slugs
35-2560 Manufacturing tokens, 94-6-310 Forgery
ete., for unlawful use
35-251, 35-252 Railroad safety violations None
35-253 Wearing certain uniforms  94-7-210 Impersonating a public serv-
prohibited ant
35-254 Wearing mask or dis- None
guise
35-255 Willfully poisoning food, 94-5-202 Aggravated assault
medieine or water 94-6-102 Criminal mischief
94.4-103 Attempt
35-256, 35-257 Workmen — false repre- 41-118 Deceived employees—action

sentation to procure

35-258, 35-259 Endurance races of
horses

35-260 State tax stamp—~failure
to affix or ecancel —
counterfeiting

35-261 Importing or selling ma-

chinery with altered,
defaced or removed
serial number

94-8-106(1) (d)

Repealed

94-6-308 ()
94-6-311(b)

for damages
Cruelty to animals

Deceptive business practices
Obscuring the identity of a
machine
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R.C.M., 1947 Montana
Title 94 Old Subject Criminsal Code Subject
Bection Matter of 1973 Matter
35-262 Altering, defacing or re- 94.6-311 Obscuring the identity of a
moving serial number machine
of farm machinery
35-263 Penalty 94-6-311 Obscuring the identity of a
machine
35-264 Furnishing articles to  94-7-307 Transferring illegal articles
and receiving from
prisoners in state
prison
35-265 Abandoning or permit- 94-8-108(1)(a) Creating a hazard
ting abandoned icebox
in dangerous condition
35-266 to Repealed in 1959
35-268
35-269 Hunting in careless or 94-8-108(1)(e) Creating a hazard

35-270, 35-271

35-271.1 to
35-271.3

35-272

35-273

35-274, 35-275

3601, 3602
3603

3604

reckless manner—fajl-
ure to assist person in-
jured

Delivery of grain econ-
taining toxic ehemicals
to public warehouses

Coloration of grain
treated with injurious
or toxiec substances

Unlawful operation, use,
intcrference, or tam-
pering of aireraft —
penalty

Switehblade knives-—pos-
session, melling, using,
giving, or offering for
sale

Recording of conversa-
tion

Obscene literature

Indecent exposure, exhi-
bitions and pictures

Seizures of indecent arti-
cles authorized

3-234, 3-235
94-6-308
27-703
27-710
27-713

3-236 to 3-238
94-6-308
27-703

27-710

27-713

94-8-108
94-6-305

04-8-226

94.-8-114(1) (¢)

94-8-110

94-8-110
94-5-504
94.8-101

95-702
95-705

No change in text

Deceptive business practices

Prohibited acts enumerated

Adulterated food defined

Additives to conform to
regulations

No change in text

Deceptive business practices

Prohibited acts enumerated

Adulterated food defined

Additives to conform to
regulations

False advertising — repre-
sentation of eurative prop-
erties

Criminal penaltics for pro-
hibited acts—reliance on
guaranty or undertaking

Creating a hazard
Unauthorized use of motor
vehieles

No change in text

Privacy in communications

Obscenity

Obscenity
Indecent exposure
Disorderly conduet

Scope of search without
warrant
Scope of search with war-

rant
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3605 Indecent character sum-  95-712 Return to court of things
marily determined seized under search war-
rant
95-713 Custody and disposition of
things seized under search
warrant
95-714 Custody and disposition of
things seized without
search warrant
3606 Destruction of indecent None
articles
3607 Kecping or residing in a  94-5-603 Promoting prostitution
house of ill fame
3608 Keeping disorderly 94-5-603 Promoting prostitution
houses 94-8-107 Public nuisance
3609 Advertising to produce None
misearriage
3610 Inticing to place of gam-  94-5-603 Promoting prostitution
bling or prostitution 94-4-101 Solicitation
3611 to 3615 Advertising cures Noune
3616 to 3619 Repealed in 1973
3620 to 3623 Contraceptive drugs or 94-8-110.2 No change in text
devices
3624 t0 3626 Public display of offen- 94-8-110.1 No change in text
sive sexual material
3701 Pawnbrokers — doing 66-1601 Interest pawnbrokers may
business without a li- receive
cense 84-3201 Billiard tables—pawnbroker
—theaters, ete,
95-2206.3 When no penalty is specified
3702 Failure to kecp register  66-1606 Must keep register
95-2206.3 When no penalty is specified
94-5-609 Unlawful transactions with
minors
3703 Rate of interest 66-1601 Interest pawnbrokers may
receive
95-2206.3 When no penalty is speeified
3704 Fuilure to produce regis-  66-1G06 Must kecp register
ter for inspection 95-2206.3 When no penalty is specified
3801 Perjury defined 94-7-202 Perjury
3802 Oath defined 94-7-202 Perjury
3803 Oath of office None
3804, 3805 Witnesses before legisla-  94.7-202 Perjury
tive sssembly 04-7-203 False swearing
3806 to 3808 Perjury 94-7-202 Perjury
3809 Making depositions, ete., 94-7-202 Perjury
when deemed complete  94-7-101 Definition of terms
3810 Statement of that which None
one does not know to
be true
3811 Punishment of perjury 94-7-202 Perjury
3812 Subornation of perjury 94-7-202 Perjury
94-4-101 Bolicitation
3813 Procuring the execution  94-5-101 Criminal homicide

of innocent person
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CROSS REFERENCE TABLE

BR.C.M., 1047 Montana Subject
Title 94 Old Bubject Criminal Code Matter
Section Matter of 1973
3901, 3902 Acting in a publiec ca- None
pacity without being
qualified
3903 Giving or offering bribes  94-7-102 Bribery in official and politi-
to executive officers cal matters
3004 Asking or recceiving 94-7-102 Bribery in official and politi-
bribes cal matters
94-4-101 Solicitation
3905 Resisting officers 94-7-302 Obstructing a peace officer
or publie servant
94-7-303 Obstructing justice
3006 Extortion 94.6-302 Theft
94-7-401 Official misconduct
94-7-102 Bribery in official and politi-
cal matters
3907 Officers illegally inter- 94-7-401 Official misconduct
ested in contracts 59-501 Certain officers not to be in.
terested in contracts
59-502 Interest in certain sales
59-503 Contraets in violation, void-
able
3908 Fraudulent bills or claims  94.7-401 Official migeonduect
presented for allow- 94-6-302 Theft
ance or payment 94-6-310 Forgery
3909 Buying appointmenta to  94-7-102 Bribery in official and politi-
office cal matters
3910 Taking rewards for depu-  94-7-102 Bribery in official and politi-
tation eal matters
94-7-105 Gifts to public servants by
persons subject to their
jurisdiction
3911 Exereising functions of  94-7-210 Tmpersonating a public offi-
office wrongfully cer
3912 Refusal to surrender 59-531 Proceedings to compel de-
books, ete., to successor livery of
94-7-401 Official misconduet
94.7-209 Tampering with public ree-
ords or information
3913 Scope of application of None
chapter
3914 False certificates by pub-  94-7-209 Tampering with publie rec-
lie officers ords or information
94-7-203 False swearing
3915 Officer refusing to receive  94-7-401 Official miseonduet
or arrest parties 16-2702 Duties of sheriff
charged with erime 95-603 Tssuance and service of ar-
rest warrant upon com-
plaint
3916 Delaying to take person  94-7-401 Official misconduet
arrested before a mag- 16-2702 Duties of sheriff
istrate 95-901 Duty of person who has made
an arrest
3917 Inhumanity to prisoners 94-8-113 Mistreating prisoners
3918, 3919 Confessions obtained by  94-8-113 Mistreating prisoners
duress or inhuman prae-
tices
3920 Importing persons to dis-  94-7-504: Bringing armed men into

charge duties of peace
officers prohibited

the state
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CRIMINAL CODE OF 1973

R.C.M.,, 1947 Montana
Title 94 O1d Subject Criminal Code Subject
Bection Matter of 1973 Matter
4001, 4002 Prohibited pool games None
4003 Closing hour for pool None
halls, billiard halls and
bowling alleys
4004 Permitting minors in pool  10-617 Improper and negligent
or billiard hall training of children
4005 Ponalty for violation of None
act
4101 Rape defined 94-5-503 Sexual intercourse without
consent
4102 ‘When physical ability 94-5-503 Sexual intercourse without
must be proved consent
4103 Penetration sufficient 94-2-101(55), Definition of ‘“sexual inter-
94.5-501 eourse”
4104 Punishment for rape 94-5-502 Bexual assanlt
4105 Abduction of women 94-5-302 Kidnaping
94-5-203 Intimidation
94-5-603 Promoting prostitution
4106 Lewd and lascivious acts  94-5-502 Sexual assault
upon children 94-5-503 Sexual intercourse without
consent
94-5-505 Deviate sexual conduct
4107 Open and notorious adul- None
tery and fornication
4108 BSeduetion None
4109 to 4117 Other sexual crimes 94.5-603 Promoting prostitution
4118 Crime against nature 94-5-505 Deviate sexual conduct
4119 Penetration sufficient 94-2-101(55) Definition of “sexual inter-
course”
4120 Child under sixteen can- 94-5-505 Deviate sexual conduct
not be accomplice 94-5-501 Definition of terms
94-2-107(3) (a) Accountability of vietim
4201 Reseuing prisoners 94-5-305 Custodial interferemnce
4202 Retaking goods from cus-  94-6-302 Theft
tody of officer
4203 Escapes from state prison  94-7-306 Escape
4204 Attempt to escape from  94-7-306 Escape
state prison 94-4-103 Attempt
4205 Escapes from other than  94-7.306 Escape
state prisons
4206 Officers suffering convicts  94-7-306 Eseape
to escape
4207 Asgsisting prisoners to es-  94-7-306 Escape
cape
4208 Carrying into prison 94-7-306 Escape
things useful to aid in  94-7-307 Transferring illegal articles
an escape
4209 Expense of trial for es- 80-1912 Minor changes in text
eape
4301 to 4303 Robbery 94-5-401 Robbery
4401 to 4406 Bedition—criminal syndi- 94-7-503 Criminal syndicalism
calism—sabotage 94-6-102 Criminal misehief
4407, 4408 Aggembling to advocate 04-8-103 Riot
forbidden acts 94-7-503 Criminal syndicalism
4409, 4410 Red flag or emblem, dis- None
play
4411 to 4427 Subversive organiza- Nomne
tions, registration
4501, 4502 Treason and misprision None

of treason
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CROSS REFERENCE TABLE

R.C.M., 1947 Montana
Title 94 Old Subject Criminal Code Subject
Bection Matter of 1973 Matter
4601, 4602 Unlawful removal of dead  Title 69,¢h. 23 Anatomical Gift Act
body 94-6-102 Criminal mischief
4603 Duty of burial 69-5106 Unauthorized post-mortem
examinations
9-601 Persons authorized to econ-
trol disposition
4604 Omitting to bury None
4605 Custody of body 9-601 Persons authorized to con-
trol disposition
4606 Arresting or attaching a  None
dead body
4607 Defacing tombs or monu-  94-6-102 Criminal mischief
ments
4701 to 4703 Punishments — attempts 95-1711 Effect of former prosecu-
and other general pro- tion
visions
4704 Contempts, how punish- 94-7-309 Criminal eontempt
able 94-1-104(2) Contempt powers preserved
4705 Mitigation of punish- None
ment in certain areas
4706 Aiding in misdemeanor 94-2-107 When accountability exista
94-2-108 Separate convictions of per-
sons accountable
94-4.101 Solicitation
94-4-102 Conspiracy
94-4-103 Attempt
4707 Sending letters, whem None
deemed complete
4708 Removal from office for 94-7-401 Official misconduct
neglect of official duty
4709 Omission to perform  94-2-102 Voluntary acts
duty, when punishable 94-2-105 Causal relationships between
conduct and result
94-2-106 Accountability for conduct
of another
4710, 4711 Attempts to commit erime  94-4-103 Attempt
punishable
4712 Commission of offense 94-2-105(2) Result different than con-
while unsuccessfully at- templated
tempting another
4713 to 4715 Repeated offenses 95.1507 Persistent felony offenders
4716, 4717 Repealed in 1967
4718 Imprisonment for life None
4719 Fine added to imprison- None
ment
4720 Civil rights of econviet 95-2227 Effect of convietion
suspended
4721 Civil death None
4722 Conveyances by convict 95-2227 Effect of conviction
4723 Conviet as witness 95-2227 Effect of convietion
4724 Person of convict pro- 94-8-113 Mistreating prisoners
tected
4725 Forfeitures 1972 Const., Forfeiture of property pro-
Art. 11, S8ec. 30 hibited
95-2227 Effect of convietion
4801 No person punishable 1972 Const., Due process
but on legal convietion Art. IT, Bee, 17
4802 Publie offenses — how 1972 Const., Initiation of prosecutions
prosecuted Art, 11, Bee, 20
4803 Repealed in 1967
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CRIMINAL CODE OF 1973

R.C.M., 1947 Montana
Title 94 Old Subject Criminal Code Subjeet
Section Matter of 1973 Matter
4804 Parties to a criminal ae-  95-1503 Parties to a criminal action
tion
4805 Repealed in 1967
4806 Rights of a defendant in 1972 Comnst,, Rights of the accused
a eriminal action Art. 11, Sec. 24
4807 Repealed in 1969
4808 No person to be witness 1972 Const., Bail and detention
against himself or to Art, 11, Sees.
be unnecessarily re- 21, 22,23
strained 1972 Const., Privilege against self-in-
Art. 1T, Sec. 25 erimination
4809 No person to be convieted 1972 Const., Trial by jury

4901 to 4917
5001 to 5004

5005
5101 to 5116

5201, 5202

5301

5302

5303

5304

5305

5306
5307

5308 to 5310

5311

5401, 5402

5403 to 5417

but upon verdiet or
judgment

Repealed in 1967

Lawful resistance

Persons acting in aid of
officers justified
Security to keep

peace

Police in cities and towns
—organization and at-
tendanee at public
meetings

Power of sheriff in over-
coming resistance

Officer to certify to ecourt
the name of resisters,
ete.

Ordering out militia to
aid in executing proe-
ess

Magistrates and officers
to command rioters to
disperse

Arrest of rioters if they
do not disperse

the

Officers who may order
out the militia

Commanding officer and
troops to obey the or-
der

Suppression of riots

Conduet of troops

Governor may declare
county in state of in-
surrection

Liability of officers for
neglect of duties con-
cerning unlawful or
riotous assembly

Power of impeachment

Impeachment proceedings

Art, II, Sec. 26

95-1915 Verdict

94-3-102 Use of force in defense of
person

95-609(c) Aggisting @ peace officer

None

None

95-609 Assisting a peace officer

94-7-302 Obstructing officer

77-107 Governor may order out or-
ganized militia

94.8-102 Failure to disperse

94-8-102 Failure to disperse

94-3-103 Riot

95-609 Agsisting a peace officer

Noune

77-109 Penalty for failure to obey
call

77-121 Officers to be commissioned
by governor

77-121 Officers to be commissioned
by the governor

95-602 Method of arrest

77-107 Governor may order out or-
ganized militia

None

95-2801,95-2802 Amended by separate 1973
acts, no other change in
text

95-2803 to No change in text

95-2817
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CROSS REFERENCE TABLE

R.C.M., 1947 Montana
Title 94 O1d Subject Criminal Code Subject
Section Matter of 1973 Matter
5418 Repealed by separate
1973 act
5419 Impeachment no bar to  95-2819 No change in text
indietment
5501 to 5516 Removal of officers other-  94-7-401 Official miseonduet
wise than by impeach-
ment
5601 to 5619 Repealed in 1967
5701t0o 5706 Time of commenecing 94-1-106 General time limitations
eriminal actions 94-1-107 Limitations
5801 to 6406 Repealed in 1967
6407 Repealed in 1961
6407.1 to 6413 Repealed in 1967
6414 Presumption of law, ete. 95-1503 Form of charge
need not be stated
6415 Judgments, ete., how  95-1506 Pleading judgment
pleaded
6416 Private statutes, how  95-1503 Form of charge
pleaded
6417 Pleading for libel 95-1503 Form of charge
6418 Pleading for forgery, 95-1503 Form of charge
where instrument has
been destroyed or with-
held by defendant
6419 Pleading for perjury or  95-1503 Form of charge
subornation of perjury
6420 Pleading for larceny or  95-1503 Form of charge
embezzlement
6421 Pleading for selling, ex- None
hibiting, ete., lewd and
obscene books
6422 Repealed in 1967
6423 Distinetion between ac-  94-2-107 When accountability exists
cessory before the fact
and prineipal abrogated
6424 Indietment against ac-  94-2-107 When accountability exists
cessory 05-404 Where a person in one
county commits or aids
and abets the commission
of an offense in another
county
6425 Accessory may be indited 94-2-108 Separate convietion of per-
and tried, though sons accountable
principal has not been
6426 to 6428 Repealed in 1967
6429 Allegation as to partmer-  95-1503 Form of charge
ship property 94-6-306 Offender’s interest in the
property
6430 to 6805 Repealed in 1967
6806 to 6808 Repealed in 1969
6808.1 to Double jeopardy 95-1711 Effect of former prosecu-
6808.5 tion
6809 to 7202 Repealed in 1967
7203 Defendant presumed in-  95-2001 No change in text
nocent — reasonable
doubt
7204 Reasonable doubt as to  95-2002 No change in text
degree convicts only of
lowest
7205 Repealed in 1967
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CRIMINAL CODE OF 1973

R.C.M,, 1947 Montana
Title 94 Old Subject Criminal Code Subjeet
Section Matter of 1973 Matter

7206, 7207 Discharging defendant  95-1504(d), (e) No change in text
that he may be a wit-

ness
7208 Effect of such discharge 95-1711 Effect of former prosecution
and multiple prosecutions
7209 Rules of evidence in eivil  95-3001 No change in text
actions applicable to
eriminal cases
7210 Bvidence on trial for 95-3002 No change in text
treason
7211 Evidence on trial for con-  94-4-102 Evidence for comspiracy
spiracy
7212 When burden of proof 95-3004(b) Burden in a homicide trial
shifts in trial for mur-
der
7213 All witnesses need not be  None
called
7214 Evidence on trial for None
bigamy
7215 Evidence on trial for None
forging bank bills
7216 Evidence on trial for None
abortion and enticing
females for prostitu-
tion
7217 Proof of corporation by None
reputation
7218 Evidence on trial for sell- None
ing, ete., lottery tickets
7219 Evidence of false pre- None
tenses
7220 Conviction on testimony  95-3012 Testimony of persons legal-
of accomplice ly accountable
7221 to 7233 Repealed in 1967
7234 Repealed in 1969
7235 to 7239 Repealed in 1967
7240 Evidence in trials for lar- None
ceny
7301 to 7306 Repealed in 1967
7307 When discharged without 5-1711 Effeet of former prosecu-
verdiet, cause to be tion

tried again

7308 to 7822 Repealed in 1967

7823 Repealed in 1955

7824 Repealed in 1967

7825to 7830 Repealed in 1955

7831 to 7841 Repealed in 1967

7901, 7902 Uniform Aet for Out-of- §-3201, 95-3202 No change in text
State Parolee Supervi-
sion

8001 to 8507 Repealed in 1967

8508 to 8510 Guaranteed arrest bond None

cortificates
8601 to 8718 Repealed in 1967
8801 Who are competent wit- 5-3010 No change in text
nesses
8802 Competency of husband  95-3011 No change in text
and wife as witnesses
8803 Defendant as witness 1972 Const., Privilege against self-in-

Art. 11, 8ec. 25  erimination
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CROSS REFERENCE TABLE

R.C.M,, 1947 Montana
Title 94 Old Subjeet Criminal Code Subject
Section Matter of 1973 Matter
8804 Testimony of parties to  95-1807 Defendant as witness
offense
8901 to 8909 Repealed in 1967
9001 Definition of terms 95-1808 Definition of terms
9002 to 9004 Witneages from without 95-1809 to No change in text
state 95-1811
9005 to 9007 Interpretation, short title None
and repeal
9201 to 9214 Examination of witnesses  95-1802 Depositions
on eommission
9301 to 9306 Repealed in 1967
9307 Expense of sending ete.,, 95-506(d) Expense of sending defend-

9401 to 9707
9801 to 9820
9821, 9822

9823

9824 to 9837

9838

9839, 9840
9841, 9842

0843 to 9845

9846
9847 to 9851

9901 to 9908

100-1 to
301-21

401-1 to
401-3

501-1 to
501-32

601-1 to
601-3

701-1
801-1,801-2

901-1 to
901-18

1001-1 to
1001-11

1101-1 to
1101-6

defendant to asylum
Repealed in 1967
Repealed in 1955

Probation, parole and
clemency

Definition of terms

Board of pardons and its
procedures
Return of parole violator

Parolees’ terms of service

Executive eclemency ap-
plications

Hearings on executive
elemency

Notice of hearings
Decisions on executive
clemency

Bastardy proceedings
Repealed in 1967

Reward for apprehension
of counviets and felons

Uniform Criminal Extra-
dition Aect

Repealed in 1967

Bringing prisoner into
court

Fines and forfeitures, dis-
position

Repealed in 1961

Criminal law study com-
migsion

Interstate Agreement om
Detainers

95-3203, 95-3204

95-3205

95-3206 et
seq.
95-3308

95-3221, 95-3222
95-3223, 95-3224

95-3225 to
95-3227

95-3228

95-3229 to
95-3233

61-801 to
61-327
None
95-3101 to
95-3130
95-1812

95-2228, 95-2229

None

95-3131 to
95-3136

ant to hospital

No change in text

Amended by separate 1973
act, no other change in
toxt

Miscellaneous amendments
and repeals

Amended

No change in text

Amended by separate 1973
act, no other change in
text

No change in text

Minor changes in text
No change in text

Uniform Parentage Act

Uniform Criminal Extradi.
tion Act

No change in text

Fines and forfeitures, dia-
position

No change in text
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Reforences are to nection numbers

A

Abatement of public nuisance, action for, 94-8-107(5)
Abortion
Montana Abortion Control Act, 94-5-613 to 94-5-624
Absolute liability, 94-2-104
Accessories, 94-2-106 to 94-2-108—See Accountability
Accountability
causing another to perform, legal accountability for, 94-2-107(1)
corporation, person legally accountable for conduct in name or in behalf of,
punishment as individual, 94-2-113
legal accountability of person for conduct of himself or of another, 94-2-106
separate conviction of person legally accountable for conduct of another, 94-2-108
solicitation, elements of offense, punishment, 94-4-101
soliciting, aiding or abetting another in planning or commission of offense, legal
acconntability for, exceptions, 94-2-107(3)
“yolicit” or “solicitation” defined, 94-2-101(56)
statutory basis for legal accountability for conduct of another, 94-2-107(2)
“Acts” defined, 94-2-101(1)
Administrative proceedings
bribery in offieial and political matters, elements, punishment, 94-7-102
definition, 94-2-101(3)
falsification in official matters, 94-7-201 to 94-7-210—8ee Falsification in official
matters
gifts to publie servants by persons subject to their jurisdiction, elements, punish-
ment, 94-7-105
official misconduct, 94-7-401-—8ee Official misconduet of public servant
past official behavior, acceptance of compensation for, elements, punishment,
94-7-104
threats and other improper influence in official matters, elements, punishment,
94-7-103
Adulterated commodities, sale as deceptive business practice, definition, punishment,
94-6-308
Advertising
contraceptive drugs or devices, advertising prohibited, 94-8-110.3
deceptive business practices, elements, definitions, punishment, 94-6-308
Aggravated assault, elements, punishment, 94-5-202
Aggravated burglary, elements, punishment, 94-6-204(2), (3)
Aggravated promotion of prostitution, elements, punishment, 94-5-603(2), (8)
Aiding and abetting, 94-2-106 to 94-2-108-—8ee Aceountability

Airplanes—See Vehicles
tampering with aireraft as creating a hazard, punishment, 94-8-108
unauthorized use, elements, punishment, 94-6-305
Alcohol—See Intoxicating substances; Intoxication
“intoxicating substanee” defined, 94-2-101(24)
Animals
brands, elements of offense of illegal branding or altering or obscuring brand,
punighment, 94-6-312
cruelty to animals, elements, punishment, 94-8-106
injuring or killing commonly domesticated animal as eriminal mischief, punish-
ment, 94-6-102
#Another” defined, 94-2-101(2)
Application of Criminal Code
civil remedies not affected, 94-1-104(1)
contempt, power of court to punish not affected, 94-1-104(2)
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Application of Criminal Code (Continued)
court order, civil judgment or decree, enforcement not affected, 94-1-104(2)
description of conduct as offense in code or other statute required to constitute
offense, 94-1-104(2)
offenses committed after effective date, application to, 94-1-103(1)
offenses defined outside code, 94-1-103(2), (3)

Arrests
escape, elements, punishment, 94-7-306
justifiable use of force to prevent eseape, 94-3-106(1)
failure to aid peace officer, elements, punishment, 94-7-304
“frisk” defined, 94-2-101(16)
harboring or aiding offender to avoid apprehension as obstrueting justice, punish-
ment, 94-7-303
“official detention” defined, 94-7-306(1)
resisting arrest, elements, punishment, 94-7-301
force to resist arrest unauthorized even if arrest unlawful, 94-3-108
unlawful arrest no defense, 94-7-301(2)
“stop” defined, 94-2-101(60)
unauthorized communieation with persons subjeet to official detention, elements,
punishment, 94-7-307(2)

Arson, elements of offense, punishment, 94-6-104
negligent arson, elements, punishment, 94-6-103

Assault, elements of offense, punishment, 94-5-201
aggravated assault, elements, punishment, 94-5-202
intimidation, elements, punishment, 94-5-203
prisoners, elements of offense of mistreating prisoners, punishment, 94-8-113
sexual assault, elements, punishment, 94-5-502

Athletic contests, elements of bribery in contests, punishment, 94-8-112

Attempt, elements of offense, 94-4-103 (1)
abandoument of eriminal effort as defense, 94-4-103(4)
completion of offense mo bar to conviction for attempt, 94-4-103(5)
impossibility of commission of attempted offense no defense, 94-4-103(2)
punishment, 94-4-103(3)

Automobiles—=See Vehicles
unauthorized use of motor vehicles, elements, punishment, 94-6-305

B

Bad checks, elements of offense, evidence, punishment, 94-6-309
Bail-jumping, elements, punishment, 94-7-308
“Benefit” defined, 94-2-101(4)
Bestiality, elements of deviate sexual conduet, 94-5-505
Bigamy, elements of offense, defenses, punishment, 94-5-604
marrying a bigamist, elements of offense, punishment, 94-5-605
Boats—See Vehicles
unauthorized use, elements, punishment, 94-6-305
“Bodily injury” defined, 94-2-101(5)
Bombg—See Explosives
communieating threat or false report of pending explosion as intimidation,
94-5-203(2)
Brands, elements of offense of illegal branding or altering or obscuring brand, punish-
ment, 94-6-312
Bribery
elements of offense of bribery in official and political matters, punishment,
94-7-102
gambling, aceeptance of bribes or payments to protect offenders a felony, 94-8-417
gifts to public servants by persons subject to their jurisdiction, elements, punish-
ment, 94-7-105
official misconduct, 94-7-401—8ee Official misconduet of publie servant
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Bribery (Continued)
past official behavior, acceptance of compensation for, elements, punishment,
94-7-104
sporting events, elements of bribery in contests, punishment, 94-8-112
threats and other improper influence in official and political matters, elements,
punishment, 94-7-103
Burglary, elements of offense, punishment, 94-6-204 (1), (3)
aggravated burglary, elements, punishment, 94-6-204(2), (3)
“enter or remain unlawfully” defined, 94-6-201
“oceupied structure” defined, 94-2-101(34)
possession of burglary tools, elements, punishment, 94-6-205
Business practices—See also Corporations
chain distributor schemes, definitions, elements, punishment, 94-6-308.1
deceptive practices, elements, definitions, punishment, 94-6-308
gifts to public servants, elements of offense, punishment, 94-7-105

c

Capital punishment
justification of acts of public servant in execution of death sentence, 94-3-109

Chain distributor schemes, definitions, elements, punishment, 94-6-308.1

Checks
forgery, elements, definitions, punishment, 94-6-310
jssuing a bad check, elements, evidence, punishment, 94-6-309
Children—&ee Family, offenses involving; Minors
Civil actions, remedies and enforcement of orders, judgments or decrees not affected by
Criminal Code, 94-1-104
Classification of offenses, purpose and basis for designation of offense as felony or
misdemeanor, 94-1-105(1)
offenses defined by statutes other than Criminal Code to be classified, 94-1-105(2)
“Cohabit” defined, 94-2-101(6)
“Common scheme” defined, 94-2-101(7)
Communications
criminal defamation, 94-8-111—See Criminal defamation
damage to property causing interruption or impairment of public ecommunica-
tion services as criminal mischief, punishment, 94-6-102
failure to yield party line, 94-8-109—8ee Telephone and telegraph, failure to yield
party line
privacy in communications, elements of offense, punishment, 94-8-114
threatening, profane or abusive language as disorderly conduct, punishment,
94-8-101
unauthorized communication with persons subject to official detention, elements,
punishment, 94-7-307(2)
wiretapping, acts constituting violating privaecy in communications, punishment,
94-8-114
Competency, 94-2-109—8ee Responsibility for eriminal conduet
Compounding a felony, elements, punishment, 94-7-305
Compulsion to commit offense under threat or menace of death or serious bodily harm,
94-3-110
Concealed weapons
carrying prohibited, punishment, 94-8-210
definition of “concealed weapons,” 94.8-215
exemptions from prohibition against carrying concealed weapons, 94-8-212
jurisdietion of distriet court over prosecutions, 94-8-217
permit to ecarry pistol or revolver, requirements and procedure for issuance,
94-8-214
prisoner’s possession of weapon prohibited, punishment, 94-8-213
“unincorporated town” defined, 94-8-216
Conduet
accountability for conduct of another, 94-2-106 to 94-2-108—See Accountability
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Conduct (Continued)
causal relationship between conduct and result, 94-2-105
definition of “conduet,” 94-2-101(8)
description of conduct as offense required in Criminal Code or other statute,
94-1-104(2)
requirement of criminal act and particular mental state, 94-2-103

Confession, mistreating prisoner to obtain, punishment, 94-8-113

Confidence games
deceptive practices, elements, punishment, 94-6-307
game known as confidence game or bunco prohibited, punishment, 94-8-406

Consent
defense of consent, when consent ineffective, 94-2-111
“without consent” defined, 94-5-501(2)

Conspiracy, elements of offense, 94-4-102(1)
defenses unavailable, enumeration of, 94-4-102(2)
punishment, 94-4-102(3)

Construction of Criminal Code, 94-1-102(2)

Contempt
bail-jumping as offense, court’s power to punish not affected, 94-7-308(2)
court’s power to punish for contempt not affected by Criminal Code, 94-1-104(2)
eriminal contempt, elements, punishment, 94-7-309

Contraceptive drugs or devices
advertising prohibited, 94-8-110.2(2)
physicians and pharmacists exempt, 94-8-110.2(1)
prohibited methods of sale or distribution, 94-8-110.2(1)
punishment, 94-8-110.2(4)
seizure of illegal stock, 94-8-110.2(3)

“Conviction” defined, 94-2-101(9)

Corporations
aceountability of person for conduet in name or in behalf of corporation, punish-
ment as individual, 94-2-113
“agent” defined, 94-2-112(3)
chain distributor schemes, definitions, elements, punishment, 94-6-308.1
deceptive business practices, elements, definitions, punishment, 94-6-308
defense of due diligence to prevent ecommission of offense, 94-2-112(2)
ifts to public servants, elements of offense, punishment, 94-7-105
‘high managerial agent” defined, 94-2-112(3)
offenses subjeeting corporation to prosecution, 94-2-112(1)
“Correctional institution” defined, 94-2-101(10)—S8ee Prisons and prisoners
Corrupt influence, 94-7-102 to 94-7-105—Sec Bribery
Courts
bribery, elements, punishment, 94-7-102—8See Bribery
civil remedies and enforcement of orders, judgments or decrees not affected by
Criminal Code, 94-1-104
eontempt
eourt’s power to punish not affected by Criminal Code, 94-1-104(2)
bail-jumping as offense, court’s power to punish for contempt not
affected, 94-7-308(2)
criminal contempt, elements, punishment, 94-7-309
falsification in official matters, 94-7-201 to 94.7-210-~8c¢e Falsification in offieial
matters
gifts to public servants by persons subject to their jurisdiction, elements, punish-
ment, 94-7-105
“official proceeding” defined, 94-2-101(38)
ast official behavior, acceptance of compensation for, elements, punishment,
94-7.104
perjury, 94.7-202—8ee Perjury
physical evidence, tampering with or fabricating, elements, punishment, 94-7-208
threats and other improper influence in official matters, elements, punishment,
94-7-103
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Courts (Continued)
witnesses
definition of “witness,” 94-2-101(66)
tampering with witnesses, elements, punishment, 94-7-207

Creating a hazard, elements, punishment, 94-8-108
creating hazardous condition as disorderly conduet, 94-8-101

Credit cards, deceptive practices, elements, punishment, 94-6-307

Creditors, elements of offense of defrauding secured creditors, “security interest” de-
fined, punishment, 94-6-313

Criminal contempt, elements, punishment, 94-7-309

Criminal defamation, elements of offense, 94-8-111(2)
“defamatory matter” defined, 94-2-101(12), 94-8-111(1)
justification for eommunication of defamatory matter, 94-8-111(3)
proof of communication required for conviction, 94-8-111(4)
punishment, 94-8-111(2)

Criminal homicide, definition, degrees, 94-5-101-—8ee Homicide
Criminal mischief, elements of offense, punishment, 94-6-102

Criminal syndicalism, elements of offense, 94-7-503 (2)
definition of “eriminal syndicalism,” 94-7-503 (1)
owner of premises permitting assemblage for eriminal syndicalism, punishment,
84-7-503(4)
punishment, 94-7-503(3)
Criminal trespass
“enter or remain unlawfully” defined, 94-6-201
property, eriminal trespass to, elements, punishment, 94-6-203
vehicles, eriminal trespass to, elements, punishment, 94-6-202

Cruelty to animals, elements, punishment, 94-8-106
Culpability, 94-2-103—See Mental state
Custodial interference, elements, punishment, 94-5-305

D

Death sentonce—S8ee Capital punishment

Deceptive practices—See also False pretense and frand
business practices, elements of offense of deceptive business practices, definitions,
punishment, 94-6-308
“deception” defined, 94-2-101(11)
elements of offense of deceptive praetices, punishment, 94-6-307

Defamation, 94-8-111—8ee Criminal defamation

Defenses
attempt
abandonment of criminal effort, 94-4-103(4)
impossibility of commission of offense no defense, 94-4-103(2)
bigamy, 94-5-604(1)
compulsion to commit offense under threat or menace of death or serious bedily
harm, 94-3-110
congent, 94.2-111
corporation’s defense of due diligence to prevent commission of offense,
94-2-112(2)
entrapment, 94-3-111
intoxieation, requirements for proof of lack of eriminal responsibility, 94-2-109
justifiable use of force, 94-3-101 to 94-3-112—8ee Justifiable use of force
mental state, defense based on lack of, 94-2-103(6)
perjury or other falsification in official matters, irregularity of oath or affirmation
or incompetency of declarant no defense, 94-7-202(4)
reasonable belief that conduet not an offense, 94-2-103 (4)
conviction of included offense, 94-2-103 (5)
sexual erimes, offender’s belief that victim above age sixteen, 94-5-506(1)
theft of property, interest of offender no defense, 94-6-306
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Definitions, 94-2-101
“Deprive” defined, 94-2-101(13)
Desecration of flags, definition, elements, punishment, exceptions, 94-7-502
Destructive deviecs—See Explosives
Disorderly conduct, prohibited acts enumerated, 94-8-101(1)
failure of disorderly persons to disperse, punishment, 94-8-102
punishment for disorderly conduct, 94-8-101(2)
Domestic relations—8ee Family, offenses involving
Drugs—=8ee Intoxicating substances; Intoxication
contraceptive drugs or deviecs, prohibited methods of distribution, 94-8-110.2—See

Contraceptive drugs or devices
“intoxicating substance” defincd, 94-2-101(24)

E

Elections
bribery, elements, punishment, 94-7-102
threats and other improper influence, elements, punishment, 94-7-103
Electronie surveillance, acts constituting violating privaey in communications, punish-
ment, 94-8-114
FEntrapment, 94-3-111
Escape, elements of offense, punishment, 94-7-306
aiding offender to escape as obstructing justice, punishment, 94-7-303
foree to prevent escape, justifiable use of, 94-3-106
“official detention” defined, 94-7-306(1)
Evidence
bad check, effect of offender’s fajlure to make good within five days after notice
of nonpayment, 94-6-309(2)
house of prostitution, admissible evidence, 94-5-603(4)
obscenity prosecution, admissible evidence, 94-8-110(3)
tampering with or fabricating physical evidence, elements, punishment, 94-7-208

Explogives

communicating threat or false report of pending explosion as intimidation, 94-5-
203(2)
false report of fire, explosion or other catastrophe as disorderly conduect,
04-8-101

definition, 94-8-209.1

“destructive device” defined, 94-8-209.1

minor, selling or giving explosives to, punighment, 94-5-609

possession of explosives or destrucetive devices, punishment, 94-8-209.2, 94-8-209.3
prima facie evidenee of purpose, 94-8-209.5

Extortion
intimidation, elements of offense, punishment, 94-5-203
telephone, use for extortion, punishment, 94-8-114

F

False alarms
bomb threat, communicating false report as intimidation, 94-5-203(2)
falge report of fire, explosion, or other catastrophe as disorderly conduet, punish-
ment, 94-8-101
fire or othet emergency, elements, punishment, 94-7-205
law enforcement authorities, false reports to, 94-7-206
False imprisonment, elements of unlawful restraint, punishment, 94-5-301
False pretense and fraud
bad checks, elements of offense, evidence, punishment, 94-6-309
brands, elements of offense of illegal branding or alfering or obscuring brand,
punishment, 94-6-312
chain distributor schemes, definitions, elements, punishment, 94-6-308.1
creditors, elements of offense of defrauding secured creditors, “security interest”
defined, punishment, 94-6-313
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False pretense and fraud (Continued)
“Jaception” defined, 94-2-101(11)
deceptive business practices, elements, definitions, punishment, 94-6-308
deceptive practices, elements, punishment, 94-6-307
forgery, elements, definition, punishment, 94-6-310
impersonsating a publie servant, elements, punishment, 94-7-210
machine identification number or mark, elements of offense of obscuring the
identity of a machine, punishment, 94-6-311
telephone emergency call, false pretext to place, punishment, 94-8-109(3)

Falsification in official matters
corroboration of proof of falsity, 94.7-202(7)
evidence, tampering with or fabricating, elements, punishment, 94-7-208
false alarms—See False alarms
false swearing, elements of offense, 94-7-203(1)
corroboration of proof of falsity, 94-7-202(7)
inconsistent statements, proof of falsity of one or the other not required,
94.7-202(6)
irregularity of oath or affirmation or incompetency of declarant no defense,
94-7-202(4)
punishment, 94-7-203 (3)
retraction of falsification, effect of, 94-7-202(5)
impersonating a public servant, elements, punishment, 94-7-210
inconsistent statements, proof of falsity of ome or the other not required, 94.7-
202(6)
irregularity of oath or affirmation or incompetency of declarant no defense,
94-7-202(4)
law enforcement authorities, false reports to, elements, punishment, 94-7-208
perjury, 94-7-202
public records or information, tampering with, elements, punishment, 94-7-209
retraction of falsification, effect of, 94-7-202(5)
unsworn falsification, elements, punishment, 94-7-204
witnesses and informants, tampering with, elements, punishment, 94-7-207

Family, offenses involving
abortion
providing or using drugs or instruments to procure miscarriage of pregnant
woman, punishment, 94-5-611
soliciting and taking of drugs or submitting to operation to procure mis-
carriage, punishment, 94-5-612
bigamy, elements of offense, defenses, punishment, 94-5-604
marrying a bigamist, elements, punishment, 94-5-605
“cohabit” defined, 94-2-101(6)
custodial interference, elements, punishment, 94-5-305
endangering the welfare of children, elements, punishment, evidence, fine for
benefit of disadvantaged minor, 94-5-607
foree to restrain or correct child, use of, 94-3-107
incest, elements of offense, punishment, 94-5-606
nonsupport of spouse, child, or other dependent, elements, punishment, fine for
benefit of vietim, 94-5-608
prostitution, 94-5-603—See Prostitution
sexual crimes—See Sex offenses, married persons
theft from offender’s spouse no defense, 94-6-306(2)
Felonies
compounding a felony, elements, punishment, 94-7-305
definition of “felony,” 94-2-101(15)
“forcible felony” defined, 94-2-101(17), 94-3-101
purpose and basis for classification of offenses, 94-1-105(1)
time limitation on prosecution, 94-1-106(2)
Fences
failure to close gate as criminal mischief, punishment, 94.6-102
failure to fence well or other hole, punishment, 94-8-108

Fighting as disorderly conduet, punishment, 94-8-101
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Firearms

Fires

assault, presumption of purposely or knowingly causing reasonable apprehension
if firearm pointed at another, 94-5-201(d)
bringing armed men into the state, elements, punishment, 94-7-504
concealed weapons, 94-8-210 to 94-8-217-—8ee Concealed weapons
discharge of firearm in town, city or private emclosure, punishment, 94-8-218
discharging firearm as disorderly conduct, punishment, 94-8-101
justifiable use of force, 94-3-101 to 94-3-112—See Justifiable use of force
machine guns
erime of violence, possession or use of gun in, punishment, 94-8-202
definitions, 94-8-201
evidence of possession or use, presence of gun as, 94-8-205
exceptiong to application of act, 94-8-206
offensive or aggressive purpose, possession or use of gun for, punishment,
94-8-203
failure to register gun as presumption of possession for offensive or
aggressive purpose, 94-8-208
presumption of possession or use for offensive or aggressive purpose, 94-8-
204
registration of guns, punishment for viclation, 94-8-208
manufacturer’s register, punishment for violation, 94-8-207
uniformity of interpretation of act, 94-8-209
minors’ possesgion or use, prohibitions and restrictions, liability of parent or
guardian, 94-8-221, 94.8-222
purchage of rifles or shotguns
residents of contiguous state, purchase in Montana, 94-8-220
residents of Montana, purchase in contiguous states, 94-8-219
silencers, manufacture or sale for wrongful use, punishment, prineipals, pre-
sumption on possession, 94-8-223 to 94-8-225

arson, elements of offense, punishment, 94-6-104
negligent arson, elements, punishment, 94-6-103

false alarms to agencies of public safety, elements, punishment, 94-7-205
false report of fire as disorderly conduet, punishment, 94-8-101

threat or false report of pending fire as offense of intimidation, 94-5-203(2)

Flag desecration, definition, elements, punishment, exceptions, 94-7-502
Force, justifiable use of, 94-3-101 to 94-3-112—S8ee Justifiable use of force
“Forcible felony” defined, 94-2-101(17), 94-3-101(1)

Forgery, elements, definitions, punishment, 94-6-310

physiecal evidence, tampering with or fabricating, elements, punishment, 94-7-208
public records or information, tampering with, elements, punishment, 94-7-209

Fraud—See False pretense and frand
“Frisk” defined, 94-2-101 (16)

(¢ ]

Gambling

arrest of persons in possession or eontrol of apparatus or premises, duty of
ofticers, 94-8-410
brace and bunco games prohibited, punishment, 94-8-406
bribes or payments, acceptance to protect offenders a felony, 94-8-417
destruction of seized apparatus, duty of magistrate, 94-8-411
enforcement of laws
law enforcement officials, duty to prosecute violations, removal from
offiece for neglect or refusal, 94-8-414
mayor’s duty to enforce laws, 94-8-415
negleet of duty by officers, punishment, forfeiture of office, 94-8-416
evidence, duty of magistrate to retain seized apparatus for trial, 94-8-411
games prohibited, punishment, 94-8-401
larceny, obtaining money or property by gambling or tricks as, 94-8-405
lessor of premises used for gambling treated as prineipal, 94-8-422
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Gambling (Continued)
losses recoverable in eivil action, procedure, 94-8-418 to 94-8-421
lotteries, 94-8-301 to 94-8-311—8ee Lotteries
moneys seized by officer and confiscated by court, deposit and credit to county
poor fund, 94-8-412
ordinances in conflict with state law void, 94-8-424
possession of gambling apparatus prohibited, punishment, 94-8-404
public nuisance, 94-8-409
public nuisance, possession of apparatus as, 94-8-409
second offense, punishment, 94-8-408
seizure of apparatus, duty of officers, 94-8-410
slot machines unlawful, definitions, punishment, 94-8-428 to 94-8-431
soliciting persons to visit gambling resorts prohibited, punishment, 94-8-407
witnesses, immunity, 94-8-423
Gates, failure to close as eriminal mischief, punishment, 94-6-102
“Government” defined, 94-2-101(18)
Gung—See Concealed weapons; Firearms

H

“Harm” defined, 94-2-101(19)
Hazard, elements of offense of creating a hazard, punishment, 94-8-108
creating a hazardous condition as disorderly conduct, 94-8-101
Homicide
definition and degrees of eriminal homicide, 94-5-101
deliberate homicide, elements, punishment, 94-5-102
mitigated deliberate homicide, elements, punishment, 94-5-103
negligent homicide, elements, punishment, 94-5-104
time limitation on prosecution, 94-1-106(1)
Homosexuality, elements of deviate sexual conduct, punishment, 94-5-505
“Human being” defined, 94-2-101(21)
Hunting, negligence or failure to give assistance to injured person as ereating a hazard,
punishment, 94-8-108
Husband and wife—See Family, offenses involving; Sex offenses, married persons

I

Identification marks

brands, elements of offense of illegal branding or altering or obscuring brand,

punishment, 94-6-312
machine identification number or mark, elements of offense of obscuring the
identity of a machine, punishment, 94-6-311
Impeachment or removal of publie officers not affected by official misconduet law,
94-7-401(5)

Impersonating a publie servant, elements, punishment, 94-7-210
Incest, elements, punishment, 94-5-606
Indecent exposure, elements, punishment, 94-5-504
Informants, tampering with informants, elements, punishment, 94-7-207
Injury

“hodily injury” defined, 94-2-101(5)

“serious bodily injury” defined, 94-2-101(53)
Insurance, damaging or destroying property to defraud insurer, eriminal migchief,

punishment, 94-6-102

Intent, 94-2-103—8ee Mental state
Intimidation, elements, punishment, 94-5-203
Intoxicating substances

definition of “intoxicating substanec,” 94-2-101(24)

minors

possession of gubstanee, punishment, 94-5-610
selling or giving substance to ¢hild, punishment, 94-5-609
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Intoxieation
consent ineffective if given by intoxicated person, 94-2-111(2)
defense of intoxication, requirements for proof of, 94-2-109
“Involuntary aet” defined, 94-2-101(25)

Jails—See Prisons and prisoners
Judieial proceedings-—See Courts
Junk dealers, receiving or purchasing goods from child, punishment, 94-5-609
Juries and jurors
bribery, elements, punishment, 94-7-102
criminal contempt, elements, punishment, 94-7-309
“juror” defined, 94-2-101(26)
threats and other improper influence in official matters, elements, punishment,
94-7-103
Justifiable use of force
aggressor’s use of forece not justified, exceptions, 94-3-105
arrest, resisting by use of forece unauthorized even if arrest unlawful, 94-3-108
compulsion to commit offense under threat of death or serious bodily harm, 94-3-
110
death sentence, justification of acts of public servant, 94-3-109
defense of justifiable use of force an affirmative defense, 94-3-112
escape, use of foree to prevent, 94-3-106
“force likely to cause death or serious bodily harm” defined, 94-3-101(2)
“foreible felony” defined, 94-2-101(17), 94-3-101(1)
oceupied strueture, use of force in defense of, 94-3-103
definition of “oceupied structure,” 94-2-101(34)
parent, guardian or teacher, use of force to restrain or ecorrect child, 94-3-107
property other than occupied strueture, use of force in defense of, 94-3-104
gelf-defense, 94-3-102

K

Kidnaping, elements, punishment, 94-5-302
aggravated kidnaping, elements, 94-5-303 (1)
death sentence, 94-5-303(2)
punishment where victim released, 94-5-303(2)
unlawful restraint, elements, punishment, 94-5-301
Knowingly
acting purposely establishes knowledge, 94-2-110
definition of “knowingly,” 94-2-101(27)

L

Labels, deceptive business practices, elements, definitions, punishment, 94-6-308
Larceny—See Theft
Law enforcement authorities—8Bee Peace officers
Legislature
bribery in offieial matters, elements, punishment, 94-7-102
falsification in official matters, 94-7-201 to 94-7-210—8ec Falsification in official
matters
gifts to public servants by persons subject to their jurisdietion, elements, punish-
ment, 94-7-105
“official proceeding” defined, 94-2-101(38)
past official behavior, acceptance of compensation for, elements, punishment,
94-7-104
perjury, 94-7-202—S8ee Perjury
threats and other improper influence in official matters, elements, punishment,
94-7-103
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Letters, acts constituting violating privaey in communications, punishment, 94-8-114
Libel, 94-8-111--8¢e Criminal defamation
Limitations on prosecutions, 94-1-106, 94-1-107-—8ee Time limitations on prosecutions
Liquor—&ee Intoxicating substances; Intoxication
“intoxicating substance” defined, 94-2-101(24)
Livestock
brapds, elements of offense of illegal branding or altering or obscuring brang,
punishment, 94-6-312
cruelty to animals, elements, punishment, 94-8-106
injuring or killing commonly domesticated animal as criminal mischief, punish-
ment, 94-6-102

Lost or mislaid property, theft of, elements, punishment, 94-6-303

Lotteries
agricultural fairs or rodeo associations, drawings exempt, 94-8-302
aiding lotteries a misdemeanor, 94-8-305
definition of “lottery,” 94-8-301
drawing lotteries a misdemeanor, 94-8-403
forfeiture of property offered in lottery, 94-8-308
gambling, 94-8-401 to 94-8-431-~Bee Gambling
insuring tickets a misdemeanor, 94-8-307
Jetting building for lottery a misdemeanor, 94-8-309
opening or advertising lottery office a misdemeanor, 94-8-306
out-of-state drawings, prohibitions applicable to, 94-8-310
punishment, 94-8-311
selling tiekets a misdemeanor, 94-8-304

M

Machine guns, 94-8-201 to 94-8-209—See Firearms, machine guns
Malicious mischief, elements of eriminal mischief, punishment, 94-6-102
Manslaughter
mitigated deliberate homicide, elements, punishment, 94-5-103
negligent homicide, elements, punishment, 94-5-104
Married persons—See Family, offenses involving; Sex offenses, married persons
Meetings, disturbing or disrupting lawful assembly or public meeting as disorderly con-
duct, punishment, 94-8-101
Mental disease or defect
consent ineffective if given by reason of mental disease or defect, 94.2-111(2)
“mentally defective” defined, 94-2-101(28)
“mentally incapacitated” defined, 94-2-101(29)
Mental state
absolute liability, 94-2-104
application of prescribed mental state to each element of offense, 94-2-103(2)
causal relationship between conduet and result, 94-2-105
defenses based on absence of required mental state are affirmative defenses,
94-2-103(6)
defenses based on reasonable belief that conducet does not constitute offense, 94-2-
103(4)
conviction of included offense authorized, 94-2-103(5)
intoxicated or drugged condition considered, 94-2-109
“knowingly” defined, 94-2-101(27)
acting purposely establishes knowledge, 94-2-110
knowledge of law not element of offense, 94-2-103(3)
“megligently” defined, 94-2-101(31)
acting purposely or knowingly establishes negligence, 94-2-110
“purpogely”’ defined, 94-2-101(52)
requirement of eriminal act and partieular mental state, 94-2-103(1)
Minors
custodial interference, elements, punishment, 94-5-305
endangering the welfare of children, elements, punishment, evidence, fine for
benefit of disadvantaged minor, 94-5-607
explosives, giving or selling to child, punishmeunt, 94-5-609
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Minors (Continued)

firearms, possession or use under fourteen, prohibitions and restrictions, liability

of parent or guardian, 94-8-221, 94-8-222

foree to restrain or correct child or pupil, justifiable use of, by parent, guardian

or teacher, 94-3-107
intoxicating substances
possession of substance, punishment, 94-5-610
selling or giving substances to child, punishment, 94-5-609

junk dealer, pawnbroker or secondhand dealer reeeiving or purchasing goods

from ehild, punishment, 94-5-609

nonsupport of child or other dependent, elements, punishment, fine for benefit of

victim, 94-5-608

refrigerator or other container, disearding where attractive to children, pumish-

ment, 94-8-108
sexual crimes—See Sex offenses, age of vietim
Misconduet in office, 94-7-401—H8ee Official misconduet of publie servant

Misdemeanors
definition of “misdemeanor,” 94-2-101(30)

offenses defined by statutes other than Criminal Code to be classified, 94-1-105(2)

purpose and basis for clagsification of offenses, 94-1-105(1)

time limitation on prosecution, 94-1-106(2)
Motor vehicles~~8ee Vehicles

unauthorized use of motor vehicles, elements, punishment, 94-6-305
Murder—See Homicide

criminal homicide, definition, degrees, 94-5-101

deliberate homicide, elements, punishment, 94-5-102

N

Narcotics—8ee Intoxicating substances; Tntoxieation
“intoxicating substance” defined, 94-2-101(24)
Negligence
acting purposely or knowingly establishes negligence, 94-2-110
definition of “negligently,” 94-2-101(31)
negligent arson, elements, punishment, 94-6-103
negligent homlclde, elements, punishment, 94-5-104
Noise, loud or unusual noises as disorderly conduect, punishment, 94-8-101
Nuisance

creating hazardous or physically offensive condition as disorderly conduct, pun-

ishment, 94-8-101
public nuisance, 94-8-107—S8ee Public nuisance

(4]
Obseenity

contraceptive drugs or devices, prohibited mothods of distribution, 94-8-110.2—See

Contraceptive drugs or devices
definition, 94-8-110(2)
elements of offense, 94-8-110(1)
evidence, 94-8-110(3)
motion picture theater employees, liability for prosecution, 94-8-110.3

public display of offensive sexual or violent material, definition, punishment, 94-

8-110.1
punishment for obscenity, 94-8-110(4)

telephone communication constituting violation of privaey, punishment, 94-8-114

Obstructing a peace officer or other public servant, elements, punishment, 94-7-302
illegal action of officer no defense, 94-7-302(2)

Obstructing justice, definition, elements, punishment, 94-7-303
“QObtain” and “obtaing or exerts control” defined, 94-2-101(32), (33)
“Qecupied strueture” defined, 94-2-101(34)

“Offender” defined, 94-2-101(35)
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Offense

definition of “offense,” 94-2-101(36)

requirement of eriminal act and particular mental state, 94-2-103
“Official detention” defined, 94-2-101(37)

Official misconduet of publie servant
acquittal, reinstatement in office, 94-7-401(4)
district court jurisdiction, commencement of action, 94-7-401(3)
impeachment or removal proceedings not affected, 94-7-401(5)
prohibited acts, 94-7-401(1)
punishment, 94-7-401(2)
suspengion and forfeiture of office, 94-7-401(4)

“Official proceeding” defined, 94-2-101(38)

“Other state” defined, 94-2-101(39)

“Owner” defined, 94-2-101(40)

P

Pandering
advertising or promoting sale of obscene materials, punishment, 94-8-110
promoting prostitution, elements, punishment, 94-5-603
Parent and child—See Family, offenses involving; Minors
Pawnbrokers, receiving or purchasing goods from child, punishment, 94-5-609
Peace officers
definition of “peace officer,” 94-2-101(42)
failure to aid peace officer, elements, punishment, 94.7-304
false reports to authorities, elements, punishment, 94-7-206
impersonating a public servant, elements, punishment, 94-7-210
mistreating prisoners, elements, punishment, 94-8-113
obstrueting a peace officer, elements, punishment, 94-7-302
illegal action of officer no defense, 94-7-302(2)
resisting arrest, elements, punishment, 94-7-301
foree to resist arrest unauthorized even if arrest unlawful, 94-3-108
unlawful arrest no defense, 94-7-301(2)

“Pecuniary interests” defined, 94-2-101(43)

Perjury, elements of offense, 94-7-202(1)
eorroborating proof of falsity required, 94-7-202(7)
inconsistent statements, proof of falsity of one or the other not required, 94-7-
202(6)
irregularity of oath or affirmation or incompetency of declarant no defense,
94-7-202(4)
material falsification, 94-7-202(3)
punishment, 94-7-202(2)
retraction of falsification, effect of, 94-7-202(5)
“Person” defined, 94-2-101(44)
“Physically helpless” defined, 94-2-101(45)
Police—See Peace officers
Politieal parties
bribery, elements, punishment, 94-7-102
“party official” defined, 94-2-101(41)
“Possession” defined, 94-2-101(46)
“Premises” defined, 94-2-101(47)
Prisons and prisoners
“correctional institutions” defined, 94-2-101(10)
escape, elements of offense, punishment, 84-7-306
aiding offender to escape as obstructing justice, punishment, 94-7-303
force to prevent escape, justifiable use of, 94-3-106
gifts to public servants by persons subjeet to their jurisdietion, elements, punish-
ment, 94-7-105
illegal artieles, transferring to or by persoms subject to official detention, ele-
ments, punishment, 94-7-307(1)
“an illegal article” defined, 94-2-101(22)
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Prisons and prisoners (Continued)
mistreating prisoners, elements, punishment, 94-8-113
“official detention” defined, 94-7-306(1)
unauthorized communication with person subject o official detention, elements,
punishment, 94-7-307(2)
weapons, possession by prisoner prohibited, punishment, 94-8-213
Privacy in communications, acts constituting violations, punishment, 94-8-114
Profanity
digorderly conduct, punishment, 94-8-101
telephone eommunication using profane language, punishment, 94-8-114
Property
“enter or remain unlawfully” defined, 94-6-201
“oecupied structure” defined, 94-2-101(34)
“premises” defined, 94-2-101(47)
“property” defined, 94-2-101(48)
“property of another” defined, 94-2-101(49)
“stolen property” defined, 94-2-101(59)
Pr((l)ph.ylactics, prohibited methods of distribution, 94-8-110.2—S8ee Contraceptive drugs or
evices
Prosecution of offenses
application of Criminal Code, 94-1-103, 94-1-104
commencement of prosecution when indictment found or information or com-
plaint filed, 94-1-106(5)
time limitations, 94-1-106, 94-1-107—See Time limitations on prosecutions
Prostitution
elements of prostitution, punishment, 94-5-602
house of prostitution
definition, 94-2-101(20)
evidence, 94-5-603 (4)
promoting prostifution, elements of offense, punishment, 94-5-603(1), (3)
aggravated promotion of prostitution, elements, punishment, 94-5-603(2),
8

evidence on whether place is house of prostitution, 94-5-603(4)
“inmate” defined, 94-2-101(23)

Publie nuisance
abatement action, 94-8-107(5)
definition of “public nuisance,” 94-8-107(1)
elements of offense, 94-8-107(2)
extent of annoyance or damage, 94-8-107(3)
gambling apparatus, possession as publiec nuisance, 94-8-409
punishment for maintaining publie nuisance, 94-8-107(4)

Public officers and employees

bribery, elements, punishment, 94-7-102

compensation for past official behavior, acceptance of, elements, punishment,
94-7-104

definition of “publie servant,” 94-2-101(51)

false reports to authorities, elements, punishment, 94-7-206

falgification in offieial matters, 94-7-201 to 94-7-210—=8ee Falsification in offieinl
matters

gifts to public servants by persons subjeet to their jurisdiction, elements, punish-
ment, 94-7-105

impersonating a public servant, elements, punishment, 94-7-210

miseonduct in office, 94-7-401—8ee Offieial misconduct of public servant

obstructing a public servant, elements, punishment, 94-7-302

“offieial proceeding” defined, 94-2-101(38)

perjury, 94-7-202—8ee Perjury

threats and other improper influence in official matters, elements, punishment,
94-7-103

“Public place” defined, 94-2-101(50)

Publie records or information
falsification in official matters, 94-7-201 to 94-7-210—See Falsification in official

matters
tampering with records or information, elements, punishment, 94-7-209
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“Publie servant” defined, 94-2-101(51)
“Purposely” defined, 94-2-101(52)

)

Railroads
criminal trespass to vehicles, elements, punishment, 94-6-202
depositing substance which will derail cars as creating a hazard, punishment,
04-8-108

Rape—See Sex offenses
sexual assault, elements, punishment, 94-§-502
sexual intercourse without consent, elements, punishment, 94-5-503

Refrigerator or other container, discarding where attractive to children, punishment,
94-8-108
Resisting arrest, elements, punishment, 94-7-301
force in resisting unauthorized even if arrest unlawful, 94-3-108
unlawful arrest no defense, 94-7-301(2)

Responsibility for ecriminal conduct—=8ee Mental state
corporations, 94-2-112
intoxication, requirements to prove lack of eriminal responsibility, 94-2-109

Riots
bringing armed men into the state, elements, punishment, Y4-7-504
eriminal syndicalism, 94-7-503—8ee Criminal syndicalism
disorderly eonduct, 94-8-101—See Disorderly conduct
elements of offense of riot, 94-8-103(1)
punishment, 94-8-103(2)
incitement to riot, elements, punishment, 94-8-104

Robbery, elements of offense, 94-5-401(1)
“in the course of committing a theft” defined, 94-5-401(3)
punishment, 94-5-401(2)

Sales
chain distributor schemes, deflnitions, elements, punishment, 94-6-308.1
deceptive business practices, elements, definitions, punishment, 94-6-308

Becondhand dealers, receiving or purchasing goods from child, punishment, 94-5-609

Secured creditors, elements of offense of defrauding secured creditors, “security interest”
defined, punishment, 94-6-313
Sedition
bringing armed men into the state, elements, punishment, 94-7-504
eriminal syndicalism, 94-7-503—8ee Criminal syndicalism

Self-defense, 94-3-102

Serial numbers, elements of offense of obscuring the identity of & machine, punishment,
94-6-311

Sex offenses
age of vietim
defense of offender’s reasonable belief that vietim above sizteen, 94-5-
§06(1)
no defense if child less than fourteen, 94-5-506(1)
sexual assault, punishment where victim less than sixteen and offender
three or more years older, 94-5-502(3)
sexual intercourse without consent, punishment where wvictim less
than sixteen and offender three or more years older, 94-5-503(38)
bigamy, 94-5-604, 94-5-605—See Bigamy
consent as defense, when ineffective, 94-2-111
“without consent” defined, 94-5-501
contraceptive drugs or devices, prohibited methods of distribution, 94-8-110.2—8ee
Contraceptive drugs or devices
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Sex offenses (Continued)
definitions, 94-5-501
deviate sexual conduct, elements, punishment, 94-5-505
definition of “deviate sexual relations,” 94-2-101(14)
incest, elements of offense, punishment, 94-5-606
indecent exposure, elements, punishment, 94-5-504
married persons
indecent exposure, spouse excluded, 94-5-504(1)
sexual assault, spouse excluded, 94-5-502(1)
sexual intercourse without consent, spouse excluded, 94-5-503
“spouse” defined for purposes of offenses excluding econduet with a spouse,
94-5-506(2)
obscenity, elements, definitions, evidence, punishment, 94-8-110—8See Obscenity
prostitution, 94-5-603—8ee Prostitution
public display of offensive sexual material, definition, punishment, 94-8-110.1
sexual assault, elements, punishment, 94-5-502
“sexual contact” defined, 94-2-101(54)
“sexual intercourse” defined, 94-2-101(55)
sexual intercourse without consent, eloments, punishment, 94-5-503
Silencers, manufacture or sale for wrongful use, punishment, presumption on possession,
94-8-209.4, 94-8-209.5
Slot machines unlawful, definitions, punishment, 94-8-428 to 94-8-431
Sodomy
deviate sexual conduct, elements, punishment, 94-5-505
sexual intercourse without consent, elements, punishment, 94-5-503
definition of “sexual intercourse,” 94-2-101(55)
Solicitation
definition of “solicit” or “solicitation,” 94-2-101(56)
elements of offense, 94-4-101(1)
punishment, 94-4-101(2)
goliciting, alding or abetting another in planning or commission of offense, legal
aceountability for, exceptions, 94-2-107(3)
Sporting events, elements of bribery in contests, punishment, 94-8-112
“State” or “this state” defined, 94-2-101(57)
“Statute” defined, 94-2-101(58)
Bteam engine or steam boiler, use in unsafe conditon as creating a hazard, punish-
ment, 94-8-108
Stolen property, obtaining control as theft, elements, punishment, 94-6-302(3), (4)
definition of “stolen property,” 94-2-101(59)
“Stop” defined, 94-2-101(60)
Striet construction rule not applicable to Criminal Code, 94-1-102(2)
Striet liability, 94-2-104
Suicide, aiding or soliciting, elements, punishment, 94-5-106
Support .
endangering the welfare of children, elements, punishment, evidence, fine for
benefit of disadvantaged minor, 94-5-607
nonsupport of spouse, child, or other dependent, elements, punishment, fine for
benefit of vietim, 94-5-608
Switchblade knives, possession or sale, punishment, collectors exempt, 94-8-226

Syndicalism, 94-7-503—8ee Criminal syndicalism

Tampering
definition of “tamper,” 94-2-101(61)
evidence, tampering with or fabricating physical evidence, elements, punish-
ment, 94-7-208
witnesses or informants, tampering with, elements, punishment, 94-7-207

Telephone and felegraph
aiding in the avoidance of charges for service, 94-6-304.2
damage to property causing interruption or impairment of public ecommunication
services as criminal misehief, punishment, 94-6-102
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Telephonc and telegraph (Continued)

failure to yield party line or public telephone
elements of offense, punishment, defenses, 94-8-109(1), (2)
false pretext to place emergency call, punishment, 94-8-109(3)
printing of law in telephone directory, 94-8-109(4)
privacy in communications, elements of offense, punishment, 94-8-114
theft of services, proof of element of deception, 94-6-304.1
threatening, profane or abusive language, punishment, 94-8-101, 94-8-114
wiretapping, acts constituting violating privacy in communications, punishment,
94-8-114

Theaters
motion pieture theater employees, liability for prosecution, 94-8-110.3
obscenity, definition, evidence, punishment, 94-8-110—8See Obscenity
public display of offensive sexual material, definition, punishment, 94-8-110.1

Theft

burglary, 94-6-204—8ee Burglary

communication services, obtaining with intent to defraud, 94-6-304.1

“deprive” defined, 94-2-101(13)

gambling or tricks, obtaining money by means of, larceny, 94-8-405

interest of offender in property no defense, 94-6-306

labor or services, obtaining as theft, elements, punishment, 94-6-304

lost or mislaid property, obtaining econtrol as theft, punishment, 94-6-303

married persons, no defense that theft from offender’s spouse, 94-6-306(2)

motor vehicles, unauthorized use of, elements, punishment, 94-6-305

“obtains or exerts control” defined, 94-2-101(33)

“owner” defined, 94-2-101(40)

“possession” defined, 94-2-101(46)

“property” defined, 94-2-101(48)

‘“property of another” defined, 94-2-101(49)

robbery, elements, punishment, “in the course of committing a theft” defined,
94-5-401

stolen property, obtaining control as theft, elements, punishment, 94-6-302(3), (4)

definition of “stolen property,” 94-2-101(59)

temporary use of property, obtaining as theft, elements, punishment, 94-6-304

threat or deception to obtain control over property of the owmer ags theft,
elements, punishment, 94-6-302(2), (4)

time limitation on prosecution extended for theft involving breach of fiduciary
obligation, 94-1-106(3)

unauthorized control over property of the owner as ftheft, elements, punishment,
94-6.302(1), (4)

“value” defined, 94-2-101(63)

Threats
definition of “threat,” 94-2-101(62)
disorderly conduct, threatening language as, punishment, 94-8-101
official and political matters, intimidation to influence behavior of public officials,
elements, punishment, 94-7-103
telephone communication threatening injury or physical harm, punishment,
94-8-114
theft, threats to obtain control over property of the owner, elements, punishment,
94-6-302(2), (4)
Time limitations on prosecutions
commencement of time on day after offense committed, 94-1-106(4)
felony, 94-1-106(2)
homicide, 94-1-106(1)
misdemeanor, 94-1-106(2)
prosecution commenced when indictment found or information or complaint
filed, 94-1-106(5)
theft involving breach of fidueiary obligation, extension of period, 94-1-106(3)
tolling of period of limitation, 94-1-107
when offense committed, 94-1-106(4)

Title and eitation of Criminal Code, 94-1-101

Traffie, rendering vehicular or pedestrian traffic impassable as disorderly conduet, punish-
ment, 94-8-101
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Trespass
“enter or remain unlawfully” defined, 94-6-201
property, eriminal trespass to, elements, punishment, 94-6-203
vehicles, eriminal trespass to, elements, punishment, 94-6-202

U

Unlawful restraint, elements, punishment, 94-5-301
Utilities
damage to property causing interruption of impairment of public services as
eriminal mischief, punishment, 94-6-102
gifts to public scrvants, elements of offense, punishment, 94-7-105

v

“Value” defined, 94-2-101(63)
Vehicles
eriminal trespass to vehicles, elements, punishment, 94-6-202
definition of “vehicle,” 94-2-101(64)
“enter or remain unlawfully” defined, 94-6-201
identification number, elements of offense of ohscuring the identity of a machine,
punishment, 94-6-311
unauthorized use of motor vehicles, clements, punishment, 94-6-305
Voters
bribery, elements, punishment, 94-7-102
threats and other improper influence, elements, punishment, 94-7-103

w

Water
damage to property ecausing interruption or impairment of public water supply
as eriminal mischief, punishment, 94-6-102
failure to cover or fence well, cistern, cesspool or other hole, punishment,
94-8-108
Weapons—=See also Explosives; Firearms
concealed weapons, 94-8-210 to 94-8-217-—See Coneealed weapons
definition of “weapon,” 94-2-101(65)
justifiable use of force, 94-3-101 to 94.3-112—Secc Justifiable use of foreo
switehblade knives, possession or sale, punishment, collectors exempt, 94-8-226
Weaights, measures and grades, deceptive business practices, elements, definitions,
punishment, 94-6-308
Wells, failure to cover or fence, punishment, 94-8-108
Wiretapping, acts constituting violating privacy in communications, punishment,
94-8-114
Witnesses
eriminal contempt, elements, punishment, 94-7-309
definition of “witness,” 94-2-101(66)
falsification in official matters, 94-7-201 to 94-7-210—See Falsification in official
matters
gambling investigations or proceedings, immunity of witnesses, 94-8-423
perjury, 94-7-202-—See Perjury
tampering with witnesses, elements, punishment, 94-7-207

217



