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Industry Restructuring and Customer Choice Act". 

NEW SECTION. Section 2. Legislative findings and policy. The legislature finds and declares the 

following: 

( 1) The generation and sale of electricity is becoming a competitive industry. 

(2) Montana customers should have the freedom to choose their supplier of electricity and related 

services in a competitive market as soon as administratively feasible. Affording this opportunity serves the 

public interest. 

(3) The financial integrity of electrical utilities should be fostered. 

(4) The public interest requires the continued protection of consumers through: 

(a) licensure of electricity suppliers; 

(b) provision of information to consumers regarding electricity supply service; 
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(c) provision of a process for investigating and resolving complaints; 

(d) continued funding for public purpose programs for: 

Ii) cost-effective local energy conservation; 

(ii) low-income customer weatherization; 

(iii) renewable resource applications; 
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(iv) research and development programs related to energy conservation and renewables; 

Iv) market transformation; and 

(vi) low-income energy bill assistance; 

(e) assurance of service reliability and quality; and 

10 

11 

(fl prevention of anticompetitive and abusive activities. 

12 NEW SECTION. Section 3. Definitions. As used in [sections 1 through 31], unless the context 

13 requires otherwise, the following definitions apply: 

14 (1) "Aggregator" or "market aggregator'' means an entity, licensed by the commission, that 

1 5 aggregates retail customers and purchases electric energy and takes title to electric energy as an 

16 intermediary for sale to retail customers. 

17 (2) "Assignee" means any entity, including a corporation, partnership, board, trust, or financing 

18 vehicle, to which a utility assigns, sells, or transfers, other than as security, all or a portion of the utility's 

19 interest in or right to transition property. The term also includes an entity, corporation, public authority, 

20 partnership, trust or financing vehicle, to which an assignee assigns, sells, or transfers, other than as 

21 security, the assignee's interest in or right to transition property. 

22 (3) "Board" means the board of investments created by 2-15-1808. 

23 (4) "Broker" or "marketer" means an entity, licensed by the commission, that acts as an agent or 

24 intermediary in the sale and purchase of electric energy but that does not take title to electric energy. 

25 15) "Cooperative utility" means: 

26 (a) a utility qualifying as an electric cooperative pursuant to Title 35, chapter 18; 

27 (bl an existing municipal utility as of [the effective date of this act]; or 

28 (c) a federally owned and locally managed electric utility in the state of Montana that is operated 

29 under contract between a federally recognized Indian tribe and the United States. 

30 (6) "Customer" or "consumer" means a retail electric customer or consumer. 
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(7) "Distribution facilities" means those facilities by and through which electricity is received from 

2 a transmission services provider and distributed to the customer and that are controlled or operated by a 

3 distribution services provider. 

4 (81 "Distribution services provider" means a person controlling or operating distribution facilities for 

5 distribution of electricity to the public. 

6 (9) "Electricity supplier" means any person, including aggregators, market aggregators, brokers, and 

7 marketers' offering to sell electricity to retail customers in the state of Montana. 

8 ( 1 0) "Financing order" means an order of the commission adopted in accordance with [section 31) 

9 that authorizes the imposition and collection of fixed transition amounts and the issuance of transition 

10 bonds. 

11 (11) (al "Fixed transition amounts" means those nonbypassable rates or charges, including but not 

12 limited to: 

13 (i) distribution; 

14 (iii connection; 

15 (iii) disconnection; and 

16 (iv) termination rates and charges that are authorized by the commission in a financing order to 

17 permit recovery of transition costs and the costs of recovering, reimbursing, financing, or refinancing the 

18 transition costs and acquiring transition property through a plan approved by the commission in the 

19 financing order, including the costs of issuing, servicing, and retiring transition bonds. 

20 (b) If requested by the utility in the utility's application for a financing order, fixed transition 

21 amounts must include nonbypassable rates or charges to recover federal and state taxes in which the 

22 transition cost recovery period is modified by the transactions approved in the financing order. 

23 (12) "Functionally separate" means a utility's separation of the utility's electricity supply, 

24 transmission, distribution, and unregulated retail energy services assets and operations. 

25 (13) "Local governing body" means a local board of trustees of a rural electric cooperative. 

26 (14) "Low-income customer" means those energy consumer households and families with incomes 

27 at or below industry-recognized levels that qualify those consumers for low-income energy-related 

28 assistance. 

29 (15) "Nonbypassable rates or charges" means rates or charges approved by the commission 

30 imposed by a customer to pay the customer's share of transition costs or universal system benefits program 
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costs even if the customer has physically bypassed either the utility's transmission or distribution facilities. 

2 ( 16) "Pilot program" means a program using a representative sample of residential and small 

3 commercial customers to assist in developing and offering customer choice of electric supply for all 

4 residential and commercial customers. 

5 (17) "Public utility" means any electric utility regulated by the commission pursuant to Title 69, 

6 chapter 3, on [the effective date of this act]. including the public utility's successors or assignees. 

7 ( 18) "Transition bondholder" means a holder of transition bonds including trustees, collateral 

8 agents, and other entities acting for the benefit of that holder. 

9 ( 19) "Transition bonds" means any bond, debenture, note, interim certificate, collateral, trust 

1 0 certificate, or other evidence of indebtedness or ownership that is secured by or payable from fixed 

11 transition amounts or transition property. Proceeds from transition bonds must be used to recover, 

12 reimburse, finance, or refinance transition costs and to acquire transition property. 

13 (20) "Transition charge" means a nonbypassable rate or charge to be imposed on a customer to pay 

14 the customer's share of transition costs. 

15 (21) "Transition cost recovery period" means the period beginning on July 1, 1998, and ending 

16 when a utility customer does not have any liability for payment of transition costs. 

17 (22) "Transition costs" means: 

18 (a) a public utility's net verifiable generation-related and electricity supply costs, including costs 

19 of capital, that become unrecoverable as a result of the implementation of [sections 1 through 31] or of 

20 federal law requiring retail open access or customer choice. 

21 (b) those costs that include but are not limited to: 

22 (i) regulatory assets and deferred charges that exist because of current regulatory practices and can 

23 be accounted for up to the effective date of the commission's final order regarding a public utility's 

24 transition plan; 

25 (ii) nonutility and utility power purchase contracts, including qualifying facility contracts; 

26 (iii) existing generation investments and supply commitments or other obligations incurred before 

27 [the effective date of this act]; 

28 (iv) the costs associated with any renegotiation or buyout of the existing nonutility and utility power 

29 purchase contracts, including qualifying facilities and all costs, expenses, and reasonable fees related to 

30 issuing transition bonds; and 
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1 M the costs of refinancing and retiring of debt or equity capital of the public utility and associated 

2 federal and state tax liabilities or other utility costs for which the use of transition bonds would benefit 

3 customers. 

4 (23) "Transition period" means the period beginning on July 1, 1998, and ending on July 1, 2002, 

5 unless otherwise extended pursuant to [sections 1 through 31], during which utilities may phase in 

6 customer choice of electricity supplier. 

7 (24) "Transition property" means the property right created by a financing order including without 

8 limitation the right, title, and interest of a utility, assignee, or other issuer of transition bonds to all revenue, 

9 collections, claims, payments, money, or proceeds of or arising from or constituting fixed transition 

1 0 amounts that are the subject of a financing order including those nonbypassable rates and other charges 

11 and fixed transition amounts that are authorized by the commission in the financing order to recover 

12 transition costs and the costs of recovering, reimbursing, financing, or refinancing the transition costs and 

13 acquiring transition property including the costs of issuing, servicing, and retiring transition bonds. Any 

14 right that a utility has in the transition property before the utility's sale or transfer or any other right created 

15 under this section or created in the financing order and assignable under [sections 1 through 31 J or 

16 assignable pursuant to a financing order is only a contract right. 

17 (25) "Transmission facilities" means those facilities that are used to provide transmission services 

18 as determined by the federal energy regulatory commission and the commission. 

19 (26) "Transmission services provider" means a person controlling or operating transmission facilities. 

20 (27) "Universal system benefits charge" means a nonbypassable rate or charge to be imposed on 

21 a customer to pay the customer's share of universal system benefits program costs. 

22 (28) "Universal system benefits programs" means public purpose programs for: 

23 (a) cost-effective local energy conservation; 

24 (b) low-income customer weatherization; 

25 (c) renewable resource applications, including those that capture unique social and energy system 

26 benefits or provide transmission and distribution system benefits; 

27 (d) research and development programs related to energy conservation and renewables; 

28 (e) market transformation designed to encourage competitive markets for public purpose programs; 

29 and 

30 (f) low-income energy bill assistance as approved by the commission. 
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(29) "Utility" means any public utility or cooperative utility. 

2 

LC0798.01 

3 NEW SECTION. Section 4. Pilot programs. (1) Except as provided in [sections 5(4) and 201, 

4 beginning July 1, 1998, utilities shall conduct pilot programs using a representative sample of their 

5 residential and small commercial customers. A report describing and analyzing the results of the pilot 

6 programs must be submitted to the commission and the transition advisory committee established in 

7 [section 29} on or before July 1, 2000. 

8 (2) Utilities shall use pilot programs to gather necessary information to determine the most effective 

9 and timely options for providing customer choice. Necessary information includes but is not limited to: 

10 (a) the level of demand for electricity supply choice and the availability of market prices for smaller 

11 customers; 

12 (bl the best means to encourage and support the development of sufficient markets and bargaining 

13 power for the benefit of smaller customers; 

14 (c) the electricity suppliers' interest in serving smaller customers and the opportunities in providing 

15 service to smaller customers; and 

16 (d) experience in the broad range of technical and administrative support matters involved in 

17 designing and delivering unbundled retail services to smaller customers. 

18 

19 NEW SECTION. Section 5. Public utility -- transition to customer choice -- waiver. ( 1) A public 

20 utility shall, except as provided in this section, adhere to the following deadlines: 

21 (a) On or before July 1, 1998, all customers with individual loads greater than 1,000 kilowatts and 

22 for loads of the same customer with individual loads at a meter greater than 300 kilowatts that aggregate 

23 to 1,000 kilowatts or greater must have the opportunity to choose an electricity supplier. 

24 (bl Subject to subsection (2), and as soon as is administratively feasible but before July 1, 2002, 

25 all other public utility customers must have the opportunity to choose an electricity supplier. 

26 (2) (a) Except as provided for in subsection (3), the commission may determine that additional time 

27 is necessary for customers identified in subsection (1 )(b); however, the implementation of full customer 

28 choice may not be delayed beyond July 1, 2004. 

29 (b) A determination by the commission that additional time is necessary for subsection (1)1b) 

30 customers must be made at least 60 days in advance of the scheduled date and must be based on one or 
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1 more of the following considerations: 

2 (i) implementation would not be administratively feasible; 

3 (ii) implementation would materially affect the reliability of the electric system; or 

4 (iii) Montana customers or electricity suppliers would be disadvantaged due to lack of a competitive 

5 electricity supply market. 

6 (3) Except as provided in [section 22], a public utility currently doing business in Montana as part 

7 of a single integrated multistate operation, no portion of which lies within the basin of the Columbia River 

8 may: 

9 (a) defer compliance with this section until a time that the public utility can reasonably implement 

1 O customer choice in the state of the public utility's primary service territory except that the public utility shall 

11 file a transition plan pursuant to [section 6] to provide transition to customer choice on or before July 1, 

12 2002, and must have completed the transition period to customer choice by July 1, 2006; and 

13 (b) petition the commission to delay the public utility's transition plan filing until July 1, 2004. 

14 (4) Upon a request from a public utility with fewer than 50 customers, the commission shall waive 

15 compliance with the requirements of [sections 4, 22, and this section]. 

16 

17 NEW SECTION. Section 6. Public utility -- transition plans. ( 1 l All public utilities, pursuant to 

18 [sections 1 through 31], shall submit a transition plan to the commission. Plans must be filed with the 

19 commission not later than 1 year before the date by which any customers of the public utility are entitled 

20 to choice of electricity supplier pursuant to [section 5]. The commission may develop a schedule for public 

21 utilities that are required to file plans. The transition plan must demonstrate that the public utility meets 

22 all the requirements of [sections 1 through 31]. 

23 (2) The commission shall develop a procedural schedule that includes: 

24 (al a preliminary transition plan determination including the commission's findings on whether the 

25 plan is complete and adequate subject to the requirements of [sections 1 through 31 ]; and 

26 lb) an opportunity for a public utility to file a revised plan based on the preliminary determination. 

27 (3) Unless waived by the public utility, the commission shall issue a final order approving or denying 

28 the transition plan before 9 months after the date a public utility files a plan. All parties are afforded an 

29 opportunity for hearing before issuance of the final order. 

30 (4) The commission shall process a request for approval of a transition plan pursuant to the 
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1 contested case procedures of the Montana Administrative Procedure Act, Title 2, chapter 4, part 6. 

2 (5) On approval of the plan, the commission shall enforce the public utility obligations as 

3 incorporated in the plan and in the commission's final order. 

4 

5 NEW SECTION. Section 7. Public utility -- customer choice -- continued service -- education of 

6 customers. ( 1) A customer is permitted to choose an electricity supplier pursuant to the deadlines 

7 established in [section 5). Public utilities shall propose a method for customers to choose an electricity 

8 supplier. 

9 (2) If a customer has not chosen an electricity supplier by the end of the transition period, a public 

1 O utility shall propose a method in the public utility's transition plans for assigning that customer to an 

11 electricity supplier. 

12 (3) A public utility may phase in customer choice to promote the orderly transition to a competitive 

13 market environment pursuant to the deadlines in [section 5). 

14 (4) Public utilities shall educate their customers about customer choice so that customers may make 

15 an informed choice of an electricity supplier. This education process must give special emphasis to 

16 education efforts during the transition period. 

17 

18 NEW SECTION. Section 8. Public utility -- functional separation, divestiture, and nondiscrimination. 

19 ( 1) To the extent that a public utility is vertically integrated, a public utility shall functionally separate the 

20 public utility's electricity supply, retail transmission and distribution, and regulated and unregulated retail 

21 energy services operations in the state of Montana, upon application to and approval from the commission. 

22 (2) The commission may not order a public utility to divest itself of any generation assets or prohibit 

23 a public utility from divesting itself voluntarily of any generation assets. 

24 (3) Public utilities shall: 

25 (a) prevent undue discrimination in favor of their own power supply, other services, divisions, or 

26 affiliates, if any; 

27 (b) prevent any other forms of self-dealing that could result in noncompetitive electricity prices to 

28 customers; and 

29 (c) grant customers and their electricity suppliers access to the public utility's retail transmission 

30 and distribution system on a nondiscriminatory basis at rates, terms, and conditions of service comparable 
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to the use of the retail transmission and distribution system by the public utility and the public utility's 

2 affiliates. 

3 (4) The provisions of this section are satisfied if the public utility adopts and complies with federal 

4 energy regulatory commission approved code of conduct pursuant to 18 CFR, part 37. The commission 

5 shall promulgate rules relating to the codes of conduct. 

6 

7 NEW SECTION. Section 9. Public utility -- distribution services. ( 1 I A public utility's distribution 

8 services provider shall: 

9 (a) file tariffs that make distribution facilities available to all electricity suppliers, transmission 

10 services providers, and customers on a nondiscriminatory and comparable basis; 

11 (b) build and maintain distribution facilities; and 

12 (c) be an emergency supplier of electricity and related services. 

13 (21 When a distribution services provider acts as an emergency supplier of electricity and related 

14 services to customers, the electricity supplier that should have provided the electricity shall reimburse the 

15 distribution services provider at the higher of a multiple of the cost or a multiple of the then existing market 

16 rate for that electricity. The commission shall determine and authorize the multiple used. The market rate 

17 is the highest published rate for electricity purchased within the local load control area at the time that the 

18 distribution services provider provided the emergency supply. A distribution services provider is not 

19 required to purchase any reserve supply of electricity to fulfill this obligation. 

20 

21 NEW SECTION. Section 10. Public utilities -- transmission services. For transmission services 

22 regulated by the commission, public utilities, through filed tariffs, shall make transmission services available 

23 for nondiscriminatory and comparable use by all electricity suppliers, by distribution services providers, and 

24 by customers. 

25 

26 NEW SECTION. Section 11. Public utilities -- electricity supply. (1) On the effective date of a 

27 commission order implementing a public utility's transition plan pursuant to [section 61, the public utility 

28 shall remove its generation assets from the rate base. 

29 12) During the transition period, the commission may establish cost-based prices for electricity 

30 supply service for customers that do not have a choice of electricity supply service or that have not yet 
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chosen an electricity supplier. 

2 (3) If the transition period is extended for certain customers, then the customers' distribution 

3 services provider shall: 

4 la) extend any cost-based contract with the distribution services provider's affiliate supplier for a 

5 term not more than 3 years; or 

6 (b) purchase electricity from the market. 

7 (4) A tracking mechanism must be used to recover electricity supply costs in rates to ensure that 

8 those costs are fully recovered. 

9 (5) If a public utility intends to be an electricity supplier through an unregulated division, then the 

1 O public utility must be licensed as an electricity supplier pursuant to [section 24]. 

11 

12 NEW SECTION. Section 12. Public utilities -- transition costs and charges -- rate moratorium. ( 1) 

13 Subject to the provisions of this section, the commission shall allow recovery of the following categories 

14 of transition costs: 

15 (a) the unmitigable costs of qualifying facility contracts, including any buyout or buydown costs, 

16 for which the contract price of generation is above the market price for generation; 

17 (b) the unmitigable costs of energy supply-related regulatory assets and deferred charges that exist 

18 because of current regulatory practices and that can be accounted for up to the effective date of the 

19 commission's final order regarding a public utility's transition plan, including costs, expenses, and 

20 reasonable fees related to issuing of transition bonds; 

21 (c) The unmitigable transition costs related to public utility-owned generation and other power 

22 purchase contracts, except that recovery of those costs is limited to the amount accruing during the first 

23 4 years after the commission enters an order pursuant to [section 6(3)]; and 

24 Id) other transition costs as may qualify for recovery under this section. 

25 (21 Transition costs as determined by the commission upon an affirmative showing by a public utility 

26 must meet the following requirements: 

27 (a) Transition costs must reflect all reasonable mitigation by the public utility, including but not 

28 limited to good faith efforts to renegotiate contracts, buying out or buying down contracts, and refinancing 

29 through transition bonds. 

30 (bl The value of all generation-related assets and liabilities and electricity supply costs must be 
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reasonably demonstrable and must be considered on a net basis, and methods for determining value must 

2 include but are not limited to: 

3 (i} estimating future market values of electricity and ancillary services provided by the assets; 

4 (ii} appraisal by independent third-party professions; and 

5 (iii} a competitive bid sale. 

6 (c} Investments and power purchase contracts must have been previously allowed in rates or, if not 

7 previously in rates, must be determined to be prudent or used and useful to ratepayers in connection with 

8 the commission's approval of the utility's transition plan. 

9 (dl Unless otherwise provided for in [sections 1 through 31], only costs related to existing 

1 O investments and power purchase contracts identified in subsection (2)(c) and costs arising from those 

11 investments and power purchase contracts may be included as transition costs. 

12 (3) (a) On commission approval of the amount of a public utility's transition costs, those costs 

1 3 must be recovered through the imposition of a transition charge. 

14 (bl A transition charge may not be collected from: 

.15 (i} customers with new loads of 1,000 kilowatts or greater that were connected to either the public 

16 utility's transmission or distribution facilities after December 31, 1996; or 

17 (ii) customers generating electricity for their own use. 

18 (c} Subject to commission approval, a utility and a customer may agree to alter the customer's 

19 transition charge payment schedule. Transition charges are the only charges that may be imposed upon 

20 a customer class to recover transition costs under this section. A separate exit fee may not be charged. 

21 (4) Transition charges must be imposed within a transition cost recovery period approved by the 

22 commission on a case-by-case basis. Except for transition costs recovered under subsection I 1 )(c}, 

23 categories of transition costs may have varying transition cost recovery periods. 

24 (5) Approval of transition costs and collection of those transition costs through transition charges 

25 is a settlement of all transition costs claims by a public utility. A public utility seeking to recover transition 

26 costs through any means not authorized by [sections 1 through 31] may not collect transition charges with 

27 respect to these transition costs. 

28 (6) Public utilities may not charge rates or collect costs, which include costs reallocated to transition 

29 costs, at a level higher than the public utility would reasonably expect to recover in rates had the current 

30 regulatory system remained intact, with the exception of: 
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(a) increased costs related to universal system benefits charges greater than those currently 

2 included in rates; and 

3 (bl increased costs necessary to implement full customer choice, including but not limited to 

4 metering, billing, and technology from those customers on whose behalf those increased costs are incurred. 

5 (7) If transition bonds are authorized pursuant to [section 31 I, any savings, net of consolidated tax 

6 impacts, must be used to fund a partial or full rate moratorium for 2 years during the transition period 

7 except as provided in [section 61, to the extent possible to fund transition costs mitigation or shortened 

8 transition cost recovery periods. 

9 (8) A public utility shall address in the public utility's transition plan reasonable transition 

10 bond-related rate moratorium and transition costs adjustment opportunities that may exist for the benefit 

11 of customers. The transition plan may include proposed provisions for rate adjustments due to 

12 extraordinary events during the same time period. 

13 (9) The commission shall issue the accounting orders necessary to align rate moratorium timing and 

14 requirements to actual transition bonds savings. 

15 ( 10) If transition bonds are issued, cost savings associated with and resulting from the bonds must 

16 benefit customers. 

17 

18 NEW SECTION. Section 13. Cooperative utility -- transition plan for customer choice. ( 1) Except 

19 as provided in [section 20], on or before July 1, 2001, the local governing body of a cooperative utility shall 

20 adopt a transition plan. 

21 121 la) Except as provided in subsection (2)(b), transition plans must contain a transition period that 

22 may not end later than July 1, 2002. At the conclusion of the transition period, all customers must have 

23 the opportunity to choose an electricity supplier. 

24 (bl If after a pilot program for customers of a cooperative utility with loads less than 1,000 

25 kilowatts, a competitive market, technology, or other conditions precedent to full customer choice have not 

26 developed, then the transition plan may be altered by the cooperative utility's governing body for those 

27 customers. 

28 (3) [Sections 1 through 31] do not require the cooperative utility to divest itself of any generation, 

29 transmission, or distribution assets or prohibit a cooperative utility from divesting itself voluntarily of those 

30 assets. 
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( 4) A cooperative utility's local governing body shall certify to the commission that the local 

2 governing body has adopted a transition plan. In the cooperative utility's certification filing, the cooperative 

3 utility shall provide to the commission documentation that the cooperative utility's transition plan is 

4 consistent with [sections 1 through 31]. 

5 

6 NEW SECTION. Section 14. Cooperative utility -- customer choice -- education of customers --

7 continued service. ( 1) Except as provided in [section 20], cooperative utilities shall propose a method for 

8 cooperative utility customers to choose an electricity supplier. 

9 (2) Customer choice may be phased in to promote the orderly transition to a competitive market 

10 environment. 

11 (3) Cooperative utilities shall educate their customers about customer choice so that customers may 

12 make an informed choice of an electricity supplier. This education process must give special emphasis to 

13 education efforts during the transition period. 

14 (4) If a cooperative utility customer has not chosen an electricity supplier by the end of the 

15 transition period, then the electricity supplier is the cooperative utility that filed the plan or an electricity 

16 supplier designated by the cooperative utility. 

17 

18 NEW SECTION. Section 15. Cooperative utility -- functional separation. (1) To the extent that a 

19 cooperative utility is vertically integrated, the cooperative utility has the option to functionally separate the 

20 cooperative utility's electricity supply, transmission, distribution, and unregulated energy services assets 

21 and operations in the state of Montana. If the cooperative utility intends to exercise this option, the 

22 cooperative utility's transition plan must explain the cooperative utility's proposed separation process. 

23 (2) A cooperative utility shall describe in the transition plan measures taken by the cooperative 

24 utility to prevent undue discrimination in favor of the cooperative utility's own electricity supply, if any, and 

25 in favor of the cooperative utility's affiliates, if any. 

26 (3) Cooperative utilities may establish a code of conduct similar to the federal energy regulatory 

27 commission's code of conduct established in 18 CFR, part 37. 

28 

29 NEW SECTION. Section 16. Cooperative utility-· distribution services. (1 l A cooperative utility 

30 transition plan must include distribution facility tariffs that must be established by the cooperative utility's 
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local governing body and must include the obligation for the cooperative utility to: 

2 (a) make distribution services available to all electricity suppliers, transmission services providers, 

3 and customers on a nondiscriminatory and comparable basis; 

4 (b) build and maintain distribution facilities; and 

5 (c) be an emergency supplier of electricity and related services. 

6 12) If a distribution services provider acts as an emergency supplier of electricity and related 

7 services to a customer of an electricity supplier, then the electricity supplier failing to meet contractual 

8 obligations shall reimburse the distribution services provider at an amount to be set by the local governing 

9 body but may not exceed the higher of a multiple of the cost or a multiple of the then existing market rate 

1 O for that electricity. The market rate is the highest published rate for electricity purchased within the local 

11 load control area at the time that the distribution services provider provided the emergency supply. A 

1 2 distribution services provider is not required to purchase any reserve supply of electricity to fulfill this 

13 obligation. 

14 13) Recoverable costs for cooperative utilities must be based upon standard financial reporting 

15 statements and may reflect comparable rates of return of other utilities. 

16 

17 NEW SECTION. Section 17. Cooperative utility -- transmission services. Transition plans must 

18 state whether the cooperative utility's transmission services, if any, are regulated by the federal energy 

19 regulatory commission. If those services are not regulated by the federal energy regulatory commission, 

20 the plan must provide the basis for comparable and nondiscriminatory use by all electricity suppliers, 

21 distribution services providers, and customers. A cooperative utility's local governing body shall establish 

22 the cooperative utility's transmission tariffs. 

23 

24 NEW SECTION. Section 18. Cooperative utility -- electricity supply. 11) A transition plan may 

25 provide for a cooperative utility to own electric generation assets and for a cooperative utility to offer 

26 electricity supply service. The local governing body shall establish the price for electricity supply service 

2 7 offered by a cooperative utility. 

28 12) Cooperative utilities intending to offer electricity supply service shall comply with the provisions 

29 of [section 24]. 

30 (3) If a cooperative utility offers electricity supply service competitively to customers using a public 
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utility's distribution facilities, the cooperative utility shall create an affiliated for-profit entity or similar 

2 structure to serve those customers that allows the entity to be taxed at the same level as other for-profit 

3 electricity suppliers. 

4 

5 NEW SECTION. Section 19. Cooperative utility -- transition costs and charges. (1) For the 

6 purposes of this section, "transition costs" means those costs, liabilities, and investments that cooperative 

7 utilities would reasonably expect to recover if fully bundled ratemaking conditions continued and that may 

8 not be recoverable as a result of the transition to a competitive market for electricity supply service. 

9 (2) Transition costs eligible for treatment include but are not limited to: 

1 O (al regulatory assets and deferred charges typically recoverable in rates; 

11 (bl nonutility and utility power purchase contracts; 

12 (c) existing commitments or obligations incurred before [the effective date of this act] and other 

13 cooperative utility investments rendered uneconomic as a result of the implementation of [sections 1 

14 through 31 J or the introduction of retail wheeling through federal legislation or regulation; 

1 5 (d) costs associated with any renegotiation or buyout of the existing nonutility and utility power 

16 purchase contracts; and 

17 (el revenue that appears as a portion of a facility charge necessary to meet debt service 

18 requirements. 

19 (3) For a cooperative utility's transition costs to be fully recoverable, the cooperative utility shall 

20 make reasonable efforts to mitigate those transition costs. 

21 (4) Cooperative utilities may not collect any more costs, including costs reallocated to transition 

22 costs, at a level higher than would otherwise be anticipated had the current regulatory system remained 

23 intact, with the exception of: 

24 (a) increased costs related to universal system benefits charges; and 

25 (bl increased costs of metering, billing, and technology necessary to facilitate full customer choice. 

26 (5) Subject to the obligation to mitigate transition costs, a cooperative utility shall fully recover 

27 transition costs as approved by its local governing body. Unmitigable transition costs are nonbypassable 

28 and collected on a nondiscriminatory basis from consumers using the cooperative utility's distribution 

29 facilities in the receipt of electricity supply services. 

30 (6) A cooperative utility may not collect transition costs from a customer for which the cooperative 
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utility does not have and never has had an obligation to incur costs to provide electricity supply service 

2 unless the unmitigated transition costs were incurred solely on behalf of the customer. 

3 (7) Approval of and collection of transition costs through a transition charge is a settlement of all 

4 transition claims by a cooperative utility. A cooperative utility seeking to recover transition costs through 

5 any other means may not collect transition charges. 

6 

7 NEW SECTION. Section 20. Cooperative utility -- exemption. (1) Within 1 year after [the effective 

8 date of this act), a cooperative utility may file a notice with the commission that the cooperative utility does 

9 not intend to open the cooperative utility's distribution facilities to electricity suppliers and does not intend 

1 0 to adopt a transition plan. Except as otherwise provided in the universal system benefits program pursuant 

11 to [section 221. a cooperative utility filing notice under this section is exempt from the provisions and 

1 2 requirements of [sections 1 through 31]. 

13 (2) A cooperative utility filing a notice under this section: 

14 (a) may elect tater to adopt a transition plan in accordance with [sections 1 through 31 ]; and 

15 (b) may not use a public utility's distribution facilities. 

16 

17 NEW SECTION. Section 21. Maintaining safety and reliability. Utilities shall maintain standards 

18 of safety and reliability of the electric delivery system and existing customer service requirements. 

19 

20 NEW SECTION. Section 22. Universal system benefits programs. ( 1) Universal system benefits 

21 programs are established for the state of Montana to ensure continued funding of energy conservation, 

22 renewable resource applications, and low-income energy bill assistance during the transition period and into 

23 the future. 

24 (2) On or after January 1, 1999, 2.4% of each utility's annual retail sales revenue in Montana for 

25 the calendar year ending December 31, 1995, is established as the annual funding level for universal 

26 system benefits programs. Unless modified as provided in subsection (12), this funding level remains in 

27 effect until July 1, 2003. 

28 (3) The recovery of all universal system benefits programs costs imposed pursuant to this section, 

29 is authorized through the imposition of a universal system benefits charge assessed at the meter for each 

30 local utility system customer as provided in this section. 
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(4) Utilities must receive credit toward annual funding requirements for a utility's internal programs 

2 or activities that qualify as universal system benefits programs and for customers' programs or activities 

3 as provided in subsection i 121. 

4 151 If a utility's or a customer's credit for internal activities do not satisfy the annual funding 

5 provisions of subsection (2), then the utility shall make a payment for any difference. 

6 (6) Cooperative utilities may pool their statewide credits to satisfy their annual funding requirements 

7 for universal system benefits programs or low-income energy bill assistance. 

8 (7) A utility's transition plan must describe how the utility proposes to provide for universal system 

9 benefits programs, including the methodologies, such as cost-effectiveness and need determination, used 

1 O to measure the utility's level of contribution to each program. 

11 (8) A utility's annual funding requirement for low-income energy bill assistance is established at 

12 17% of the utility's annual universal system benefits funding level and is inclusive within the overall 

1 3 universal system benefits funding level. 

14 (9) A utility must receive credit toward the utility's low-income energy bill assistance annual funding 

15 requirement for the utility's internal low-income energy bill assistance programs or activities. 

16 ( 10) If a utility's credit for internal activities does not satisfy its annual funding requirement, then 

17 the utility shall make a payment for any difference. 

18 (11) An individual customer may not bear a disproportionate share of the local utility's funding 

19 requirements, and a sliding scale must be implemented to provide a more equitable distribution of program 

20 costs. 

21 I 12) A customer with loads greater than 1,000 kilowatts shall: 

22 (a) pay the lesser of: 

23 (i) $500,000 net of the customer credits provided for in this subsection (12); or 

24 (ii) the product of .9 mills per kilowatt hour multiplied by the customer's kilowatt hour purchases, 

25 net of customer credits provided for in this subsection ( 1 2); 

26 (bl receive credit toward that customer's annual universal system benefits charge for internal 

27 expenditures and activities that qualify as a universal system benefits program expenditure and these 

28 internal expenditures must include but not be limited to: 

29 (i) expenditures that result in a reduction in the consumption of electrical energy in the customer's 

30 facility; and 

f.Legislatlve 
"rServices 
,!!}vision 

- 1 7 -



5 5th Legislature LC0798.01 

(ii) those portions of expenditures for the purchase of power at retail or wholesale that are for the 

2 acquisition or support of renewable energy or conservation-related activities; and 

3 (c) customers making these expenditures must receive a credit against the customer's annual 

4 universal system benefits charge, except that any of those amounts expended in a calendar year that 

5 exceed that customer's universal system benefits charge for the calendar year must be used as a credit 

6 against those charges in future years until the total amount of those expenditures has been credited against 

7 that customer's universal system benefits charges. 

8 ( 1 31 A utility in the state of Montana may not be advantaged or disadvantaged in the competitive 

9 electricity supply market, including the consideration of the existence of universal system benefits programs 

10 and the comparable level of funding for those programB throughout the regions neighboring Montana. 

11 ( 141 A public utility shall prepare and submit an annual summary report of the public utility's 

12 activities relating to all universal system benefits programs to the commission and the transition advisory 

13 committee provided for in [section 29]. A cooperativE, utility shall prepare and submit annual summary 

14 reports of activities to the cooperative utility's respective local governing body, the statewide cooperative 

1 5 utility office, and the transition advisory committee. The annual report must include, but is not limited to: 

16 (a) the types of internal utility and customer programs being used to satisfy the provisions of 

1 7 [sections 1 through 31 ]; 

18 (b) the level of funding for those programs relative to the annual funding requirements prescribed 

19 in subsection (2); and 

20 (c) any payments made to the statewide funds in the event that internal funding was below the 

21 prescribed annual funding requirements. 

22 

23 NEW SECTION. Section 23. Commission authority -- rulemaking authority. (1) Beginning on the 

24 effective date of a commission order regarding a public utility's transition plan, the commission shall 

25 regulate the public utility's retail transmission and distribution services within the state of Montana, as 

26 provided in [sections 1 through 31 l. and may not regulate the price of electricity supply except as electricity 

27 supply may be procured during the transition period by the distribution function of a public utility for those 

28 customers that do not have a choice of electricity supplier or for those customers that have not yet been 

29 assigned an electricity supplier. During the transition period, those procurements may include a cost-based 

30 contract from a supply affiliate or an unregulated division. 
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(21 If the transition period is extended for certain customers because workable competition in the 

2 electricity supply market does not exist, then the commission shall regulate distribution services providers 

3 in accordance with [section 9]. 

4 (3) The commission shall decide if there is workable competition in the electricity supply market by 

5 determining whether sufficient price elasticity of demand exists in the electricity supply market to inhibit 

6 monopoly pricing or anticompetitive price leadership. In reaching a decision, the commission may not rely 

7 solely on market share estimates. 

8 (41 The commission shall license electricity suppliers and enforce licensing provisions pursuant to 

9 [section 24]. 

1 O (51 The commission shall promulgate rules that identify the licensees and ensure that the offered 

11 electricity supply is provided as offered and is adequate in terms of quality, safety and reliability. 

12 (6) The commission shall establish just and reasonable rates through established ratemaking 

13 principles for public utility distribution and transmission services and shall regulate these services. The 

14 commission may approve rates and charges for electricity distribution and transmission services based on 

1 5 alternative forms of ratemaking such as performance-based ratemaking, on a demonstration by the public 

16 utility that the alternative method complies with [sections 1 through 31), and on the public utility's 

1 7 transition plan. 

18 (7) The commission shall certify that a cooperative utility has adopted a transition plan that complies 

19 with [sections 1 through 31 ]. A cooperative utility's transition plan is considered certified 60 days after 

20 the cooperative utility files for certification. 

21 (8) The commission shall promulgate rules that protect consumers, distribution services providers, 

22 and electricity suppliers from anticompetitive and abusive practices. 

23 (91 In addition to promulgating rules expressly provided for in [sections 1 through 31), the 

24 commission may promulgate any other rules necessary to carry out the provision of [sections 1 through 

25 31 ]. 

26 ( 10) [Sections 1 through 31 I do not give the commission the authority to: 

27 (a) regulate cooperative utilities in any manner other than reviewing certification filings for 

28 compliance with [sections 1 through 31 ]; or 

29 (bl compel any change to a cooperative utility's certification filing made pursuant to [sections 1 

30 through 31 ]. 
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NEW SECTION. Section 24. Licensing. (11 Except as provided in [section 201, an electricity 

2 supplier shall file an application with and obtain a license from the commission before offering electricity 

3 for sale to retail customers in the state of Montana. 

4 (2) As a condition of licensing, an electricity supplier shall identify and describe its business 

5 activities and purposes and the business purposes of each of the electricity supplier's affiliates, including 

6 whether an affiliate that owns or operates distribution facilities offers customer choice through open, fair, 

7 and nondiscriminatory access to the electricity supplier or the electricity supplier's affiliate's distribution 

8 facilities. 

9 ( 3) The commission may require electricity suppliers that provide electricity supply service to small 

1 O customers to make a standard service offer that ensures that those customers have access to affordable 

11 electricity. 

12 141 The commission may require: 

13 (al proof of financial integrity and a demonstration of adequate reserve margins or the ability to 

14 obtain those reserves; and 

15 (bl a licensee to post a bond if an electricity supplier fails to supply electricity or is not operating. 

16 (5) An electricity supplier shall provide the commission and all distribution services providers with 

17 copies of all license applications pursuant to subsection (21. Licensees shall update information and file 

18 annual reports with the commission and all distribution services providers. 

19 (61 License applications are effective 30 days after filing with the commission, unless the 

20 commission rejects the application during that period. If the commission rejects a license applicat_ion, the 

21 commission shall specify the reasons in writing and, it practical, identify alternative ways to overcome 

22 deficiencies. 

23 17) Notwithstanding [sections 1 through 31 J, a cooperative utility is not required to apply for a 

24 license from the commission to be an electricity supplier to customers normally served by that cooperative 

25 utility in its traditional service territory or to any customers normally served by another cooperative utility 

26 subject to the consent of the other cooperative utility's local governing body. 

27 

28 NEW SECTION. Section 25. Penalties -- license revocation. 11 I The commission may begin a 

29 proceeding to either impose a penalty or revoke or suspend a license of an electricity supplier for just cause 

30 on the commission's own investigation or upon the complaint of an affected party if it is established that 
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the electricity supplier; 

2 (al intentionally provided false information to the commission; 

3 (bl switched, or cause to be switched, the electricity supply for a customer without first obtaining 

4 the customer's written permission; or 

5 (c} failed to provide a reasonably adequate supply of electricity for its customers in Montana. 

6 (2l Any person selling or offering to sell electricity in this state in violation of [sections 24, 27,1 

7 and this section is subject to a fine of not less than $100 or more than $1,000 for the violation or a license 

8 revocation or suspension. 

9 (3l The fine must be recovered in a civil action upon the complaint by the commission in any court 

10 of competent jurisdiction. 

11 (4l A license revocation prnceeding under this section is a contested case proceeding pursuant to 

12 the Montana Administrative Procedure Act, Title 2, chapter 4, part 6. 

13 

14 NEW SECTION. Section 26. Bill information -- customer nonpayment -- commission rulemaking. 

1 5 ( 1 l Electrical bills to consumers must disclose each component of the electrical bill in accordance with rules 

16 promulgated by the commission. The electrical bill must disclose but is not limited to the following: 

17 (a} distribution and transmission charges; 

18 (bl electricity supply charges; 

19 (cl competitive transition charges; and 

20 (d} universal system benefits charges. 

21 (2l The commission shall promulgate rules establishing the procedures relating to how and when 

22 an electricity supplier may discontinue service to a customer because of the customer's nonpayment and 

23 the procedures relating to reconnection, except that those rules may not apply to electricity suppliers that 

24 are cooperative utilities. 

25 (3l Local governing bodies of a cooperative utility shall retain authority for cooperative utilities 

26 regarding: 

27 (a} customer nonpayment and reconnection; and 

28 (bl information contained in electrical bills to consumers. 

29 

30 NEW SECTION. Section 27. Unauthorized switching -- commission rulemaking. I1 l An electricity 
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supplier or any person, firm, corporation, or governmental entity may not make any change in the electricity 

2 supplier for a customer without first obtaining the cust.omer's written permission. 

3 {2) The commission shall promulgate rules establishing procedures to prevent unauthorized 

4 switching. 

5 

6 t~EW SECTION. Section 28. Reciprocity. (1) Except as provided in [section 20], all electricity 

7 suppliers must be afforded open, fair, and nondiscriminatory access to customers and a :_c:TJ:ja: uble 

8 opportunity to compete. 

9 (2i A distribution services provider or the distribution services provider's affiliates rnai not use 

10 another distribution services provider's facilities in the state of Montana to sell electricity to cust:m,t>r:, i11 

11 the state of Montana unless the first distribution services provider or the distribution services provioer's 

12 affiliates offers comparable and nondiscriminatory access to the distribution services provider's di,:tribu :ion 

13 facilities. 

14 

15 NEW SECTION. Section 29. Transition advisory committee. (1) A transition advisory committee 

16 on electric utility industry restructuring is created. The transition advisory committee is composed of 18 

17 · members who are appointed as follows: 

18 {a) The speaker of the house shall appoint two members from the house of representatives. 

19 {bl The president of the senate shall appoint two members from the senate. 

20 (c) The director of the department of environmental quality shall appoint one department 

21 representative. 

22 (d) The legislative consumer council shall appoint one representative. 

23 (e) Two representatives of the cooperative utility industry are appointed as designated by ,he 

24 Montana electrical cooperative associatio'n. 

25 (f) Two representatives selected by the public utilities in the state of Montana are appointed. 

26 (g) One representative of the commission is appointed. 

27 (h) The governor shall appoint the following committee members: 

28 (i) one representative from the industrial community with an interest in the restructuring of the 

29 electric utility industry; 

30 (ii) one representative from the nonindustrial retail electric consumer sector; 
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1 (iii) one representative from organized labor; 

2 (iv) one representative from the community comprising environmental and conservation interests; 

3 (v) one representative of low-income consumers; 

4 (vi) one representative of Montana's Indian tribes; and 

5 (vii) one representative of the electric power market industry. 

6 {2) In case of a vacancy, a replacement must be selected in the manner of the original appointment. 

7 {3) Legislative members are entitled to salary and expenses as provided in section 5-2-302. Other 

8 members serve without salary and without reimbursement of expenses. 

9 (4) The public service commission, legislative services division, and appropriate state agencies shall 

10 provide staff assistance as requested by the committee. 

11 (5) Transition advisory committee members must be appointed within 60 days of [the effective date 

1 2 of this act] to an initial term expiring on December 31, 1999. Subsequent terms must be for up to 2 years 

13 expiring on January 1 of odd-numbered years. 

14 (6) The governor shall appoint a transition advisory committee presiding officer. 

15 (7) The transition advisory committee on electric utility industry restructuring must dissolve on the 

16 earlier of either the date that full transition to retail competition is completed or December 31, 2004. 

17 {8) The transition advisory committee shall provide an annual report on the status of electric utility 

18 restructuring on or before November 1 to the governor, the speaker of the house, the president of the 

19 senate and the commission. 

20 (9) The transition advisory committee shall meet quarterly or as often as is necessary to conduct 

21 its business. 

22 { 10) The transition advisory committee shall analyze and report on the transition to effective 

23 competition in the competitive electricity supply market. The annual report made in the year 2000 must 

24 evaluate specifically the pilot programs for customers with loads under 1,000 kilowatts and must include 

25 legislative recommendations, if it appears appropriate, about the best means to further encourage the 

26 development of customer choice and meaningful market access for the benefit of smaller customers. The 

27 annual report for the year 2000 must also address the need, if any, for additional consumer protection 

28 including protection from abusive or anticompetitive practices. 

29 ( 11) The criteria that the transition advisory committee must use to evaluate effective competition 

30 in the electricity supply market include but are not limited to the following: 

~
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(a) the level of demand for power supply choice and the availability of market prices for smaller 

2 customers; 

3 (b) the existence of sufficient markets and bargaining power to the benefit of smaller customers and 

4 the best means to encourage and support the development of sufficient markets; 

5 le) the level of interest among electricity suppliers and the opportunity for electricity suppliers to 

6 serve smaller customers; and 

7 Id) the existence of the requisite technical and administrative support that enables smaller 

8 customers to have choice of electricity supply. 

9 ( 12) The transition advisory committee shall recommend legislation if necessary to promote electric 

1 O utility restructuring and retail choice of electricity suppliers. 

11 (13) The transition advisory committee shall make recommendations to the governor, regarding the 

12 implementation of statewide universal system benefits and universal energy bill assistance funds, in time 

13 to allow for those funds to be created on or before January 1, 1999. This may include recommendations 

14 regarding the assignment of an existing government agency or private nonprofit entity as the fund 

15 administrator and administration guidelines for the funds including the means by which funds may be made 

16 available for use. 

17 ( 14) The transition advisory committee shall monitor and evaluate the universal system benefits 

18 programs and comparable levels of funding for the region and make recommendations to the 58th 

19 legislature to adjust the funding level provided for in [section 221 to coincide with the related activities of 

20 the region at that time. 

21 ( 15) On or before July 1, 2002, the transition advisory committee, in coordination with the 

22 commission, shall conduct a reevaluation of the ongoing need for universal system benefits programs and 

23 annual funding requirements and shall make recommendations to the 58th legislature regarding the future 

24 need for those programs. The determination must focus specifically on the existence of markets to provide 

25 for any or all of the universal system benefits programs or whether other means for funding those programs 

26 have developed. These recommendations may also address how future reevaluations will be provided for, 

2 7 if necessary. 

28 ( 16) On or before November 1, 2001, the transition advisory committee shall collect information 

29 to determine whether Montana utilities or their affiliates have an opportunity to sell electricity to customers 

30 outside of the state of Montana comparable to the opportunity provided pursuant to [sections 1 through 
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31] to utilities or their affiliates located outside the state of Montana. That information must be included 

2 in the report to the 58th legislature. 

3 

4 NEW SECTION. Section 30. Tax revenue analysis. ( 1) The revenue oversight committee, as 

5 provided for in 5° 18-102, shall analyze the amount of state and local tax revenue derived from previously 

6 regulated electricity suppliers that will enter the competitive market and report to the legislature annually 

7 on how revenue to the state or local government is changed by restructuring and competition. 

8 (2) On or before November 30, 1998, the revenue oversight committee shall recommend legislative 

9 changes, if any, to address the establishment of comparable state and local taxation burdens on all market 

1 O participants in the supply of electricity. Any legislation recommended by the revenue oversight committee 

11 should place comparable state and local taxation burdens upon all market participants. 

12 

13 NEW SECTION. Section 31. Transition costs financing. ( 1) A utility may, after July 1, 1997, apply 

14 to the commission for a determination that certain transition costs may be recovered through the issuance 

1 5 of transition bonds. After the issuance of a financing order, the utility retains sole discretion regarding 

16 whether to sell, assign, or otherwise transfer or pledge transition property or to cause the transition bonds 

17 to be issued, including the right to defer or postpone the sale, assignment, transfer, pledge, or issuance. 

18 (2) (a) The commission may issue financing orders in accordance with this section to facilitate the 

19 recovery, reimbursement, financing, or refinancing of transition costs and the acquisition of transition 

20 property. A financing order may be adopted only upon the application of a utility and may only become 

21 effective in accordance with its terms after the utility files with the commission the utility's written consent 

22 to all terms and conditions of the financing order. A financing order may specify how amounts collected 

23 from a customer are allocated between fixed transition amounts and other charges. 

24 (b) A financing order must include, without limitation, a procedure for the expeditious approval by 

25 the commission of periodic adjustments to fixed transition amounts included in the order to ensure recovery 

26 of all transition costs and the costs of capital associated with the proposed recovery, reimbursement, 

27 financing, or refinancing of transition costs and the acquisition of transition property including the costs 

28 of issuing, servicing, and retiring the transition bonds contemplated by the financing order. These 

29 adjustments may not impose fixed transition amounts upon customer classes that were not subject to the 

30 fixed transition amounts in the pertinent financing order. 

- 25 -



5 5th Legislature LC0798.01 

1 (3) (a) Notwithstanding any other provision of law, and except as otherwise provided in this section 

2 with respect to transition property that has been made the basis for the issuance of transition bonds, the 

3 financing orders and the fixed transition amounts must be irrevocable. 

4 (b) The commission may not by rescinding, altering, or amending the financing order or otherwise: 

5 {i) revalue or revise for ratemaking purposes the transition costs or the costs of recovering, 

6 reimbursing, financing, or refinancing the transition costs and acquiring transition property; 

7 {ii) determine that the fixed transition amounts or rates are unjust or unreasonable; or 

8 (iii) in any way reduce or impair the value of transition property either directly or indirectly by taking 

9 fixed transition amounts into account when setting other rates for the utility. 

1 O (c) The amount of revenue arising with respect to the transition property may not be subject to 

11 reduction, impairment, postponement, or termination. 

12 (d) Except as otherwise provided in this section, the state pledges and agrees with the assignees 

13 and pledgees of transition property and transition bondholders that the state may not limit or alter the fixed 

14 transition amounts, transition property, financing orders, or any right under the obligations until the 

1 5 obligations, together with the interest on the obligations are fully met and discharged. 

16 (e) Notwithstanding any other provision of this section, the commission shall approve those 

17 adjustments to the fixed transition amounts as may be necessary to ensure timely recovery of all transition 

18 costs that are the subject of the pertinent financing order and the costs of capital associated with the 

19 recovery, reimbursement, financing, or refinancing of transition costs and acquiring transition property 

20 including the costs of issuing, servicing, and retiring the transition bonds contemplated by the financing 

21 order. The adjustments may not impose fixed transition amounts upon customer classes that were not 

22 subject to the fixed transition amounts in the pertinent financing order. 

23 (4) (a) Financing orders do not constitute a debt or liability of the state or of any political subdivision 

24 of the state if issued through the board and do not constitute a pledge of the full faith and credit of the 

25 state or any of the state's political subdivisions if issued through the board. The financing orders are 

26 payable solely from the funds provided under this section. The bonds and offering documents must contain 

27 a statement to the following effect: 

28 "Neither the full faith and credit nor the taxing power of the State of Montana is pledged to the 

29 payment of the principal of or interest on this security." 

30 (b) The issuance of bonds under this section may not directly, indirectly, or contingently obligate 
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the state or any political subdivision of the state to levy or to pledge any form of taxation or to make any 

2 appropriation for bond payment. 

3 (5) The commission shall establish procedures for the expeditious processing of applications for 

4 financing orders, including the approval or disapproval of applications within 120 days after a utility submits 

5 a complete application. The commission shall provide in any financing order for a procedure for the 

6 expeditious approval by the commission of periodic adjustments to the fixed transition amounts that are 

7 the subject of the pertinent financing order pursuant to subsection (2). The commission shall determine 

8 on each anniversary of the issuance of the financing order and at additional intervals as may be provided 

9 for in the financing order whether the adjustments are required and shall provide for the adjustments, if 

10 required, to be approved within 60 days of each anniversary of the issuance of the financing order or of 

11 each additional interval provided for in the financing order. 

12 (6) Fixed transition amounts become transition property when and to the extent that a financing 

13 order authorizing the fixed transition amounts has become effective in accordance with subsection (2), and 

14 the transition property must thereafter continuously exist as property for all purposes with all of the rights 

15 and privileges of [sections 1 through 31) for the period and to the extent provided in the financing order 

16 or until the transition bonds are paid in full including all principal, interest, premium, costs, and arrear ages 

17 on the transition bonds. 

18 17) Transition bonds may be issued upon commission approval in the pertinent financing order. 

19 Transition bonds must specify that they do not provide recourse to the credit or any assets of the utility, 

20 other than the transition property as specified in the pertinent financing order. 

21 (8) (a) A utility may sell, assign, or transfer all or portions of the utility's interest in transition 

22 property to an assignee. A utility or an assignee may further sell, assign, or transfer the utility's interest 

23 in that transition property to one or more assignees in connection with the issuance of transition bonds to 

24 the extent approved in the pertinent financing order. 

25 lb) A utility or an assignee may pledge transition property as collateral for transition bonds to the 

26 extent approved in the pertinent financing order and may provide for a security interest in the transition 

27 property as provided in this section. 

26 (c) Transition property may be sold, assigned, or transferred for the benefit of: 

29 (i) transition bondholders in connection with the exercise of remedies upon a default; or 

30 (ii) any person acquiring the transition property after a sale, assignment, or transfer pursuant to this 
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section. 

2 (91 (a) To the extent that any interest in transition property is sold, assigned, transferred, or pledged 

3 as collateral, the commission shall authorize the utility to contract with any assignee so that the utility will, 

4 subject to the utility's rights under subsection (18): 

5 (i) continue to operate the utility's system and to provide service to the utility's customers; 

6 (ii) collect amounts in respect of the fixed transition amounts for the benefit and account of the 

7 assignee; and 

8 (iii) account for and remit these amounts to or for the account of the assignee. 

9 (b) Contracting with the assignee in accordance with the commission's authorization may not impair 

1 0 or negate the characterization of the sale, assignment, transfer, or pledge as a true sale, an absolute 

11 assignment or transfer, or a grant of a security interest, as applicable. 

12 ( 101 Notwithstanding any other provision of law, any provision under this section or under a 

13 financing order requiring that the commission take or refrain from taking action with respect to the subject 

14 matter of a financing order binds the commission and any successor commission or agency exercising 

15 functions similar to the commission, and the commission or any successor commission or agency may not 

16 rescind, alter, or amend that requirement in a financing order. 

17 ( 11) A pledge or any other security interest in transition property is valid, is enforceable against the 

18 pledgor and third parties, including judgment lien creditors, subject only to the rights of any third parties 

19 holding security interests in the transition property perfected in the manner described in this section, and 

20 attaches only when all of the following have taken place: 

21 (al the commission has issued the financing order authorizing the fixed transition amounts included 

22 in the transition property; 

23 (bl value has been given by the pledgees of the transition property; and 

24 (cl the pledgor has signed a security agreement or other financing-related agreement covering the 

25 transition property. 

26 ( 12) (al A valid and enforceable security interest in transition property is perfected only when it has 

27 attached and when a financing statement has been filed with the commission in accordance with 

28 procedures that the commission may establish. The financing statement must name the pledgor of the 

29 transition property as debtor and identify the transition property. 

30 (bl Any description of the transition property is sufficient if the description refers to the financing 
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order creating the transition property. 

2 (cl The commission may require other filings with respect to the security interest in accordance with 

3 procedures the commission may establish, except that these filings may not affect the perfection of the 

4 security interest. 

5 ( 13) A perfected security interest in transition property is a continuously perfected security interest 

6 in all revenue and proceeds arising with respect to the transition property, whether or not the revenue or 

7 proceeds have accrued. Conflicting security interests must rank according to priority in time of perfection. 

8 Transition property constitutes property for all purposes, including for contracts securing transition bonds, 

9 whether or not the revenue and proceeds arising with respect to the transition property have accrued. 

1 O ( 14) (a) Subject to the terms of the security agreement covering the transition property and the 

11 rights of any third parties holding security interests in the transition property perfected in the manner 

1 2 described in this section, the validity and relative priority of a security interest created under this section 

13 is not defeated or adversely affected by: 

14 (i) the commingling of revenue arising with respect to the transition property with other funds of 

15 the utility that is the pledgor or transferor of the transition property; or 

16 Iii) any security interest of any third party in a deposit account of that utility perfected under Title 

17 30, chapter 9, part 3, into which the revenue is deposited. 

18 (b) Subject to the terms of the security agreement, upon compliance with the requirements of this 

19 section, a pledgee of the transition property has a perfected security interest in all cash and deposit 

20 accounts of the utility in which revenue arising with respect to the transition property has been commingled 

21 with other funds, but the perfected security interest must be limited to an amount no greater than the 

22 amount of the revenue with respect to the transition property received by the utility within 1 2 months 

23 before any default under the security agreement or the institution of insolvency proceedings by or against 

24 the utility, less payments from the revenue to the pledgees during that 12-month period. 

25 ( 15) la) If a default occurs under the security agreement covering the transition property, a pledgee 

26 of the transition property, subject to the terms of the security agreement, has all rights and remedies of a 

27 secured party upon default under Title 30, chapter 9, part 5, and is entitled to foreclose or otherwise 

28 enforce the pledgee's security interest in the transition property, subject to the rights of any third parties 

29 holding prior security interests in the transition property perfected in the manner provided in this section. 

30 (b) The commission may require in the financing order creating the transition property that in the 
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event of default by the utility in payment of revenue arising with respect to the transition property, the 

2 commission and any successor to the commission, upon the application by a pledgee or assignee of the 

3 transition property and without limiting any other remedies available to the pledgees or transferees by 

4 reason of the default shall order the sequestration and payment to the pledgee or assignee of the proceeds 

5 of the transition property. An order must remain in full force and effect notwithstanding any bankruptcy, 

6 reorganization, or other insolvency proceedings with respect to the public utility or a debtor, pledgor, or 

7 transferor of the transition property. 

8 (c) Any sum in excess of amounts necessary to pay principal, premium, if any, interest, costs, and 

9 arrearages on the transition bonds and other costs arising under the security agreement must be remitted 

1 0 to the debtor or to the pledgor as provided in the security agreement. 

11 ( 16) (al A transfer of transition property by a utility to an assignee or by the assignee to another 

12 assignee that the parties have in the governing documentation expressly stated to be a sale or other 

13 absolute transfer in a transaction approved or authorized in a financing order must be treated as an absolute 

14 transfer of all of the transferor's right, title, and interest, as in a true sale, and not as a pledge or other 

15 financing of the transition property, other than for federal and state income and franchise tax purposes. 

16 (b) Granting to transition bondholders a preferred right to revenue of the utility or the provision by 

17 the utility or an assignee of other credit enhancement with respect to transition bonds may not impair or 

18 negate the characterization of any transfer as a true sale, other than for federal and state income and 

19 franchise tax purposes. 

20 (c) Notwithstanding the provisions of this subsection { 16), for state tax purposes, a transfer must 

21 be treated as a pledge or other financing unless the governing documentation or transfer specifically states 

22 that transfer is intended to be treated otherwise. The characterization of the transfer as a true sale or other 

23 absolute transfer in the governing documentation of a transfer is not intended to prejudice the 

24 characterization of the transfer as a pledge or other financing for federal tax purposes. 

25 ( 17) A sale, assignment, or other transfer of transition property may only be considered perfected 

26 as against any third person, including any judicial lien creditor, when both of the following have taken place: 

27 (a) the financing order authorizing the fixed transition amounts included in the transition property 

28 has become effective in accordance with subsection (2); and 

29 (bl an assignment of the transition property, in writing, has been executed and delivered to the 

30 transferee. 
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( 18) la) As between bona fide assignees of the same right for value without notice, the assignee 

2 first filing a financing statement with the commission in accordance with procedures that the commission 

3 may establish has priority. The financing statement must name the assignor of the transition property as 

4 debtor and must identify the transition property. Any description of the transition property is sufficient if 

5 the description refers to the financing order creating the transition property. The commission may require 

6 the assignor or the assignee to make other filings with respect to the transfer in accordance with 

7 procedures that the commission may establish, but these filings may not affect the perfection of the 

8 transfer. 

9 (b) Any successor to the utility, whether pursuant to any bankruptcy, reorganization, or other 

10 insolvency proceeding or pursuant to any merger, sale, or transfer, by operation of law, or otherwise, shall 

11 perform and satisfy all obligations of the utility pursuant to this section in the same manner and to the same 

12 extent as the utility, including but not limited to collecting and paying to the assignee or pledgee, as the 

13 case may be, revenue arising with respect to the transition property sold, assigned, transferred, or pledged 

14 to secure transition bonds. 

15 ( 19) Transition property or any right, title, or interest of a utility, assignee, or pledgee described in 

16 the definition of transition property, whether before or after the issuance of a financing order, does not 

17 constitute an account or general intangibles under 30-9-106. Any right, title, or interest pertaining to a 

18 financing order, including the interest pertaining to a financing order, along with the associated transition 

19 property and any revenue, collections, claims, payments, money, or proceeds of or arising from fixed 

20 transition amounts pursuant to the financing order, may not be considered proceeds of any right, title, or 

21 interest other than in the order and the transition property arising from the order. 

22 (20) The lien under this section is enforceable against the pledgor and all third parties, including 

23 judicial lien creditors, subject only to the rights of any third parties holding security interests in the transition 

24 property previously perfected in the manner described in this section if value has been given by the 

25 purchasers of transition bonds. A perfected lien in transition property is a continuously perfected security 

26 interest in all revenue and proceeds arising with respect to the associated transition property, whether or 

27 not revenue has been accrued. Transition property constitutes property for the purposes of contracts 

28 securing transition bonds, whether or not the related revenue has accrued. The lien created under this 

29 section is perfected and ranks before any lien, including any judicial lien, that subsequently attaches to the 

30 transition property, to the fixed transition costs, and to the financing order and any rights created by the 
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order or any proceeds of the order. The relative priority of a lien created under this section is not defeated 

2 or adversely affected by changes to the financing order or to the fixed transition amounts payable by any 

3 customer. 

4 (21) The commission shall establish and maintain a separate system of records to reflect the date 

5 and time of receipt of all filings made under this section and may provide that transfers of transition 

6 property to an assignee be filed in accordance with the same system. 

7 (22) Any sale, assignment, or other transfer of transition property or any pledge of transition 

8 property is exempt from any state or local sales, income, transfers, gains, receipts, or similar taxes. 

9 (23) The transition bonds issued under [sections 1 through 31 I are exempt from the provisions of 

1 O Title 30, chapter 10, but copies of all prospectus and disclosure documents must be deposited for public 

11 inspection with the state securities commissioner. 

12 124) The granting, perfection, and priority of security interests with respect to transition property 

13 and the proceeds thereof are governed by this section rather than Title 30, chapter 9. 

14 

15 

16 

Section 32. Section 15-6-137, MCA, is amended to read: 

"15-6-137. Class seven property -- description -- taxable percentage. ( 1) Class seven property 

17 includes: 

18 (al all property used and owned by persons, firms, corporations, or other organizations that are 

19 engaged in the business of furnishing telephone communications exclusively to rural areas or to .rural areas 

20 and cities and towns of 800 persons or less; 

21 (bl all property owned by cooperative rural electrical and cooperative rural telephone associations 

22 that serve less than 95 % of the electricity consumers or telephone users within the incorporated limits of 

23 a city or town, except rural electric cooperative properties described in 15-6-141 ( 1 )(a); 

24 le) electric transformers and meters; electric light and power substation machinery; natural gas 

25 measuring and regulating station equipment, meters, and compressor station machinery owned by 

26 noncentrally assessed public utilities; and tools used in the repair and maintenance of this property. 

27 121 To qualify for this classification, the average circuit miles for each station on the telephone 

28 communication system described in subsection ( 1 )(bl must be more than 1 mile. 

29 (3) Class seven property is taxed at 8% of its market value." 

30 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Section 33. Section 1 5-6-1 41 , MCA, is amended to read: 

"15-6-141. Class nine property -- description -- taxable percentage. ( 1) Class nine property 

includes: 

(a) centrally assessed electric power companies' allocations, including, if congress passes legislation 

that allows the state to tax property owned by an agency created by congress to transmit or distribute 

electrical energy, allocations of properties constructed, owned, or operated by a public agency created by 

the congress to transmit or distribute electric energy produced at privately owned generating facilities +. 

not including rural electric cooperativesl-+. However, properties of rural electric cooperatives serving less 

than 95% of the electric consumers located within the incorporated limits of a city or town of more than 

3,500 persons in which a centrally assessed electric power company also owns property are included. 

(b) allocations for centrally assessed natural gas companies having a major distribution system in 

this state; and 

(c) centrally assessed companies' allocations except: 

(i) electric power and natural gas companies' property; 

{ii) property owned by cooperative rural electric and cooperative rural telephone associations and 

classified in class five; 

(iii) property owned by organizations providing telephone communications to rural areas and 

classified in class seven; 

(iv) railroad transportation property included in class twelve; and 

(v) airline transportation property included in class twelve. 

(2) Class nine property is taxed at 12% of market value." 

Section 34. Section 69-5-101, MCA, is amended to read: 

"69-5-101. Short title. This part sl'lall Ila j_§. known and may be cited as the "Territorial Integrity 

25 Actof1Q71"." 

26 

27 

28 

29 

30 

Section 35. Section 69-5-102, MCA, is amended to read: 

"69-5-102. Definitions. When used in this part, the following definitions apply: 

(1) "CoR'IR'larsial fHBR'lisas" R'laans tl'le 13reR'lisas wl'lare tl'la ll1a1sinass of sellin9, 1A1aral'lo1a1sin9, or 

Elistrill1a1tin9 a sornrnesity or otl'ler ll1a1siness asti•,itv is sarriee en er wefessienal or otl'lar sarvisas are 

\ leglslflllve 
)Sen,cu 
"l,_!!jvision 

- 33 -



55th Legislature LC0798.01 

roRaorea. "Agreement" means a written agreement between two or more electric facilities providers that 

2 identifies the geographical area to be served exclusively by each electric facilities provider that is a party 

3 to the agreement and any terms and conditions pertinent to the agreement. 

4 (2) "Electric cooperative" means a rural electric cooperative organized under Title 35, chapter 18, 

5 or a foreign corporation admitted thereunder to do business in Montana. 

6 (3) "Electric s1,pplior facilities provider" means any olostrisal utility aRa aRy olostrio sooporativo that 

7 provides electric service facilities to the public. 

8 (4) "Electric service facilities" means any distribution or transmission system or related facility 

9 necessary to provide electricity to the premises, including lines. 

1 0 f4Hfil "Electric utility" means a person, firm, or corporation other than an electric cooperative 

11 whish f1,rnishos elostrisal that provides electric service facilities to the public. 

12 (el "IRa1,strial proA'lises" A1eaRs tho preA'lises where aR iRa1,strial asti,•ity is sarriea OR, iRol1,ain!l 

13 b1,t Rot liA'litea to tho operation of fastorios, A'lills, A'laol:liRo sl:lops1 A'liRos, oil wells, refineries, p1,A=1piR!J, 

14 oloaRiA€J aRa ayoin€J works, sreaFAorios, oaRRorios, stoskyaras, feoalots, FAilitary iRstallatieRs, or other 

15 extrastivo, fabrisatiR€J, or iirosessiR€J astivitios. 

16 (6) "Line" means any electric fil!.Q.P!y conductor operatiR§ at a ROFAiRal ,.olta€jo lovol of 34 ,eOO volts 

17 or loss, FAeas1,roa pl=laso to phase. 

18 (7) "Premises" means a building, residence, structure, or facility to which olosHisity is beiR€J electric 

19 service facilities are provided or i& are to be h,1rRisl:loa; proviaed, tRat installed; however, two or more 

20 buildings, structures, or facilities WffiGR that are located on one tract or contiguous tracts of land and that 

21 are 1,tili2ed used by one electric consumer for farming, business, commercial, industrial, institutional, 

22 governmental. or trailer court purposes &l:lall must together constitute one premises, except that any St1GR 

23 building, structure, or facility, other than a trailer court, &l:lall may not, together with any other building, 

24 structure, or facility, constitute one premises if the electric service to it is separately metered and the 

25 charges for 6tlGR that service are calculated independently of charges for service to any other building, 

26 structure, or facility. 

27 (81 "Utility" means a public utility regulated by the commission pursuant to Title 69, chapter 3, or 

28 a utility qualifying as an electric cooperative pursuant to Title 35. chapter 18." 

29 

30 Section 36. Section 69-5-104, MCA, is amended to read: 
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"69-5-104. Continuation of ser\•ice electric service facilities to existing consumers.~ Each 

2 electric supplier service facilities provider shall ha¥e has the right to sewe provide electric service facilities 

3 to all premises being served by it or to which any of its facilities are attached on Fetm,ary 1, 1971 [the 

4 effective date of this act]." 

5 

6 

7 

Section 37. Section 69-5-105, MCA, is amended to read: 

"69-5-105. Service to new consumers. (1) Subject to e9 13 100 this part, the electric supplier 

8 facilities provider having a line nearest the premises, as measured in accordance with subsection 12), shall 

9 sewe provide electric service facilities to the premises initially requiring service after February 1, 1971 [the 

10 effective date of this act), which creates a rebuttable presumption that the nearest line is the least-cost 

11 electric service facility to the new customer. However, a customer or another electric facilities provider 

12 may rebut the presumption, and another electric facilities provider may provide the electric service facilities 

13 if it can do so at less cost. 

14 ( 2) All measurements under this part ~ must be made on the shortest straight line WRiGfl that 

1 5 can be drawn from the conductor nearest the premises to the nearest permanent portion of the premises. 

16 Censtrustien pewer fer preFAises te ee oenotruoted shall ee supplied 13•( the olostris sup13lier havin§ the ri§ht 

17 to serve the 00FA13leted 13reFAises. 

18 (3) If the electric facilities providers are unable to reach agreement as to which electric facilities 

19 provider can provide electric service facilities at least cost, an independent consultant engineer agreeable 

20 to both electric facilities providers or I in the event of failure of the electric facilities providers to agree on 

21 a consultant engineer, an independent consultant engineer selected by the district court having jurisdiction, 

22 as provided in 69-5-110, shall determine which electric facilities provider can extend its lines to the 

23 consumer at the least cost. The cost of those engineering services must be paid equally by the electric 

24 facilities providers involved." 

25 

26 Section 38. Section 69-5-106, MCA, is amended to read: 

27 "69-5-106. Ser'.«iGe Electric service facilities to indY&trial er commercial premises largo customers. 

28 ( 1) An electric utility has the right to furnish electric service facilities to any industrial er GOFAFAorsial 

29 premises if the estimated connected load for full ~ operation at s1,1sh ind1,1otrial er GBFAFAersial the 

30 premises will be 400 kilowatts or larger within 2 years from the date of initial service 13revided SYGR and 
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1 if the electric utility can extend its liHe& facilities to susl=I iAElustrial er semmorsial the premises at less cost 

2 to the electric utility or tl=le iAdusHial or sommorsial sustemor than the electric cooperative cost. The 

3 estimated connected load 6HaU must be determined from the plans and specifications prepared for 

4 construction of the premises or, if~ an estimate is not available, 6HaU must be determined by agreement 

5 of the electric supplier facilities provider and the customer. The fact that the actual connected load after 

6 2 years from the date of initial service is less than 400 kilowatts does not affect the right of the electric 

7 supplier facilities provider initially providing electric service facilities to continue to provide electric service 

8 facilities to ~ the premises. 

9 (2) An independent consultant engineer agreeable to both electric suppliers facilities providers or, 

1 O in the event of failure of the electric suppliers facilities providers to agree on a consultant engineer, an 

11 independent consultant engineer selected by the district court having jurisdiction, as provided in 69-5-110, 

12 shall determine which electric supplier facilities provider can extend its lir:ies to tl=lo soAsumer facilities at 

1 3 the least cost to the utility. The cost of ~ those engineering services 6HaU must be paid equally by the 

14 electric suppliers facilities providers involved. 

15 (3) ~le premises otl=ler tRaA aAotl=ler SUGA 68FAmorsial er iAElustrial promises sl=lall bo SeP'08 tram 

16 a liAo sor:istrusted UAdor tl=lis sostioA." 

17 

18 Section 39. Section 69-5-107, MCA, is amended to read: 

19 "69-5-107. ior•Jiso to preperty ewReli li•t elestrio supplier Customer-owned facilities. ~Jotl=lin§ iA 

20 69 e 1 G3 tl=lrsu!jl:i 09 e 1 G6 sl:iall restrist tl=le ri§Rt sf ar:i elsotris supplier to furnisl:i elestris ssr.,iss to an'I' 

21 property swned b~< tl=le eleotrio supplier. This part may not limit a customer's right to construct, own, or 

22 operate electric service facilities for the customer's own use, and construction, ownership, or use may not 

23 cause the customer to be considered a utility. A customer may not duplicate existing electric service 

24 facilities." 

25 

26 

27 

28 

29 

30 

Section 40. Section 69-5-108, MCA, is amended to read: 

"69-5-108. Agreements between electric suppliers as ta seruioo areas facilities providers. 

Notwithstandin§ the pre,,isieAs of 69 Ii 1 G3 tl=lreu§h 69 e 1 Q9, ar:i eleotrio supplier may fum1sh slsotrio 

service to any ooAsumer at an•f premises 13eiA!j sep,•ed bv amrtRer olostrio supplier upsn written a§resmsr:it 

of tl=le affestea eleotris suppliers or at premises that anetl=lor eleotrio si;pplier has tho ri§Rt ta &0P'0 pursuaAt 
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to this part, upon 'A'rittan a§raernent of the affestee elestrio suppliers. Utilities may enter into agreements 

2 that identify the geographical area to be exclusively served by each electric facilities provider that is party 

3 to the agreement, overriding the provisions of 69-5-105 and 69-5-107. If an agreement is approved by the 

4 commission pursuant to this part, the agreement is valid and binding on all electric facilities providers and 

5 all customers, except those provided for in 69-5-106." 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 41. Section 69-5-109, MCA, is amended to read: 

"69-5-109. Special provisions for annexed areas. With rospoot to saP'iso in areas whioh are 

annoxea to inoorporatee rnunioi1rnlitios ha\1ing a population in exoess of J,iiGG persons, alootrio suppliors 

ha•,<o rights ans are susjaot to restriotions as !allows: 

( 1) ~\•or~• elootrio supplier has the ri§ht to servo all premises sein§ sor'w'ea 13y it on tho aato ef 

anne1~ation. 

(2) An elootrio oooporati'w'o aoes not haYe the right to sar,10 any premises initially roeiuiring ser><ioe 

on or after the sate of annexation. Tho rostriotion states in this sussostion sees not applv to inoorporatod 

rnunisipalities in whioh Qii % or rnoro of the premises were soP,.ed 13y an olestris oooporati"a on Fesruarv 

1, 1 Q71. ( 1) Electric facilities providers providing electric service facilities in or near areas that are 

incorporated municipalities having a population in excess of 3,500 persons and having annexed areas since 

1985 or having existing municipal planning zones on [the effective date of this act] shall enter into 

agreements dividing the annexed and planning zone areas into exclusive service territories and shall submit 

the agreements to the commission for approval, pursuant to this part. 

(2) The agreements do not apply to electric service facilities with loads of 400 kilowatts or greater. 

Agreements must be based on the location of facilities in place on !the effective date of this act]. 

(3) If electric facilities providers have failed to negotiate agreements within 1 year from the 

[effective date of this act), the commission shall divide the annexed and planning zone areas into exclusive 

service territories, using the considerations pursuant to [section 44 l. 

(4) Until agreements are final, electric service facilities to new customers will be provided pursuant 

to 69-5-105." 

Section 42. Section 69-5-110, MCA, is amended to read: 

"69-5-11 O. Jurisdiction of district courts over disputes. The district courts of the county or 
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counties within which the premises or lines involved in any dispute are located &Rall have jurisdiction under 

2 this part over all electric s1c1ppli0FG facilities providers subject to tho pro'w'isioAs thereof this part." 

3 

4 

5 

Section 43. Section 69-5-111, MCA, is amended to read: 

"69-5-111. Judicial remedies. ( 1) Whenever it shall appear that aAy an electric s1c1ppli0r facilities 

6 provider is failing or omitting or about to fail or omit to do anything required of it by this part or is doing 

7 or is about to do anything or to permit anything to be done contrary to or in violation of this part, i'lfi'f the 

8 electric s1c1ppli0r facilities provider affected thereby shall ha'w'o tho ri1Jht to may file a complaint in the district 

9 court~ setting forth the acts or omissions complained of and requesting an injunction. 

1 O (2) If an affidavit showing that grounds exist therefor that an electric facilities provider is in 

11 violation of this part is filed with the complaint, a temporary restraining order &Rall must be issued without 

12 notice. A copy of the temporary restraining order, complaint, and affidavit &Rall must be served upon the 

13 defendant, together with an order to show cause why the temporary restraining order should not be made 

14 permanent, within 5 days after issuance of the temporary restraining order. The hearing on the order to 

15 show cause must be held at a date specified theroiR in the order, whioh shall and may not be more than 

16 10 days after service thereat of the order and &Rall must take precedence over all matters pending before 

17 the district court. A judgment making the injunction permanent or dissolving the temporary restraining order 

18 thorotofero that was issued and dismissing the complaint must be made Rot later thaR before 10 days after 

19 the hearing on the order to show cause. 

20 (3) Any party aggrieved by the order may appeal to the supreme court of Montana by filing a notice 

21 of appeal in the district court within 20 days from entry of the order. The appeal must be perfected within 

22 20 days thereafter after filing the notice of appeal and &Rall must take precedence over all matters pending 

23 before the supreme court of Montana." 

24 

25 NEW SECTION. Section 44. Commission jurisdiction over agreements. (1) All agreements between 

26 electric facilities providers must be submitted to the commission for approval. Each agreement must clearly 

27 identify the geographical area to be served by each electric facilities provider. The submission must include: 

28 (a) a map and a written description of the area; 

29 (b) the terms and conditions pertaining to the implementation of the agreement; 

30 (c) the number and class of customers to be transferred; 
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(d) assurance that the affected customers have been contacted and have received a written 

2 explanation of the difference in rates; and 

3 (el information with respect to the degree of acceptance by affected customers, such as the number 

4 in favor of and those opposed to the transfer. 

5 (2l In approving agreements, the commission shall consider but not be limited to consideration of: 

6 (al the reasonable likelihood that the agreement, in and of itself, will not cause a decrease in the 

7 reliability of electric service to the existing or future ratepayers of any electric facilities provider party of 

8 the agreement; and 

9 (bl the reasonable likelihood that the agreement will eliminate existing or potentially uneconomic 

1 O duplication of electric service facilities. 

11 13) An agreement approved by the commission is valid and enforceable, and except as provided 

12 in 69-5-106, an electric facilities provider may not offer, construct, or extend electric service facilities into 

1 3 an exclusive territory. 

14 I4l The commission shall state its findings and conclusions for approving or disapproving an 

1 5 agreement and shall render a decision within 90 days of receipt of the agreement. The electric facilities 

16 providers submitting the agreement to the commission shall act according to the agreement until a decision 

17 is rendered. 

18 (51 Upon approval of the agreement, any modification, changes, or corrections to this agreement 

19 must be approved by the commission. 

20 (6) The commission may promulgate rules to administer this part consistent with the requirements 

21 of this part. 

22 

23 

24 

NEW SECTION. Section 45. Repealer. Section 69-5-103, MCA, is repealed. 

25 NEW SECTION. Section 46. Saving clause. [This act] does not affect rights and duties that 

26 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

27 act]. 

28 

29 NEW SECTION. Section 47. Severability. If a part of [this act] is invalid, all valid parts that are 

30 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 
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1 applications, the part remains in effect in all valid applications that are severable from the invalid 

2 applications. 

3 

4 NEW SECTION. Section 48. Codification instructions. (1) [Sections 1 through 31] are intended 

5 to be codified as an integral part of Title 69, and the provisions of Title 69 apply to [sections 1 through 31 ]. 

6 12) [Section 44] is intended to be codified as an integral part of Title 69, chapter 5, part 1, and the 

7 provisions of Title 69, chapter 5, part 1, apply to [section 44]. 

8 

9 

10 

NEW SECTION. Section 49. Effective date. [This act) is effective on passage and approval. 

-END-
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SENATE BILL NO. 390 

.SB0390.02 

APPROVED BY COM 
ON TAXATION 

2 INTRODUCED BY THOMAS, QUILICI, HARP, BERGSAGEL, SLITER, MOLNAR, BEAUDRY, MASOLO, 

3 GRINDE, MAHLUM, MENAHAN, DEVLIN, SHEA, CHRISTIAENS, SIMPKINS, STANG, DEPRATU, 

4 L. TAYLOR, HARRINGTON, BOOKOUT-REINICKE, STORY, OHS, PAVLOVICH, DEVANEY, JABS, 

5 REHBEIN, KEATING, TOEWS, TROPILA, ORR, FOSTER, LYNCH, GALVIN, MCCARTHY, BECK, RYAN, 

6 EMERSON, KITZENBERG, DEBRUYCKER, HERTEL, MILLS, GRADY, HALLIGAN, M. TAYLOR, 

7 GROSFIELD, WILSON, NELSON, CLARK, TASH, BISHOP, BENEDICT, SPRAGUE, COLE, MOHL, ELLIS, 

8 JENKINS, KOTTEL, WYATT, DENNY 

9 

10 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY ESTABLISHING RESTRUCTURING REQUIREMENTS 

11 FOR MONTANA'S ELECTRIC UTILITY INDUSTRY; PROVIDING CUSTOMER CHOICE; GENERALLY REVISING 

12 THE TERRITORIAL INTEGRITY LAWS; REMOVING CERTAIN RURAL ELECTRIC COOPERATIVE PROPERTIES 

13 FROM CLASS SEVEN PROPERTY; INCLUDING CERTAIN RURAL ELECTRIC COOPERATIVE PROPERTIES 

14 IN CLASS NINE PROPERTY; AMENDING SECTIONS 15-6-137, 15-6-141, 69-5-101, 69-5-102, 69-5-104, 

15 69-5-105, 69-5-106, 69-5-107, 69-5-108, 69-5-109, 69-5-110, AND 69-5-111, MCA; REPEALING 

16 SECTION 69-5-103, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

17 

18 STATEMENT OF INTENT 

19 A statement of intent is required because this bill provides the public service commission with 

20 rulemaking authority. 

21 

22 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

23 

24 NEW SECTION. Section 1. Short title. [Sections 1 through 31] may be cited as the "Electric Utility 

25 Industry Restructuring and Customer Choice Act". 

26 

27 NEW SECTION. Section 2. Legislative findings and policy. The legislature finds and declares the 

28 following: 

29 (1) The generation and sale of electricity is becoming a competitive industry. 

30 (2) Montana customers should have the freedom to choose their supplier of electricity and related 
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services in a competitive market as soon as administratively feasible. Affording this opportunity serves the 

2 public interest. 

3 (3) The financial integrity of electrical utilities should be fostered WHILE RECOGNIZING THE 

4 INTERESTS OF MONTANA CONSUMERS. 

5 (4) The public interest requires the continued protection of consumers through: 

6 (a) licensure of electricity suppliers; 

7 (b) provision of information to consumers regarding electricity supply service; 

8 (c) provision of a process for investigating and resolving complaints; 

9 (d) continued funding for public purpose programs for: 

1 o (i) cost-effective local energy conservation; 

11 (ii) low-income customer weatherization; 

12 (iii) renewable resource applications; 

13 (iv) research and development programs related to energy conservation and renewables; 

14 (vi market transformation; and 

15 (vi) low-income energy bill assistance; 

16 (e) assurance of service reliability and quality; and 

17 (f) prevention of anticompetitive and abusive activities. 

18 

19 NEW SECTION. Section 3. Definitions. As used in [sections 1 through 31 ), unless the context 

20 requires otherwise, the following definitions apply: 

21 (1) "Aggregator" or "market aggregator" means an entity, licensed by the commission, that 

22 aggregates retail customers and purchases electric energy and takes title to electric energy as an 

23 intermediary for sale to retail customers. 

24 (2) "Assignee" means any entity, including a corporation, partnership, board, trust, or financing 

25 vehicle, to which a utility assigns, sells, or transfers, other than as security, all or a portion of the utility's 

26 interest in or right to transition property. The term also includes an entity, corporation, public authority, 

27 partnership, trust or financing vehicle, to which an assignee assigns, sells, or transfers, other than as 

28 security, the assignee's interest in or right to transition property. 

29 (3) "Board" means the board of investments created by 2-15-1808. 

30 (4) "Broker" or "marketer" means an entity, licensed by the commission, that acts as an agent or 
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1 intermediary in the sale and purchase of electric energy but that does not take title to electric energy. 

2 (5) "Cooperative utility" means: 

3 (a) a utility qualifying as an electric cooperative pursuant to Title 35, chapter 18; 

4 (bl an existing municipal ELECTRIC utility as of [the effective date of this act]; or 

5 (cl a federally owned and locally managed electric utility in the state of Montana that is operated 

6 under contract between a federally recognized Indian tribe and the United States. 

7 (6) "Customer" or "consumer" means a retail electric customer or consumer. THE UNIVERSITY OF 

8 MONTANA, PURSUANT TO 20-25-201 (1). AND MONTANA STATE UNIVERSITY, PURSUANT TO 

9 20-25-201 (2). ARE EACH CONSIDERED A SINGLE RETAIL ELECTRIC CUSTOMER OR CONSUMER WITH 

10 A SINGLE INDIVIDUAL LOAD. 

11 (7) "Distribution facilities" means those facilities by and through which electricity is received from 

1 2 a transmission services provider and distributed to the customer and that are controlled or operated by a 

13 distribution services provider. 

14 (8) "Distribution services provider" means a person controlling or operating distribution facilities for 

1 5 distribution of electricity to the public. 

16 (9) "Electricity supplier" means any person, including aggregators, market aggregators, brokers, and 

17 marketers' offering to sell electricity to retail customers in the state of Montana. 

18 ( 10) "Financing order" means an order of the commission adopted in accordance with [section 31] 

19 that authorizes the imposition and collection of fixed transition amounts and the issuance of transition 

20 bonds. 

21 ( 11) (a) "Fixed transition amounts" means those nonbypassable rates or charges, including but not 

22 limited to: 

23 (i) distribution; 

24 (ii) connection; 

25 (iii) disconnection; and 

26 (iv) termination rates and charges that are authorized by the commission in a financing order to 

27 permit recovery of transition costs and the costs of recovering, reimbursing, financing, or refinancing the 

28 transition costs and acquiring transition property through a plan approved by the commission in the 

29 financing order, including the costs of issuing, servicing, and retiring transition bonds. 

30 (bl If requested by the utility In the utility's application for a financing order, fixed transition 
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amounts must include nonbypassable rates or charges to recover federal and state taxes in which the 

2 transition cost recovery period is modified by the transactions approved in the financing order. 

3 ( 12) "Functionally separate" means a utility's separation of the utility's electricity supply, 

4 transmission, distribution, and unregulated retail energy services assets and operations. 

5 (13) "Local governing body" means a local board of trustees of a rural electric cooperative. 

6 (14) "Low-income customer" means those energy consumer households and families with incomes 

7 at or below industry-recognized levels that qualify those consumers for low-income energy-related 

8 assistance. 

9 (15) "Nonbypassable rates or charges" means rates or charges approved by the commission 

1 O imposed av ON a customer to pay the customer's share of transition costs or universal system benefits 

11 program costs even if the customer has physically bypassed either the utility's transmission or distribution 

12 facilities. 

13 (16) "Pilot program" means a program using a representative sample of residential and small 

14 commercial customers to assist in developing and offering customer choice of electric supply for all 

1 5 residential and commercial customers. 

16 (17) "Public utility" means any electric utility regulated by the commission pursuant to Title 69, 

17 chapter 3, on [the effective date of this act], including the public utility's successors or assignees. 

18 ( 18) "Transition bondholder" means a holder of transition bonds including trustees, collateral 

19 agents, and other entities acting for the benefit of that holder. 

20 I 19) "Transition bonds" means any bond, debenture, note, interim certificate, collateral, trust 

21 certificate, or other evidence of indebtedness or ownership ISSUED BY THE BOARD OR OTHER 

22 TRANSITION BONDS ISSUER that is secured by or payable from fixed transition amounts or transition 

23 property. Proceeds from transition bonds must be used to recover, reimburse, finance, or refinance 

24 transition costs and to acquire transition property. 

25 (20) "Transition charge" means a nonbypassable rate or charge to be imposed on a customer to pay 

26 the customer's share of transition costs. 

27 (21) "Transition cost recovery period" means the period beginning on July 1, 1998, and ending 

28 when a utility customer does not have any liability for payment of transition costs. 

29 (22) "Transition costs" means: 

30 (a) a public utility's net verifiable generation-related and electricity supply costs, including costs 
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1 of capital, that become unrecoverable as a result of the implementation of [sections 1 through 31] or of 

2 federal law requiring retail open access or customer choice. 

3 lb) those costs that include but are not limited to: 

4 Ii) regulatory assets and deferred charges that exist because of current regulatory practices and can 

5 be accounted for up to the effective date of the commission's final order regarding a public utility's 

6 transition plan AND CONSERVATION INVESTMENTS MADE PRIOR TO UNIVERSAL SYSTEM BENEFITS 

7 CHARGE IMPLEMENTATION; 

8 (ii) nonutility and utility power purchase contracts, including qualifying facility contracts; 

9 (iii) existing generation investments and supply commitments or other obligations incurred before 

10 [the effective date of this act] AND COSTS ARISING FROM THESE INVESTMENTS AND COMMITMENTS; 

11 liv) the costs associated with aR>f renegotiation or buyout of the existing nonutility and utility power 

12 purchase contracts, including qualifying facilities and all costs, expenses, and reasonable fees related to 

13 issuing transition bonds; and 

14 (v) the costs of refinancing and retiring of debt or equity capital of the public utility and associated 

15 federal and state tax liabilities or other utility costs for which the use of transition bonds would benefit 

1 6 customers. 

17 123) "Transition period" means the period beginning on July 1, 1998, and ending on July 1, 2002, 

18 unless otherwise extended pursuant to [sections 1 through 31], during which utilities may phase in 

19 customer choice of electricity supplier. 

20 (24) "Transition property" means the property right created by a financing order including without 

21 limitation the right, title, and interest of a utility, assignee, or other issuer of transition bonds to all revenue, 

22 collections, claims, payments, money, or proceeds of or arising from or constituting fixed transition 

23 amounts that are the subject of a financing order including those nonbypassable rates and other charges 

24 and fixed transition amounts that are authorized by the commission in the financing order to recover 

25 transition costs and the costs of recovering, reimbursing, financing, or refinancing the transition costs and 

26 acquiring transition property including the costs of issuing, servicing, and retiring transition bonds. Any 

27 right that a utility has in the transition property before the utility's sale or transfer or any other right created 

28 under this section or created in the financing order and assignable under [sections 1 through 31] or 

29 assignable pursuant to a financing order is only a contract right. 

30 (25) "Transmission facilities" means those facilities that are used to provide transmission services 
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as determined by the federal energy regulatory commission and the commission. 

2 (26) "Transmission services provider" means a person controlling or operating transmission fac1lit1es. 

3 (27) "Universal system benefits charge" means a nonbypassable rate or charge to be imposed on 

4 a customer to pay the customer's share of universal system benefits program costs. 

5 (28) "Universal system benefits programs" means public purpose programs for: 

6 (a) cost-effective local energy conservation; 

7 (b) low-income customer weatherization; 

8 (c) renewable resource applications, including those that capture unique social and energy system 

9 benefits or provide transmission and distribution system benefits; 

1 O (d) research and development programs related to energy conservation and renew ables; 

11 (e) market transformation designed to encourage competitive markets for public purpose programs; 

12 and 

13 (fl low-income energy bill assistance as approves by the s0A1A1issi0R. 

14 (29) "Utility" means any public utility or cooperative utility. 

15 

16 NEW SECTION. Section 4. Pilot programs. ( 1) Except as provided in [sections 5(4) and 201, 

17 beginning July 1, 1998, utilities shall conduct pilot programs usi11g a representative sample of their 

18 residential and small commercial customers. A report describing and analyzing the results of the pilot 

19 programs must be submitted to the commission and the transition advisory committee established in 

20 [section 29] on or before July 1, 2000. 

21 (2) Utilities shall use pilot programs to gather necessary information to determine the most effective 

22 and timely options for providing customer choice. Necessary information includes but is not limited to: 

23 (a) the level of demand for electricity supply cho'1ce and the availability of market prices for smaller 

24 customers; 

25 (b) the best means to encourage and support the development of sufficient markets and bargaining 

26 power for the benefit of smaller customers; 

27 le) the electricity suppliers' interest in serving smaller customers and the opportunities in providing 

28 service to smaller customers; and 

29 (d) experience in the broad range of technical and administrative support matters involved in 

30 designing and delivering unbundled retail services to smaller customers. 
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1 NEW SECTION. Section 5. Public utility -- transition to customer choice -- waiver. (1) A public 

2 utility shall, except as provided in this section, adhere to the following deadlines: 

3 la) On or before July 1, 1998, all customers with individual loads greater than 1,000 kilowatts and 

4 for loads of the same customer with individual loads at a meter greater than 300 kilowatts that aggregate 

5 to 1,000 kilowatts or greater must have the opportunity to choose an electricity supplier. 

6 (bl Subject to subsection (21, and as soon as is administratively feasible but before July 1, 2002, 

7 all other public utility customers must have the opportunity to choose an electricity supplier. 

8 (2) (a) Except as provided for in subsection (31, the commission may determine that additional time 

9 is necessary for customers identified in subsection (1 l(b); however, the implementation of full customer 

10 choice may not be delayed beyond July 1, 2004. 

11 (bl A determination by the commission that additional time is necessary for subsection I 1) lb) 

12 customers must be made at least 60 days in advance of the scheduled date and must be based on one or 

13 more of the following considerations: 

14 (i) implementation would not be administratively feasible; 

15 (ii) implementation would materially affect the reliability of the electric system; or 

16 (iii) Montana customers or electricity suppliers would be disadvantaged due to lack of a competitive 

1 7 electricity supply market. 

18 13) Except as provided in [sestieR SECTIONS 22 AND 34 THROUGH 441, a public utility currently 

19 doing business in Montana as part of a single integrated multistate operation, no portion of which lies within 

20 the basin of the Columbia River may: 

21 (a) defer compliance with this sestiel'l (SECTIONS 1 THROUGH 31] until a time that the public utility 

22 can reasonably implement customer choice in the state of the public utility's primary service territory except 

23 that the public utility shall file a transition plan pursuant to [section 6) to provide transition to customer 

24 choice on or before July 1, 2002, and must have completed the transition period to customer choice by 

25 July 1, 2006; and 

26 lb) petition the commission to delay the public utility's transition plan filing until July 1, 2004. 

27 14) Upon a request from a public utility with fewer than 50 customers, the commission shall waive 

28 compliance with the requirements of [sections 4, 6 THROUGH 12, 22, and this section]. 

29 

30 NEW SECTION. Section 6. Public utility -- transition plans. ( 1) All public utilities, pursuant to 
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[sections 1 through 31]. shall submit a transition plan to the commission. Plans must be filed with the 

2 commission not later than 1 year before the date by which any customers of the public utility are entitled 

3 to choice of electricity supplier pursuant to [section 5]. The commission may develop a schedule for public 

4 utilities that are required to file plans. The transition plan must demonstrate that the public utility meets 

5 all the requirements of [sections 1 through 31 ]. 

6 (2) The commission shall develop a procedural schedule that includes: 

7 (a) a preliminary transition plan determination including the commission's findings on whether the 

8 plan is complete and adequate subject to the requirements of [sections 1 through 31 ]; and 

9 (bl an opportunity for a public utility to file a revised plan based on the preliminary determination. 

1 O (3) Unless waived by the public utility, the commission shall issue a final order approvingL 

11 MODIFYING, or denying the transition plan before 9 months after the date a public utility files a plan. All 

12 parties are afforded an opportunity for hearing before issuance of the final order. 

13 (41 The commission shall process a request for approval of a transition plan pursuant to the 

14 contested case procedures of the Montana Administrative Procedure Act, Title 2, chapter 4, part 6. 

15 (51 On approval of the plan, the commission shall enforce the public utility obligations as 

16 incorporated in the plan and in the commission's final order. 

17 

18 NEW SECTION. Section 7. Public utility -- customer choice -- continued service -- education of 

19 customers. (1) A customer is permitted to choose an electricity supplier pursuant to the deadlines 

20 established in [section 5]. Public utilities shall propose a method for customers to choose an electricity 

21 supplier. 

22 (2) If a customer has not chosen an electricity supplier by the end of the transition period, a public 

23 utility shall propose a method in the public utility's transition plans for assigning that customer to an 

24 electricity supplier. 

25 (3) A public utility may phase in customer choice to promote the orderly transition to a competitive 

26 market environment pursuant to the deadlines in [section 5]. 

27 (4) Public utilities shall educate their customers about customer choice so that customers may make 

28 an informed choice of an electricity supplier. This education process must give special emphasis to 

29 education efforts during the transition period. 

30 
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NEW SECTION. Section 8. Public utility--functional separation, divestiture, and nondiscrimination. 

2 ( 1 l To the extent that a public utility is vertically integrated, a public utility shall functionally separate the 

3 public utility's electricity supply, retail transmission and distribution, and regulated and unregulated retail 

4 energy services operations in the state of Montana, upon application to and approval from the commission. 

5 (2l The commission may not order a public utility to divest itself of any generation assets or prohibit 

6 a public utility from divesting itself voluntarily of any generation assets. 

7 (3) Public utilities shall: 

8 (al prevent undue discrimination in favor of their own power supply, other services, divisions. or 

9 affiliates, if any; 

10 (bl prevent any other forms of self-dealing that could result in noncompetitive electricity prices to 

11 customers; and 

12 (cl grant customers and their electricity suppliers access to the public utility's retail transmission 

1 3 and distribution system on a nondiscriminatory basis at rates, terms, and conditions of service comparable 

14 to the use of the retail transmission and distribution system by the public utility and the public utility's 

1 5 affiliates. 

16 (4l The provisions of this section are satisfied if the public utility adopts and complies with A CODE 

17 OF CONDUCT CONSISTENT WITH federal energy regulatory commission approved code of conduct 

18 pursuant to 18 CFR, part 37. The commission shall promulgate rules relating to the codes of conduct. 

19 

20 NEW SECTION. Section 9. Public utility -- distribution services. ( 1 l A public utility's distribution 

21 services provider shall: 

22 (al file tariffs that make distribution facilities available to all electricity suppliers, transmission 

23 services providers, and customers on a nondiscriminatory and comparable basis; 

24 (bl build and maintain distribution facilities; and 

25 (cl be an emergency supplier of electricity and related services. 

26 (2l When a distribution services provider acts as an emergency supplier of electricity and related 

27 services to customers, the electricity supplier that should have provided the electricity shall reimburse the 

28 distribution services provider at the higher of a multiple of the cost or a multiple of the then existing market 

29 rate for that electricity. The commission shall determine and authorize the multiple used. The market rate 

30 is the highest published rate for electricity purchased within the local load control area at the time that the 
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distribution services provider provided the emergency supply. A distribution services provider is not 

2 required to purchase any reserve supply of electricity to fulfill this obligation. 

3 

4 NEW SECTION. Section 10. Public utilities -- transmission services. For transmission services 

5 regulated by the commission, public utilities, through filed tariffs, shall make transmission services available 

6 for nondiscriminatory and comparable use by all electricity suppliers, by distribution services providers, and 

7 by customers. 

8 

9 NEW SECTION. Section 11. Public utilities -- electricity supply. (1) On the effective date of a 

10 commission order implementing a public utility's transition plan pursuant to [section 61, the public utility 

11 shall remove its generation assets from the rate base. 

12 (2) During the transition period, the commission may establish cost-based prices for electricity 

13 supply service for customers that do not have a choice of electricity supply service or that have not yet 

14 chosen an electricity supplier. 

15 (3) If the transition period is extended fer sertaiR susterners, then the customers' distribution 

1 6 services provider shall: 

17 (a) extend any cost-based contract with the distribution services provider's affiliate supplier for a 

1 8 term not more than 3 years; or 

19 (b) purchase electricity from the market.: AND 

20 141 o trasl~ing (Cl USE A mechanism R'IUSt be used ta r0s0•10r THAT RECOVERS electricity supply 

21 costs in rates to ensure that those costs are fully recovered. 

22 (5) If a public utility intends to be an electricity supplier through an unregulated division, then the 

23 public utility must be licensed as an electricity supplier pursuant to [section 241. 

24 

25 NEW SECTION. Section 12. Public utilities -- transition costs and charges -- rate moratorium. ( 1) 

26 Subject to the provisions of this section, the commission shall allow recovery of the following categories 

27 of transition costs: 

28 (a) the unmitigable costs of qualifying facility contracts, including eR¥ REASONABLE buyout or 

29 buydown costs, for which the contract price of generation is above the market price for generation; 

30 (b) the unmitigable costs of energy supply-related regulatory assets and deferred charges that exist 
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1 because of current regulatory practices and that can be accounted for up to the effective date of the 

2 commission's final order regarding a public utility's transition plan, including costs, expenses, and 

3 reasonable fees related to issuing of transition bonds; 

4 (cl The unmitigable transition costs related to public utility-owned generation and other power 

5 purchase contracts, except that recovery of those costs is limited to the amount accruing during the first 

6 4 years after the commission enters an order pursuant to [section 6(3) J; and 

7 (d) other transition costs as may qualify for recovery under this section. 

8 (21 Transition costs as determined by the commission upon an affirmative showing by a public utility 

9 must meet the following requirements: 

10 (al Transition costs must reflect all reasonable mitigation by the public utility, including but not 

11 limited to good faith efforts to renegotiate contracts, buying out or buying down contracts, and refinancing 

12 through transition bonds. 

13 (bl The value of all generation-related assets and liabilities and electricity supply costs must be 

14 reasonably demonstrable and must be considered on a net basis, and methods for determining value must 

15 include but are not limited to: 

16 (i) estimating future market values of electricity and ancillary services provided by the assets; 

17 (ii) appraisal by independent third-party f.lFOfessiens PROFESSIONALS; and 

18 (iii) a competitive bid sale. 

19 (cl Investments and power purchase contracts must have been previously allowed in rates or, if not 

20 previously in rate.s, must be determined to be f.lHJElent or used and useful to ratepayers in connection with 

21 the commission's approval of the utility's transition plan. 

22 (d) Unless otherwise provided for in [sections 1 through 31 L only costs related to existing 

23 investments and power purchase contracts identified in subsection (2l(c) and costs arising from those 

24 investments and power purchase contracts may be included as transition costs. 

25 (3) (a) On commission approval of the amount of a public utility's transition costs, those costs 

26 must be recovered through the imposition of a transition charge. 

27 (bl A transition charge may not be collected from CUSTOMERS FOR: 

28 (i) sust0R10rs with new OR ADDITIONAL loads of 1,000 kilowatts or greater that were sennesteEI 

29 to either the f.lU9Iis utiliW's traA&Rlissien or ElistrieutioA fasilities FIRST SERVED BY THE PUBLIC UTILITY 

30 after December 31 , 1996; or 
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(ii) s1:1stofllers generating elestrisity for their own 1:100 LOADS SERVED BY THAT CUSTOMER'S 

2 OWN GENERATION. 

3 (cl Subject to commission approval, a utility and a customer may agree to alter the customer's 

4 transition charge payment schedule. PUBLIC UTILITIES MAY FILE WITH THE COMMISSION TARIFFS FOR 

5 ELECTRIC SERVICE RATES THAT FOSTER ECONOMIC DEVELOPMENT OR RETENTION OF EXISTING 

6 CUSTOMERS WITHIN THE STATE, INCLUDING GENERALLY AVAILABLE RATE SCHEDULES. Transition 

7 charges are the only charges that may bo imposed upon a customer class to recover transition costs under 

8 this section. A separate exit fee may not be charged. 

9 14) Transition charges must be imposed within a transition cost recovery period approved by the 

1 O commission on a case-by-case basis. Except for transition costs recovered under subsection ( 1) (c), 

11 categories of transition costs may have varying transition cost recovery periods. 

12 (5) Approval of transition costs and collection of those transition costs through transition charges 

13 is a settlement of all transition costs claims by a public utility. A public utility seeking to recover transition 

14 costs through any means not authorized by [sections 1 through 31] may not collect transition charges with 

15 respect to these transition costs. 

16 HH F!1:1131is 1:1tilities F11a•1 net shar§o rates or sollest sosts, ·vhish insl1:1eo soots reallosatoa to transitien 

17 oosts, at a le,·ol hi§hor than tho 131:11llis 1:1tility wo1:1le reasonasly ox13ost to rosover in rates has tho 01:1rrent 

18 ro§1:1latory systofll refllainee intaot, ·nith the oxoo13tion of; 

19 (a) inoreasoe sosts relates to 1:1ni•,rersal s;1steF11 13onofits shargos greater than these 01:1rrentl·r 

20 inelueee in rates; ane 

21 (13) insreasee oests neoessaP/ to iFR13leFRent f1:1II 01:1steF11or shoise, insl1:1ein§ 131:1t not liFRitee to 

22 FReterin§, 13illin9, ans teot:inolegy freFft these s1:1stomers en whose llehalf those insreasee sests are inolclffe9-. 

23 (7) If transition 13enes are a1:1thorii!oe 131:1rs1:1ant te lseotien 31 J, any savin§S, net of oenselieatee tax 

24 ifll13aots, FR1:1st Ile 1:1see te f1:1ne a 13artial er f1:1II rate FAerateri1:1m fer 2 ·,•ears e1:1rin§ the transitien 130rioe 

25 01rno13t as 13rovieee in lsastion el, te the 011tent 13essillle to f1:1ne transitien sests FAitigatien or shortenee 

26 transition oost reso><ery 13orioes. 

27 (Q) /1. 131:11llis 1:1tility shall aeeross in the 131:1131is 1:1tility's transition 13lan reasonallle transition 

28 sons rolatoe rate fllOratori1:1FR ane transitien sosts aej1:1stFRent 01313ort1:1nities that ma·r e11ist for the llonofit 

29 

30 

et sustefllors. Tho transition 11lan FllB'J' insluee 13ro130sea 13ro·,isions for rate aejustments sue te 

e11traorainary events a1:1rin§ the same time 13erioe. 
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(6) EXCEPT AS PROVIDED IN SUBSECTION (7), PUBLIC UTILITIES SHALL IMPLEMENT A RATE 

2 MORATORIUM DURING THE TRANSITION PERIOD AS FOLLOWS: 

3 (Al FROM JULY 1, 1998, THROUGH JUNE 30. 2000, PUBLIC UTILITIES MAY NOT CHARGE RATES 

4 HIGHER THAN THOSE RATES IN EFFECT ON JULY 1, 1998. 

5 (B) FROM JULY 1, 2000, THROUGH JUNE 30, 2002, AND ONLY FOR THOSE CUSTOMERS 

6 SUBJECT TO THE PROVISIONS OF [SECTION 5(1 l(BlL PUBLIC UTILITIES MAY NOT INCREASE THAT 

7 INCREMENT OF RATES NORMALLY ALLOCATED TO ELECTRIC SUPPLY-RELATED COSTS ABOVE THE 

8 INCREMENT ASSOCIATED WITH ELECTRIC SUPPLY-RELATED COSTS REFLECTED IN RATES IN EFFECT 

9 ON JULY 1, 1998. BEGINNING ON JULY 1, 2000, PUBLIC UTILITIES MAY PROPOSE INCREASES TO 

10 THOSE INCREMENTS OF RATES NORMALLY ALLOCATED TO TRANSMISSION AND DISTRIBUTION 

11 COSTS. 

12 17) EXCEPTED FROM THE PROVISIONS OF SUBSECTION 161 ARE: 

13 (Al INCREASED COSTS RELATED TO UNIVERSAL SYSTEM BENEFITS PROGRAMS GREATER THAN 

14 THOSE CURRENTLY IN RATES, INCLUDING THE TREATMENT OF UNIVERSAL SYSTEM BENEFITS 

1 5 PROGRAM COSTS AS AN EXPENSE; 

16 (Bl INCREASED COSTS NECESSARY TO IMPLEMENT FULL CUSTOMER CHOICE, INCLUDING BUT 

17 NOT LIMITED TO METERING, BILLING, AND TECHNOLOGY. THOSE COSTS MUST BE RECOVERED FROM 

18 THE CUSTOMERS ON WHOSE BEHALF THE INCREASED COSTS ARE INCURRED. 

19 (Cl SUBJECT TO COMMISSION APPROVAL, EXTRAORDINARY EVENTS RESULTING IN EITHER: 

20 (I) A 4% ANNUAL REVENUE REQUIREMENT INCREASE FROM JULY 1. 1998, THROUGH JUNE 30. 

21 2000; OR 

22 (II) AN 8% POWER SUPPLY-RELATED ANNUAL REVENUE REQUIREMENT INCREASE FROM JULY 

23 1. 2000, THROUGH JUNE 30, 2002; 

24 (Dl PORTIONS OF THE INCREASE OR DECREASE IN THE ANNUAL STATE AND LOCAL PROPERTY 

25 TAX EXPENSE THAT ARE GREATER THAN THE PAYMENT OR ADJUSTMENT THAT RESULTS FROM 

26 APPL YING THE INDUSTRY-RECOGNIZED RATES OF INFLATION TO THE INCREASE OR DECREASE IN THE 

27 STATE AND LOCAL PROPERTY TAX EXPENSE REFLECTED IN RATES AS OF [THE EFFECTIVE DATE OF 

28 THIS ACT]. 

29 18) NOTWITHSTANDING SUBSECTIONS (6) AND (7), DURING THE TRANSITION PERIOD, PUBLIC 

30 UTILITIES MAY NOT CHARGE RATES OR COLLECT COSTS THAT INCLUDE COSTS REALLOCATED TO 
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1 TRANSITION COSTS AT A LEVEL HIGHER THAN THE PUBLIC UTILITY WOULD REASONABLY EXPECT TO 

2 RECOVER IN RATES HAD THE CURRENT REGULATORY SYSTEM REMAINED INTACT. 

3 (9) PUBLIC UTILITIES SHALL APPLY SAVINGS RESULTING UNDER I SECTION 31 j TOWARD THE 

4 RATE MORATORIUM PURSUANT TO SUBSECTION (6). 

5 (10) PUBLIC UTILITIES MAY ACCELERATE THE AMORTIZATION OF ACCUMULATED DEFERRED 

6 INVESTMENT TAX CREDITS ASSOCIATED WITH TRANSMISSION, DISTRIBUTION, AND THE GENERAL 

7 PLANT AS AN ADJUSTMENT TO EARNINGS. ACCUMULATED DEFERRED INVESTMENT TAX CREDITS 

8 AMORTIZED UNDER THIS SUBSECTION MAY NOT BE REFLECTED IN OPERATING INCOME FOR 

9 RATEMAKING PURPOSES. 

10 AAilll The commission shall issue the accounting orders necessary to align rate moratorium timing 

11 and requirements to actual transition bonds savings. 

12 {10) If transitien eenes are issued, oest savings assesiatee 'A'ith and resulting frem the bonds must 

13 benefit sustorners. 

14 

15 NEW SECTION. Section 13. Cooperative utility•· transition plan for customer choice. ( 1) Except 

16 as provided in [section 201. on or before July 1, 2001, the local governing body of a cooperative utility shall 

1 7 adopt a transition plan. 

18 (2) {a) Except as provided in subsection ( 2) (b), transition plans must contain a transition period that 

19 may not end later than July 1, 2002. At the conclusion of the transition period, all customers must have 

20 the opportunity to choose an electricity supplier. 

21 (b) If after a pilot program for customers of a cooperative utility with loads less than 1,000 

22 kilowatts, a competitive market, technology, or other conditions precedent to full customer choice have not 

23 developed, then the transition plan may be altered by the cooperative utility's governing body for those 

24 customers. 

25 (3) [Sections 1 through 31 J do not require the cooperative utility to divest itself of any generation, 

26 transmission, or distribution assets or prohibit a cooperative utility from divesting itself voluntarily of those 

27 assets. 

28 (4) A cooperative utility's local governing body shall certify to the commission that the local 

29 governing body has adopted a transition plan. In the cooperative utility's certification filing, the cooperative 

30 utility shall provide to the commission documentation that the cooperative utility's transition plan is 
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consistent with [sections 1 through 31 ]. 

2 

3 NEW SECTION. Section 14. Cooperative utility -- customer choice -- education of customers --

4 continued service. ( 1) Except as provided in [section 201, cooperative utilities shall propose a method for 

5 cooperative utility customers to choose an electricity supplier. 

6 (2) Customer choice may be phased in to promote the orderly transition to a competitive marke1 

7 environment. 

8 (3) Cooperative utilities shall educate their customers about customer choice so that customers may 

9 make an informed choice of an electricity supplier. This education process must give special emphasis to 

10 education efforts during the transition period. 

11 (41 If a cooperative utility customer has not chosen an electricity supplier by the end of the 

12 transition period, then the electricity supplier is the cooperative utility that filed the plan or an electricity 

13 supplier designated by the cooperative utility. 

14 

15 NEW SECTION. Section 15. Cooperative utility -- functional separation. ( 1) To the extent that a 

16 cooperative utility is vertically integrated, the cooperative utility has the option to functionally separate the 

17 cooperative utility's electricity supply, transmission, distribution, and unregulated energy services assets 

18 and operations in the state of Montana. If the cooperative utility intends to exercise this option, the 

19 cooperative utility's transition plan must explain the cooperative utility's proposed separation process. 

20 (2) A cooperative utility shall describe in the transition plan measures taken by the cooperative 

21 utility to prevent undue discrimination in favor of the cooperative utility's own electricity supply, if any, and 

22 in favor of the cooperative utility's affiliates, if any. 

23 (3) Cooperative utilities may establish a code of conduct similar to the federal energy regulatory 

24 commission's code of conduct established in 18 CFR, part 37. 

25 

26 NEW SECTION. Section 16. Cooperative utility -- distribution services. ( 1 I A cooperative utility 

27 transition plan must include distribution facility tariffs that must be established by the cooperative utility's 

28 local governing body and must include the obligation for the cooperative utility to: 

29 (a) make distribution services available to all electricity suppliers, transmission services providers, 

30 and customers on a nondiscriminatory and comparable basis; 
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1 (bl build and maintain distribution facilities; and 

2 (c) be an emergency supplier of electricity and related services. 

3 (2) If a distribution services provider acts as an emergency supplier of electricity and related 

4 services to a customer of an electricity supplier, then the electricity supplier failing to meet contractual 

5 obligations shall reimburse the distribution services provider at an amount to be set by the local governing 

6 body but may not exceed the higher of a multiple of the cost or a multiple of the then existing market rate 

7 for that electricity. The market rate is the highest published rate for electricity purchased within the local 

8 load control area at the time that the distribution services provider provided the emergency supply. A 

9 distribution services provider is not required to purchase any reserve supply of electricity to fulfill this 

10 obligation. 

11 (3) Recoverable costs for cooperative utilities must be based upon standard financial reporting 

1 2 statements and may reflect comparable rates of return of other utilities. 

13 

14 NEW SECTION. Section 17. Cooperative utility -- transmission services. Transition plans must 

15 state whether the cooperative utility's transmission services, if any, are regulated by the federal energy 

16 regulatory commission. If those services are not regulated by the federal energy regulatory commission, 

17 the plan must provide the basis for comparable and nondiscriminatory use by all electricity suppliers, 

18 distribution services providers, and customers. A cooperative utility's local governing body shall establish 

19 the cooperative utility's transmission tariffs. 

20 

21 NEW SECTION. Section 18. Cooperative utility -- electricity supply. (1) A transition plan may 

22 provide for a cooperative utility to own electric generation assets and for a cooperative utility to offer 

23 electricity supply service. The local governing body shall establish the price for electricity supply service 

24 offered by a cooperative utility. 

25 (21 Cooperative utilities intending to offer electricity supply service shall comply with the provisions 

26 of [section 24]. 

27 (31 If a cooperative utility offers electricity supply service competitively to customers using a public 

28 utility's distribution facilities, the cooperative utility shall create an affiliated for-profit entity or similar 

29 structure to serve those customers that allows the entity to be taxed at the same level as other for-profit 

30 electricity suppliers. 

CLegislf11ive 
"Services 
\!!jvision 

- 16 - SB 390 



55th Legislature S80390.02 

NEW SECTION. Section 19. Cooperative utility -- transition costs and charges. ( 1) For the 

2 purposes of this section, "transition costs" means those costs, liabilities, and investments that cooperative 

3 utilities would reasonably expect to recover if fully bundled ratemaking conditions continued and that may 

4 not be recoverable as a result of the transition to a competitive market for electricity supply service. 

5 (2) Transition costs eligible for treatment include but are not limited to: 

6 (a) regulatory assets and deferred charges typically recoverable in rates; 

7 (b) nonutility and utility power purchase contracts; 

8 (c) existing commitments or obligations incurred before [the effective date of this act] and other 

9 cooperative utility investments rendered uneconomic as a result of the implementation of [sections 1 

10 through 31 l or the introduction of retail wheeling through federal legislation or regulation; 

11 (d) costs associated with any renegotiation or buyout of the existing nonutility and utility power 

12 purchase contracts; and 

13 (e) revenue that appears as a portion of a facility charge necessary to meet debt service 

14 requirements. 

15 (3) For a cooperative utility's transition costs to be fully recoverable, the cooperative utility shall 

16 make reasonable efforts to mitigate those transition costs. 

17 (4) Cooperative utilities may not collect any more costs, including costs reallocated to transition 

18 costs, at a level higher than would otherwise be anticipated had the current regulatory system remained 

19 intact, with the exception of: 

20 (al increased costs related to universal system benefits charges; and 

21 (b) increased costs of metering, billing, and technology necessary to facilitate full customer choice. 

22 (5) Subject to the obligation to mitigate transition costs, a cooperative utility shall fully recover 

23 transition costs as approved by its local governing body. Unmitigable transition costs are non bypass able 

24 and collected on a nondiscriminatory basis from consumers using the cooperative utility's distribution 

25 facilities in the receipt of electricity supply services. 

26 (6) A cooperative utility may not collect transition costs from a customer for which the cooperative 

27 utility does not have and never has had an obligation to incur costs to provide electricity supply service 

28 unless the unmitigated transition costs were incurred solely on behalf of the customer. 

29 (7) Approval of and collection of transition costs through a transition charge is a settlement of all 

30 transition claims by a cooperative utility. A cooperative utility seeking to recover transition costs through 
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any other means may not collect transition charges. 

2 

3 NEW SECTION. Section 20. Cooperative utility -- exemption. ( 1) Witl1in 1 year after [the effective 

4 date of this act!, a cooperative utility may file a notice with the commission that the cooperative utility does 

5 not intend to open the cooperative utility's distribution facilities to electricity suppliers and does not intend 

6 to adopt a transition plan. Except as otherwise provided in the universal system benefits program pursuant 

7 to [section 22], a cooperative utility filing notice under this section is exempt from the provisions and 

8 requirements of [sections 1 through 31]. 

9 12) A cooperative utility filing a notice under this section: 

1 O la) may elect later to adopt a transition plan in accordance with [sections 1 through 31 ]; and 

11 lb) may not use a public utility's distribution facilities UNLESS PREEXISTING CONTRACTS EXIST. 

12 

13 NEW SECTION. Section 21. Maintaining safety and reliability. Utilities shall maintain standards 

14 of safety and reliability of the electric delivery system and existing customer service requirements. 

15 

16 NEW SECTION. Section 22. Universal system benefits programs. 11) Universal system benefits 

17 programs are established for the state of Montana to ensure continued funding of energy conservation, 

18 renewable resource applications, and low-income energy bill assistance during the transition period and into 

19 the future. 

20 12) On er after BEGINNING January 1, 1999, 2.4% of each utility's annual retail sales revenue in 

21 Montana for the calendar year ending December 31, 1995, is established as the annual funding level for 

22 universal system benefits programs. Unless modified as provided in subsection~ ill, this funding level 

23 remains in effect until July 1, 2003. 

24 ~ffil The recovery of all universal system benefits programs costs imposed pursuant to this 

25 section, is authorized through the imposition of a universal system benefits charge assessed at the meter 

26 for each local utility system customer as provided in this section. 

27 +4tifil Utilities must receive credit toward annual funding requirements for a utility's internal 

28 programs or activities that qualify as universal system benefits programs, INCLUDING THOSE PORTIONS 

29 OF EXPENDITURES FOR THE PURCHASE OF POWER THAT ARE FOR THE ACQUISITION OR SUPPORT OF 

30 RENEWABLE ENERGY, CONSERVATION-RELATED ACTIVITIES, OR LOW-INCOME ENERGY BILL 
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ASSISTANCE, and for customers' programs or activities as provided in subsection t+-2+ ill-

2 (C) A UTILITY AT WHICH THE SALE OF POWER FOR FINAL END-USE OCCURS IS THE UTILITY 

3 THAT RECEIVES CREDIT FOR THE UNIVERSAL SYSTEM BENEFITS PROGRAM EXPENDITURE. 

4 (Dl FOR A UTILITY TO RECEIVE CREDIT FOR LOW-INCOME RELATED EXPENDITURES, THE 

5 ACTIVITY MUST HAVE TAKEN PLACE IN MONTANA. 

6 Will If a utility's or a customer's credit for internal activities do not satisfy the annual funding 

7 provisions of subsection (2), then the utility shall make a payment TO THE UNIVERSAL SYSTEM BENEFITS 

8 FUND for any difference. 

9 {6}@ Cooperative utilities may COLLECTIVELY pool their statewide credits to satisfy their annual 

1 O funding requirements for universal system benefits programs Gf AND low-income energy bill assistance. 

11 t7H1.l. A utility's transition plan must describe how the utility proposes to provide for universal 

12 system benefits programs, including the methodologies, such as cost-effectiveness and need determination, 

13 used to measure the utility's level of contribution to each program. 

14 Wtill A utility's annual funding requirement for low-income energy bill AND WEATHERIZATION 

15 assistance is established at 17% of the utility's annual universal system benefits funding level and is 

16 inclusive within the overall universal system benefits funding level. 

17 +9tJAJ. A utility must receive credit toward the utility's low-income energy bill assistance annual 

18 funding requirement for the utility's internal low-income energy bill assistance programs or activities. 

19 µ.Gtifil If a utility's credit for internal activities does not satisfy its annual funding requirement, 

20 then the utility shall make a payment for any difference TO THE UNIVERSAL ENERGY BILL ASSISTANCE 

21 FUND. 

22 4-+4}1.fil An individual customer may not bear a disproportionate share of the local utility's funding 

23 requirements, and a sliding scale must be implemented to provide a more equitable distribution of program 

24 costs. 

25 ++2-till A customer with loads greater than 1,000 kilowatts shall: 

26 (a) pay A UNIVERSAL SYSTEM BENEFITS PROGRAM CHARGE EQUAL TO the lesser of: 

27 (i) $500,000 f½6HH LESS the customer credits provided for in this subsection t+-2+ ill; or 

28 (ii) the product of .9 mills per kilowatt hour multiplied by the customer's kilowatt hour purchases, 

29 f½6HH LESS customer credits provided for in this subsection t+-2+ ill; 

30 (b) receive credit toward that customer's annual universal system benefits charge for internal 
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1 expenditures and activities that qualify as a universal system benefits program expenditure and these 

2 internal expenditures must include but not be limited to: 

3 (i) expenditures that result in a reduction in the consumption of electrical energy in the customer's 

4 facility; and 

5 (ii) those portions of expenditures for the purchase of power at retail or wholesale that are for the 

6 acquisition or support of renewable energy or conservation-related activities; and 

7 (c) customers making these expenditures must receive a credit against the customer's annual 

8 universal system benefits charge, except that any of those amounts expended in a calendar year that 

9 exceed that customer's universal system benefits charge for the calendar year must be used as a credit 

1 O against those charges in future years until the total amount of those expenditures has been credited against 

11 that customer's universal system benefits charges. 

12 t+J.tlfil A utility in the state of Montana may not be advantaged or disadvantaged in the competitive 

13 electricity supply market, including the consideration of the existence of universal system benefits programs 

14 and the comparable level of funding for those programs throughout the regions neighboring Montana. 

1 5 ++4+.lfil A public utility shall prepare and submit an annual summary report of the public utility's 

16 activities relating to all universal system benefits programs to the commission and the transition advisory 

17 committee provided for in [section 29]. A cooperative utility shall prepare and submit annual summary 

18 reports of activities to the cooperative utility's respective local governing body, the statewide cooperative 

19 utility office, and the transition advisory committee. The annual report must include, but is not limited to: 

20 (a) the types of internal utility and customer programs being used to satisfy the provisions of 

21 [sections 1 through 31 ]; 

22 (b) the level of funding for those programs relative to the annual funding requirements prescribed 

23 in subsection (2); and 

24 (c) any payments made to the statewide funds in the event that internal funding was below the 

25 prescribed annual funding requirements. 

26 

27 NEW SECTION. Section 23. Commission authority -- rulemaking authority. ( 1) Beginning on the 

28 effective date of a commission order regarding a public utility's transition plan, the commission shall 

29 regulate the public utility's retail transmission and distribution services within the state of Montana, as 

30 provided in [sections 1 through 31], and may not regulate the price of electricity supply except as electricity 
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supply may be procured during the transition period by the distribution function of a public utility for those 

2 customers that do not ha,10 a shoise of HAVE NOT CHOSEN AN electricity supplier or for those customers 

3 that have not yet been assigned an electricity supplier. During the transition period, those procurements 

4 may include a cost-based contract from a supply affiliate or an unregulated division. 

5 (2) If the transition period is extended for certain customers because THE COMMISSION FINDS 

6 THAT workable competition in the electricity supply market does not exist, then the commission shall 

7 CONTINUE TO regulate THE PROVISION OF ELECTRICITY SUPPLY BY distribution services providers in 

8 accordance with [section ~ illll-

9 (3) The commission shall decide if there is workable competition in the electricity supply market by 

10 determining whether COMPETITION IS sufficient prise elastisity of demand oxists in the elestrisity supply 

11 ~ to inhibit monopoly pricing or anticompetitive price leadership. In reaching a decision, the 

12 commission may not rely solely on market share estimates. 

13 (4) The commission shall license electricity suppliers and enforce licensing provisions pursuant to 

14 [section 241. 

15 (5) The commission shall promulgate rules that identify the licensees and ensure that the offered 

16 electricity supply is provided as offered and is adequate in terms of quality, safety and reliability. 

1 7 (6) The commission shall establish just and reasonable rates through established ratemaking 

1 8 principles for public utility distribution and transmission services and shall regulate these services. The 

19 commission may approve rates and charges for electricity distribution and transmission services based on 

20 alternative forms of ratemaking such as performance-based ratemaking, on a demonstration by the public 

21 utility that the alternative method complies with [sections 1 through 31 I, and on the public utility's 

22 transition plan. 

23 (7) The commission shall certify that a cooperative utility has adopted a transition plan that complies 

24 with [sections 1 through 31]. A cooperative utility's transition plan is considered certified 60 days after 

25 the cooperative utility files for certification. 

26 (8) The commission shall promulgate rules that protect consumers, distribution services providers, 

27 and electricity suppliers from anticompetitive and abusive practices. 

28 (9) In addition to promulgating rules expressly provided for in [sections 1 through 31], the 

29 commission may promulgate any other rules necessary to carry out the provision of [sections 1 through 

30 31 ]. 
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( 1 O) [Sections 1 through 31 I do not give the commission the authority to: 

2 (a) regulate cooperative utilities in any manner other than reviewing certification filings for 

3 compliance with [sections 1 through 31 ]; or 

4 (b) compel any change to a cooperative utility's certification filing made pursuant to [sections 1 

5 through 31 ]. 

6 

7 NEW SECTION. Section 24. Licensing. ( 11 Except as provided in [section 20]. an electricity 

8 supplier shall file an application with and obtain a license from the commission before offering electricity 

9 for sale to retail customers in the state of Montana. 

1 O (2) As a condition of licensing, an electricity supplier shall identify and describe its business 

11 activities and purposes and the business purposes of each of the electricity supplier's affiliates, including 

12 whether an affiliate that owns or operates distribution facilities offers customer choice through open, fair, 

13 and nondiscriminatory access to the electricity s1e1pplior SUPPLIER'S or the electricity supplier's affiliate's 

14 distribution facilities. 

15 (3) The commission may require electricity suppliers that provide electricity supply service to small 

16 customers to make a standard service offer that ensures that those customers have access to affordable 

1 7 electricity. 

18 (4) The commission may require: 

19 (a) proof of financial integrity and a demonstration of adequate reserve margins or the ability to 

20 obtain those reserves; and 

21 (b) a licensee to post a bond i.f. SHOULD an electricity supplier fail& FAIL to supply electricity or i6 

22 not oporatin§ LACK FINANCIAL INTEGRITY. 

23 (5) An electricity supplier shall provide the commission and all distribution services providers with 

24 copies of all license applications pursuant to subsection (2). Licensees shall update information and file 

25 annual reports with the commission and all distribution services providers. 

26 (6) License applications are effective 30 days after filing with the commission, unless the 

27 commission rejects the application during that period. If the commission rejects a license application, the 

28 commission shall specify the reasons in writing and, if practical, identify alternative ways to overcome 

29 deficiencies. 

30 (7) Notwithstanding [sections 1 through 31 L a cooperative utility is not required to apply for a 
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license from the commission to be an electricity supplier to customers norn:1ally served by that cooperative 

2 utility in it~ traElitional ELECTRIC FACILITIES service territory or to any customers norn:1ally served by 

3 another cooperative utility subject to the consent of the other cooperative utility's local governing body. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

17 

18 

19 

20 

21 

NEW SECTION. Section 25. Penalties -- license revocation. 11) The commission may begin a 

proceeding to either in:1pose a penalty or revoke or suspend a license of an electricity supplier, IMPOSE A 

PENAL TY, OR BOTH, for just cause on the commission's own investigation or upon the complaint of an 

affected party if it is established that the electricity supplier: 

la) intentionally provided false information to the commission; 

lb) switched, or cause to be switched, the electricity supply for a customer without first obtaining 

the customer's written permission; ei: 

(c) failed to provide a reasonably adequate supply of electricity for its customers in Montana.; OR 

(D) COMMITTED FRAUD OR ENGAGED IN DECEPTIVE PRACTICES. 

(2) Any person selling or offering to sell electricity in this state in violation of [sections 24, 27,] 

and this section is subject to a fine of not less than $100 or more than $1,000 for the violation or a license 

revocation or suspension. EACH DAY OF EACH VIOLATION CONSTITUTES A SEPARATE VIOLATION. 

13) The fine must be recovered in a civil action upon the complaint by the commission in any court 

of competent jurisdiction. 

(4) A license revocation proceeding under this section is a contested case proceeding pursuant to 

the Montana Administrative Procedure Act, Title 2, chapter 4, part 6. 

22 NEW SECTION. Section 26. Bill information -- customer nonpayment -- commission rulemaking. 

23 I 1) Electrical bills to consumers must disclose each component of the electrical bill in accordance with rules 

24 promulgated by the commission. Tt:ie elestrisal sill ELECTRICAL BILLS must disclose but i& ARE not limited 

25 to the following: 

26 (a) distribution and transmission charges; 

27 (bl electricity supply charges; 

28 (cl competitive transition charges; and 

29 (d) universal system benefits charges. 

30 12) The commission shall promulgate rules establishing the procedures relating to how and when 
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an electricity supplier may discontinue service to a customer because of the customer's nonpayment and 

2 the procedures relating to reconnection, except that those rules may not apply to electricity suppliers that 

3 are cooperative utilities. 

4 (31 Local governing bodies of a cooperative utility shall retain authority for cooperative utilities 

5 regarding: 

6 (a) customer nonpayment and reconnection; and 

7 (b) information contained in electrical bills to consumers. 

8 

9 NEW SECTION. Section 27. Unauthorized switching-- commission rulemaking. (1) An electricity 

1 O supplier or any person, firm, corporation, or governmental entity may not make any change in the electricity 

11 supplier for a customer without first obtaining the customer's written permission. 

12 (2) The commission shall promulgate rules establishing procedures to prevent unauthorized 

13 switching. 

14 

15 NEW SECTION. Section 28. Reciprocity. ( 1) Except as provided in [section 20], all electricity 

16 suppliers must be afforded open, fair, and nondiscriminatory access to customers and a comparable 

17 opportunity to compete. 

18 12) A distribution services provider or the distribution services provider's affiliates may not use 

19 another distribution services provider's facilities in the state of Montana to sell electricity to customers in 

20 the state of Montana unless the first distribution services provider or the distribution services provider's 

21 affiliates offers comparable and nondiscriminatory access to the distribution services provider's distribution 

22 facilities. 

23 

24 NEW SECTION. Section 29. Transition advisory committee. ( 1) A transition advisory committee 

25 on electric utility industry restructuring is created. The transition advisory committee is composed of 18 

26 members who are appointed as follows: 

27 (a) The speaker of the house shall appoint two members from the house of representatives. 

28 (b) The president of the senate shall appoint two members from the senate. 

29 (c) The director of the department of environmental quality shall appoint one department 

30 representative. 
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(d) The legislative consumer 69lJAGil COUNSEL COMMITTEE shall appoint one representative. 

2 (e) Two representatives of the cooperative utility industry are appointed as designated by the 

3 Montana electrical cooperative association. 

4 If) Two representatives selected by the public utilities in the state of Montana are appointed. 

5 lg) One representative of the commission is appointed. 

6 lh) The governor shall appoint the following committee members: 

7 Ii) one representative from the industrial community with an interest in the restructuring of the 

8 electric utility industry; 

9 (ii) one representative from the nonindustrial retail electric consumer sector; 

10 !iii) one representative from organized labor; 

11 !iv) one representative from the community comprising environmental and conservation interests; 

12 Iv) one representative ef. FROM A low-income 69Asl:lmers PROGRAM PROVIDER; 

13 lvi) one representative of Montana's Indian tribes; and 

14 I vii) one representative of the electric power market industry. 

15 12) In case of a vacancy, a replacement must be selected in the manner of the original appointment. 

16 13) Legislative members are entitled to salary and expenses as provided in section 5-2-302. ~ 

17 meml:lers serve withel:lt salary aAd ,...,ithel:lt reiml:ll:lrsemeAt of e11130Ases. 

18 (4) The public service commission, legislative services division, and appropriate state agencies shall 

19 provide staff assistance as requested by the committee. 

20 (5) Transition advisory committee members must be appointed within 60 days of [the effective date 

21 of this act] to an initial term expiring on December 31, 1999. Subsequent terms must be for up to 2 years 

22 expiring on January 1 of odd-numbered years. 

23 (6) The governor shall appoint a transition advisory committee presiding officer. 

24 (7) The transition advisory committee on electric utility industry restructuring must dissolve on the 

25 earlier of either the date that full transition to retail competition is completed or December 31, 2004. 

26 (8) The transition advisory committee shall provide an annual report on the status of electric utility 

27 restructuring on or before November 1 to the governor, the speaker of the house, the president of the 

28 senate and the commission. 

29 (9) The transition advisory committee shall meet quarterly or as often as is necessary to conduct 

30 its business. 
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( 10) The transition advisory committee shall analyze and report on the transition to effective 

2 competition in the competitive electricity supply market. The annual report made in the year 2000 must 

3 evaluate specifically the pilot programs for customers with loads under 1,000 kilowatts and must include 

4 legislative recommendations, if it appears appropriate, about the best means to further encourage the 

5 development of customer choice and meaningful market access for the benefit of smaller customers. The 

6 annual report for the year 2000 must also address the need, if any, for additional consumer protection 

7 including protection from abusive or anticompetitive practices. 

8 ( 11) The criteria that the transition advisory committee must use to evaluate effective competition 

9 in the electricity supply market include but are not limited to the following: 

1 O (a) the level of demand for power supply choice and the availability of market prices for smaller 

11 customers; 

12 (b) the existence of sufficient markets and bargaining power to the benefit of smaller customers and 

13 the best means to encourage and support the development of sufficient markets; 

14 (c) the level of interest among electricity suppliers and the opportunity for electricity suppliers to 

15 serve smaller customers; and 

16 (d) the existence of the requisite technical and administrative support that enables smaller 

17 customers to have choice of electricity supply. 

18 (12) The transition advisory committee shall recommend legislation if necessary to promote electric 

19 utility restructuring and retail choice of electricity suppliers. 

20 ( 131 The transition advisory committee shall make recommendations to the governor, regarding the 

21 implementation of statewide universal system benefits and universal energy bill assistance funds, in time 

22 to allow for those funds to be created on or before January 1, 1999. This may include recommendations 

23 regarding the assignment of an existing government agency or private nonprofit entity as the fund 

24 administrator and administration guidelines for the funds including the means by which funds may be made 

25 available for use. 

26 ( 14) The transition advisory committee shall monitor and evaluate the universal system benefits 

27 programs and comparable levels of funding for the region and make recommendations to the 58th 

28 legislature to adjust the funding level provided for in [section 22] to coincide with the related activities of 

29 the region at that time. 

30 (15) On or before July 1, 2002, the transition advisory committee, in coordination with the 
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commission, shall conduct a reevaluation of the ongoing need for universal system benefits programs and 

2 annual funding requirements and shall make recommendations to the 58th legislature regarding the future 

3 need for those programs. The determination must focus specifically on the existence of markets to provide 

4 for any or all of the universal system benefits programs or whether other means tor funding those programs 

5 have developed. These recommendations may also address how future reevaluations will be provided for, 

6 if necessary. 

7 ( 16) On or before November 1, 2001, the transition advisory committee shall collect information 

8 to determine whether Montana utilities or their affiliates have an opportunity to sell electricity to customers 

9 outside of the state of Montana comparable to the opportunity provided pursuant to [sections 1 through 

1 O 31] to utilities or their affiliates located outside the state of Montana. That information must be included 

11 in the report to the 58th legislature. 

12 117) ON OR BEFORE NOVEMBER 1. 1998, THE TRANSITION ADVISORY COMMITTEE SHALL 

13 MAKE RECOMMENDATIONS TO THE GOVERNOR AND THE LEGISLATURE REGARDING THE PROVISION 

14 OF LOW-INCOME ENERGY ASSISTANCE PROGRAMS IN MONTANA BY ALL ENERGY PROVIDERS. 

15 

16 NEW SECTION. Section 30. Tax revenue analysis. ( 1) The revenue oversight committee, as 

17 provided tor in 5-18-102, shall analyze the amount of state and local tax revenue derived from previously 

18 regulated electricity suppliers that will enter the competitive market and report to the legislature annually 

19 on how revenue to the state or local government is changed by restructuring and competition. 

20 (2) On or before November 30, 1998, the revenue oversight committee shall recommend legislative 

21 changes, if any, to address the establishment of comparable state and local taxation burdens on all market 

22 participants in the supply of electricity. Any legislation recommended by the revenue oversight committee 

23 should place comparable state and local taxation burdens upon all market participants. 

24 

25 NEW SECTION. Section 31. Transition costs financing. ( 1) A utility may, after July 1, 1997, apply 

26 to the commission for a determination that certain transition costs may be recovered through the issuance 

27 of transition bonds. IF TRANSITION BONDS ARE ISSUED, COST SAVINGS ASSOCIATED WITH AND 

28 RESULTING FROM THE BONDS MUST BENEFIT CUSTOMERS. After the issuance of a financing order, the 

29 utility retains sole discretion regarding whether to sell, assign, or otherwise transfer or pledge transition 

30 property or to cause the transition bonds to be issued, including the right to defer or postpone the sale, 
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1 assignment, transfer, pledge, or issuance. IF TRANSITION BONDS ARE NOT ISSUED WITHIN 4 YEARS OF 

2 THE ISSUANCE OF THE FINANCING ORDER, THE FINANCING ORDER MUST TERMINATE. THE UTILITY 

3 MAY APPLY FOR AN EXTENSION OR RENEWAL OF A FINANCING ORDER. 

4 (2) (a) The commission may issue financing orders in accordance with this section to facilitate the 

5 recovery, reimbursement, financing, or refinancing of transition costs and the acquisition of transition 

6 property. A financing order may be adopted only upon the application of a utility and may only become 

7 effective in accordance with its terms after the utility files with the commission the utility's written consent 

8 to all terms and conditions of the financing order. A financing order may specify how amounts collected 

9 from a customer are allocated between fixed transition amounts and other charges. 

10 (b) A financing order must include, without limitation, a procedure for the expeditious approval by 

11 the commission of periodic adjustments to fixed transition amounts included in the order to ensure recovery 

12 of all transition costs and the costs of capital associated with the proposed recovery, reimbursement, 

13 financing, or refinancing of transition costs and the acquisition of transition property including the costs 

14 of issuing, servicing, and retiring the transition bonds contemplated by the financing order. THE ORDER 

15 MUST SET FORTH THE TERM OVER WHICH THE TRANSITION BONDS ARE TO BE PAID, BUT THOSE 

16 TERMS MAY NOT EXCEED 20 YEARS. These adjustments may not impose fixed transition amounts upon 

17 customer classes that were not subject to the fixed transition amounts in the pertinent financing order. 

18 (3) (a) Notwithstanding any other provision of law, and except as otherwise provided in this section 

19 with respect to transition property that has been made the basis for the issuance of transition bonds AND 

20 UPON THE ISSUANCE OF TRANSITION BONDS, the financing orders and the fixed transition amounts must 

21 be irrevocable. 

22 (b) +Re IF TRANSITION BONDS HAVE BEEN ISSUED THE commission may not by rescinding, 

23 altering, or amending the financing order or otherwise: 

24 (i) revalue or revise for ratemaking purposes the transition costs or the costs of recovering, 

25 reimbursing, financing, or refinancing the transition costs and acquiring transition property; 

26 (ii) determine that the fixed transition amounts or rates are unjust or unreasonable; or 

27 (iii) in any way reduce or impair the value of transition property either directly or indirectly by taking 

28 fixed transition amounts into account when setting other rates for the utility. 

29 (c) The amount of revenue arising with respect to the transition property may not be subject to 

30 reduction, impairment, postponement, or termination. 
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(d) Except as otherwise provided in this section, the state pledges and agrees with the assignees 

2 and pledgees of transition property and transition bondholders that the state may not limit or alter the fixed 

3 transition amounts, transition property, financing orders, or any right under the obligations until the 

4 obligations, together with the interest on the obligations are fully met and discharged. THE BOARD, AS 

5 AGENT FOR THE STATE, IS AUTHORIZED TO INCLUDE THIS PLEDGE AND UNDERTAKING FOR THE 

6 STATE IN THESE OBLIGATIONS. 

7 (e) Notwithstanding any other provision of this section, the commission shall approve those 

8 adjustments to the fixed transition amounts as may be necessary to ensure timely recovery of all transition 

9 costs that are the subject of the pertinent financing order and the costs of capital associated with the 

10 recovery, reimbursement, financing, or refinancing of transition costs and acquiring transition property 

11 including the costs of issuing, servicing, and retiring the transition bonds contemplated by the financing 

1 2 order. The adjustments may not impose fixed transition amounts upon customer classes that were not 

13 subject to the fixed transition amounts in the pertinent financing order. 

14 (4) (a) Financing orders do not constitute a debt or liability of the state or of any political subdivision 

1 5 of the state if issued through the board and do not constitute a pledge of the full faith and credit of the 

16 state or any of the state's political subdivisions if issued through the board. The financing orders are 

17 payable solely from the funds provided under this section. The bonds and offering documents must contain 

18 ON THEIR FACE a statement to the following effect: 

19 "Neitl=ler tl=le full faitl=I ana sroait nor tl=lo ta:i,,in9 power of tl=le State of Montana is ples9ea to tha 

20 pa•,cmant ef tl=le winsipal ef er interest on tl=lis sasurity." THIS BOND MAY NOT CONSTITUTE AN 

21 INDEBTEDNESS OR A LOAN OF CREDIT OF THE STATE OF MONTANA OR ANY POLITICAL SUBDIVISION 

22 OF THE STATE OF MONTANA WITHIN ANY CONSTITUTIONAL OR STATUTORY PROVISION. NEITHER 

23 THE FULL FAITH AND CREDIT NOR THE TAXING POWER OF THE STATE OF MONTANA IS PLEDGED TO 

24 THE PAYMENT OF THE PRINCIPAL OR INTEREST ON THIS BOND, AND NEITHER THE STATE OF 

25 MONTANA NOR ANY POLITICAL SUBDIVISION OF THE STATE OF MONTANA IS OBLIGATED, DIRECTLY, 

26 INDIRECTLY, OR CONTINGENTLY, TO LEVY OR TO PLEDGE ANY FORM OF TAXATION ORTO MAKE ANY 

27 APPROPRIATION FOR THE PAYMENT OF THIS BOND. THIS BOND IS A LIMITED OBLIGATION OF THE 

28 ISSUER, PAYABLE SOLELY OUT OF THE TRANSITION PROPERTY OR THE PROCEEDS OF THAT 

29 PROPERTY SPECIFICALLY PLEDGED FOR ITS PAYMENT AND NOT OTHERWISE. 

30 (b) The issuance of bonds under this section may not directly, indirectly, or contingently obligate 
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the state or any political subdivision of the state to levy or to pledge any form of taxation or to make any 

2 appropriation for bond payment. 

3 (5) The commission shall establish procedures for the expeditious processing of applications for 

4 financing orders, including the approval or disapproval of applications within 120 days after a utility submits 

5 a complete application. The commission shall provide in any financing order for a procedure for the 

6 expeditious approval by the commission of periodic adjustments to the fixed transition amounts that are 

7 the subject of the pertinent financing order pursuant to subsection (2). The commission shall determine 

8 on each anniversary of the issuance of the financing order and at additional intervals as may be provided 

9 for in the financing order whether the adjustments are required and shall provide for the adjustments, if 

10 required, to be approved within 60 days of each anniversary of the issuance of the financing order or of 

11 each additional interval provided for in the financing order. 

12 (6) Fixed transition amounts become transition property when and to the extent that a financing 

13 order authorizing the fixed transition amounts has become effective in accordance with subsection (2), and 

14 the transition property must thereafter continuously exist as property for all purposes with all of the rights 

15 and privileges of [sections 1 through 31 l for the period and to the extent provided in the financing order 

16 or until the transition bonds are paid in full including all principal, interest, premium, costs, and arrearages 

17 on the transition bonds. 

18 {7) Transition bonds may be issued upon commission approval in the pertinent financing order. 

19 Transition bonds must specify that they do not provide recourse to the credit or any assets of the utility, 

20 other than the transition property as specified in the pertinent financing order. 

21 {8) {a) A utility may sell, assign, or transfer all or portions of the utility's interest in transition 

22 property to an assignee. A utility or an assignee may further sell, assign, or transfer the utility's interest 

23 in that transition property to one or more assignees in connection with the issuance of transition bonds to 

24 the extent approved in the pertinent financing order. 

25 (b) A utility or an assignee may pledge transition property as collateral for transition bonds to the 

26 extent approved in the pertinent financing order and may provide for a security interest in the transition 

27 property as provided in this section. 

28 (c) Transition property may be sold, assigned, or transferred for the benefit of: 

29 {i) transition bondholders in connection with the exercise of remedies upon a default; or 

30 (ii) any person acquiring the transition property after a sale, assignment, or transfer pursuant to this 
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1 section. 

2 (9) (al To the extent that any interest in transition property is sold, assigned, transferred. or pledged 

3 as collateral, the commission shall authorize the utility to contract with any assignee so that the utility will, 

4 subject to the utility's rights under subsection (18): 

5 (il continue to operate the utility's system and to provide service to the utility's customers; 

6 (ii) collect amounts in respect of the fixed transition amounts for the benefit and account of the 

7 assignee; and 

8 (iii) account for and remit these amounts to or for the account of the assignee. 

9 (bl Contracting with the assignee in accordance with the commission's authorization may not impair 

10 or negate the characterization of the sale, assignment, transfer, or pledge as a true sale, an absolute 

11 assignment or transfer, or a grant of a security interest, as applicable. 

12 ( 1 0l Notwithstanding any other provision of law, any provision under this section or under a 

13 financing order requiring that the commission take or refrain from taking action with respect to the subject 

14 matter of a financing order binds the commission and any successor commission or agency exercising 

15 functions similar to the commission, and the commission or any successor commission or agency may not 

16 rescind, alter, or amend thatrequirement in a financing order. 

17 (11 l A pledge or any other security interest in transition property is valid, is enforceable against the 

18 pledgor and third parties, including judgment lien creditors, subject only to the rights of any third parties 

19 holding security interests in the transition property perfected in the manner described in this section, and 

20 attaches only when all of the following have taken place: 

21 (al the commission has issued the financing order authorizing the fixed transition amounts included 

22 in the transition property; 

23 (bl value has been given by the pledgees of the transition property; and 

24 (cl the pledgor has signed a security agreement or other financing-related agreement covering the 

25 transition property. 

26 ( 12) (al A valid and enforceable security interest in transition property is perfected only when it has 

27 attached and when a financing statement has been filed with the 60R1R1issioR SECRETARY OF STATE in 

28 accordance with procedures that tho SOFRFRissioR SECRETARY OF STATE may establish. The financing 

29 statement must name the pledgor of the transition property as debtor and identify the transition property. 

30 (bl Any description of the transition property is sufficient if the description refers to the financing 
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order creating the transition property. 

2 (c) The commission may require other filings with respect to the security interest in accordance with 

3 procedures the commission may establish, except that these filings may not affect the perfection of the 

4 security interest. 

5 { 13) A perfected security interest in transition property is a continuously perfected security interest 

6 in all revenue and proceeds arising with respect to the transition property, whether or not the revenue or 

7 proceeds have accrued. Conflicting security interests must rank according to priority in time of perfection. 

8 Transition property constitutes property for all purposes .. including for contracts securing transition bonds, 

9 whether or not the revenue and proceeds arising with respect to the transition property have accrued. 

1 O { 14) {a) Subject to the terms of the security agreement covering the transition property and the 

11 rights of any third parties holding security interests in the transition property perfected in the manner 

12 described in this section, the validity and relative priority of a security interest created under this section 

13 is not defeated or adversely affected by: 

14 {i) the commingling of revenue arising with respect to the transition property with other funds of 

15 the utility that is the pledgor or transferor of the transition property; or 

16 (ii) any security interest of any third party in a deposit account of that utility perfected under Title 

17 30, chapter 9, part 3, into which the revenue is deposited. 

18 (b) Subject to the terms of the security agreement, upon compliance with the requirements of this 

19 section, a pledgee of the transition property has a perfected security interest in all cash and deposit 

20 accounts of the utility in which revenue arising with respect to the transition property has been commingled 

21 with other funds, but the perfected security interest must be limited to an amount no greater than the 

22 amount of the revenue with respect to the transition property received by the utility within 12 months 

23 before any default under the security agreement or the institution of insolvency proceedings by or against 

24 the utility, less payments from the revenue to the pied gees during that 1 2-month period. 

25 (15) (al If a default occurs under the security agreement covering the transition property, a pledgee 

26 of the transition property, subject to the terms of the security agreement, has all rights and remedies of a 

27 secured party upon default under Title 30, chapter 9, part 5, and is entitled to foreclose or otherwise 

28 enforce the pledgee's security interest in the transition property, subject to the rights of any third parties 

29 holding prior security interests in the transition property perfected in the manner provided in this section. 

30 (b) The commission may require in the financing order creating the transition property that in the 
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event of default by the utility in payment of revenue arising with respect to the transition property, the 

2 commission and any successor to the commission, upon the application by a pledgee or assignee of the 

3 transition property and without limiting any other remedies available to the pledgees or transferees by 

4 reason of the default shall order the sequestration and payment to the pledgee or assignee of the proceeds 

5 of the transition property. An order must remain in full force and effect notwithstanding any bankruptcy, 

6 reorganization, or other insolvency proceedings with respect to the public utility or a debtor, pledger, or 

7 transferor of the transition property. 

8 (c) Any sum in excess of amounts necessary to pay principal, premium, if any, interest, costs, and 

9 arrearages on the transition bonds and other costs arising under the security agreement must be remitted 

10 to the debtor or to the pledger as provided in the security agreement. 

11 ( 16) (a) A transfer of transition property by a utility to an assignee or by the assignee to another 

12 assignee that the parties· have in the governing documentation expressly stated to be a sale or other 

13 absolute transfer in a transaction approved or authorized in a financing order must be treated as an absolute 

14 transfer of all of the transferor's right, title, and interest, as in a true sale, and not as a pledge or other 

15 financing of the transition property, other than for federal and state income and franchise tax purposes. 

16 (b) Granting to transition bondholders a preferred right to revenue of the utility or the provision by 

17 the utility or an assignee of other credit enhancement with respect to transition bonds may not impair or 

18 negate the characterization of any transfer as a true sale, other than for federal and state income and 

1 9 franchise tax purposes. 

20 (c) Notwithstanding the provisions of this subsection ( 16), for state tax purposes, a transfer must 

21 be treated as a pledge or other financing unless the governing documentation or transfer specifically states 

22 that transfer is intended to be treated otherwise: The characterization of the transfer as a true sale or other 

23 absolute transfer in the governing documentation of a transfer is not intended to prejudice the 

24 characterization of the transfer as a pledge or other financing for federal tax purposes. 

25 ( 1 7) A sale, assignment, or other transfer of transition property may only be considered perfected 

26 as against any third person, including any judicial lien creditor, when both of the following have taken place: 

27 (al the financing order authorizing the fixed transition amounts included in the transition property 

28 has become effective in accordance with subsection (2); and 

29 (b) an assignment of the transition property, in writing, has been executed and delivered to the 

30 transferee. 
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( 18) (al As between bona fide assignees of the same right for value without notice, the assignee 

2 first filing a financing statement with the commission in accordance with procedures that the commission 

3 may establish has priority. The financing statement must name the assignor of the transition property as 

4 debtor and must identify the transition property. Any description of the transition property is sufficient if 

5 the description refers to the financing order creating the transition property. The commission may require 

6 the assignor or the assignee to make other filings with respect to the transfer in accordance with 

7 procedures that the commission may establish, but these filings may not affect the perfection of the 

8 transfer. 

9 (bl Any successor to the utility, whether pursuant to any bankruptcy, reorganization, or other 

10 insolvency proceeding or pursuant to any merger, sale, or transfer, by operation of law, or otherwise, shall 

11 perform and satisfy all obligations of the utility pursuant to this section in the same manner and to the same 

12 extent as the utility, including but not limited to collecting and paying to the assignee or pledgee, as the 

13 case may be, revenue arising with respect to the transition property sold, assigned, transferred, or pledged 

14 to secure transition bonds. 

15 ( 19l Transition property or any right, title, or interest of a utility, assignee, or pledgee described in 

16 the definition of transition property, whether before or after the issuance of a financing order, does not 

17 constitute an account or general intangibles under 30-9-106. Any right, title, or interest pertaining to a 

18 financing order, including the interest pertaining to a financing order, along with the associated transition 

19 property and any revenue, collections, claims, payments, money, or proceeds of or arising from fixed 

20 transition amounts pursuant to the financing order, may not be considered proceeds of any right, title, or 

21 interest other than in the order and the transition property arising from the order. 

22 (20l The lien under this section is enforceable against the pledgor and all third parties, including 

23 judicial lien creditors, subject only to the rights of any third parties holding security interests in the transition 

24 property previously perfected in the manner described in this section if value has been given by the 

25 purchasers of transition bonds. A perfected lien in transition property is a continuously perfected security 

26 interest in all revenue and proceeds arising with respect to the associated transition property, whether or 

27 not revenue has been accrued. Transition property constitutes property for the purposes of contracts 

28 securing transition bonds, whether or not the related revenue has accrued. The lien created under this 

29 section is perfected and ranks before any lien, including any judicial lien, that subsequently attaches to the 

30 transition property, to the fixed transition costs, and to the financing order and any rights created by the 
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1 order or any proceeds of the order. The relative priority of a lien created under this section is not defeated 

2 or adversely affected by changes to the financing order or to the fixed transition amounts payable by any 

3 customer. 

4 ( 21) The commission shall establish and maintain a separate system of records to reflect the date 

5 and time of receipt of all filings made under this section and may provide that transfers of transition 

6 property to an assignee be filed in accordance with the same system. 

7 (22) Any sale, assignment, or other transfer of transition property or any pledge of transition 

8 property is exempt from any state or local sales, income, transfers, gains, receipts, or similar taxes. 

9 (23) The transition bonds issued under [sections 1 through 31 l are exempt from the provisions of 

1 O Title 30, chapter 10, but copies of all prospectus and disclosure documents must be deposited for public 

11 inspection with the state securities commissioner. 

12 (24) The granting, perfection, and priority of security interests with respect to transition property 

13 and the proceeds thereof are governed by this section rather than Title 30, chapter 9. 

14 

Section 32. Section 15-6-137, MCA, is amended to read: 15 

16 "15-6-137. Class seven property -- description -- taxable percentage. { 1) Class seven property 

17 includes: 

18 (a) all property used and owned by persons, firms, corporations, or other organizations that are 

19 engaged in the business of furnishing telephone communications exclusively to rural areas or to rural areas 

20 and cities and towns of 800 persons or less; 

21 (b) all property owned by cooperative rural electrical and cooperative rural telephone associations 

22 that serve less than 95% of the electricity consumers or telephone users within the incorporated limits of 

23 a city or town. except rural electric cooperative properties described in 15-6-141 ( 1) (al: 

24 (c) electric transformers and meters; electric light and power substation machinery; natural gas 

25 measuring and regulating station equipment, meters, and compressor station machinery owned by 

26 noncentrally assessed public utilities; and tools used in the repair and maintenance of this property. 

27 (2) To qualify tor this classification, the average circuit miles for each station on the telephone 

28 communication system described in subsection ( 1 )(b) must be more than 1 mile. 

29 (3) Class seven property is taxed at 8 % of its market value." 

30 
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Section 33. Section 15-6-141, MCA, is amended to read: 

2 "15-6-141. Class nine property -- description -- taxable percentage. ( 1) Class nine property 

3 includes: 

4 (a) centrally assessed electric power companies' allocations, including, if congress passes legislation 

5 that allows the state to tax property owned by an agency created by congress to transmit or distribute 

6 electrical energy, allocations of properties constructed, owned, or operated by a public agency created by 

7 the congress to transmit or distribute electric energy produced at privately owned generating facilities +L 

8 not including rural electric cooperativesl-7. However, pFepeFties ef rural electric sooperatives 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COOPERATIVES' PROPERTY USED FOR THE SOLE PURPOSE OF serving CUSTOMERS REPRESENTING less 

than 95% of the electric consumers located within the incorporated limits of a city or town of more than 

3,500 persons in which a centrally assessed electric power company also owns property <!ffi IS included. 

(b) allocations for centrally assessed natural gas companies having a major distribution system in 

this state; and 

(cl centrally assessed companies' allocations except: 

Ii) electric power and natural gas companies' property; 

(ii) property owned by cooperative rural electric and cooperative rural telephone associations and 

classified in class five; 

(iii) property owned by organizations providing telephone communications to rural areas and 

classified in class seven; 

(iv) railroad transportation property included in class twelve; and 

(vi airline transportation property included in class twelve. 

12) Class nine property is taxed at 12% of market value." 

Section 34. Section 69-5-101, MCA, is amended to read: 

"69-5-101. Short title. This part st:iall be i.§. known and may be cited as the "Territorial Integrity 

26 Actef1Q71"." 

27 

28 

29 

30 

Section 35. Section 69-5-102, MCA, is amended to read: 

"69-5-102. Definitions. When used in this part, the following definitions apply: 

111 "GOFRFRBFSial f'IFBFRises" FRBiiR6 tt:ie flFOFRiseo WRBFB tRB BldGiRBGG of 6BlliR!!, , ... ·areROldGiR!l, or 
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1 elistrieutiR9 a GOFRFRoElity or othor tlusiRoss astivity is sarrioel OR or profossioRal or other sor..,isos are 

2 reRelereEI. "Agreement" means a written agreement between two or more electric facilities providers that 

3 identifies the geographical area to be served exclusively by each electric facilities provider that is a party 

4 to the agreement and any terms and conditions pertinent to the agreement. 

5 (2) "Electric cooperative" means a rural electric cooperative organized under Title 35, chapter 18, 

6 or a foreign corporation admitted thereunder to do business in Montana. 

7 (3) "Electric supplier facilities provider" means any oloatriaal utility a REI aR'; olostris sooporativo that 

8 provides electric service facilities to the public. 

9 (4) "Electric service facilities" means any distribution or transmission system or related facility 

10 necessary to provide electricity to the premises, including lines. 

11 {4-Hfil "Electric utility" means a person, firm, or corporation other than an electric cooperative 

12 whiah furnishes olostrisal that provides electric service facilities to the public. 

1 3 (a) "IRelustrial proFRises" FR ea Rs tho preFRises where aR iAdustrial aati\'ity is sarried on, inslu€1in9 

14 but Rat liFRitoel to tho operation of fastorios, mills, mashine sf:lops, miAos, oil ·A•olls, refineries, pumpin9, 

15 sloaAin9 aAd elyeiR§ worl~s, sroamerios, saAAorios, stoskyards, feeellots, militar>; installations, or other 

16 01masti,,o, faerisatin9, or prosessin9 astivities. 

17 (6) "Line" means any electric~ conductor operatiA9 at a nominal \'Olta90 level of a1 ,eOO volts 

18 or less, measured phase ta 13hase. 

19 17) "Premises" means a building, residence, structure, or facility to which elestrisit•,1 is lloin9 electric 

20 service facilities are provided or i6 are to be furAished; 13ro~•iele€1, that installed; however, two or more 

21 buildings, structures, or facilities whlG4 that are located on one tract or contiguous tracts of land and that 

22 are utili.:od used by one electric consumer for farming, business, commercial, industrial, institutional, 

23 governmental, or trailer court purposes SHalt must together constitute one premises, except that any 6tlGfl 

24 building, structure, or facility, other than a trailer court, SHalt may not, together with any other building, 

25 structure, or facility, constitute one premises if the electric service to it is separately metered and the 

26 charges for 6tlGfl that service are calculated independently of charges for service to any other building, 

27 structure, or facility. 

28 (8) "Utility" means a public utility regulated by the commission pursuant to Title 69, chapter 3, or 

29 a utility qualifying as an electric cooperative pursuant to Title 35, chapter 18." 

30 

r;tegislatlve 
\Services 
\_l)jvision 

- 37 - SB 390 



55th Legislature SB0390.02 

Section 36. Section 69-5-104, MCA, is amended to read: 

2 "69-5-104. Continuation of soniso electric service facilities to existing consumers.~ Each 

3 electric supplier service facilities provider shall ha"e has the right to S6f¥e provide electric service facilities 

4 to all premises being served by it or to which any of its facilities are attached on J;et)ruary 1, 1971 [the 

5 effective date of this act)." 

Section 37. Section 69-5-105, MCA, is amended to read: 

6 

7 

8 "69-5-105. Service to new consumers. (1) Subject to aQ e 1Qa this part, the electric supplier 

9 facilities provider having a line nearest the premises, as measured in accordance with subsection (21, shall 

10 &el'\le provide electric service facilities to the premises initially requiring service after February 1, 1971 [the 

11 effective date of this act), which creates a rebuttable presumption that the nearest line is the least-cost 

1 2 electric service facility to the new customer. However, a customer or another electric facilities provider 

13 may rebut the presumption, and another electric facilities provider may provide the electric service facilities 

14 if it can do so at less cost. 

15 (2) All measurements under this part &flaU must be made on the shortest straight line Wffiffi that 

16 can be drawn from the conductor nearest the premises to the nearest permanent portion of the premises. 

17 Gonstruotion power for promises to BB ooRstrustoa shall BB supplies By tho olostris supplier haviFlg tho right 

18 to servo tho oomplotoel promises. 

19 (31 If the electric facilities providers are unable to reach agreement as to which electric facilities 

20 provider can provide electric service facilities at least cost, an independent consultant engineer agreeable 

21 to both electric facilities providers or, in the event of failure of the electric facilities providers to agree on 

22 a consultant engineer, an independent consultant engineer selected by the district court having iurisdiction, 

23 as provided in 69-5-110, shall determine which electric facilities provider can extend its lines to the 

24 consumer at the least cost. The cost of those engineering services must be paid equally by the electric 

25 facilities providers involved." 

26 

27 Section 38. Section 69-5-106, MCA, is amended to read: 

28 "69-5-106. Sor·~ise Electric service facilities to iR1h,1soial or GOFRFRersial promises large customers. 

29 111 An electric utility has the right to furnish electric service facilities to any inElHstrial er oemmorcial 

30 premises if the estimated connected load for full ~ operation at &Hoh inaustrial or 00FF1moroial the 
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premises will be 400 kilowatts or larger within 2 years from the date of initial service pro•1ided ~ and 

2 if the electric utility can extend its lifle& facilities to suol=l iAdustrial or GOAlAleroial the premises at less cost 

3 to the electric utility or tl=le iAdustrial or 00A1A1oroial sustoA10r than the electric cooperative cost. The 

4 estimated connected load shall must be determined from the plans and specifications prepared for 

5 construction of the premises or, if~ an estimate is not available, &flall must be determined by agreement 

6 of the electric supplier facilities provider and the customer. The fact that the actual connected load after 

7 2 years from the date of initial service is less than 400 kilowatts does not affect the right of the electric 

8 supplier facilities provider initially providing electric service facilities to continue to provide electric service 

9 facilities to~ the premises. 

10 (2) An independent consultant engineer agreeable to both electric suppliers facilities providers or, 

11 in the event of failure of the electric suppliers facilities providers to agree on a consultant engineer, an 

12 independent consultant engineer selected by the district court having jurisdiction, as provided in 69-5-110, 

13 shall determine which electric s1;ppli0r facilities provider can extend its lines to the 00nsuA1or facilities at 

14 the least cost to the utility. The cost of~ those engineering services &flall must be paid equally by the 

15 electric suppliers facilities providers involved. 

16 (3) Mo proAlisos otl=ler tl=lan anether SYGA GOA1A1orsial or insustrial proA1is0s sl=lall so seP,<ed from 

17 a line sonstr1;otes unsar tl=lis seotion." 

18 

19 

20 

21 

22 

23 

Section 39. Section 69-5-107, MCA, is amended to read: 

"69-5-107. Seri.•ise to property owned hy olesois supplier Customer-owned facilities. Notl=lin!l in 

e9 e 103 throu!jh e9 ii 1 Oe sl=lall restriot tho ri!jAt of an elootrio supplier to h1rnish eleotrio serviso to anv 

property ownos sy tho elootrio supplier. This part may not limit a customer's right to construct, own, or 

operate electric service facilities for the customer's own use, and construction, ownership, or use may not 

24 cause the customer to be considered a utility. A customer may not duplicate existing electric service 

25 facilities." 

26 

27 

28 

Section 40. Section 69-5-1 OB, MCA, is amended to read: 

"69-5-1 OB. Agreements between electric suppliers as to ser11ise areas facilities providers. 

29 ~Jotwitl=lstanein!l the pro•risions of e9 ii 103 thro1;gh e9 e 109, an olootris 61,Jpplior n:ia•,• f1,Jrnish elaotris 

30 sarvioe ta an~• oons"'Aler at an•( preA1ises eein!j soP·es ey another elestris s1;pplier upon ,,..,ritten a9reon1ent 
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of tho affootoEl olootrio s1c1ppliors or at promises that another olostris s1c1pplior has tho Fi€jht to servo p1c1rs1c1ant 

2 to this part, 1c1pon written J€jroomont of tho affootoel olootrio s1c1ppliors. Utilities may enter into agreements 

3 that identify the geographical area to be exclusively served by each electric facilities provider that is party 

4 to the agreement, overriding the provisions of 69-5- 105 and 69-5-107. If an agreement is approved by the 

5 commission pursuant to this part, the agreement is valid and binding on all electric facilities providers and 

6 all customers, except those provided for in 69-5-106." 

Section 41. Section 69-5-109, MCA, is amended to read: 

7 

8 

9 "69-5-109. Special provisions for annexed areas. With rospoot to sori,,iso in areas whish 3fe 

1 0 annolwEl to inoorporatoEl munioipalitios havin!l a pop1c1lation in OlESOSS of ~.e00 parsons, olostris suppliers 

11 havo ri€jhts anel are susjost to rosHistions as follows: 

12 I 11 Every olostrio supplier has tho ri§ht to servo all promises soin!J soP10El sy it on tho Elate of 

13 annexation. 

14 121 An olootrio oooporativo Eloos not have tho ri§ht to S0P,'0 any promises initially roq1c1irin!J sorviso 

15 on or after tho Elate of annexation. Tho rostriotion states in this s1c1ssootion Eloos not apply to inoorporatoEl 

16 munisipalitios in .,..,hish Qe % or more of tho pron,isos wore serves s•,1 an eleotris sooporative on i;cosruar~1 

17 1, 1971. ( 1) Electric facilities providers providing electric service facilities in or near areas that are 

18 incorporated municipalities having a population in excess of 3,500 persons and having annexed areas since 

19 1985 or having existing municipal planning zones on [the effective date of this act) shall enter into 

20 agreements dividing the annexed and planning zone areas into exclusive service territories and shall submit 

21 the agreements to the commission for approval, pursuant to this part. 

22 (2) The agreements do not apply to electric service facilities with loads of 400 kilowatts or greater. 

23 Agreements must be based on the location of facilities in place on [the effective date of this act]. 

24 (31 If electric facilities providers have failed to negotiate agreements within 1 year from the 

25 [effective date of this act), the commission shall divide the annexed and planning zone areas into exclusive 

26 service territories, using the considerations pursuant to [section 44 j. 

27 141 Until agreements are final. electric service facilities to new customers will be provided pursuant 

28 to 69-5-105." 

29 

30 Section 42. Section 69-5-110, MCA, is amended to read: 
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"69-5-110. Jurisdiction of district courts over disputes. The district courts of the county or 

2 counties within which the premises or lines involved in any dispute are located~ have jurisdiction under 

3 this part over all electric se1ppliors facilities providers subject to tho pre\•isions thereof this part." 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Section 43. Section 69-5-111, MCA, is amended to read: 

"69-5-111. Judicial remedies. (1) Whenever it shall appear that any an electric se1pplior facilities 

provider is failing or omitting or about to fail or omit to do anything required of it by this part or is doing 

or is about to do anything or to permit anything to be done contrary to or in violation of this part, aHV the 

electric se1pplier facilities provider affected thoreo•; shall ha¥e the ri!jht to may file a complaint in the district 

court 5fie#>f setting forth the acts or omissions complained of and requesting an injunction. 

(2) If an affidavit showing that grounds exist therefor that an electric facilities provider is in 

violation of this part is filed with the complaint, a temporary restraining order~ must be issued without 

notice. A copy of the temporary restraining order, complaint, and affidavit~ must be served upon the 

defendant, together with an order to show cause why the temporary restraining order should not be made 

permanent, within 5 days after issuance of the temporary restraining order. The hearing on the order to 

show cause must be held at a date specified therein in the order, whish shall and may not be more than 

10 days after service thereof of the order and ~ must take precedence over all matters pending before 

the district court. A judgment making the injunction permanent or dissolving the temporary restraining order 

theretofore that was issued and dismissing the complaint must be made net later than before 1 O days after 

the hearing on the order to show cause. 

(3) Any party aggrieved by the order may appeal to the supreme court of Montana by filing a notice 

of appeal in the district court within 20 days from entry of the order. The appeal must be perfected within 

20 days thereafter after filing the notice of appeal and~ must take precedence over all matters pending 

before the supreme court of Montana." 

26 NEW SECTION. Section 44. Commission jurisdiction over agreements. ( 1) All agreements between 

27 electric facilities providers must be submitted to the commission for approval. Each agreement must clearly 

28 identify the geographical area to be served by each electric facilities provider. The submission must include: 

29 (a) a map and a written description of the area; AND 

30 (b) the terms and conditions pertaining to the implementation of the agreement-;, 
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(2) WHENEVER AN AGREEMENT INVOLVES THE EXCHANGE OR TRANSFER OF CUSTOMERS 

2 WITHIN SERVICE TERRITORIES, THE FOLLOWING MUST ALSO BE INCLUDED WITH THE AGREEMENT 

3 SUBMISSION: 

4 Wifil the number and class of customers to be transferred; 

5 W+ifil assurance that the affected customers have been contacted and have received a written 

6 explanation of the difference in rates; and 

7 ~J.Q information with respect to the degree of acceptance by affected customers, such as the 

8 number in favor of and those opposed to the transfer. 

9 RJ.Ql In approving agreements, the commission shall consider but not be limited to consideration 

10 of: 

11 la) the reasonable likelihood that the agreement, in and of itself, will not cause a decrease in the 

12 reliability of electric service to the existing or future ratepayers of any electric facilities provider party of 

13 the agreement; and 

14 lb) the reasonable likelihood that the agreement will eliminate existing or potentially uneconomic 

15 duplication of electric service facilities. 

16 t-3-tlli An agreement approved by the commission is valid and enforceable, and except as provided 

17 in 69-5-106, an electric facilities provider may not offer, construct, or extend electric service facilities into 

18 an exclusive territory. 

19 W_(_fil The commission shall state its findings and conclusions for approving or disapproving an 

20 agreement and shall render a decision within 90 days of receipt of the agreement. The electric facilities 

21 providers submitting the agreement to the commission shall act according to the agreement until a decision 

22 is rendered. 

23 +l»ifil Upon approval of the agreement, any modification, changes, or corrections to this agreement 

24 must be approved by the commission. 

25 AAill The commission may promulgate rules to administer this part consistent with the 

26 requirements of this part. 

27 

28 

29 

30 

NEW SECTION. Section 45. Repealer. Section 69-5-103, MCA, is repealed. 

NEW SECTION. Section 46. Saving clause. [This act] does not affect rights and duties that 
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1 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

2 act]. 

3 

4 NEW SECTION. Section 47. Severability. If a part of [this act] is invalid, all valid parts that are 

5 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

6 applications, the part remains in effect in all valid applications that are severable from the invalid 

7 applications. 

8 

9 NEW SECTION. Section 48. Codification instructions. ( 1) [Sections 1 through 31] are intended 

1 0 to be codified as an integral part of Title 69, and the provisions of Title 69 apply to [sections 1 through 31 ]. 

11 (2) [Section 44] is intended to be codified as an integral part of Title 69, chapter 5, part 1, and the 

12 provisions of Title 69, chapter 5, part 1, apply to [section 44]. 

13 

14 

15 

NEW SECTION. Section 49. Effective date. [This act) is effective on passage and approval. 

-END-

\
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SENATE BILL NO. 390 

2 INTRODUCED BY THOMAS, QUILICI, HARP, BERGSAGEL, SLITER, MOLNAR, BEAUDRY, MASOLO, 

3 GRINDE, MAHLUM, MENAHAN, DEVLIN, SHEA, CHRISTIAENS, SIMPKINS, STANG, DEPRATU, 

4 L. TAYLOR, HARRINGTON, BOOKOUT-REINICKE, STORY, OHS, PAVLOVICH, DEVANEY, JABS, 

5 REHBEIN, KEATING, TOEWS, TROPILA, ORR, FOSTER, LYNCH, GALVIN, MCCARTHY, BECK, RYAN, 

6 EMERSON, KITZENBERG, DEBRUYCKER, HERTEL, MILLS, GRADY, HALLIGAN, M. TAYLOR, 

7 GROSFIELD, WILSON, NELSON, CLARK, TASH, BISHOP, BENEDICT, SPRAGUE, COLE, MOHL, ELLIS, 

8 JENKINS, KOTTEL, WYATT, DENNY 

9 

10 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY ESTABLISHING RESTRUCTURING REQUIREMENTS 

11 FOR MONTANA'S ELECTRIC UTILITY INDUSTRY; PROVIDING CUSTOMER CHOICE; GENERALLY REVISING 

1 2 THE TERRITORIAL INTEGRITY LAWS; REMOVING CERTAIN RURAL ELECTRIC COOPERATIVE PROPERTIES 

13 FROM CLASS SEVEN PROPERTY; INCLUDING CERTAIN RURAL ELECTRIC COOPERATIVE PROPERTIES 

14 IN CLASS NINE PROPERTY; AMENDING SECTIONS 15-6-137, 15-6-141, 69-5-101, 69-5-102, 69-5- 104, 

15 69-5-105, 69-5-106, 69-5-107, 69-5-108, 69-5-109, 69-5-110, AND 69-5-111, MCA; REPEALING 

16 SECTION 69-5-103, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

17 

18 STATEMENT OF INTENT 

19 A statement of intent is required because this bill provides the public service commission with 

20 · rulemaking authority. 

21 

22 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

23 

24 NEW SECTION. Section 1. Short title. [Sections 1 through 31] may be cited as the "Electric Utility 

25 Industry Restructuring and Customer Choice Act". 

26 

27 NEW SECTION. Section 2. Legislative findings and policy. The legislature finds and declares the 

28 following: 

29 ( 1) The generation and sale of electricity is becoming a competitive industry. 

30 (2) Montana customers should have the freedom to choose their supplier of electricity and related 

1Legisl!"ive 
\Serv,ces 
l;,_I!jvision 

- 1 - SB 390 

THIRD READING 
AS AMENDED 



55th Legislature SB0390.03 

services in a competitive market as soon as administratively feasible. Affording this opportunity serves the 

2 public interest. 

3 (3) The financial integrity of electrical utilities should be fostered WHILE RECOGNIZING THE 

4 INTERESTS OF MONTANA CONSUMERS. 

5 (4) The public interest requires the continued protection of consumers through: 

6 (a) licensure of electricity suppliers; 

7 (bl provision of information to consumers regarding electricity supply service; 

8 (cl provision of a process for investigating and resolving complaints; 

9 (di continued funding for public purpose programs for: 

1 O (i) cost-effective local energy conservation; 

11 (ii) low-income customer weatherization; 

12 (iii) renewable resource applications; 

13 (iv) research and development programs related to energy conservation and renewables; 

14 (v) market transformation; and 

15 (vi) low-income energy bill assistance; 

16 (e) assurance of service reliability and quality; and 

17 (f) prevention of anticompetitive and abusive activities. 

18 

19 NEW SECTION. Section 3. Definitions. As used in [sections 1 through 31 I, unless the context 

20 requires otherwise, the following definitions apply: 

21 (11 "Aggregator" or "market aggregator" means an entity, licensed by the commission, that 

22 aggregates retail customers and purchases electric energy and takes title to electric energy as an 

23 intermediary for sale to retail customers. 

24 (2) "Assignee" means any entity, including a corporation, partnership, board, trust, or financing 

25 vehicle, to which a utility assigns, sells, or transfers, other than as security, all or a portion of the utility's 

26 interest in or right to transition property. The term also includes an entity, corporation, public authority, 

27 partnership, trust or financing vehicle, to which an assignee assigns, sells, or transfers, other than as 

28 security, the assignee's interest in or right to transiticin property. 

29 (3) "Board" means the board of investments created by 2-15-1808. 

30 (4) "Broker" or "marketer" means an entity, licensed by the commission, that acts as an agent or 
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intermediary in the sale and purchase of electric energy but that does not take title to electric energy. 

2 (51 "Cooperative utility" means: 

3 (a) a utility qualifying as an electric cooperative pursuant to Title 35, chapter 18; 

4 (b) an existing municipal ELECTRIC utility as of [the effective date of this act]; or 

5 {c) a federally owned and locally managed electric utility in the state of Montana that is operated 

6 under contract between a federally recognized Indian tribe and the United States. 

7 (6) "Customer" or "consumer" means a retail electric customer or consumer. THE UNIVERSITY OF 

8 MONTANA, PURSUANT TO 20-25-201(1), AND MONTANA STATE UNIVERSITY, PURSUANT TO 

9 20-25-201 (2), ARE EACH CONSIDERED A SINGLE RETAIL ELECTRIC CUSTOMER OR CONSUMER WITH 

10 A SINGLE INDIVIDUAL LOAD. 

11 (7) "Distribution facilities" means those facilities by and through which electricity is received from 

12 a transmission services provider and distributed to the customer and that are controlled or operated by a 

13 distribution services provider. 

14 (8) "Distribution services provider" means a person controlling or operating distribution facilities for 

1 5 distribution of electricity to the public. 

16 (9) "Electricity supplier" means any person, including aggregators, market aggregators, brokers, and 

17 marketers' offering to sell electricity to retail customers in the state of Montana. 

18 { 101 "Financing order" means an order of the commission adopted in accordance with [section 31 l 

19 that authorizes the imposition and collection of fixed transition amounts and the issuance of transition 

20 bonds. 

21 (11) {al "Fixed transition amounts" means those nonbypassable rates or charges, including but not 

22 limited to: 

23 {il distribution; 

24 {ii) connection; 

25 {iii) disconnection; and 

26 {iv) termination rates and charges that are authorized by the commission in a financing order to 

27 permit recovery of transition costs and the costs of recovering, reimbursing, financing, or refinancing the 

28 transition costs and acquiring transition property through a plan approved by the commission in the 

29 financing order, including the costs of issuing, servicing, and retiring transition bonds. 

30 {bl If requested by the utility in the utility's application for a financing order, fixed transition 
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amounts must include nonbypassable rates or charges to recover federal and state taxes in which the 

2 transition cost recovery period is modified by the transactions approved in the financing order. 

3 (12) "Functionally separate" means a utility's separation of the utility's electricity supply, 

4 transmission, distribution, and unregulated retail energy services assets and operations. 

5 (13) "Local governing body" means a local board of trustees of a rural electric cooperative. 

6 ( 14) "Low-income customer" means those energy consumer households and families with incomes 

7 at or below industry-recognized levels that qualify those consumers for low-income energy-related 

8 assistance. 

9 (15) "Nonbypassable rates or charges" means rates or charges approved by the commission 

1 O imposed by ON a customer to pay the customer's share of transition costs or universal system benefits 

11 program costs even if the customer has physically bypassed either the utility's transmission or distribution 

12 facilities. 

13 (16) "Pilot program" means a program usin!J a representative sample of residential and small 

14 commercial customers to assist in developing and offering customer choice of electric supply for all 

1 5 residential and commercial customers. 

16 ( 17) "Public utility" means any electric utility regulated by the commission pursuant to Title 69, 

17 chapter 3, on [the effective date of this act], including the public utility's successors or assignees. 

18 ( 18) "Transition bondholder" means a holder of transition bonds including trustees, collateral 

19 agents, and other entities acting for the benefit of thc1t holder. 

20 (19) "Transition bonds" means any bond, debenture, note, interim certificate, collateral, trust 

21 certificate, or other evidence of indebtedness or ownership ISSUED BY THE BOARD OR OTHER 

22 TRANSITION BONDS ISSUER that is secured by or payable from fixed transition amounts or transition 

23 property. Proceeds from transition bonds must be used to recover, reimburse, finance, or refinance 

24 transition costs and to acquire transition property. 

25 (20) "Transition charge" means a nonbypassable rate or charge to be imposed on a customer to pay 

26 the customer's share of transition costs, 

27 (21 l "Transition cost recovery period" means the period beginning on July 1, 1998, and ending 

28 when a utility customer does not have any liability for payment of transition costs. 

29 (22) "Transition costs" means: 

30 (al a public utility's net verifiable generation-related and electricity supply costs, including costs 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

of capital, that become unrecoverable as a result of the implementation of [sections 1 through 31] or of 

federal law requiring retail open access or customer choice. 

(bl those costs that include but are not limited to: 
I 
I 

(i) regulatory assets and deferred charges that exist because of current regulatory practices and dan 
I 

be accounted for up to the effective date of the commission's final order regarding a public utilit 's 

transition plan AND CONSERVATION INVESTMENTS MADE PRIOR TO UNIVERSAL SYSTEM BENEF TS 

CHARGE IMPLEMENTATION; 

(ii) nonutility and utility power purchase contracts, including qualifying facility contracts; 

(iii) existing generation investments and supply commitments or other obligations incurred before 

[the effective date of this act] AND COSTS ARISING FROM THESE INVESTMENTS AND COMMITMENTS; 

(iv) the costs associated with af\'f renegotiation or buyout of the existing nonutility and utility power 

purchase contracts, including qualifying facilities and all costs, expenses, and reasonable fees related to 

issuing transition bonds; and 

(v) the costs of refinancing and retiring of debt or equity capital of the public utility and associated 

federal and state tax liabilities or other utility costs for which the use of transition bonds would benefit 

customers. 

(23) "Transition period" means the period beginning on July 1, 1998, and ending on July 1, 2002, 

unless otherwise extended pursuant to [sections 1 through 31], during which utilities may phase in 

customer choice of electricity supplier. 

(24) "Transition property" means the property right created by a financing order including without 

limitation the right, title, and interest of a utility, assignee, or other issuer of transition bonds to all revenue, 

collections, claims, payments, money, or proceeds of or arising from or constituting fixed transition 

amounts that are the subject of a financing order including those nonbypassable rates and other charges 

and fixed transition amounts that are authorized by the commission in the financing order to recover 

transition costs and the costs of recovering, reimbursing, financing, or refinancing the transition costs and 

acquiring transition property including the costs of issuing, servicing, and retiring transition bonds. Any 

right that a utility has in the transition property before the utility's sale or transfer or any other right created 

under this section or created in the financing order and assignable under [sections 1 through 31] or 

assignable pursuant to a financing order is only a contract right. 

(25) "Transmission facilities" means those facilities that are used to provide transmission services 
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1 as determined by the federal energy regulatory commission and the commission. 

2 (26) "Transmission services provider" means a person controlling or operating transmission facilities. 

3 (27) "Universal system benefits charge" means a nonbypassable rate or charge to be imposed on 

4 a customer to pay the customer's share of universal system benefits program costs. 

5 (28) "Universal system benefits programs" means public purpose programs for: 

6 (a) cost-effective local energy conservation; 

7 (bl low-income customer weatherization; 

8 (c) renewable resource applications, including those that capture unique social and energy system 

9 benefits or provide transmission and distribution system benefits; 

1 O (d) research and development programs related to energy conservation and renew ables; 

11 (e) market transformation designed to encourage competitive markets for public purpose programs; 

12 and 

13 (f) low-income energy bill assistance as a1313re1vea by the sommissioR. 

14 (29) "Utility" means any public utility or cooperative utility. 

15 

16 NEW SECTION. Section 4. Pilot programs. (1) Except as provided in [sections 5(4) and 201, 

1 7 beginning July 1, 1998, utilities shall conduct pilot programs using a representative sample of their 

18 residential and small commercial customers. A report describing and analyzing the results of the pilot 

19 programs must be submitted to the commission and the transition advisory committee established in 

20 [section 29] on or before July 1, 2000. 

21 (2) Utilities shall use pilot programs to gather necessary information to determine the most effective 

22 and timely options for providing customer choice. Necessary information includes but is not limited to: 

23 (a) the level of demand for electricity supply choice and the availability of market prices for smaller 

24 customers; 

25 (b) the best means to encourage and support the development of sufficient markets and bargaining 

26 power for the benefit of smaller customers; 

27 (c) the electricity suppliers' interest in serving smaller customers and the opportunities in providing 

28 service to smaller customers; and 

29 (d) experience in the broad range of technical and administrative support matters involved in 

30 designing and delivering unbundled retail services to smaller customers. 
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NEW SECTION. Section 5. Public utility -- transition to customer choice -- waiver. (1) A public 

2 utility shall, except as provided in this section, adhere to the following deadlines: 

3 la) On or before July 1, 1998, all customers with individual loads greater than 1,000 kilowatts and 

4 for loads of the same customer with individual loads at a meter greater than 300 kilowatts that aggregate 

5 to 1,000 kilowatts or greater must have the opportunity to choose an electricity supplier. 

6 (b) Subject to subsection (2), and as soon as is administratively feasible but before July 1, 2002, 

7 all other public utility customers must have the opportunity to choose an electricity supplier. 

8 (2) (a) Except as provided for in subsection (3), the commission may determine that additional time 

9 is necessary for customers identified in subsection ( 1) (b); however, the implementation of full customer 

1 O choice may not be delayed beyond July 1, 2004. 

11 (b) A determination by the commission that additional time is necessary for subsection 11 )(b) 

12 customers must be made at least 60 days in advance of the scheduled date and must be based on one or 

13 more of the following considerations: 

14 Ii) implementation would not be administratively feasible; 

15 (ii) implementation would materially affect the reliability of the electric system; or 

16 (iii) Montana customers or electricity suppliers would be disadvantaged due to lack of a competitive 

1 7 electricity supply market. 

18 (3) Except as provided in [sestieA SECTIONS 22 AND 34 THROUGH 44]. a public utility currently 

19 doing business in Montana as part of a single integrated multistate operation, no portion of which lies within 

20 the basin of the Columbia River may: 

21 (a) defer compliance with this soetieA [SECTIONS 1 THROUGH 31] until a time that the public utility 

22 can reasonably implement customer choice in the state of the public utility's primary service territory except 

23 that the public utility shall file a transition plan pursuant to [section 6] to provide transition to customer 

24 choice on or before July 1, 2002, and must have completed the transition period to customer choice by 

25 July 1, 2006; and 

26 (b) petition the commission to delay the public utility's transition plan filing until July 1, 2004. 

27 (4) Upon a request from a public utility with fewer than 50 customers, the commission shall waive 

28 compliance with the requirements of [sections 4, 6 THROUGH 12, 22, and this section]. 

29 

30 NEW SECTION. Section 6. Public utility -· transition plans. ( 1) All public utilities, pursuant to 
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[sections 1 through 31], shall submit a transition plan to the commission. Plans must be filed with the 

2 commission not later than 1 year before the date by which any customers of the public utility are entitled 

3 to choice of electricity supplier pursuant to [section 5). The commission may develop a schedule for public 

4 utilities that are required to file plans. The transition plan must demonstrate that the public utility meets 

5 all the requirements of [sections 1 through 31]. 

6 (2) The commission shall develop a procedural schedule that includes: 

7 (a) a preliminary transition plan determination including the commission's findings on whether the 

8 plan is complete and adequate subject to the requirements of [sections 1 through 31 ]; and 

9 (b) an opportunity for a public utility to file a revised plan based on the preliminary determination. 

10 (3) Unless waived by the public utility, the commission shall issue a final order approving,. 

11 MODIFYING. or denying the transition plan before 9 months after the date a public utility files a plan. All 

12 parties are afforded an opportunity for hearing before issuance of the final order. 

13 (4) The commission shall process a reques:t for approval of a transition plan pursuant to the 

14 contested case procedures of the Montana Administrative Procedure Act, Title 2, chapter 4, part 6. 

15 (5) On approval of the plan, the commission shall enforce the public utility obligations as 

16 incorporated in the plan and in the commission's final order. 

17 

18 NEW SECTION. Section 7. Public utility -- customer choice -- continued service -- education of 

19 customers. ( 1) A customer is permitted to choose an electricity supplier pursuant to the deadlines 

20 established in [section 5]. Public utilities shall propose a method for customers to choose an electricity 

21 supplier. 

22 (2) If a customer has not chosen an electricity supplier by the end of the transition period, a public 

23 utility shall propose a method in the public utility's transition plans for assigning that customer to an 

24 electricity supplier. 

25 (3) A public utility may phase in customer choice to promote the orderly transition to a competitive 

26 market environment pursuant to the deadlines in [section 5]. 

27 (4) Public utilities shall educate their customers about customer choice so that customers may make 

28 an informed choice of an electricity supplier. This education process must give special emphasis to 

29 education efforts during the transition period. 

30 
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1 NEW SECTION. Section 8. Public utility --functional separation, divestiture, and nondiscrimination. 

2 (1) To the extent that a public utility is vertically integrated, a public utility shall functionally separate the 

3 public utility's electricity supply, retail transmission and distribution, and regulated and unregulated retail 

4 energy services operations in the state of Montana, upon application to and approval from the commission. 

5 (2) The commission may not order a public utility to divest itself of any generation assets or prohibit 

6 a public utility from divesting itself voluntarily of any generation assets. 

7 (3) Public utilities shall: 

8 (a) prevent undue discrimination in favor of their own power supply, other services, divisions, or 

9 affiliates, if any; 

1 O (b) prevent any other forms of self-dealing that could result in noncompetitive electricity prices to 

11 customers; and 

12 (c) grant customers and their electricity suppliers access to the public utility's retail transmission 

13 and distribution system on a nondiscriminatory basis at rates, terms, and conditions of service comparable 

14 to the use of the retail transmission and distribution system by the public utility and the public utility's 

1 5 affiliates. 

16 14) The provisions of this section are satisfied if the public utility adopts and complies with A CODE 

17 OF CONDUCT CONSISTENT WITH federal energy regulatory commission approved code of conduct 

18 pursuant to 18 CFR, part 37. The commission shall promulgate rules relating to the codes of conduct. 

19 

20 NEW SECTION. Section 9. Public utility -- distribution services. (1) A public utility's distribution 

21 services provider shall: 

22 (a) file tariffs that make distribution facilities available to all electricity suppliers, transmission 

23 services providers, and customers on a nondiscriminatory and comparable basis; 

24 (b) build and maintain distribution facilities; and 

25 (c) be an emergency supplier of electricity and related services. 

26 12) When a distribution services provider acts as an emergency supplier of electricity and related 

27 services to customers, the electricity supplier that should have provided the electricity shall reimburse the 

28 distribution services provider at the higher of a multiple of the cost or a multiple of the then existing market 

29 rate for that electricity. The commission shall determine and authorize the multiple used. The market rate 

30 is the highest published rate for electricity purchased within the local load control area at the time that the 
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1 distribution services provider provided the emergency supply. A distribution services provider is not 

2 required to purchase any reserve supply of electricity to fulfill this obligation. 

3 

4 NEW SECTION. Section 10. Public utilities -- transmission services. For transmission services 

5 regulated by the commission, public utilities, through filed tariffs, shall make transmission services available 

6 for nondiscriminatory and comparable use by all electricity suppliers, by distribution services providers, and 

7 by customers. 

8 

9 NEW SECTION. Section 11. Public utilities -- electricity supply. 11) On the effective date of a 

1 O commission order implementing a public utility's transition plan pursuant to [section 6], the public utility 

11 shall remove its generation assets from the rate base. 

12 12) During the transition period, the commission may establish cost-based prices for electricity 

1 3 supply service for customers that do not have a choice of electricity supply service or that have not yet 

14 chosen an electricity supplier. 

15 (3) If the transition period is extended for eortaiR s1c1stoR1ors, then the customers' distribution 

16 services provider shall: 

17 (a) extend any cost-based contract with the distribution services provider's affiliate supplier for a 

18 term not more than 3 years; or 

19 (b) purchase electricity from the markeh; ANQ 

20 (411' traokiR§ (C) USE A mechanism Rllcl6t BO lc!SOEl to F860VOF THAT RECOVERS electricity supply 

21 costs in rates to ensure that those costs are fully recovered. 

22 (5) If a public utility intends to be an electricity supplier through an unregulated division, then the 

23 public utility must be licensed as an electricity supplier pursuant to [section 24]. 

24 

25 NEW SECTION. Section 12. Public utilities -- transition costs and charges -- rate moratorium. 11) 

26 Subject to the provisions of this section, the commission shall allow recovery of the following categories 

27 of transition costs: 

28 (a) the unmitigable costs of qualifying facility contracts, including efl¥ REASONABLE buyout or 

29 buydown costs, for which the contract price of genmation is above the market price for generation; 

30 (b) the unmitigable costs of energy supply-related regulatory assets and deferred charges that exist 
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1 because of current regulatory practices and that can be accounted for up to the effective date of the 

2 commission's final order regarding a public utility's transition plan, including costs, expenses, and 

3 reasonable fees related to issuing of transition bonds; 

4 (cl The unmitigable transition costs related to public utility-owned generation and other power 

5 purchase contracts, except that recovery of those costs is limited to the amount accruing during the first 

6 4 years after the commission enters an order pursuant to [section 6(3)); and 

7 (d) other transition costs as may qualify for recovery under this section. 

8 (2) Transition costs as determined by the commission upon an affirmative showing by a public utility 

9 must meet the following requirements: 

10 (a) Transition costs must reflect all reasonable mitigation by the public utility, including but not 

11 limited to good faith efforts to renegotiate contracts, buying out or buying down contracts, and refinancing 

12 through transition bonds. 

13 (b) The value of all generation-related assets and liabilities and electricity supply costs must be 

14 reasonably demonstrable and must be considered on a net basis, and methods for determining value must 

1 5 include but are not limited to: 

16 (i) estimating future market values of electricity and ancillary services provided by the assets; 

17 (ii) appraisal by independent third-party profassioRs PROFESSIONALS; and 

18 (iii) a competitive bid sale. 

19 (cl Investments and power purchase contracts must have been previously allowed in rates or, if not 

20 previously in rates, must be determined to be flFi,JdaRt or used and useful to ratepayers in connection with 

21 the commission's approval of the utility's transition plan. 

22 (di Unless otherwise provided for in [sectiohs 1 through 31 ], only costs related to existing 

23 investments and power purchase contracts identified in subsection (2)(c) and costs arising from those 

24 investments and power purchase contracts may be included as transition costs. 

25 (31 (al On commission approval of the amount of a public utility's transition costs, those costs 

26 must be recovered through the imposition of a transition charge. 

27 (bl A transition charge may not be collected from CUSTOMERS FOR: 

28 (i) Si,JStOfflars with new OR ADDITIONAL loads of 1,000 kilowatts or greater that were sonnostod 

29 to either tho 131c1blis 1c1tility's traRBfflissian or sistrib1c1tion fasilitias FIRST SERVED BY THE PUBLIC UTILITY 

30 after December 31, 1996; or 

I Legisl!"ive 
\Semces 
'-l_!!jvision 

- 11 - SB 390 



55th Legislature SB0390.03 

(ii) s1,1stomers gonorating olostrisity for their 011 1n 1,1so LOADS SERVED BY THAT CUSTOMER'S 

2 OWN GENERATION. 

3 (c) Subject to commission approval, a utilitv and a customer may agree to alter the customer·s 

4 transition charge payment schedule. PUBLIC UTILITIES MAY FILE WITH THE COMMISSION TARIFFS FOR 

5 ELECTRIC SERVICE RATES THAT FOSTER ECONOMIC DEVELOPMENT OR RETENTION OF EXISTING 

6 CUSTOMERS WITHIN THE STATE, INCLUDING GENERALLY AVAILABLE RATE SCHEDULES. Transition 

7 charges are the only charges that may be imposed upon a customer class to recover transition costs under 

8 this section. A separate exit fee may not be charged. 

9 (4) Transition charges must be imposed within a transition cost recovery period approved by the 

1 O commission on a case-by-case basis. Except for transition costs recovered under subsection ( 1 )(c), 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

categories of transition costs may have varying transition cost recovery periods. 

(5) Approval of transition costs and collection of those transition costs through transition charges 

is a settlement of all transition costs claims by a public utility. A public utility seeking to recover transition 

costs through any means not authorized by [sections 1 through 311 may not collect transition charges with 

respect to these transition costs. 

(6) P1,1blis utilities may not shargo rates or sollest sosts, whish insludo easts roallosatod ta transition 

sosts, at a le vol higher than tho publis utilit\' wsule roasonael 1, oxpest to ros1:P•er in rates had the surrent 

reg1,1latory S'f&tom romainod intast, with the eMsoptien of: 

la) insreased sosts rolatee to 1,1ni~•ersal systorn benefits sl=largos groater than those slJrrantly 

inslwaed in rates; and 

lb) insreasee easts nosessari; ta implement foll sustoFAor shoise, insl1,1ding e1,1t not liFAitod to 

FAotoring, billing, ane toshnolog•f froFA those sustomors on whoso behalf those insroased sests are insurrsd. 

(71 If transition bonds aFB a1,1thorized pursuant to lssstien 31], any sa"ings, net of sensolidated taM 

iFAµasts, must be usee to f1.md a partial er full rate n:ioratoriurn for 2 years d1,1ring tho transition µoriad 

01woµt as µrovidoEl in lsostian 61, to tho OMtont µossiblo to fund transition oosts rnitigatien or shortened 

transition oost ro00 1;ory µorioEls. 

(8) A p1,1blis utility shall address in tho µublis 1,1tility's transition plan reasonable transition 

bonEl FBlatod rate rnoratoriun:i anEl transition soots aEljustmont opportunities that may oMist for tho benefit 

of slJstomers Tho transition plan FAay insluElo prof')osod pro•;isions tor rato adjustments d1,10 to 

OMtraorElinary 011onts during tho same time porioeL 
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(6) EXCEPT AS PROVIDED IN SUBSECTION (71. PUBLIC UTILITIES SHALL IMPLEMENT A RATE 

2 MORATORIUM DURING THE TRANSITION PERIOD AS FOLLOWS: 

3 IA) FROM JULY 1. 1998. THROUGH JUNE 30, 2000, PUBLIC UTILITIES MAY NOT CHARGE RATES 

4 HIGHER THAN THOSE RATES IN EFFECT ON JULY 1. 1998. 

5 IB) FROM JULY 1, 2000, THROUGH JUNE 30, 2002, AND ONLY FOR THOSE CUSTOMERS 

6 SUBJECT TO THE PROVISIONS OF [SECTION 5(1J{B)j. PUBLIC UTILITIES MAY NOT INCREASE THAT 

7 INCREMENT OF RATES NORMALLY ALLOCATED TO ELECTRIC SUPPLY-RELATED COSTS ABOVE THE 

8 INCREMENT ASSOCIATED WITH ELECTRIC SUPPLY-RELATED COSTS REFLECTED IN RATES IN EFFECT 

9 ON JULY 1, 1998. BEGINNING ON JULY 1, 2000, PUBLIC UTILITIES MAY PROPOSE INCREASES TO 

10 THOSE INCREMENTS OF RATES NORMALLY ALLOCATED TO TRANSMISSION AND DISTRIBUTION 

11 COSTS. 

12 17) EXCEPTED FROM THE PROVISIONS OF SUBSECTION (6) ARE: 

13 {A) INCREASED COSTS RELATED TO UNIVERSAL SYSTEM BENEFITS PROGRAMS GREATER THAN 

14 THOSE CURRENTLY IN RATES, INCLUDING THE TREATMENT OF UNIVERSAL SYSTEM BENEFITS 

15 PROGRAM COSTS AS AN EXPENSE; 

16 IB) INCREASED COSTS NECESSARY TO IMPLEMENT FULL CUSTOMER CHOICE, INCLUDING BUT 

17 NOT LIMITED TO METERING. BILLING. AND TECHNOLOGY. THOSE COSTS MUST BE RECOVERED FROM 

18 THE CUSTOMERS ON WHOSE BEHALF THE INCREASED COSTS ARE INCURRED. 

19 (C) SUBJECT TO COMMISSION APPROVAL. EXTRAORDINARY EVENTS RESULTING IN EITHER: 

20 (I) A 4% ANNUAL REVENUE REQUIREMENT INCREASE FROM JULY 1, 1998, THROUGH JUNE 30, 

21 2000; OR 

22 (11) AN 8% POWER SUPPLY-RELATED ANNUAL REVENUE REQUIREMENT INCREASE FROM JULY 

23 1, 2000, THROUGH JUNE 30. 2002; 

24 ID) PORTIONS OF THE INCREASE OR DECREASE IN THE ANNUAL STATE AND LOCAL PROPERTY 

25 TAX EXPENSE THAT ARE GREATER THAN THE PAYMENT OR ADJUSTMENT THAT RESULTS FROM 

26 APPL YING THE INDUSTRY-RECOGNIZED RATES OF INFLATION TO THE INCREASE OR DECREASE IN THE 

27 STATE AND LOCAL PROPERTY TAX EXPENSE REFLECTED IN RATES AS OF [THE EFFECTIVE DATE OF 

28 THIS ACT). 

29 (8) NOTWITHSTANDING SUBSECTIONS (61 AND (7), DURING THE TRANSITION PERIOD, PUBLIC 

30 UTILITIES MAY NOT CHARGE RATES OR COLLECT COSTS THAT INCLUDE COSTS REALLOCATED TO 
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TRANSITION COSTS AT A LEVEL HIGHER THAN THE PUBLIC UTILITY WOULD REASONABLY EXPECT TO 

2 RECOVER IN RATES HAD THE CURRENT REGULATORY SYSTEM REMAINED INTACT. 

3 (9) PUBLIC UTILITIES SHALL APPLY SAVINGS RESULTING UNDER [SECTION 31] TOWARD THE 

4 RATE MORATORIUM PURSUANT TO SUBSECTION (6). 

5 (10) PUBLIC UTILITIES MAY ACCELERATE THE AMORTIZATION OF ACCUMULATED DEFERRED 

6 INVESTMENT TAX CREDITS ASSOCIATED WITH TRANSMISSION, DISTRIBUTION. AND THE GENERAL 

7 PLANT AS AN ADJUSTMENT TO EARNINGS. ACCUMULATED DEFERRED INVESTMENT TAX CREDITS 

8 AMORTIZED UNDER THIS SUBSECTION MAY NOT BE REFLECTED IN OPERATING INCOME FOR 

9 RATEMAKING PURPOSES. 

10 ~illl The commission shall issue the accounting orders necessary to align rate moratorium timing 

11 and requirements to actual transition bonds savings. 

12 (1 Gl If transition sonss are issues, oost sa•,inns associates >«itl:1 ans resulting froFR the sonss must 

13 senefit eustorners. 

14 

15 NEW SECTION. Section 13. Cooperative utility -- transition plan for customer choice. ( 11 Except 

16 as provided in [section 20], on or before July 1, 2001, the local governing body of a cooperative utility shall 

17 adopt a transition plan. 

18 (21 (a) Except as provided in subsection (2)(b), transition plans must contain a transition period that 

19 may not end later than July 1 , 2002. At the conclusion of the transition period, all customers must have 

20 the opportunity to choose an electricity supplier. 

21 (b) If after a pilot program for customers of a cooperative utility with loads less than 1,000 

22 kilowatts, a competitive market, technology, or other conditions precedent to full customer choice have not 

23 developed, then the transition plan may be altered by the cooperative utility's governing body for those 

24 customers. 

25 (3) [Sections 1 through 31) do not require the cooperative utility to divest itself of any generation, 

26 transmission, or distribution assets or prohibit a coope,rative utility from divesting itself voluntarily of those 

27 assets. 

28 (41 A cooperative utility's local governing body shall certify to the commission that the local 

29 governing body has adopted a transition plan. In the cooperative utility's certification filing, the cooperative 

30 utility shall provide to the commission documentation that the cooperative utility's transition plan is 
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1 consistent with [sections 1 through 31]. 

2 

3 NEW SECTION. Section 14. Cooperative utility -- customer choice -- education of customers --

4 continued service. I 11 Except as provided in [section 20]. cooperative utilities shall propose a method for 

5 cooperative utility customers to choose an electricity supplier. 

6 (21 Customer choice may be phased in to promote the orderly transition to a competitive market 

7 environment. 

8 13) Cooperative utilities shall educate their customers about customer choice so that customers may 

9 make an informed choice of an electricity supplier. This education process must give special emphasis to 

1 O education efforts during the transition period. 

11 14) If a cooperative utility customer has not chosen an electricity supplier by the end of the 

12 transition period, then the electricity supplier is the cooperative utility that filed the plan or an electricity 

13 supplier designated by the cooperative utility. 

14 

15 NEW SECTION. Section 15. Cooperative utility -- functional separation. 11) To the extent that a 

16 cooperative utility is vertically integrated, the cooperative utility has the option to functionally separate the 

17 cooperative utility's electricity supply, transmission, distribution, and unregulated energy services assets 

18 and operations in the state of Montana. If the cooperative utility intends to exercise this option, the 

19 cooperative utility's transition plan must explain the cooperative utility's proposed separation process. 

20 12) A cooperative utility shall describe in the transition plan measures taken by the cooperative 

21 utility to prevent undue discrimination in favor of the cooperative utility's own electricity supply, if any, and 

22 in favor of the cooperative utility's affiliates, if any. 

23 (3) Cooperative utilities may establish a code of conduct similar to the federal energy regulatory 

24 commission's code of conduct established in 18 CFR, part 37. 

25 

26 NEW SECTION. Section 16. Cooperative utility -- distribution services. (1) A cooperative utility 

27 transition plan must include distribution facility tariffs that must be established by the cooperative utility's 

28 local governing body and must include the obligation for the cooperative utility to: 

29 la) make distribution services available to all electricity suppliers, transmission services providers, 

30 and customers on a nondiscriminatory and comparable basis; 
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(bl build and maintain distribution facilities; and 

2 (c) be an emergency supplier of electricity and related services. 

3 (2) If a distribution services provider acts as an emergency supplier of electricity and reiated 

4 services to a customer of an electricity supplier, then the electricity supplier failing to meet contractual 

5 obligations shall reimburse the distribution services provider at an amount to be set by the local , erning 

6 body but may not exceed the higher of a multiple of the cost or a multiple of the then existing market rate 

7 for that electricity. The market rate is the highest published rate for electricity purchased within the local 

8 load control area at the time that the distribution services provider provided the emergency supply. A 

9 distribution services provider is not required to purchase any reserve supply of electricity to fulfill this 

10 obligation. 

11 (3) Recoverable costs for cooperative utilities must be based upon standard financial reporting 

12 statements and may reflect comparable rates of return of other utilities. 

13 

14 NEW SECTION. Section 17. Cooperative utility -- transmission services. Transition plans must 

15 state whether the cooperative utility's transmission :services, if any, are regulated by the federal energy 

16 regulatory commission. If those services are not regulated by the federal energy regulatory commission, 

17 the plan must provide the basis for comparable and nondiscriminatory use by all electricity suppliers, 

18 distribution services providers, and customers. A cooperative utility's local governing body shall establish 

19 the cooperative utility's transmission tariffs. 

20 

21 NEW SECTION. Section 18. Cooperative utility -- electricity supply. (1) A transition plan may 

22 provide for a cooperative utility to own electric generation assets and for a cooperative utility to offer 

23 electricity supply service. The local governing body shall establish the price for electricity supply service 

24 offered by a cooperative utility. 

25 (2) Cooperative utilities intending to offer electricity supply service shall comply with the provisions 

26 of [section 24]. 

27 (3) If a cooperative utility offers electricity supply service competitively to customers using a public 

28 utility's distribution facilities, the cooperative utility shall create an affiliated for-profit entity or similar 

29 structure to serve those customers that allows the entity to be taxed at the same level as other for-profit 

30 electricity suppliers. 
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NEW SECTION. Section 19. Cooperative utility -- transition costs and charges. (1l For the 

2 purposes of this section, "transition costs" means those costs, liabilities, and investments that cooperative 

3 utilities would reasonably expect to recover if fully bundled ratemaking conditions continued and that may 

4 not be recoverable as a result of the transition to a competitive market for electricity supply service. 

5 (2) Transition costs eligible for treatment include but are not limited to: 

6 (a) regulatory assets and deferred charges typically recoverable in rates; 

7 (b) nonutility and utility power purchase contracts; 

8 (c) existing commitments or obligations incurred before [the effective date of this act] and other 

9 cooperative utility investments rendered uneconomic as a result of the implementation of [sections 1 

10 through 31] or the introduction of retail wheeling through federal legislation or regulation; 

11 (d) costs associated with any renegotiation or buyout of the existing nonutility and utility power 

1 2 purchase contracts; and 

13 (e) revenue that appears as a portion of a facility charge necessary to meet debt service 

14 requirements. 

15 (3) For a cooperative utility's transition costs to be fully recoverable, the cooperative utility shall 

16 make reasonable efforts to mitigate those transition costs. 

1 7 (4) Cooperative utilities may not collect any more costs, including costs reallocated to transition 

18 costs, at a level higher than would otherwise be anticipated had the current regulatory system remained 

19 intact, with the exception of: 

20 (a) increased costs related to universal system benefits charges; and 

21 ( b) increased costs of metering, billing, and technology necessary to facilitate full customer choice. 

22 (5) Subject to the obligation to mitigate transition costs, a cooperative utility shall fully recover 

23 transition costs as approved by its local governing body. Unmitigable transition costs are nonbypassable 

24 and collected on a nondiscriminatory basis from consumers using the cooperative utility's distribution 

25 facilities in the receipt of electricity supply services. 

26 (6) A cooperative utility may not collect transition costs from a customer for which the cooperative 

27 utility does not have and never has had an obligation to incur costs to provide electricity supply service 

28 unless the unmitigated transition costs were incurred solely on behalf of the customer. 

29 (7) Approval of and collection of transition costs through a transition charge is a settlement of all 

30 transition claims by a cooperative utility. A cooperative utility seeking to recover transition costs through 
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any other means may not collect transition charges. 

2 

3 NEW SECTION. Section 20. Cooperative utility -- exemption. (1) Within 1 year after [the effective 

4 date of this act], a cooperative utility may file a notice with the commission that the cooperative utility does 

5 not intend to open the cooperative utility's distribution facilities to electricity suppliers and does not intend 

6 to adopt a transition plan. Except as otherwise provided in the universal system benefits program pursuant 

7 to [section 22], a cooperative utility filing notice under this section is exempt from the provisions and 

8 requirements of [sections 1 through 31 ]. 

9 (2) A cooperative utility filing a notice under this section: 

1 O (a) may elect later to adopt a transition plan in accordance with [sections 1 through 31 ]; and 

11 (b) may not use a public utility's distribution facilities UNLESS PREEXISTING CONTRACTS EXIST. 

12 

13 NEW SECTION. Section 21. Maintaining safety and reliability. Utilities shall maintain standards 

14 of safety and reliability of the electric delivery system and existing customer service requirements. 

15 

16 NEW SECTION. Section 22. Universal system benefits programs. ( 1) Universal system benefits 

17 programs are established for the state of Montana to ensure continued funding of energy conservation, 

18 renewable resource applications, and low-income energy bill assistance during the transition period and into 

1 9 the future. 

20 (2) OR er after BEGINNING January 1, 1999, 2.4% of each utility's annual retail sales revenue in 

21 Montana for the calendar year ending December 31, 1995, is established as the annual funding level for 

22 universal system benefits programs. Unless modified as provided in subsection H-2} ill, this funding level 

23 remains in effect until July 1, 2003. 

24 ~181 The recovery of all universal system benefits programs costs imposed pursuant to this 

25 section, is authorized through the imposition of a universal system benefits charge assessed at the meter 

26 for each local utility system customer as provided in this section. 

27 +4+J.fil Utilities must receive credit toward annual funding requirements for a utility's internal 

28 programs or activities that qualify as universal system benefits programs INCLUDING THOSE PORTIONS 

29 OF EXPENDITURES FOR THE PURCHASE OF POWER THAT ARE FOR THE ACQUISITION OR SUPPORT OF 

30 RENEWABLE ENERGY. CONSERVATION-RELATED ACTIVITIES, OR LOW-INCOME ENERGY BILL 
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ASSISTANCE, and for customers' programs or activities as provided in subsection~ ill, 

2 (C) A UTILITY AT WHICH THE SALE OF POWER FOR FINAL END-USE OCCURS IS THE UTILITY 

3 THAT RECEIVES CREDIT FOR THE UNIVERSAL SYSTEM BENEFITS PROGRAM EXPENDITURE. 

4 (D) FOR A UTILITY TO RECEIVE CREDIT FOR LOW-INCOME RELATED EXPENDITURES, THE 

5 ACTIVITY MUST HAVE TAKEN PLACE IN MONTANA. 

6 +&l,fil If a utility's or a customer's credit for internal activities do not satisfy the annual funding 

7 provisions of subsection (2), then the utility shall make a payment TO THE UNIVERSAL SYSTEM BENEFITS 

8 FUND for any difference. 

9 ~ill Cooperative utilities may COLLECTIVELY pool their statewide credits to satisfy their annual 

1 O funding requirements for universal system benefits programs 0f AND low-income energy bill assistance. 

11 ++H1l. A utility's transition plan must describe how the utility proposes to provide for universal 

1 2 system benefits programs, including the methodologies, such as cost-effectiveness and need determination, 

13 used to measure the utility's level of contribution to each program. 

14 Wt@ A utility's annual funding requirement for low-income energy bill AND WEATHERIZATION 

15 assistance is established at 17% of the utility's annual universal system benefits funding level and is 

16 inclusive within the overall universal system benefits funding level. 

17 +91-.[fil A utility must receive credit toward the utility's low-income energy hlll assistance annual 

18 funding requirement for the utility's internal low-income energy bill assistance programs or activities. 

19 +-l-Qtifil If a utility's credit for internal activities does not satisfy its annual funding requirement, 

20 then the utility shall make a payment for any difference TO THE UNIVERSAL ENERGY BILL ASSISTANCE 

21 FUND. 

22 {-+-+Hfil An individual customer may not bear a disproportionate share of the local utility's funding 

23 requirements, and a sliding scale must be implemented to provide a more equitable distribution of program 

24 costs. 

25 ~ill A customer with loads greater than 1,000 kilowatts shall: 

26 (a) pay A UNIVERSAL SYSTEM BENEFITS PROGRAM CHARGE EQUAL TO the lesser of: 

27 (i) $500,000 ~ LESS the customer credits provided for in this subsection~ ffi; or 

28 Iii) the product of .9 mills per kilowatt hour multiplied by the customer's kilowatt hour purchases, 

29 ~ LESS customer credits provided for in this subsection ~ ffi; 

30 (b) receive credit toward that customer's annual universal system benefits charge for internal 
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expenditures and activities that qualify as a universal system benefits program expenditure and these 

2 internal expenditures must include but not be limited to: 

3 (i) expenditures that result in a reduction in the consumption of electrical energy in the customer's 

4 facility; and 

5 Iii) those portions of expenditures for the purc:hase of power at retail or wholesale that are for the 

6 acquisition or support of renewable energy or conservation-related activities; and 

7 (c) customers making these expenditures must receive a credit against the customer's annual 

8 universal system benefits charge, except that any of those amounts expended in a calendar year that 

9 exceed that customer's universal system benefits charge for the calendar year must be used as a credit 

10 against those charges in future years until the total amount of those expenditures has been credited against 

11 that customer's universal system benefits charges. 

12 ~l.fil A utility in the state of Montana may not be advantaged or disadvantaged in the competitive 

1 3 electricity supply market, including the consideration of the existence of universal system benefits programs 

14 and the comparable level of funding for those programs throughout the regions neighboring Montana. 

15 {+4Hfil A public utility shall prepare and submit an annual summary report of the public utility's 

16 activities relating to all universal system benefits programs to the commission and the transition advisory 

17 committee provided for in [section 29]. A cooperative utility shall prepare and submit annual summary 

1 8 reports of activities to the cooperative utility's respective local governing body, the statewide cooperative 

19 utility office, and the transition advisory committee. The annual report must include, but is not limited to: 

20 (a) the types of internal utility and customer programs being used to satisfy the provisions of 

21 [sections 1 through 31 J; 

22 lb) the level of funding for those programs relative to the annual funding requirements prescribed 

23 in subsection (2); and 

24 (c) any payments made to the statewide funds in the event that internal funding was below the 

25 prescribed annual funding requirements. 

26 

27 NEW SECTION. Section 23. Commission authority -- rulemaking authority. (1) Beginning on the 

28 effective date of a commission order regarding a public utility's transition plan, the commission shall 

29 regulate the public utility's retail transmission and distribution services within the state of Montana, as 

30 provided in [sections 1 through 31 ], and may not regulate the price of electricity supply except as electricity 

~
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1 supply may be procured during the transition period by the distribution function of a public utility for those 

2 customers that els net ha•;e a shsise sf HAVE NOT CHOSEN AN electricity supplier or for those customers 

3 that have not yet been assigned an electricity supplier. During the transition period, those procurements 

4 may include a cost-based contract from a supply affiliate or an unregulated division. 

5 (2) If the transition period is extended for certain customers because THE COMMISSION FINDS 

6 THAT workable competition in the electricity supply market does not exist, then the commission shall 

7 CONTINUE TO regulate THE PROVISION OF ELECTRICITY SUPPLY BY distribution services providers in 

8 accordance with [section 9 illll-

9 (3) The commission shall decide if there is workable competition in the electricity supply market by 

1 O determining whether COMPETITION IS sufficient !')rise elastisitv ef cleR1anel e11ists in tl:le elestrisity sul')ply 

11 Rlarket to inhibit monopoly pricing or anticompetitive price leadership. In reaching a decision, the 

12 commission may not rely solely on market share estimates. 

13 (4) The commission shall license electricity suppliers and enforce licensing provisions pursuant to 

14 [section 24]. 

1 5 (5) The commission shall promulgate rules that identify the licensees and ensure that the offered 

16 electricity supply is provided as offered and is adequate in terms of quality, safety and reliability. 

17 (6) The commission shall establish just and reasonable rates through established ratemaking 

18 principles for public utility distribution and transmission services and shall regulate these services. The 

19 commission may approve rates and charges for electricity distribution and transmission services based on 

20 alternative forms of ratemaking such as performance-based ratemaking, on a demonstration by the public 

21 utility that the alternative method complies with [sections 1 through 31], and on the public utility's 

22 transition plan. 

23 (7) The commission shall certify that a cooperative utility has adopted a transition plan that complies 

24 with [sections 1 through 31]. A cooperative utility's transition plan is considered certified 60 days after 

25 the cooperative utility files for certification. 

26 (8) The commission shall promulgate rules that protect consumers, distribution services providers, 

27 and electricity suppliers from anticompetitive and abusive practices. 

28 (9) In addition to promulgating rules expressly provided for in [sections 1 through 31]. the 

29 commission may promulgate any other rules necessary to carry out the provision of [sections 1 through 

30 31]. 
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1 ( 10) [Sections 1 through 31] do not give the commission the authority to: 

2 (a) regulate cooperative utilities in any manner other than reviewing certification filings for 

3 compliance with [sections 1 through 31 ); or 

4 (b) compel any change to a cooperative utility's certification filing made pursuant to [sections 

5 through 31]. 

6 

7 NEW SECTION. Section 24. Licensing. (11 Except as provided in [section 20], an electricity 

8 supplier shall file an application with and obtain a license from the commission before offering electricity 

9 for sale to retail customers in the state of Montana. 

1 O (2) As a condition of licensing, an electricity supplier shall identify and describe its business 

1 1 activities and purposes and the business purposes of each of the electricity supplier's affiliates, including 

12 whether an affiliate that owns or operates distribution facilities offers customer choice through open, fair, 

13 and nondiscriminatory access to the electricity s.ipplior SUPPLIER'S or the electricity supplier's affiliate's 

14 distribution facilities. 

15 (3) The commission may require electricity suppliers that provide electricity supply service to small 

16 customers to make a standard service offer that ensures that those customers have access to affordable 

1 7 electricity. 

18 (4) The commission may require: 

19 (a) proof of financial integrity and a demonstration of adequate reserve margins or the ability to 

20 obtain those reserves; and 

21 (b) a licensee to post a bond if SHOULD an electricity supplier fails FAIL to supply electricity or is 

22 Rat oporatiR!l LACK FINANCIAL INTEGRITY. 

23 (5) An electricity supplier shall provide the commission and all distribution services providers with 

24 copies of all license applications pursuant to subsection (2). Licensees shall update information and file 

25 annual reports with the commission and all distribution services providers. 

26 (6) License applications are effective 30 days after filing with the commission, unless the 

27 commission rejects the application during that period. If the commission rejects a license application, the 

28 commission shall specify the reasons in writing and, if practical, identify alternative ways to overcome 

29 deficiencies. 

30 (7) Notwithstanding [sections 1 through 31 ], a cooperative utility is not required to apply for a 
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license from the commission to be an electricity supplier to customer!: narFRally served by that cooperative 

2 utility in its traditianal ELECTRIC FACILITIES service territory or to any customers narFRally 5erved by 

3 another cooperative utility subject to the consent of the other cooperative utility's local governing body. 

4 

5 NEW SECTION. Section 25. Penalties -- license revocation. ( 1) The commission may begin a 

6 proceeding to either irn130se a 13enalt1f er revoke or suspend a license of an electricity supplier, IMPOSE A 

7 PENALTY, OR BOTH, for just cause on the commission's own investigation or upon the complaint of an 

8 affected party if it is established that the electricity supplier: 

9 (a) intentionally provided false information to the commission; 

10 (b) switched, or cause to be switched, the electricity supply for a customer without first obtaining 

11 the customer's written permission; 9f 

12 (c) failed to provide a reasonably adequate supply of electricity for its customers in MontanaT; OR 

13 (Dl COMMITTED FRAUD OR ENGAGED IN DECEPTIVE PRACTICES. 

14 (2) Any person selling or offering to sell electricity in this state in violation of [sections 24, 27 ,] 

15 and this section is subject to a fine of not less than $100 or more than $1,000 for the violation or a license 

16 revocation or suspension. EACH DAY OF EACH VIOLATION CONSTITUTES A SEPARATE VIOLATION. 

17 (3) The fine must be recovered in a civil action upon the complaint by the commission in any court 

18 of competent jurisdiction. 

19 (4) A license revocation proceeding under this section is a contested case proceeding pursuant to 

20 the Montana Administrative Procedure Act, Title 2, chapter 4, part 6. 

21 

22 NEW SECTION. Section 26. Bill information -- customer nonpayment -- commission rulemaking. 

23 ( 1) Electrical bills to consumers must disclose each component of the electrical bill in accordance with rules 

24 promulgated by the commission. The elestrisal 13ill ELECTRICAL BILLS must disclose but i& ARE not limited 

25 to the following: 

26 (al distribution and transmission charges; 

27 (b) electricity supply charges; 

28 (c) competitive transition charges; and 

29 (dl universal system benefits charges. 

30 (2) The commission shall promulgate rules establishing the procedures relating to how and when 
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1 an electricity supplier may discontinue service to a customer because of the customer's nonpayment and 

2 the procedures relating to reconnection, except that those rules may not apply to electricity suppliers that 

3 are cooperative utilities. 

4 (3) Local governing bodies of a cooperative utility shall retain authority for cooperative utilities 

5 regarding: 

6 (a) customer nonpayment and reconnection; and 

7 (b) information contained in electrical bills to consumers. 

B 

9 NEW SECTION. Section 27. Unauthorized switching -- commission rulemaking. ( 1) An electricity 

1 O supplier or any person, firm, corporation, or governmental entity may not make any change in the electricity 

11 supplier for a customer without first obtaining the customer's written permission. 

12 (2) The commission shall promulgate rules establishing procedures to prevent unauthorized 

13 switching. 

14 

15 NEW SECTION. Section 28. Reciprocity. ('I) Except as provided in [section 201, all electricity 

16 suppliers must be afforded open, fair, and nondiscriminatory access to customers and a comparable 

1 7 opportunity to compete. 

1 B (2) A distribution services provider or the distribution services provider's affiliates may not use 

19 another distribution services provider's facilities in th1~ state of Montana to sell electricity to customers in 

20 the state of Montana unless the first distribution services provider or the distribution services provider's 

21 affiliates offers comparable and nondiscriminatory access to the distribution services provider's distribution 

22 facilities. 

23 

24 NEW SECTION. Section 29. Transition advisory committee. (1) A transition advisory committee 

25 on electric utility industry restructuring is created. The transition advisory committee is composed of 18 

26 members who are appointed as follows: 

27 (a) The speaker of the house shall appoint two members from the house of representatives. 

28 (b) The president of the senate shall appoint two members from the senate. 

29 (c) The director of the department of environmental quality shall appoint one department 

30 representative. 
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(d) The legislative consumer smmsil COUNSEL COMMITTEE shall appoint one representative. 

2 (e) Two representatives of the cooperative utility industry are appointed as designated by the 

3 Montana electrical cooperative association. 

4 {fl Two representatives selected by the public utilities in the state of Montana are appointed. 

5 (g) One representative of the commission is appointed. 

6 (hi The governor shall appoint the following committee members: 

7 (i) one representative from the industrial community with an interest in the restructuring of the 

8 electric utility industry; 

9 (iii one representative from the nonindustrial retail electric consumer sector; 

10 (iii) one representative from organized labor; 

11 (iv) one representative from the c_ommunity comprising environmental and conservation interests; 

12 {v) one representative &I' FROM A low-income sensumers PROGRAM PROVIDER; 

13 (vi) one representative of Montana's Indian tribes; and 

14 (vii) one representative of the electric power market industry. 

15 (2) In case of a vacancy, a replacement must be selected in the manner of the original appointment. 

16 (3) Legislative members are entitled to salary and expenses as provided in section 5-2-302. G#lef 

17 RlORlBOFS 68F¥8 withaut salary anel withaut FOiRlBUFSBRlBRt ef Bllj;l8R686, 

18 (41 The public service commission, legislative services division, and appropriate state agencies shall 

19 provide staff assistance as requested by the committee. 

20 (5) Transition advisory committee members must be appointed within 60 days of [the effective date 

21 of this act] to an initial term expiring on December 31, 1999. Subsequent terms must be for up to 2 years 

22 expiring on January 1 of odd-numbered years. 

23 (6) The governor shall appoint a transition advisory committee presiding officer. 

24 (71 The transition advisory committee on electric utility industry restructuring must dissolve on the 

25 earlier of either the date that full transition to retail competition is completed or December 31, 2004. 

26 (8) The transition advisory committee shall provide an annual report on the status of electric utility 

27 restructuring on or before November 1 to the governor, the speaker of the house, the president of the 

28 senate and the commission. 

29 (9) The transition advisory committee shall meet quarterly or as often as is necessary to conduct 

30 its business. 
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( 10) The transition advisory committee shall analyze and report on the transition to effective 

2 competition in the competitive electricity supply market. The annual report made in the year 2000 must 

3 evaluate specifically the pilot programs for customers with loads under 1,000 kilowatts and must include 

4 legislative recommendations, if it appears appropriate, about the best means to further encourage the 

5 development of customer choice and meaningful market access for the benefit of smaller customers. The 

6 annual report for the year 2000 must also address the need, if any, for additional consumer protection 

7 including protection from abusive or anticompetitive practices. 

8 ( 11) The criteria that the transition advisory committee must use to evaluate effective competition 

9 in the electricity supply market include but are not limited to the following: 

1 O (a) the level of demand for power supply choice and the availability of market prices for smaller 

11 customers; 

12 (b) the existence of sufficient markets and bar1~aining power to the benefit of smaller customers and 

13 the best means to encourage and support the development of sufficient markets; 

14 (cl the level of interest among electricity suppliers and the opportunity for electricity suppliers to 

15 serve smaller customers; and 

16 Id) the existence of the requisite technical and administrative support that enables smaller 

1 7 customers to have choice of electricity supply. 

18 1121 The transition advisory committee shall recommend legislation if necessary to promote electric 

19 utility restructuring and retail choice of electricity suppliers. 

20 113) The transition advisory committee shall make recommendations to the governor, regarding the 

21 implementation of statewide universal system benefits and universal energy bill assistance funds, in time 

22 to allow for those funds to be created on or before January 1, 1999. This may include recommendations 

23 regarding the assignment of an existing government agency or private nonprofit entity as the fund 

24 administrator and administration guidelines for the funds including the means by which funds may be made 

25 available for use. 

26 ( 14) The transition advisory committee shall monitor and evaluate the universal system benefits 

27 programs and comparable levels of funding for the region and make recommendations to the 58th 

28 legislature to adjust the funding level provided for in )section 22] to coincide with the related activities of 

29 the region at that time. 

30 115) On or before July 1, 2002, the transition advisory committee, in coordination with the 
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1 commission, shall conduct a reevaluation of the ongoing need for universal system benefits programs and 

2 annual funding requirements and shall make recommendations to the 58th legislature regarding the future 

3 need for those programs. The determination must focus specifically on the existence of markets to provide 

4 for any or all of the universal system benefits programs or whether other means for funding those programs 

5 have developed. These recommendations may also address how future reevaluations will be provided for, 

6 if necessary. 

7 (16) On or before November 1, 2001, the transition advisory committee shall collect information 

8 to determine whether Montana utilities or their affiliates have an opportunity to sell electricity to customers 

9 outside of the state of Montana comparable to the opportunity provided pursuant to [sections 1 through 

1 O 31] to utilities or their affiliates located outside the state of Montana. That information must be included 

11 in the report to the 58th legislature. 

12 (17) ON OR BEFORE NOVEMBER 1, 1998, THE TRANSITION ADVISORY COMMITTEE SHALL 

13 MAKE RECOMMENDATIONS TO THE GOVERNOR AND THE LEGISLATURE REGARDING THE PROVISION 

14 OF LOW-INCOME ENERGY ASSISTANCE PROGRAMS IN MONTANA BY ALL ENERGY PROVIDERS. 

1 5 

16 NEW SECTION. Section 30. Tax revenue analysis. (1) The revenue oversight committee, as 

17 provided for in 5-18-102, shall analyze the amount of state and local tax revenue derived from previously 

18 regulated electricity suppliers that will enter the competitive market and report to the legislature annually 

19 on how revenue to the state or local government is changed by restructuring and competition. 

20 (2) On or before November 30, 1998, the revenue oversight committee shall recommend legislative 

21 changes, if any, to address the establishment of comparable state and local taxation burdens on all market 

22 participants in the supply of electricity. Any legislation recommended by the revenue oversight committee 

23 should place comparable state and local taxation burdens upon all market participants. 

24 

25 NEW SECTION. Section 31. Transition costs financing. (1) A utility may, after July 1, 1997, apply 

26 to the commission for a determination that certain transition costs may be recovered through the issuance 

27 of transition bonds. IF TRANSITION BONDS ARE ISSUED. COST SAVINGS ASSOCIATED WITH AND 

28 RESULTING FROM THE BONDS MUST BENEFIT CUSTOMERS. After the issuance of a financing order, the 

29 utility retains sole discretion regarding whether to sell, assign, or otherwise transfer or pledge transition 

30 property or to cause the transition bonds to be issued, including the right to defer or postpone the sale, 
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assignment, transfer, pledge, or issuance. IF TRANSITION BONDS ARE NOT ISSUED WITHIN 4 YEARS OF 

2 THE ISSUANCE OF THE FINANCING ORDER, THE FINANCING ORDER MUST TERMINATE. THE UTILITY 

3 MAY APPLY FOR AN EXTENSION OR RENEWAL OF A FINANCING ORDER. 

4 (2) (a) The commission may issue financing orders in accordance with this section to facilitate the 

5 recovery, reimbursement, financing, or refinancing of transition costs and the acquisition of transition 

6 property. A financing order may be adopted only upon the application of a utility and may only become 

7 effective in accordance with its terms after the utility files with the commission the utility's written consent 

8 to all terms and conditions of the financing order. A financing order may specify how amounts collected 

9 from a customer are allocated between fixed transition amounts and other charges. 

1 O (b) A financing order must include, without limitation, a procedure for the expeditious approval by 

11 the commission of periodic adjustments to fixed transition amounts included in the order to ensure recovery 

12 of all transition costs and the costs of capital associated with the proposed recovery, reimbursement, 

13 financing, or refinancing of transition costs and the acquisition of transition property including the costs 

14 of issuing, servicing, and retiring the transition bonds contemplated by the financing order. THE ORDER 

15 MUST SET FORTH THE TERM OVER WHICH THE TRANSITION BONDS ARE TO BE PAID. BUT THOSE 

16 TERMS MAY NOT EXCEED 20 YEARS. These adjustments may not impose fixed transition amounts upon 

17 customer classes that were not subject to the fixed transition amounts in the pertinent financing order. 

18 (3) (a) Notwithstanding any other provision of law, and except as otherwise provided in this section 

19 with respect to transition property that has been made the basis for the issuance of transition bonds AND 

20 UPON THE ISSUANCE OF TRANSITION BONDS, the financing orders and the fixed transition amounts must 

21 be irrevocable. 

22 lb) +l:le IF TRANSITION BONDS HAVE BEEN ISSUED, THE commission may not by rescinding, 

23 altering, or amending the financing order or otherwise: 

24 (i) revalue or revise for ratemaking purposes the transition costs or the costs of recovering, 

25 reimbursing, financing, or refinancing the transition c:osts and acquiring transition property; 

26 (ii) determine that the fixed transition amounts or rates are unjust or unreasonable; or 

27 (iii) in any way reduce or impair the value of transition property either directly or indirectly by taking 

28 fixed transition amounts into account when setting other rates for the utility. 

29 (c) The amount of revenue arising with respect to the transition property may not be subject to 

30 reduction, impairment, postponement, or termination. 
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1 (d) Except as otherwise provided in this section, the state pledges and agrees with the assignees 

2 and pledgees of transition property and transition bondholders that the state may not limit or alter the fixed 

3 transition amounts, transition property, financing orders, or any right under the obligations until the 

4 obligations, together with the interest on the obligations are fully met and discharged. THE BOARD, AS 

5 AGENT FOR THE STATE, IS AUTHORIZED TO INCLUDE THIS PLEDGE AND UNDERTAKING FOR THE 

6 STATE IN THESE OBLIGATIONS. 

7 (e) Notwithstanding any other provision of this section, the commission shall approve those 

8 adjustments to the fixed transition amounts as may be necessary to ensure timely recovery of all transition 

9 costs that are the subject of the pertinent financing order and the costs of capital associated with the 

1 O recovery, reimbursement, financing, or refinancing of transition costs and acquiring transition property 

11 including the costs of issuing, servicing, and retiring the transition bonds contemplated by the financing 

12 order. The adjustments may not impose fixed transition amounts upon customer classes that were not 

13 subject to the fixed transition amounts in the pertinent financing order. 

14 (4) (a) Financing orders do not constitute a debt or liability of the state or of any political subdivision 

15 of the state if issued through the board and do not constitute a pledge of the full faith and credit of the 

16 state or any of the state's political subdivisions if issued through the board. The financing orders are 

17 payable solely from the funds provided under this section. The bonds and offering documents must contain 

18 ON THEIR FACE a statement to the following effect: 

19 "Neither the full faith anEl sreElit nor the ta11in!J ~ewer of the State of Montana is ~IBd!JBEl ta the 

20 payffiant of tho prinsipal of er interest an this sasuriw." THIS BOND MAY NOT CONSTITUTE AN 

21 INDEBTEDNESS OR A LOAN OF CREDIT OF THE STATE OF MONTANA OR ANY POLITICAL SUBDIVISION 

22 OF THE STATE OF MONTANA WITHIN ANY CONSTITUTIONAL OR STATUTORY PROVISION. NEITHER 

23 THE FULL FAITH AND CREDIT NOR THE TAXING POWER OF THE STATE OF MONTANA IS PLEDGED TO 

24 THE PAYMENT OF THE PRINCIPAL OR INTEREST ON THIS BOND, AND NEITHER THE STATE OF 

25 MONTANA NOR ANY POLITICAL SUBDIVISION OF THE STATE OF MONTANA IS OBLIGATED, DIRECTLY, 

26 INDIRECTLY, OR CONTINGENTLY, TO LEVY ORTO PLEDGE ANY FORM OF TAXATION ORTO MAKE ANY 

27 APPROPRIATION FOR THE PAYMENT OF THIS BOND. THIS BOND IS A LIMITED OBLIGATION OF THE 

28 ISSUER, PAYABLE SOLELY OUT OF THE TRANSITION PROPERTY OR THE PROCEEDS OF THAT 

29 PROPERTY SPECIFICALLY PLEDGED FOR ITS PAYMENT AND NOT OTHERWISE. 

30 (b) The issuance of bonds under this section may not directly, indirectly, or contingently obligate 
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the state or any political subdivision of the state to levy or to pledge any form of taxation or to make any 

2 appropriation for bond payment. 

3 (5) The commission shall establish procedures for the expeditious processing of applications for 

4 financing orders, including the approval or disapproval of applications within 120 days after a utility submits 

5 a complete application. The commission shall provide in any financing order for a procedure for the 

6 expeditious approval by the commission of periodic adjustments to the fixed transition amounts that are 

7 the subject of the pertinent financing order pursuant to subsection (2). The commission shall determine 

8 on each anniversary of the issuance of the financing order and at additional intervals as may be provided 

9 for in the financing order whether the adjustments are required and shall provide for the adjustments, if 

10 required, to be approved within 60 days of each anniversary of the issuance of the financing order or of 

11 each additional interval provided for in the financing order. 

12 (6) Fixed transition amounts become transition property when and to the extent that a financing 

13 order authorizing the fixed transition amounts has become effective in accordance with subsection (2), and 

14 the transition property must thereafter continuously exist as property for all purposes with all of the rights 

1 5 and privileges of [sections 1 through 311 for the period and to the extent provided in the financing order 

16 or until the transition bonds are paid in full including all principal, interest, premium, costs, and arrearages 

17 on the transition bonds. 

18 (7) Transition bonds may be issued upon commission approval in the pertinent financing order. 

19 Transition bonds must specify that they do not provide recourse to the credit or any assets of the utility, 

20 other than the transition property as specified in the pertinent financing order. 

21 (8) (a) A utility may sell, assign, or transfer all or portions of the utility's interest in transition 

22 property to an assignee. A utility or an assignee may further sell, assign, or transfer the utility's interest 

23 in that transition property to one or more assignees in connection with the issuance of transition bonds to 

24 the extent approved in the pertinent financing order. 

25 (bl A utility or an assignee may pledge transition property as collateral for transition bonds to the 

26 extent approved in the pertinent financing order and may provide for a security interest in the transition 

27 property as provided in this section. 

28 (c) Transition property may be sold, assigned, or transferred for the benefit of: 

29 (ii transition bondholders in connection with the exercise of remedies upon a default; or 

30 (ii) any person acquiring the transition property after a sale, assignment, or transfer pursuant to this 
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section. 

2 (9) (al To the extent that any interest in transition property is sold, assigned, transferred, or pledged 

3 as collateral, the commission shall authorize the utility to contract with any assignee so that the utility will, 

4 subject to the utility's rights under subsection 118): 

5 Ii) continue to operate the utility's system and to provide service to the utility's customers; 

6 (iii collect amounts in respect of the fixed transition amounts for the benefit and account of the 

7 assignee; and 

8 (iii) account for and remit these amounts to or for the account of the assignee. 

9 (bl Contracting with the assignee in accordance with the commission's authorization may not ImpaIr 

10 or negate the characterization of the sale, assignment, transfer, or pledge as a true sale, an absolute 

11 assignment or transfer, or a grant of a security interest, as applicable. 

12 (10) Notwithstanding any other provision of law, any provision under this section or under a 

13 financing order requiring that the commission take or refrain from taking action with respect to the subject 

14 matter of a financing order binds the commission and any successor commission or agency exercising 

15 functions similar to the commission, and the commission or any successor commission or agency may not 

16 rescind, alter, or amend that requirement in a financing order. 

17 111) A pledge or any other security interest in transition property is valid, is enforceable against the 

18 pledgor and third parties, including judgment lien creditors, subject only to the rights of any third parties 

19 holding security interests in the transition property perfected in the manner described in this section, and 

20 attaches only when all of the following have taken place: 

21 (a) the commission has issued the financing order authorizing the fixed transition amounts included 

22 in the transition property; 

23 (bl value has been given by the pledgees of the transition property; and 

24 (c) the pledgor has signed a security agreement or other financing-related agreement covering the 

25 transition property. 

26 (12) (al A valid and enforceable security interest in transition property is perfected only when it has 

27 attached and when a financing statement has been filed with the soR1R1ission SECRETARY OF STATE in 

28 accordance with procedures that the S0R1R1ission SECRETARY OF STATE may establish. The financing 

29 statement must name the pledgor of the transition property as debtor and identify the transition property. 

30 (b) Any description of the transition property is sufficient if the description refers to the financing 
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order creating the transition property. 

2 (c) The commission may require other filings with respect to the security interest in accordance with 

3 procedures the commission may establish, except that these filings may not affect the perfection of the 

4 security interest. 

5 I 13) A perfected security interest in transition property is a continuously perfected security interest 

6 in all revenue and proceeds arising with respect to the transition property, whether or not the revenue or 

7 proceeds have accrued. Conflicting security interests must rank according to priority in time of perfection. 

8 Transition property constitutes property for all purposes, including for contracts securing transition bonds, 

9 whether or not the revenue and proceeds arising with respect to the transition property have accrued. 

10 ( 14) (a) Subject to the terms of the security agreement covering the transition property and the 

11 rights of any third parties holding security interests in the transition property perfected in the manner 

12 described in this section, the validity and relative priority of a security interest created under this section 

1 3 is not defeated or adversely affected by: 

14 (i) the commingling of revenue arising with respect to the transition property with other funds of 

1 5 the utility that is the pledgor or transferor of the transition property; or 

16 (ii) any security interest of any third party in a deposit account of that utility perfected under Title 

17 30, chapter 9, part 3, into which the revenue is deposited. 

18 (b) Subject to the terms of the security agreement, upon compliance with the requirements of this 

19 section, a pledgee of the transition property has a perfected security interest in all cash and deposit 

20 accounts of the utility in which revenue arising with respect to the transition property has been commingled 

21 with other funds, but the perfected security interest must be limited to an amount no greater than the 

22 amount of the revenue with respect to the transition property received by the utility within 12 months 

23 before any default under the security agreement or the institution of insolvency proceedings by or against 

' 24 the utility, less payments from the revenue to the pledgees during that 12-month period. 

25 11 5) (a) If a default occurs under the security agreement covering the transition property, a pledgee 

26 of the transition property, subject to the terms of the security agreement, has all rights and remedies of a 

27 secured party upon default under Title 30, chapter 9, part 5, and is entitled to foreclose or otherwise 

28 enforce the pledgee's security interest in the transition property, subject to the rights of any third parties 

29 holding prior security interests in the transition property perfected in the manner provided in this section. 

30 lbl The commission may require in the financing order creating the transition property that in the 
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event of default by the utility in payment of revenue arising with respect to the transition property, the 

2 commission and any successor to the commission, upon the application by a pledgee or assignee of the 

3 transition property and without limiting any other remedies available to the pledgees or transferees by 

4 reason of the default shall order the sequestration and payment to the pledgee or assignee of the proceeds 

5 of the transition property. An order must remain in full force and effect notwithstanding any bankruptcy, 

6 reorganization, or other insolvency proceedings with respect to the public utility or a debtor, pledgor, or 

7 transferor of the transition property. 

8 (c) Any sum in excess of amounts necessary to pay principal, premium, if any, interest, costs, and 

9 arrearages on the transition bonds and other costs arising under the security agreement must be remitted 

10 to the debtor or to the pledgor as provided in the security agreement. 

11 ( 16) (a) A transfer of transition property by a utility to an assignee or by the assignee to another 

12 assignee that the parties have in the governing documentation expressly stated to be a sale or other 

13 absolute transfer in a transaction approved or authorized in a financing order must be treated as an absolute 

14 transfer of all of the transferor's right, title, and interest, as in a true sale, and not as a pledge or other 

15 financing of the transition property, other than for federal and state income and franchise tax purposes. 

16 (b) Granting to transition bondholders a preferred right to revenue of the utility or the provision by 

17 the utility or an assignee of other credit enhancement with respect to transition bonds may not impair or 

18 negate the characterization of any transfer as a true sale, other than for federal and state income and 

19 franchise tax purposes. 

20 (c) Notwithstanding the provisions of this subsection (16), for state tax purposes, a transfer must 

21 be treated as a pledge or other financing unless the governing documentation or transfer specifically states 

22 that transfer is intended to be treated otherwise. The characterization of the transfer as a true sale or other 

23 absolute transfer in the governing documentation of a transfer is not intended to prejudice the 

24 characterization of the transfer as a pledge or other financing for federal tax purposes. 

25 ( 17) A sale, assignment, or other transfer of transition property may only be considered perfected 

26 as against any third person, including any judicial lien creditor, when both of the following have taken place: 

27 (a) the financing order authorizing the fixed transition amounts included in the transition property 

28 has become effective in accordance with subsection (2); and 

29 (b) an assignment of the transition property, in writing, has been executed and delivered to the 

30 transferee. 
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( 18l (al As between bona fide assignees of the same right for value without notice, the assignee 

2 first filing a financing statement with the commission in accordance with procedures that the commission 

3 may establish has priority. The financing statement must name the assignor of the transition property as 

4 debtor and must identify the transition property. Any description of the transition property is sufficient if 

5 the description refers to the financing order creating the transition property. The commission may require 

6 the assignor or the assignee to make other filings with respect to the transfer in accordance with 

7 procedures that the commission may establish, but these filings may not affect the perfection of the 

8 transfer. 

9 (bl Any successor to the utility, whether pursuant to any bankruptcy, reorganization, or other 

1 O insolvency proceeding or pursuant to any merger, sale, or transfer, by operation of law, or otherwise, shall 

11 perform and satisfy all obligations of the utility pursuant to this section in the same manner and to the same 

12 extent as the utility, including but not limited to collecting and paying to the assignee or pledgee, as the 

13 case may be, revenue arising with respect to the transition property sold, assigned, transferred, or pledged 

14 to secure transition bonds. 

15 (19l Transition property or any right, title, or interest of a utility, assignee, or pledgee described in 

16 the definition of transition property, whether before or after the issuance of a financing order, does not 

17 constitute an account or general intangibles under 30-9-106. Any right, title, or interest pertaining to a 

18 financing order, including the interest pertaining to a financing order, along with the associated transition 

19 property and any revenue, collections, claims, payments, money, or proceeds of or arising from fixed 

20 transition amounts pursuant to the financing order, may not be considered proceeds of any right, title, or 

21 interest other than in the order and the transition property arising from the order. 

22 (20) The lien under this section is enforceable against the pledger and all third parties, including 

23 judicial lien creditors, subject only to the rights of any third parties holding security interests in the transition 

24 property previously perfected in the manner described in this section if value has been given by the 

25 purchasers of transition bonds. A perfected lien in transition property is a continuously perfected security 

26 interest in all revenue and proceeds arising with respect to the associated transition property, whether or 

27 not revenue has been accrued. Transition property constitutes property for the purposes of contracts 

28 securing transition bonds, whether or not the related revenue has accrued. The lien created under this 

29 section is perfected and ranks before any lien, including any judicial lien, that subsequently attaches to the 

30 transition property, to the fixed transition costs, and to the financing order and any rights created by the 
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12 
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14 

15 

16 

17 

18 

19 

order or any proceeds of the order. The relative priority of a lien created under this section is not defeated 

or adversely affected by changes to the financing order or to the fixed transition amounts payable by any 

customer. 

(21) The commission shall establish and maintain a separate system of records to reflect the date 

and time of receipt of all filings made under this section and may provide that transfers of transition 

property to an assignee be filed in accordance with the same system. 

(22) Any sale, assignment, or other transfer of transition property or any pledge of transition 

property is exempt from any state or local sales, income, transfers, gains, receipts, or similar taxes. 

123) The transition bonds issued under (sections 1 through 31] are exempt from the provisions of 

Title 30, chapter 10, but copies of all prospectus and disclosure documents must be deposited for public 

inspection with the state securities commissioner. 

(24) The granting, perfection, and priority of security interests with respect to transition property 

and the proceeds thereof are governed by this section rather than Title 30, chapter 9. 

(25) UPON THE PAYMENT IN FULL OF TRANSITION BOND PRINCIPAL AND INTEREST, THE 

UTILITY SHALL DISCONTINUE CHARGING AND COLLECTING THE COMPETITIVE TRANSITION CHARGE 

ASSOCIATED WITH THAT PORTION OF THE UTILITY'S APPROVED TRANSITION COSTS. 

Section 32. Section 15-6-137, MCA, is amended to read: 

"15-6-137. Class seven property -- description -- taxable percentage. { 1) Class seven property 

20 includes: 

21 (a) all property used and owned by persons, firms, corporations, or other organizations that are 

22 engaged in the business of furnishing telephone communications exclusively to rural areas or to rural areas 

23 and cities and towns of 800 persons or less; 

24 lb) all property owned by cooperative rural electrical and cooperative rural telephone associations 

25 that serve less than 95% of the electricity consumers or telephone users within the incorporated limits of 

26 a city or town, except rural electric cooperative properties described in 15-6-141 ( 1 )(a); 

27 {c) electric transformers and meters; electric light and power substation machinery; natural gas 

28 measuring and regulating station equipment, meters, and compressor station machinery owned by 

29 noncentrally assessed public utilities; and tools used in the repair and maintenance of this property. 

30 12) To qualify for this classification, the average circuit miles for each station on the telephone 
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communication system described in subsection (l)(b) must be more than 1 mile. 

(3) Class seven property is taxed at B% of its market value." 

Section 33. Section 15-6-141, MCA, is amended to read: 

S80390.03 

2 

3 

4 

5 "15-6-141. Class nine property -- description -- taxable percentage. ( 1) Class nine property 

6 includes: 

7 (a) centrally assessed electric power companies' allocations, including, if congress passes legislation 

8 that allows the state to tax property owned by an agency created by congress to transmit or distribute 

9 electrical energy, allocations of properties constructed, owned, or operated by a public agency created by 

1 O the congress to transmit or distribute electric energy produced at privately owned generating facilities+, 

11 not including rural electric cooperatives+;. However, aroportios af rural electric sooaorati,.0s 

12 COOPERATIVES' PROPERTY USED FOR THE SOLE PURPOSE OF serving CUSTOMERS REPRESENTING less 

13 than 95% of the electric consumers located within the incorporated limits of a city or town of more than 

14 3,500 persons in which a centrally assessed electric power company also owns property al'& IS included. 

1 5 (b) allocations for centrally assessed natural 1~as companies having a major distribution system in 

16 this state; and 

17 (c) centrally assessed companies' allocations except: 

1 8 (i) electric power and natural gas companies' property; 

1 9 (ii) property owned by cooperative rural electric and cooperative rural telephone associations and 

20 classified in class five; 

21 (iii) property owned by organizations providing telephone communications to rural areas and 

22 classified in class seven; 

23 (iv) railroad transportation property included in class twelve; and 

24 (v) airline transportation property included in class twelve. 

25 (2) Class nine property is taxed at 12% of market value." 

Section 34. Section 69-5-101, MCA, is amended to read: 

26 

27 

28 "69-5-101. Short title. This part shall ea 1§ known and may be cited as the "Territorial Integrity 

29 Act of 1 Q71 "." 

30 
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Section 35. Section 69-5-102, MCA, is amended to read: 

2 "69-5-102. Definitions. When used in this part, the following definitions apply: 

3 I 1) "Commoroial promises" means tl:io promises whore tho ti1c1sinoss of sellin§, warol:iousin§, or 

4 distritiutin§ a sommodity or otl:ier business aotivity is sarried on or professional or otl:ior ssrvisos are 

5 rondo rod. "Agreement" means a written agreement between two or more electric facilities providers that 

6 identifies the geographical area to be served exclusively by each electric facilities provider that Is a party 

7 to the agreement and any terms and conditions pertinent to the agreement. 

8 (2) "Electric cooperative" means a rural electric cooperative organized under Title 35, chapter 18, 

9 or a foreign corporation admitted thereunder to do business in Montana. 

10 (3) "Electric supplier facilities provider" means any olostrisal utility and any olostris sooporativo that 

11 provides electric service facilities to the public. 

12 (41 "Electric service facilities" means any distribution or transmission system or related facility 

13 necessary to provide electricity to the premises, including lines. 

14 +4-H.fil. "Electric utility" means a person, firm, or corporation other than an electric cooperative 

15 wl:iish f1c1rnishos olostrisal that provides electric service facilities to the public. 

16 (el "lnd1c1strial promises" moans tl:io promises whore an ind1c1strial astivity is sarriod on, inoludin13 

17 b1c1t not limited to tl:io operation of fastorios, mills, masl:iino sl:iops, mines, oil wells, refineries, p1c1mpin§, 

18 sleanin§ and dyoin§ works, sroameries, oanneries, stoskyards, feedlots, militar~' installations, or otl:ior 

1 9 Bl(trastivo, fatirisatin§, or prosossin!l aotivitios. 

20 16) "Line" means any electric fil!.PQ!.y conductor oporatin§ at a nominal volta§o level of 34,600 volts 

21 or loss, msasmod phase to phase. 

22 !7) "Premises" means a building, residence, structure, or facility to which olootrioity is tioin§ electric 

23 service facilities are provided or is are to be fmnisl:ioa; pro,,idod, tl:iat installed; however, two or more 

24 buildings, structures, or facilities WRiGfl that are located on one tract or contiguous tracts of land and that 

25 are 1c1tilieod used by one electric consumer for farming, business, commercial, industrial, institutional, 

26 governmental, or trailer court purposes &i=lall must together constitute one premises, except that any &HGR 

27 building, structure, or facility, other than a trailer court, &i=lall may not, together with any other building, 

28 structure, or facility, constitute one premises if the electric service to it is separately metered and the 

29 charges for &HGR that service are calculated independently of charges for service to any other building, 

30 structure, or facility. 
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(8) "Utility" means a public utility regulated by the commission pursuant to Title 69, chapter 3, or 

2 a utility qualifying as an electric cooperative pursuant to Title 35, chapter 18." 

Section 36. Section 69-5-104, MCA, is amended to read: 

3 

4 

5 "69-5-104. Continuation of sor¥iso electric service facilities to existing consumers.~ Each 

6 electric S1:Jpplior service facilities provider shall ha¥o has the right to 6ef¥e provide electric service facilities 

7 to all premises being served by it or to which any of its facilities are attached on Febr1:Jar~' 1, 1971 !the 

8 effective date of this act)." 

Section 37. Section 69-5-105, MCA, is amended to read: 

9 

10 

11 "69-5-105. Service to new consumers. ( 1) Subject to 09 6 1 0e this part, the electric SlJpplier 

12 facilities provider having a line nearest the premises, as measured in accordance with subsection (2), shall 

13 6ef¥e provide electric service facilities to the premises initially requiring service after FebrlJary 1, 1971 !the 

14 effective date of this act), which creates a rebuttable presumption that the nearest line is the least-cost 

15 electric service facility to the new customer. However, a customer or another electric facilities provider 

16 may rebut the presumption, and another electric facilities provider may provide the electric service facilities 

17 if it can do so at less cost. 

18 (2) All measurements under this part &Hall must be made on the shortest straight line wl=lioo that 

19 can be drawn from the conductor nearest the premises to the nearest permanent portion of the premises. 

20 Gonstr1'lstion power for 1c1reR1isos to be oonstr1'loted shall be S1'lpplioEI b~< tho elootris S1'llc!Plior ha¥in!:J tho rii:jht 

21 to ser>,co the 00R1plot0El proR1ises. 

22 (31 If the electric facilities providers are unable to reach agreement as to which electric facilities 

23 provider can provide electric service facilities at least cost, an independent consultant engineer agreeable 

24 to both electric facilities providers or, in the event of failure of the electric facilities providers to agree on 

25 a consultant engineer, an independent consultant engineer selected by the district court having jurisdiction, 

26 as provided in 69-5-110, shall determine which electric facilities provider can extend its lines to the 

27 consumer at the least cost. The cost of those engineering services must be paid equally by the electric 

28 facilities providers involved." 

29 

30 Section 38. Section 69-5-106, MCA, Is amended to read: 
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"69-5-106. & 0F'Jioe Electric service facilities to iRdustFial BF oammeFoial f'IFemisas large customers. 

2 I 1 I An electric utility has the rig ht to furnish electric service facilities to any industrial or commerciai 

3 premises if the estimated connected load for full J,lafl-t operation at sush industrial or sommors1al the 

4 premises will be 400 kilowatts or larger within 2 years from the date of initial service provided 6tlGR and 

5 if the electric utility can extend its ltfle& facilities to sush industrial or sommersial the premises at less cost 

6 to the electric utility or the im.hJstrial or sommersial customer than the electric cooperative cost. The 

7 estimated connected load &h.all must be determined from the plans and specifications prepared tor 

8 construction of the premises or, if 6tlGR an estimate is not available, &h.all must be determined by agreement 

9 of the electric supplier facilities provider and the customer. The fact that the actual connected load after 

10 2 years from the date of initial service is less than 400 kilowatts does not affect the right of the electric 

11 supplier facilities provider initially providing electric service facilities to continue to provide electric service 

12 facilities to 6tlGR the premises. 

13 (21 An independent consultant engineer agreeable to both electric suppliers facilities providers or, 

14 in the event of failure of the electric suppliers facilities providers to agree on a consultant engineer, an 

15 independent consultant engineer selected by the district court having jurisdiction, as provided in 69-5-110, 

16 shall determine which electric supplier facilities provider can extend its liRes to the consumer facilities at 

17 the least cost to the utility. The cost of 6tlGR those engineering services &h.all must be paid equally by the 

18 electric suppliers facilities providers involved. 

19 (3) ~lo premises other than another sush sommersial or industrial premises shall se ser>,ed from 

20 a line sonstrusted under this section " 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 39. Section 69-5-107, MCA, is amended to read: 

"69-5-107. iBF"'iGo to llFOIIBFt\• owRod ll•f elostFis s1:1pplier Customer-owned- facilities. ~lothing in 

69 6 103 through 69 6 106 shall restrict the right of an olostris supplier to furnish elostris ser11 ise to any 

property ownoEI lly tho olestris su11plier. This part may not limit a customer's right to construct, own, or 

operate electric service facilities for the customer's own use, and construction, ownership, or use may not 

cause the customer to be considered a utility. A customer may not duplicate existing electric service 

facilities." 

Section 40. Section 69-5-108, MCA, Is amended to read: 
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2 

3 

4 

5 

6 

7 

8 
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14 
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27 
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"69-5-108. Agreements between electric s11ppli □ Fs as to sonise aFeas facilities providers. 

~Jotwithstaneing tho 13rovisions of 6Q e 103 through 6Q e 1 OQ, an olootrio s11pplior n=1a~• furnish oloctr10 

soP•ioo to any oonsun=1or at any 13ron=1isos being sor\•Od by another oloctrio su1313lier u13on written agro0n=1om 

of tho affostoG olootris su1313liors or at 13ron=1ises that another olootrio su1313lior has tho rightto sor>•o 13ursuant 

to this 13art, upon writton a§reon=1ont of tho affoctecl olootris s1c1p13liors. Utilities may enter into agreements 

that identify the geographical area to be exclusively served by each electric facilities provider that is party 

to the agreement, overriding the provisions of 69-5-105 and 69-5-107. If an agreement is approved by the 

commission pursuant to this part, the agreement is valid and binding on all electric facilities providers and 

all customers, except those provided for in 69-5-106." 

Section 41. Section 69-5-109, MCA, is amended to read: 

"69-5-109. Special provisions for annexed areas. V\'ith ros13oot to sor,;ioo in aroas whioh aro 

annoxoe to inoor13oratoG n=11cmisipalitios ha1,ing a 130pulation in oxsoss of 3,600 13orsons, olostris su13pliors 

havo rights ans aro suojost to rostristions as fallows: 

( 1) Every olootrio su1313lior has tho right to servo all pron=1isos boing sorvacl oy it on the Gato of 

an naxation. 

12) l\n olostris soo13orativo Goos not ha\'O tho ri§ht to servo any 13ron=1isos initiallv ro~uirin§ sor\•iso 

on or aftor the Gata of annexation. Tho rastristion statoG in this subsaotion doos not ap13lv to insorporatocl 

n=1unisi13alitios in whioh Qe% or more of tho 13ron=1is0s ',"BFO sor>,od ey an olootrio 000130rati\'O on Foornari,· 

1, 1 Q71. ( 1) Electric facilities providers providing electric service facilities in or near areas that are 

incorporated municipalities having a population in excess of 3,500 persons and having annexed areas since 

1985 or having existing municipal planning zones on [the effective date of this act] shall enter into 

agreements dividing the annexed and planning zone areas into exclusive service territories and shall submit 

the agreements to the commission for approval, pursuant to this part. 

(2) The agreements do not apply to electric service facilities with loads of 400 kilowatts or greater. 

Agreements must be based on the location of facilities in place on [the effective date of this act]. 

(3) If electric facilities providers have failed to negotiate agreements within 1 year from the 

[effective date of this act], the commission shall divide the annexed and planning zone areas into exclusive 

service territories, using the considerations pursuant to [section 44). 

(4) Until agreements are final, electric service facilities to new customers will be provided pursuant 
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to 69-5-105." 

Section 42. Section 69-5-110, MCA, is amended to read: 

2 

3 

4 "69-5-110. Jurisdiction of district courts over disputes. The district courts of the county or 

5 counties within which the premises or lines involved in any dispute are located &Rall have jurisdiction under 

6 this part over all electric SLJflf)liers facilities providers subject to the flFB"isiens ther00f this part.·· 

7 

8 Section 43. Section 69-5-111, MCA, is amended to read: 

9 "69-5-111. Judicial remedies. (1) Whenever it shall af)f)ear that any an electric Stlflf)lisr facilities 

10 provider is failing or omitting or about to fail or omit to do anything required of it by this part or is doing 

1 1 or is about to do anything or to permit anything to be done contrary to or in violation of this part, 3f\V the 

12 electric SkJflf)lier facilities provider affected theretiy shall haYe the ri§ht ts may file a complaint in the district 

13 court bfie#y- setting forth the acts or omissions complained of and requesting an injunction. 

14 (2) If an affidavit showing that grounds exist therefsr that an electric facilities provider is in 

15 violation of this part is filed with the complaint, a temporary restraining order &Rall must be issued without 

16 notice. A copy of the temporary restraining order, complaint, and affidavit &Rall must be served upon the 

17 defendant, together with an order to show cause why the temporary restraining order should not be made 

18 permanent, within 5 days after issuance of the temporary restraining order. The hearing on the order to 

19 show cause must be held at a date specified therein in the order, ,.,,hish shall and may not be more than 

20 10 days after service thernsf of the order and sHall must take precedence over all matters pending before 

21 the district court. A judgment making the injunction permanent or dissolving the temporary restraining order 

22 theretefsre that was issued and dismissing the complaint must be made not later than before 10 days after 

23 the hearing on the order to show cause. 

24 (3) Any party aggrieved by the order may appeal to the supreme court of Montana by filing a notice 

25 of appeal in the district court within 20 days from entry of the order. The appeal must be perfected within 

26 20 days thereafter after filing the notice of appeal and sHall must take precedence over all matters pending 

27 before the supreme court of Montana." 

28 

29 NEWS ECTION. Section 44. Commission jurisdiction over agreements. ( 1) All agreements between 

30 electric facilities providers must be submitted to the commission for approval. Each agreement must clearly 
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28 

identify the geographical area to be served by each electric facilities provider. The submission must include: 

(a) a map and a written description of the area; AND 

(b) the terms and conditions pertaining to the implementation of the agreement-;0 

(2) WHENEVER AN AGREEMENT INVOLVES THE EXCHANGE OR TRANSFER OF CUSTOMERS 

WITHIN SERVICE TERRITORIES, THE FOLLOWING MUST ALSO BE INCLUDED WITH THE AGREEMENT 

SUBMISSION: 

+,;J.1A]_ the number and class of customers to be transferred; 

AAifil assurance that the affected customers have been contacted and have received a written 

explanation of the difference in rates; and 

~~ information with respect to the degree of acceptance by affected customers, such as the 

number in favor of and those opposed to the transfer. 

rnru In approving agreements, the commission shall consider but not be limited to consideration 

of: 

(a) the reasonable likelihood that the agreement, in and of itself, will not cause a decrease in the 

reliability of electric service to the existing or future ratepayers of any electric facilities provider party of 

the agreement; and 

(b) the reasonable likelihood that the agreement will eliminate existing or potentially uneconomic 

duplication of electric service facilities. 

Wi.1.1 An agreement approved by the commission is valid and enforceable, and except as provided 

in 69-5-106, an electric facilities provider may not offer, construct, or extend electric service facilities into 

an exclusive territory. 

{4-H,fil The commission shall state its findings and conclusions for approving or disapproving an 

agreement and shall render a decision within 90 days of receipt of the agreement. The electric facilities 

providers submitting the ag_reement to the commission shall act according to the agreement until a decision 

is rendered. 

~ifil Upon approval of the agreement, any modification, changes, or corrections to this agreement 

must be approved by the commission. 

49tlli The commission may promulgate rules to administer this part consistent with the 

29 requirements of this part. 

30 
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NEW SECTION. Section 45. Repealer. Section 69-5-103, MCA, is repealed. 

2 

SB0390.03 

3 NEW SECTION. Section 46. Saving clause. [This act] does not affect rights and duties that 

4 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

5 act]. 

6 

7 NEW SECTION. Section 47. Severability. If a part of [this act] is invalid, all valid □arts that are 

8 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

9 applications, the part remains in effect in all valid applications that are severable from the invalid 

1 O applications. 

11 

12 NEW SECTION. Section 48. Codification instructions. (1 l [Sections 1 through 31] are intended 

13 to be codified as an integral part of Title 69, and the provisions of Title 69 apply to [sections 1 through 31]. 

14 (2) [Section 44] is intended to be codified as an integral part of Title 69, chapter 5, part 1, and the 

15 provisions of Title 69, chapter 5, part 1, apply to [section 44]. 

16 

17 

18 

NEW SECTION. Section 49. Effective date. [This act] is effective on passage and approval. 

-END-
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1 SENATE BILL NO. 390 

SB0390.04 
APPROVED BY COM ON 
APPROPRIATIONS 

2 INTRODUCED BY THOMAS, QUILICI, HARP, BERGSAGEL, SLITER, MOLNAR, BEAUDRY, MASOLO, 

3 GRINDE, MAHLUM, MENAHAN, DEVLIN, SHEA, CHRISTIAENS, SIMPKINS, STANG, DEPRATU, 

4 L. TAYLOR, HARRINGTON, BOOKOUT-REINICKE, STORY, OHS, PAVLOVICH, DEVANEY, JABS, 

5 REHBEIN, KEATING, TOEWS, TROPILA, ORR, FOSTER, LYNCH, GALVIN, MCCARTHY, BECK, RYAN, 

6 EMERSON, KITZENBERG, DEBRUYCKER, HERTEL, MILLS, GRADY, HALLIGAN, M. TAYLOR, 

7 GROSFIELD, WILSON, NELSON, CLARK, TASH, BISHOP, BENEDICT, SPRAGUE, COLE, MOHL, ELLIS, 

8 JENKINS, KOTTEL, WYATT, DENNY 

9 

10 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY ESTABLISHING RESTRUCTURING REQUIREMENTS 

11 FOR MONTANA'S ELECTRIC UTILITY INDUSTRY; PROVIDING CUSTOMER CHOICE; GENERALLY REVISING 

12 THE TERRITORIAL INTEGRITY LAWS; REMOVING CERTAIN RURAL ELECTRIC COOPERATIVE PROPERTIES 

13 FROM CLASS SEVEN PROPERTY; INCLUDING CERTAIN RURAL ELECTRIC COOPERATIVE PROPERTIES 

14 IN CLASS NINE PROPERTY; APPROPRIATING FUNDS FOR THE ACTIVITIES OF THE TRANSITION 

15 ADVISORY COMMITTEE ON ELECTRIC UTILITY INDUSTRY RESTRUCTURING: IMPOSING A FEE ON 

16 ELECTRIC UTILITY COMPANIES TO SUPPORT THE ACTIVITIES OF THE TRANSITION ADVISORY 

17 COMMITTEE: AMENDING SECTIONS 15-6-137, 15-6-141, 69-5-101, 69-5-102, 69-5-104, 69-5-105, 

18 69-5-106, 69-5-107, 69-5-108, 69-5-109, 69-5-110, AND 69-5-111, MCA; REPEALING SECTION 

19 69-5-103, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

20 

21 STATEMENT OF INTENT 

22 A statement of intent is required because this bill provides the public service commission with 

23 rulemaking authority. 

24 

25 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

26 

27 NEW SECTION. Section 1. Short title. [Sections 1 through 31 I may be cited as the "Electric Utility 

28 Industry Restructuring and Customer Choice Act". 

29 

30 NEW SECTION. Section 2. Legislative findings and policy. The legislature finds and declares the 

\
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1 following: 

2 I 1) The generation and sale of electricity is becoming a competitive industry. 

3 12) Montana customers should have the freedom to choose their supplier of electricity and related 

4 services in a competitive market as soon as administratively feasible. Affording this opportunity serves the 

5 public interest. 

6 13) The INTERESTS OF MONTANA CONSUMERS SHOULD BE PROTECTED AND THE financial 

7 integrity of electrical utilities should be fostered WI-IIUi ReCOGNIZIMG Tl-le INTl!iRe8T8 Of MO~H/\M/\ 

8 CO~l811MeR8. 

g (4) The public interest requires the continued protection of consumers through: 

1 O la) Ii censure of electricity suppliers; 

11 (b) provision of information to consumers regarding electricity supply service; 

12 (cl provision of a process for investigating and resolving complaints; 

13 (d) continued funding for public purpose programs for: 

14 (il cost-effective local energy conservation; 

15 (ii) low-income customer weatherization; 

16 (iii) renewable resource PROJECTS AND applications; 

17 liv) research and development programs related to energy conservation and renewables; 

18 lvl market transformation; and 

19 lvi) low-income energy Di# assistance; 

20 le) assurance of service reliability and quality; and 

21 (f) prevention of anticompetitive and abusive activities. 

22 (5) A UTILITY IN THE STATE OF MONTANA MAY NOT BE ADVANTAGED OR DISADVANTAGED 

23 IN THE COMPETITIVE ELECTRICITY SUPPLY MARKET. INCLUDING THE CONSIDERATION OF THE 

24 EXISTENCE OF UNIVERSAL SYSTEM BENEFITS PROGRAMS AND THE COMPARABLE LEVEL OF FUNDING 

25 FOR THOSE PROGRAMS THROUGHOUT THE REGIONS NEIGHBORING MONTANA. 

26 

27 NEW SECTION. Section 3. Definitions. As used in [sections 1 through 311, unless the context 

28 requires otherwise, the following definitions apply: 

29 (1) "Aggregator'' or "market aggregator" means an entity, licensed by the commission, that 

30 aggregates retail customers and purchases electric energy and takes title to electric energy as an 
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intermediary for sale to retail customers. 

2 12) "Assignee" means any entity, including a corporation, partnership, board, trust, or financing 

3 vehicle, to which a utility assigns, sells, or transfers, other than as security, all or a portion of the utility's 

4 interest in or right to transition property. The term also includes an entity, corporation, public authority, 

5 partnership, trust or financing vehicle, to which an assignee assigns, sells, or transfers, other than as 

6 security, the assignee's interest in or right to transition property. 

7 13) "Board" means the board of investments created by 2-15-1808. 

8 (4) "Broker" or "marketer" means an entity, licensed by the commission, that acts as an agent or 

9 intermediary in the sale and purchase of electric energy but that does not take title to electric energy. 

10 (5) "Cooperative utility" means: 

11 (a) a utility qualifying as an electric cooperative pursuant to Title 35, chapter 18; OR 

12 (b) an existing municipal ELECTRIC utility as of [the effective date of this act].;-EH=0 

13 {el a feElerally owneEI and losally FAana§ed elestris 1c1tility in the state of ~4entana that is operated 

14 1c1nEler sentrast between a feElerally rese§niiee Indian tribe and the Unites States. 

15 (6) "Customer" or "consumer" means a retail electric customer or consumer. THE UNIVERSITY OF 

16 MONTANA, PURSUANT TO 20-25-201 (1 ), AND MONTANA STATE UNIVERSITY, PURSUANT TO 

17 20-25-201 (2), ARE EACH CONSIDERED A SINGLE RETAIL ELECTRIC CUSTOMER OR CONSUMER WITH 

18 A SINGLE INDIVIDUAL LOAD. 

19 (7) "Distribution facilities" means those facilities by and through which electricity is received from 

20 a transmission services provider and distributed to the customer and that are controlled or operated by a 

21 distribution services provider. 

22 (8) "Distribution services provider" means a person controlling or operating distribution facilities for 

23 distribution of electricity to the public. 

24 (9) "Electricity supplier" means any person, including aggregators, market aggregators, brokers, and 

25 marketers' offering to sell electricity to retail customers in the state of Montana. 

26 ( 10) "Financing order" means an order of the commission adopted in accordance with [section 31] 

27 that authorizes the imposition and collection of fixed transition amounts and the issuance of transition 

28 bonds. 

29 ( 11) (a) "Fixed transition amounts" means those nonbypassable rates or charges, including but not 

30 limited to: 
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(i) distribution; 

2 (ii) connection; 

3 (iii) disconnection; and 

4 (iv) termination rates and charges that are authorized by the commission in a financing order to 

5 permit recovery of transition costs and the costs of recovering, reimbursing, financing, or refinancing the 

6 transition costs and acquiring transition property through a plan approved by the commission in the 

7 financing order, including the costs of issuing, servicing, and retiring transition bonds. 

8 lb) If requested by the utility in the utility's application for a financing order, fixed transition 

9 amounts must include nonbypassable rates or charges to recover federal and state taxes in which the 

10 transition cost recovery period is modified by the transactions approved in the financing order. 

11 (12) "Functionally separate" means a utility's separation of the utility's electricity supply, 

12 transmission, distribution, and unregulated retail energy services assets am:l operations. 

13 ( 13) "Local governing body" means a local board of trustees of a rural electric cooperative. 

14 ( 14) "Low-income customer" means those energy consumer households and families with incomes 

15 at or below industry-recognized levels that qualify those consumers for low-income energy-related 

16 assistance. 

17 (15) "Nonbypassable rates or charges" means rates or charges approved by the commis~ion 

18 imposed ev ON a customer to pay the customer's share of transition costs or universal system benefits 

19 program costs even if the customer has physically bypassed either the utility's transmission or distribution 

20 facilities. 

21 (16) "Pilot program" means a program using a representative sample of residential and small 

22 commercial customers to assist in developing and offering customer choice of electric supply for all 

23 residential and commercial customers. 

24 (17) "Public utility" means any electric utility regulated by the commission pursuant to Title 69, 

25 chapter 3, on [the effective date of this act), including the public utility's successors or assignees. 

26 

27 

28 

29 

30 

(181 "Transition bondholder" means a holder of transition bonds including trustees, collateral 

agents, and other entities acting for the benefit of that holder. 

( 19) "Transition bonds" means any bond, debenture, note, interim certificate, collateral, trust 

certificate, or other evidence of indebtedness or ownership ISSUED BY THE BOARD OR OTHER 

TRANSITION BONDS ISSUER that is secured by or payable from fixed transition amounts or transition 
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1 property. Proceeds from transition bonds must be used to recover, reimburse, finance, or refinance 

2 transition costs and to acquire transition property. 

3 (20) "Transition charge" means a nonbypassable rate or charge to be imposed on a customer to pay 

4 the customer's share of transition costs. 

5 (211 "Transition cost recovery period" means the period beginning on July 1, 1998, and ending 

6 when a utility customer does not have any liability for payment of transition costs. 

7 (22) "Transition costs" means: 

8 (a) a public utility's net verifiable generation-related and electricity supply costs, including costs 

9 of capital, that become unrecoverable as a result of the implementation of [sections 1 through 311 or of 

10 federal law requiring retail open access or customer choice. 

11 (bl those costs that include but are not limited to: 

12 (ii regulatory assets and deferred charges that exist because of current regulatory practices and can 

13 be accounted for up to the effective date of the commission's final order regarding a public utility's 

14 transition plan AND CONSERVATION INVESTMENTS MADE PRIOR TO UNIVERSAL SYSTEM BENEFITS 

15 CHARGE IMPLEMENTATION; 

16 (ii) nonutility and utility power purchase contracts, including qualifying facility contracts; 

17 (iii) existing generation investments and supply commitments or other obligations incurred before 

18 [the effective date of this act) AND COSTS ARISING FROM THESE INVESTMENTS AND COMMITMENTS; 

19 (iv) the costs associated with aw; renegotiation or buyout of the existing nonutility and utility power 

20 purchase contracts, including qualifying facilities and all costs, expenses, and reasonable fees related to 

21 issuing transition bonds; and 

22 (vl the costs of refinancing and retiring of debt or equity capital of the public utility and associated 

23 federal and state tax liabilities or other utility costs for which the use of transition bonds would benefit 

24 customers. 

25 (23) "Transition period" means the period beginning on July 1, 1998, and ending on July 1, 2002, 

26 unless otherwise extended pursuant to [sections 1 through 31 I, during which utilities may phase in 

27 customer choice of electricity supplier. 

28 (24) "Transition property" means the property right created by a financing order including without 

29 limitation the right, title, and interest of a utility, assignee, or other issuer of transition bonds to all revenue, 

30 collections, claims, payments, money, or proceeds of or arising from or constituting fixed transition 
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amounts that are the subject of a financing order including those nonbypassable rates and other charges 

2 and fixed transition amounts that are authorized by the commission in the financing order to recover 

3 transition costs and the costs of recovering, reimbursing, financing, or refinancing the transition costs and 

4 acquiring transition property including the costs of issuing, servicing, and retiring transition bonds. Any 

5 right that a utility has in the transition property before the utility's sale or transfer or any other riyht created 

6 under this section or created in the financing order and assignable under [sections 1 through 31] or 

7 assignable pursuant to a financing order is only a contract right. 

8 (25) "Transmission facilities" means those facilities that are used to provide transmission services 

9 as determined by the federal energy regulatory commission and the commission. 

10 (26) "Transmission services provider" means a person controlling or operating transmission facilities. 

11 (27) "Universal system benefits charge" means a nonbypassable rate or charge to be imposed on 

12 a customer to pay the customer's share of universal system benefits program costs. 

13 (28l "Universal system benefits programs" means public purpose programs for: 

14 (a) cost-effective local energy conservation; 

15 (b) low-income customer weatherization; 

16 (cl renewable resource PROJECTS AND applications, including those that capture unique social and 

17 energy system benefits or provide transmission and distribution system benefits; 

18 (d) research and development programs related to energy conservation and renewables; 

19 (el market transformation designed to encourage competitive markets for public purpose programs; 

20 and 

21 (f) low-income energy biU assistance as 3fl1H8'r8d by the oernrnissien. 

22 129) "Utility" means any public utility or cooperative utility. 

23 

24 NEW SECTION. Section 4. Pilot programs. (1) Except as provided in [sections 5(4) and 201, 

25 beginning July 1, 1998, utilities shall conduct pilot programs using a representative sample of their 

26 residential and small commercial customers. A report describing and analyzing the results of the pilot 

27 programs must be submitted to the commission and the transition advisory committee established in 

28 [section 29] on or before July 1, 2000. 

29 (2l Utilities shall use pilot programs to gather necessary information to determine the most effective 

30 and timely options for providing customer choice. Necessary information includes but is not limited to: 
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(a) the level of demand for electricity supply choice and the availability of market prices for smaller 

2 customers; 

3 (b) the best means to encourage and support the development of sufficient markets and bargaining 

4 power for the benefit of smaller customers; 

5 {c) the electricity suppliers' interest in serving smaller customers and the opportunities in providing 

6 service to smaller customers; and 

7 (d) experience in the broad range of technical and administrative support matters involved in 

8 designing and delivering unbundled retail services to smaller customers. 

9 

10 NEW SECTION. Section 5. Public utility -- transition to customer choice -- waiver. { 1) A public 

11 utility shall, except as provided in this section, adhere to the following deadlines: 

12 {a) On or before July 1, 1998, all customers with individual loads greater than 1,000 kilowatts and 

1 3 for loads of the same customer with individual loads at a meter greater than 300 kilowatts that aggregate 

14 to 1,000-kilowatts or greater must have the opportunity to choose an electricity supplier. 

15 {b) Subject to subsection (2), and as soon as is administratively feasible but before July 1, 2002, 

16 all other public utility customers must have the opportunity to choose an electricity supplier. 

17 (21 (a) Except as provided for in subsection (3), the commission may determine that additional time 

18 is necessary for customers identified in subsection (1 ){bl; however, the implementation of full customer 

19 choice may not be delayed beyond July 1, 2004. 

20 (bl A determination by the commission that additional time is necessary for subsection ( 1 )(b) 

21 customers must be made at least 60 days in advance of the scheduled date and must be based on one or 

22 more of the following considerations: 

23 (i) implementation would not be administratively feasible; 

24 (ii) implementation would materially affect the reliability of the electric system; or 

25 {iii) Montana customers or electricity suppliers would be disadvantaged due to lack of a competitive 

26 electricity supply market. 

27 (3) Except as provided in [sestioA SECTIONS 22 AND 34 THROUGH 44], a public utility currently 

28 doing business in Montana as part of a single integrated multistate operation, no portion of which lies within 

29 the basin of the Columbia River may: 

30 la) defer compliance with d=iis sestieA [SECTIONS 1 THROUGH 31 l until a time that the public utility 
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1 can reasonably implement customer choice in the state of the public utility's primary service territory except 

2 that the public utility shall file a transition plan pursuant to [section 61 to provide transition to customer 

3 choice on or before July 1, 2002, and must have completed the transition period to customer choice by 

4 July 1, 2006; and 

5 (b) petition the commission to delay the public utility's transition plan filing until July 1, 2004. 

6 (4) Upon a request from a public utility with fewer than 50 customers, the commission shall waive 

7 compliance with the requirements of [sections 4, 6 THROUGH 12, 22, and this section]. 

8 

9 NEW SECTION. Section 6. Public utility -- transition plans. (1) All public utilities, pursuant to 

1 O [sections 1 through 31 I, shall submit a transition plan to the commission. Plans must be filed with the 

11 commission not later than 1 year before the date by which any customers of the public utility are entitled 

12 to choice of electricity supplier pursuant to [section 5]. The commission may develop a schedule for public 

1 3 utilities that are required to file plans. The transition plan must demonstrate that the public utility meets 

14 all the requirements of [sections 1 through 31]. 

15 12) The commission shall develop a procedural schedule that includes: 

16 la) a preliminary transition plan determination including the commission's findings on whether the 

17 plan is complete and adequate subject to the requirements of [sections 1 through 31 ]; and 

18 lb) an opportunity for a public utility to file a revised plan based on the preliminary determination. 

19 13) Unless waived by the public utility, the commission shall issue a final order approving, 

20 MODIFYING, or denying the transition plan before 9 months after the date a public utility files a plan. All 

21 parties are afforded an opportunity for hearing before issuance of the final order. 

22 (4) The commission shall process a request for approval of a transition pian pursuant to the 

23 contested case procedures of the Montana Administrative Procedure Act, Title 2, chapter 4, part 6. 

24 (5) On approval of the plan. the commission shall enforce the public utility obligations as 

25 incorporated in the plan and in the commission's final order. 

26 

27 NEW SECTION. Section 7. Public utility -- customer choice -- continued service -- education of 

28 customers. ( 1) A customer is permitted to choose an electricity supplier pursuant to the deadlines 

29 established in [section 5]. Public utilities shall propose a method for customers to choose an electricity 

30 supplier. 
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12) If a customer has not chosen an electricity supplier by the end of the transition period, a public 

2 utility shall propose a method in the public utility's transition plans for assigning that customer to an 

3 electricity supplier. 

4 13) A public utility may phase in customer choice to promote the orderly transition to a competitive 

5 market environment pursuant to the deadlines in [section 5]. 

6 (4) Public utilities shall educate their customers about customer choice so that customers may make 

7 an informed choice of an electricity supplier. This education process must give special emphasis to 

8 education efforts during the transition period. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

~2 

23 

24 

25 

26 

27 

28 

NEW SECTION. Section 8. Public utility--functional separation, divestiture, and nondiscrimination. 

( 1) To the extent that a public utility is vertically integrated, a public utility shall functionally separate the 

public utility's electricity supply, retail transmission and distribution, and regulated and unregulated retail 

energy services operations in the state of Montana, upon application to and approval from the commission. 

(2) The commission may not order a public utility to divest itself of any generation assets or prohibit 

a public utility from divesting itself voluntarily of any generation assets. 

(3) Public utilities shall: 

(a) prevent undue discrimination in favor of their own power supply, other services, divisions, or 

affiliates, if any; 

lb) prevent any other forms of self-dealing that could result in noncompetitive electricity prices to 

customers; and 

(cl grant customers and their electricity suppliers access to the public utility's retail transmission 

and distribution system on a nondiscriminatory basis at rates, terms, and conditions of service comparable 

to the use of the retail transmission and distribution system by the public utility and the public utility's 

affiliates. 

(4) The provisions of this section are satisfied if the public utility adopts and complies with A CODE 

OF CONDUCT CONSISTENT WITH federal energy regulatory commission approved code of conduct 

pursuant to 18 CFR, part 37. The commission shall promulgate rules relating to the codes of conduct. 

29 NEW SECTION. Section 9. Public utility -- distribution services. (1) A public utility's distribution 

30 services provider shall: 
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(a) file tariffs that make distribution facilities available to all electricity suppliers, transmission 

2 services providers, and customers on a nondiscriminatory and comparable basis; 

3 (b) build and maintain distribution facilities; and 

4 (c) be an emergency supplier of electricity and related services. 

5 (2) When a distribution services provider acts as an emergency supplier of electricity and related 

6 services to customers, the electricity supplier that should have provided the electricity shall reimburse the 

7 distribution services provider at the higher of a multiple of the cost or a multiple of the then existing market 

8 rate for that electricity. The commission shall determine and authorize the multiple used. The market rate 

9 is the highest published rate for electricity purchased within the local load control area at the time that the 

1 O distribution services provider provided the emergency supply. A distribution services provider is not 

11 required to purchase any reserve supply of electricity to fulfill this obligation. 

12 

13 NEW SECTION. Section 10. Public utilities -- transmission services. For transmission services 

14 regulated-by the commission, public utilities, through filed tariffs, shall make transmission services available 

15 for nondiscriminatory and comparable use by all electricity suppliers, by distribution services providers, and 

16 by customers. 

17 

18 NEW SECTION. Section 11. Public utilities -- electricity supply. (1) On the effective date of a 

19 commission order implementing a public utility's transition plan pursuant to [section 6], the public utility 

20 shall remove its generation assets from the rate base. 

21 (2) During the transition period, the commission may establish cost-based prices for electricity 

22 supply service for customers that do not have a choice of electricity supply service or that have not yet 

23 chosen an electricity supplier. 

24 (3) If the transition period is extended ier oertaiA 01c1steR'lers, then the customers' distribution 

25 services provider shall: 

26 (a) extend any cost-based contract with the distribution services provider's affiliate supplier for a 

27 term not more than 3 years; or 

28 (b) purchase electricity from the markeh: AND 

29 (4} A traokiAg (C) USE A mechanism R'llc!St BB <JSBel te FB68'¥'BF THAT RECOVERS electricity su'pply 

30 costs in rates to ensure that those costs are fully recovered. 
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(5) If a public utility intends to be an electricity supplier through an unregulated division, then the 

2 public utility must be licensed as an electricity supplier pursuant to [section 24]. 

3 

4 NEW SECTION. Section 12. Public utilities -- transition costs and charges -- rate moratorium. ( 1) 

5 Subject to the provisions of this section, the commission shall allow recovery of the following categories 

6 of transition costs: 

7 (a) the unmitigable costs of qualifying facility contracts, including of\¥ REASONABLE buyout or 

8 buydown costs, for which the contract price of generation is above the market price for generation; 

9 (b) the unmitigable costs of energy supply-related regulatory assets and deferred charges that exist 

1 O because of current regulatory practices and that can be accounted for up to the effective date of the 

11 commission's final order regarding a public utility's transition plan, including costs, expenses, and 

12 reasonable fees related to issuing of transition bonds; 

13 (c) The unmitigable transition costs related to public utility-owned generation and other power 

14 purchase contracts, except that recovery of those costs is limited to the amount accruing during the first 

1 5 4 years after the commission enters an order pursuant to [section 6(3) I; and 

16 (d) other transition costs as may qualify for recovery under this section. 

17 i2) Transition costs as determined by the commission upon an affirmative showing by a public utility 

18 must meet the following requirements: 

19 la) Transition costs must reflect all reasonable mitigation by the public utility, including but not 

20 limited to good faith efforts to renegotiate contracts, buying out or buying down contracts, and refinancing 

21 through transition bonds. 

22 (bl The value of all generation-related assets and liabilities and electricity supply costs must be 

23 reasonably demonstrable and must be considered on a net basis, and methods for determining value must 

24 include but are not limited to: 

25 (i) estimating future market values of electricity and ancillary services provided by the assets; 

26 (ii) appraisal by independent third-party 13refessiens PROFESSIONALS; a!'IG OR 

27 (iii) a competitive bid sale. 

28 (c) Investments and power purchase contracts must have been previously allowed in rates or, if not 

29 previously in rates, must be determined to be 13r1,1Elent er used and useful to ratepayers in connection with 

30 the commission's approval of the utility's transition plan. 
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(d) Unless otherwise provided for in [sections 1 through 31 I, only costs related to existing 

2 investments and power purchase contracts identified in subsection (2)(c) and costs arising from those 

3 investments and power purchase contracts may be included as transition costs. 

4 (3) (a) On commission approval of the amount of a public utility's transition costs, those costs 

5 must be recovered through the imposition of a transition charge. 

6 (bl A transition charge may not be collected from CUSTOMERS FOR: 

7 (i) sustomors ,,..,ith new OR ADDITIONAL loads of 1,000 kilowatts or greater that were sonnssted 

8 to either tho ~ul3Iis utilit•is transmission er distri13ution fasilitios FIRST SERVED BY THE PUBLIC UTILITY 

9 after December 31, 1996; or 

10 (ii) sustomors generating elestrisity for their own use LOADS SERVED BY THAT CUSTOMER'S 

11 OWN GENERATION. 

12 (c) Subject to commission approval, a utility and a customer may agree to alter the customer's 

13 transition charge payment schedule. PUBLIC UTILITIES MAY FILE WITH THE COMMISSION TARIFFS FOR 

14 ELECTRIC SERVICE RA TES THAT FOSTER ECONOMIC DEVELOPMENT OR RETENTION OF EXISTING 

15 CUSTOMERS WITHIN THE STATE, INCLUDING GENERALLY AVAILABLE RATE SCHEDULES. Transition 

16 charges are the only charges that may be imposed upon a customer class to recover transition costs under 

17 this section. A separate exit fee may not be charged. 

18 14) Transition charges must be imposed within a transition cost recovery period approved by the 

19 commission on a case-by-case basis. Except for transition costs recovered under subsection 11 )(c), 

20 categories of transition costs may have varying transition cost recovery periods. 

21 (5) Approval of transition costs and collection of those transition costs through transition charges 

22 is a settlement of all transition costs claims by a public utility. A public utility seeking to recover transition 

23 costs through any means not authorized by [sections 1 through 311 may not collect transition charges with 

24 respect to these transition costs. 

25 (e) Pul3Iis utilities ma'f net shargo rates or sollost sosts, 'Nhish insludo sosts roallosatod to Hansition 

26 oosts, at a 1011 01 higher than the ~tlelis utility wotlld roasonaely ox~ost to roso.,or in rates hael tho surrent 

27 regulatery system remained intast, with tho oxso~tion of; 

28 (al insroasod sosts related to universal system eenefits shargos greater than those omrontly 

29 insludoel in rates; and 

30 (131 inoroasod sosts nooossaPf to im~loment ftlll ouotomor ohoiso, insluding 13tlt not limited to 
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A1etering, silling, and teehnelogy froA1 those sustoA1ers on v•hose 13ehalf these insraasod oosts ara incurred. 

2 (7) If transition sands are autharizod pursuant to [sestion 31], anv sa~'ings, not of sensolidated tax 

3 iA113asts, A1ust so used to fund a partial er full rate A10rateriuA1 for 2 voars during tho transitien peried 

4 e)WBpt as preYided in [sestien el, to the B)(tent possil3/e to fund transitien costs A1itigation er shortened 

5 transitien east rscoyerv periods. 

6 18) /> put.lie utilit',' shall address in tho pus/is utility's transition 13/an reasonable transitiGR 

7 bond relat:;d rate Aloratorium and transition oosts adjustment opportunities that may exist for tho benefit 

8 ef sustoA1ers. Tho transition plan Ala',' ineluEJo profle&od flFSvisions for rate aelju&tAlents due to 

9 e)maorelinarv events during t/:ie &aAle time porieel. 

10 (6) EXCEPT AS PROVIDED IN SUBSECTION (7), PUBLIC UTILITIES SHALL IMPLEMENT A RATE 

11 MORATORIUM DURING THE TRANSITION PERIOD AS FOLLOWS: 

12 (A) FROM JULY 1, 1998, THROUGH JUNE 30, 2000, PUBLIC UTILITIES MAY NOT CHARGE RATES 

13 HIGHER THAN THOSE RATES IN EFFECT ON JULY 1, 1998. 

14 IB) FROM JULY 1, 2000, THROUGH JUNE 30, 2002, AND ONLY FOR THOSE CUSTOMERS 

15 SUBJECT TO THE PROVISIONS OF [SECTION 5(1)(8)), PUBLIC UTILITIES MAY NOT INCREASE THAT 

16 INCREMENT OF RATES NORMALLY ALLOCATED TO ELECTRIC SUPPLY-RELATED COSTS ABOVE THE 

17 INCREMENT ASSOCIATED WITH ELECTRIC SUPPLY-RELATED COSTS REFLECTED IN RATES IN EFFECT 

18 ON JULY 1, 1998. BEGINNING ON JULY 1, 2000, PUBLIC UTILITIES MAY PROPOSE INCREASES TO 

19 THOSE INCREMENTS OF RATES NORMALLY ALLOCATED TO TRANSMISSION AND DISTRIBUTION 

20 COSTS. 

21 (7) EXCEPTED FROM THE PROVISIONS OF SUBSECTION (6) ARE: 

22 (A) INCREASED COSTS RELATED TO UNIVERSAL SYSTEM BENEFITS PROGRAMS GREATER THAN 

23 THOSE CURRENTLY IN RATES, INCLUDING THE TREATMENT OF UNIVERSAL SYSTEM BENEFITS 

24 PROGRAM COSTS AS AN EXPENSE; 

25 (B) INCREASED COSTS NECESSARY TO IMPLEMENT FULL CUSTOMER CHOICE, INCLUDING BUT 

26 NOT LIMITED TO METERING, BILLING, AND TECHNOLOGY. THOSE COSTS MUST BE RECOVERED FROM 

27 THE CUSTOMERS ON WHOSE BEHALF THE INCREASED COSTS ARE INCURRED. 

28 (C) SUBJECT TO COMMISSION APPROVAL, AN EXTRAORDINARY e"e~Ha EVENT RESULTING 

29 IN EITHER: 

30 (I) A 4% ANNUAL REVENUE REQUIREMENT INCREASE FROM JULY 1, 1998. THROUGH JUNE 30, 
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2000; OR 

2 (II) AN 8% POWER SUPPLY-RELATED ANNUAL REVENUE REQUIREMENT INCREASE FROM JULY 

3 1, 2000, THROUGH JUNE 30, 2002; 

4 ID) PORTIONS OF THE INCREASE OR DECREASE IN THE ANNUAL STATE AND LOCAL PROPERTY 

5 TAX EXPENSE THAT ARE GREATER THAN THE PAYMENT OR ADJUSTMENT THAT RESULTS FROM 

6 APPL YING THE INDUSTRY-RECOGNIZED RATES OF INFLATION TO THE INCREASE OR DECREASE IN THE 

7 STATE AND LOCAL PROPERTY TAX EXPENSE REFLECTED IN RATES AS OF (THE EFFECTIVE DATE OF 

8 THIS ACT]. 

9 (8) NOTWITHSTANDING SUBSECTIONS (6) AND 17), DURING THE TRANSITION PERIOD, PUBLIC 

10 UTILITIES MAY NOT CHARGE RATES OR COLLECT COSTS THAT INCLUDE COSTS REALLOCATED TO 

11 TRANSITION COSTS AT A LEVEL HIGHER THAN THE PUBLIC UTILITY WOULD REASONABLY EXPECT TO 

12 RECOVER IN RATES HAD THE CURRENT REGULATORY SYSTEM REMAINED INTACT. 

13 (9) PUBLIC UTILITIES SHALL APPLY SAVINGS RESULTING UNDER (SECTION 31] TOWARD THE 

14 RATE MORATORIUM PURSUANT TO SUBSECTION (6). 

15 (10) PUBLIC UTILITIES MAY ACCELERATE THE AMORTIZATION OF ACCUMULATED DEFERRED 

16 INVESTMENT TAX CREDITS ASSOCIATED WITH TRANSMISSION, DISTRIBUTION, AND THE GENERAL 

17 PLANT AS AN ADJUSTMENT TO EARNINGS. ACCUMULATED DEFERRED INVESTMENT TAX CREDITS 

18 AMORTIZED UNDER THIS SUBSECTION MAY NOT BE REFLECTED IN OPERATING INCOME FOR 

19 RATEMAKING PURPOSES. 

20 ~illl The commission shall issue the accounting orders necessary to align rate moratorium timing 

21 and requirements to actual transition bonds savings. 

22 (1 GI If traRsitieR eeRds are issi;ed, sest saYiRgs assesiated witA aRd resi;lti,~g frem tAe eoRds must 

23 eenefit sustemers. 

24 

25 NEW SECTION. Section 13. Cooperative utility -- transition plan for customer choice. ( 1) Except 

26 as provided in [section 201, on or before July 1, 2001, the local governing body of a cooperative utility shall 

27 adopt a transition plan. 

28 (2) (a) Except as provided in subsection (2)(b), transition plans must contain a transition period that 

29 may not end later than July 1, 2002. At the conclusion of the transition period, all customers must have 

30 the opportunity to choose an electricity supplier. 
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(bl If after a pilot program for customers of a cooperative utility with loads less than 1,000 

2 kilowatts, a competitive market, technology, or other conditions precedent to full customer choice have not 

3 developed, then the transition plan may be altered by the cooperative utility's governing body for those 

4 customers. 

5 (3) [Sections 1 through 31) do not require the cooperative utility to divest itself of any generation, 

6 transmission, or distribution assets or prohibit a cooperative utility from divesting itself voluntarily of those 

7 assets. 

8 (41 A cooperative utility's local governing body shall certify to the commission that the local 

9 governing body has adopted a transition plan. In the cooperative utility's certification filing, the cooperative 

1 O utility shall provide to the commission documentation that the cooperative utility's transition plan is 

11 consistent with [sections 1 through 31 I. 

12 

13 NEW SECTION. Section 14. Cooperative utility •· customer choice·· education of customers --

14 continued service. ( 1) Except as provided in [section 201, cooperative utilities shall propose a method for 

15 cooperative utility customers to choose an electricity supplier. 

16 (21 Customer choice may be phased in to promote the orderly transition to a competitive market 

17 environment. 

18 (3) Cooperative utilities shall educate their customers about customer choice so that customers may 

19 make an informed choice of an electricity supplier. This education process must give special emphasis to 

20 education efforts during the transition period. 

21 (4) If a cooperative utility customer has not chosen an electricity supplier by the end of the 

22 transition period, then the electricity supplier is the cooperative utility that filed the plan or an electricity 

23 supplier designated by the cooperative utility. 

24 

25 NEW SECTION. Section 15. Cooperative utility -- functional separation. (1) To the extent that a 

26 cooperative utility is vertically integrated, the cooperative utility has the option to functionally separate the 

27 cooperative utility's electricity supply, transmission, distribution, and unregulated energy services assets 

28 and operations in the state of Montana. If the cooperative utility intends to exercise this option, the 

29 cooperative utility's transition plan must explain the cooperative utility's proposed separation process. 

30 (21 A cooperative utility shall describe in the transition plan measures taken by the cooperative 
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utility to prevent undue discrimination in favor of the cooperative utility's own electricity supply, if any, and 

2 in favor of the cooperative utility's affiliates, if any. 

3 (3) Cooperative utilities may establish a code of conduct similar to the federal energy regulatory 

4 commission's code of conduct established in 18 CFR, part 37. 

5 

6 NEW SECTION. Section 16. Cooperative utility -- distribution services. (1) A cooperative utility 

7 transition plan must include distribution facility tariffs that must be established by the cooperative utility"s 

8 local governing body and must include the obligation for the cooperative utility to: 

9 (a) make distribution services available to all electricity suppliers, transmission services providers, 

1 O and customers on a nondiscriminatory and comparable basis; 

11 (b) build and maintain distribution facilities; and 

12 (c) be an emergency supplier of electricity and related services. 

13 (2) If a distribution services provider acts as an emergency supplier of electricity and related 

14 services to a customer of an electricity supplier, then the electricity supplier failing to meet contractual 

1 5 obligations shall reimburse the distribution services provider at an amount to be set by the local governing 

16 body but may not exceed the higher of a multiple of the cost or a multiple of the then existing market rate 

17 for that electricity. The market rate is the highest published rate for electricity purchased within the lr>cal 

18 load control area at the time that the distribution services provider provided the emergency supply. A 

19 distribution services provider is not required to purchase any reserve supply of electricity to fulfill this 

20 obligation. 

21 (3) Recoverable costs for cooperative utilities must be based upon standard financial reporting 

22 statements and may reflect comparable rates of return of other utilities. 

23 

24 NEW SECTION. Section 17. Cooperative utility -- transmission services. Transition plans must 

25 state whether the cooperative utility's transmission services, if any, are regulated by the federal energy 

26 regulatory commission. If those services are not regulated by the federal energy regulatory commission, 

27 the plan must provide the basis for comparable and nondiscriminatory use by all electricity suppliers, 

28 distribution services providers, and customers. A cooperative utility's local governing body shall establish 

29 the cooperative utility's transmission tariffs. 

30 
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NEW SECTION. Section 18. Cooperative utility •· electricity supply. ( 1) A transition plan may 

2 provide for a cooperative utility to own electric generation assets and for a cooperative utility to offer 

3 electricity supply service. The local governing body shall establish the price for electricity supply service 

4 offered by a cooperative utility. 

5 (2) Cooperative utilities intending to offer electricity supply service shall comply with the provisions 

6 of [section 24]. 

7 (3) If a cooperative utility offers electricity supply service competitively to customers using a public 

8 utility's distribution facilities, the cooperative utility shall create an affiliated for-profit entity or similar 

9 structure to serve those customers that allows the entity to be taxed at the same level as other for-profit 

10 electricity suppliers. 

11 

12 NEW SECTION. Section 19. Cooperative utility •· transition costs and charges. ( 1) For the 

13 purposes of this section, "transition costs" means those costs, liabilities, and investments that cooperative 

14 utilities would reasonably expect to recover if fully bundled ratemaking conditions continued and that may 

15 not be recoverable as a result of the transition to a competitive market for electricity supply service. 

16 (2) Transition costs eligible for treatment include but are not limited to: 

17 (a) regulatory assets and deferred charges typically recoverable in rates; 

18 (b) nonutility and utility power purchase contracts; 

19 (cl existing commitments or obligations incurred before [the effective date of this act] and other 

20 cooperative utility investments rendered uneconomic as a result of the implementation of [sections 1 

21 through 31] or the introduction of retail wheeling through federal legislation or regulation; 

22 (d) costs associated with any renegotiation or buyout of the existing nonutility and utility power 

23 purchase contracts; aR4 

24 (el revenue that appears as a portion of a facility charge necessary to meet debt service 

25 requirements, INCLUDING ANY COVERAGE AMOUNTS REQUIRED BY ANY MORTGAGE, INDENTURE, OR 

26 OTHER FINANCING DOCUMENT; 

27 (F) COSTS OF REFINANCING AND RETIRING DEBT OF THE COOPERATIVE UTILITY AND 

28 ASSOCIATED FEDERAL AND STATE TAX LIABILITIES OR OTHER UTILITY COSTS FOR WHICH THE USE 

29 OF TRANSITION BONDS WOULD BENEFIT CUSTOMERS; AND 

30 (G) ALL COSTS, EXPENSES. AND REASONABLE FEES RELATED TO TRANSITION BONDS. 
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1 (3) For a cooperative utility's transition costs to be fully recoverable, the cooperative utility shall 

2 make reasonable efforts to mitigate those transition costs. 

3 (4) Cooperative utilities may not collect any more costs, including costs reallocated to transition 

4 costs, at a level higher than would otherwise be anticipated had the current regulatory system remained 

5 intact, with the exception of: 

6 (a) increased costs related to universal system benefits charges; and 

7 (b) increased costs of metering, billing, and technology necessary to facilitate full customer choice. 

8 (5) Subject to the obligation to mitigate transition costs, a cooperative utility shall fully recover 

9 transition costs as approved by its local governing body. Unmitigable transition costs are nonbypassable 

1 O and collected on a nondiscriminatory basis from consumers using the cooperative utility's distribution 

11 facilities in the receipt of electricity supply services. 

12 (6) A cooperative utility may not collect transition costs from a customer for which the cooperative 

13 utility does not have and never has had an obligation to incur costs to provide electricity supply service 

14 unless the unmitigated transition costs were incurred solely on behalf of the customer. 

15 (7) Approval of and collection of transition costs through a transition charge is a settlement of all 

16 transition claims by a cooperative utility. A cooperative utility seeking to recover transition costs through 

17 any other means may not collect transition charges. 

18 

19 NEW SECTION. Section 20. Cooperative utility -- exemption. ( 1) Within 1 year after [the effective 

20 date of this act], a cooperative utility may file a notice with the commission that the cooperative utility does 

21 not intend to open the cooperative utility's distribution facilities to electricity suppliers and does not intend 

22 to adopt a transition plan. Except as otherwise provided in the universal system benefits program pursuant 

23 to [section 221, a cooperative utility filing notice under this section is exempt from the provisions and 

24 requirements of [sections 1 through 31 ]. 

25 {2) A cooperative utility filing a notice under this section: 

26 (a) may elect later to adopt a transition plan in accordance with [sections 1 'through 31 ]; and 

27 (b) may not use a public utility's distribution facilities UNLESS PREEXISTING CONTRACTS EXIST. 

28 

29 NEW SECTION. Section 21. Maintaining safety and reliability. Utilities shall maintain standards 

30 of safety and reliability of the electric delivery system and existing customer service requirements. 
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NEW SECTION. Section 22. Universal system benefits programs. ( 1) Universal system benefits 

2 programs are established for the state of Montana to ensure continued funding of AND NEW 

3 EXPENDITURES FOR energy conservation, renewable resource PROJECTS AND applications, and 

4 low-income energy eill assistance during the transition period and into the future. 

5 (2) On or after BEGINNING January 1, 1999, 2.4% of each utility's annual retail sales revenue in 

6 Montana for the calendar year ending December 31, 1995, is established as the annual funding level for 

7 universal system benefits programs. Unless modified as provided in subsection~ ill, this funding level 

8 remains in effect until July 1, 2003. 

9 rn@ The recovery of all universal system benefits programs costs imposed pursuant to this 

10 section, is authorized through the imposition of a universal system benefits charge assessed at the meter 

11 for each local utility system customer as provided in this section. 

12 t4Hfil Utilities must receive credit toward annual funding requirements for a utility's internal 

13 programs or activities that qualify as universal system benefits programs, INCLUDING THOSE PORTIONS 

14 OF EXPENDITURES FOR THE PURCHASE OF POWER THAT ARE FOR THE ACQUISITION OR SUPPORT OF 

15 RENEWABLE ENERGY, CONSERVATION-RELATED ACTIVITIES, OR LOW-INCOME ENERGY gj.bl,, 

16 ASSISTANCE, and for customers' programs or activities as provided in subsection ~ ill-

17 (C) A UTILITY AT WHICH THE SALE OF POWER FOR FINAL END-USE OCCURS IS THE UTILITY 

18 THAT RECEIVES CREDIT FOR THE UNIVERSAL SYSTEM BENEFITS PROGRAM EXPENDITURE. 

19 (D) FOR A UTILITY TO RECEIVE CREDIT FOR LOW-INCOME RELATED EXPENDITURES, THE 

20 ACTIVITY MUST HAVE TAKEN PLACE IN MONTANA. 

21 fe+ill If a utility's or a customer's credit for internal activities do not satisfy the annual funding 

22 provisions of subsection (2), then the utility shall make a payment TO THE UNIVERSAL SYSTEM BENEFITS 

23 FUND for any difference. 

24 +6}.@J. Cooperative utilities may COLLECTIVELY pool their statewide credits to satisfy their annual 

25 funding requirements for un·iversal system benefits programs GF AND low-income energy eill assistance. 

26 t+l-l.1:l A utility's transition plan must describe how the utility proposes to provide for universal 

27 system benefits programs, including the methodologies, such as cost-effectiveness and need determination, 

28 used to measure the utility's level of contribution to each program. 

29 AA@ A utility's MINIMUM annual funding requirement for low-income energy eill AND 

30 WEATHERIZA TION assistance is established at 17% of the utility's annual universal system benefits funding 
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level and is inclusive within the overall universal system benefits funding level. 

2 AA® A utility must receive credit toward the utility's low-income energy biU assistance annual 

3 funding requirement for the utility's internal low-income energy biU assistance programs or activities. 

4 t+Gtifil If a utility's credit for internal activities does not satisfy its annual funding requirement, 

5 then the utility shall make a payment for any difference TO THE UNIVERSAL ENERGY 8U,b ASSISTANCE 

6 FUND. 

7 +++Hfil An individual customer may not bear a disproportionate share of the local utility's funding 

8 requirements, and a sliding scale must be implemented to provide a more equitable distribution of program 

9 costs. 

1 O tl-2+lli A customer with loads greater than 1,000 kilowatts shall: 

11 (a) pay A UNIVERSAL SYSTEM BENEFITS PROGRAM CHARGE EQUAL TO the lesser of: 

12 (il $500,000 ~ LESS the customer credits provided for in this subsection tl-2+ ffi; or 

13 (ii) the product of .9 mills per kilowatt hour multiplied by the customer's kilowatt hour purchases, 

14 ~ LESS customer credits provided for in this subsection +l-2+ ill; 

15 (bl receive credit toward that customer's annual universal system benefits charge for internal 

16 expenditures and activities that qualify as a universal system benefits program expenditure and these 

17 internal expenditures must include but not be limited to: 

18 (il expenditures that result in a reduction in the consumption of electrical energy in the customer's 

19 facility; and 

20 (ii) those portions of expenditures for the purchase of power at retail or wholesale that are for the 

21 acquisition or support of renewable energy or conservation-related activities; and 

22 (c) customers making these expenditures must receive a credit against the customer's annual 

23 universal system benefits charge, except that any of those amounts expended in a calendar year that 

24 exceed that customer's universal system benefits charge for the calendar year must be used as a credit 

25 against those charges in future years until the total amount of those expenditures has been credited against 

26 that customer's universal system benefits charges. 

27 { 13)00 A utility iA the state of MoAtaAa A'IO't Rot ee aavama9ed or disad>1aAta9ed iA the sornpetitive 

28 elestrisit•,' supply FRarl1et, iAsludiAg the soAsiaeratioR of tl=le existeAGe of uAiversal systoA'l eenefits pre9raFRs 

29 ane tl=le soFRparaele level of fundiAg for those prograFRs throu9hout tho re9ions nei9heoring Montana. 

30 l44H:ltlifil A public utility shall prepare and submit an annual summary report of the public utility's 
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activities relating to all universal system benefits programs to the commission and the transition advisory 

2 committee provided for in [section 29). A cooperative utility shall prepare and submit annual summary 

3 reports of activities to the cooperative utility's respective local governing body, the statewide cooperative 

4 utility office, and the transition advisory committee. The annual report must include, but is not limited to: 

5 (al the types of internal utility and customer programs being used to satisfy the provisions of 

6 [sections 1 through 31 J; 

7 lb) the level of funding for those programs relative to the annual funding requirements prescribed 

8 in subsection (2); and 

9 le) any payments made to the statewide funds in the event that internal funding was below the 

1 O prescribed annual funding requirements. 

11 

12 NEW SECTION. Section 23. Commission authority-- rulemaking authority. 11) Beginning on the 

13 effective date of a commission order regarding a public utility's transition plan, the commission shall 

14 regulate the public utility's retail transmission and distribution services within the state of Montana, as 

1 5 provided in [sections 1 through 31 J, and may not regulate the price of electricity supply except as electricity 

16 supply may be procured during the transition period by the distribution function of a public utility for those 

17 customers that elo not ha1<0 a shoise of HAVE NOT CHOSEN AN electricity supplier or for those customers 

18 that have not yet been assigned an electricity supplier. During the transition period, those procurements 

19 may include a cost-based contract from a supply affiliate or an unregulated division. 

20 12) If the transition period is extended for certain customers because THE COMMISSION FINDS 

21 THAT workable competition in the electricity supply market does not exist, then the commission shall 

22 CONTINUE TO regulate THE PROVISION OF ELECTRICITY SUPPLY BY distribution services providers in 

23 accordance with [section 9 ±:H:l: liJ. 

24 13) The commission shall decide if there is workable competition in the electricity supply market by 

25 determining whether COMPETITION IS sufficient f)rise elastisit'{ of elemanel exists in the elastrieity suflply 

26 market to inhibit monopoly pricing or anticompetitive price leadership. In reaching a decision, the 

27 commission may not rely solely on market share estimates. 

28 (4) The commission shall license electricity suppliers and enforce licensing provisions pursuant to 

29 [section 24]. 

30 (5) The commission shall promulgate rules that identify the licensees and ensure that the offered 
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electricity supply is provided as offered and is adequate in terms of quality, safety and reliability. 

2 (61 The commission shall establish just and reasonable rates through established ratemaking 

3 principles for public utility distribution and transmission services and shall regulate these services. The 

4 commission may approve rates and charges for electricity distribution and transmission services based on 

5 alternative forms of ratemaking such as performance-based ratemaking, on a demonstration by the public 

6 utility that the alternative method complies with [sections 1 through 31 L and on the public utility's 

7 transition plan. 

8 {7) The commission shall certify that a cooperative utility has adopted a transition plan that complies 

9 with [sections 1 through 31 I. A cooperative utility· s transition plan is considered certified 60 days after 

1 O the cooperative utility files for certification. 

11 (8) The commission shall promulgate rules that protect consumers, distribution services providers, 

12 and electricity suppliers from anticompetitive and abusive practices. 

13 (9) In addition to promulgating rules expressly provided for in [sections 1 through 31 L the 

14 commission may promulgate any other rules necessary to carry out the provision of (sections 1 through 

15 31]. 

16 {10) [Sections 1 through 31) do not give the commission the authority to: 

1 7 {al regulate cooperative utilities in any manner other than reviewing certification filings for 

18 compliance with (sections 1 through 31 ); or 

19 (bl compel any change to a cooperative utility's certification filing made pursuant to [sections 

20 through 31]. 

21 

22 NEW SECTION. Section 24. Licensing. (1) Except as provided in [section 20). an electricity 

23 supplier shall file an application with and obtain a license from the commission before offering electricity 

24 for sale to retail customers in the state of Montana. 

25 (2) As a condition of licensing, an electricity supplier shall identify and describe it!: bld&iness 

26 activities and purposes and the bldsiness purposes of each of the electricity supplier's affiliates, IF ANY 

27 including whether an affiliate that owns or operates distribution facilities offers customer choice through 

28 open, fair, and nondiscriminatory access to the electricity Sllfl!'lliar SUPPLIER'S or the electricity supplier's 

29 affiliate's distribution facilities. 

30 {3) The commission may require electricity suppliers that provide electricity supply service to small 
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customers to make a standard service offer that ensures that those customers have access to affordable 

2 electricity. 

3 (4) The commission may require: 

4 (a) proof of financial integrity and a demonstration of adequate reserve margins or the ability to 

5 obtain those reserves; and 

6 (b) a licensee to post a bond# SHOULD an electricity supplier~ FAIL to supply electricity or i5 

7 net ep0ratin9 LACK FINANCIAL INTEGRITY. 

8 (5) An electricity supplier shall provide the commission and all distribution services providers with 

9 copies of all license applications pursuant to subsection (2). Licensees shall update information and file 

1 O annual reports with the commission and all distribution services providers. 

11 (6) License applications are effective 30 days after filing with the commission, unless the 

12 commission rejects the application during that period. If the commission rejects a license application, the 

13 commission shall specify the reasons in writing and, if practical, identify alternative ways to overcome 

14 deficiencies. 

15 (7) Notwithstanding [sections 1 through 31], a cooperative utility is not required to apply for a 

16 license from the commission to be an electricity supplier to customers nerFRally served by that cooperative 

17 utility in its traelitienal ELECTRIC FACILITIES service territory or to any customers nerFRally served by 

18 another cooperative utility subject to the consent of the other cooperative utility's local governing body. 

19 

20 NEW SECTION. Section 25. Penalties -- license revocation. ( 1) The commission may begin a 

21 proceeding to either iFRpese a penalty er revoke or suspend a license of an electricity supplier, IMPOSE A 

22 PENALTY, OR BOTH, for just cause on the commission's own investigation or upon the complaint of an 

23 affected party if it is established that the electricity supplier: 

24 (a) intentionally provided false information to the commission; 

25 (bl switched, or cause to be switched, the electricity supply for a customer without first obtaining 

26 the customer's written permission; 0f 

27 (c) failed to provide a reasonably adequate supply of electricity for its customers in Montana.· OR 

28 (D) COMMITTED FRAUD OR ENGAGED IN DECEPTIVE PRACTICES. 

29 (2) Any person selling or offering to sell electricity in this state in violation of [sections 24, 27 ,] 

30 and this section is subject to a fine of not less than $100 or more than $1,000 for the violation or a license 
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revocation or suspension. EACH DAY OF EACH VIOLATION CONSTITUTES A SEPARATE VIOLATION. 

2 (3) The fine must be recovered in a civil action upon the complaint by the commission in any court 

3 of competent jurisdiction. 

4 (4) A license revocation proceeding under this section is a contested case proceeding pursuant to 

5 the Montana Administrative Procedure Act, Title 2, chapter 4, part 6. 

6 

7 NEW SECTION. Section 26. Bill information -- customer nonpayment -- commission rulemaking. 

8 ( 1) Electrical bills to consumers must disclose each component of the electrical bill in accordance with rules 

9 promulgated by the commission. The elestrisal sill ELECTRICAL BILLS must disclose but i6 ARE not limited 

10 to the following: 

11 (al distribution and transmission charges; 

12 lb) electricity supply charges; 

13 (cl competitive transition charges; and 

14 (di universal system benefits charges. 

15 (2) The commission shall promulgate rules establishing the procedures relating to how and when 

16 an electricity supplier may discontinue service to a customer because of the customer's nonpayment and 

17 the procedures relating to reconnection, except that those rules may not apply to electricity suppliers that 

1 8 are cooperative utilities. 

19 (31 Local governing bodies of a cooperative utility shall retain authority for cooperative utilities 

20 regarding: 

21 (al customer nonpayment and reconnection; and 

22 (bl information contained in electrical bills to consumers. 

23 

24 NEW SECTION. Section 27. Unauthorized switching -- commission rulemaking. ( 1) An electricity 

25 supplier or any person, firm, corporation, or governmental entity may not make any change in the electricity 

26 supplier for a customer without first obtaining the customer's written permission. 

27 (2) The commission shall promulgate rules establishing procedures to prevent unauthorized 

28 switching. 

29 

30 NEW SECTION. Section 28. Reciprocity. 11) Except as provided in [section 201, all electricity 
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suppliers must be afforded open, fair, and nondiscriminatory access to customers and a comparable 

2 opportunity to compete. 

3 (2) A distribution services provider or the distribution services provider's affiliates may not use 

4 another distribution services provider's facilities in the state of Montana to sell electricity to customers in 

5 the state of Montana unless the first distribution services provider or the distribution services provider's 

6 affiliates offers comparable and nondiscriminatory access to the distribution services provider's distribution 

7 facilities. 

8 

9 NEW SECTION. Section 29. Transition advisory committee. (1) A transition advisory committee 

10 on electric utility industry restructuring is created. The transition advisory committee is composed of -i.g 

11 EIGHT VOTING members who are appointed as follows: 

12 (al The speaker of the house shall appoint ~ FOUR members from the house of representatives, 

13 NOT MORE THAN TWO OF WHOM MAY BE FROM ONE POLITICAL PARTY. 

14 (bl The president of the senate shall appoint ~ FOUR members from the senate, NOT MORE 

15 THAN TWO OF WHOM MAY BE FROM ONE POLITICAL PARTY. 

16 (2) THE FOLLOWING ENTITIES SHALL APPOINT NONVOTING ADVISORY REPRESENTATIVES TO 

17 THE TRANSITION ADVISORY COMMITTEE: 

1 8 M.IB.l. The director of the department of environmental quality shall appoint one department 

19 representative. 

20 ¾l+ifil The legislative consumer oet1Roil COU~JS!Sb COMMITTEE shall appoint one representative. 

21 MJ.Q Twe re13res0Rtatives ONE REPRESENTATIVE of the cooperative utility industry ai:e IS 

22 appointed as designated by the Montana electrical cooperative association. 

23 44.!.Ql Twe r013resentatiYos seleotoEI av tl:lo THE public utilities in the state of Montana are a1313ointod 

24 SHALL APPOINT ONE MEMBER. 

25 &ill One FBJ3FBSBRtatiYo of tl:le THE commission is a1313eiRtod SHALL APPOINT ONE MEMBER. 

26 Will The governor shall appoint the following NONVOTING committee members: 

27 (i) one representative from the industrial community with an interest in the restructuring of the 

28 electric utility industry; 

29 (ii) one representative from the nonindustrial retail electric consumer sector; 

30 (iii) one representative from organized labor; 
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(iv) one representative from the community comprising environmental and conservation interests; 

2 (v) one representative e.f. FROM A low-income senst1FR0rs PROGRAM PROVIDER; 

3 (vi) one representative of Montana's Indian tribes; and 

4 (vii) one representative of the electric power market industry. 

5 rnru In case of a vacancy, a replacement must be selected in the manner of the original 

6 appointment. 

7 ~J..11 Legislative members are entitled to salary and expenses as provided in section 5-2-302. 

8 Other FROFRsors servo withot1t salary and with01,1t raiFRst1rsaFRont of oi<penses. 

9 t4+J.fil The public service commission, legislative services division, and appropriate state agencies 

1 O shall provide staff assistance as requested by the committee. 

11 ¼Hfil Transition advisory committee members must be appointed within 60 days of [the effective 

12 date of this act] to an initial term expiring on December 31, 1999. Subsequent terms must be for up to 

13 2 years expiring on January 1 of odd-numbered years. 

14 +etill The §Ovornor shall appoint a transition ad·,isor ►f GOFRFRitteo presidin§ offisor. THE VOTING 

15 MEMBERS SHALL SELECT A TRANSITION ADVISORY COMMITTEE PRESIDING OFFICER. 

16 P+J..fil The transition advisory committee on electric utility industry restructuring must dissolve on 

17 the earlier of either the date that full transition to retail competition is completed or December 31, 2004. 

18 WHfil The transition advisory committee shall provide an annual report on the status of electric 

1 9 utility restructuring on or before November 1 to the governor, the speaker of the house, the president of 

20 the senateL and the commission AND SHALL PROVIDE QUARTERLY INTERIM SUMMARY REPORTS TO THE 

21 MEMBERS OF THE LEGISLATURE THROUGH JANUARY 1, 1999. 

22 ~.LlQl The transition advisory committee shall meet AT LEAST quarterly or as often as is necessary 

23 to conduct its business. 

24 H-Ql.illl The transition advisory committee shall analyze and report on the transition to effective 

25 competition in the competitive electricity supply market. The annual report made in the year 2000 must 

26 evaluate specifically the pilot programs for customers with loads under 1,000 kilowatts and must include 

27 legislative recommendations, if it appears appropriate, about the best means to further encourage the 

28 development of customer choice and meaningful market access for the benefit of smaller customers. The 

29 annual report for the year 2000 must also address the need, if any, for additional consumer protection 

30 including protection from abusive or anticompetitive practices. 
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++-+t.L.11.l. The criteria that the transition advisory committee must use to evaluate effective 

2 competition in the electricity supply market include but are not limited to the following: 

3 (a) the level of demand for power supply choice and the availability of market prices for smaller 

4 customers; 

5 (b) the existence of sufficient markets and bargaining power to the benefit of smaller customers and 

6 the best means to encourage and support the development of sufficient markets; 

7 (c) the level of interest among electricity suppliers and the opportunity for electricity suppliers to 

8 serve smaller customers; and 

9 (d) the existence of the requisite technical and administrative support that enables smaller 

1 O customers to have choice of electricity supply. 

11 {-l-lKLll The transition advisory committee shall recommend legislation if necessary to promote 

12 electric utility restructuring and retail choice of electricity suppliers. 

13 ~J..l.1l. The transition advisory committee shall make recommendations to the governor, regarding 

14 the implementation of statewide universal system benefits and universal energy bi-II assistance funds, in 

15 time to allow for those funds to be created on or before January 1, 1999. This may include 

16 recommendations regarding the assignment of an existing government agency or private nonprofit entity 

17 as the fund administrator and administration guidelines for the funds including the means by which funds 

18 may be made available for use. 

19 ~ilfil The transition advisory committee shall monitor and evaluate the universal system benefits 

20 programs and comparable levels of funding for the region and make recommendations to the 58th 

21 legislature to adjust the funding level provided for in [section 22] to coincide with the related activities of 

22 the region at that time. 

23 t+&til.fil On or before July 1, 2002, the transition advisory committee, in coordination with the 

24 commission, shall conduct a reevaluation of the ongoing need for universal system benefits programs and 

25 annual funding requirements and shall make recommendations to the 58th legislature regarding the future 

26 need for those programs. The determination must focus specifically on the existence of markets to provide 

27 for any or all of the universal system benefits programs or whether other means for funding those programs 

28 have developed. These recommendations may also address how future reevaluations will be provided for, 

29 if necessary. 

30 {4-e}llll On or before November 1, 2001, the transition advisory committee shall collect information 
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to determine whether Montana utilities or their affiliates have an opportunity to sell electricity to customers 

2 outside of the state of Montana comparable to the opportunity provided pursuant to [sections 1 through 

3 311 to utilities or their affiliates located outside the state of Montana. That information must be included 

4 in the report to the 58th legislature. 

5 B-7+( 18) ON OR BEFORE NOVEMBER 1. 1998, THE TRANSITION ADVISORY COMMITTEE SHALL 

6 MAKE RECOMMENDATIONS TO THE GOVERNOR AND THE LEGISLATURE REGARDING THE PROVISION 

7 OF LOW-INCOME ENERGY ASSISTANCE PROGRAMS IN MONTANA BY ALL ENERGY PROVIDERS. 

8 

9 NEW SECTION. Section 30. Tax revenue analysis. (1) The revenue oversight committee, as 

10 provided for in 5-18-102, shall analyze the amount of state and local tax revenue derived from previously 

11 regulated electricity suppliers that will enter the competitive market and report to the legislature annually 

12 on how revenue to the state or local government is changed by restructuring and competition. 

13 (2) On or before November 30, 1998, the revenue oversight committee shall recommend legislative 

14 changes, if any, to address the establishment of comparable state and local taxation burdens on all market 

15 participants in the supply of electricity. Any legislation recommended by the revenue oversight committee 

16 should place comparable state and local taxation burdens upon all market participants. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

NEW SECTION. Section 31. Transition costs financing. ( 1) A utility may, after July 1, 1997, apply 

to the commission for a determination that certain transition costs may be recovered through the issuance 

of transition bonds. IF TRANSITION BONDS ARE ISSUED, COST SAVINGS ASSOCIATED WITH AND 

RESULTING FROM THE BONDS MUST BENEFIT CUSTOMERS. After the issuance of a financing order, the 

utility retains sole discretion regarding whether to sell, assign, or otherwise transfer or pledge transition 

property or to cause the transition bonds to be issued, including the right to defer or postpone the sale, 

assignment, transfer, pledge, or issuance. IF TRANSITION BONDS ARE NOT ISSUED WITHIN 4 YEARS OF 

THE ISSUANCE OF THE FINANCING ORDER, THE FINANCING ORDER MUST TERMINATE. THE UTILITY 

MAY APPLY FOR AN EXTENSION OR RENEWAL OF A FINANCING ORDER. 

(2) (a) The commission may issue financing orders in accordance with this section to facilitate the 

recovery, reimbursement, financing, or refinancing of transition costs and the acquisition of transition 

property. A financing order may be adopted only upon the application of a utility and may only become 

effective in accordance with its terms after the utility files with the commission the utility's written consent 
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to all terms and conditions of the financing order. A financing order may specify how amounts collected 

2 from a customer are allocated between fixed transition amounts and other charges. 

3 (b) A financing order must include, without limitation, a procedure for the expeditious approval by 

4 the commission of periodic adjustments to NONBYPASSABLE RATES AND CHARGES ASSOCIATED WITH 

5 fixed transition amounts included in the order to ensure recovery of all transition costs and the costs of 

6 capital associated with the proposed recovery, reimbursement, financing, or refinancing of transition costs 

7 and the acquisition of transition property including the costs of issuing, servicing, and retiring the transition 

8 bonds contemplated by the financing order. THE ORDER MUST SET FORTH THE TERM OVER WHICH THE 

9 TRANSITION BONDS ARE TO BE PAID, BUT THOSE TERMS MAY NOT EXCEED 20 YEARS. These 

10 adjustments may not impose fixed transition amounts upon customer classes that were not subject to the 

11 fixed transition amounts in the pertinent financing order. 

12 (3) (a) Notwithstanding any other provision of law, and except as otherwise provided in this section 

13 with respect to transition property that has been made the basis for the issuance of transition bonds AND 

14 UPON THE ISSUANCE OF TRANSITION BONDS, the financing orders and the fixed transition amounts must 

1 5 be irrevocable. 

16 (bl +1IB IF TRANSITION BONDS HAVE BEEN ISSUED, THE commission may not by rescinding, 

17 altering, or amending the financing order or otherwise: 

18 Ii) revalue or revise for ratemaking purposes the transition costs or the costs of recovering, 

19 reimbursing, financing, or refinancing the transition costs and acquiring transition property; 

20 (ii) determine that the fixed transition amounts or rates are unjust or unreasonable; or 

21 (iii) in any way reduce or impair the value of transition property either directly or indirectly by taking 

22 fixed transition amounts into account when setting other rates for the utility. 

23 (c) The TOTAL amount of raYeAlcle arisiA!J with raspast to the transition property may not be subject 

24 to reduction, impairment, postponement, or termination. 

25 Id) Except as otherwise provided in this section, the state pledges and agrees with the assignees 

26 and pledgees of transition property and transition bondholders that the state may not limit or alter the fixed 

27 transition amounts, transition property, financing orders, or any right under the obli9ati0As BONDS until the 

28 abli9ati0Rs BONDS, together with the interest on the ebli9ati0Rs BONDS, are fully met and discharged. THE 

29 BOARD. AS AGENT FOR THE STATE, IS AUTHORIZED TO INCLUDE THIS PLEDGE AND UNDERTAKING 

30 FOR THE STATE IN THESE OBLIGPTIO~IS BONDS. 
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1 (e) Notwithstanding any ·other provision of this section, the commission shall approve those 

2 adjustments to the fixed transition amounts as may be necessary to ensure timely recovery of all transition 

3 costs that are the subject of the pertinent financing order and the costs of capital associated with the 

4 recovery, reimbursement, financing, or refinancing of transition costs and acquiring transition property 

5 including the costs of issuing, servicing, and retiring the transition bonds contemplated by the financing 

6 order. The adjustments may not impose fixed transition amounts upon customer classes that were not 

7 subject to the fixed transition amounts in the pertinent financing order. 

8 (4) (a) Financing orders do not constitute a debt or liability of the state or of any political subdivision 

9 of the state if issued through the board and do not constitute a pledge of the full faith and credit of the 

1 O state or any of the state's political subdivisions if issued through the board. The financing orders are 

11 payable solely from the funds provided under this section. The bonds and offering documents must contain 

12 ON THEIR FACE a statement to the following effect: 

1 3 "Neither the f~II faith ans sresit nor the taxin9 13ewer of tho State of Montana is 13les9es to the 

14 riayment of tho 13rinsipal of or interest on this ses~rit','," THIS BOND MAY NOT CONSTITUTE AN 

15 INDEBTEDNESS OR A LOAN OF CREDIT OF THE STATE OF MONTANA OR ANY POLITICAL SUBDIVISION 

16 OF THE STATE OF MONTANA WITHIN ANY CONSTITUTIONAL OR STATUTORY PROVISION. NEITHER 

17 THE FULL FAITH AND CREDIT NOR THE TAXING POWER OF THE STATE OF MONTANA IS PLEDGED TQ 

18 THE PAYMENT OF THE PRINCIPAL OR INTEREST ON THIS BOND, AND NEITHER THE STA TE OF 

19 MONTANA NOR ANY POLITICAL SUBDIVISION OF THE STATE OF MONTANA IS OBLIGATED, DIRECTLY, 

20 INDIRECTLY, OR CONTINGENTLY, TO LEVY OR TO PLEDGE ANY FORM OF TAXATION ORTO MAKE ANY 

21 APPROPRIATION FOR THE PAYMENT OF THIS BOND. THIS BOND IS A LIMITED OBLIGATION OF THE 

22 ISSUER. PAYABLE SOLELY OUT OF THE TRANSITION PROPERTY OR THE PROCEEDS OF THAT 

23 PROPERTY SPECIFICALLY PLEDGED FOR ITS PAYMENT AND NOT OTHERWISE. 

24 {b) The issuance of bonds under this section may not directly, indirectly, or contingently obligate 

25 the state or any political subdivision of the state to levy or to pledge any form of taxation or to make any 

26 appropriation for bond payment. 

27 (5) The commission shall establish procedures for the expeditious processing of applications for 

28 financing orders, including the approval or disapproval of applications within 120 days after a utility submits 

29 a complete application. The commission shall provide in any financing order for a procedure for the 

30 expeditious approval by the commission of periodic adjustments to the fixed transition amounts that are 
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the subject of the pertinent financing order pursuant to subsection (2). The commission shall determine 

2 on each anniversary of the issuance of the financing order and at additional intervals as may be provided 

3 for in the financing order whether the adjustments are required and shall provide for the adjustments, if 

4 required, to be approved within 60 days of each anniversary of the issuance of the financing order or of 

5 each additional interval provided for in the financing order. 

6 (6) Fixed transition amounts become transition property when and to the extent that a financing 

7 order authorizing the fixed transition amounts has become effective in accordance with subsection i2), and 

8 the transition property must thereafter continuously exist as property for all purposes with all of the rights 

9 and privileges of [sections 1 through 31 l for the period and to the extent provided in the financing order 

1 0 or until the transition bonds are paid in full including all principal, interest, premium, costs, and arrear ages 

11 on the transition bonds. 

12 (7) Transition bonds may be issued upon commission approval in the pertinent financing order. 

13 Transition bonds must specify that they do not provide recourse to the credit or any assets of the utility, 

14 other thah the transition property as specified in the pertinent financing order. 

15 (8) (a) A utility may sell, assign, or transfer all or portions of the utility's interest in transition 

16 property to an assignee. A utility or an assignee may further sell, assign, or transfer the utility's interest 

1 7 in that transition property to one or more assignees in connection with the issuance of transition bonds to 

1 8 the extent approved in the pertinent financing order. 

19 (b) A utility or an assignee may pledge transition property as collateral for transition bonds to the 

20 extent approved in the pertinent financing order and may provide for a security interest in the transition 

21 property as provided in this section. 

22 (c) Transition property may be sold, assigned, or transferred for the benefit of: 

23 (i) transition bondholders in connection with the exercise of remedies upon a default; or 

24 (ii) any person acquiring the transition property after a sale, assignment, or transfer pursuant to this 

25 section. 

26 (9) (a) To the extent that any interest in transition property is sold, assigned, transferred, or pledged 

27 as collateral, the commission shall authorize the utility to contract with any assignee so that the utility will, 

28 subject to the utility's rights under subsection (18): 

29 Ii) continue to operate the utility's system and to provide service to the utility's customers; 

30 (ii) collect amounts in respect of the fixed transition amounts for the benefit and account of the 
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assignee; and 

2 (iii) account for and remit these amounts to or for the account of the assignee. 

3 (b) Contracting with the assignee in accordance with the commission's authorization may not impair 

4 or negate the characterization of the sale, assignment, transfer, or pledge as a true sale, an absolute 

5 assignment or transfer, or a grant of a security interest, as applicable. 

6 ( 10) Notwithstanding any other provision of law, any provision under this section or under a 

7 financing order requiring that the commission take or refrain from taking action with respect to the subject 

8 matter of a financing order binds the commission and any successor commission or agency exercising 

9 functions similar to the commission, and the commission or any successor commission or agency may not 

10 rescind, alter, or amend that requirement in a financing order. 

11 (11) A pledge or any other security interest in transition property is valid, is enforceable against the 

12 pledgor and third parties, including judgment lien creditors, subject only to the rights of any third parties 

13 holding security interests in the transition property perfected in the manner described in this section, and 

14 attaches only when all of the following have taken place: 

15 (a) the commission has issued the financing order authorizing the fixed transition amounts included 

16 in the transition property; 

17 (b) value has been given by the pledgees of the transition property; and 

18 (c) the pledgor has signed a security agreement or other financing-related agreement covering the 

1 9 transition property. 

20 ( 12) (a) A valid and enforceable security interest in transition property is perfected only when it has 

21 attached and when a financing statement has been filed with the eammissian SECRET ARY OF ST A TE in 

22 accordance with procedures that the eammissisn SECRETARY OF STATE may establish. The financing 

23 statement must name the pledgor of the transition property as debtor and identify the transition property. 

24 (b) Any description of the transition property is sufficient if the description refers to the financing 

25 order creating the transition property. 

26 (cl The commission may require other filings with respect to the security interest in accordance with 

27 procedures the commission may establish, except that these filings may not affect the perfection of the 

28 security interest. 

29 ( 13) A perfected security interest in transition property is a continuously perfected security interest 

30 in all revenue and proceeds arising with respect to the transition property, whether or not the revenue or 
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proceeds have accrued. Conflicting security interests must rank according to priority in time of perfection. 

2 Transition property constitutes property for all purposes, including for contracts securing transition bonds, 

3 whether or not the revenue and proceeds arising with respect to the transition property have accrued. 

4 I 14) (al Subject to the terms of the security agreement covering the transition property and the 

5 rights of any third parties holding security interests in the transition property perfected in the manner 

6 described in this section, the validity and relative priority of a security interest created under this section 

7 is not defeated or adversely affected by: 

8 (i) the commingling of revenue arising with respect to the transition property with other funds of 

9 the utility that is the pledgor or transferor of the transition property; or 

10 (ii) any security interest of any third party in a deposit account of that utility perfected under Title 

11 30, chapter 9, part 3, into which the revenue is deposited. 

12 (b) Subject to the terms of the security agreement, upon compliance with the requirements of this 

13 section, a pledgee of the transition property has a perfected security interest in all cash and deposit 

14 accounts of the utility in which revenue arising with respect to the transition property has been commingled 

15 with other funds, but the perfected security interest must be limited to an amount no greater than the 

16 amount of the revenue with respect to the transition property received by the utility within 12 months 

17 before any default under the security agreement or the institution of insolvency proceedings by or against 

18 the utility, less payments from the revenue to the pledgees during that 12-month period. 

19 ( 15) (al If a default occurs under the security agreement covering the transition property, a pied gee 

20 of the transition property, subject to the terms of the security agreement, has all rights and remedies of a 

21 secured party upon default under Title 30, chapter 9, part 5, and is entitled to foreclose or otherwise 

22 enforce the pledgee's security interest in the transition property, subject to the rights of any third parties 

23 holding prior security interests in the transition property perfected in the manner provided in this section. 

24 (b) The commission may require in the financing order creating the transition property that in the 

25 event of default by the utility in payment of revenue arising with respect to the transition property, the 

26 commission and any successor to the commission, upon the application by a pledgee or assignee of the 

27 transition property and without limiting any other remedies available to the pledgees or transferees by 

28 reason of the default shall order the sequestration and payment to the pledgee or assignee of the proceeds 

29 of the transition property. An order must remain in full force and effect notwithstanding any bankruptcy, 

30 reorganization, or other insolvency proceedings with respect to the public utility or a debtor, pledgor, or 

1Legis/ative 
\Services 
'\!!jvision 

- 33 - SB 390 



55th Legislature S8O39O.O4 

transferor of the transition property. 

2 (c) Any sum in excess of amounts necessary to pay principal, premium, if any, interest, costs, and 

3 arrearages on the transition bonds and other costs arising under the security agreement must be remitted 

4 to the debtor or to the pledger as provided in the security agreement. 

5 (16) (a) A transfer of transition property by a utility to an assignee or by the assignee IO another 

6 assignee that the parties have in the governing documentation expressly stated to be a sale or other 

7 absolute transfer in a transaction approved or authorized in a financing order must be treated as an absolute 

8 transfer of all of the transferor's right, title, and interest, as in a true sale, and not as a pledge or other 

9 financing of the transition property, other than for federal and state income and franchise tax purposes. 

1 O (b) Granting to transition bondholders a preferred right to revenue of the utility or the provision by 

11 the utility or an assignee of other credit enhancement with respect to transition bonds may not impair or 

12 negate the characterization of any transfer as a true sale, other than for federal and state income and 

13 franchise tax purposes. 

14 (c) Notwithstanding the provisions of this subsection ( 16), for state tax purposes, a transfer must 

1 5 be treated as a pledge or other financing unless the governing documentation ei: OF transfer specifically 

16 states that THE transfer is intended to be treated otherwise. The characterization of the transfer as a true 

1 7 sale or other absolute transfer in the governing documentation of a transfer is not intended to prejudice the 

18 characterization of the transfer as a pledge or other financing for federal tax purposes. 

19 ( 1 7) A sale, assignment, or other transfer of transition property may only be considered perfected 

20 as against any third person, including any judicial lien creditor, when both of the following have taken place: 

21 (a) the financing order authorizing the fixed transition amounts included in the transition property 

22 has become effective in accordance with subsection (2); and 

23 (b) an assignment of the transition property, in writing, has been executed and delivered to the 

24 transferee. 

25 ( 18) (a) As between bona fide assignees of the same right for value without notice, the assignee 

26 first filing a financing statement with the S0A'lffiission SECRETARY OF STATE in accordance with 

27 procedures that the 0OA'lffiission SECRETARY OF STATE may establish has priority. The financing 

28 statement must name the assignor of the transition property as debtor and must identify the transition 

29 property. Any description of the transition property is sufficient if the description refers to the financing 

30 order creating the transition property. The commission may require the assignor or the assignee to make 
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other filings with respect to the transfer in accordance with procedures that the commission may establish, 

2 but these filings may not affect the perfection of the transfer. 

3 lb) Any successor to the utility, whether pursuant to any bankruptcy, reorganization, or other 

4 insolvency proceeding or pursuant to any merger, sale, or transfer, by operation of law, or otherwise, shall 

5 perform and satisfy all obligations of the utility pursuant to this section in the same manner and to the same 

6 extent as the utility, including but not limited to collecting and paying to the assignee or pledgee, as the 

7 case may be, revenue arising with respect to the transition property sold, assigned, transferred, or pledged 

8 to secure transition bonds. 

9 (19) Transition property or any right, title, or interest of a utility, assignee, or pledgee described in 

1 O the definition of transition property, whether before or after the issuance of a financing order, does not 

11 constitute an account or general intangibles under 30-9-106. Any right, title, or interest pertaining to a 

12 financing order, including the interest pertaining to a financing order, along with the associated transition 

13 property and any revenue, collections, claims, payments, money, or proceeds of or arising from fixed 

14 transition·amounts pursuant to the financing order, may not be considered proceeds of any right, title, or 

15 interest other than in the order and the transition property arising from the order. 

16 (20) The lien under this section is enforceable against the pledger and all third parties, including 

17 judicial lien creditors, subject only to the rights of any third parties holding security interests in the transition 

18 property previously perfected in the manner described in this section if value has been given by the 

19 purchasers of transition bonds. A perfected lien in transition property is a continuously perfected security 

20 interest in all revenue and proceeds arising with respect to the associated transition property, whether or 

21 not revenue has been accrued. Transition property constitutes property for the purposes of contracts 

22 securing transition bonds, whether or not the related revenue has accrued. The lien created under this 

23 section is perfected and ranks before any lien, including any judicial lien, that subsequently attaches to the 

24 transition property, to the fixed transition costs, and to the financing order and any rights created by the 

25 order or any proceeds of the order. The relative priority of a lien created under this section is not defeated 

26 or adversely affected by changes to the financing order or to the fixed transition amounts payable by any 

27 customer. 

28 (21) The commission shall establish and maintain a separate system of records to reflect the date 

29 and time of receipt of all filings made under this section and may provide that transfers of transition 

30 property to an assignee be filed in accordance with the same system. 
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(22) Any sale, assignment, or other transfer of transition property or any pledge of transition 

2 property is exempt from any state or local sales, income, transfers, gains, receipts, or similar taxes. 

3 ( 231 The transition bonds issued under [sections 1 through 31 l are exempt from the provisions of 

4 Title 30, chapter 10, but copies of all prospectus and disclosure documents must be deposited for public 

5 inspection with the state securities commissioner. 

6 (24) The granting, perfection, and priority of security interests with respect to transition property 

7 and the proceeds thereof are governed by this section rather than Title 30, chapter 9. 

8 (25) UPON THE PAYMENT IN FULL OF TRANSITION BOND PRINCIPAL AND INTEREST, THE 

9 UTILITY SHALL DISCONTINUE CHARGING AND COLLECTING THE COMPETITIVE TRANSITION CHARGE 

10 ASSOCIATED WITH THAT PORTION OF THE UTILITY'S APPROVED TRANSITION COSTS. 

11 (26) THE COMMISSION MAY, BY ORDER OR RULE AND SUBJECT TO TERMS AND CONDITIONS 

12 THAT IT MAY PRESCRIBE, EXEMPT ANY SECURITY OR CLASS OF SECURITIES FOR WHICH AN 

13 APPLICATION IS REQUIRED UNDER THIS TITLE OR ANY PUBLIC UTILITY OR CLASS OF PUBLIC UTILITY 

14 FROM THE PROVISIONS OF THIS TITLE IF IT FINDS THAT THE APPLICATION OF THIS TITLE TO THE 

15 SECURITY, CLASS OF SECURITY, PUBLIC UTILITY, OR CLASS OF PUBLIC UTILITY IS NOT REQUIRED BY 

16 THE PUBLIC INTEREST. 

17 

Section 32. Section 1 5-6-137, MCA, is amended to read: 18 

19 "15-6-137. Class seven property -- description -- taxable percentage. ( 1) Class seven property 

20 includes: 

21 (a) all property used and owned by persons, firms, corporations, or other organizations that are 

22 engaged in the business of furnishing telephone communications exclusively to rural areas or to rural areas 

23 and cities and towns of 800 persons or less; 

24 (b) all property owned by cooperative rural electrical and cooperative rural telephone associations 

25 that serve less than 95 % of the electricity consumers or telephone users within the incorporated limits of 

26 a city or town, except rural electric cooperative properties described in 15-6-141 ( 1 I la); 

27 (c) electric transformers and meters; electric light and power substation machinery; natural gas 

28 measuring and regulating station equipment, meters, and compressor station machinery owned by 

29 noncentrally assessed public utilities; and tools used in the repair and maintenance of this property. 

30 (2) To qualify for this classification, the average circuit miles for each station on the telephone 
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communication system described in subsection ( 1 }(b) must be more than 1 mile. 

13) Class seven property is taxed at 8% of its market value." 

Section 33. Section 15-6-141, MCA, is amended to read: 

"15-6-141. Class nine property -- description -- taxable percentage. ( 1) Class nine property 

includes: 

(a) centrally assessed electric power companies' allocations, including, if congress passes legislation 

that allows the state to tax property owned by an agency created by congress to transmit or distribute 

electrical energy, allocations of properties constructed, owned, or operated by a public agency created by 

the congress to transmit or distribute electric energy produced at privately owned generating facilities t 

not including rural electric cooperativesl--;. However, areaerties ef rural electric seeperativos 

COOPERATIVES' PROPERTY USED FOR THE SOLE PURPOSE OF serving CUSTOMERS REPRESENTING less 

than 95% of the electric consumers located within the incorporated limits of a city or town of more than 

3,500 persons in which a centrally assessed electric power company also owns property ilfi'I IS included. 

FOR PURPOSES OF THIS SUBSECTION (1 )(A), "PROPERTY USED FOR THE SOLE PURPOSE" DOES NOT 

INCLUDE A HEADQUARTERS, OFFICE, SHOP, OR OTHER SIMILAR FACILITY. 

(b) allocations for centrally assessed natural gas companies having a major distribution system in 

this state; and 

(c) centrally assessed companies' allocations except: 

(i) electric power and natural gas companies' property; 

(ii) property owned by cooperative rural electric and cooperative rural telephone associations and 

classified in class five; 

(iii) property owned by organizations providing telephone communications to rural areas and 

classified in class seven; 

(iv) railroad transportation property included in class twelve; and 

(v) airline transportation property included in class twelve. 

(2) Class nine property is taxed at 12% of market value." 

Section 34. Section 69-5-101, MCA, is amended to read: 

"69-5-101. Short title. This part shall be 1§. known and may be cited as the "Territorial Integrity 
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Act of 1971"." 

2 

3 Section 35. Section 69-5-102, MCA, is amended to read: 

4 "69-5-102. Definitions. When used in this part, the following definitions apply: 

S80390.04 

5 (1) "Commorsial premises" m11ans the premises where tho bldsinoss of sellin9, •1,1aroholdsing, or 

6 distrisldtin!l a sommodity or other sldsiness aoti'.«ity is oarriod on or professional or other sorvisos aro 

7 rendoroel. "Agreement" means a written agreement between two or more electric facilities providers that 

8 identifies the geographical area to be served exclusively by each electric facilities provider that is a party 

9 to the agreement and any terms and conditions pertinent to the agreement. 

1 O (2) "Electric cooperative" means a rural electric cooperative organized under Title 35, chapter 18, 

11 or a foreign corporation admitted thereunder to do business in Montana. 

1 2 (3) "Electric sldpplier facilities provider" means any eleotrioal utility and any oleotrio ooof)orativo tha! 

1 3 provides electric service facilities to the public. 

14 (4) "Electric service facilities" means any distribution or transmission system or related facility 

15 necessary to provide electricity to the premises, including lines. 

16 ¼-Hfil. "Electric utility" means a person, firm, or corporation other than an electric cooperative 

1 7 whioh fldrnishos eleotrioal that provides electric service facilities to the public. 

18 (a) "lnelldstFial f)romisos" means the l')romises where an indldstrial aoti¥ity is oarrieel on, inolldding 

19 bldt not limited to the Ol')BFation of faotories, mills, maohine shol')s, mines, oil wells, rofinorios, l')ldmpin9, 

20 sloaning and dyeing werl,s, sroamorios, sanneries, stool<i~•arels, feedlots, military installations, or other 

21 oimaoti><e, fasrioating, or prooossing asti•,ities. 

22 (6) "Line" means any electric~ conductor operatin9 at a nominal volta§o level of 34 ,eOO volts 

23 or loss, moasldred phase to l')haso. 

24 (7) "Premises" means a building, residence, structure, or facility to which oleotrioity is being electric 

25 service facilities are provided or is fil to be fldrnished; l')re¥ieled, that installed; however, two or more 

26 buildings, structures, or facilities wl:.iGR that are located on one tract or contiguous tracts of land and that 

27 am ldtilizod used by one electric consumer for farming, business, commercial, industrial, institutional, 

28 governmental, or trailer court purposes &l=lall must together constitute one premises, except that any &HBR 

29 building, structure, or facility, other than a trailer i::ourt, &l=lall may not, together with any other building, 

30 structure, or facility, constitute one premises if the electric service to it is separately metered and the 
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2 

3 

4 

5 

6 

7 

charges for &\,/Gfl that service are calculated independently of charges for service to any other building, 

structure, or facility. 

(81 "Utility" means a public utility regulated by the commission pursuant to Title 69, chapter 3, or 

a utility qualifying as an electric cooperative pursuant to Title 35, chapter 18." 

Section 36. Section 69-5-104, MCA, is amended to read: 

"69-5-104. Continuation of senise electric service facilities to existing consumers.~ Each 

8 electric si,pplier service facilities provider sl:iall l:iaye has the right to 8e!'¥& provide electric service facilities 

9 to all premises being served by it or to which any of its facilities are attached on Fet:moary 1, 1 Q71 [the 

1 0 effective date of this act)." 

Section 37. Section 69-5-105, MCA, is amended to read: 

11 

12 

13 "69-5-105. Service to new consumers. (1) Subject to 69 e 106 this part, the electric sYppliar 

14 facilities provider having a line nearest the premises, as measured in accordance with subsection (2), shall 

15 8e!'¥& provide electric service facilities to the premises initially requiring service after febryary 1, 1971 [the 

16 effective date of this act], which creates a rebuttable presumption that the nearest line is the least-cost 

17 electric service facility to the new customer. However, a customer or another electric facilities provider 

18 may rebut the presumption, and another electric facilities provider may provide the electric service facilities 

1 9 if it can do so at less cost. 

20 (2) All measurements under this part &l=!a# must be made on the shortest straight line~ that 

21 can be drawn from the conductor nearest the premises to the nearest permanent portion of the premises. 

22 CanstrYotian power fer pran:iises ta be 00nstr1,1otes st=tall 130 s1,1pplies 13y the eleotrio s1,1pplier t=tavin!J the ri§ht 

23 ta serve the san:iJJleteEI IJFBn:iises. 

24 (31 If the electric facilities providers are unable to reach agreement as to which electric facilities 

25 provider can provide electric service facilities at least cost, an independent consultant engineer agreeable 

26 to both electric facilities providers or, in the event of failure of the electric facilities providers to agree on 

27 a consultant engineer, an independent consultant engineer selected by the district court having jurisdiction, 

28 as provided in 69-5-110, shall determine which electric facilities provider can extend its lines to the 

29 consumer at the least cost. The cost of those engineering services must be paid equally by the electric 

30 facilities providers involved." 
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Section 38. Section 69-5-106, MCA, is amended to read: 

2 "69-5-106. Sen<ioe Electric service facilities to iRdY&tFial eF oeRul'leroial 1uemises large customers. 

3 ( 1) An electric utility has the right to furnish electric service facilities to any iAEi1,1strial er OOR1R10rsial 

4 premises if the estimated connected load for full !}lafH operation at susl=l iAEiustrial OF oomR10roial the 

5 premises will be 400 kilowatts or larger within 2 years from the date of initial service pro 1,iEieE1 wGl=l and 

6 if the electric utility can extend its fff\66 facilities to SYSA iAEiustrial OF oomR10roial the premises at less cost 

7 to the electric utility or tl=le iAEiustrial or OOR'lR10roial owstoR1er than the electric cooperative cost. The 

8 estimated connected load sl=iaU must be determined froin the plans and specifications prepared for 

9 construction of the premises or, if wGl=\ .ill! estimate is not available, sl=iaU must be determined by agreement 

10 of the electric supplier facilities provider and the customer. The fact that the actual connected load after 

11 2 years from the date of initial service is less than 400 kilowatts does not affect the right of the electric 

12 supplier facilities provider initially providing electric service facilities to continue to provide electric service 

13 facilities to~ the premises. 

14 (2) An independent consultant engineer agreeable to both electric suppliers facilities providers or, 

15 in the event of failure of the electric suppliers facilities providers to agree on a consultant engineer, an 

16 independent consultant engineer selected by the district court having jurisdiction, as provided in 69-5-110, 

17 shall determine which electric supplier facilities provider can extend its liAes to tl=lo oonsumer facilities at 

18 the least cost to the utility. The cost of StlGl=I those engineering services sl=iaU must be paid equally by the 

19 electric s1,1ppli0Fs facilities providers involved. 

20 (3) Mo pr0R1ises otl=ler tl=laA aAetl=tor susl=t GBR1R1orsial er imlustrial preR1ises sl=tall es serveEl freR1 

21 a line oonstrusteEi unEier tl=tis seotioA." 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 39. Section 69-5-107, MCA, is amended to read: 

"69-5-107. Ser•.·iee te pr0pert•; er.vRed by eleotrio e11pplior Customer-owned facilities. ~lotl=liA§J in 

69 e 103 tAFOY§JA 69 e 106 sl=lall rostrist tl=to ri§Jl=tt ef an elestris supplier te fumisl=l eleotrio sor'lioe to any 

property awned by tho olsotrio s1,1pplier. This part may not limit a customer's right to construct, own, or 

operate electric service facilities for the customer's own use, and construction, ownership, or use may not 

cause the customer to be considered a utility. A customer may not duplicate existing electric service 

facilities." 
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Section 40. Section 69-5-108, MCA, is amended to read: 

2 "69-5-108. Agreements between electric &llppliers as 18 sertfise areas facilities providers. 

3 ~Jotwithstanding tho 13rovisions of 6Q e 103 thr01c.19h 6Q e 1 QQ, an olostris sy1313lior may furnish olostris 

4 sor11ise to any sonsumor at any 13remisos sein9 served s~• another olostris sy1313lior y13on "'Fitton O'iJFOomont 

5 of tho affostos olaotris su1313liors or at 13romisos that another olostris su1313lior has tho right to sor110 13u~ 

6 to this f)art, UflOn written a9re0Fl'lont of tho affeoted elestris suf)13liers. Utilities may enter into agreements 

7 that identify the geographical area to be exclusively served by each electric facilities provider that is party 

8 to the agreement, overriding tho provisions of 69-5-105 and 69-5-107. If an agreement is approved by the 

9 commission pursuant to this part, the agreement is valid and binding on all electric facilities providers and 

10 all customers, except those provided for in 69-5-106." 

Section 41. Section 69-5-109, MCA, is amended to read: 

11 

12 

13 "69-5-109. Special provisions for annexed areas. With res pest to servioo in areas ','lhish are 

14 annmrnd to insorparated mYnisipalities ha11 in9 a papulation in 011soss of 3,eOO persans, olostris su1313l'Of6 

15 have rights and are susjest to rostristians as follaws: 

16 ( 1) every olastris sy1313lior has the ri9ht to servo all 13r0Fl'lises seins served B'( it on tho aato of 

17 ann011ation. 

18 (2) l\n olostris soo13orative does net ha•,o tho right to servo an~• promises initially roi:iuiring sori•iso 

19 on er after tho date af annexatian. Tho restristion stated in this sussestian sees net appl'( ta ine,arporatad 

20 Fl'ltmisipalitias in ,,.,hish Qe% er mare of tho premises woro sor\•od B'J' an olostris sooporative on February 

21 1, 1 971 . ( 1) Electric facilities providers providing electric service facilities in or near areas that are 

22 incorporated municipalities having a population in excess of 3,500 persons and having annexed areas since 

23 1985 or having existing municipal planning zones on [tho effective date of this act] shall enter into 

24 agreements dividing the annexed and planning zone areas into exclusive service territories and shall submit 

25 the agreements to the commission for approval, pursuant to this part. 

26 {2) Tho agreements do not apply to electric service facilities with loads of 400 kilowatts or greater. 

27 Agreements must be based on the location of facilities in place on [the effective date of this act). 

28 (3) If electric facilities providers have failed to negotiate agreements within 1 year from the 

29 [effective date of this act], the commission shall divide the annexed and planning zone areas into exclusive 

30 service territories, using the considerations pursuant to [section 44). 
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1 (4) Until agreements are final, electric service facilities to new customers will be provided pursuant 

2 to 69-5-105." 

3 

Section 42. Section 69-5-110, MCA, is amended to read: 4 

5 "69-5-110. Jurisdiction of district courts over disputes. The district courts of the county or 

6 counties within which the premises or lines involved in any dispute are located~ have jurisdiction under 

7 this part over all electric s1,1r,ir,iliers facilities providers subject to the r,irevisiens thereef this part." 

8 

9 Section 43. Section 69-5-111, MCA, is amended to read: 

10 "69-5-111. Judicial remedies. (1) Whenever it shall ar,ir,iear that anv on electric s1,1r,ir,ilier facilities 

11 provider is failing or omitting or about to fail or omit to do anything required of it by this part or is doing 

12 or is about to do anything or to permit anything to be done contrary to or in violation of this part, aflV the 

13 electric s1,1r,ir,ilier facilities provider affected H1ereav shall haYe the ri€jht te may file a complaint in the district 

14 court eri6fl.v setting forth the acts or omissions complained of and requesting an injunction. 

15 12) If an affidavit showing that grounds exist therefer that an electric facilities provider is in 

16 violation of this part is filed with the complaint, a temporary restraining order~ must be issued without 

17 notice. A copy of the temporary restraining order, complaint, and affidavit~ must be served upon the 

18 defendant, together with an order to show cause why the temporary restraining order should not be made 

19 permanent, within 5 days after 'issuance of the temporary restraining order. The hearing on the order to 

20 show cause must be held at a date specified therein in the order, whish sl:iall and may not be more than 

21 10 days after service tl:iereef of the order and ~ must take precedence over all matters pending before 

22 the district court. A judgment making the injunction permanent or dissolving the temporary restraining order 

23 tl=leretefere that was issued and dismissing the complaint must be made net later than before 1 O days after 

24 the hearing on the order to show cause. 

25 (3) Any party aggrieved by the order may appeal to the supreme court of Montana by filing a notice 

26 of appeal in the district court within 20 days from entry of the order. The appeal must be perfected within 

27 20 days thereafter after filing the notice of appeal and~ must take precedence over all matters pending 

28 before the supreme court of Montana." 

29 

30 NEW SECTION. Section 44. Commission jurisdiction over agreements. 11) All agreements between 
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electric facilities providers must be submitted to the commission for approval. Each agreement must clearly 

2 identify the geographical area to be served by each electric facilities provider. The submission must include: 

3 (a) a map and a written description of the area; AND 

4 (bl the terms and conditions pertaining to the implementation of the agreement-;~ 

5 (21 WHENEVER AN AGREEMENT INVOLVES THE EXCHANGE OR TRANSFER OF CUSTOMERS 

6 WITHIN SERVICE TERRITORIES, THE FOLLOWING MUST ALSO BE INCLUDED WITH THE AGREEMENT 

7 SUBMISSION: 

8 MJ.Al. the number and class of customers to be transferred; 

9 AAifil assurance that the affected customers have been contacted and have received a written 

10 explanation of the difference in rates; and 

11 Wi9 information with respect to the degree of acceptance by affected customers, such as the 

1 2 number in favor of and those opposed to the transfer. 

13 mru In approving agreements, the commission shall consider but not be limited to consideration 

14 of: 

15 (a) the reasonable likelihood that the agreement, in and of itself, will not cause a decrease in the 

16 reliability of electric service to the existing or future ratepayers of any electric facilities provider party of 

17 the agreement; and 

18 (b) the reasonable likelihood that the agreement will eliminate existing or potentially uneconomic 

19 duplication of electric service facilities. 

20 ~H.11 An agreement approved by the commission is valid and enforceable, and except as provided 

21 in 69-5-106, an electric facilities provider may not offer, construct, or extend electric service facilities into 

22 an exclusive territory. 

23 {4-Hfil The commission shall state its findings and conclusions for approving or disapproving an 

24 agreement and shall render a decision within 90 days of receipt of the agreement. The electric facilities 

25 providers submitting the agreement to the commission shall act according to the agreement until a decision 

26 is rendered. 

27 {a+@J. Upon approval of the agreement, any modification, changes, or corrections to this agreement 

28 must be approved by the commission. 

29 tetill The commission may promulgate rules to administer this part consistent with the 

30 requirements of this part. 
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NEW SECTION. SECTION 45. FUNDING FOR TRANSITION ADVISORY COMMITTEE. (1) THERE 

2 IS AN ACCOUNT IN THE STATE SPECIAL REVENUE FUND TO WHICH ALL FEES COLLECTED UNDER 

3 [SECTION 46] AND THIS SECTION MUST BE DEPOSITED AND FROM WHICH ALL APPROPRIATIONS TO 

4 THE LEGISLATIVE SERVICES DIVISION FOR THE ACTIVITIES OF THE TRANSITION ADVISORY 

5 COMMITTEE MUST BE PAID. AN APPROPRIATION TO THE LEGISLATIVE SERVICES DIVISION FOR THE 

6 ACTIVITIES OF THE TRANSITION ADVISORY COMMITTEE MAY CONSIST OF A BASE APPROPRIATION 

7 FOR REGULAR OPERATING EXPENSES. 

8 12) IN ADDITION TO ALL OTHER LICENSES, FEES, AND TAXES IMPOSED BY LAW, ALL ELECTRIC 

9 UTILITY COMPANIES SHALL: 

10 (Al WITHIN 30 DAYS AFTER THE CLOSE OF EACH CALENDAR QUARTER, FILE WITH THE 

11 DEPARTMENT OF PUBLIC SERVICE REGULATION AND THE DEPARTMENT OF REVENUE A STATEMENT, 

12 IN A FORM THAT THE COMMISSION AND DEPARTMENT OF REVENUE MAY DETERMINE, SHOWING THE 

13 GROSS OPERATING REVENUE FROM ALL ACTIVITIES BY THE COMMISSION WITHIN THE STATE FOR 

14 THAT CALENDAR QUARTER OF OPERATION OR PORTION OF A QUARTER. SEPARATELY STATING 

15 GROSS REVENUE FROM SALES TO OTHER COMPANIES FOR RESALE: AND 

16 18) AT THAT TIME PAY TO THE DEPARTMENT OF REVENUE A FEE BASED ON A PERCENTAGE 

17 OF THE GROSS OPERATING REVENUE REPORTED, AS DETERMINED BY THE DEPARTMENT OF REVENUE 

18 UNDER [SECTION 46). 

19 (3) UNLESS THE DEPARTMENT OF REVENUE REQUIRES OTHERWISE, A STATEMENT FILED 

20 PURSUANT TO 69-1-223(2l(A) MEETS THE REQUIREMENTS OF SUBSECTION 12) OF THIS SECTION. 

21 (4) THE AMOUNT OF MONEY THAT MAY BE RAISED BY THE FEE ON THE ELECTRIC UTILITY 

22 COMPANIES DURING A FISCAL YEAR MAY NOT BE INCREASED, EXCEPT AS PROVIDED IN [SECTION 

23 46], FROM THE AMOUNT APPROPRIATED, INCLUDING BOTH BASE AND CONTINGENCY 

24 APPROPRIATIONS, BY THE LEGISLATURE FOR THAT FISCAL YEAR. ANY ADDITIONAL MONEY REQUIRED 

25 FOR OPERATION OF THE TRANSITION ADVISORY COMMITTEE MUST BE OBTAINED FROM OTHER 

26 SOURCES IN A MANNER AUTHORIZED BY THE LEGISLATURE. 

27 15) AS USED IN !SECTION 46] AND THIS SECTION, "ELECTRIC UTILITY COMPANY" HAS THE 

28 SAME MEANING AS "ELECTRIC FACILITIES PROVIDER" AS DEFINED IN 69-5-102. 

29 

30 NEW SECTION. SECTION 46. DETERMINATION OF FEE FOR ACTIVITIES OF TRANSITION 
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ADVISORY COMMITTEE -- FAILURE TO PAY -- PENALTY -- STATUTE OF LIMITATIONS. (1) ON OR 

2 BEFORE JUNE 30 IN EACH YEAR, THE DEPARTMENT OF REVENUE SHALL: 

3 (A) DETERMINE THE TOTAL GROSS OPERATING REVENUE GENERATED BY ALL ACTIVITIES 

4 WITHIN THIS STATE FOR ALL ELECTRIC UTILITY COMPANIES FOR THE PREVIOUS FISCAL YEAR· 

5 (B) COMPUTE THE PERCENTAGE, SUBJECT TO REVISION AS PROVIDED IN SUBSECTION (2), OF . 

6 THE AMOUNT DETERMINED IN SUBSECTION (1 )(A) THAT WILL PRODUCE AN AMOUNT EQUAL TO THE 

7 APPROPRIATION TO THE LEGISLATIVE SERVICES DIVISION, EXCEPT THAT AN ELECTRIC UTILITY 

8 COMPANY OWNED AND OPERATED BY ANY MUNICIPAL CORPORATION WITHIN THIS STATE MAY NOT 

9 BE REQUIRED TO PAY A SUM IN EXCESS OF 0.06 OF 1 % OF ITS GROSS OPERATING REVENUE· 

10 IC) ADJUST THE PERCENTAGE MULTIPLIER COMPUTED IN SUBSECTION ( 1 )(8) TO ENSURE THAT 

11 SUFFICIENT FUNDS ARE GENERATED TO MEET THE APPROPRIATION AND THAT EXCESS FUNDS ARE 

12 NOT GENERATED OR RETAINED; AND 

13 ID) GIVE NOTICE BY MAIL TO EACH ELECTRIC UTILITY COMPANY OF THE PERCENTAGE TO BE 

14 APPLIED TO THE GROSS OPERATING REVENUE TO DETERMINE THE AMOUNT OF THE FEE TO BE PAID. 

15 (2) IA) THE DEPARTMENT OF REVENUE SHALL ADJUST THE PERCENTAGE MULTIPLIER IF THE 

16 DEPARTMENT CONSIDERS A CHANGE NECESSARY TO MEET OR TO NOT EXCEED THE AMOUNT TO BE 

17 RAISED BY THE FEE BECAUSE OF: 

18 Ill FLUCTUATIONS IN THE ACTUAL GROSS OPERATING REVENUE SUBJECT TO THE FEE; OR 

19 Ill) SUBMISSION AND APPROVAL OF A BUDGET AMENDMENT AUTHORIZING THE SPENDING 

20 OF MONEY FROM A CONTINGENCY APPROPRIATION INCLUDED IN THE APPROPRIATION FOR THE 

21 LEGISLATIVE SERVICES DIVISION IN SUPPORT OF THE ACTIVITIES OF THE TRANSITION ADVISORY 

22 COMMITTEE AND AUTHORIZED TO BE RAISED BY MEANS OF THE FEE. 

23 (B\ ADJUSTMENTS OF THE PERCENTAGE MULTIPLIER ARE SUBJECT TO THE EXCEPTION 

24 PROVIDED IN SUBSECTION 11)(8) FOR MUNICIPALLY OWNED AND OPERATED ELECTRIC UTILITY 

25 COMPANIES. 

26 (C) ELECTRIC UTILITY COMPANIES MUST BE GIVEN AT LEAST 30 DAYS' NOTICE OF ANY 

27 CHANGE IN THE PERCENTAGE MULTIPLIER. 

28 ID) ANY CHANGE IN THE PERCENTAGE MULTIPLIER IS EFFECTIVE AT THE BEGINNING OF THE 

29 NEXT CALENDAR QUARTER. 

30 13) IN THE EVENT THAT THE FEE CHARGED IN 1 YEAR IS IN EXCESS OF THE AMOUNT 
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1 ACTUALLY EXPENDED IN THAT YEAR, THE EXCESS MUST BE DEDUCTED FROM THE AMOUNT 

2 REQUIRED TO BE RAISED BY THE FEE FOR THE NEXT YEAR BEFORE THE DETERMINATION REQUIRED 

3 BY SUBSECTION (1l IS MADE. MONEY REMAINING UNSPENT AT THE CLOSE OF THE FISCAL YEAR 

4 MUST BE USED TO REDUCE THE PERCENTAGE CALCULATED UNDER THIS SECTION IN THE 

5 SUBSEQUENT FISCAL YEAR. 

6 (41 ALL FEES PAID BY AN ELECTRIC UTILITY COMPANY PURSUANT TO THIS SECTION ARE 

7 IMMEDIATELY RECOVERABLE BY THE ELECTRIC UTILITY COMPANY IN ITS RATES AND CHARGES. 

8 WITHIN 30 DAYS AFTER THE ISSUANCE BY THE DEPARTMENT OF REVENUE OF THE NOTICE REQUIRED 

9 BY SUBSECTION (1), THE COMMISSION SHALL BY SEPARATE ORDER AUTHORIZE EACH ELECTRIC 

10 UTILITY COMPANY TO FULLY RECOVER IN ITS RATES AND CHARGES, ON AN ANNUAL BASIS, THE 

11 FEES LEVIED BY THIS SECTION. 

12 I5l (Al IF AN ELECTRIC UTILITY COMPANY FAILS, NEGLECTS, OR REFUSES TO FILE A 

13 STATEMENT OR TO PAY THE FEE REQUIRED BY [SECTION 45] OR THIS SECTION, THE DEPARTMENT 

14 OF REVENUE SHALL COLLECT THE FEE IN THE SAME MANNER AS THE FEE FOR THE OFFICE OF THE 

15 LEGISLATIVE CONSUMER COUNSEL IS COLLECTED IN 69-1-225 THROUGH 69-1-230. 

16 (Bl THE PENAL TY FOR FAILURE TO PAY THE FEE IMPOSED UNDER [SECTION 45] AND THIS 

17 SECTION IS THE SAME AS THE PENALTY UNDER 69-1-226. 

18 (Cl AN OVERPAYMENT OF THE FEE MUST BE PROCESSED IN THE SAME MANNER AS AN 

19 OVERPAYMENT IS PROCESSED UNDER 69-1-228. 

20 (D) THE STATUTE OF LIMITATIONS FOR A DEFICIENCY ASSESSMENT IS THE SAME AS 

21 PROVIDED IN 69-1-230. 

22 

23 NEW SECTION. SECTION 47. APPROPRIATION. THERE IS APPROPRIATED FROM THE FEES 

24 COLLECTED UNDER (SECTIONS 45 AND 46] TO THE LEGISLATIVE SERVICES DIVISION $76,000 FOR THE 

25 ACTIVITIES OF THE TRANSITION ADVISORY COMMITTEE ON ELECTRIC UTILITY INDUSTRY 

26 RESTRUCTURING. THIS IS A BIENNIAL APPROPRIATION. 

27 

28 NEW SECTION. Section 48. Repealer. Section 69-5-103, MCA, is repealed. 

29 

30 NEW SECTION. Section 49. Saving clause. [This act] does not affect rights and duties that 
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matured, penalties that wer'e incurred, or proceedings that were begun before [the effective date of this 

2 act]. 

3 

4 NEW SECTION. Section 50. Severability. If a part of [this act] is invalid, all valid parts that are 

5 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

6 applications, the part remains in effect in all valid applications that are severable from the invalid 

7 applications. 

8 

9 NEW SECTION. Section 51. Codification instructions. (1) [Sections 1 through 31, 45, AND 46] 

1 O are intended to be codified as an integral part of Title 69, and the provisions of Title 69 apply to [sections 

11 1 through 31, 45, AND 46]. 

12 (2) [Section 441 is intended to be codified as an integral part of Title 69, chapter 5, part 1, and the 

13 provisions of Title 69, chapter 5, part 1, apply to [section 44]. 

14 

15 

16 

NEW SECTION. Section 52. Effective date. [This act] is effective on passage and approval. 

-END-
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SENA TE BILL NO. 390 

2 INTRODUCED BY THOMAS, QUILICI, HARP, BERGSAGEL, SLITER, MOLNAR, BEAUDRY, MASOLO, 

3 GRINDE, MAHLUM, MENAHAN, DEVLIN, SHEA, CHRISTIAENS, SIMPKINS, STANG, DEPRATU, 

4 L. TAYLOR, HARRINGTON, BOOKOUT-REINICKE, STORY, OHS, PAVLOVICH, DEVANEY, JABS, 

5 REHBEIN, KEATING, TOEWS, TROPILA, ORR, FOSTER, LYNCH, GALVIN, MCCARTHY, BECK, RYAN, 

6 EMERSON, KITZENBERG, DEBRUYCKER, HERTEL, MILLS, GRADY, HALLIGAN, M. TAYLOR, 

7 GROSFIELD, WILSON, NELSON, CLARK, TASH, BISHOP, BENEDICT, SPRAGUE, COLE, MOHL, ELLIS, 

8 JENKINS, KOTTEL, WYATT, DENNY 

9 

10 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY ESTABLISHING RESTRUCTURING REQUIREMENTS 

11 FOR MONTANA'S ELECTRIC UTILITY INDUSTRY; PROVIDING CUSTOMER CHOICE; GENERALLY REVISING 

12 THE TERRITORIAL INTEGRITY LAWS; REMOVING CERTAIN RURAL ELECTRIC COOPERATIVE PROPERTIES 

13 FROM CLASS SEVEN PROPERTY; INCLUDING CERTAIN RURAL ELECTRIC COOPERATIVE PROPERTIES 

14 IN CLASS NINE PROPERTY; APPROPRIATING FUNDS FOR THE ACTIVITIES OF THE TRANSITION 

15 ADVISORY COMMITTEE ON ELECTRIC UTILITY INDUSTRY RESTRUCTURING; IMPOSl~IG A FEE ON 

16 ELECTRIC UTILITY COMPA~llES TO SUPPORT THE ACTIVITIES Of Tl-II! TRANSITIO~I ADVISORY 

17 COMMITTEE; AMENDING SECTIONS 15-6-137, 15-6-141, 69-5-101, 69-5-102, 69-5-104, 69-5-105, 

18 69-5-106, 69-5-107, 69-5-108, 69-5-109, 69-5-110, AND 69-5-111, MCA; REPEALING SECTION 

19 69-5-103, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

20 

21 STATEMENT OF INTENT 

22 A statement of intent is required because this bill provides the public service commission with 

23 rulemaking authority. 

24 

25 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

26 

27 NEW SECTION. Section 1. Short title. [Sections 1 through 31 I may be cited as the "Electric Utility 

28 Industry Restructuring and Customer Choice Act". 

29 

30 NEW SECTION. Section 2. Legislative findings and policy. The legislature finds and declares the 
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1 following: 

2 ( 1) The generation and sale of electricity is becoming a competitive industry. 

3 (2) Montana customers should have the freedom to choose their supplier of electricity and related 

4 services in a competitive market as soon as administratively feasible. Affording this opportunity serves the 

5 public interest. 

6 (31 The INTERESTS OF MONTANA CONSUMERS SHOULD BE PROTECTED AND THE financial 

7 integrity of electrical utilities should be fostered IA'l-llbl! Rl!COGMIZIIIIG n,11; lfllTeReSTS OF MOIIITANA 

8 CQfllSUMeRS. 

9 14) The public interest requires the continued protection of consumers through: 

10 (a) licensure of electricity suppliers; 

1 1 (b) provision of information to consumers regarding electricity supply service; 

1 2 le) provision of a process for investigating and resolving complaints; 

13 Id) continued funding for public purpose programs for: 

14 (i) cost-effective local energy conservation; 

15 (ii) low-income customer weatherization; 

1 6 (iii) renewable resource PROJECTS AND applications; 

1 7 (iv) research and development programs related to energy conservation and renewables; 

18 (vi market transformation; and 

19 (vi) low-income energy 9ill assistance; 

20 le) assurance of service reliability and quality; and 

21 (f) prevention of anticompetitive and abusive activities. 

22 (5) A UTILITY IN THE STATE OF MONTANA MAY NOT BE ADVANTAGED OR DISADVANTAGED 

23 IN THE COMPETITIVE ELECTRICITY SUPPLY MARKET, INCLUDING THE CONSIDERATION OF THE 

24 EXISTENCE OF UNIVERSAL SYSTEM BENEFITS PROGRAMS AND THE COMPARABLE LEVEL OF FUNDING 

25 FOR THOSE PROGRAMS THROUGHOUT THE REGIONS NEIGHBORING MONTANA. 

26 

27 NEW SECTION. Section 3. Definitions. As used in [sections 1 through 311, unless the context 

28 requires otherwise, the following definitions apply: 

29 (11 "Aggregator" or "market aggregator'' means an entity, licensed by the commission, that 

30 aggregates retail customers and purchases electric energy and takes title to electric energy as an 
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intermediary for sale to retail customers. 

2 (2) "Assignee" means any entity, including a corporation, partnership, board, trust, or financing 

3 vehicle, to which a utility assigns, sells, or transfers, other than as security, all or a portion of the utility's 

4 interest in or right to transition property. The term also includes an entity, corporation, public authority, 

5 partnership, trust or financing vehicle, to which an assignee assigns, sells, or transfers, other than as 

6 security, the assignee's interest in or right to transition property. 

7 (3) "Board" means the board of investments created by 2-15-1808. 

8 (4) "Broker" or "marketer" means an entity, licensed by the commission, that acts as an agent or 

9 intermediary in the sale and purchase of electric energy but that does not take title to electric energy. 

1 0 15) "Cooperative utility" means: 

11 (a) a utility qualifying as an electric cooperative pursuant to Title 35, chapter 18; OR 

12 lb) an existing municipal ELECTRIC utility as of [the effective date of this act]~~ 

13 {el a feeerall•,1 ownee and leeall~• Fflana§ee elestrie utility in the state of Montana that is 013eratod 

14 uneer sor'ltrast between a feserally reso§ni2eEI Indian tribe ans the Unites States. 

15 (6) "Customer" or "consumer" means a retail electric customer or consumer. THE UNIVERSITY OF 

16 MONTANA, PURSUANT TO 20-25-201 l 1), AND MONTANA STATE UNIVERSITY, PURSUANT TO 

17 20-25-201 {2). ARE EACH CONSIDERED A SINGLE RETAIL ELECTRIC CUSTOMER OR CONSUMER WITH 

18 A SINGLE INDIVIDUAL LOAD. 

19 (7) "Distribution facilities" means those facilities by and through which electricity is received from 

20 a transmission services provider and distributed to the customer and that are controlled or operated by a 

21 distribution services provider. 

22 (8) "Distribution services provider" means a person controlling or operating distribution facilities for 

23 distribution of electricity to the public. 

24 (9) "Electricity supplier" means any person, including aggregators, market aggregators, brokers, and 

25 marketers' offering to sell electricity to retail customers in the state of Montana. 

26 ( 10) "Financing order" means an order of the commission adopted in accordance with [section 31] 

27 that authorizes the imposition and collection of fixed transition amounts and the issuance of transition 

28 bonds. 

29 ( 11) (a) "Fixed transition amounts" means those nonbypassable rates or charges, including but not 

30 limited to: 
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(i) distribution; 

2 (ii) connection; 

3 !iii) disconnection; and 

4 liv) termination rates and charges that are authorized by the commission in a financing order to 

5 permit recovery of transition costs and the costs of recovering, reimbursing, financing, or refinancing the 

6 transition costs and acquiring transition property through a plan approved by the commission in the 

7 financing order, including the costs of issuing, servicing, and retiring transition bonds. 

8 (b) If requested by the utility in the utility's application for a financing order, fixed transition 

9 amounts must include nonbypassable rates or charges to recover federal and state taxes in which the 

1 O transition cost recovery period is modified by the transactions approved in the financing order. 

11 (12) "Functionally separate" means a utility's separation of the utility's electricity supply, 

12 transmission, distribution, and unregulated retail energy services assets and operations. 

13 (13) "Local governing body" means a local board of trustees of a rural electric cooperative. 

14 ( 14) "Low-income customer" means those energy consumer households and families with incomes 

15 at or below industry-recognized levels that qualify those consumers for low-income energy-related 

16 assistance. 

17 ( 1 5) "Nonbypassable rates or charges" means rates or charges approved by the commission 

18 imposed bv ON a customer to pay the customer's share of transition costs or universal system benefits 

19 program costs even if the customer has physically bypassed either the utility's transmission or distribution 

20 facilities. 

21 ( 16) "Pilot program" means a program using a representative sample of residential and small 

22 commercial customers to assist in developing and offering customer choice of electric supply for all 

23 residential and commercial customers. 

24 I 17) "Public utility" means any electric utility regulated by the commission pursuant to Title 69, 

25 chapter 3, on [the effective date of this act], including the public utility's successors or assignees. 

26 

27 

28 

29 

30 

( 18) "Transition bondholder" means a holder of transition bonds including trustees, collateral 

agents, and other entities acting for the benefit of that holder. 

119) "Transition bonds" means any bond, debenture, note, interim certificate, collateral, trust 

certificate, or other evidence of indebtedness or ownership ISSUED BY THE BOARD OR OTHER 

TRANSITION BONDS ISSUER that is secured by or payable from fixed transition amounts or transition 
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property. Proceeds from transition bonds must be used to recover, reimburse, finance, or refinance 

2 transition costs and to acquire transition property. 

3 120) "Transition charge" means a nonbypassable rate or charge to be imposed on a customer to pay 

4 the customer's share of transition costs. 

5 (21) "Transition cost recovery period" means the period beginning on July 1, 1998, and ending 

6 when a utility customer does not have any liability for payment of transition costs. 

7 (22) "Transition costs" means: 

8 (a) a public utility's net verifiable generation-related and electricity supply costs, including costs 

9 of capital, that become unrecoverable as a result of the implementation of [sections 1 through 31 J or of 

10 federal law requiring retail open access or customer choice. 

11 lb) those costs that include but are not limited to: 

12 (i) regulatory assets and deferred charges that exist because of current regulatory practices and can 

13 be accounted for up to the effective date of the commission's final order regarding a public utility's 

14 transition· plan AND CONSERVATION INVESTMENTS MADE PRIOR TO UNIVERSAL SYSTEM BENEFITS 

15 CHARGE IMPLEMENTATION; 

16 (ii) nonutility and utility power purchase contracts, including qualifying facility contracts; 

17 (iii) existing generation investments and supply commitments or other obligations incurred before 

18 [the effective date of this act] AND COSTS ARISING FROM THESE INVESTMENTS AND COMMITMENTS; 

19 (iv) the costs associated with af¥f renegotiation or buyout of the existing nonutility and utility power 

20 purchase contracts, including qualifying facilities and all costs, expenses, and reasonable fees related to 

21 issuing transition bonds; and 

22 (v) the costs of refinancing and retiring of debt or equity capital of the public utility and associated 

23 federal and state tax liabilities or other utility costs for which the use of transition bonds would benefit 

24 customers. 

25 123) "Transition period" means the period beginning on July 1, 1998, and ending on July 1, 2002, 

26 unless otherwise extended pursuant to [sections 1 through 31], during which utilities may phase in 

27 customer choice of electricity supplier. 

28 (24) "Transition property" means the property right created by a financing order including without 

29 limitation the right, title, and interest of a utility, assignee, or other issuer of transition bonds to all revenue, 

30 collections, claims, payments, money, or proceeds of or arising from or constituting fixed transition 
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1 amounts that are the subject of a financing order including those nonbypassable rates and other charges 

2 and fixed transition amounts that are authorized by the commission in the financing order to recover 

3 transition costs and the costs of recovering, reimbursing, financing, or refinancing the transition costs and 

4 acquiring transition property including the costs of issuing, servicing, and retiring transition bonds. Any 

5 right that a utility has in the transition property before the utility's sale or transfer or any other right created 

6 under this section or created in the financing order and assignable under [sections 1 through 31 l or 

7 assignable pursuant to a financing order is only a contract right. 

8 (25) "Transmission facilities" means those facilities that are used to provide transmission services 

9 as determined by the federal energy regulatory commission and the commission. 

10 ( 26) "Transmission services provider" means a person controlling or operating transmission facilities. 

11 (27) "Universal system benefits charge" means a nonbypassable rate or charge to be imposed on 

12 a customer to pay the customer's share of universal system benefits program costs. 

13 (28) "Universal system benefits programs" means public purpose programs for: 

14 (a) cost-effective local energy conservation; 

15 (bl low-income customer weatherization; 

16 (c) renewable resource PROJECTS AND applications, including those that capture unique social and 

17 energy system benefits or provide transmission and distribution system benefits; 

18 (d) research and development programs related to energy conservation and renewables; 

19 (e) market transformation designed to encourage competitive markets for public purpose programs; 

20 and 

21 (f) low-income energy eill assistance as appro11ee 13y the GBFAFAissi0n. 

22 (29) "Utility" means any public utility or cooperative utility. 

23 

24 NEW SECTION. Section 4. Pilot programs. ( 1) Except as provided in [sections 5(4) and 20], 

25 beginning July 1, 1998, utilities shall conduct pilot programs using a representative sample of their 

26 residential and small commercial customers. A report describing and analyzing the results of the pilot 

27 programs must be submitted to the commission and the transition advisory committee established in 

28 [section 29] on or before July 1, 2000. 

29 (2) Utilities shall use pilot programs to gather necessary information to determine the most effective 

30 and timely options for providing customer choice. Necessary information includes but is not limited to: 
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1 (a) the level of demand for electricity supply choice and the availability of market prices for smaller 

2 customers; 

3 (b) the best means to encourage and support the development of sufficient markets and bargaining 

4 power for the benefit of smaller customers; 

5 (c) the electricity suppliers' interest in serving smaller customers and the opportunities in providing 

6 service to smaller customers; and 

7 (d) experience in the broad range of technical and administrative support matters involved in 

8 designing and delivering unbundled retail services to smaller customers. 

9 

1 O NEW SECTION. Section 5. Public utility -- transition to customer choice -- waiver. ( 1) A public 

11 utility shall, except as provided in this section, adhere to the following deadlines: 

12 (a) On or before July 1, 1998, all customers with individual loads greater than 1,000 kilowatts and 

13 for loads of the same customer with individual loads at a meter greater than 300 kilowatts that aggregate 

14 to 1,000 'kilowatts or greater must have the opportunity to choose an electricity supplier. 

15 (bl Subject to subsection (2), and as soon as is administratively feasible but before July 1, 2002, 

16 all other public utility customers must have the opportunity to choose an electricity supplier. 

17 ( 2) (al Except as provided for in subsection (31, the commission may determine that additional time 

18 is necessary for customers identified in subsection (1 )(bl; however, the implementation of full customer 

19 choice may not be delayed beyond July 1, 2004. 

20 (bl A determination by the commission that additional time is necessary for subsection (1 )(b) 

21 customers must be made at least 60 days in advance of the scheduled date and must be based on one or 

22 more of the following considerations: 

23 (il implementation would not be administratively feasible; 

24 (ii) implementation would materially affect the reliability of the electric system; or 

25 (iii) Montana customers or electricity suppliers would be disadvantaged due to lack of a competitive 

26 electricity supply market. 

27 (3) Except as provided in [sastieR SECTIONS 22 AND 34 THROUGH 44], a public utility currently 

28 doing business in Montana as part of a single integrated multistate operation, no portion of which lies within 

29 the basin of the Columbia River may: 

30 (al defer compliance with this sestioR [SECTIONS 1 THROUGH 31 j until a time that the public utility 
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can reasonably implement customer choice in the state of the public utility's primary service territory except 

2 that the public utility shall file a transition plan pursuant to [section 61 to provide transition to customer 

3 choice on or before July 1, 2002, and must have completed the transition period to customer choice by 

4 July 1, 2006; and 

5 (b) petition the commission to delay the public utility's transition plan filing until July 1, 2004. 

6 (4) Upon a request from a public utility with fewer than 50 customers, the commission shall waive 

7 compliance with the requirements of [sections 4, 6 THROUGH 12, 22, and this section]. 

8 

9 NEW SECTION. Section 6. Public utility -- transition plans. ( 1) All public utilities, pursuant to 

1 O [sections 1 through 31], shall submit a transition plan to the commission. Plans must be filed with the 

11 commission not later than 1 year before the date by which any customers of the public utility are entitled 

1 2 to choice of electricity supplier pursuant to [section 5]. The commission may develop a schedule for public 

13 utilities that are required to file plans. The transition plan must demonstrate that the public utility meets 

14 all the requirements of [sections 1 through 31]. 

15 (2) The commission shall develop a procedural schedule that includes: 

16 (a) a preliminary transition plan determination including the commission's findings on whether the 

17 plan is complete and adequate subject to the requirements of [sections 1 through 31 ]; and 

18 (b) an opportunity for a public utility to file a revised plan based on the preliminary determination. 

19 (3) Unless waived by the public utility, the commission shall issue a final order approving, 

20 MODIFYING, or denying the transition plan before 9 months after the date a public utility files a plan. All 

21 parties are afforded an opportunity for hearing before issuance of the final order. 

22 (4) The commission shall process a request for approval of a transition plan pursuant to the 

23 contested case procedures of the Montana Administrative Procedure Act, Title 2, chapter 4, part 6. 

24 (5) On approval of the plan, the commission shall enforce the public utility obligations as 

25 incorporated in the plan and in the commission· s final order. 

26 

27 NEW SECTION. Section 7. Public utility -- customer choice -- continued service -- education of 

28 customers. ( 1) A customer is permitted to choose an electricity supplier pursuant to the deadlines 

29 established in [section 5]. Public utilities shall propose a method for customers to choose an electricity 

30 supplier. 
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1 (2l If a customer has not chosen an electricity supplier by the end of the transition period, a public 

2 utility shall propose a method in the public utility's transition plans for assigning that customer to an 

3 electricity supplier. 

4 (3) A public utility may phase in customer choice to promote the orderly transition to a competitive 

5 market environment pursuant to the deadlines in [section 5). 

6 (4l Public utilities shall educate their customers about customer choice so that customers may make 

7 an informed choice of an electricity supplier. This education process must give special emphasis to 

8 education efforts during the transition period. 

9 

10 NEW SECTION. Section 8. Public utility--functional separation, divestiture, and nondiscrimination. 

11 ( 1 l To the extent that a public utility is vertically integrated, a public utility shall functionally separate the 

12 public utility's electricity supply, retail transmission and distribution, and regulated and unregulated retail 

13 energy services operations in the state of Montana, upon application to and approval from the commission. 

14 (:2l The commission may not order a public utility to divest itself of any generation assets or prohibit 

15 a public utility from divesting itself voluntarily of any generation assets. 

16 (3l Public utilities shall: 

17 (al prevent undue discrimination in favor of their own power supply, other services, divisions, or 

18 affiliates, if any; 

19 (bl prevent any other forms of self-dealing that could result in noncompetitive electricity prices to 

20 customers; and 

21 (cl grant customers and their electricity suppliers access to the public utility's retail transmission 

22 and distribution system on a nondiscriminatory basis at rates, terms, and conditions of service comparable 

23 to the use of the retail transmission and distribution system by the public utility and the public utility's 

24 affiliates. 

25 (4l The provisions of this section are satisfied if the public utility adopts and complies with A CODE 

26 OF CONDUCT CONSISTENT WITH federal energy regulatory commission approved code of conduct 

27 pursuant to 18 CFR, part 37. The commission shall promulgate rules relating to the codes of conduct. 

28 

29 NEW SECTION. Section 9. Public utility -- distribution services. ( 1) A public utility's distribution 

30 services provider shall: 
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(a) file tariffs that make distribution facilities available to all electricity suppliers, transmission 

2 services providers, and customers on a nondiscriminatory and comparable basis; 

3 (b) build and maintain distribution facilities; and 

4 (c) be an emergency supplier of electricity and related services. 

5 12) When a distribution services provider acts as an emergency supplier of electricity and related 

6 services to customers, the electricity supplier that should have provided the electricity shall reimburse the 

7 distribution services provider at the higher of a multiple of the cost or a multiple of the then existing market 

8 rate for that electricity. The commission shall determine and authorize the multiple used. The market rate 

9 is the highest published rate for electricity purchased within the local load control area at the time that the 

1 O distribution services provider provided the emergency supply. A distribution services provider is not 

11 required to purchase any reserve supply of electricity to fulfill this obligation. 

12 

13 NEW SECTION. Section 10. Public utilities -- transmission services. For transmission services 

14 regulated"by the commission, public utilities, through filed tariffs, shall make transmission services available 

15 for nondiscriminatory and comparable use by all electricity suppliers, by distribution services providers, and 

1 6 by customers. 

17 

18 NEW SECTION. Section 11. Public utilities -- electricity supply. (1) On the effective date of a 

19 commission order implementing a public utility's transition plan pursuant to [section 6], the public utility 

20 shall remove its generation assets from the rate base. 

21 (2) During the transition period, the commission may establish cost-based prices for electricity 

22 supply service for customers that do not have a choice of electricity supply service or that have not yet 

23 chosen an electricity supplier. 

24 13) If the transition period is extended far sertaiR Sld&tofflers, then the customers' distribution 

25 services provider shall: 

26 (a) extend any cost-based contract with the distribution services provider's affiliate supplier for a 

27 term not more than 3 years; or 

28 lb) purchase electricity from the market.; AND 

29 { 4) A traskiRB (C) USE A mechanism ffl1J6t l:ie i.sea to reso 11or THAT RECOVERS electricity supply 

30 costs in rates to ensure that those costs are fully recovered. 
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15) If a public utility intends to be an electricity supplier through an unregulated division, then the 

2 public utility must be licensed as an electricity supplier pursuant to [section 24]. 

3 

4 NEW SECTION. Section 12. Public utilities -- transition costs and charges -- rate moratorium. { 1 l 

5 Subject to the provisions of this section, the commission shall allow recovery of the following categories 

6 of transition costs: 

7 {a) the unmitigable costs of qualifying facility contracts, including af1¥ REASONABLE buyout or 

8 buydown costs, for which the contract price of generation is above the market price for generation; 

9 lb) the unmitigable costs of energy supply-related regulatory assets and deferred charges that exist 

10 because of current regulatory practices and that can be accounted for up to the effective date of the 

11 commission's final order regarding a public utility's transition plan, including costs, expenses, and 

12 reasonable fees related to issuing of transition bonds; 

1 3 le) The unmitigable transition costs related to public utility-owned generation and other power 

14 purchase ·contracts, except that recovery of those costs is limited to the amount accruing during the first 

15 4 years after the commission enters an order pursuant to [section 613)]; and 

16 (d) other transition costs as may qualify for recovery under this section. 

17 (2) Transition costs as determined by the commission upon an affirmative showing by a public utility 

18 must meet the following requirements: 

19 {a) Transition costs must reflect all reasonable mitigation by the public utility, including but not 

20 limited to good faith efforts to renegotiate contracts, buying out or buying down contracts, and refinancing 

21 through transition bonds. 

22 (bl The value of all generation-related assets and liabilities and electricity supply costs must be 

23 reasonably demonstrable and must be considered on a net basis, and methods for determining value must 

24 include but are not limited to: 

25 {i) estimating future market values of electricity and ancillary services provided by the assets; 

26 Iii) appraisal by independent third-party JHefessiens PROFESSIONALS; aREi OR 

27 (iii) a competitive bid sale. 

28 (cl Investments and power purchase contracts must have been previously allowed in rates or, if not 

29 previously in rates, must be determined to be 13r~Elent er used and useful to ratepayers in connection with 

30 the commission's approval of the utility's transition plan. 
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(di Unless otherwise provided for in [sections 1 through 31 L only costs related to existing 

2 investments and power purchase contracts identified in subsection (2l(cl and costs arising from those 

3 investments and power purchase contracts may be included as transition costs. 

4 (31 (al On commission approval of the amount of a public utility's transition costs, those costs 

5 must be recovered through the imposition of a transition charge. 

6 (bl A transition charge may not be collected from CUSTOMERS FOR: 

7 (i) s.istsFAers with new OR ADDITIONAL loads of 1,000 kilowatts or greater that were osnnested 

8 ts either the p.iblio .itility's transFAissisn er distrib.itisn lasilities FIRST SERVED BY THE PUBLIC UTILITY 

9 after December 31, 1996; or 

10 (ii) s.istsFAsrs !30neratin!l olestrioity lor their swn .ise LOADS SERVED BY THAT CUSTOMER'S 

11 OWN GENERATION. 

12 (cl Subject to commission approval, a utility and a customer may agree to alter the customer's 

13 transition charge payment schedule. PUBLIC UTILITIES MAY FILE WITH THE COMMISSION TARIFFS FOR 

14 ELECTRIC SERVICE RATES THAT FOSTER ECONOMIC DEVELOPMENT OR RETENTION OF EXISTING 

15 CUSTOMERS WITHIN THE STATE, INCLUDING GENERALLY AVAILABLE RATE SCHEDULES. Transition 

16 charges are the only charges that may be imposed upon a customer class to recover transition costs under 

1 7 this section. A separate exit fee may not be charged. 

18 (41 Transition charges must be imposed within a transition cost recovery period approved by the 

19 commission on a case-by-case basis. Except for transition costs recovered under subsection ( 1 )(c), 

20 categories of transition costs may have varying transition cost recovery periods. 

21 (51 Approval of transition costs and collection of those transition costs through transition charges 

22 is a settlement of all transition costs claims by a public utility. A public utility seeking to recover transition 

23 costs through any means not authorized by [sections 1 through 31] may not collect transition charges with 

24 respect to these transition costs. 

25 (6) P.iblis .itilitiss FAay net sl=iar!30 rates er asllest ossts, wl=iisl=i inol.ide ossts reallsoated ts transitisn 

26 oosts, at a le•rel l=iigl=ier than the 1rnslis .itility .,.e.ild reasenasl1• 0>1pest te reoe•;sr in rates had tl=ie o.irront 

27 r0!3.ilatory s1·stem remainoEI intact, witl=i the e1Eseption el: 

28 (al inornaseEI assts related te .iniversal s·1st0FA ssnolits sl=iarges !3reater than these s.irrontly 

29 insl.iEleEl in rates; and 

30 (al insreaseEI costs nesassar>t to impl0R1ont f.ill o.istoFAer ohoiae, inal.iElin!l b.it not liFAiteEI to 
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1 metering, billing, and teohnology from these oustomers en whoso behalf those inoreased oosts are incurred. 

2 {7) If transition bonEls are authorized 13ursuant to [seotion J 1], any sa,;in§G, net ef consalisated tax 

3 im13aots, must be uses to funs a 13artial er full rate AlaratarilcJm far 2 )'ears during the transitian 13eriocJ 

4 oxoe13t as 13roviElos in [section el, to the extent 13ossible to funs transition oosts miti§ation or shortones 

5 transition oost rooavePf 13orioss. 

6 (8) /\ JllcJblis utility shall assress in the 13ublis utiliti(s transition 13lan reasonable transitian 

7 band related rate maratorium and transitian oosts asjustment a1313ortunities that may eJiist for the benefit 

8 al oustamers. The transitian 13lan may inolucJe 13ro13osed 13rovisi0ns far rate adjustments EllcJa ta 

9 extraorElinary events Eluring the same time 13oriaEI. 

10 {6) EXCEPT AS PROVIDED IN SUBSECTION (7), PUBLIC UTILITIES SHALL IMPLEMENT A RATE 

11 MORATORIUM DURING THE TRANSITION PERIOD AS FOLLOWS: 

12 {A) FROM JULY 1, 1998, THROUGH JUNE 30, 2000, PUBLIC UTILITIES MAY NOT CHARGE RATES 

13 HIGHER THAN THOSE RATES IN EFFECT ON JULY 1, 1998. 

14 IB) FROM JULY 1, 2000, THROUGH JUNE 30, 2002, AND ONLY FOR THOSE CUSTOMERS 

15 SUBJECT TO THE PROVISIONS OF [SECTION 5{1)(8)]. PUBLIC UTILITIES MAY NOT INCREASE THAT 

16 INCREMENT OF RATES NORMALLY ALLOCATED TO ELECTRIC SUPPLY-RELATED COSTS ABOVE THE 

17 INCREMENT ASSOCIATED WITH ELECTRIC SUPPLY-RELATED COSTS REFLECTED IN RATES IN EFFECT 

18 ON JULY 1, 1998. BEGINNING ON JULY 1, 2000, PUBLIC UTILITIES MAY PROPOSE INCREASES TO 

19 THOSE INCREMENTS OF RATES NORMALLY ALLOCATED TO TRANSMISSION AND DISTRIBUTION 

20 COSTS. 

21 (71 EXCEPTED FROM THE PROVISIONS OF SUBSECTION {6) ARE: 

22 (Al INCREASED COSTS RELATED TO UNIVERSAL SYSTEM BENEFITS PROGRAMS GREATER THAN 

23 THOSE CURRENTLY IN RATES, INCLUDING THE TREATMENT OF UNIVERSAL SYSTEM BENEFITS 

24 PROGRAM COSTS AS AN EXPENSE; 

25 {Bl INCREASED COSTS NECESSARY TO IMPLEMENT FULL CUSTOMER CHOICE. INCLUDING BUT 

26 NOT LIMITED TO METERING. BILLING. AND TECHNOLOGY. THOSE COSTS MUST BE RECOVERED FROM 

27 THE CUSTOMERS ON WHOSE BEHALF THE INCREASED COSTS ARE INCURRED. 

28 (Cl SUBJECT TO COMMISSION APPROVAL, AN EXTRAORDINARY l!Vl!NTS EVENT RESULTING 

29 IN EITHER: 

30 (I) A 4% ANNUAL REVENUE REQUIREMENT INCREASE FROM JULY 1, 1998, THROUGH JUNE 30, 
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2000; OR 

2 (II) AN 8% POWER SUPPLY-RELATED ANNUAL REVENUE REQUIREMENT INCREASE FROM JULY 

3 1, 2000, THROUGH JUNE 30, 2002; 

4 (D) PORTIONS OF THE INCREASE OR DECREASE IN THE ANNUAL STATE AND LOCAL PROPERTY 

5 TAX EXPENSE THAT ARE GREATER THAN THE PAYMENT OR ADJUSTMENT THAT RESULTS FROM 

6 APPLYING THE INDUSTRY-RECOGNIZED RATES OF INFLATION TO THE INCREASE OR DECREASE IN THE 

7 STATE AND LOCAL PROPERTY TAX EXPENSE REFLECTED IN RATES AS OF [THE EFFECTIVE DATE OF 

8 THIS ACT]. 

9 (8) NOTWITHSTANDING SUBSECTIONS (6) AND (7). DURING THE TRANSITION PERIOD, PUBLIC 

10 UTILITIES MAY NOT CHARGE RATES OR COLLECT COSTS THAT INCLUDE COSTS REALLOCATED TO 

11 TRANSITION COSTS AT A LEVEL HIGHER THAN THE PUBLIC UTILITY WOULD REASONABLY EXPECT TO 

12 RECOVER IN RATES HAD THE CURRENT REGULATORY SYSTEM REMAINED INTACT. 

13 (9) PUBLIC UTILITIES SHALL APPLY SAVINGS RESULTING UNDER [SECTION 31 l TOWARD THE 

14 RATE MORATORIUM PURSUANT TO SUBSECTION 16). 

15 (10) ?UQblC DURING THE 4-YEAR TRANSITION PERIOD, PUBLIC UTILITIES MAY ACCELERATE 

16 THE AMORTIZATION OF ACCUMULATED DEFERRED INVESTMENT TAX CREDITS ASSOCIATED WITH 

17 TRANSMISSION, DISTRIBUTION, AND THE GENERAL PLANT AS AN ADJUSTMENT TO EARNING$ :r-

18 ELECTRIC EARNINGS FALL BELOW 9.5% EARNED RETURN ON AVERAGE EQUITY. THE PUBLIC UTILITY 

19 MAY INCLUDE THE FLOW THROUGH OF INVESTMENT TAX CREDITS SO THAT THE PUBLIC UTILITY'S 

20 EARNED RETURN ON EQUITY IS MAINTAINED AT 9.5%. ACCUMULATED DEFERRED INVESTMENT TAX 

21 CREDITS AMORTIZED UNDER THIS SUBSECTION MAY NOT BE REFLECTED IN OPERATING INCOME FOR 

22 RATEMAKING PURPOSES. 

23 ¼»i.111 The commission shall issue the accounting orders necessary to align rate moratorium timing 

24 and requirements to actual transition bonds savings. 

25 ( 1 Ol If transition eonss are isseios, sost sa¥ings assosiatos with ans roseilting froRl tho eonss RlL-Jst 

26 eonofit sL-Jstomors. 

27 

28 NEW SECTION. Section 13. Cooperative utility -- transition plan for customer choice. (1) Except 

29 as provided in [section 201. on or before July 1, 2001, the local governing body of a cooperative utility shall 

30 adopt a transition plan. 
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12) {a) Except as provided in subsection (2IIb), transition plans must contain a transition period that 

2 may not end later than July 1, 2002. At the conclusion of the transition period, all customers must have 

3 the opportunity to choose an electricity supplier. 

4 (b) If after a pilot program for customers of a cooperative utility with loads less than 1 ,000 

5 kilowatts, a competitive market, technology, or other conditions precedent to full customer choice have not 

6 developed, then the transition plan may be altered by the cooperative utility's governing body for those 

7 customers. 

8 (31 [Sections 1 through 31] do not require the cooperative utility to divest itself of any generation, 

9 transmission, or distribution assets or prohibit a cooperative utility from divesting itself voluntarily of those 

10 assets. 

11 (4) A cooperative utility's local governing body shall certify to the commission that the local 

12 governing body has adopted a transition plan. In the cooperative utility's certification filing, the cooperative 

13 utility shall provide to the commission documentation that the cooperative utility's transition plan is 

14 consistent with [sections 1 through 31 ]. 

15 

16 NEW SECTION. Section 14. Cooperative utility -- customer choice -- education of customers --

17 continued service. 11) Except as provided in [section 201, cooperative utilities shall propose a method for 

18 cooperative utility customers to choose an electricity supplier. 

19 (2) Customer choice may be phased in to promote the orderly transition to a competitive market 

20 environment. 

21 (3) Cooperative utilities shall educate their customers about customer choice so that customers may 

22 make an informed choice of an electricity supplier. This education process must give special emphasis to 

23 education efforts during the transition period. 

24 (4) If a cooperative utility customer has not chosen an electricity supplier by the end of the 

25 transition period, then the electricity supplier is the cooperative utility that filed the plan or an electricity 

26 supplier designated by the cooperative utility. 

27 

28 NEW SECTION. Section 15. Cooperative utility -- functional separation. (1) To the extent that a 

29 cooperative utility is vertically integrated, the cooperative utility has the option to functionally separate the 

30 cooperative utility's electricity supply, transmission. distribution, and unregulated energy services assets 
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1 and operations in the state of Montana. If the cooperative utility intends to exercise this option, the 

2 cooperative utility's transition plan must explain the cooperative utility's proposed separation process. 

3 12) A cooperative utility shall describe in the transition plan measures taken by the cooperative 

4 utility to prevent undue discrimination in favor of the cooperative utility's own electricity supply, if any, and 

5 in favor of the cooperative utility's affiliates, if any. 

6 (3) Cooperative utilities may establish a code of conduct similar to the federal energy regulatory 

7 commission's code of conduct established in 18 CFR, part 37. 

8 

9 NEW SECTION. Section 16. Cooperative utility •· distribution services. ( 1) A cooperative utility 

10 transition plan must include distribution facility tariffs that must be established by the cooperative utility's 

11 local governing body and must include the obligation for the cooperative utility to: 

12 la) make distribution services available to all electricity suppliers, transmission services providers, 

1 3 and customers on a nondiscriminatory and comparable basis; 

14 lb) build and maintain distribution facilities; and 

15 le) be an emergency supplier of electricity and related services. 

16 12) If a distribution services provider acts as an emergency supplier of electricity and related 

17 services to a customer of an electricity supplier, then the electricity supplier failing to meet contractuai 

18 obligations shall reimburse the distribution services provider at an amount to be set by the local governing 

1 9 body but may not exceed the higher of a multiple of the cost or a multiple of the then existing market rate 

20 for that electricity. The market rate is the highest published rate for electricity purchased within the local 

21 load control area at the time that the distribution services provider provided the emergency supply. A 

22 distribution services provider is not required to purchase any reserve supply of electricity to fulfill this 

23 obligation. 

24 13) Recoverable costs for cooperative utilities must be based upon standard financial reporting 

25 statements and may reflect comparable rates of return of other utilities. 

26 

27 NEW SECTION. Section 17. Cooperative utility ·· transmission services. Transition plans must 

28 state whether the cooperative utility's transmission services, if any, are regulated by the federal energy 

29 regulatory commission. If those services are not regulated by the federal energy regulatory commission, 

30 the plan must provide the basis for comparable and nondiscriminatory use by all electricity suppliers, 
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distribution services providers, and customers. A cooperative utility's local governing body shall establish 

2 the cooperative utility's transmission tariffs. 

3 

4 NEW SECTION. Section 18. Cooperative utility -- electricity supply. ( 1) A transition plan may 

5 provide for a cooperative utility to own electric generation assets and for a cooperative utility to offer 

6 electricity supply service. The local governing body shall establish the price for electricity supply service 

7 offered by a cooperative utility. 

8 (2) Cooperative utilities intending to offer electricity supply service shall comply with the provisions 

9 of [section 24). 

10 (3) If a cooperative utility offers electricity supply service competitively to customers using a public 

11 utility's distribution facilities, the cooperative utility shall create an affiliated for-profit entity or similar 

12 structure to serve those customers that allows the entity to be taxed at the same level as other for-profit 

13 electricity suppliers. 

14 

15 NEW SECTION. Section 19. Cooperative utility -- transition costs and charges. ( 1) For the 

16 purposes of this section, "transition costs" means those costs, liabilities, and investments that cooperative 

1 7 utilities would reasonably expect to recover if fully bundled ratemaking conditions continued and that may 

18 not be recoverable as a result of the transition to a competitive market for electricity supply service. 

19 (2) Transition costs eligible for treatment include but are not limited to: 

20 (a) regulatory assets and deferred charges typically recoverable in rates; 

21 (b) nonutility and utility power purchase contracts; 

22 (c) existing commitments or obligations incurred before [the effective date of this act] and other 

23 cooperative utility investments rendered uneconomic as a result of the implementation of [sections 1 

24 through 31] or the introduction of retail wheeling through federal legislation or regulation; 

25 (d) costs associated with any renegotiation or buyout of the existing nonutility and utility power 

26 purchase contracts; aR4 

27 (e) revenue that appears as a portion of a facility charge necessary to meet debt service 

28 requirements, INCLUDING ANY COVERAGE AMOUNTS REQUIRED BY ANY MORTGAGE, INDENTURE, OR 

29 OTHER FINANCING DOCUMENT; 

30 (Fl COSTS OF REFINANCING AND RETIRING DEBT OF THE COOPERATIVE UTILITY AND 
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ASSOCIATED FEDERAL AND STATE TAX LIABILITIES OR OTHER UTILITY COSTS FOR WHICH THE USE 

2 OF TRANSITION BONDS WOULD BENEFIT CUSTOMERS; AND 

3 (G) ALL COSTS, EXPENSES, AND REASONABLE FEES RELATED TO TRANSITION BONDS. 

4 (3) For a cooperative utility's transition costs to be fully recoverable, the cooperative utility shall 

5 make reasonable efforts to mitigate those transition costs. 

6 (4) Cooperative utilities may not collect any more costs, including costs reallocated to transition 

7 costs, at a level higher than would otherwise be anticipated had the current regulatory system remained 

8 intact, with the exception of: 

9 (a) increased costs related to universal system benefits charges; and 

1 O (b) increased costs of metering, billing, and technology necessary to facilitate full customer choice. 

11 (5) Subject to the obligation to mitigate transition costs, a cooperative utility shall fully recover 

12 transition costs as approved by its local governing body. Unmitigable transition costs are nonbypassable 

13 and collected on a nondiscriminatory basis from consumers using the cooperative utility's distribution 

14 facilities in the receipt of electricity supply services. 

15 (6) A cooperative utility may not collect transition costs from a customer for which the cooperative 

16 utility does not have and never has had an obligation to incur costs to provide electricity supply service 

17 unless the unmitigated transition costs were incurred solely on behalf of the customer. 

18 (7) Approval of and collection of transition costs through a transition charge is a settlement of all 

19 transition claims by a cooperative utility. A cooperative utility seeking to recover transition costs through 

20 any other means may not collect transition charges. 

21 

22 NEW SECTION. Section 20. Cooperative utility -- exemption. 11) Within 1 year after [the effective 

23 date of this act], a cooperative utility may file a notice with the commission that the cooperative utility does 

24 not intend to open the cooperative utility's distribution facilities to electricity suppliers and does not intend 

25 to adopt a transition plan. Except as otherwise provided in the universal system benefits program pursuant 

26 to [section 221, a cooperative utility filing notice under this section is exempt from the provisions and 

27 requirements of [sections 1 through 31 I. 

28 (2) A cooperative utility filing a notice under this section: 

29 (a) may elect later to adopt a transition plan in accordance with [sections 1 through 31 ]; and 

30 lb) may not use a public utility's distribution facilities UNLESS PREEXISTING CONTRACTS EXIST. 
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NEW SECTION. Section 21. Maintaining safety and reliability. Utilities shall maintain standards 

2 of safety and reliability of the electric delivery system and existing customer service requirements. 

3 

4 NEW SECTION. Section 22. Universal system benefits programs. ( 1) Universal system benefits 

5 programs are established for the state of Montana to ensure continued funding of AND NEW 

6 EXPENDITURES FOR energy conservation, renewable resource PROJECTS AND applications, and 

7 low-income energy eill assistance during the transition period and into the future. 

8 (2) On sr after BEGINNING January 1, 1999, 2.4% of each utility's annual retail sales revenue in 

9 Montana for the calendar year ending December 31, 1995, is established as the annual funding level for 

10 universal system benefits programs. Unless modified as provided in subsection {-l-2+ ffi, this funding level 

11 remains in effect until July 1, 2003. 

12 t-Jtl6.l. The recovery of all universal system benefits programs costs imposed pursuant to this 

13 section, is authorized through the imposition of a universal system benefits charge assessed at the meter 

14 for each focal utility system customer as provided in this section. 

15 {4Hfil Utilities must receive credit toward annual funding requirements for a utility's internal 

16 programs or activities that qualify as universal system benefits programs, INCLUDING THOSE PORTIONS 

17 OF EXPENDITURES FOR THE PURCHASE OF POWER THAT ARE FOR THE ACQUISITION OR SUPPORT OF 

18 RENEWABLE ENERGY, CONSERVATION-RELATED ACTIVITIES, OR LOW-INCOME ENERGY 81kb 

19 ASSISTANCE, and for customers' programs or activities as provided in subsection {-l-2+ ill-

20 (C) A UTILITY AT WHICH THE SALE OF POWER FOR FINAL END-USE OCCURS IS THE UTILITY 

21 THAT RECEIVES CREDIT FOR THE UNIVERSAL SYSTEM BENEFITS PROGRAM EXPENDITURE. 

22 IDl FOR A UTILITY TO RECEIVE CREDIT FOR LOW-INCOME RELATED EXPENDITURES, THE 

23 ACTIVITY MUST HAVE TAKEN PLACE IN MONTANA. 

24 ™ill If a utility's or a customer's credit for internal activities do not satisfy the annual funding 

25 provisions of subsection (2). then the utility shall make a payment TO THE UNIVERSAL SYSTEM BENEFITS 

26 FUND for any difference. 

27 +el,.@l Cooperative utilities may COLLECTIVELY pool their statewide credits to satisfy their annual 

28 funding requirements for universal system benefits programs ei: AND low-income energy eill assistance. 

29 {-+l-Ml. A utility's transition plan must describe how the utility proposes to provide for universal 

30 system benefits programs, including the methodologies, such as cost-effectiveness and need determination, 
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1 used to measure the u\ility's level of contribution to each program. 

2 -fml.fil A utility's MINIMUM annual funding requirement for low-income energy ~ AND 

3 WEATHERIZATION assistance is established at 17 % of the utility's annual universal system benefits funding 

4 level and is inclusive within the overall universal system benefits funding level. 

5 ¼l+1Al. A utility must receive credit toward the utility's low-income energy~ assistance annual 

6 funding requirement for the utility's internal low-income energy~ assistance programs or activities. 

7 ++G}ifil If a utility's credit for internal activities does not satisfy its annual funding requirement, 

8 then the utility shall make a payment for any difference TO THE UNIVERSAL ENERGY Slld: ASSISTANCE 

1 O t+++i.fil An individual customer may not bear a disproportionate share of the local utility's funding 

11 requirements, and a sliding scale must be implemented to provide a more equitable distribution of program 

12 costs. 

13 {+1Hll A customer with loads greater than 1,000 kilowatts shall: 

14 (a) pay A UNIVERSAL SYSTEM BENEFITS PROGRAM CHARGE EQUAL TO the lesser of: 

15 (i) $500,000 ~ LESS the customer credits provided for in this subsection t-l-2-t ffi; or 

16 (ii) the product of . 9 mills per kilowatt hour multiplied by the customer's kilowatt hour purchases, 

17 ~ LESS customer credits provided for in this subsection t-l-2-t ffi; 

18 (b) receive credit toward that customer's annual universal system benefits charge for internal 

19 expenditures and activities that qualify as a universal system benefits program expenditure and these 

20 internal expenditures must include but not be limited to: 

21 (i) expenditures that result in a reduction in the consumption of electrical energy in the customer's 

22 facility; and 

23 (ii) those portions of expenditures for the purchase of power at retail or wholesale that are for the 

24 acquisition or support of renewable energy or conservation-related activities; and 

25 (c) customers making these expenditures must receive a credit against the customer's annual 

26 universal system benefits charge, except that any of those amounts expended in a calendar year that 

27 exceed that customer's universal system benefits charge for the calendar year must be used as a credit 

28 against those charges in future years until the total amount of those expenditures has been credited against 

29 that customer's universal system benefits charges. 

30 ~ 1 :J):!:fil: A 1Jtility in the state of Montana Ffla•~ not se ac:Jvanta9os or c:Jisac:J11anta90c:J in tho 60FflJ;J0titiYe 
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2 

3 

4 

5 
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7 

8 

9 

10 

11 

12 

13 

14 

olostrisity sldppl',' market, inoluelin§ tho sonsieloration of tho 01,istonoo of ldnivorsal svstom tJonofits pro§rams 

anel tho somparablo lo-.iol of lldneling for those programs thr0ld§holdt tho FO§i □ ns noi§htJsring ~4ontana. 

++4-l-@l..fil A public utility shall prepare and submit an annual summary report of the public utility's 

activities relating to all universal system benefits programs to the commission and the transition advisory 

committee provided for in [section 29]. A cooperative utility shall prepare and submit annual summary 

reports of activities to the cooperative utility's respective local governing body, the statewide cooperative 

utility office, and the transition advisory committee. The annual report must include, but is not limited to: 

(al the types of internal utility and customer programs being used to satisfy the provisions of 

(sections 1 through 31 ]; 

(b) the level of funding for those programs relative to the annual funding requirements prescribed 

in subsection (2); and 

(c) any payments made to the statewide funds in the event that internal funding was below the 

prescribed annual funding requirements. 

15 NEW SECTION. Section 23. Commission authority-- rulemaking authority. (1) Beginning on the 

16 effective date of a commission order regarding a public utility's transition plan, the commission shall 

17 regulate the public utility's retail transmission and distribution services within the state of Montana, as 

1 8 provided in (sections 1 through 31], and may not regulate the price of electricity supply except as electricity 

19 supply may be procured during the transition period by the distribution function of a public utility for those 

20 customers that elo not ha•,o a shoioe sf HAVE NOT CHOSEN AN electricity supplier or for those customers 

21 that have not yet been assigned an electricity supplier. During the transition period, those procurements 

22 may include a cost-based contract from a supply affiliate or an unregulated division. 

23 (2) If the transition period is extended for certain customers because THE COMMISSION FINDS 

24 THAT workable competition in the electricity supply market does not exist, then the commission shall 

25 CONTINUE TO regulate THE PROVISION OF ELECTRICITY SUPPLY BY distribution services providers in 

26 accordance with [section~ H±t 111-

27 (3) The commission shall decide if there is workable competition in the electricity supply market by 

28 determining whether COMPETITION IS sufficient prise olastioitv sf elomanel exists in tho olostrisit~• supply 

29 ~ to inhibit monopoly pricing or anticompetitive price leadership. In reaching a decision, the 

30 commission may not rely solely on market share estimates. 

\
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(4) The commission shall license electricity suppliers and enforce licensing provisions pursuant to 

2 [section 24). 

3 (51 The commission shall promulgate rules that identify the licensees and ensure that the offered 

4 electricity supply is provided as offered and is adequate in terms of quality, safety and reliability. 

5 (61 The commission shall establish just and reasonable rates through established ratemaking 

6 principles for public utility distribution and transmission services and shall regulate these services. The 

7 commission may approve rates and charges for electricity distribution and transmission services based on 

8 alternative forms of ratemaking such as performance-based ratemaking, on a demonstration by the public 

9 utility that the alternative method complies with [sections 1 through 31]. and on the public utility"s 

1 O transition plan. 

11 (71 The commission shall certify that a cooperative utility has adopted a transition plan that complies 

1 2 with [sections 1 through 31 I. A cooperative utility's transition plan is considered certified 60 days after 

13 the cooperative utility files for certification. 

14 (8) The commission shall promulgate rules that protect consumers, distribution services providers, 

15 and electricity suppliers from anticompetitive and abusive practices. 

16 (9) In addition to promulgating rules expressly provided for in [sections 1 through 31], the 

17 commission may promulgate any other rules necessary to carry out the provision of [sections 1 through 

18 31). 

19 ( 10) [Sections 1 through 31 I do not give the commission the authority to: 

20 (al regulate cooperative utilities in any manner other than reviewing certification filings for 

21 compliance with [sections 1 through 31 J; or 

22 (bl compel any change to a cooperative utility's certification filing made pursuant to [sections 1 

23 through 31 I. 

24 

25 NEW SECTION. Section 24. Licensing. (11 Except as provided in [section 20], an electricity 

26 supplier shall file an application with and obtain a license from the commission before offering electricity 

27 for sale to retail customers in the state of Montana. 

28 (2) As a condition of licensing, an electricity supplier shall identify and describe it!, e1,1siness 

29 activities and purposes and the e1,1siness purposes of each of the electricity supplier's affiliates, IF ANY. 

30 including whether an affiliate that owns or operates distribution facilities offers customer choice through 
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open, fair, and nondiscriminatory access to the electricity &Uflfllisr SUPPLIER'S or the electricity supplier's 

2 affiliate's distribution facilities. 

3 (3) The commission may require electricity suppliers that provide electricity supply service to small 

4 customers to make a standard service offer that ensures that those customers have access to affordable 

5 electricity. 

6 (4) The commission may require: 

7 (a) proof of financial integrity and a demonstration of adequate reserve margins or the ability to 

8 obtain those reserves; and 

9 (b) a licensee to post a bond if SHOULD an electricity supplier~ FAIL to supply electricity or iG 

10 net efleFatins LACK FINANCIAL INTEGRITY. 

11 (5) An electricity supplier shall provide the commission and all distribution services providers with 

12 copies of all license applications pursuant to subsection (2). Licensees shall update information and file 

13 annual reports with the commission and all distribution services providers. 

14 (6) License applications are effective 30 days after filing with the commission, unless the 

15 commission rejects the application during that period. If the commission rejects a license application, the 

16 commission shall specify the reasons in writing and, if practical, identify alternative ways to overcome 

17 deficiencies. 

18 (7) Notwithstanding [sections 1 through 31], a cooperative utility is not required to apply for a 

19 license from the commission to be an electricity supplier to customers nermallv served by that cooperative 

20 utility in it!: tra"1itienal ELECTRIC FACILITIES service territory or to any customern nermally served by 

21 another cooperative utility subject to the consent of the other cooperative utility's local governing body. 

22 

23 

24 

25 

26 

27 

28 

29 

30 

NEW SECTION. Section 25. Penalties -- license revocation. (1) The commission may begin a 

proceeding to either imflo&e a flOAalty er revoke or suspend a license of an electricity supplier, IMPOSE A 

PENAL TY, OR BOTH, for just cause on the commission's own investigation or upon the complaint of an 

affected party if it is established that the electricity supplier: 

(a) intentionally provided false information to the commission; 

(b) switched, or cause to be switched, the electricity supply for a customer without first obtaining 

the customer's written permission;~ 

(c) failed to provide a reasonably adequate supply of electricity for its customers in Montana"; OR 
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(D) COMMITTED FRAUD OR ENGAGED IN DECEPTIVE PRACTICES. 

2 (2) Any person selling or offering to sell electricity in this state in violation of [sections 24, 27,] 

3 and this section is subject to a fine of not less than $100 or more than $1,000 for the violation or a license 

4 revocation or suspension. EACH DAY OF EACH VIOLATION CONSTITUTES A SEPARATE VIOLATION. 

5 (3) The fine must be recovered in a civil action upon the complaint by the commission in any court 

6 of competent jurisdiction. 

7 (4) A license revocation proceeding under this section is a contested case proceeding pursuant to 

8 the Montana Administrative Procedure Act, Title 2, chapter 4, part 6. 

9 

1 O NEW SECTION. Section 26. Bill information -- customer nonpayment -- commission rulemaking. 

11 ( 1) Electrical bills to consumers must disclose each component of the electrical bill in accordance with rules 

12 promulgated by the commission. The elee~risal bill ELECTRICAL BILLS must disclose but i& ARE not limited 

13 to the following: 

14 (a) distribution and transmission charges; 

15 (b) electricity supply charges; 

16 (c) competitive transition charges; and 

17 (d) universal system benefits charges. 

18 12) The commission shall promulgate rules establishing the procedures relating to how and when 

19 an electricity supplier may discontinue service to a customer because of the customer's nonpayment and 

20 the procedures relating to reconnection, except that those rules may not apply to electricity suppliers that 

21 are cooperative utilities. 

22 (31 Local governing bodies of a cooperative utility shall retain authority for cooperative utilities 

23 regarding: 

24 (a) customer nonpayment and reconnection; and 

25 (b) information contained in electrical bills to consumers. 

26 

27 NEW SECTION. Section 27. Unauthorized switching -- commission rulemaking. (1) An electricity 

28 supplier or any person, firm, corporation, or governmental entity may not make any change in the electricity 

29 supplier for a customer without first obtaining the customer's written permission. 

30 (2) The commission shall promulgate rules establishing procedures to prevent unauthorized 
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3 NEW SECTION. Section 28. Reciprocity. ( 1) Except as provided in [section 20], all electricity 

4 suppliers must be afforded open, fair, and nondiscriminatory access to customers and a comparable 

5 opportunity to compete. 

6 {2) A distribution services provider or the distribution services provider's affiliates may not use 

7 another distribution services provider's facilities in the state of Montana to sell electricity to customers in 

8 the state of Montana unless the first distribution services provider or the distribution services provider's 

9 affiliates offers comparable and nondiscriminatory access to the distribution services provider's distribution 

10 facilities. 

11 

1 2 NEW SECTION. Section 29. Transition advisory committee. ( 1) A transition advisory committee 

13 on electric utility industry restructuring is created. The transition advisory committee is composed of .i.g 

14 EIGHT VOTING members who are appointed as follows: 

15 (a) The speaker of the house shall appoint ~ FOUR members from the house of representatives~ 

16 NOT MORE THAN TWO OF WHOM MAY BE FROM ONE POLITICAL PARTY. 

17 (b) The president of the senate shall appoint ~ FOUR members from the senate, NOT MORE 

18 THAN TWO OF WHOM MAY BE FROM ONE POLITICAL PARTY. 

19 (2) THE FOLLOWING ENTITIES SHALL APPOINT NONVOTING ADVISORY REPRESENTATIVES TO 

20 THE TRANSITION ADVISORY COMMITTEE: 

21 {G}IB.J. The director of the department of environmental quality shall appoint one department 

22 representative. 

23 41-}jfil The legislative consumer smmsil GOU~ISl!b COMMITTEE shall appoint one representative. 

24 tet19 Two roprosoRtatiYes ONE REPRESENTATIVE of the cooperative utility industry ar-e IS 

25 appointed as designated by tho Montana electrical cooperative association. 

26 tf+.lQ.l. Two repres0Rtati11os solostoe by ti:io THE public utilities in the state of Montana are appoiRtoe 

27 SHALL APPOINT ONE MEMBER. 

28 {§l-.lfil 0Ro ropresoRtati',e sf tl:ie THE commission is appoiRtee SHALL APPOINT ONE MEMBER. 

29 Will The governor shall appoint the following NONVOTING committee members: 

30 (i) one representative from the industrial community with an interest in the restructuring of the 
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electric utility industry; 

2 {ii) one representative from the nonindustrial retail electric consumer sector; 

3 {iii) one representative from organized labor; 

4 {iv) one representative from the community comprising environmental and conservation interests; 

5 {vi one representative Gf FROM A low-income 00nst1m0rs PROGRAM PROVIDER; 

6 (vii one representative of Montana's Indian tribes; and 

7 (vii) one representative of the electric power market industry. 

a mru In case of a vacancy, a replacement must be selected in the manner of the original 

9 appointment. 

1 O ~ill Legislative members are entitled to salary and expenses as provided in section 5-2-302. 

11 Other Fn8Fnbers sorvo with0t1t salaP( ans with0t1t reiFTIBtlrSOFTIBnt of OXf)Onses. 

12 {4-}ifil. The public service commission, legislative services division, and appropriate state agencies 

13 shall provide staff assistance as requested by the committee. 

14 ~ifil Transition advisory committee members must be appointed within 60 days of [the effective 

15 date of this act] to an initial term expiring on December 31, 1999. Subsequent terms must be for up to 

16 2 years expiring on January 1 of odd-numbered years. 

17 ~ill Tho !iJo•,ernor shall af)f)Oint a transition aa11isor\· oommittee f)Fesising offioor. THE VOTING 

18 MEMBERS SHALL SELECT A TRANSITION ADVISORY COMMITTEE PRESIDING OFFICER. 

19 µ+ifil The transition advisory committee on electric utility industry restructuring must dissolve on 

20 the earlier of either the date that full transition to retail competition is completed or December 31, 2004. 

21 OOi.fil The transition advisory committee shall provide an annual report on the status of electric 

22 utility restructuring on or before November 1 to the governor, the speaker of the house, the president of 

23 the senate, and the commission AND SHALL PROVIDE QUARTERLY INTERIM SUMMARY REPORTS TO THE 

24 MEMBERS OF THE LEGISLATURE THROUGH JANUARY 1, 1999. 

25 ~l.1..Ql The transition advisory committee shall meet AT LEAST quarterly or as often as is necessary 

26 to conduct its business. 

27 f-+Gl..ll.ll The transition advisory committee shall analyze and report on the transition to effective 

28 competition in the competitive electricity supply market. The annual report made in the year 2000 must 

29 evaluate specifically the pilot programs for customers with loads under 1,000 kilowatts and must include 

30 legislative recommendations, if it appears appropriate, about the best means to further encourage the 
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development of customer choice and meaningful market access for the benefit of smaller customers. The 

2 annual report for the year 2000 must also address the need, if any, for additional consumer protection 

3 including protection from abusive or anticompetitive practices. 

4 t+-+ti.121 The criteria that the transition advisory committee must use to evaluate effective 

5 competition in the electricity supply market include but are not limited to the following: 

6 (a) the level of demand for power supply choice and the availability of market prices for smaller 

7 customers; 

8 (bl the existence of sufficient markets and bargaining power to the benefit of smaller customers and 

9 the best means to encourage and support the development of sufficient markets; 

10 (cl the level of interest among electricity suppliers and the opportunity for electricity suppliers to 

11 serve smaller customers; and 

12 (di the existence of the requisite technical and administrative support that enables smaller 

13 customers to have choice of electricity supply. 

14 ~irn The transition advisory committee shall recommend legislation if necessary to promote 

15 electric utility restructuring and retail choice of electricity suppliers. 

1 6 ~J.11l. The transition advisory committee shall make recommendations to the governor, regarding 

17 the implementation of statewide universal system benefits and universal energy bill assistance funds, in 

18 time to allow for those funds to be created on or before January 1, 1999. This may include 

19 recommendations regarding the assignment of an existing government agency or private nonprofit entity 

20 as the fund administrator and administration guidelines for the funds including the means by which funds 

21 may be made available for use. 

22 4-+4-H.lfil. The transition advisory committee shall monitor and evaluate the universal system benefits 

23 programs and comparable levels of funding for the region and make recommendations to the 58th 

24 legislature to adjust the funding level provided for in [section 22] to coincide with the related activities of 

25 the region at that time. 

26 44-e+ilfil On or before July 1, 2002, the transition advisory committee, in coordination with the 

27 commission, shall conduct a reevaluation of the ongoing need for universal system benefits programs and 

28 annual funding requirements and shall make recommendations to the 58th legislature regarding the future 

29 need for those programs. The determination must focus specifically on the existence of markets to provide 

30 for any or all of the universal system benefits programs or whether other means for funding those programs 

- 27 - SB 390 



55th Legislature SB0390.05 

1 have developed. These recommendations may also address how future reevaluations will be provided for, 

2 if necessary. 

3 t-+-91-illl On or before November 1, 2001, the transition advisory committee shall collect information 

4 to determine whether Montana utilities or their affiliates have an opportunity to sell electricity to customers 

5 outside of the state of Montana comparable to the opportunity provided pursuant to [sections 1 through 

6 31] to utilities or their affiliates located outside the state of Montana. That information must be included 

7 in the report to the 58th legislature. 

8 H-1-H1 Bl ON OR BEFORE NOVEMBER 1, 1998. THE TRANSITION ADVISORY COMMITTEE SHALL 

9 MAKE RECOMMENDATIONS TO THE GOVERNOR AND THE LEGISLATURE REGARDING THE PROVISION 

10 OF LOW-INCOME ENERGY ASSISTANCE PROGRAMS IN MONTANA BY ALL ENERGY PROVIDERS. 

11 

12 NEW SECTION. Section 30. Tax revenue analysis. (1) The revenue oversight committee, as 

1 3 provided for in 5-18-102, shall analyze the amount of state and local tax revenue derived from previously 

14 regulated"electricity suppliers that will enter the competitive market and report to the legislature annually 

15 on how revenue to the state or local government is changed by restructuring and competition. 

16 (2) On or before November 30, 1998, the revenue oversight committee shall recommend legislative 

17 changes, if any, to address the establishment of comparable state and local taxation burdens on all markl:lt 

18 participants in the supply of electricity. Any legislation recommended by the revenue oversight committee 

1 9 should place comparable state and local taxation burdens upon all market participants. 

20 

21 NEW SECTION. Section 31. Transition costs financing. (1) A utility may, after July 1, 1997, apply 

22 to the commission for a determination that certain transition costs may be recovered through the issuance 

23 of transition bonds. IF TRANSITION BONDS ARE ISSUED, COST SAVINGS ASSOCIATED WITH AND 

24 RESULTING FROM THE BONDS MUST BENEFIT CUSTOMERS. After the issuance of a financing order, the 

25 utility retains sole discretion regarding whether to sell, assign, or otherwise transfer or pledge transition 

26 property or to cause the transition bonds to be issued, including the right to defer or postpone the sale, 

27 assignment, transfer, pledge, or issuance. IF TRANSITION BONDS ARE NOT ISSUED WITHIN 4 YEARS OF 

28 THE ISSUANCE OF THE FINANCING ORDER, THE FINANCING ORDER MUST TERMINATE. THE UTILITY 

29 MAY APPLY FOR AN EXTENSION OR RENEWAL OF A FINANCING ORDER. 

30 12) la) The commission may issue financing orders in accordance with this section to facilitate the 
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recovery, reimbursement, financing, or refinancing of transition costs and the acquisition of transition 

2 property. A financing order may be adopted only upon the application of a utility and may only become· 

3 effective in accordance with its terms after the utility files with the commission the utility's written consent 

4 to all terms and conditions of the financing order. A financing order may specify how amounts collected 

5 from a customer are allocated between fixed transition amounts and other charges. 

6 (b) A financing order must include, without limitation, a procedure tor the expeditious approval by 

7 the commission of periodic adjustments to NONBYPASSABLE RATES AND CHARGES ASSOC IA TED WITH 

8 fixed transition amounts included in the order to ensure recovery of all transition costs and the costs of 

9 capital associated with the proposed recovery, reimbursement, financing, or refinancing of transition costs 

10 and the acquisition of transition property including the costs of issuing, servicing, and retiring the transition 

11 bonds contemplated by the financing order. THE ORDER MUST SET FORTH THE TERM OVER WHICH THE 

12 TRANSITION BONDS ARE TO BE PAID, BUT THOSE TERMS MAY NOT EXCEED 20 YEARS. These 

13 adjustments may not impose fixed transition amounts upon customer classes that were not subject to the 

14 fixed transition amounts in the pertinent financing order. 

15 (3) (a) Notwithstanding any other provision of law, and except as otherwise provided in this section 

16 with respect to transition property that has been made the basis for the issuance of transition bonds AND 

17 UPON THE ISSUANCE OF TRANSITION BONDS, the financing orders and the fixed transition amounts must 

1 8 be irrevocable. 

19 (b) +A& IF TRANSITION BONDS HAVE BEEN ISSUED, THE commission may not by rescinding, 

20 altering, or amending the financing order or otherwise: 

21 Ii) revalue or revise for ratemaking purposes the transition costs or the costs of recovering, 

22 reimbursing, financing, or refinancing the transition costs and acquiring transition property; 

23 (ii) determine that the fixed transition amounts or rates are unjust or unreasonable; or 

24 (iii) in any way reduce or impair the value of transition property either directly or indirectly by taking 

25 fixed transition amounts into account when setting other rates for the utility. 

26 (c) The TOT AL amount of ro~·oRldO arisiR9 with ros13oot to the transition property may not be subject 

27 to reduction, impairment, postponement, or termination. 

28 (d) Except as otherwise provided in this section, the state pledges and agrees with the assignees 

29 and pledgees of transition property and transition bondholders that the state may not limit or alter the fixed 

30 transition amounts, transition property, financing orders, or any right under the oeli9ati0Rs BONDS until the 
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oeli§ations BONDS, together with the interest on the oeli§ations BONDS, are fully met and discharged. THE 

2 BOARD, AS AGENT FOR THE STATE, IS AUTHORIZED TO INCLUDE THIS PLEDGE AND UNDERTAKING 

3 FOR THE STATE IN THESE 08blGATIO~JS BONDS. 

4 (e) Notwithstanding any other provision of this section, the commission shall approve those 

5 adjustments to the fixed transition amounts as may be necessary to ensure timely recovery of all transition 

6 costs that are the subject of the pertinent financing order and the costs of capital associated with the 

7 recovery, reimbursement, financing, or refinancing of transition costs and acquiring transition property 

8 including the costs of issuing, servicing, and retiring the transition bonds contemplated by the financing 

9 order. The adjustments may not impose fixed transition amounts upon customer classes that were not 

10 subject to the fixed transition amounts in the pertinent financing order. 

11 (4) (a) Financing orders do not constitute a debt or liability of the state or of any political subdivision 

1 2 of the state if issued through the board and do not constitute a pledge of the full faith and credit of the 

13 state or any of the state's political subdivisions if issued through the board. The financing orders are 

14 payable sblely from the funds provided under this section. The bonds and offering documents must contain 

15 ON THEIR FACE a statement to the following effect: 

16 "~loithor tho full faith ant=l srot=lit nor the taKin!J pov.·or of tho State ef Montana is 13lot=l90El to tho 

17 13a•;A1ont of tho 13rin0i13al of or interest on this sesurit•;." THIS BOND MAY NOT CONSTITUTE AN 

18 INDEBTEDNESS OR A LOAN OF CREDIT OF THE STATE OF MONTANA OR ANY POLITICAL SUBDIVISION 

19 OF THE STATE OF MONTANA WITHIN ANY CONSTITUTIONAL OR STATUTORY PROVISION. NEITHER 

20 THE FULL FAITH AND CREDIT NOR THE TAXING POWER OF THE STATE OF MONTANA IS PLEDGED TO 

21 THE PAYMENT OF THE PRINCIPAL OR INTEREST ON THIS BOND, AND NEITHER THE STATE OF 

22 MONTANA NOR ANY POLITICAL SUBDIVISION OF THE STATE OF MONTANA IS OBLIGATED, DIRECTLY, 

23 INDIRECTLY, OR CONTINGENTLY, TO LEVY ORTO PLEDGE ANY FORM OF TAXATION ORTO MAKE ANY 

24 APPROPRIATION FOR THE PAYMENT OF THIS BOND. THIS BOND IS A LIMITED OBLIGATION OF THE 

25 ISSUER, PAYABLE SOLELY OUT OF THE TRANSITION PROPERTY OR THE PROCEEDS OF THAT 

26 PROPERTY SPECIFICALLY PLEDGED FOR ITS PAYMENT AND NOT OTHERWISE. 

27 (b) The issuance of bonds under this section may not directly, indirectly, or contingently obligate 

28 the state or any political subdivision of the state to levy or to pledge any form of taxation or to make any 

29 appropriation for bond payment. 

30 (5) The commission shall establish procedures for the expeditious processing of applications for 
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financing orders, including the approval or disapproval of applications within 120 days after a utility submits 

2 a complete application. The commission shall provide in any financing order for a procedure for the 

3 expeditious approval by the commission of periodic adjustments to the fixed transition amounts that are 

4 the subject of the pertinent financing order pursuant to subsection i2). The commission shall determine 

5 on each anniversary of the issuance of the financing order and at additional intervals as may be provided 

6 for in the financing order whether the adjustments are required and shall provide for the adjustments, if 

7 required, to be approved within 60 days of each anniversary of the issuance of the financing order or of 

8 each additional interval provided for in the financing order. 

9 16) Fixed transition amounts become transition property when and to the extent that a financing 

10 order authorizing the fixed transition amounts has become effective in accordance with subsection (2), and 

11 the transition property must thereafter continuously exist as property for all purposes with all of the rights 

1 2 and privileges of [sections 1 through 31] for the period and to the extent provided in the financing order 

13 or until the transition bonds are paid in full including all principal, interest, premium, costs, and arrearages 

14 on the transition bonds. 

15 17) Transition bonds may be issued upon commission approval in the pertinent financing order. 

16 Transition bonds must specify that they do not provide recourse to the credit or any assets of the utility, 

1 7 other than the transition property as specified in the pertinent financing order. 

18 (8) (a) A utility may sell, assign, or transfer all or portions of the utility's interest in transition 

19 property to an assignee. A utility or an assignee may further sell, assign, or transfer the utility's interest 

20 in that transition property to one or more assignees in connection with the issuance of transition bonds to 

21 the extent approved in the pertinent financing order. 

22 (b) A utility or an assignee may pledge transition property as collateral for transition bonds to the 

23 extent approved in the pertinent financing order and may provide for a security interest in the transition 

24 property as provided in this section. 

25 (c) Transition property may be sold, assigned, or transferred for the benefit of: 

26 (i) transition bondholders in connection with the exercise of remedies upon a default; or 

27 (ii) any person acquiring the transition property after a sale, assignment, or transfer pursuant to this 

28 section. 

29 (9) {al To the extent that any interest in transition property is sold, assigned, transferred, or pledged 

30 as collateral, the commission shall authorize the utility to contract with any assignee so that the utility will, 
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subject to the utility's rights under subsection ( 18): 

2 (i) continue to operate the utility's system and to provide service to the utility's customers; 

3 (ii) collect amounts in respect of the fixed transition amounts for the benefit and account of the 

4 assignee; and 

5 (iii) account for and remit these amounts to or for the account of the assignee. 

6 (bl Contracting with the assignee in accordance with the commission's authorization may not impair 

7 or negate the characterization of the sale, assignment, transfer, or pledge as a true sale, an absolute 

8 assignment or transfer, or a grant of a security interest, as applicable. 

9 ( 101 Notwithstanding any other provision of law, any provision under this section or under a 

10 financing order requiring that the commission take or refrain from taking action with respect to the subject 

11 matter of a financing order binds the commission and any successor commission or agency exercising 

12 functions similar to the commission, and the commission or any successor commission or agency may not 

13 rescind, alter, or amend that requirement in a financing order. 

14 ( f 1) A pledge or any other security interest in transition property is valid, is enforceable against the 

15 pledger and third parties, including judgment lien creditors, subject only to the rights of any third parties 

16 holding security interests in the transition property perfected in the manner described in this section, and 

17 attaches only when all of the following have taken place: 

18 (a) the commission has issued the financing order authorizing the fixed transition amounts included 

19 in the transition property; 

20 (bl value has been given by the pledgees of the transition property; and 

21 (c) the pledger has signed a security agreement or other financing-related agreement covering the 

22 transition property. 

23 (12) (a) A valid and enforceable security interest in transition property is perfected only when it has 

24 attached and when a financing statement has been filed with the soFRFRissioFl SECRETARY OF STATE in 

25 accordance with procedures that the sornrnissioFl SECRET ARY OF STATE may establish. The financing 

26 statement must name the pledger of the transition property as debtor and identify the transition property. 

27 (b) Any description of the transition property is sufficient if the description refers to the financing 

28 order creating the transition property. 

29 (c) The commission may require other filings with respect to the security interest in accordance with 

30 procedures the commission may establish, except that these filings may not affect the perfection of the 
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security interest. 

2 (13) A perfected security interest in transition property is a continuously perfected security interest 

3 in all revenue and proceeds arising with respect to the transition property, whether or not the revenue or 

4 proceeds have accrued. Conflicting security interests must rank according to priority in time of perfection. 

5 Transition property constitutes property for all purposes, including for contracts securing transition bonds, 

6 whether or not the revenue and proceeds arising with respect to the transition property have accrued. 

7 ( 14) (a) Subject to the terms of the security agreement covering the transition property and the 

8 rights of any third parties holding security interests in the transition property perfected in the manner 

9 described in this section, the validity and relative priority of a security interest created under this section 

10 is not defeated or adversely affected by: 

11 (i) the commingling of revenue arising with respect to the transition property with other funds of 

1 2 the utility that is the pledgor or transferor of the transition property; or 

13 (ii) any security interest of any third party in a deposit account of that utility perfected under Title 

14 30, chapter 9, part 3, into which the revenue is deposited. 

15 (b) Subject to the terms of the security agreement, upon compliance with the requirements of this 

16 section, a pledgee of the transition property has a perfected security interest in all cash and deposit 

17 accounts of the utility in which revenue arising with respect to the transition property has been commingled 

18 with other funds, but the perfected security interest must be limited to an amount no greater than the 

19 amount of the revenue with respect to the transition property received by the utility within 12 months 

20 before any default under the security agreement or the institution of insolvency proceedings by or against 

21 the utility, less payments from the revenue to the pledgees during that 12-month period. 

22 (15) (a) If a default occurs under the security agreement covering the transition property, a pledgee 

23 of the transition property, subject to the terms of the security agreement, has all rights and remedies of a 

24 secured party upon default under Title 30, chapter 9, part 5, and is entitled to foreclose or otherwise 

25 enforce the pledgee's security interest in the transition property, subject to the rights of any third parties 

26 holding prior security interests in the transition property perfected in the manner provided in this section. 

27 (b) The commission may require in the financing order creating the transition property that in the 

28 event of default by the utility in payment of revenue arising with respect to the transition property, the 

29 commission and any successor to the commission, upon the application by a pledgee or assignee of the 

30 transition property and without limiting any other remedies available to the pledgees or transferees by 
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reason of the default shall order the sequestration and payment to the pledgee or assignee of the proceeds 

2 of the transition property. An order must remain in full force and effect notwithstanding any bankruptcy, 

3 reorganization, or other insolvency proceedings with respect to the public utility or a debtor, pledgor, or 

4 transferor of the transition property. 

5 {c) Any sum in excess of amounts necessary to pay principal, premium, if any, interest, costs, and 

6 arrearages on the transition bonds and other costs arising under the security agreement must be remitted 

7 to the debtor or to the pledgor as provided in the security agreement. 

8 { 16) (a) A transfer of transition property by a utility to an assignee or by the assignee to another 

9 assignee that the parties have in the governing documentation expressly stated to be a sale or other 

1 0 absolute transfer in a transaction approved or authorized in a financing order must be treated as an absolute 

11 transfer of all of the transferor's right, title, and interest, as in a true sale, and not as a pledge or other 

12 financing of the transition property, other than for federal and state income and franchise tax purposes. 

13 (bl Granting to transition bondholders a preferred right to revenue of the utility or the provision by 

14 the utility" or an assignee of other credit enhancement with respect to transition bonds may not impair or 

15 negate the characterization of any transfer as a true sale, other than for federal and state income and 

16 franchise tax purposes. 

1 7 (c) Notwithstanding the provisions of this subsection ( 16), for state tax purposes, a transfer mt.:st 

18 be treated as a pledge or other financing unless the governing documentation 91' OF transfer specifically 

19 states that THE transfer is intended to be treated otherwise. The characterization of the transfer as a true 

20 sale or other absolute transfer in the governing documentation of a transfer is not intended to prejudice the 

21 characterization of the transfer as a pledge or other financing for federal tax purposes. 

22 (17) A sale, assignment, or other transfer of transition property may only be considered perfected 

23 as against any third person, including any judicial lien creditor, when both of the following have taken place: 

24 (al the financing order authorizing the fixed transition amounts included in the transition property 

25 has become effective in accordance with subsection {2); and 

26 (b) an assignment of the transition property, in writing, has been executed and delivered to the 

27 transferee. 

28 ( 18) (al As between bona fide assignees of the same right for value without notice, the assignee 

29 first filing a financing statement with the sommissioA SECRETARY OF STATE in accordance with 

30 procedures that the sommissioA SECRETARY OF STATE may establish has priority. The financing 
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1 statement must name the assignor of the transition property as debtor and must identify the transition 

2 property. Any description of the transition property is sufficient if the description refers to the financing 

3 order creating the transition property. The commission may require the assignor or the assignee to make 

4 other filings with respect to the transfer in accordance with procedures that the commission may establish, 

5 but these filings may not affect the perfection of the transfer. 

6 (b) Any successor to the utility, whether pursuant to any bankruptcy, reorganization, or other 

7 insolvency proceeding or pursuant to any merger, sale, or transfer, by operation of law, or otherwise, shall 

8 perform and satisfy all obligations of the utility pursuant to this section in the same manner and to the same 

9 extent as the utility, including but not limited to collecting and paying to the assignee or pledgee, as the 

10 case may be, revenue arising with respect to the transition property sold, assigned, transferred, or pledged 

11 to secure transition bonds. 

1 2 ( 19) Transition property or any right, title, or interest of a utility, assignee, or pied gee described in 

13 the definition of transition property, whether before or after the issuance of a financing order, does not 

14 constitute an account or general intangibles under 30-9-106. Any right, title, or interest pertaining to a 

15 financing order, including the interest pertaining to a financing order, along with the associated transition 

16 property and any revenue, collections, claims, payments, money, or proceeds of or arising from fixed 

1 7 transition amounts pursuant to the financing order, may not be considered proceeds of any right, title, or 

18 interest other than in the order and the transition property arising from the order. 

19 (20) The lien under this section is enforceable against the pledger and all third parties, including 

20 judicial lien creditors, subject only to the rights of any third parties holding security interests in the transition 

21 property previously perfected in the manner described in this section if value has been given by the 

22 purchasers of transition bonds. A perfected lien in transition property is a continuously perfected security 

23 interest in all revenue and proceeds arising with respect to the associated transition property, whether or 

24 not revenue has been accrued. Transition property constitutes property for the purposes of contracts 

25 securing transition bonds, whether or not the related revenue has accrued. The lien created under this 

26 section is perfected and ranks before any lien, including any judicial lien, that subsequently attaches to the 

27 transition property, to the fixed transition costs, and to the financing order and any rights created by the 

28 order or any proceeds of the order. The relative priority of a lien created under this section is not defeated 

29 or adversely affected by changes to the financing order or to the fixed transition amounts payable by any 

30 customer. 
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(21) The commission shall establish and maintain a separate system of records to reflect the date 

2 and time of receipt of all filings made under this section and may provide that transfers of transition 

3 property to an assignee be filed in accordance with the same system. 

4 (22) Any sale, assignment, or other transfer of transition property or any pledge of transition 

5 property is exempt from any state or local sales, income, transfers, gains, receipts, or similar taxes. 

6 (23) The transition bonds issued under [sections 1 through 31 I are exempt from the provisions of 

7 Title 30, chapter 10, but copies of all prospectus and disclosure documents must be deposited for public 

8 inspection with the state securities commissioner. 

9 124) The granting, perfection, and priority of security interests with respect to transition property 

10 and the proceeds thereof are governed by this section rather than Title 30, chapter 9. 

11 (25) UPON THE PAYMENT IN FULL OF TRANSITION BOND PRINCIPAL AND INTEREST, THE 

12 UTILITY SHALL DISCONTINUE CHARGING AND COLLECTING THE COMPETITIVE TRANSITION CHARGE 

13 ASSOCIATED WITH THAT PORTION OF THE UTILITY'S APPROVED TRANSITION COSTS. 

14 (26) THE COMMISSION MAY, BY ORDER OR RULE AND SUBJECT TO TERMS AND CONDITIONS 

15 THAT IT MAY PRESCRIBE, EXEMPT ANY SECURITY OR CLASS OF SECURITIES FOR WHICH AN 

16 APPLICATION IS REQUIRED UNDER THIS TITLE OR ANY PUBLIC UTILITY OR CLASS OF PUBLIC UTILITY 

17 FROM THE PROVISIONS OF THIS TITLE IF IT FINDS THAT THE APPLICATION OF THIS TITLE TO THE 

18 SECURITY, CLASS OF SECURITY, PUBLIC UTILITY, OR CLASS OF PUBLIC UTILITY IS NOT REQUIRED BY 

19 THE PUBLIC INTEREST. 

20 

Section 32. Section 15-6-137, MCA, is amended to read: 21 

22 "1 5-6-137. Class seven property -- description -- taxable percentage. ( 1 ) Class seven property 

23 includes: 

24 (a) all property used and owned by persons, firms, corporations, or other organizations that are 

25 engaged in the business of furnishing telephone communications exclusively to rural areas or to rural areas 

26 and cities and towns of 800 persons or less; 

27 lb) all property owned by cooperative rural electrical and cooperative rural telephone associations 

28 that serve less than 95 % of the electricity consumers or telephone users within the incorporated limits of 

29 a city or town, except rural electric cooperative properties described in 15-6-141 ( 1 )(al: 

30 (cl electric transformers and meters; electric light and power substation machinery; natural gas 
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measuring and regulating station equipment, meters, and compressor station machinery owned by 

2 noncentrally assessed public utilities; and tools used in the repair and maintenance of this property. 

3 (2) To qualify for this classification, the average circuit miles for each station on the telephone 

4 communication system described in subsection (l)(b) must be more than 1 mile. 

5 (3) Class seven property is taxed at 8% of its market value." 

Section 33. Section 15-6-141, MCA, is amended to read: 

6 

7 

8 "'15-6-141. Class nine property -- description -- taxable percentage. ( 1 l Class nine property 

9 includes: 

10 (a) centrally assessed electric power companies' allocations, including, if congress passes legislation 

11 that allows the state to tax property owned by an agency created by congress to transmit or distribute 

12 electrical energy, allocations of properties constructed, owned, or operated by a public agency created by 

13 the congress to transmit or distribute electric energy produced at privately owned generating facilities +, 

14 not incloding rural electric cooperatives}t. However, areperties ef rural electric sooperativas 

15 COOPERATIVES' PROPERTY USED FOR THE SOLE PURPOSE OF serving CUSTOMERS REPRESENTING less 

16 than 95 % of the electric consumers located within the incorporated limits of a city or town of more than 

17 3,500 persons in which a centrally assessed electric power company also owns property af8 IS included. 

18 FOR PURPOSES OF THIS SUBSECTION (1 )(A), "PROPERTY USED FOR THE SOLE PURPOSE" DOES NOT 

19 INCLUDE A HEADQUARTERS, OFFICE, SHOP, OR OTHER SIMILAR FACILITY. 

20 (bl allocations for centrally assessed natural gas companies having a major distribution system in 

21 this state; and 

22 (c) centrally assessed companies' allocations except: 

23 (i) electric power and natural gas companies' property; 

24 (ii) property owned by cooperative rural electric and cooperative rural telephone associations and 

25 classified in class five; 

26 (iii) property owned by organizations providing telephone communications to rural areas and 

27 classified in class seven; 

28 (iv) railroad transportation property included in class twelve; and 

29 (v) airline transportation property included in class twelve. 

30 (2) Class nine property is taxed at 12 % of market value." 
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Section 34. Section 69-5-101, MCA, is amended to read: 

2 "69-5-101. Short title. This part sl:tall ee i§. known and may be cited as the "Territorial Integrity 

3 Act et 1 Q71 "." 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 35. Section 69-5-102, MCA, is amended to read: 

"69-5-102. Definitions. When used in this part, the following definitions apply: 

{ 1) "CeFRFRersial preFRises" FReans tl:te preFRises ,,..,l:tere tl:te eusiness et sell in€!, warel:tousin€J, or 

Elistrieutin€J a seA'lFReElity er otl:tar eusinass asti•tity is sarriae on er professional or otl:ter sorvisas are 

renElereEl. "Agreement" means a written agreement between two or more electric facilities providers that 

identifies the geographical area to be served exclusively by each electric facilities provider that is a party 

to the agreement and any terms and conditions pertinent to the agreement. 

(2) "Electric cooperative" means a rural electric cooperative organized under Title 35, chapter 18, 

or a foreign corporation admitted thereunder to do business in Montana. 

(3) "Electric supplier facilities provider" means any aleotrisal utility an El an•( elestris seoperati11e that 

provides electric service facilities to the public. 

(4) "Electric service facilities" means any distribution or transmission system or related facility 

necessary to provide electricity to the premises, including lines. 

t4-Hfil "Electric utility" means a person, iirm, or corporation other than an electric cooperative 

><¥1:tisl:t furnisl:tes eleotrisal that provides electric service facilities to the public. 

(5) "lneustrial preFRisos" FReans tl:te preFRises wl:tare an ineustrial astivity is sarriee on, insl1,JElin€J 

91,Jt net liFRiteEl to tl:to eporatio,~ of fastories, FRills, FRasl:tino sl:tops, FRinos, oil wells, refineries, pl,lFRpin€J, 

sloanin€1 ane Elyein€J works, sroaFRerios, sannorios, stoskyares, fooelots, FRilit;;ry installations, or stl:ter 

extrastii•e, faerisatin€1, or prosessin€J asti.,ities. 

(6) "Line" means any electric .fil!..Pill.Y conductor eperatin€J at a neFRinal velta€je 101,01 of 34,500 "Olts 

er loss, FReasuroEl pl:taso te pl:tase. 

( 7) "Premises" means a building, residence, structure, or facility to which elostrisity is eein€J electric 

service facilities are provided or i& are to be furnisl:tee; provieee, ti:lat installed; however, two or more 

buildings, structures, or facilities WffiGl:I that are located on one tract or contiguous tracts of land and that 

are utilizes used by one electric consumer for farming, business, commercial, industrial, institutional, 

governmental, or trailer court purposes· &l:laU must together constitute one premises, except that any 6HGl:\ 
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2 

3 

4 

5 

6 

7 

8 

9 

building, structure, or facility, other than a trailer court, &Aall may not, together with any other building, 

structure, or facility, constitute one premises if the electric service to it is separately metered and the 

charges for ~ that service are calculated independently of charges for service to any other building, 

structure, or facility. 

(8) "Utility" means a public utility regulated by the commission pursuant to Title 69, chapter 3, or 

a utility qualifying as an electric cooperative pursuant to Title 35, chapter 18." 

Section 36. Section 69-5-104, MCA, is amended to read: 

"69-5-104. Continuation of ser·Jise electric service facilities to existing consumers.~ Each 

10 electric Sldpplior service facilities provider sl=lall i=la¥o has the right to &ef-¥8 provide electric service facilities 

11 to all premises being served by it or to which any of its facilities are attached on i;;osrldary 1, 1971 [the 

12 effective date of this act]." 

Section 37. Section 69-5-105, MCA, is amended to read: 

13 

14 

15 "69-5-105. Service to new consumers. 11) Subject to €i9 ii 10€i this part, the electric sldpplior 

16 facilities provider having a line nearest the premises, as measured in accordance with subsection (2), shall 

17 sewe provide electric service facilities to the premises initially requiring service after i;;osrldaP; 1, 1971 [the 

18 effective date of this act], which creates a rebuttable presumption that the nearest line is the least-cost 

19 electric service facility to the new customer. However, a customer or another electric facilities provider 

20 may rebut the presumption, and another electric facilities provider may provide the electric service facilities 

21 if it can do so at less cost. 

22 (2) All measurements under this part &Aall must be made on the shortest straight line Wffi64 that 

23 can be drawn from the conductor nearest the premises to the nearest permanent portion of the premises. 

24 Censtrnstion power fer profflises to so sonstrnstoa sl=lall so sldpplioa a•; tho olestris s.ipplior havin§ the ri§Rt 

25 ta serve tho s0R1pletad premises. 

26 (3) If the electric facilities providers are unable to reach agreement as to which electric facilities 

27 provider can provide electric service facilities at least cost, an independent consultant engineer agreeable 

28 to both electric facilities providers or, in the event of failure of the electric facilities providers to agree on 

29 a consultant engineer, an independent consultant engineer selected by the district court having jurisdiction, 

30 as provided in 69-5-110, shall determine which electric facilities provider can extend its lines to the 

1 Leglsl!"ive 
\S'!_,y1ces 
\!!}vision 

- 39 - SB 390 



5 5th Legislature SB039O.O5 

consumer at the least cost. The cost of those engineering services must be paid equally by the electric 

2 facilities providers involved." 

3 

4 Section 38. Section 69-5-106, MCA, is amended to read: 

5 "69-5-106. Ser\fise Electric service facilities to iRElustrial or sommersial premises large customers. 

6 ( 1) An electric utility has the right to furnish electric service facilities to any iR8Y&trial or GOF1'1Fl'10FGial 

7 premises if the estimated connected load for full plaRt operation at &Y0R ineh,strial or GOF1'1Fl'1Broial the 

8 premises will be 400 kilowatts or larger within 2 years from the date of initial service pro¥ieea 61:fGR and 

9 if the electric utility can extend its lif:ISG facilities to &YSR inEIY&trial or SOFl'1Fl'1Broial the premises at less cost 

1 O to the electric utility or tRo ineustrial or somFl'leroial oustaffier than the electric cooperative cost. The 

11 estimated connected load ~ must be determined from the plans and specifications prepared for 

12 construction of the premises or, if 61:fGR an estimate is not available,~ must be determined by agreement 

13 of the electric &Yppliar facilities provider and the customer. The fact that the actual connected load after 

14 2 years from the date of initial service is less than 400 kilowatts does not affect the right of the electric 

15 su13plier facilities provider initially providing electric service facilities to continue to provide electric service 

16 facilities to~ the premises. 

17 (2) An independent consultant engineer agreeable to both electric suppliers facilities providers or, 

18 in the event of failure of the electric supJ;>liers facilities providers to agree on a consultant engineer, an 

19 independent consultant engineer selected by the district court having jurisdiction, as provided in 69-5-11 O, 

20 shall determine which electric &UJ;>J;>lier facilities provider can extend its lines ta tRe sensuffier facilities at 

21 the least cost to the utility. The cost of~ those engineering services~ must be paid equally by the 

22 electric supJ;>liers facilities Providers involved. 

23 (31 ~Jo J;>FSFl'lises ether tRan anather &Ysh GOFl'lmarsial sr ineustrial proF1'1ises &Rall 9e serves fFOFl'1 

24 a lino oonstrustod unaor tRis saotian " 

Section 39. Section 69-5-107, MCA, is amended to read: 

25 

26 

27 "69-5-107. Ser\li&e ta preperty owneEI 9'/ elostris supplier Customer-owned facilities. ~JatRiR€! iR 

28 69 l'i 103 throu!ijh 69 l'i 106 &Rall rastriot tRa ri!ijht of aR olootrio supJ;>lior to furnish olostris serviso to aRy 

29 f)roparty ovmad 9•; tRa alastris &UJ;>f)lior. This part may not limit a customer's right to construct, own, or 

30 operate electric service facilities for the customer's own use, and construction, ownership, or use may not 
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1 cause the customer to be considered a utility. A customer may not duplicate existing electric service 

2 facilities." 

Section 40. Section 69-5-108, MCA, is amended to read: 

3 

4 

5 "69-5-108. Agreements between electric swpplieFs as te ser.•ise aFeas facilities providers. 

6 Notwithstansing the 1o1re,,isions ef €i9 6 103 throuf)h €i9 6 109, an elestris su1o1plior may fmnish eleotrio 

7 servise te any eensuFner at any preFRises being serves by another elestris supplier upon written arJreomont 

8 of tho affostes elestris suppliers er at premises that another elestris supplier has the ri§ht to sor,•e pursuant 

9 ta this 13art, u130n written a!}reement of the affestod elestris suppliers. Utilities may enter into agreements 

10 that identify the geographical area to be exclusively served by each electric facilities provider that is party 

11 to the agreement, overriding the provisions of 69-5-105 and 69-5-107. If an agreement is approved by the 

12 commission pursuant to this part, the agreement is valid and binding on all electric facilities providers and 

13 all customers, except those provided for in 69-5-106." 

Section 41. Section 69-5-109, MCA, is amended to read: 

14 

15 

16 "69-5-109. Special provisions for annexed areas. With respest to ser>;ise in areas whish are 

17 annexed te insorporatod munisipalitios haviA!J a population in oxsess of 3,6GQ persons, olostris suppliers 

18 ha><o ri!Jhts and are subjest to rostrietions as follews: 

19 (11 e'"ory olostris supplier has tl=ie ri!JAt ta serve all premises boin9 seP,ced by it on the sate ef 

20 annexation. 

21 (2) An elestris s00f10rative does not ha"e the ri9ht ta servo an~< premises initially requiring servise 

22 en er after tho date of annexation. The restristion statea in this subsostien does not apply to insorperatea 

23 FRUAisipalities in ,...,hish 96% er FRoro of the promises were ser>1es ev an elostris sooperati"B on f'ebruar>f 

24 1, 1971 (1) Electric facilities providers providing electric service facilities in or near areas that are 

25 incorporated municipalities having a population in excess of 3,500 persons and having annexed areas since 

26 1985 or having existing municipal planning zones on [the effective date of this act) shall enter into 

27 agreements dividing the annexed and planning zone areas into exclusive service territories and shall submit 

28 the agreements to the commission for approval, pursuant to this part. 

29 (2) The agreements do not apply to electric service facilities with loads of 400 kilowatts or greater. 

30 Agreements must be based on the location of facilities in place on !the effective date of this act). 
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1 (3) If electric facilities providers have failed to negotiate agreements within 1 year from the 

2 [effective date of this act], the commission shall divide the annexed and planning zone areas into exclusive 

3 service territories. using the considerations pursuant to [section 44). 

4 {4) Until agreements are final, electric service facilities to new customers will be provided pursuant 

5 to 69-5-105." 

6 

Section 42. Section 69-5-110, MCA, is amended to read: 7 

8 "69-5-110. Jurisdiction of district courts over disputes. The district courts of the county or 

9 counties within which the premises or lines involved in any dispute are located sl:!all have jurisdiction under 

1 O this part over all electric suppliers facilities providers subject to tl=le previsions tl=lereef this part." 

11 

12 Section 43. Section 69-5-111, MCA, is amended to read: 

13 "69-5-111. Judicial remedies. (1) Whenever it sl=lall appear tl=lat any an electric s1,1pplier facilities 

14 provider is failing or omitting or about to fail or omit to do anything required of it by this part or is doing 

1 5 or is about to do anything or to permit anything to be done contrary to or in violation of this part, 3A'f the 

16 electric s1,1pplier facilities provider affected tl=lereey sl=lall l=lave tl=le ri91=lt te may file a complaint in the district 

17 court~ setting forth the acts or omissions complained of and requesting an injunction. 

18 (21 If an affidavit showing that grounds exist tl=lerefor that an electric facilities provider is In 

19 violation of this part is filed with the complaint, a temporary restraining order sl:!all must be issued without 

20 notice. A copy of the temporary restraining order, complaint, and affidavit sl:!all must be served upon the 

21 defendant, together with an order to show cause why the temporary restraining order should not be made 

22 permanent, within 5 days after issuance of the temporary restraining order. The hearing on the order to 

23 show cause must be held at a date specified tl=lerein in the order, wl=lisl=l sl=lall and may not be more than 

24 10 days after service tl=lernef of the order and sl:!all must take precedence over all matters pending before 

25 the district court. A judgment making the injunction permanent or dissolving the temporary restraining order 

26 tharatefere that was issued and dismissing the complaint must be made net later tl=lan before 1 O days after 

27 the hearing on the order to show cause. 

28 (3) Any party aggrieved by the order may appeal to the supreme court of Montana by filing a notice 

29 of appeal in the district court within 20 days from entry of the order. The appeal must be perfected within 

30 20 day!l thereafter after filing the notice of appeal and~ must take precedence over all matters pending 
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1 before the supreme court of Montana." 

2 

3 NEW SECTION. Section 44. Commission jurisdiction over agreements. (1 l All agreements between 

4 electric facilities providers must be submitted to the commission for approval. Each agreement must clearly 

5 identify the geographical area to be served by each electric facilities provider. The submission must include: 

6 (a) a map and a written description of the area; AND 

7 (b) the terms and conditions pertaining to the implementation of the agreement-;~ 

8 (2) WHENEVER AN AGREEMENT INVOLVES THE EXCHANGE OR TRANSFER OF CUSTOMERS 

9 WITHIN SERVICE TERRITORIES, THE FOLLOWING MUST ALSO BE INCLUDED WITH THE AGREEMENT 

10 SUBMISSION: 

11 W® the number and class of customers to be transferred; 

12 «l-Hfil assurance that the affected customers have been contacted and have received a written 

13 explanation of the difference in rates; and 

14 ~l.Q. information with respect to the degree of acceptance by affected customers, such as the 

15 number in favor of and those opposed to the transfer. 

16 rnru In approving agreements, the commission shall consider but not be limited to consideration 

17 of: 

18 (a) the reasonable likelihood that the agreement, in and of itself, will not cause a decrease in the 

19 reliability of electric service to the existing or future ratepayers of any electric facilities provider party of 

20 the agreement; and 

21 (bl the reasonable likelihood that the agreement will eliminate existing or potentially uneconomic 

22 duplication of electric service facilities. 

23 ~J.±l. An agreement approved by the commission is valid and enforceable, and except as provided 

24 in 69-5-106, an electric facilities provider may not offer, construct, or extend electric service facilities into 

25 an exclusive territory. 

26 t4Hfil The commission shall state its findings and conclusions for approving or disapproving an 

27 agreement and shall render a decision within 90 days of receipt of the agreement. The electric facilities 

28 providers submitting the agreement to the commission shall act according to the agreement until a decision 

29 is rendered. 

30 {&+1.fil Upon approval of the agreement, any modification, changes, or corrections to this agreement 
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must be approved by the commission. 

2 +eJ.ill The commission may promulgate rules to administer this part consistent with the 

3 requirements of this part. 

4 

5 ~IEW SECTION. SECTION 46. FUNDING FOR TRA,NSITION ADVISORY COMMITTI.I.. (1) Tl=HSRE 

6 IS AN ".CCOUNT IN THE STATE SPECl,".b REVENUE FUND TO WHICH Alb FEES COLLECTED iJ~JDER 

7 [SECTION 4€lj .AND THIS SECTION MUST BE DEPOSITEO A~m FROM WI-IICH Alb APPROPRIATIONS--"l=Q 

8 THE LEGISLATIVE SERVICES OIVISIO~I FOR Tl-IE ACTIVITIES OF THE TRANSITIO~I ADVISORY 

9 COMMITTEE MUST BE PA ID. Al>I APPROPRIATION TO THE LEGISLATIVE Si;FWICES OIVISION FOR THI! 

1 O /\CTIVITIES m: THE TRANSITION AOVISORY COMMITTEE MAY CONSIST OF A BASE APPROPRIATIOl>I 

11 FOR REGULAR OPERATll>JG l!XPEl>ISES. 

12 (2) IN A DDITIO~I TO Alb OTHER LICENSES, FEE!;, "l>IO TAXES IMPOSED QY LAW, Alb ELECTRIC 

13 UTILITY COMPANIES SHAbb: 

14 (A) WITHll>J 30 D",YS ,".FTER THE CLOSE OF l!ACI-I CAbEl>l0/1,R QUARTER Fill! \<l/lTH THE 

15 DEPARTl>AEl>IT OF PUQblC SERVICE REGIJLATIOl>I AND THE DEPARTMENT OF REVEl>IUE A STATEMENT, 

16 11>1 A FORM THAT THE COMMISSION A~ID OEPARTMEl>IT OF Rl!Vl!NUE MAY OETERMll>US, SHOWl~JG THE 

17 GROSS OPl!RATll>IG REVENUE FROM Alb ACTl 111Tll!S BY THE COMMISSIOl>I WITl-lll>J THE STATEJ;g.g 

18 TI-IAT CAbHJDAR QUARTER OF OPER".TIOl>I OR PORTION OF I\ QUARTER, SEPARATELY STATING 

19 GROSS REVENUE FROM S" bl!S TO OTHER COMP" l>IIES FOR RESAU5; Al>m 

20 {B) AT THAT TIME PO¥ TO Tl-le DEPARTMEl>IT OF REVEl>IUE A FEE BASED O~I A PERCHITAGE 

21 m: Tl-IE GROSS OPERATING REllEl>II IE REPORTED, AS DETERMll>IED BY THE OEPARTMENT OF REVEl>IUE 

22 U~IDEFI (SECTION 4 ej. 

23 (3) Ul>JbESS THI! DEP/IRTMHJT OF REVE~JiJI! REQUIRES on,ER1/t/lSE1 A STATEMENT FILED 

24 PURSUANT TO €l9 1 223(2)(AI MEETS THE REQUIFH:MEl>ITS OF SUQSl!CTION (21 OF THIS Sl!GTION. 

25 (4) Tl-le AMOUNT OF MOl>IEY THAT Ml\¥ QE R".ISl!D BY THE FEE ON THI! ebECTRIC UTILITY 

26 COMPAl>IIES DURING/> FISCAL YEAR MAY NOT BE ll>IGREASi!Q, EXCl!PT AS PROVIOED 11>1 [SECTION 

27 4€lj. FROM THI! AMOUNT APPROPRIATE[), INCbUDll>JG BOTH BASE AND COl>ITINGEl>JCY 

28 OPPPOPPl1HIONS, RY THF I FGISb".TUPIEi;:QRTHATFISC".bYEAR. /\NYADDITIOl>JAbMOl>IEY REQUIRl!D 

29 FOR OPE!il/\TION OF THE TRAl>ISITION ADVISORY COMMITTEE MUST BE OBTAINED FROM OTHER 

30 SOURCES IN A MAl>ll>IER ".UTHORIZEO: QY THE LEGISLATURE. 
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1 (6) AS IJSED IN iSeGTIO~I 4€ij A~ID THIS SeGTIO~I, "EbEGTRIC UTILITY COMPANY" l=IAS Tl=IE 

2 SAMe MeANING I'S "eLeGTRIG F/'GlblTIES PROVmeR" AS Dl!fl~ll!D IN €iQ 6 10,2, 

3 

4 NeW SeCTION. SECTION 46. DliTeRMINATION QF fee fOR ACTIVITIES Of TRllNSITION 

5 ADVISORY COMMITTEI! FAILURE TO PO.Y Pl!NAlTY STATYTI! Of LIMITATIONS. (1) O~I OR 

6 Bl!fORe JU~le 30 IN l!AGH YeAR, Tl=IE DePARTMl!~JT m= REVENUe Sl=IALb; 

7 (Al Di!Tl!RMl~IE Tl=IE TOTI\L GROSS OPERATl~IG Rl!Ve~JUe GE~JeRATeD BY I\LL I\CTIVITleS 

8 WIH-ll~J Tl=IIS STAT!! FOR ALL eUiCTRIC UTILITY COMPANleS FOR Tl=le PR!:VIOUS flSGAL Yl!iAR· 

9 (8) GOMPUTe Tl=IE PeRC!:~JTOGe, SU8JeCT TO ReVISIO~I AS PROVIOI.D l~J SUBSeCTIO~J (2). Of 

1 O Tl-le AMOUNT DI.Tl!RMINl!D IN SUBSl!CTION (1 )(A) Tl=IAT WILL PROOUGe A~J AMOUNT l!QUAL TO THe 

11 APPROPRIO,TION TO THE L!:1;.ISLATIVe SERVICES OIVISION, EXCl!PT Tl=IAT AN eLECTRIC UTILITY 

12 COMPANY 0 1N~ll!O ,o ~ID OPER.I\Tl!O BY O ~1¥ MUNICIPAL CORPORATION WITHl~J Tl=IIS ST4Ti:i MAY NOT 

13 8e REQUIREO TO PAY /I SIJM l~I eXCESS OF O.Oe Of 1 % Of ITS GROSS OPeRATl~JG ReVeNUEi 

14 (C) ADJUST Tl=le PERGe~JT.I\Gi:i MUbTIPLIER COMPUTH) IN SUBSECTION ( 1 )18) TO ENSURE Tl=l,c\T 

15 SUlif"ICli:iNT FUNDS />.Re GeNl!RATl!D TO Ml!l!T Tl=II! APPROPRIATION ANO THAT EXGl!SS FU~ms ARE 

16 ~JOT GE~JER,O,TeO OR RET,O,l~IEO; ,o NO 

17 (0) GIVI! ~JOTICI! QY MAIL TO !./I.CM l!bl!CTRIG UTILITY COMPA~IY OF Tl-ll! PeRCeNTAGe TO Be 

18 APPLIEQ TO Tl=IE GROSS OPERATING ReVI.NUe TO Ol!TeRMINe Tl=le t, MOUNT OF Tl=le fl;;e TO Be PAIQ. 

19 {2) {A) THE DePARH11!NT Of ReVENUe Sl=IAbL AQJUST Tl=IE PeRCHJTAGE MULTIPLll;R IF Tl=IE 

20 DI.Pt-RTMENT CONSIO!i!RS A Cl=IANGI! ~JeC!i!SSARY TO Ml.l!T OR TO NOT EXCI.I.D Tl=le AMOU~lT TO BE 

21 RAISED QY Tl=IE FeE BECAUSE oi:=: 

22 {II fiLUCTUATIO~IS 1~1 Tl-lE ACTUAL GROSS OPISRATl~JG REVISNI IE SI IQ leCT TO Tl=IIS fiEI!; OR 

23 (II) SUQMISSIO~J A~m APPROV,O.L OF A BUDGET "Ml!NDMeNT AUTHORIZl~JG Tl=IE SPE~JDl~JG 

24 oi:= MONeY fiROM A CO~ITl~IGe~ICY /1.PPROPRl.1\TIO~J l~JCLUDEO IN TMe I\PPROPRIATIO~J FOR TM!! 

25 beGISLO,TIVE SeRHICeS OIVISION l~I SUPPORT OF THE ACTIVITleS OF Tl=IE TRMJSITION ADVISORY 

26 COMMITTEE AND AUTI-IORIZ!i!O TO QE RAISEO QY MliANS OJ; Tl=II! i:'ee. 

27 (8) ADJUSTMe~JTS OF Tl-IE PERCENTAGI! MULTIPLleR .6.Re SUQJeCT TO Tl=IE EXCEPTION 

28 PROVIDeO l~J SU8SI.CTIO~I (l)(Q) FOR MU~JICIPALLY OWNeQ .6~m OPeRATI.D ebli!CTRIC UTILITY 

29 COMPA~lli;S, 

30 (Cl l?LECTRIC UTILITY COP4PO.~JleS MUST Se GIVEN AT LEAST 3Q Q.I\YS' NOTICE! OF O~JY 
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1 Cl=lANGI! 11>1 Tl-IE PERCEl>lTAGE MULTIPLIER. 

2 (D) ANY Cl=ll\l>IGE IN Tl=lE PHlCEl>lT/\GE MULTIPLIER IS ffFECTIVE AT Tl=lE QEGINNll>IG OF Tl=lE 

3 NEXT CALEl>19AR QUARTER. 

4 {3) IN Tl=lE EVENT TPIAT Tl-IE FEE CI-IARGED 11>1 1 YEAR la 11>1 EXCESS OF Tl-IE !\MOUNT 

5 ACTiJ/\bbY EXPEl>l9EO 11>1 Tl=l.'\T YEAR, Tl-IE EXCESS MUST BE OEOUCTEO FROM Tl-IE AMOUNT 

6 REQUIREO TO QE RAISEO BY Tl=lE FEE FOR Tl=lE MEXT YEOR BEFORE Tl=lE OHERMll>IATION REQUIRE() 

7 BY SUBSECTION (1) IS MAOE. MOMEY REM.O.ll>JING Ul>ISPEl>IT AT THI!! CbOSE GF THE FISC/\b YEAR 

8 MUST QE tJSl!O TG REDUCE THE PERCENTAGE CAbCUbATEO Ul>19ER THIS SECTIGl>J IN HlE 

9 SUBSEQUEl>lT FISCAb YEAR. 

10 (4) AbL FEES PAIO QY Al>J EbECTRIC UTILITY COMPANY PURSUAl>IT TG THIS SECTIOl>I .ORE 

11 IMMEOl.1\TEbY RECOVER/\BbE QY Tl=lE EbECTRIC UTlblTY COMPANY IN ITS RATES /1,1>19 CHARGES. 

12 WlTl=llN 30 0 O.YS ,O,HER Tl-IE ISSUAl>JCE BY THE OEPARTMHIT m: REVENUE GF THE l>IOTICE REQ1JIREO 

13 BY SUl!ISECTIGl>I (1), THE COMMISSIGl>I SHAbb BY SEPARATE OROER AUTl=lORl:ZE E/1,CI-I EbECTRIC 

14 UTILITY COMPANY TG FilbbY RECOVER 11>1 ITS RATES ANO Cl=lARGES, Gl>l Al>J Al>INU/1,L BASIS, -TW€ 

15 FEES bEHIEO QY THIS SECTION. 

16 (6) (Al IF /\N ELECTRIC UTlblTY CG~4Pl\l>IY FAILS, NEGLECTS, OR REFUSES TO FILE A 

17 STATEMENT OR TG PAY Tl=lE FEE REQUIREO BY [SECTION 4 6) GR TI-IIS SECTION, Tl-IE OEP/\RTMi;J.g: 

18 oi;: REVHIUE SI-IALL COLLECT THE FEE IN Tl=lE SI\ME MANl>IER AS Tl=lE FEE FOR THE OFFICE OF Tl=lE 

19 LEGISbATIVE COl>JSUMER CGUl>JSEL IS CGLLECTEO IM 89 1 226 THROUGH 89 1 230. 

20 {Q) THE PEl>IAbTY FOR FAlbURE TO PAY Tl-IE FE!! IMPOSEO Ul>l9ER (SECTIOl>I 46] ANO TI-IIS 

21 SECTIGl>I IS Tl=IE SAME AS Tl-IE PEN/1,LTY U1>19ER 89 1 228. 

22 (C) Al>J OVERPAYMENT OF THE liiEE MUST BE PRGCESSEO 11>1 THE SAM!! M/\Ml>IER /IS AN 

23 GVERPOYMEl>IT IS PROCESSEO iJNOER e9 1 228. 

24 10) THE STATUTE OF LIMIT,O.TIGMS FOR A DEFICIENCY ASSESSMl!l>lT IS Tl-IE SAME .O.S 

25 PROVIOED ll>l 69 1 230. 

26 

27 NEW SECTION. SECTION 45. APPROPRIATION. Tl=lERE IS APPRGPRl.'i.TEO FROM THE FEES 

28 COLLleCn:o Ul>l9ER ISECTIOMS 4 6 Al>m 4 6) TO THE bEGISbATIVE SERVICES OIVISIGl>I $78,000 FORTH le 

29 ACTIVITll!S Gli Tl=lE TRANSITIOM AOVISGRY COMMITTEE ON ELECTRIC UTILITY I1>19USTRY 

30 RESTRUCTURING. nus IS A BIEl>ll>IIAb I\PPROPRIATIOl>I. (1) THE LEGISLATIVE SERVICES DIVISION 
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1 MAY ACCEPT GIFTS, GRANTS, OR OTHER DONATIONS FOR THE PURPOSE OF OFFSETTING THE COSTS 

2 OF CONDUCTING THE ACTIVITIES OF THE TRANSITION ADVISORY COMMITTEE UNDER [SECTION 291 

3 OR THE STUDY REQUIRED IN [SECTION 30]. 

4 (2) A GIFT, GRANT, OR OTHER DONATION MADE BY A PUBLIC UTILITY, AS DEFINED IN 

5 69-3-101(1)1A), (1)(C), OR (1)(0), IS A COST THAT IS NONRECOVERABLE FROM RATEPAYERS AND 

6 MUST BE BORNE 100% BY THE SHAREHOLDERS OF THE COMPANY MAKING THE GIFT GRANT OR 

7 DONATION. 

8 (3) THE LEGISLATIVE SERVICES DIVISION IS APPROPRIATED UP TO $200,000 OF ANY GIFTS, 

9 GRANTS, OR OTHER DONATIONS RECEIVED UNDER THIS SECTION, AND THE APPROPRIATION IS A 

10 BIENNIAL APPROPRIATION. 

11 (4) IF THE AMOUNT OF GIFTS, GRANTS, OR DONATIONS EXCEEDS THE AMOUNT 

12 APPROPRIATED UNDER SUBSECTION (3), THE EXCESS MUST BE REFUNDED TO THE DONORS IN THE 

13 RATIO OF THEIR RESPECTIVE GIFT, GRANT, OR DONATION TO THE TOTAL GIFTS, GRANTS, AND 

14 DONATIONS RECEIVED. 

15 (5) IF THE AMOUNT OF THE GIFTS, GRANTS, AND DONATIONS EXPENDED FOR CONDUCTING 

16 THE ACTIVITIES OF THE TRANSITION ADVISORY COMMITTEE UNDER [SECTION 291 OR THE STUDY 

17 REQUIRED IN [SECTION 30! IS LESS THAN THE AMOUNT RECEIVED AS GIFTS, GRANTS, OR 

18 DONATIONS, THE EXCESS MUST BE REFUNDED TO THE DONORS IN THE RATIO OF THEIR RESPECTIVE 

19 GIFT. GRANT, OR DONATION TO THE TOTAL GIFTS. GRANTS, AND DONATIONS RECEIVED. 

20 

21 

22 

NEW SECTION. Section 46. Repealer. Section 69-5-103, MCA, is repealed. 

23 NEW SECTION. Section 47. Saving clause. [This act) does not affect rights and duties that 

24 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

25 act]. 

26 

27 NEW SECTION. Section 48. Severability. If a part of [this act] is invalid, all valid parts that are 

28 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

29 applications, the part remains in effect in all valid applications that are severable from the invalid 

30 applications. 

~
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1 NEW SECTION. Section 49. Codification instructions. (1) [Sections 1 through 31,40 1 ANQ 461 

2 are intended to be codified as an integral part of Title 69, and the provisions of Title 69 apply to [sections 

3 1 through 31, 40 1 ANQ 46]. 

4 (2) [Section 44) is intended to be codified as an integral part of Title 69, chapter 5, part 1, and the 

5 provisions of Title 69, chapter 5, part 1, apply to [section 44]. 

6 

7 

8 

NEW SECTION. Section 50. Effective date. [This act] is effective on passage and approval. 

-END-
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