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W SECTION. Section 1. Short title. [Sections 1 through 31] may be cited as the "Electric Utility
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A statement of intent is required becausel this bill

LY
Industry Restructuring and Customer Choice Act".

NEW SECTION. Section 2. Legislative findings and policy. The legisiature finds and declares the

following:

{1) The generation and sale of electricity is becoming a competitive industry.

(2) Montana customers should have the freedom to choose their supplier of electricity and retated
services in a competitive market as soon as administratively feasible. Affording this opportunity serves the
public interest.

(3) The financial integrity of electrical utilities should be fostered.

(4) The public interest requires the continued protection of consumers through:

(a) licensure of electricity suppliers;

{b) provision of information to consumers regarding electricity supply service;
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(¢} provision of a process for investigating and resolving complaints;

{d} continued funding for public purpose programs for:

(i) cost-effective local energy conservation;

(i} low-income customer weatherization;

(iii) renewable resource applications;

(iv) research and development programs related to energy conservation and renewables;
(vl market transformation; and

(vi) low-income energy bill assistance;

(e} assurance of service retiability and quality; and

(f} prevention of anticompetitive and abusive activities.

NEW SECTION. Section 3. Definitions. As used in [sections 1 through 31], unless the context

requires otherwise, the following definitions apply:

(1) "Aggregator” or "market aggregator” means an entity, licensed by the commission, that
aggregates retail customers and purchases electric energy and takes title to electric energy as an
intermediary for sale to retail customers.

(2) "Assignee” means any entity, including a corporation, partnership, board, trust, or financing
vehicle, to which a utility assigns, sells, or transters, other than as security, all or a portion of the utility’s
interest in or right to transition property. The term also includes an entity, corporation, public authority,
partnership, trust or financing vehicle, to which an assignee assigns, sells, or transfers, other than as
security, the assignee’s interast in or right to transition property.

(3) "Board" means the board of investments created by 2-15-1808.

(4) "Broker" or "marketer” means an entity, licensed by the commission, that acts as an agent or
intermediary in the sale and purchase of electric energy but that does not take title to electric energy.

(5) "Cooperative utility” means:

{a) a utility qualifying as an elactric c.oc»perative pursuant to Title 35, chapter 18;

{b} an existing municipal utility as of [the effective date of this act]; or

{c) a federally owned and locally managed electric utility in the state of Montana that is operated
under contract between a federally recognized Indian tribe and the United States.

{6) "Customer” or "consumer” means a retail electric customer or consumer.
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{7) "Distribution facilities” means those facilities by and through which electricity is received from
a transmission services provider and distributed to the customer and that are controlled or operated by a
distribution services provider.

{8) "Distribution services provider” means a person controlling or operating distribution facilities for
distribution of electricity to the public.

(9) "Electricity supplier” means any person, including aggregators, market aggregators, brokers, and
marketers’ offering to sell electricity to retail customers in the state of Montana.

{10) "Financing order" means an order of the commission adopted in accerdance with [section 31]
that authorizes the impaosition and collection of fixed transition amounts and the issuance of transition
bonds.

(11) (a) "Fixed transition amounts” means those nonbypassable rates or charges, including but not
limited to;

(i} distribution;

(ii) connection;

(i) disconnection; and

(iv} termination rates and charges that are authorized by the commission in a financing order to
permit recovery of transition costs and the costs of recovering, reimbursing, financing, or refinancing the
transition costs and acquiring transition property through a plan approved by the commission in the
financing order, including the costs of issuing, servicing, and retiring transition bonds.

{b) if requested by the utility in the utility’s application for a financing order, fixed transition
amounts must inciude nonbypassable rates ar charges to recover federal and state taxes in which the
transition cost recovery period is modified by the transactions approved in the financing order.

{12) "Functionally separate” means a utility's separation of the utility’s electricity supply,
transmission, distribution, and unregulated retail energy services assets and operations.

{13) "Local governing body" means a loca! board of trustees of a rural electric cooperative,

{(14) "Low-income customer” means those energy consumer households and farnilies with incomes
at or below industry-recognized levels that qualify those consumers for low-income energy-related
assistance.

{15} "Nonbypassable rates or charges" means rates or charges approved by the commission
imposed by a customer to pay the customer’s share of transition costs or universal system benefits program
"Legislative
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costs even if the customer has physically bypassed either the utility's transmission or distribution facilities.

{16} "Pilot program" means a program using a representative sample of residential and small
commercial customers to assist in developing and offering customer choice of slectric supply for all
residential and commercial customers.

{17) "Public utility” means any electric utility requlated by the commission pursuant ta Title 69,
chapter 3, on [the effective date of this act], including the public utility’s successors or assignees.

(18) "Transition bondholder" means a holder of transition bonds including trustees, collateral
agents, and other entities acting for the benefit of that holder.

(19) "Transition bonds" means any bond, dehenture, note, interim certificate, collateral, trust
certificate, or other evidence of indebtedness or ownership that is secured by or payable from fixed
transition amounts or transition property. Proceeds from transition bonds must be used to recover,
reimburse, finance, or refinance transition costs and to acquire transition property.

{20) “Transition charge" means a nonbypassable rate or charge to be imposed on a customer to pay
the customer’s share of transition costs.

{21) "Transition cost recovery period" means the period beginning on July 1, 1998, and ending
when a utility customer does not have any liability for payment of transition costs.

(22) "Transition costs"” means:

(a) a public utility’'s net verifiable generation-related and electricity supply costs, including costs
of capital, that become unrecoverable as a result of the implementation of [sections 1 through 311 or of
federal law requiring retail open access or customer chaoice.

{b) those costs that include but are not limited to:

{i} regulatory assets and deferred charges that exist because of current regulatory practices and can
be accounted for up to the effective date of the commission’s final order regarding a public utility’s
transition plan;

i} nonutility and utility power purchase contracts, including qualifying facility contracts;

(iii) existing generation investments and supply commitments or other obligations incurred before
[the effective date of this act];

{iv) the costs associated with any renegotiation or buyout of the existing nonutility and utility power

purchase contracts, including qualifying facilities and all costs, expenses, and reasonable fees related to

issuing transition bonds; and

| Legistative
s, Services -4 -
~, Djvision



55th Legislature LCO798.01

QO W N

"

13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30

(v} the costs of refinancing and retiring of debt or equity capital of the public utility and associated
federal and state tax liabilities or other utility costs for which the use of transition bonds would-benefit
customers.

(23) "Transition period"” means the period beginning an July %, 1998, and ending on July 1, 2002,
unless otherwise extended pursuant to [sections 1 through 31], during which utilities may phase in
customer choice of electricity supplier.

(24) "Transition property” means the property right created by a financing order including without
limitation the right, title, and interest of a utility, assignee, or other issuer of transition bonds to all revenue,
collections, claims, payments, money, or proceeds of or arising from or constituting fixed transition
amounts that are the subject of a financing order including those nonbypassable rates and other charges
and fixed transition amounts that are authorized by the commission in the financing order to recover
transition costs and the costs of recovering, reimbursing, financing, or refinancing the transition costs and
acquiring transition property including the costs of issuing, servicing, and retiring transition bonds. Any
right that a utility has in the transition property before the utility’s sale or transfer or any other right created
under this section or created in the financing order and assignable under [sections 1 through 31] or
assignable pursuant to a financing order is only a contract right.

(25) "Transmission facilities” means those facilities that are used to provide transmission services
as determined by the federal energy regulatory commission and the commission.

{26) "Transmission services provider” means a person controlling or operating transmission facilities.

(27) "Universal system benefits charge” means a nonbypassable rate or charge to be imposed on
a customer to pay the customer’s share of universal system benefits program costs.

{28) "Universa! system benefits programs"” means public purpose programs for:

(a) cost-effective local energy conservation;

(b} low-income customer weatherization;

(c) renewable resource applications, including thase that capture unique social and energy system
benefits or provide transmission and distribution system benefits;

{d) research and development programs related to energy conservation and renewables;

(e) market transformation designed to encourage competitive markets for public purpose programs;
and

{f) low-income energy bill assistance as approved by the commission.
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(29} "Utility" means any public utility or cooperative utility.

NEW SECTION. Section 4. Pilot programs. (1) Except as provided in [sections 5{(4) and 20|,
beginning July 1, 1998, utilities shall conduct pilot programs using a representative sample of their
residential and smail commercial customers. A report describing and analyzing the results of the pilet
programs must be submitted to the commission and the transition advisory committee established in
[section 29} on or before July 1, 2000.

(2) Utilities shall use pilot programs to gather necessary information to determine the most effective
and timely options for providing customer choice. Necessary information includes but is not limited to:

{a) the level of demand for electricity supply choice and the availability of market prices for smaller
customers;

(b} the best means to encourage and support the development of sufficient markets and bargaining
power for the benefit of smaller customers;

{c) the electricity suppliers’ interest in serving smaller customers and the opportunities in providing
service to smaller customers; and

{d) experience in the broad range of technical and administrative support matters invalved in

designing and delivering unbundled retail services to smaller customers.

NEW SECTION. Section 5. Public utility -- transition to customer choice -- waiver. (1) A public

utility shall, except as provided in this section, adhere to the following deadlines:

{a) On or before July 1, 1998, ail customers with individual loads greater than 1,000 kilowatts and
for loads of the same customer with individual loads at a meter greater than 300 kilowatts that aggregate
to 1,000 kilowatts or greater must have the opportunity to choose an electricity supplier.

(b} Subject to subsection (2), and as soon as is administratively feasible but before July 1, 2002,
all other public utility customers must have the opportunity to choose an electricity supplier.

(2} {a) Except as provided for in subsection (3), the commission may determine that additional time
is necessary for customers identified in subsection {1)(b}; however, the implementation of full customer
choice may not be delayed beyond July 1, 2004.

(b) A determination by the commission that additional time is necessary for subsection {1){b)
customers must be made at least 60 days in advance of the scheduled date and must be based on one or
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more of the following considerations:

{iY impltementation would not be administratively feasible;

{iiy implementation would materially affect the reliability of the electric system; or

{iiil Montana customers or electricity suppliers would be disadvantaged due to lack of a competitive
electricity supply market.

{3) Except as provided in [section 22}, a public utility currently doing business in Montana as part
of a single integrated multistate operation, no portion of which lies within the basin of the Columbia River
may:

(a) defer compliance with this section until a time that the public utility can reasonably implement
customer choice in the state of the public utility's primary service territory except that the public utility shall
file a transition plan pursuant to [section 6] to provide transition to customer choice on or before July 1,
2002, and must have completed the transition period to customer choice by July 1, 2008; and

(b} petition the commission to delay the public utility’s transition plan filing until July 1, 2004,

(4) Upon a request from a public utility with fewer than 50 customers, the commission shall waive

compliance with the requirements of {sections 4, 22, and this section].

NEW SECTION. Section 6. Public utility -- transition plans. (1) All public utilities, pursuant to

[sections 1 through 31], shall submit a transition pian to the commission. Plans must be filed with the
commission not later than 1 year before the date by which any customers of the public utility are entitled
to choice of electricity supplier pursuant to [section 5]. The commission may develop a schedule for public
utilities that are required to file plans. The transition plan must demonstrate that the public utility meets
all the requirements of [sections 1 through 311,

{2) The commission shall develop a procedural schedule that includes:

{a) a preliminary transition plan determination including the commission’s findings on whether the
plan is complete and adequate subject to the requirements of [sections 1 through 31j; and

(b} an opportunity for a public utility to fi‘le a revised plan based on the preliminary determination.

(3) Unless waived by the public utility, the commission shail issue a final order approving or denying
the transition plan befare 9 months after the date a public utility files a plan. All parties are afforded an
opportunity for hearing before issuance of the final order.

{4} The commission shall process a request for approval of a transition plan pursuant to the
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contested case procedures of the Mantana Administrative Pfocedure Act, Title 2, chapter 4, part 6.
{5) On approval of the plan, the commission shall enforce the pubtic utility obligations as

incorporated in the plan and in the commission's final order.

NEW SECTION. Section 7. Public utility -- customer choice -- continued service -- education of

customers. (1) A customer is hermitted to choose an electricity supplier pursuant to the deadlines
established in [section 5]. Public utilities shall propose a method for customers to choose an electricity
supplier.

{2) if a customer has not chosen an electricity supplier by the end of the transition period, a public
utility shall propose a method in the public utility’s transition plans for assigning that customer to an
electricity supplier.

(3) A public utility may phase in customer choice to promote the orderly transition to a competitive
market environment pursuant to the deadlines in {section 5].

(4) Public utilities shall educate their customers about customer choice so that customers may make
an informed choice of an electricity supplier. This education process must give special emphasis to

education efforts during the transition period.

NEW SECTION. Section 8. Public utility -- functional separation, divestiture, and nondiscrimination.
{1} To the extent that a public utility is vertically integrated, a public utility shall functionally separate the
public utility’s electricity supply, retail transmission and distribution, and regulated and unregulated retail
enargy services operations in the state of Montana, upon application to and approval from the commission.

{2} The commission may not order a public utility to divest itself of any generation assets or prohibit
a public utility from divesting itself voluntarily of any generation assets.

(3} Public utilities shall:

{al prevent undue discrimination in favor of their own power supply, other services, divisions, or
affiliates, if any;

{b) prevent any other forms of self-dealing that could result in nancompetitive electricity prices to
customers; and

{c) grant customers and their electricity suppliers access to the public utility’s retail transmission

and distribution system on a nondiscriminatory basis at rates, terms, and conditions of service comparable
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to the use of the retail transmission and distribution system by the public utility and the public utility’s
affiliates.

{4) The provisions of this section are satisfied if the public utility adopts and complies with federal
energy regulatory commission approved code of conduct pursuant to 18 CFR, part 37. The commission

shall promuigate rules relating to the codes of canduct.

NEW SECTION. Section 9. Public utility -- distribution services, {1) A public utility’s distribution
services provider shall:

(a) tile tariffs that make distribution facilities available to all electricity suppliers, transmission
services providers, and customers on a nondiscriminatory and comparable basis;

(b} build and maintain distribution facilities; and

{c) be an emergency supplier of electricity and related services.

{2) When a distribution services provider acts as an emergency supplier of electricity and related
services to customers, the electricity supplier that should have provided the electricity shall reimburse the
distribution services provider at the higher of a multiple of the cost or a multiple of the then existing market
rate for that electricity. The commission shall determine and authorize the multiple used. The market rate
is the highest published rate for electricity purchased within the local load control area at the time that the
distribution services provider provided the emergency supply. A distribution services provider is not

required to purchase any reserve supply of electricity to fulfiil this obligation.

NEW SECTION, Section 10. Public utilities -- transmission services. For transmission services

regulated by the commission, public utilities, through filed tariffs, shall make transmission services available
for nondiscriminatory and comparable use by all electricity suppliers, by distribution services providers, and

by customers.

NEW SECTION. Section 11. Public utilities -- electricity supply. (1] On the effective date of a
commission order implementing a public utility's transition plan pursuant to [section 8], the public utility
shall remove its generation assets from the rate base.

{2) During the transition period, the commission may establish cost-based prices for electricity
supply service for customers that do not have a choice of electricity supply service or that have not yet
| Legislative
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chosen an electricity supplier.

{3) if the transition period is extended for certain customers, then the custamers’ distribution
services provider shall:

(a} extend any cost-based contract with the distribution services provider’s affiliate supplier for a
term not more than 3 vears; or

{b)} purchase electricity from the market.

{4) A tracking mechanism must be used to recover electricity supply costs in rates to ensure that
those costs are fully recovered.

{6} If a public utility intends to be an electricity supplier through an unregulated division, then the

public utility must be licensed as an electricity supplier pursuant to [section 24].

NEW SECTION. Section 12. Public utilities -- transition costs and charges -- rate moratorium. (1)
Subject to the provisions of this section, the commission shall allow recovery of the following categories
of transition costs:

{a) the unmitigable costs of qualifying facility contracts, including any buyout or buydown costs,
for which the contract price of generation is above the market price for generation;

(b) the unmitigable costs of energy supply-related regulatory assets and deferred charges that exist
because of current regulatory practices and that can be accounted for up to the effective date of the
commission's final order regarding a public utility’s transition plan, including costs, expenses, and
reasonable fees refated to issuing of transition bonds;

{c) The unmitigable transition costs refated to public utility-owned generation and other power
purchase contracts, except that recovery of those costs is limited to the amount accruing during the first
4 years after the commission enters an order pursuant to [section 8(3)]; and

(d) other transition costs as may qualify for recovery under this section.

(2} Transition costs as determined by the commission upon an affirmative showing by a public utility
must meet the following requirements:

(a) Transition costs must reflect all reasonable mitigation by the public utility, including but not
limited to good faith efforts to renegotiate contracts, buying out or buying down centracts, and refinancing
through transition bonds.

(bl The value of all generation-related assets and liabilities and electricity supply costs must be
{ Legislative
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reasonably demonstrable and must be considered on a net basis, and methods for determining value must
include but are not limited to:

(i) estimating future market values of electricity and ancillary services provided by the assets:

{ii} appraisal by independent third-party professions; and

{ili} @ competitive bid sale.

{c) Investments and power purchase contracts must have been previously allowed in rates or, if not
previously in rates, must be determined to be prudent or used and useful to ratepayers in connection with
the commission’s approval of the utility’s transition plan.

(d) Unless otherwise provided for in [sections 1 through 31], only costs related to existing
investments and power purchase contracts identified in subsection {2)(c) and costs arising from those
investments and power purchase contracts may be included as transition costs.

(3) (a) On commission approval of the amount of a public utility’s transition costs, those costs
must be recovered through the impaosition of a transition charge.

{b} A transition charge may not be collected from:

{i} customers with new loads of 1,000 kilowatts or greater that were connected to either the public
utility's transmission or distribution facilities after December 31, 1996; or
7 {ii} customers generating electricity for their own use.

{c} Subject to commission approval, a utility and a customer may agree to alter the customer’s
transition charge payment schedule. Transition charges are the only charges that may be imposed upon
a customer class to recover transition costs under this section. A separate exit fee may not be charged.

(4) Transition charges must be imposed within a transition cost recovery period approved by the
commission on a case-by-case basis. Except for transition costs recovered under subsection {1){c),
categories of transition costs may have varying transition cost recovery periods.

{5} Approval of transition costs and collection of those transition costs through transition charges
is a settlement of all transition costs claims by a public utility. A public utility seeking to recover transition
costs through any means not authorized by [sections 1 through 31] may not collect transition charges with
respect to these transition costs.

{6) Public utilities may not charge rates or collect costs, which include costs reallocated ta transition
costs, at a level higher than the public utility would reascnably expect to recover in rates had the current

regulatory system remained intact, with the exception of:

Le isl_a!ive
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{a) increased costs related to universal system benefits charges greater than those currently
included in rates; and

{b) increased costs necessary to implement full customer choice, including but not fimited to
metering, billing, and technolegy from those customers on whose behalf those increased costs are incurred.

(7) If transition bonds are authorized pursuant to [section 31], any savings, net of consolidated tax
impacts, must be used to fund a partial or full rate moratorium for 2 years during the transition period
except as provided in [section 6], to the extent plossible to fund transition costs mitigation or shortened
transition cost recovery periods.

(8) A public utility shall address in the public utility’s transition plan reasonable transition
bond-related rate maoratorium and transition costs adjustment opportunities that may exist for the benefit
of customers. The transition plan may include proposed provisions for rate adjustments due to
extraordinary events during the same time period.

{9) The commission shall issue the accounting orders necessary to align rate moratorium timing and
requirements to actual transition bonds savings.

(10) If transition bonds are issued, cost savings associated with and resulting from the bonds must

benefit customers.

NEW SECTION. Section 13. Cooperative utility -- transition plan for customer choice. (1) Except
as provided in [section 20], on or before July 1, 2001, the local governing body of a cooperative utility shall
adopt a transition plan.

{2) la) Except as provided in subsection {2}(b), transition plans must contain a transition period that
may not end later than July 1, 2002. At the conclusion of the transition period, all customers must have
the opportunity to choose an electricity supplier.

{b) If after a pilot program for customers of a cooperative utility with loads less than 1,000
kilowatts, a competitive market, technology, or other conditions precedent to full customer choice have not
developed, then the transition plan may be altered by the cooperative utility’s governing body for those
customers.

(3) [Sections 1 through 31] do not require the cooperative utility to divest itself of any generation,

transmission, or distribution assets or prohibit a cooperative utility from divesting itself votuntarily of those

assets.
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{4) A cooperative utility’s local governing body shall certify to the commission that the local
governing body has adopted a transition plan. In the cooperative utility’s certification filing, the cooperative
utility shall provide to the commission documentation that the cooperative utility’s transition plan is

consistent with [sections 1 through 31].

NEW SECTION. Section 14. Cooperative utility -- customer choice -- education of customers --

continued service. (1) Except as provided in [section 20], cooperative utilities shall propose a method for
cooperative utility customers to choose an electricity supptier.

{2) Customer choice may be phased in to promote the orderly transition to a competitive market
environment.

(3} Cooperative utilities shall educate their customers about customer choice so that customers may
make an informed choice of an electricity supplier. This education process must give special emphasis to
education efforts during the transition period.

(4) If a cooperative utility customer has not chosen an electricity supplier by the end of the
transition period, then the electricity supplier is the cooperative utility that filed the plan or an electricity

supplier designated by the cooperative utility.

NEW SECTION. Section 15. Cooperative utility -- functional separation. (1) To the extent that a

cooperative utility is vertically integrated, the cooperative utility has the option to functionally separate the
cooperative utility’s electricity supply, transmission, distribution, and unregulated energy services assets
and operations in the state of Montana. If the cooperative utility intends to exercise this opticn, the
cooperative utility’s transition plan must explain the cooperative utility’s proposed separation process.

{2) A cooperative utility shall describe in the transition plan measures taken by the cocperative
utility to prevent undue discrimination in favor of the cooperative utility’s own electricity supply, if any, and
in favor of the cooperative utility’s affiliates, if any.

{3) Cooperative utilities may establish a code of conduct similar to the federal energy regulatory

commission's code of conduct established in 18 CFR, part 37.

NEW SECTION. Section 16. Cooperative utility -- distribution services. (1) A cooperative utility
transition plan must include distribution facility tariffs that must be established by the cooperative utility’s
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local gbverning body and must include the obligation for the cooperative utility to:

{a) make distribution services available to all electricity suppliers, transmission services providers,
and customers on a nondiscriminatory and comparable basis;

(b} build and maintain distribution facitities; and

(c) be an emergency supptier of electricity and related services.

(2} If a distribution services provider acts as an emergency supplier of electricity and refated
services to a customer of an electricity supplier, then the electricity supptier failing to meet contractual
obligations shall reimburse the distribution services provider at an amount to be set by the local governing
body but may not exceed the higher of a multiple of the cost or a multiple of the then existing market rate
for that electricity. The market rate is the highest published rate for electricity purchased within the local
load control area at the time that the distribution services provider provided the emergency supply. A
distribution services provider is not required to purchase any reserve supply of electricity to fulfill this
obligation.

(3) Recoverable costs for cooperative utilities must be based upon standard financial reporting

statements and may reflect comparable rates of return of other utilities.

NEW SECTION. Section 17. Cooperative utility -- transmission services. Transition plans must

state whether the cooperative utility's transmission services, if any, are regulated by the federal energy
regulatory commission. If those services are not regulated by the federal energy regulatory commission,
the plan must provide the basis for comparable and nondiscriminatory use by all electricity suppliers,
distribution services providers, and customers. A cooperative utility's local governing body shall establish

the cooperative utility’'s transmission tariffs.

NEW SECTION. Section 18. Cocoperative utility -- electricity supply. {1) A transition plan may

provide for a cooperative utility to own electric generation assets and for a cooperative utility to offer
electricity supply service. The local governing body shall establish the price for electricity supply service
offered by a cooperative utility.

(2) Cooperative utilities intending to offer electricity supply service shall comply with the provisions
of [section 24].

{3) If a cooperative utility offers electricity supply service competitively to customers using a public
TLegislative
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utility's distribution facilities, the cooperative utility shall create an affiliated for-profit entity or similar
structure to serve those customers that allows the entity to be taxed at the same level as other for-profit

electricity suppliers.

NEW SECTION. Section 19. Cooperative utility -- transition costs and charges. (1) For the

purposes of this section, "transition costs" means those costs, liabilities, and investments that cooperative
utilities would reasonably expect to recover if fully bundled ratemaking conditions continued and that may
not be recoverable as a result of the transition to a competitive market for electricity supply service.

{2) Transition costs eligible for treatment include but are not limited to:

{a) regulatory assets and deferred charges typically recoverable in rates;

{b) nonutility and utility power purchase contracts;

{c) existing commitments or obligations incurred before [the effective date of this actl and other
cooperative utility investments rendered uneconomic as a result of the ‘implementation of [sections 1
through 31} or the introduction of retail wheeling through federal legislation or regulation;

{d} costs associated with any renegotiation or buyout of the existing nonutility and utility power
purchase contracts; and

{e) revenue that appears as a portion of a facility charge necessary to meet debt service
reguirements.

(3) For a cooperative utility's transition costs to be fully recoverable, the cooperative utility shall
make reasonable efforts to mitigate those transition costs.

{4) Cooperative utilities may not collect any more costs, including costs reallocated to transition
costs, at a level higher than would otherwise be anticipated had the current regulatory system remained
intact, with the exception of:

(a) increased costs related to universal system benefits charges; and

(b} increased costs of metering, billing, and technology necessary to facilitate full customer choice.

(5) Subject to the obligation to mitigate transition costs, a cooperative utility shall fully recover
transition costs as approved by its local governing bedy. Unmitigable transition costs are nonbypassable
and collected on a nondiscriminatory basis from consumers using the cooperative utility’s distribution
facilities in the receipt of electricity supply services.

{6) A cooperative utility may not collect transition costs from a customer for which the cooperative
'KLeeislarive
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utility does not have and never. has had an obligation to incur costs to provide electricity supply service
unless the unmitigated transition costs were incurred solely on behalf of the customer.

(7) Approval of and collection of transition costs through a transition charge is a settlement of all
transition claims by a cooperative utility. A cooperative utility seeking to recover transition costs through

any other means may not collect transition charges.

NEW SECTION. Section 20. Cooperative utility -- exemption. (1) Within 1 year after [the effective
date of this act], a cooperative utility may file a notice with the commission that the cooperative utility does
not intend to open the cooperative utility’s distribution facilities to electricity suppliers and does not intend
to adopt a transition plan. Except as otherwise provided in the universal system benefits program pursuant
to [section 22], a cooperative utility filing notice under this section is exempt from the provisions and
requirements of [sections 1 through 31].

(2} A cooperative utility filing a notice under this section:

{a) may elect later 0 adopt a transition plan in accordance with [sections 1 through 31]; and

{b) may not use a public utility's distribution facilities.

NEW SECTION. Section 21. Maintaining safety and reliability. Utilities shall maintain standards

of safety and reliability of the electric delivery system and existing customer service requirements.,

NEW SECTION. Section 22. Universal system benefits programs. (1) Universal system benefits

programs are established for the state of Montana to ensure continued funding of energy conservation,
renewable resource applications, and low-income energy bill assistance during the transition period and into
the future.

(2) On or after January 1, 1999, 2.4% of each utility's annual retail sales revenue in Montana for
the celendar year ending December 31, 1995, is established as the annual funding leve! for universal
system benefits programs. Unless modified as provided in subsection {12}, this funding level remains in
effect until July 1, 2003.

{3} The recovery of all universal system benefits programs costs imposed pursuant to this section,
is authorized through the imposition of a universal system benefits charge assessed at the meter for each
local utility system customer as provided in this section.
| Legistative
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(4) Utilities must receive credit toward annual funding requirements for a utility's internal programs
or activities that quality as universal system benefits programs and for customers’ programs or activities
as provided in subsection {12).

(8) #f a utility's or a customer's credit for internal activities do not satisfy the annual funding
provisions of subsection (2), then the utility shall make a payment for any difference.

{6) Cooperative utilities may pool their statewide credits to satisfy their annual funding requirements
for universal system benefits programs or low-income energy bill assistance.

{7) A utility’s transition plan must describe how the utility proposes to provide for universal system
benefits programs, including the methodologies, such as cost-effectiveness and need determination, used
to measure the utility’s level of contribution to each program.

(8) A utility’s annual funding requirement for low-income energy bill assistance is established at
17% of the utility’s annual universal system benefits funding level and is inclusive within the overall
universal system benefits funding level.

{9) A utility must receive credit toward the utility’s low-income energy bill assistance annual funding
requirement for the utility’s internal low-income energy bill assistance programs or activities.

(10) If a utility's credit for internal activities does not satisfy its annual funding requirement, then
the utility shall make a payment for any difference.

{11} An individual customer may not bear a disproportionate share of the local utility’'s funding
requirements, and a sliding scale must be implemented to provide a more equitable distribution of program
costs.

(12) A customer with loads greater than 1,000 kilowatts shall:

(a) pay the lesser of:

(i} $5600,000 net of the customer credits provided for in this subsection (12}; or

(i) the product of .2 mills per kilowatt hour muitiplied by the customer’s kilowatt hour purchases,
net of customer credits provided for in this subsection (12);

{b) receive credit toward that customer’s annual universal system benefits charge for internal
expenditures and activities that qualify as a universal system benefits program expenditure and these
internal expenditures must include but not be limited to:

(i) expenditures that result in a reduction in the consumption of electrical energy in the customer’s
facility; and
(Le islative
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(i) those portions of expenditures for the purchase of power at retail or wholesale that are for the
acquisition or support of renewable energy or conservation-related activities; and

{c) customers making these expenditures must receive a credit against the customer’s annual
universal system benefits charge, except that any of those amounts expended in a calendar year that
exceed that customer’'s universal system benefits charge for the calendar year must be used as a credit
against those charges in future years untii the total amount of those expenditures has been credited against
that customer’s universal system benefits charges.

{13) A utility in the state of Montana may not be advantaged or disadvantaged in the competitive
electricity supply market, including the consideration of the existence of universal system benefits programs
and the comparable level of funding for those programs throughout the regions neighboring Montana.

{14) A public utility shall prepare and submit an annual summary report of the public utility’s
activities relating to all universal system benefits programs to the commission and the transition advisory
committee provided for in [section 29]. A cooperative utility shall prepare and submit annual summary
reports of activities to the cooperative utility’s respective local governing body, the statewide cooperative
utility office, and the transition advisory committee. The annual report must include, but is not limited to:

(a) the types of internal utility and customer programs being used to satisfy the provisions of
[sections 1 through 31];

(b} the level of funding for those programs relative to the annual funding requirements prescribed
in subsection {2}; and

{c}) any payments made to the statewide funds in the event that internal funding was below the

prescribed annual funding requirements.

NEW SECTION. Section 23. Commission authority -- rulemaking authority. (1) Beginning on the

effective date of a commission order regarding a public utility’s transition plan, the commission shall
regulate the public utility’s retail transmission and distribution services within the state of Montana, as
provided in [sections 1 through 31], and may not requlate the price of electricity supply except as electricity
supply may be procured during the transition period by the distribution function of a public utility for those
customers that do not have a choice of electricity supplier or for those customers that have not yet been
assigned an electricity supplier. During the transition period, those procurements may include a cost-based
contract from a supply atfiliate or an unregulated division.
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{2) If the transition period is extended for certain customers because workable competition in the
electricity supply market does not exist, then the commission shall regulate distribution services providers
in accordance with [section 9].

{3} The commission shall decide if there is warkable competition in the electricity supply market by
determining whether sufficient price elasticity of demand exists in the electricity supply market to inhibit
manopoly pricing or anticompetitive price leadership. in reaching a decision, the commission may not rely
sclely on market share estimates.

{4) The commission shall license electricity suppliers and enforce licensing provisions pursuant to
[section 24].

{5) The commission shall promulgate rules that identify the licensees and ensure that the offered
electricity supply is provided as offered and is adequate in terms of quality, safety and reliability.

{6} The commission shall establish just and reasonable rates through established ratemaking
principles for public utility distribution and transmission services and shall regulate these services. The
commission may approve rates and charges for electricity distribution and transmission services based on
alternative forms of ratemaking such as performance-based ratemaking, on a demonstration by the public
utility that the alternative method complies with [sections 1 through 31], and on the public utility’s
transition plan.

{7) The commission shall certify that a cooperative utility has adopted a transition plan that complies
with [sections 1 through 31]. A cooperative utility’s transition plan is considered certified 60 days after
the cooperative utility files for certification,

{8) The commission shall promulgate rules that protect consumers, distribution services providers,
and electricity suppliers from anticompetitive and abusive practices.

(9) 'n addition to promulgating rules expressly provided for in [sections 1 through 31}, the
commission may promuigate any other rules necessary to carry out the provision of [sections 1 through
31].

{10) [Sections 1 through 31] do nat give the commission the autharity to:

(a) regulate cooperative utilities in any manner other than reviewing certification filings for
compliance with [sections 1 through 31]; or

{b) compel! any change to a cooperative utility's certification filing made pursuant to [sections 1

through 31].
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NEW SECTION. Section 24. Licensing. (1) Except as provided in [section 20], an electricity

supplier shall file an application with and obtain a license from the commission before offering electricity
for sale to retail customers in the state of Montana.

{2) As a condition of licensing, an electricity supplier shall identify and describe its business
activities and purposes and the business purposes of each of the electricity supplier’s affiliates, including
whether an affiliate that owns or operates distribution facilities offers customer choice through open, fair,
and nondiscriminatory access to the electricity supplier or the e}eétricity supplier’'s affiliate’'s distribution
facilities.

(3) The commission may require electricity suppliers that provide electricity supply service to smafl
customers 10 make a standard service offer that ensures that those customers have access to affordable
electricity.

(4) The commission may require:

{a) proof of financial integrity and a demonstration of adequate reserve margins or the ability to
obtain those reserves; and

{b) a licensee to post a bond if an electricity supplier fails to supply electricity or is not operating.

{5) An electricity supplier shall provide the commission and all distribution services providers with
copies of all license applications pursuant to subsection {2). Licensees shall update information and file
annual reports with the commission and all distribution services providers.

{6} License applications are effective 30 days after filing with the commission, unless the
commission rejects the application during that period. If the commission rejects a license application, the
commission shall specify the reasans in writing and, if practical, identify alternative ways to overcome
deficiencies.

{7} Notwithstanding [sections 1 through 31], a cooperative utility is not required to apply for a
license from the commission to be an electricity supplier to customers normally served by that cooperative
utility in its traditional service territory or to any customers normally served by another cooperative utility

subject to the consent of the other cooperative utility’s local governing body.

NEW SECTION. Section 25. Penalties -- license revocation. (1) The commission may begin a

proceeding to either impose a penalty or revoke or suspend a license of an electricity supplier for just cause
on the commission’s own investigation or upon the complaint of an affected party if it is estabiished that
\ Legislative
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the electricity supplier:

{a) intentionally provided false information to the commission:

(b} switched, or cause to be switched, the electricity supply for a customer without first obtaining
the customet’s written permission; or

(c} failed to provide a reasonably adequate supply of electricity for its customers in Montana.

{2} Any person selling or offering to sell electricity in this state in violation of [sections 24, 27,]
and this section is subject to a fine of not less than $100 or more than $1,000 for the violation or alicense
revocation or suspension.

{3) The fine must be recovered in a civil action upon the complaint by the commission in any court
of competent jurisdiction.

{4) A license revocation proceeding under this section is a contested case proceeding pursuant to

the Montana Administrative Procedure Act, Title 2, chapter 4, part 6.

NEW SECTION. Section 26. Bill information -- customer nonpayment -- commission rulemaking.

{1) Electrical bills to consumers must disclose each component of the electrical bill in accordance with rules
promulgated by the commission. The electrical bill must disclose but is not limited to the following:

(a} distribution and transmission charges;

{b) electricity supply charges;

{c) competitive transition charges; and

(d) universal system benefits charges.

(2) The commission shall‘promulgate rules establishing the procedures relating to how and when
an electricity supplier may discontinue service t0 a customer because of the customer’s nonpayment and
the procedures relating to reconnection, except that those rules may not apply to electricity suppliers that
are cooperative utilities.

(3) Local governing bodies of a cooperative utility shall retain autharity for cooperative utilities
regarding:

{a) customer nonpayment and reconnection; and

{b} information cantained in electrical bills to cansumers.

NEW SECTION. Section 27. Unauthorized switching -- commission rulemaking. (1) An electricity
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supplier or any person, firm, corporation, or governmental entity may not make any change in the electricity
supplier for a customer without first obtaining the customer’'s written permission.
{2) The commission shall promulgate rules establishing procedures to prevent unauthorized

switching.

NEW SECTION. Section 2B. Reciprocity. {1) Except as provided in {section 20], all alectricity

suppiiers must be afferded open, fair, and nondiscriminatory access 1o customers and a coimoaroble
apportunity 1o compete.

{Z} A distribution services provider ar the distribution services provider’s affiliates may nct use
anather distribution services provider’s facilities in the state of Montana to sell slectricity to customers in
the state of Montana uniess the first distribution services provider or the distribution services provider's
affiliates offers comparable and nondiscriminatory access to the distribution services provider's distuiburion

facilities.

NEW SECTION. Section 29. Transition advisory committee. (1) A transition advisory committes

on electric utility industry restructuring is created. The transition advisory committee is composed of 18§

‘members who are appointed as follows:

{a) The speaker of the house shall appoint two members from the house of representatives.

{b} The president of the senate shall appoint two members from the senate.

{c) The director of the department of environmental quality shall appoint one deparunent
representative.

{d) The legislative cansumer council shall appeoint ane representative.

(e) Two representatives of the cooperative utility industry are appointed as designated by the
Megentana electrical cooperative association.

{f) Two representatives selected by the public utilities in the state of Montana are appointad.

{g} One representative of the commission is appointed.

(h} The governor shall appoint the following committee members:

{i) one representative from the industrial community with an interest in the restructuring of the
electric utility industry;

(i) one representative from the nonindustrial retail electric consumer sector;

U'Legislative

ervices -22-
\\Pjvision




556th Legisiature LCO798.01

—a

—_

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

[ TR o BERN+ SR B o s BN © N - N 7% B N

(iii) one representative from organized labor;

{iv} one representative from the community comprising environmental and conservation interests;

(v} one representative of low-income consumers;

{vi) one representative of Montana's Indian tribes; and

{vii) one representative of the electric power market industry.

(2} In case of a vacancy, a replacement must be selected in the manner of the original appointment.

{3) Legislative members are entitled to salary and expenses as provided in section 5-2-302. Other
members serve without salary and without reimbursemaent of expenses.

{4} The public service commission, legislative services division, and appropriate state agencies shall
provide staff assistance as requested by the committee.

{5) Transition advisory committee members must be appointed within 60 days of [the effective date
of this act] to an initial term expiring on December 31, 1999. Subsequent terms must be for up to 2 years
expiring on January 1 of odd-numbered years.

{6) The governor shall appoint a transition advisory committee prasiding officer.

{7) The transition advisory committee on electric utility industry restructuring must dissolve on the
earlier of either the date that full transition to retail competition is completed or December 31, 2004.

(8) The transition advisary committee shall provide an annual report on the status of electric utility
restructuring on or before November 1 to the governor, the speaker of the house, the president of the
senate and the commission.

{(9) The transition advisory corﬁmittee shall meet quarterly or as often as is necessary to conduct
its business.

{10) The transition advisory committee shall analyze and report on the transition to effective
competition in the competitive etectricity supply market. The annual report made in the year 2000 must
evaluate specifically the pilat programs for customers with loads under 1,000 kilowatts and must include
legislative recommendations, if it appears appropriate, about the best means to further encourage the
development of customer choice and meaningful market access for the benefit of smailer customers. The
annual report for the year 2000 must also address the need, if any, for additional consumer protection
including protection from abusive or anticompetitive practices.

{11) The criteria that the transition advisory committee must use to evaluate effective competition

in the electricity supply market include but are not limited to the following:
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{a} the level of demand for power supply choice and the availability of market prices for smaller
customers;

{b) the existence of sufficient markets and bargaining power to the benefit of smaller customers and
the best means to encourage and support the development of sufficient markets;

(c} the level of intarest among electricity suppliers and the opportunity for electricity suppliers to
serve smaller customers; and

(d} the existence of the requisite technical and administrative support that enables smailer
customers to have choice of electricity supply.

{12) The transition advisary committee shall recommend legislation if necessary to promote electric
utility restructuring and retail choice of electricity suppliers.

{13) The transition advisory committee shall make recommendations to the governor, regarding the
implementation of statewide universal system benefits and universal energy bill assistance funds, in time
to allow for those funds to be created on or before January 1, 1999, This may include recommendations
regarding the assignment of an existing government agency or private nonprofit entity as the fund
administrator and administration guidelines for the funds including the means by which funds may be made
available for use.

(14} The transition advisary committee shall monitor and evaluate the universal system benefits
programs and comparable levels of funding for the region and make recommendations to the 58th
legisiature 1o adjust the funding level provided for in [section 22] to coincide with the related activities of
the region at that time.

{15) On or before July 1, 2002, the transition advisory committee, in coordination with the
commission, shall conduct a reevaluation of the ongoing need for universal system benefits programs and
annual funding requirements and shail make recommendations to the 58th legislature regarding the future
need for those programs. The determination must focus specifically on the existence of markets to provide
for any or all of the universal system benefits programs or whether other means for funding those programs
have developed. These recommendations may also address how future reevaluations will be provided for,
if necessary.

(16} On or before November 1, 2001, the transition advisory committee shall collect information
to determine whether Montana utilities or their affiliates have an opportunity to sell electricity to customers
outside of the state of Montana comparable to the opportunity provided pursuant to [sections 1 through
\ Legislative
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311 to utilities or their affiliates located outside the state of Montana, That information must be included

in the repart to the 58th legislature.

NEW SECTION. Section 30. Tax revenue analysis. (1) The revenue oversight committee, as

provided for in 5-18-102, shall analyze the amount of state and local tax revenue derived from previously
regulated electricity suppliers that will enter the competitive market and report to the legisiature annually
on how revenue to the state or local government is changed by restructuring and competition.

(2) On or before November 30, 1998, the revenue oversight committee shall recommend legislative
changes, if any, to address the establishment of comparable state and local taxation burdens on all market
participants in the supply of electricity. Any legislation recommended by the revenue oversight committee

should place comparable state and local taxation burdens upon all market participants.

NEW SECTION. Section 31. Transition costs financing. {1} A utility may, after July 1, 1997, apply
to the commission for a determination that certain transition costs may be recovered through the issuance
of transition bonds. After the issuance of a financing order, the utility retains sole discretion regarding
whether to sell, assign, or otherwise transfer or pledge transition property or to cause the transition bonds
10 be issued, including thé right to defer or postpone the sale, assignment, transfer, pledge, or issuance.

{2} {a} The commission may issue financing orders in accordance with this section to facilitate the
recovery, reimbursement, financing, or refinancing of transition costs and the acquisition of transition
property. A financing order may be adopted only upon the application of a utility and may only become
effective in accordance with its terms after the utility files with the commission the utility's written consent
to all terms and conditions of the financing arder. A financing order may specify how amounts collected
from a customer are allocated between fixed transition amounts and other charges.

(b} A financing order must include, without limitation, a procedure for the expeditious approval by
the cormmission of periodic adjustments to fixed transition amounts included in the order to ensure recovery
of all transition costs and the costs of capital associated with the proposed recovery, reimbursement,
financing, or refinancing of transition costs and the acquisition of transition property including the costs
of issuing, servicing, and retiring the transition bonds contemplated by the financing order. These
adjustments may not impose fixed transition amounts upon customer classes that were not subject to the

fixed transition amounts in the pertinent financing order.
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{3) (a) Notwithstanding any other provision of law, and except as otherwise provided in this section
with respect to transition property that has been made the basis for the issuance of transition bonds, the
financing orders and the fixed transition amounts must be irrevocable.

{b) The commission may not by rescinding, altering, or amending the financing order or otherwise:

(i) revalue or revise for ratemaking purposes the transition costs or the costs of recovering,
reimbursing, financing, or refinancing the transition costs and acquiring transition property;

{if) determine that the fixed transition amounts or rates are unjust or unreasonable; or

{iii) in any way reduce or impair the value of transition property either directly or indirectly by taking
fixed transition amounts into account when setting other rates for the utility.

{c) The amount of revenue arising with respect to the transition property may not be subject to
reduction, impairment, postponement, or termination.

(d) Except as otherwise provided in this section, the state pledges and agrees with the assignees
and pledgees of transition property and transition bondholders that the state may not limit or alter the fixed
transition amounts, transition property, financing orders, or any right under the obligations until the
obligatians, together with the interest on the obligations are fully met and discharged.

(e) Notwithstanding any other provision of this section, the commission shali approve those
adjustments 1o the fixed transition amounts as may be necessary to ensure timely recovery of all transition
costs that are the subject of the pertinent financing order and the costs of capital associated with the
recovery, reimbursement, financing, or refinancing of transition costs and acquiring transition property
including the costs of issuing, servicing, and retiring the transition bonds contemplated by the financing
order. The adjustments may not impose fixed transition amounts upon customer classes that were not
subject to the fixed transition amounts in the pertinent financing order.

{4) {a) Financing orders do not constitute a debt or liability of the state or of any political subdivision
of the state if issued through the board and do not constitute a pledge of the full faith and credit of the
state or any of the state’s political subdivisions if issued through the board. The financing orders are
payable salely from the funds provided under this section. The bonds and offering documents must contain
a statement to the following effect:

"Neither the full faith and credit nor the taxing power of the State of Montana is pledged to the
payment of the principal of or interest on this security."

{b) The issuance of bonds under this section may not directly, indirectly, or contingently obligate
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the state or any political subdivision of the state to levy or to pledge any form of taxation or to make any
appropriation for bond payment.

{5) The commission shall establish procedures for the expeditious processing of applications for
financing orders, including the approval or disapproval of applications within 120 days after a utility submits
a complete application. The commission shall provide in any financing order for a procedure for the
expeditious approval by the commission of periodic adjustments to the fixed transition amounts that are
the subject of the pertinent financing order pursuant to subsection (2). The commission shall determine
on each anniversary of the issuance of the financing order and at additional intervals as may be provided
for in the financing order whether the adjustments are required and shall provide for the adjustments, if
required, to be approved within 60 days of each anniversary of the issuance of the financing order or of
each additional interval provided for in the financing order.

(B) Fixed transition amounts become transition property when and to the extent that a financing
order authorizing the fixed transition amounts has become effective in accordance with subsection {2), and
the transition property must thereafter continuously exist as property for all purposes with all of the rights
and privileges of [sections 1 through 31] for the peri-od and to the extent provided in the financing order
or until the transition bonds are paid in full including all principal, interest, premium, costs, and arrearages
on the transition bonds.

(7) Transition bonds may be issued upon commission approval in the pertinent financing order,
Transition bonds must specify that they do not provide recourse to the credit or any assets of the utility,
other than the transition property as specified in the pertinent financing order.

{8) (a) A utility may sell, assign, or transfer all or portions of the utility’s interest in transition
property to an assignee. A utility or an assignee may further sell, assign, or transfer the utility’s interest
in that transition property to one or more assignees in connection with the issuance of transition bonds to
the extent approved in the pertinent financing order.

(b} A utility or an assignee may pledge transition property as coliateral for transition bonds to the
extent approved in the pertinent financing order and may provide for a security interest in the transition
property as provided in this section.

(c) Transition property may be sold, assigned, or transferred for the benefit of:

{i) transition bondholders in connection with the exercise of remedies upon a default; or

{ii} any person acquiring the transition property after a sale, assignment, or transfer pursuant to this
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{9) (a) To the extent that any interest in transition property is sold, assigned. transferred, or pledged
as collateral, the commission shall authorize the utility to contract with any assignee so that the utility will,
subject to the utility’s rights under subsection (18}:

{i) continue to operate the utility's system and to provide service 10 the utility’s customers;

{ii} collect amounts in respect of the fixed transition amounts for the benefit and account of the
assignee; and

{iit) account for and remit these amounts to or for the account of the assignee.

{b} Contracting with the assignee in accordance with the commission’s authorization may not impair
or negate the characterization of the sale, assignment, transfer, or pledge as a true sale, an absolute
assignment or transfer, or a grant of a security interest, as applicable.

{10) Notwithstanding any other provision of law, any provision under this section or under a
financing order requiring that the commission take or refrain from taking action With respect to the subject
matter of a financing order binds the commission and any successor commission or agency exercising
functions similar to the commission, and the commission or any successor commission or agency may not
rescind, alter, or amend that requirement in a financing order.

{11} A pledge or any other security interest in transition property is valid, is enforceable against the
pledgor and third parties, including judgment lien creditors, subject only to the rights of any third parties
holding security interests in the transition property perfected in the manner described in this section, and
attaches only when all of the following have taken place:

{a) the commission has issued the financing order authorizing the fixed transition amounts included
in the transition property;

(b) value has been given by the pledgees of the transition property; and

{c) the pledgor has signed a security agreement or other financing-related agreement covering the
transition property.

(12} (a) A valid and enforceable security interest in transition property is perfected only when it has
attached and when a financing statement has been filed with the commission in accordance with
procedures that the commission mayﬂ establish. The financing statement must name the pledgor of the
transition property as debtor and identify the transition property.

(b) Any descriptian of the transition property is sufficient if the description refers to the financing
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order creating the transition property.

{c) The commission may require other filings with respect to the security interest in accordance with
procedures the commission may establish, except that these filings may not affect the perfection of the
security interest.

(13) A perfected security interest in transition property is a continuously perfected security interest
in all revenue and proceeds arising with respect to the transition property, whether or not the revenue or
proceeds have accrued. Conflicting security interests must rank according to priority in time of perfection.
Transition property constitutes property for all purposes, including for contracts securing transition bonds,
whether or not the revenue and proceeds arising with respect to the transition property have accrued.

{(14) {a) Subject to the terms of the security agreement covering the transition property and the
rights of any third parties holding security interests in the transition property perfected in the manner
described in this section, the validity and relative priority of a security interest created under this section
is not defeated or adversely affected by:

{i} the commingling of revenue arising with respect to the transition property with other funds of
the utility that is the pledgor or transferor of the transition property; or

(i) any security interest of any third party in a deposit account of that utility perfected under Title
30, chapter 9, part 3, into which the revenue is deposited.

(b} Subject ta the terms of the security agreement, upon compliance with the requirements of this
section, a pledgee of the transition property has a perfected security interest in all cash and deposit
accounts of the utility in which revenue arising with respect to the transition property has been commingled
with other funds, but the perfected security interest must be limited to an amount no greater than the
amount of the revenue with respect to the transition property received by the utility within 12 manths
betfare any default under the security agreement or the institution of insolvency proceedings by or against
the utility, less payments from the revenue to the pledgees during that 12-month period.

(15) (a) If a default occurs under the security agreement covering the transition property, a pledgee
of the transition property, subject to the terms of the security agreement, has all rights and remedies of a
secured party upon defauit under Titie 30, chapter 9, part 5, and is entitled to foreclose or ctherwise
enforce the pledgee’s security interest in the transition property, subject to the rights of any third parties
holding prior security interests in the transition property perfected in the manner provided in this section.

{b) The commission may require in the financing order creating the transition property that in the
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event of default by the utility in payment of revenue arising with respect t¢ the transition property, the
commission and any successor to the commission, upon the application by a pledgee or assignee of the
transition property and without limiting any other remedies available to the pledgees or transferees by
reason of the default shall order the sequestration and payment to the pledgee or assignee of the proceeds
of the transition property. An order must remain in full force and effect notwithstanding any bankruptcy,
reorganization, or other insolvency proceedings with respect to the public utility or a debtor, pledgor, or
transferor of the transition property,

{c} Any sum in excess of amounts necessary to pay principal, premium, if any, interest, costs, and
arrearages on the transition bonds and ather costs arising under the security agreement must be remitted
to the debtor or to the pledgor as provided in the security agreement.

{16) {a) A transfer of transition praperty by é utility to an assignee or by the assignee to another
assignee that the parties have in the governing documentation expressly stated to be a sale or other
absolute transfer in a transaction approved or autharized in a financing order must be treated as an absolute
transfer of all of the transferor’s right, title, and interest, as in a true sale, and not as a pledge or other
financing of the transition property, other than for federal and state income and franchise tax purposes.

{b) Granting to transition bondholders a preferred right to revenue of the utility or the provision by
the utility or an assignee of other credit enhancement with respect to transition bonds may not impair or
negate the characterization of any transfer as a true sale, other than for federal and state income and
franchise tax purposes.

{¢) Notwithstanding the provisions of this subsection {16), for state tax purposes, a transfer must
be treated as a pledge or other financing unless the governing documentation or transfer specifically states
that transfer is intended 1o be treated otherwise. The characterization of the transfer as a true sale or other
absolute transfer in the governing documentation of a transfer is not intended to prejudice the
characterization of the transfer as a pledge or other financing for federal tax purpases.

{17) A sale, assignment, or other transfer of transition property may only be considered perfected
as against any third person, including any judicial lien creditor, when both of the following have taken place:

{a) the financing order authorizing the fixed transition amounts included in the transition property
has become effective in accordance with subsection (2); and

{b) an assignment of the transition property, in writing, has been executed and delivered ta the

transferee.
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(18) (a) As between bona fide assignees of the same right for value without natice, the assignee
first filing a financing statement with the commission in accordance with procedures that the commission
may establish has priority. The financing statement must name the assignor of the transition property as
debtor and must identify the transition property. Any description of the transition property is sufficient if
the description refers to the financing order creating the transition property. The commission may require
the assignor or the assignee to make other filings with respect to the transfer in accordance with
procedures that the commission may establish, but these filings may not affect the perfection of the
transfer. |

(b} Any successor to the utility, whether pursuant to any bankruptcy, reorganization, or other
insolvency proceeding or pursuant to any merger, sale, or transfer, by operation of law, or otherwise, shall
perform and satisfy all obligations of the utility pursuant to this section in the same manner and to the same
extent as the utility, including but not limited to collecting and paying to the assignee or pledgee, as the
case may be, revenue arising with respect to the transition property sold, assigned, transferred, or pledged
to secure transition bonds.

(19) Transition property or any right, title, or interest of a utility, assignee, or pledgee described in
the definition of transition property, whether before or after the issuance of a financing order, does not
constitute an account or general intangibles under 30-9-106. Any right, title, or interest pertaining to a
financing order, including the interest pertaining to a ﬁnéncing order, along with the associated transition
property and any revenue, collections, claims, payments, money, or proceeds of or arising from fixed
transition amounts pursuant to the financing order, may not be considered proceeds of any right, title, or
interest other than in the order and the transition property arising from the order.

(20) The lien under this section is enforceable against the pledgor and ali third parties, inciuding
judicial lien creditors, subject only to the rights of any third parties holding security interests in the transition
property previously perfected in the manner described in this section if value has been given by the
purchasers of transition bonds. A perfected lien in transition property is a continuously perfected security
interest in alt revenue and proceeds arising with respect to the associated transition property, whether or
not revenue has been accrued. Transition property constitutes praoperty for the purposes of cdntracts
securing transition bonds, whether or not the related revenue has accrued. The lien created under this
section is perfected and ranks hefore any lien, including any judicial lien, that subsequently attaches to the

transition property, to the fixed transition costs, and to the financing order and any rights created by the
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order or any proceeds of the order. The relative priority of a lien created under this section is not defeated
or adversely affected by changes to the financing order or to the fixed transiticn amounts payable by any
customer.

(21) The commission shall establish and maintain a separate system of records to refiect the date
and time of receipt of all filings made under this section and may provide that transfers of transition
property to an assignee be filed in accordance with the same system.

{22) Any sale, assignment, or other transfer of transition property or any pledge of transition
property is exempt from any state or local sales, income, transfers, gains, receipts, or similar taxes.

{23) The transition bonds issued under [sectians 1 through 31] are exempt from the provisions of
Title 30, chapter 10, but copies of all prospectus and disclosure documents must be deposited for public
inspection with the state securities commissioner.

{24) The granting, perfection, and priority of security interests with respect to transition property

and the proceeds thereof are governed by this section rather than Title 30, chapter 9.

Section 32. Section 15-6-137, MCA, is amended to read:

"15-6-137. Class seven property -- description -- taxable percentage. (1) Class seven property
includes:

{a) all property used and owned by perscns, firms, corporations, or other organizations that are
engaged in the business of furnishing telephone communications exclusively to rural areas or to rural areas
and cities and towns of 800 persons or less;

(b} all property owned by cooperative rural electrical and cooperative rural tetephoné associations
that serve less than 95% of the electricity consumers or telephone users within the incorporated iimits of

a city or town, except rural glectric cooperative properties described in 15-6-141(1}{a);

(c} electric transformers and meters; electric light and power substation machinery; natural gas
measuring and regulating station equipment, meters, and compressor station machinery owned by
noncentrally assessed public utilities; and tools u-sed in the repair and maintenance of this property.

(2) To qualify for this class‘eﬁcati.on, the average circuit miles for each station on the telephone
communication system described in subsection {1}{b}) must be more than 1 mile.

{3} Ciass seven property is taxed at B% of its market value."
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Section 33. Section 15-6-141%, MCA, is amended to read:

"15-6-141. Class nine property -- description -- taxable percentage. (1) Class nine property
includes:

{a) centrally assessed electric power companies’ allocations, including, if congress passes legislation
that allows the state to tax property owned by an agency created by congress to transmit or distribute
electrical energy, allocations of properties constructed, owned, or operated by a public agency created by
the congress to transmit or distribute electric energy produced at privately owned generating facilities 4,

not including rural electric cooperativesy. However, properties of rural electric cooperatives serving less

than 95% of the electric consumers located within the incorporated limits of a city or town of more than

3.500 persons in which a centrally assessed electric power company also owns property are included.

(b) allocations for centrally assessed natural gas companies having a major distribution system in
this state; and

{c) centrally assessed companies’ allocations except:

{i) electric power and natural gas campanies’ property;

{ii) property owned by cooperative rural electric and cooperative rural telephone associations and
classified in class five;

(iii) property owned by organizations providing telephone communications to rural areas and
classified in class seven;

{iv}) railroad transportation property included in class twelve; and

(v} airline transportation property included in class twelve.

(2) Class nine property is taxed at 12% of market value.”
Section 34. Section 69-5-101, MCA, is amended to read:
"69-5-101. Short title. This part shall-bs is known and may be cited as the "Territorial Integrity

Act o413 "

Section 35‘. Section 69-5-102, MCA, is amended to read:

"69-5-102. Definitions. When used in this part, the following definitions apply:
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renderad- "Agreement” means a written _agreement between two or more electric facilities providers that

identifies the geographical area to be served exclusively by each electric facilities provider that is a party

to the agreement and any terms and conditions pertinent to the agreement.

{2y "Electric cooperative" means a rural electric cooperative organized under Title 35, chapter 18,
or a foreign corporation admitted thereunder to do business in Montana.
{3) "Electric supplier facilities provider” means any electrical utility and-any-electric-cooperative that

provides electric service facilities to the public.

(4) “Electric_service facilities" means any distribution or transmission system or related facility

necessary to provide electricity to the premises, including lines.

H}4(5) "Electric utility" means a person, firm, or corparation other than an electric cooperative

which-furniches—oalestrical that provides electric service facilities to the public.

(6) "Line" means any etectric supply conductor eperating-at-a-neminalueltagetevel of-34 - b00veks
orless—meastrad-phaseo-to-phase.

{7} "Premises” means a building, residence, structure, or facility to which elestrisity-is-beirg electric

service facilities are provided or is are tc be furnishad—provided,that installed; however, two ar more

buildings, structures, or facilities whieh that are located on ane tract or cantiguous tracts of land and that
are otized used by one electric consumer for farming, business, commercial, industrial, institutional,

gavernmental, or trailer court purposes shall must together constitute one premises, except that any sesh

building, structure, or facility, other than a trailer court, shall may not, together with any other building,
structure, or facility, constitute one premises if the electric service to it is separately metered and the
charges for sueh that service are calculated independently of charges for service to any other building,

structure, or facility.

(B) "Utitity” means a public utility regulated by the commission pursuant to Title 89, chapter 3, or

a utility qgualifying as an electric cooperative pursuant to Title 35, chapter 18."

Section 36. Section 69-5-104, MCA, is amended to read:
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"69-5-104. Continuation of service electric service facilities to existing consurners. Every Each

electric suppher service facilities provider shai-have has the right to serve provide electric service facilities

Lo all premises being served by it or to which any of its facilities are attached on Fabruary—1—1871 [the

effective date of this act]."

Section 37, Section 69-5-105, MCA, is amended to read:
"69-5-105. Service to new consumers. {1} Subject to 68-B-106 this part, the electric supplier

facilities provider having a fine nearest the premises, as measured in accordance with subsection (2), shall

serve provide electric service facilities to the premises initially requiring service after Febroary1-3+871 [the

effective date of this act], which creates a rebuttable presumption that the nearest line is the least-cost

electric service facitity to the new customer. However, a customer or another electric facilities provider

may rebut the presumption, and another electric facilities provider may provide the electric service facilities

if it can do so _at fess cost.

{2) Al measurements under this part shalt must be made on the shortest straight line whieh that

can be drawn from the conductor nearest the premises to the nearest permanent portion of the premises.

(3) If the electric facilities providers are unable to reach agreement as to which electric facilities

provider can provide electric service facilities at least cost, an independent consultant engineer agresable

to both electric facilities providers or, in the event of failure of the electric facilities providers to agree on

a consultant engineer, an independent consultant engineer selected by the district court having jurisdiction,

as provided in 69-5-110, shall determine which electric facilities provider can extend its lines to the

consumer at the least cost. The cost of those engineering services must be paid equally by the electric

facilities providers involved.”

Seaction 38. Section 69-5-106, MCA, is amended to read:

"69-5-106. Service Electric service facilities to indusirial- orcommercial-premises large customers.
{1} An electric utility has the right to furnish electric service facilities to any industrial-or—commercial
premises if the estimated connected load for full plant operation at sdeh—inrdustrial-or—scommarcial the
premises will be 400 kilowatts or larger within 2 years from the date of initial service provided such and
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if the electric utility can extend its knes facilities to sush-industrial-or-commercial the premises at less cost
to the electric utility er—the—industral-or—commersial-custemsr than the electric cooperative cost. The
estimated connected load shal must be determined from the plans and specifications prepared for
construction of the premises or, if sueh an estimate is rot available, shalt must be determined by agreement

of the electric suppher facilities provider and the customer. The fact that the actual connected load after

2 years from the date of initial service is less than 400 kilowatts does not affect the right of the electric

supphier facilities provider initially providing electric service facilities to continue to provide electric service

facilities to such the premises.

{2) An independent consuitant engineer agreeable to both electric supphers facilities_providers or,

in the event of failure of the electric supphers facilities providers to agree on a consultant engineer, an

independent consultant engineer selected by the district court having jurisdiction, as provided in 69-5-110,

shall determine which electric supgher facilities provider can extend its ines-te-the—consumer faciiities at

the least cost to the utility. The cost of sueh thase engineering services shall must be paid equally by the

electric supphers facilities providers involved.

Section 39. Section 69-5-107, MCA, is amended to read:

"69-5-107. Serviceto-property-owned-by-electtic-supplier Customer-owned facilities. Nothing-in

property-owned-by-the-oloctrie-suppher: This part may not limit a customer’s right to construct, own, or

operate electric service facilities for the customer’s own use, and construction, ownership, or use may not

cause the customer to be considered a utility, A customer may not duplicate existing electric service

facilities."

Section 40, Section 69-5-108, MCA, is amended to read:
"69-5-108. Agreements between electric suppliers—as—to—service—areas facilities providers.
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- Utilities may enter into agreements

that identity the geographical area to be exclusively served by each electric facilities provider that is party

to the agreement, overriding the provisions of 62-5-105 and 69-5-107. If an agreement is approved by the

commission pursuant to this part, the agreement is valid and binding on all electric facilities providers and

all customers, except those provided for in 89-5-106."

Section 41. Section 69-5-109, MCA, is amended to read:

"59-5-109. Special provisions for annexed areas. With—respoact—to—serves—h—araas—whichars

11871 (1) Electric_facilities providers providing electric_service facilities in or near areas that are

incorporated municipalities having a population in excess of 3,500 persons and having annexed areas since

1985 or having existing municipal planning zones on [the effective date of this act] shall enter into

agreements dividing the annexed and planning zone areas into exclusive service territories and shall submit

the agreements to the commission for approval, pursuant to this part.

{2} The agreements do not apply to electric service facilities with loads of 400 kilowatts or greater.

Agreements must be based on the location of facilities in place on [the effective date of this act].

{3) i electric_facilities providers have failed to negotiate agreements within 1 vear from the

{effective date of this act], the commission shall divide the annexed and planning zone areas into exclusive

service territories, using the considerations pursuant to Isection 44].

(4) Until agreements are final, electric service facilities to new customers will be provided pursuant

to 69-5-105."

Section 42, Section 69-5-110, MCA, is amended to read:
"69-5-110. Jurisdiction of district courts over disputes. The district courts of the county or
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counties within which the premises or lines involved in any dispute are located shall have jurisdiction under

this part over all eleciric supphers facilities providers subject to the-prowisisas-thereef this part.”

Section 43. Section 69-5-111, MCA, is amended to read:

"69-5-111. Judicial remedies. {1) Whenever #-ehal-appearthat-any an electric suppher faciiities
provider is failing or omitting or about to fail or omit to do anything required of it by this part or is doing
or is about to do anything or to permit anything to be done contrary to or in violation of this part, apy the

electric supphier facilities provider affected thereby-shall-have-therightte may file a complaint in the district

court briefhy setting forth the acts or omissions complained of and requesting an injunction.

(2) I an affidavit showing that grounds exist therefes that an electric facilitigs provider is in

viclation of this part is filed with the complaint, a temporary restraining order shall must be issued without

notice. A copy of the temporary restraining order, complaint, and affidavit shall must be served upon the
defendant, together with an order to show cause why the temporary restraining oerder should not be made
permanent, within & days after issuance of the temporary restraining order. The hearing on the order to
show cause must be held at a date specified thereir in the order—which-shall and may not be more than
10 days after service thereatf of the order and ehall must take precedence over all matters pending before
the district court. A judgment making the injunction permanent or dissolving the temporary restraining order
theretolere that was issued and dismissing the complaint must be made rotdaterthan before 10 days after
the hearing an the order to show cause.

(3} Any party aggrieved by the order may appeal to the supreme court of Montana by filing a notice
of appeal in the district court within 20 days from entry of the order. The appeal must be perfected within

20 days thereafter after filing the notice of appeal and sehall must take precedence over all matters pending

before the supreme court of Montana."

NEW SECTION. Section 44. Commission jurisdiction over agreements. (1) All agreements between
electric facilities providers must be submitted to the commission for approval. Each agreement must clearly
identify the geographical area to be served by each electric facilities provider. The submission must inciude:

{a} a map and a written description of the area:

{b) the terms and conditions pertaining to the implementation of the agreement;

{c} the number and class of customers to be transferred;
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(d) assurance that the affected customers have been contacted and have received a written
explanation of the difference in rates; and

{e} information with respect to the degree of acceptance by affected customers, such as the number
in favor of and those opposed to the transfer.

{2) In approving agreements, the commission shall consider but not be limited to consideration of:

(a) the reasonable likelihood that the agreement, in and of itself, will not cause a decrease in the
reliability of electric service to the existing or future ratepayers of any electric facilities provider party of
the agreement; and

(bl the reasonable likelihood that the agreement will eliminate existing or potentially uneconomic
duplication of electric service facilities.

(3) An agreement approved by the commission is valid and enforceable, and except as provided
in 89-6-1086, an electric facilities provider may not offer, construct, or extend electric service facilities into
an exclusive territory.

(4) The commission shali state its findings and conclusions for approving or disapproving an
agreement and shall render a decision within 90 days of receipt of the agreement. The electric facilities
providers submitting the agreement to the commission shall act according to the agreement until a decision
is rendered.

{8} Upon approval of the agreement, any modification, changes, or corrections to this agreement
must be approved by the commission.

{6) The commission may promuigate rules to administer this part consistent with the requirements

of this part.

NEW SECTION. Section 45. Repealer. Section 69-5-103, MCA, is repealed.

NEW SECTION. Section 46. Saving clause. [This act] does not affect rights and duties that
matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].

NEW SECTION. Section 47. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
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applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 48. Codification instructions. (1) [Sections 1 through 31} are intended

to be codified as an integral part of Title 69, and the provisions of Title 69 apply to [sections 1 through 31].
(2) [Section 44] is intended to be codified as an integral part of Title 69, chapter 5, part 1, and the

provisions of Title 69, chapter 5, part 1, apply to {section 44].

NEW SECTION. Section 49. Effective date. [This act] is effective on passage and approval.
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SENATE BILL NO. 390
INTRODUCED BY THOMAS, QUILICI, HARP, BERGSAGEL, SLITER, MOLNAR, BEAUDRY, MASOLO,
GRINDE, MAHLUM, MENAHAN, DEVLIN, SHEA, CHRISTIAENS, SIMPKINS, STANG, DEPRATU,

L. TAYLOR, HARRINGTON, BOOKOUT-REINICKE, STORY, OHS, PAVLOVICH, DEVANEY, JABS,
REHBEIN, KEATING, TOEWS, TROPILA, ORR, FOSTER, LYNCH, GALVIN, MCCARTHY, BECK, RYAN,
EMERSON, KITZENBERG, DEBRUYCKER, HERTEL, MILLS, GRADY, HALLIGAN, M. TAYLOR,
GROSFIELD, WILSON, NELSON, CLARK, TASH, BISHOP, BENEDICT, SPRAGUE, COLE, MOHL, ELLIS,
JENKINS, KOTTEL, WYATT, DENNY

ABILL FOR AN ACT ENTITLED: "AN ACT GENERALLY ESTABLISHING RESTRUCTURING REQUIREMENTS
FORMONTANA'SELECTRICUTILITY INDUSTRY; PROVIDING CUSTOMERCHOICE; GENERALLY REVISING
THETERRITORIAL INTEGRITY LAWS; REMOVING CERTAIN RURALELECTRIC COOPERATIVE PROPERTIES
FROM CLASS SEVEN PROPERTY; INCLUDING CERTAIN RURAL ELECTRIC COOPERATIVE PROPERTIES
IN CLASS NINE PROPERTY; AMENDING SECTIONS 15-6-137, 15-6-141, 69-5-101, 69-5-102, 69-5-104,
69-5-105, 69-5-106, 69-5-107, 69-5-108, 69-5-109, 69-56-110, AND 69-6-111, MCA; REPEALING
SECTION 69-5-103, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required because this bill provides the public service commission with
rulemaking authority.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA.:

NEW SECTION. Section 1. Short title. [Sections 1 through 31] may be cited as the "Electric Utility

Industry Restructuring and Customer Choice Act”.

NEW SECTION. Section 2. Legislative findings and palicy. The legislature finds and declares the

following:
{1} The generation and sale of electricity is becoming a competitive industry.

(2) Montana customers should have the freedom to choose their supplier of electricity and related
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services in a competitive market as soon as administratively feasible. Affording this oppartunity serves the
public interest.

{3} The financial integrity of electrical utilities should be fostered WHILE RECOGNIZING THE

INTERESTS OF MONTANA CONSUMERS.

{4) The public interest requires the continued protection of consumers through:
{(a} licensure of electricity suppliers;

{b) provision of information to consumers regarding electricity supply service,
{c) provision of a process for investigating and resolving compiaints;

(d} continued funding for public purpose programs for:

(i) cost-effective local energy conservation;

(ii) low-income customer weatherization;

{iit} renewable resource applications;

{iv} research and development programs related to energy conservation and renewables;
{v] market transformation; and

{vi) low-income energy bill assistance;

{e) assurance of service reliability and quality; and

{f} prevention of anticompetitive and abusive activities.

NEW SECTION. Section 3. Definitions. As used in [sections 1 through 31], unless the context

requires otherwise, the following definitions apply:

{1) "Aggregater” or "market aggregator” means an entity, licensed by the commission, that
aggregates retail customers and purchases electric energy and takes title to electric energy as an
intermediary for sale to retail customers,

{2) "Assignee” means any entity, including a corporation, partnership, board, trust, or financing
vehicle, to which a utility assigns, sells, or transfers, other than as security, all or a portion of the utility’s
interest in or right to transition property. The term also includes an entity, corparation, public authority,
partnership, trust or financing vehicle, to which an assignee assigns, seils, or transfers, other than as
security, the assignee’s interest in or right to transition property.

{3) "Board™ means the board of investments created by 2-15-1808.

(4) "Broker" or "marketer” means an entity, licensed by the commission, that acts as an agent or

[Legisiative
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intermediary in the sale and purchase of electric energy but that does not take title to electric energy.
(5) "Cooperative utility" means:
{a} a utility qualifying as an electric cooperative pursuant to Title 35, chapter 18;
{b) an existing municipal ELECTRIC utility as of [the effective date of this actl; or
{c} a federally owned and locally managed electric utility in the state of Montana that is operated
under contract between a federally recognized Indian tribe and the United States.

{6) "Customer” or "consumer” means a retai! electric customer or consumer, THE UNIVERSITY OF

MONTANA, PURSUANT TO 20-25-201(1), AND MONTANA STATE UNIVERSITY, PURSUANT TO

20-25-201(2), ARE EACH CONSIDERED A SINGLE RETAIL ELECTRIC CUSTOMER OR CONSUMER WITH

A SINGLE INDIVIDUAL LOAD.

(7} "Distribution facilities” means those facilities by and through which electricity is received from
a transmission services provider and distributed to the customer and that are controlled or operated by a
distribution services provider.

(8) "Distribution services provider" means a person controlling or operating distribution facilities for
distribution of electricity to the public.

(9) "Electricity supplier” means any person, inciuding aggregators, market aggregators, brokers, and
marketers' offering to sell electricity to retail customers in the state of Montana.

{10) "Financing order” means an order of the commission adopted in accordance with [section 31]
that authorizes the impaosition and collection of fixed transition amounts and the issuance of transition
bonds.

{11} (a) "Fixed transition amounts"” means those nonbypassable rates or charges, including but not
limited to:

(i} distribution;

(ii} connection;

(iii) disconnection; and

{ivl termination rates and charges that are authorized by the commission in a financing arder to
permit recovery of transition costs and the costs of recovering, reimbursing, financing, or refinancing the
transition costs and acquiring transition property through a plan approved by the commission in the
financing order, including the costs of issuing, servicing, and retiring transition bonds.

{b} If requested by the utility in the utility’s application for a financing order, fixed transition
[ Legisiative
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amounts must include nonbypassable rates or 'charges to recover federal and state taxes in which the
transition cost recavery period is modified by the transactions approved in the financing order.

{12) "Functionally separate” means a utility's separation of the utility’s electricity supply,
transmission, distribution, and unregulated retail energy services assets and operations.

{13) "Local governing body" means a local board of trustees of a rural electric cooperative.

(14) "Low-income customer” means those energy consumer households and families with incomes
at or below industry-recognized levels that qualify those consumers for low-income energy-related
assistance.

{15) "Nonbypassable rates or charges" means rates or charges approved by the commission
imposed by ON a customer to pay the customer’s share of transition costs or universal system benefits
program costs even if the customer has physically bypassed either the utility's transmission or distribution
facilities.

(16) "Pilot program™ means a program using a representative sample of residential and small
commercial customers to assist in developing and offering customer choice of electric supply for all
residential and commercial customers.

(17} "Public utility” means any electric utility regulated by the commission pursuant to Title 69,
chapter 3, on [the effective date of this act], including the public utility’s successors or assignees,

(18) "Transition bondhalder” means a holder of transition bonds including trustees, collateral
agents, and other entities acting for the benefit of that holder.

(19) "Transition bonds" means any bond, debenture, note, interim certificate, collateral, trust
certificate, or other evidence of indebtedness or ownership ISSUED BY THE BOARD OR OTHER

TRANSITION BONDS ISSUER that is secured by or payable from fixed transition amounts or transition

property. Proceeds from transition bonds must be used to recover, reimburse, finance, or refinance
transition costs and to acquire transition property.

(20) "Transition charge” means a nonbypassable rate or charge to be imposed on a customer to pay
the customer’s share of transition costs.

{21) "Transition cost recovery period” means the period beginning on July 1, 1998, and ending
when a utility customer does not have any liability for payment of transition costs.

(22} "Transition costs" means:

(a) a public utility’s net verifiable generation-related and electricity supply costs, including costs

[ Legislative
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of capital, that become unrecoverable as a result of the implementation of [sections 1 through 31] or of
federal law requiring retail open access or customer choice.

{h) those costs that include but are not limited to:

{i) regulatory assets and detferred charges that exist because of current regulatory practices and can
be accounted for up to the effective date of the commission’s final order regarding a public utility’'s

transition plan AND CONSERVATICN INVESTMENTS MADE PRIOR TO UNIVERSAL SYSTEM BENEFITS

CHARGE IMPLEMENTATION;

{ii} nonutility and utility power purchase contracts, including qualifying facility contracts;
(i) existing generation investments and supply commitments or other abligations incurred before

[the effective date of this act] AND COSTS ARISING FROM THESE INVESTMENTS AND COMMITMENTS;

(iv) the costs associated with ary renegotiation ar buyout of the existing nonutility and utility power
purchase contracts, including qualifying facilities and all costs, expenses, and reasonable fees related to
issuing transition bonds; and

(v} the costs of refinancing and retiring of debt or equity capital of the public utility and associated
federal and state tax liabilities or other utility costs for which the use of transition bonds would benefit
customers.

(23) "Transition period” means the period beginning on July 1, 1998, and ending on July 1, 2002,
unless otherwise extended pursuant to [sections 1 through 31], during which utilities may phase in
customer choice of electricity supplier.

(24) "Transition property” means the property right created by a financing order including without
limitation the right, title, and interest of a utility, assignee, or other issuer of transition bonds to all revenue,
collections, claims, payments, money, or proceeds of or arising from or constituting fixed transition
amounts that are the subject of a financing order including those nonbypassable rates and other charges
and fixed transition amounts that are authorized by the commission in the financing order to recover
transition costs and the costs of recovering, reimbursing, financing, or refinancing the transition costs and
acquiring transition property including the costs of issuing, servicing, and retiring transition bonds. Any
right that a utility has in the transition property before the utility’s sale or transfer or any other right created
under this section or created in the financing order and assignable under [sections 1 through 31] or
assignable pursuant to a financing order is only a contract right.

(25) "Transmission facilities" means those facilities that are used to provide transmission services

' Legisiative
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as determined by the federal energy regulatory commission and the commission.

(26) "Transmission services provider” means a person controlling or operating transmission facilities.

(27) "Universal system benefits charge" means a nonbypassable rate or charge to be imposed on
a customer to pay the customer’s share of universal system benefits program costs.

{28) "Universal system benefits programs” means public purpose programs for:

{a) cost-effective local energy conservation;

{b) low-income customer weatherization;

{(c} renewable resaurce applications, including those that capture unique social and energy system
benefits ar provide transmission and distribution system benefits;

(d) research and development programs related to energy conservation and renewables;

{e) market transformation designed to encourage competitive markets for public purpose programs;
and

{f} low-income energy bill assistance as-approved-by-the-cemmission.

{29} "Utility" means any public utility or coopetative utility.

NEW SECTION. Section 4. Pilot programs. (1} Except as provided in {sections 5(4) and 20],
beginning July 1, 1998, utilities shall conduct pilot programs using a representative sample of their
residential and small commercial customers. A report describing and analyzing the resuits of the pilot
programs must be submitted to the commission and the transition advisory committee established in
[section 29) on or before July 1, 2000.

{2) Utilities shall use pilot pragrams to gather necessary information to determine the most effective
and timely options for providing customer choice. Necessary information includes but is not limited to:

(a) the level of demand for electricity supply choice and the availability of market prices for smaller
customers;

(b} the best means to encourage and support the development of sufficient markets and bargaining
power for the benefit of smaller customers;

(¢} the electricity suppliers’ interest in serving smaller customers and the opportunities in providing
service to smaller customers; and

{d} experience in the broad range of technical and administrative support matters involved in

designing and delivering unbundled retail services to smaller customers.
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NEW SECTION. Section 5. Public utility -- transition to customer choice -- waiver. (1) A public
utility shall, except as provided in this section, adhere to the fellowing deadlines:

{a) On or before July 1, 1998, all customers with individua! loads greater than 1,000 kilowatts and
for loads of the same customer with individual loads at a meter greater than 300 kilowatts that aggregate
to 1,000 kilowatts or greater must have the opportunity to choose an electricity supplier.

{b) Subject 1o subsection (2}, and as soon as ié administratively feasible but before July 1, 2002,
all other public utility customers must have the opportunity to choose an electricity supplier.

{2} {a) Except as provided for in subsection (3}, the commission may determine that additional time
is necessary for customers identified in subsection {1}(b); however, the implementation of full customer
choice may not be delayed beyond July 1, 2004,

{b) A determination by the commission that additional time is necessary for subsection {1}(b)
customers must be made at least 680 days in advance of the scheduled date and must be based on one or
more of the following considerations:

{i) implementation would not be administratively feasible;

{ii} implementation would materially affect the reliability of the electric system; or

(iii} Montana customers or electricity suppliers would be disadvantaged due to lack of a competitive
electricity subply market.

(3) Except as provided in [sestien SECTIONS 22 AND 34 THROUGH 441, a public utility currently

doing business in Montana as part of a single integrated multistate operation, no portion of which lies within
the basin of the Columbia River may:

(a) defer compliance with this-sestion [SECTIONS 1 THROUGH 31] unti! a time that the public utility

can reasonably implement customer choice in the state of the public utility’s primary service territory except
that the public utility shall file a transition plan pursuant to [section &] to provide transition to customer
choice on or before July 1, 2002, and must have completed the transition period to customer choice by
July 1, 2006; and
(b} petition the commission to delay the public utility’s transition plan filing until July 1, 2004.
{4} Upan a request from a public utility with fewer than 50 customers, the commission shall waive

compliance with the requirements of [sections 4, 8 THROUGH 12, 22, and this section].

NEW SECTION. Section 6. Public utility -- transition plans. {1} All public utilities, pursuant to
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[sections 1 through 31}, shall submit a transition plan to the commission. Plans must be filed with the
commission not later than 1 year before the date by which any customers of the pubiic utility are entitled
to choice of electricity supplier pursuant to [section 5]. The commission may develop a schedule for public
utilities that are required to file plans. The transition plan must demensirate that the public utility meets
all the requirements of [sections 1 through 31].

{2) The commission shall d'evelop a procedural schedule that includes:

{a) a preliminary transition plan determination including the commission’s findings on whether the
plan is complete and adeguate subject to the requirements ot [séctions 1 through 31]; and

{b) an opportunity for a public utility to file a revised plan based on the preliminary determination.

{3} Unless waived by the public utility, the commission shail issue a final order approving,

MODIFYING, or denying the transition plan before 9 months after the date a public utility files a plan. All

parties are afforded an opportunity for hearing before issuance of the final order.

(4) The commission shall process a request for approval of a transition plan pursuant to the
contested case procedures of the Montana Administrative Procedure Act, Title 2, chapter 4, part 6.

(8) On approval of the pian, the commission shall enforce the public utility obligations as

incorporated in the plan and in the commission’s final order.

NEW SECTION. Section 7. Public utility -- customer choice -- continued service -- education of

customers. (1) A customer is permitted to choose an electricity supplier pursuant to the deadlines
established in [section 5]. Public utilities shall propose a method for customers to choose an electricity
supplier.

(2) If a customer has not chosen an electricity supplier by the end of the transition period, a public
utility shall propose a method in the public utility’s transition plans for assigning that customer to an
electricity supplier.

{3) A public utility may phase in customer choice to promote the orderly transition to a competitive
market environment pursuant to the deadlines in [section 5].

(4) Public utilities shall educate their customers about customer choice so that customers may make
an informed choice of an electricity supplier. This education process must give special emphasis to

education efforts during the transition period.
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NEW SECTIQN. Section 8. Public utility -- functional separation, divestiture, and nondiscrimination.
{1) To the extent that a public utility is vertically integrated, a public utility shall functionally separate the
public utility’s electricity supply, retail transmission and distribution, and regulated and unregulated retail
energy services operations in the state of Montana, upon application to and approval from the commission.

{2) The commission may not order a public utility to divest itself of any generation assets or prohibit
a public utility fram divesting itself voluntarily of any generation assets.

{3) Pubtic utilities shall:

(a) prevent undue discrimination in favor of their own power supply, other services, divisions, or
affiliates, if any;

(b} prevent any other forms of self-dealing that could result in noncompetitive electricity prices to
customers; and

{c) grant customers and their electricity suppliers access to the public utility’s retail transmission
and distribution system on a nondiscriminatory basis at rates, terms, and conditions of service comparable
to the use of the retail transmission and distribution system by the public utility and the public utility’s
affiliates.

{4) The provisions of this section are satisfied if the public utility adopts and complies with A CODE

QF CONDUCT CONSISTENT WITH federal energy regulatory commission approved code of conduct

pursuant to 18 CFR, part 37. The commission shall promulgate rules relating to the codes of conduct.

NEW SECTION. Section 9. Public utility -- distribution services. (1} A public utility’s distribution

services provider shall:

(a) file tariffs that make distribujion facilities available to all electricity suppliers, transmission
services providers, and customers on a nondiscriminatory and comparable basis;

(b} buitd and maintain distribution facilities; and

{c) be an emergency supplier of electricity and related services.

{2) When a distribution services provider acts as an emergency supplier of electricity and related
services to customers, the electricity supplier that should have provided the electricity shall reimburse the
distribution services provider at the higher of a multiple of the cost or a multiple of the then existing market
rate for that electricity. The commission shall determine and authorize the multiple used. The market rate
is the highest published rate far electricity purchased within the local load control area at the time that the
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distribution services provider provided the emergency supply. A distribution services provider is not

required to purchase any reserve supply of electricity to fulfill this obligation.

NEW SECTION. Section 10. Public utilities -- transmission services. For transmission services

regulated by the commission, public utilities, through filed tariffs, shalt make transmission services available
for nondiscriminatory and comparable use by all electricity suppliers, by distribution services providers, and

hy customers.

NEW SECTION. Section 11. Public utilities -- electricity supply, (1) On the effective date of a

commission order implementing a public utility’s transition plan pursuant to [section 6], the public utility
shall remove its generation assets from the rate base.

{2) During the transition period, the commission may establish cost-based prices for electricity
supply service for customers that do not have a choice of electricity supply service or that have not yet
chosen an electricity supplier.

(3) If the transition period is extended fercertainocustomers, then the customers’ distribution
services provider shall:

(a) extend any cost-based contract with the distribution services provider’s affiliate supplier for a
term not more than 3 years; or

{b) purchase electricity from the market-; AND

+H-A-tracking {C) USE A mechanism must-be-dsed-teresover THAT RECOVERS electricity supply

costs in rates to ensure that those costs are fully recovered.
{6) If a public utility intends to be an electricity supplier through an unregulated division, then the

public utility must be licensed as an electricity supplier pursuant to [section 24].

NEW SECTION. Section 12. Public utilities -- transition costs and charges -- rate moratorium. (1)
Subject to the provisions of this section, the commission shall allow recovery of the following categoriés
of transition costs:

(al the unmitigable costs of qualifying facility contracts, including amy REASONABLE buyout or
buydown costs, for which the contract price of generation is above the market price for generation;

(b} the unmitigable costs of energy supply-retated regulatory assets and deferred charges that exist

i Legislative

N 10-
I, Division 10 SB 390



55th Legislature | SB0390.02

WM

ol

11
12
13
14
15
16
17
18
i9
20
21
22
23
24
25
26
27
28
29
30

because of current regulatory practices and that can be accounted for up to the effective date of the
commission’s final order regarding a public utility's transition plan, including costs, expenses, and
reasonable fees related to issuing of transition bonds;

(c) The unmitigable transition costs retated te public utility-owned generation and other power
purchase contracts, except that recovery of those costs is limited to the amount accruing during the first
4 years after the commission enters an order pursuant to [section 6(3)]; and

{d) other transition costs as may qualify for recovery under this section.

{2) Transition costs as determined by the commission upon an affirmative showing by a public utility
must meet the following requirements:

{a) Transition costs must reflect all reasonable mitigation by the public utility, including but not
limited to good faith efforts to renegotiate contracts, buying out or buying down contracts, and refinancing
through transition bonds.

{b) The value of all generation-related assets and liabilities and electricity supply costs must be
reasonably demonstrable and must be considered on a net basis, and methods for determining value must
include but are not limited to:

(i) estimating future market values of electricity and ancillary services provided by the assets;

(ii) appraisal by independent third-party prefessions PROFESSIONALS; and

(iii) a competitive bid sale.

{c) Investments and power purchase contracts must have been previously allowed in rates or, if not
previously in rates, must be determined to be prudentor used and useful to ratepayers in connection with
the commission’s approval of the utiiity's transition plan.

{d) Uniess otherwise provided for in [sections 1 through 31}, only costs related to existing
investments and power purchase contracts identified in subsection {2}{c) and costs arising from those
investments and paower purchase contracts may be included as transition costs.

(3) {a) On commission approval of the amount of a public utility's transition costs, those costs
must be recovered through the imposition of a transition charge.

(b} A transition charge may not be collected from CUSTOMERS FOR:

(i) eustomers-with new OR ADDITIONAL loads of 1,000 kilowatts or greater that were eshrectad

L]

FIRST SERVED BY THE PUBLIC UTILITY

after December 31, 1996:; or
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(i) eustomers—gensrating-electricity-for-theiown-—use LOADS SERVED BY THAT CUSTOMER'S
OWN GENERATION.

{c) Subject to commission approval, a utility and a customer may agree to alter the customer’s

transition charge payment schedule. PUBLIC UTILITIES MAY FILE WITH THE COMMISSION TARIFFS FOR

ELECTRIC SERVICE RATES THAT FOSTER ECONOMIC DEVELOPMENT CR RETENTION OF EXISTING

CUSTOMERS WITHIN THE STATE, INCLUDING GENERALLY AVAILABLE RATE SCHEDULES. Transition

charges are the only charges that may be imposed upon a customer class to recover transition costs under
this section. A separate exit fee may nat be charged.

(4) Transition charges must be imposed within a transition cost recovery period approved by the
commission on a case-by-case basis. Except for transition costs recovered under subsection {1}(c),
categories of transition costs may have varying transition cost recovery periods.

{5} Approval of transition costs and collection of those transition costs through transition charges
is a settlement of all transition costs claims by a public utility. A public utility seeking to recover transition

costs through any means not authorized by [sections 1 through 31] may not collect transition charges with

respect to these transition costs.
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{(6) EXCEPT AS PROVIDED IN SUBSECTION (7) PUBLIC UTILITIES SHALL IMPLEMENT A RATE

MORATORIUM DURING THE TRANSITION PERIOD AS FOLLOWS:

(A) FROM JULY 1, 1998, THRQUGH JUNE 30, 2000, PUBLIC UTILITIES MAY NOT CHARGE RATES

HIGHER THAN THOSE RATES IN EFFECT ON JULY 1, 1998.

(B] FROM JULY 1, 2000, THROUGH JUNE 30, 2002, AND ONLY FOR THOSE CUSTOMERS

SUBJECT TO THE PROVISIONS OF [SECTION 5(1)(B)], PUBLIC UTILITIES MAY NOT INCREASE THAT

INCREMENT OF RATES NORMALLY ALLOCATED TO ELECTRIC SUPPLY-RELATED COSTS ABOVE THE

INCREMENT ASSOCIATED WITH ELECTRIC SUPPLY-RELATED COSTS REFLECTED IN RATES IN EFFECT

ON JULY 1, 1998. BEGINNING ON JULY 1, 2000, PUBLIC UTILITIES MAY PROPOSE INCREASES TO

THOSE INCREMENTS OF RATES NORMALLY ALLOCATED TO TRANSMISSION AND DISTRIBUTION

COSTS.
{7) EXCEPTED FROM THE PROVISIONS OF SUBSECTION (6) ARE:

(A)INCREASED COSTSRELATED TO UNIVERSAL SYSTEM BENEFITS PROGRAMS GREATERTHAN

THOSE CURRENTLY IN RATES, INCLUDING THE TREATMENT COF UNIVERSAL SYSTEM BENEFITS

PROGRAM COSTS AS AN EXPENSE;

(B) INCREASED COSTS NECESSARY TO IMPLEMENT FULL CUSTOMER CHOICE, INCLUDING BUT

NOT LIMITED TO METERING, BILLING, AND TECHNOLOGY. THOSE COSTS MUST BE RECOVERED FROM

THE CUSTOMERS ON WHQOSE BEHALF THE INCREASED COSTS ARE INCURRED.

(C) SUBJECT TO COMMISSION APPROVAL, EXTRAORDINARY EVENTS RESULTING IN EITHER:

(I} A4% ANNUAL REVENUE REQUIREMENT INCREASE FROM JULY 1, 1998, THROUGH JUNE 30,

2000; CR
{11) AN 8% POWER SUPPLY-RELATED ANNUAL REVENUE REQUIREMENT INCREASE FROM JULY

1, 2000, THROUGH JUNE 30, 2002;

{D} PORTIONS OF THE INCREASE OR DECREASE IN THE ANNUAL STATE AND LOCAL PROPERTY

TAX EXPENSE THAT ARE GREATER THAN THE PAYMENT OR ADJUSTMENT THAT RESULTS FROM

APPLYING THE INDUSTRY-RECOGNIZED RATES OF INFLATION TO THE INCREASE OR DECREASE IN THE

STATE AND LOCAL PROPERTY TAX EXPENSE REFLECTED IN RATES AS OF {THE EFFECTIVE DATE OF

THIS ACT]:
{8} NOTWITHSTANDING SUBSECTIONS (6) AND (7), DURING THE TRANSITION PERIOD, PUBLIC

UTILITIES MAY NOT CHARGE RATES OR COLLECT COSTS THAT INCLUDE COSTS REALLOCATED TO
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TRANSITION COSTS AT A LEVEL HIGHER THAN THE PUBLIC UTILITY WOULD REASONABLY EXPECT TO

RECOVER IN RATES HAD THE CURRENT REGULATORY SYSTEM REMAINED INTACT.

{9) PUBLIC UTILITIES SHALL APPLY SAVINGS RESULTING UNDER |SECTION 31] TOWARD THE

RATE MORATORIUM PURSUANT TQ SUBSECTION (6).

{10) PUBLIC UTILITIES MAY ACCELERATE THE AMORTIZATION OF ACCUMULATED DEFERRED

INVESTMENT TAX CREDITS ASSOCIATED WITH TRANSMISSION, DISTRIBUTION, AND THE GENERAL
PLANT AS AN ADJUSTMENT TO EARNINGS. ACCUMULATED DEFERRED INVESTMENT TAX CREDITS

AMORTIZED UNDER THIS SUBSECTION MAY NOT BE REFLECTED IN OPERATING INCOME FOR

RATEMAKING PURPOSES.

#4(11) The commission shall issue the accounting orders necessary to align rate moratorium timing

and requirements to actual transition bonds savings.

NEW SECTION. Section 13. Cooperative utility -- transition plan for customer choice. (1) Except
as provided in [section 20], on or before July 1, 2001, the local governing body of a cooperative utility shall
adopt a transition plan.

{2) {a) Except as provided in subsection (2) (b}, transition plans must contain a transition period that
may not end later than July 1, 2002. At the conclusion of the transition period, all customers must have
the opportunity to choose an electricity supplier.

{b) If after a pilot program for customers of a cooperative utility with 'oads less than 1,000

* kilowatts, a competitive market, technoiogy, or other conditions precedent to full customer choice have not

developed, then the transition plan may be altered by the cooperative utility's governing body for those
customers.

(3) [Sections 1 through 31] do not require the cooperative utility to divest itself of any generation,
transmission, or distribution assets or prohibit a cooperative utility from divesting itself votuntarily of those
assets.

{4) A cooperative utility’'s local governing body shall certify to the commission that the local
governing body has adopted a transition plan. In the cooperative utility’s certification filing, the cooperative

utility shall provide to the commission documentation that the cooperative utility’s transition plan is
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consistent with [sections 1 through 31].

NEW SECTION. Section 14. Cooperative utility -- customer choice -- education of customers --

continued service. {1} Except as provided in [section 20], cooperative utilities shall propose a method for
cooperative utility customers to choose an electricity supplier.

(2) Customer choice may be phased in to promote the orderly transition to a competitive market
egnvironment.

{3) Cooperative utilities shall educate their customers about customer choice so that customers may
make an informed choice of an electricity supplier. This education process must give special emphasis to
education efforts during the transition period.

(4) If a cooperative utility customer has not chosen an electricity supplier by the end of the
transition period, then the electricity supplier is the cooperative utility that filed the plan or an electricity

supplier designated by the cooperative utility.

NEW SECTION. Section 15. Cooperative utility -- functional separation. (1) To the extent that a
cooperative utility is vertically integrated, the cooperative utility has the option to fdnctionally separate the
cooperative utility's electricity supply, transmission, distribution, and unregulated energy services assets
and operations in the state of Montana. If the cooperative utility intends to exercise this option, the
cooperative utility’s transition plan must explain the cooperative utility's proposed separation process.

(2) A cooperative utility shall describe in the transition plan measures taken by the cooperative
utility to prevent undue discrimination in favor of the cooperative utility’s own electricity supply, if any, and
in favor of the cooperative utility’s affiliates, if any.

{3) Cooperative utilities may establish a code of conduct similar to the federal energy regulatory

commission's code of conduct established in 18 CFR, part 37.

NEW SECTION. Section 16, Cooperative utility -- distribution services. (1) A cooperative utility

transition plan must include distribution facility tariffs that must be established by the cooperative utility's
local governing body and must include the obligation for the cooperative utility to:
(a) make distribution services available to all electricity suppliers, transmission services providers,
and customers on a nondiscriminatory and comparable basis;
v -15 - S8 390
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{b) build and maintain distribution facilities; and

{c) be an emergency supplier of electricity and related services.

{2} If a distribution services provider acts as an emergency supplier of electricity and related
services to a customer of an electricity supplier, then the electricity supplier failing to meet contractual
obligations shall reimburse the distribution services provider at an amount to be set by the local governing
body but may not exceed the higher of a multiple of the cost or a multiple of the then existing market rate
for that electricity, The market rate is the highest publiéhed rate for electricity purchased within the local
load ceontrol area at the time that the distribution services provider provided the emergency supply. A
distribution services provider is not required to purchase any reserve supply of electricity to fulfill this
obligation.

(3} Recoverable costs for cooperative utilities must be based upon standard financial reporting

statements and may reflect comparable rates of return of other utilities.

NEW SECTION. Section 17. Cooperative utility -- transmission services. Transition plans must

state whether the cooperative utility's transmission services, if any, are regulated by the federal energy
regulatory commission. If those services are not regulated by the federal energy regulatory commission,
the plan must provide the basis for comparable and nondiscriminatory use by all electricity suppliers,
distribution services providers, and customers. A cooperative utility's local governing body shall establish

the cooperative utility’s transmission tariffs.

NEW SECTION. Section 18. Cooperative utility -- electricity supply. {1} A transition plan may
provide for a cooperative utility to own electric generation assets and for a cooperative utility to offer
electricity supply service. The local governing body shall establish the price for electricity supply service
offered by a cooperative utility.

(2) Cooperative utilities intending to offer etectricity suppty service shall comply with the provisions
of [section 24].

(3) If a cooperative utility offers electricity supply service competitively to customers using a public
utility’s distribution facilities, the cooperative utility shall create an affiliated for-profit entity or similar
structure to serve those customers that allows the entity to be taxed at the same level as other for-profit

electricity suppliers.
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NEW SECTION. Section 18. Cooperative utility -- transition costs and charges. (1) For the

purposes of this section, "transition costs” means those costs, liabilities, and investments that cooperative
utilities would reasonably expect to recover if fully bundled ratemaking conditions continued and that may
not be recoverable as a result of the transition to a competitive market for electricity supply service.

(2} Transition costs eligibie for treatment include but are not limited to:

(a} regulatory assets and deferred charges typically recoverable in rates;

(b) nonutility and utility power purchase contracts;

{c} existing commitments or obligations incurred before [the effective date of this act] and other
cooperative utility investments rendered uneconomic as a result of the implementation of [sections
through 311 or the introduction of retail wheeling through federal legislation or regulation:

{d) costs associated with any renegotivation or buyout of the existing nonutility and utility power
purchase contracts; and

{e) revenue that appears as a portion of a facility charge necessary to meet debt service
requirements.

{3) For a cooperative utility’s transition costs to be fully recoverable, the cooperative utility shall
make reasonable efforts to mitigate those transition costs.

{4) Cooperative utilities may not collect any more costs, including costs reallocated to transition
costs, at a level higher than would otherwise be anticipated had the current regulatory system remained
intact, with the exception of:

{a) increased costs related to universal system benefits charges; and

(b} increased costs of metering, billing, and technology necessary to facilitate full customer choice.

{5} Subject to the obligation to mitigate transition costs, a cooperative utility shall fully recover
transition costs as approved by its local governing body. Unmitigable transition costs are nonbypassable
and collected on a nondiscriminatory basis from consumers using the cooperative utility’s distribution
facilities in the receipt of electricity supply services.

(6) A cooperative utility may not collect transition costs from a customer for which the cooperative
utility does not have and never has had an obligation to incur costs to provide electricity supply service
unless the unmitigated transition costs were incurred solely on behalf of the customer.

{7) Approval of and collection of transition costs through a transition charge is a settlement of all

transition claims by a cooperative utility. A cooperative utility seeking to recover transition casts through
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any other means may not collect transition charges.

NEW SECTION. Section 20. Cooperative utility -- exemption. (1) Within 1 year after {the effective
date of this act], a cooperative utility may file a notice with the commission that the cooperative utility does
not intend to open the cooperative utility’s distribution facilities to electricity suppliers and does not intend
to adopt a transition plan. Except as otherwise provided in the universal system benefits program pursuant
to [section 22], a cooperative utility filing notice under this section is exempt from the provisions and
requirements of [sections 1 through 31].

(2) A cooperative utility filing a notice under this section:

(a) may elect later to adopt a transition plan in accordance with [sections 1 through 31]; and

{b) may not use a public utility’s distribution facilities UNLESS PREEXISTING CONTRACTS EXIST.

NEW SECTION. Section 21. Maintaining safety and reliability. Utilities shall maintain standards

of safety and reliability of the electric delivery system and existing customer service requirements.

NEW SECTION. Section 22. Universal system benefits programs. (1) Universal system benefits

programs are established for the state of Montana to ensure continued funding of energy conservation,
renewable resource applications, and low-income energy bill assistance during the transition peried and into
the future.

(2) Op-or-after BEGINNING January 1, 1999, 2.4% of each utility’s annual retail sales revenue in
Montana for the calendar year ending December 31, 1995, is established as the annual funding level for
universal system benefits programs. Unless modified as provided in subsection =2} {7}, this funding level
remains in effect until July 1, 2003.

{3HA) The recovery of all universal system benefits programs costs imposed pursuant to this
section, is autharized through the imposition of a universal system benefits charge assessed at the meter
for each local utility system customer as provided in this section.

{43(B} Utilities must raeceive credit toward annual funding requirements for a utility’s internal

programs or activities that qualify as universal system benefits programs, INCLUDING THOSE PORTIONS

OF EXPENDITURES FOR THE PURCHASE OF POWER THAT ARE FOR THE ACQUISITION OR SUPPORT OF

RENEWABLE ENERGY, CONSERVATION-RELATED ACTIVITIES, OR LOW-INCOME ENERGY BILL
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ASSISTANCE, and for customers’ programs or activities as provided in subsection {32} (7).

(C) AUTILITY AT WHICH THE SALE OF POWER FOR FINAL END-USE OCCURS IS THE UTILITY

THAT RECEIVES CREDIT FOR THE UNIVERSAL SYSTEM BENEFITS PROGRAM EXPENDITURE.

(D) FOR A UTILITY TO RECEIVE CREDIT FOR LOW-INCOME RELATED EXPENDITURES, THE

ACTIVITY MUST HAVE TAKEN PLACE IN MONTANA.

{BME) If a utility's or a customer’s credit for internal activities do not satisty the annual funding

provisions of subsection {2}, then the utility shall make a payment TO THE UNIVERSAL SYSTEM BENEFITS

FUND for any difference.
{84{3) Cooperative utilities may COLLECTIVELY pool their statewide credits to satisfy their annual
funding requirements for universal system benefits programs ef AND low-incame energy bill assistance.
£A(4) A utility’s transition plan must describe how the utility proposes to provide for universal
system benefits programs, including the methodologies, such as cost-effectiveness and need determination,
used to measure the utility’s leve! of contribution to each program.

{83(5) A utility’s annual funding requirement for low-income energy bill AND WEATHERIZATION

assistance is established at 17% of the utility’s annual universal system benefits funding level and is
inclusive within the overall universal system benefits funding level.
{93{A] A utility must receive credit toward the utility’s low-income energy b assistance annual
funding requirement for the utility’s internal low-income energy bill assistance programs or activities.
HOHB) If a utility's credit for internal activities does not satisfy its annual funding requirement,

then the utility shall make a payment for any difference TO THE UNIVERSAL ENERGY BILL ASSISTANCE

FUND.

+81(8) An individual customer may not bear a disproportionate share of the local utility's funding
requirements, and a sliding scale must be implemented to provide a more equitable distribution of program
costs.

A7) A customer with loads greater than 1,000 kilowatts shall:

(a) pay A_UNIVERSAL SYSTEM BENEFITS PROGRAM CHARGE EQUAL TO the lesser of:

(i) $500,000 netof LESS the customer credits provided far in this subsection {+2} (7}, or
(i) the product of .9 mills per kilowatt hour multiplied by the customer’s kilowatt hour purchases,
Aot-of LESS customer credits provided for in this subsection &2} {7};

(b) receive credit toward that customer’s annual universal system benefits charge for internal
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expenditures and activities that qualify as a universal system benefits program expenditure and these
internal expenditures must include but not be limited to:

{i} expenditures that result in a reduction in the consumption of electrical energy in the customer’s
facility; and

{ii} those portions of expenditures for the purchase of power at retail or wholesale that are for the
acquisition or support of renewable energy or conservation-related activities; and

{c) customers making these expenditures must receive a credit against the customer’s annual
universai system benefits charge, except that any of those amounts expended in a calendar year that
exceed that customer’'s universal system benefits charge for the calendar year must be used as a credit
against those charges in future years until the total amount of those expenditures has been credited against
that customer’s universal system benefits charges.

H13}(8) A utility in the state of Montana may not be advantaged or disadvantaged in the competitive
electricity supply market, including the consideration of the existence of universal system benefits programs
and the comparable level of funding for those programs throughout the regions neighboring Montana.

444(9) A public utility shall prepare and submit an annual summary report of the public utility’s
activities relating to alt universal system benefits programs to the commission and the transition advisory
cammittee provided for in [section 29]. A cooperative utility shall prepare and submit annual summary
reports of activities to the cooperative utility’s respective local governing bady, the statewide cooperative
utitity office, and the transition advisory committee. The annual report must include, but is not limited to:

(a) the types of internal utility and customer programs being used to satisfy the provisions of
[sections 1 through 31];

{b) the level of funding for those programs relative to the annual funding requirements prescribed
in subsection (2); and

{c} any payments made to the statewide funds in the event that internal funding was below the

prescribed annual funding requirements.

NEW SECTION. Section 23. Commission authority -- rulemaking authority. (1) Beginning on the
effective date of a commission order regarding a public utility’s transition plan, the commission shall
regulate the public utility’s retail transmission and distribution services within the state of Montana, as

provided in {sections 1 through 31j, and may not regulate the price of electricity supply except as electricity
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supply may be procured during the transition period by the distribution function of a public utility for those

customers that de-nethave-a-cheiea-6f HAVE NOT CHOSEN AN electricity supplier or for those customers

that have not yet been assigned an electricity supplier. During the transition period, those procurements
may include a cost-based contract from a supply affiliate or an unregulated division.

{2) If the transition period is extended for certain customers because THE COMMISSICON FINDS

THAT workable competition in the electricity supply market does not exist, then the commission shall

CONTINUE TQ regulate THE PROVISION OF ELECTRICITY SUPPLY BY distribution services providers in

accordance with [section 8 (11}].
(3) The commission shall decide if there is workable competition in the electricity supply market by

determining whether COMPETITION [S sufficient price-elasticity-of-demand-oxistsin-the-olactrsity-supply

makot to inhibit monopoly pricing or anticompetitive price leadership. In reaching a decision, the

commission may not rely solely on market share estimates.

{4) The commission shall license electricity supptiers and enforce licensing provisions pursuant to
[section 24].

{5) The commission shall promulgate rules that identify the licensees and ensure that the offered
electricity supply is provided as offered and is adequate in terms of quality, safety and reliability.

{6) The commission shall establish just and reasonable rates through established ratemaking
principles for public utility distribution and transmissian services and shall regulate these services. The
commission may approve rates and charges for electricity distribution and transmission services based on
alternative forms of ratemaking such as performance-based ratemaking, on a demonstration by the public
utility that the alternative method complies with {sections 1 through 31], and on the public utility's
transition plan.

(7) The commission shall certify that a cooperative utility has adopted a transition plan that complies
with [sections 1 through 31]. A cooperative utility’s transition plan is considered certified 60 days after
the cooperative utility files for certification.

(8) The commission shall promuigate rules that protect consumers, distribution services providers,
and electricity suppliers from anticompetitive and abusive practices.

{9) In addition to promulgating rules expressly provided for in [sections 1 through 31], the
commission may promulgate any other rules necessary to carry out the provision of [sections 1 through

311
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(10} [Sections 1 through 31} do not give the commission the authority to:

(a) regulate cooperative utilities in any manner other than reviewing certification filings for
compliance with [sections 1 through 31}; or

(b} compe! any change to a cooperative utility’s certification filing made pursuant to [sections 1

through 31].

NEW SECTION. Section 24. Licensing. (1) Except as provided in {section 20], an electricity

supplier shall file an application with and ohtain a license from the commission before offering electricity
for sale to retail customers in the state of Montana.

{2} As a condition of licensing, an electricity supplier shall identify and describe its business
activities and purposes and the business purposes of each of the electricity supplier’s affiliates, including
whether an affiliate that owns or operates distribution facilities offers customer choice through open, fair,
and nondiscriminatory access to the electricity supplior SUPPLIER'S or the electricity supplier’s affiliate’s
distribution facilities.

{3) The commission may require electricity suppliers that provide electricity supply service ta small
customers to make a standard service offer that ensures that those customers have access to affordable
electricity.

(4) The commission may require:

(a) proof of financial integrity and a demonstration of adequate reserve margins or the ability to
obtain those reserves; and '

{b} a licensee 1o post a bond ¥ SHOULD an eiectricity supplier fails FAIL to supply electricity or is

Aot-oporating LACK FINANCIAL INTEGRITY.

{b) An electricity supplier shall provide the commission and all distribution services providers with
copies of all license applications pursuant to subsection {2). Licensees shall update information and file
annual reports with the commission and all distribution services providers.

{6) License applications are effective 30 days after filing with the commission, unless the
commission rejects the application during that period. If the commission rejects a license application, the
commission shall specify the reasons in writing and, it practical, identify alternative ways to overcome
deficiencies.

(7) Notwithstanding [sections 1 through 311, a cooperative utility is not required to apply for a
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license from the commission to be an electricity supplier to customers permaliy served by that cooperative

utility in its traditiorat ELECTRIC FACILITIES service territory or to any customers aormally served by

another cooperative utility subject to the consent of the other cooperative utility's local governing body.

NEW SECTION. Section 25. Penalties -- license revocation. (1) The commission may begin a

praoceeding to eitherimpose-a-penralty-or revoke or suspend a license of an electricity supplier, IMPOSE A

PENALTY, OR BOTH, for just cause on the commission’s own investigation or upon the complaint of an

affected party if it is established that the electricity supplier:

(a) intentionally provided false information to the commission;

(b) switched, or cause to be switched, the electricity supply for a customer without first obtaining
the customer's written permission; e«

(c} failed to provide a reascnably adequate supply of electricity for its customers in Montana-; OR

(D) COMMITTED FRAUD OR ENGAGED IN DECEPTIVE PRACTICES.

{2) Any person selling or offering to sell electricity in this state in viotation of [sections 24, 27,]
and this section is subject to a fine of not less than $100 or more than $1,000 for the violation or a license

revocation or suspension. EACH DAY OF EACH VIOLATION CONSTITUTES A SEPARATE VIOLATION.

{3) The fine must be recovered in a civil action upon the complaint by the commission in any court
of competent jurisdiction.
{4) A license revocation proceeding under this section is a contested case proceeding pursuant to

the Montana Administrative Pracedure Act, Title 2, chapter 4, part 6.

NEW SECTION. Section 26. Bill information -- customer nonpayment -- commission rulemaking.
(1) Electricai bills to consumers must disclose each component of the electrical bill in accordance with rules

promulgated by the commission. Fhe-elestrieal-bil ELECTRICAL BILLS must disclose but is ARE not limited

to the following:
(a) distribution and transmission charges;
{b) electricity supply charges;
{c) competitive transition charges; and
{(d} universal system benefits charges.

{2) The commission shall promulgate rules estabtlishing the procedures relating to how and when
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an electricity supplier may discontinue service to a customer because of the customer’s nonpayment and
the procedures relating to reconnection, except that those rules may not apply to electricity suppliers that
are cooperative utilities.

(3) Local governing bodies of a cooperative utility shali retain authority for cooperative utilities
regarding:

(a} customer nonpayment and reconnection; and

(b} infermation contained in electrical bills to consumers.

NEW SECTION. Section 27. Unauthorized switching -- commission rulemaking. (1} An electricity

supplier or any person, firm, corparation, or governmental entity may not make any change in the electricity
supplier for a customer without first obtaining the customer’s written permission.
{2) The commission shall promulgate rules establishing procedures to prevent unauthorized

switching.

NEW SECTION. Section 28. Reciprocity. (1) Except as provided in {section 20}, all electricity

suppliers must be afforded open, fair, and nondiscriminatory access to customers and a comparable
opportunity to compete. ‘

{2) A distribution services provider or the distribution services provider’s affiliates may not use
another distribution services provider's facilitigs in the state of Montana to sell electricity to customers in
the state of Montana uniess the first distribution services provider or the distribution services provider's
affiliates offers comparable and nondiscriminatory access to the distribution services provider’s distribution

facilities.

NEW SECTION. Section 29. Transition advisory committee. {1} A transition advisory committee
on electric utility industry restructuring is created. The transition advisory committee is composed of 18
members who are appointed as follows:

{a) The speaker of the house shait appoint two members from the house of representatives.

(b} The president of the senate shall appoint two members from the senate.

(c}) The director of the department of environmental quality shall appoint one department

representative.
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{d) The legislative consumer counsl COUNSEL COMMITTEE shall appoint one representative.

{e) Two representatives of the cooperative utility industry are appointed as designated by the
Montana electrical cooperative association,

{(f) Two representatives selected by ‘the public utilities in the state of Montana are appointed.

(g} One representative of the commission is appointed.

(h} The governor shall appoint the following committee members:

(i} one representative from the industrial community with an interest in the restructuring of the
electric utility industry;

{ii) one representative from the nonindustrial retail electric consumer sector;

(iii} one representative from organized labor;

{iv) one representative from the community comprising environmental and conservation interests:

(v) one representative o FROM A iow-income ceonsumers PROGRAM PROVIDER;

(vi) one representative of Montana’s Indian tribes; and
(vii) one representative of the electric power market industry.
(2) In case of a vacancy, a replacement must be selected in the manner of the original appointment.

(3} Legislative members are entitled 1o salary and expenses as pravided in section 5-2-302. Other

(4) The public service commission, legislative services division, and appropriate state agencies shall
provide staff assistance as requested by the committee,

{5) Transition advisory committee members must be appointed within 60 days of [the effective date
of this act] to an initial term expiring on December 31, 1999. Subsequent terms must be for up to 2 years
expiring on January 1 of odd-numbered years.

{6) The governor shall appoint a transition advisory committee presiding officer.

(7) The transition advisory committee on electric utility industry restructuring must dissolve on the
earlier of either the date that full transition to retail competition is compieted or December 31, 2004.

(8) The transition advisory committee shall provide an annual report on the status of electric utility
restructuring on or before November 1 to the governor, the speaker of the house, the president of the
senate and the commission.

(9) The transition advisory committee shall meet quarterly or as often as is necessary to conduct

its business.
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(10) The transition advisory committee shall analyze and report on the transition to effective
competition in the competitive electricity supply market. The annual report made in the year 2000 must
evaluate specifically the pitot programs for customers with loads under 1,000 kilowatts and must include
legislative recommendations, if it appears appropriate, about the best means to further encourage the
developmeént of customer choice and meaningful market accass for the benefit of smaller customers. The
annual report for the year 2000 must also address the need, if any, for additional consumer protection
including protection from abusive or anticompetitive practices.

{11) The criteria that the transition advisory committee must use to evaluate effective competition
in the electricity supply market include but are not limited to the following:

{a) the leve! of demand for power supply choice and the availability of market prices for smaller
customers;

(b) the existence of sufficient markets and bargaining power to the benefit of smaller customers and
the best means to encourage and support the development of sufficient markets;

(c) the level of interest among electricity suppliers and the opportunity for electricity suppliers to
serve smaller customers; and |

(d) the existence of the requisite technical and administrative support that enables smaller
customiers to have choice af electricity supply.

{12) The transition advisory committee shall recommend legislation if necessary to promote electric
dtility restructuring and retail choice of electricity suppliers.

{13) The transition advisory committee shall make recommendations to the governor, regarding the
implementation of statewide universal system benefits and universal energy bill assistance funds, in time
to allow for those funds to be created on or before January 1, 1999, This may include recommendations
regarding the assignment of an existing government agency or private nonprofit entity as the fund
administrator and administraticn guidelines for the fuhds including the means by which funds may be made
available for use.

{14} The transition advisory committee shall monitor and evaluate the universal system benefits
programs and comparable levels of funding for the region and make recommendations to the 58th
legislature to adjust the funding level provided for in [section 22] to coincide with the related activities of
the region at that time,

{16} On or before July 1, 2002, the transition advisory committee, in coordination with the
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commission, shall conduct a reevaluation of the ongoing need for universal system benefits programs and
annual funding requirements and shall make recommendations to the 58th legislature regarding the future
need for those programs. The determination must focus specifically on the existence of markets to provide
for any or all of the universal systemn benefits programs or whether other means for funding those programs
have developed. These recommendations may also address how future reevaluations will be provided for,
if necessary.

{16) On or before November 1, 2001, the transition advisory committee shall collect information
to determine whether Montana utilities or their affiliates have an opportunity to sell electricity to customers
outside of the state of Montana comparable to the opportunity provided pursuant to [sections 1 through
31] to utilities or their affiliates located outside the state of Montana. That information must be inciuded
in the report to the 58th legisiature.

{17) ON OR BEFORE NOVEMBER 1, 1998, THE TRANSITION ADVISORY COMMITTEE SHALL

MAKE RECOMMENDATIONS TO THE GOVERNOR AND THE LEGISLATURE REGARDING THE PROVISION

OF LOW-INCOME ENERGY ASSISTANCE PROGRAMS IN MONTANA BY ALL ENERGY PROVIDERS.

NEW SECTION. Section 30. Tax revenue analysis. (1) The revenue oversight committee, as

provided for in 5-18-102, shall analyze the amount of state and local tax revenue derived from previously
requlated electricity suppliers that will enter the competitive market and report to the legistature annually
on how revenue to the state or local government is changed by restructuring and competition.

(2} On or before November 30, 1998, the revenue oversight committee shall recommend legislative
changes, if any, to address the establishment of comparable state and local taxation burdens on all market
participants in the supply of electricity. Any legislation recommended by the revenue oversight committee

should place comparable state and local taxation burdens upon all market participants.

NEW SECTION. Section 31. Transition costs financing. (1) A utility may, after July 1, 1997, apply
to the commission for a determination that certain transition costs may be recovered through the issuance

of transition bonds. IF_ TRANSITION BONDS ARE ISSUED, COST SAVINGS ASSOCIATED WITH AND

RESULTING FROM THE BONDS MUST BENEFIT CUSTOMERS. After the issuance of a financing order, the

utility retains sole discretion regarding whether to sell, assign, or otherwise transfer or pledge transition
property or ta cause the transition bonds to be issued, including the right to defer or postpone the sale,
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assignment, transfer, pledge, or issuance. |F TRANSITION BONDS ARE NOT ISSUED WITHIN 4 YEARS OF

THE ISSUANCE OF THE FINANCING ORDER, THE FINANCING ORDER MUST TERMINATE. THE UTILITY

MAY APPLY FOR AN EXTENSION OR RENEWAL OF A FINANCING ORDER.

(2) (a} The commission may issue financing orders in accordance with this section to facilitate the
recovery, reimbursement, financing, or refinancing of transition costs and the acquisition of transition
property. A financing order may be adopted only upon the application of a utility and may only become
effective in accordance with its terms after the utility files with the commission the utility's written consent
to all terms and conditions of the financing order. A financing order may specify how amounts collected
from a customer are allocated between fixed transition amounts and other charges.

{b) A financing order must include, without limitation, a procedure for the expeditious approval by
the commission of periodic adjustments to fixed transition amounts included in the order to ensure recovery
ot all transition costs and the costs of capital associated with the proposed recovery, reimbursement,
financing, or refinancing of transition costs and the acquisition of transition property including the costs
of issuing, servicing, and retiring the transition bonds contemplated by the financing order. THE ORDER

MUST SET FORTH THE TERM OVER WHICH THE TRANSITION BONDS ARE TO BE PAID, BUT THOSE

TERMS MAY NOT EXCEED 20 YEARS. These adjustments may not impose fixed transition amounts upon

customer classes that were not subject to the fixed transition amounts in the pertinent financing order.
{3) (a) Notwithstanding any other provision of law, and except as otherwise provided in this section
with respect to transition property that has been made the basis for the issuance of transition bonds AND

UPON THE ISSUANCE OF TRANSITION BONDS, the financing orders and the fixed transition amounts must

be irrevocable.

(b) The IF TRANSITION BONDS HAVE BEEN ISSUED, THE commission may not by rescinding,

altering, or amending the financing order or otherwise:

{i} revalue or revise for ratemaking purposas the transition costs or the costs of recovering,
reimbursing, financing, or refinancing the transition costs and acquiring transition property;

(i) determine that the fixed transition amounts or rates are unjust or unreasonable; or

(i) in any way reduce or impair the value of transition property either directly or indirectly by taking
fixed transition amounts into account when setting other rates for the utility.

(c) The amount of revenue arising with respect to the transition property may not be subject to

reduction, impairment, postponement, or termination.
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{d) Except as otherwise provided in this section, the state pledges and agrees with the assignees
and pledgees of transition property and transition bongholders that the state may not limit or alter the fixed
transition amounts, transition property, financing orders, or any right under the obligations until the

obligations, together with the interest on the obligations are fully met and discharged. THE BOARD, AS

AGENT FOR THE STATE, IS AUTHORIZED TC INCLUDE THIS PLEDGE AND UNDERTAKING FOR THE

STATE IN THESE OBLIGATIONS.

{e) Notwithstanding any other provision of this section, the commission shall approve those
adjustments to the fixed transition amounts as may be necessary to ensure timely recovery of ali transition
costs that are the subject of the pertinent financing order and the costs of capital associated with the
recovery, reimbursement, financing, or refinancing of transition costs and acquiring transition property
including the costs of issuing, servicing, and retiring the transition bonds contemplated by the financing
order. The adjustments may not impose fixed transition amounts upon customer classes that were not
subject to the fixed transition amounts in the pertinent financing order.

(4) (a) Financing ordérs do not constitute a debt or liability of the state or of any political subdivision
of the state if issued through the board and do not constitute a pledge of the full faith and credit of the
state or any of the state’s political subdivisions if issued through the board. The financing orders are
payable solely from the funds provided under this section. The bonds and offering documents must contain

QN THEIR FACE a statement to the following effect:

payrort-ofthe—principal—of-or-interest—en-this—sacurity=— THIS BOND MAY NOT CONSTITUTE AN
INDEBTEDNESS OR A LOAN OF CREDIT OF THE STATE OF MONTANA OR ANY POLITICAL SUBDIVISION

QF THE STATE OF MONTANA WITHIN ANY CONSTITUTIONAL OR STATUTORY PROVISION. NEITHER

THE FULL FAITH AND CREDIT NOR THE TAXING POWER OF THE STATE OF MONTANA (S PLEDGED TO

THE PAYMENT QF THE PRINCIPAL CR INTEREST ON THIS BOND, AND NEITHER THE STATE OF

MONTANA NOR ANY POLITICAL SUBDIVISION OF THE STATE OF MONTANA 1S OBLIGATED, DIRECTLY,

INDIRECTLY, ORCONTINGENTLY, TO LEVY OR TO PLEDGE ANY FORM OF TAXATION ORTO MAKE ANY

APPROPRIATION FOR THE PAYMENT OF THIS BOND. THIS BOND 1S A LIMITED OBLIGATION OF THE

ISSUER, PAYABLE SOLELY QUT OF THE TRANSITION PROPERTY OR THE PROCEEDS OF THAT

PROPERTY SPECIFICALLY PLEDGED FOR ITS PAYMENT AND NOT OQTHERWISE.

(b) The issuance of bands under this section may not directly, indirectly, or contingently obligate
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the state or any political subdivision of the state to levy or to pledge any form of taxation or to make any
appropriation for bond payment.

(6) The commission shall establish procedures for the expeditious processing of applications for
financing orders, including the approval or disapproval of applications within 120 days after a utility submits
a complete application. The commission shall provide in any financing order for a procedure for the
expeditious approval by the commission of periodic adjustments to the fixed transition amounts that are
the subject of the pertinent financing order pursuant to subsection (2). The commission shal! determine
an each anniversary of the issuance of the financing order and at additional intervals as may be provided
for in the financing order whether the adjustments are required and shall pravide for the adjustments, if
required, to be approved within 60 days of each anniversary of the issuance of the financing order or of
each additional interval provided for in the financing order.

(6) Fixed transition amounts become transition property when and to the extent that a financing
order authorizing the fixed transition amounts has become effective in accordance with subsection (2), and
the transition property must thereafter continuously exist as property for all purposes with all of the rights
and privileges of [sections 1 through 31] for the period and to the extent provided in the financing order
or until the transition bonds are paid in full including all principal, interest, premium, costs, and arrearages
on the transition bonds.

{7) Transition bonds may be issued upon commission approval in the pertinent financing order.
Transition bonds must specify that they do not provide recaurse to the credit or any assets of the utility,
other than the transition property as specified in the pertinent financing order.

(8) {a) A utility may sell, assign, or transfer all or portions of the utility’s interest in transition
property to an assignee. A utility or an assignee may further sell, assign, or transfer the utility’s interest
in that transition property to one or more assignees in connection with the issuance of transition bonds to
the extent approved in the pertinent financing order.

{b) A utility or an assignee may pledge transition property as collateral for transition bonds to the
extent approved in the pertinent financing order and may provide for a security interest in the transition
property as provided in this section.

(c) Transition property may be sold, assigned, or transferred for the benefit of:

(i) transition bondholders in connection with the exercise of remedies upon a default; or

(i) any person acquiring the transition property after a sale, assignment, or transfer pursuant to this
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section.

{9) {a) To the extent that any interest in transition property is sold, assigned, transferred. or pledged
as collateral, the commission shall authorize the utility to contract with any assignee so that the utility will,
subject to the utility’s rights under subsection (18):

(i} cantinue to operate thé utitity’s system and to provide service to the utility’s customers;

{ii} collect amounts in respect of the fixed transition amounts for the benefit and account of the
assignee; and

' (iii) account for and remit these amounts to or for the account of the assignee.

{b) Contracting with the assignee in accordance with the commission’s authorization may not impair
or negate the characterization of the sale, assignment, transfer, or pledge as a true sale, an ahsolute
assignment or transfer, or a grant of a security interest, as applicable.

{10} Notwithstanding any other provision of law, any provision under this section or under a
financing order requiring that the commission take or refrain from taking action with respect to the subject
matter of a financing order binds the commission and any Successor COmMmission Or agency exercising
functions similar to the commission, and the commission or any successor commission or agency may not
rescind, alter, or amend that requirement in a financing order,

(11} A pledge or any other security interest in transition property is valid, is enforceable against the
pledgor and third parties, including judgment lien creditors, subject only to the rights of any third parties
holding security interests in the transition property perfected in the manner described in this section, and
attaches only when all of the following have taken place:

{a) the commission has issued the financing order authorizing the fixed transition amounts included
in the transition property;

(b} value has been given by the pledgees of the transition property; and

(c) the pledgor has signed a security agreement or other financing-related agreement covering the
transition property.

{12} {a) A valid and enforceable security interest in transition property is pertected only when it has

afttached and when a financing statement has been filed with the semmiesion SECRETARY OF STATE in

accordance with procedures that the semmission SECRETARY OF STATE may establish. The financing

statement must name the pledgor of the transition property as debtor and identify the transition property.
{n) Any description of the transition property is sufficient if the description refers to the financing
Legislari
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order creating the transition property.

(c) The commission may require other filings with respect to the security interest in accordance with
procedures the commission may establish, except that these filings may not affect the perfection of the
security interest.

{13) A perfected security interest in transition property is a continuously perfected security interest
in all revenue and proceeds arising with respect to the transition property, whether or not the revenue or
praceeds have accrued. Conflicting security interests must rank according to priority in time of perfection.
Transition property constitutes property for all purposes, inctuding for contracts securing transition bonds,
whather or not the revenue and proceeds arising with respect to the transition property have accrued.

{14) (a) Subject to the terms of the security agreement covering the transition property and the
rights of any third parties halding security interests in the transition property perfected in the manner
described in this section, the validity and relative priority of a security interest created under this section
is not defeated or adversely affected by:

{i) the commingling of revenue arising with respect to the transition property with other funds aof
the utility that is the pledgor or transferor of the transition property; or

(i} any security interest of any third party in a deposit account of that utility perfected under Title
30, chapter 9, part 3, into which the revenue is deposited.

{b) Subject to the terms of the security agreement, upon compliance with the requirements of this
section, a pledgee of the transition property has a perfected security interest in all cash and deposit
accounts of the utility in which revenue arising with respect to the transition property has heen commingled
with other funds, but the perfected security interest must be limited to an amount no greater than the
amount of the revenue with respect to the transition property received by the utility within 12 months
before any default under the security agreement or the institution of insolvency proceedings by or against
the utility, less payments from the revenue to the pledgees during that 12-maonth period.

(15) (a) If a default occurs under the security agreement covering the transition property, a pledgee
of the transition property, subject to the terms of the security agreement, has all rights and remedies of a
secured party upon default under Title 30, chapter 9, part 5, and is entitled to foreclose or otherwise
enforce the pledgee’s security interest in the transition property, subject to the rights of any third parties
holding prior security interests in the transition property perfected in the manner provided in this section.

{b) The commission may require in the financing order creating the transition property that in the
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event of default by the utility in payment of revenue arising with respect to the transition property, the
commission and any successor to the commission, upon the application by a pledgee or assignee of the
transition property and without limiting any other remedies available to the pledgees or transferees by
reason of the default shall order the sequestration and payment to the pledgee or assignee of the proceeds
of the transition property. An arder must remain in full force and effect notwithstanding any bankruptcy,
reorganization, or other insolvency proceedings with respect to the public utility or a debtor, pledgor, or
transferor of the transition property.

(¢} Any sum in excess of amounts necessary to pay principal, premium, if any, interest, costs, and
arrearages on the transition bonds and other costs arising under the security agreement must be remitted
to the debtor or to the pledgor as provided in the security agreement.

{16) (a) A transfer of transition property by a utility to an assignee or by the assignee to another
assignee that the parties have in the governing documentation expressly stated to be a sale or other
absolute transfer in a transaction approved or autharized in a financing order must be treated as an absolute
transfer of all of the transferor’s right, title, and interest, as in a true sale, and not as a pledge or other
financing of the transition property, other than for federal and state income and franchise tax purposes.

{b} Granting to transition bondholders a preferred right to revenue of the utility or the provision by
the utility or an assignee of other credit enhancement with respect to transition bonds may not impair or
negate the characterization of any transfer as a true sale, other than for federal and state incame and
franchise tax purposes.

{c) Notwithstanding the provisions of this subsection {16), for state tax purposes, a transfer must
be treated as a pledge or other financing unless the governing documentation or transfer specifically states
that transfer is intended to be treated otherwise. The characterization of the transfer as a true sale or other
absolute transfer in the governing documentation of a transfer is not intended to prejudice the
characterization of the transfer as a pledge ar other financing' for federal 1ax purposes.

{17) A sale, assignment, ar other transfer of transition property may only be considered perfected
as against any third persen, including any judiciat lien creditor, when both of the following have taken piace:

{a) the financing order authorizing the fixed transition amounts included in the transition property
has become effective in accordance with subsection {2); and

{b) an assignment of the transition property, in writing, has been executed and delivered to the

transtferee.
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{18} (a) As between bona fide assignees of the same right for value without notice, the assignee
first filing a financing statement with the commission in accordance with procedures that the commission
may establish has priority. The financing statement must name the assignor of the transition property as
debtor and must identify the transition property. Any description of the transition property is sufficient if
the description refers to the financing order creating the transition property. The commission may require
the assignor or the assignee to make other filings with respect to the transfer in accordance with
procedures that the commission may establish, but these filings may not affect the perfection of the
transfer.

{b}) Any successor to the utility, whether pursuant to any bankruptcy, recrganization, or other
insolvency proceeding or pufsuant to any merger, sale, or transfer, by operation of law, or otherwise, shall
perform and satisfy alf obligations of the utility pursuant to this section in the same manner and to the same
extent as the utility, including but not limited to collecting and paying to the assignee or pledgee, as the
case may be, revenue arising with respect to the transition property sold, assigned, transferred, or pledged
to secure transition bonds.

{19) Transition property or any right, title, or interest of a utility, assignee, or pledgee described in
the definition of transition property, whether before or after the issuance of a financing order, does nat
constitute an account or general intangibles under 30-9-106. Any right, title, or interest pertaining to a
financing order, including the interest pertaining to a financing order, along with the associated transition
property and any revenue, collections, claims, payments, money, or proceeds of or arising from fixed
transition amounts pursuant to the financing order, may not be considered proceeds of any right, title, or
interest other than in the order and the transition property arising from the order.

{20} The lien under this section is enforceable against the pledgor and all third parties, including
judicial lien creditors, subject only to the rights of any third parties holding security interests in the transition
property previously perfected in the manner described in this section if value has been given by the
purchasers of transition bonds. A perfected lien in transition property is a continuously perfected security
interest in all revenue and proceeds arising with respect to the associated transition property, whether or
not revenue has been accrued, Transition property constitutes property for the purposes of contracts
securing transition bonds, whether or not the refated revenue has accrued. The lien created under this
section is perfected and ranks before any lien, including any judicial lien, that subsequently attaches to the

transition property, to the fixed transition costs, and to the financing order and any rights created by the

{ Legislative

‘-\ﬁiﬁn - 34 - SB 390



55th Legislature ' S$B0390.02

—

[ B (o s I & /S N S

WO RN N R NN NN e a2 s e
[ T 7= T« - B R o B & L I 2 N = = T = - N N o> B A N N S

arder or any proceeds of the order. The relative priority of a lien created under this section is not defeated
or adversely affected by changes to the financing order or to the fixed transition amounts payable by any
customer.

(21) The commission shall establish and maintain a separate system of records to reflect the date
and time of receipt of ali filings made under this section and may provide that transfers of transition
property to an assignee be filed in accordance with the same system.

{22} Any sale, assignment, or other transfer of transition property or any pledge of transition
property is exempt from any state or local sales, income, transfers, gains, receipts, or similar taxes.

(23) The transition bonds issued under [sections 1 through 31] are exempt from the provisions of
Title 30, chapter 10, but copies of ail prospectus and disclosure documents must be deposited for public
ingpection with the state securities commissioner.

{24) The granting, perfection, and priority of security interests with respect to transition property

and the proceeds thereof are governed by this section rather than Title 30, chapter 9.

Section 32. Section 15-6-137, MCA, is amended to read:

"15-6-137. Class seven property -- description -- taxable percentage. (1) Class seven property
includes:

{a) all property used and owned by persons, firms, corporations, or other organizations that are
engaged in the business of furnishing telephone communications exclusively to rural areas or to rural areas
and cities and towns of 800 persons or less;

(b} all property owned by cooperative rural electrical and cooperative rural telephone associations
that serve less than 95% of the electricity consumers or telephone users within the incorporated limits of

a city ar town, except rural electric cooperative properties described in 15-6-141(1)(a);

{c} electric transformers and meters; electric light and power substation machinery; naturai gas
measuring and regulating station equipment, meters, and compressor station machinery owned by
noncentrally assessed public utilities; and tools used in the repair and maintenance of this property.

(2) Te qualify for this classification, the average circuit miles for each station on the telephone
communication system described in subsection (1){b] must be more than 1 mile.

{3) Class seven property is taxed at 8% of its market value."
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Section 33. Section 15-6-141, MCA, is amended to read:

"15-6-141. Class nine property -- description -- taxable percentage. (1) Class nine property
includes:

{a) centrally assessed electric power companies’ allocations, including, if congress passes legisiation
that allows the state to tax property owned by an agency created by congress to transmit or distribute
electrical energy, allocations of properties canstructed, owned, or operated by a public agency created by
the congress to transmit or distribute electric energy produced at privately owned generating facilities ¢,

not including rural electric cooperativesy. However, preperties—ef rural electric sooperativas
COQPERATIVES' PROPERTY USEDFOR THE SOLE PURPOSE OF serving CUSTOMERS REPRESENTING less

than 95% of the_electric consumers located within the incorporated limits_of a city or town_of more than

3,600 persons in which a centrally assessed electric power company also owns property are IS included.

(b} allocations for centrally assessed natural gas companies having a major distribution system in
this state; and

(c) centrally assessed companies’ allocations except:

(i} electric power and natural gas companies’ property,

(i} property owned by cooperative rural electric and cooperative rural telephone associations and
classified in class five;

{iii) property owned by organizations providing telephone communications to rural areas and
classified in class seven;

{iv) railroad transportation property included in class twelve; and

{v) airline transportation property included in class twelve.

{2} Class nine property is taxed at 12% of market_value."

Section 34. Section 69-5-101, MCA, is amended to read:

"69-5-101. Short title. This part ehall-be is known and may be cited as the "Territorial Integrity
Act e-3873"."

Section 35. Section 69-5-102, MCA, is amended to read:

"69-5-102. Definitions. When used in this part, the following definitions apply:
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rerderad: "Agreement” means a written agreement between two or more electric facilities providers that

identifies the geographical area to be served exclusively by each electric facilities provider that is a party

to_the agreement and any terms and conditions pertinent to the agreement.

{2) "Electric cooperative” means a rural electric cooperative organized under Title 35, chapter 18,

or a foreign corporation admitted thereunder to do business in Montana.

{3} "Electric supplier facilities provider” means any elestrical utility and-any-eleciric-cooperative that

provides electric service facilities to the public.

(4} "Electric service facilities” means any distribution or transmission system or related facility

necessary to provide electricity to_the premises, including lines.

44(8) "Electric utility” means a person, firm, or corporation other than an electric cooperative

whish-furnichas—alectrical that provides electric service facilities to the public.

{6) "Line" means any electric supply conductor eperating-at-a-nominal-voltagelevelof34.600-volts
orless—measured-phase-te-phasa.
(7} "Premises" means a building, residence, structure, or facility to which elestrisity-isbeing electric

service facilities are provided or is are to be furnighed:-provided—that installed; however, two or more

buildings, structures, or facilities whieh that are tocated on one tract or contiguous tracts of land and that
are utitized used by one electric consumer for farming, business, commercial, industrial, institutional,
governmental, or trailer court purposes shall must together constitute one premises, except that any eush
building, structure, or facility, other than a trailer court, ehall may not, together with any other building,
structure, or facility, constitute cne premises if the electric service to it is separately metered and the
charges for sush that service are calculated independently of charges for service to any other buiiding,
structure, or facility.

(8} "Utility" means a public utility requlated by the commission pursuant to Title 69, chapter 3, or

a utility qualifying as an electric cooperative pursuant to Title 36, chapter 18."
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Section 36. Section 69-5-104, MCA, is amended to read:

“69-5-104. Continuation of service electric service facilities to existing consumers. Every Each

electric supplier service facilities provider shall-have has the right to serve provide electric service facilities

to all premises being served by it or to which any of its facilities are attached on Febraary—1—3871 [the

effective date of this act]."

Section 37. Section 69-5-105, MCA, is amended to read:
"69-5-105. Service to new consumers. (1) Subject to 68-b-108 this part, the electric suppler

facilities provider having a line nearest the premises, as measured in accordance with subsection {2}, shall

serve provide electric service facilities to the premises initially requiring service after Febraary+-1+87+ [the

effective date of this act], which creates a rebuttable presumption that the nearest line is the least-cost

electric service facility to the new customer. However, a customer or another electric facilities provider

may rebut the presumption, and another electric facilities provider may provide the electric service facilities

if it can do so at less cost.

{2) All measurements under this part shalt must be made on the shortest straight line which that

can be drawn from the conductor nearest the premises to the nearest permanent portion of the premises.

(3) M the electric facilities providers are unable to reach agreement as to which electric facilities

provider can provide electric service facilities at least cost, an independent caonsultant engineer_aqgreeable

to both electric facilities providers or, in the event of failure of the electric facilities providers to agree on

a consultant engineer, an independent consultant engineer selected by the district court having jurisdiction,

as_provided in 63-5-110, shall determine which electric facilities provider can extend its lines to the

consumer at the least cost. The cost of those engineering services must be paid equally by the electric

facilities providers involved."

Section 38. Section 69-5-106, MCA, is amended to read:

"69-5-106. Servica Electric service facilities to industrialor commercialpremices large customers.
{1) An electric utility has the right to furnish electric service facilities to any irdustrial-grcommarcial
premises if the estimated connected load for full plant operation at eueh-industrial-or-cemmarcial the
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premises will be 400 kilowatts or larger within 2 years from the date of initial service previded sueh and
if the eiectric utility can extend its kres facilities to such-ndusiral-orcommersial the premises at less cost
to the electric utility erthe—ipdustrial-or—sommeorsial-custemer than the electric cooperative cost. The

estimated connected load shalt must be determined from the plans and specifications prepared for

construction of the premises or, if sueh an estimate is not available, shall must be determined by agreement

of the electric suppher facilities provider and the customer. The fact that the actual connected load after

2 years from the date of initial service is less than 400 kilowatts does not affect the right of the electric

supphier facilities provider initially providing electric service facilities to continue 1o provide electric service

tacilities to sweh the premises.

(2) An independent consultant engineer agreeable to both electric suppliers facilities providers or,

in the event of failure of the electric supphers facilities providers to agree on a consultant engineer, an

independent consultant engineer selected by the district ¢court having jurisdiction, as provided in 69-5-110,

shall determine which electric suppler facilities provider can extend its Hres—te-the-cersumer facilities at

the least cost to the utility. The cost of sueh those engineering services shall must be paid equally by the

electric suppliors facilities providers involved.

Section 39. Section 69-5-107, MCA, is amended to read:
"69-5-107. Sexvice-to-properiy-owned-by-eloctricsupplier Customer-owned facilities. Nothing-in

property-owned-by-the-slestricsupplier- This part may not limit a customer’s right to construct, own, or

operate electric service facilities for the customer’s own use, and construction, ownership, or use may not

cause the customer to be considered a utility. A customer may not duplicate existing electric_service

facilities."

Section 40. Section 69-5-108, MCA, is amended to read:
"69-5-108. Agreements between electric suppliere—as—to—service—areas facilities providers.
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that identify the geographical area to be exclusively served by each electric facilities provider that is party

to the agreement, overriding the provisions of 69-5-105 and 69-5-107. If an agreement is approved by the

commission pursuant to this part, the agreement is valid and hinding on all electric facilities providers and

all customers, except those provided for in 69-5-1086."

Section 41. Section 69-5-109, MCA, is amended to read:

"69-5-109. Special provisions for annexed areas. With—re5pesct-to—servico—in—areas—which—are

11921 (1) Electric facilities providers providing electric service facilities in or_near areas that are

incorporated municipalities having a population in excess of 3,500 persons and having annexed areas since

1985 or having _existing municipal planning zones on [the effective date of this act] shall enter into

agreements dividing the annexed and planning zone areas into exclusive service territories and shall submit

the agreements to the commission for approval, pursuant to this part.

{2) The agreements do not apply to electric service facilities with loads of 400 kilowatts or greater.

Agreements must be based on the location of facilities in place on [the effective date of this act].

(3) If electric facilities providers have failed to negotiate agreements within 1 year from the

leffective date of this act], the commission shall divide the annexed and planning zone areas into exclusive

service territories, using the considerations pursuant to [section 44].

(4} Until agreements are final, electric service faciiities to new customers will be provided pursuant

to 69-5-105."

Section 42. Section 69-5-110, MCA, is amended to read:
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"69-5-110. Jurisdiction of district courts over disputes. The district courts of the county or
counties within which the premises or lines invoived in any dispute are located shall have jurisdiction under

this part over all electric suppliers facilities providers subject to the-provisions-thereot this part.”

Section 43. Section 69-5-111, MCA, is amended to read:

"69-5-111. Judicial remedies. (1) Whenever it-shall-appearthat-any an electric supplier facilities
provider is failing or omitting or about to fail or omit to do anything required of it by this part or is doing
or is about to do anything or to permit anything to be done contrary to or in violation of this part, ary the

electric supplier facilities provider affected thereby-shal-have-tharightte may file a complaint in the district

court briefly setting forth the acts or omissiaons complained of and requesting an injunction,

(2} If an affidavit showing that grounds exist therefer that an electric_facilities provider is in

violation of this part is filed with the complaint, a temporary restraining order shal must be issued without

notice. A copy of the temparary restraining order, complaint, and affidavit ehall must be served upon the
defendant, together with an order to show cause why the temporary restraining order should not be made
permanent, within 5 days after issuance of the temporary restraining order. The hearing on the order to
show cause must be held at a date specified thersin in the order—whish-shall and may not be more than
10 days after service thereat of the order and shall must take precedence over all matters pending before
the district court. A judgment making the injunction permanent or dissolving the temporary restraining aorder
theretefore that was issued and dismissing the complaint must be made retlaterthan before 10 days after
the hearing on the order to show cause.

{3) Any party aggrieved by the order may appeal to the supreme court of Montana by filing a notice
of appeal in the district court within 20 days from entry of the order. The appeal must be perfected within

20 days thereafter after filing the notice of appeal and shal must take precedence over all matters pending

before the supreme court of Montana."

NEW SECTION. Section 44, Commission jurisdiction over agreements. {1) All agreements between
electric facilities providers must be submitted to the commission for approval. Each agreement must clearly
identify the gecgraphical area to be served by each electric facilities provider. The submission must include:

{(a) a map and a written description of the area; AND

(b} the terms and conditions pertaining to the implementation of the agreement;.
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(2) WHENEVER AN AGREEMENT INVOLVES THE EXCHANGE OR TRANSFER OF CUSTOMERS

WITHIN SERVICE TERRITORIES, THE FOLLOWING MUST ALSO BE INCLUDED WITH THE AGREEMENT

SUBMISSION:

+64{A) the number and class of customers to be transferred;

ta4{B) assurance that the affected customers have been contacted and have received a written
explanation of the difference in rates; and

+e}(C) information with respect to the degree of acceptance by affected customers, such as the
number in favor of and those opposed to the transfer.

+2}43) In approving agreements, the commission shall consider but not be limited to consideration
of; |

(a) the reasonable likelihood that the agreement, in and of itself, will not cause a decrease in the
reliability of electric service to the existing or future ratepayers of any electric facilities provider party of
the agreement; and

(b} the reasonable likelihood that the agreement will eliminate existing or potentially uneconomic
duplication of electric service facilities.

{31(4) An agreement approved by the commission is valid and enforceable, and except as provided
in 69-5-106, an electric facilities provider may not offer, construct, or extend electric service facilities into
an exclusive territory.

{4318} The commission shall state its findings and conclusions for approving or disapproving an
agreement and shall render a decision within 90 days of receipt of the agreement. TheAeiectric faciiities
providers submitting the agreement to the commission shall act according to the agreement until a decision
is rendered.

$8}(6) Upon approval of the agreement, any modification, changes, or corrections to this agreement

must be approved by the commission.

647} The commission may promulgate rules to administer this part consistent with the

requirements of this part.

NEW SECTION. Section 45. Repealer. Section 69-5-103, MCA, is repealed.

NEW SECTION. Section 46. Saving clause. [This act] does not affect rights and duties that
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matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

actl.

NEW SECTION. Section 47. Severability. If a part of {this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 48, Codification instructions. (1) {Sections 1 through 31] are intended

10 be codified as an integral part of Title 69, and the provisions of Title 69 apply to [sections 1 through 31].
{2) [Section 44] is intended to be codified as an integrai part of Title 69, chapter 5, part 1, and the

provisions of Title 69, chapter 5, part 1, apply to [section 44].

NEW SECTION. Section 49. Effective date. [This act} is effective on passage and approval.

-END-
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SENATE BILL NO. 390
INTRODUCED BY THOMAS, QUILICI, HARP, BERGSAGEL, SLITER, MOLNAR, BEAUDRY, MASOLD,
GRINDE, MAHLUM, MENAHAN, DEVLIN, SHEA, CHRISTIAENS, SIMPKINS, STANG, DEPRATU,

L. TAYLOR, HARRINGTON, BOOKOUT-REINICKE, STORY, OHS, PAVLOVICH, DEVANEY, JABS,
REHBEIN, KEATING, TOEWS, TROPILA, ORR, FOSTER, LYNCH, GALVIN, MCCARTHY, BECK, RYAN,
EMERSON, KITZENBERG, DEBRUYCKER, HERTEL, MILLS, GRADY, HALLIGAN, M. TAYLOR,
GROSFIELD, WILSON, NELSON, CLARK, TASH, BISHOP, BENEDICT, SPRAGUE, COLE, MOHL, ELLIS,
JENKINS, KOTTEL, WYATT, DENNY

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY ESTABLISHING RESTRUCTURING REQUIREMENTS
FORMONTANA'SELECTRICUTILITY INDUSTRY; PROVIDINGCUSTOMERCHOICE; GENERALLY REVISING
THETERRITORIALINTEGRITY LAWS; REMOVING CERTAINRURAL ELECTRIC COOPERATIVE PROPERTIES
FROM CLASS SEVEN PROPERTY; INCLUDING CERTAIN RURAL ELECTRIC COOPERATIVE PROPERTIES
IN CLASS NINE PROPERTY; AMENDING SECTIONS 15-6-137, 15-6-141, 62-6-101, 69-5-102, 69-5-104,
69-5-105, 69-5-106, 69-5-107, 69-56-108, 69-5-109, 69-5-110, AND 69-5-111, MCA; REPEALING
SECTION 69-5-103, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required because this bill provides the public service commission with

rulemaking authority.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1 through 31] may be cited as the "Electric Utility

industry Restructuring and Customer Choice Act".

NEW SECTION. Section 2. Legislative findings and policy. The legisiature finds and declares the
following:
(1) The generation and sale of electricity is becoming a competitive industry.

{2) Montana customers should have the freedom to choose their supplier of electricity and related
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services in a competitive market as soon as administratively feasible. Affording this opportunity serves the
public interest.

{3) The financial integrity of electrical utilities should be fostered WHILE RECOGNIZING THE

INTERESTS QF MONTANA CONSUMERS.

{4} The pubiic interest requires the continued protection of consumers through:
{a) licensure of electricity suppliers;

{b) provision of information t0 consumers regarding electricity supply service;
{c) provision of a process for investigating and resolving Compla-ints;

{d) continued funding for public purpose programs for:

(i} cost-effective local energy conservation;

(ii} low-income customer weatherization;

(iii} renewable resource applications;

{iv} research and development programs related to energy conservation and renewables;
(v) market transformation; and

(vi) low-income energy bill assistance;

(e) assurance of service reliability and quality; and

{(f) prevention of anticompetitive and abusive activities.

NEW SECTION. Section 3. Definitions. As used in [sections 1 through 311, unless the context

requires otherwise, the following definitions apply:

(1) "Aggregator” or "market aggregator” means an entity, licensed by the commission, that
aggregates retail customers and purchases electric energy and takes title to electric energy as an
intermediary for sale to retail customers.

{2) "Assignee” means any entity, including & carporation, partnership, board, trust, or financing
vehicle, to which a utility assigns, sells, or transfers, other than as security, all or a portion of the utility’s
interest in or right to transition property. The term also includes an entity, corporation, public authority,
partnership, trust or financing vehicle, to which an assignee assigns, sells, or transfers, other than as
security, the assignee’s interest in or right to transition property.

(3) "Board” means the board of investments created by 2-15-1808.

{4} "Broker” or "marketer" means an entity, licensed by the commission, that acts as an agent or
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intermediary in the sale and purchase of electric energy but that does not take title to electric energy.
(5) "Cooperative utility" means:
(a) a utility qualifying as an electric cooperative pursuant to Title 35, chapter 18
{b) an existing municipal ELECTRIC utility as of {the effective date of this act]; or
{c) a federally owned and locally managed efectric utility in the state of Montana that is operated
under contract between a federally recognized Indian tribe and the United States.

(6} "Customer” or "consumer” means a retail electric customer or consumer. THE UNIVERSITY OF

MONTANA, PURSUANT TO 20-25-201{1}, AND MONTANA_ STATE UNIVERSITY, PURSUANT TO

20-25-201(2), ARE EACH CONSIDERED A SINGLE RETAIL ELECTRIC CUSTOMER OR CONSUMER WITH

A SINGLE INDIVIDUAL LOAD.

{7} "Distribution facilities" means those facilities by and through which electricity is received from
a transmission services provider and distributed to the customer and that are controlled or operated by a
distribution services provider,

(8) "Distribution services provider” means a person controlling or operating distribution facilities for
distribution of electricity to the public.

(9) "Electricity supplier” means any persan, including aggregators, market aggregators, brokers, and
marketers’ offering to sell electricity to retail customers in the state of Montana.

{10} "Financing order” means an order of the commission adopted in accordance with [section 31]
that authorizes the imposition and collection of fixed transition amounts and the issuance of transition
bonds. '

(11) (a) "Fixed transition amounts” means those nonbypassable rates or charges, including but not
limited to:

() distribution;

{ii) connection;

(iii} disconnection; and

(iv) termination rates and charges that are authorized by the commission in a financing order to
permit recovery of transition costs and the costs of recovering, reimbursing, financing, or refinancing the
transition costs and acquiring transition property through a plan approved by the commission in the
financing order, including the costs of issuing, servicing, and retiring transition bonds.

{b) If requested by the utility in the utility’s application for a financing order, fixed transition
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amounts must inciude nonbypassable rates or charges to recover federal and state taxes in which the
transition cost recovery period is modified by the transactions approved in the financing order.

(12} "Functionally separate” means a utility's separation of the utility’s electricity supply,
transmission, distribution, and unregulated retail energy services assets and operations.

(13) "Local governing body"” means a local board of trustees of a rural electric cooperative.

(14) "Low-income customer" means those energy consumer households and families with incomes
at or below industry-recognized levels that qualify those consumers for low-income energy-related
assistance.

{15) "Nonbypassable rates or charges” means rates or charges approved by the commission
imposed by ON a customer to pay the customer’s share of transition costs or universal system benefits
program costs even if the customer has physically bypassed either the utility’s transmission or distribution
facilities.

{16) "Pilot program” means a program using a representative sample of residential and small
commercial customers to assist in developing and offering customer choice of electric supply for all
residential and commercial customers.

(17} "Public utility” means any electric utility regulated by the commission pursuant to Title 69,
chapter 3, on [the effective date of this act], including the public utility’s successors or assignees.

(18) "Transition bondhoider” means a holder of transition bonds including trustees, collateral
agents, and other entities acting for the benefit of that hoider.

{19} "Transition bonds" means any bond, debenture, note, interim certificate, collateral, trust
certificate, or other evidence of indebtedness or ownership ISSUED BY THE BOARD OR_OTHER

TRANSITION BONDS ISSUER that is secured by or payable from fixed transition amounts or transition

property. Proceeds from transition bonds must be used to recover, reimburse, finance, or refinance
transition costs and to acquire transition property.

{20) "Transition charge™ means a nanbypassable rate or charge to be imposed on a customer to pay
the customer’s share of transition costs.

(21) "Transition cost recovery period” means the period beginning on July 1, 1998, and ending
when a utility customer does not have any liability for payment of transition costs.

(22) "Transition costs” means:

{a) a public utility's net verifiable generaﬁon-related and electricity supply costs, including costs
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of capital, that become unrecoverable as a result of the implementation of [sections 1 through 31] or of

federal law requiring retail open access or customer choice,
{b) those costs that include but are not limited to:
(i} regulatory assets and deferred charges that exist because of current regulatory practices and ¢an

be accounted for up to the effective date of the commission’s final order regarding a public utility's

transition plan AND CONSERVATION INVESTMENTS MADE PRIOR TO UNIVERSAL SYSTEM BENEFITS
CHARGE IMPLEMENTATION; i

(it} nonutility and utility power purchase contracts, including qualifying facility contracts;
{iii} existing generation investments and supply commitments or other obligations incurred before

[the effective date of this act] AND COSTS ARISING FROM THESE INVESTMENTS AND COMMITMENTS;

liv) the costs associated with apy renegotiation or buyout of the existing nonutility and utility power
purchase contracts, including qualifying facilities and all costs, expenses, and reasonable fees related to
issuing transition bonds; and

{v) the costs of refinancing and retiring of debt or equity capital of the public utility and associated
federal and state tax liabilities or other utility casts for which the use of transition bonds would benefit
customers.

(23) "Transition period” means the period beginning on July 1, 1998, and ending on July 1, 2002,
unless otherwise extended pursuant to [sections 1 through 31], during which utilities may phase in
customer choice of electricity suppfier.

(24) "Transition property” means the property right created by a financing order including without
limitation the right, title, and interest of a utility, assignee, or other issuer of transition bonds to all revenue,
collections, claims, payments, money, or proceeds of or arising from or constituting fixed transition
amounts that are the subject of a financing order including those nonbypassable rates and other charges
and fixed transition amounts that are authorized by the commission in the financing order to recover
transition costs and the costs of recovering, reimbursing, financing, or refinancing the transition costs and
acquiring transition property including the costs of issuing, servicing, and retiring transition bonds. Any
right that a utility has in the transition property before the utility’s sale or transfer or any other right created
under this section or created in the financing order and assignable under [sections 1 through 31| or
assignable pursuant to a financing order is only a contract right.

{25) "Transmission facilities" means those facilities that are used to provide transmission services
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as determined by the federal energy rggulatory commission and the commission,

(26) "Transmission services provider” means aperson controlling or operating transmission facilities.

{27) "Universal system benefits charge" means a nonbypassabie rate or charge t6 be imposed on
a customer to pay the customer’s share of universal system benefits program costs.

(28) "Universal system benefits programs” means public purpose programs for:

{a) cost-effective local energy conservation;

{b) low-income customer weatherization;

{c) renewable resource applications, incfuding those that capture unique social and energy system
benefits or provide transmission and distribution system benefits;

{d) research and development programs related to energy conservation and renewables;

{e} market transformation designed to encourage competitive markets for public purpose programs;
and

{f) iow-income energy bill assistance as—approved-by-the-commission,

{29) "Utility” means any public utility or cooperative utility.

NEW SECTION. Section 4. Pilot programs. (1) Except as provided in [sections 5(4} and 20],

beginning July 1, 1998, utilities shall conduct pilot programs using a representative sample of their
residential and small commercial customers. A report describing and anaiyzing the results of the pilot
pragrams must be submitted to the commission and the transition advisory committee established in
[section 29] on or before July 1, 2000.

{2} Utilities shall use pilot programs to gather necessary information to determine the most effective
and timely options for providing customer choice. Necessary information includes but is not limited to:

(a) the level of demand for electricity supply chaice and the availability of market prices for smaller
customers;

{b) the best means to encourage and support the development of sufficient markets and bargaining
power for the benefit of smaller customers;

(c) the electricity suppliers’ interest in serving smaller customers and the opportunities in providing
service to smaller customers; and

(d) experience in the broad range of technical and administrative support matters invoived in

designing and delivering unbundled retail services to smaller customers.
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NEW SECTION. Section 5. Public utility -- transition to customer choice -- waiver. (1} A public

utility shall, except as provided in this section, adhere to the following deadlines:
{a) On or before July 1, 1998, all customers with individual loads greater than 1,000 kilowatts and

for loads of the same customer with individual loads at a meter greater than 300 kilowatts that aggregate

to 1,000 kilowatts or greater must have tha opportunity to choose an electricity supplier.

{b) Subject to subsection (2}, and as soon as is administratively feasible but before July 1, 2002,
all other public utility customers must have the opportunity to choose an electricity supplier.

{2) (a) Except as provided for in subsection (3}, the commission may determine that additional time
is necessary for customers identified in subsection {(1}(b}; however, the implementation of full customer
choice may not be delayed beyond July 1, 2004,

(b} A determination by the commission that additional time is necessary for subsection (1)(b}
customers must be made at least 60 days in advance of the scheduled date and must be based on one or
more of the following considerations:

(i) implementation would not be administratively feasible;

(i) implementation would materially affect the reliability of the electric system; or

{it) Montana customers or electricity suppliers wouid be disadvantaged due to lack of a competitive
electricity supply market.

{3) Except as provided in [section SECTIONS 22 AND 34 THROQUGH 441, a public utility currently

doing business in Montana as part of a single integrated multistate operation, no portion of which lies within
the basin of the Columbia River may:

{a} defer compliance with thissestien [SECTIONS 1 THROUGH 31] until a time that the public utility

can reasonably implement customer choice in the state of the public utility’s primary service territory except
that the public utility shall file a transition plan pursuant to {section 8] to provide transition to customer
choice on or before July 1, 2002, and must have completed the transition period to customer choice by
July 1, 2006; and
{b) petition the commission to delay the public utility’s transition plan filing until July 1, 2004.
{4) Upon a request from a pubdic utility with fewer than 50 customers, the commission shall waive

compliance with the requirements of [sections 4, 6 THROUGH 12, 22, and this section].

NEW SECTION. Section 6. Public utility -- transition plans. (1) All public utilities, pursuant to
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[sections 1 through 31], shall submit a transition plan to the commission. Plans must be filed with the
commission not later than 1 year before the date by which any customers of the public utility are entitled
to choice of electricity supplier pursuant to [section 5]. The commission may develop a schedule for public
utilities that are required to file plans. The transition plan must demonstrate that the public utility meets
all the requirements of [sections 1 through 31].

{2) The commission shall develop a procedural schedule that includes:

{a) a pretiminary transition plan determination including the commission’s findings on whether the
ptan is complete and adequate subject to the requirements of [sections 1 through 31]; and

{b} an opportunity for a public utility to file a revised plan based on the preliminary determination.

{3) Unless waived by the public utility, the commission shall issue a final order approving,
MODIFYING, or denying the transition plan before 9 months after the date a public utility files a pian. All
parties are afforded an opportunity for hearing befare issuance of the final order.

(4) The commission shall process a request for approval of a transition plan pursuant to the
contested case procedures of the Montana Administrative Procedure Act, Title 2, chapter 4, part 6.

(5) On approval of the plan, the commission shall enforce the public utility obligations as

incorporated in the plan and in the commission's final order.

NEW SECTION. Section 7. Public utility -- customer choice -- continued service -- education of

customers. (1) A customer is permitted to choose an electricity supplier pursuant to the deadlines
established in [section 5]. Public utilities shall propose a method for customers to choose an electricity
supplier.

{2) If & customer has not chosen an electricity supplier by the end of the transition period, a public
utility shall propose a method in the public utility’s transition plans for assigning that customer to an
electricity supplier.

(3) A public utility may phase in customer choice to promote the orderly transition to a competitive
market environment pursuant to the deadlines in [section 5).

{4) Public utilities shall educate their customers about customer choice so that customers may make
an informed choice of an electricity suppiier. This education process must give special emphasis to

education efforts during the transition period.
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NEW SECTION. Section 8. Public utility -- functional separation, divestiture, and nondiscrimination.
{1} To the extent that a public utility is vertically integrated, a public utility shall functionally separate the
public utility’s electricity supply, retail transmission and distribution, and regulated and unregulated retail
energy services operations in the state of Montana, upan application to and approval from the commission.

{2) The commission may nat order a public utility to divest itself of any generation assets or prohibit
a public utility from divesting itselt voluntarily of any generation assets.

(3} Public utilities shall:

{a} prevent undue discrimination in favor of their own power supply, other services, divisions, or
affiliates, if any;

{b) prevent any other forms of self-dealing that could resuit in noncompetitive electricity prices to
customers; and

{c) grant customers and their electricity suppliers access to the public utility's retail transmission
and distribution system on a nondiscriminatory basis at rates, terms, and conditions of service comparable
to the use of the retail transmission and distribution systemn by the public utility and the public utility’s
affiliates.

(4} The provisions of this section are satisfied if the public utility adopts and complies with A CODE

OF CONDUCT CONSISTENT WITH federal energy regulatory commission approved code of conduct

pursuant to 18 CFR, part 37. The commission shall promulgate rules relating to the codes of conduct.

NEW SECTION. Section 9. Public utility -- distribution services. (1} A public utility’s distribution
services provider shall:

{a) file tariffs that make distribution facilities available to all electricity suppliers, transmission
services providers, and customers an a nondiscriminatory and comparable basis;

{b) build and maintain distribution facilities; and

(c) be an emergency supplier of electricity and related services,

(2) When a distribution services provider acts as an emergency supplier of electricity and related
services to customers, the electricity supplier that should have provided the electricity shall reimburse the
distribution services provider at the higher of a multipie of the cost or a multiple of the then existing market
rate for that electricity. The commission shall determine and authorize the multiple used. The market rate

is the highest published rate for electricity purchased within the local load control area at the time that the

e
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distribution services provider provided the emergency supply. A distribution services provider is not

required to purchase any reserve supply of electricity to fulfill this obligation.

NEW SECTION. Section 10. Public utilities -- transmission services. For transmission services

regulated by the commission, public utilities, through filed tariffs, shall make transmission services available
for nondiscriminatory and comparable use by all electricity suppliers, by distribution services providers, and

by customers.

NEW SECTION. Section 11. Public utilities -- electricity supply. (1) On the effective date of a

commissian order implementing a public utility’s transition plan pursuant to [section 6], the public utility
shall remove its generation assets from the rate base.

(2) During the transition period, the commission may establish cost-based prices for electricity
supply service for customers that do not have a choice of electricity supply service or that have not yet
chosen an electricity supplier.

(3) If the transition period is extended {er—certain-cdustomers, then the customers’ distribution
services provider shall:

(a) extend any cost-based contract with the distribution services provider’s affiliate supplier for a
term not more than 3 years; or

(b) purchase electricity from the market-; AND

H-A-traeking (C) USE A mechanism must-be-dsed-te-recover THAT RECOVERS electricity supply

costs in rates to ensure that those costs are fully recovered.
(b) If a public utility intends to be an electricity supplier through an unregulated division, then the

public utility must be licensed as an electricity supplier pursuant to {section 24].

NEW SECTION. Section 12. Public utilities -- transition costs and charges -- rate moratorium. (1)
Subject to the provisions of this section, the commission shall allow recovery of the following categories
of transition costs:

(a) the unmitigable costs of qualifying facility contracts, including ary REASONABLE buyout or
buydown costs, for which the contract price of generation is above the market price for generation;

(b} the unmitigable costs of energy supply-related regulatory assets and deferred charges that exist
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because of current regulatory practices and that can be accounted for up to the effective date of the
commission's final order regarding a public utility’s transition plan, including costs, expénses, and
reasonable fees related to issuing of transition bonds;

{c) The unmitigable transition costs related to public utility-owned generation and other power
purchase contracts, except that recovery of those costs is limited to the amount accruing during the first
4 years after the commission enters an order pursuant to [section 6(3)]; and

{d) other transition costs as may qualify for recovery under this section.

{2} Transition costs as determined by the commission upon an affirmative showing by a public utility
must meet the following requirements:

{(a) Transition costs must reflect all reasonable mitigation by the public utility, including but not
limited to good faith efforts to renegotiate contracts, buying out or buying down contracts, and refinancing
through transition bonds.

{b) The value of all generation-related assets and liabilities and electricity supply costs must be
reasonably demonstrable and must be considered on a net basis, and methods for determining value must
include but are not limited to:

(i) estimating future market values of electricity and ancillary services provided by the assets;

{ii) appraisal by independent third-party ptefessions PROFESSIONALS; and

{iii) a competitive bid sale.

{c) Investments and power purchase contracts must have been previcusly allowed in rates or, if not
previously in rates, must be determined to be pradent-or used and useful to ratepayers in connection with
the commission’s approval of the utility’s transition plan,

(d} Unless otherwise provided for in {sections 1 through 31], only costs related to existing
investments and power purchase contracts identified in subsection (2}(c) and costs arising from those
investments and power purchase contracts may be included as transition costs.

{3) (a) On commission approval of the amount of a public utility's transition costs, those costs
must be recovered through the imposition of a transition charge.

{b) A transition charge may not be collected from CUSTOMERS FOR:

(i) sustomars—with new OR ADDITIONAL loads of 1,000 kilowatts or greater that were cernpectad

- 66 istributi ilities FIRST SERVED BY THE PUBLIC UTILITY

after December 31, 1996; or
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(i) eustomors—generating-eloctricityfortheirownuse LOADS SERVED BY THAT CUSTOMER'S
OWN GENERATION.

{¢c) Subject to commission approval, a utility and a customer may agree to alter the customer's

transition charge payment schedule. PUBLIC UTILITIES MAY FILE WITH THE COMMISSION TARIFFS FOR

ELECTRIC SERVICE RATES THAT FOSTER ECONOMIC DEVELOPMENT OR RETENTION OF EXISTING

CUSTOMERS WITHIN THE STATE, INCLUDING GENERALLY AVAILABLE RATE SCHEDULES. Transition

charges are the only charges that may be imposed upon a customer class to recover transition costs under
this section. A separate exit fee may not be charged.

{4) Transition charges must be imposed within a transition cost recovery period approved by the
commission on a case-by-case basis. Except for transition costs recovered under subsection {1){c},
categories of transition costs may have varying transition cost recovery periods,

{8) Approval of transition costs and collection of those transition costs through transition charges
is a settlement of all transition coSts claims by a public utility. A public utility seeking to recover transition

costs thraugh any means not authorized by [sectians 1 through 31] may not coitect transition charges with

respect to these transition costs.

Legislative »
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{6) EXCEPT AS PROVIDED IN SUBSECTION (7), PUBLIC UTILITIES SHALL IMPLEMENT A RATE

MORATQORIUM DURING THE TRANSITION PERIOD AS FOLLOWS:

{A) FROM JULY 1 1 998, THROUGH JUNE 30, 2000, PUBLIC UTILITIES MAY NOT CHARGE RATES

HIGHER THAN THOSE RATES IN EFFECT ON JULY 1, 1998.

(B} FROM JULY 1, 2000, THROUGH JUNE 30, 2002, AND ONLY FOR THOSE CUSTOMERS

SUBJECT TQ THE PROVISIONS OF [SECTION 5(1}(B}], PUBLIC UTILITIES MAY NOT INCREASE THAT

INCREMENT OF RATES NOBRMALLY ALLOCATED TO ELECTRIC SUPPLY-RELATED COSTS ABOVE THE

INCREMENT ASSOCIATED WITH ELECTRIC SUPPLY-RELATED COSTS REFLECTED IN RATES IN EFFECT

ON JULY 1, 1998. BEGINNING ON JULY 1, 2000, PUBLIC UTILITIES MAY PROPOSE INCREASES TO

THOSE INCREMENTS OF RATES NORMALLY ALLOCATED TO TRANSMISSION AND DISTRIBUTION

COSTS.
{7) EXCEPTED FROM THE PROVISIONS OF SUBSECTION (6) ARE:

{A) INCREASED COSTSRELATED TO UNIVERSAL SYSTEM BENEFITS PROGRAMS GREATER THAN

THOSE CURRENTLY IN RATES, INCLUDING THE TREATMENT OF UNIVERSAL SYSTEM BENEFITS

PROGRAM COSTS AS AN EXPENSE;

{B) INCREASED COSTS NECESSARY TO IMPLEMENT FULL CUSTOMER CHOICE, INCLUDING BUT

NOT LIMITED TQO METERING, BILLING, AND TECHNQLOGY. THOSE COSTS MUST BE RECOVERED FRCM

THE CUSTOMERS ON WHOSE BEHALF THE INCREASED COSTS ARE INCURRED.

{C) SUBJECT TO COMMISSION APPROVAL, EXTRAORDINARY EVENTS RESULTING IN EITHER:

) A 4% ANNUAL REVENUE REQUIREMENT INCREASE FROM JULY 1, 1998, THRQUGH JUNE 30,

2000; OR

(1) AN 8% POWER SUPPLY-RELATED ANNUAL REVENUE REQUIREMENT INCREASE FROM JULY

1. 2000, THROUGH JUNE 30, 2002;

(D) PORTIONS OF THE INCREASE QR DECREASE IN THE ANNUAL STATE AND LOCAL PROPERTY

TAX EXPENSE THAT ARE GREATER THAN THE PAYMENT OR ADJUSTMENT THAT RESULTS FROM

APPLYING THE INDUSTRY-RECOGNIZED RATES OF INFLATION TO THE INCREASE OR DECREASE IN THE

STATE AND LOCAL PROPERTY TAX EXPENSE REFLECTED iN RATES AS OF {THE EFFECTIVE DATE QOF

THIS ACT]. |
{8) NOTWITHSTANDING SUBSECTIONS (6] AND (7), DURING THE TRANSITION PERIOD, PUBLIC

UTILITIES MAY NOT CHARGE RATES CR COLLECT COSTS THAT INCLUDE COSTS REALLOCATED TO

[ Legislative
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TRANSITION COSTS AT A LEVEL HIGHER THAN THE PUBLIC UTILITY WOULD REASONABLY EXPECT TO

RECOVER IN RATES HAD THE CURRENT REGULATQRY SYSTEM REMAINED INTACT.

{9) BUBLIC UTILITIES SHALL APPLY SAVINGS RESULTING UNDER [SECTICN 31] TOWARD THE

RATE MORATORIUM PURSUANT TO SUBSECTION (6).

{10) PUBLIC UTILITIES MAY ACCELERATE THE AMORTIZATION OF ACCUMULATED DEFERRED

INVESTMENT TAX CREDITS ASSOCIATED WITH TRANSMISSION, DISTRIBUTION, AND THE GENERAL

PLANT AS AN ADJUSTMENT TO EARNINGS. ACCUMULATED DEFERRED INVESTMENT TAX CREDITS

AMORTIZED UNDER THIS SUBSECTION MAY NOT BE REFLECTED IN OPERATING INCOME FOR

RATEMAKING PURPOSES.

£9}(11} The commissian shall issue the accounting orders necessary to align rate moratorium timing

and requirements to actual transition bonds savings.

NEW SECTION. Section 13. Cooperative utility -- transition plan for customer choice. (1) Except
as provided in [section 20], on or before July 1, 2001, the local governing body of a cooperative utility shal
adopt a transition plan.

(2) {a) Except as provided in subsection (2){b}, transition plans must contain a transition period that
may not end later than July 1, 2002. At the conclusion of the transition period, all customers must have
the opportunity to choose an electricity supplier.

(b} If after a pilot program for customers of a cooperative utility with loads.less than 1,000
kilowatts, a competitive market, technology, or other conditions precedent to fuil customer choice have not
developed, then the transition plan may be altered by the cooperative utility's governing body for those
customers.

(3) [Sections 1 through 31] do not require the cooperative utility to divest itself of any generation,
transmission, or distribution assets or prohibit a cooperative utility from divesting itseif voluntarily of those
assets.

(4} A cooperative utility’s local gaverning body shall certify to the commission that the local
governing body has adopted a transition plan. In the cooperative utility's certification filing, the cooperative

utility shall provide to the commission documentation that the cooperative utility’s transition plan is

{Legislative
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consistent with [sections 1 through 31].

NEW SECTION. Section 14. Cooperative utility -- customer choice -- education of customers --

continued service. (1) Except as provided in [section 20], cooperative utilities shal! propose a method for
cooperative utility customers ta choose an electricity supplier.

(2) Customer choice may be phased in to promote the orderly transition to a competitive market
environment,

{3} Cooperative utilities shall educate their customers about customer choice so that customers may
make an informed choice of an electricity supplier. This education process must give special emphasis to
education efforts during the transition period.

(4) if a cooperative utility customer has not chosen an electricity supplier by the end of the
transition period, then the electricity supplier is the cooperative utility that filed the plan or an electricity

supplier designated by the cooperative utility.

NEW SECTION. Secticn 15. Cooperative utility -- functional separation. (1) To the extent that a

cooperative utility is vertically integrated, the cooperative utility has the option to functionally separate the
cooperative utility’s electricity supply, transmission, distribution, and unregulated energy services assets
and operations in the state of Montana. If the cooperative utility intends to exercise this option, the
cooperative utility’s transition pian must explain the cooperative utility’s proposed separation process.
12} A cooperative utility shall describe in the transition plan measures taken by the cooperative
utility to prevent undue discrimination in favor of the cooperative utility’s own electricity supply, if any, and
in favor of the cooperative utility’s affiliates, if any.
{3} Cooperative utilities may establish a code of conduct similar ta the federal energy regulatory

commission’s code of conduct established in 18 CFR, part 37.

NEW SECTION, Section 16. Cooperative utility -- distribution services. (1) A cooperative utility

transition plan must include distribution facility tariffs that must be established by the cooperative utility’'s
local governing body and must include the obligation for the cooperative utility to:

{a) make distribution services available to all electricity suppliers, transmissian services providers,
and customers on a nondiscriminatory and comparable basis;
sgisla!ive
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(b} build and maintain distribution facilities; and

{c) be an emergency supptier of electricity and related services.

{2) If a distribution services provider acts as an emergency supplier of electricity and refated
services to a customer of an electricity supplier, then the electricity supplier failing to meet contractual
obligations shall reimburse the distribution services provider at an amount to be set by the local ¢ erning
body but may not exceed the higher of a multiple of the cost or a multiple of the then existing market rate
for that electricity. The market rate is the highest published rate for electricity purchased within the locai
tfoad control area at the time that the distribution services provider provided the emergency supply. A
distribution services pravider is not required to purchase any reserve supply of electricity to fulfill this
obligation.

{3) Recoverable costs for cooperative utilities must be based upon standard financial reporting

statements and may reflect comparable rates of return of other utilities.

NEW SECTION. Section 17. Cooperative utility -- transmission services. Transition plans must

state whether the cooperative utility’s transmission services, if any, are regulated by the federal energy
regulatory commission. |f those services are not regulated by the federal energy regulatory commission,
the ptan must provide the basis for comparable and nondiscriminatory use by all electricity suppliers,
distribution services providers, and customers. A cooperative utility's local governing body shall establish

the cooperative utility’s transmission tariffs.

NEW SECTION. Section 18. Cooperative utility -- electricity supply. {1} A transition pian may

provide for a cooperative utility t0 own electric generation assets and for a cooperative utility to offer
electricity supply service. The local governing body shall establish the price for electricity supply service
offered by a cooperative utility,

{2) Cooperative utilities intending to offer electricity supply service shall comply with the provisions
of [section 24].

(3) If a cooperative utility offers electricity supply service competitively to customers using a public
utility’s distribution facilities, the cooperative utility shall create an affiliated for-profit entity or similar
structure to serve those customers that allows the entity to be taxed at the same level as other for-profit

electricity suppliers.
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NEW SECTION. Section 19, Cooperative utility -- transition costs and charges. (1) For the

purposes of this section, "transition costs” means those costs, liabilities, and investments that cooperative
utilities would reasonably expect to recover if fully bundled ratemaking conditions continued and that may
not be recoverable as a result of the transition to a competitive market for electricity supply service,

{2} Transition costs eligible for treatment include but are not limited to:

(a) regulatory assets and deferred charges typically recoverable in rates;

(b) nonutility and utility power purchase contracts;

(c) existing commitments or obligations incurred before [the effective date of this act] and other
cooperative utility investments rendered uneconomic as a result of the implementation of [sections 1
tﬁrough 311 or the introduction of retail wheeiing through federal legislation or regulation;

(d) costs associated with any renegotiation or buyout of the existing nonutility and utility power
purchase contracts; and

(e) revenue that appears as a portion of a facility charge necessary to meet debt service
reguirements.

(3) For a cooperative utility's transition costs to be fully recoverable, the cooperative utility shall
make reasonable efforts to mitigate those transition costs. '

{4) Cooperative utilities may not collect any more costs, including costs reallocated to transition
costs, at a level higher than would otherwise be anticipated had the current regulatory system remained
intact, with the exception of:

(a) increased costs related to universal system benefi,ts charges; and

(b} increased costs of metering, billing, and technology necessary to facilitate full customer choice.

{5} Subject to the obligation to mitigate transition costs, a cooperative utility shall fully recover
transition costs as approved by its local governing body. Unmitigable transition costs are nonbypassable
and collected on a nondiscriminatory basis from consumers using the cooperative utility’s distribution
facilities in the receipt of electricity supply services,

(6) A cooperative utility may not collect transition costs from a customer for which the cooperative
utility does not have and never has had an obligation to incur cosis to provide electricity supply service
unless the unmitigated transition costs were incurred solely on behalf of the customer.

{7} Approval of and collection of transition costs through a transition charge is a settlement of all

transition claims by a cooperative utility. A cooperative utility seeking to recover transition costs through

:
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any other means may not coliect transition charges.

NEW SECTION. Section 20, Cooperative utility -- exemption. (1) Within 1 year after [the effective
date of this act], a cooperative utility may file a notice with the commission that the cooperative utility does
not intend to open the cooperative utility’s distribution facilities to electricity suppiiers and does not intend
to adopt a transition plan. Except as otherwise provided in the universal system benefits program pursuant
to [section 22], a cooperative utility filing notice under this section is exempt from the provisions and
requirements of [sections 1 through 31].

(2} A cooperative utility filing a notice under this section:

(a) may elect later to adopt a transition plan in accordance with [sections 1 through 311; and

{(b) may not use a public utility’s distribution facilities UNLESS PREEXISTING CONTRACTS EXIST.

NEW SECTION. Section 21. Maintaining safety and reliability. Utilities shall maintain standards

of safety and reliability of the electric delivery system and existing customer service requirements.

NEW SECTION. Section 22. Universal system benefits programs. (1) Universal system benefits
programs are established for the state of Montana to ensure continued funding of energy conservation,
renewable resource applications, and low-income energy bill assistance during the transition period and into
the future,

{2) Cr-orafter BEGINNING January 1, 1999, 2.4% of each utility's annual retail sales revenue in
Montana for the calendar year ending December 31, 1995, is established as the annual funding level for
universal system benefits programs. Unless modified as provided in subsection {32} (7), this funding level
remains in effect until July 1, 2003.

3HA) The recovery of all universal system benefits programs costs imposed pursuant to this
section, is authorized through the imposition of a universal system benefits charge assessed at the meter
for each local utility system customer as provided in this section.

{4){B} Utilities must receive credit toward annual funding requirements for a utility’s internal
programs or activities that qualify as universal system benefits programs, INCLUDING THOSE PORTIONS

OF EXPENDITURES FOR THE PURCHASE OF POWER THAT ARE FOR THE ACQUISITION OR SUPPORT OF

RENEWABLE ENERGY, CONSERVATION-RELATED ACTIVITIES, OR LOW-INCOME ENERGY BILL

-
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ASSISTANCE, and for customers’ programs or activities as provided in subsection 12} (7).

C) AUTILITY AT WHICH THE SALE OF POWER FOR FINAL END-USE OCCURS {S THE UTILITY

THAT RECEIVES CREDIT FOR THE UNIVERSAL SYSTEM BENEFITS PROGRAM EXPENDITURE.

(B) _FOR A UTILITY TO RECEIVE CREDIT FOR LOW-INCOME RELATED EXPENDITURES, THE

ACTIVITY MUST HAVE TAKEN PLACE IN MONTANA.

{BHE) if a utility’s or a customer’s credit for internal activities do not satisfy the annual funding

provisions of subsection {2}, then the utility shall make a payment TO THE UNIVERSAL SYSTEM BENEFITS

EUND for any difference.
18+3) Cooperative utilities may COLLECTIVELY pool their statewide credits to satisfy their annual
tunding requirements for universal system benefits programs e+ AND low-income energy bill assistance.
44} A utility’s transition plan must describe how the utility proposes to provide for universal
system benefits programs, including the methodologies, such as cost-effectiveness and need determination,

used to measure the utility's level of contribution to each program.

1845} A utility’s annual funding requirement for low-income energy bill AND WEATHERIZATION
assistance is established at 179% of the utility’'s annual universal system benefits funding level and is
inclusive within the overall universal system benefits funding level.

{GH(A) A utility must receive credit toward the utility’s low-income energy bili assistance annual
funding requirement for the utility’'s internal low-income energy hill assistance programs or activities.

304(B) If a utility’s credit for internal activities does not satisfy its annual funding requirement,

then the utility shéll make a payment for any difference TQ THE UNIVERSAL ENERGY BIL]. ASSISTANCE

FUND.

16} An individual customer may not bear a disproportionate share of the local utility's funding
requirements, and a sliding scale must be implemented to provide a more equitable distribution of program
COStS.

4+23{7) A customer with loads greater than 1,000 kilowatts shall:

{a) pay A UNIVERSAL SYSTEM BENEFITS PROGRAM CHARGE EQUAL TQ the lesser of:

{i) $500,000 rat-of LESS the customer credits provided for in this subsecticn 432 (7); or
lii} the product of .9 mills per kilowatt hour multiplied by the customer’s kilowatt hour purchases,
nerof LESS customer credits provided for in this subsection “a (€AY

(b} receive credit toward that customer’s annual universal system benefits charge for internal

[ Legisiative
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expenditures and activities that qualify as a universal system benefits program expenditure and these
internal expenditures must include but not be limited to:

(i) expenditures that result in a reduction in the consumption of electrical energy in the customer’s
facility; and

(ii} those portions of expenditures for the purchase of power at retail or wholesale that are for the
acqguisition or support of renewable energy or conservation-related activities; and

{c) customers making these expenditures must receive a credit against the customer’s annuat
universal system benefits charge, except that any of those amounts expended in a calendar year that
exceed that customer’s universal system benefits charge for the calendar year must be used as a credit
against those charges in future years until the total amount of those expenditures has been credited against
that customer’s universal system benefits charges.

+H-348) A utility in the state of Montana may not be advantaged or disadvantaged in the competitive
electricity supply market, including the consideration of the existence of universal system benefits programs
and the comparable level of funding for those programs throughout the regions neighboring Montana.

H439) A public utility shall prepare and subrnit an annual summary report of the public utility's
activities relating to all universal system benefits programs to the commission and the transition advisory
committee provided for in {section 29}, A cooperative utility shall prepare and submit annual summary
reports of activities to the cooperative utility’s respactive local governing body, the statewide cooperative
utility office, and the transition advisory committee. The annual report must include, but is not limited to:

{a) the types of internal utility and customer programs being used to satisfy the provisions of
isections 1 through 31];

{b} the level of funding for those programs relative to the annual funding requirements prescribed
in subsection {2); and

{c) any payments made to the statewide funds in the event that internal funding was below the

prescribed annual funding requirements.

NEW SECTION. Section 23. Commission authority -- rulemaking authority. (1} Beginning on the
effective date of a commission order regarding a public utility's transition plan, the commission shall
regulate the public utility’s retail transmission and distribution services within the state of Montana, as

provided in [sections 1 through 311, and may not regulate the price of electricity supply except as electricity

Legisiarive
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supply may be procured during the transition period by the distribution function of a public utility for those

customers that de-nethave-a-eheise-of HAVE NOT CHOSEN AN electricity supplier or for those customers

that have not yet been assigned an electricity supplier. During the transition period, those procurements
may include a cost-based contract from a supply affiliate or an unregulated division.

{2) If the transition period is extended for certain customers because THE COMMISSION FINDS

THAT workable competition in the electricity supply market does not exist, then the commission shall

CONTINUE TO regulate THE PROVISION OF ELECTRICITY SUPPLY BY distribution services providers in

accordance with [section 8 (11}].

{3} The commission shall decide if there is waorkable competition in the electricity supply market by

determining whether COMPETITION IS sufficient price-stasticity-of-demand-axiste-n-the-electricity-supply

market to inhibit monopoly pricing or anticompetitive price leadership. In reaching a decision, the

commission may not rely solely on market share estimates.

(4) The commission shall license electricity suppliers and enforce licensing provisions pursuant to
[section 24].

(5) The commission shall promulgate rules that identify the licensees and ensure that the offered
electricity supply is provided as offered and is adeguate in terms of quality, safety and reliability.

{6) The commission shall establish just and reasonable rates through established ratemaking
principles for public utility distribution and transmission services and shall regulate these services. The
commission may approve rates and charges for electricity distribution and transmission services based on
alternative forms of ratemaking such as performance-based ratemaking, on a demonstration by the public
utility that the alternative method complies with [sections 1 through 31], and on the public utility's
transition plan.

{7} The commission shall certify that a cooperative utility has adopted a transition plan that complies
with [sections 1 through 31). A cooperative utility's transition plan is considered certified 60 days after
the cooperative utility files for certification.

(8) The commission shall promulgate rules that protect consumaers, distribution services providers,
and electricity suppliers from anticompetitive and abusive practices.

{9) In addition to ‘promulgating rules expressly provided for in [sections 1 through 31], the
commission may promuigate any other rules necessary to carry out the provision of {sections 1 through

31
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{10) [Sections 1 through 31] do not give the commission the authority to:

(a) regulate cooperative utilities in any manner other than reviewing certification filings for
compliance with [sections 1 through 311, or

{b) compel any change to a cooperative utility’s certification filing made pursuant to [sections 1

through 311.

NEW SECTION. Section 24, Licensing. (1) Except as provided in [section 20|, an electricity

supplier shall file an application with and obtain a license from the commission before offering electricity
for sale to retail customers in the state of Montana.

{(2) As a condition of licensing, an electricity supplier shall identify and describe its business
activities and purposes and the business purposes of each of the electricity supplier’s affiliates, including
whether an affiliate that owns or operates distribution facilities offers cﬁstomer choice through open, fair,
and nondiscriminatory access to the electricity suppher SUPPLIER'S or the electricity supplier’s affiliate’s
distribution facilities.

{3) The commission may require electricity suppliers that provide electricity supply éervice to smail
customers to make a standard service offer that ensures that those customers have access to affordable
electricity.

(4} The-commission may require:

(a) proof of financial integrity and a demonstration of adequate reserva margins or the ability to
obtain those reserves; and

(b} a licensee to post a bond # SHQULD an electricity supplier fails FAIL to supply electricity or is
not-eperating LACK FINANCIAL INTEGRITY.

{5) An electricity supplier shall provide the commission and all distribution services providers with
copies of all license applications pursuant to subsection {2}, Licensees shall update information and fiie
annual reports with the commission and all distribution services providers.

(6) License applications are effective 30 days after filing with the commission, unless the
commission rejects the application during that period. If the commission rejects a license application, the
commission shall specify the reasons in writing and, if practical, identify alternative ways to overcome
deficiencies.

{7) Notwithstanding [sections 1 through 31], a cooperative utility is not required to apply for a

(Legislative
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license from the commission to be an electricity supplier to customers nermally served by that cooperative

utility in its wraditienal ELECTRIC FACILITIES service territory or to any customers sowally served by

another cooperative utility subject to the consent of the other cooperative utility's local governing body,

NEW SECTION. Section 25. Penalties -- license revocation. {1) The commission may begin a

proceeding to eithe—impase-a-penalty-ar revoke or suspend a license of an electricity supplier, IMPOSE A

PENALTY, OR BQTH, for just cause on the commission’s own investigation or upon the complaint of an

affected party if it is established that the electricity supplier: -

(a) intentionally provided false information to the commission;

{b}) switched, or cause to be switched, the electricity supply for a customer without first obtaining
the customer's written permission; e+

{c) failed to provide a reasonably adequate supply of electricity for its customers in Montana-; OR

(D) COMMITTED FRAUD OR ENGAGED [N DECEPTIVE PRACTICES.

(2) Any person selling or offering to sell electricity in this state in violation of [sections 24, 27,
and this section is subject to a fine of not less than $100 or more than $1,000 for the violation or a license
revocation or suspension. EACH DAY OF EACH VIOLATION CONSTITUTES A SEPARATE VIOLATION.

{3) The fine must be recovered in a civil action upon the complaint by the commission in any court
of competent jurisdiction.

{4) A license revocation proceeding under this section is a contested case proceeding pursuant to

the Montana Administrative Procedure Act, Title 2, chapter 4, part 6.

NEW SECTION. Section 26. Bill information -- customer nonpayment -- commission rulemaking.

(1) Electrical bilis to consumers must disclose each component of the electrical bill in accordance with rules

promulgated by the commission. Fhe-elestrigal-bill ELECTRICAL BILLS must disclose but ie ARE not limited

to the foliowing:
{a) distribution and transmission charges;
(b) electricity supply charges;
{c} competitive transition charges; and
{d) universal system benefits charges.

(2) The commission shall promulgate rules establishing the procedures relating to how and when
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an electricity supplier may discontinue service to a customer because of the custemer’s nonpayment and
the procedures relating to reconnection, except that those rules may not apply to electricity suppliers that
are cooperative utilities.

{3) Local governing bodies of a cooperative utility shall retain authority for cooperative utilities
regarding:

{a) customer nonpayment and reconnection; and

{b) information contained in electrical biils ta consumers.

NEW SECTION. Section 27. Unauthorized switching -- commission rulemaking. (1) An electricity
supplier ar any persan, firm, corporation, or governmental entity may not make any change in the electricity
supplier for a customer without first obtaining the customer’s written permission,

{2) The commission shall promulgate rules establishing procedures to prevent unauthorized

switching.

NEW SECTION. Section 2B. Reciprocity. (1) Except as provided in [section 20], all electricity

suppliers must be afforded open, fair, and nandiscriminatory access to customers and a comparable
opportunity to compete.

{2) A distribution services provider or the distribution services provider’s affiliates may not use
another distribution services provider’s facilities in the state of Montana to sell electricity to customers in
the state of Montana unless the first distribution services provider or the distribution services provider's
affiliates offers comparable and nondiscriminatory access to the distribution services provider’s distribution

facilities.

NEW SECTION. Section 29. Transition advisory committee. (1) A transition advisory committee
on electric utility industry restructuring is created. The transition advisory committee is composed of 18
members who are appointed as follows:

{a) The speaker of the hause shall appoint two members from the house of representatives.

(b} The president of the senate shall appoint two members from the senate,

{c) The director of the department of environmental quality shall appoint one department

representative.
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(d) The legislative consumer seureit COUNSEL COMMITTEE shall appoint one representative.

(e} Two representatives of the cooperative utility industry are appointed as designated by the
Montana electrical cooperative association.

{fl Two representatives selected by the public utilities in the state of Montana are appointed.

{g) One representative of the commission is appointed.

{h) The governor shall appoint the following committee members:

(i} one representative from the industrial community with an interest in the restructuring of the
electric utility industry;

{ii) one representative from the nonindustrial retaii electric consumer sector;

{iii) one representative from organized labor;

(iv) one representative from the community comprising environmental and conservation interests;

{v) one representative of FROM A low-income sersumers PROGRAM PROVIDER;

{vi) one representative of Montana's Indian tribes; and
{vii) one representative of the electric power market industry.
(2) In case of a vacancy, a replacement must be selected in the manner of the original appointment.

(3) Legislative members are entitled to salary and expenses as provided in section 5-2-302. Gther

{4} The public service commission, legislative services division, and appropriate state agencies shall
provide staff assistance as requested by the committee.

{5) Transition advisory committee members must be appointed within 60 days of [the effective date
of this act] to an initial term expiring an December 31, 1999. Subsequent terms must be for up to 2 years
expiring on January 1 of odd-numbered years.

(6) The governor shall appoint & transition advisory committee presiding officer.

{7) The transition advisory commiitee on electric utility industry restructuring must dissolve on the
earlier of either the date that full transition to retail competition is completed or December 31, 2004,

(8) The transition advisory committee shall provide an annual report on the status of electric utility
restructuring on or before November 1 to the governcr, the speaker of the house, the president of the
senate and the commission.

{9) The transition advisory committee shall meet quarterly or as often as is necessary to conduct

its business.
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{10) The transition advisory committee shall anaiyze and repart on the transition to effective
competition in the competitive electricity supply market. The annual report made in the year 2000 must
evaluate specifically the pilot programs for customers with loads under 1,000 kilowatts and must inciude
legislative recommendaticns, if it appears appropriate, about the best means to further encourage the
development of customer choice and meaningful market access for the benefit of smaller customers. The
annual report for the year 2000 must also address the need, if any, for additional consumer protection
including protection from abusive or anticompetitive practices.

(11) The criteria that the transition advisory committee must use to evaluate effective competition
in the electricity supply market include but are not limited to the following:

(a) the level of demand for power supply choice and the availability of market prices for smalier
customers;

{b) the existence of sufficient markets and bargaining power to the benefit of smaller customers and
the best means to encourage and support the development of sufficient markets;

(c) the level of interest among electricity suppliers and the opportunity for electricity suppliers to
serve smaller customers; and

(d) the existence of the requisite technical and administrative support that enables smaller
customers to have choice of electricity supply.

(12) The transition advisory committee shall recommend legislation if necessary to promote electric
utility restructuring and retail choice of electricity suppliers.

{13} The transition advisory committee shall make recommendations to the governor, regarding the
implementation of statewide universal system benefits and universal energy bill assistance funds, in time
to allow for those funds to be created on or before January 1, 1999. This may include recommendations
regarding the assignment of an existing government agency or private nonprofit entity as the fund
administrator and administration guidelines for the funds including the means by which funds may be made
available for use.

{14) The transition advisory committee shall monitor and evaluate the universal system benefits
programs and comparable levels of funding for the region and make recommendations to the 58th
legislature to adjust the funding level provided for in [section 22] to coincide with the related activities of
the region at that time.

(15) On or before July 1, 2002, the transition advisory committee, in coordination with the

T Legislative

e - 26 - SB 390



55th Legislature SB0330.03

= WM

S WO NN

B

13
14
15

18
17
18
19
20
21
22
23
24
25
26
27
28
29
30

commission, shall conduct a reevaluation of the ongoing need for universal system benefits programs and
annual funding requirements and shall make recommendations to the 58th legislature regarding the future
need for those programs. The determination must focus specifically on the existence of markets to provide
for any or all of the universal system benefits programs or whether other means for funding those programs
have developed. These recommendations may also address how future reevaluations will be provided for,
if necessary.

{(16) On or before November 1, 2001, the transition advisory committee shall collect information
to determine whether Montana utilities or their affiliates have an opportunity to seil electricity to customers
outside of the state of Montana comparabie to the opportunity provided pursuant to [sections 1 through
31] to utilities or their affiliates located outside the state of Montana. That information must be included
in the report to the 58th legislature.

{17) ON OR BEFORE NOVEMBER 1, 1998, THE TRANSITION ADV|SORY COMMITTEE SHALL

MAKE RECOMMENDATIONS TO THE GOVERNOR AND THE LEGISLATURE REGARDING THE PROVISION

OF LOW-INCOME ENERGY ASSISTANCE PROGRAMS IN MONTANA BY ALL ENERGY PROVIDERS.

NEW SECTION. Section 30. Tax revenue analysis. (1) The revenue oversight committee, as

provided for in 5-18-102, shall analyze the amount of state and local tax revenue derived from previously
regulated electricity suppliers that will enter the competitive market and report to the legislature annually
on how revenue to the state or local government is changed by restructuring and competition.

{2} On or before November 30, 1998, the revenue oversight committee shall recommend legislative
changes, if any, to address the establishment of comparable state and local taxation burdens on all market
participants in the s.upply of electricity. Any legislation recommended by the revenue oversight committee

should place comparable state and locai taxation burdens upon all market participants.

NEW SECTION. Section 31. Transition costs financing. (1) A utility may, after July 1, 1997, apply
to the commission for a determination that certain transition costs may be recovered through the issuance

of transition bonds. IF_ TRANSITION BONDS ARE ISSUED, COST SAVINGS ASSOCIATED WITH AND

RESULTING FROM THE BONDS MUST BENEFIT CUSTOMERS. After the issuance of a financing order, the

utility retains sole discretion regarding whether to sell, assign, or otherwise transfer or pledge transition

praperty or to cause the transition bonds to be issued, including the right to defer or postpone the sale,
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assignment, transfer, pledge, orissuance. |F TRANSITION BONDS ARE NOT [SSUED WITHIN 4 YEARS OF

THE ISSUANCE OF THE FINANCING ORDER, THE FINANCING ORDER MUST TERMINATE. THE UTILITY

MAY APPLY FOR AN EXTENSION OR RENEWAL OF A FINANCING ORDER.

{2} {(a) The commission may issue financing orders in accordance with this section to facilitate the
recovery, reimbursement, financing, or refinancing of transition costs and the acquisition of transition
property. A financing order may be adopted only upon the application of a utility and may only become
effective in accordance with its terms after the utility files with the commission the utility’s written consent
to all terms and conditions of the financing order. A financing order may specify how amounts collected
from a customer are allocated between fixed transition amounts and other charges.

(b} A financing order must include, without limitation, a procedure for the expeditious épproval by
the commission of periodic adjustments to fixed transition amounts included in the order to ensure recovery
of all transition costs and the costs of capital associated with the proposed recovery, reimbursement,
financing, or refinancing of transition costs and the acquisition of transition property including the costs
of issuing, servicing, and retiring the transition bonds contempiated by the financing order. THE ORDER

MUST SET FORTH THE TERM QVER WHICH THE TRANSITION BONDS ARE TO BE PAID, BUT THOSE

TERMS MAY NOT EXCEED 20 YEARS. These adjustments may not impase fixed transition amounts upon
customer classes that were not subject to the fixed transition amounts in the pertinent financing order.

(3) {a) Notwithstanding any other provision of law, and except as otherwise provided in this section
with respect to transition property that has been made the basis for the issuance of transition bonds AND
UPON THE ISSUANCE OF TRANSITION BONDS, the financing orders and the fixed transition amounts must
be irrevocable.

(b} Fhe IF_TRANSITION BONDS HAVE BEEN ISSUED, THE commission may not by rescinding,

altering, or amending the financing order or otherwise:

(i} revalue or revise for ratemaking purposes the transition costs or the costs of recovering,
reimbursing, financing, or refinancing the transition costs and acquiring transition property;

(i} determine that the fixed transition amounts or rates are unjust or unreascnable; or

{iii) in any way reduce or impair the value of transition property either directly or indirectly by taking
fixed transition amounts into account when setting other rates for the utility.

(c} The amount of revenue arising with respect to the transition property may not be subject to
reduction, impairment, postponement, or termination,

\Legistative
ery;
. Bjvision - 28 - SB 390



55th Legislature SB0390.03

p W N -

(&3]

(d) Except as otherwise provided in this section, the state pledges and agrees with the assignees
and pledgees of transition property and transition bondholders that the state may not limit or alter the fixed

transition amounts, transition property, financing orders, or any right under the obligations until the

obligations, together with the interest on the obligations are fully met and discharged. THE BOARD, AS

AGENT FOR THE STATE, IS AUTHORIZED TO INCLUDE THIS PLEDGE AND UNDERTAKING FOR THE

STATE IN THESE OBLIGATIONS.

(e} Notwithstanding any other provision of this section, the commission shall approve those
adjustments to the fixed transition amounts as may be necessary to ensure timely recovery of all transition
costs that are the subject of the pertinent financing order and the costs of capital associated with the
recovery, reimbursement, financing, or refinancing of transition costs and acquiring transition property
including the costs of issuing, servicing, and retiring the transition bonds contemplated by the financing
order. The adjustments may not impose fixed transition amounts upon customer classes that were not
subject to the fixed transition amounts in the pertinent financing order.

(4) (a) Financing orders do not constitute a debt or iability of the state or of any pclitical subdivision
of the state if issued through the board and do not constitute a pledge of the full faith and credit of the
state or any of the state’s poiitical subdivisions if issued through the board. The financing orders are
payable solely from the funds provided under this section. The bonds and offering documents must contain

ON THEIR FACE a statement to the following effect:

payrrort—of-the principalof-or—interest—on—this-—security— THIS BOND MAY NOT CONSTITUTE AN
INDEBTEDNESS OR A LOAN OF CREDIT OF THE STATE OF MONTANA OR ANY POLITICAL SUBDIVISION

OF THE STATE OF MONTANA WITHIN ANY CONSTITUTIONAL OR STATUTORY PROVISION. NEITHER

THE FULL FAITH AND CREDIT NOR THE TAXING POWER OF THE STATE OF MONTANA iS PLEDGED TO

THE PAYMENT OF THE PRINCIPAL OR INTEREST ON THIS BOND, AND NEITHER THE STATE OF

MONTANA NOR ANY POLITICAL SUBDIVISION OF THE STATE OF MONTANA IS OBLIGATED, DIRECTLY,

INDIRECTLY, OR CONTINGENTLY, TO LEVY OR TO PLEDGE ANY FORM OF TAXATION OR TO MAKE ANY

APPROPRIATION FOR THE PAYMENT OF THIS BOND. THIS BOND IS A LIMITED OBLIGAT!ON OF THE

ISSUER, PAYABLE SOLELY QUT OF THE TRANSITION PROPERTY OR THE PROCEEDS OF THAT

PROPERTY SPECIFICALLY PLEDGED FOR ITS PAYMENT AND NOT OTHERWISE.

{b} The issuance of bonds under this section may not directly, indirectly, or contingently obligate
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the state or any political subdivision of the state to levy or to pledge any form of taxation or to make any
appropriation for bond payment.

{5) The commission shall establish procedures for the expeditious processing of applications for
financing orders, including the approval ar disapproval of applications within 120 days after a utility submits
a complete application. The commissian shall provide in any financing order for a procedure for the
expeditious approval by the commission of periadic adjustments to the fixed transition amounts that are
the subject of the pertinent financing order pursuant to subsection (2). The commission shall determine
on each anniversary of the issuance of the financing order and at additional intervals as may be provided
for in the financing order whether the adjustments are required and shall provide for the adjustments, if
required, to be approved within 60 days of each anniversary of the issuance of the financing order or of
each additional interval provided for in the financing order.

(6) Fixed transition amounts become transition property when and to the extent that a financing
order authorizing the fixed transition amounts has become effective in accordance with subsection (2}, and
the transition property must thereafter continuously exist as property for all purposes with all of the rights
and privileges of [sections 1 through 31] for the period and to the extent provided in the financing order
or until the transition bonds are paid in full including all principal, interest, premium, costs, and arrearages
on the transition bonds.

{7) Transition bonds may be issued upon commission approval in the pertinent financing order.
Transition bonds must specify that they do not provide recourse to the credit or any assets of the utility,
other than the transition property as specified in the pertinent financing order.

(8) {a) A utility may sell, assign, or transfer all or portions of the utility's interest in transition
property to an assignee. A utility or an assignee may further sell, assign, or transfer the utility’s interest
in that transition property to one or more assignees in connection with the issuance of transition bonds to
the extent approved in the pertinent financing order.

(b} A utility or an assignee may pledge transition property as collateral for transition bonds to the
extent approved in the pertinent financing order and may p.rovide for a security interest in the transition
property as provided in this section.

{c} Transition property may be sold, assigned, or transferred for the benafit of:

{i} transition bondholders in connection with the exercise of remedies upon a default; or

(i) any person acqguiring the transition property after a sale, assignment, or transfer pursuant to this
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section,

{9) {a) To the extent that any interest in transition property is sold, assigned, transferred, or pledged
as collateral, the commission shall authorize the utility to contract with any assignee so that the utility will,
subject to the utility’'s rights under subsection (18):

(i) continue to operate the utility’s system and to provide service to the utility’'s customers;

{ii} collect amounts in respect of the fixed transition amounts for the benefit and account of the
assignee; and »

liii) account for and remit these amounts to or for the account of the assignee.

{b) Contracting with the assignee in accordance with the commission’s authorization may not impair
or negate the characterization of the sale, assignment, transfer, aor pledge as a true sale, an absolute
assignment or transfer, or a grant of a security interest, as applicable.

(10} Notwithstanding any other provision of law, any provision under this section or under a
financing order requi.ring that the commission take or refrain from taking action with respect to the subject
matter of a financing order binds the commission and any successor commission or agency exercising
functions similar to the commission, and the commission or any successor commission or agency may not
rescind, alter, or amend that requirement in a financing order.

(11) A pledge or any other security interest in transition property is valid, is enforceable against the
pledgor and third parties, including judgment lien creditors, subject only to the rights of any third parties
holding security interests in the transition property perfected in the manner described in this section, and
attaches only when zll of the following have taken place:

(a} the commission has issued the financing order authorizing the fixed transition amounts included
in the transition property;

(b} value has been given by the pledgees of the transition property; and

(c) the pledgor has signed a security agreement or other financing-related agreement covering the
transition property.

(12) (a) A valid and enforceable security interest in transition property is perfected only when it has

attached and when a financing statement has been filed with the cemmission SECRETARY OF STATE in

accordance with procedures that the semmission SECRETARY OF STATE may establish. The financing

statement must name the pledgor of the transition property as debtor and identify the transition property.
(b} Any description of the transition property is sufficient if the description refers to the financing
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order creating the transition property.

{c) The commission may require ather filings with respect to the security interest in accordance with
procedures the commission may establish, except that these filings may not affect the perfection of the
security interest.

(13) A perfected security interest in transition property is a continuously perfected security interest
in all revenue and proceeds arising with respect to the transition property, whether or not the revenue or
proceeds have accrued. Conflicting security interests must rank according to priority in time of perfection.

Transition property constitutes property for all purposes, including for contracts securing transition bonds,

whether or not the revenue and proceeds arising with respect to the transition property have accrued.

{14) {(a) Subject to the terms of the security agreement covering the transition property and the
rights of any third parties holding security interests in the transition property perfected in the manner
described in this section, the validity and relative priority of a security interast created under this section
is not defeated or adversely affected by:

(i) the commingling of revenue arising with respect to the transition property with other funds of
the utility that is the pledgor or transferor of the transition property; or

{ii} any security interest of any third party in a deposit account of that utility perfected under Title
30, chapter 9, part 3, into which the revenue is deposited.

{b) Subject to the terms of the security agreement, upon compliance with the requirements of this
section, a pledgee of the transition property has a perfected security interest in all cash and deposit
accounts of the utility in which revenue arising with respect to the transition property has been commingled
with other funds, but the perfected security interest must be limited to an amount no greater than the
amount of the revenue with respect to the transition property received by the utility within 12 months
before any default under the security agreement or the institution of insoivency proceedings by or against
the utility, less payments from the revenue to the pledgees during that %Z-month period.

(15) (a} If a default occurs under the security agreement covering the transitioﬁ property, a pledgee
of the transition property, subject to the terms of the security agreement, has all rights and remedies of a
secured party upon default under Title 30, chapter 9, part 5, and is entitled to foreclose or otherwise
enforce the pledgee’s security interest in the transition property, subject to the rights of any third parties
holding prior security interests in the transition property perfected in the manner provided in this section.

{b) The commission may require in the financing order creating the transition property that in the
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event of default by the utility in payment of revenue arising with respect to the transition property, the
commission and any successor to the commission, upon the application by a pledgee or assignee of the
transition property and without limiting any other remedies available to the pledgees or transferees by
reason of the default shall order the sequestration and payment 10 the pledgee or assignee of the proceeds
of the transition property. An order must remain in full force and effect notwithstanding any bankruptey,
reorganization, or other insolvency proceedings with respect to the public utility or a debtor, pledgor, or
transteror of the transition property.

(c) Any sum in excess of amounts necessary to pay principal, premium, if any, interest, costs, and
arrearages on the transition bonds and other costs arising under the security agreement must be remitted
to the debtor or to the pledgor as provided in the security agreement,

(16) (a) A transfer af transition property by a utility to an assignee or by the assignee to another
assignee that the parties have in the governing documentation expressly stated to be a sale or other
absolute transfer in a transaction approved or authorized in a financing order must be treated as an absolute
transfer of all of the transferor’s right, title, and interest, as in a true sale, and not as a pledge or other
financing of the transition property, other than for federal and state income and franchise tax purposes.

(b) Granting to transition bondholders a preferred right to revenue of the utility or the provision by
the utility or an assignee of other credit enhancement with respect to transition bonds may not impair or
negate the characterization of any transfer as a true sale, other than for federal and state income and
franchise tax purposes.

{c) Notwithstanding the provisions of this subsection {16), for state tax purposes, a transfer must
be treated as a pledge or other financing uniess the governing documentation or transfer specifically states
that transfer is intended to be treated otherwise. The characterization of the transfer as a true sale or other
absolute transfer in the governing documentation of a transfer is not intended to prejudice the
characterization of the transfer as a pledge or other financing for federal tax purposes.

{17) A sale, assignment, or other transfer of transition property may only be considered perfected
as against any third person, including any judicial lien creditor, when both of the following have taken place:

(a} the financing order authorizing the fixed transition amounts included in the transition property
has become effective in accordance with subsection (2); and

(b} an assignment of the transition property, in writing, has been executed and delivered to the
transferee.
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(18) {a) As between bona fide assignees of the same right for value without notice, the assignee
first filing a financing statement with the commission in accordance with procedures that the commission
may establish has priority. The financing statement must name the assignor of the transition property as
debtor and must identify the transition property. Any description of the transition property is sufficient if
the description refers to the financing order creating the transition property. The commission may require
the assignor or the assignee to make other filings with respect to the transfer in accordance with
procedures that the commission may establish, but these filings may not affect the perfection of the
transfer.

{b} Any successor to the utility, whether pursuant to any bankruptcy, reorganization, or other
insolvency proceeding or pursuant to any merger, sale, or transfer, by operation of law, or otherwise, shall
perform and satisfy all obligations of the utility pursuant to this section in the same manner and to the same
extent as the utility, including but not limited to collacting and paying to the assignee or pledgee, as the
case may be, revenue arising with respect to the transition property sold, assigned, transferred, or pledged
10 secure transition bonds.

(19) Transition property or any right, title, or interest of a utility, assignee, or pledgee described in
the definition of transition property, whether before or after the issuance of a financing order, does not
constitute an account or general intangibles under 30-9-106. Any right, title, or interest pertaining to a
financing order, including the interest pertaining to a financing order, along with the associated transition
property and any revenue, collections, claims, payments, money, or proceeds of or arising from fixed
transition amounts pursuant to the financing order, may not be considered proceeds of any right, title, or
interest other than in the order and the transition property arising from the order.

{20) The lien under this section is enforceable against the pledgor and all third parties, including
judicial lien creditors, subject only to the rights of any third parties holding security interests in the transition
property previously perfected in the manner described in this section if value has been given by the
purchasers of transition bonds. A perfected lien in transition property is a continuously perfected security
interest in &ll revenue and proceeds arising with respect to the associated transition property, whether or
not revenue has been accrued. Transition property constitutes property for the purposes of contracts
securing transition bands, whether or not the related revenue has accrued. The lien created under this
section is perfected and ranks before any lien, including any judicial lien, that subsequently attaches to the

transition property, to the fixed transition costs, and to the financing order and any rights created by the
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order or any proceeds of the order. The relative priority of alien created under this section is not defeated
or adversely affected by changes to the financing order or to the fixed transition amounts payable by any
customer,

(21) The commission shall establish and maintain a separate system of records 10 reflect the date
and time of receipt of all filings made under this section and may provide that transfers of transition
property to an assignee be filed in accordance with the same system.

{22) Any sale, assignment, or other transfer of transition property or any pledge of transition
property is exempt from any state or local sales, income, transfers, gains, receipts, or similar taxes.

(23) The transit_ion bonds issued under [sections 1 through 31] are exempt from the provisions of
Title 30, chapter 10, but copies of all prospectus and disclosure documents must be deposited for public
ingpection with the state securities commissioner.

{24) The granting, perfection, and priority of security interests with respect to transition property
and the proceeds thereof are governed by this section rather than Title 30, chapter 9.

{25) UPON THE PAYMENT IN FULL OF TRANSITION BOND PRINCIPAL AND INTEREST, THE

UTILITY SHALL DISCONTINUE CHARGING AND COLLECTING THE COMPETITIVE TRANSITION CHARGE

ASSOCIATED WITH THAT PORTICN OF THE UTILITY'S APPROVED TRANSITION COSTS.

Section 32. Section 15-6-137, MCA, is amended to read:

"15-6-137. Class seven property -- description -- taxable percentage. (1) Class seven property
includes:

{a) all property used and owned by persons, firms, corporations, or other organizations that are
engaged in the business of furnishing telephone communications exclusively to rural areas or to rural areas
and cities and towns of 80O persons or less;

{b) all property owned by cooperative rural electrical and cooperative rural telephone associations
that serve less than 95% of the electricity consumers or telephone users within the incorporated limits of

a city or town,_except rural electric cooperative properties described in 15-6-141(1)(a);

(c) electric transformers and meters; electric light and power substation machinery; natural gas
measuring and regulating station equipment, meters, and compressor station machinery owned by
noncentrally assessed public utilities; and tools used in the repair and maintenance of this property.

(2} To qualify for this classification, the average circuit miles far each station on the telephone
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communication system described in subsection (1)(b) must be more than 1 mile.

(3} Class seven property is taxed at 8% of its market value.”

Section 33. Section 15-6-141, MCA, is amended to read:

"156-6-141. Class nine property -- description -- taxable percentage. {1] Class nine property
includes:

(a) centrally assessved electric power companies’ allocations, including, if congress passes legislation
that allows the state to tax property owned by an agency created by congress to transmit or distribute
electrical energy, allocations of properties constructed, owned, or operated by a public agency created by
the congress to transmit or distribute electric energy produced at privately owned generating facilities {,
not including rural electric cooperativesy. However, properties—et rural electric ceoperatives
COOPERATIVES' PROPERTY USED FOR THE SOLE PURPOSE QF serving CUSTOMERS HEPRESENfING less

than 95% of the electric consumers located within the incorporated limits of a city or town of more than

3,600 persons in which a centrally assessed electric power company also owns property axe 1S included,

{b) allocations for centrally assessed natural gas companies having a major distribution system in
this state; and

{c) centrally assessed companies’ allocations except:

(i} electric power and natural gas companies’ property;

(ii} property owned by cooperative rural electric and cooperative rural telephone associations and
classified in class five;

{iii} property owned by organizations providing telephone communications to rural areas and
classified in class seven;

{iv) ratlroad transportation property included in class twelve; and

(v} airline transportation property included in class tweive.

{2} Class nine property is taxed at 12% of market value.”

Section 34. Section 69-5-101, MCA, is amended to read:

"69-5-101. Short title. This part shall-be is known and may be cited as the "Territorial Integrity
Act of387%1"."
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Section 35. Section 69-5-102, MCA, is amended to read:

"69-5-102. Definitions. When used in this part, the following definitions apply:

rendered- "Agreement” means a written agresment between two or more electric facilities providers that

identifies the geographical area to be served exclusively by each electric facilities provider that is a party

10 the agreement and any terms and conditions pertinent to the agreement.

{2) "Electric cooperative" means a rural electric cooperative organized under Title 35, chapter 18,

or a foreign corporation admitted thereunder to do business in Montana.

(3} "Electric suppher facilities provider" means any slestrical utility and-any-electric-cooperative that

provides electric service facilities to the public.

(4] "Electric service facilities” means any distribution or transmission system or related facility

necessary to provide electricity to the premises, including lines.

43{5] "Electric utility” means a person, firm, or corporation other than an electric cooperative

whish-furniches-elestrical that provides electric service facilities to the public.

(6} "Line" means any electric supply conductor eperating-ata-remiralvoltagelavelei34.-500-volts
orloss—rreasurad-phase-to-phase.

{7) "Premises™ means a building, residence, structure, or facility to which elestrieity-isbeing electric
service facilities are provided or ie are to be furnrished—provided~that installed; however, two or more

buildings, structures, or facilities whish that are located on one tract or contiguous tracts of land and that
are otilized used by one electric consumer for farming, business, commercial, industrial, institutional,
governmental, or trailer court purposes shall must together constitute one premises, except that any ed46h
building, structure, or facility, other than a trailer court, ehat may not, together with any other building,
structure, or facility, constitute one premises if the electric service to it is separately metered and the
charges for sueh that service are calculated independently of charges for service to any other building,

structure, or facility.
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(8) "Utility" means a public utility requlated by the commissjon pursuant to Title 69, chapter 3, or

a utility qualifving as an electric cooperative pursuant to Title 35, chapter 18."

Section 36. Section 69-5-104, MCA, is amended to read:

"69-5-104. Continuation of service electric service facilities to existing consumers. Evary Each

electric supphar service facilities provider shat-have bas the right to sekve provide electric service facilities

to all premises being served by it or to which any of its facilities are attached on February1-—31873 [the

effective date of this act].”

Section 37. Section 69-5-105, MCA, is amended to read:
"69-5-105. Service to new consumers. (1} Subject to 89-6-306 this part, the electric suppher

facilities provider having a line nearest the premises, as measured in accordance with subsection (2}, shall

sorva provide electric service facilities to the premises initially requiring service after Eebruary1+-—1871 [the

effective date of this actl, which creates a rebuttahle presumgption that the nearest line is the least-cost

electric service facility to the new customer. However, a customer or_another electric facilities provider

may rebut the presumption, and another electric facilities provider may provide the electric service facilities

if it can do so_at less cost.

(2} All measurements under this part shall must be made on the shortest straight line whish that

can be drawn from the conductor nearest the premises to the nearest permanent portion of the premises.

(3) If the electric facilities providers are unable to reach agreement as to which electric_facilities

provider can provide electric service facilities at least cost, an independent consultant engineer aqreeable

to_both electric_facilities providers or, in the event of failure of the electric facilities providers to agree on

a consultant engineer, an independent consultant engineer selected by the district court having jurisdiction,

as provided in_69-5-110, shall determine which electric facilities provider can extend its lines to the

consumer at the least cost. The cost of those engineering services must be paid equally by the electric

facilities providers invoelved.”

Section 38. Section 69-5-106, MCA, is amended to read:
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"69-5-106. Sesvice Electric service facilities to industrial-orcommersial-premises large customers.
(1) An electric utility has the right to furnish electric service facilities to any ingustrial or commercial

premises if the estimated connected load for full plant operation at sueh—industrab-o-sommoreal the
premises will be 400 kilowatts or larger within 2 years from the date of initial service provided sueh and
if the electric utility can extend its Hres facilities to sueh-nduastrial-or-commercial the premises at less cost
to the electric utility erthe—industrial-orcommercial-custenrer than the electric cooperative cost. The
estimated connected load shal must be determined from the plans and specifications prepared tor
construction of the premises or, if sseh an estimate is not available, shal must be determined by agreement

of the electric supplier facilities provider and the customer. The fact that the actual connected load after

2 years from the date of initial service is less than 400 kilowatts does not affect the right of the electric

supplier facilities provider initially providing electric service facilities to continue to provide electric service

facilities to sueh the premises.

(2) An independent consultant engineer agreeable to both electric suppliers facilities providers or,

in the event of failure of the electric suppliers facilities providers to agree on a consultant engineer, an

independent consultant engineer selected by the district court having jurisdiction, as provided in 89-5-110,

shall determine which electric suppher facilities provider can extend its kres-te-the-sarsumer facilities at

the least cost ta the utility. The cost of sush those engineering services shaH must be paid equally by the

electric suppliers facilities providers involved.

Section 39. Section §9-5-107, MCA, is amended to read:
"69-5-107. Service-to-property-owned-by elostre-supplier Customer-owned facilities. Nothing-n

property-ewned-by-the-electricsuppher: This part may not limit a customer’s right to construct, own, or

operate electric service facilities for the customer’s cwn use, and construction, ownership, or use may not

cause the customer to be considered a utility. A customer may not duplicate existing electric_service

facilities."

Section 40. Section 69-5-108, MCA, is amended to read:

( Legistative
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"69-5-108. Agreements between electric suppliers—as—to——service—areas facilities providers.

that identify the geographical area to be exclusively served by each electric facilities provider that is party

to the agreement, overriding the provisions of 63-b-105 and 68-56-107. If an agreement is approved by the

commission pursuant to this part, the agreement is valid and binding on all electric facilities providers and

all customers, except those provided for in 69-5-106."

Section 41. Section 69-5-109, MCA, is amended to read:
"69-5-109. Special provisions for annexed areas. With—respect-to-sorvico—in—-areas—which—are

1841 (1) Electric facilities providers providing electric service facilities in _or near areas that are

incorporated municipalities having a population in excess of 3,500 persons and having annexed areas since

1985 or having existing municipal planning zones on [the effective date of this act] shall enter into

agreements dividing the annexed and planning zone areas into exclusive service territories and shall submit

the agreements to the commission for approval, pursuant to this part.

(2) The agreements do not apply to electric service facilities with loads of 400 kilowatts or greater.

Agreements must be based on the location of facilities in place on [the effective date of this act].

(3) If electric facilities providers have failed to negotiate agreements within 1 vear from the

[effective date of this act], the commission shall divide the annexed and planning zone areas into exclusive

service territories, using_the considerations pursuant to [section 44].

{4) Until aareements are final, electric service facilities to new customers will be provided pursuant
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to 69-5-105."

Section 42. Section 69-5-110, MCA, is amended to read:
"69-5-110. Jurisdiction of district courts over disputes. The district courts of the county or
counties within which the premises or lines involved in any dispute are located shalt have jurisdiction under

this part over all electric supphers facilities providers subject to the-provisions-theraef this part.”

Section 43. Section 63-5-111, MCA, is amended to read:

"69-5-111. Judicial remedies. (1) Whenever #shall-appearthatany an electric supplier facilities
pravider is failing or omitting or about to fail or o::nit to do anything required of it by this part or is doing
or is about to do anything or to permit anything to be done contrary to or in violation of this part, asy the

electric suppher facilities provider affected tharaby-ghall-have-therightte may file a complaint in the district

court briefly setting forth the acts or omissions complained of and requesting an injunction.

{2) ¥ an affidavit showing that grounds exist therefor that an electric facilities provider is in

viplation of this part is filed with the complaint, a temporary restraining order shali must be issued without

notice. A copy of the temporary restraining order, complaint, and affidavit ehaH must be served upon the
defendant, together with an order to show cause why the temporary restraining order should not be made
permanent, within 5 days after issuance of the temporary restraining order. The hearing on the order to
show cause must be held at a date specified thersir in the order—which-shall and may not be more than
10 days after service thoreat of the order and shall must take precedence over all matters pending before
the district court. A judgment making the injunction permanent or dissolving the temparary restraining order
theretofore that was issued and dismissing the complaint must be made rottatecthan before 10 days after
the hearing on the order to show cause.

{3) Any party aggrieved by the order may appeal to the supreme court of Montana by filing a notice
of appeal in the district court within 20 days from entry of the order. The appeal must be perfected within

20 days thereafter after filing the notice of appeal and shall must take precedence over all matters pending

befare the supreme court of Montana.”

NEW SECTION. Section 44. Commission jurisdiction over agreements. (1} All agreements between

electric facilities providers must be submiited to the commission for approval. Each agreement must clearly
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identify the geographical area to be served by each electric facilities provider. The submission must inciude:
{a) a map and a written description of the area; AND
{b) the terms and conditions pertaining to the implementation of the agreement;.

(2) WHENEVER AN AGREEMENT INVOLVES THE EXCHANGE OR TRANSFER OF CUSTOMERS

WITHIN SERVICE TERRITORIES, THE FOLLOWING MUST ALSC BE INCLUDED WITH THE AGREEMENT

SUBMISSION:

{eH{A) the number and class of customers to be transferred;

{i(B) assurance that the affected customers have been contacted and have received a written
explanation of the difference in rates; and

{e+(C} information with respect to the degree of acceptance by affected customers, such as the
number in favor of and those opposed to the transfer.

+23(3} In approving agreements, the commission shall consider but not be limited to consideration
of:

(a) the reasonable likelihood that the agreement, in and of itself, will not cause a decrease in the
reliability of electric service to the existing or future ratepayers of any electric facilities provider party of
the agreement; and

(b) the reasonable likelihood that the agreement will eliminate existing or potentiaily uneconomic
duplication of electric service facilities.

3H4) Anagreement approved by the commission is valid and enforceable, and except as provided
in 69-5-106, an electric facilities provider may not offer, construct, or extend electric service facilities into
an exclusive territory.

{43{5] The commission shall state its findings and conclusions for approving or disapproving an
agreement and shall render a decision within 90 days of receipt of the agreement. The electric facilities
providers submitting the agreement to the commission shall act according to the agreement until a decision
is rendered.

£63(8) Upon approval of the agreement, any madification, changes, or corrections to this agreement
must be approved by the commission.

637} The commission may promulgate rules to administer this part consistent with the

requirements of this part.
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NEW SECTION. Section 45. Repealer. Section 63-5-103, MCA, is repealed.

NEW SECTION. Section 46. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].

NEW SECTION. Section 47. Severability. If a part of [this act] is invalid, all vaiid parts that are
severable from the invalid part remain in effect. if a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 48. Codification instructions. (1) [Sections 1 through 31] are intended

to be codified as an integral part of Title 69, and the provisions of Title 69 apply to {sections 1 through 31].
(2) [Section 44]is intended to be codified as an integral part of Title 69, chapter 5, part 1, and the

provisions of Title 69, chapter 5, part 1, apply to [section 44].

NEW SECTION. Section 49. Effective date. [This act] is effective on passage and approval.

-END-
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APPROVED BY CCM ON
APPROPRIATIONS

SENATE BILL NO. 390
INTRODUCED BY THOMAS, QUILICI, HARP, BERGSAGEL, SLITER, MOLNAR, BEAUDRY, MASOLO,
GRINDE, MAHLUM, MENAHAN, DEVLIN, SHEA, CHRISTIAENS, SIMPKINS, STANG, DEPRATU,

L. TAYLOR, HARRINGTON, BOOKOUT-REINICKE, STORY, OHS, PAVLOVICH, DEVANEY, JABS,
REHBEIN, KEATING, TOEWS, TROPILA, ORR, FOSTER, LYNCH, GALVIN, MCCARTHY, BECK, RYAN,
EMERSON, KITZENBERG, DEBRUYCKER, HERTEL, MILLS, GRADY, HALLIGAN, M. TAYLOR,
GROSFIELD, WILSON, NELSON, CLARK, TASH, BISHOP, BENEDICT, SPRAGUE, COLE, MOHL, ELLIS,
JENKINS, KOTTEL, WYATT, DENNY

A BILLFORAN ACT ENTITLED: "AN ACT GENERALLY ESTABLISHING RESTRUCTURING REQUIREMENTS
FORMONTANA'SELECTRICUTILITY INDUSTRY; PROVIDING CUSTOMER CHOICE; GENERALLY REVISING
THETERRITORIALINTEGRITY LAWS; REMOVING CERTAINRURALELECTRIC COOPERATIVEPROPERTIES
FROM CLASS SEVEN PROPERTY; INCLUDING CERTAIN RURAL ELECTRIC COCPERATIVE PROPERTIES
IN CLASS NINE PROPERTY; APPROPRIATING FUNDS FOR THE ACTIVITIES OF THE TRANSITION

ADVISORY COMMITTEE ON ELECTRIC UTILITY INDUSTRY RESTRUCTURING:; IMPOSING A FEE ON

ELECTRIC UTILITY COMPANIES TO SUPPORT THE ACTIVITIES OF THE TRANSITION ADVISCRY

COMMITTEE; AMENDING SECTIONS 15-6-137, 15-6-141, 69-5-101, €9-5-102, 69-5-104, 69-5-105,

69-5-106, 69-5-107, 69-5-108, 69-5-109, 69-5-110, AND 69-5-111, MCA; REPEALING SECTION
69-5-103, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

STATEMENT OF INTENT
A statement af intent is required because this bill provides the public service commission with
rulemaking authority.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1 through 31] may be cited as the "Electric Utility

Industry Restructuring and Customer Choice Act”.

NEW SECTION. Section 2. Legislative findings and policy. The legislature finds and declares the
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following:

(1) The generation and sale of electricity is becoming a competitive industry.

(2} Montana customers should have the freedom to choose their supplier of electricity and related
services in a competitive market as soon as administratively feasible. Affording this opportunity serves the
public interest.

{3) The INTERESTS OF MONTANA CONSUMERS SHOULD BE PROTECTED AND THE financial

integrity of electrical utilities should be fostered WiiLE-RECOGMNZING THE INTERESTS-OF-MONTANA

CONSUMERS.
{4) The public interest requires the continued pratection of consumers through:
(a) licensure of electricity suppliers;
{b) provision of information to consumers regarding electricity supply service;
{c} provision of a process for investigating and resolving complaints;
{d) continued funding for public purpose programs for:
(i} cost-effective local energy conservation;
{ii} low-income customer weatherization;

{iii} renewable resource PROJECTS AND applications;

{iv) research and development programs related to energy conservation and renewables;
{v) market transformation; and

{vil low-income energy kil assistance;

(e) assurance of service reliability and quality; and

{f} prevention of anticompetitive and abusive activities.

(5) A UTILITY IN THE STATE OF MONTANA MAY NOT BE ADVANTAGED OR DISADVANTAGED

IN THE COMPETITIVE ELECTRICITY SUPPLY MARKET, INCLUDING THE CONSIDERATION OF THE

EXISTENCE OF UNIVERSAL SYSTEM BENEFITS PROGRAMS AND THE COMPARABLE LEVEL QF FUNDING

FOR THOSE PROGRAMS THRCUGHOUT THE REGIONS NEIGHBORING MONTANA.

NEW SECTION. Section 3. Definitions. As used in [sections 1 through 31}, unless the context

requires otherwise, the foilowing definitions apply:
(1) "Aggregator” or "market aggregator” means an entity, licensed by the commission, that
aggregates retail customers and purchases electric energy and takes title to electric energy as an
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intermediary for sale to retail customers.

{2) "Assignee" means any entity, including a corporation, partnership, beard, trust, or financing
vehicle, to which a utility assigns, sells, or transfers, other than as security, all or a portion of the utitity’s
interest in or right to transition property. The term also includes an entity, corporation, public authority,
partnership, trust or financing vehicle, to which an assignee assigns, sells, or transfers, other than as
security, the assignee’s interest in or right to transition property.

{3) "Board" means the board of investments created by 2-15-1808.

(4) "Broker"” or "marketer” means an entity, licensed by the commission, that acts as an agent or
intermediary in the sale and purchase of electric energy but that does not take title to electric energy.

{5} "Cooperative utility” means:

{a) a utility qualifying as an electric cooperative pursuant to Title 35, chapter 18: OR

(b) an existing municipal ELECTRIC utility as of {the effective date of this actli-e«.

(6) "Customer” or "consumer” means a retail electric customer or consumer. THE UNIVERSITY OF

MONTANA, PURSUANT TO 20-25-201(1), AND MONTANA STATE UNIVERSITY, PURSUANT TO

20-25-201(2), ARE EACH CONSIDERED A SINGLE RETAIL ELECTRIC CUSTOMER QR CONSUMER WITH

A SINGLE INDIVIDUAL LOAD.

(7) "Distribution facilities™ means those facilities by and through which electricity is received from
a transmission services provider and distributed to the customer and that are controlled or operated by a
distribution services provider.

{(8) "Distribution services provider” means a person controlling or operating distribution facilities for
distribution of electricity to the public.

{9) "Electricity supplier” means any person, including aggregators, market aggregators, brokers, and
marketers’ offering to sell electricity to retail customers in the state of Montana.

(10) "Financing order” means an order of the commission adopted in accordance with [section 31}
that authorizes the imposition and collection of fixed transition amounts and the issuance of transition
bonds.

(11) (a) "Fixed transition amounts” means those nonbypassable rates or charges, including but not
limited to:
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(i} distribution;

(ii} connection;

{iii} disconnection; and

{iv) termination rates and charges that are authorized by the commission in a financing order to
permit recovery of transition costs and the costs of recovering, reimbursing, financing, or refinancing the
transition costs and acquiring transition property through a plan approved by the commission in the
financing order, inciuding the costs of issuing, servicing, and retiring transition bonds.

(b) If requested by the utility in the utility’s application for a financing order, fixed transition
amounts must include nonbypassable rates ar charges to recover federal and state taxes in which the
transition cost recovery periad is maodified by the transactions approved in the financing order.

{12) "Functionally separate” means a utility’s separation of the utility’s electricity supply,
transmission, distribution, and unregulated retail energy services assets and operations.

{13} "Local governing body” means a lacal board of trustees of a rural electric cooperative.

{14) "Low-income customer” means those energy consumer households and families with incomes
at or below industry-recognized levels that gqualify those consumers for low-income energy-related
assistance.

(16) "Nonbypassable rates or charges” means rates or charges approved by the commission
imposed by ON a customer to pay the customer’s share of transition costs or universal system benefits
program costs even if the customer has physically bypassed either the utility's transmission or distribution
facilities.

{16) "Pilot program" means a program using a representative sample of residential and small
commercial customers to assist in developing and offering customer choice of electric supply for all
residential and commercial customers.

(17} "Public utility” means any electric utility regulated by the commission pursuant to Title 69,
chapter 3, on {the effective date of this act], including the public utility’s successors or assighees.

(18) "Transition bondholder" means a holder of transition bonds including trustees, collateral
agents, and other entities acting for the benefit of that holder. |

(19) "Transition bonds” means any bond, debenture, note, interim certificate, collateral, trust

certificate, or other evidence of indebtedness or ownership ISSUED BY THE BOARD OR OTHER

TRANSITION BONDS ISSUER that is secured by or payable from fixed transition amounts or transition
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property. Proceeds from transition bonds must be used to recover, reimburse, finance, or refinance
transition costs and to acquire transition property,

(20) "Transition charge" means a nonbypassable rate or charge to be imposed on a customer to pay
the customer’s share of transition costs,

(21) "Transition cost recovery period" means the period beginning on July 1, 1998, and ending
when a utility customer does not have any liability for payment of transition costs.

{22) "Transition costs" means:

{a} a public utility's net verifiable generation-related and electricity supply costs, including costs
of capital, that become unrecoverable as a result of the implementation of [sectidns 1 through 311 or of
federal law requiring retaii open access or customer choice.

(b) those costs that include but are not limited to:

(i) regulatory assets and deferred charges that exist because of cﬁrrent regulatory practices and can
be accounted for up to the effective date of the commission’s final order regarding a public utility’s

transition plan AND CONSERVATION INVESTMENTS MADE PRIOR TO UNIVERSAL SYSTEM BENEFITS

CHARGE IMPLEMENTATION;

{ii) nonutility and utility power purchase contracts, including qualifying facility contracts;
{iii} existing generation investments and supply commitments or ¢ther obligations incurred befare

[the effective date of this act] AND COSTS ARISING FROM THESE INVESTMENTS AND COMMITMENTS;

(iv) the costs associated with ary renegotiation or buyout of the existing nonutility and utility power
purchase contracts, including quaiifying facilities and ali costs, expenses, and reasonable fees related 1o
issuing transition bonds; and |

{v) the costs of refinancing and retiring of debt or equity capital of the public utility and associated
federal and state tax liabilities or other utility costs for which the use of transition bonds would benefit
customers.

(23) "Transition period” means the period heginning on July 1, 1898, and ending on July 1, 2002,
unless otherwise extended pursuant to [sections 1 through 31], during which utilities may phase in
customer choice of electricity supplier.

(24) "Transition property” means the property right creat.ed by a financing order including without
limitation the right, title, and interest of a utility, assignee, or other issuer of transition bonds to all ravenue,
collections, claims, payments, money, or proceeds of or arising from or constituting fixed transition
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amounts that are the subject of a financing order including those nonbypa.ssable rates and other charges
and fixed transition amounts that are authorized by the commission in the financing order to recover
transition costs and the costs of recovering, reimbursing, financing, or refinancing the transition costs and
acquiring transition property including the costs of issuing, servicing, and retiring transition bonds. Any
right that a utility has in the transition property before the utility’s sale or transfer or any other right creatad
under this section or created in the financing order and assignable under [sections 1 through 311 or
assignable pursuant to a financing order is only a contract right.

(2B) "Transmission facilities" means those facilities that are used to provide transmission sarvices
as determined by the federal energy regulatory commission and the commission.

(26) "Transmission services provider"” means aperson controiling or operating transmission facilities.

(27) "Universal system benefits charge" means a nonbypassable rate or charge to be imposed on
a customer to pay the customer’s share of universal system benefits program costs.

(28} "Universal system benefits programs” means public purpose programs for:

(a} cost-effective local energy conservation;

(b} low-income customer weatherization;

(cl renewable resource PROJECTS AND applications, including those that capture unigue social and

energy system benefits or provide transmission and distribution system benefits;
{d) research and development programs related ta energy conservation and renewables;

(e} market transformation designed to encourage competitive markets for public purpose programs;

and

(f) low-income energy bill assistance as-approved-by-tho-commissian.

(29) "Utility” means any pubilic utility or cooperative utility.

NEW SECTION, Section 4. Pilot programs. (1) Except as provided in [sections 5(4) and 20],

beginning July 1, 1998, utilities shall conduct pilot programs using a representative sample of their
residential and small commercial customers. A report describing and analyzing the results of the pilot
programs must be submitted to the commission and the transition advisory committee established in
[section 29] on or before July 1, 2000.

(2) Utilities shali use pilot programs to gather necessary information to determine the most effective

and timely options for providing customer choice. Necessary information includes but is not limited ta:
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(a) the level of demand for electricity supply choice and the availability of market prices for smaller
customers;

(b} the best means to encourage and support the development of sufficient markets and bargaining
power for the benefit of smaller customers;

{c) the electricity suppliers’ interest in serving smaller customers and the opportunities in providing
service to smaller customers; and

(d) experience in the broad range of technical and administrative support matters involved in

designing and delivering unbundled retail services to smaller customers.

NEW SECTION. Section 5. Public utility -- transition to customer choice -- waiver. {1} A public

utility shall, except as provided in this section, adhere to the following deadlines:

(a) On or before July 1, 1998, all customers with individual loads greater than 1,000 kilowatts and
for loads of the same customer with individual loads at a meter greater than 300 kilowatts that aggregate
to 1,000 kilowatts or greater must have the opportunity to choose an electricity supplier.

(b) Subject to subsection (2), and as soon as is administratively feasible but before July 1, 2002,
all other public utility customers must have the opportunity to choose an electricity supplier.

{2) (a) Except as provided for in subsection {3}, the commission may determine that additional time
is necessary for customers identified in subsection {1)(b); however, the implementation of full custemer
choice may not be delayed beyond July 1, 2004.

(b} A determination by the commission that additional time is necessary for subsection (1)(b)
customers must be made at feast 60 days in advance of the scheduled date and must be based on one or
more of the following considerations:

(i) implementation would not be administratively feasible;

{ii) implementation would materially affect the reliahility of the electric system; or

{iii) Montana customers or electricity suppliers would be disadvantaged due to lack of a competitive
electricity supply market.

(3) Except as provided in [sestior SECTIONS 22 AND 34 THROUGH 44|, a public utility currently

doing business in Montana as part of a single integrated muitistate operation, no portion of which lies within
the basin of the Columbia River may:

{a) defer compliance with this-sestion [SECTIONS 1 THROUGH 31} until a time that the public utility
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can reasonably implement customer choice in the state of the public utility’s primary service territory except
that the public utility shail file a transition plan pursuant to [section 6] to provide transition to customer
choice on or before July 1, 2002, and must have campleted the transition period to customer choice by
Juty 1, 20086; and
(b) petition the commission to delay the public utility's transition plan fifing until July 1, 2004,
(4) Upon a request from a public utility with fewer than 50 customers, the commission shall waive

compliance with the requirements of [sections 4, 8 THROUGH 12, 22, and this section].

NEW SECTION. Section 6. Public utility -- transition plans. {1} All public utilities, pursuant to

[sections 1 through 31], shall submit a transition plan to the commission. Plans must be filed with the
commission nat later than 1 year before the date by which any customers of the public utility are entitied
to choice of electricity supplier pursuant to [section 5]. The commission may deveiop a scheduie for public
utilities that are required to file plans. The transition plan must demonstrate that the public utility meets
ali the requirements of [sections 1 through 31}].

(2) The commission shall develop a procedural schedule that includes:

(a) a preliminary transition plan determination including the commission’s findings on whether the
plan is complete and adequate subject to the requirements of [sections 1 through 31]; and

{b) an opportunity for a public utility to file a revised plan based on the preliminary determination.

{3) Unless waived by the public utility, the commission shall issue a final order approving,

MODIFYING, or denying the transition plan before 9 months after the date a public utility files a plan. All

parties are afforded an opportunity for hearing before issuance of the final order.

{(4) The commission shall process a request for approval of a transition pian pursuant to the
contested case procedures of the Montana Administrative Procedure Act, Title 2, chapter 4, part 6.

(5) On approvél of the plan. the commission shall enforce the public utility obligations as

incorporated in the plan and in the commission’s final order.

NEW SECTION. Section 7. Public utility -- customer choice -- continued service -- education of
customers. (1) A customer is permitted to choose an electricity supplier pursuant to the deadlines
established in [section 5]. Public utilities shall propose a method for customers to choose an electricity

supplier.
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{2) If a customer has not chosen an electricity supplier by the end of the transition period, a public
utility shall propose a methad in the public utility’s transition plans for assigning that customer to an
electricity supplier.

(3) A public utility may phase in customer choice to promote the orderly transition to a competitive
market environment pursuant to the deadlines in [section 5].

{4} Public utilities shall educate their customers about customer choice so that customers may make
an informed choice of an electricity supplier. This education process must give special emphasis to

education efforts during the transition period.

NEW SECTION. Section 8. Public utility -- functional separation, divestiture, and nondiscrimination.
{1} To the extent that a public utility is vertically integrated, a public utility shall functionally separate the
public utility's electricity supply, retail transmission and distribution, and regulated and unregulated retail
energy services operations in the state of Montana, upon application tc and approval from the commission.

(2) The commission may not order a public utility to divest itself of any generation assets or prohibit
a public utility from divesting itself voluntarily of any generation assets.

(3} Public utilities shall:

{a) prevent undue discrimination in favor of their own power supply, other services, divisions, or
affiliates, if any;

(b} prevent any other forms of self-dealing that could result in noncompetitive electricity prices to
customers; and

{c) grant customers and their electricity suppliers access to the public utility's retail transmission
and distribution system on a nondiscriminatory basis at rates, terms, and conditions of service comparable
to the use of the retail transmission and distribution system by the public utility and the public utility’s
affiliates.

{4} The provisions of this section are satisfied if the public utility adopts and complies with A CODE

OF CONDUCT CONSISTENT WITH federal energy regulatory commission approved code of conduct

pursuant to 18 CFR, part 37. The commission shall promulgate rules relating to the codes of conduct.

NEW SECTION. Section 9. Public utility -- distribution services. (1) A public utility’s distribution

services provider shall:

(Le isljalive
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{a) file tariffs that make distribution facilities available to all electricity suppiiers, transmission
services providers, and customers on a nondiscriminatory and comparable basis;

(b} build and maintain distribution facilities; and

{c) be an emergency supplier of electricity and related services.

{2) When a distribution services provider acts as an emergency supplier of electricity and related
services to customers, the electricity supplier that should have provided the electricity shall reimburse the
distribution services provider at the higher of a multiple of the cost or a multiple of the then existing market
rate for that electricity. The commission shall determine and autharize the muitiple used. The market rate
is the highest published rate for electricity purchased within the local load controi area at the time that the
distribution serviceé provider provided the emergency suppiy. A distribution services provider is not

required to purchase any reserve supply of electricity to fulfill this obligation.

NEW SECTION. Section 10. Public utilities -- transmission services. For transmission services

regulated by the commission, public utilities, through filed tariffs, shall make transmission services available
for nondiscriminatory and comparable use by all electricity suppliers, by distribution services providers, and

by customers,

NEW SECTION. Section 11. Public utilities -- electricity supply. {1} On the effective date of a

commission order implementing a public utility's transition plan pursuant to [section 61, the public utility
shall remove its generation assets from the rate base.

(2} During the transition period, the commission may establish cost-based prices for electricity
supply service for customers that do not have a choice of electricity supply service or that have not yet
chosen an electricity supplier.

{3) i the transition period is extended forcertain-sustermors, then the customers’ distribution
services provider shall:

{a) extend any cost-based contract with the distribution services provider’s affiliate supplier for a
term not mere than 3 years; or

(b) purchase electricity from the market-; AND

{H-A-tracking (C) USE A mechanism rmust-be-used-to-recever THAT RECOVERS electricity supply

costs in rates to ensure that those costs are fully recovered.
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{5) If a public utility intends to be an electricity supplier through an unregulated division, then the

public utility must be licensed as an electricity supplier pursuant to [section 24].

NEW SECTION. Section 12. Public utilities -- transition costs and charges -- rate moratorium. (1)
Subject to the provisions of this section, the commission shall allow recovery of the following categories
of transition costs:

{a) the unmitigable costs of qualifying facility contracts, including any REASONABLE buyout or
buydown costs, for which the contract price of generation is above the market price for generation;

{b) the unmitigabie costs of énergy supply-related regulatory asseté and deferred charges that exist
because of current regulatory practices and that can be accounted for up to the effective date of the
commission’s final order regarding a public utility's transition plan, including costs, expenses, and
reasonable fees related to issuing of transition bonds;

{c} The unmitigable transition costs related to public utility-owned generation and other power
purchase contracts, except that recovery of those costs is limited to the amount accruing during the first
4 years after the commission enters an order pursuant to [section 6(3}]; and

{d) other transition costs as may qualify for recovery under this section.

(2) Transition costs as determined by the commission upon an affirm-ative showing by a public utility
must meet the following requirements:

{a) Transition costs must reflect ali reasonable mitigation by the public utility, including but not
Iimitéd to good faith efforts to renegotiate contracts, buying out or buying down contracts, and refinancing
through transition bonds.

(b} The value of all generation-related assets and liabilities and electricity supply costs must be
reasonabiy demonstrable and must be considered on a net basis, and methods for determining value must
include but are not limited to:

(i} estimating future market values of electricity and ancillary services provided by the assets;

(ii} appraisal by independent third-party professions PROFESSIONALS; and OR

(ili) a competitive bid sale.
{(c) Investments and power purchase contracts must have been previously allowed in rates or, if not
previously in rates, must be determined to be prudent-or used and useful to ratepayers in connection with

the commission’s appraval of the utility’s transition plan.
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{d) Unless otherwise provided for in [sections 1 through 31], only costs related to existing
investments and power purchase contracts identified in subsection {2){c) and costs arising from those
investments and power purchase contracts may be included as transition costs.

{3) {a) On commission appraval of the amount of a public utility's transition costs, those costs
must be recovered through the imposition of a transition charge.

{b) A transition charge may not be collected from CUSTOMERS FOR:

{i) sustomers-with new OR ADDITIONAL loads of 1,000 kilowatts or greater that were eanrected

- 564 istribut Hitiese FIRST SERVED BY THE PUBLIC UT!LITY

after December 31, 1996; or
(i) eustomers—generating-ealactricity-forthei—ewa-use LOADS SERVED BY THAT CUSTOMER'S

OWN GENERATION.

{c) Subject to commission approval, a utility and a customer may agree to alter the customer’s

transition charge payment schedule. PUBLIC UTILITIES MAY FILE WITH THE COMMISSION TARIFFS FOR

ELECTRIC SERVICE RATES THAT FOSTER ECONOMIC DEVELOPMENT OR RETENTION OF EXISTING

CUSTOMERS WITHIN THE STATE, INCLUDING GENERALLY AVAILABLE RATE SCHEDULES. Transition

charges are the only charges that may be imposed upon a customer class to recover transition costs under
this section. A separate exit fee may not be charged.

{4} Transition charges must be imposed within a transition cost recovery period approved by the
commission on a case-by-case basis. Except for transition costs recovered under subsection {1){c),
categories of transition costs may have varying transition cost recovery periods.

(5} Approval of transition costs and collection of those transition costs through transition charges
is a settlement of all transition costs claims by a public utility. A public utility seeking to recover transition

costs through any means not authorized by [sections 1 through 31] may not collect transition charges with

respect 1o these transition costs.
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(6) EXCEPT AS PROVIDED IN SUBSECTION (7), PUBLIC UTILITIES SHALL IMPLEMENT A RATE

MCRATORIUM DURING THE TRANSITION PERIOD AS FOLLOWS:

{A) FROM JULY 1, 1998, THROUGH JUNE 30, 2000, PUBLIC UTILITIES MAY NOT CHARGE RATES
HIGHER THAN THOSE RATES IN EFFECT ON JULY 1, 1998,

(B} FROM JULY 1, 2000, THROUGH JUNE 30, 2002, AND ONLY FOR THOSE CUSTOMERS

SUBJECT TO THE PROVISIONS OF [SECTION 5(1)(B)], PUBLIC UTILITIES MAY NOT INCREASE THAT

INCREMENT OF RATES NORMALLY ALLOCATED TO ELECTRIC SUPPLY-RELATED COSTS ABOVE THE

INCREMENT ASSOCIATED WITH ELECTRIC SUPPLY-RELATED COSTS REFLECTED IN RATES IN EFFECT

ON JULY 1, 1998. BEGINNING ON JULY 1, 2000, PUBLIC UTILITIES MAY PROPOSE INCREASES TO

THOSE INCREMENTS OF RATES NORMALLY ALLOCATED TQO TRANSMISSION AND DISTRIBUTION

COSTS.
{7) EXCEPTED FRCM THE PROVISIONS OF SUBSECTION (6) ARE:

(A)INCREASEDCOSTSRELATED TO UNIVERSAL SYSTEM BENEFITS PROGRAMS GREATER THAN

THOSE CURRENTLY IN RATES, INCLUDING THE TREATMENT OF UNIVERSAL SYSTEM BENEFITS

PROGRAM COSTS AS AN EXPENSE;

(B) INCREASED COSTS NECESSARY TO IMPLEMENT FULL CUSTOMER CHOICE, INCLUDING BUT

NOT LIMITED TO METERING, BILLING, AND TECHNOLOGY. THOSE COSTS MUST BE RECOVERED FROM
THE CUSTOMERS ON WHQSE BEHALF THE INCREASED COSTS ARE INCURRED.

{C) SUBJECT TO COMMISSION APPROVAL, AN EXTRACRDINARY EMEMNTS EVENT RESULTING

IN EITHER:
(I} A 4% ANNUAL REVENUE REQUIREMENT INCREASE FROM JULY 1, 1998, THROUGH JUNE 30,
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2000; OR
{1h AN 8% POWER SUPPLY-RELATED ANNUAL REVENUE REQUIREMENT INCREASE FROM JULY

1, 2000, THROUGH JUNE 30, 2002;

(D) PORTIONS OF THE INCREASE OR DECREASE IN THE ANNUAL STATE AND LOCAL PROPERTY

TAX EXPENSE THAT ARE GREATER THAN THE PAYMENT OR ADJUSTMENT THAT RESULTS FROM

APPLYING THE INDUSTRY-RECOGNIZED RATES OF INFLATION TO THE INCREASE OR DECREASE IN THE

STATE AND LOCAL PROPERTY TAX EXPENSE REFLECTED IN RATES AS OF [THE EFFECTIVE DATE OF

THIS ACT].

{8) NOTWITHSTANDING SUBSECTIONS (6} AND {7), DURING THE TRANSITION PERIOD, PUBLIC
UTILITIES MAY NOT CHARGE RATES OR COLLECT COSTS THAT INCLUDE COSTS REALLOCATED TO

TRANSITION COSTS AT A LEVEL HIGHER THAN THE PUBLIC UTILITY WCOULD REASONABLY EXPECT TQ

RECOVER IN RATES HAD THE CURRENT REGULATORY SYSTEM REMAINED INTACT.
{9) PUBLIC UTILITIES SHALL APPLY SAVINGS RESULTING UNDER [SECTION 31] TOWARD THE

RATE MORATQORIUM PURSUANT TO SUBSECTION (6).

(10) PUBLIC UTILITIES MAY ACCELERATE THE AMORTIZATION OF ACCUMULATED DEFERRED

INVESTMENT TAX CREDITS ASSOCIATED WITH TRANSMISSION, DISTRIBUTION, AND THE GENERAL

PLANT AS AN ADJUSTMENT TO EARNINGS. ACCUMULATED DEFERRED INVESTMENT TAX CREDITS

AMORTIZED UNDER _THIS SUBSECTION MAY NOT BE REFLECTED I{N OPERATING INCOME FOR

RATEMAKING PURPOSES.

8H{11) The commission shall issue the accounting orders necessary to align rate moratorium timing

and requirements to actuatl transition bonds savings.

NEW SECTION. Section 13. Cooperative utility -- transition plan for customer choice. (1} Except
as provided in [section 201, on or before July 1, 2001, the local governing body of a cooperative utility shall
adopt a transition plan.

{2) (a) Except as provided in subsection {2)(b}, transition plans must contain a transition period that
may not end later than July 1, 2002. At the conclusion of the transition period, all customers must have

the opportunity to choose an electricity supplier.

| Legislative
\ Services - 14 - SB 390

“ Djvision



5b6th Legislature SB0390.04

WM

o O N oW

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

29
30

{b) If after a pilot program for customers of a cooperative utility with loads less than 1,000
kilowatts, a competitive market, technology, or other conditions precedent to full customer chaice have not
developed, then the transition plan may be altered by the cooperative utility's governing body for those
customers.

(3) [Sections 1 through 31] do not reguire the cooperative utility to divest itself of any generation,
transmission, or distribution assets or prohibit a cooperative utility fram divesting itself voluntarity of those
assets.

{4) A cooperative utility’'s local governing body shall certify to the commission that the local
governing body has adopted a transition plan. In the cooperative utility’s certification filing, the ccoperative
utility shall provide to the commission documentation that the cooperative utility’s transition plan is

consistent with [sections 1 through 311.

NEW SECTION. Section 14. Cooperative utility -- customer choice -- education of customers --

continued service. {1} Except as provided in [section 20], cooperative utilities shall propose a method for
cooperative utility customers to choose an electricity supplier.

{2) Customer choice may be phased in to promote the orderly transition to a competitive market
environment.

{3} Cooperative utilities shall educate their customers about customer choice so that customers may
make an informed choice of an electricity supplier. This education process must give special emphasis 1o
education efforts during the transition period.

(4) If a cooperative utility customer has not chosen an electricity supplier by the end of the
transition period, then the electricity supplier is the cooperative utility that filed the plan or an electricity

supplier designated by the cocperative utility.

NEW SECTION. Section 15. Cooperative utility -- functional separation. (1) To the extent that a

cooperative utility is vertically integrated, the cooperative utility has the option to functionally separate the
cooperative utility’s electricity supply, transmission, distribution, and unregulated energy services assets
and operations in the state of Montana. If the cooperative ufility intends to exercise this option, the
cooperative utility's transition plan must explain the cooperative utility’s proposed separation process.

{2) A cooperative utility shall describe in the transition plan measures taken by the cooperative
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utility to prevent undue discrimination in favor of the cooperative utility’s own electricity supply, if any, and
in favor of the cooperative utility’s affiliates, if any.
{3) Cooperative utilities may establish a code of conduct similar to the federal energy regulatory

commission’'s code of conduct established in 18 CFR, part 37.

NEW SECTION. Section 16. Cooperative utility -- distribution services. (1} A cooﬁeratiye utility
transition plan must include distribution facility tariffs that must be established by the cooperative utility's
local governing body and must include the obligation for the cooperative utility to:

{a) make distribution services available to all electricity suppliers, transmission services providers,
and customers on a nondiscriminatory and comparable basis;

{b) build and maintain distribution facitities; and

{c) be an emergency supplier of electricity and related services.

(2) If a distribution services provider acts as an emergency supplier of electricity and related
services to a customer of an electricity supplier, then the electricity supplier failing to meet contractual
obligations shall reimburse the distribution services provider at an amount to be set by the local governing
body but may not exceed the higher of a multipie of the cost or a muitiple of the then existing market rate
for that electricity. The market rate is the highest published rate for electricity purchased within the local
load control area at the time that the distribution services provider provided the emergency supply. A

distribution services provider is not required to purchase any reserve supply of electricity to fulfill this

obtigation.
{3) Recoverable costs for cooperative utilities must be based upon standard financial reporting

statements and may reflect comparable rates of return of other utilities.

NEW SECTION. Section 17. Cooperative utility -- transmission services. Transition plans must

state whether the cooperative utility's transmission services, if any, are regulated by the federal energy
regulatory commission. |f those services are not regulated by the federal energy regulatory commission,
the plan must provide the basis for comparable and nondiscriminatory use by all electricity suppliers,
distribution services providers, and customers. A cooperative utility's local governing body shall establish

the cooperative utility’s transmission tariffs.
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NEW SECTION. Section 18. Cooperative utility -- electricity supply. (1) A transition plan may

provide for a cooperative utility to own electric generation assets and for a cooperative utility to offer
electricity supply service. The local governing body shall establish the price for electricity supply service
offered by a cooperative utility.

{2) Cooperative utilities intending to offer electricity supply service shall comply with the provisions
of [section 24].

(3) If a cooperative utility offers electricity supply service competitively to customers using a public
utility's distribution facilities, the cooperative utility shall create an affiliated for-profit entity or simiiar
structure to serve those customers that allows the entity to be taxed at the same level as other for-profit

electricity suppliers.

NEW SECTION. Section 19. Cooperative utility -- transition costs and charges. (1) For the

purposes of this section, "transition costs" means those costs, liabilities, and investments that cooperative
utilities would reasonably expect to recover if fully bundled ratemaking conditions continued and that may
not be recoverable as a result of the transition to a competitive market for electricity supply service.

(2) Transition costs eligible for treatment include but are not limited to:

{a) regulatory assets and deferred charges typically recoverable in rates;

(b} nonutility and utility power purchase contracts;

{c} existing commitments or obligations incurred before [the effective date of this act] and other
cooperative utility investments rendered uneconomic as a result of the implementation of [sections 1
through 31] or the introduction of retail wheeling through federal legislation or reguiation;

{d) costs associated with any renegotiation or buyout of the existing nonutility and utility power
purchase contracts; and

(e) revenue that appears as a portion of a facility charge necessary to meet debt service

requirements, INCLUDING ANY COVERAGE AMOUNTS REQUIRED BY ANY MORTGAGE, INDENTURE, OR

OTHER FINANCING DOCUMENT;

(F} COSTS OF REFINANCING AND RETIRING DEBT OF THE COOPERATIVE UTILITY AND

ASSOCIATED FEDERAL AND STATE TAX LIABILITIES OR OTHER UTILITY COSTS FOR WHICH THE USE

OF TRANSITION BONDS WOULD BENEFIT CUSTOMERS; AND

(G} ALL COSTS, EXPENSES, AND REASONABLE FEES RELATED TO TRANSITION BONDS.
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{3) For a cooperative utility's transition costs to be fully recoverable, the cooperative utility shall
make reasonable efforts to mitigate those transition costs.

(4} Cooperative utilities may not collect any more costs, including costs reallocated to transition
costs, at a level higher than would otherwise be anticipated had the current regulatory system remained
intact, with the exception of:

(a) increased costs related to universal system benefits charges; and

{b) increased costs of metering, billing, and technology necessary to facilitate full customer choice.

{8) Subject to the obligation to mitigate transition costs, a cooperative utility shall fully recover
transition costs as approved by its local governing body. Unmitigable transition costs are nonbypassable
and collected on a nondiscriminatory basis from consumers using the cooperative utility’s distribution
facilities in the receipt of electricity supply services.

(6) A cooperative utility may not collect transition costs from a customer for which the cooperative
utility does not have and never has had an obligation to incur costs to provide electricity supply service
unless the unmitigated transition costs were incurred solely on behalf of the customer.

(7} Appraval of and collection of transition costs through a transition charge is a settlement of ali
transition claims by a cooperative utility. A cooperative utility seeking to recover transition costs through

any other means may not collect transition charges.

NEW SECTION. Section 20. Cooperative utility -- exemption. (1) Within 1 year after [the effective
date of this act], a cooperative utility may file a notice with the commission that the cooperative utility does
not intend to open the cooperative utility’s distribution facilities to electricity suppliers and does not intend
to adopt a transition plan. Except as otherwise provided in the universal system benefits program pursuant
to [section 22], a cooperative utility filing notice under this section is exempt from the provisions and
requirements of [sections 1 through 31].

(2) A cooperative utility filing a notice under this section:

{al may elect [ater to adopt a transition plan in accordance with [sections 1 through 31]; and

{b) may not use a public utility’s distribution facilities UNLESS PREEXISTING CONTRACTS EXIST.

NEW SECTION. Section 21. Maintaining safety and reliability. Utilities shall maintain standards
of safety and reliability of the electric delivery system and existing customer service requirements.
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NEW SECTION. Section 22. Universal system benefits programs. (1) Universal system benefits

programs are established for the state of Montana to ensure continued funding of AND NEW

EXPENDITURES FOR energy conservation, renewable resource PROJECTS AND applications, and

low-income energy bl assistance during the transition period and into the future.

(2) Or-orafter BEGINNING January 1, 1999, 2.4% of each utiiity's annual retail sales revenue in
Montana for the calendar year ending December 31, 1995, is established as the annual funding level for
universal system benefits programs. Unless modified as provided in subsection {32} {7), this funding level
remains in effect until July 1, 2003,

{33(A) The recovery of all universal system benefits programs costs imposed pursuant to this
section, is authorized through the imposition of a universal system benefits charge assessed at the meter
for each local utility system customer as provided in this section.

{44{B} Utilities must receive credit toward annual funding requirements for a utility’s internal

programs or activities that gualify as universal system benefits programs, INCLUDING THOSE PORTIONS

OF EXPENDITURES FOR THE PURCHASE OF POWER THAT ARE FOR THE ACQUISITION OR SUPPORT OF

RENEWABLE ENERGY, CONSERVATION-RELATED ACTIVITIES, OR LOW-INCOME ENERGY 8l

ASSISTANCE, and for customers’ programs or activities as provided in subsection {32} (7).

(C) A UTILITY AT WHICH THE SALE OF POWER FOR FINAL END-USE QCCURS IS THE UTILITY

THAT RECEIVES CREDIT FOR THE UNIVERSAL SYSTEM BENEFITS PROGRAM EXPENDITURE.

(D) FOR A UTILITY TG RECEIVE CREDIT FOR LOW-INCOME RELATED EXPENDITURES, THE

ACTIVITY MUST HAVE TAKEN PLACE IN MONTANA.

(BHE) If a utility’s or a customer’s credit for internal activities do not satisfy the annual funding

provisions of subsection (2}, then the utility shall make a payment TQ THE UNIVERSAL SYSTEM BENEFITS

FUND for any difference.

+84(3} Cooperative utilities may COLLECTIVELY pool their statewide credits to satisfy their annual
funding requirements for universal system benefits programs er AND low-income energy bi# assistance.

{4} A utility’s transition plan must describe how the utility proposes to provide for universal
system benefits programs, including the methodologies, such as cost-effectiveness and need determination,
used to measure the utility’s level of contribution to each program.

{8)(5) A utility’'s MINIMUM annual funding requirement for low-income energy bl AND

WEATHERIZATION assistance is established at 17 % of the utility's annual universal system benefits funding
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level and is inclusive within the overall universal system benefits funding level.
{9HA] A utility must receive credit toward the utility’s low-income energy bill assistance annual
funding reguirement for the utility’s internal low-income energy bi! assistance programs or activities.
£H0)(B) If a utility’s credit for internal activities does not satisty its annual funding requiremer_xt,

then the utility shall make a payment for any difference TO THE UNIVERSAL ENERGY BHL ASSISTANCE

FUND.

4(6) An individual customer may not bear a disproportionate share of the local utility’s funding
requirements, and a sliding scale must be implemented to provide a more equitable distribution of program
costs.

4237} A customer with loads greater than 1,000 kilowatts shall:

(a) pay A UNIVERSAL SYSTEM BENEFITS PROGRAM CHARGE EQUAL TO the lesser of:

(i) $500,000 metof LESS the customer credits provided for in t.his subsection 8-} {7}; or

(ii) the product of .9 mills per kilowatt hour multiplied by the customer’s kilowatt hour purchases,
naetof LESS customer credits provided for in this subsection {2} (7);

{b) receive credit toward that customer’s annual universal system benefits charge for internali
expenditures and activities that qualify as a universal system benefits program expenditure and these
internal expenditures must inciude but not be limited to:

(i) expenditures that result in a reduction in the consumption of electrical energy iln the customer’s
facility; and

{i) those portions of expenditures for the purchase of power at retail or wholesale that are for the
éCquisition or support of renewable energy or conservation-related activities; and

{c) customers making these expenditures must receive a credit against the customer’s annual
universal system benefits charge, except that any of those amounts expended in a calendar year that
exceed that customer’s universal system benefits charge for the calendar year must be used as a credit
against those charges in future years until the total amount of those expenditures has been credited against

that customer’s universal system benefits charges.

H44+433(8}) A public utility shall prepare and submit an annual summary report of the public utility’s
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activities relating to al! universal system benefits programs to the commission and the transition advisory
committee provided for in [section 29]. A cooperative utility shall prepare and submit annual summary
reports of activities to the cooperative utility’s respective local gaverning body, the statewide cooperative
utility office, and the transition advisory committee. The annual report must include, but is not limited to:

{a) the types of internal utility and customer programs being used to satisfy the provisions of
[sections 1 through 31];

(b) the level of funding for those programs relative to the annual funding requirements prescribed
in subsection (2); and

{c) any payments made to the statewide funds in the event that internal funding was below the

prescribed annual funding requirements.

NEW SECTION. Section 23. Commission authority -- rulemaking authority. (1) Beginning on the
effective date of a commission order regarding a public utility's transition plan, the coﬁmission shall
regulate the public utility’s retail transmission and distribution services within the state of Montana, as
provided in [sections 1 through 31], and may not regulate the price of electricity supply except as electricity
supply may be procured during the transition period by the distribution function of a public utility for those

customers that de-pet-have-a-choise-of HAVE NOT CHOSEN AN electricity supplier or for those customers

that have not yet been assigned an electricity supplier. During the transition period, those procurements
may include a cost-based contract from a supply affiliate or an unregulated division.

{2} If the transition period is extended for certain customers because THE COMMISSION FINDS

THAT workable competition in the electricity supply market does net exist, then the commission shall

CONTINUE TQ regulate THE PROVISION OF ELECTRICITY SUPPLY BY distribution services providers in
accordance with [section 8 &4 11].
{3} The commissicn shall decide if there is workable competition in the electricity supply market by

determining whether COMPETITION IS sufficient price-slasticity-at-aamand-axists-in-the-olastrsitysupply

market to inhibit monopoly pricing or anticompetitive price leadership. In reaching a decision, the

commission may not rely solely on market share estimates.
{4) The commission shall license electricity suppliers and enforce licensing provisions pursuant to
[section 24].

{6) The commission shall promulgate rules that identify the licensees and ensure that the offered
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electricity supply is provided as offered and is adequate in terms of quality, safety and reliability.

(6} The commission shall establish just and reasonable rates through estahlished ratemaking
principles for public utility distribution and transmission services and shall regulate these services. The
commission may approve rates and charges for electricity distribution and transmiésion services based on
alternative forms of ratemaking such as performance-based ratemaking, on a demonstration by the public
utility that the alternative method complies with [sections 1 through 31], and on the public utility’s
transition plan.

{71 The commission shall certify that a cooperative utility has adopted a transition plan that complies
with [sections 1 through 31]. A cooperative utility's transition plan is considered certified 60 days after
the cooperative utility files for certification.

{8) The commission shall promulgate rules that protect consumers, distribution services providers,
and electricity suppliers from anticompetitive and abusive practices.

{9) In addition to promuigating rules expressly provided for in [sections 1 through 31], the
commissicn may promulgate any other rules necessary to carry out the provision of {sections 1 through
311

{10) [Sections 1 through 31] do not give the commission the authority to:

{a) regulate cooperative utilities in any manner other than reviewing certification filings for
compiiance with [sections 1 through 31J; or

(b} compel any change to a cooperative utility’s certification filing made pursuant to [sections 1

through 311

NEW SECTION, Section 24. Licensing. (1) Except as provided in [section 20], an electricity

supplier shall file an application with and obtain a license from the commission before offering electricity
for sale to retail customers in the state of Montana.
{2} As a condition of licensing, an electricity supplier shall identify and describe its bustess

activities and purposes and the business purposes of each of the electricity supplier’'s affiliates, [F_ANY

including whether an affiliate that owns or operates distribution facilities offers customer choice through
open, fair, and nondiscriminatary access to the electricity suppher SUPPLIER’S or the electricity supplier’s

affiliate’s distribution facilities.

{3) The commission may require electricity suppliers that provide electricity supply service to small
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customers to make a standard service offer that ensures that those customers have access to affordable
electricity.

(4) The commission may reguire:

(a} proof of financial integrity and a demonstration of adequate reserve margins or the ability to
obtain those reserves; and

{(b) a licensee to post a bond # SHOULD an electricity supplier failse FAIL to supply electricity or is
Aot-operating LACK FINANCIAL INTEGRITY.

{5) An electricity supplier shall provide the commission and all distribution services providers with
copies of all license applications pursuant to subsection {2). Licensees shall update information and file
annual reports with the commission and all distribution services providers.

(B} License applications are effeétive 30 days after filing with the commission, unless the
commission rejects the application during that period. If the commission rejects a license application, the
gcommission shall specify the reasons in writing and, if practical, identify alternative ways to overcome
deficiencies.

{7} Notwithstanding {sections 1 through 31], a cooperative utility is not required to apply for a
license from the commission to be an electricity supplier to customers porpraty served by that cooperative

utility in its traditienal ELECTRIC FACILITIES service territory or to any customers rormaly served by

another cooperative utility subject to the consent of the other cooperative utility’s local governing body.

NEW SECTION. Section 256. Penalties -- license revocation. {1} The commission may begin a

proceeding to eitherimpose-a-penalty-or revoke or suspend a license of an electricity supplier, IMPOSE A

PENALTY, CR BOTH, for just cause on the commission’s own investigatian or upon the complaint of an

affected party if it is established that the electricity supplier:

{a) intentionally provided false information ta the commission;

(b) switched, or cause to be switched, the electricity supply for a customer without first obtaining
the customer’s written permission; ef

(c) tailed to pfovide a reasonably adequate supply of electricity for its customers in Montana-; OR

(D) COMMITTED FRAUD OR ENGAGED IN DECEPTIVE PRACTICES.

{2} Any person selling or offering to sell electricity in this state in violation of (sections 24, 27,]

and this section is subject to a fine of not less than $100 or more than $1,000 for the violation or a license
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revocation or suspension. EACH DAY QF EACH VIOLATION CONSTITUTES A SEPARATE VIOLATION.
{3) The fine must be recovered in a civil action upon the complaint by the commission in any court
of competent jurisdiction.
{4} A license revocation proceeding under this section is a contested case proceeding pursuant to

the Montana Administrative Procedure Act, Title 2, chapter 4, part 6.

NEW SECTION. Section 26. Bill information -- customer nonpayment -- commission rufemaking.
(1} Electrical bills to consumers must disclose each component of the electrical bill in accordance with rules

promulgated by the commission. The-elestrisalbil ELECTRICAL BILLS must disclose but is ARE not limited

to the following:

(a) distribution and transmission charges;

(b} electricity supply charges;

{¢c) competitive transition charges; and

{d) universal system henefits charges.

(2) The commission shall promulgate rules establishing the procedures relating to how and when
an electricity supplier may discontinue service to a customer because of the customer’'s nonpayment and
the procedures relating to reconnection, except that those rules may not apply to electricity suppliers that
are cooperative utilities.

(3) Local governing bodies of a cooperative utility shall retain authority for cooperative utilities
regarding:

{a} customer nonpayment and reconnection; and

{by information contained in electrical bills to consumers.

NEW SECTION. Section 27. Unauthorized switching -- commission rulemaking. (1} An electricity
supplier or any person, firm, corporation, or governmental entity may not make any change in the electricity
supplier for a customer without first obtaining the customer’s written permission.

{2) The commission shall promulgate rules establishing procedures to prevent unauthorized

switching.

NEW SECTION, Section 28. Reciprocity. (1) Except as provided in [section 20], all electricity
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suppliers must be afforded open, fair, and nondiscriminatory access to customers and a comparable
opportunity to compete.

(2) A distribution services provider or the distribution services provider’s affiliates may not use
another distribution services provider's facilities in the state of Mantana to sell electricity to customers in
the state of Montana unless the first distribution services provider or the distribution services pravider’'s
affiliates offers comparable and nondiscriminatory access to the distribution services provider's distribution

facilities.

NEW SECTION. Section 29. Transition advisory committee. {1} A transition advisory committee

on electric utility industry restructuring is created. The transition advisory committee is composed of 38
EIGHT VOTING members who are appointed as follows:
(a) The speaker of the house shall appoint twe FOUR members from the house of representatives,

NOT MORE THAN TWO OF wHOM MAY BE FROM ONE POLITICAL PARTY.

(b) The president of the senate shail appoint twa FOUR members from the senate, NOT MORE

THAN TWO OF WHOM MAY BE FROM ONE POLITICAL PARTY.

{2) THE FOLLOWING ENTITIES SHALL APPOINT NONVOTING ADVISORY REPRESENTATIVES TO

THE TRANSIT!ON ADVISQORY COMMITTEE:

{e}{A} The director of the department of environmental quality shall appoint one department
representative.

{dB) The legisiative consumer souneHd GOUNSEL COMMITTEE shall appoint one representative.

{8}(C} Fwo—ropresontatives ONE REPRESENTATIVE of the cooperative utility industry are IS

appointed as designated by the Montana electrical cooperative assaciation,

{1(D) Fweo-roprosentatives seloctedby-the THE public utilities in the state of Montana areappoeinted
SHALL APPOINT ONE MEMBER.

{gHE) Srorepraesentative-ofthe THE commission is—appeinted SHALL APPOINT ONE MEMBER.
#4(F) The governor shall appoint the following NONVOTING committee members:

{i) one representative from the industrial community with an interest in the restructuring of the
electric utility industry;

{ii} one representative from the nonindustrial retail electric consumer sector;

(iii} one representative from organized labor;
Q,egislarive

L.'5‘f,r'w'3::;s - 25 - SB 390
\_stmn .



55th Legislature SB0390.04

11

12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30

{iv) one representative from the community comprising environmental and conservation interests;

(v} one representative of FROM A low-income sensumers PROGRAM PROVIDER;

(vi) one representative of Montana's Indian tribes; and

(vii) one representative of the electric power market industry.

2+3) In case of a vacancy, a replacement must be selected in the manner of the original
appointment.

{3}+4) Legislative members are entitled to salary and expenses as provided in section 5-2-302.

+43{5) The public service commission, legislative services division, and appropriate state agencies
shall provide staff assistance as requested by the committee.

{B}{6) Transition advisory committee members must be appointed within 860 days of [the effective
date of this act] to an initial term expiring on December 31, 1999, Subsequent terms must be for up to
2 years expiring on January 1 of odd-numbered years.

©7
MEMBERS SHALL SELECT A TRANSITION ADVISORY COMMITTEE PRESIDING OFFICER.

- THE VOTING

#4(B) The transition advisory committee on electric utility industry restructuring must dissolve on
the earlier of either the date that full transition to retail competition is completed or December 31, 20354,
{8}(9) The transition advisory committee shall provide an annual report on the status of electric
utility restructuring on or before November 1 to the governor, the speaker of the house, the president of

the senate, and the commission AND SHALL PROVIDE QUARTERLY INTERIM SUMMARY REPORTS TO THE

MEMBERS OF THE LEGISLATURE THROUGH JANUARY 1, 1999.

{8410} The transition advisory committee shall meet AT LEAST quarterly or as often as is necessary
to conduct its business. |

+04{11) The transition advisory committee shall analyze and report on the transition to effective
competition in the competitive electricity suppiy market. The annual report made in the year 2000 must
evaluate specifically the pilot programs for customers with loads under 1,000 kilowatts and must include
legislative recommendations, if it appears appropriate, about the best means to further encourage the
development of customer choice and meaningful market access for the benefit of smaller customers. The
annual repart for the year 2000 must also address the need, if any, for additional consumer protection

including protection from abusive or anticampetitive practices.
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H1112) The criteria that the transition advisory committee must use to evaluate effective
competition in the electricity supply market include but are not limited to the following:

{a) the level of demand for power supply cheoice and the availability of market prices for smaller
customers;

(b} the existence of sufficient markets and bargaining power to the benefit of smaller customers and
the best means 1o encourage and support the development of sufficient markets;

(¢} the level of interest among electricity suppliers and the opportunity for electricity suppliers to
serve smaller customefs; and

(d) the existence of the requisite technical and administrative support that enabies smaller
customers to have choice of electricity supply.

£24(13) The transition advisory committee shall recommend legislation if necessary to promote
electric utility restructuring and retail choice of electricity suppliers.

H3+(14) The transition advisory committee shall make recommendations to the governor, regarding
the implementation of statewide universal system benefits and universal energy B assistance funds, in
time to allow for those funds to be created on or before January 1, 1999. This may include
recommendations regarding the assignment of an existing government agency or private nonprofit entity
as the fund administrator and administration guidelines for the funds including the means by which funds
may be made available for use.

{34+(15) The transition advisory committee shall monitor and evaluate the universal system benefits
pragrams and comparable levels of funding for the region and make recommendations to the 58th
legislature to adjust the funding level provided for in [section 22] to coincide with the related activities of
the region at that time.

{183(16) On or before July 1, 2002, the transition advisory committee, in coordination with the
commission, shall conduct a reevaluation of the ongoing need for universal system benefits programs and
annual funding requirements and shall make recommendations to the 58th legislature regarding the future
need for those programs. The determination must focus specifically on the existence of markets to provide
for any or all of the universal system benefits programs or whether other means for funding those programs
have developed. These recommendations may also address how future reevaluations will be provided for,
if necessary.

484{17) On or before November 1, 2001, the transition advisory committee shall collect information
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to determine whether Montana utilities or their affiliates have an opportunity to sell electricity to customers
outside of the state of Montana comparable to the opportunity provided pursuant to [sections 1 through
31] to utilities or their affiliates located outside the state of Montana. That information must be included
in the report to the H8th legislature.

+A{18) ON OR BEFORE NOVEMBER 1, 1998, THE TRANSITION ADVISORY COMMITTEE SHALL

MAKE RECOMMENDATIONS TO THE GOVERNOR AND THE LEGISLATURE REGARDING THE PROVISION

OF LOW-INCOME ENERGY ASSISTANCE PROGRAMS IN MONTANA BY ALL ENERGY PROVIDERS.

NEW SECTION. Section 30. Tax revenue analysis. (1) The revenue oversight committee, as

provided for in 5-18-102, shali analyze the amount of state and local tax revenue derived from previously
regulated electricity suppliers that will enter the compaetitive market and report to the legislature annually
on how revenue to the state or local government is changed by restructuring and competition.

(2) On or before November 30, 1998, the revenue oversight committee shall recommend legislative
changes, if any, to address the establishment of comparable state and local taxation burdens on all market
participants in the supply of electricity. Any legislation reccmmended by the revenue oversight committee

should place comparable state and local taxation burdens upon all market participants.

NEW SECTION. Section 31. Transition casts financing. (1) A utility may, after July 1, 1997, apply
to the commission for a determination that certain transition costs may be recovered through the issuance

of transition bonds. {F TRANSITION BONDS ARE ISSUED, COST SAVINGS ASSOCIATED WITH AND

RESULTING FROM THE BONDS MUST BENEFIT CUSTOMERS. After the issuance of a financing order, the

utility retains sole discretion regarding whether to sell, assign, or otherwise transfer or pledge transition
property or to cause the transition bonds to be issued, including the right to defer or postpone the sale,

assignment, transfer, pledge, or issuance. |F TRANSITION BONDS ARE NOT ISSUED WITHIN 4 YEARS OF

THE ISSUANCE OF THE FINANCING ORDER, THE FINANCING QRDER MUST TERMINATE. THE UTILITY

MAY APPLY FOR AN EXTENSION OR RENEWAL OF A FINANCING ORDER.

{2) {a) The commission may issue financing orders in accordance with this section to facilitate the
recovery, reimbursement, financing, or refinancing of transition costs and the acquisition of transition
property. A financing crder may be adopted only upon the application of a utility and may only become
effective in accordance with its terms after the utility files with the commission the utility's written consent
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to all terms and conditions of the financing order. A financing order may specify how amounts collected
from a customer are allocated between fixed transition amounts and other charges.
- {b} A financing order must include, without limitation, a procedure for the expeditious approval by

the commission of periodic adjustments to NONBYPASSABLE RATES AND CHARGES ASSOCIATED WITH

fixed transition amounts included in the order to ensure recavery of all transition costs and the costs of
capital associated with the proposed recovery, reimbursement, financing, or refinancing of transition costs
and the acquisition of transition property including the costs of issuing, servicing, and retiring the transition

bonds contemplated by the financing order. THE ORDER MUST SET FORTH THE TERM OVER WHICH THE

TRANSITION BONDS ARE TO BE PAID, BUT THOSE TERMS MAY NOT EXCEED 20 YEARS. These

adjustments may not impose fixed transition amounts upon customer classes that were not subject to the
fixed transition amounts in the pertinent financing order.

(3) (a) Notwithstanding any other provision of law, and except as otherwise provided in this section
with respect to transition property that has-been made the basis for the issuance of transition bonds AND

UPON THE ISSUANCE OF TRANSITION BONDS, the financing orders and the fixed transition amounts must

be irrevocable.

{b) The |IF TRANSITION BONDS HAVE BEEN ISSUED, THE commission may not by rescinding,

altering, or amending the financing order or otherwise:

(i) revatue or revise for ratemaking purposes the transition costs or the costs of recovering,
reimbursing, financing, or refinancing the transition costs and acquiring transition property;

(i} determine that the fixed transition amouhts or rates are unjust or unreasonable; or

(iii} in any way reduce or impair the value of transition property either directly or indirectly by taking
fixed transition amounts into acéount when setting other rates for the utility.

(c}) The TQTAL amount of reverus-arsihg-with-raspect-to the transition property may not be su'bject
to reduction, impairment, postponement, or termination.

{d) Except as atherwise provided in this section, the state pledges and agrees with the assignees
and pledgees of transition property and transition bondholders that the state may not limit or alter the fixed
transition amounts, transition property, financing orders, or any right under the ebtgations BONDS until the
obligations BONDS, together with the interest on the sbligations BONDS, are fully met and discharged. THE
BOARD, AS AGENT FOR THE STATE, IS AUTHORIZED TO INCLUDE THIS PLEDGE AND UNDERTAKING

FOR THE STATE IN THESE OBUGATIONS BONDS.
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{(e) Notwithstanding any “other provision of this section, the commission shall approve those
adjustments to the fixed transition amounts as may be necessary to ensure timely recovery of all transition
costs that are the subject of the pertinent financing order and the costs of capital associated with the
recovery, reimbursement, financing, or refinancing of transition costs and acquiring transition property
including the costs of issuing, servicing, and retiring the transition bonds contemplated by the financing
order. The adjustments may not impose fixed transition amounts upon custamer classes that were not
subject to the fixed transition amounts in the pertinent financing order.

{4) {a) Financing orders do not constitute a debt or liability of the state or of any political subdivision
of the state if issued through the board and do not constitute a pledge of the full faith and credit of the
state or any of the state’s political subdivisions if issued through the board. The financing orders are
payable sclely from the funds provided under this section. The bonds and offering documents must contain

ON THEIR FACE a statement to the following effect:

payment—of-—the—principal-of-or—interest—oen—this—soesurity— THIS BOND MAY NOT CONSTITUTE AN
INDEBTEDNESS OR A LOAN OF CREDIT OF THE STATE OF MONTANA OR ANY POLITICAL SUBDIVISION

OF THE STATE OF MONTANA WITHIN ANY CONSTITUTIONAL OR STATUTORY PROVISION. NEITHER

THE FULL FAITH AND CREDIT NOR THE TAXING POWER OF THE STATE OF MONTANA IS PLEDGED TO

THE PAYMENT QOF THE PRINCIPAL OR INTEREST ON THIS BOND, AND NEITHER THE STATE QF

MONTANA NOR ANY POLITICAL SUBDIVISION OF THE STATE OF MONTANA IS OBLIGATED, DIRECTLY,

INDIRECTLY, OR CONTINGENTLY, TOLEVY OR TO PLEDGE ANY FORM OF TAXATION ORTO MAKE ANY

APPROPRIATION FOR THE PAYMENT OF THIS BOND. THIS BOND 1S A LIMITED OBLIGATION OF THE

ISSUER, PAYABLE SOLELY OUT OF THE TRANSITION PROPERTY OR THE PROCEEDS OF THAT

PROPERTY SPECIFICALLY PLEDGED FOR ITS PAYMENT AND NOT OTHERWISE.

(b) The issuance of bonds under this section may not directly, indirectly, or contingentiy obhiigate
the state or any political subdivision of the state to levy or to pledge any form of taxation or to make any
appropriation for bond payment.

(5) The commission shall establish procedures for the expeditious processing of applications for
financing orders, including the approval or disapproval of applications within 120 days after a utility submits
a complete application. The commission shall provide in any financing order for a procedure for the

expeditious approval by the commission of periodic adjustments to the fixed transition amounts that are
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the subject of the pertinent financ;ing order pursuant to subsection {2}. The commission shall determine
on each anniversary of the issuance of the financing order and at additional intervals as may be provided
for in the financing order whether the adjustments are required and shall provide for the adjustments, if
required, to be approved within 80 days of sach anniversary of the issuance of the financing order or ot
cach additional interval provided for in the financing order.

(6) Fixed transition amounts become transition praperty when and to the extent that a financing
order authorizing the fixed transition amounts has become effective in accordance with subsection {2}, and
the transition property must thereafter continuously exist as property for all purposes with ali of the rights
and privileges of [sections 1 through 31] for the period and to the extent provided in the financing order
or untii the transition bonds are paid in full including all principal, interest, premium, costs, and arrearages
on the transition bonds.

{7) Transition bonds may be issued upon commission approval in the pertinent financing order.
Transition bonds must specity that they do not provide recourse to the credit or any assets af the utility,
other than the transition property as specified in the pertinent financing order.

{8) {a) A utility may sell, assign, or transfer all or portions of the utility"s interest in transition
property 1o an assignee. A utility or an assignee may further sell, assign, or transfer the utility’'s interest
in that transition property to one or more assignees in connection with the issuance of transition bonds to
the extent approved in the pertinent financing order.

{b) A utility or an assignee may pledge transition property as collateral for transition bonds to the
extent approved in the pertinent financing order and may provide for a security interest in the transition
property as provided in this section.

(c} Transition property may be sold, assigned, or transferred for the benefit of:

(i} transition bondholders in connection with the exercise of remedies upon a default; or

{ii) any pefson acquiring the transition property after a sale, assignment, or transfer pursuant to this
section,

{9} (a) Ta the extent that any interest in transition property is sold, assigned, transferred, or pledged
as collateral, the commission shall authorize the utility to contract with any assignee so that the utility will,
subject to the utility’s rights under subsection {18):

{i) continue to operate the utility’s system and to provide service to the utility’s customers;

(i} collect amounts in respect of the fixed transition amounts for the benefit and account of the
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assignee; and

(iii) account for and remit these amounts to or for the account of the assignee.

(b} Contracting with the assignee in accordance with the commission’s authorization may not impair
or negate the characterization of the sale, assignment, transfer, or pledge as a true sale, an absolute
assignment or transfer, or a grant of a security interest, as appiicable.

(10} Notwithstanding any other provision of law, any provision under this section or under a
financing order requiring that the commission take or refrain from taking action with respect to the subject
matter of a financing order binds the commission and any successor commission Or agency exercising
functions similar to the commission, and the commission or any successor commission or agency may not
rescind, alter, or amend that requirement in a financing order.

{11) A pledge or any other security interest in transition property is valid, is enforceable against the
pledger and third parties, including judgment lien creditors, subject only to the rights of any third parties
holding security interests in the transition property perfected in the manner described in this section, and
attaches only when all of the following have taken place:

(a) the commission has issued the financing order authorizing the fixed transition amounts included
in the transition property;

{b} value has been given by the pledgees of the transition property; and

(c) the pledgor has signed a security agreement ar other financing-related agreement covering the
transition property.

| (12) (a) A valid and enforceable security interest in transition property is perfected only when it has

attached and when a financing statement has been filed with the eemmission SECRETARY OF STATE in

accordance with procedures that the eemission SECRETARY OF STATE may establish. The financing

statement must name the ptedgor of the transition property as debtor and identify the transition property.

(b) Any desc}iption of the transition property is sufficient if the description refers to the financing
order creating the transition property.

{c) The commission may require other filings with respect to the security interest in accordance with
procedures the commission may establish, except that these filings may not affect the perfection of the
security interest.

(13) A perfected security interest in transition property is a continuously perfected security interest

in all revenue and proceeds arising with respect to the transition property, whether or not the revenue or
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proqeeds have accrued. Conflicting security interests must rank according to priority in time of perfection.
Transition property constitutes property for all purposes, including for contracts securing transition bands,
whether or not the revenue and proceeds arising with respect to the transition property have accrued.

(14) (a) Subject to the terms of the security agreement covering the transition property and the
rights of any third parties holding security interests in the transition property perfected in the manner
described in this section, the validity and relative priority of a security interest created under this section
is not defeated or adversely affected by:

(iY the commingling of revenue arising with respect to the transition property with other funds of
the utility that is the pledgor or transferor of the transition property; or

(i} any security interest of any third party in a de‘posit account of that utility perfected under Title
30, chapter 9, part 3, into which the revenue is deposited.

{b) Subject to the terms of the security agreement, upon compliance with the requirements of this
section, a pledgee of the transition property has a perfected security interest in all cash and deposit
accounts of the utility in which revenue arising with respect to the transition property has been commingled
with other funds, but the perfected security interest must be limited to an amount no greater than the
amaunt of the revenue with respect ta the transition property received by the utility within 12 months
before any default under the security agreement or the institution of insolvency proceedings by or against
the utility, less payments from the revenue ta the pledgees during that 12-month period.

(15} (a) If a default occurs under the security agreement covering the transition property, a pledgee
of the transition property, subject to the terms of the security agreement, has all rights and remedies of a
secured party upon default under Title 30, chapter 9, part 5, and is entitled to foreclose or otherwise
enforce the pledgee’s security interest in the transition property, subject to the rights of any third parties
holding prior security interests in the transition property perfected in the manner provided in this section.

(b} The commission may reguire in the financing order creating the transition property that in the
event of default by the utility in payment of revenue arising with respect to the transition property, the
commission and any successor to the commission, upon the application by a pledgee or assignee of the
transition property aﬁd without limiting any other remedies available to the pledgees or transferees by
reason of the defauit shall order the sequestration and payment 1o the pledgee or assignee of the proceeds
of the transition property. An order must remain in full force and effect notwithstanding any bankruptcy,

reorganization, or other insolvency proceedings with respect to the public utility or a debtor, pledgor, or
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transferor of the transition property.

{c) Any sum in excess of amounts necessary to pay principal, premium, if any, interest, costs, and
arrearages on the transition bonds and other costs arising under the security agreement must be remitted
to the debtor or to the pledgor as provided in the security agreement,

(16) (a} A transfer of transition property by a utility to an assignee or by the assignee o another
assignee that the parties have in the governing documentation expressly stated to be a sale or other
absolute transfer in a transaction approved or authorized in a financing order must be treated as an absclute
transfer of all of the transferor’s right, title, and interest, as in a true sale, and not as a pledge or other
financing of the transition property, other than for federal and state income and franchise tax purposas.

{b) Granting to transition bondholders a preferred right to revenue of the utility or the provision by
the utility or an assignee of other credit enhancement with respect to transition bonds may not impair or
negate the characterization of any transter as a true sale, other than for federal and state income and
franchi-se tax purposes.

{¢) Notwithstanding the provisions of this subsection (16), for state tax purposes, a transfer must
be treated as a pledge or other financing uniess the governing documentation e QF transfer specifically
states that THE transfer is intended to be treated otherwise. The characterization of the transfer as a true
sale or other absolute transfer in the governing documentation of a transfer is not intended to prejudice the
characterization of the transfer as a pledge or other financing for federal tax purposes.

(17) A sale, assignment, or ather transfer of transition property may only be considered perfected
as against any third person, including any judicial lien creditor, when both of the following have taken place:

(a) the financing order authorizing the fixed transition amounts included in the transition property
has become effective in accaordance with subsection (2); and

(b} an assignment of the transition property, in writing, has been executed and delivered to the
transtferge.

(18) (a) As between bona fide assignees of the same right for value without notice, the assignee

first filing a financing statement with the semmission SECRETARY OF STATE in accardance with

procedures that the cormmission SECRETARY OF STATE may establish has priority. The financing

statement must name the assignor of the transition property as debtor and must identify the transition
property. Any descriptioh of the transition property is sufficient if the description refers ta the financing

order creating the transition property. The commission may require the assignor or the assignee to make

\Le islative

ervi ) - -
L Dyvision 34 SB 390



55th Legislature SB0390.04

B WwN

QO O W N,

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

other filings with respect to the transfer in accordance with procedures that the commission may establish,
but these filings may not affect the perfection of the transfer,

(b) Any successor to the utility, whether pursuant to any bankruptcy, reorganization, or other
insolvency proceeding or pursuant to any merger, sale, or transfer, by cperation of law, or otherwise, shall
perform and satisfy all obligations of the utility pursuant to this section in the same manner and to the same
extent as the utility, inéluding but not limited to collecting and paying to the assignee or pledgee, as the
case may be, revenue arising with respect to the transition property sold, assigned, transferred, or pledged
to secure transition bonds,

(19} Transition property or any right, title, or interest of a utility, assignee, or pledgee described in
the definition of transition property, whether before or after the issuance of a financing order, does not
constitute an account or general intangibles under 30-9-106. Any right, title, or interest pertaining 1o a
financing order, including the interest pertaining to a financing order, along with the associated transition
property and any revenue, collections, claims, payments, money, or proceeds of or arising from fixed
transition-amounts pursuant to the financing order, may not be considered proceeds of any right, title, or
interest other than in the order and the transition property arising from the arder.

(20) The lien under this section is enforceable against the pledgor and all third parties, including
judicial lien creditors, subject only to the rights of any third parties holding security interests in the transition
property previously perfected in the manner described in this section if value has been given by the
purchasers of transition bonds. A perfected lien in transition property is a continuously perfected security
interest in all revenue and praceeds arising with respect to the associated transition property, whether or
not revenue has been accrued. Transition property constitutes property for the purpeses of contracts
securing transition bonds, whether or not the related revenue has accrued. The lien created under this
section is perfected and ranks before any lien, including any judicial lien, that subsequently attaches to the
transition property, to the fixed transition costs, and to the financing order and any rights created by the
order or any proceeds of the order. The relative priority of a lien created under this section is not defeated
or adversely affected by changes to the financing order or to the fixed transition amounts payable by any
customer.

{21) The commission shall establish and maintain a sepérate system of records to reflect the date
and time of receipt of all fiings made under this section and may provide that transfers of transition

property to an assignee be filed in accordance with the same system.
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(22} Any sale, assignment, or other transfer of transition property or any pledge of transition
property is exempt from any state or local sales, income, transfers, gains, receipts, or similar taxes.
" (23) The transition bonds issued under {sections 1 through 31] are exempt from the provisions of
Title 30, chapter 10, but copies of all prospettus and disciosure documents must be deposited for public
inspection with the state securities commissioner.
{24} The granting, perfection, and priority of security interests with respect to transition property
and the proceeds thereof are gaverned by this section rather than Title 30, chapter 9.

{25) UPON THE PAYMENT (N FULL OF TRANSITION BOND PRINCIPAL AND INTEREST, THE

UTILITY SHALL DISCONTINUE CHARGING AND COLLECTING THE COMPETITIVE TRANSITION CHARGE

ASSOCIATED WITH THAT PORTION OF THE UTILITY'S APPROVED TRANSITION COSTS.

(26) THE COMMISSICN MAY, BY ORDER OR RULE AND SUBJECT TO TERMS AND CONDITIONS

THAT IT MAY PRESCRIBE, EXEMPT ANY SECURITY OR CLASS OF SECURITIES FOR WHICH AN

APPLICATICN |S REQUIRED UNDER THIS TITLE OR ANY PUBLIC UTILITY OR CLASS OF PUBLIC UTILITY

FROM THE PROVISIONS OF THIS TITLE IF IT FINDBS THAT THE APPLICATION OF THIS TITLE TO THE

SECURITY, CLASS OF SECURITY, PUBLIC UTILITY, ORCLASS OF PUBLIC UTILITY IS NOT REQUIRED BY

THE PUBLIC INTEREST.

Section 32. Section 15-6-137, MCA, is amended to read:

"15-6-137. Class seven property -- description -- taxable percentage. {1} Class seven property
includes:

{a} all property used and owned by persons, firms, corporations, or other organizations that are
engaged in the business of furnishing telephione communications exctusively to rural areas or to rural areas
and cities and towns of 800 persons or less;

(b) all property owned by cooperative rural electrical and cooperative rural telephone associations
that serve less than 95% of the electricity consumers or telephone users within the incorporated limits of

a city or town,_except rural electric cooperative properties described in 15-6-141(1!(a);

(c} electric transtormers and meters; electric light and power substation machinery; natural gas
measuring and regulating station equipment, meters, and compressor station machinery owned by
noncentrally assessed public utilities; and tocls used in the repair and maintenance of this property.

{2} To qualify for this classification, the average circuit miles for each station on the telephone
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communication system described in subsection {1}{b) must be more than 1 mile.

(3) Class seven property is taxed at 8% of its market value."

Section 33. Section 15-6-141, MCA, is amended to read:

"156-6-141. Class nine property -- description -- taxable percentage. (1} Class nine property
includes:

{a} centrally assessed electric power companies’ allocations, including, if congress passes legislation
that allows the state to tax property owned by an agency created by congress to transmit or distribute
electrical energy, allocations of properties constructed, owned, or operated by a public agency created by
the congress to transmit or distribute electric energy‘produced at privately owned generating facilities ¢,

not including rural electric cooperativesk. However, properties—of rural electric  cooperatives

COQPERATIVES' PROPERTY USED FOR THE SOLE PURPOSE OF serving CUSTOMERS REPRESENTING less

than 95% of the electric consumers located within the incorporated limits of a city or town of more than

3,500 persons in which a centrally assessed electric power company also owns property are IS included.

FOR PURPOSES OF THIS SUBSECTION (1)(A), "PROPERTY USED FOR THE SOLE PURPOSE" DOES NOT

INCLUDE A HEADQUARTERS, OFFICE, SHOP, OR OTHER SIMILAR FACILITY.

{b) allocations for centrally assessed natural gas companies having a major distribution system in
this state; and

{c) centrally assessed companies’ allocations except:

{i} electric power and natural gas companies’ property;

(ii} property owned by cooperative rural electric and cooperative rural telephone associations and
classified in class five;

{iii) propefty owned by organizations providing telephone communications to rural areas and
classified in class seven;

{iv) railroad transportation property included in class twelve; and

{v) airline transportation property included in class twelve.

{2) Class nine property is taxed at 12% of market value."

Section 34. Section 6§9-5-101, MCA, is amended to read:

"69-5-101. Short title. This part shal-be is known and may be cited as the "Territorial integrity
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Act o 3973"."

Section 35. Section 69-5-102, MCA, is amended to read:

"69-5-102. Definitions. When used in this part, the following definitions apply:

repdered: "Agreement” means a written agreement between two or more electric facilities providers that

identifies the geographical area to be served exclusively by each electric facilities provider that is a party

to_the agreement and any terms and conditions pertinent to the agreement.

{2) "Electric cooperative” means a rural electric cooperative prganized under Title 35, chapter 18,
or a foreign corporation admitted thereunder to do business in Montana.

{3) "Eiectric supalier facilities provider” means any slestreal utility and-apy-electric-cooperative that

provides electric service facilities to the public.

{4) "Electric service facilities” means any distribution or transmission system or related facility

necessary to provide electricity to the premises, including lines.

(b} "Electric utility” means a person, firm, or corporation other than an electric cocoperative

which-furnishes-slestrieal that provides electric service facilities to the public.

{6} "Line" means any elactric supply conductor %Wmmmmm
{7} “"Premises” means a building, residence, structure, or facility to which elestricity-is-being electric
service facilities are provided or is are to be furnishedi—provided—that installed; however, two or more

buildings, structures, or facilities whish that are located on one tract or contiguous tracts of land and that
are uutzed used by one electric consumer for farming, business, commercial, industrial, institutional,
governmental, or trailer court purposes shal must together constitute one premises, except that any such
building, structure, or facility, other than a trailer court, shalf may not, together with any other building,

structure, or facility, constitute one premises if the electric service to it is separately metered and the
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charges for sush that service are calculated independently of charges for service to any other building,
structure, or facility.

(8) "Utility” means a public utility requlated by the commission pursuant to Title 69, chapter 3, or

a utiiity qualifying as an electric cooperative pursuant to Title 356, chapter 18."

Section 36. Section 69-5-104, MCA, is amended to read:

"69-5-104. Continuation of service electric service facilities to existing consumers. Every Each

electric suppher service facilities provider shatlhave has the right to sesvs provide electric service facilities

to all premises being served by it or to which any of its facilities are attached on Eabruary—1—38723 [the

cifective daté of this act].”

Section 37. Section 69-5-105, MCA, is amended to read:
"69-5-106. Service to new consumers. (1} Subject to 68-6-108 this part, the electric supphor

facilities provider having a line nearest the premises, as measured in accordance with subsection (2), shall

serve provide electric service facilities to the premises initially requiring service after February-1+-31971 [the

effective date of this act], which creates a rebuttable presumption that the nearest line is the least-cost

electric service facility to the new customer. However, a customer or another electric facilities provider

may rebut the presumption, and another electric facilities provider may provide the electric service facilities

if it can do so at less cost.

{2) Ali measurements under this part shall must be made on the shortest straight line whish that

can be drawn from the conductar nearest the premises to the nearest permanent portion of the premises.

(3) If the electric facilities providers are unable to reach agreement as to which electric facilities

provider can provide electric service facilities at least cost, an independent consultant engineer agreeable

to both electric facilities providers or, in the event of faiiure of the electric facilities providers to agree on

a consultant engineer, an independent consultant engineer selected by the district court having jurisdiction,

as provided in 69-5-110, shall determine which electric facilities provider can extend its lines to the

consumer at the least cost. The cost of those engineering services must be paid equally by the electric

facilities providers involved.”
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Section 38. Section 693-5-106, MCA, is amended to read:

"69-5-106. Service Electric service facilities to industeal-or-commaercial-premises large customers.
(1) An electric utility has the right to furnish electric service facilities to any dustrial-orcommersial

premises if the estimated connected load for full plast operation at such—industral-or—commersiat the
premises will be 400 kilowatts or larger within 2 years fram the date of initial service provides sueh and
if the electric utility can extend its kres facilities to sush-+rdustral-er-commersial the premises at less cost
to the electric utility er—the—industrial-or—sommercial-customer than the electric cooperative cost. The

estimated connected load shal must be determined from the plans and specifications prepared for

construction of the premises or, if sueh an estimate is not available, shat must be determined by agreement

of the electric suppher facilities provider and the customer. The fact that the actual connected load after

2 years from the date of initial service is less than 400 kilowatts does not affect the right of the electric

supplier facilities provider initially providing electric service facilities to continue to provide electric service

facilities to sueh the premises.

(2) An independent consultant engineer agreeable to both electric suppliers facilities providers or,

in the event of failure of the electric suppliers facilities providers to agree on a consultant engineer, an

independent consultant engineer selected by the district court having jurisdiction, as provided in 69-5-110,
shall determine which electric supplier fagilities provider can extend its lres-te-the-corsurer facilities at

the least cost to the utility. The cost of sieh those engineering services shall must be paid equally by the

electric supphiers facilities providers involved.

property-awhed-by-the-electric-suppher This part may not limit a customer’s right to construct, own, or

operate electric service facilities for the customer's own use, and construction, oswnership, or use may not

cause the customer to be considered a utility. A customer mav not duplicate existing electric_service

facilities."”
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Section 40. Section 69-5-108, MCA, is amended to read;
"69-5-108. Agreements between electric suppliers—as—to—service—aroas facilities providers.

that identify the geographical area to be exclusively served by each electric facilities provider that is party

to the agreement, overriding the provisions of 69-5-105 and 69-5-107. If an agreement is approved by the

commission pursuant to this part, the agreement is valid and binding on all electric facilities providers and

all customers, except those provided for in 69-5-106."

Section 41, Section 693-5-109, MCA, is amended to read:
"69-5-109. Special provisions for annexed areas. With—rospactto—service—in-areas—which-are

3+—31897% (1) Electric_facilities providers providing electric_service facilities in_or _near areas that are

incorporated municipalities having a population in excess of 3,500 persons and having annexed areas since

1985 or having existing municipal planning zones on [the effective date of this act] shall enter into

agreements dividing the annexed and planning zone areas into exclusive service territories and shall submit
the agreements to the commission for approval, pursuant to this part. |

{2} The agreements do not apply to electric service facilities with toads of 400 kilowatts or greater.
Agreements must be based on the location of facitities in place on [the effective date of this act].

{3)_|f electric facilities providers have failed to negotiate agreements within 1 _vear from the
[effective date of this act}, the commission shall divide the annexed and plannirg zone areas into exclusive

service territories, using the considerations pursuant to {section 44].
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{4} Until agreements are final, electric service facilities to new customers will be provided pursuant

t0 69-5-108."

Section 42. Section 69-5-110, MCA, is amended to read:
"69-5-110. Jurisdiction of district courts over disputes. The district courts of the county or

counties within which the premises or lines involved in any dispute are located shall have jurisdiction under

this part over all electric suppliars facilities providers subject to the—previsiere-thereof this part.”

Section 43. Section 69-5-111, MCA, is amended to read:
"69-5-111. Judicial remedies. (1) Whenever it-shall-appeaarthat-any an electric supplier facilities

provider is failing or omitting or about to fail or omit to do anything required of it by this part or is doing

or is about to do anything or to permit anything to be done contrary to or in violation of this part, any the

electric ewppher facilities provider affected thereby-shal-have-the+ightte may file a complaint in the district

court briefly setting forth the acts or omissions complained of and requesting an injunction.

(2) If an affidavit showing that grounds exist therefor that an electric_facilities provider is in

violatign of this part is filed with the complaint, a temporary restraining order shall must be issued without

notice. A copy of the temporary restraining order, complaint, and affidavit shalt must be served upon the
defendant, together with an order to show cause why the temporary restraining order should not be made
permanent, within 5 days after’issuance of the temporary restraining order. The hearing on the order to
show cause must be held at a date specified thareir in_the order—which-ehall and may not be more than
10 days after service thereof of the order and shall must take precedence over all matters pending before
the district court. A judgment making the injunction permanent or dissolving the temporary restraining order
thorotofore that w'as issued and dismissing the complaint must be made rettaterthan before 10 days after
the hearing on the order to show cause.

{3) Any party aggrieved by the order may appeal to the supreme court of Montana by filing a notice
of appeal in the district court within 20 days from entry of the order. The appeal must be perfected within

20 days theresafter after filing the notice of appeal and shal must take precedence aver all matters pending

before the supreme court of Montana.”

NEW SECTION. Section 44. Commission jurisdiction over agreements. (1) All agreements between

" Lepislative
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electric facilities providers must be submitted to the commission for approval. Each agreement must clearly
identify the geographical area to be served by each eiectric facilities provider. The submission must include:
{a) a map and a written description of the area; AND
(b} the terms and conditions pertaining to the implementation of the agreement;.

(2) WHENEVER AN AGREEMENT INVOLVES THE EXCHANGE OR TRANSFER OF CUSTOMERS

WITHIN SERVICE TERRITORIES, THE FOLLOWING MUST ALSQ BE INCLUDED WITH THE AGREEMENT

SUBMISSION:

{s}{A} the number and class of customers to be transferred;

{d1(B) assurance that the affected customers have been contacted and have received a written
explanation of the difference in rates; and

{e}(C) information with respect to the degreel of acceptance by affected customers, such as the
number in favor of and those opposed to the transfer.

+23(3) In approving agreements, the commission shall consider but not be limited to consideration
of:

(a) the reasonable likelihood that the agreement, in and of itself, will not cause a decrease in the
reliability of electric service to the existing or future ratepayers of any electric facilities provider party of
the agreement; and

{b) the reasonable likelihood that the agreement will eliminate existing or potentially uneconomic
duplication of electric service facilities.

{3H4) An agreement approved by the commission is valid and enforceable, and except as provided
in 69-5-1086, an electric facilities pravider may not offer, construct, or extend electric service facilities into
an exclusive territory.

{43{5) The commission shall state its findings and conclusions for approving or disapproving an
agreement and shall render a decision within 90 days of receipt of the agreement. The electric facilities
providers submitting the agreement to the commission shall act according to the agreement until a decision
is rendered.

{836} Upon abproval of the agreement, an\) modification, changes, or corrections to this agreement
must be approved by the commission.

{8H{7) The commission may promulgate rules to administer this part consistent with the

requirements of this part.
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NEW SECTION. SECTION 45. FUNDING FOR TRANSITION ADVISORY COMMITTEE. (1} THERE

IS AN ACCOUNT IN THE STATE SPECIAL REVENUE FUND TO WHICH ALL FEES COLLECTED UNDER

[SECTION 46] AND THIS SECTION MUST BE DEPOSITED AND FROM WHICH ALL APPROPRIATIONS TO

THE LEGISLATIVE SERVICES DIVISION FOR THE ACTIVITIES OF THE TRANSITION ADVISORY

COMMITTEE MUST BE PAID. AN APPROPRIATION TO THE LEGISLATIVE SERVICES DIVISION FOR THE

ACTIVITIES OF THE TRANSITION ADVISORY COMMITTEE MAY CONSIST OF A BASE APPROPRIATION

FOR REGULAR OPERATING EXPENSES.

{2) INADDITIONTO ALLOTHER LICENSES, FEES, AND TAXES IMPOSED BY LAW, ALLELECTRIC
UTILITY COMPANIES SHALL:

{A) WITHIN 30 DAYS AFTER THE CLQSE OF EACH CALENDAR QUARTER, FILE WITH THE

DEPARTMENT OF PUBLIC SERVICE REGULATION AND THE DEPARTMENT OF REVENUE A STATEMENT

INAFORM THAT THE COMMISSION AND DEPARTMENT OF REVENUE MAY DETERMINE, SHOWING THE

GROSS OPERATING REVENUE FROM ALL ACTIVITIES BY THE COMMISSION WITHIN THE STATE FOR

THAT CALENDAR QUARTER OF OPERATION OR PORTION OF A QUARTER., SEPABATELY STATING

GROSS REVENUE FROM SALES TO OTHER COMPANIES FOR RESALE; AND

(B) AT THAT TIME PAY TO THE DEPARTMENT OF REVENUE A FEE BASED ON A PERCENTAGE
OF THE GROSS CPERATING REVENUE REPORTED, AS DETERMINED BY THE DEPARTMENT OF REVENUE
UNDER [SECTION 46},

(3] UNLESS THE DEPARTMENT OF REVENUE REQUIRES OTHERWISE, A STATEMENT FILED

PURSUANT TOQ 69-1-223(2){A) MEETS THE REQUIREMENTS OF SUBSECTION {2} OF THIS SECTION.

(4} THE AMOQUNT OF MONEY THAT MAY BE RAISED BY THE FEE ON THE ELECTRIC UTILITY

COMPANIES DURING A FISCAL YEAR MAY NOT BE INCREASED, EXCEPT AS PROVIDED IN [SECTION

46], FROM THE AMOQUNT APPROPRIATED, INCLUDING BOTH BASE AND CONTINGENCY
APPROPRIATIONS, BY THELEGISLATURE FORTHAT FISCAL YEAR. ANY ADDITICNAL MONEY REQUIRED
FOR OPERATION OF THE TRANSITION ADVISORY COMMITTEE MUST BE OBTAINED FROM OTHER
SOURCES IN A MANNER AUTHORIZED BY THE LEGISLATURE.

{8) AS USED IN [SECTION 46] AND THIS SECTION, "ELECTRIC UTILITY COMPANY" HAS THE
SAME MEANING AS "ELECTRIC FACILITIES PROVIDER" AS DEFINED IN 69-5-102.

NEW SECTION. SECTION 46. DETERMINATION OF FEE FOR ACTIVITIES OF TRANSITION
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ADVISORY COMMITTEE -- FAILURE TO PAY - PENALTY -- STATUTE OF LIMITATIONS. (1) ON OR

BEFORE JUNE 30 IN EACH YEAR, THE DEPARTMENT OF REVENUE SHALL:

(A) DETERMINE THE TOTAL GROSS OPERATING REVENUE GENERATED BY ALL ACTIVITIES

WITHIN THIS STATE FOR ALL ELECTRIC UTILITY COMPANIES FOR THE PREVIOUS FISCAL YEAR;

(B)_COMPUTE THE PERCENTAGE, SUBJECT TO REVISION AS PROVIDED IN SUBSECTION {2), OF .

THE AMOUNT DETERMINED IN SUBSECTION (1)(A} THAT WILL PRODUCE AN AMOUNT EQUAL TO THE

APPROPRIATION TO THE LEGISLATIVE SERVICES DIVISION, EXCEPT THAT AN ELECTRIC UTILITY

COMPANY OWNED AND OPERATED BY ANY MUNICIPAL CORPORATION WITHIN THIS STATE MAY NOT

BE REQUIRED TO PAY A SUM IN EXCESS OF 0.06 OF 1% OF iTS GROSS OPERATING REVENUE;

(€} ADJUSTTHEPERCENTAGEMULTIPLIERCOMPUTED INSUBSECTION (1}{B) TO ENSURETHAT

SUFFICIENT FUNDS ARE GENERATED TO MEET THE APPROQPRIATION AND THAT EXCESS FUNDS ARE

NOT GENERATED OR RETAINED; AND

(D] GIVE NOTICE BY MAIL TO EACH ELECTRIC UTILITY COMPANY OF THE PERCENTAGE TO BE

APPLIED TO THE GROSS OPERATING REVENUE TO DETERMINE THE AMCUNT OF THE FEE TO BE PAID,

{2) (A) THE DEPARTMENT OF REVENUE SHALL ADJUST THE PERCENTAGE MULTIPLIER IF THE

DEPARTMENT CONSIDERS A CHANGE NECESSARY TO MEET QR TO NOT EXCEED THE AMOUNT TO BE

RAISED BY THE FEE BECAUSE QF:

() FLUCTUATIONS IN THE ACTUAL GROSS OPERATING REVENUE SUBJECT TO THE FEE; OR

(Il SUBMISSION AND APPROVAL OF A BUDGET AMENDMENT AUTHORIZING THE SPENDING

OF MONEY FROM A CONTINGENCY APPROPRIATION INCLUDED IN THE APPROPRIATICN FOR THE

LEGISLATIVE SERVICES DIVISION IN SUPPORT OF THE ACTIVITIES OF THE TRANSITION ADVISORY

COMMITTEE AND AUTHORIZED TO BE RAISED BY MEANS OF THE FEE.

(B} ADJUSTMENTS OF THE PERCENTAGE MULTIPLIER ARE SUBJECT TO THE EXCEPTION

PROVIDED iN SUBSECTION (1}(B) FOR MUNICIPALLY OWNED AND OPERATED ELECTRIC UTILITY

COMPANIES.
(C}) ELECTRIC UTILITY COMPANIES MUST BE GIVEN AT LEAST 30 DAYS’ NOTICE OF ANY

CHANGE IN THE PERCENTAGE MULTIPLIER.

. {D_ANY CHANGE IN THE PERCENTAGE MULTIPLIER IS EFFECTIVE AT THE BEGINNING OF THE
NEXT CALENDAR QUARTER.

(3) IN THE EVENT THAT THE FEE CHARGED IN 1 YEAR IS IN EXCESS OF THE AMOUNT
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ACTUALLY EXPENDED IN THAT YEAR, THE EXCESS MUST BE DEDUCTED FROM THE AMOUNT

REQUIRED TO BE RAISED BY THE FEE FOR THE NEXT YEAR BEFORE THE DETERMINATION REQUIRED

BY SUBSECTICN (1) IS MADE. MONEY REMAINING UNSPENT AT THE CLOSE OF THE FISCAL YEAR

MUST BE USED TO REDUCE THE PERCENTAGE CALCULATED UNDER THIS SECTION IN THE

SUBSEQUENT FISCAL YEAR.

(4) ALL FEES PAID BY AN ELECTRIC UTILITY COMPANY PURSUANT TO THIS SECTION ARE

IMMEDIATELY RECOVERABLE BY THE ELECTRIC UTILITY COMPANY IN ITS RATES AND CHARGES.

WITHIN 30 DAYS AFTER THE ISSUANCE BY THE DEPARTMENT OF REVENUE OF THE NOTICE REQUIRED

BY SUBSECTION {1}, THE COMMISSION SHALL BY SEPARATE ORDER AUTHORIZE EACH ELECTRIC

UTILITY COMPANY TO FULLY RECOVER IN ITS RATES AND CHARGES, ON AN ANNUAIL BASIS, THE

FEES LEVIED BY THIS SECTION.
(6) {A} IF AN ELECTRIC UTILITY COMPANY FAILS, NEGLECTS, OR REFUSES TO FILE A

STATEMENT OR TO PAY THE FEE REQUIRED BY [SECTION 45] OR THIS SECTION, THE DEPARTMENT

OF REVENUE SHALL COLLECT THE FEE IN THE SAME MANNER AS THE FEE FOR THE OFFICE OF THE

LEGISLATIVE CONSUMER COUNSEL 1S COLLECTED IN 69-1-225 THROUGH 69-1-230.

(B] THE PENALTY FOR FAILURE TO PAY THE FEE IMPOSED UNDER [SECTION 45] AND THIS
SECTION IS THE SAME AS THE PENALTY UNDER 69-1-226.

{C) AN OVERPAYMENT OF THE FEE MUST BE PROCESSED IN THE SAME MANNER AS AN

OVERPAYMENT IS PROCESSED UNDER 69-1-228.

{D)__THE STATUTE OF LIMITATICNS FOR A DEFICIENCY ASSESSMENT IS THE SAME AS
PROVIDED IN 69-1-230.

NEW SECTION. SECTION 47. APPROPRIATION. THERE IS APPROPRIATED FROM THE FEES
COLLECTED UNDER[SECTIONS 45 AND 46) TO THE LEGISLATIVE SERVICES DIVISION $76,000 FOR THE

ACTIVITIES OF THE TRANSITION ADVISORY COMMITTEE ON ELECTRIC UTILITY INDUSTRY
RESTRUCTURING. THIS IS A BIENNIAL APPROPRIATION.

NEW SECTION. Section 48. Repealer. Section 69-5-103, MCA, is repealed.

NEW SECTION. Section 49. Saving clause. [This act] does not affact rights and duties that
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matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].

NEW SECTION. Section 50. Severability. |f a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in eftect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 51. Codification instructions. (1) [Sections 1 through 31,45, AND 46]

are intended to be codified as an integral part of Title 69, and the provisions of Title 69 apply to [sections
1 through 31, 45, AND 461.
{2) {Section 44] is intended to be codified as an integral part of Title 69, chapter 5, part 1, and the

provisions of Title 69, chapter 5, part 1, apply to [section 44].

NEW SECTION. Section 52. Effective date. [This act] is effective on passage and approval.

-END-
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SENATE BILL NO. 390
INTRODUCED BY THOMAS, QUILICI, HARP, BERGSAGEL, SLITER, MOLNAR, BEAUDRY, MASOLO,
GRINDE, MAHLUM, MENAHAN, DEVLIN, SHEA, CHRISTIAENS, SIMPKINS, STANG, DEPRATLU,

L. TAYLOR, HARRINGTON, BOOKOUT-REINICKE, STORY, OHS, PAVLOVICH, DEVANEY, JABS,
REHBEIN, KEATING, TOEWS, TRQOPILA, ORR, FOSTER, LYNCH, GALVIN, MCCARTHY, BECK, RYAN,
EMERSON, KITZENBERG, DEBRUYCKER, HERTEL, MILLS, GRADY, HALLIGAN, M. TAYLOR,
GROSFIELD, WILSON, NELSON, CLARK, TASH, BISHOP, BENEDICT, SPRAGUE, COLE, MOHL, ELLIS,
JENKINS, KOTTEL, WYATT, DENNY

A BiILL FORAN ACT ENTITLED: "AN ACT GENERALLY ESTABLISHING RESTRUCTURING REQUIREMENTS
FORMONTANA’SELECTRICUTILITY INDUSTRY; PROVIDING CUSTOMER CHOICE; GENERALLY REVISING
THETERRITORIALINTEGRITY LAWS; REMOVING CERTAIN RURAL ELECTRIC COOPERATIVEPROPERTIES
FRCM CLASS SEVEN PROPERTY; INCLUDING CERTAIN RURAL ELECTRIC COQPERATIVE PROPERTIES
IN CLASS NINE PROPERTY; APPROPRIATING FUNDS FOR THE ACTIVITIES OF THE TRANSITION

ADVISCRY COMMITTEE ON ELECTRIC UTILITY INDUSTRY RESTRUCTURING; MPROSING-AFEE -ON

COMMITTEE: AMENDING SECTIONS 15-6-137, 15-6-141, 63-5-101, 69-5-102, 69-5-104, 69-5-106,

69-5-106, 69-5-107, 69-5-108, 69-5-109, 69-5-110, AND 69-5-111, MCA; REPEALING SECTION
69-5-103, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

STATEMENT OF INTENT

A statement of intent is required because this bill provides the public service commission with

rulemaking authority.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE CF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1 through 311 may be cited as the "Electric Utility

Industry Restructuring and Customer Choice Act”.

NEW SECTION. Section 2. Legislative findings and policy. The legislature finds and declares the
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following:

{1) The generation and sale of electricity is becoming a competitive industry.

[2) Montana customers should have the freedom to choose their supplier of electricity and related
services in a competitive market as soon as administratively feasible. Affording this opportunity serves the
public interest.

(3) The INTERESTS OF MONTANA CONSUMERS SHOULD BE PROTECTED AND THE financial

integrity of electrical utilities should be fostered WL E RECOGNIZING-THEINTERESTS-OF - MONTANA

GONSUMERS.
{4) The public interest requires the continued protection of consumers through:
{a) licensure of electricity suppliers;
(b} provision of information to consumers regarding electricity supply service;
{c) provision of a process for investigating and resclving complaints;
(d) continued funding for public purpose programs for:
(Y cost-effective local energy conservation;
(i) low-income customer weatherization;

{iii) renewable resource PROJECTS AND applications;

{iv) research and development programs related to energy conservation and renewables;
{vi market transformation; and

{vi) low-income energy bl assistance;

{e) assurance of service reliability and quality; and

{f) prevention of anticompetitive and abusive activities.

{5) A UTILITY IN THE STATE OF MCNTANA MAY NOT BE ADVANTAGED OR DISADVANTAGED

IN THE COMPETITIVE ELECTRICITY SUPPLY MARKET, INCLUDING THE CONSIDERATION OF THE

EXISTENCE OF UNIVERSAL SYSTEM BENEFITS PROGRAMS AND THE COMPARABLE LEVEL OF FUNDING

FOR THOSE PROGRAMS THROUGHOUT THE REGIONS NEIGHBORING MONTANA.

NEW SECTION. Section 3. Definitions. As used in {sections 1 through 31], uniess the context

requires otherwise, the following definitions apply:

(1) "Aggregator" or "market aggregator” means an entity, licensed by the commission, that

aggregates retail customers and purchases electric energy and takes title to electric energy as an
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intermediary for sale to retail customers.

(2) "Assignee” means any entity, including a corporation, partnership, board, trust, or financing
vehicle, to which a utility assigns, sells, or transfers, other than as security, all or a portion of the utility’s
interest in or right to transition property. The term also includes an entity, corporation, public authority,
partnership, trust or financing vehicle, to which an assignee assigns, sells, or transfers, other than as
security, the assignee’s interest in or right to transition property.

(3) "Board" means the board of investments created by 2-15-1808.

{4) "Broker" or "marketer” means an entity, licensed by the commission, that acts as an agent or
intermediary in the sale and purchase of electric energy but that does not take title to electric energy.

(6) "Cooperative utility” means:

{a) a utility qualifying as an electric cooperative pursuant to Title 35, chapter 18; OR

{b) an existing municipal ELECTRIC utility as of [the effective date of this actl;e¢.

(8) "Customer" or "consumer” means a retail electric customer or consumer. THE UNIVERSITY OF

MONTANA, PURSUANT TO 20-25-201{1), AND MONTANA STATE UNIVERSITY, PURSUANT TOQ

20-25-201(2), ARE EACH CONSIDERED A SINGLE RETAIL ELECTRIC CUSTOMER OR CONSUMER WITH

A SINGLE INDIVIDUAL LOAD,

{7) "Distribution facilities” means those facilities by and through which electricity is received from
a transmission services provider and distributed to the customer and that are controlled or operated by a
distribution services provider.

(8) "Distribution services provider” means a person controlling or operating distribution facilities for
distribution of electricity to the public. |

{9} "Electricity supplier" means any person, including aggregators, market aggregators, brokers, and
marketers’ offering to sell electricity to retail customers in the state of Montana.

{10) "Financing order” means an order of the commission adopted in accordance with [section 31]
that authorizes the imposition and collection of fixed transition amounts and the issuance of transition
bonds.

{11) {a)} "Fixed transition amounts”" means thase nonbypassable rates or charges, including but not

limited to:

"Legisfative
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(i} distribution;

(i} connection;

(ii) disconnection; and

(iv} termination rates and charges that are authorized by the commission in a financing order to
permit recover.y of transition costs and the costs of recovering, reimbursing, financing, or refinancing the
transition costs and acquiring transition property through a plan approved by the commission in the
financing order, including the costs of issuing, servicing, and retiring transition bonds.

{b} If requested by the utility in the utility’s appiication for a financing order, fixed transition
amounts must include nonbypassable rates or charges to recover federal and state taxes in which the
transition cost recovery period is modified by the transactions approved in the financing order.

{12) "Functionally separate” means a utility's separation of the utility’s electricity supply,
transmission, distribution, and unregulated retail energy services assets and operations.

{13) "Local governing body™ means & local board of trustees of a rural electric cooperative.

(14) "Low-income customer” means those energy consumer households and families with incomes
at or below industry-recognized levels that gualify those consumers for low-income energy-related
assistance.

{15) "Nonbypassable rates or charges” means rates or charges approved hy the commigsion
imposed by ON a customer to pay the customer’s share of transition costs or universal system benefits
program costs even if the customer has physically bypassed either the utility’s transmission or distribution
facilities.

(18) "Pilot program” means a program using a representative sample of residential and small
commercial customers to assist in developing and offering customer choice of electric supply for all
residential and commercial customers,

{17) "Public utility" means any electric utility regulated by the commission pursuant to Title 69,
chapter 3, on [the effective date of this act], including the public utility’s successors or assignees.

{18) "Transition bondholder" means a holder of transition bonds including trustees, collateral
agents, and other entities acting for the benefit of that holder.

(19) "Transition bonds" means any bond, debenture, note, interim certificate. collateral, trust

certificate, or other evidence of indebtedness or ownership ISSUED BY THE BOARD OR QOTHER

TRANSITION BONDS ISSUER that is secured by or payable from fixed transition amounts or transition
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property. Proceeds from transition bonds must be used to recover, reimburse, finance, or refinance
trans.ition costs and to acquire transition property.

(20) "Transition charge” means a nonbypassable rate or charge 1o be imposed on a customer to pay
the customer’s share of transition costs.

(21) "Transition cost recovery period” means the period beginning on July 1, 1998, and ending
when a utility customer does not have any liability for payment of transition costs.

(22) "Transition costs" means:

{a) a public utility’s net verifiable generation-related and electricity supply costs, including costs
of capital, that become unrecoverable as a result of the implementation of [sections 1 through 31) or of
federal law requiring retail open access or customer choice.

{b) those costs that include but are not limited to:

(i) regulatory assets and deferred charges that exist because of current regulatory practices and can
be accounted for up to the effective date of the commission’s final order regarding a public utility’s

transition- plan AND CONSERVATION INVESTMENTS MADE PRIQOR TO UNIVERSAL SYSTEM BENEFITS

CHARGE IMPLEMENTATION;

{ii) nonutility and utility power purchase contracts, including qualifying facility contracts;
(iii) existing generation investments and supply commitments or other obligations incurred before

{the effective date of this act] AND COSTS ARISING FROM THESE INVESTMENTS AND COMMITMENTS;

{iv) the costs associated with aay renegotiation or buyout of the existing nonutility and utility power
purchase contracts, including qualifying facilities and all costs, expenses, and reasonable fees related to
issuing transition bonds; and

{v) the costs of refinancing and retiring of debt or equity capital of the public utitity and associated
federal and state tax liabilities or other utility costs for which the use of transition bonds would benefit
customers.

(23} "Transition period" means the period beginning on July 1, 1998, and ending on July 1, 2002,
unless otherwise extended pursuant to [sections 1 through 31], during which utilities may phase in
customer choice of electricity supplier.

{24) "Transition property" means the property right created by a financing order including without
limitation the right, title, and interest of a utility, assignee, or other issuer of transition bonds to ali revenue,

collections, claims, payments, money, or praceeds of or arising from or constituting fixed transition
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amounts that are the subject of a financing order inciuding those nonbypassable rates and other charges
and fixed transition amounts that are authorized by the commission in the financing order to recover
transition costs and the costs of recovering, reimbursing, financing, or refinancing the transition costs and
acquiring transition property inciuding the costs of issuing, servicing, and retiring transition bonds. Any
right that a utility has in the transition property before the utility’s sale or transfer or any other right created
under this section or created in the financing order and assignable under {sections 1 through 31] or
assignable pursuant to a financing order is only a contract right.

(25) "Transmission facilities” means thoss facilities that are used to provide transmission services
as determined by the federal energy regulatory commission and the commission.

(26) "Transmission services provider” means a person controlling or operating transmission facilities.

(27) "Universal system benefits charge” means a nonbypassable rate or charge to be imposed on
a customer to pay the customer’s share of universal system benefits program costs.

{2B) "Universal system benefits programs” means public purpose programs for:

(&) cost-effective local energy conservation;

{b) low-income customer weatherization;

{c) renewable resource PROJECTS AND applications, including those that capture unique social and

energy system benefits or provide transmission and distribution system benefits;
(d) research and development programs related to energy conservation and renewables;

{e) market transformation designed to encourage competitive markets for public purpose programs;

and

(f} low-income energy bill assistance as-approvod-by-the-commission,

(29) "Utility" means any public utility or cooperative utility.

NEW SECTION. Section 4. Pilot programs. (1) Except as provided in [sections 5{4} and 20],

beginning July 1, 1998, utilities shall conduct pilot programs using a representative sample of their
residential and small commercial customers. A report describing and analyzing the results of the pilot
programs must be submitted to the commission and the transition advisory committee established in
[section 29} on or before July 1, 2000.

{2) Utilities shall use pilot programs to gather necessary infarmation to determine the mast effective

and timely options for providing customer choice. Necessary information includes but is not limited to:
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(al the level of demand for electricity supply choice and the availability of market prices for smailer
customers;

{b} the best means to encourage and support the development of sufficient markets and bargaining
power for the benefit of smaller customers;

(c} the electricity suppliers” interest in serving smaller customers and the opportunities in providing
service to smaller customers; and

{d) experience in the broad range of technical and administrative support matters involved in

designing and delivering unbundled retail services to smaller customers.

NEW SECTION. Section 5. Public utility -- transition to customer choice -- waiver. (1) A public
utility shall, except as provided in this section, adhere to the following deadlines:

(a) On or before July 1, 1998, all customers with individual 1oads-greater than 1,000 kilowatts and
for loads of the same customer with individual loads at a meter greater than 300 kilowatts that aggregate
to 1,000 kilowatts or greater must have the opportunity to choose an electricity supplier.

{b} Subject to subsection {2), and as soon as is administratively feasible but befare July 1, 2002,
all other public utility customers must have the opportunity to choose an electricity supplier.

{2} {a) Except as provided for in subsection (3), the commission may determine that additional time
is necessary for customers identified in subsection (1){b); however, the implementation of full customer
choice may not be delayed beyond July 1, 2004,

{b} A determination by the commission that additional time is necessary for subsection {1}(b}
customers must be made at least 60 days in advance of the scheduled date and must be based on ane or
more of the following considerations:

(i) imblementation would not be administratively feasible;

(i) implementation would materially affect the reliability of the electric system; or

(i) Montana customers or electricity suppliers would be disadvantaged due to lack of a competitive
electricity supply market.

{3) Except as provided in [sestion SECTIONS 22 AND 34 THROUGH 44|, a public utility currently

doing business in Montana as part of a single integrated multistate operation, no portion of which lies within
the basin of the Columbia River may:

{a} defer compliance with this-sectien [SECTIONS 1 THROUGH 31] until a time that the public utility
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can reasonably implement customer choice in the state of the public utility’s primary service territory except
that the public utility shall file a transition plan pursuant to [section 6] to provide transition to customer
choice on or before July 1, 2002, and must have completed the transition period to customer choice by
July 1, 2008; and
(b) petition the commission to delay the public utility’s transition plan filing until July 1, 2004.
{(4) Upon a request from a public utility with fewer than 50 customers, the commission shall waive

comgliance with the requirements of [sections 4, 8 THROUGH 12, 22, and this section].

NEW SECTION. Section 6. Public utility -- transition plans. (1) All public utilities, pursuant to

[sections 1 through 311, shall submit a transition plan to the commission. Plans must be filed with the
commission not later than 1 year before the date by which any customers of the public utility are entitled
to choice of electricity supplier pursuant to [section 5]. The commission may develop a schedule far public
utilities that are required to file plans, The transition plan must demonstrate that the public utility meats
all the reguirements of [sections 1 through 31].

(2) The commission shall develop a procedural schedule that includes:

(a) a preliminary transition plan determination including the commission’s findings on whether the
plan is complete and adequate subject to the requirements of [sections 1 through 31]; and

(b} an oppoertunity for a public utility to file a revised plan based on the preliminary determination.

{3} Unless waived by the public utility, the commission shall issue a final arder approving,
MODIFYING, or denying the transition ptan before @ months after the date a public utility files a plan. All
parties are afforded an oppartunity for hearing before issuance of the final order.

(4) The commission shall process a request for approval of a transition plan pursuant to the
contested case procedures of the Montana Administrative Procedure Act, Title 2, chapter 4, part 6.

{5) On approval of the plan, the commission shall enforce the public utility obligations as

incorporated in the plan and in the commission’s final order.

NEW SECTION. Section 7. Public utility -- customer choice -- continued service -- education of

customers. (1) A customer is permitted to choose an electricity supplier pursuant to the deadlines

established in [section 5]. Public utilities shail propose a method for customers to choose an electricity

supplier.
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(2) If a customer has not chosen an electricity supplier by the end of the transition period, a public
utility shall propose a method in the public utility’s transition plans for assigning that customer to an
elactricity supplier.

(3} A public utility may phase in customer choice to promote the orderly transition to a competitive
market environment pursuant to the deadlines in [section 5].

{4} Public utilities shall educate their customers about customer choice so that customers may make
an informed choice of an electricity supplier. This education process must give special emphasis to

education efforts during the transition period.

NEW SECTION. Section 8. Public utility -- functional separation, divestiture, and nondiscrimination.
{1) To the extent that a public utility is vertically integrated, a public utility shall functionally separate the
public utility's electricity supply, retail transmission and distribution, and regulated and unregulated retail
energy services operations in the state of Montana, upon application to and approval from the commission.

{2} The commission may not order a public utility to divest itself of any generation assets or prohibit
a public utility from divesting itself voluntarily of any generation assets.

(3) Public utilities shall:

{a) prevent undue discrimination in favor of their own power supply, other services, divisions, or
affiliates, if any;

(b} prevent any other forms of self-dealing that could result in noncompetitive electricity prices to
customers; and

{c) grant customers and their electricity suppliers access 1o the public utility’s retail transmission
and distribution system on a nondiscriminatory basis at rates, terms, and conditions of service comparable
to the use of the retail transmission and distribution system by the public utility and the public utility’s
atfiliates.

{(4) The provisions of this section are satisfied if the public utility adopts and complies with A CODE

OF CONDUCT CONSISTENT WITH federal energy regulatory commission approved code of conduct

pursuant to 18 CFR, part 37. The commission shall promulgate rules relating to the codes of conduct.

NEW SECTION. Section 9. Public utility -- distribution services. {1) A public utility’s distribution

services provider shall:
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{a) file tariffs that make distribution facilities available to all electricity suppliers, transmission
services providers, and customers on a nondiscriminatory and comparable basis;

{b) build and maintain distribution facilities; and

{c) be an emergency supplier of electricity and related services.

(2) When a distribution services provider acts as an emergency supplier of electricity and related
services to customers, the electricity supplier that should have provided the electricity shall reimburse the
distribution services provider at the higher of a multiple of the cost or a muitiple of the then existing market
rate for that electricity. The commission shall datermine and autharize the multiple used. The market rate
is the highest published rate for electricity purchased within the local load cantrol area at the time that the
distribution services provider provided the emergency supply. A distribution services provider is not

required to purchase any reserve supply of electricity to fulfill this obligation.

NEW SECTION, Section 10. Public utilities -- transmission services. For transmission services

regulated’by the commission, public utilities, through filed tariffs, shall make transmission services available
for nondiscriminatary and comparable use by all electricity suppliers, by distribution services providers, and

by custaomers.

NEW SECTION. Section 11. Public utilities -- electricity supply. (1) On the effective date of a

commission order implementing a public utility's transition plan pursuant to [section B], the public utility
shall remove its generation assets from the rate base.

(2} During the transition period, the commission may establish cost-based prices for electricity
supply service for customers that do not have a choice of electricity supply service or that have not yet
chosen an electricity supplier.

(3} If the transition period is extended forcertain-customers, then the customers’ distribution
services provider shall:

{a) extend any cost-based contract with the distribution services provider’s affiliate supplier for a
term not more than 3 years; or

(b) purchase electricity from the market-; AND

{4-A-tracking (C) USE A mechanism rustbe-ueed-to-recover THAT RECOVERS electricity supply

costs in rates to ensure that those costs are fully recovered.
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{5} If a public utility intends to be an electricity supplier through an unregulated division, then the

public utility must be licensed as an electricity supplier pursuant to [section 24].

NEW SECTION. Section 12. Pubiic utilities -- transition costs and charges -- rate moratorium. {1)

Subject to the provisions of this section, the commission shall allow recovery of the following categories
of transition costs:

{a) the unmitigable costs of qualifying facility contracts, including sy REASONABLE buyout or
buydown costs, for which the contract price of generation is above the market price for generation;

{b) the unmitigable costs af energy supply-related regulatory assets and deferred charges that exist
because of current regulatory practices and that can be accounted for up to the effective date of the
commission’s final order regarding a public utility's transition plan, inciuding costs, expenses, and
reasonable fees related to issuing of transition bonds;

{c) The unmitigable transition costs related to public utility-owned generation and other power
purchase contracts, except that recovery of those costs is limited to the amount accruing during the first
4 years after the commission enters an order pursuant to [section 6(3)]; and

(d) other transition costs as may qualify for recovery under this section.

{2) Transition costs as determined by the commission upon an affirmative showing by a public utility
must meet the following requirements:

(a) Transition costs must reflect all reasonable mitigation by the public utility, including but not
limited to good faith efforts to renegotiate contracts, buying out or buying down contracts, and refinancing
through transition bonds. .

(b} The value of all generation-related assets and liabilities and electricity supply costs must be
reasonably demonstrable and must be considered on a net hasis, and methods for determining value must
include but are not limited to:

(i} estimating future market values of electricity and ancillary services provided by the assets;

(i) appraisal by independent third-party prefessions PROFESSIONALS; ard OR

(iii) a competitive bid sale.

(¢) Investments and power purchase contracts must have been previously allowed in rates or, if not
previously in rates, must be determined to be prudenter used and useful to ratepayers in connection with
the commission’s approval of the utility’s transition plan.
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{d) Unless otherwise provided for in [sections 1 througnh 31], only costs related to existing
investments and power purchase contracts identified in subsection (2){c} and costs arising from those
investments and power purchase contracts may be included as transition costs.

{3) {a) On commission approval of the amount of a public utility’s transition costs, those costs
must be recovered through the impasition of a transition charge.

{b) A transition charge may not be collected from CUSTOMERS FOR:

(i} sustemers—with new OR ADDITIONAL loads of 1,000 kilowatts or greater that were sonnescted

' 166+ FebrHau iities FIRST SERVED BY THE PUBLIC UTILITY

after December 31, 1996; or
{ii} customars—gonorating-olactrisityfortheirown-use LOADS SERVED BY THAT CUSTOMER’'S

OWN GENERATION.

{c} Subject to commission approval, a utility and a customer may agree to alter the customer’s
transition charge payment schedule. PUBLIC UTILITIES MAY FILE WITH THE COMMISSION TARIFFS FOR
ELECTRIC SERVICE RATES THAT FOSTER ECONOMIC DEVELOPMENT OR RETENTION OF EXISTING

CUSTOMERS WITHIN THE STATE, INCLUDING GENERALLY AVAILABLE RATE SCHEDULES. Transition

charges are the only charges that may be imposed upon a customer class to recover transition costs under
this section. A separate exit fee may not be charged.

{4} Transition charges must be imposed within a transition cost recovery period approved by the
commission on a case-by-case basis. Except for transition costs recovered under subsection (1){c),
categories of transition costs may have varying transition cost recovery periods.

(b} Approval of transition costs and collection of those transition costs through transition charges
is a settlement of all transition costs claims by a public utility. A public utility seeking to recover transition

costs through any means not authorized by [sections 1 through 31] may not collect transition charges with

respect to these transition costs.
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{16) EXCEPT AS PROVIDED IN SUBSECTION {7), PUBLIC UTILITIES SHALL IMPLEMENT A RATE

MORATORIUM DURING THE TRANSITION PERIOD AS FOLLOWS:

{A) FROM JULY 1, 1988, THROUGH JUNE 30, 2000, PUBLIC UTILITIES MAY NOT CHARGE RATES

HIGHER THAN THOSE RATES IN EFFECT ON JULY 1, 1998.

(B) FROM JULY 1, 2000, THROUGH JUNE 30, 2002, AND ONLY FOR THOSE CUSTOMERS

SUBJECT TO THE PROVISIONS OF [SECTION 5(1)(B)], PUBLIC UTILITIES MAY NOT INCREASE THAT

INCREMENT OF RATES NORMALLY ALLOCATED 70O ELECTRIC SUPPLY-RELATED COSTS ABOVE THE

INCREMENT ASSOCIATED WITH ELECTRIC SUPPLY-RELATED COSTS REFLECTED [N RATES IN EFFECT

ON JULY 1, 1958. BEGINNING ON JULY 1, 2000, PUBLIC UTILITIES MAY PROPQSE INCREASES TO

THOSE INCREMENTS OF RATES NORMALLY ALLOCATED TO TRANSMISSION AND DISTRIBUTION

COSTS.
(7) EXCEPTED FROM THE PROVISIONS OF SUBSECTION (6) ARE:

(A)INCREASED COSTSRELATED TO UNIVERSALSYSTEM BENEFITSPROGRAMS GREATER THAN

THOSE CURRENTLY IN BATES, INCLUDING THE TREATMENT OF UNIVERSAL SYSTEM BENEFITS

PROGRAM COSTS AS AN EXPENSE;

(B} INCREASED COSTS NECESSARY TO IMPLEMENT FULL CUSTOMER CHOICE, INCLUDING BUT
NOT LIMITED TO METERING, BILLING, AND TECHNOLOGY. THOSE COSTS MUST BE RECOVERED FROM

THE CUSTOMERS ON WHOSE BEHALF THE INCREASED COSTS ARE INCURRED.
(C) SUBJECT TO COMMISSION APPROVAL, AN EXTRAORDINARY EVENTS EVENT RESULTING

IN EITHER:
(hA 4% ANNUAL REVENUE REQUIREMENT INCREASE FROM JULY 1, 1998, THRCUGH JUNE 30,
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2000; OR
(1) AN 8% POWER SUPPLY-RELATED ANNUAL REVENUE REQUIREMENT INCREASE FROM JULY

1, 2000, THROUGH JUNE 30, 2002;

(D} PORTIONS OF THE INCREASE OR DECREASE IN THE ANNUAL STATE AND LOCAL PROPERTY

TAX EXPENSE THAT ARE GREATER THAN THE PAYMENT OR ADJUSTMENT THAT RESULTS FROM

APPLYING THE INDUSTRY-RECOGNIZED RATES OF INFLATION TO THE INCREASE OR DECREASE IN THE

STATE AND LOCAL PROPERTY TAX EXPENSE REFLECTED IN RATES AS OF [THE EFFECTIVE DATE OF

THIS ACT].
(8) NOTWITHSTANDING SUBSECTIONS {6} AND (7), DURING THE TRANSITION PERIOD, PUBLIC

UTILITIES MAY NOT CHARGE RATES OR COLLECT COSTS THAT INCLUDE COSTS REALLOCATED 70

TRANSITION COSTS AT A LEVEL HIGHER THAN THE PUBLIC UTILITY WOULD REASONABLY EXPECT TO

RECOVER IN RATES HAD THE CURRENT REGULATORY SYSTEM REMAINED INTACT.

(9) PUBLIC UTILITIES SHALL APPLY SAVINGS RESULTING UNDER [SECTION 31} TOWARD THE

RATE MORATORIUM PURSUANT TO SUBSECTION (6).

(10} PUBHIC DURING THE 4-YEAR TRANSITION PERIOD, PUBLIC UTILITIES MAY ACCELERATE

THE AMORTIZATION OF ACCUMULATED DEFERRED INVESTMENT TAX CREDITS ASSQCIATED WITH

TRANSMISSION, DISTRIBUTION, AND THE GENERAL PLANT AS AN ADJUSTMENT TO EARNINGS ir

ELECTRIC EARNINGS FALL BELOW 9.5% EARNED RETURN ON AVERAGE EQUITY. THE PUBLIC UTILITY

MAY INCLUDE THE FLOW THROUGH CF INVESTMENT TAX CREDITS SQ THAT THE PUBLIC UTILITY'S

EARNED RETURN ON EQUITY IS MAINTAINED AT 9.5%. ACCUMULATED DEFERRED INVESTMENT TAX

CREDITS AMORTIZED UNDER THIS SUBSECTION MAY NOT BE REFLECTED IN OPERATING INCOME FOR

RATEMAKING PURPOSES.

{8311} The commission shall issue the accounting orders necessary to align rate moratorium timing

and requirements to actual transition bonds savings.

NEW SECTION. Section 13. Cooperative utility -- transition plan for customer choice. (1) Except
as provided in [section 20], on or before July 1, 2001, the local governing body of a cooperative utility shall

adopt a transition plan.
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{2) (a) Except as provided in subsection (2)(b}, transition plans must contain a transition period that
may not end later than July 1, 2002, At the conclusion of the transition period, all customers must have
the opportunity to choose an electricity supplier.

{b} It after a pilot program for customers of a cooperative utility with loads less than 1,000
kilowatts, a competitive market, technology, or other qonditions precedent to full customer choice have not
developed, then the transition plan may be altered by the cooperative utility’s governing bady for those
customers.

(3) [Sections 1 through 31} do not require the cooperative utility to divest itself of any generation,
transmission, or distribution assets or prohibit a cooperative utility from divesting itself voluntarily of those
assets.

{4) A cooperative utility’s local governing body shall certify to the commission that the local
governing body has adopted a transition plan. inthe cooperative utility’s certification filing, the cooperative
utility shall provide to the commission documentation that the cooperative utility’s transition plan is

consistent with [sections 1 thraugh 31).

NEW SECTION. Section 14. Cooperative utility -- customer choice -- education of customers --

continued service. {1) Except as provided in [section 20], cooperative utilities shall propose a method for
cooperative utility customers to choose an electricity supplier.

(2) Customer choice may be phased in to promote the orderly transition to a competitive market
environment.

(3) Cooperative utilities shall educate their customers about customer choice so that customers may
make an informed choice of an electricity supplier. This education process must give special emphasis to
education efforts during the transition period.

(4) If a cooperative utility customer has not chosen an electricity supplier by the end of the
transition period, then the electricity supplier is the cooperative utility that filed the plan or an electricity

supplier designated by the cooperative utility.

NEW SECTION. Section 15. Cooperative utility -- functional separation. (1) To the extent that a
cooperative utility is vertically integrated, the cooperative utility has the aption to functionally separate the

cooperative utility’s electricity supply, transmission, distribution, and unregulated energy services assets
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and operations in the state of Montana. if the cooperative utility intends to exercise this option, the
cooperative utility’s transition plan must explain the cooperative utility’s proposed separation process.
(2) A cooperative utility shall describe in the transition plan measures taken by the cooperative
utility to prevent undue discrimination in favor of the cooperative utility's own electricity supply, if any, and
in favor of the cooperative utility’s affiliates, if any.
(3) Cooperative utilities may establish a code of conduct similar to the federal energy reguiatory

commission’s code of conduct established in 18 CFR, part 37.

NEW SECTION. Section 16. Cooperative utility -- distribution services. (1) A cooperative utility

transition plan must include distribution facility tariffs that must be established by the cooperative utility's
local governing body and must include the obligation for the cooperative utility to:

(a) make distribution services available to all electricity suppliers, transmission services providers,
and customers on a nondiscriminatory and comparable basis;

(b) build and maintain distribution facilities; and

(c) be an emergency supplier of electricity and related services.

(2) 11 a distribution services provider acts as an emergency supplier of electricity and related
services to a customer of an electricity supplier, then the electricity supplier failing to meet contractuai
obligations shall reimburse the distribution services provider at an amount to be set by the local governing
body but may not exceed the higher of a multiple of the cost or a multipie of the then existing market rate
for that electricity. The market rate is the highest published rate for electricity purchased within the local
toad control area at the time that the distribution services provider provided the emergency supply. A
distribution services provider is not required to purchase any reserve supply of electricity to fulfill this
obligation.

(3) Recoverable costs for cooperative utilities must be based upon standard financial reporting

statements and may reflect comparable rates of return of other utilities.

NEW SECTION. Section 17. Cooperative utility -- transmission services. Transition plans must

state whether the cooperative utility’s transmission services, if any, are regulated by the federal energy
regulatory commission. If those services are not regulated by the federal energy regulatory commission,

the plan must provide the basis for comparable and nondiscriminatory use by all electricity suppliers,
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distribution services providers, and customers. A cooperative utility’s local governing body shall establish

the cooperative utility’s transmission tariffs,

NEW SECTION, Section 18. Cooperative utility -- electricity supply. (1} A transition plan may

provide for a cooperative utility to own electric generation assets and for a cooperative utility to offer
electricity supply service. The local governing body shall establish the price for electricity supply service
offered by a cooperative utility.

(2} Cooperative utilities intending to offer electricity supply service shall comply with the provisions
of [section 24].

(3) If a cooperative utility offers electricity supply service competitively to customers using a public
utility's distribution facilities, the cooperative utility shall create an affiliated for-profit entity or similar
structure to serve those customers that allows the entity to be taxed at the same level as other for-profit

electricity suppliers.

NEW SECTION. Section 19. Cooperative utility -- transition costs and charges. {1) For the

purposes of this section, "transition costs” means those costs, liabilities, and investments that cooperative
utilities would reasonably expect to recover if fully bundled ratemaking conditions continued and that may
not be recoverable as a result of the transition to a competitive market for electricity supply service.

(2} Transition costs eligible for treatment include but are not limited to:

(a) regulatory assets and deferred charges typically recoverable in rates;

(b) nonutility and utility power purchase contracts;

(c) existing commitments or obligations incurred before [the effective date of this act] and other
cooperative utility investments rendered uneconomic as a result of the implementation of [sections 1
through 311 or the introduction of retail wheeling through tederal legislation or regulation;

(d) costs associated with any renegotiation or buyout of the existing nonutility and utility power
purchase contracts; and

{e} revenue that appears as a portion of a facility charge necessary to meet debt service

requirements, INCLUDING ANY COVERAGE AMOUNTS REQUIRED BY ANY MORTGAGE, INDENTURE, OR

OTHER FINANCING DOCUMENT;

(F) COSTS OF REFINANCING AND RETIRING DEBT OF THE COOPERATIVE UTILITY AND
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ASSOCIATED FEDERAL AND STATE TAX LIABILITIES OR OTHER UTILITY COSTS FOR WHICH THE USE

OF TRANSITION BONDS WOULD BENEFIT CUSTOMERS; AND

(G} ALL COSTS, EXPENSES, AND REASONABLE FEES RELATED TO TRANSITION BONDS.

(3) For a cooperative utility's transition costs to be fully recoverable, the cooperative utility shall
make reasonable efforts to mitigate those transition costs.

{4) Cooperative utilities may not collect any more costs, including costs reallocated to transition
costs, at a level higher than would otherwise be anticipated had the current regulatory system remained
intact, with the exception of:

(a) increased costs related to universal system benefits charges; and

(b} increased costs of metering, billing, and technology necessary to facilitate full customer choice.

(5) Subject to the obligation to mitigate transition costs, a cooperative utility shall fully recover
transition costs as approved by its locai governing body. Unmitigable transition costs are nonbypassable
and collected on a nondiscriminatory basis from consumers using the cooperative utility’s distribution
facitities in the receipt of electricity supply services.

(6) A cooperative utility may not collect transition costs from a customer for which the cooperative
utility does not have and never has had an obligation to incur costs to provide electricity supply service
unless the unmitigated transition costs were incurred solely on behalf of the customer.

{7) Approval of and collection of transition costs through a transition charge is a settlament of all

transition claims by a cooperative utility. A cooperative utility seeking to recover transition costs through

any other means may not collect transition charges.

NEW SECTION. Section 20. Cooperative utility -- exemption. (1) Within 1 year after [the effective
date of this act], a cooperative utility may file a notice with the commission that the cooperative utility does
not intend to open the cooperative utility’s distribution facilities to electricity suppliers and does not intend
to adopt a transition plan. Except as otherwise provided in the universal system benefits program pursuant
to [section 22|, a cooperative utility filing notice under this section is exempt from the provisions and
requirements of [sections 1 through 31}.

{2) A cooperative utility filing a notice under this section:

{a) may elect later to adopt a transition plan in accordance with [sections 1 through 31]; and

(b} may not use a public utility’s distribution facilities UNLESS PREEXISTING CONTRACTS EXIST.
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NEW SECTION. Section 21. Maintaining safety and reliability. Utilities shall maintain standards

of safety and reliability of the electric delivery system and existing customer service requirements.

NEW SECTION. Section 22, Universal system benefits programs. (1) Universal system benefits

pregrams are established for the state of Montana to ensure continued funding of AND NEW

EXPENDITURES FOR energy conservation, renewable resource PROJECTS AND applications, and

low-income energy bilt assistance during the transition period and into the future,

(2) Sp-orafter BEGINNING January 1, 1999, 2.4% of each utility’s annual retail sales revenue in
Montana for the calendar year ending December 31, 1995, is established as the annual funding level for
universal system benefits programs. Unless modified as provided in subsection 12} (7}, this funding ievel
remains in effect until July 1, 2003.

{31{A) The recovery of all universal system henefits programs costs imposed pursuant to this
section, is authorized through the imposition of a universal system benefits charge assessed at the meter
for each [ocal utility system customer as provided in this section,

{43(B) Utilities must receive credit toward annual funding requirements for a utility’s internal

programs ar activities that qualify as universal system benefits programs,_ INCLUDING THOSE PORTIONS

OF EXPENDITURES FOR THE PURCHASE OF POWER THAT ARE FOR THE ACQUISITION OR SUPPORT OF

RENEWABLE ENERGY, CONSERVATION-RELATED ACTIVITIES, OR _LOW-INCOME ENERGY_ BWL

ASSISTANCE, and for customers’ programs or activities as provided in subsection 32} (7).

{C] A UTILITY AT WHICH THE SALE OF POWER FOR FINAL END-USE OCCURS IS THE UTILITY

THAT RECEIVES CREDIT FOR THE UNIVERSAL SYSTEM BENEFITS PROGRAM EXPENDITURE.

(D) FOR A UTILITY TO RECEIVE CREDIT FOR LOW-INCOME RELATED EXPENDITURES, THE

ACTIVITY MUST HAVE TAKEN PLACE IN MONTANA.

{BME) If a utility's or a customer’s credit for internal activities do not satisfy the annual funding

provisions of subsection (2), then the utility shall make a payment TC THE UNIVERSAL SYSTEM BENEFITS

FUND for any difference.
{8H3} Cooperative utilities may COLLECTIVELY pool their statewide credits to satisfy their annual
funding requirements for universal system benefits programs e+ AND low-income energy b assistance.
{43{4) A utility’s transition plan must describe how the utility proposes to provide for universal
system benefits programs, inciuding the methodologies, such as cost-effectiveness and need determination,
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used to measure the utility's level of contribution to each program.
1835} A utility's MINIMUM annual funding requirement for low-income energy bt AND

WEATHERIZATICON assistance is established at 17% of the utility’s annual universal system benefits funding

level and is inclusive within the overall universal system benefits funding levei.
{94 A) A utility must receive credit toward the utility’s low-income energy bil assistance annual
funding requirement for the utility’s internal low-income energy b assistance programs or activities.
H04B) If a utility's credit for inter;wal activities does not satisfy its annual funding requirement,

then the utility shall make a payment for any difference TO THE UNIVERSAL ENERGY BHL ASSISTANCE

FUND.

£1{6} An individual customer may not bear a disproportionate share of the local utility's funding
requirements, and a sliding scale must be implemented to provide a more equitable distribution of program
costs.

H2M7) A customer with loads greater than 1,000 kilowatts shall:

{d) pay A_UNIVERSAL SYSTEM BENEFITS PROGRAM CHARGE EQUAL TO the lesser of:

{i} $500,000 astof LESS the customer credits provided for in this subsection {32} (7); or

{ii} the product of .9 mills per kilowatt hour multiplied by the customer’s kilowatt hour purchases,
natof LESS customer credits provided far in this subsection 8-} (7};

(b} receive credit toward that customer’s annual universal system benefits charge for internal
expenditures and activities that qualify as a universal system benefits program expenditure and these
internal expenditures must include but not be limited to:

(i) expenditures that result in a reduction in the consumption of electrical energy in the customer’s
facility; and

(i) those portions of expenditures for the purchase of power at retail or wholesale that are for the
acquisition or support of renewable energy or conservation-related activities; and

(cl customers making these expenditures must receive a credit against the customer’s annual
universal system benefits charge, except that any of those amounts expended in a calendar year that
exceed that customer’s universal system benefits charge for the calendar year must be used as a credit
against those charges in future years until the total amount of those expenditures has been credited against

that customer’s universal system benefits charges.
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H4HBHB] A public utility shall prepare and submit an annual summary report of the public utility’s

activities relating to all universal system benefits programs to the commission and the transition advisory
committee provided for in [section 29]. A cooperative utility shall prepare and submit annual summary
reports of activities to the cooperative utility’s respective local governing body, the statewide cooperative
utility office, and the transition advisory committee. The annual report must include, but is not limited to:

{a) the types of internal utility and customer programs being used to satisfy the provisions of
[sections 1 through 311;

{b) the level of funding for those programs relative to the annual funding requirements prescribed
in subsection (2}; and

{c) any payments made to the statewide funds in the event that internat funding was below the

prescribed annual funding reguirements.

NEW SECTION. Section 23. Commission authority -- rulemaking authority. (1) Beginning on the

gffective date of a commission order regarding a public utility's transition plan, the commission shail
regulate the public utility's retail transmission and distribution services within the state of Montana, as
provided in [sections 1 through 3171, and may not regulate the price of electricity supply except as electricity
supply may be procured during the transition period by the distribution function of a public utility for those

customers that de-ret-have-a-choice-of HAVE NOT CHOSEN AN electricity supplier or for thase customers

that have not yet been assigned an electricity supplier. During the transition period, those procurements
may include a cost-based contract from a supply affiliate or an unreguiated division,

{2) if the transition period is extended for certain customers because THE COMMISSION FINDS

THAT workable competition in the electricity supply market does not exist, then the commission shall

CONTINUE TO regulate THE PROVISION OF ELECTRICITY SUPPLY BY distribution services providers in

accordance with [section 8 &4 11].
{3) The commission shall decide if there is workable competition in the electricity supply market by

determining whether COMPETITION IS sufficient price-slasticity-oi-domand-axists-in-the-slectrici

macket to inhibit monopcly pricing or anticompetitive price leadership. In reaching a decision, the

commission may not rely solely on market share estimates.
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(4) The commissian shall license electricity suppliers and enforce licensing provisions pursuant to
[section 24].

(5) The commission shall promutgate rules that identify the licensees and ensure that the offered
electricity supply is provided as offered and is adequate in terms of quality, safety and reliahility.

(6) The commission shall establish just and reasonable rates through established ratemaking
principles for public utility distribution and transmission services and shall regulate these services. The
commission may approve rates and charges for electricity distribution and transmission services based on
alternative forms of ratemaking such as performance-based ratemaking, on a demonstration by the public
utility that the alternative method complies with [sections 1 through 31], and on the public utility’s
transition plan.

{7) The commission shall certify that a cooperative utility has adopted a transition plan that complies
with [sections 1 through 31]. A cooperative utility’s transition plan is considered certitied 60 days after
the cooperative utility files for certification.

{8) The commission shall promulgate rules that protect consumers, distribution services providers,
and electricity suppliers from anticompetitive and abusive practices.

(9} In addition to promulgating rules expressly provided for in [sections 1 through 31], the
commission may promulgate any other rules necessary to carry out the provision of [sections 1 through
311.

{10) [Sections 1 through 31] do not give the commission the authority to:

{a) regulate cooperative utilities in any manner other than reviewing certification filings for

compliance with [sections 1 through 31}; or

{b) compel any change to a cooperative utility's certification filing made pursuant to [sections 1

through 31].

NEW SECTION. Section 24. Licensing. (1) Except as provided in [section 20}, an electricity

supplier shall tile an application with and obtain a license from the commission before offering electricity
for sale to retail customers in the state of Mantana.

(2} As a condition of licensing, an electricity supplier shall identify and describe its business
activities and purposes and the busiress purposes of each of the electricity supplier’s affiliates, |IF_ANY,

including whether an affiliate that owns or operates distribution facilities offers customer choice through
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open, fair, and nondiscriminatory access to the electricity suppher SUPPLIER’S or the electricity supplier's
affiliate's distribution facilities.

(3) The commission may require electricity suppliers that provide electricity supply service to smali
customers to make a standard service offer that ensures that those customers have access to affordable
electricity.

(4) The commission may require:

(a) proof of financial integrity and a demonstration of adequate reserve margins or the abifity to
obtain those reserves; and

{b) a licensee to post a bond # SHOULD an electricity supplier faits FAIL to supply electricity or i
Aotoporating LACK FINANCIAL INTEGRITY.

{5) An electricity suppiier shall provide the commission and all distribution services providers with
copies of all license applications pursuant to subsection (2). Licensees shall update information and file
annual reports with the commission and all distribution services providers.

(B) License applications are effective 30 days after filing with the commission, unless the
commission rejects the application during that period. [f the commission rejects a license application, the
commission shall specify the reasons in writing and, if practical, identify alternative ways to overcome
deficiencies.

(7) Notwithstanding [sections 1 through 311, a cooperative utility is not required to apply for a
license from the commission to be an electricity supplier to customers remally served by that cooperative

utility in its traditienal ELECTRIC FACILITIES service territory or to any customers rermally served by

another cooperative utility subject to the consent of the other cooperative utility’s Iocal governing body,

NEW SECTION. Section 25. Penalties -- license revocation. (1) The commission may begin a

proceeding to either+mpese-a-penaity-or revoke or suspend a license of an electricity supplier, IMPOSE A

PENALTY, OR BOTH, for just cause on the commission’s own investigation or upon the complaint of an

affected party if it is established that the electricity supplier:

{a) intentionally provided false information to the commission;

{b) switched, or cause to be switched, the electricity supply for a customer without first obtaining
the customer's written permission; e¢

{c) failed to provide a reasonably adequate supply of electricity for its customers in Montana-; OR
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(D) COMMITTED FRAUD OR ENGAGED [N DECEPTIVE PRACTICES.

(2} Any person selling or offering to sell electricity in this state in violation of [sections 24, 27,]
and this section is subject to a fine of not less than $10C or more than $1,000 for the violation or a license

revocation or suspension. EACH DAY OF EACH VIOLATION CONSTITUTES A SEPARATE VIOLATICN.

{3) The fine must be recovered in a civil action upon the complaint by the commission in any court
of competent jurisdiction.
{4) A license revocation proceeding under this section is a contested case proceeding pursuant to

the Montana Administrative Procedure Act, Title 2, chapter 4, part 6.

NEW SECTION. Section 26. Bill information -- customer nonpayment -- commission rulemaking.
(1) Electrical bills to consumers must disclose each component of the electrical bill in accordance with rules

promulgated by the commission. Fhe-slectricalbil ELECTRICAL BILLS must disclose but ie ARE not limited

to the following:

{a) distribution and transmission charges;

{b) electricity supply charges;

{c) competitive transition charges; and

{d} universal system benefits charges.

(2) The commission shall promulgate rules establishing the procedures relating to how and when
an electricity supplier may discontinue service to a customer because of the customer's nonpayment and

the procedures relating to reconnection, except that those rules may not apply to electricity suppliers that

are cooperative utilities.

(3) Local governing bodies of a cooperative utility shall retain authority for cooperative utilities
regarding:

(a) customer nanpayment and reconnection; and

{by information contained in electrical hills to consumers.

NEW SECTION. Section 27. Unauthorized switching -- commission rulemaking. (1) An electricity
supplier or any person, firm, corporation, or governmentat entity may not make any change in the electricity
supplier for a customer without first obtaining the customer's written permission.

{2} The commission shall promulgate rules establishing procedures to prevent unauthorized

[ Legislative

ervices - - ’
b Djvision 24 SB 390



55th Legislature SBQ390.05

d» N s W N

11

12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30

switching.

NEW SECTION. Section 28. Reciprocity. (1) Except as provided in [section 20], all electricity
suppliers must be afforded open, fair, and nondiscriminatory access to customers and a comparable
opportunity t0 compete.

(2} A distribution services provider or the distribution services pravider's affiliates may not use
another distribution services provider's facilities in the state of Montana to sell electricity to custemers in
the state of Montana unless the first distribution services provider or the distribution services provider's
affiliates offers comparable and nondiscriminatory access to the distribution services provider’s distribution

facilities.

NEW SECTION. Section 29. Transition advisory committee. (1} A transition advisory committee

on electric utility industry restructuring is created. The transition advisory committee is composed of 48
EIGHT VOTING members who are appointed as follows:
{a} The speaker of the house shall appoint +wo FOUR members from the house of representatives,

NOT MORE THAN TWQ OF WHOM MAY BE FROM ONE POLITICAL PARTY.

{b} The president of the senate shall appoint twe FOUR members from the senate, NOT MORE

THAN TWO OF WHOM MAY BE FROM ONE POLITICAL PARTY.

{2) THE FOLLOWING ENTITIES SHALL APPOINT NONVOTING ADVISCRY REPRESENTATIVES TO

THE TRANSITION ADVISORY COMMITTEE:

{e+(A] The director of the department of environmental quality shail appoint one department
representative.

{}HB) The legislative consumer ceunsit COUNSEE COMMITTEE shall appoint one representative.

{a}C) Fwo—roprosontatives ONE REPRESENTATIVE of the cooperative utility industry are IS

appointed as designated by the Montana electrical cooperative association,

(D) Fwo-roprecentatives-selestad-by-the THE public utilities in the state of Montana are-appeinted
SHALL APPOINT ONE MEMBER.

{g+{E) Ororeprosentative-of-the THE commission is—appeited SHALL APPOINT ONE MEMBER.
+hi{F} The governor shall appoint the following NONVOTING committee members:

(i) one representative from the industrial community with an interest in the restructuring of the
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electric utility industry;
{ii) one representative from the nonindustrial retail electric consumer sectar;
(iii) one representative from organized labor;
{iv) one reprasentative from the community comprising environmental and conservation interests;

{v) one representative e FROM A low-incame sersumers PROGRAM PROVIDER;

{vi} one representative of Montana’s Indian tribes; and

(vii) one representative of the electric power market industry.

+24{3) In case of a vacancy, a replacement must be selected in the manner of the original
appointment.

{3}(4) Legislative members are entitled to salary and expenses as provided in section 5-2-302.

{43(5) The public service commission, legis!ative services division, and appropriate state agencies
shall provide staff assistance as requested by the committee.

{B}(B) Transition advisory committee members must be appointed within 60 days of [the effective
date of this act] to an initial term expiring on December 31, 1999. Subsequent terms must be for up to
2 years expiring on January 1 of odd-numbered years.

17}
MEMBERS SHALL SELECT A TRANSITION ADVISORY COMMITTEE PRESIDING OFFICER.

THE VOTING

+4(8) The transition advisory committee on electric utility industry restructuring must dissolve on
the earlier of either the date that full transition to retail competition is completed or December 31, 2004,
83(9) The transition advisory committee shall provide an annual report on the status of electric
utifity restructuring on or before November 1 to the governor, the speaker of the house, the president of

the senate, and the commission AND SHALL PROVIDE QUARTERLY INTERIM SUMMARY REPORTS TO THE

MEMBERS OF THE LEGISLATURE THROUGH JANUARY 1, 1399,

+34{10) The transition advisory committee shall meet AT LEAST quarterly or as often as is necessary
to conduct its business.

{104{11) The transition advisory committee shall analyze and report on the transition to effective
competition in the competitive electricity supply market. The annuai report made in the year 2000 must
evaluate specifically the pilot programs for customers with loads under 1,000 kilowatts and must include

legislative recommendations, if it appears appropriate, about the best means to further encourage the
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development of customer choice and meaningful market access for the benefit of smaller customers. The
annual report for the year 2000 must also address the need, if any, for additional consumer protection
including protection from abusive or anticompetitive practices.

-H{12) The criteria that the transition advisory committee must use to- evaluate effective
competition in the electricity supply market include but are not limited to the following:

{a) the level of demand for power supply choice and the availability of market prices for smailer
customers;

{b) the existence of sufficient markets and bargaining power to the benefit of smaller customers and
the best means to encourage and support the development of sufficient markets;

{c) the level of interest among electricity suppliers and the opportunity for electricity suppliers to
serve smaller customers; and

{d) the existence of the requisite technical and administrative support that epables smaller
customers to have choice of electricity supply.

H24{13) The transition advisory committee shall recommend legislation if necessary to promote
glectric utility restructuring and retail choice of electricity suppliers.

3-3H14) The transition advisory committee shall make recommendations to the governor, regarding
the implementation of statewide universal system benefits and universal energy bill assistance funds, in
time to allow for those funds to be created on or before January 1, 1993. This may include
recommendations regarding the assignment of an existing government agency or private nonprofit entity
as the fund administrator and administration guidelines for the funds including the means by which funds
may be made available for use.

243(15) The transition advisory commiitee shall monitor and evaluate the universal system benefits
programs and comparable levels of funding for the region and make recommendations to the 58th
legislature to adjust the funding leve! provided for in [section 22] to coincide with the related activities of
the region at that time.

£84{16) On or before July 1, 2002, the transition advisory committee, in coordination with the
commission, shall conduct a reevaluation of the ongoing need for universal system benefits programs and
annual funding requirements and shall make recommendations to. the 58th legislature regarding the future
need for those programs. The determination must focus specifically on the existence of markets to provide

for any or all of the universal system benefits programs or whether other means for funding those programs
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have developed. These recommendations may also address how future reevaluations will be provided for,
if necessary.

{8417) On or before November 1, 2001, the transition advisory committee shall collect information
to determine whether Montana utilities or their affiliates have an opportunity to sell electricity to customers
outside of the state of Montana comparable to the opportunity provided pursuant to [sections 1 through
31] to utilities or their affiliates located outside the state of Montana. That information must be included
in the report to the &8th legislature.

£-4(18) ON OR BEFORE NOVEMBER 1, 1998, THE TRANSITION ADVISORY COMMITTEE SHALL

MAKE RECOMMENDATIONS TO THE GOVERNOR AND THE LEGISLATURE REGARDING THE PROVISION

OF LOW-INCOME ENERGY ASSISTANCE PROGRAMS IN MONTANA BY ALL ENERGY PROVIDERS.

NEW SECTION. Section 30. Tax revenue analysis. {1) The revenue oversight committee, as

provided for in 5-18-102, shall analyze the amount of state and local tax revenue derived from previcusly
regulated’efectricity suppliers that will enter the campetitive market and report to the legislature annually
on how revenue to the state or local government is changed by restructuring and competition.

(2} On or before November 30, 1998, the revenue oversight committee shall recommend legislative
changes, if any, to address the establishment of comparable state and local taxation burdens on all market
participants in the supply of electricity. Any legislation recommended by the revenue oversight committee

should place comparable state and local taxation burdens upon ali market participants.

NEW SECTION. Section 31. Transition costs financing. (1) A utility may, after July 1, 1997, apply
to the commission for a determination that certain transition costs may be recovered through the issuance

of transition bonds. |F TRANSITION BONDS ARE ISSUED, COST .SAVINGS ASSQCIATED WITH AND

RESULTING FROM THE BONDS MUST BENEFIT CUSTOMERS. After the issuance of a financing order, the

utility retains sole discretion regarding whether to sell, assign, or otherwise transfer or pledge transition
property or to cause the transition bonds to be issued, including the right to defer or postpane the sale,

assignment, transfer, pledge, or issuance. |F TRANSITION BONDS ARE NOT ISSUED WITHIN 4 YEARS OF

THE ISSUANCE OF THE FINANCING ORDER, THE FINANCING ORDER MUST TERMINATE. THE UTILITY

MAY APPLY FOR AN EXTENSION OR RENEWAL OF A FINANCING ORDER.

(2) (a} The commission may issue financing orders in accordance with this section to facilitate the
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recovery, reimbursement, financing, or refinancing of transition costs and the acquisition of transition
property. A financing order may be adopted only upon the application of a utility and may only become:
effective in accordance with its terms after the utility files with the commission the utility's written consent
to all terms and conditions of the financing order. A financing order may specify how amounts collected
from a customer are allocated between fixed transition amounts and other charges.

(b} A financing order must include, without limitation, a procedure for the expeditious approval by

the commission of periodic adjustments to NONBYPASSABLE RATES AND CHARGES ASSQOCIATED WITH

fixed transition amounts included in the order to ensure recovery of all transition costs and the costs of
capital associated with the propased recovery, reimbursement, financing, or refinancing of transition costs
and the acquisition of transition property including the costs of issuing, servicing, and retiring the transition

bonds contemplated by the financing order. THE ORDER MUST SET FORTH THE TERM OVER WHICH THE

TRANSITION BONDS ARE TO BE_PAID, BUT THOSE TERMS MAY NOT EXCEED 20 YEARS. These

adjustments may not impose fixed transition amounts upon customer classes that were not subject to the
fixed transition amounts in the pertinent financing order.

(3) {a) Notwithstanding any other provision of law, and except as atherwise provided in this section
with respect to transition property that has been made the basis for the issuance of transition bonds AND

UPON THE ISSUANCE OF TRANSITION BONDS, the financing orders and the fixed transition amounts must

be irrevocable.

(b) Fhe |IF TRANSITION BONDS HAVE BEEN ISSUED, THE commission may not by rescinding,

altering, or amending the financing order or otherwise:

(i) revalue or revise for ratemaking purposes the transition costs or the costs of recovering,
reimbursing, financing, or refinancing the transition costs and acquiring transition property;

{ii} determine that the fixed transition amounts or rates are unjust or unreasonable; or

(i) in any way reduce or impair the value of transiti'on property either directly or indirectly by taking
fixed transition amounts into account when setting other rates for the utility.

{c) The TOTAL amount of revenus-arising-with-respest-te the transition property may not be subject
to reduction, impairment, postponement, or termination.

{d) Except as otherwise provided in this section, the state piedges and agrees with the assignees
and pledgees of transition property and transition bondholders that the state may not limit or alter the fixed

transition amounts, transition property, financing orders, or any right under the ebligatiens BONDS until the
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obligations BONDS, together with the interest on the ebligations BONDS, are fully met and discharged. THE

BOARD, AS AGENT FOR THE STATE, IS AUTHORIZED TO INCLUDE THIS PLEDGE AND UNDERTAKING

FOR THE STATE IN THESE OBHLGATIONS BONDS.

(e) Notwithstanding any other provision of this section, the commission shall approve those
adjustments to the fixed transition amounts as may be necessary to ensure timely recavery of all transition
costs that are the subject of the pertinent financing order and the costs of capital asscciated with the
recovery, reimbursement, financing, or refinancing of transition costs and acquiring transition property
including the costs of issuing, servicing, and retiring the transition bonds contemplated by the financing
order. The adjustments may not impose fixed transition amounts upan customer classes that were not
subject to the fixed transition amounts in the pertinent financing order,

{4) {(a) Financing orders do not constitute a debt or liability of the state or of any politica! subdivision
of the state if issued through the board and do not constitute a pledge of the full faith and credit of the
state or any of the state's political subdivisions if issued through the board. The financing orders are
payable solely from the funds provided under this section. The bonds and affering documents must contain

ON THEIR FACE a statement to the following effect:

payment—of the—principal-of orinterest-on—this—security-— THIS BOND MAY NOT CONSTITUTE AN
INDEBTEDNESS OR A LOAN OF CREDIT OF THE STATE OF MONTANA OR ANY POLITICAL SUBDIVISION

OF THE STATE OF MONTANA WITHIN ANY CONSTITUTIONAL OR STATUTORY PROVISION, NEITHER

THE FULL FAITH AND CREDIT NOR THE TAXING POWER OF THE STATE OF MONTANA IS PLEDGED TO

THE PAYMENT OF THE PRINCIPAL OR INTEREST ON THIS BOND, AND NEITHER THE STATE OF

MONTANA NOR ANY POLITICAL SUBDIVISION OF THE STATE OF MONTANA 1S OBLIGATED, DIRECTLY,

INDIRECTLY, ORCONTINGENTLY, TOLEVY ORTO PLEDGE ANY FORM OF TAXATION OR TO MAKE ANY

APPROPRIATION FOR THE PAYMENT OF THIS BOND. THIS BOND IS A LIMITED OBLIGATION OF THE

ISSUER, PAYABLE SOLELY OUT OF THE TRANSITION PROPERTY OR THE PROCEEDS OF THAT

PROPERTY SPECIFICALLY PLEDGED FOR ITS PAYMENT AND NOT QTHERWISE.

(b) The issuance of bonds under this section may not directly, indirectly, or contingently obligate
the state or any political subdivision of the state to levy or to pledge any form of taxation or to make any
appropriation for bond payment.

{6) The commission shall establish procedures for the expeditious processing of applications for
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financing orders, including the approval or disapproval of applications within 120 days after a utility submits
a complete application. The commission shall provide in any financing order for a procedure for the
expeditious approvat by the commission of periodic adjustments to the fixed transition amounts that are
the subject of the pertinent financing order pursuant to subsection (2). The commission shall determine
on each anniversary of the issuance of the financing order and at additional intervats as may be provided
tor in the financing order whether the adjustments are required and shall provide for the adjustments, if
required, to be approved within 60 days of each anniversary of the issuance of the financing order or of
each additional interval provided for in the financing order.

(6) Fixed transition amounts become transition property when and to the extent that a financing
order authorizing the fixed transition amounts has become effective in accordance with subsection (2}, and
the transition property must thereafter continuously exist as property for all purposes with all of the rights
and privileges of [sections 1 through 31] for the period and to the extent provided in the financing order
or until the transition bonds are paid in full including all principal, interest, premium, costs, and arrearages
on the transition bonds.

{7) Transition bonds may be issued upon commission approval in the pertinent financing order.
Transition bonds must specify that they do not provide recourse to the credit or any assets of the utility,
other than the transition property as specified in the pertinent financing order.

{8) (a) A utility may sell, assign, or transfer all or portions of the utility’s interest in transition
property to an assignee. A utility or an assignee may further sell, assign, or transfer the utility’s interest
in that transition property to one or more assignees in connection with the issuance of transition bonds to
the extent approved in the pertinent financing order.

(b} A utility or an assignee may pledge transition property as collateral for transition bonds to the
extent approved in the pertinent financing order and may provide for a security interest in the transition
property as provided in this section.

(c) Transition property may be sold, assigned, or transferred for the benefit of:

(i) transition bondholders in connection with the exercise of remedies upon a default; or

(ii} any person acquiring the transition property after a sale, assignment, or transfer pursuant to this
section.

(9) {a) To the extent that any interest in transition property is sold, assigned, transferred, or pledged

as collateral, the commission shall authorize the utility to contract with any assignee so that the utility will,
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subject to the utility’s rights under subsection (18):

(i) continue to operate the utility's system and to pravide service to the utility’s customers;

(i} collect amounts in respect of the fixed transition amounts for the benefit and account of the
assignee; and

(i) account for and remit these amounts to or for the account of the assignee.

{b) Contracting with the assignee in accordance with the commission’s authorization may notimpair
or negate the characterization of the sale, assignment, transfer, or pledge as a true sale, an absolute
assignment or transfer, or a grant of a security interest, as applicable.

{10) Notwithstanding any other provision of law, any provision under this section or under a
financing arder requiring that the commission take or refrain from taking action with respect to the subject
matter of a financing order binds the commission and any successor cammission or agency exercising
functions similar to the commission, and the commission or any successbr commission or agency may not
rescind, alter, or amend that requirement in a financing order.

(T1) A pledge or any other security interest in transition property is valid, is enforceable against the
pledgor and third parties, including judgment lien creditors, subject only to the rights of any third parties
holding security interests in the transition property perfected in the manner described in this section, and
attaches only when all of the following have taken place:

(@) the commission has issued the financing order authorizing the fixed transition amounts included
in the transition property;

(b} value has been given by the pledgees of the transition property: and

(c) the pledgor has signed a security agreement or other financing-related agreement covering the
transition property.

{12) {a) A valid and enforceable security interest in transition property is perfected only when it has

attached and when a financing statement has baen filed with the commission SECRETARY OF STATE in

accordance with procedures that the cesmmission SECRETARY OF STATE may establish. The financing

statement must name the pledgor of the transition property as debtor and identify the transition property,
{b) Any description of the transition property is sufficient if the description refers to the financing
order creating the transition property.
(c) The commission may require other filings with respect to the security interest in accordance with

procedures the commission may establish, except that these filings may not affect the perfection of the
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security interest.

{13) A perfected security interest in transition property is a continuously perfected security interest
in all revenue and proceeds arising with respect to the transition property, whether or not the revenue or
proceeds have accrued. Conflicting security interests must rank according to priority in time of perfection.
Transition property constitutes property for all purposes, including for contracts securing transition bonds,
whether or not the revenue and proceeds arising with respect to the transition property have accrued.

{14) (a} Subject to the terms of the security agreement covering the transition property and the
rights of any third parties halding security interests in the transition property perfected in the manner
described in this section, the validity and relative priority of a security interest created under this section
is not defeated or adversely affected by:

(i) the commingling of revenue arising with respect to the transition property with other funds of
the utility that is the piedgor or transferor of the transition property; or

(ii) any security interest of any third party in a deposit account of that utility perfected under Title
30, chapfer 9, part 3, into which the revenue is deposited.

{b} Subject to the terms of the security agreement, upon compliance with the requirements of this
section, a pledgee of the transition property has a perfected security interest in all cash and deposit
accounts of the utility in which revenue arising with respect to the transition property has been commingled
with other funds, but the perfected security interest must be limited to an amount no greater than the
amount of the revenue with respect to the transition property received by the utility within 12 months
before any defauit under the security agreement or the institution of insolvency proceedings by or against
the utility, less payments from the revenue to the pledgees during that 12-month period.

(15) (a) If a default occurs under the security agreement covering the transition property, a pledgee
of the transition property, subject to the terms of the security agreeh‘nent, has all rights and remedies of a
secured party upon default under Title 30, chapter 9, part 5, and is entitled to foreclose or otherwise
enforce the pledgee’s security interest in the transition property, subject to the rights of any third parties
holding prior security interests in the transition property perfected in the manner provided in this section.

(b) The commission may require in the financing order creating the transition property that in the
event of default by the utility in payment of revenue arising with respect to the transition property, the
commission and any successor to the commission, upon the application by a pledgee or assignee of the

transition property and without limiting any other remedies available to the pledgees or transferees by
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reason of the default shall arder the sequestration and payment to the pledgee or assignee of the proceeds
of the transition property. An order must remain in fult force and effect notwithstanding any bankruptcy,
reorganization, or other insolvency proceedings with respect to the public utility or a debtor, pledgor, or
transferor of the transition property.

(c) Any sum in excess of amounts necessary to pay principal, premium, if any, interest, costs, and
arrearages on the transition bonds and other costs arising under the security agreement must be remitted
to the debtor or to the pledgor as provided in the security agreement.

(16) {a) A transfer of transition property by a utility to an assignee or by the assignee to another
assignee that the parties have in the governing documentation expressly stated to be a sale or other
absolute transfer in a transaction approved or authorized in a financing order must be treated as an absolute
transfer of all of the transferor's right, title, and interest, as in a true sale, and not as a pledge or other
financing of the transition property, other than for federal and state income and franchise tax purposes.

(b) Granting to transition bondholders a preferred right to revenue of the utility or the provision by
the utility or an assignee of other credit enhancement with respect to transition bonds may not impair or
negate the characterization of any transfer as a true sale, other than for federal and state income and
franchise tax purposes.

{c) Notwithstanding the provisions of this subsection (16), for state tax purposes, a transfer must
be treated as a pledge or other financing unless the governing documentation e OF transfer specifically
states that THE transfer is intended 1o be treated otherwise. The characterization of thé transfer as a true
sale or other absolute transfer in the geverning documentation of a transfer is not intended to prejudice the
characterization of the transfer as a pledge or other financing for federal tax purposes.

(17} A sale, assignment, or ather transfer of transition property may only be considered perfected
as against any third person, including any judicial lien creditor, when both of the following have taken place:

(a} the financing order authorizing the fixed transition amounts included in the transition property
has become effective in accordance with subsection (2}; and

(b} an assignmgnt ot the transition property, in writing, has been executed and delivered to the
transferee.

(18) {a) As between bona fide assignees of the same right for value without natice, the assignee

first filing a financing statement with the eemmissien SECRETARY OF STATE in accordance with

procedures that the ecemwission SECRETARY OF STATE may establish has priority. The financing
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statement must name the assignor of the transition property as debtor and must identify the transition
property. Any description of the transition property is sufficient if the description refers to the financing
order creating the transition property. The commission may require the assignor or the assignee to make
other filings with respect to the transfer in accordance with procedures that the commission may establish,
but these filings may not affect the perfection of the transfer.

{b} Any successar to the utility, whether pursuant to any bankruptcy, reorganization, or other
insolvency proceeding or pursuant to any merger, sale, ar transfer, by operation of law, or otherwise, shall
perform and satisfy all obligations of the utility pursuant to this section in the same manner and to the same
extent as the utility, including but not limited to collecting and paying to the assignee or pledgee, as the
case may be, revenuse arising with respect to the transition property sold, assigned, transferred, or pledged
to secure transition bonds.

{19) Transition property or any right, title, or interest of a utility, assignee, or pledgee described in
the definition of transition property,‘ whether hefore or after the issuance of a financing order, does not
constitute an account or general intangibles under 30-9-106. Any right, title, or interest pertaining 10 a
financing order, including the interest pertaining to a financing order, along with the associated transition
praperty and any revenue, collections, claims, payments, money, or proceeds of or arising from fixed
transition amounts pursuant to the financing order, may not be considered proceeds of any right, title, or
interest other than in the order and the transition property arising from the order.

{20) The lien under this section is enforceable against the pledgor and all third parties, including
judicial lien creditors, subject only to the rights of any third parties holding security interests in the transition
property previously perfected in the manner described in this section if value has been given by the
purchasers of transition bonds. A perfected lien in transition property is a continuously perfected security
interest in all revenue and proceeds arising with respect to the associated transition property, whether or
not revenue has been accrued, Transition property constitutes property for the purposes of contracts
securing transition bonds, whether or not the related revenue has accrued. The lien created under this
section is perfected and ranks before any lien, including any judicial lien, that subsequently attaches to the
transition property, to the fixed transition costs, and te the financing order and any rights created by the
order or any proceeds of the order. The relative priority of a lien created under this section is not defeated
or adversely affected by changes to the financing order or to the fixed transition amounts payable by any

customer.
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{(21) The commission shall establish and maintain a separate system of records to reflect the date
and time of receipt of all fiings made under this section and may provide that transfers of transition
property to an assignee be filed in accordance with the same system,

{22) Any sale, assignment, or other transfer of transition property or any pledge of transition
property is exempt from any state or local sales, income, transfers, gains, receipts, or similar taxes.

(23) The transition bonds issued under [sections 1 through 31} are exempt from the provisions of
Title 30, chapter 10, but copies of all prospectus and disclosure documents must be deposited for public
inspection with the state securities commissioner.

(24) The granting, perfection, and priority of security interests with respect to transition property
and the proceeds thereof are governed by this section rather than Title 30, chapter 9.

(25) UPON THE PAYMENT IN FULL OF TRANSITION BOND PRINCIPAL AND INTEREST, THE

UTILITY SHALL DISCONTINUE CHARGING AND COLLECTING THE COMPETITIVE TRANSITION CHARGE

ASSOCIATED WITH THAT PORTION OF THE UTILITY'S APPROVED TRANSITION COSTS.

{26) THE COMMISSION MAY, BY ORDER OR RULE AND SUBJECT TO TERMS AND CONDITIONS

THAT IT MAY PRESCRIBE, EXEMPT ANY SECURITY QR CLASS OF SECURITIES FOR WHICH AN

APPLICATION IS REQUIRED UNDER THIS TITLE OR ANY PUBLIC UTILITY OR CLASS OF PUBLIC UTILITY

FROM THE PROVISIONS OF THIS TiTLE IF IT FINDS THAT THE APPLICATION OF THIS TITLE TO THE

SECURITY, CLASS OF SECURITY, PUBLIC UTILITY, OR CLASS OF PUBLIC UTILITY IS NOT REQUIRED BY

THE PUBLIC INTEREST.

Section 32. Section 15-6-137, MCA, is amended to read:

"16-6-137. Class saven property -- description -- taxable percentage. {1) Class seven property
inctudes:

(a) ail property used and owned by persons, firms, corporations, or other organizations that are
engaged in the business of furnishing telephone communications exclusively to rural areas or to rural areas
and cities and towns of 800 persons or less;

(b) all property owned by cooperative rurat electrical and cooperative rural telephone associations
that serve less than 95% of the electricity consumers or telephone users within the incorporated limits of

a city or town,_except rural electric cooperative properties described in 15-6-141{1){a):

{c) electric transformers and meters; electric light and power substation machinery; natural gas
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measuring and regulating station equipment, meters, and compressor station machinery owned by
noncentrally assessed public utilities; and tools used in the repair and maintenance of this property.

(2) To qualify for this classification, the average circuit miles for each station on the telephone
communication system described in subsection {1)(b) must be more than 1 mile.

{3) Class seven property is taxed at 8% of its market value."”

Section 33. Section 15-6-141, MCA, is amended to read:

"15-6-141. Class nine property -- description -- taxable percentage. (1) Class nine property
includes:

{a) centrally assessed electric power companies’ allocations, including, if congress passes legislation
that allows the state to tax property owned by an agency created by congress to transmit or distribute
electrical energy, allocations of properties constructed, owned, or operatéd by a public agency created by
the congress to transmit or distribute electric energy produced at privately owned generating facilities 4,

not inclading rural electric cooperativesk., However, properties—of rural electric  coeperatives

COQPERATIVES' PROPERTY USED FOR THE SOLE PURPOSE OF serving CUSTOMERS REPRESENTING less

than 95% of the electric consumers located within the incorporated limits of a city or town of more than

3,500 persons in which a centrally assessed electric power company also owns prgoperty are 1S included.
FOR PURPOSES OF THIS SUBSECTION [1}{A}, "PROPERTY USED FOR THE SOLE PURPQSE" DOES NOT

INCLUDE A HEADQUARTERS, OFFICE, SHOP, OR OTHER SIMILAR FACILITY.

{b) allocations for centrally assessed natural gas companies having a major distribution system in
this state; and

{c) centrally assessed companies’ allocations except:

(i) electric power and natural gas companies’ property;

{ii) property owned by cooperative rural electric and cooperative rural telephone associations and
classified in class five;

{iii} property owned by organizations providing telephone communications to rural areas and
classified in class seven; l

(iv} railroad transporiation property included in class tweIVe; and

{v} airline transportation property included in class twelve.

{2} Class nine property is taxed at 12% of market value.”
{ Legislative
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Section 34. Section 69-5-101, MCA, is amended to read:
"69-5-101. Short title. This part ehat-ba is known and may be cited as the "Territorial Integrity
Act o383 "

Section 35. Section 69-5-102, MCA, is amended to read:

"69-5-102. Definitions. When used in this part, the following definitions apply:

rendared- "Agreement” means a written agreement between two or more electric facilities providers that

identifies the geographical area 10 be served exclusively by each electric facilities provider that is a party

to the agreement and any terms and conditions pertinent to the agreement.

{2} "Electric cooperative” means a rurai electric cooperative organized under Title 35, chapter 18,
or a foreign corporation admitted thereunder to do business in Montana.

{3) "Electric supphier facilities provider” means any slestrieal utility and-any-electric-cooperative that

provides electric service facilities to the public.

4) "Electric_service facilities” means any distribution or_transmission system or related facilit

necessary to provide electricity to the premises, including lines.

{43(B) "Electric utility" means a person, firm, or corporation other than an electric cooperative

whichfurnishes-elestrical that provides electric service facilities to the public.

(6} "Line" means any electric supply conductor eperating-at-a-rominalveltagelevele£ 34600 volts
or-lese—maasured-phace-tophase.
(7} "Premises” means a building, residence, structure, or facility to which elestricityis beirg electric

service facilities are provided or i are to be furhished:provided—that installed; however, two or more

buildings, structures, or facilities which that are located on one tract or contiguous tracts of land and that
are wtilized used by one electric consumer for farming, business, commercial, industrial, institutional,

governmental, or trailer court purposes shall must together constitute one premises, except that any such

{ Legisiative
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building, structure, or facility, other than a trailer court, shall may not, together with any other building,
structure, or facility, constitute one premises if the electric service to it is separately metered and the
charges for sweh that service are calcutated independently of charges for service 1o any other building,
structure, or facility.

(8) "Utility" means a public utility regulated by the commission pursuant to Title 89, chapter 3, or

a utility qualifying as an electric cooperative pursuant to Title 35, chapter 18.”

Section 36. Section 69-5-104, MCA, is amended to read:

"69-5-104. Continuation of service electric service facilities ta existing consumers. Every Each

electric sappher service facilities provider shal-have has the right to serve provide electric service facilities

to all premises being served by it or to which any of its facilities are attached on Februars—1-497% [the

effective date of this act]."”

Séection 37. Section 69-5-105, MCA, is amended to read:
"69-5-105. Service to new consumers. (1) Subject to 69-B-1D6 this part, the electric supplier
facilities provider having a line nearest the premises, as measured in accordance with subsection (2}, shall

serve provide electric sarvice facilities to the premises initially requiring service after Febraary 1318721 [the

effective date of this act], which creates a rebuttable presumption that the nearest line is the least-cost

electric service facility to the new customer. However, a customer or_another electric facilities provider

may rebut the presumption, and another electric facilities provider may provide the electric service facilities

if it can do so at less cost.

(2) All measurements under this part shall must be made on the shortest straight line whish that

can be drawn from the conductor nearest the premises to the nearest permanent portion of the premises.

to-eerve-the-ceraploted-promises

(3] If the slectric facilities providers are unable to reach agreement as to which electric facilities

provider can provide electric service facilities at least cost, an independent consultant engineer agreeable

to both electric facilities providers or, in the event of failure of the electric facilities providers to_agree on

a consultant engineer, an independent consultant engineer selected by the district court having jurisdiction

as provided in 69-5-110, shall determine which electric facilities provider can extend its lines_to the
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consumer at the least cost. The cost of those engineering services must be paid equally by the electric

facilities providers involved."

Section 38. Section 63-5-106, MCA, is amended to read:

"69-5-106. Service Electric service facilities to industrial-orcommercial-prerises large customers.
(1) An electric utility has the right to furnish electric service facilities to any irdustrial-or-commercial

premises if the estimated connected load for full plart operation at such—industral-orsommercial the
premises will be 400 kilowatts or larger within 2 years from the date of initial service prowvided sueh and
if the electric utility can extend its nee& facilities to sueh-industrial-or-semmercial the premises at less cost
to the electric utility erthe—industrial-or—commerctal-custemer than the electric cooperative cost. The
estimated connected load shal must be determined from the plans and specifications prepared for
construction of the premises or, if sush an estimate is not available, shall must be determined by agreement

of the electric supplier facilities provider and the customer. The fact that the actual connected load after

2 years from the date of initial service is less than 400 kilowatts does not affect the right of the electric

supplier facilities provider initially providing electric service facilities to continue to provide electric service

facilities to sueh the premises.

{2} An independent consultant engineer agreeable to both electric supphiers facilities providers or,

in the event of failure of the electric supphers facilities providers to agree on a consultant engineer, an

independent consultant engineer selected by the district court having jurisdiction, as provided in 69-5-110,

shall determine which electric supphier facilities provider can extend its linesto-the-econsumer facilities at

the least cost to_the utility. The cost of sush those engineering services shall must be paid equally by the

electric supphers facilities providers involved.

preperty-owned-by-the-elestricsupphier This part may not limit a customer’s right to construct, own, or

operate electric service facilities for the customer’s own use, and construction, ownership, or use may not

[ Legisiative
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cause the customer to be considered a utility., A customer may not duplicate existing electric service

facilities.”

Section 40. Section 69-5-108, MCA, is amended to read:
"69-5-108. Agreements between electric suppliers—as—to—sorvice—areas facilities providers.

that identify the geographical area to be exclusively served by each electric facilities provider that is party

to the agreement, overriding the provisions of 69-5-106 and 69-5-107. If an agreement is approved by the

comrmission pursuant to thig part, the agreement ig valid and binding on all electric facilities providers and

all customers, except those provided for in £9-5-1086."

Section 41. Section 69-5-109, MCA, is amended to read:
"69-5-109. Special provisions far annexed areas. With-Feepasci—to-servica—r—areas—which—are

194 (1) Electric_facilities providers providing electric_service facilities in_or near areas that are

incorporated municipalities having a population in excess of 3,500 persons and having annexed areas since

1985 or having existing municipal planning zones on [the effective date of this act] shall enter into

agreements dividing the annexed and planning zone areas into exclusive service territaries and shall submit

the agreements ta the commission for approval, pursuant to this part.

(2] The agreements do not apply to electric service facilities with loads of 400 kilowatts or greater.

Agreements must be based on the location of facilities in place on [the effective date of this_act].
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{3} If electric facilities providers have failed to negotiate agreements within 1 year from the

[effective date of this act], the commission shall divide the annexed and planning zone areas into exclusive

service territories, using the considerations pursuant to [section 44].

{4} Until agreements are final, electric service facilities to new customers will be provided pursuant
to 69-5-105."

Section 42. Section 69-5-110, MCA, is amended to read:
"69-5-110. Jurisdiction of district courts over disputes. The district courts of the county or
counties within which the premises or lines involved in any dispute are located skal have jurisdiction under

this part over all electric euppliers facilities providers subject to the-provisionstheraof this part."

Section 43. Section 69-5-111, MCA, is amended to read:

"69-5-111. Judicial remedies. (1) Whenever itshal-appearthat-ary an electric suppher facilities
provider is failing or omitting or about to fail or omit to do anything required of it by this part or is doing
ar is about to do anything or to permit anything to be dane contrary to or in violation of this part, ar¥ the

electric supphier facilities provider affected thereby-shall-have-the+ightte may file a complaint in the district

court briefly setting forth the acts or omissions complained of and requesting an injunction.

{2) W an affidavit showing that grounds exist therefer that an electric facilities provider is in

violation of this part is filed with the complaint, a temparary restraining order shall must be issued without

notice. A copy of the temporary rastraining order, complaint, and affidavit ehall must be served upon the
defendant, together with an order to show cause why the temporary restraining order shouid nat be made
permanent, within & days after issuance of the temporary restraining order. The hearing on the order to
show cause must be held at a date specified therein in the order—whish-shall and may not be more than
10 days after service thereef of the order and shall must take precedence over all matters pending before
the district court. A judgment making the injunction permanent or dissolving the temporary restraining order

thoretefore that was issued and dismissing the complaint must be made retlaterthan before 10 days after

the hearing on the order to show cause.
(3) Any party aggrieved by the order may appeal to the supreme court of Montana by filing a notice
of appeal in the district court within 20 days from entry of the order. The appeal must be perfected within

20 days thereafter after filing the notice of appeal and ehalt must take precedence over all matters pending

"Legislative
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before the supreme court of Montana.”

NEW SECTION, Section 44. Commission jurisdiction over agreements. (1) All agreements between
electric facilities providers must be submitted to the commission for approval. Each agreement must clearly
identify the geographical area to be served by each electric facilities provider. The submission must include:

{a) a map and a written description of the area; AND

{b) the terms and conditions pertaining to the impiementation of the agreement;.

2) WHENEVER AN AGREEMENT INVOLVES THE EXCHANGE OR TRANSFER QF CUSTOMERS

WITHIN SERVICE TERRITORIES, THE FOLLOWING MUST ALSO BE INCLUDED WITH THE AGREEMENT

SUBMISSION:

{6HA) the number and class of customers to be transferred;

{dHB) assurance that the affected customers have been contacted and have received a written
explanation of the difference in rates; and

{8}C) information with respect to the degree of acceptance by affected customers, such as the
number in favor of and those opposed 10 the transfer.

£33 In approving agreements, the commission shall consider but not be limited to consideration
of:

(a) the reasonable likelihood that the agreement, in and of itself, will not cause a decrease in the
reliability of electric service to the existing or future ratepayers of any electric facilities provider party of
the agreement; and

{b) the reasonable likelihood that the agreement will eliminate existing or potentially uneconomic
duplication of electric service facilities.

+33{4) An agreement approved by the commission is valid and enforceable, and except as provided
in 69-5-106, an electric facilities provider may not offer, construct, or extend electric service facilities into
an exclusive territory.

{43(5) The commission shall state its findings and conclusions for approving or disapproving an
agreement and shall render a decision within 30 days of receipt of the agreement. The electric facilities
providers submitting the agreement te the commission shall act according to the agreement until a decision
is rendered.

+6+{6) Upon approval of the agreement, any modification, changes, or corrections to this agreement

" Legislative
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must be approved by the commission.

{84{7) The commission may promulgate rules to administer this part consistent with the

requirements of this part.
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27 NEW SECTION. SECTION 45. APPROPRIATION, THEREIS-APRROPRIATED-FROM-THE FEES

30 RESTRUGCTURING—THISIS-ABIENMNMAL-ARRRORRIATION- (1) THE LEGISLATIVE SERVICES DIVISION
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MAY ACCEPT GIFTS, GRANTS, OR OTHER DONATIONS FOR THE PURPOSE OF OFFSETTING THE COSTS

OF CONDUCTING THE ACTIVITIES OF THE TRANSITION ADVISORY COMMITTEE UNDER [SECTICN 29]

OR THE STUDY REQUIRED IN [SECTION 30].

[2) A GIFT, GRANT, OR OTHER DONATION MADE BY A PUBLIC UTILITY, AS DEFINED IN

69-3-101(1HA), (11C), OR (1)(D), IS A COST THAT IS NONRECOVERABLE FROM RATEPAYERS AND

MUST BE BORNE 100% BY THE SHAREHOLDERS OF THE COMPANY MAKING THE GIFT, GRANT, OR

DONATION.
{3} THE LEGISLATIVE SERVICES DIVISION |S APPROPRIATED UP TO $200,000 OF ANY GIFTS,

GRANTS, OR OTHER DONATIONS RECEIVED UNDER THIS SECTION, AND THE APPROPRIATION IS A

BIENNIAL APPRCPRIATION.

4) F THE _AMOUNT OF GIFTS, GRANTS, OR DONATIONS EXCEEDS THE AMOQUNT

APPROPRIATED UNDER SUBSECTION (3), THE EXCESS MUST BE REFUNDED TO _THE DONORS IN THE

RATIO OF THEIR RESPECTIVE GIFT, GRANT, OR DONATION TO THE TOTAL GIFTS, GRANTS, AND

DONATIONS RECEIVED.

{8) IF THE AMOUNT OF THE GIFTS, GRANTS, AND DONATIONS EXPENDED FOR CONDUCTING

THE ACTIVITIES OF THE TRANSITION ADVISCRY COMMITTEE UNDER {SECTION 29] OR THE STUDY

REQUIRED IN [SECTION 30] 1S LESS THAN THE AMOUNT RECEIVED AS GIFTS, GRANTS, OR

DONATIONS, THE EXCESS MUST BE REFUNDED TO THE DONQORS IN THE RATIC OF THEIR RESPECTIVE

GIFT, GRANT, OR DONATION TQ THE TOTAL GIFTS, GRANTS, AND DONATIONS RECEIVED.

NEW SECTION. Saction 46. Repealer. Section 69-5-103, MCA, is repealed.

NEW SECTION. Section 47. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].

NEW SECTION. Section 48. Severability. If a part of {this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of fthis act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.
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NEW SECTIQON. Section 49. Codification instructions. (1} [Sections 1 through 31 46-AND-46]

are intended to be codified as an integral part of Title 69, and the provisions of Title 69 apply to [sections
1 through 3146-AND-46].
{2) [Section 44] is intended to be codified as an integral part of Titte 69, chapter 5, part 1, and the

provisions of Title 69, chapter &, part 1, apply to [section 44].

NEW SECTION. Section 50. Effective date. {This act] is effective on passage and approval.

-END-
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