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BILLNO. 3ia 
2 INTRODUCED BY 

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT CREATING THE MONTANA STREET TERRORISM ENFORCEMENT 

5 AND PREVENTION ACT; DEFINING "CRIMINAL STREET GANG" AND "PATTERN OF CRIMINAL STREET 

6 GANG ACTIVITY"; PROVIDING FOR THE ENHANCEMENT OF CRIMINAL PENALTIES FOR CRIMINAL 

7 STREET GANG-RELATED ACTIVITY; PROVIDING FOR THE DETERRENCE AND PUNISHMENT OF CRIMINAL 

8 STREET GANG-RELATED OFFENSES; PROVIDING FOR THE FORFEITURE OF THE INSTRUMENTALITIES 

9 USED BY CRIMINAL STRE!:T GANGS; AMENDING SECTION 41-5-206, MCA; AND PROVIDING AN 

10 IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE." 

11 

12 WHEREAS, the Legislature finds and declares that it is the right of every person to be secure and 

13 protected from fear, intimidation, and physical harm caused by the activities of violent groups and 

14 individuals; and 

15 WHEREAS, it is not the intent of the Legislature to interfere with the exercise of the constitutionally 

16 protected rights of freedom of expression and association; and 

17 WHEREAS, the Legislature hereby recognizes the constitutional right of every citizen to harbor and 

18 express beliefs on any lawful subject whatsoever, to lawfully associate with others who share similar 

19 beliefs, to petition lawfully constituted authority for a redress of perceived grievances, and to participate 

20 in the electoral process; and 

21 WHEREAS, the Legislature further finds that the State of Montana is in a situation of rising cr1s1s 

22 caused by the entry into the state of criminal street gangs whose members threaten, terrorize, and commit 

23 a multitude of crimes against the peaceful citizens of their neighborhoods; and 

24 WHEREAS, these activities, both individually and collectively, present a clear and present danger 

25 to public order and safety and are not constitutionally protected; and 

26 WHEREAS, the Legislature finds that several out-of-state criminal street gangs have established a 

27 presence in Montana's larger cities, that these criminal street gangs are attracting and recruiting members 

28 in Montana, and that identifiable criminal street gang-related crimes are beginning to appear and increase 

29 in Montana communities that have recognizable criminal street gang-related presences; and 

30 WHEREAS, the Legislature finds that when these criminal street gangs establish a presence 1n 
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Montana cities, the quality of Montana citizens' safety, welfare, and enjoyment of life begins to decline; 

2 and 

3 WHEREAS, the Legislature wishes to deter the growing influx of violent criminal street gangs and 

4 criminal street gang-related activity in its communities and to protect Montana citizens from the terror 

5 associated with violent criminal street gangs; and 

6 WHEREAS, it is the intent of the Legislature in enacting [sections 1 through 1 OJ to seek the 

7 eradication of activity of criminal street gangs by focusing on the patterns of criminal street gang activity 

8 and on the organized nature of criminal street gangs; and 

9 WHEREAS, the Legislature further finds that an effective means of punishing and deterring the 

10 activities of criminal street gangs is through forfeiture of the instrumentalities used by criminal street gangs. 

11 THEREFORE, the Legislature finds it appropriate to enact [sections 1 through 1 O]. 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 NEW SECTION. Section 1. Short title. [Sections 1 through 9] may be cited as the "Montana 

16 Street Terrorism Enforcement and Prevention Act". 

17 

18 NEW SECTION. Section 2. Definitions. As used in [sections 1 through 9], the following definitions 

19 apply: 

20 (1) "Criminal street gang" means any ongoing organization, association, or group of three or more 

21 persons, whether formal or informal, having as one of its primary activities the commission of one or more 

22 of the criminal acts enumerated in [section 5], having a common name or common identifying sign or 

23 symbol, and whose members individually or collectively engage in or have engaged in a pattern of criminal 

24 gang activity. 

25 (21 "Pattern of criminal street gang activity" has the meaning provided in [section 5]. 

26 

27 NEW SECTION. Section 3. Use of threat to coerce gang membership -- use of violence to coerce 

28 gang membership. ( 1) A person commits the offense of use of threat to coerce criminal street gang 

29 membership if the person purposely or knowingly threatens a person under 18 years of age with physical 

30 violence on two or more separate occasions with the intent to coerce, induce, or solicit the minor to 
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actively participate in any criminal street gang whose members engage in a pattern of criminal street gang 

2 activity. 

3 121 A person commits the offense of use of violence to coerce criminal street gang membership 

4 if the person purposely or knowingly uses physical violence to coerce, induce, or solicit a person under 18 

5 years of age to actively participate in any criminal street gang whose members engage in a pattern at 

6 criminal street gang activity. 

7 131 la) A person convicted of the offense of use of threat to coerce criminal street gang 

8 membership shall be imprisoned in the county jail for a term not to exceed 1 year. 

9 lb) A person convicted of the offense of use of violence to coerce criminal street gang membership 

10 shall be imprisoned in a state prison for a term not to exceed 3 years. 

11 14) A person who is 16 years of age or older and less than 18 years of age who is nam_ed in a 

12 petition filed in youth court alleging delinquency for the alleged commission of the offense of use of threat 

1 3 to coerce criminal street gang membership or the offense of use of violence to coerce criminal street gang 

14 membership is subject to transfer of the case to district court under 41-5-206 or, if the case is not 

15 transferred to district court under 41-5-206, to the provisions of Title 41, chapter 5. 

16 (5) This section may not be construed to limit prosecution under any other provision of law. 

17 (6) A person may not be convicted of violating this section based on speech alone, except on a 

18 showing that the speech itself threatened violence against a specific person, that the defendant had the 

19 apparent ability to carry out the threat, and that physical harm was imminently likely to occur. 

20 

21 NEW SECTION. Section 4. Additional sentence for criminal street gang-related felony. 11) (al 

22 A person who is convicted of a felony that the person committed for the benefit of, at the direction of, or 

23 in association with any criminal street gang for the purpose of promoting, furthering, or assisting any 

24 criminal conduct by criminal street gang members shall, in addition to the punishment provided for the 

25 commission of the underlying offense, be sentenced to a term of imprisonment in a state prison of not less 

26 than 1 year or more than 3 years, except as provided in 46-18-222. 

27 (bl If the underlying felony described in subsection 11 )(a) is committed on the grounds of, or within 

28 1,000 feet of, a public school, as defined in 20-6-501, during hours when the facility is open for classes 

29 or school-related programs or when minors are using the facility, the additional term provided for in 

30 subsection ( 11 is 2 to 4 years. 
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(21 The imposition or execution of the minimum sentences prescribed by this section may not be 

2 deferred or suspended, except as provided in 46-18-222. 

3 (31 An additional sentence prescribed by this section shall run consecutively to the sentence 

4 provided for the underlying offense. 

5 

6 NEW SECTION. Section 5. Pattern of criminal street gang activity. ( 11 For purposes of [sections 

7 through 91, "pattern of criminal street gang activity" means the commission, solicitation, conspiracy, 

8 attempt; adjudication as a delinquent youth for the commission, attempt, or solicitation; or conviction of 

9 two or more of the offenses listed in subsection (21 within a 3-year period, and that the offenses were 

10 committed on separate occasions. 

11 (21 The offenses that form a pattern of criminal gang activity include: 

12 (al deliberate homicide, as defined in 45-5-102; 

13 (b) felony assault, as defined in 45-5-202; 

14 (c) intimidation, as defined in 45-5-203; 

15 (d) kidnapping, as defined in 45-5-302; 

16 (el aggravated kidnapping, as defined in 45-5-303; 

17 (fl robbery, as defined in 45-5-401; 

18 (g) sexual intercourse without consent, as defined in 45-5-503; 

1 9 (hi aggravated promotion of prostitution, as defined in 45-5-603; 

20 (i) criminal mischief, as defined in 45-6-101; 

21 (jl arson, as defined in 45-6-103; 

22 (k) burglary, as defined in 45-6-204; 

23 (I) theft, as defined in 45-6-301; 

24 Im) forgery, as defined in 45-6-325; 

25 (n) tampering with witnesses and informants, as defined in 45-7-206; 

26 (o) bringing armed men into the state, as defined in 45-8-106; 

27 (pl unlawful possession of a firearm by a convicted person, as defined in 45-8-313; 

28 (q) carrying a concealed weapon, as defined in 45-8-316; 

29 (r) possession of a deadly weapon by a prisoner, as defined in 45-8-318; 

30 (s) possession of a destructive device, as defined in 45-8-334; 
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(tl possession of explosives, as defined in 45-8-335; 

2 (u) possession of a sawed-off firearm, as defined in 45-8-340; 

3 (v) the sale, possession for sale, transportation, manufacture, offer for sale, offer to manufacture, 

4 or other offense involving a dangerous drug as prohibited by Title 45, chapter 9; 

5 (w) use of threat to coerce criminal street gang membership or use of violence to coerce criminal 

6 street gang membership provided in [section 3]. 

7 

8 NEW SECTION. Section 6. Confiscation of instrumentalities of criminal activity. (1) Any firearm, 

9 ammunition that may be used with the firearm, or dangerous weapon that is owned or possessed by a 

1 O member of a criminal street gang for the purpose of the commission of any of the offenses listed in [section 

11 5] or the commission of any burglary or sexual intercourse without consent may be confiscated by any law 

12 enforcement agency or peace officer. 

13 (2) If a law enforcement agency believes that the return of a firearm, ammunition, or a dangerous 

14 weapon confiscated under subsection ( 1) is or will be used in criminal street gang activity or that the return 

15 of the item would be likely to result in endangering the safety of others, the agency shall request the county 

16 attorney to initiate a petition in district court to determine if the confiscated item should be returned or 

17 declared a nuisance. 

18 (3) (a) A firearm, ammunition, or a dangerous weapon may not be sold or destroyed unless 

19 reasonable notice is given to its lawful owner if the lawful owner's identity can be reasonably ascertained. 

20 The law enforcement agency shall inform the lawful owner, at that person's last-known address by 

21 registered mail, that the owner has 30 days from the date of receipt of the notice to respond to the clerk 

22 of court to confirm the owner's desire for a hearing and that the failure to respond must result in a default 

23 order forfeiting the confiscated firearm, ammunition, or dangerous weapon as a nuisance. 

24 (b) If the person requests a hearing, the clerk of court shall set a hearing no later than 30 days from 

25 receipt of that request. The clerk of court shall notify the person, the law enforcement agency involved, 

26 and the county attorney of the date, time, and place of the hearing. 

27 (c) At the hearing, the burden of proof is on the state to show by a preponderance of the evidence 

28 that the seized item was used or is likely to be used in criminal street gang activity or that return of the item 

29 will likely result in endangering the safety of others. 

30 (d) If the owner does not request a hearing within 30 days of the notice or the lawful owner cannot 
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be ascertained, the law enforcement agency shall request that the county attorney file a petition that the 

2 confiscated item be declared a nuisance. If the item is declared a nuisance, the law enforcement agency 

3 shall dispose of the item as provided by law. 

4 

5 NEW SECTION. Section 7. Supplying of firearms to criminal street gang. (1) A person commits 

6 the offense of supplying firearms to a criminal street gang if: 

7 (a) the person purposely or knowingly supplies, sells, or gives possession or control of any firearm 

8 to another, and the person has actual knowledge that the other person will use the firearm to commit an 

9 offense enumerated in [section 51 while actively participating in any criminal street gang whose members 

1 O engage in a pattern of criminal street gang activity; 

11 {bl the firearm is used to commit one of the offenses enumerated in [section 5]; and 

12 (cl a conviction for the offense enumerated in [section 5] has first been obtained of the person to 

13 whom the firearm was supplied, sold, or given. 

14 (2) Subsection ( 1 I does not apply to a person who is convicted as a principal to the offense 

15 committed by the person to whom the firearm was supplied, sold, or given. 

16 (3) A person convicted of the offense of supplying firearms to a criminal street gang shall be 

17 imprisoned in the county jail for a term not to exceed 1 year or be fined an amount not to exceed $1,000, 

18 or both. 

19 

20 NEW SECTION. Section 8. Exceptions. [Sections 1 through 9] do not apply to employees engaged 

21 in lawful concerted activities for their mutual aid and protection or to the lawful activities of labor 

22 organizations or their members or agents. 

23 

24 NEW SECTION. Section 9. Adoption of local regulations. [Sections 1 through 9] do not prevent 

25 a local government from adopting and enforcing ordinances or resolutions consistent with [sections 1 

26 through 91 relating to criminal street gangs and criminal street gang violence. 

27 

28 

29 

Section 10. Section 41-5-206, MCA, is amended to read: 

"41-5-206. Transfer to criminal court prior to prosecution. ( 1) After a petition has been filed 

30 alleging delinquency, the court may, upon motion of the county attorney, before hearing the petition on its 
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merits, transfer the matter of prosecution to the district court if: 

2 (al (ii the youth charged was 12 years of age or ff\efe older at the time of the conduct alleged to 

3 be unlawful and the unlawful act would constitute sexual intercourse without consent as defined in 

4 45-5-503, deliberate homicide as defined in 45-5-102, mitigated deliberate homicide as defined in 

5 45-5-103, or the attempt, as defined in 45-4-103, of either deliberate or mitigated deliberate homicide if 

6 the act had been committed by an adult; or 

7 (iii the youth charged was 16 years of age or ff\efe older at the time of the conduct alleged to be 

8 unlawful and the unlawful act is one or more of the following: 

9 (Al negligent homicide as defined in 45-5-104; 

10 (B) arson as defined in 45-6-103; 

11 (Cl aggravated or felony assault as defined in 45-5-202; 

12 (Dl robbery as defined in 45-5-401; 

13 (El burglary or aggravated burglary as defined in 45-6-204; 

14 (Fl aggravated kidnapping as defined in 45-5-303; 

15 (GI possession of explosives as defined in 45-8-335; 

16 (Hl criminal sale of dangerous drugs as defined in 45-9-101; 

17 (II criminal production or manufacture of dangerous drugs as defined in 45-9-110; 

18 (Jl attempt, as defined in 45-4-103, of any of the acts enumerated in subsections (11(al(iil(AI 

19 through (l)(al(ii)(I); 

20 (K) use of threat to coerce criminal street gang membership or use of violence to coerce criminal 

21 street gang membership, as defined in [section 31: 

22 (b) a hearing on whether the transfer should be made is held in conformity with the rules on a 

23 hearing on a petition alleging delinquency, except that the hearing must be conducted by the youth court 

24 without a jury; 

25 (cl notice in writing of the time, place, and purpose of the hearing is given to the youth, the 

26 youth's counsel, and the youth's parents, guardian, or custodian at least 10 days before the hearing; and 

27 (d) the court finds upon the hearing of all relevant evidence that there is probable cause to believe 

28 that: 

29 (i) the youth committed the delinquent act alleged; 

30 (ii) the seriousness of the offense and the protection of the community require treatment of the 
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youth beyond that afforded by juvenile facilities; and 

2 (iii) the alleged offense was committed in an aggressive, violent, or premeditated manner. 

3 (21 In transferring the matter of prosecution to the district court, the court may also consider the 

4 following factors: 

5 (al the sophistication and maturity of the youth, determined by consideration of the youth's home, 

6 environmental situation, and emotional attitude and pattern of living; 

7 (b) the record and previous history of the youth, including previous contacts with the youth court, 

8 law enforcement agencies, youth courts in other jurisdictions, prior periods of probation, and prior 

9 commitments to juvenile institutions. However, lack of a prior juvenile history with youth courts is not of 

10 itself grounds for denying the transfer. 

11 (31 The court shall grant the motion to transfer if the youth was 16 years eM of age or older at the 

12 time of the conduct alleged to be unlawful and the unlawful act would constitute deliberate homicide as 

13 defined in 45-5-102, mitigated deliberate homicide as defined in 45-5-103, or the attempt, as defined in 

14 45-4-103, of either deliberate or mitigated deliberate homicide if the act had been committed by an adult. 

15 (4) Upon transfer to district court, the judge shall make written findings of the reasons why the 

16 jurisdiction of the youth court was waived and the case transferred to district court. 

1 7 ( 5 I The transfer terminates the jurisdiction of the youth court over the youth with respect to the 

18 acts alleged in the petition. A youth may not be prosecuted in the district court for a criminal offense 

19 originally subject to the jurisdiction of the youth court unless the case has been transferred as provided in 

20 this section. A case may be transferred to district court after prosecution as provided in 41-5-208 or 

21 41-5-1105. 

22 (6) Upon order of the youth court transferring the case to the district court under subsection (5), 

23 the county attorney shall file the information against the youth without unreasonable delay. 

24 (71 Any offense not enumerated in subsection ( 1) that arises during the commission of a crime 

25 enumerated in subsection ( 1) may be: 

26 (al tried in youth court; 

27 (bl transferred to district court with an offense enumerated in subsection (1 ), upon motion of the 

28 county attorney and order of the youth court judge. 

29 (8) If a youth is found guilty in district court of any of the offenses transferred by the youth court 

30 and is sentenced to the state prison, the commitment must be to the department of corrections. The 
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department shall confine the youth in whatever institution that it considers proper, including a state youth 

2 correctional facility under the procedures of 52-5-111. However, a youth under 16 years of age may not 

3 be confined in the state prison. 

4 19) A youth whose case is transferred to district court may not be detained or otherwise placed 

5 in a jail or other adult detention facility before final disposition of the youth's case unless: 

6 (a} alternative facilities do not provide adequate security; and 

7 lb} the youth is kept in an area that provides physical, as well as sight and sound, separation from 

8 adults accused or convicted of criminal offenses." 

9 

10 NEW SECTION. Section 11. Codification instruction. [Sections 1 through 91 are intended to be 

11 codified as an integral part of Title 45, and the provisions of Title 45 apply to [sections 1 through 91. 

12 

13 NEW SECTION. Section 12. Severability. If a part of [this act] is invalid, all valid parts that are 

14 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

15 applications, the part remains in effect in all valid applications that are severable from the invalid 

16 applications, 

17 

18 

19 

NEW SECTION. Section 13. Effective date. [This act] is effective on passage and approval. 

20 NEW SECTION. Section 14. Retroactive applicability. For purposes of determining a pattern of 

21 criminal gang activity, the provisions of [section 51 apply retroactively, within the meaning of 1-2-109, to 

22 an offense that occurred before [the effective date of this act] if the second or subsequent offense occurred 

23 after [the effective date of this act]. 

24 -END-
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3 

SENATE BILL NO. 383 

INTRODUCED BY CRIPPEN 

SB0383.02 

4 A BILL FOR AN ACT ENTITLED: "AN ACT CREATING THE MONTANA STREET TERRORISM ENFORCEMENT 

5 AND PREVENTION ACT; DEFINING "CRIMINAL STREET GANG" AND "PATTERN OF CRIMINAL STREET 

6 GANG ACTIVITY"; PROVIDING FOR THE ENHANCEMENT OF CRIMINAL PENAL TIES FOR CRIMINAL 

7 STREET GANG-RELATED ACTIVITY; PROVIDING FOR THE DETERRENCE AND PUNISHMENT OF CRIMINAL 

8 STREET GANG-RELATED OFFENSES; PROVIDl~IG FOR Tl-IE FORFEITURE OF Tl-IE INSTRUME~JT/\LiTl~S. 

9 USED BY CRIMINAL STREET G/\~IGS; AMENDING SECTION 41-5-206, MCA; AND PROVIDING AN 

1 O IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE." 

11 

12 WHEREAS, the Legislature finds and declares that it is the right of every person to be secure and 

13 protected from fear, intimidation, and physical harm caused by the activities of violent groups and 

14 individuals; and 

15 WHEREAS, it is not the intent of the Legislature to interfere with the exercise of the constitutionally 

16 protected rights of freedom of expression and association; and 

17 WHEREAS, the Legislature hereby recognizes the constitutional right of every citizen to harbor and 

18 express beliefs on any lawful subject whatsoever, to lawfully associate with others who share similar 

19 beliefs, to petition lawfully constituted authority for a redress of perceived grievances, and to participate 

20 in the electoral process; and 

21 WHEREAS, the Legislature further finds that the State of Montana is in a situation of rising crisis 

22 caused by the entry into the state of criminal street gangs whose members threaten, terrorize, and commit 

23 a multitude of crimes against the peaceful citizens of their neighborhoods; and 

24 WHEREAS, these activities, both individually and collectively, present a clear and present danger 

25 to public order and safety and are not constitutionally protected; and 

26 WHEREAS, the Legislature finds that several out-of-state criminal street gangs have established a 

27 presence in Montana's larger cities, that these criminal street gangs are attracting and recruiting members 

28 in Montana, and that identifiable criminal street gang-related crimes are beginning to appear and increase 

29 in Montana communities that have recognizable criminal street gang-related presences; and 

30 WHEREAS, the Legislature finds that when these criminal street gangs establish a presence in 
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Montana cities, the quality of Montana citizens' safety, welfare, and enjoyment of life begins to decline; 

2 and 

3 WHEREAS, the Legislature wishes to deter the growing influx of violent criminal street gangs and 

4 criminal street gang-related activity in its communities and to protect Montana citizens from the terror 

5 associated with violent criminal street gangs; and 

6 WHEREAS, it is the intent of the Legislature in enacting [sections 1 through W §_] to seek the 

7 eradication of activity of criminal street gangs by focusing on the patterns of criminal street gang activity 

8 and on the organized nature of criminal street gangs~" 

9 WI-IEFIEAS, the Legislature further fines that an eHeeti\•e FReans el 13unishing ana deterring the 

10 activities of oriFRinal street gangs is threugh ferfeiture ef the instruFRontalities used 01· eriFRinal street gan§s. 

11 THEREFORE, the Legislature finds it appropriate to enact [sections 1 through W §_]. 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 NEW SECTION. Section 1. Short title. [Sections 1 through 9 §_] may be cited as the "Montana 

16 Street Terrorism Enforcement and Prevention Act". 

17 

18 NEW SECTION. Section 2. Definitions. As used in [sections 1 through 9 §_), the following 

19 definitions apply: 

20 (1) "Criminal street gang" means any ongoing organization, association, or group of three or more 

21 persons, whether formal or informal, having as one of its primary activities the commission of one or more 

22 of the criminal acts enumerated in [section 5), having a common name or common identifying sign or 

23 symbol, and whose members individually or collectively engage in or have engaged in a pattern of criminal 

24 gang activity. 

25 (2) "Pattern of criminal street gang activity" has the meaning provided in [section 5]. 

26 

27 NEW SECTION. Section 3. Use of threat to coerce gang membership -- use of violence to coerce 

28 gang membership. ( 1) A person commits the offense of use of threat to coerce criminal street gang 

29 membership if the person purposely or knowingly threatens a person under 18 years of age with physical 

30 violence on two or more separate occasions with the intent to coerce, induce, or solicit the minor to 
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actively participate in any criminal street gang whose members engage in a pattern of criminal street gang 

2 activity. 

3 12) A person commits the offense of use of violence to coerce criminal street gang membership 

4 if the person purposely or knowingly uses physical violence to coerce, induce, or solicit a person under 18 

5 years of age to actively participate in any criminal street gang whose members engage in a pattern of 

6 criminal street gang activity. 

7 13) (al A person convicted of the offense of use of threat to coerce criminal street gang 

8 membership shall be imprisoned in the county jail for a term not to exceed 1 year. 

9 (b) A person convicted of the offense of use of violence to coerce criminal street gang membership 

1 O shall be imprisoned in a state prison for a term not to exceed 3 years. 

71 (4) A person who is 16 years of age or older and less than 18 years of age who is named in a 

12 petition filed in youth court alleging delinquency for the alleged commission of the offense of use of threat 

13 to coerce criminal street gang membership or the offense of use of violence to coerce criminal street gang 

14 membership is subject to transfer of the case to district court under 41-5-206 or, if the case is not 

15 transferred to district court under 41-5-206, to the provisions of Title 41, chapter 5. 

16 (51 This section may not be construed to limit prosecution under any other provision of law. 

17 16) A person may not be convicted of violating this section based on speech alone, except on a 

18 showing that the speech itself threatened violence against a specific person, that the defendant had the 

19 apparent ability to carry out the threat, and that physical harm was imminently likely to occur. 

20 

21 NEW SECTION. Section 4. Additional sentence for criminal street gang-related felony. 11) la) 

22 A person who is convicted of a felony that the person committed for the benefit of, at the direction of, or 

23 in association with any criminal street gang for the purpose of promoting, furthering, or assisting any 

24 criminal conduct by criminal street gang members shall, in addition to the punishment provided for the 

25 commission of the underlying offense, be sentenced to a term of imprisonment in a state prison of not less 

26 than 1 year or more than 3 years, except as provided in 46-18-222. 

27 (bl If the underlying felony described in subsection (1 )(al is committed on the grounds of, or within 

28 1,000 feet of, a public school, as defined in 20-6-501, during hours when the facility is open for classes 

29 or school-related programs or when minors are using the facility, the additional term provided for in 

30 subsection ( 1) is 2 to 4 years. 
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(2) The imposition or execution of the minimum sentences prescribed by this section may not be 

2 deterred or suspended, except as provided in 46-18-222. 

3 (31 An additional sentence prescribed by this section shall run consecutively to the sentence 

4 provided for the underlying offense. 

5 

6 NEW SECTION. Section 5. Pattern of criminal street gang activity. ( 1) For purposes of [sections 

7 through 9 ~), "pattern of criminal street gang activity" means the commission, solicitation, conspiracy, 

8 attempt; adjudication as a delinquent youth for the commission, attempt, or solicitation; or conviction of 

9 two or more of the offenses listed in subsection (21 within a 3-year period, and that the offenses were 

10 committed on separate occasions. 

11 (2) The offenses that form a pattern of criminal gang activity include: 

12 (a) deliberate homicide, as defined in 45-5-102; 

1 3 (bl felony assault, as defined in 45-5-202; 

14 (c) intimidation, as defined in 45-5-203; 

15 (d) kidnapping, as defined in 45-5-302; 

16 (e) aggravated kidnapping, as defined in 45-5-303; 

17 (fl robbery, as defined in 45-5-401; 

18 (g) sexual intercourse without consent, as defined in 45-5-503; 

19 lhl aggravated promotion of prostitution, as defined in 45-5-603: 

20 (i) criminal mischief, as defined in 45-6-101; 

21 (j) arson, as defined in 45-6-103; 

22 lk) burglary, as defined in 45-6-204; 

23 (I) theft, as defined in 45-6-301; 

24 Im) forgery, as defined in 45-6-325; 

25 (n) tampering with witnesses and informants, as defined in 45-7-206; 

26 (o) bringing armed men into the state, as defined in 45-8-106; 

27 (p) unlawful possession of a firearm by a convicted person, as defined in 45-8-313; 

28 (q) carrying a concealed weapon, as defined in 45-8-316; 

29 Ir) possession of a deadly weapon by a prisoner, as defined in 45-8-318; 

30 {s) possession of a destructive device, as defined in 45-8-334; 
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It) possession of explosives, as defined in 45-8-335; 

2 (u) possession of a sawed-off firearm, as defined in 45-8-340; 

3 Iv) the sale, possession for sale, transportation, manufacture, offer for sale, offer to manufacture, 

4 or other offense involving a dangerous drug as prohibited by Title 45, chapter 9; 

5 lwl use of threat to coerce criminal street gang membership or use of violence to coerce criminal 

6 street gang membership provided in [section 3]. 

7 

8 ~JEW SECTIO~J. SeetieA 6. GeAfiseatieA ef iAStFUffleAtalities ef BFiffliAal aeti-,·ity. ( 11 Any firearm, 

9 ammunition that ma•,• bo useel witR tRe firearm, or dan§erous weapon !Rat is owned or possesseel by a 

1 O member of a eriminal street §JR§ for tRe purpese of the commission of any of tRe offenses Ii steel in [section 

11 Iii or tRe commissien et any b1:1r§lary er smt1:1al interco1:1rse witR01:1t consent fflay be confiscated by any la1N 

12 enforcement a§ency or peaee officer. 

13 (21 If a law enfereement a§ency believes tRat !Re return of a firearm, ammunition, or a dangerous 

14 weapon confiscated 1:1nder s1:1bsection ( 11 is er will be used in eriminal street gan§ aetivity er that the retwn 

15 of the item woulel be lil1ely to res1:1lt in endan§erin!J the safety of others, tRe a§enc·,. shall request the eeunty 

16 attorney to initiate a petition in distriot oeurt to determine if tRe cenfiscated item sRould be returned or 

17 deelared a n1:1isanee. 

18 (3) (a) /\ firearm, ammunition, er a elan§ero1:1s woapen may net be sold or destroyed unless 

19 reasonable notice is §iven to its lawfl:II 0•1,•ner if tRe lawf1:1I owner's identity ean be reasenabl',' ascertained. 

20 The law enforeement a!Jency shall inform tRe lawfl:II owner, at !Rat persen's last known address by 

21 re§istered mail, that the owner Ras 30 days frem the date sf receipt sf the notice to respond ts the clerk 

22 of co1:1rt to eenfirm the owner's desire for a Rearin§ and that tho failure ts rospenel must result in a default 

23 oreler forfeitin§ tRe confiscateel firearm, ammunition, er elan!Jerous weapon as a nuisance. 

24 (b) If tRe person requests a hearin!J, tRe clerl( of court shall set a Rearin§ no later than 30 elays from 

25 reeeipt of that req1:1est. TRe clerk of rnurt shall notify the person, the law enfercement a§ency involveel, 

26 anel the eeunt•,· atternS',' sf tRe aate, time, an8 place ef the Rearin§. 

27 (c) At tRe Rearin!J, tRe burden of proof is GA tRe state to sRow sy a preponderance of the evidence 

28 that the sei2ea iteFA was 1:1se8 or is likely to be 1:1se8 in criminal street !Jan!J activity or that return of the item 

29 will likely result in en8an!Jerin!J tRe safety sf ethers. 

30 (al If the o·,•mer does not request a heariA§ witRin 30 says of the notice or the lawf1,I ewner eannot 
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.1 be aseertained, the law enforeen,ent ageney shall re(!uest that the county attorney file a petition that the 

2 sonfisea.ea iteFA be deelarea a nuisanse. If the iten, is deelarea a nuisanee, the la 1A' enferoen,ent agency' 

3 shall aispose of the iteFA as pr0',1ided b~• law. 

4 

5 NEW SECTION. Section 6. Supplying of firearms to criminal street gang. ( 1) A person commits 

6 the offense of supplying firearms to a criminal street gang ih 

7 ta+ the person purposely or knowingly supplies, sells, or gives possession or control of any firearm 

8 to another, and the person has actual knowledge that the other person will use the firearm to commit an 

9 offense enumerated in [section 5] while actively participating in any criminal street gang whose members 

10 engage in a pattern of criminal street gang activity-;0 

11 1\3) the firearrn is used to eornn,it one of the offenses enurneratea in [sestion 51; and 

12 (el a eonvietion for the offense enurneratea in [sestion el has first \3een obtainea of the person to 

13 whorn the firearn, was supplies, sold, er given. 

14 (2) Subsection ( 1) does not apply to a person who is convicted as a principal to the offense 

15 committed by the person to whom the firearm was supplied, sold, or given. 

16 (3) A person convicted of the offense of supplying firearms to a criminal street gang shall be 

17 imprisoned in the county jail for a term not to exceed 1 year or be fined an amount not to exceed $1,000, 

18 or both. 

19 

20 NEW SECTION. Section 7. Exceptions. [Sections 1 through 9 §] do not apply to employees 

21 engaged in lawful concerted activities for their mutual aid and protection or to the lawful activities of labor 

22 organizations or their members or agents. 

23 

24 NEW SECTION. Section 8. Adoption of local regulations. [Sections 1 through 9 §.I do not prevent 

25 a local government from adopting and enforcing ordinances or resolutions consistent with [sections 1 

26 through 9 §l relating to criminal street gangs and criminal street gang violence. 

Section 9. Section 41-5-206, MCA, is amended to read: 

27 

28 

29 "41-5-206. Transfer to criminal court prior to prosecution. (1) After a petition has been filed 

30 alleging delinquency, the court may, upon motion of the county attorney, before hearing the petition on its 
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merits, transfer the matter of prosecution to the district court if: 

2 (a) (i) the youth charged was 12 years of age or ff\efe older at the time of the conduct alleged to 

3 be unlawful and the unlawful act would constitute sexual intercourse without consent as defined In 

4 45-5-503, deliberate homicide as defined in 45-5-102, mitigated deliberate homicide as defined in 

5 45-5-103, or the attempt, as defined in 45-4-103, of either deliberate or mitigated deliberate homicide if 

6 the act had been committed by an adult; or 

7 (ii) the youth charged was 16 years of age or ff\efe older at the time of the conduct alleged to be 

8 unlawful and the unlawful act is one or more of the following: 

9 (A) negligent homicide as defined in 45-5-104; 

10 (Bl arson as defined in 45-6-103; 

11 (C) aggravated or felony assault as defined in 45-5-202; 

12 (D) robbery as defined in 45-5-401; 

13 (E) burglary or aggravated burglary as defined in 45-6-204; 

14 (Fl aggravated kidnapping as defined in 45-5-303; 

15 (G) possession of explosives as defined in 45-8-335; 

16 (H) criminal sale of dangerous drugs as defined in 45-9-101; 

17 (II criminal production or manufacture of dangerous drugs as defined in 45-9-110; 

18 (J) attempt, as defined in 45-4-103, of any of the acts enumerated in subsections (1 )(al(ii)(A) 

19 through 11 )(a)(ii)(I); 

20 (K) use of threat to coerce criminal street gang membership or use of violence to coerce criminal 

21 street gang membership, as defined in [section 3]; 

22 lb) a hearing on whether the transfer should be made is held in conformity with the rules on a 

23 hearing on a petition alleging delinquency, except that the hearing must be conducted by the youth court 

24 without a jury; 

25 (cl notice in writing of the time, place, and purpose of the hearing is given to the youth, the 

26 youth's counsel, and the youth's parents, guardian, or custodian at least 10 days before the hearing; and 

27 (d) the court finds upon the hearing of all relevant evidence that there is probable cause to believe 

28 that: 

29 (il the youth committed the delinquent act alleged; 

30 (ii) the seriousness of the offense and the protection of the community require treatment of the 
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youth beyond that afforded by juvenile facilities; and 

2 (iii) the alleged offense was committed in an aggressive, violent, or premeditated manner. 

3 (21 In transferring the matter of prosecution to the district court, the court may also consider the 

4 following factors: 

5 la) the sophistication and maturity of the youth, determined by consideration of the youth's home, 

6 environmental situation, and emotional attitude and pattern of living; 

7 lb) the record and previous history of the youth, including previous contacts with the youth court, 

8 law enforcement agencies, youth courts in other jurisdictions, prior periods of probation, and prior 

9 commitments to juvenile institutions. However, lack of a prior juvenile history with youth courts is not of 

10 itself grounds for denying the transfer. 

11 (3) The court shall grant the motion to transfer if the youth was 16 years el€I of age or older at the 

1 2 time of the conduct alleged to be unlawful and the unlawful act would constitute deliberate homicide as 

13 defined in 45-5-102, mitigated deliberate homicide as defined in 45-5-103, or the attempt, as defined in 

14 45-4-103, of either deliberate or mitigated deliberate homicide if the act had been committed by an adult. 

1 5 (4) Upon transfer to district court, the judge shall make written findings of the reasons why the 

1 6 Jurisdiction of the youth court was waived and the case transferred to district court. 

17 (5) The transfer terminates the jurisdiction of the youth court over the youth with respect to the 

18 acts alleged in the petition. A youth may not be prosecuted in the district court for a criminal offense 

19 originally subject to the jurisdiction of the youth court unless the case has been transferred as provided in 

20 this section. A case may be transferred to district court after prosecution as provided in 41-5-208 or 

21 41-5-1105. 

22 (6) Upon order of the youth court transferring the case to the district court under subsection (5), 

23 the county attorney shall file the information against the youth without unreasonable delay. 

24 (7) Any offense not enumerated in subsection ( 1) that arises during the commission of a crime 

25 enumerated in subsection ( 1) may be: 

26 (a) tried in youth court; 

27 (bl transferred to district court with an offense enumerated in subsection (1 ), upon motion of the 

28 county attorney and order of the youth court judge. 

29 (8) If a youth is found guilty in district court of any of the offenses transferred by the youth court 

30 and is sentenced to the state prison, the commitment must be to the department of corrections. The 
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department shall confine the youth in whatever institution that it considers proper, including a state youth 

2 correctional facility under the procedures of 52-5-111. However, a youth under 16 years of age may not 

3 be confined in the state prison. 

4 191 A youth whose case is transferred to district court may not be detained or otherwise placed 

5 in a jail or other adult detention facility before final disposition of the youth's case unless: 

6 la) alternative facilities do not provide adequate security; and 

7 lb) the youth is kept in an area that provides physical, as well as sight and sound, separation from 

8 adults accused or convicted of criminal offenses." 

9 

1 0 NEW SECTION. Section 10. Codification instruction. [Sections 1 through 9 §I are intended to be 

11 codified as an integral part of Title 45, and the provisions of Title 45 apply to [sections 1 through 9 §1. 

12 

13 NEW SECTION. Section 11. Severability. If a part of [this act] is invalid, all valid parts that are 

14 severable from the invalid part remain in effect. If a part of [this act) is invalid in one or more of its 

15 applications, the part remains in effect in all valid applications that are severable from the invalid 

16 applications. 

17 

18 

19 

NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approval. 

20 NEW SECTION. Section 13. Retroactive applicability. For purposes of determining a pattern of 

21 criminal gang activity, the provisions of [section 5] apply retroactively, within the meaning of 1-2-109, to 

22 an offense that occurred before [the effective date of this act] if the second or subsequent offense occurred 

23 after [the effective date of this act]. 

24 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0383, second reading 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act creating the Montana Street Terrorism Enforcement and Prevention Act; defin~ng 
"criminal street gang" and "pattern of criminal street gang activity"; providing for the 
enhancement of criminal penalties for criminal street gang-related activity; providing for 
the deterrence and punishment of criminal street gang-related offenses. 

ASSUMPTIONS: 
1. The legislation will impact both juvenile and adult correctional facilities. 
2. The underlying offenses listed in the bill already are forecasted in the Department of 

Corrections population management plan. 
3. The definition of "criffll.nal street gang" could widen the net of offenders charged ;.incier 

this statute and, if convicted, would impact the length of sentence for both Jc.lveniles 
at secure facilities or juveniles transferred to district court, as well as adults. 

4. The fiscal impact of this legislation could be significant due to tr"e longer senter,ces 
imposed. 

5. There is no fiscal impact to the Department of Justice. 

FISCAL IMPACT: 
The DOC is unable to calculate a definitive fiscal impact of this bill because no historical 
data is available. 

LONC:-R.Z\NGE EFFECTS OF PROPOSED LEGISLATION: 
Longer sentences may cause an increase in institutional population proJections for both t~e 
adult and juvenile systems. 
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SENATE BILL NO. 383 

INTRODUCED BY CRIPPEN 

SB0383.02 

4 A BILL FOR AN ACT ENTITLED:" AN ACT CREATING THE MONTANA STREET TERRORISM ENFORCEMENT 

5 AND PREVENTION ACT; DEFINING "CRIMINAL STREET GANG" AND "PATTERN OF CRIMINAL STREET 

6 GANG ACTIVITY"; PROVIDING FOR THE ENHANCEMENT OF CRIMINAL PENALTIES FOR CRIMINAL 

7 STREET GANG-RELATED ACTIVITY; PROVIDING FOR THE DETERRENCE AND PUNISHMENT OF CRIMINAL 

8 STREET GANG-RELATED OFFENSES; FIROIIIDING FOR Tl-IE FORFEITURE OF Tl-IE IPISTRUMEPITALITIES 

9 USED 8¥ CRIMIPIAb STREET GIi.PiGS; AMENDING SECTION 41-5-206, MCA; AND PROVIDING AN 

10 IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE." 

THERE .\llE NO CHANGES IN THIS BllL AND IT Will NOT BE 
JIUBINTED. Pl.EASE REPER TO SECOND READING COPY 
(TIU.OW) POR COMPLETE TEXT. 
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SENA TE BILL NO. 383 

INTRODUCED BY CRIPPEN 

S80383.02 
APFROVSD BY ='.lt-'. 
OK JUJ:C:ARY 

4 A BILL FOR AN ACT ENTITLED: "AN ACT CREATING THE MONTANA STREET TERRORISM ENFORCEMENT 

5 AND PREVENTION ACT; DEFINING "CRIMINAL STREET GANG" AND "PATTERN OF CRIMINAL STREET 

6 GANG ACTIVITY"; PROVIDING FOR THE ENHANCEMENT OF CRIMINAL PENALTIES FOR CRIMINAL 

7 STREET GANG-RELATED ACTIVITY; PROVIDING FOR THE DETERRENCE AND PUNISHMENT OF CRIMINAL 

8 STREET GANG-RELATED OFFENSES; PROVIQl~IB FOR T1-11;; FQRFl!!ITURli! OF Tl-Iii! l~ISTRUME~IT.4,LITIES 

9 USl!!9 QY CRIMl~IAb STRl!!H BA~IBS: AMENDING SECTION 41-5-206, MCA; AND PROVIDING AN 

1 O IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE." 

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE 
REPRINTED. PLEASE REFER TO SECOND READING COPY 
(YELLOW) FOR COMPLETE TEXT. 
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SENA TE BILL NO. 383 

INTRODUCED BY CRIPPEN 

4 A BILL FOR AN ACT ENTITLED:" AN ACT CREA TING THE MONTANA STREET TERRORISM ENFORCEMENT 

5 AND PREVENTION ACT; DEFINING "CRIMINAL STREET GANG" AND "PATTERN OF CRIMINAL STREET 

6 GANG ACTIVITY"; PROVIDING FOR THE ENHANCEMENT OF CRIMINAL PENALTIES FOR CRIMINAL 

7 STREET GANG-RELATED ACTIVITY; PROVIDING FOR THE DETERRENCE AND PUNISHMENT OF CRIMINAL 

8 STREET GANG-RELATED OFFENSES; FIRQVIQl~IG FQR Tl-Iii FQRFlilTYRli QF TMli IWHRU~41iNTALITI E:S 

9 UeliQ B¥ CRIMIW\b eTRliliT G,l\~IGS; AMENDING SECTION 41-5-206, MCA; AND PROVIDING AN 

10 IMMEDIATE EFFECTIVE DATE ANO A RETROACTIVE APPLICABILITY DATE." 

1 1 

12 WHEREAS, the Legislature finds and declares that it is the right of every person to be secure and 

13 protected from fear, intimidation, and physical harm caused by the activities of violent groups and 

14 individuals; and 

15 WHEREAS, it is not the intent of the Legislature to interfere with the exercise of the constitutionally 

16 protected rights of freedom of expression and association; and 

1 7 WHEREAS, the Legislature hereby recognizes the constitutional right of every citizen to harbor and 

18 express beliefs on any lawful subject whatsoever, to lawfully associate with others who share srmrlar 

1 9 beliefs, to petition lawfully constituted authority for a redress of perceived grievances, and to participate 

20 in the electoral process; and 

21 WHEREAS, the Legislature further finds that the State of Montana is in a situation of rising crisis 

22 caused by the entry into the state of criminal street gangs whose members threaten, terrorize, and commit 

23 a multitude of crimes against the peaceful citizens of their neighborhoods; and 

24 WHEREAS, these activities, both individually and collectively, present a clear and present danger 

25 to public order and safety and are not constitutionally protected; and 

26 WHEREAS, the Legislature finds that several out-of-state criminal street gangs have established a 

27 presence in Montana's larger cities, that these criminal street gangs are attracting and racruiting members 

28 in Montana, and that identifiable criminal street gang-related crimes are beginning to appear and increase 

29 in Montana communities that have recognizable criminal street gang-related presences; and 

30 WHEREAS, the Legislature finds that when these criminal street gangs establish a presence rn 
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Montana cities, the quality of Montana citizens' safety, welfare, and enJoyment of life begins to decline; 

2 and 

3 WHEREAS. the Legislature wishes to deter the growing influx of violent criminal street gangs and 

4 criminal street gang-related activity in its communities and to protect Montana citizens from the terror 

5 associated with violent criminal street gangs; and 

6 WHEREAS, it is the intent of the Legislature in enacting [sections 1 through W .§_] to seek the 

7 eradication of activity of criminal street gangs by focusing on the patterns of criminal street gang activity 

8 and on the organized nature of criminal street gangs'i--&fl6, 

9 WI-IE~EA&, tl=le Legislahire furtl=ler finels that an eHeeti'4'e Ffleans ef 131,misl=ling and deterrin!J tl=le 

1 Q aeti'4'ities ef eriff1inal street gangs is threugh forfeiture ef tl=le instruFflenMlities used ey eriff1inal street §Ian gs. 

11 THEREFORE, the Legislature finds it appropriate to enact [sections 1 through W .§_]. 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 NEW SECTION. Section 1. Short title. [Sections 1 through 9 .§_] may be cited as the "Montana 

16 Street Terrorism Enforcement and Prevention Act". 

17 

18 NEW SECTION. Section 2. Definitions. As used in [sections 1 through 9 .§_]. the following 

1 9 definitions apply: 

20 ( 1) "Criminal street gang" means any ongoing organization, association, or group of three or more 

21 persons, whether formal or informal, having as one of its primary activities the commission of one or more 

22 of the criminal acts enumerated In [section 5], having a common name or common identifying sign or 

23 symbol, and whose members individually or collectively engage in or have engaged in a pattern of criminal 

24 gang activity. 

25 (2) "Pattern of criminal street gang activity" has the meaning provided in [section 5]. 

26 

27 NEW SECTION. Section 3. Use of threat to coerce gang membership -- use of violence to coerce 

28 gang membership. ( 1) A person commits the offense of use of threat to coerce criminal street gang 

29 membership if the person purposely or knowingly threatens a person under 18 years of age with physical 

30 violence on two or more separate occasions with the intent to coerce, induce, or solicit the minor to 
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actively participate in any criminal street gang whose members engage in a pattern of criminal street gang 

2 activity. 

3 I 2) A person commits the offense of use of violence to coerce criminal street gang me"" bership 

4 if the person purposely or knowingly uses physical violence to coerce. induce, or solicit a person under 1 8 

5 years of age to actively participate in any criminal street gang whose members engage in a pattern of 

6 criminal street gang activity. 

7 (3) (a) A person convicted of the offense of use of threat to coerce criminal sueet gang 

B membership shall be imprisoned in the county jail for a term not to exceed 1 year. 

9 (b) A person convicted of the offense of use of violence to coerce criminal street gang membership 

1 0 shall be imprisoned in a state prison for a term not to exceed 3 years. 

11 (4) A person who is 16 years of age or older and less than 18 years of age who is named in a 

1 2 petition filed in youth court alleging delinquency for the alleged commission of the offense of use of threat 

13 to coerce criminal street gang membership or the offense of use of violence to coerce criminal street gang 

14 membership is subject to transfer of the case to district court under 41-5-206 or, it the case Is not 

15 transferred to district court under 41-5-206, to the provisions of Title 41, chapter 5. 

16 (5) This section may not be construed to limit prosecution under any other provision of law. 

17 (6) A person may not be convicted of violating this section based on speech alone, except on a 

18 showing that the speech itself threatened violence against a specific person, that the defendant had the 

19 apparent ability to carry out the threat, and that physical harm was imminently likely to occur. 

20 

21 NEW SECTION, Section 4. Additional sentence for criminal street gang-related felony, ( 1) (al 

22 A person who is convicted of a felony that the person committed for the benefit of, at the direction of, or 

23 in association with any criminal street gang for the purpose of promoting, furthering, or assisting any 

24 criminal conduct by criminal street gang members shall, in addition to the punishment provided for the 

25 commission of the underlying offense, be sentenced to a term of imprisonment in a state prison of not less 

26 than 1 year or more than 3 years, except as provided in 46-18-222. 

27 (bl If the underlying felony described in subsection (1 )(a) is committed on the grounds of, or within 

28 1,000 feet of, a public school, as defined in 20-6-501, during hours when the facility is open for classes 

29 or school-related programs or when minors are using the facility, the additional term provided for in 

30 subsection (1) is 2 to 4 years. 

. 3 - SB 383 



5 5th Legislature SB0383.02 

(2) The imposition or execution of the minimum sentences prescribed by this section may not be 

2 deferred or suspended, except as provided in 46-18-222. 

3 (3) An additional sentence prescribed by this section shall run consecutively to the sentence 

4 provided for the underlY1ng offense. 

5 

6 · NEW SECTION. Section 5. Pattern of criminal street gang activity. ( 1) For purposes of [sections 

7 through 9 §L "pattern of criminal street gang activity" means the commission, solicitation, conspiracy, 

8 attempt; adjudication as a delinquent youth for the commission, attempt, or solicitation; or conviction of 

9 two or more of the offenses listed in subsection (2) within a 3-year period, and that the offenses were 

10 committed on separate occasions. 

11 (2) The offenses that form a pattern of criminal gang activity include: 

12 (a) deliberate homicide, as defined in 45-5-102; 

13 (b) felony assault, as defined in 45-5-202; 

14 (cl intimidation, as defined in 45-5-203; 

15 (d) kidnapping, as defined in 45-5-302; 

16 (el aggravated kidnapping, as defined in 45-5-303; 

17 (f) robbery, as defined in 45-5-401; 

18 (gl sexual intercourse without consent, as defined in 45-5-503; 

19 lh) aggravated promotion of prostitution, as defined in 45-5-603; 

20 Ii) criminal mischief, as defined in 45-6-101; 

21 Ii) arson, as defined in 45-6-103; 

22 lkl burglary, as defined in 45-6-204; 

23 Ill theft, as defined in 45-6-301; 

24 (ml forgery, as defined in 45-6-325; 

25 (n) tampering with witnesses and informants, as defined in 45-7-206; 

26 (al bringing armed men into the state, as defined in 45-8-106; 

27 (pl unlawful possession of a firearm by a convicted person, as defined in 45-8-313; 

28 (q) carrying a concealed weapon, as defined in 45-8-316; 

29 (rl possession of a deadly weapon by a prisoner, as defined in 45-8-318; 

30 Isl possession of a destructive device, as defined in 45-8-334; 
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(ti possession of explosives, as defined in 45-8-335; 

2 lul possession of a sawed-off firearm, as defined in 45-8-340; 

3 Iv) the sale, possession for sale, transportation, manufacture, offer for sale, offer to manufacture, 

4 or other offense involving a dangerous drug as prohibited by Title 45, chapter 9; 

5 (wl use of threat to coerce criminal street gang membership or use of violence to coerce criminal 

6 street gang membership provided in [section 3]. 

7 

8 Nl!\•V Sl!CTIO~I. SeetieA &. CeAfiseatieA ef iAstFwmeAtalities ef e,imiAal aoti'iity. I 11 Any firearm, 

9 an=u~=nmitien that ma•r be useel with the firnarm, or elangoreus woapen that is ownoel or possosseel by a 

1 O member of a oriminal street gang for tho purpeso of the oommiss1on of any of tho effonsos Ii steel in !soetion 

11 el or ti=lo eommissien of any b1:1rglafl; er som:1al interoe1:1rse 1,'>'itho1:1t eensont ma•,• be eonfisoateel B',' an1· 'a','•' 

12 onfereomont agoney or peaoe oHieor. 

13 12) If a la•1,1 onforeement agenoy believes that the ret1:1rn of a firearm, amm1:1nition, or a aan!Jero1:1s 

14 weapon eonfiseatoel unaor s1:1bseotion 11) is or will be uses in oriminal street gang aetivity or that the return 

15 of tho item woula be lil(oly te result in enelan€)ering the safety of otho,s, the a@onoy shall reEjuest the eeunt·r 

16 attorney to initiate a petition in aistriot eourt to aotermino if tllo oenfisoateel item sho1:1la be retcJrned or 

17 eloelaroel a n1:1isanee. 

18 (:3) (a) A firearm, amm1:1nitien, er a aan!!Jereus weapen may not ee solel or elestroyeel unless 

19 reasenable netiso is €Ji•;en te its lawful ewnor if tho lawful owner's ielontity eµn be roasenabl',' assortained. 

20 Tho law onforoemont a@onoy sllall inform tho lawful ewnor, at that porsen's last l(nown aaaress by 

21 ro!jistorea mail, that tho owner has :30 aa11s from the sate of roeeipt of the notieo te rospenel te the elerl( 

22 ef eourt to eonfiFm tho ewner's elesire fer a hearin@ ana that the failure to ros1;1onel m1:1st res1:1lt in a default 

23 eraer forfeitin!l the eonfiseatoa fiFearm, ammunition, or aan!jerous weapon as a nuisanee. 

24 (b~ If the porsen reEjuosts a hearin!j, the olerk ef oeurt sAall set a hearin!j no later than ao ela•rs troffi 

25 rooeipt ef that FBEjt:iost. The olerl1 ef eeurt shall netify the person, tAe law enfereemont a@ene·r in'"olveel. 

26 anel the oounty atterney of the sate, time, ana plaee ef the hoe,ing. 

27 lo) At the hearing, tAe euraon of 1;1roof is en tAo state te shew bv a preponcleranse ef the evielenee 

28 that the seizes item was used or is lil~el~« te be 1:1000 in eriminal street @an@ aoti,•ity or that rot1:1rn of the iteffi 

29 will lil~ai,,, res1::1lt iA oASangoFiAg ~Re safet)• ef etRors. 

30 (ell If tAe owner aaes net reEjuest a hearing within ao elays el tAe netiae er the lawful owner eannot 
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2 

3 

4 

so aseerteiAed, the law eAforeeffioAt a!joAe'y' shall reEjuest that tho eeunty attorAo·,- file a ,:ietitieA that the 

eeAfiseated item ee eeelared a A1:JisaAoe. If t1=1o item is eeelared a Auisanoe, tho law oAfereement a§leney 

shall dis,:iose of the IteR=1 as ,:iro~·ieea ey law. 

5 NEW SECTION. Section 6. Supplying of firearms to criminal street gang. { 1) A person commits 

6 the offense of supplying firearms to a criminal street gang if+ 

7 fat the person purposely or knowingly supplies, sells, or gives possession or control of any firearm 

8 to another, and the person has actual knowledge that the other person will use the firearm to commit an 

9 offense enumerated in [section 51 while actively participating in any criminal street gang whose members 

1 O engage in a pattern of criminal street gang activity;-0 

11 18) tRe Jireanr:1 is usee 1:e e0FF1FRit eAe af tRe effensos enuR=toFatoB in (oootion BJ; ane 

12 le) a eeAviotien fer tl=1o offense onuffierated in [seetioA el 1=1es first seen eetained sf tl=1e person to 

13 wl=10R1 t1=1o firoerffi 1,YaG sup13liea, sold, or §liven. 

14 {2) Subsection { 1) does not apply to a person who is convicted as a principal to the offense 

15 committed by the person to whom tho firearm was supplied, sold, or given. 

16 {3) A person convicted of the offense of supplying firearms to a criminal street gang shall be 

17 imprisoned in the county jail for a term not to exceed 1 year or be fined an amount not to exceed $1,000, 

18 or both. 

19 

20 NEW SECTION. Section 7. Exceptions. [Sections 1 through 9 ~I do not apply to employees 

21 engaged in lawful concerted activities for their mutual aid and protection or to the lawful activities of labor 

22 organizations or their members or agents. 

23 

24 NEW SECTION. Section 8. Adoption of local regulations. [Sections 1 through 9 _a1 do not prevent 

25 a local government from adopting and enforcing ordinances or resolutions consistent with [sections 1 

26 through 9 _aJ relating to criminal street gangs and criminal street gang violence. 

Section 9. Section 41-5-206, MCA, is amended to read: 

27 

28 

29 "41-5-206. Transfer to criminal court prior to prosecution. (1) After a petition has been filed 

30 alleging delinquency, the court may, upon motion of the county attorney, before hearing the petition on its 
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merits, transfer the matter of prosecution to the district court if: 

2 · (al Iii the youth charged was 12 years of age or - older at the time of the conduct alleged to 

3 be unlawful and the unlawful act would constitute sexual intercourse without consent as defined ,n 

4 45-5-503, del,berate homicide as defined in 45-5-102, mitigated deliberate homicide as defined :n 

5 45-5- 103, or the attempt, as defined in 45-4-103, of either defiberate or mitigated deliberate homicide J 

6 the act had been committed by an adult; or 

7 Iii) the youth charged was 16 years of age or - older at the time of the conduct alleged to be 

8 unlawful and the unlawful act is one or more of the following: 

9 (Al negligent homicide as defined in 45-5-104; 

10 18) arson as defined in 45-6-103; 

11 (Cl aggravated or felony assault as defined in 45-5-202; 

12 ID) robbery as defined in 45-5-401; 

1 3 I El burglary or aggravated burglary as defined in 45-6-204; 

14 IF) aggravated kidnapping as defined in 45-5-303; 

15 (G) possession of explosives as defined in 45-8-335; 

1 6 IH) criminal sale of dangerous drugs as defined in 45-9-101; 

1 7 (I) criminal production or manufacture of dangerous drugs as defined in 45-9-11 O; 

1 8 IJ) attempt, as defined in 45-4-103, of any of the acts enumerated in subsections I 1Hal(iiHAl 

19 through (1)(a)(ii){I); 

20 IK) use of threat to coerce criminal street gang membership or use of violence to coerce criminal 

21 street gang membership, as defined in !section 3): 

22 (b) a hearing on whether the transfer should be made is held in conformity with the rules on a 

23 hearing on a petition alleging delinquency, except that the hearing must be conducted by the youth court 

24 without a jury; 

25 le) notice in writing of the time, place, and purpose of the hearing is given to the youth, the 

26 youth's counsel, and the youth's parents, guardian, or custodian at least 10 days before the hearing; and 

27 Id) the court finds upon the hearing of all relevant evidence that there is probable cause to believe 

28 that: 

29 (i) the youth committed the delinquent act alleged; 

30 Iii) the seriousness of the offense and the protection of the community require treatment of the 
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youth beyond that afforded by juvenile facilities; and 

2 (iii) the alleged offense was committed in an aggressive, violent, or premeditated manner. 

3 ( 2) In transferring the matter of prosecution to the district court, the court may also consider the 

4 following factors: 

5 la) the sophistication and maturity of the youth, determined by consideration of the youth's home. 

6 environmental situation, and emotional attitude and pattern of living; 

7 lb) the record and previous history of the youth, including previous contacts with the youth court, 

8 law enforcement agencies, youth courts in other jurisdictions, prior periods of probation, and prior 

9 commitments to juvenile institutions. However, lack of a prior juvenile history with youth courts is not of 

1 O itself grounds for denying the transfer. 

11 ( 3) The court shall grant the motion to transfer if the youth was 16 years ele of age or older at the 

1 2 time of the conduct alleged to be unlawful and the unlawful act would constitute deliberate homicide as 

13 defined in 45-5-102, mitigated deliberate homicide as defined in 45-5-103, or the attempt, as defined in 

14 45-4-103, of either deliberate or mitigated deliberate homicide if the act had been committed by an adult. 

1 5 (4) Upon transfer to district court, the judge shall make written findings of the reasons why the 

16 jurisdiction of the youth court was waived and the case transferred to district court. 

17 (5) The transfer terminates the jurisdiction of the youth court over the youth with respect to the 

18 acts alteged in the petition. A youth may not be prosecuted in the district court for a criminal offense 

19 originally subject to the jurisdiction of the youth court unless the case has been transferred as provided in 

20 this section. A case may be transferred to district court after prosecution as provided in 41-5-208 or 

21 41-5-1105. 

22 (6) Upon order of the youth court transferring the case to the district court under subsection (5), 

23 the county attorney shall file the information against the youth without unreasonable delay. 

24 17) Any offense not enumerated in subsection ( 1) that arises during the commission of a crime 

25 enumerated in subsection ( 1) may be: 

26 (a) tried in youth court; 

27 lb) transferred to district court with an offense enumerated in subsection (1 ), upon motion of the 

28 county attorney and order of the youth court judge. 

29 (8) If a youth is found guilty in district court of any of the offenses transferred by the youth court 

30 and is sentenced to the state prison, the commitment must be to the department of corrections. The 
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department shall confine the youth in whatever institution that it considers proper, including a state youth 

2 correctional facility under the procedures of 52-5-111. However, a youth under 16 years of age may not 

3 be confined in the state prison. 

4 (9) A youth whose case is transferred to district court may not be detained or otherwise placed 

5 in a jail or other adult detention facility before final disposition of the youth's case unless: 

6 (a) alternative facilities do not provide adequate security; and 

7 (b) the youth is kept in an area that provides physical, as well as sight and sound, separation from 

8 adults accused or convicted of criminal offenses." 

9 

1 O NEW SECTION. Section 10. Codification instruction. [Sections 1 through 9 §I are intended to be 

11 codified as an integral part of Title 45, and the provisions of Title 45 apply to [sections 1 through 9 §]. 

1 2 

13 NEW SECTION. Section 11. Severability. If a part of [this actl is invalid, all valid parts that are 

14 severable from the invalid part remain in effect. If a part of [this act! is invalid in one or more of its 

15 applications, the part remains in effect in all valid applications that are severable from the invalid 

16 applications. 

17 

18 

19 

NEW SECTION. Section 12. Effective date. [This actl is effective on passage and approval. 

20 NEW SECTION. Section 13. Retroactive applicability. For purposes of determining a pattern of 

21 criminal gang activity, the provisions of [section 5) apply retroactively, within the meaning of 1-2-109, to 

22 an offense that occurred before [the effective date of this act) if the second or subsequent offense occurred 

2 3 after [ the effective date of this act). 

24 -END-
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SENATE BILL NO. 383 

INTRODUCED BY CRIPPEN 

SB0383.03 

4 A BILL FOR AN ACT ENTITLED: "AN ACT CREATING THE MONTANA STREET TERRORISM ENFORCEMENT 

5 AND PREVENTION ACT; DEFINING "CRIMINAL STREET GANG" AND "PATTERN OF CRIMINAL STREET 

6 GANG ACTIVITY"; PROVIDING FOR THE ENHANCEMENT OF CRIMINAL PENAL TIES FOR CRIMINAL 

7 STREET GANG-RELATED ACTIVITY; PROVIDING FOR THE DETERRENCE AND PUNISHMENT OF CRIMINAL 

8 STREET GANG-RELATED OFFENSES; PROVIDING FOR TFle FORFelTURe OF TFle l~ISTRUMe~JTALITleS 

9 USeD BY CRIMl~l/\b STReeT GA~IGS; AMENDING SECTION 41-5-206, MCA; AND PROVIDING AN 

10 IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE." 

11 

12 WHEREAS, the Legislature finds and declares that it is the right of every person to be secure and 

13 protected from fear, intimidation, and physical harm caused by the activities of violent groups and 

14 individuals; and 

15 WHEREAS, it is not the intent of the Legislature to interfere with the exercise of the constitutionally 

16 protected rights of freedom of expression and association; and 

1 7 WHEREAS, the Legislature hereby recognizes the constitutional right of every citizen to harbor and 

18 express beliefs on any lawful subject whatsoever, to lawfully associate with others who share similar 

19 beliefs, to petition lawfully constituted authority for a redress of perceived grievances, and to participate 

20 in the electoral process; and 

21 WHEREAS, the Legislature further finds that the State of Montana is in a situation of rising crisis 

22 caused by the entry into the state of criminal street gangs whose members threaten, terrorize, and commit 

23 a multitude of crimes against the peaceful citizens of their neighborhoods; and 

24 WHEREAS, these activities, both individually and collectively, present a clear and present danger 

25 to public order and safety and are not constitutionally protected; and 

26 WHEREAS, the Legislature finds that several out-of-state criminal street gangs have established a 

27 presence in Montana's larger cities, that these criminal street gangs are attracting and recruiting members 

28 in Montana, and that identifiable criminal street gang-related crimes are beginning to appear and increase 

29 in Montana communities that have recognizable criminal street gang-related presences; and 

30 WHEREAS, the Legislature finds that when these criminal street gangs establish a presence in 
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Montana cities, the quality of Montana citizens' safety, welfare, and enjoyment of life begins to decline; 

2 and 

3 WHEREAS, the Legislature wishes to deter the growing influx of violent criminal street gangs and 

4 criminal street gang-related activity in its communities and to protect Montana citizens from the terror 

5 associated with violent criminal street gangs; and 

6 WHEREAS, it is the intent of the Legislature in enacting [sections 1 through +G ~] to seek the 

7 eradication of activity of criminal street gangs by focusing on the patterns of criminal street gang activity 

8 and on the organized nature of criminal street gangs;-aAi( 

9 WHEREI\S, the b09islaHJre h1rther fiAEIS that aA eHesti¥e meaAs Bf 131,mishiA!l anEI Eleterrin9 the 

1 0 astivities ef srirninal street 9an9s is threu9h forfeiture ef the instruFRentalities uses by sriminal street 9an9s. 

11 THEREFORE, the Legislature finds it appropriate to enact (sections 1 through +G ~]. 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 NEW SECTION. Section 1. Short title. [Sections 1 through -9 ~] may be cited as the "Montana 

16 Street Terrorism Enforcement and Prevention Act". 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

NEW SECTION. Section 2. Definitions. As used in [sections 1 through -9 ~], the following 

definitions apply: 

( 1) "Criminal street gang" means any ongoing organization, association, or group of three or more 

persons, whether formal or informal, having as one of its primary activities the commission of one or more 

of the criminal acts enumerated in [section 51, having a common name or common identifying sign or 

symbol, and whose members individually or collectively engage in or have engaged in a pattern of criminal 

STREET gang activity. 

(21 "Pattern of criminal street gang activity" has the meaning provided in [section 5]. 

27 NEW SECTION. Section 3. Use of threat to coerce gang membership -- use of violence to coerce 

28 gang membership. ( 1) A person commits the offense of use of threat to coerce criminal street gang 

29 membership if the person purposely or knowingly threatens a person under 18 years of age with physical 

30 violence on two or more separate occasions with the intent to coerce, induce, or solicit the minor to 
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actively participate in any criminal street gang whose members engage in a pattern of criminal street gang 

2 activity. 

3 (2) A person commits the offense of use of violence to coerce criminal street gang membership 

4 if the person purposely or knowingly uses physical violence to coerce, induce, or solicit a person under 18 

5 years of age to actively participate in any criminal street gang whose members engage in a pattern of 

6 criminal street gang activity. 

7 (3) (a) A person convicted of the offense of use of threat to coerce criminal street gang 

8 membership shall be imprisoned in the county jail for a term not to exceed 1 year. 

9 (b) A person convicted of the offense of use of violence to coerce criminal street gang membership 

1 0 shall be imprisoned in a state prison for a term not to exceed 3 years. 

11 14) A person who is 16 years of age or older and less than 18 years of age who is named in a 

12 petition filed in youth court alleging delinquency for the alleged commission of the offense of use of threat 

13 to coerce criminal street gang membership or the offense of use of violence to coerce criminal street gang 

14 membership is subject to transfer of the case to district court under 41-5-206 or, if the case is not 

1 5 transferred to district court under 41-5-206, to the provisions of Title 41, chapter 5. 

16 15 I This section may not be construed to limit prosecution under any other provision of law. 

17 161 A person may not be convicted of violating this section based on speech alone, except on a 

18 showing that the speech itself threatened violence against a specific person, that the defendant had the 

19 apparent ability to carry out the threat, and that physical harm was imminently likely to occur. 

20 

21 NEW SECTION. Section 4. Additional sentence for criminal street gang-related felony. (1) (al 

22 A person who is convicted of a felony that the person committed for the benefit of, at the direction of, or 

23 in association with any criminal street gang tor the purpose of promoting, furthering, or assisting any 

24 criminal conduct by criminal street gang members shall, in addition to the punishment provided tor the 

25 commission of the underlying offense, be sentenced to a term of imprisonment in a state prison of not less 

26 than 1 year or more than 3 years, except as provided in 46-18-222. 

27 (b) If the underlying felony described in subsection (1 )(a) is committed on the grounds of, or within 

28 1,000 feet of, a public school, as defined in 20-6-501, during hours when the facility is open for classes 

29 or school-related programs or when minors are using the facility, the additional term provided for in 

30 subsection (1) is 2 to 4 years. 
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(2) The imposition or execution of the minimum sentences prescribed by this section may not be 

2 deferred or suspended, except as provided in 46-18-222. 

3 (3) An additional sentence prescribed by this section shall run consecutively to the sentence 

4 provided for the underlying offense. 

5 

6 NEW SECTION. Section 5. Pattern of criminal street gang activity. ( 1) For purposes of [sections 

7 1 through~ §J, "pattern of criminal street gang activity" means the commission, solicitation, conspiracy, 

8 attempt; adjudication as a delinquent youth for the commission, attempt, or solicitation; or conviction of 

9 two or more of the offenses listed in subsection (2) within a 3-year period, and that the offenses were 

1 O committed on separate occasions. 

11 (2) The offenses that form a pattern of criminal STREET gang activity include: 

12 (a) deliberate homicide, as defined in 45-5-102; 

13 (b) felony assault, as defined in 45-5-202; 

14 (c) intimidation, as defined in 45-5-203; 

15 (d) kidnapping, as defined in 45-5-302; 

16 (e) aggravated kidnapping, as defined in 45-5-303; 

1 7 (f) robbery, as defined in 45-5-401; 

18 (g) sexual intercourse without consent, as defined in 45-5-503; 

19 (h) aggravated promotion of prostitution, as defined in 45-5-603; 

20 (i) criminal mischief, as defined in 45-6-101; 

21 (j) arson, as defined in 45-6-103; 

22 (k) burglary, as defined in 45-6-204; 

23 (I) theft, as defined in 45-6-301; 

24 (m) forgery, as defined in 45-6-325; 

25 (n) tampering with witnesses and informants, as defined in 45-7-206; 

26 (o) bringing armed men into the state, as defined in 45-8-106; 

27 (p) unlawful possession of a firearm by a convicted person, as defined in 45-8-313; 

28 (q) carrying a concealed weapon, as defined in 45-8-316; 

29 (r) possession of a deadly weapon by a prisoner, as defined in 45-8-318; 

30 (s) possession of a destructive device, as defined in 45-8-334; 
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(ti possession of explosives, as defined in 45-8-335; 

2 (u) possession of a sawed-off firearm, as defined in 45-8-340; 

3 Iv) the sale, possession for sale, transportation, manufacture, offer for sale, offer to manufacture, 

4 or other offense involving a dangerous drug as prohibited by Title 45, chapter 9; 

5 (w) use of threat to coerce criminal street gang membership or use of violence to coerce criminal 

6 street gang membership provided in [section 3]. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

NEW aEGTION. SestioA e. CoAfissatioA of iAstF1,1meAtalities of sFimiAal asti\1ity. 111 Any firearm, 

arnrn.inition that rnay eo .isoel with tho firo<1rrn, or Elangorous weapon that is ownoe or possossoel ey a 

momeor of a oriminal stroot gang for tho purpose of tho oommissien ef an~• of tho effonsos listed in [sootion 

a] or tho eommission ef any eur!Jlary er so><ual intorsourso Y•ithout oonsont may bo oonfisoatoel ey an~' law 

onforsomont agoney or poaeo oHisor. 

12) If a law onforeornont agoney boliovos that tho return of a firearm, ammunition, or a elangoro.is 

weapon eonfiseatoe uneor subsoetion ( 1) is or will bo usoel in eriminal street !Jang aetivity or that tho return 

of tho item woulel bo likely to rosult in onelangoring tho safot1f of others, tho agone•f shall roEluost tho eounty 

atternoy to initiate a petition in Elistriot 001,1rt to Elotormino if tho sonfisoatoel item sho1,1IE1 bo roturnoel or 

Eloelaroel a nuisaneo. 

(3) (a) A firearm, arnrn1,1nition, or a sangoro1,1s weapon ma•f not bo solel or Elostroyoa 1,1nloss 

roasonablo notiso is !Jivon to its lawfol owner if tho lawful owner's ielontity ean bo reasonably aseortainod. 

Tho law onforeomont a§onsy shall inform tho lawful ownor, at that parson's last known address by 

registoroel mail, that tho owner has 30 Elays from tho Elate of roeoipt of tho notieo to rosponel to tho elork 

of eomt to sentirm tho owner's Elosiro for a hoarin!J and that tho failure to respond must result in a Elofault 

ardor forfeiting tho eonfiseatoel firearm, amm1,1nition, or Elangorous weapon as a nuisanoo. 

{bl If the person re('Juosts a hearing, tho 0lorl1 of 001,1rt shall sot a hearing no later than 30 days from 

roeoipt of that ro('Juost. Tho slorl1 of aourt shall notif•r tho person, tho law onforoomont a!Jonsy involved, 

anel tho eounty attorney of tho Elate, tirno, anel Jjlaso of tho hearing. 

(0) At tho hearing, tho eurson of proof is on tho state to show b•f a proponeloraneo of tho ovisoneo 

that tho seized item was useel or is likel•r to be 1,1soel in arirninal street gang aetivity or that return of tho item 

will lil1oly result in onelangoring tho safot1f of others. 

(Ell If tho owner Eloos not reEJ1;ost a hearing within 30 Elays of tho notieo or tho lawf1,1I owner eannot 
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2 

3 

4 

so assortainod, the law enforsement agensy shall re(luest that the sount•r attorne~' file a 13otition that the 

sonfissatod item so deslarod a nuisanso. If the item is doslareel a nuisanse, tho law enforsoment agonsy 

shall Elisiiose of the item as 13ro.,ieled S'f law. 

5 NEW SECTION. Section 6. Supplying of firearms to criminal street gang. (1) A person commits 

6 the offense of supplying firearms to a criminal street gang if+ 

7 {-at the person purposely or knowingly supplies, sells, or gives possession or control of any firearm 

8 to another, and the person has actual knowledge that the other person will use the firearm to commit an 

9 offense enumerated in [section 51 while actively participating in any criminal street gang whose members 

1 O engage in a pattern of criminal street gang activity-;0 

11 Is) the firearm is used to sommit one of the offenses onumoratoEl in lsostion 61; anel 

12 (s) a sonvistion for tho offense on1c1moratoel in (sootion 61 has first seen oetaineEl of the 13orson to 

13 whom the firearm '"''as s1c11313lioel, solel, or given. 

14 (2) Subsection (1) does not apply to a person who is convicted as a principal to the offense 

15 committed by the person to whom the firearm was supplied, sold, or given. 

16 (3) A person convicted of the offense of supplying firearms to a criminal street gang shall be 

17 imprisoned in the county jail for a term not to exceed 1 year or be fined an amount not to exceed $1,000, 

18 orboth. 

19 

20 NEW SECTION. Section 7. Exceptions. [Sections 1 through 9 _1!1 do not apply to employees 

21 engaged in lawful concerted activities for their mutual aid and protection or to the lawful activities of labor 

22 organizations or their members or agents. 

23 

24 NEW SECTION. Section 8. Adoption of local regulations. [Sections 1 through 9 _1!1 do not prevent 

25 a local government from adopting and enforcing ordinances or resolutions consistent with [sections 1 

26 through 9 -1!1 relating to criminal street gangs and criminal street gang violence. 

Section 9. Section 41-5-206, MCA, is amended to read: 

27 

28 

29 "41-5-206. Transfer to criminal court prior to prosecution. ( 1) After a petition has been filed 

30 alleging delinquency, the court may, upon motion of the county attorney, before hearing the petition on its 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

merits, transfer the matter of prosecution to the district court if: 

(al (i) the youth charged was 12 years of age or~ older at the time of the conduct alleged to 

be unlawful and the unlawful act would constitute sexual intercourse without consent as defined in 

45-5-503, deliberate homicide as defined in 45-5-102, mitigated deliberate homicide as defined in 

45-5-103, or the attempt, as defined in 45-4-103, of either deliberate or mitigated deliberate homicide if 

the act had been committed by an adult; or 

{ii) the youth charged was 16 years of age or ~ older at the time of the conduct alleged to be 

unlawful and the unlawful act is one or more of the following: 

{A) negligent homicide as defined in 45-5-104; 

{B) arson as defined in 45-6-103; 

(C) aggravated or felony assault as defined in 45-5-202; 

(D) robbery as defined in 45-5-401; 

( E) burglary or aggravated burglary as defined in 45-6-204; 

(F) aggravated kidnapping as defined in 45-5-303; 

(GI possession of explosives as defined in 45-8-335; 

(H) criminal sale of dangerous drugs as defined in 45-9-101; 

(I) criminal production or manufacture of dangerous drugs as defined in 45-9-110; 

{J) attempt, as defined in 45-4-103, of any of the acts enumerated in subsections (1)(a)(ii)(A) 

through (1 )(a)(ii)(I); 

(K) use of threat to coerce criminal street gang membership or use of violence to coerce criminal 

street gang membership, as defined in (section 3); 

(b) a hearing on whether the transfer should be made is held in conformity with the rules on a 

hearing on a petition alleging delinquency, except that the hearing must be conducted by the youth court 

without a jury; 

(c) notice in writing of the time, place, and purpose of the hearing is given to the youth, the 

youth's counsel, and the youth's parents, guardian, or custodian at least 10 days before the hearing; and 

(d) the court finds upon the hearing of all relevant evidence that there is probable cause to believe 

that: 

{i) the youth committed the delinquent act alleged; 

(ii) the seriousness of the offense and the protection of the community require treatment of the 
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youth beyond that afforded by juvenile facilities; and 

2 (iii) the alleged offense was committed in an aggressive, violent, or premeditated manner. 

3 121 In transferring the matter of prosecution to the district court, the court may also consider the 

4 following factors: 

5 (al the sophistication and maturity of the youth, determined by consideration of the youth's home, 

6 environmental situation, and emotional attitude and pattern of living; 

7 (bl the record and previous history of the youth, including previous contacts with the youth court, 

8 law enforcement agencies, youth courts in other jurisdictions, prior periods of probation, and prior 

9 commitments to juvenile institutions. However, lack of a prior juvenile history with youth courts is not of 

1 0 itself grounds for denying the transfer. 

11 (3) The court shall grant the motion to transfer if the youth was 16 years Gl4 of age or older at the 

12 time of the conduct alleged to be unlawful and the unlawful act would constitute deliberate homicide as 

13 defined in 45-5-102, mitigated deliberate homicide as defined in 45-5-103, or the attempt, as defined in 

14 45-4-103, of either deliberate or mitigated deliberate homicide if the act had been committed by an adult. 

15 141 Upon transfer to district court, the judge shall make written findings of the reasons why the 

16 jurisdiction of the youth court was waived and the case transferred to district court. 

17 (5) The transfer terminates the jurisdiction of the youth court over the youth with respect to the 

18 acts alleged in the petition. A youth may not be prosecuted in the district court for a criminal offense 

1 9 originally subject to the jurisdiction of the youth court unless the case has been transferred as provided in 

20 this section. A case may be transferred to district court after prosecution as provided in 41-5-208 or 

21 41-5-1105. 

22 (6) Upon order of the youth court transferring the case to the district court under subsection (5), 

23 the county attorney shall file the information against.the youth without unreasonable delay. 

24 (7) Any offense not enumerated in subsection ( 1) that arises during the commission of a crime 

25 enumerated in subsection ( 1) may be: 

26 (al tried in youth court; 

27 (b) transferred to district court with an offense enumerated in subsection (1 ), upon motion of the 

28 county attorney and order of the youth court judge. 

29 (8) If a youth is found guilty in district court of any of the offenses transferred by the youth court 

30 and is sentenced to the state prison, the commitment must be to the department of corrections. The 
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department shall confine the youth in whatever institution that it considers proper, including a state youth 

2 correctional facility under the procedures of 52-5-111. However, a youth under 16 years of age may not 

3 be confined in the state prison. 

4 (9) A youth whose case is transferred to district court may not be detained or otherwise placed 

5 in a Jail or other adult detention facility before final disposition of the youth's case unless: 

6 (a) alternative facilities do not provide adequate security; and 

7 (b) the youth is kept in an area that provides physical, as well as sight and sound, separation from 

8 adults accused or convicted of criminal offenses." 

9 

10 NEW SECTION. Section 10. Codification instruction. [Sections 1 through 9 §.I are intended to be 

11 codified as an integral part of Title 45, and the provisions of Title 45 apply to [sections 1 through 9 !l_l. 

12 

13 NEW SECTION. Section 11. Severability. If a part of [this act] is invalid, all valid parts that are 

14 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

15 applications, the part remains in effect in all valid applications that are severable from the invalid 

16 applications. 

17 

1 8 

19 

NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approval. 

20 NEW SECTION. Section 13. Retroactive applicability. For purposes of determining a pattern of 

21 criminal STREET gang activity, the provisions of [section 5] apply retroactively, within the meaning of 

22 1-2-109, to an offense that occurred before [the effective date of this act] if the second or subsequent 

23 offense occurred after [the effective date of this act]. 

2.4 -END-
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