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,/ .S£1/4iEBILL NO. 38 )_ 
INTRODUCED BY _/l6~'fl.~41H>P~---------------------

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING PRIVATE SECURITIES LITIGATION 

5 LAWS; ESTABLISHING REQUIREMENTS FOR SECURITIES FRAUD ACTIONS; PROVIDING SANCTIONS FOR 

6 ABUSIVE LITIGATION; LIMITING DAMAGES; CREATING A SAFE HARBOR FOR FORWARD-LOOKING 

7 STATEMENTS; REGULATING JOINT AND SEVERAL LIABILITY; REGULATING CONTRIBUTION AMONG 

8 PARTIES FOUND TO BE JOINTLY AND SEVERALLY LIABLE; AMENDING SECTIONS 27-1-702 AND 

9 27-1-703, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 NEW SECTION. Section 1. Requirements for securities fraud actions. ( 1 l In any private action 

14 arising under this part, if the plaintiff alleges that the defendant made an untrue statement or omitted a 

15 material fact necessary in order to make the statements made, in light of the circumstances in which they 

16 were made, not misleading, the complaint must specify each statement alleged to have been misleading 

17 and the reason or reasons why the statement is misleading. If an allegation regarding the statement or 

18 omission is made on information and belief, the complaint must state with particularity all facts on which 

19 that belief is based. 

20 (2) In any private action arising under this part in which the plaintiff may recover money damages 

21 only on proof that the defendant acted with a particular state of mind, the complaint must, with respect 

2 2 to each act or omission alleged to violate this part, state with particularity facts giving rise to a strong 

23 inference that the defendant acted with the required state of mind. 

24 (3) In any private action arising under this part, the court shall on the motion of any defendant, 

25 dismiss the complaint if the requirements of subsections (1 l and (2) are not met. 

26 (4) (a) In any private action arising under this part, all discovery and other proceedings must be 

27 stayed during the pendency of any motion to dismiss unless the court finds, upon the motion of any party, 

28 that particularized discovery is necessary to preserve evidence or to prevent undue prejudice to that party. 

29 (bl During the pendency of any stay of discovery pursuant to this subsection (4), unless otherwise 

30 ordered by the court, any party to the action with actual notice of the allegations contained in the complaint 
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shall treat all docume11ts, data compilations, including electronically recorded or stored data, and tangible 

2 objects that are in the custody or control ot the party and that are relevant to the allegations as if they were 

3 the subject of a continuing request for production of documents from an opposing party under the Montana 

4 Rules of Civil Procedure. 

5 (5) A party aggrieved by the willful failure of an opposing party to comply with subsection 141 may 

6 apply to the court for an order awarding appropriate sanctions. 

7 {6) In any private action arising under this part, the plaintiff has the burden of proving that the act 

8 or omission of the defendant alleged to violate this title caused the loss for which the plaintiff seeks to 

9 recover damages. 

10 

11 NEW SECTION. Section 2. Sanctions. (1) In any private action arising under this part, upon final 

1 2 adjudication of the action, the court shall include in the record specific findings regarding compliance by 

13 each party and each attorney representing any party with each requirement of Rule 11 of the Montana 

14 Rules of Civil Procedure as to any complaint, responsive pleading, or dispositive motion. 

15 (2) If the court makes a finding under subsection (1) that a party or attorney violated any 

16 requirement of Rule 11 of the Montana Rules of Civil Procedure as to any complaint, responsive pleading, 

17 or dispositive motion, the court shall impose sanctions on the party or attorney in accordance with Rule 

18 11. Prior to making a finding that any party or attorney has violated Rule 11, the court shall give the party 

1 9 or attorney notice and an opportunity to respond. 

20 (31 (al Subject to subsections (3)(b) and (3)(c), for the purposes of subsection (2), the court shall 

21 adopt a presumption that the appropriate sanction: 

22 Ii) for failure of any responsive pleading or dispositive motion to comply with any requirement of 

23 Rule 11 is an award to the opposing party of the reasonable attorney fees and other expenses incurred as 

24 a direct result of the violation; and 

25 {ii) for substantial failure of any complaint to comply with any requirement of Rule 11 is an award 

26 to the opposing party of the reasonable attorney fees and other expenses incurred in the action. 

27 (b) The presumption described in subsection (3)(a) may be rebutted only upon proof by the party 

28 or attorney against whom sanctions are to be imposed that: 

29 (i) the award of attorney fees and other expenses will impose an unreasonable burden on that party 

30 or attorney and would be unjust and the failure to make an award would not impose a greater burden on 

: legislative 
\Services 
:."'.,_!!/vision 

- 2 -



55th Legislature LC1348.01 

the party in whose favor sanctions are to be imposed; or 

2 Iii) the violation of Rule 11 was de minimis. 

3 le) If the party or attorney against whom sanctions are to be imposed meets its burden under 

4 subsection (3)(b), the court shall award the sanctions that the court considers appropriate pursuant to Rule 

5 11 . 

6 

7 NEW SECTION. Section 3. Defendant's right to written interrogatories. In any private action 

8 arising under this part in which the plaintiff may recover money damages, the court shall, when requested 

9 by a defendant, submit to the jury a written interrogatory on the issue of each defendant's state of mind 

1 O at the time the alleged violation occurred. 

11 

12 NEW SECTION. Section 4. Limitation on damages. ( 1) The provisions of this section limit any 

13 damages otherwise available under this part. 

14 (2) Except as provided in subsection (3), in any private action arising under this part in which the 

15 plaintiff seeks to establish damages by reference to the market price of a security that is traded in a national 

16 securities market, the award of damages to the plaintiff may not exceed the difference between the 

17 purchase or sale price paid or received, as appropriate, by the plaintiff for the subject security and the mean 

18 trading price of that security during the 90-day period beginning on the date on which the information 

19 correcting the misstatement or omission that is the basis for the action is disseminated to the market. 

20 (3) In any private action arising under this part in which the plaintiff seeks to establish damages by 

21 reference to the market price of a security, if the plaintiff sells or repurchases the subject security prior to 

22 the expiration of the 90-day period described in subsection (21, the plaintiff's damages may not exceed the 

23 difference between the purchase or sale price paid or received, as appropriate, by the plaintiff for the 

24 security and the mean trading price of the security during the period beginning immediately after 

25 dissemination of information correcting the misstatement or omission and ending on the date on which the 

26 plaintiff sells or repurchases the security. 

27 (41 For purposes of this section, the mean trading price of a security must be an average of the daily 

28 trading price of that security, determined as of the close of the market each day during the 90-day period 

29 referred to in subsection (2). 

30 
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NEW SECTION. Section 5. Applicability of safe harbor for forward-looking statements. 111 For 

2 the purposes of this section, the following definitions apply: 

3 (al "'Forward-looking statement'" means. 

4 Ii) a statement containing a proIection of revenue; income per share, including income loss; 

5 earnings per share, including earnings loss; capital expenditures; dividends; capital structure; or other 

6 financial items; 

7 (ii) a statement of the plans and objectives of management for future operations, including plans 

8 or objectives relating to the products or services of the issuer; 

9 (iii) a statement of future economic performance, including any statement contained in a discussion 

1 O and analysis of financial condition by the management or in the results of operations; 

11 (iv) any statement of the assumptions underlying or relating to any statement described in 

12 subsection (1)(a)(i), (1)(a)(ii), or I1)(a)(iii); 

13 (vi any report issued by an outside reviewer retained by an issuer, to the extent that the report 

14 assesses a forward-looking statement made by the issuer; or 

15 (vii a statement containing a projection or estimate of other items as may be specified by rule or 

16 regulation of the commissioner. 

17 (b) "Going private transaction" has the meaning given that term under the rules or regulations of 

18 the United States securities and exchange commission issued pursuant to section 13(e) of the Securities 

19 Exchange Act of 1934, 15 U.S.C. 78m(e). 

20 (cl "Investment company" has the same meaning as in section 3(a) of the federal Investment 

21 Company Act of 1940, 15 U.S.C. 80a-3Ia}. 

22 Id) "Penny stock" has the same meaning as in section 3(a)(51} of the Securities Exchange Act of 

23 1934, 15 U.S.C. 78c(a}(51 }, and the rules and regulations or orders issued pursuant to that section. 

24 le) "Person acting on behalf of an issuer" means an officer, director, or employee of the issuer. 

25 If) The terms "blank check company", "direct participation investment program", "executive officer 

26 of an entity", "limited liability company", "partnership", and "rollup transaction" have the meanings given 

27 those terms by rule or regulation of the commissioner. 

28 12) This section applies only to a forward-looking statement made by: 

29 (a) an issuer that, at the time that the statement is made, is subject to the reporting requirements 

30 of section (13)(a) or (15)Id) of the Securities Exchange Act of 1934, 15 U.S.C. 78m(a) or 15 U.S.C . 
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78o(d); 

2 (b) a person acting on behalf of an issuer subject to the provisions of subsection (2)(a); 

3 (cl an outside reviewer retained by an issuer subject to the provisions of subsection (2)(a) making 

4 a statement on behalf of that issuer; or 

5 (d) an underwriter, with respect to information provided by an issuer subject to the provisions of 

6 subsection (2)(a) or information derived from information provided by that issuer. 

7 (3) Except to the extent otherwise specifically provided by rule, regulation, or order of the 

8 securities and exchange commission, this section does not apply to a forward-looking statement: 

9 (a) that is made with respect to the business or operations of the issuer, if the issuer: 

1 0 (i) during the 3-year period preceding the date on which the statement was first made: 

11 (A) was convicted of any felony or misdemeanor described in section 15(b)(4)(B)(i) through (iv) of 

12 the Securities Exchange Act of 1934, 15 U.S.C. 78o(b)(4)(B), or was convicted under 30-10-306; 

13 (B) has been made the subJect of a Judicial or administrative decree or order arising out of a 

14 governmental action that: 

15 (I) prohibits future violations of the antifraud provisions of state or federal securities laws; 

16 (II) requires that the issuer cease and desist from violating the antifraud provisions of state or federal 

17 securities laws; or 

18 (Ill) determines that the issuer violated the antifraud provisions of state or federal securities laws; 

19 (ii) makes the forward-looking statement in connection with an offering of securities by a blank 

20 check company; 

21 (iii) issues penny stock; 

22 (iv) makes the forward-looking statement in connection with a rollup transaction; or 

23 (v) makes the forward-looking statement in connection with a going private transaction; or 

24 (b) that is: 

25 (i) included in a financial statement prepared in accordance with generally accepted accounting 

26 principles; 

27 (ii) contained in a registration statement of, or otherwise issued by, an investment company; 

28 (iii) made in connection with a tender offer; 

29 (iv) made in connection with an initial public offering; 

30 (v) made in connection with an offering by, or relating to the operations of, a partnership, a limited 
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liability company, or a direct participation investment program; or 

2 (vi) made in a disclosure of beneficial ownership in a report required to be filed with the United 

3 States securities and exchange commission pursuant to section 13(d) of 1:ie Securities Exchange Act ot 

4 7934, 15 U.S.C. 78m(d). 

5 (4) Except as provided in subsection (31, in any private action arising under this part that 1s based 

6 on an untrue statement of a material fact or omission of a material fact necessary to make the statement 

7 not misleading, a person referred to in subsection (2) is not liable with respect to any forward-looking 

8 statement, whether written or oral, if and to the extent that: 

9 (a) the forward-looking statement is identified as a forward-looking statement and is accompanied 

1 0 by meaningful cautionary statements identifying important factors that could cause actual results to differ 

11 materially from those in the forward-looking statement or is immaterial; or 

12 (bl the plaintiff fails to prove that the forward-looking statement: 

13 (i) if made by a natural person, was made with actual knowledge by that person that the statement 

14 was false or misleading; or 

15 (ii) if made by a business entity, was made by or with the approval of an executive officer of that 

16 entity and made or approved by that officer with actual knowledge by that officer that the statement was 

1 7 false or rn·1sleading. 

18 (5) In the case of an oral forward-looking statement made by an issuer that is subject to the 

19 reporting requirements of section 13(a) or section 15(dl of the Securities Exchange Act of 1934, 15 U.S.C. 

20 78m(al or 15 U.S.C. 78o(dl or by a person acting on behalf of the issuer, the requirement in subsection 

21 (4I(a) must be considered satisfied under the following circumstances: 

22 (al if the oral forward-looking statement is accompanied by a cautionary statement that the 

23 parf1cular oral statement is a forward-looking statement and that the actual results could differ materially 

24 from those projected in the forward-looking statement; and 

25 (bl (ii if the oral forward-looking statement is accompanied by an oral statement that additional 

26 information concerning factors that could cause actual results to differ materially from those in the 

27 forward-looking statement is contained in a readily available written document or portion of the written 

28 document; 

29 (ii) the accompanying oral statement referred to in subsection (5)(b)(i) identifies the document or 

30 portion of the document that contains the additional information about those factors relating to the 
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forward-looking statement; and 

2 (iii) the information contained in that written document is a cautionary statement that satisfies the 

3 standard established in subsection (4){a). 

4 (61 Any document filed with the commissioner or with the securities and exchange commission or 

5 generally disseminated must be considered to be readily available for purposes of this section. This section 

6 does not impose upon any person a duty to update a forward-looking statement. 

7 {71 On any motion to dismiss based on subsection (4)(a), the court shall consider: 

8 {a) any statement cited in the complaint; and 

9 (bl any cautionary statement accompanying the forward-looking statement that is not subject to 

10 material dispute and that is cited by the defendant. 

11 181 In any private action arising under this part. the court shall stay discovery, other than discovery 

12 that is specifically directed to the applicability of the exemption provided for in this section, during the 

13 pendency of any motion by a defendant for summary judgment that is based on the grounds that: 

14 (al the statement or omission upon which the complaint is based is a forward-looking statement 

15 within the meaning of this section; and 

16 lb) the exemption provided for in this section precludes a claim for relief. 

17 

18 NEW SECTION. Section 6. Prohibition of referral fees. A broker. dealer, or person associated with 

19 a broker or dealer, may not solicit or accept, directly or indirectly, remuneration for assisting an attorney 

20 in obtaining the representation of any person in any private action under this part or under the Securities 

21 Act of 1933, 15 U.S.C. 77a, et seq. 

22 

23 NEW SECTION. Section 7. Prohibition of attorney fees from disgorgement funds. Except as 

24 otherwise ordered by the court upon motion by the commissioner or. in the case of an administrative 

25 action, as otherwise ordered by the commissioner, funds disgorged as the result of an action brought by 

26 the commissioner or as a result of any administrative action may not be distributed as payment for attorney 

27 fees or expenses incurred by private parties seeking distribution of the disgorged funds. 

28 

29 NEW SECTION. Section 8. Prosecution of persons aiding violations. For purposes of any action 

30 brought by the commissioner under 30-10-304, 30-10-305, or 30-10-306, for violations of 30-10-301 
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through 30-10-303, any person that knowingly provides substantial assistance to another person in 

2 violation of a provision of this part or of any rule or regulation issued under this part must be considered 

3 to be in violation of that provIsIon to the same extent as the person to wl,om the assistance is ,.;rovided. 

4 

5 NEW SECTION. Section 9. Loss causation. In any action arIsIng under this part, it any portion or 

6 all of the amount recoverable represents other than the depreciation in value of the subject security 

7 resulting from a part of the prospectus or oral communication not being true or omitting to state a material 

8 fact required to be stated in the prospectus or oral communication or necessary to make the statement not 

9 misleading, then that portion or amount is not recoverable with respect to the liability of that person. 

10 

11 NEW SECTION. Section 10. Proportional liability. 11) For purposes of this section, the following 

12 definitions apply: 

13 (al "Covered person" means: 

14 Iii a defendant in any private action arising under this title; or 

15 Iii) a defendant in any private action arising under section 11 of the Securities Act of 1933, 15 

16 U.S.C. 77k, who is an outside director of the issuer of the securities that are the subject of the action. 

17 lb) "Outside director" has the meaning given that term by rule or regulation of the securities and 

18 exchange commission. 

19 12) For the purposes of this section, a covered person knowingly commits a violation of Montana 

20 securities laws: 

21 (a) with respect to an action that is based on an untrue statement of material fact or omission of 

22 a material fact necessary to make the statement not misleading, if: 

23 Ii) that covered person makes an untrue statement of a material fact, with actual knowledge that 

24 the representation is false or omits a fact necessary in order to make the statement made not misleading 

25 with actual knowledge that as a result of the omission, one of the material representations of the covered 

26 person is false; 

27 Iii) persons are likely to reasonably rely on that misrepresentation or omission; and 

28 liii) with respect to an action that is based on any conduct that is not described in subsection 

29 (2)(a)li), the covered person engages in that conduct with actual knowledge of the facts and circumstances 

30 that make the conduct of that covered person a violation of the securities laws. 
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13) Reckless conduct by a covered person may not be construed to constitute a knowing 

2 commission of a violation of the securities laws by that covered person. 

3 14) This section may not be construed to create, affect, or in any manner modify the standard for 

4 liability associated with any action arising under federal securities laws or Montana securities laws. 

5 (5) Any covered person against whom a final judgment is entered in a private action is liable for 

6 damages jointly and severally only if the trier of fact specifically determines that the covered person 

7 knowingly committed a violation of federal securities laws or Montana securities laws. 

8 16) Except as provided in subsection (5), a covered person against whom a final judgment is entered 

9 in a private action is liable solely for the portion of the judgment that corresponds to the percentage of 

10 responsibility of that covered person as determined under subsection 18). 

11 (7) In any case in which a contractual relationship permits, a covered person that prevails in any 

1 2 private action may recover the attorney tees and costs of that covered person in connection with the 

13 action. 

14 18) In any private action, the court shall instruct the jury to answer special interrogatories or, if 

15 there is not a jury, shall make findings with respect to each covered person and each of the other persons 

16 claimed by any of the parties to have caused or contributed to the loss incurred by the plaintiff, including 

17 persons who have entered into settlements with the plaintiff or plaintiffs, concerning: 

18 (a) whether the person violated federal securities laws or Montana securities laws; 

19 (bl the percentage of responsibility of the person, measured as a percentage of the total fault of 

20 all persons who caused or contributed to the loss incurred by the plaintiff; and 

21 (c) whether the person knowingly committed a violation of the securities laws. 

22 (9) The responses to interrogatories or findings, as appropriate, under subsection {8) must specify 

23 the total amount of damages that the plaintiff is entitled to recover and the percentage of responsibility of 

24 each covered person found to have caused or contributed to the ioss incurred by the plaintiff or plaintiffs. 

25 ( 101 In determining the percentage of responsibility under this section, the trier of fact shall 

26 consider: 

27 {a) the nature of the conduct of each covered person found to have caused or contributed to the 

28 loss incurred by the plaintiff or plaintiffs; and 

29 (b) the nature and extent of the causal relationship between the conduct of each covered person 

30 and the damages incurred by the plaintiff or plaintiffs. 
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(11) Notwithstanding subsection (8), upon a motion that is made not later than 6 months after a 

2 final judgment is entered in any private action, if the court determines that all or part of the share of the 

3 judgment of the covered person is not collectible against that covered person and is also not collectible 

4 against a covered person described in subsection 151, each covered person described in subsection [5) is 

5 liable for the uncollect1ble share as follows: 

6 (al Each covered person is jointly and severally liable for the uncollectible share if the plaintiff 

7 establishes that: 

8 [i) the plaintiff is an individual whose recoverable damages under the final judgment are equal to 

9 more than 10% of the net worth of the plaintiff; and 

1 0 (ii) the net worth of the plaintiff is equal to less than $200,000. 

11 (bl With respect to any plaintiff not described in subsection (11 )(a), each covered person is liable 

12 for the uncollectible share in proportion to the percentage of responsibility of that covered person, except 

13 that the total liability of a covered person under this subsection ( 11 )(bl may not exceed 50% of the 

14 proportionate share of that covered person, as determined under subsection (8). 

15 ( 12) For purposes of subsection ( 11) net worth must be determined as of the date immediately 

16 preceding the date of the purchase or sale, as applicable, by the plaintiff of the security that is the subject 

17 of the action and must be equal to the fair market value of assets, minus liabilities, including the net value 

18 of the investments of the plaintiff in real and personal property, including personal residences. 

19 I 131 The total payments required pursuant to subsection ( 11 l may not exceed the amount of the 

20 uncollectible share. 

21 ( 14) A covered person against whom judgment is not collectible is subject to contribution and to 

22 any continuing liability to the plaintiff on the judgment. 

23 (15) To the extent that a covered person is required to make an additional payment pursuant to 

24 subsection (11 ), that covered person may recover contribution: 

2 5 (al from the covered person originally liable to make the payment; 

26 lb) from any covered person liable jointly and severally pursuant to subsection 15); 

27 le) from any covered person held proportionately liable pursuant to this section who is liable to 

28 make the same payment and has paid less than that person's proportionate share of that payment; or 

29 (di from any other person responsible for the conduct giving rise to the payment that would have 

30 been liable to make the same payment. 
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( 16) The standard for allocation of damages under subsections 15) and (6) and the procedure for 

2 reallocation of uncollectible shares under subsection 111) may not be disclosed to members of the jury. 

3 ( 17) (a) A covered person who settles any private action at any time before a final verdict or 

4 judgment must be discharged from all claims for contribution brought by other persons. Upon entry of the 

5 settlement by the court, the court shall enter a bar order constituting the final discharge of all obligations 

6 to the plaintiff of the settling covered person arising out of the action. The order must bar all future claims 

7 for contribution arising out of the action: 

8 Ii) by any person against the settling covered person; and 

9 Iii) by the settling covered person against any person, other than a person whose liability has been 

10 extinguished by the settlement of the settling covered person. 

11 lb) If a covered person enters into a settlement with the plaintiff prior to final verdict or judgment, 

12 the verdict or judgment must be reduced by the greater of: 

13 (i) an amount that corresponds to the percentage of responsibility of that covered person; or 

14 (iii the amount paid to the plaintiff by that covered person. 

15 ( 18) A covered person who becomes jointly and severally liable for damages in any private action 

16 may recover contribution from any other person who, if joined in the original action, would have been liable 

17 for the same damages. A claim for contribution must be determined based on the percentage of 

18 responsibility of the claimant and of each person against whom a claim for contribution is made. 

19 ( 19) In any private action determining liability, an action for contribution must be brought not later 

20 than 6 months after the entry of a final, nonappealable judgment in the action, except that an action for 

21 contribution brought by a covered person who was required to make an additional payment pursuant to 

22 subsection (11) may be brought not later than 6 months after the date on which the payment was made. 

23 

24 NEW SECTION. Section 11. Construction. [Sections 1 through 1 OJ may not be considered to 

25 create or ratify any implied private right of action or to prevent the commissioner, by rule or regulation, 

26 from restricting or otherwise regulating private actions under Montana securities laws. 

27 

28 

29 

Section 12. Section 27-1-702, MCA, is amended to read: 

"27-1-702. Comparative negligence -- extent to which contributory negligence bars recovery in 

30 action for damages. Gontrib1;Jtorv Except as provided in [section 1 OJ, contributory negligence sf\i3ll may not 
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bar recovery in an action by any person or His the person's legal representative to recover damages for 

2 negligence resulting in the death of a person or inJury to.§. person or property if Stl€fl the negligence was 

3 not greater than the negligence of the person or the combined negligence of all persons against whom 

4 recovery is sought, but any damages allowed sl=\al+ must be diminished in the proportion to the an;ount of 

5 negligence attributable to the persor1 recovering." 

6 

7 Section 13. Section 27-1-703, MCA, is amended to read: 

8 "27-1-703. Multiple defendants -- determination of liability. { 1) Except as provided in subsections 

9 12) and {3), whenever the negligence of a party in any action is an issue, each party against whom recovery 

10 may be allowed is jointly and severally liable for the amount that may be awarded to the claimant but has 

11 the right of contribution from any other person whose negligence may have contributed as a proximate 

12 cause to the claimant's injury oornplained of. 

13 12) A party whose negligence is determined to be 50% or less of the combined negligence of all 

14 persons described in subsection 14) is severally liable only and is responsible only for the amount of 

15 negligence attributable to that party, except as provided in subsection 13). The remaining parties are Jointly 

1 6 and severally liable for the total less the amount attributable to the claimant. 

17 13) A party may be jointly liable for all damages caused by the negligence of another if both acted 

18 in concert in contributing to the claimant's damages or if one party acted as an agent of the other. 

19 14) On motion of any party against whom a claim is asserted for negligence resulting in death or 

20 injury to person or property, any other person whose negligence may have contributed as a proximate 

21 cause to the claimant's injury esrnplained sf may be joined as an additional party to the action. For 

22 purposes of determining the percentage of liability attributable to each party whose action contributed to 

23 the claimant's injury esrnplained sf, the trier of fact shall consider the negligence of the claimant, injured 

24 person, defendants, and third-party defendants. The liability of nonparties, including persons released from 

25 liability by the claimant and persons immune from liability to the claimant, must also be considered by the 

26 trier of fact, as provided in subsection 16). The trier of fact shall apportion the percentage of negligence of 

27 all persons listed in this subsection. Contribution must be proportional to the liability of the parties against 

28 whom recovery is allowed. Nothing contained in this section makes any party indispensable pursuant to 

29 Rule 19, Montana Rules of Civil Procedure. 

30 15) If for any reason all or part of the contribution from a party liable for contribution cannot be 
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obtained, each of the other parties shall contribute a proportional part of the unpaid portion of the 

2 noncontributing party's share and may obtain judgment in a pending or subsequent action for contribution 

3 from the noncontributing party, A party found to be 50% or less negligent for the injury complained of is 

4 liable for contribution under this section only up to the percentage of negligence attributed to that party. 

5 (6) (a) In an action based on negligence, a defendant may assert as a defense that the damages 

6 of the claimant were caused in full or in part by a nonparty, which may be referred to as a nonparty 

7 defense. 

8 lb) In determining the percentage of liability attributable to persons who are parties to the action, 

9 the trier of fact shall consider the negligence of nonparties, including persons released from liability by the 

10 claimant and persons immune from liability to the claimant, if a nonparty defense is properly asserted in 

11 accordance with this subsection 16). A finding of negligence of a non party is not a presumptive or 

12 conclusive finding as to that nonparty for purposes of a prior or subsequent action involving that non party. 

13 (c) The burden of proof as to a nonparty's liability is on the defendant or defendants who 

14 affirmatively plead the nonparty defense, but this subsection (6) does not relieve the claimant of the burden 

15 of proving that negligence on the part of the defendant or defendants contributed as a proximate cause to 

16 the injury of the claimant or alter other proof requirements. 

17 (d) A nonparty defense must be affirmatively pleaded as a part of the answer. A defendant who 

18 gains actual knowledge of a nonparty defense after the filing of that defendant's answer may plead the 

19 defense with reasonable promptness, as determined by the trial court, in a manner that is consistent with: 

20 (i) giving the defendant a reasonable opportunity to discover the existence of a nonparty defense; 

21 (ii) giving the claimant a reasonable opportunity to defend against a nonparty defense; and 

22 (iii) giving the claimant a reasonable opportunity, if appropriate, to add the nonparty as an additional 

23 defendant to the action before the expiration of the period of limitation applicable to the claim. However, 

24 this subsection {iii) does not extend the period of limitation or revive the action if the period of limitation 

2 5 has expired. 

26 (e) If a defendant asserts a nonparty defense, the defendant shall notify each nonparty who the 

27 defendant alleges caused the claimant's injuries, in whole or in part. Notification must be made by mailing 

28 the defendant's answer to each nonparty at the nonparty's last-known address by certified mail, return 

29 receipt requested. 

30 17) The provisions of this section do not apply to [section 1 OJ." 
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NEW SECTION. Section 14. Codification instruction. [Sections 1 through 11] are intended to be 

2 codified as an integral part of Title 30, chapter 10, part 3, and the provisions of Title 30, chapter 10, part 

3 3, apply to [sections 1 through 11 ]. 

4 

5 

6 

NEW SECTION. Section 15. Effective date. [This actl is effective on passage and approval. 

-END-
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SENATE BILL NO. 382 

INTRODUCED BY HARP 

SB0382.02 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING PRIVATE SECURITIES LITIGATION 

5 LAWS; ESTABLISHING REQUIREMENTS FOR SECURITIES FRAUD ACTIONS; PROVIDING SANCTIONS FOR 

6 ABUSIVE LITIGATION; LIMITING DAMAGES; CREATING A SAFE HARBOR FOR FORWARD-LOOKING 

7 STATEMENTS; REGULATING JOINT AND SEVERAL LIABILITY; REGULATING CONTRIBUTION AMONG 

8 PARTIES FOUND TO BE JOINTLY AND SEVERALLY LIABLE; AMENDING SECTIONS 27-1-702 AND 

9 27-1-703, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 NEW SECTION. Section 1. Requirements for securities fraud actions. ( 1) In any private action 

14 arising under this part, if the plaintiff alleges that the defendant made an untrue statement or omitted a 

15 material fact necessary in order to make the statements made, in light of the circumstances in which they 

16 were made, not misleading, the complaint must specify each statement alleged to have been misleading 

17 and the reason or reasons why the statement is misleading. If an allegation regarding the statement or 

18 omission is made on information and belief, the complaint must state with particularity all facts on which 

19 that belief is based. 

20 (2) In any private action arising under this part in which the plaintiff may recover money damages 

21 only on proof that the defendant acted with a particular state of mind, the complaint must, with respect 

22 to each act or omission alleged to violate this part, state with particularity facts giving rise to a strong 

23 inference that the defendant acted with the required state of mind. 

24 (3) In any private action arising under this part, the court shall on the motion of any defendant, 

25 dismiss the complaint if the requirements of subsections I 1) and (2) are not met. 

26 (4) (a) In any private action arising under this part, all discovery and other proceedings must be 

27 stayed during the pendency of any motion to dismiss unless the court finds, upon the motion of an-? party, 

28 that particularized discovery is necessary to preserve evidence or to prevent undue prejudice to that party. 

29 (b) During the pendency of any stay of discovery pursuant to this subsection (4). unless otherwise 

30 ordered by the court, any party to the action with actual notice of the allegations contained in the complaint 

(Legislative 
'iServices 
'-\._!!,/vision 

- 1 - SB 382 
SECOND READING 



55th Legislature SB0382.02 

shall treat all documents, data compilations, including electronically recorded or stored data, and tangible 

2 objects that are in the custody or control of the party and that are relevant to the allegations as if they were 

3 the subject of a continuing request for production of documents from an opposing party under the Montana 

4 Rules of Civil Procedure, 

5 (5) A party aggrieved by the willful failure of an opposing party to comply with subsection (4) may 

6 apply to the court for an order awarding appropriate sanctions. 

7 (6) In any private action arising under this part, the plaintiff has the burden of proving that the 0 ct 

8 or omission of the defendant alleged to violate this title caused the loss for which the plaintiff seeks to 

9 recover damages. 

10 

11 NEW SECTION. Section 2. Sanctions. (1) In any private action arising under this part, upon final 

12 adjudication of the action, the court shall include in the record specific findings regarding compliance by 

13 each party and each attorney representing any party with each requirement of Rule 11 of the Montana 

14 Rules of Civil Procedure as to any complaint, responsive pleading, or dispositive motion. 

15 (21 If the court makes a finding under subsection (11 that a party or attorney violated any 

16 requirement of Rule 11 of the Montana Rules of Civil Procedure as to any complaint, responsive pleading, 

17 or dispositive motion, the court shall impose sanctions on the party or attorney in accordance with Rule 

18 11. Prior to making a finding that any party or attorney has violated Rule 11, the court shall give the party 

1 9 or attorney notice and an opportunity to respond. 

20 131 (a) Subject to subsections (3)(b) and (3)(c), for the purposes of subsection (21, the court shall 

21 adopt a presumption that the appropriate sanction: 

22 (ii for failure of any responsive pleading or dispositive motion to comply with any requirement of 

23 Rule 11 is an award to the opposing party of the reasonable attorney fees and other expenses incurred as 

24 a direct result of the violation; and 

25 (iii for substantial failure of any complaint to comply with any requirement of Rule 11 is an award 

26 to the opposing party of the reasonable attorney fees and other expenses incurred in the action. 

27 (bl The presumption described in subsection (3)(a) may be rebutted only upon proof by the party 

28 or attorney against whom sanctions are to be imposed that: 

29 (ii the award of attorney fees and other expenses will impose an unreasonable burden on that party 

30 or attorney and would be unjust and the failure to make an award would not impose a greater burden on 
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the party in whose favor sanctions are to be imposed; or 

2 (i1) the violation of Rule 11 was de minimis. 

3 (c) If the party or attorney against whom sanctions are to be imposed meets its burden under 

4 subsection (31ibl, the court shall award the sanctions that the court considers appropriate pursuant to Rule 

5 11. 

6 

7 NEW SECTION. Section 3. Defendant's right to written interrogatories. In any private action 

8 arising under this part in which the plaintiff may recover money damages, the court shall, when requested 

9 by a defendant, submit to the jury a written interrogatory on the issue of each defendant's state of mind 

10 at the time the alleged violation occurred. 

11 

12 NEW SECTION. Section 4. Limitation on damages. ( 1) The provisions of this section limit any 

13 damages otherwise available under this part. 

14 (2) Except as provided in subsection 13), in any private action arising under this part in which the 

15 plaintiff seeks to establish damages by reference to the market price of a security that is traded in a national 

16 securities market, the award of damages to the plaintiff may not exceed the difference between the 

17 purchase or sale price paid or received, as appropriate, by the plaintiff for the subject security and the mean 

18 trading price of that security during the 90-day period beginning on the date on which the information 

19 correcting the misstatement or omission that is the basis for the action is disseminated to the market. 

20 (3) In any private action arising under this part in which the plaintiff seeks to establish damages by 

21 reference to the market price of a security THAT IS TRADED ON A NATIONAL SECURITIES MARKET, if 

22 the plaintiff sells or repurchases the subject security prior to the expiration of the 90-day period described 

23 in subsection (2), the plaintiff's damages may not exceed the difference between the purchase or sale price 

24 paid or received, as appropriate, by the plaintiff for the security and the mean trading price of the security 

25 during the period beginning immediately after dissemination of information correcting the misstatement or 

26 omission and ending on the date on which the plaintiff sells or repurchases the security. 

27 (4) For purposes of this section, the mean trading price of a security must be an average of the daily 

28 trading price of that security, determined as of the close of the market each day during the 90-day period 

29 referred to in subsection (2). 

30 
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NEW SECTION. Section 5. Applicability of safe harbor for forward-looking statements. I 1) For 

2 the purposes of this section, the following aefin1tions apply: 

3 la) "Forward-looking statement" means: 

4 Ii) a statement containing a projection of revenue; income per share, including income loss; 

5 earnings per share, including earnings loss; capital expenditures; dividends; capital structure; or other 

6 financial items; 

7 Iii) a statement of the plans and objectives of management for future operations, including plans 

8 or objectives relating to the products or services of the issuer; 

9 !iii) a statement of future economic performance, in~luding any statement contained in a diSClission 

1 O and analysis of financial condition by the management or in the results of operations; 

11 (iv) any statement of the assumptions underlying or relating to any statement described in 

12 subsection 11 )(a)(i), (1 )(a)(ii), or (1 )(a)(iii); 

13 (v) any report issued by an outside reviewer retained by an issuer, to the extent that the report 

14 assesses a forward-looking statement made by the issuer; or 

15 (vi) a statement containing a projection or estimate of other items as may be specified by rule or 

16 regulation of the commissioner. 

17 (bl "Going private transaction" has the meaning given that term under the rules or regulations of 

18 the United States securities and exchange commission issued pursuant to section 13(e) of the Securities 

19 Exchange Act of 1934, 15 U.S.C. 78m(e). 

20 (cl "Investment company" has the same meaning as in section 3(al of the federal Investment 

21 Company Act of 1940, 15 U.S.C. 80a-3(a). 

22 (di "Penny stock" has the same meaning as in section 3(a)(51) of the Securities Exchange Act of 

23 1934, 15 U.S.C. 78c(a)(51 ), and the rules and regulations or orders issued pursuant to that section. 

24 (e) "Person acting on behalf of an issuer" means an officer, director, or employee of the issuer. 

25 (fl The terms "blank check company", "direct participation investment program", "executive officer 

26 of an entity", "limited liability company", "partnership", and "rollup transaction" have the meanings given 

27 those terms by rule or regulation of the commissioner. 

28 (21 This section applies only to a forward-looking statement made by: 

29 (a) an issuer that, at the time that the statement 1s made, 1s subject to the reporting requirements 

30 of section i13)(a) or (15)(d) of the Securities Exchange Act of 1934, 15 U.S.C. 78m(a) or 15 U.S.C. 
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78o(d); 

2 (bl a person acting on behalf of an issuer subject to the provisions of subsection I2l(a); 

3 (cl an outside reviewer retained by an issuer subject to the provisions of subsection I2llal making 

4 a statement on behalf of that issuer; or 

5 Id) an underwriter, with respect to information provided by an issuer subject to the provisions of 

6 subsection (2)(a) or information derived from information provided by that issuer. 

7 (31 Except to the extent otherwise specifically provided by rule, regulation, or order of the 

8 securities and exchange commission, this section does not apply to a forward-looking statement: 

9 (a) that is made with respect to the business or operations of the issuer, if the issuer: 

10 (ii during the 3-year period preceding the.date on which the statement was first made: 

11 (Al was convicted of any felony or misdemeanor described in section 15(b)(4IIB)(il through (iv) of 

12 the Securities Exchange Act of 1934, 15 U.S.C. 78o(b){4}(BI, or was convicted under 30-10-306; 

13 (B) has been made the subject of a Judicial or administrative decree or order arising out of a 

14 governmental action that: 

15 (I) prohibits future violations of the ant1fraud provisions of state or federal securities laws; 

16 (II) requires that the issuer cease and desist from violating the antifraud provisions of state or federal 

17 securities laws; or 

18 (Ill) determines that the issuer violated the antifraud provisions of state or federal securities laws; 

19 (ii) makes the forward-looking statement in connection with an offering of securities by a blank 

20 check company; 

21 (iii) issues penny stock; 

22 (iv) makes the forward-looking statement in connection with a rollup transaction; or 

23 (vi makes the forward-looking statement in connection with a going private transaction; or 

24 (bl that is: 

25 (i) included in a financial statement prepared in accordance with generally accepted accounting 

26 principles; 

27 (ii} contained in a registration statement of, or otherwise issued by, an investment company; 

28 (iii) made in connection with a tender offer; 

29 (iv) made in connection with an initial public offering; 

30 (v) made in connection with an offering by, or relating to the operations of, a partnership, a limited 
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liability company, or a direct participation investment program; or 

2 (vi) made in a d,sclosure of beneficial ownership in a report required to be filed with the United 

3 States securities and exchange commission pursuant to section 13(d) of the Securities Exchange Act of 

4 1934, 15 U.S.C. 78m(d). 

5 (4) ® Except as provided in subsection (3), in any private action arising under this part that is 

6 based on an untrue statement of a material fact or omission of a material fact necessary to make the 

7 statement not misleading, a person referred to in subsection (2) is not liable with respect to e 1y 

8 forward-looking statement, whether written or oral, if and to the extent that: 

9 Mill the forward-look; ng st,,ter, ,e,1t rs ident:fiecl as a forward-looking statement and is accompilnied 

1 O by meaningful cautionary statements identifying important factors that could cause actual results to differ 

11 materially from those in the forward-looking statement or is immaterial; or 

1 2 tel-Jill the plaintiff fails to prove that the forward-looking statement: 

13 ¼® if made by a natural person, was made with actual knowledge by that person that the 

14 statement was false or misleading; or 

15 f+iHfil if made by a business entity, was made by or with the approval of an executive officer of that 

16 entity and made or approved by that officer with actual knowledge by that officer that the statement was 

1 7 false or misleading. 

18 f&tifil In the case of an oral forward-looking statement made by an issuer that is subject to the 

19 reporting requirements of section 13(a) or section 15(d} of the Securities Exchange Act of 1934, 15 U.S.C. 

20 78m(a) or 15 U.S.C. 78o(d} or by a person acting on behalf of the issuer, the requirement in subsection 

21 (4)(a) must be considered satisfied under the following circumstances: 

22 Mill if the oral forward-looking statement is accompanied by a cautionary statement that the 

23 particular oral statement is a forward-looking statement and that the actual results could differ materially 

24 from those projected in the forward-looking statement; and 

25 wl------¼illl if the oral forward-looking statement is accompanied by an oral statement that additional 

26 information concerning factors that could cause actual results to differ materially from those in the 

27 forward-looking statement is contained in a readily available written document or portion of the written. 

28 document; 

29 W.l!!!JJ.E the accompanying oral statement referred to in subsection (!il(b)(i) (4)(8)(1111dent1fies the 

30 document or portion of the document that contains the Mditional information about those factors relating 
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to the forward-looking statement; and 

2 ili+tJ.!Yill the information contained in that written document is a cautionary statement that satisfies 

3 the standard established in subsection I4)(a). 

4 ~~ Any document filed with the commissioner or with the securities and exchange commission 

5 or generally disseminated must be considered to be readily available for purposes of this section. 

6 i§l This section does not impose upon any person a duty to update a forward-looking statement. 

7 f7-Hfil On any motion to dismiss based on subsection (4)\a), the court shall consider: 

8 (al any statement cited in the complaint; and 

9 lb) any cautionary statement accompanying the forward-looking statement that is not subject to 

10 material dispute and that is cited by the defendant. 

11 fStill In any private action arising under this part, the court shall stay discovery, other than 

12 discovery that is specifically directed to the applicability of the exemption provided for in this section, 

13 during the pendency of any motion by a defendant for summary judgment that is based on the grounds 

14 that: 

15 la) the statement or omission upon which the complaint is based is a forward-looking statement 

16 within the meaning of this section; and 

17 lb) the exemption provided for in this section precludes a claim for relief. 

18 

19 NEW SECTION. Section 6. Prohibition of referral fees. A broker, dealer, or person associated with 

20 a broker or dealer, may not solicit or accept, directly or indirectly, remuneration for assisting an attorney 

21 in obtaining the representation of any person in any private action under this part or under the Securities 

22 Act of 1933, 15 U.S.C. 77a, et seq. 

23 

24 NEW SECTION. Section 7. Prohibition of attorney fees from disgorgement funds. Except as 

25 otherwise ordered by the court upon motion by the commissioner or, in the case of an administrative 

26 action, as otherwise ordered by the commissioner, funds disgorged as the result of an action brought by 

27 the commissioner or as a result of any administrative action may not be distributed as payment for attorney 

28 fees or expenses incurred by private parties seeking distribution of the disgorged funds. 

29 

30 NEW SECTION. Section 8. Prosecution of persons aiding violations. For purposes of any action 
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brought by the commissioner under 30-10-304, 30-10-305, or 30-10-306, for violations of 30-10-301 

2 through 30-10-303, any person that knowingly provides substantial assistance to another person in 

3 violation of a provision of this part or of any rule or regulation issued under this part must be considered 

4 to be in violation of that provision to the same extent as the person to whom the assistance is provided. 

5 

6 NEW SECTION. Section 9. Loss causation. In any PRIVATE action arising under this part, if any 

7 portion or all of the amount recoverable represents other than the depreciation in value of the subject 

8 security resulting from a part of the prospectus or oral communication not being true or omitting to state 

9 a material fact required to be stated in the prospectus or oral communication or necessary to make the 

1 O statement not misleading, then that portion or amount is not recoverable with respect to the liability of that 

11 person. 

12 

13 NEW SECTION. Section 10. Proportional liability. I 1) For purposes of this section, the following 

14 definitions apply: 

15 la) "Covered person" means: 

16 Ii) a defendant in any private action arising under this title; or 

17 (ii) a defendant in any private action arising under section 11 of the Securities Act of 1933, 15 

18 U.S.C. 77k, who is an outside director of the issuer of the securities that are the subject of the action. 

19 (b) "Outside director" has the meaning given that term by rule or regulation of the securities and 

20 exchange commission. 

21 (2) For the purposes of this section, a covered person knowingly commits a violation of Montana 

22 securities laws: 

23 la) with respect to an action that is based on an untrue statement of material fact or omission of 

24 a material fact necessary to make the statement not misleading, if: 

25 Ii) that covered person makes an untrue statement of a material tact, with actual knowledge that 

26 the representation is false or omits a fact necessary in order to make the statement made not misleading 

27 with actual knowledge that as a result of the omission, one of the material representations of the covered 

28 person is false; 

29 (ii) persons are likely to reasonably rely on that misrepresentation or omission; and 

30 (iii) with respect to an action that is based on any conduct that is not described in subsection 
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(2)(a)(i), the covered person engages in that conduct with actual knowledge of the facts and circumstances 

2 that make the conduct of that covered person a violation of the securities laws. 

3 (3) Reckless conduct by a covered person may not be construed to constitute a knowing 

4 commission of a violation of the securities laws by that covered person. 

5 (4) This section may not be construed to create, affect, or in any manner modify the standard for 

6 liability associated with any action arising under federal securities laws or Montana securities laws. 

7 (5) Any covered person against whom a final judgment is entered in a private action is liable for 

8 damages jointly and severally only if the trier of fact specifically determines that the covered person 

9 knowingly committed a violation of federal securities laws or Montana securities laws. 

10 (6) Except as provided in subsection (5), a covered person against whom a final judgment is entered 

11 in a private action is liable solely for the portion of the judgment that corresponds to the percentage of 

12 responsibility of that covered person as determined under subsection (8). 

13 (7) In any case in which a contractual relationship permits, a covered person that prevails in any 

14 private action may recover the attorney fees and costs of that covered person in connection with the 

15 action. 

16 (8) In any private action, the court shall instruct the jury to answer special interrogatories or, if 

17 there is not a jury, shall make findings with respect to each covered person and each of the other persons 

18 claimed by any of the parties to have caused or contributed to the loss incurred by the plaintiff, including 

19 persons who have entered into settlements with the plaintiff or plaintiffs, concerning: 

20 (a) whether the person violated federal securities laws or Montana securities laws; 

21 (b) the percentage of responsibility of the person, measured as a percentage of the total fault of 

22 all persons who caused or contributed to the loss incurred by the plaintiff; and 

23 (c) whether the person knowingly committed a violation of the securities laws. 

24 (9) The responses to interrogatories or findings, as appropriate, under subsection (8) must specify 

25 the total amount of damages that the plaintiff is entitled to recover and the percentage of responsibility of 

26 each covered person found to have caused or contributed to the loss incurred by the plaintiff or plaintiffs. 

27 ( 10) In determining the percentage of responsibility under this section, the trier of fact shall 

28 consider: 

29 (a) the nature of the conduct of each covered person found to have caused or contributed to the 

30 loss incurred by the plaintiff or plaintiffs; and 
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(bl the nature and extent of the causal relationship between the conduct of each covered person 

2 and the damages incurred by the plaintiff or plaintiffs. 

3 ( 11) Notwithstanding subsection (8), upon a motion that is made not later than 6 months after a 

4 final judgment is entered in any private action, if the court determines that all or part of the share of the 

5 judgment of the covered person is not collectible against that covered person and is also not collectible 

6 against a covered person described in subsection (5), each covered person described in subsection (5) is 

7 liable for the uncollectible share as follows: 

8 (al Each covered person is jointly and severally liable for the uncollectible share if the pia,ntiff 

9 establishes that: 

1 O (ii the plaintiff is an individual whose recoverable damages under the final judgment are equal to 

11 more than 10% of the net worth of the plaintiff; and 

12 (ii) the net worth of the plaintiff is equal to less than $200,000. 

13 (bl With respect to any plaintiff not described in subsection I11 )la), each covered person is liable 

14 for the uncollectible share in proportion to the percentage of responsibility of that covered person, except 

15 that the total liability of a covered person under this subsection 111) lb) may not exceed 50% of the 

16 proportionate share of that covered person, as determined under subsection (8). 

17 1121 For purposes of subsection 1111 net worth must be determined as of the date immediately 

18 preceding the date of the purchase or sale, as applicable,. by the plaintiff of the security that is the subject 

19 of the action and must be equal to the fair market value of assets, minus liabilities, including the net value 

20 of the investments of the plaintiff in real and personal property, including personal residences. 

21 ( 13) The total payments required pursuant to subsection ( 11) may not exceed the amount of the 

22 uncollectible share. 

23 ( 14) A covered person against whom judgment is not collectible is subject to contribution and to 

24 any continuing liability to the plaintiff on the judgment. 

25 ( 15) To the extent that a covered person is required to make an additional payment pursuant to 

26 subsection (11 ), that covered person may recover contribution: 

27 (a) from the covered person originally liable to make the payment; 

28 (b) from any covered person liable jointly and se1verally pursuant to subsection (5); 

29 (c) from any covered person held proportionately liable pursuant to this section who is liable to 

30 make the same payment and has paid less than that person's proportionate share of that payment; or 
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(dl from any other person responsible for the conduct giving rise to the payment that would have 

2 been liable to make the same payment. 

3 ( 16) The standard for allocation of damages under subsections (5) and (6) and the procedure for 

4 reallocation of uncollectible shares under subsection ( 11 l may not be disclosed to members of the Jury. 

5 ( 17) (a) A covered person who settles any private action at any time before a final verdict or 

6 judgment must be discharged from all claims for contribution brought by other persons. Upon entry of the 

7 settlement by the court, the court shall enter a bar order constituting the final discharge of all obligations 

8 to the plaintiff of the settling covered person arising out of the action. The order must bar all future claims 

9 for contribution arising out of the action: 

1 O (il by any person against the settling covered person; and 

11 (ii) by the settling covered person against any person, other than a person whose liability has been 

12 extinguished by the settlement of the settling covered person. 

13 (bl If a covered person enters into a settlement with the plaintiff prior to final verdict or Judgment, 

14 the verdict or judgment must be reduced by the greater of: 

15 (i) an amount that corresponds to the percentage of responsibility of that covered person; or 

16 (ii) the amount paid to the plaintiff by that covered person. 

17 (18) A covered person who becomes jointly and severally liable for damages in any private action 

18 may recover contribution from any other person who, if joined in the original action, would have been liable 

19 for the same damages. A claim for contribution must be determined based on the percentage of 

20 responsibility of the claimant and of each person against whom a claim for contribution is made. 

21 (19) In any private action determining liability, an action for contribution must be brought not later 

22 than 6 months after the entry of a final, nonappealable judgment in the action, except that an action for 

23 contribution brought by a covered person who was required to make an additional payment pursuant to 

24 subsection ( 11 l may be brought not later than 6 months after the date on which the payment was made. 

25 

26 NEW SECTION. Section 11. Construction. [Sections 1 through 1 OJ may not be considered to 

27 create or ratify any implied private right of action or to prevent the commissioner, by rule or regulation, 

28 from restricting or otherwise regulating private actions under Montana securities laws. 

29 

30 Section 12. Section 27-1-702, MCA, Is amended to read: 
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"27-1-702. Comparative negligence -- extent to which contributory negligence bars recovery in 

2 action for damages. Contributory Except as provided in [section 1 Ol. contributory negligence SflaU may not 

3 bar recovery in an action by any person or ms the person's legal representative to recover damages tor 

4 negligence resulting in the death of a person or injury to 9. person or property it 5-lclel=I the negligence was 

5 not greater than the negligence of the person or the combined negligence of all persons against whom 

6 recovery is sought, but any damages allowed SflaU must be diminished in the proportion to the amount of 

7 negligence attributable to the person recovering." 

8 

9 Section 13. Section 27-1-703, MCA, is amended to read: 

1 O "27-1-703. Multiple defendants -- determination of liability. (1) Except as provided in subsections 

11 (2) and (3), whenever the negligence of a party in any action is an issue, each party against whom recovery 

12 may be allowed is jointly and severally liable for the amount that may be awarded to the claimant but has 

13 the right of contribution from any other person whose negligence may have contributed as a proximate 

14 cause to the claimant's injury complained of. 

15 (2) A party whose negligence is determined to be 50% or less of the combined negligence of all 

16 persons described in subsection (4) is severally liable only and is responsible only for the amount of 

17 negligence attributable to that party, except as provided in subsection (3). The remaining parties are jointly 

18 and severally liable for the total less the amount attributable to the claimant. 

19 (31 A party may be jointly liable for all damages caused by the negligence of another if both acted 

20 in concert in contributing to the claimant's damages or if one party acted as an agent of the other. 

21 (4) On motion of any party against whom a claim is asserted for negligence resulting in death or 

22 injury to person or property, any other person whose negligence may have contributed as a proximate 

23 cause to the claimant's injury complained of may be joined as an additional party to the action. For 

24 purposes of determining the percentage of liability attributable to each party whose action contributed to 

25 the claimant's injury eornplained of, the trier of fact shall consider the negligence of the claimant, injured 

26 person, defendants, and third-party defendants. The liability of nonparties, including persons released from 

27 liability by the claimant and persons immune from liability to the claimant, must also be considered by the 

28 trier of fact, as provided in subsection (6). The trier of fact shall apportion the percentage of negligence of 

29 all persons listed in this subsection. Contribution must be proportional to the liability of the parties against 

30 whom recovery 1s allowed. Nothing contained in this section makes any party indispensable pursuant to 
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1 Rule 19, Montana Rules of Civil Procedure. 

2 (5) If for any reason all or part of the contribution from a party liable for contribution cannot be 

3 obtained, each of the other parties shall contribute a proportional part of the unpaid portion of the 

4 noncontributing party's share and may obtain judgment in a pending or subsequent action for contribution 

5 from the noncontributing party. A party found to be 50% or less negligent for the in1ury complained of is 

6 liable for contribution under this section only up to the percentage of negligence attributed to that party. 

7 (6) (a) In an action based on negligence, a defendant may assert as a defense that the damages 

8 of the claimant were caused in full or in part by a nonparty, which may be referred to as a nonparty 

9 defense. 

1 0 (b) In determining the percentage of liability attributable to persons who are parties to the action, 

11 the trier of fact shall consider the negligence of nonparties, including persons released from liability by the 

12 claimant and persons immune from liability to the claimant, if a nonparty defense is properly asserted in 

13 accordance with this subsection (6). A finding of negligence of a non party is not a presumptive or 

14 conclusive finding as to that nonparty for purposes of a prior or subsequent action involving that non party. 

15 (c) The burden of proof as to a nonparty's liability is on the defendant or defendants who 

16 affirmatively plead the nonparty defense, but this subsection (6) does not relieve the claimant of the burden 

17 of proving that negligence on the part of the defendant or defendants contributed as a proximate cause to 

18 the injury of the claimant or alter other proof requirements. 

19 (d) A nonparty defense must be affirmatively pleaded as a part of the answer. A defendant who 

20 gains actual knowledge of a nonparty defense after the filing of that defendant's answer may plead the 

21 defense with reasonable promptness, as determined by the trial court, in a manner that is consistent with: 

22 (i) giving the defendant a reasonable opportunity to discover the existence of a nonparty defense; 

23 (ii) giving the claimant a reasonable opportunity to defend against a nonparty defense; and 

24 (iii) giving the claimant a reasonable opportunity, if appropriate, to add the nonparty as an additional 

25 defendant to the action before the expiration of the period of limitation applicable to the claim. However, 

26 this subsection (iii) does not extend the period of limitation or revive the action if the period of limitation 

27 · has expired. 

28 (e) If a defendant asserts a nonparty defense, the defendant shall notify each nonparty who the 

29 defendant alleges caused the claimant's in1uries. in whoie or in part. Notification must be made by mailing 

30 the defendant's answer to each nonpany at the nonparty's last-known address by certified mail, return 
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3 

receipt requested. 

(71 The provisions of this section do not apply to [section 1 OJ." 

SB0382.02 

4 NEW SECTION. Section 14. Codification instruction. [Sections 1 through 11] are intended to be 

5 codified as an integral part uf -<itle 30, chapter 10, part], and the provisions of Title 30, chapter 10, part 

6 3, apply to [sections 1 through 11 I. 

7 

8 NEW SECTION. SECTION 15. SEVERABILITY. IF A PART OF [THIS ACT] IS INVALID, ALL VALID 

9 PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT IF A PART OF [THIS ACT] 

10 IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID 

11 APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS. 

12 

13 

14 

NEW SECTION. Section 16. Effective date. [This act] is effective on passage and approval. 

-END-
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SENATE BILL NO. 382 

INTRODUCED BY HARP 

SB0382.03 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING PRIVATE SECURITIES LITIGATION 

5 LAWS; ESTABLISHING REQUIREMENTS FOR SECURITIES FRAUD ACTIONS; PROVIDING SANCTIONS FOR 

6 ABUSIVE LITIGATION; LIMITING DAMAGES; CREATING A SAFE HARBOR FOR FORWARD-LOOKING 

7 STATEMENTS; R!iGUbATING JOINT AND SP/!iR,l\b bl/\BlblTY; Rl!GUbATING GO~ITRIBUTION AMO~IG 

8 PARTll!S i;ou~m TO Be JOINTbY AND Sl!Vl!RAbLY blABLI!; AMl!~IDING Sl!GTIONS 27 1 702 A~m 

9 27 1 70:3, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 NEW SECTION. Section 1. Requirements for securities fraud actions -- DEFINITION. ( 1) In any 

14 private action arising under this part, if the plaintiff alleges that the defendant made an untrue statement 

15 or omitted a material fact necessary in order to make the statements made, in light of the circumstances 

16 in which they were made, not misleading, the complaint must specify each statement alleged to have been 

17 misleading and the reason or reasons why the statement is misleading. If an allegation regarding the 

18 statement or omission is made on information and belief, the complaint must state with particularity all facts 

19 on which that belief is based. 

20 (2) In any private action arising under this part in which the plaintiff may recover money damages 

21 only on proof that the defendant acted with a particular state of mind, the complaint must, with respect 

22 to each act or omission alleged to violate this part, state with particularity facts giving rise to a strong 

23 inference that the defendant acted with the required state of mind. 

24 (3) In any private action arising under this part, the court shall on the motion of any defendant, 

25 dismiss the complaint if the requirements of subsections ( 1) and (2) are not met. 

26 (4) (a) In any private action arising under this part, all discovery and other proceedings must be 

27 stayed during the pendency of any motion to dismiss unless the court finds, upon the motion of any party, 

28 that particularized disc;overy is necessary to preserve evidence or to prevent undue prejudice to that party. 

29 (b) During the pendency of any stay of discovery pursuant to this subsection (4), unless otherwise 

30 ordered by the court, any party to the action with actual notice of the allegations contained in the complaint 
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shall treat all documents, data compilations, including electronically recorded or stored data, and tangible 

2 objects that are in the custody or control of the party and that are relevant to the allegations as if they were 

3 the subject of a continuing request for production of documents from an opposing party under the Montana 

4 Rules of Civil Procedure. 

5 (5) A party aggrieved by the willful failure of an opposing party to comply with subsection (4) may 

6 apply to the court for an order awarding appropriate sanctions. 

7 (6) In any private action arising under this part, the plaintiff has the burden of proving that the act 

8 or omission of the defendant alleged to violate this title caused the loss for which the plaintiff seeks to 

9 recover damages. 

10 (7) AS USED IN (SECTIONS 1 THROUGH 9), "PRIVATE ACTION ARISING UNDER THIS PART" 

11 MEANS AN ACTION AGAINST A PERSON REFERRED TO IN [SECTION 5(2)]. 

12 

13 NEW SECTION. Section 2. Sanctions. (1) In any private action arising under this part, upon final 

14 adjudication of the action, the court shall include in the record specific findings regarding compliance by 

1 5 each party and each attorney representing any party with each requirement of Rule 11 of the Montana 

16 Rules of Civil Procedure as to any complaint, responsive pleading, or dispositive motion. 

17 (2) If the court makes a finding under subsection { 1) that a party or attorney violated any 

18 requirement of Rule 11 of the Montana Rules of Civil Procedure as to any complaint, responsive pleading, 

19 or dispositive motion, the court shall impose sanctions on the party or attorney in accordance with Rule 

20 11. Prior to making a finding that any party or attorney has violated Rule 11, the court shall give the party 

21 or attorney notice and an opportunity to respond. 

22 (3) {a) Subject to subsections {3)(b) and (3)(c), for the purposes of subsection (2), the court shall 

23 adopt a presumption that the appropriate sanction: 

24 (i) for failure of any responsive pleading or dispositive motion to comply with any requirement of 

25 Rule 11 is an award to the opposing party of the reasonable attorney fees and other expenses incurred as 

26 a direct result of the violation; and 

27 (ii) for substantial failure of any complaint to comply with any requirement of Rule 11 is an award 

28 to the opposing party of the reasonable attorney fees and other expenses incurred in the action. 

29 (b) The presumption described in subsection {3)(a) may be rebutted only upon proof by the party 

30 or attorney against whom sanctions are to be imposed that: 

~
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1 (i) the award of attorney fees and other expenses will impose an unreasonable burden on that party 

2 or attorney and would be unjust and the failure to make an award would not impose a greater burden on 

3 the party in whose favor sanctions are to be imposed; or 

4 (ii) the violation of Rule 11 was de minimis. 

5 (c) If the party or attorney against whom sanctions are to be. imposed meets its burden under 

6 subsection (3)(b), the court shall award the sanctions that the court considers appropriate pursuant to Rule 

7 11. 

8 

9 NEW SECTION. Section 3. Defendant's right to written interrogatories. In any private action 

10 arising under this part in which the plaintiff may recover money damages, the court shall, when requested 

11 by a defendant, submit to the jury a written interrogatory on the issue of each defendant's state of mind 

12 at the time the alleged violation occurred. 

13 

14 NEW SECTION. Section 4. Limitation on damages. ( 1) The provisions of this section limit any 

15 damages otherwise available under this part. 

16 (2) Except as provided in subsection (3), in any private action arising under this part in which the 

1 7 plaintiff seeks to establish damages by reference to the market price of a security that is traded in a national 

18 securities market, the award of damages to the plaintiff may not exceed the difference between the 

19 purchase or sale price paid or received, as appropriate, by the plaintiff for the subject security and the mean 

20 trading price of that security during the 90-day period beginning on the date on which the information 

21 correcting the misstatement or omission that is the basis for the action is disseminated to the market. 

22 (3) In any private action arising under this part in which the plaintiff seeks to establish damages by 

23 reference to the market price of a security THAT IS TRADED ON A NATIONAL SECURITIES MARKET, if 

24 the plaintiff sells or repurchases the subject security prior to the expiration of the 90-day period described 

25 in subsection (2), the plaintiff's damages may not exceed the difference between the purchase or sale price 

26 paid or received, as appropriate, by the plaintiff for the security and the mean trading price of the security 

27 during the period beginning immediately after dissemination of information correcting the misstatement or 

28 omission and ending on the date on which the plaintiff sells or repurchases the security. 

29 (4) For purposes of this section, the mean trading price of a security must be an average of the daily 

30 trading price of that security, determined as of the close of the market each day during the 90-day period 
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referred to in subsection (2). 

2 

3 NEW SECTION. Section 5. Applicability of safe harbor for forward-looking statements. ( 11 For 

4 the purposes of this section, the following definitions apply: 

5 (a) "Forward-looking statement" means: 

6 (i) a statement containing a projection of revenue; income per share, including income loss; 

7 earnings per share, including earnings loss; capital expenditures; dividends; capital structure; or other 

8 financial items; 

9 (ii) a statement of the plans and objectives of management for future operations, including plans 

1 O or objectives relating to the products or services of the issuer; 

11 (iii) a statement of future economic performance, including any statement contained in a discussion 

12 and analysis of financial condition by the management or in the results of operations; 

13 (iv) any statement of the assumptions underlying or relating to any statement described in 

14 subsection (1 )(a)(i), (1 ){a){ii). or (1 ){a){iii); 

15 (v) any report issued by an outside reviewer retained by an issuer, to the extent that the report 

16 assesses a forward-looking statement made by the issuer; or 

1 7 (vi) a statement containing a projection or estimate of other items as may be specified by rule or 

1 8 regulation of the commissioner. 

19 (b) "Going private transaction" has the meaning given that term under the rules or regulations of 

20 the United States securities and exchange commission issued pursuant to section 1 3(e) of the Securities 

21 Exchange Act of 1934, 15 U.S.C. 78m(e). 

22 le) "Investment company" has the same meaning as in section 3(a) of the federal Investment 

23 Company Act of 1940, 15 U.S.C. 80a-3(a). 

24 (D) (I) "ISSUER" HAS THE MEANING PROVIDED IN 30-10-103. 

25 (11) THE TERM DOES NOT INCLUDE A BROKER-DEALER AS DEFINED IN 30-10-103. 

26 Mill "Penny stock" has the same meaning as in section 3(a)(51) of the Securities Exchange Act 

27 of 1934, 15 U.S.C. 78c(a)(51 ), and the rules and regulations or orders issued pursuant to that section. 

28 WtiEl "Person acting on behalf of an issuer" means an officer, director, or employee of the issuer. 

29 ffiill.l. The terms "blank check company", "direct participation investment program", "executive 

30 officer of an entity", "limited liability company", "partnership", and "rollup transaction" have the meanings 
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1 given those terms by rule or regulation of the commissioner. 

2 (2) This section applies only to a forward-looking statement made by: 

3 (a) an issuer that, at the time that the statement is made, is subject to the reporting requirements 

4 of section (13)(a) or (15)(d) of the Securities Exchange Act of 1934, 15 U.S.C. 78m(a) or 15 U.S.C. 

5 78o(d); 

6 (b) a person acting on behalf of an issuer subject to the provisions of subsection (2)(a); 

7 (cl an outside reviewer retained by an issuer subject to the provisions of subsection (2)(a) making 

8 a statement on behalf of that issuer; or 

9 (d) an underwriter, with respect to information provided by an issuer subject to the provisions of 

10 subsection (2)(a) or information derived from information provided by that issuer. 

11 (3) Except to the extent otherwise specifically provided by rule, regulation, or order of the 

12 securities and exchange commission, this section does not apply to a forward-looking statement: 

13 (a) that is made with respect to the business or operations of the issuer, if the issuer: 

14 (i) during the 3-year period preceding the date on which the statement was first made: 

15 (A) was convicted of any felony or misdemeanor described in section 15(b)(4)(8)(i) through (iv) of 

16 the Securities Exchange Act of 1934, 15 U.S.C. 78o(b)(4)(8), or was convicted under 30-10-306; 

17 (B) has been made the subject of a judicial or administrative decree or order arising out of a 

18 governmental action that: 

19 (I) prohibits future violations of the antifraud provisions of state or federal securities laws; 

20 (II) requires that the issuer cease and desist from violating the antifraud provisions of state or federal 

21 securities laws; or 

22 (Ill) determines that the issuer violated the antifraud provisions of state or federal securities laws; 

23 (ii) makes the forward-looking statement in connection with an offering of securities by a blank 

24 check company; 

25 (iii) issues penny stock; 

26 (iv) makes the forward-looking statement in connection with a rollup transaction; or 

27 (v) makes the forward-looking statement in connection with a going private transaction; or 

28 (b) that is: 

29 (i) included in a financial statement prepared in accordance with generally accepted accounting 

30 principles; 
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{ii) contained in a registration statement of, or otherwise issued by, an investment company; 

2 {iii) made in connection with a tender offer; 

3 {iv) made in connection with an initial public offering; 

4 {v) made in connection with an offering by, or relating to the operations of, a partnership, a limited 

5 liability company, or a direct participation investment program; or 

6 {vi) made in a disclosure of beneficial ownership in a report required to be filed with the United 

7 States securities and exchange commission pursuant to section 13(d) of the Securities Exchange Act of 

8 1934, 15 U.S.C. 78m(d). 

9 (4) .(Af Except as provided in subsection (3), in any private action arising under this part that is 

1 0 based on an untrue statement of a material fact or omission of a material fact necessary to make the 

11 statement not misleading, a person referred to in subsection (2) is not liable with respect to any 

12 forward-looking statement, whether written or oral, if and to the extent that: 

13 fa+ill the forward-looking statement is identified as a forward-looking statement and is accompanied 

14 by meaningful cautionary statements identifying important factors that could cause actual results to differ 

15 materially from those in the forward-looking statement or is immaterial; or 

16 fDH!!l the plaintiff fails to prove that the forward-looking statement: 

17 fij._(Af if made by a natural person, was made with actual knowledge by that person that the 

18 statement was false or misleading; or 

19 tii+.lfil if made by a business entity, was made by or with the approval of an executive officer of that 

20 entity and made or approved by that officer with actual knowledge by that officer that the statement was 

21 false or misleading. 

22 {&}.lfil In the case of an oral forward-looking statement made by an issuer that is subject to the 

23 reporting requirements of section 13(a) or section 15(d) of the Securities Exchange Act of 1934, 15 U.S.C. 

24 78m(a) or 15 U.S.C. 78o(d) or by a person acting on behalf of the issuer, the requirement in subsection 

25 {4)(a) must be considered satisfied under the following circumstances: 

26 fa+ill if the oral forward-looking statement is accompanied by a cautionary statement that the 

27 particular oral statement is a forward-looking statement and that the actual results could differ materially 

28 from those projected in the forward-looking statement; and 

29 fDt.--fiJ.illl if the oral forward-looking statement is accompanied by an oral statement that additional 

30 information concerning factors that could cause actual results to differ materially from those in the 
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1 forward-looking statement is contained in a readily available written document or portion of the written 

2 document; 

3 WJ.l!!Uf the accompanying oral statement referred to in subsection (a)(b)(il (4)1B)(II) identifies the 

4 document or portion of the document that contains the additional information about those factors relating 

5 to the forward-looking statement; and 

6 {-iiiJ-illQJE the information contained in that written document is a cautionary statement that satisfies 

7 the standard established in subsection (4)(a). 

8 ™19 Any document filed with the commissioner or with the securities and exchange commission 

9 or generally disseminated must be considered to be readily available for purposes of this section. 

10 ill This section does not impose upon any person a duty to update a forward-looking statement. 

11 R-Hfil On any motion to dismiss based on subsection (4)(a), the court shall consider: 

12 (a) any statement cited in the complaint; and 

13 (b) any cautionary statement accompanying the forward-looking statement that is not subject to 

14 material dispute and that is cited by the defendant. 

15 ~ill In any private action arising under this part, the court shall stay discovery, other than 

16 discovery that is specifically directed to the applicability of the exemption provided for in this section, 

17 during the pendency of any motion by a defendant for summary judgment that is based on the grounds 

18 that: 

19 (a) the statement or omission upon which the complaint is based is a forward-looking statement 

20 within the meaning of this section; and 

21 (bl the exemption provided for in this section precludes a claim for relief. 

22 

23 NEW SECTION. Section 6. Prohibition of referral fees. A broker, dealer, or person associated with 

24 a broker or dealer, may not solicit or accept, directly or indirectly, remuneration for assisting an attorney 

25 in obtaining the representation of any person in any private action under this part or under the Securities 

26 Act of 1933, 15 U.S.C. 77a, et seq. 

27 

28 

29 

30 

NEW SECTION. Seetien 7. P,elliai~eR ef aHerRe'J' feeo ffem dioge,gemeRt fl:IRde. Eirnept as 

etl:lerwise erelereel by tl:le eeblrt bl1!0A FRetieA B'f tl:le eemFRissieAer er, iA tl:le ease ef aA aelFRiAistrati·,e 

aetieA, as etl:lerwise erElereEI e~· tl:le eemmissieAer, fblAEls EliSfl0Ff!BEl as tAe resbtlt ef aA aetieA erauf!ht ey 
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2 

3 

tho eBfflR'1issisAer er as a result ef aAy aeiffliAistrati 1,1e aatieA Ala•; Aat Be eistriButeei as pa'fR'10At for aHomey 

fees er ei.peRses iReurreel sy pri\late panies seeltiRg distrisutien ef the disgorged funds. 

4 NEW SECTION. Section 7. Prosecution of persons aiding violations. For purposes of any action 

5 brought by the commissioner under 30-10-304, 30-10-305, or 30-10-306, for violations of 30-10-301 

6 through 30-10-303, any person that knowingly provides substantial assistance to another person in 

7 violation of a provision of this part or of any rule or regulation issued under this part must be considered 

8 to be in violation of that provision to the same extent as the person to whom the assistance is provided. 

9 

10 NEW SECTION. Section 8. Loss causation. In any PRIVATE action arising under this part, if any 

11 portion or all of the amount recoverable represents other than the depreciation in value of the subject 

1 2 security resulting from a part of the prospectus or oral communication not being true or omitting to state 

1 3 a material fact required to be stated in the prospectus or oral communication or necessary to make the 

14 statement not misleading, then that portion or amount is not recoverable with respect to the liability of that 

15 person. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

~ll!W Gl!CTIO~I. Seotion 1Q. PFO!ieFtional liallilit)'. 111 Fer purpesos of tRis seotion, tRe following 

eiefiRitiSAS apply: 

(al "CoYoree porsen" R'1SaAs: 

Ii) a eefeAdant iR any pri•,ate aotien arising uRdor tRis title; er 

(iii a dofondaAt in aA•; pri11ate aetieA arising under seetieR 11 ef the Geeuritios Aet ef 1933, 1 e 
U.6.C. 77k, ,YRB is an eutsiele eireeler ef tRe issuer ef tRe seeurities tRat are tRe susjeet ef tRe aetieR. 

(Bl "Outside eireoter" Ras tRe R'1eaniAg gi·,·en tRat terR'1 13•; rule er regulatien ef tRe seeurities aAei 

Bl!BRBAge 00FAR'1issien. 

(21 Fer tRe purposes ef tRis seetien, a aeYered perseA knewingl•; OBR'1R'1its a Yielatien ef MeAtaAa 

sO01::1Fitios la•ns: 

(al ·,•,·itR respoot ta an aetien tRat is eased en an untrue stateR'1ent ef R'1aterial fast er eR'1issieA ef 

a R'1aterial fast neeessaP; ta mal1e the stateR'1ent net misleading, if: 

Iii tRat ee·,ered persen R'1akes an untn,.10 statement ef a R'1aterial faet, with aetual knewleege tRat 

the representation is false er BR'1its a faet AeeessaP; in ereer te R'1ake tRe statement maee net R'1isleadiAg 
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1 ,,.,,itR aetual l(AOwlaege tRat as a Fesult of tRe eA'lissioA, ORB of tRo FAaterial reprnseAtatieAs of tRo eeveree 

2 perseA is false; 

3 {iil perseAs are lil1el-,· to roaseAabl'y· Fely OR tRat A'lisroproseAtatieA er eA'lissieA; amJ 

4 (iii) witR respeot to aA aotieA tRat is basea OR aAy oeAduot tRat is Rot doseribea iA subseetieA 

5 12l{a)lil, tAO OOYOFO!l PBFSOA OAgages iA tt=lat OOA!lUGt witR aetual l(A0Wledge of tRO facts aAd OiFOUA'lStaAees 

6 tt=lat A'lOl(e tRe oeAduot of tRat ee·reFed peFseA a ·,1ielatieA of tRe seeurities laws. 

7 (6) Roel(less OOAd1c1ot b't• a BOYOrea perseA A'lay AOt be eoAstr1c1ed to 60AStitlclte a l(AOWiAg 

8 eoA'lA'lissioA of a violation of tAe soe1c1ritios laws b·y tRat severed porseA. 

9 {4) TRis seotioA FAay Rot be e0Astr1c1od to ereate, affost, or iA aA'f A'laAAer A'ledify tt=lo staAdara far 

1 o liability assaaiatea witR aAy aotioA arisiAg 1c1Ader feaornl see1c1rities laws er MeAtaAa see1c1rities la·,.,·s. 

11 le) AA'; ee,·erea person agaiAst WAOA'l a final j1c1dgA'10At is entered in a private aetion is liable for 

12 eaA'lages jeintl'( ana severally eAI',' if tRo trier of foot speeifieally aeterA'lines tRat tAe oe,·erea person 

13 l(newingl·r ooA1FAittea a vielatieA of federal see1c1rities laws or Montana oeeurities laws. 

14 (6) Ei1eept as proYiaed iA s1c1bseotien le), a ee·rered person against wAoA'l a fiAal judgA'lent is enterea 

15 in a priYato aotion is liable solel',' for tRe peFtion of tt=lo j1c1dgA'leAt tt=lat eorrosponas to tRe pereentage of 

16 responsibility of tRat eeverod person as deterrniAed 1c1naer s1c1bseetion (81. 

1 7 (7) IA aAy ease iA WRiOR a OOAtraetual relationsRi13 l30FA'lits, a OOYeroa POFSOA tRat prevails iR ari·; 

18 priYate astien A'la~· reee"'er tRe attemey fees and easts of tRat eoverea person in eonneetien witt=I tRe 

19 aetion. 

20 (81 IA any private aetien, tAe eeurt &Rall iAstruet tRe j1c1Fy to answer spoeial iAterregateries er, if 

21 tRere io riot a j1c1ry, sRall make fiAeirigs witR respeet to eaeR oeYerea person and eaeR of tRe etRer persoAs 

22 olairnea b~ any of tAo parties to RaYe eausea OF eontributod to tRe less iABUFFOtl by tAe plairitiff, iAeluaing 

23 porseAs wAe Rave entorea into sottleA'leAts witA tAe 1;1laintiff er plaintiffs, ooneoming: 

24 (a) wRotAor tAe person violated feaoral seeurities laws or MoAtaAa soeurities laws; 

25 (b) tAe pereentage of respensieility of tRe perseA, A'leasured as a peFeentago of tAo total fault of 

26 all persons wRe eaused or eentfibuted to tRe less iAe1c1rrea B'( tRe plaintiff; and 

27 (e) WROtROF tRO persoA kAowingl~· OOA'lA'litted a ·,iolatioA of tRO s_eeurities laws. 

28 {Q) TRB res13onses to iAtOFFogatOFios er fiAdings, as appFOf3riato, lclAder sueseetien (8) A'lUSt Sj;IBSify 

29 tRe total aA'lount of damages tAat tRe plaiAtiff is entitles to reoe·rer and tRe 13oroontage of Fespensibilit'( of 

30 BOOR 00'/8F88 pOFSOA fouAd to ha·re oausea OF OOAtFieutea to tRO less ineuFFOd b'( tRe plaintiff OF 13laintiffs. 
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( 1 O) In eetem=,inin§ tl:le pereenta§e ef responsieiliW uneer tl:lis seetion, the trier of fast shall 

2 eensider: 

3 (al the nature of tl:le senduot of eaol:I eoverea person found to J:\a•,•o oaused er eentrieuted to tl:le 

4 less ineurreEI e•r the plaintiff or plaintiffs; anEI 

5 (el the nature anEI 011tent of the eausal relationship Between t"1o oenauet of eaeh eeverea person 

6 an El the daFAO§BS ineurreEI ey the plaintiff or plaintiffs. 

7 1111 Netwithstandin§ suesoetion (8), upon a FAetien that is FAaEle net later than e months after a 

8 final juEl§mont is entered in an•r pri•.,ate aetien, if the eeurt determines that all er part ef the share of the 

9 jud§FAent of tho eeverea person is net eelleetiBle a§ainst that eo¥ored person anEI is also net eelleetiele 

1 O a§ainst a se¥oreEI 13orsen dosorieeEI in sueseotien (el, oaoh severed persen deserieed in suesoetien (ii) is 

11 liaBle for tl=ie 1:JnoolleetiBle share as fellows: 

12 (a) ~asl:1 ee¥orod person is jointly ana severallv liaele for tl:10 unoellootiblo sl=iaro if tl=ie plaintiff 

13 establisl=ies that: 

14 (i) the plaintiff is an individual wl=ieso reeoveraelo dama§OS under the final jud§ment are 01;11:101 to 

15 FA ere tl=ian 10% of tl:1O net worth ef the plaintiff; and 

16 (ii) the not wertl:1 ef the plaintiff is equal te less tl=ian $200,000. 

17 (el Witl:1 respeet to any plaintiff net doseribea in suBseotien (11 )(al, oaol:1 eovored person is liaBlo 

18 for tho unoellootielo sl=iare in proportion to tl:10 pereonta§o ef respensibility ef tAat ee¥ered persen, O11eopt 

19 t"1at the tetal liability ef a eeYoreEI porsen 1:Jnder tl=iis subseetien ( 11 )(e) may net eneeed e0% ef tAe 

20 13repertienate share ef t1=1at eeYered persen, as determined under s1:Jbseetien (8). 

21 ( 12) Fer purpeses ef 61:Jbseetien ( 11) not wortl:1 ml:lst be aetermined as of tho Elate immediately 

22 prneedin§ tho date of tl:10 13urel=1ase er sale, as ap131ioal31e, 13'( t"1e 13laintiff ef tl:1O seeurit·, that is tl=ie s1:Jejeot 

23 ef ti:le aetien anEI FAUst BB eq1:Jal te tl:10 fair market •Jalue of assets, minus liabilities, inel1:JElin§ tl=ie net value 

24 of tAo in~•estmonts ef tl=ie 13laintilf in real and 13ersenal 13re13ert•,, inel1:Jdin11 13ersenal residenees. 

25 11 ,I) TJ:\e total 13ayments req1:Jired f31:JFS1:Jant te S1:Jeseetien ( 11) ma•,r not o,1oeeEI tl:10 arne1:Jnt of the 

26 unoolleetible share. 

27 ( 14) A eo•,erea 13orson a!jainst 'A'RBFA jl:ld!jment is net eelleetiele is s1:Jejeet te eontributien and te 

28 an•r eontin1:JiR!! liaeility te tAe 13laintin on tl=ie jud§ment. 

29 ( 1 el Te tl=ie entent tl=iat a ee~•ered 11ersoR is req1:JiFed te make aR additioRal lla'J'lfleRt 13uFs1:Jant to 

30 s1:Jeseetion (11 ), tl=iat eevered 13orsen FAB'r reoo•Jer eentribl:ltien: 

CLeglsl!"ive 
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1 (al fFeFA the ee¥erna peFseA eFi!!iAalliy liaele te make the pa'(A'leAt; 

2 (e) fFeA'l aAy eevoroa peFseA liaele jeiAtly aAEl so¥oFally puFsuaAt to suesoetioA (el; 

3 (el freFA aAy eevorea persoA hale preportioAately liaele pursuaAt to this seotioA who is liable to 

4 FAake tAe saFAe pa1(FA8At aAEl has paia less thaA that perseA's propertioAate share et that pa','FABAt; or 

5 (ell froFA aAJ' other perseA rospoAsil3Io fer the eoAEl1,JOt !!i¥iA!! rise to tho pa'(A'lBAt that weulel ha~•e 

6 13eoA liaele ta A'lal~o the SOFAO payFABAt. 

7 ( 16) The staAeara for alloeatioA of elaFAa§es uAaer sul3seotioAs (el aAa {6) aAa the proeedure fer 

8 reallooatieA of 1,meollootiele shares UAaer sul3soetioA (11) A'lB'( Rat 13e eliseloseel to A'leFAeers of the jury. 

9 { 17) (al A ee•terea persoA who settles BA'f pri•,ate aetioA at BA',' tiFAo eefoFe a fiAal voreliet er 

10 jud§FAOAt FAust 13e elisehar§BS tram all elaims fer oeAtributieA 13rou!jht 13y other parse As. UpoA oAtFy ef the 

11 settleFABAt BY the oourt, the eeurt shall BAter a 13ar ereleF 98AStitutiA!! the fiAal diSBABF§B et all eeli§atiBAS 

12 ta the plaiAtiff ef tho settliA!! eevereel peFSBA arisiR!! eut ef the aetioR. The ereler FAust ear all future elaiA'ls 

13 fer ooRtrieutioR arisiA!! eut ef tl:le aoti1:rn: 

14 (ii B',' BAY perseR O§BiASt tAO settliR§ oavoreel perseR; BREI 

15 {ii) 13¥ the settliA!! 99'{9reel persoA B!!OiASt BR',' persoA, ether tABA a persoR .,..,hose lial3ility has beeR 

16 oKtiA!!Uis/:leel ey tl:le sottlomeRt ef the sottliAg ee·10rod perseA. 

17 (el If a eeveroel persaA oRters iRto a sottloFAoAt with tho plaiRtiff prior ta fiAal ¥eraiet er jud§FABAt, 

18 the vereliet er jud§FAOAt FAust 13e reelueed Bl' the 9roat0r ef: 

19 (i) aR aFAouAt tl:lat eeFrespoAds ta Hie pereeAta!Je ef respeRsibilit'( ef that oa•;ered perseA; er 

20 (ii) tAe aFflBUAt paid to tho plaiAtiff 131· that oe•,·orod poFSBA, 

21 ( 18) A OOYBFOEI persaR who B099A'l96 jeiRtl'; aRa SBYOFBll'f liable fer ElaFAB§OS iA BAY pFi•;ate aetiBR 

22 FABY reooYer OOAtFibutieA freFA BR'J' eH1er perseA 'h1he, if jeiABd iA the eri!jiAal aetieA, would ha·,·o BBOA liaelo 

23 fer the saFAo daFAa!JBS. /\ elaiFA faF ooRtrieutieA FAust 130 eletermiAeel easeel eA the peroeAta§e et 

24 respeAsieility af the olaiFAaAt aAEI ef eaeh peroeA a9aiAst whoFA a elaiFA fer eeAtrieutieA is FAaae. 

25 ( 1 Ol IA aAy pfi',ate aetieA deterFAiAiA!l liaeilit•,', aR aetieA fer ooAtributieR FAust 00 eraugAt Rat later 

26 tRaR 6 A'lSRtAo a~ter tRe eAtry et a fiAal, ABAappealaele j1:Jel9FAeAt iA tl=le aetieA, e11eept that aA aetieA fer 

27 eeAtFieutieA 13reu9ht ey a ee•,erea perseA whe was reeiuired te make aR aelelitieRal pa','FA8At purouaAt ta 

28 sueseetieR ( 11) may 13e ereu!!ht Rot later thaR 6 A'leAths a~ter the date BR whieA tl=lo pa'(FABRt was maae. 

29 

30 NEW SECTION. Section 9. Construction. [Sections 1 through +G ft] may not be considered to 

· L '/alive 
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create or ratify any implied private right of action or to prevent the commissioner, by rule or regulation, 

2 from restricting or otherwise regulating private actions under Montana securities laws. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SeotieR 12. eeetien 27 1 702, MC.O,, is amended te read: 

"27 1 702. Gompa,ati..,e RegligeRee e11teRt te whioh OORtFil:111te,y negligenoe ea,s ,eoe..,e,y iR 

aotieR fer damages. Gentrill1:1tery Eueeet as ereYiElee in (seetion 1 OJ, eontrill1:1ter'f' negligenoe shall™ not 

ear reoovery in an aotion B'f an1• person er his tho eorsen's legal ropresontafr;o to reoo~•er dan,agos for 

negligonoe res1:1lting in the death of a eerson or inj1:1P; to a person or property if s1,1oh the negligeneo was 

net greater ti'lan the nogligenoe ef tho persen er the oen,llined negligonoe of all persons against when, 

reeovery is se1,1ght, B1:1t an1• ean,ages allowed shall ffi..!;!Q! BO din,inishod in the proportion te tho aFA01,1nt of 

negligeneo attrill1,1talllo to tho person roeo•;ering." 

Seetien 13. Seotion 27 1 703, MG/\, is aFAendoe to reaEI: 

"27 1 703. M1:1ltiple defendants Elete,minatien ef liaeilit'f. ( 1 l E11oopt as preYieoe in s1,1Bseetions 

(2) ana (3), whene•;er the negligonee of a party in any aetien is an iss1,10, eaeh party against wheFA reeover',' 

n,ay Bo allewoa is jointly ane so1;orall1,1 liaBlo for tho aFA01,1nt that FRa)' BO awaraoEI to the elaimant B1,1t has 

tho right of eontriB1,1tion froFA any ether person whoso nogligonoo FAa',' have eentrilmteEI as a proiEiFAate 

ea1,1se te tho elaiFRant' s inj1:1ry eoFRplainoe ef. 

(2) A part'( whese negligonoo is aotorFRinee ta Ile ii0% er less ef tho ooFABinee negligonee ef all 

J')ersons dosorilleEI in s1,11lsootion (4) is so1;orall•t liaBlo 0nl1• ane is rospensilllo onl 1; for the amo1:1nt of 

negligonoe attrill1:1talll0 to that partv, 0110opt as provided in s1:1Bsootien (3). Tho roFRaining parties are jointly 

ane so•;erallv liallle fer tho total less tho aFR01,1nt attrill1:1taBlo to tho olaiFRant. 

(3) A J')art•,· FRav Ile jointl•; liaBle fer all ean=tages oa1,1see B'f tho negligonoo ef another if Both aeteEI 

in eonoort in oontrill1:1ting te tl=lo olaiFAant's ElaFRagos or if one party aotoe as an agent ef tho other. 

(4) Gn FRotion ef any party against whon=t a olaiffi is assortoEI fer negligonoe ros1,1lting in eoath or 

inj1,1ry to person or preportit, an•,• ether porsen wl=loso ne!lligonoe Rlay ha~•o oontriB1,1tod as a prnniRlate 

oa1,1so te tl=lo elaiRlant's inj1,1ry oernplainoa of FRO)' BO jeinod as an aeElitienal part>; to tho aetien. For 

purJ3oses ef deterFRiniAg tho poreentage ef liaeility attriB1:1taBlo te eaol=I party wl=leso aotien oontriB1,1tee to 

tho olaiFRant's inj1,1r>f oeRlplainea ef, tho trier ef faot shall oonsieer the nogligonoo ef the elaiFRant, inj1,1ree 

J')erson, eefeAeants, and thire party eefenElants. Tl=le liallility ef nonJ3artios, inol1,1eling persens releases fren, 

(Leglsl!f'/Ve 
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liability by tRO elaiFRaRt BAB J;IOFSORS iFRFRUR8 fFOFR liability to tl:io elaiFRaRt, FFIUSt also be OORSiBOFOB b•, tl:io 

2 trier of taet, as flFeviBOB in subseotieR 16). TRe trier of faet sl:iall BflflOFtioA tRe pereeAta!Je of Ae!Jli!JeAee of 

3 all persons listeB iA tl:iis subseetieA. GeAtributieA FRust be prepertioAal te the lial:lility ef the 1=1arties a§aiAst 

4 wheFR reoeverir is all0 1,.1ed. ~lethiR!J eoRtaineB iA this seetioA FAal10s an•,• party iABisf)ensable flursuaAt te 

5 Rulo 1 Q, MeAtaAa Rules ef Civil FlroooBure. 

6 (e) If for aAy reasoA all er 1=1art of the eoAtril:lutioR from a f)art·r liable for eontribution eannot be 

7 obtaiRee, eaeh of tho other 1=1arties shall eeAtribute a f)ro13ortional 13art of the UAf)aiB 13ortien of the 

8 AOAOOAtributin!J 1=1arty' S sRare BAB FRay obtaiR jUB!Jment iA a f30ABiA!J OF subSOE1UORt aotieA fer 60Atribution 

9 from the Aenoentri13utiR€) 1=1arty. /\ 13orty fBUAB to be 6Q% or less negligoAt for tho injur>y• oem13laiAoe ef is 

10 liaelo for eoRtrieutioA umler this seetion onl•r u1=1 to tho 13eroentago of Re!Jli!JeAee attributed to that r:iorty. 

11 (6) la) IA aA aetien based on AO!Jli!JOAoe, a eefeReant may assert as a Befenso that the eamages 

12 of the elaimaAt wore oausee in full or iA 13art av a AOAt=1arty, whioh may be referred to as a noAf)arty 

13 Bofonso. 

14 lb) In eotorrniRing the 13oroonta!JO o{liabilitv attril3utal3lo to 13orsons who are 13arties to tho aotieA, 

15 tf:le trier of faot sl'iall oonsidor tl'ie negli!Jenoe of non,:iarties, ineluain!J ,:iersons reloaseB from liaeilit•r 13y the 

16 elaimant BAB J:lBFSens immuAB froFA liability to tf:le elaimant, if a Aon13art1( eofoRSB is J:lFOf)erly asserted in 

17 aeoorBanee witf:l tf:lis subseotioA 16). ,'\ finaiA!J of Aegligenee of a Aonr:iarty is not a flFosum13ti•,e or 

18 BOAelusive fiAeing as to that non1=1arty for f)UF,:IOSOS of a 13rior OF subSB!1UBnt aetiOA in¥olviA€) that Aon1=1art1y. 

19 lo) The burBeA of 13reef as to a non13arty's lial:lility is on the aofonaant er eefendants who 

20 affirmati>toly 13lead the non13arty BBfeAse, but tl=lis subseetieA (6l BOBS AOt relieve the elaimant of tho burden 

21 of flFBViAg tl=lat AB!Jli§enee eR tho f)art of the Befenelant er eefonBants eontributeB as a ,:ireximate eause to 

22 the injury of tl=le elaimant er alter etl:ier 13reef FOE1UireFF1ents. 

23 le) A AOA13arty eefonso must be affirmati>,ol•y 1=1loaeee as a 13art of tl'io ans•,ver. A eofeneant who 

24 gaiAs aetual lrnowleB!JB of a neR13arty eefonse after the filin!J of tl=lat eefonelant's answer ma1• f)leael tho 

25 elofonso with reasonable 1=1rom1=1tness, as eoterminee ey tl=le trial eeurt, in a manner tl=lat is eensistoAt ,...,ith: 

26 (ii §i¥iA!J tl=lo eofoneant a reasonable 01=113ortuAity to eisee¥er tho oxistenoo of a nonr:iarty eefoAse; 

27 (iii !Ji¥in§ the elaimaAt a reasonable 01=11=1ortunity to eofene a!lainst a non1=1arty aofoRse; ane 

28 (iii I !Jivin!l the elaimant a reasanable OflflOFt1:1nit1,•, if a1=1,:iro,:iriato, te aae tho naA13arty as an aBeitional 

29 eefeAeaAt to tl'ie aetioR before tl'io 01113iration of tl=le 13erioB of limitation a1=11=1lioablo to tl:ie olaiFR. l-lewover, 

30 this subseetioA (iii! eloos Aet 01ttene tl'ie 13erioe ef limitatien er revive tl=le aotien if the 13erieB ef limitation 
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has e11pireel. 

2 (el If a defeAdaAt asserts a ABAparty eefeAse, the eefeReaAt shall Ratify oaeh ABAparty who the 

3 defoAdaAt alleges ea1,Jsee the slaiffiaAt's iAj1,Jrios, iR whole er iA part. NetifisatieA ffit,1st be ffiade by ffiailiAg 

4 the defeAdaAt's aAswer to eaoh RoAparty at the AOAparty's last llAOWA address by oerWied ffiail, ret1,JFA 

5 reoeipt reE11,Jesteel. 

6 !71 The 13rovisioAS of this seetieA Ela RBt a13elv to EseetieA 1 Oj." 

7 

8 NEW SECTION. Section 10. Codification instruction. [Sections 1 through++~] are intended to 

9 be codified as an integral part of Title 30, chapter 10, part 3, and the provisions of Title 30, chapter 10, 

1 O part 3, apply to [sections 1 through 4-+ .~l. 

11 

12 NEW SECTION. SECTION 11. SEVERABILITY. IF A PART OF [THIS ACT] IS INVALID, ALL VALID 

13 PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT] 

14 IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID 

15 APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS. 

16 

17 

18 

NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approval. 

-END-

-L is~lllive 
rv1ces 
ivision 

- 14 - SB 382 



5 5th Legislature 

2 

3 
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SENATE BILL NO. 382 

INTRODUCED BY HARP 

SB0382.03 

JUDICIARY COMMITTEE 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING PRIVATE SECURITIES LITIGATION 

5 LAWS; ESTABLISHING REQUIREMENTS FOR SECURITIES FRAUD ACTIONS; PROVIDING SANCTIONS FOR 

6 ABUSIVE LITIGATION; LIMITING DAMAGES; CREATING A SAFE HARBOR FOR FORWARD-LOOKING 

7 STATEMENTS; R6GIJLATl~IG .IOl~IT A~IO S6V6RAL LIABILITY; R6GIJLATING GONTRIBIJTION ,O,MO~IG 

8 PARTIE6 FOUNO TO BE JOINTLY ANO 6EVERALLY LIABLE; AME~IOl~IG SEGTIOPJ6 27 1 702 AND 

9 27 1 70~. MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 NEW SECTION. Section 1. Requirements for securities fraud actions -- DEFINITION. (1) In any 

1 4 private action arising under this part, if the plaintiff alleges that the defendant made an untrue statement 

1 5 or omitted a material fact necessary in order to make the statements made, in light of the circumstances 

16 in which they were made, not misleading, the complaint must specify each statement alleged to have been 

17 misleading and the reason or reasons why the statement is misleading. If an allegation regarding the 

18 statement or omission is made on information and belief, the complaint must state with particularity all facts 

19 on which that belief is based. 

20 (2) In any private action arising under this part in which the plaintiff may recover money damages 

21 only on proof that the defendant acted with a particular state of mind, the complaint must, with respect 

22 to each act or omission alleged to violate this part, state with particularity facts giving rise to a strong 

23 inference that the defendant acted with the required state of mind. 

24 (3) In any private action arising under this part, the court shall on the motion of any defendant, 

25 dismiss the complaint if the requirements of subsections ( 1) and (2) are not met. 

26 (4) (a) In any private action arising under this part, all discovery and other proceedings must be 

27 stayed during the pendency of any motion to dismiss unless the court finds, upon the motion of any party, 

28 that particularized discovery is necessary to preserve evidence or to prevent undue prejudice to that p_arty. 

29 (b) During the pendency of any stay of discovery pursuant to this subsection (4), unless otherwise 

30 ordered by the court, any party to the action with actual notice of the allegations contained in the complaint 
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shall treat all documents, data compilations, including electronically recorded or stored data, and t,,r,t:ib'r. 

2 objects that are in the custody or control of the party and that are relevant to the allegations as if they we, E 

3 the subject of a continuing request for production of documents from an opposing party under the Montam, 

4 Rules of Civil Procedure. 

5 (5) A party aggrieved by the willful failure of an opposing party to comply with subsection 141 may 

6 apply to the court for an order awarding appropriate sanctions. 

7 (6) In any private action arising under this part, the plaintiff has the burden of proving that the act 

8 or omission of the defendant alleged to violate this title caused the loss for which the plaintiff seeks to 

9 recover damages. 

10 17) AS USED IN !SECTIONS 1 THROUGH 9), "PRIVATE ACTION ARISING UNDER THIS P~BT: 

11 MEANS AN ACTION AGAINST A PERSON REFERRED TO IN [SECTION 5(211. 

12 

13 NEW SECTION. Section 2. Sanctions. (1) In any private action arising under this part, upon final 

14 adjudication of the action, the court shall include in the record specific findings regarding compliance by 

15 each party and each attorney representing any party with each requirement of Rule 11 of the Montana 

16 Rules of Civil Procedure as to any complaint, responsive pleading, or dispositive motion. 

1 7 (2) If the court makes a finding under subsection ( 1) that a party or attorney violated any 

18 requirement of Rule 11 of the Montana Rules of Civil Procedure as to any complaint, responsive pleading, 

19 or dispositive motion, the court shall impose sanctions on the party or attorney in accordance with Rule 

20 11. Prior to making a finding that any party or attorney has violated Rule 11, the court shall give the party 

21 or attorney notice and an opportunity to respond. 

22 (3) (ai Subject to subsections (3)(b) and (:3· 'r·\ for the purposes of subsection (2), the court sha!I 

2 3 adopt a presumption that the appropriate sanction: 

24 (i) for failure of any responsive pleading or dispositive motion to comply with any requirement of 

25 Rule 11 is an award to the opposing party of the reasonable attorney fees and other expenses incurred as 

26 a direct result of the violation; and 

'.27 Iii· ',.lr sub5tantial failure of any complair\t to comply with any requirement of Rule 11 is an award 

28 to the orriosing partv of the reasonable attorney fees and other expenses incurred in the action. 

) 'I (bi F,e pres1cmption described in subsection (3)(a) may be rebutted only upon proof by the party 

30 or attc,r---,ey ,,gainst whom sanctions are to be imposed that: 

Le,:ftltUir~ 
,S?Jl'Vic"'-~ 
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(i) the award of attorney fees and other expenses will impose an unreasonable burden on that party 

2 or attorney and would be unjust and the failure to make an award would not impose a greater burden on 

3 the party in whose favor sanctions are to be imposed; or 

4 Iii) the violation of Rule 11 was de minimis. 

5 le) If the party or attorney against whom sanctions are to be imposed meets its burden under 

6 subsection (3)(b), the court shall award the sanctions that the court considers appropriate pursuant to Rule 

7 11 . 

8 

9 NEW SECTION. Section 3. Defendant's right to written interrogatories. In any private action 

1 O arising under this part in which the plaintiff may recover money damages, the court shall, when requested 

11 by a defendant, submit to the jury a written interrogatory on the issue of each defendant's state of mind 

12 at the time the alleged violation occurred. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

25 

26 

27 

28 

29 

30 

NEW SECTION. Section 4. Limitation on damages. (1) The provisions of this section limit any 

damages otherwise available under this part. 

(2) Except as provided in subsection (3), in any private action arising under this part in which the 

plaintiff seeks to establish damages by reference to the market price of a security that is traded in a national 

securities market, the award of damages to the plaintiff may not exceed the difference between the 

purchase or sale price paid or received, as appropriate, by the plaintiff for the subject security and the mean 

trading price of that security during the 90-day period beginning on the date on which the information 

correcting the misstatement or omission that is the basis for the action is disseminated to the market. 

13) In any private action arising under this part in which the plaintiff seeks to establish damages by 

reference to the market price of a security THAT IS TRADED ON A NATIONAL SECURITIES MARKET, if 

the plaintiff sells or repurchases the subject security prior to the expiration of the 90-day period described 

In subsection (2), the plaintiff's damages may not exceed the difference between the purchase or sale price 

paid or received, as appropriate, by the plaintiff for the security and the mean trading price of the security 

during the period beginning immediately after dissemination of information correcting the misstatement or 

omission and ending on the date on which the plaintiff sells or repurchases the security. 

(4) For purposes of this section, the mean trading price of a security must be an average of the daily 

trading price of that security, determined as of the close of the market each day during the 90-day period 
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referred to in subsection (21. 

2 

3 NEW SECTION. Section 5. Applicability of safe harbor for forward-looking statements. ( 11 For 

4 the purposes of this section, the following definitions apply: 

5 (a) "Forward-looking statement" means: 

6 (i) a statement containing a projection of revenue; income per share, including income loss; 

7 earnings per share, including earnings loss; capital expenditures; dividends; capital structure; or other 

8 financial items; 

9 (ii) a statement of the plans and objectives of management for future operations, including plans 

1 O or objectives relating to the products or services of the issuer; 

11 (iii) a statement of future economic performance, including any statement contained in a discussion 

1 2 and analysis of financial condition by the management or in the results of operations; 

13 (iv) any statement of the assumptions underlying or relating to any statement described in 

14 subsection (l)(a)(i), (l)(a)(ii), or (l)(a)(iii); 

15 (vi any report issued by an outside reviewer retained by an issuer, to the extent that the report 

16 assesses a forward-looking statement made by the issuer; or 

17 (vii a statement containing a projection or estimate of other items as may be specified by rule or 

18 regulation of the commissioner. 

19 (bl "Going private transaction" has the meaning given that term under the rules or regulations of 

20 the United States securities and exchange commission issued pursuant to section 13(e) of the Securities 

21 Exchange Act of 1934, 15 U.S.C. 78m(e). 

22 (cl "Investment company" has the same meaning as in section 3(a) of the federal Investment 

23 Company Act of 1940, 15 U.S.C. 80a-3(a). 

24 (D) (I) "ISSUER" HAS THE MEANING PROVIDED IN 30-10-103. 

25 (Ill THE TERM DOES NOT INCLUDE A BROKER-DEALER AS DEFINED IN 30-10-103. 

26 +etill "Penny stock" has the same meaning as in section 3(a)(51) of the Securities Exchange Act 

27 of 1934, 1 5 U .S .C. 78c(a)(51), and the rules and regulations or orders issued pursuant to that section. 

28 tel-ill "Person acting on behalf of an issuer" means an officer, director, or employee of the issuer. 

29 t#J.fil The terms "blank check company", "direct participation investment program", "executive 

30 officer of an entity", "limited liability company", "partnership", and "rollup transaction" have the meanings 
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given those terms by rule or regulation of the commissioner. 

2 (2) This section applies only to a forward-looking statement made by: 

3 (a) an issuer that, at the time that the statement is made, is subject to the reporting requirements 

4 of section (13)(a) or (15)(dl of the Securities Exchange Act of 1934, 15 U.S.C. 78m(a) or 15 U.S.C. 

5 78o(d); 

6 (bl a person acting on behalf of an issuer subject to the provisions of subsection (21(a); 

7 (c) an outside reviewer retained by an issuer subject to the provisions of subsection (2)(al making 

8 a statement on behalf of that issuer; or 

9 (di an underwriter, with respect to information provided by an issuer subject to the provisions of 

1 O subsection (2)(al or information derived from information provided by that issuer. 

11 (3) Except to the extent otherwise specifically provided by rule, regulation, or order of the 

1 2 securities and exchange commission, this section does not apply to a forward-looking statement: 

13 (a) that is made with respect to the business or operations of the issuer, if the issuer: 

14 (i) during the 3-year period preceding the date on which the statement was first made: 

15 (A) was convicted of any felony or misdemeanor described in section 15(b)(4}(B)(i) through (iv) of 

16 the Securities Exchange Act of 1934, 15 U.S.C. 78o(b)(4)(8), or was convicted under 30-10-306; 

17 (B) has been made the subject of a judicial or administrative decree or order arising out of a 

1 8 governmental action that: 

19 II) prohibits future violations of the antifraud provisions of state or federal securities laws; 

20 (II) requires that the issuer cease and desist from violating the antifraud provisions of state or federal 

21 securities laws; or 

22 1111) determines that the issuer violated the antifraud provisions of state or federal securities laws; 

23 (ii) makes the forward-looking statement in connection with an offering of securities by a blank 

24 check company; 

25 (iii) issues penny stock; 

26 (iv) makes the forward-looking statement in connection with a rollup transaction; or 

27 (v) makes the forward-looking statement in connection with a going private transaction; or 

28 (bl that is: 

29 (i) included in a financial statement prepared in accordance with generally accepted accounting 

30 principles; 
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(ii) contained in a registration statement of, or otherwise issued by, an investment company; 

2 (iii) made in connection with a tender offer; 

3 {iv) made in connection with an initial public offering; 

4 (v) made in connection with an offering by, or relating to the operations of, a partnership, a limited 

5 liability company, or a direct participation investment program; or 

6 (vi) made in a disclosure of beneficial ownership in a report required to be filed with the United 

7 States securities and exchange commission pursuant to section 13(d) of the Securities Exchange Act of 

8 1934, 15 U.S.C. 78m(d). 

9 (4) !Al Except as provided in subsection (3), in any private action arising under this part that is 

1 0 based on an untrue statement of a material fact or omission of a material fact necessary to make the 

11 statement not misleading, a person referred to in subsection (2) is not liable with respect to any 

12 forward-looking statement, whether written or oral, if and to the extent that: 

13 Mill the forward-looking statement is identified as a forward-looking statement and is accompanied 

14 by meaningful cautionary statements identifying important factors that could cause actual results to differ 

15 materially from those in the forward-looking statement or is immaterial; or 

16 fetilll the plaintiff fails to prove that the forward-looking statement: 

17 #l-W if made by a natural person, was made with actual knowledge by that person that the 

18 statement was false or misleading; or 

19 fi+Hfil if made by a business entity, was made by or with the approval of an executive officer of that 

20 entity and made or approved by that officer with actual knowledge by that officer that the statement was 

21 false or misleading. 

22 «i-Hfil In the case of an oral forward-looking statement made by an issuer that is subject to the 

23 reporting requirements of section 13(a) or section 15(d) of the Securities Exchange Act of 1934, 15 U.S.C. 

24 78m(a) or 15 U.S.C. 78o(d) or by a person acting on behalf of the issuer, the requirement in subsection 

25 (4)(a) must be considered satisfied under the following circumstances: 

26 Mill if the oral forward-looking statement is accompanied by a cautionary statement that the 

27 particular oral statement is a forward-looking statement and that the actual results could differ materially 

28 from those projected in the forward-looking statement; and 

29 ~illl if the oral forward-looking statement is accompanied by an oral statement that additional 

30 information concerning factors that could cause actual results to differ materially from those in the 
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forward-looking statement is contained in a readily available written document or portion of the written 

2 document; 

3 Mill!l..!E the accompanying oral statement referred to in subsection 16)(13) Ii) (4)(8) Ill) identifies the 

4 document or portion of the document that contains the additional information about those factors relating 

5 to the forward-looking statement; and 

6 tlhlillll..!E the information contained in that written document is a cautionary statement that satisfies 

7 the standard established in subsection (4)(a). 

8 AAiQ Any document filed with the commissioner or with the securities and exchange commission 

9 or generally disseminated must be considered to be readily available for purposes of this section. 

10 ill This section does not impose upon any person a duty to update a forward-looking statement. 

11 f;l+J.fil On any motion to dismiss based on subsection (4)(a). the court shall consider: 

1 2 (a) any statement cited in the complaint; and 

1 3 (b) any cautionary statement accompanying the forward-looking statement that is not subject to 

14 material dispute and that is cited by the defendant. 

15 ~ill In any private action arising under this part, the court shall stay discovery, other than 

16 discovery that is specifically directed to the applicability of the exemption provided for in this section, 

17 during the pendency of any motion by a defendant for summary judgment that is based on the grounds 

18 that: 

19 (a) the statement or omission upon which the complaint is based is a forward-looking statement 

20 within the meaning of this section; and 

21 (b) the exemption provided for in this section precludes a claim for relief. 

22 

23 NEW SECTION. Section 6. Prohibition ofreferral fees. A broker, dealer, or person associated with 

24 a broker or dealer, may not solicit or accept, directly or indirectly, remuneration for assisting an attorney 

25 in obtaining the representation of any person in any private action under this part or under the Securities 

26 Act of 1933, 15 U.S.C. 77a, et seq. 

27 

28 NEW eECTIO~I. SeotieR 7. PrehillitieR ef atterRe•1 feee freR1 diegergeR1eRt f1mde. E,rne"'t as 

29 att-:ierwise eraerne ey tl:ie ae1:1rt 1:1"'en rnetien lly ti'le eernrnissiener er, in tl:ia ease ef an aelrninistFative 

30 ae~ien, es etlalerwise erelereel lly tl:ie eernrnissiener, fones ai5!18F!18B es ti'le res1:1lt ef an aetien ere1c1eht sy 
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2 

3 

the eeFAFAissienor or as a restilt of an'( aaFAinisHatii,10 aotion A'lay net lrn aistriBtitea as fl0'J'A'lBRt fer atterne~· 

foes or eJEflORses inetirree By f)ri 1,ate f)artios seokirig aistriBtitien of the aisgergee ftines. 

4 NEW SECTION. Section 7. Prosecution of persons aiding violations. For purposes of any action 

5 brought by the commissioner under 30-10-304, 30-10-305, or 30-10-306, for violations of 30-10-301 

6 through 30-10-303, any person that knowingly provides substantial assistance to another person in 

7 violation of a provision of this part or of any rule or regulation issued under this part must be considered 

8 to be in violation of that provision to the same extent as the person to whom the assistance is provided. 

9 

10 NEW SECTION. Section 8. Loss causation. In any PRIVATE action arising under this part, if any 

11 portion or all of the amount recoverable represents other than the depreciation in value of the subject 

12 security resulting from a part of the prospectus or oral communication not being true or omitting to state 

13 a material fact required to be stated in the prospectus or oral communication or necessary to make the 

14 statement not misleading, then that portion or amount is not recoverable with respect to the liability of that 

15 person. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

~JEW SECTIO~I. Seetien 1Q. Prepertienal liabilil'f. (1) i=:er f)Urpesos of this seotien, tho following 

(al "Ceveroe person" A'leans: 

m a eofoneant in any pri\1ate aotion arising tinaor tJ:lis title; er 

(ii) a eefeneant in any pri•tato aotien arisin!! uneor sootion 11 of the Seourities /\et ef 1933, 1 e 

U.S.C. 77k, ·,vJ:le is an eutsiee aireeter ef the issuer ef the seeurities that are the suejeet ef the aotion. 

(el "Otitsieo eireoter" has the FAeaning given that tern, BY rule er regtilation et the seeuritios ans 

eJrnhaA!JB □eFAR1ission. 

(2) i=:or the f>UFposos of this sootien, a oo..,eroe person knowingly eeFAFAits a ..,iolatien of Montana 

soeurities laws: 

(al with resf)eet to an aetien that is eases en an untrue statoA'lont of FAatorial faot or emission of 

a A'latorial faot noeessary to A'lel10 tt:io Maten,ont not R1isleaaing, if: 

!i) that oo..,eres person FAakos an untrue staton,ont of a R1atorial faot, with aetual lrnowloago tt:iat 

tho representation is false or 0R1its a foot naoossari,r in orser to R1ake tt:io staton,ont n,aao not rnisloaeing 
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witR aetuol lrnowleel§O H1at 06 0 FOSUlt ef tAO OFAissieA, OAS ef tl:te FAOteFiol represeAtotieAS ef tRO 00 1,<eres 

2 ,POFS9A is false; 

3 (ii) perSBAS ore lil1el~· to reoseAobly f01 1{ BA that FAisrepreseAtatioA Bf BFAissieA; □AS 

4 (iii) witR res13oet to □A aetioA tRat is eases en □Ry eeAeluet ti:tat is net sesoriees iA sueseetien 

5 12)(a)(i), tAO 00¥0rod porseA BA!IB§OS iA tl:tat OOAeluot witA aotual kAowledgo of tAO faots aAd eireuFAstaAOBS 

6 tRat FA □ lrn the eeAduet ef ti:tat ee11erod porsoA a •rielatieA ef tl:to seeuritios laws. 

7 (6) l=leel1less eeAeluet by a ee¥ered perseA may Rat ee oeAstrued te eeAstitute a knew1ng 

B □□ FAFAissien of a ·tielatioA et the seourities la1..,·s l:lv that 00 1,oreel porseA. 

9 (4) This seotieA FFIO'( ABt BB BOAStrueel ta BFBato, oUoet, er iA ORY FABAAer FAedify the StOASBFS fer 

10 lioeilit>,< asseeioteel 'f't'itl:t onv aotieA arisiAg uAder feeleral seouritios laws er MeAtoAo soeuritios lows. 

11 (e) ARV oo¥ered persen ogaiAst ,...,hem a fiAol juElgFAeAt is eAtereEI iA o priYate aetien is liaele fer 

12 daFAa~as jointly ans so>reFally oRl>y• if 1:he 1Fier ef feat epeeifieall1( SoterFRinos that the eoveroB J3orsoA 

13 lrnowiA§I',' oommitteel a Yielation of foeleral seeurities laws er MeAtOAO seeuritios lows. 

14 (e) Eneept as pFOYieloel iA suesootioA (el, a eo¥oroel porseA agoiASt who FA a fiAal juelgFABAt is OAtoros 

15 in a priYate aetioA is liaele solely fer the pertieA of the juelgFAoAt tl:tat eerresponds ta tl:te pereeAtage ef 

16 respeAsil:lilitv et tl:tat oeYoroel peroeA as eletermiAod UAeler sueseetieA (8l. 

17 (7) IA any ease iA whieh a eoAtraetuol F0lotieAsl:lip permits, a eovereel perseA tl:tot preYoils in any 

18 pri,•ate aetion ffiay rooovor ihe anernoy fees ana oesls et that eoYereel J:JOFSOR iA eennoetieR ¥1itR the 

19 aetien. 

20 (8) In BA'f pri•,ote oetieA, tl:to eeurt sl:lall iAstruot tl:le jury ta aAswer speeial iAMrregoteries er, if 

21 tRore is net a jur',', sl:lall make finEliAgs with respeet ta eool:I oeYeroel peFSeA aAel eaeh ef tl:le etl:ler perseAs 

.22 slaimss by aA•,· ef the parties ta l:tave eaused er eeAtFibuted ta tRe less ineurred by tho plaintiff, ineluain@ 

2 3 perseAS 'NAB RQYB BA tares iAtB settlBFABAtS witR tRO plaiAtiU er ploiAtiUs, BBABOFAin!I: 

24 {al Y,1Retl:-lor tho person ¥ielateEI fodoFal soel:IFitios lav:.1s OF Mentana sool:lritios la•Ns; 

25 (e) the pereeAto!le of respeAsil:lility ef ti:te porseA, FAeasureel as a pereeAtage et ti:te tetal fault of 

26 all JlBrseAs whe souses er eeRtril:luted ta tl:le less iAeurreel l:ly tRe plaiAtiff; oAd 

27 ,al wl=letl:ter tRe person kAewiAgly eeR'lR'litted o 1, 1ielotioA ef ti:te seeurities laws. 

28 (0) TRe re&f38Asos ta iAtorregateFios er fiABiAgs, as appropFiete, l-:lnder subsoetien (8) FAl:lst SJ:)eeif:y 

29 the tetal ameunt ef elomages tl:tot tho plaiAtiff is BAtitleel te reee¥or aAS tl:le peroeAtoge ef FespeRsieility ef 

30 eael:t ee~·erea JlBrsen feuRS ta 1:to11e eauses er oeRtrieuteel ta tl:te less iAeuFrod 13¥ ti:te plaiAtiff er pleiAtiffs. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

1101 IA deterFRiAiAg Hw peraeAta€Je ef respeAsieility 1:1Ader this seotioA, the trier of fast shall 

SOASiBOF: 

(a) tRe Aat1:1ra of tRa 00Ad1:1ot of aaeR oovorod persoA fouAd te Rave ea1:1sod or eOAtrie1:1ted to tile 

lose iAO1:111od B)' tRa plaiAtitf or plaintiHs; and 

(Bl the Aature and e11tent of tho oausal relatiensl'lip Between tl'le eend1:1et of eaeh ee•,•ered persen 

aAEI tRe ElaFl'lages ineurred b;r the plaintiff er plaintiffs. 

f 11 l Notwithstanding s1:1BsaetieA (8), upen a FAotieA that is FRade net laMr than e FRenths after a 

final j1:1dgA1ent is enteraa iA BA'( pri\•ate aetien, if the oourt ElaterRiinee tl'lat all or part of tl'le sl'laro of tile 

juagFl'leAt of the ooyerea porsen is Rot eallootibla against H~at oovareEI person anEI is alse Rot oellootiblo 

agaiAst a oo•,•oreEI porsen deseribed in subseotien (6), oaeh oe\•ered f!ersen Eleseribed in s1:1bsootien Hi) is 

liaele fer the 1:1noelleotible sl'laro as folle 1,\1s: 

(al eaoh oovered porsoA is jeintly anEI sa·t'erall;r liable for tho uneellaatible share ii tl'le plaiAtiff 

establishes that: 

(il the plaintiff is aA indi•,idual_whaee reee¥arablo eaA1ages 1:1nEler tl=ia final juElgFl'lant are oq1:1al te 

FRere than 1 oq~ ef the not worth ef tl'le plaiAtitf; anEI 

(ii) the not wertl'l et tl=ie plaiAtiff is equal te lees tl=iaA $200,000. 

(bl Witl'l roepeat to any plaintiff not Eleseribed in subeeetieA (11 )(al, eaeh ae•,.erad perseA is liable 

for the 1:1naelleotible sl=iare in preportien ta tl=ie pereonteua ef respeneibilit·; et that ae¥eree J!Oreen, 011eept 

tl'lat tl=io total liabilit•; el a oeYered persen 1:1nder tl=iis s1:1Bseetien (11 )(bl Ria•; net 0110eed iiO~ el tRe 

prepenieAate sl=iare et that ee\1erea pereen, as EletarFAinod 1:1nE10r 91:1BeaatioA (8). 

(1 :;!) l"or 1rnrpesas of s1:1bsoatien (111 net worth FRl:IBt be daterRiined as et tho date iFAFAediatel·; 

preoediA!l tl'le Elate ef tl'le p1:1rohasa or sale, as applieable, b',' the plaiAtiff of tl'le see1:1rity that is the s1:1Bjeet 

of the aotieA anEI Fl'IUSt be equal ta the fair FAarket ·,alue el assets, Fl'lin1:1s liaBilities, iAeludin!l tl'le net •tal1:1e 

ef the invastFAents al tho f!laintiff iA real anEI 13ersenal pre13ert,;, inel1:1diR!l JIOFsenal residenees. 

t13) The tetal pa','FAents req1:1ired p1:1rs1:1ant te s1:1bseotion f 111 Fl'lav Rat 011eeed tl'le aFAe1:1nt of tt:ie 

1c1nealleatibla share. 

( 14) A eo\•ered person against '"''hBFA juElgFAent is not ealleetiele is s1:1ejeet te eentrib1:1tien anEI te 

any eentin1:1ing liability te the plaintiff en the j1:1dgFl'lent. 

I 1 ii) Te the 01ItOAt tt:iat a eeveFed JIBFsan is Feq1:1ired te FAake an eEIElitienal payFAent 131c1rs1:1ant to 

StiBSeetion 111 ), that severed persen Fl'lay reee•,eF eeAtrib1:1tieA: 
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la) troFR tRe eevereel 13ersen eriginally liable te Fflal~e tAe J:)B\«FRont; 

2 (bl froFA aRv oe¥ered persoR liable joiRtly aRd so•,erallv pursuaRt to subsoetieR (iii; 

3 lei froFA ORV oevered perseR Reid prepertieRatel•; lial31o pursuaRt te tAis seetioR wAo is lial31e ta 

4 males tt'lo soFAo po·11fflSRt aRd ROS 13aiel less tAOA tAot perseR's 13roperti0Aote sl,are of tAat pa•yfflent; or 

5 (di froFA ORV otl=ler perseR respeRsil31e for tAo ooRduot !Ji•,in!J rise te tRe 13a1;R1ent tt'lat would Aa,;e 

6 B88R liable to make tAB SOFAS payR1eRt. 

7 (Hi) TFle staRdard far alloeatien ef daFAages under sul3soetioRs liil and (61 aRd tt'le preeeElure for 

8 realleoatieR of unsollootiblo s"1ares 1Jnder slJl3seetion (11) FAO'r not so diselosod to FAeml3ors of tt'le j1Jry. 

9 ( 17) (a) A 00 1,orod porsoR wFle settles aR•; l'JFii;ate aotien at an•,• tiR10 13efore a final vordiot or 

10 j1JdgR10Rt FAUSt be disel'largod freFA all olaiFRS for OORtrieution BFOU!jAt B~' otRBF l'JBFSBRG. Upen ontrv of tRe 

11 settleffleRt by tRe 001Jrt, tt'lo oeurt &Rall enter a ear ardor eeRstit1JtiRg tAo final disel'largo of all osligatioRs 

12 to tRo plaiRtiff of tRo settliRg ooYored persoR arising out of tRe aotion. T"1o order FAlJSt ear all f1Jt1Jre elaiFAs 

13 fer eeRtributien arisiRg OlJt of tRe aotien: 

14 (ii 13y any porsoR agaiRst tRo sottliRg eevorod perseRi and 

1 5 /iii 9)1 tFIB setlliAg 80\'0red porsoA agaiAst OA)1 pOFSOR, OtROF t:l=laA a perseA WA868 liaeilit·,. l=las Been 

16 01EtiRguisF1oel by tRe sottloFAent of tF10 setlling 00 1,•ered person. 

17 (131 If a oevorod person enters iRte a seulemeRt witl'l tl'lo plaintiff prior ta final Yerdiet er j1Jd!JR1ent, 

18 tho ~•ordiet er jud!JmOAt m1Jst ea red1Jeed 13•; tl'le greater of: 

19 HI aR aFABlJRt tl'lat eeFFospends to tFlo peroentago of responsibility of tl=lat severed 13erson; er 

20 (ii) tRe amolJRt paid to tl'le plaintiff b~• tRat eoverod person. 

21 ( 18) /\ oe't'eroa person wl'lo boeeFAos jointl•r and se1, 1erall11' liable for daFAages in anv priYate aetien 

22 FRO'!' FOOO'(Or OOAHiblJtieR fFBR1 any other persen WAO, if joined in the OFi!ijiRal aetiOR, WOlJld F\0¥0 been liable 

23 fer tFle same daFAagos. ,0.. elaiFA for eenoib1JtioR R11Jst ea deterFAined baseel en tRe pereenta!le ef 

24 rospensibility of tRe elaiFRant and ef eael'l person agaiRst wRem a elaiR1 fer eentri131Jtion is FAade. 

25 (1 QI In anv private aetien determining lial3ility, an aetien fer eeRHil3ution R11JSt be bF01JgRt not later 

26 tRaR 6 R1entl=is afteF tRe enH'I' of a fiRal, nenappealable j1JelgFRent in tl'le aetion, e11eept tl=iat an aotion for 

27 oentri131:1tieR ereugRt by a 00 1,ereel persen wRo was FOE!Uired ta fflake an aelelitienal payFRent p1Jrs1Jant ta 

28 Sl:lbseetien 1111 FRa•,· BO BfOlJ§Rt ROt later tROR 6 FR0AtRS after ti=le Elate BA whieR tAO JlOVFABRt was FRaele. 

29 

30 NEW SECTION. Section 9. Construction. [Sections 1 through +G .§.I may not be considered to 
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1 create or ratify any implied private right of action or to prevent the commissioner, by rule or regulation, 

2 from restricting or otherwise regulating private actions under Montana securities laws. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Seetien 12. SaatieA 27 1 702, MCA, is afl'laAEleel ta Faael: 

"27 1 702. CempaFati'>'O negligenae Htent te whiah eentFil111te•'t' negligenee ba,s ,eee•,efY in 

ae1ioR fer damages. CeA1:FiButary iHeept as eroyidoe iA (soetieA 1 QJ. eontriBt:1tery negli9enoe shall™ Aet 

Bar roeo•1er-,• iR an aotien by aAy 13orson er l=lis 1:he peroeA'6 legal rof)resen1:ati 1,«e to reeeiw•or ElaFRagos far 

AO!jli!j8A08 Fosi;ltiA!j in tAO EleatA ef a 98FS8n OF inji;F'p' to !! poFson OF j;lropart'( if si;ol=i tl=io no!jli!janee was 

Aet !jFaateF tt:lan tAe A8!jli!jBA80 ef tAe peFSOn OF tl=ie eombiAeEl RO!jli!jBAOO ef all P8FSOAS a!jainst wl=iem 

reee,·ery is sei;!jl=it, bi;t aA·,· Elaffla!Jes alleweEI &Rall .!fil!fil ee Eliminisl'leEl iA tl'le pFepertieA to tl:le amoi;At of 

ne!jli!jonoo attribi;tablo to tl=ie po.r&OA FOOOYBrin!j." 

Seetien 13, Soatien 27 1 703, MCA, is ameneleB te reaEl: 

"27 1 703. MYltiple llefendante deteFFl'linatien efliabili~. (1) e:Keept as f;lre 1riEleB in si;esoetions 

15 (2) BAB (31, WA8A8Y8f tl'le A0!jli!j8A0B et a j;laFPy" in any aotion is aA issi;e, eaoA j;laFty a!jaiASt wl:lem roeO\'OF'I' 

16 may ee alleweEl is jeintly anEl se·,erally liable for tl:le afl'lei;nt tt:lat fAB'J' ee awareae ta tl:la olaifl'laAt ei;t "1as 

17 tl=ie Fi!jl=it ef eantFiei;tien fFofA an·; etl=iar persan wl=iese negligonee fl'IB'; AaYa eantriei;teEl as a proKimata 

18 eai;se te tl=ie aloimant's inji;r,y aemplainee of. 

19 (2) A party wl=iese negli!jeneo is ElatermineEl to be ii0% or Iese of tAe oembineEl Ae!!li!jonoe of all 

20 persens EleseribeEI in si;bseetion (41 is seYeFall•; liaele enly and is respeAeible eAl'f foF tl=ie amoi;nt ef 

21 Ae!Jli!jenee attrilrntablo te tl=iat part"t', a,~eept as pro,•iEleEI in e1:1eseetien (31. Tt:le refAaiAing Jlanias are jeintly 

22 aAB seyorally liable feF tl=ie tetal less tt:le amei;nt attribi;taele te tt:le elaimant. 

23 (3) A part',' r:nay be jeintly liable for all Elar:nages eai;seEl ey tAe ne!jli!jenee ef anetl=ieF if betl=i aeteEl 

24 in ooneert in eentribi;tiA!! te tl=ie elaiFAaAt's eeFAa!jes or if oAe part'( aeted as an agent ef tl=ie etl=ier. 

25 l~I On Fl'IOtien ef any part'( a!jaiAet wAoFA a elaim is asserteB fer negli!jenee resi;ltiAg in eleatl=i er 

26 inj1:1ry te persen er preport.,., BAY Olher 13ersen .,..,l=iese Aegli!jenee FAD'( AaYe eentribi;teB as a prolCiFAete 

27 eai;se ta the elaimant's inji;ry eomplaineB ef may ea jeiAeEl as an aElditienal paFty ta tl=ia aetien. i;:er 

28 J:Ji;rpesos ef EletarFAinin!! tl=ie pereenta!je ef liabilitv amibi;table to eaeh party .,,,.l=iese aotion eantriei;ted to 

29 tl=ie alaimant' s inji;ry eom!;llainee ef, tl=ie trier ef faet st:lall oensiEler tt:le ne!jli!!BAee ef tt:le alaifl'lant, inji;red 

30 13ersen, aefenElants, ane tl=iirEI 13arty ElefenElants. Tl=ie liaeility ef nenparties, iAeli;BiAg persens releases from 
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liability by the slaiffiaAt aAd pereeAs iR1R1UAe freR1 liability te the olaiR1aAt, R1USt alse be 98ASidered by the 

2 trier of faot, as preYideEI iA subseetieA (el. The trier ef fast shall appertieA the pereeAtage ef AegligeAee ef 

3 all persoAs listed iA this subseetieA. GeAtributieA R1ust be prepertieAal te tho liabilit~• of tho parties a§aiAst 

4 whoffi roee¥er>,' is allewee. ~lethiA§ eeAtaiAee iA this seetieA ffialtes aAy party iAElispoAsablo p1:1rsuaAt ts 

5 Rulo 1 Q, MeAtaAa R1:1les of Civil ?reeeduro. 

6 (!ii If fer aAy reaseA all er part ef the eeAtributieA freR1 a party liable fer eeAtrib1:1tieA eaAnet be 

7 obtaiAee, eaoh af tho Mher parties shall eeAtriblolte a prepertieAal part ef tho unpaid portion ef tho 

8 naneeAtriblolting party's share aAd R1ay ebtaiA judgA'loAt iA a peAeiA!J er SlolbseeiloleAt aetien fer eentribloltieA 

9 freR1 the ABAeoAtributiA!! party. A party felolAB ta be !i0% er lees AO!Jligent fer tho injury oeR1plainoe of is 

1 O liable fer eentributien uneler tl:lie soetien BAI',' up to tho peroenta11e ef ne11li11enoe attriblolted ta tAat party. 

11 le) (al In an aotion basee en AB!JligeAoe, a defendant A'l8'/ aooert as a elefenso tAat the elaRia§es 

12 ef the olaiR1ant were eaused in full er in part b',' a nenparty, .,..,AieA FRay be referreel ta as a Aenpart1f 

13 defonse. 

14 (bl In deterR1iAiA!! tl:le pereentago of liability attribloltaalo to porsens wAo are parties to tt=ia aetion, 

15 tt=ie trier af faot st=lall eensieer tl=le ne11li11enee of nenparties, inaludiA!J persons released froR1 liaeility av the 

16 elaiRiaAt and persons iR1A'lune froRl liabiliW to the olaiRlant, if a n0Apart1f elefoAse is preporl~· assorteel in 

17 aooerdanao witA this Slolbsaetion 16). ft. fiAding of AO!Jligenoa ef a nenparty· is net a preslolR1pti~·e er 

18 ooRelusive finding as ~e tl=lat AeApaFt'( for p~rposos ef a f)Fier er s1::1BeoqueAt aotieA in¥el._«iRg that neR1,3arty. 

19 (el Tt=le e1c1rden ef proof as to a nenparty's liability is en tAe defaAdant er elefenelants wAe 

20 affirR1ati.,.oly plead tt=io Aenparty defense, elolt tAis SlolbsaetieA (6) eleos net relie¥e tAe elaiRlant ef tAe blolrden 

21 ef pre¥ing that negli11enaa oA tt=ia part of tAo defendant er defendants eentrieuted as a pre11in=iate eauso ta 

22 the injurr,· of tt=le elaiffiaAt er alter BtAer preef reeiuiroRlents. 

23 (dl /\ nenparty defense RllolSt ea affirFRativel·,· pleaEleEI as a part ef tAe aAswer. /\ defeAdaAt wAe 

24 gaiAs aetual kne¥,'IBel§e ef a neAparty defeAse aher tt=le filiR!! ef tAat dofenElant's answer Ria~· plead tAe 

25 ElefoAse witA reaseAable preR1ptness, as deterffiiAee by tAe trial eololrt, in a R1annor tt=lat is eensistent witA: 

26 HJ gi.,.ing tl=le defeAdant a reesenaele eppert1,1nity to eisee·,er tAe eiEistenee ef a nenpart;· defense; 

27 Iii! !JiYiR!! tt=ie elaiRiaAt a reasenable epportlolnitr; ta elefond against a nenparty defeAse; aAd 

28 fiii) gi·,iAg tt=le elaiR1ant a reasenaele eppertunity, if appropriate, to add tAe nenparty as an aelditienal 

29 elefene!aAt ta tAe aetien eefere tAe e11piratien of the peried ef liRlitation applieablo to tAo elaiR1. l-le•...,eyer, 

30 this sloleseetien (iii! Elees net e1ttend tt=le perioa el liRlitatien er reYiYe tAe aetien if tAe perieel of liFRitatien 

i Leglslativr 
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has 0)EpiFo8. 

2 lel If a elefeAelaAt asserts a A8Af)arty elefaAse, the elefeAelaAt shall Aetify eaeh ASAflarty 'Nhe the 

3 elefeAelaAt alleges ea~seel the elaimaAt's iAj~ries, iA whale er iA f)art. ~letifieatieA m~st so maele ey A=iailing 

4 the elefenelant'o answer te eaeh Aei=lf)an·( at the ABAf)arty's last IEne'NA aelelress ey eertifieel ffiail, ret~rn 

5 reeeif)t reei~esteel. 

6 (71 Tl:le pro•,isioAs ef tl:lis sootioA elo Aot apply to lsoetioA 1 O!." 

7 

8 NEW SECTION. Section 10. Codification instruction. [Sections 1 through++_!!] are intended to 

9 be codified as an integral part of Title 30, chapter 10, part 3, and the provisions of Title 30, chapter 10, 

10 part 3, apply to [sections 1 through++_!!]. 

11 

12 NEW SECTION. SECTION 11. SEVERABILITV. IF A PART OF [THIS ACT] IS INVALID, ALL VALID 

13 PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF (THIS ACT] 

14 IS INVALID IN ONE OR MORE OF ITS APPLICATIONS. THE PART REMAINS IN EFFECT IN ALL VALID 

15 APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS. 

16 

17 

18 

NEW SECTION. Section 12. Effective date. [This act) is effective on passage and approval. 

-END-
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SENATE BILL NO. 382 

INTRODUCED BY HARP 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING PRIVATE SECURITIES LITIGATION 

5 LAWS; ESTABLISHING REQUIREMENTS FOR SECURITIES FRAUD ACTIONS; PROVIDING SANCTIONS FOR 

6 ABUSIVE LITIGATION; LIMITING DAMAGES; CREATING A SAFE HARBOR FOR FORWARD-LOOKING 

7 STATEMENTS; REGUbATl~IG JQl~lT AND SEVERAb blABlblTY; REGl.,lb,O,Tl~IG cmHRIBUTIG~I AMQ~IG 

8 FIARTIES i;au~ID TO Bi: JQl~HbY A~ID SEVERAbbY LIABbE; AMENDl~IG SECTIQ~IS 27 1 702 MID 

9 27 1 703, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 NEW SECTION. Section 1. Requirements for securities fraud actions -- DEFINITION. 11) In any 

14 private action arising under this part, if the plaintiff alleges that the defendant made an untrue statement 

15 or omitted a material fact necessary in order to make the statements made, in light of the circumstances 

16 in which they were made, not misleading, the complaint must specify each statement alleged to have been 

17 misleading and the reason or reasons why the statement is misleading. If an allegation regarding the 

18 statement or omission is made on information and belief, the complaint must state with particularity all facts 

19 on which that belief is based. 

20 (2) In any private action arising under this part in which the plaintiff may recover money damages 

21 only on proof that the defendant acted with a particular state of mind, the complaint must, with respect 

22 to each act or omission alleged to violate this part, state with particularity facts giving rise to a strong 

23 inference that the defendant acted with the required state of mind. 

24 (3) In any private action arising under this part, the court shall on the motion of any defendant, 

25 dismiss the complaint if the requirements of subsections (1 l and (2) are not met. 

26 (4) (a) In any private action arising under this part, all discovery and other proceedings must be 

27 stayed during the pendency of any motion to dismiss unless the court finds, upon the motion of any party, 

28 that particularized discovery is necessary to preserve evidence or to prevent undue prejudice to that p_arty. 

29 (bl During the pendency of any stay of discovery pursuant to this subsection (4), unless otherwise 

30 ordered by the court, any party to the action with actual notice of the allegations contained in the complaint 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

shall treat all documents, data compilations, including electronically recorded or stored data, and tangible 

objects that are in the custody or control of the party and that are relevant to the allegations as if they were 

the subject of a continuing request for production of documents from an opposing party under the Montana 

Rules of Civil Procedure. 

(5) A party aggrieved by the willful failure of an opposing party to comply with subsection (4) may 

apply to the court for an order awarding appropriate :;anctions. 

(6) In any private action arising under this part, the plaintiff has the burden of proving that the act 

or omission of the defendant alleged to violate this title caused the loss for which the plaintiff seeks to 

recover damages. 

(7l AS USED IN (SECTIONS 1 THROUGH 9), "PRIVATE ACTION ARISING UNDER THIS PART" 

MEANS AN ACTION AGAINST A PERSON REFERRED TO IN !SECTION 5(2)]. 

13 NEW SECTION.· Section 2. Sanctions. ( 1 I In any private action arising under this part, upon final 

14 adjudication of the action, the court shall include in the record specific findings regarding compliance by 

1 5 each party and each attorney representing any party with each requirement of Rule 11 of the Montana 

16 Rules of Civil Procedure as to any complaint, responsive pleading, or dispositive motion. 

17 121 If the court makes a finding under subsection (1) that a party or attorney violated any 

18 requirement of Rule 11 of the Montana Rules of Civil Procedure as to any complaint, responsive pleading, 

19 or dispositive motion, the court shall impose sanctions on the party or attorney in accordance with Rule 

20 11. Prior to making a finding that any party or attorney has violated Rule 11 , the court shall give the party 

21 or attorney notice and an opportunity to respond 

22 (3) (al Subject to subsections (3)(bJ and (3)(c), for the purposes of subsection (2), the court shall 

2 3 adopt a presumption that the appropriate sanction: 

24 (i) for failure of any responsive pleading or dispositive motion to comply with any requirement of 

25 Rule 11 is an award to the opposing party of the reasonable attorney fees and other expenses incurred as 

26 a direct result of the violation; and 

27 (ii) for substantial failure of any complaint to comply with any requirement of Rule 11 is an award 

28 to the opposing party of the reasonable attorney fees and other expenses incurred in the action. 

29 (b) The presumption described in subsection (3)(a) may be rebutted only upon proof by the party 

30 or attorney against whom sanctions are to be imposed that: 
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(ii the award of attorney fees and other expenses will impose an unreasonable burden on that party 

2 or attorney and would be unjust and the failure to make an award would not impose a greater burden on 

3 the party in whose favor sanctions are to be imposed; or 

4 (iii the violation of Rule 11 was de minimis. 

5 (cl If the party or attorney against whom sanctions are to be imposed meets its burden under 

6 subsection (3){b), the court shall award the sa~~tions that the court considers appropriate pursuant to Rule 

7 11. 

8 

9 NEW SECTION. Section 3. Defendant's right to written interrogatories. In any private action 

1 O arising under this part in which the plaintiff may recover money damages, the court shall, when requested 

11 by a defendant, submit to the jury a written interrogatory on the issue of each defendant's state of mind 

12 at the time the alleged violation occurred. 

13 

14 NEW SECTION. Section 4. Limitation on damages. I 1) The provisions of this section limit any 

15 damages otherwise available under this part. 

16 (2) Except as provided in subsection (3), in any private action arising under this part in which the 

17 plaintiff seeks to establish damages by reference to the market price of a security that is traded in a national 

18 securities market, the award of damages to the plaintiff may not exceed the difference between the 

19 purchase or sale price paid or received, as appropriate, by the plaintiff for the subject security and the mean 

20 trading price of that security during the 90-day period beginning on the date on which the information 

21 correcting the misstatement or omission that is the basis for the action is disseminated to the market. 

22 (3) In any private action arising under this part in which the plaintiff seeks to establish damages by 

23 reference to the market price of a security THAT IS TRADED ON A NATIONAL SECURITIES MARKET, if 

24 the plaintiff sells or repurchases the subject security prior to the expiration of the 90-day period described 

25 in subsection (21, the plaintiff's damages may not exceed the difference between the purchase or sale price 

26 paid or received, as appropriate, by the plaintiff for the security and the mean trading price of the security 

27 during the period beginning immediately after dissemination of information correcting the misstatement or 

28 omission and ending on the date on which the plaintiff sells or repurchases the security. 

29 14) For purposes of this section, the mean trading price of a security must be an average of the daily 

30 trading price of that security, determined as of the close of the market each day during the 90-day period 
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referred to in subsection 121. 

2 

3 NEW SECTION. Section 5. Applicability of safe harbor for forward-looking statements. (11 For 

4 the purposes of this section, the following definitions apply: 

5 la) "Forward-looking statement" means: 

6 (i) a statement containing a proJection of revenue; income per share, including income loss; 

7 earnings per share, including earnings loss; capital expenditures; dividends; capital structure; or other 

8 financial items; 

g (ii) a statement of the plans and objectives of management for future operations, including plans 

1 O or objectives relating to the products or services of the issuer; 

11 (iii I a statement of future economic performance, including any statement contained in a discussion 

12 and analysis of financial condition by the management or in the results of operations; 

13 (iv) any statement of the assumptions underlying or relating to any statement described in 

14 subsection (1 Halli), (1 Hal(ii), or (1 )(a)(iii); 

15 (v) any report issued by an outside reviewer retained by an issuer, to the extent that the report 

16 assesses a forward-looking statement made by the issuer; or 

17 (vi) a statement containing a projection or estimate of other items as may be specified by rule or 

18 regulation of the commissioner. 

19 (b) "Going private transaction" has the meaning given that term under the rules or regulations of 

20 the United States securities and exchange commission issued pursuant to section 13(e) of the Securities 

21 Exchange Act of 1934, 15 U.S.C. 78m(e). 

22 (c) "Investment company" has the same meaning as in section 3(a) of the federal Investment 

23 Company Act of 1940, 15 U.S.C. 80a-3(a). 

24 (D) (I) "ISSUER" HAS THE MEANING PROVIDED IN 30-10-103. 

25 {Ill THE TERM DOES NOT INCLUDE A BROKER-DEALER AS DEFINED IN 30-10-103. 

26 Mtill "Penny stock" has the same meaning as in section 3(a)(51) of the Securities Exchange Act 

27 of 1934, 15 U.S.C. 78c(a)(51 ), and the rules and regulations or orders issued pursuant to that section. 

28 fe.H.El. "Person acting on behalf of an issuer" means an officer, director, or employee of the issuer. 

29 +f+illl The terms "blank check company", "direct participation investment program", "executive 

30 officer of an entity", "limited liability company", "partnership", and "ro/lup transaction" have the meanings 
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given those terms by rule or regulation of the commissioner. 

2 (2) This section applies only to a forward-looking statement made by: 

3 (a) an issuer that, at the time that the statement is made, is subject to the reporting requirements 

4 of section 113)(a) or (15)(d) of the Securities Exchange Act of 1934, 15 U.S.C. 78mla) or 15 U.S.C. 

5 78old); 

6 (b) a person acting on behalf of an issuer subJect to the provisions of subsection I2)(a); 

7 (c) an outside reviewer retained by an issuer subject to the provisions of subsection (2)(a) making 

8 a statement on behalf of that issuer; or 

9 (d) an underwriter, with respect to information provided by an issuer subject to the provisions of 

10 subsection (2)(a) or information derived from information provided by that issuer. 

11 13) Except to the extent otherwise specifically provided by rule, regulation, or order of the 

12 securities and exchange commission, this section does not apply to a forward-looking statement: 

13 (a) that is made with respect to the business or operations of the issuer, if the issuer: 

14 (i) during the 3-year period preceding the date on which the statement was first made: 

15 (A) was convicted of any felony or misdemeanor described in section 15(b)(4)(8)(i) through (iv) of 

16 the Securities Exchange Act of 1934, 15 U.S.C. 78o(b)(4)(8), or was convicted under 30-10-306; 

17 (B) has been made the subject of a judicial or administrative decree or order arising out of a 

18 governmental action that: 

19 (I) prohibits future violations of the antifraud provisions of state or federal securities laws; 

20 (II) requires that the issuer cease and desist from violating the antifraud provisions of state or federal 

21 securities laws; or 

22 (Ill) determines that the issuer violated the antifraud provisions of state or federal securities laws; 

23 (ii) makes the forward-looking statement in connection with an offering of securities by a blank 

24 check company; 

25 (iii) issues penny stock; 

26 (iv) makes the forward-looking statement in connection with a rollup transaction; or 

27 (v) makes the forward-looking statement in connection with a going private transaction; or 

28 (b) that is: 

29 (ii included in a financial statement prepared in accordance with generally accepted accounting 

30 principles; 
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(ii) contained in a registration statement of, or otherwise issued by, an investment company; 

2 (iiil made in connection with a tender offer; 

3 (iv) made in connection with an initial public offering; 

4 (vl made in connection with an offering by, or relating to the operations of, a partnership, a limited 

5 liability company, or a direct participation investment program; or 

6 (vi) made in a disclosure of beneficial ownership in a report required to be filed with the United 

7 States securities and exchange commission pursuant to section 13(d) of the Securities Exchange Act of 

8 1934, 15 U.S.C. 78m(d). 

9 (4) ifil Except as provided in subsection (3), in any private action arising under this part that is 

1 0 based on an untrue statement of a material fact or omission of a material fact necessary to make the 

11 statement not misleading, a person referred to in subsection (2) is not liable with respect to any 

12 forward-looking statement, whether written or oral, if and to the extent that: 

1 3 ~ill the forward-looking statement is identified as a forward-looking statement and is accompanied 

14 by meaningful cautionary statements identifying important factors that could cause actual results to differ 

1 5 materially from those in the forward-looking statement or is immaterial; or 

16 ~illl the plaintiff fails to prove that the forward-looking statement: 

17 .f#,Lfil if made by a natural person, was made with actual knowledge by that person that the 

18 statement was false or misleading; or 

1 9 WJ.fil if made by a business entity, was made by or with the approval of an executive officer of that 

20 entity and made or approved by that officer with actual knowledge by that officer that the statement was 

21 false or misleading. 

22 fe+jfil In the case of an oral forward-looking statement made by an issuer that is subject to the 

23 reporting requirements of section 13(a) or section 15(d) of the Securities Exchange Act of 1934, 15 U.S.C. 

24 78m(a) or 15 U.S.C. 78o(d) or by a person acting on behalf of the issuer, the requirement in subsection 

25 (4)(a) must be considered satisfied under the following circumstances: 

26 ~ill if the oral forward-looking statement is accompanied by a cautionary statement that the 

27 particular oral statement is a forward-looking statement and that the actual results could differ materially 

28 from those projected in the forward-looking statement; and 

29 ~illl if the oral forward-looking statement is accompanied by an oral statement that additional 

30 information concerning factors that could cause actual results to differ materially from those in the 
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forward-looking statement is contained in a readily available written document or portion of the written 

2 document; 

3 Mill!L!E the accompanying oral statement referred to in subsection (ii)(lll(i! (4)(61(11) identifies the 

4 document or portion of the document that contains the additional information about those factors relating 

5 to the forward-looking statement; and 

6 f+i+H!~.ill the information contained in th;it written document is a cautionary statement that satisfies 

7 the standard established in subsection (4)(a). 

8 ~HQ Any document filed with the commissioner or with the securities and exchange commission 

9 or generally disseminated must be considered to be readily available for purposes of this section. 

10 J.fil This section does not impose upon any person a duty to update a forward-looking statement. 

11 ffiifil On any motion to dismiss based on subsection (4)(a), the court shall consider: 

1 2 (a) any statement cited in the complaint; and 

1 3 (b) any cautionary statement accompanying the forward-looking statement that is not subject to 

14 material dispute and that is cited by the defendant. 

15. ~ill In any private action arising under this part, the court shall stay discovery, other than 

16 discovery that is specifically directed to the applicability of the exemption provided for in this section, 

17 during the pendency of any motion by a defendant for summary judgment that is based on the grounds 

18 that: 

19 (a) the statement or omission upon which the complaint is based is a forward-looking statement 

20 within the meaning of this section; and 

21 (b) the exemption provided for in this section precludes a claim for relief. 

22 

23 NEW SECTION. Section 6. Prohibition of referral fees. A broker, dealer, or person associated with 

24 a broker or dealer, may not solicit or accept, directly or indirectly, remuneration for assisting an attorney 

25 in obtaining the representation of any person in any private action under this part or under the Securities 

26 Act of 1933, 15 U.S.C. 77a, et seq. 

27 

28 ~JEW SECTIO~J. SoatieA 7. ProhihitioA ef atterAo'f fooa fFoFR Eiiegorgement fa:.Ada. Euee,=it as 

29 ethorl/ri&e ordoroel B1; tAe oeurt uJ)eA FAOtieA e,,, the eoFRFRiesioAer or, iA tRe ease of an adFRiAisuative 

30 aetieA, as etheroiGe erdeFed Br, the eoF,u4!-lissioAeF, tt:1Ads BisgergeB as the rest:1lt ef aA aeffioA Brou~Rt Er,' 
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2 

3 

tl=le oeFAFAissioAer or as a ros1:Jlt ef OAV adFAiAistrativo aotioA FAS',' Ast ea distri01.Had as payFAont for auemey 

loos er 01Ep0Ases 1As1,mod ev J3riYato parties soekirig distriB1:JtieA of tl=le disgorged 11:JnEls. 

4 NEW SECTION. Section 7. Prosecution of persons aiding violations. For purposes of Any action 

5 brought by the commissioner under 30-10-304, 30-10-305, or 30-10-306, for violations of 30-10-301 

6 through 30-10-303, any person that knowingly pro 1::des substantial assistance to another person in 

7 violation of a provision of this part or of any rule or regulation issued under this part must be considered 

8 to be in violation of that provision to the same extent as the person to whom the assistance is provided. 

9 

10 NEW SECTION. Section 8. Loss causation. In any PRIVATE action arising under this part, if any 

11 portion or all of the amount recoverable represents other than the depreciation in value of the subject 

1 2 security resulting from a part of the prospectus or oral communication not being true or omitting to state 

13 a material fact required to be stated in the prospectus or oral communication or necessary to make the 

14 statement not misleading, then that portion or amount is not recoverable with respect to the liability of that 

15 person. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

NEW SECTIO~I. ieetiafl 10. PrapaRiaF1al liallility. ( 1) Fer J31:Jr13esas af this saatien, tAo followin!! 

la! "Coi;ered person" FAOBAs: 

4+t- a ElefeAdaAt in an,; 13rivate aotion ariain!! l:JAeer this title; or 

(iii a eofeAdant in an'( J3riYata oatien arisin!! 1:JAeer seetien 11 ef the Soa1:Jritias Aet ef 1 eaa, 1 e 

U.S.C. 77k, wl:te is an 81:Jtsiee eireotor of tl=le iaa1:Jer ef the 0001:Jritioa tlaiat am ti=le Sl:lbjeot ef tl=le aetien. 

18) "Ol:ltsi8e Siroeter" has the R=ioaning @i¥en tl=lat term By rule er rogt:JlatieA ef the soourities and 

e11ehange OOFAFAissien. 

{2) Fer ti=le pur13eses ef ti=lis sestien, a oo¥eree 13eraoA knowingly 00FAFA1ts a violation of MoAtana 

seouri~ies la,, s: 

(a) witl=i res13oet to an aotion tl:tat is eases on an untr1:Jo eMtaFAent of FAaterial foot er oFl'lissien of 

a Alat:orial fast A888S80F1( 18 ffiOke tRe stat8FR8Rt A8t FRi&leadiRg, if; 

lil tl:tat ooveree flOFSOA FAakes an untrue s'iateFAeAt ef a Fl'laterial last, ,1,i;t'I aetual irnowloElge IRal 

tRe FOJ3FOBeAta1iaA is false er 0R=1i1s a feet Aeeeesar~, in ElFder 1e FRoke the stateFReRt FAade net misleading 

; Legislative 
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1 With aettJ □ I lrnawleel§B that as a FBStJlt ef the 0FRiGGi0A, ane ef the FR □terial repres□ Atati □ AS af the 90'IBF98 

2 .persaA is false; 

3 (iii !')BFSeAS BFO lil1ely to reaseA □ BI',' rel~• SA tAat FRisrepraseAtatieA er Of'FIISSIBA; □ Rel 

4 (iii) wiH'l respeet te □A aetiBA that is eases BA □ AV BBA8tJBt tl=lat is net 8BSOFIB68 in StJBSBBtion 

5 (2)(allil, tl=le eovares persaA BA§B§BS iA that BOAStJet with aetl:Jal kAewleS!jO et tl=le fasts anel eiretJFRstanees 

6 that f'Fl □ l1e tAB eenetJBt of tl=lat OOVBF08 !')Brss~ 1 violation of the 900l:Jrities laws. 

7 (6) ~oekloss 0BA8l:JBt B',' a eo 11ereel perGOA l'A □~· not BB eonGHtJ08 to BOAStittJte a kAOWiR§ 

8 □ Ol'AFnission of a 't'iolation ef the soetiritias laws B'f that oo,•areel porseA. 

9 (4 I Tl=lis soatioA FR □'; Rot ea aaAStfl:Jed ta areata, aHeot, er iA any FR □ nner FReaif•r tt:10 stanelard fer 

1 O liaeility asseeiated with any aetian arisiA!! tinder federal seel:Jritias laws er Ment□Aa seotirities laws. 

11 (iii An•( eovorod persoA □!jainst whel'A a final jtJel§FRBAt is entered in a pri,•ato aetion is liaele for 

12 elaFR□ !jeS jeintl•; □ Rel GBYBrally eAly if the tfier ef foot speoifieolly eloterl'AiABO tl=lat the eevered perseA 

13 knewingl•~ eaFRFRitteS a violation of feBeral soouritios la,,,s or Mentana seourities laws. 

14 (6) E11eept 08 preYided in StJBSBBtien (ii), a eeYereel persoA □ !j □ inst 1,¥AOFR a final jtJS§l'ABAt is entered 

1 5 in a pri'1ate aotieA is liable solely fer the J3eHien ef the jl:Jd§l'ABAt that oorrospeAds to the peraeAta!je ef 

16 respensieility ef that oe 1t'ered persoA as deterFF1ineel l:Jnder Sl:JesootioA (8). 

17 (71 In BAY oaeo in whioR a ooAtraotl:Jal relationship porl'Aits, a eevorod porsen that 13reYails in □Ry 

1 8 pri1-•ate aetioA FAay reoover the atternov tees anet eesls of that 0O1,ereB 13erson in oenneet:ien witt=I t:he 

19 aot1en. 

20 (81 In aA•,r J:)rivat:e aotien, the eourt sRall insuuet tRo juri,1 to ans 1Nor spooial inteFFofja:t:eries er, if 

21 there is net a jl:JP;, shall FRako finelin!j& witA rospoot to oaeh oe 1, 10Feel porseA □Ad oaeh ef the other persons 

22 elaiFAod ey any ef tho panios to haYO e□ l:JSOS OF BOAtfiBtJtOd to tl=le lees iABtJFFOd ey tAO plaintiff, inoltJelin§ 

23 J:lOFoons .,,,he t'la•,e eAteFeS inte eenleFAOAts v,itR 1:Re plaiAtiff er J3iaintifts, eenoorning: 

24 (al 1-irhether tFlo 13ersen 'l1iela1:0B federal 0081:1ritios la1Ns or ~4entana soot:1ritios lav,s; 

25 Isl the poreonta§O of respeneieility of tl=lo J3orsoA, l'AO□sl:Jreel as a !')Oroenta11e of tho tetal fatilt ef 

26 all perseAB WAO OBtJSBel er BOFltribtiteel to tho loss iABtJrreel by tAe plaiMiff; BRO 

27 (o~ whether tRo J3orsen kno>Ningly oeFF1R1itt:eet a ,,iolation ef tRe sBeurities laY.1s. 

28 (0} TRe roepensos ta inteFFogaterioG er fin8ings, as appropriate, 1:Jn8er suBseetion ~81 FRUGt SJ:lOOify 

29 tl=le tetal Bl'AOl:Jnt of d□l'AB§OS that tho plaintiff is OAtitloel te FOBOYOr BAS the porooAta!jO ef FOSpensibility af 

30 eael=I oevoreel persen fotinE:1 te ha,10 eatiseel er oontriel:Jted to tl=lo lass iAel:Jrrod ey tRO plaintiff er plaiAtiffs. 

i lqisl.allve 
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1101 IA eloterFRiRiRg the per00Ata€)0 of respeRsibility UAder this soetieA, the trier of foot sM!I 

2 eeRsider: 

3 (al the Aat1,1r0 of the eeAEluet of eaeh eevereel perseR ·feuAel to ha•,e eau&eEI or eeAtributed ta the 

4 less iAeurred bv the 1;1laiAtiH er 1;1laiAtiffe; oAel 

5 U!J) tRe Aatt:1Fe aREi eMt-eAt ef 1:Re ea1::1sal rolationeP.i13 BotY'188R tRe eend1c1et e:f eaeR eo-.ieFoel person 

6 aA~ !Re BaRiages inouFFoB e,,. tRo plaintiH er plaintiffs. 

7 (11) ~JetwithsMREling subsoetioA (81, upoA a FRotien tkat is Fl'laelo ADt later thoR e FRDRtl=ls aher a 

8 fiAal juElgfl'leRt is OAtsrod iA BA'f priYato aetien, if the eo1,1rt EletorFRiAes that all or part of tl=lo share of tl=le 

9 juElgFRont ef the eo•,1oroEI poFGDA is Aet oellootiblo ogainot tlotat oe¥oroel f;IDFDDA anel is also Rot oolleotible 

1 O agaiAst a ee¥ereEI por&DR Eloseribod iR subseetien (6), eaeh 00 1,eroEI porooA EloseriboEI iA subseetieR Uil is 

11 liable fer tho URoollootible share as fellows: 

12 (a) Eaeh ee,1oroEI persen is jeiAtl·r aAEI so·rerellv liable fer the uAeolloetiblo share if ti'lo J;!laiRtiU 

13 establisl:los tlotat: 

14 fB the ~lain1iff is aA iABivid1:1al v•Rese reeo 1,0Fable Baf'flagoe i:,nSer the final juSgMent are eq1:1al to 

15 Fl'lero tlotan 10% ef tAo Rot worth of ti'le plaiAtiff; one 

16 {ii) tAe Rot worth of the plaiRtiff is e~ual te less tlotan $;200,000, 

17 tel WitA rospeot ta aAy plaintiff net deserieeEI in subeoeti□ R (11Hal, oael=I eo~·oreEI J:!BFGOR is liable 

18 for tho uRoollootible share iR J:!FB!IBFtieA te tl:le poroentege of respoAeibilit·r ef that ee¥eroEI porseR, oK□eJH 

19 that the total liebilit·r of a eo·,ereEI ,:1ereoR uAEler tl:lis eubseotieA (111(b) ma·,· not e11eoeEI ii0% of ti'le 

20 1=1re~ertionate share af 1:Aat eoveFeB JiOF&eA, ae Ele1er"'ineef 1:1ndor e1:1boeotieR (8). 

21 t 12) rer purposes ef Si:jlJseotion ( 11) Aot worti'l f'Ri:jSt be eleterrninee as of ti'lo Elate iR'IFReeiately 

22 proeeeiRg tlote eate ef tl:to puroi'laeo or sale, as a11plioeele, e~· tloto plaintiff ef the seeurit•,• ti'lat is the suejeot 

23 of tl=ie ae:tioA ane must Be e~uol le tRo ieir Marl~ot ,,al~e ef aesote, FflliAt:16 liaBilities, iAOll:i1SiAg ihe Rat vah:1e 

24 ef lAe investR10R~s ef tRe p~aiAtiff in real anB perseRal pFoperty, ineluding J>OFGOAal residenees. 

25 (1 a) The tetal pa·,•FReRts ro~i:jireel pursuant to s1,1bseetieR (11) rnav not 011eooel the aFRount ef the 

26 unaolleetielo shafe. 

27 ( 14) A 98¥8F08 l;IBFSBn B§BiRSt WR8FR juelgFR□Rt is Rat oolleotible is s.iejeet to 08AHi13utiDR BREI to 

28 any oantiAi:jing liabilit·; te tioto plaintiff on the juel@rnont. 

29 (1 ii) Te tAB 8Kt8Rt that a 00 1,ereEI !lDF8Dn is FBf:IUiFDEI ta Fl'\Bke BR aeelitieAal PB'fFRBRt pursuaAt te 

30 suesootieA (11 ), tRat 8DYOF8Ei J;IBFSBA FRey F000¥0F eontributioA: 

';£esiskulv, 
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lal frefft tho ee·,ereli pereeA erigiAall~· liaele te fflake the pa~•ffteAt; 

2 (el freR'I an'( ee.,ereli perseA liable joiAtl·( aAa seyerall·; p1:1rs1:1ant te s1:1bs0etien l!i); 

3 (el treR'I aA·,• ee•,oroli perseA helli prepertieAatalv liaela p1:1rs1:1aAt 18 this oeetion wAe is liable ta 

4 fftake the oaffte PO'(fflORt OAS has paili loss tAaA that peroeA's prepertieAato share ef tAat pavFRent; er 

5 (al lroR'I BAV otta.or person respoAsielo fer the oenli1:1ot 9i,·in9 rise to tAo payfflont that ,,.,,01:1la ta.aye 

6 beeA liable te fflake tAe oafflO PBVA'18At. 

7 I Hi) Tho stanliarli for allooatioA of aaR'lagos 1:1Aaor s1::1eseetieAs le) aAa Hil aAa the preeea1::1re fer 

8 roalleeatieA ef 1:1Aoelleetielo shares 1:1AEler s1:1esaetien 111 l R'lB'I' not be eiseloseli te R'lOR'leers of the j1:1ry. 

9 ( 17) (al A ae¥oreli person •1,•ho so;:tles anv pri·,ate aetioA at BA'( tiA'le eefero a fiAal ¥oreiot or 

10 . juegA'leAt m1::1st ee Elioehargoe frefft all elaiA'ls fer oeAtrib1:1tioA ero1:1ght b·; ether.perseAs. UpeA eAtr'( of tho 

11 seUlefftent BY tho 001:1rt, tho 001:1rt shall enter a ear OFSOF OOAOtit1:1tiAg tho final Eliaeharge ef all eeligatieAS 

12 to tho plaintiU et tho senliA!I ee,·eroa peraeA arising 01:1t ef tl=le eetioA. The eraer A=11:1et ear all f1:1t1:1re elaims 

13 fer aentFib1:1tion arising 01:1t of the aotieni 

14 fi) by an•; perseA against the aottliA@ ee 1s1or08 J3oreon; ane 

1 5 (ii) e~• tl=le senlin11 08YOF89 por&OA a11aiA6t an·; P8F68A, etl=ler tl=laA a PBFSBA wl=leae liaeility has seen 

16 e11tin111:1ishea ev tl=lo sottloA'lent ef tl=le settling oo¥erea person. 

17 (B) If a ee•,1ereB ~erseR eRtere iRto a sottloFRont with lhe plaintiff prier te 1inal 1,erSiot er jt:JelgFRont, 

18 tho ¥ereiet er j1:1El!IA'IBAt fft1:1st ee reE11:1oeEI ev tl=le 11roater of: 

19 IH an afflount tRat eeFFee13ends to tRe pereentage ef roopensiBility of that ooveroEI J3ersen; or 

20 Iii) tl=lo offla1:1nt J:!Bie ta tl=le plaintiff ev that oeYoree porsen. 

21 ( 18) A eotrorea person who Booemes jeintl•,• and se•.«orally liable for Samogoe in BAY J:)Fi•,ale aotioA 

22 ffta•; reeeyer eeAUie1:1tion freA'I anv ether person who, if jeineEI iA tl=lo erigiAal aetieA, we1::1le haYe soon liaele 

23 for the saffle SaA=1agos. A elaiFA for eeRlriBulien R'IUGt Be eloterfflinoel l:laooe oA the 1=1ereeRtage of 

24 rospeRsiBility of the elaiffllaRt and ef eaeh ~ereen against wl=leFA a elaiFR fer eentriButien is FRa8e. 

25 ( 1 Q~ In an\• J:)Fi'w'ate aetion 9eterFRining liaBility, an ae1ien ter eentriB1:1tien FRuot Bo Breugl=lt net later 

26 than 6 Rllonths after the entry of a final, nonappoalaBle juSgfflont in the aetien, e><oept that an aetion for 

27 e0Atrie1:1tien ero1::1gl=lt ev a eeYorea J:!BroeA wl=lo was roq1::1iree te R'lalto BA aeeitienal J:!B'r'A'lent p1:1rs1:1ant ta 

28 euBsoetion ( 11) FRB'( Be Brel:!ght not later then 6 FROntRe after 1:he Sate en ,1,hieh the pay~ont •.-.ias FRaBe. 

29 

30 NEW SECTION .. Section 9. Construction. [Sections 1 through 4-G §I may not be considered to 
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create or ratify any implied private right of action or to prevent the commissioner, by rule or regulation, 

2 from restricting or otherwise regulating private actions under Montana securities laws. 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

1~ 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Selllien 12. Soo~ion 27 1 702, MbA, is aR'leneoe ~o roae: 

"27 1 702.. CeMparali\'le Aa9H9enae eN.leAt te ,.,,,,.,Aie_,. aeAtFiButory nogligeAee Bars reee•,er,1 in 

aatieA tor daMagea. Centribldt8F'f' ~Meeet as ero1,ti8e8 iA ~see1ioA 1 Q), eeRtribytor•t Rogligeneo sRall ffi!!:t Rot 

Bar reeevor,; iA aA ae:t:ieA By anr; perseA er Ris tRe eorseR'& legal re.-,resontative to reoo 1, 1er elaFRages for 

AogligeReo res~ltiRg in fa§. Soot~ ef a eer&eR er iRj1::tf't1 to a persan er J!'Fepen,• if 01:1eR t~e Aegligonee ¥wias 

Rot greater thaA the negligenee ef the peroon er the eoR=tbinoS A8~1igonoe af all J)orsons egaiAst ,.-.,hoR'I 

roaovor•, is sougRt, But anv SaFRagos allo•.,oa shall ffiJi§!. tie diFRinisAeS in tRe ~rot:1anioA ta ~Re aFRe1e1Rt ef 

nogligeRee at1Fi81:1table te lf:le pe.rseA reoovoring." 

SealiaA 13, Sootion 27 1 7Q3, MCA, is aR=teneoe to roae: 

"27 1 703. Multiple _.efeAdanta Elete,miAaliaR ef liabilit,,, (11 iMOSf)t ae preYiBed in subseetion& 

(2) and 1aL 1Nhono•1eF tt:le negligei=iee of a party in any aatien is an issue, eaeh party againot 1,•tl:\em reeoverit 

R1a~• be alloYt•eS is jeintlv ane severally liaBle fer the aff:louAt tt:,at mav Be a1,YarSot1 to t~e olaiffiaRt b1:1t Ras 

tAe right af eentribt:rt:ion heR'I aAy etl:\er J:)er&en •.vRese nogligenoe R=l&'f' Rave eentributoe as a J:)reKiR'lale 

souse te the eloiA=tant's iAj1::1ry eoR=lplainee ef. 

(21 A port.,, 'tvReee negligoRee is SeterA1inoS ta Be iQ% or lees of tfle ee"'1biAeEI Aogligoneo et ell 

poroono SoeeriBeS in s1=1Beeotien (4) ia aoverallt/ liable enly an& ie roG'3eneiBle enly for the aA=101:i1nt ef 

nogligenoe an,iB1:1taBle to t:Rat J)orty, eJEeept as f)revi8ed iA suBseeticiR (61. Tt:.e ren:1aiRing JJSFties are joiAtI¥ 

an& ao¥e,ally liaBle fer t:ho tetal lees the aFAount an,iButaBlo to t~e elaiFRant. 

{3) /\ 11arty R'l0'I' eo jointly liable for all elaR=ta!I0S oausoe l:lv tho AB!lli!Jense of aRothor if 130th aotoe 

iA aeReort iA eentribl:J1:ing te lhe eleiR1ant'e EieFRagee er if one J3arty aeto8 ea an a~ent ef the ether. 

{ ~) On R'lMion of OR'/ 11art'f a11aiRst whoR'l o elaiR=t is asoortee for R0!lli!I0ABO rosultiA!I in eeath er 

iRjur:f ta porsoR er pro~er4:1f, an•f e:ther flBFBDR \Yh~so negligenee ff-lay Raye eonui&u:rea ae a J3roHiFRate 

eause ~o tho elai~aRt's injura,• eeFP.f)laine9 ef ff-la•,• Be jeineel ae aA aBelitienal J:Jart•,' 1:e the aotion. ~er 

purposes ef eetorR'liRiR!I tho personta11e of lial:lilit·,• at.tributal:llo to oaoh parw '.YRoso aotion oentril:lutee ts 

tt;,o elaiFRanfs inj1:1ry eoFRplained ef, the trtor ef faot sRaU eenoi8er 1:he negHgonee ef tRe eiait=Aant, iR~l:slreB 

JJersoR, Sefendants, aneJ tFlird party defoRdants. TRe liabilitty• ef A0RJJBr1ioe, inoh:1tiiRg J)ersans reloasoE:1 freffl 
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liailility 8',' tho slaimaAt aAd J;IOrSOAS imm1,me from liability 19 tl=ie elaiFAaAt, ml:lst also be OOASidored l:ly !AO 

2 trier of faot, as J;IFO¥ided iA Sl:ll:lseotiOA lei. TAO tFier of faot shall aJ:IJ:IOFtieA tAe J;IOFOeAta!!jO of AO!!jli!!jBAOO ef 

3 all J:IOFSOAS listed iA tAiS Sl:lBOOOtieA. GeAtFibl:ltioA ml:lst be J;IFOJ:!OrtioAal to tAO liailility of tho J;1arties a!!ja1nst 

4 WAOm reoo¥orv is allowed. ~JotAiA!!j OOAtained in tAis soetiOA makes aAy J;IOFt1f iA91SJ;IORSaille J:11:lrSl:lBAt to 

5 Rule 1 Q, MoAtana Rules ef Civil ~rooo81:Jre. 

6 1§1 If for ORV FOOSOA all OF J;IOFt of tAe JOAtribl:ltion from a J;1art;· liable for OOAlriill:ltioA eanAet 08 

7 el:ltained, eaoh sf tAe ether 13arties shall eontribl:lto a J:!reJ:!ortienal J:!OFt of tAo l:lAJ3aid J:!Ortien ef tAe 

8 neneentribl:ltin!!j 13artv's sAaro aAd may obtain jl:l9!!jmont in a J;1endin€! er Sl:lbSOEll:lORt aotien for ooAtriill:ltieA 

9 from tho AOAOentribl:ltin!i! 13arty. A f)BFI',' fel:lnd to be §Oqb OF loss ne!i!li!!jBAt for tAO iAjl:lFY eom13lained ef is 

10 lial!le fer BOAtribl:ltien l:lA90r this sootion enlv l:lJ3 to tho J3BFOOAtD!l9 of AO!!jli!i!ORBO amil:ll:-Jted te tAat 13art•r. 

11 !Iii !al In an aetion l!asea on ne!i!li!Jenoe, a defendant may assort as a defense that tAe darna§os 

12 of tAo elaimant ,,..,ere eal:lsed in fl:lll er in J:!art I!;• a neAJ;)Brty, wAiOA may be referred to as a neApart't' 

13 dafenee. 

14 (el In deterrninin!J the J:IOreente!!je afliability at=tril!l:ltal!lo ta J:IOraens who are parties to tAe aetioA, 

15 tAe trier of feet eAall eensider the ne!i!li!!leneo of nonJ;1artiea, inol1:-Jding pereens released from liaeility ev the 

16 elaiR'lant and persons imrnl:lne froR'l liaililit•; to tAe olaimant, if a nonJ;)art•,· defense is properly asserted in 

17 aeeerSanoe 11,itt;.ii tl=lis s1::1Boootien 18). />. finSing of nogligeneo ef a nenparty is not a proouA1JUivo or 

18 aeAoll:'si¥e fineiing as te that nonpart:y fer purposes of a r:,rier er suBee~uont eetion in¥ol'lin@ that non,::.arty. 

19 (a~ The B1=.1rBon of proof es to a nenporty's liability is eA tRe ao~on8aAt er So#oA8ants ,.,,Ro 

20 af#irFRati,,olv pleas the nenpan•,r dejoRse, But tt=iia Bk:tl:i&oetieA ,s) eleos Rat relieYo tRe elaiFRant o# tt;Jo 81:HBen 

21 of J:IFO~'iR!!I that ne!!jligenoe on tl=ie pert of tho aofendant er defendants eentrib1:-Jted as a pro1timate ae1:-Jeo to 

22 tAO inj1.-JF¥ of tAO olain:1eAt OF alter OtAOF preef FOE11:-JirOR'l8nts. 

23 (eO A neAparty etefenee must Be aHirFReti ,1011,' f:lleeeoe as a ~aft of tRe ans•Ner. A dojonSant Yt•Ro 

24 €!9iAS aett1al knowlea!!jo of a nonJ!art;• defense after tAe filin!!j of tRat defendant's answer ma;· 13load tho 

25 Sefenso witR roasenablo premJ:3t:noee, as eleterRlinoEt bv tRo uial oourt, in a FRannor tRat is oonoistent •1,1itA: 

26 (i) ~iyins t:Ra BefonBant a roesonal3Ie epJ:3onunity to Biooe,•er ti=le 0>Ei&tenoe ef a nonpert,• Befonso; 

27 (ii) t1ivint1 tRe elaiment a reasoneBle epJ3ortunity ta eotene against a nen'3arty Sefense; ans 

28 (iii) gi¥ing tRo elaiAiant a roasoAable 81:Jperti:,nity, if a1;1prel:)riate, te adB tAe nenpart•f as an addit:ional 

29 defendant to the aotien l!oforo tRo eKpiration ef tAe period ef limitation BJ:lplieaele to tAa elaiR'l. Howe¥er, 

30 this s1:Jbooetien om etoes no1 B)(tene ti=le 1:J0FieS ef liFRitation or ro,,i,,e tRe aetion if the f:IBFieet ef liFRitat:iaA 

(LqlslatlVf! 
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l=tas BIEpiFBEL 

2 (B) If a EiefeA1foRt aooeFts a ABRpaFty EiefBRSB, tl=te EiefBREiaRt sl=tall Ratify eael=t ABApa,tv WRB tRB 

3 eJe1eA8ant aUegos eausoB the elaif'.flant's iAjuFies, in wt:lele er iA J;Jart. ~JetifieatieR fflUSt Be FAada Bv FRailing 

4 the de4eAe1ant's answer to eaoR nenf3arty at the R8AJ38Ft 1('s last kne .. ,n aSdreos Bv eortifie8 FAaiL ret1:1rn 

5 roeeipt re~ueetea. 

6 [7) TRe ero1, 1ioieno at this seetion So net 0991;' te fseetioA 1 O]." 

7 

8 NEW SECTION. Section 10. Codification instruction. [Sections 1 through H ~] are intended to 

9 be codified as an integral part of Title 30, chapter 10, part 3, and the provisions of Title 30, chapter 10, 

10 part 3, apply to [sections 1 through H lJ.J. 

11 

12 NEW SECTION. SECTION 11. SEVERABILITY. IF A PART OF [THIS ACT] IS INVALID, ALL VALID 

13 PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT) 

14 IS INVALID IN ONE OR MORE OF ITS APPLICATIONS. THE PART REMAINS IN EFFECT IN ALL VALID 

15 APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS. 

16 

17 

18 

NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approval. 

-END-
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