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INTRODUCED BY 4@/9

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING PRIVATE SECURITIES LITIGATION
LAWS; ESTABLISHING REQUIREMENTS FORSECURITIES FRAUD ACTIONS; PROVIDING SANCTIONS FOR
ABUSIVE LITIGATION; LIMITING DAMAGES; CREATING A SAFE HARBOR FOR FORWARD-LOOKING
STATEMENTS; REGULATING JOINT AND SEVERAL LIABILITY; REGULATING CONTRIBUTION AMONG
PARTIES FOUND TO BE JOINTLY AND SEVERALLY LIABLE; AMENDING SECTIONS 27-1-702 AND
27-1-703, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE CF THE STATE OF MONTANA.:

NEW SECTION, Section 1. Regquirements for securities fraud actions. (1) In any private acticn

arising under this part, if the plaintiff alleges that the defendant made an untrue statement or omitted a
material fact necessary in order to make the statements made, in light of the circumstances in which they
were made, not misleading, the complaint must specify each statement alleged to have been misieading
and the reason or reasons why the statement is misleading. {f an allegation regarding the statement or
omission is made on information and belief, the complaint must state with particularity all facts on which
that belief is based.

(2) In any private action arising under this part in which the plaintiff may recover money damages
only on proof that the defendant acted with a particular state of mind, the complaint must, with respect
to each act or omission alleged to violate this part, state with particularity facts giving rise to a strong
inference that the defendant acted with the required state of mind.

{3) in any private action arising under this part, the court shall on the motion of any defendant,
dismiss the complaint if the requirements of subsections (1) and (2) are not met.

(4) ta) In any private action arising under this part, all discovery and other proceedings must be
stayed during the pendency of any motion to dismiss unless the court finds, upon the motion af any party,
that particularized discovery is necessary to preserve evidence or to prevent undue prejudice to that party.

{b) During the pendency of any stay of discovery pursuant to this subsection {(4), unless otherwise

ordered by the court, any party to the action with actual notice of the allegations contained in the camplaint
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shall treat alt documents, data compilations, including electronically recorded or stored data, and tangibie
objects that are in the custody or control of the party and that are relevant to the allegations as if they were
the subject of a continuing request for production of documents from an opposing party under the Montana
Rules of Civil Procedure. |

{5) A party aggrieved by the willful failure of an opposing party to comply with subsection (4) may
apply to the court for an order awarding appropriate sanctions.

{6) In any private action arising under this part, the plaintiff has the burden of proving that the act
or omission of the defendant alleged to violate this title caused the loss for which the plaintiff seeks to

recover damages.

NEW SECTION. Section 2. Sanctions. (1) In any private action arising under this part, upon final
adjudication of the action, the court shall include in the record specific findings regarding compliance by
each party and each attorney representing any party with each requirement of Rule 11 of the Montana
Rules of Civil Procedure as to any complaint, responsive pleading, or dispositive motion, |

(2} If the court makes a finding under subsection (1) that a party or attorney viclated any
requirement of Rule 11 of the Montana Rules of Civil Procedure as to any complaint, responsive pleading,
or dispositive motion, the court shall impose sanctions on the party or atterney in accordance with Rule
11. Prior to making a finding that any party or attorney has violated Rule 11, the court shall give the party
or attorney notice and an opporiunity to respond.

{3) {a) Subject to subsections (3){b} and (3){c), for the purposes of subsection {2), the court shall
adopt a presumption that the appropriate sanction:

{i) for failure of any responsive pleading or dispositive motion te comply with any requirement of
Rule 11 is an award to the opposing party of the reasonable attorney fees and other expenses incuired as
a direct result of the violation; and

(i) for substantial failure of any complaint to comply with any requirement of Rule 11 is an award
to the opposing party of the reasonable attorney fees and other expenses incurred in the action.

(b) The presumption described in subsection {3}{a) may be rebutted only upon proof by the party
or attorney against whom sanctions are to be imposed that:

it the award of attorney fees and other expenses will impose an unreasonable burden on that party

or attorney and would be unjust and the failure to make an award would not impose a greater burden on
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the party in whose favor sanctions are to be imposed; or

(i} the violation of Rule 11 was de minimis,

(c) if the party or attorney against whom sanctions are to be imposed meets its burden under
subsection (3)(b}, the court shall award the sanctions that the court considers appropriate pursuant to Rule

1.

NEW SECTION. Section 3. Defendant’s right to written interrogatories. [n any private action

arising under this part in which the plaintiff may recover money damages, the court shall, when requested
by a defendant, submit to the jury a written interrogatory on the issue of each defendant’s state of mind

at the time the alleged violation occurred.

NEW SECTION. Section 4. Limitation on damages. {1) The provisions of this section limit any

damages otherwise available under this part.

(2) Except as provided in subsection (3), in any private action arising under this part in which the
plaintiff seeks to establish damages by reference to the market price of a security that is traded in a national
securities market, the award of damages to the plaintiff may not exceed the difference hetween the
purchase or sale price paid or received, as approptiate, by the plaintiff for the subject security and the mean
trading price of that security during the 90-day period beginning on the date on which the information
carrecting the misstatement or omission that is the basis for the action is disseminated to the market.

(3) In any p_rivate action arising under this part in which the plaintiff seeks to establish damages by
reference to the market price of a security, if the plaintiff sells or repurchases the subject security prior to
the expiration of the 90-day period described in subsection {2), the plaintiff’s damages may not exceed the
difference between the purchase or sale price paid or received, as appropriate, by the plaintiff for the .
security and the mean trading price of the security during the period beginning immediately after
dissemination of informaticn correcting the misstatement or omission and ending on the date on which the
plaintiff sells or repurchases the security.

{4) For purposes of this section, the mean trading price of a security must be an average of the daily
trading price of that security, determined as of the close of the market each day during the 90-day period

referred to in subsection (2.
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NEW SECTION. Section 5. Applicability of safe harbor for forward-looking statements. (1) For

the purposes of this section, the following definitions apply:

(a) “Forward-looking statement” means:

(i} a statement containing a projection of revenue; income per share, including income loss;
earnings per share, including earnings loss; capital expenditures; dividends; capital structure; ot other
financial items;

(ii) a statement of the plans and objectives of management for future operations, including plans
or objectives relating 1o the products or services of the issuer;

{ili) a statement of future economic performance, including any statement contained in a discussion
and analysis of financial condition by the management or in the results of operations;

{ivl any statement of the assumptions under!\)ing or relating to any statement described in
subsection {1}(alti), (1){a)lii}, or {1}{@l{ii);

(v} any report issued by an outside reviewer retained by an issuer, to the extent that the report
assesses a forward-looking statement made by the issuer; or

{vi) a statement containing a projection or estimate of other items as may be specified by rule or
regulation of the cammissioner.

(b) "Going private transaction” has the meaning given that term under the ruies or regulations of
the United States securities and exchange commission issued pursuant to section 13(e) of the Securities
Exchange Act of 1934, 15 U.S.C. 78m(e}.

{cy "Investment company” has the same meaning as in section 3{a) of the federal Investment
Company Act of 1940, 15 U.S.C. 80a-3(a).

{d} "Penny stock” has the same meaning as in section 3{a){51) of the Securities Exchange Act of
1934, 15 U.5.C. 78c(al{51), and the rules and regulations or orders issued pursuant to that section,

{e} "Person acting on behalf of an issuer” means an officer, director, or employee of the issuer.

(f) The terms "blank check company”, "direct participation investment program", "executive officer
of an entity”, "limited liability company", "partnership", and "rollup transaction" have the meanings given
those terms by rule or regulation of the commissioner.

{2) This section applies only to a forward-looking statement made by:

(a) an issuer that, at the time that the statement is made, is subject to the reporting requirements

of section {13Ha) or (15){d) of the Securities Exchange Act of 1934, 15 U.S.C. 78mla) or 15 U.S.C.
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78o0(d);

(b} a person acting on behalf of an issuer subject to the provisions of subsection (2){a);

(c) an outside reviewer retained by an issuer subject to the provisions of subsection (2}{a} making
a statement on behalf of that issuer; or

{d) an underwriter, with respect 1o information provided by an issuer subject to the provisions of
subsection (2)(a) or information derived from information provided by that issuer.

{3} Except to the extent otherwise specifically provided by ruie, regulation, or order of the
securities and exchange commission, this section does not apply to a forward-looking statement:

{(a}) that is made with respect to the business or operations of the issuer, if the issuer:

(i} during the 3-year period preceding the date on which the statement was first made:

(A) was convicted of any felony or misdemeanor described in section 15(b)(4)(B){i) through (iv) of
the Securities Exchange Act of 1934, 15 U.S.C. 780(b}(4}(B}, or was convicted under 30-10-3086;

(B} has been made the subject of a judicial or administrative decree or order arising out cf a
governmental action that:

(I} prohibits future violations of the antifraud provisions of state or federal securities laws;

{Il) requires that the issuer cease and desist from violating the antifraud provisions of state or federal
securities laws; or

{111} determines that the issuer violated the antifraud provisions of state or federal securities laws;

(i) makes the forward-looking statement in connection with an offering of securities by a blank
check company;

(iti) issues penny stock;

{iv} makes the forward-locking statement in connection with a rollup transaction; or

{v} makes the forward-looking statement in connection with a going private transaction; or

(b} that is:

{i) included in a financial statement prepared in accordance with generally accepted accounting
principles;

(i) contained in a registration statement of, or otherwise issued by, an investment company;

(iii) made in connection with a tender offer;

{iv) made in connection with an initial public offering;

(v} made in connection with an offering by, or relating to the operations of, a partnership, a limited
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liability company, or a direct participation investment program; or

{vi) made in a disclosure of beneficial ownership in a report required to be filed with the United
States securities and exchange commission pursuant to section 13(d) of 1ne Securities Exchange Act of
1934, 15 U.S.C. 78mid}.

{4} Except as provided in subsection (3), in any private action arising under this part that 1s based
on an untrue statement of a material fact or omission of a material fact necessary to make the statement
not misleading, a person referred to in subsection (2) is not liable with respect to any forward-looking
statement, whether written or oral, if and to the extent that:

{a) the forward-looking statement is identified as a forward-looking statement and is accompanied
by meaningful cautionary statements identifying important factors that could cause actual results to differ
materially from those in the forward-looking statement or is immaterial; or

{b) the plaintiff fails to prove that the forward-looking statement:

(i) if made by a natural person, was made with actual knowledge by that person that the statement
was false or misleading; or

(i} if made by a business entity, was made by or with the approval of an executive officer of that
entity and made or approved by that officer with actual knowledge by that officer that the statement was
false or misleading.

{5} In the case of an oral forward-looking statement made by an issuer that is subject to the
reporting requirements of section 13(a) or section 15(d) of the Securities Exchange Act of 1834, 15 U.5.C,
78mi(a) or 15 U.5.C. 7Bol(d) or by a person acting on behaif of the issuer, the requirement in subsection
{4)(a) must be considered satisfied under the following circumstances:

{a)y If the oral forward-looking statement is accompanied by a cautionary statement that the
particular oral statement is a forward-locking statement and that the actual results could differ materially
from those projected in the forward-looking statement; and

{b) (i} if the oral forward-looking statement is accompanied by an oral statement that additional
information concerning factors that could cause actual results to differ materially from those in the
forward-looking statement is contained. in a readily availabie written document or portion of the written
document;

(i) the accompanying oral statement referred to in subsection (5)(b}{i} identifies the document or

portion of the document that contains the additional information about those factors relating ta the
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forward-looking statement; and

{iii} the information contained in that written document is a cautionary statement that satisfies the
standard established in subsection (4}{a}.

{68) Any document filed with the commissioner or with the securities and exchange commission or
generally disseminated must be considered to be readily available for purposes of this section. This section
does not impose upon any person a duty to update a forward-looking statement.,

{7) On any motion to dismiss based on subsection (4)(a), the court shall consider:

{a) any statement cited in the complaint; and

(b) any cautionary statement accompanying the forward-locking statement that is not subject to
material dispute and that is cited by the defendant.

(8) In any private action arising under this part, the court shall stay discovery, other than discovery
that is specifically directed to the applicability of the exemption provided for in this section, during the
pendency of any motion by a defendant for summary judgment that is based an the grounds that;

{a) the statement or omission upon which the complaint is based is a forward-locking statement
within the meaning of this section; and

(b) the exemption provided for in this section prectudes a claim for relief.

NEW SECTION. Section 6. Prohibition of referral fees. A broker, dealer, or person associated with
a broker or dealer, may not solicit or accept, directly or indirectly, remuneration for assisting an attorney
in obtaining the representation of any person in any private action under this part or under the Securities

Act of 1933, 15 U.5.C. 77a, et seq.

NEW SECTION. Section 7. Prohibition of attorney fees from disgorgement funds. Except as

otherwise ordered by the court upon mation by the commissioner or, in the case of an administrative
action, as otherwise ordered by the commissioner, funds disgorged as the result of an action brought by
the commissioner ar as a result of any administrative action may not be distributed as payment for attorney

fees or expenses incurred by private parties seeking distribution of the disgorged funds.

NEW SECTION. Section 8. Prosecution of persons aiding violations. For purposes of any action

brought by the commissioner under 30-10-304, 30-10-305, or 30-10-306, for violations of 30-10-301

i Legislative
- Services -7 -
- Division



55th Legislature LC1348.01

[\

QO O W N O W

Y — e e
kW =

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

through 30-10-303, any person that knowingly provides substantial assistance to another person in
violation of a provision of this part or of any rule or regulation issued under this part must be considered

to be in violation of that provision to the same extent as the person to wiiom the assistance is rovided.

NEW SECTION. Section 9. Loss causation. |n any action arising under this part, if any portion or

all of the amount recoverable represents other than the depreciation in value of the subject security
resulting from a part of the prospectus or oral communication not being true or omitting to state a material
fact required to be stated in the prospectus or oral communication or necessary to make the statement not

misleading, then that portion or amount is not recoverable with respect to the liability of that person.

NEW SECTION. Section 10. Proportional liability. (1) For purposes of this section, the following
definitions apply: |

(a) "Covered person’ means:

(i} a defendant in any private action arising under this title; or

(i} a defendant in any private action arising under section 11 of the Securities Act of 1933, 15
U.5.C. 77k, who is an outside director of the issuer of the securities that are the subject of the action.

(b) "OQutside director” has the meaning given that term by rule or regulation of the securities and
exchange commission.

(2} For the purposes of this section, a covered person knowingly commits a violation of Montana
securities laws:

{a) with respect to an action that is based on an untrue statement of material fact or omission of
a material fact necessary to make the statement not misleading, if:

{i} that covered person makes an untrue statement of a material fact, with actual knowiedgé that
the representation is false or omits a fact necessary in order to make the statement made nat misleading
with actual knowledge that as a result of the omission, one of the material representations of the covered
person is false;

{ii} persons are likely to reasonably rely on that misrepresentation or omission: and

{ii} with respect to an action that is based on any conduct that is not described in subsection
(2)(a){i}, the covered person engages in that conduct with actual knowledge of the facts and circumstances

that make the conduct of that covered person a violation of the securities laws.

! Legislative
~Services -8 -
~ Division



55th Legislature LC1348.01

S W

11
12
13
14
15
16
17
18
18
20
21
22
23
24
25
26
27
28

30

{3) Reckless conduct by a covered person may not be construed to constitute a knowing
commission of a violation of the securities laws by that covered person.

(4) This section may not be construed to create, atfect, or in any manner modify the standard for
liability associated with any action arising under federal securities laws or Montana securities laws.

(5} Any covered person against whom a final judgment is entered in a private action is liable for
damages jointly and severally only if the trier of fact specifically determines that the covered person
knowingly committed a violation of federal securities laws or Montana securities laws,

{6} Except as provided in subsection (5}, a covered person against whom a final judgment is enterad
in a private action is liable solely for the portion of the judgment that corresponds to the percentage of
respansibility of that covered person as determined under subsection (8).

{(7) In any case in which a cantractual relationship permits, a covered person that prevails in any
private action may recover the attorney fees and costs of that covered person in connection with the
action.

(8} In any private action, the court shall instruct the jury to answer special interrogatorias or, if
there is not a jury, shall make findings with respect to each covered person and each of the cther persans
claimed by any of the parties 10 have caused or contributed to the loss incurred by the piaintiff, including
persans who have entered into settlements with the plaintiff or plaintiffs, concerning:

{a) whether the person violated federal securities laws or Montana securities laws;

{b) the percentage of responsibility of the person, measured as a percentage of the total fault of
all persons who caused or contributed to the loss incurred by the plaintiff; and

{c} whether the person knowingly committed a violation of the securities laws.

{9) The responses to interrogatories or findings, as appropriate, under subsection {8) must specify
the total amount of damages that the plaintiff is entitled to recover and the percentage of responsibility of
gach covered person found to have caused or contributed to the ioss incurred by the plaintiff or plaintiffs.

{10) In determining the percentage of responsibility under this section, the trier of fact shall
consider:

{a) the nature of the conduct of each covered person found to have caused or contributed to the
loss incurred by the plaintiff or plaintiffs; and .

{b} the nature and extent of the causal relationship between the conduct of each covered person

and the damages incurred by the plaintiff ar plaintiffs.
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{11) Notwithstanding subsection {8), upon a motion that is made not later than 6 months after a
final judgment is entered in any private action, if the court determines that ali or part of the share of the
judgment of the covered person is not collectible against that covered person and is also not collectible
against a covered person described in subsection (5), each covered person described in subsection (5] is
liable for the uncollectible share as follows:

{a) Each covered person is jointly and severally liable for the uncaollectible shére if the plaintiff
establishes that:

(i} the plaintiff is an individual whose recoverable damages under the final judgment are equal to
more than 10% of the net worth of the plaintiff; and

{it) the net worth of the plaintiff is equal to fess than $200,000.

{h) With respect to any plaintiff not described in subsection (11}(a), each covered person is liable
for the uncollectible share in proportion to the percentage of responsibility of that covered person, except
that the total liability of a covered person under this subsection (11}{b) may not exceed 50% of the
proportionate share of that covered person, as determined under subsection (8).

(12) For purposes of subsection (11} net worth must be determined as of the date immediately
preceding the date of the purchase or sale, as applicable, by the plaintiff of the security that is the subject
of the action and must be equal to the fair market value of assets, minus liabilities, including the net value
of the investments of the plaintiff in real and personal property, including personal residences.

{13) The total payments required pursuant to subsection (11} may not exceed the amount of the
uncoliectibfe share.

{14) A covered person against whom judgment is not collectible is subject to contribution and to
any continuing liability to the plaintiff on the judgment.

(15) To the extent that a covered person is required ta make an additional payment pursuant to
subsecticn (11), that covered person may recover contribution:

(a) from the covered person originally liable to make the payment;

{b} from any covered person liable jointly and severally pursuant to subsection {5);

{¢) from any covered person held proportionately liable pursuant to this section who is liable to
make the same payment and has paid iess than that person’s proportionate share of that payment; or

(d) from any other person responsible for the conduct giving rise 1o the payment that would have
been liable to make the same payment,
| Legislative
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{18} The standard for allocation of damages under subsections (5) and (6] and the procedure for
reallocation of uncollectible shares under subsection (11) may not be disclosed to members of the jury.

(17) {a} A covered person who settles any private action at any time before a final verdict or
judgment must be discharged from all claims for contribution brought by other persons. Upon entry of the
settlement by the court, the court shall enter a bar order constituting the final discharge of all obligations
to the plaintiff of the settling covered person arising out of the action. The order must bar all future claims
for contribution arising out of the action:

(i} by any person against the settling covered person; and

{ii} by the settling covered person against any person, other than a person whose liability has been
extinguished by the settlement of the settling covered person.

(h} If a covered person enters into a settlement with the plaintiff prior to final verdict or judgment,
the verdict or judgment must be reduced by the greater of:

(Y an amount that corresponds to the percentage of responsibility of that covered person; or

{ii) the amount paid to the plaintiff by that covered persan.

(18) A covered person who becomes jointly and severally liable for damages in any private action
may recover contribution from any other person who, if joined in the original action, would have been liable
for the same damages. A clam for contribution must be determined based on the percentage of
responsihility of the claimant and of each person against whom a claim far contribution is made.

{19} In any private action determining liability, an action for contribution must be brought not later
than 6 months after the entry of a final, nonappealable judgment in the action, except that an action for
contribution brought by a covered person who was required to make an additional payment pursuant to

subsection {1 1) may be brought not later than 6 months after the date on which the payment was made.

NEW SECTION. Section 11. Construction. {Sections 1 through 10] may not be considered to

create or ratify any implied private right of action or to prevent the commissioner, by rule or reguliation,

from restricting or otherwise regulating private actions under Montana securities laws.

Section 12. Section 27-1-702, MCA, is amended to read:
"27-1-702. Comparative negligence -- extent to which contributory negligence bars recovery in

action for damages. Gentributory Except as provided in [section 10], contributory negligence skalt may not
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bar recovery in an action by any person or his the person’s legal representative to recover damages for
negligence resuliting in the death of a person or injury to a person or property if sueh the negligence was
not greater than the negligence of the persan or the combined negligence of ail persons against whom
recovery is sought, but any damages allowed shalt must be diminished in the proportion to the amount of

negligence attributable to the person recovering.”

Section 13. Section 27-1-703, MCA, is amended to read:

"27-1-703. Multiple defendants -- determination of liability. {1} Except as provided in subsections
{2) and (3), whenever the negligence of a party in any action is an issue, each party against whom recovery
may be allowed is jointly and severally liable for the amount that may be awarded to the claimant but has
the right of contribution from any other person whose negligence may have contributed as a proximate
cause to the claimant’s injury complaired-of.

{2) A party whose negligence is determined to be 50% or less of the combined negligence of all
persons described in subsection (4) is severaily liable only and is responsible only for the amount of
negligence attributable to that party, except as provided in subsection (3). The remaining parties are jointly
and severally liable for the total less the amount attributable to the claimant.

{3} A party may be jointly liable for all damages caused by the negligence of another if both acted
in concert in contributing to the claimant’s damages or if one party acted as an agent of the other.

{4) On mation of any party against whom a claim is asserted for negligence resulting in death or
injury to person or property, any ather person whose negligence may have contributed as a proximate
cause 1o the c¢laimant’s injury eemrplatred—ot may be joined as an additional party to the action. For
purposes of determining the percentage of liability attributable to each party whose action contributed to
the claimant's injury sefmptained-et, the trier of fact shall consider the negligence of the claimant, injured
person, defendants, and third-party defendants. The liability of nonparties, including persons reieased from
liability by the ciaimant and persons immune from liability to the claimant, must also be considered by the
trier of fact, as provided in subsection (6). The trier of fact shall apportion the percentage of negligence of
all persons listed in this subsection. Contribution must be proportional to the liability of the parties against
whom recovery is allowed. Nothing contained in this section makes any party indispensable pursuant to
Rule 19, Montana Rules of Civil Procedure.

{6} if for any reason all or part of the contribution from a party liable for contribution cannot be
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obtained, each of the other parties shall contribute a proportional part of the unpaid portion of the
noncontributing party’s share and may obtain judgment in a pending or subsequent action for contribution
from the noncontributing party. A party found to be 50% or less negligent for the injury complained of is
liable for contribution under this section only up to the percentage of negligence attributed 1o that party.

{6) (a) In an action based on negligence, a defendant may assert as a defense that the damages
of the claimant were caused in fuil or in part by a nonparty, which may be referred to as a nonparty
defense.

(b} In determining the percentage of liability attributable to persons who are parties to the action,
the trier of fact shall consider the negligence cf nonparties, including persons released from liability by the
claimant and persons immune from liability to the claimant, if a nonparty defense is properly asserted in
accordance with this subsection (6). A finding of negligence of a nonparty is not a presumptive or
conclusive finding as to that nonparty for purposes of a prior or subsequent action involving that nanparty.

{c) The burden of proof as to a nonparty’s liability is on the defendant or defendants who
affirmatively plead the nonparty defense, but this subsection {6} does not relieve the claimant of the burden
of proving that negligence on the part of the defendant or defendants contributed as a proximate cause to
the injury of the ctaimant or alter other proof requirements.

{d) A nonparty defense must be affirmatively pleaded as a part of the answer. A defendant who
gains actual knowledge of a nonparty defense after the filing of that defendant’s answer may plead the
defense with reasonable promptness, as determined by the trial court, in a manner that is consistent with:

(i} giving the defendant a reasonable opportunity to discover the existence of a nonparty defense;

(i} giving the claimant a reasonable opportunity to defend against a nonparty defense; and

(iti) giving the claimant a reasonabie opportunity, if appropriate, to add the nonparty as an additional
defendant to the action befare the expiration of the period of limitation applicable to the claim. However,
this subsection {(iii) does not extend the period of limitation or revive the action if the period of limitation
has expired.

(e} If a defendant asserts a nonparty defense, the defendant shall notify each nenparty who the
defendant alleges caused the claimant’s injuries, in whole or in part. Notification must be made by mailing
the defendant’s answer to each nonparty at the nonparty’s last-known address by certified mail, return
receipt requested.

(7) The provisions of this section do not apply to [section 10]."
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1 NEW SECTION. Section 14. Codification instruction. [Sections 1 through 11] are intended to be
2 codified as an integral part of Title 30, chapter 10, part 3, and the provisions of Title 30, chapter 10, part
3 3. apply to [sections 1 through 11].
4
b5 NEW SECTION. Section 15. Effective date. [This act] is effective on passage and approval.
6 -END-
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SENATE BILL NO. 382
INTRODUCED BY HARP

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING PRIVATE SECURITIES LITIGATION
LAWS; ESTABLISHING REQUIREMENTS FCRSECURITIES FRAUD ACTICNS; PROVIDING SANCTIONSFQCR
ABUSIVE LITIGATION; LIMITING DAMAGES; CREATING A SAFE HARBOR FOR FORWARD-LOOKING
STATEMENTS; REGULATING JOINT AND SEVERAL LIABILITY; REGULATING CONTRIBUTION AMONG
PARTIES FOUND TO BE JOINTLY AND SEVERALLY LIABLE; AMENDING SECTIONS 27-1-702 AND
27-1-703, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Requirements for securities fraud actions. (1) In any private action

arising under this part, if the plaintiff alleges that the defendant made an untrue statement or omitted a
material fact necessary in aorder to make the statements made, in light of the circumstances in which they
were made, not misleading, the complaint must specify each statement alleged to have been misleading
and the reason or reasons why the statement is misleading. |If an aliegation regarding the statement or
omission is made on information and belief, the complaint must state with particularity ali facts on which
that belief is based.

(2} In any private action arising under this part in which the plaintiff may recover money damages
only on proof that the defendant acted with a particular state of mind, the complaint must, with respect
to each act or omission alleged to violate this part, state with particularity facts giving rise to a strong
inference that the defendant acted with the required state of mind.

{3y In any private action arising under this part, the court shall on the mation of any defendant,
dismiss the complaint if the requirements of subsections {1} and (2} are not met.

{4} {a) In any private action arising under this part, all discovery and other proceedings must be
stayed during the pendency of any motion to dismiss unless the court finds, upan the mation of any party,
that particularized discovery is necessary to preserve evidence or to prevent undue prejudice to that party.

{b) During the pendency of any stay of discovery pursuant to this subsection (4), unless otherwise

ordered by the court, any party to the action with actual notice of the allegations contained in the comptaint
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shall treat all documents, data compilations, including electronicaily recorded or stored data, and tangible
objects that are in the custody or contral of the party and that are relevant to the allegations as if they were
the subject of a continuing request for production of documents from an oppcsing party under the Montana
Rules of Civil Procedure.

(5} A party aggrieved by the willful failure of an opposing party to comply with subsection (4) may
apply to the court for an order awarding appropriate sanctions.

{6) In any private action arising under this part, the plaintiff has the burden of proving that the =ct
or omission of the defendant alieged to violate this title caused the loss for which the plaintitf seeks to

recover damages.

NEW SECTION. Section 2. Sanctions. (1) In any private action arising under this part, upon final

adjudication of the action, the court shall include in the record specific findings regarding compliance by
each party and each attorney representing any party with each requirement of Rule 11 of the Montana
Rules of Civil Procedure as to any complaint, responsive pleading, or dispasitive motion,

{2) If the court makes a finding under subsection (1) that a party or attorney violated any
requirement of Rule 11 of the Montana Rules of Civil Procedure as to any complaint, responsive pleading,
or dispositive motion, the court shall impose sanctions on the party or attorney in accordance with Rule
11. Prior to making a finding that any party or attorney has violated Rule 11, the court shall give the party
or attorney notice and an opportunity to respond.

(3} {a) Subject to subsections (3){b) and (3}{c}, for the purposes of subsection {2}, the court shall
adopt a presumption that the appropriate sanction:

{i) for failure of any responsive pleading or dispositive motion to comply with any requirement of
Rule 11 is an award to the opposing party of the reasonable attorney fees and other expenses incurred as
a direct result of the vielation; and

(i) for substantial failure of any complaint to comply with any requirement of Rule 11 is an award
to the opposing party of the reasonable attorney fees and other expenses incurred in the action.

(b} The presumption described in subsection (3)(a) may be rebutted only upon proof by the party
or attorney against whom sanctions are to be imposed that:

(i) the award of attorney fees and other expenses will impose an unreasonable burden on that party
or attorney and would be unjust and the failure to make an award would not impose a greater burden on
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the party in whose favor sanctions are 10 be imposed; or

(it) the violation of Rule 11 was de minimis.

{c) If the party or attorney against whom sanctions are to be imposed meets its burden under
subsection (3}(b}, the court shall award the sanctions that the court considers appropriate pursuant to Rule

11.

NEW SECTION. Section 3. Defendant’s right to written interrogatories. |n any private action

arising under this partin which the plaintiff may recover money damages, the court shall, when requested
by a defendant, submit to the jury a written interrogatory on the issue of each defendant’s state of mind

at the time the alleged violation occurred.

NEW SECTION. Section 4. Limitation on damages. (1) The provisions of this section limit any

damages otherwise available under this part.

(2) Except as provided in subsection (3), in any private action arising under this part in which the
plaintiff seeks to establish damages by reference 1o the market price of a security thatis traded in a naﬁonal
securities market, the award of damages to the plaintiff may not exceed the difference between the
purchase or sale price paid or received, as appropriate, by the plaintiff for the subject security and the mean
trading price of that security during the 90-day period beginning on the date on which the information
correcting the misstatement or omission that is the basis for the action is disseminated to the market.

(3} In any private action arising under this part in which the plaintiff seeks to establish damages by

reference to the market price of a security THAT |S TRABED ON A NATIONAL SECURITIES MARKET, if

the plaintitf sells or repurchases the subject security prior to the expiration of the 90-day period described
in subsection {2), the plaintiff’'s damages may not exceed the difference between the purchase or sale price
paid or received, as appropriate, by the plaintiff for the security and the mean trading price of the security
during the period beginning immediately after dissemination of information correcting the misstatement or
omission and ending on the date on which the plaintiff sells or repurchases the security.

(4) For purposes of this section, the mean trading price of a security must be an average of the daily
trading price of that security, determined as of the close of the market each day during the 90-day period

referred to in subsection (2}.
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NEW SECTION. Section 5. Applicability of safe harbor for forward-locking statements. (1) For

the purposes of this section, the following definitions apply:

{a) "Forward-looking statement” means:

() a statement containing a projection of revenue; income per share, including income loss;
earnings per share, including earnings loss; capital expenditures; dividends; capital structure; or other
financial items;

(i) a statement of the plans and objectives of management for future operations, including plans
or objectives relating to the products or services of the issuer;

{iii) a statement of future economic performance, in:luding any statement contained in a discussion
and analysis of financial condition by the management or in the resuits of operations;

{iv) any statement of the assumptions underlying or relating to any statement described in
subsection {1){a)(i}, (1){a}{ii}), or (1)(a}iii};

(v} any report issued by an outside reviewer retained by an issuer, to the extent that the report
assesses a forward-looking statement made by the issuer; or

(vil a statement containing a projection or estimate of other items as may be specified by rule or
regulation of the commissioner.

(b} "Going private transaction” has the meaning given that term under the rules or regulations of
the United States securities and exchange commission issued pursuant to section 13(&) of the Securities
Exchange Act of 1934, 15 U.S.C. 78m(e].

(c) "Investment company” has the same meaning as in section 3{a) of the federal [nvestment
Company Act of 1940, 15 U.S.C. 80a-3{a).

(d) "Penny stock” has the same meaning as in section 3{(a}(51) of the Securities Exchange Act of
1934, 15 U.S.C. 78c(a){b1), and the rules and regulations or orders issued pursuant to that section.

{e] "Person acting on behalf of an issuer” means an officer, director, or employee of the issuer.

{f) The terms "blank check company”, "direct participation investment program", "executive officer
of an entity”, “limited liability company”, "partnership”, and "rollup transaction" have the meanings given
those terms by rule or regulation of the commissioner.

{2) This section applies only to a forward-logking statement made by:

{a) an issuer that, at the time that the statement is made, 1s subject to the reperting requirements
of section (13Ha) or {15){d) of the Securities Exchange Act of 1934, 15 U.S.C. 78mia} or 15 U.S.C.
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{b) a person acting on behalf of an issuer subject to the provisions of subsection (2i{a);

{c) an outside reviewer retained by an issuer subject to the provisions of subsection [2)(a) making
a statement on behalf of that issuer; or

(d} an underwriter, with respect to information provided by an issuer subject to the provisions of
subsection {2)(a) or infermation derived from information provided by that issuer.

{3) Except to the extent otherwise specifically provided by rule, regutation, or order of the
securities and exchange commission, this section does not apply to a forward-looking statement:

{a) that is made with respect to the business or operations of the issuer, if the issuer:

(i} during the 3-year period preceding the date on which the statement was first made:

{A) was convicted of any felony or misdemeanor described in section 15(b}(4}(B}{i) through (iv} of
the Securities Exchange Act of 1934, 15 U.S.C. 7Bo(b}{4)(B), or was convicted under 30-10-3086;

(B) has been made the subject of a judicial or administrative decree or order arising out of a
governmental action that:

(I} prohibits future violations of the antifraud provisions of state or federal securities‘iaws;

(LI} requires that the issuer cease and desist from violating the antifraud provisions of state or federal
securities laws; or

(lI}} determines that the issuer violated the antifraud provisions of state or federal securities laws;

(iiy makes the forward-looking statement in connection with an offering of securities by a blank
check company;

(iii) issues penny stock;

{iv) makes the forward-looking statement in connection with a rollup transaction; or

{vi makes the forward-locking statement in connection with a going private transaction; or

{b) that is:

(i} included in a financial statement prepared in accordance with generally accepted accounting
principles;

(ii) contained in a registration statement of, or otherwise issued by, an investment company;

{iii} made in connection with a tender offer; »

{iv) made in connection with an initial public offering;

{v) made in connection with an offering by, or relating to the operations of, a partnership, a iimited
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liability company, or a direct participation investment program,; or

{vi} made in a d:sclosure of beneficial ownership in a report required to be filed with the United
States securities and exchange commission pursuant to section 13(d) of the Securities Exchange Act of
1934, 15 U.S.C. 78m(d).

{4) (A) Except as provided in subsection (3}, in any private action arising under this part that is
based on an untrue statement of a material fact or omission of a material fact necessary to make the
statement not misleading, a person referred to in subsection (2) is not liable with respect to a\y
forward-looking statement, whether written or oral, if and to the extent that:

fal) the forward-looking stater.entis identified as a forward-looking statement and is accompanied
by meaningful cautionary statements identifying important factors that could cause actual results to differ
materially from those in the forward-looking statement or is immaterial; or

oH1l) the plaintiff fails to prove that the forward-looking statement:

A} if made by a natural person, was made with actual knowledge by that person that the
statement was false or misleading; or

Hi{B) if made by a business entity, was made by or with the approval of an executive officer of that
entity and made or approved by that officer with actual knowledge by that officer that the statement was
false or misleading.

t6}{B) In the case of an oral forward-looking statement made by an issuer that is subject to the
reporting requirements of section 13{a) or section 15{d) of the Securities Exchange Act of 1934, 15 U.S.C.
78mta) or 15 U.5.C. 780(d) or by a person acting on behalf of the issuer, the requirement in subsection
{41({a) must be considered satisfied under the following circumstances:

@) if the oral forward-looking statement is accompanied by a cautionary statement that the
particular oral statement is a forward-locking statement and that the actual results could differ materially
from those projected in the forward-looking statement; and

ot if the oral forward-looking statement is accompanied by an oral statement that additional
information concerning factors that could cause actuai results to differ materially from those in the
forward-looking statement is contained in a readily available written document or portion of the written.
document;

#1(1l) IF the accompanying oral statement referred to in subsection 8HbHH (4) (B}l identifies the
document or portion of the document that contains the additional information about those factors relating
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to the forward-looking statement; and

HiHIV) IF the information contained in that written document is a cautionary statement that satisfies
the standard established in subsection (4)(a).

+6+HC) Any document filed with the commissioner or with the securities and exchange commission
or generally diéseminated must be considered to be readily available for purposes of this section.

(B) This section does not impose upon any perscn a duty to update a forward-looking statement.

£4(6] On any mation to dismiss based on subsection {4){a), the court shall consider:

(a) any statement cited in the complaint; and

{b) any cautionary statement accompanying the forward-locking statement that is not subject to
material dispute and that is cited by the defendant.

83{7) In any private action arising under this part, the court shail stay discovery, other than
discovery that is specifically directed to the applicability of the exemption provided for in this section,
during the pendency of any motion by a defendant for summary judgment that is based on the grounds
that:

(a) the statement or omission upon which the complaint is based is a forward-looking statement
within the meaning of this section; and

(b} the exemption provided for in this section precludes a claim for relief.

NEW SECTION. Section 6. Prohibition of referral fees. A broker, dealer, or person associated with
a broker or dealer, may not solicit or accept, directly or indirectly, remuneration for assisting an attorney
in obtaining the representation of any person in any private action under this part or under the Securities

Act of 1933, 15 U.S.C, 77a, et seq.

NEW SECTION. Section 7. Prohibition of attorney fees from disgoergement funds. Except as

otherwise ordered by the court upon motion by the commissioner or, in the case of an administrative
action, as otherwise ordered by the commissioner, funds disgorged as the result of an action brought by
the commissioner or as a result of any administrative action may not be distributed as payment for attorney

fees or expenses incurred by private parties seeking distribution of the disgorged funds.

NEW SECTION. Section 8. Prosecution of persons aiding violations. For purposes of any action
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brought by the commissioner under 30-10-304, 30-10-305, or 30-10-306, for viotations of 30-10-307
through 30-10-303, any person that knowingly provides substantial assistance to another person in
violation of a provision of this part or of any rule or regulation issued under this part must be considered

to be in violation of that provision to the same extent as the person to whom the assistance is provided.

NEW SECTION. Section 9. Loss causation. In any PRIVATE action arising under this part, if any

portion or all of the amount recoverable represents other than the depreciation in value of the subject
security resulting from a part of the prospectus or oral communication not being true or omitting to state
a material fact required to be stated in the prospectus or oral communication or necessary to make the
statement not misleading, then that portion or amount is not recoverable with respect to the liability of that

person.

NEW SECTION. Section 10Q. Proportional fiability. (1) For purposes of this section, the following

definitions apply:

(a} "Covered person” means:

(i) a defendant in any private action arising under this title; or

(i) a defendant in any private action arising under section 11 of the Securities Act of 1933, 15
U.S.C. 77k, who is an outside director of the issuer of the securities that are the subject of the action.

(b) "Outside director” has the meaning given that term by rule or regulation of the securities and
exchange commission.

{2) For the purposes of this section, a covered person knowingly commits a violation of Montana
securities laws:

(a) with respect to an action that is based on an untrue statement of material fact or omission of
a material fact necessary to make the statement not misleading, if:

(i) that covered person makes an untrue statement of a material fact, with actual knowledge that
the representation is false or omits a fact necessary in order to make the statement made not misleading
with actual knowledge that as a result of the emission, one of the material representations of the covered
person is false;

(i} persons are likely to reasonably rely on that misrepresentation or omission; and

(i} with respect to an action that is based on any conduct that is not described in subsection
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{2)(a)(i), the covered person engages in that conduct with actual knowledge of the facts and circumstances
that make the conduct of that covered person a violation of the securities laws.

{3) Reckless conduct by a covered person may not be construed to constitute a knowing
commission of a viclation of the securities laws by that covered person.

{4) This section may not be construed to create, affect, or in any manner modify the standard for
liability associated with any action arising under federal securities laws or Montana securities laws.

(5) Any covered person against whom a final judgment is entered in a private action is liable for
damages jointly and severally only if the trier of fact specifically determines that the covered person
knowingly committed a violation of federal securities laws or Montana securities laws.

{6) Except as provided in subsection (5}, a covered persan against whom a final judgment is entered
in a private action is liable solely for the portion of the judgment that corresponds to the percentage of
responsibility of that covered person as determined under subsection (B).

{7} In any case in which a contractual relationship permits, a covered person that prevails in any
private action may recover the attorney fees and costs of that covered person in connection with the
action,

{8) 1In any private action, the court shall instruct the jury to answer special interrogatories or, if
there is not a jury, shall make findings with respect to each covered person and each of the other persons
claimed by any of the parties to have caused or contributed to the loss incurred by the plaintiff, inciuding
persons who have entered into settlements with the plaintiff or plaintiffs, concerning:

{a) whether the person violated federal securities laws or Montana securities laws;

(b) the percentage of responsibility of the person, measured as a percentage of the total fault of
all persons who caused or contributed to the loss incurred by the plaintiff; and

{c) whether the person knowingly committed a violation of the securities laws.

{9} The responses to interrogatories or findings, as appropriate, under subsection (8) must specify
the total amount of damages that the plaintiff is entitled to recover and the percentage of responsibility of
each covered person found to have caused or contributed to the loss incurred by the plaintiff or plaintiffs.

(10) In determining the percentage of responsibility under this section, the trier of fact shall
consider:

(a) the nature of the conduct of each covered person found to have caused or contributed to the
loss incurred by the plaintiff or plaintiffs; and
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{b) the nature and extent of the causal relationship between the conduct of each covered person
and the damages incurred by the plaintiff or plaintiffs.

{11) Notwithstanding subsection (8}, upon a mation that is made not later than 6 months after a
final judgment is entered in any private action, if the court determines that all or part of the share of the
judgment of the covered person is not collectible against that covered person and is also not collectible
against a covered person described in subsection (5}, each covered person described in subsection {6} is
liable for the uncollectible share as follows:

{a) Each covered person is jointly and severally iiable for the uncollectibie share if the plaintiff
establishes that:

(i) the plaintiff is an individual whose recoverable damages under the final judgment are equal to
more than 10% of the net worth of the plaintiff; and

(i) the net worth of the plaintiff is eaual+e less than $200,000.

{b) With respect to any plaintiff not described in subsection (11}(a), each covered perscn is liable

for the uncollectible share in proportion to the percentage of responsibility of that covered person, except

that the total liability of & covered person under this subsection (11){b) may not exceed 50% of the

proportionate share of that covered person, as determined under subsection (8).

(12} For purposes of subsection {11) net worth must be determined as of the date immediately
preceding the date of the purchase aor sale, as applicable, by the plaintiff of the security that is the subject
of the action and must be equal to the fair market value of assets, minus liabilities, including the net value
of the investments of the plaintiff in real and personal property, including personal residences.

{13} The total payments required pursuant to subsection (11} may not exceed the amount of the
uncollectible share.

{14} A covered person against whom judgment is not collectible is subject to contribution and to
any continuing liability to the plaintiff on the judgment.

{15} To the extent that a covered person is required to make an additional payment pursuant to
subsection (11}, that covered person may recover contribution:

{a) from the covered person originally liable to make the payment;

(b} from any covered person liable jointly and severally pursuant to subsection (5);

{c) from any covered person held proportionately liable pursuant to this section who is liable to
make the same payment and has paid less than that person’s proportionate share of that payment; or
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{(d) from any other person responsible for the conduct giving rise to the payment that would have
been liable to make the same payment.

{18) The standard for allocation of damages under subsections (5) and (6} and the procedure for
reallocation of uncollectible shares under subsection (11} may not be disclosed to members of the jury.

{17) (a} A covered person who settles any private action at any time before a final verdict or
judgment must be discharged from ail claims for contribution brought by other persons. Upon entry of the
settlement by the court, the court shall enter a bar order constituting the final discharge of all obligations
to the plaintiff of the settling covered person arising out of the action. The order must bar all future claims
for contribution arising out of the action:

(iy by any person against the settling covered person; and

{ii) by the settling covered person against any person, other than a person whose liability has been
extinguished by the settlement of the settling covered person.

{b) If a covered person enters into a settlement with the plaintiff prior to final verdict or judgment,
the verdict or judgment must be reduced by the greater of:

{iy an amount that corresponds 1o the percentage of responsibiiity of that covered person; or

(i) the amount paid to the plaintiff by that covered person.

(18) A covered person who becomes jointly and severally liable for damages in any private action
may recover contribution from any other person who, if joined in the original action, would have been liable
for the same damages. A claim for contribution must be determined based on the percentage of
responsibility of the claimant and of each person against whom a claim for contribution is made.

(19) in any private action determining liability, an action for contribution must be brought not iater
than 6 months after the entry of a final, nonappealable judgment in the action, except that an action for
contribution brought by a covered person who was required to make an additional payment pursuant to

subsection (11) may be brought not later than 6 months after the date on which the payment was made.

NEW SECTION. Section 11. Construction. [Sections 1 through 10] may not be considered to

create or ratify any implied private right of action or to prevent the commissioner, by rule or regulation,

from restricting or otherwise regulating private actions under Montana securities laws.

Section 12, Section 27-1-702, MCA, 1s amended to read:
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"27-1-702. Comparative negligence -- extent to which contributory negligence bars recovery in

action for damages. Gentrbutery Except as provided in [section 10], contribytory negligence skalt may not

bar recovery in an action by any person or his the person‘s legal representative to recover damages tor
negligence resulting in the death gf a person or injury to a person or property if seeh the negligence was
not greater than the negligence of the person or the combined negligence of all persons against whom
recovery is sought, but any damages allowed skaH must be diminished in the proportion to the amount of

negligence attributable to the person recovering.”

Section 13. Section 27-1-703, MCA, is amended to read:

"27-1-703. Multiple defendants -- determination of liabiiity. (1) Except as provided in subsections
(2} and (3), whenever the negligence of a party in any action is an issue, each party against whom recovery
may be allowed is jointly and severally liable for the amount that may be awarded to the claimant but has
the right of contribution from any other person whose negligence may have contributed as a proximate
cause to the claimant’s injury cemplaired-ef.

(2} A party whose negligence is determined to be 50% or less of the combined negligence of ail
persons described in subsection (4} is severally liable only and is responsible only for the amount of
negligence attributable to that party, except as provided in subsection (3). The remaining parties are jointly
and severally liable for the total less the amount attributable to the claimant.

(3) A party may be jointly liable for all damages caused by the negligence of another if both acted
in concert in contributing to the claimant’s damages or if one party acted as an agent of the other.

{4} On metion of any party against whom a claim is asserted for negligence resulting in death or
injury to person or property, any other person whose negligence may have contributed as a proximate
cause 10 the glaimant's injury eemplaired-af may be joined as an additional party to the action. For
purposes of determining the percentage of liability attributable to each party whose action contributed to
the ¢laimant’s injury cemplained-of, the trier of fact shall consider the negligence of the claimant, injured
person, defendants, and third-party defendants. The liability of nonparties, including persons released from
liability by the claimant and persons immune fram liability to the claimant, must also be considered by the
trier of fact, as provided in subsection {6). The trier of fact shall apportion the percentage of negligence of
all persons listed in this subsection. Contribution must be proportional 1o the liability of the parties against

whom recovery is allowed. Nothing contained in thss section makes any party indispensabie pursuant to
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Rule 19, Montana Rules of Civil Procedure,

(5) If for any reason all or part of the contribution from a party liable for contribution cannot be
obtained, each of the other parties shall contribute a proportional part of the unpaid portion of the
noncontributing party’s share and may obtain judgment in a pending or subsequent action for contribution
from the noncontributing party. A party found to be 50% or less negligent for the injury complained of is
liable for contribution under this section only up to the percentage of negligence attributed to that party.

(6} {a} In an action based on negligence, a defendant may assert as a defense that the damages
of the claimant were caused in full or in part by a nonparty, which may be referred to as a nonparty
defense.

(b} In determining the percentage of liability attributable to persons who are parties 1o the action,
the trier of fact shall consider the negligence of nonparties, including persons released from liability by the
claimant and persons immune from liability to the claimant, if a nonparty defense is properly asserted in
accordance with this subsection (B). A finding of negligence of a nonparty is not a presumptive or
conclusive finding as to that nonparty for purposes of a prior or subsequent action invelving that nonparty.

{c) The burden of proof as to a nonparty’s liability is on the defendant or defendants who
affirmatively plead the nonparty defense, but this subsection (6) does not relieve the claimant of the burden
of proving that negligence on the part of the defendant or defendants contributed as a proximate cause to
the injury of the claimant or alter other proof requirements.

(d) A nonparty defense must be affirmatively pleaded as a part of the answer. A defendant who
gains actual knowledge of a nonparty defense after the filing of that defendant’s answer may plead the
defense with reasonable promptness, as determined by the trial court, in a manner that is consistent with:

(i) giving the defendant a reasonable opportunity to discover the existence of a nonparty defense;

(i} giving the claimant a reasonable opportunity to defend against a nonparty defense; and

{iii} giving the claimant a reasonable opportunity, if appropriate, to add the nonparty as an additional
defendant to the action before the expiration of the period of limitation applicable to the claim. However,

this subsection (iii) does not extend the period of limitation or revive the action if the period of limitation

- has expired.

(e} If a defendant asserts a nonparty defense, the defendant shall notify each nonparty who the
defendant alleges caused the claimant’s injuries, in whole or in part. Notification must be made by mailing
the defendant’s answer to each nonparty at the nonparty’s last-known address by certified mail, return
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receipt requested.

{7) The provisions of this section do not apply to [section 10]."

NEW SECTION. Secticn 14. Codification instruction. [Sections 1 through 11] are intended to be

cedified as an integral part of Title 30, chapter 10, part 3, and the provisions of Title 30, chapter 10, part

3, apply to [sections 1 through 11],

NEW SECTION. SECTION 15. SEVERABILITY. iF A PART OF [THIS ACT] IS INVALID, ALL VALID

PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT]

IS INVALID IN ONE OR MORE_OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID

APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS.

NEW SECTION. Section 16. Effective date. [This act] is effective on passage and approval.

-END-
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SENATE BILL NO. 382
INTRODUCED BY HARP

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING PRIVATE SECURITIES LITIGATION
LAWS; ESTABLISHING REQUIREMENTS FORSECURITIES FRAUD ACTIONS; PROVIDING SANCTIONS FOR
ABUSIVE LITIGATION; LIMITING DAMAGES; CREATING A SAFE HARBOR FOR FORWARD-LOOKING
STATEMENTS; REGUEATNGJOINT-AND-SEVERAL LABITREGULATING CONTRIBUHON-AMONG

27-3+763-MGA: AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Requirements for securities fraud actions -- DEFINITION. (1) In any

private action arising under this part, if the plaintiff alleges that the defendant made an untrue statement
or omitted a material fact necessary in order to make the statements made, in light of the circumstances
in which they were made, not misleading, the compiaint must specify each statement alleged to have been
misleading and the reason or reasons why the statement is misleading. If an allegation regarding the
statement or omission is made on information and belief, the complaint must state with particularity all facts
on which that belief is based.

{2) In any private action arising under this part in which the plaintiff may recover money damages
only on proof that the defendant acted with a particular state of mind, the complaint must, with respect
to each act or omission alleged tec violate this part, state with particularity facts giving rise to a strong
inference that the defendant acted with the required state of mind.

{3} In any private action arising under this part, the court shall on the motion of any defendant,
dismiss the complaint if the requirements of subsections {1) and (2) are not met.

{4) (a) In any private action arising under this part, all discovery and other proceedings must be
stayed during the pendency of any motion to dismiss unless the court finds, upon the motion of any party,
that particularized discovery is necessary to preserve evidence or to prevent undue prejudice to that party.

{b) During the pendency of any stay of discovery pursuant to this subsection {4), unless otherwise

ordered by the court, any party to the action with actual notice of the allegations contained in the complaint
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shall treat all documents, data compilations, including electronically recorded or stored data, and tangible
objects that are in the custody or control of the party and that are relevant to the allegations as if they were
the subject of a continuing request for production of documents from an opposing party under the Montana
Rules of Civil Procedurs.

(5) A party aggrieved by the willful failure of an opposing party to comply with subsection (4) may
apply to the court for an order awarding dppropriate sanctions.

(6} In any private action arising under this part, the plaintiff has the burden of proving that the act
or omission of the defendant alleged to violate this title caused the loss for which the plaintiff seeks to
recover damages,

(7) AS USED IN [SECTIONS 1 THROUGH 9], "PRIVATE ACTION ARISING UNDER THIS PART"
MEANS AN ACTION AGAINST A PERSON REFERRED TO IN [SECTION 5{2)1.

NEW SECTION. Section 2. Sanctions. (1} In any private action arising under this part, upon final

adjudication af the action, the court shall include in the record specific findings regarding compliance by
each party and each attorney representing any party with each requirement of Rule 11 of the Montana
Rules of Civil Pracedure as to any complaint, responsive pleading, or dispositive motion,

{2} If the court makes a finding under subsection {1} that a party or attorney violated any
requirement of Rule 11 of the Montana Rules of Civil Procedure as to any complaint, responsive pleading,
or dispositive motion, the court shall impose sanctions on the party or attorney in accordance with Rule
11. Prior to making a finding that any party or attorney has violated Rule 11, the court shall give the party
or attorney notice and an opportunity to respond.

{3) (a) Subject to subsections {3)}{b} and {3){c}, for the purposes of subsection (2), the court shali
adopt a presumption that the appropriate sanction:

(i} for failure of any responsive pleading or dispositive motion to comply with any requirement of
Rule 11 is an award to the opposing party of the reasonable attorney fees and other expenses incurred as
a direct result of the violation; and

{ii} for substantial failure of any complaint to comply with any requirement of Rule 11 is an award
to the opposing party of the reasonable attorney fees and other expenses incurred in the action.

(b} The presumption described in subsection {3)(a) may be rebutted only upon proof by the party

or attorney against whom sanctions are to be imposed that:

-
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(il the award of attorney fees and other expenses will impose an unreasonable burden on that party
or attorney and would be unjust and the failure to make an award would not impose a greater burden on
the party in whose favor sanctions are to be imposed; or

(ii} the violation of Rule 11 v;/as de minimis.

{c} If the party or attorney against whom sanctions are to be imposed meets its burden under
subsection {3}(b), the court shall award the sanctions that the court considers appropriate pursuant to Rule

11.

NEW SECTION. Section 3. Defendant’s right to written interrogatories. In any private action

arising under this part in which the plaintiff may recover money damages, the court shall, when reguested
by a defendant, submit to the jury a written interrogatory on the issue of each defendant’s state of mind

at the time the alleged violation occurred.

NEW SECTION. Section 4. Limitation oﬁ damages. (1) The provisions of this section limit any

damages otherwise available under this part.

(2) Except as provided in subsection (3), in any private action arising under this part in which the
plaintiff seeks to establish damages by reference to the market price of a security that is traded in a national
securities market, the award of damages to the plaintiff may not exceed the difference between the
purchase or sale price paid or received, as appropriate, by the plaintiff for the subject security and the mean
trading price of that security during the 90-day period beginning on the date on which the information
correcting the misstatement or omission that is the basis for the action is disseminated to the market.

(3) In any private action arising under this part in which the plaintiff seeks to establish damages by

reference to the market price of a security THAT IS TRADED ON A NATIONAL SECURITIES MARKET, if

the plaintiff sells or repurchases the subject security prior to the expiration of the 90-day period described
in subsection (2), the plaintitf's damagés may not exceed the difference between the purchase or sale price
paid or received, as appropriate, by the plaintiff for the security and the mean trading price of the security
during the period beginning immediately after dissemination of information correcting the misstatement or
omission and ending on the date on which the plaintitf sells or repurchases the security.

{4} For purposes of this section, the mean trading price of a security must be an average of the daily

trading price of that security, determined as of the close of the market each day during the 90-day period
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referred to in subsection (2).

NEW SECTION. Section 5. Applicability of safe harbor for forward-looking statements. (1) For

the purposes of this section, the following definitions apply:

(a} "Forward-looking statement” means:

(i) a statement containing a projection of revenue; income per share, including income loss;
earnings per share, including earnings loss; capital expenditures; dividends; capital structure; or other
financial items;

lii} a statement of the plans and objectives of management for future operations, including plans
or objectives relating to the products or services of the issuer;

{iii} a statement of future economic performance, including any statement contained in a discussion
and analysis of financial condition by the management or in the resuits of operations;

{ivi any statement of the assumptions underlying or relating to any statement described in
subsection (1}(al(i), (1){a)fii}, or {1)(a)fiii};

{v) any report issued by an outside reviewer retained by an issuer, to the extent that the report
assesses a forward-looking statement made by the issuer; or

{vi) a statement containing a projection or estimate of other items as may be specified by rule or
regulation of the commissioner.

{b} "Going private transaction” has the meaning given that term under the rules or regulations of
the United States securities and exchange commission issued pursuant to section 13(e) of the Securities
Exchange Act of 1934, 15 U.S.C. 78m{e).

(¢} "Investment company” has the same meaning as in section 3{a) of the federal Investment
Company Act of 1940, 15 U.S.C. 80a-3(a).

(D) {I} "ISSUER" HAS THE MEANING PROVIDED IN 30-10-103.

{il) THE TERM DOES NOT INCLUDE A BROKER-DEALER AS DEFINED IN 30-10-103.

td+E] "Penny stock” has the same meaning as in section 3{a}{51) of the Securities Exchange Act

of 1934, 15 U.S.C. 78c{al(51), and the rules and regulations or orders issued pursuant to that section.
te}{F} "Person acting on behalf of an issuer” means an officer, director, or employee of the issuer.
G} The terms "blank check company"”, "direct participation investment program”, "executive

officer of an entity”, "limited liability company”, "partnership", and "rollup transaction” have the meanings
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given those terms by rule or regulation of the commissioner.

(2} This section applies only to a forward-looking statement made by:

(a} an issuer that, at the time that the statement is made, is subject to the reporting requirements
of section (13)(a) or {15){d} of the Securities Exchange Act of 1934, 15 U.S.C. 78m(a) or 15 U.5.C.
780(d);

{b) a person acting on behalf of an issuer subject to the provisions of subsection {2){a);

{c) an outside reviewer retained by an issuer subject to the provisions of subsection {2){a) making
a statement on behalf of that issuer; or

(d) an underwriter, with respect to information provided by an issuer subject to the provisions of
subsection (2){a)} or information derived from infermation provided by that issuer.

(3) Except to the extent otherwise specifically provided by rule, regulation, or order‘of the
securities and exchange commission, this section does not apply to a farward-looking statement:

{a) that is made with respect to the business or operations of the issuer, if the issuer:

(i} during the 3-year period preceding the date on which the statement was first made:

(A) was convicted of any felony or misdemeanor described in section 15(b}{(4}(Bj{i} through (iv) of
the Securities Exchange Act of 1934, 15 U.5.C. 780(b}(4}(B), or was convicted under 30-10-306;

{B) has been made the subject of a judicial or administrative decree or order arising out of a
governmental action that:

{I) prohibits future violations of the antifraud provisions of state or federal securities laws;

(i} requires that the issuer cease and desist from violating the antifraud provisions of state or federal
securities laws; or

(IN) determines that the issuer violated the antifraud provisions of state or federal securities laws;

(i) makes the forward-looking statement in connection with an offering of securities by a blank
check company;

(iii) issues penny stock;

(iv) makes the forward-looking statement in connection with a rollup transaction; or

(v} makes the forward-looking statement in connection with a going private transaction; or

(b) that is:

{i) included in a financial statement prepared in accordance with generally accepted accounting

principles;
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{ii) contained in a registration statement of, or atherwise issued by, an investment company;

{iii}y made in connection with a tender offer;

{iv) made in connection with an initial public offering;

{v} made in connection with an affering by, or relating to the operations of, a partnership, a limited
liability company, or a direct participation investment program; or

{vi} made in a disclosure of beneficial ownership in a repeort required to be filed with the United
States securities and exchange commission pursuant to section 13(d} of the Securities Exchange Act of
1934, 15 U.S.C. 78mid).

{4) (A} Except as provided in subsection (3), in any private action arising under this part that is
based on an untrue statement of a material fact or omission of a material fact necessary to make the
statement not misleading, a person referred to in subsection (2) is not liable with respect to any
forward-looking statement, whether written or oral, if and to the extent that:

{a}l) the forward-looking statement is identified as a forward-looking statement and is accompanied
by meaningful cautionary statements identifying important factors that could cause actual results to differ
materially from those in the forward-looking statement or is immaterial; or

{bHll) the plaintiff fails to prove that the forward-looking statement:

#A) if made by a natural person, was made with actual knowledge by that person that the
statement was false or misleading; or

H#(B) if made by a business entity, was made by or with the approval of an executive officer of that
entity and made or approved by that officer with actual knowledge by that officer that the statement was
false or misleading.

64{B) In the case of an oral forward-looking statement made by an issuer that is subject to the
reparting requirements of section 13(a) or section 15(d) of the Securities Exchange Act of 1934, 15 U.S.C.
78mia) or 15 U.S.C. 780(d) or by a persan acting on behalf of the issuer, the requirement in subsection
{4)(a} must be considered satisfied under the following circumstances:

{a{l) if the oral forward-looking statement is accompanied by a cautionary statement that the
particular oral statement is a forward-looking statement and that the actual results could differ materially
from those projected in the forward-looking statement; and

B4l if the oral forward-locking statement is accompanied by an oral statement that additional
information concerning factors that could cause actual results to differ materially from those in the
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forward-looking statement is contained in a readily available written document or portion of the written
document;

H#ir(lll) IF the accompanying oral statement referred to in subsection {83bM# (4)(B}{I) identifies the
document or portion of the document that contains the additional information about those factors relating
to the forward-looking statement; and

a{IV] IF the information contained in that written document is a cautionary statement that satisfies
the standard esfablished in subsection (4){a).

{63(C) Any document filed with the commissioner or with the securities and exchange commission
or generally disseminated must be considered to be readily available for purposes of this section.

{6) This section does not impase upon any person a duty to update a forward-looking statement.

+4{6) On any motion to dismiss based on subsection (4}{a), the court shall consider:

{a) any statement cited in the complaint; and

(b) any cautionary statement accompanying the forward-looking statement that is not subject to
material dispute and that is cited by the defendant.

{847} In any private action arising under this part, the court shall stay discovery, other than
discovery that is specifically directed to the applicability of the exemption provided far in this section,
during the pendency of any motion by a defendant for summary judgment that is based on the grounds
that;

{a) the statement or omission upon which the complaint is based is a forward-locking statement
within the meaning of this section; and

(b) the exemption provided for in this section precludes a claim for relief.

NEW SECTION. Section 6. Prohibition of referral fees. A broker, dealer, or person associated with
a broker or dealer, may not solicit or accept, directly or indirectly, remuneration for assisting an attorney
in obtaining the representation of any person in any private action under this part or under the Securities

Act of 1933, 15 U.5.C. 774, et seq.
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NEW SECTION. Section 7. Prosecution of persons aiding violations. For purposes of any action
brought by the commissioner under 30-10-304, 30-10-305, or 30-10-3086, for violations of 30-10-301
through -30-10-303, any person that knowingly provides substantial assistance to another person in
violation of a provision of this part or of any rule or regulation issued under this part must be considered

to be in violation of that provision to the same extent as the person to whom the assistance is provided.

NEW SECTION. Section 8. Loss causation. In any PRIVATE action arising under this part, if any

portion or all of the amount recoverable represents other than the depreciation in vaiue of the subject
security resulting from a part of the prospectus or oral communication not being true or omitting to state
a material fact required to be stated in the prospectus or oral communication or necessary to make the
statement not misleading, then that portion or amount is not recoverable with respect to the liability of that

person.
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30 NEW SECTION. Section 9. Construction. [Sections 1 through 40 8) may not be considered to
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create or ratify any implied private right of action or to prevent the commissioner, by rule or regulation,

from restricting or otherwise regulating private actions under Maontana securities laws.
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NEW SECTION. Section 10. Codification instruction. [Sections 1 through 4 9] are intended to

be codified as an integral part of Title 30, chapter 10, part 3, and the pravisions af Title 30, chapter 10,

part 3, apply to [sections 1 through ++ 9].

NEW SECTION. SECTION 11. SEVERABILITY. IF A PART OF [THIS ACT] IS INVALID, ALL VALID
PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT]

IS_INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID

APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS.

NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approval.

-END-
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MOTION TO TAKE FROM TAELE, JUDICIARY COMMITTEE
PRINT & PLACE ON 2ND READING

SENATE BILL NO. 382
INTRODUCED BY HARP

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING PRIVATE SECURITIES LITIGATION
LAWS; ESTABLISHING REQUIREMENTS FORSECURITIES FRAUD ACTIONS; PROVIDING SANCTIONSFOR
ABUSIVE LITIGATION; LIMITING DAMAGES; CREATING A SAFE HARBOR FOR FORWARD-LOOKING
STATEMENTS; REGULAHNGJONT-AND-SEVERAL-HABIHTY-REGULATING-CONTRIBUHON-AMONG

21F03-MGA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Requirements for securities fraud actions -- DEFINITION. (1) In any

private action arising under this part, if the plaintiff allages that the defendant made an untrue statement
or omitted a material fact necessary in order to make the statements made, in light of the circumstances
in which they were made, not misleading, the complaint must specify each statement alleged to have been
misleading and the reason or reasons why the statement is misleading. If an allegation regarding the
statement or omission is made on information and belief, the complaint must state with particularity all facts
on which that beiief is based.

{2} In any private action arising under this part in which the plaintiff may recover money damages
only on proof that the defendant acted with a particular state of mind, the complaint must, with respect
to each act or omission alleged to violate this part, state with particularity facts giving rise to a strong
inference that the defendant acted with the required state of mind.

(3) In any private action arising under this part, the court shall on the motion of any defendant,
dismiss the complaint if the requirements of subsections (1) and (2) are not met.

(4) {a) In any pfivate action arising under this part, all discovery and other proceedings must be
stayed during the pendency of any motion to dismiss unless the court finds, upon the maotion of any party,
that particularized discovery is necessary to preserve evidence or to prevent undue prsjudice to that party.

(b} During the pendency of any stay of discovery pursuant to thisvsubsection {#4), unless otherwise

ordered by the court, any party to the action with actual notice of the allegations contained in the complaint

[ Legislative

\\jvice_s -1- . S8 382
Division
2ND RD--2ND HOUSE



55th Legislature SBO3sZ. 03

—

O O ®m O~ o bW N

-shall treat all dacuments, data compilations, including electronically recorded or stored data, and tangibir

objects that are in the custody or control of the party and that are relevant to the allegations as if they wee
the subject of a continuing request for production of documents from an opposing party under the Montana
Rules atf Civil Procedure.

(5} A party aggrieved by the willful failure of an opposing party to comply with subsection {4] may
apply to the court for an order awarding appropriate sanctions.

{6) In any private action arising under this part, the plaintiff has the burden of proving that the act
or omission of the defendant alleged to violate this title causad the loss for which the piaintiff seeks i
recover damages.

(7) _AS USED IN [SECTIONS 1 THROUGH 9], "PRIVATE ACTION ARISING UNDER THIS PART"
MEANS AN ACTION AGAINST A PERSON REFERRED TO IN [SECTION 5(2)],

NEW SECTION. Section 2. Sanctions. (1) In any private action arising under this part, upon finai

adjudication of the action, the court shall inciude in the record specific findings regarding compliance by
each party and each attorney representing any party with each requirement of Rule 11 of the Montana
Rules of Civil Procedure as to any complaint, responsive pleading, or dispositive motion.

{2) If the court makes a finding under subsection (1} that a party or attorney violated any
requirement of Rule 11 of the Montana Rules of Civil Procedure as to any complaint, responsive pleading,
or dispositive motion, the court shall impose sanctions on the party or attorney in accordance with Rule
U . Prior to making a finding that any party or attorney has violated Rule 11, the court shall give the party
or attorney notice and an opportunity 1o respond.

{3) (aj Subject to subsections (3}(b) and {37\ for the purposes of subsection (2), the court shall
adopt a presumption that the appropriate sanction: '

(i) for failure of any responsive pleading or dispositive motion to comply with any requirement of
Rule 71 is an award *o the opposing party of the reasonable attorney fees and other expenses incurred as
a direct result of the violation; and

lii: for substantial failure of any complaint tu comply with any requirement of Rule 11 is an award
to the opposing party of the reasonable attorney fees and other expenses incurred in the action,

it} The presumption described in subsection {3){a) may be rebutted only upon proof by the party
of attorney against whom sanctions are to be imposed that:
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(i} the award of attorney fees and other expenses will impose an unreasonable burden on that party
or attorney and would be unjust and the failure 1o make an award would not imbdse a greater burden on
the party in whose favar sanctions are to be imposed; or

(ii} the violation of Rule 11 was de minimis.

(c) If the party or attorney against whom sanctions are to be imposed meets its burden under
subsection (3){b}, the court shall award the sanctions that the court considers appropriate pursuant to Rule

1.

NEW SECTION. Section 3. Defendant’s right to written interrogatories. In any private action
arising under this part in which the plaintiff may recover money damages, the court shall, when requested
by a defendant, submit to the jury a written interrogatory on the issue of each defendant’s state of mind

at the time the alleged violation occurred.

NEW SECTION. Section 4. Limitation on damages. (1) The provisions of this section limit any

damages otherwise available under this part.

(2) Except as provided in subsection (3), in any private action arising under this part in which the
plaintiff seeks to establish damages by reference to the market price of a security that is traded in a national
securities market, the award of damages to the plaintiff may not exceed the difference between the
purchase or sale price paid or received, as appropriate, by the plaintiff for the subject security and the mean
trading price of that security during the 90-day period beginning on the date on which the information
correcting the misstatement or omission that is the basis for the action is disseminated to the market.

{3) In any private action arising under this part in which the plaintiff seeks to establish damages by

reference to the market price of a security THAT IS TRADED ON A NATIONAL SECURITIES MARKET, if

the plaintiff sells or repurchases the subject security prior to the expiration of the 90-day period described
in subsection {2), the plaintiff's damages may not exceed the difference between the purchase or sale pr'ice
paid or received, as appropriate, by the plaintiff for the security and the mean trading price of the security
during the period beginning immediately after dissemination of information correcting the misstatement or
omission and ending on the date on which the plaintiff sells or repurchases the security.

(4) For purposes of this section, the mean trading price of a security must be an average of the daily
trading price of that security, determined as of the close of the market each day during the 90-day period
!;Le islative
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referred to in subsection (2).

NEW SECTION. Section 5. Applicability of safe harbor for forward-looking statements. (1] For
the purposes of this section, the foliow'mg definitions apply:

{a) "Forward-looking statement” means:

{il a statement containing a projectian of revenue; income pet share, including income loss;
earnings per share, including earnings loss; capital expenditﬁres; dividends; capital structure; or other
financial items;

(i} & statement of the plans and objectives of management for future operations, including plans
or objectives relating to the products or services of the issuer;

(iii} a statement of future economic performance, including any staterment contained in a discussion
and analysis of financial condition by the management or in the results of operations;

(ivl any statement of the assumptions underlying or relating to any statement described in
subsection {1)(a}(i), (1){allii), or (1}{al{ii});

(v} any report issued by an outside reviewer retained by an issuer, to the extent that the report
assesses a forward-looking statament made by the issuer; or

{(vi} a statement containing & projection or estimate of ather items as may be specified by rule or
regulation of the commissioner.

{b) "Going private transaction" has the meaning given that term under the rules or regulations of
the United States securities and exchange commission issued pursuant to section 13(e) of the Securities
Exchange Act of 1934, 15 U.5.C. 78me).

{c] "Ilnvestment company” has the same meaning as in section 3{a) of the federal Investment
Company Act of 1940, 15 U.8.C. 80a-3{a).

(D} {1} "ISSUER" HAS THE MEANING PROVIDED IN 30-10-103.

() THE TERM DQES NOT INCLUDE A BROKER-DEALER AS DEFINED IN 30-10-103.

+H{E) "Penny stock" has the same meaning as in section 3{a){51) of the Securities Exchange Act
of 1934, 15 U.S.C. 78c{a)(51), and the rules and regulations or orders issued pursuant to that section.
{e}{F) "Person acting on behalf of an issuer” means an officer, director, or employee of the issuer.

G} The terms "blank check company”, "direct participation investment program"”, "executive

officer of an entity"”, "limited liability company

. partnership”, and "rollup transaction™ have the meanings
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given those terms by rule or regulation of the commissioner.

{2} This section applies only to a forward-looking statement made by:

(a) an issuer that, at the time that the statement is made, is subject to the reporting requirements
of section (13)(a) or {15){d) of the Securities Exchange Act of 1934, 15 U.S.C. 78m{a) or 15 U.S.C.
78o0(d);

(b) a person acting on behalf of an issuer subject to the provisions of subsection (2)(a);

{c) an outside reviewer retained by an issuer subject to the provisions of subsection (2}{a} making
a statement on behalf of that issuer; or .

{d) an underwriter, with fespect to information provided by an issuer subject to the provisicns of
subsection (2}{a) or information derived from information provided by that issuer.

{3} Except to the extent otherwise specifically provided by rule, regulation, or order of the
securities and exchange commission, this section does not apply to a forward-looking statement:

{a} that is made with respect to the business or operations of the issuer, if the issuer:

(i} during the 3-year period preceding the date on which the statement was first made:

(A) was convicted of any felony or misdemeanor described in section 15(b){4}(B){i} through liv) of
the Securities Exchange Act of 1934, 15 U.S5.C. 78o(b){4){B}, or was convicted under 30-10-306;

{B) has been made the subject of a judicial or administrative decree or order arising out of a
governmental action that:

() prohibits future violations of the antifraud proﬁisions ot state or federal securities laws;

(ll) requires that the issuer cease and desist from violating the antifraud provisions of state or federal
securities laws; or

(111} determines that the issuer violated the antifraud provisions of state or federal securities laws;

(ii) makes the forward-looking statement in connection with an offering of securities by a blank
check company; |

(iii} issues penny stock;

(ivi makes the forward-looking statement in connection with a rollup transaction; or

(v} makes the forward-looking statement in connection with a going private transaction; or

(b} thatis:

(i) included in a financial statement prepared in accordance with generally accepted accounting

principles;
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(i) contained in a registration statement of, or otherwise issued by, an investment company;

(iiiy made in connection with a tender offer;

{iv) made in connection with an initial public offering;

{v) made in connection with an offering by, or relating to the operations of, a partnership, a limited
liability company, or a direct participation investment program; or '

(vi} made in 2 disclosure of beneficial ownership in a report required to be filed with the United
States securities and exchange commission pursuant to section 13(d) of the Securities Exchange Act of
1934, 15 U.5.C. 78m(d). '

{4) (A] Except as provided in subsection (3), in any private action arising under this part that is
based on an untrue statement of a material fact or omission of a material fact necessary to make the
statement not misleading, a person referred to in subsection {2} is not liable with respect to any
torward-loaking statement, whether written or oral, if and to the extent that:

+at{l) the forward-looking statement is identified as a forward-looking statement and is accompanied
by meaningful cauticnary statements identifying important factors that could cause actual results to differ
materially from those in the forward-looking statement or is immaterial; or

tbi{ll] the plaintiff fails to prove that the forward-looking statement:

{#HA) if made by a natural person, was made with actual knowledge by that person that the
statement was false or misleading; or

4i}(B) if made by a business entity, was made by or with the approval of an executive officer of that
entity and made or approved by that officer with actual knowledge by that officer that the statement was
false or misleading.

{8}(B] In the case aof an oral forward-looking statement made by an issuer that is subject to the
reporting requirements of section 13(a) or section 15(d) of the Securities Exchange Act of 1934, 15 U.S.C.
78mia) or 15 U.S.C. 7Bo(d) or by a person acting on behalf of the issuer, the requirement in subsection
{4}(a)} must be considered satisfied under the following circumstances:

ta+{l) if the oral forward-looking statement is accompanied by a cautionary statement that the
particular orat statement is a forward-looking statement and that the actual results could differ materiatly
from those projected in the forward-looking statement; and

il if the orél forward-looking statement is accompanied by an oral statement that additional

information concerning factors that could cause actual results to differ materially from those in the

! Legisiative

\ Sk 6-
L Dyvision 6 SB 382



obth Legisiature SB0O382.03

QO W 0 N O AW N =

%} i~ o o [ [ ] —_ — . — Y —_ — —a —_ s
[4)] + w [ 8] - O [{] [as] ~J [w)] (6] L L9 8] —_

26

forward-looking statement is contained in a readily available written document or portion of the written
document;

41(11) IF the accompanying oral statement referred to in subsection {8HbHiH (4)(B) (1} identifies the
document or portion of the document that contains the additional information about those factors relating
to the forward-looking statement; and

4V IF the information contained in that written document is a cautionary statement that satisfies
the standard established in subsection (4)(a).

B8}C) Any document filed with the commissioner or with the securities and exchange commission
or generally disseminated must be considered to be readily availahle for purposes of this section.

{B) This section does not impose upon any person a duty to update a forward-looking statement.

146} Cn any motion to dismiss based on subsection (4}{a), the court shall consider:

(a} any statement cited in the complaint; and

{b) any cauticnary statement accompanying the forward-looking statement that is not subject to
material dispute and that is cited by the defendant.

{8}{7) in any private action arising under this part, the court shall stay discovery, other than
discovery that is specifically directed to the applicability of the exemption provided for in this section,
during the pendency of any motion by a defendant for summary judgment that is based on the grounds
that:

{a) the statement or omission upon which the complaint is based is a forward-looking statement
within the meaning of this section; and

{b) the exemption provided far in this section precludes a claim for reliet.

NEW SECTION. Section 6. Prohibition of referral fees. A broker, dealer, or pérson associated with
a broker or dealer, may not solicit or accept, directly or indirectly, remuneration for assisting an attorney
in obtaining the representation ¢f any person in any private action under this part or under the Securities

Act of 1933, 15 U.S.C. 773, et seq.
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NEW SECTION. Section 7. Prosecution of persons aiding violations. For purposes of any action

brought by the commissioner under 30-10-304, 30-10-305, or 30-10-306, for violations of 30-10-301
through 30-10-303, any person that knowingly provides substantial assistance to another person in
violation of a provision of this part or of any rule or regulation issued under this part must be considered

to be in violation of that provision to the same extent as the person to whom the assistance is provided.

NEW SECTION. Section 8. Loss causation. In any PRIVATE action arising under this part, if any

portioh or all of the amount recoverable represents other than the depreciation in value of the subject
security resuiting from a part of the prospectus or oral communication not being true or omitting to state
a material fact required to be stated in the prospectus or oral communication or necessary to make the
statement not misleading, then that portion or amount is not recoverable with respect to the liability of that

person.
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create or ratify any implied private right of action or to prevent the commissioner, by rule or regulation,

from restricting or otherwise regulating private actions under Montana securities laws.

QW M N AW N

(\L istative
ervices -12 - SB 382

\ Djvision



55th Legistature SB0382.03

[ I o N« B N - 42 - N oY

—

{ Legisiative

\ Services -13- SB 382
“\ Djvision



55th Legislature §B0382.03

-—

[ T < N + « B VT « ' IS B - S 7% EE

NEW SECTION. Section 10. Codification instruction. [Sections 1 through 34 9] are intended to

be codified as an integral part of Title 30, chapter 10, part 3, and the provisions of Title 30, chapter 10,

part 3, apply to [sections 1 through 4+ 9].

NEW SECTION. SECTION 11, SEVERABILITY, IF A PART OF [THIS ACT] IS INVALID, ALL VALID
PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT]
IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID

APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS.

NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approval.
-END-

\L lsl_ative
Ery, - -
Djvision 14 SB 382



55th Legislature SB0382.03

SENATE BILL NO. 382
INTRODUCED BY HARP

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING PRIVATE SECURITIES LITIGATION
LAWS; ESTABLISHING REQUIREMENTS FORSECURITIES FRAUD ACTIONS; PROVIDING SANCTIONS FOR
ABUSIVE LITIGATION; LIMITING DAMAGES; CREATING A SAFE HARBOR FOR FORWARD-LOCKING
STATEMENTS; REGHAHMNGIOHNT-AND-SEVERALLABILHFGREGHAHNG-CONTRIBUTION-AMONG

27703 -MGA: AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Requirements for securities fraud actions -- DEFINITION. (1) In any
private action arising under this part, if the plaintiff alleges that the defendant made an untrue statement
or omitted a material fact necessary in order to make the statements madae, in light of the circumstances
in which they were made, not misleading, the complaint must specify each statement alleged tc have been
misleading and the reason or reasons why the statement is misleading. If an allegation regarding the
statement or omission is made on information and belief, the complaint must state with particularity ail facts
on which that belief is based.

(2} In any private action arising under this part in which the plaintiff may recover money damages
only on proof that the defendant acted with a particular state of mind, the complaint must, with respect
to each act or omission alleged to violate this part, state with particularity facts giving rise to a strong
inference that the defendant acted with the required state of mind.

{3) In any private action arising under this part, the court shall on the motion of any defendant,
dismiss the compilaint if the requirements of subsections (1) and {2) are not met.

{(4) {a) In any private action arising under this part, ali discovery and other proceedings must be
stayed during the pendency of any motio‘;m to dismiss unless the court finds, upon the motion of any party,
that particularized discovery is necessary to preserve evidence or to prevent undue prejudice to that party.

{b) During the pandency of any stay of discovery pursuant to this subsection (4), unless otherwise
ordered by the court, any party ta the action with actual notice of the allegations contained in the complaint

{i ;ligc -1- SB 382
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shall treat all documents, data compilations, including electronically recorded or stored data, and tangible
objects that are in the custody or control of the party and that are relevant to the allegations as if they were
the subject of a continuing request for production of documents from an opposing party under the Montana
Rules of Civil Procedure.

{6} A party aggrieved by the willful failure of an opposing party to comply with subsection (4} may
apply to the court for an order awarding app‘ropriate sanctions.

{6) In any private action arising under this part, the piaintiff has the burden of proving that the act
or omission of the defendant alleged to violate this title caused the loss for which the plaintiff seeks to
recover gamages.

(7). AS USED IN ISECTIONS 1 THROUGH 9], "PRIVATE ACTION ARISING UNDER THIS PART"

MEANS AN ACTION AGAINST A PERSON REFERRED TO IN [SECTION 5{2}].

NEW SECTION. Section 2. Sanctions. {1) In any private action arising under this part, upon final

adjudication of the action, the court shali include in the record specific findings regarding compliance by
each party and each attorney representing any party with each requirement of Rule 11 of the Montana
Rules of Civil Procedure as to any complaint, responsive pleading, or dispositive motion,

{2) If the court makes a finding under subsection (1) that a party or attorney violated any
reguirement of Rule 11 of the Montana Rules of Civil Procedure as to any complaint, responsive pleading,
or dispositive motion, the court shall impose sanctions on the party or attorney in accordance with Rule
11. Prior to making a finding that any party or attorney has violated Rule 11, the court shall give the party
or attorney notice and an opportunity to respond.

(3] {a} Subject to subsections {3}(b) and (3)(c), for the purposes of subsection {2}, the court shail
adopt a presumption that the appropriate sanction:

(i} for failure of any responsive pleading or dispositive motion to comply with any requirement of
Rule 11 is an award to the opposing party of the reasonable attorney fees and other expenses incurred as
a direct result of the violation; and'

(i} for substantial failure of any complaint to comply with any requirement of Rule 11 is an award
to the opposing party of the reasonable attornay fees and other expenses incurred in the action.

(b) The presumption described in subsection (3){a) may be rebutted only upon proof by the party

or attorney against whom sanctions are to be imposed that:
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{i) the award of attorney fees and other expenses will impose an unreasonable burden on that party
or attorney and would be unjust and the failure to make an award would not impose a greater burden on
the party in whose favor sanctions are to be imposed; or

(ii) the violation of Rule 11 was de minimis.

{c} If the party or attorney against whom sanctions are to be imposed meets its burden under
subsectian (3)(b}, the court shall award the sarnctions that the court considers appropriate pursuant to Rule

1.

NEW SECTION. Section 3. Defendant’s right to written interrogatories. in any private action

arising under this part in which the plaintiff may recover money damages, the court shall, when requested
by a defendant, submit to the jury a written interrogatory on the issue of each defendant’s state of mind

at the time the atleged violation occurred.

NEW SECTION. Section 4. Limitation on damages. {1) The provisions of this section limit any

damages otherwise available under this part.

{2) Except as provided in subsection (3), in any private action arising under this part in which the
plaintiff seeks to establish damages by reference to the market price of a sacurity that is traded in a national
securities market, the award of damages to the plaintiff may ‘not exceed the difference between the
purchase or sale price paid or received, as appropriate, by the plaintiff for the subject security and the mean
trading price of that security during the 90-day period beginning on the date on which the information
correcting the misstatement or omission that is the basis for the action is disseminated to the market.

{3} In any private action arising under this part in which the plaintiff seeks 1o establish damages by
reference to the market price of a security THAT |S TRADED ON A NATIONAL SECURITIES MARKET, if
the plaintiff sells or repurchases the subject security prior to the expiration of the 90-day period described
in subsection {2), the plaintiff’'s damages may not exceed the difference between the purchase or sale price
paid or received, as appropriate, by the plaintiff for the security and the mean trading price of the security
during the period beginning immediately after dissemination of information correcting the misstatement or
omission and ending on the date on which the plaintiff seils or repurchases the security.

(4) For purposes of this sectian, the mean trading price of a security must be an average of the daily

trading price of that security, determined as of the close of the market each day during the 30-day period
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referred to in subsection {2).

NEW SECTION. Section 5. Applicability of safe harbor for forward-looking statements. (1) For

the purposes of this section, the following definitions apply:

(a) "Forward-looking statement” means:

{i) a statement containing a projection of revenue; income per share, including income loss;
earnings per share, including earnings loss; capital expenditures; dividends; capital structure; or other
financial items;

{ii) a statement of the plans and objectives of management for future aperations, including plans
ot objectives relating to the products or services of the issuer;

{iii) a statement of future economic performance, including any statement contained in a discussion
and analysis of financial condition by the management or in the resuits of operations;

{iv) any statement of the assumptions underlying or relating to any statement described in
subsection {1Hal(i), {1)talii}, or (1)(a)tiii);

{v] any report issued by an outside reviewer ratained by an issuer, to the extent that the report
assesses a forward-looking statement made by the issuer; or

{vi) a statement containing a projection or estimate of other items as may be specified by rule or
regulation of the commissioner.

{b} "Going private transaction” has the meaning given that term under the rules or regulations of
the United States securities and exchange commission issued pursuant to section 13(e) of the Securities
Exchange Act of 1934, 15 U.S.C. 78m(e).

{ch "Investment company” has the same meaning as in section 3(a} of the federal investment
Company Act of 1940, 15 U.S.C. 80a-3{al.
(D} (I} "ISSUER" HAS THE MEANING PROVIDED IN 30-10-103.
{I) THE TERM DOES NOT INCLUDE A BROKER-DEALER AS DEFINED IN 30-10-103.

+4{E) "Penny stock” has the sarme meaning as in section 3(a}{51) of the Securities Exchange Act

of 1834, 15 U.8.C. 78c(a){51), and the ruies and regulations or orders issued pursuant 1o that section.
te}{F) "Person acting on behalf of an issuer” means an officer, director, or employee of the issuer.
#{G} The terms "blank check company”, "direct participation investment program”, "executive

officer of an entity”, "limited liability company™, "partnership”, and "rollup transaction” hav;a the meanings
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given those terms by rule or regulation of the commissioner.

{2) This section applies only to a forward-laoking statement made hy:

{a) an issuer that, at the time that the statement is made, is subject 1o the reporting requirements
of section (13){a} or {15}{d) of the Securities Exchange Act of 1934, 15 U.S.C. 78mia} or 15 U.S.C.
780c(d!};

(b} a person acting on behalf of an issuer subject to the provisions of subsection (2){a};

{c) an outside reviewer retained by an issuer subject to the provisions of subsection (2)(a) making
a statement on behalf of that issuer; or

(d) an underwriter, with respeét to information provided by an issuer subject to the provisions of
subsection (2)({a) or information derived from information provided by that issuer.

(3) Except to the extent otherwise specifically provided by rule, regulation, or order of the
securities and exchange commission, this section does not apply to a forward-looking statement:

{a) that is made with respect to the business or operations of the issuer, if the issuer:

(i} during the 3-year period preceding the date on which the statement was first made:

{A) was convicted of any feloeny or misdemeanor described in section 15(b}{4)(B)(i) through (iv) of
the Securities Exchange Act of 1934, 15 U.S.C. 780o(b}(4){B), or was convicted under 30-10-306;

{B} has been made the subject of a judicial or administrative decree or order arising out of a
governmental action that:

{lh prohibits future violations of the antifraud provisions of state or federal securities laws;

(I} requires that the issuer cease and desist from violating the antifraud provisions of state or federal
securities laws; or .

{111} determines that the issuer violated the antifraud provisions of state or federal securities laws;

(i) makes the forward-looking statement in connection with an offering of securities by a biank
check company;

(i) issues penny stock;

(ivl makes the forward-looking statement in connection with a rollup transaction; or

(v} makes the forward-looking statement in connection with a going private transaction; or

(b} that is:

(i) included in a financial statement prepared in accordance with generally accepted accounting
principles;
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(i) contained in a registration statement of, or atherwise issued by, an investment company;

(i) made in connection with a tender offer;

{iv] made in connection with an initial public offering;

{v) made in connection with an offering by, or relating to the operations of, a2 partnership, a limited
liability company, or a direct participation investment program; or

(vi) made in a2 disclosure of beneficial ownership in a repart required to be filed with the United
States securities and exchange commission pursuant to section 13(d) of the Securities Exchange Act of
1934, 15 U.S8.C. 78m(d).

{4) {A) Except as provided in subsection {3), in any private action arising under this part that is
based on an untrue statement of a material fact or omission of a material fact necessary to make the
statement not misleading, a person referred to in subsection (2) is not liable with respect to any
forward-looking statement, whether written or oral, if and to the extent that:

+at{l) the forward-looking statement is identified as a forward-looking statement and is accompanied
by meaningful cautionary statements identifying important factors that could cause actual resuits to differ
materially from those in the forward-looking statement or is immaterial; or

1) the plaintiff fails to prove that the forward-looking statement:

#{A) if made by a natural person, was made with actual knowledge by that person that the
statement was false or misieading; or

4#}(B) if made by a business entity, was made by or with the approval of an executive officer of that
entity and made or approved by that officer with actual knowledge by that officer that the statement was
false or misieading.

t63(B) In the case of an oral forward-looking statement made by an issuer that is subject to the
reporting requirements of section 13(a) or section 15(d} of the Securities Exchange Act of 1934, 15 U.5.C.
78m(a) or 15 U.S.C. 780(d) or by a person acting on behalf of the issuer, the requirement in subsection
(4}{a) must be considered satisfied under the following circumstances:

tak{l) if the oral forward-looking statement is accompanied by a cautionary statement that the
particular oral statement is a forward-looking statement and that the actual results could differ materially
from those projected in the forward-looking statement; and

{1l if the oral forward-looking statement is accompanied by an oral statement that additional
infarmation concerning factors that could cause actual results to differ materially from those in the
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forward-looking statement is contained in a readily available written document or portion af the written
document;

#4(1M}_IF the accompanying oral statement referred to in subsection {8MbH# (4) (B){Il} identifies the
document or portion of the document that contains the additional information about those factors relating
to the forward-looking statement; and

H#{V) IF the information contained in that written document is a cautionary statement that satisfies
the standard established in subsection (4){a).

+84{C) Any document filed with the commissioner or with the securities and exchange commission
or generally disseminated must be considered to be readily available for purposes of this section.

{8) This section does not impose upon any person a duty to update a forward-looking statement.

(6) On any motion to dismiss based on subsection (4}(a), the court shali consider:

{a) any statement cited in the complaint; and

{b} any cautionary statement accompanying the forward-looking statement that is not subject to
material dispute and that is cited by the defendant.

8H7) In any private action arising under this part, the court shall stay discovery, other than
discovery that is specificaily directed to the applicability of the exemption provided for in this section,
during the pendency of any moticn by a defendant for summary judgment that is based on the grounds
that:

{a) the statement or omission upan which the complaint is based is a forward-looking statement
within the meaning of this section; and

{b) the exemption provided for in this section precludes a claim for relief.

NEW SECTION. Section 6. Prohibition of referral fees. A broker, dealer, or person associated with
a broker or dealer, may not selicit or accept, directly or indirectly, remuneration for assisting an attorney
in obtaining the representation of any person in any private action under this part or under the Securities

Act of 1933, 15 U.5.C. 77a, et seq.
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NEW SECTION. Section 7. Prosecution of persons aiding violations. For purposes of any action
brought by the commissioner under 30-10-304, 30-10-305, or 30-10-306, for violations of 30-10-301
through 30-10-303, any person that knowingly provides substantial assistance to another person in
violation of a provision of this part or of any rule or reguiation issued under this part must be considered

to be in violation of that provision to the same extent as the person to whom the assistance is provided.

NEW SECTION. Section 8. Loss causation. In any PRIVATE action arising under this part, if any

portion or all of the amount recoverable represents other than the depreciation in value of the subject
security resuiting from a part of the prospectus or oral communication not being true or emitting to state
a material fact required to be stated in the prospectus or oral communication or necessary to make the
statement not misleading, then that portion or amount is not recoverable with respect to the liability of that

person.
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create or ratify any implied private right of action or to prevent the commissioner, by rule or regulation,

from restricting or otherwise regulating private actions under Montana securities laws.
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NEW SECTION. Section 10. Codification instruction. [Sections 1 through 33+ 9] are intended to

be codified as an integral part of Titie 30, chapter 10, part 3, and the provisions of Title 30, chapter 10,

part 3, apply to (sections 1 through 4+ 9].

NEW SECTION. SECTION 11. SEVERABILITY. [F A PART QF [THIS ACT] IS INVALID, ALL VALID
PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF {THIS ACT]

IS INVALID IN ONE QR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID

APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS.

NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approvai.

-END-
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