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A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE STATE 

COMPREHENSIVE ENVIRONMENTAL CLEANUP AND RESPONSIBILITY ACT; PROVIDING AN OPTIONAL 

PROCEDURE FOR ALLOCATING LIABILITY FOR SITE REMEDIATION; CREATING AN ORPHAN SHARE FUND 

ACCOUNT AND ALLOCATING CERTAIN FINES, PENAL TIES, RESOURCE INDEMNITY TRUST INTEREST 

AND TAX PROCEEDS, MET ALLI FERO US MINE TAX PROCEEDS, AND OTHER MONEY TO THE ACCOUNT; 

PROVIDING FOR CITIZEN SUITS; PROVIDING EXCLUSIONS FROM LIABILITY; PROVIDING ADDITIONAL 

AND SPECIFIC RULEMAKING AUTHORITY; AMENDING PROVISIONS AND EXTENDING THE TERMINATION 

DATE OF THE MIXED FUNDING PILOT PROGRAM; AMENDING SECTIONS 15-37-117, 15-38106, 

15-38-202, 75-2-412, 75-2-413, 75-2-427, 75-3-407, 75-5-634, 75-6-109, 75-6-114, 75-10-417, 

75-10-418, 75-10-423, 75-10-424, 75-10-542, 75-10-701, 75-10-702, 75-10-704, 75-10-715, 

75-10-719, 75-10-720, 75-10-724, 82-4-141, AND 82-4-241, MCA, AND SECTIONS 16, 18, AND 27, 

CHAPTER 584, LAWS OF 1995; AND PROVIDING EFFECTIVE DATES AND A TERMINATION DATE." 

17 WHEREAS, the 1995 Legislature, in Chapter 584, Laws of 1995, directed the Department of 

18 Environmental Quality to institute a collaborative process involving all affected and interested persons to 

19 analyze the elimination of joint and several liability with respect to the cleanup of state Comprehensive 

20 Environmental Cleanup and Responsibility Act ICECRA} facilities and to submit any legislative proposals that 

21 collaboratively resulted from that process to the 55th Legislature; and 

22 WHEREAS, the Department instituted this collaborative process with industry and business 

23 representatives; state, federal, and local government representatives; and public interest and environmental 

24 interest group representatives: and 

25 WHEREAS, through a contract with the Department, the Montana Consensus Council designed the 

26 study process, facilitated the organization of the collaborative process, and conducted the numerous 

27 meetings of the study committees and interest group caucuses through which the parties to the 

28 collaborative process reached consensus on legislative proposals that are contained in this bill. 

29 

30 
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It is the intent of this bill to provide an option to the concept of Joint and several liability for 

2 potentially liable persons to have their proportionate share of liability for a state Comprehensive 

3 Environmental Cleanup and Responsibility Act ICECRA) facility determined through an expedited process 

4 while ensuring that the concurrent cleanup of the facility occurs. The bill clarifies defenses to liability and 

5 creates exclusions from liability. The bill also provides rulemaking authority to the department for 

6 developing guidance and criteria and involving the public and the liable parties in the decisionmaking 

7 process for I·1sting and delisting sites on a CECRA priority list. The department will be required to provide 

8 written just1ficat1on for its decisions to list, delist. and prioritize sites needing remediation, The written 

9 criteria for listing and delisting represent the legislature's intent for this rulemaking. 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

1 2 

13 Section 1. Section 15-37-117, MCA, is amended to read: 

14 "15-37-117. (Temporary) Disposition of metalliferous mines license taxes. I 1 I Metalliferous mines 

15 license taxes collected under the provisions of this part must, in accordance with the provisions of 

16 15-1-501, be allocated as follows: 

17 (al to the credit of the general fund of the state, 58% of total collections each year; 

18 lb) to the state special revenue fund to the credit of a hard-rock mining impact trust account, 1.5% 

1 9 of total collections each year; 

20 (c) to the abandoned mines state special revenue account provided for in section 19, Chapter 584, 

21 Laws of 1995, 8.5% of total collections each year; 

22 Id) to the ground water assessment account established in 85-2-905, 2.2% of total collections 

23 each year; 

24 le) to the reclamation and development grants program state special revenue account, ~-.8% of 

25 total collections each year; and 

26 (f) to the county or counties identified as experiencing fiscal and economic impacts, resulting in 

2 7 increased employment or local government costs, under an impact plan for a large-scale mineral 

28 development prepared and approved pursuant to 90-6-307, in direct proportion to the fiscal and economic 

29 impacts determined in the plan, or, if an impact plan has not been prepared, to the county in which the 

30 mine is located, 25% of total collections each year, to be allocated by the county commissioners as 
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follows: 

2 (i) not less than 40% to the county hard-rock mine trust reserve account established in 7-6-2225; 

3 and 

4 (ii) all money not allocated to the account pursuant to subsection (1 )(f)(i) to be further allocated as 

5 follows: 

6 (A) 33 1 /3% is allocated to the county for planning or economic development activities; 

7 (B) 33 1 /3% is allocated to the elementary school districts within the county that have been 

8 affected by the development or operation of the metal mine; and 

9 (Ci 33 1 /3% is allocated to the high school districts within the county that have been affected by 

1 O the development or operation of the metal mine. 

11 121 When an impact plan for a large-scale mineral development approved pursuant to 90-6-307 

12 identifies a jurisdictional revenue disparity, the county shall distribute the proceeds allocated under 

13 subsection 11 )If) in a manner similar to that provided for property tax sharing under Title 90, chapter 6, part 

14 4. 

15 13) The department shall return to the county in which metals are produced the tax collections 

16 allocated under subsection I 1) If). The allocation to the county described by subsection I 1 )(f) is a statutory 

17 appropriation pursuant to 17-7-502. (Terminates June 30, 1997 see. 27, Ch. e84, L. 199e 1999.) 

18 15-37-117. (Effective July 1, +991 1999) Disposition of metalliferous mines license taxes. ( 1 I 

19 Metalliferous mines license taxes collected under the provisions of this part must, In accordance with the 

20 provisions of 15-1-501, be allocated as follows: 

21 (a) to the credit of the general fund of the state, 58% of total collections each year; 

22 (b) to the state special revenue fund to the credit of a hard-rock mining impact trust account, 1.5% 

23 of total collections each year; 

24 (c) to the state resouree indemnity trust fund, 16.6% of total eolleetions eaeh year orphan share 

25 state special revenue account established in !section 27], 8.5% of total collections each year; 

26 Id) to the ground water assessment account established in 85-2-905, 2.2% of total collections 

27 each year; 

28 le) to the reclamation and development grants program state special revenue account, 4.8% of 

29 total collections each year; and 

30 If) to the county or counties identified as experiencing fiscal and economic impacts, resulting in 
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increased employment or local government costs, under an impact plan for a large-scale mineral 

2 development prepared and approved pursuant to 90-6-307, in direct proportion to the fiscal and economic 

3 impacts determined in the plan, or, if an impact plan has not been prepared, to the county in which the 

4 mine is located, 25% of total collections each year, to be allocated by the county commissioners as 

5 follows: 

6 (ii not less than 40% to the county hard-rock mine trust reserve account established in 7-6-2225; 

7 and 

8 (ii) all money not allocated to the account pursuant to subsection (1 )(f)(i) to be further allocated as 

9 follows: 

10 (A) 33 113% is allocated to the county for planning or economic development activities; 

11 (B) 33 1 /3 % is allocated to the elementary school districts within the county that have been 

12 affected by the development or operation of the metal mine; and 

13 (C) 33 1 /3% is allocated to the high school districts within the county that have been affected by 

14 the development or operation of the metal mine. 

15 121 When an impact plan for a large-scale mineral development approved pursuant to 90-6-307 

16 identifies a jurisdictional revenue disparity, the county shall distribute the proceeds allocated under 

17 subsection ( 1) If) in a manner similar to that provided for property tax sharing under Title 90, chapter 6, part 

18 4. 

19 13) The department shall return to the county in which metals are produced the tax collections 

20 allocated under subsection (1)(0. The allocation to the county described by subsection 11 )(f) is a statutory 

21 appropriation pursuant to 1 7-7-502." 

22 

23 

24 

Section 2. Section 15-38-106, MCA, is amended to read: 

"15-38-106. Payment of tax -- records -- collec.tion of taxes -- refunds. (11 The tax imposed by 

25 this chapter must be paid by each person to which the tax applies, on or before March 31 , on the value 

26 of product in the year preceding January 1 of the year in which the tax is paid. The tax must be paid to 

27 the department at the time the statement of yield for the preceding calendar year is filed with the 

28 department. 

29 121 The department shall, in accordance with the provisions of 15-1-501(6), deposit the proceeds 

30 of the tax in the resource indemnity trust fund of the nonexpendable trust fund type, except that: 
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(a) 14.1 % of the proceeds must be deposited in the ground water assessment account established 

2 by 85-2-905; 

3 (bl 10% of the proceeds must be deposited in the renewable resource grant and loan program state 

4 special revenue account established by 85-1-604; and 

5 (c) 30% of the proceeds must be deposited in the reclamation and development grants account 

6 established by 90-2-1104; and 

7 (d) if there are sufficient unallocated funds remaining, at the beginning of each fiscal year there is 

8 allocated from the proceeds of the tax up to $200,000 to be deposited in the orphan share account 

9 established in !section 27]. 

10 {31 Every person to whom the tax applies shall keep records in accordance with 15-38-105, and 

11 the records are subject to inspection by the department upon reasonable notice during normal business 

12 hours. 

13 (41 The department shall examine the statement and cbmpute the taxes to be imposed, and the 

14 amount computed by the department is the tax imposed, assessed against, and payable by the taxpayer. 

15 If the tax found to be due is greater than the amount paid, the excess must be paid by the taxpayer to the 

16 department within 30 days after written notice of the amount of deficiency is mailed by the department to 

17 the taxpayer. If the tax imposed is less than the amount paid, the difference must be applied as a tax credit 

18 against tax liability for subsequent years or refunded if requested by the taxpayer." 

19 

20 

21 

Section 3. Section 15-38-202, MCA, is amended to read: 

"1 5-38-202. Investment of resource indemnity trust fund -- expenditure -- minimum balance. { 1) 

22 All money paid into the resource indemnity trust fund, including money payable into the fund under the 

23 provisions of 15-36-324 and 15-37-117, must be invested at the discretion of the board of investments. 

24 All the net earnings accruing to the resource indemnity trust fund must annually be added to the trust fund 

25 until 11 has reached the sum of $10 million. Thereafter, only the net earnings may be appropriated and 

26 expended until the fund reaches $100 million. Thereafter, all net earnings and all receipts must be 

27 appropriated by the legislature and expended, provided that the balance in the fund may never be less than 

28 $100 million. 

29 (21 (al At the beginning of each fiscal year, there is allocated from the interest income of the 

30 resource indemnity trust fund $240,000, which is statutorily appropriated, as provided in 17-7-502, from 
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1 the renewable resource grant and loan program state special revenue account to support the operations of 

2 the environmental science-water quality instructional programs at Montana state university-northern, to be 

3 used for support costs, for matching funds necessary to attract additional funds to further expand statewide 

4 impact, and for enhancement of the facilities related to the programs. 

5 ib) At the beginning of each biennium, there is allocated from the interest income of the resource 

6 indemnity trust fund: 

7 Ii) an amount not to exceed $175,000 to the environmental contingency account pursuant to the 

8 conditions of 75-1-1101; 

9 (ii) an amount not to exceed $50,000 to the oil and gas production damage mitigation account 

10 pursuant to the conditions of 82-11-161; 

11 (iii) beginning in fiseal year 1 QQ€i, $2 million to be deposited into the renewable resource grant and 

12 loan program state special revenue account, created by 85-1-604, for the purpose of making grants; 

13 (iv) beginning in fiseal ','ear 1 Q9€i, $3 million to be deposited into the reclamation and development 

14 grants state special revenue account, created by 90-2-1104, for the purpose of making grants; and 

15 (vi beginning in fiseal year 1 QQ€i, $500,000 to be deposited into the water storage state special 

16 revenue account created by 85-1-631. 

17 (cl At the beginning of each fiscal year, there is allocated from the interest income of the resource 

18 indemnity trust fund up to $200,000 to be deposited in the orphan share account established in [section 

19 27]. 

20 -fetj_g_l The remainder of the interest income is allocated as follows: 

21 (ii Thirty-six percent of the interest income of the resource indemnity trust fund must be allocated 

22 to the renewable resource grant and loan program state special revenue account created by 85-1-604. 

23 iii) Eighteen percent of the interest income of the resource indemnity trust fund must be allocated 

24 to the hazardous waste/CERCLA special revenue account provided for in 75-10-621. 

25 (iii) Forty percent of the interest income from the resource indemnity trust fund must be allocated 

26 to the reclamation and development grants account provided for in 90-2-1104. 

27 (iv) Six percent of the 111terest income of the resource indemnity trust fund must be allocated to the 

28 environmental quality protection fund provided for in 75-10- 704. 

29 i3) Any formal budget document prepared by the legislature or the executive branch that proposes 

30 to appropriate funds from the resource indemnity trust ·interest account other than as provided for by the 
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allocations in subsection (2) must specify the amount of money from each allocation that is proposed to 

2 be diverted and the proposed use of the diverted funds. A formal budget document includes a printed and 

3 publicly distributed budget proposal or recommendation, an introduced bill, or a bill developed during the 

4 legislative appropriation process or otherwise during a legislative session." 

5 

6 

7 

Section 4. Section 75-2-412, MCA, is amended to read: 

"75-2-412. Criminal penalties -- injunction preserved. (11 A person is guilty of an offense under 

8 this section if that person knowingly: 

9 (al violates a provision of this chapter or a rule, order, or permit made or issued under this chapter; 

10 (b) makes a false material statement, representation, or certification on a form required under this 

11 chapter or in a notice or report required by a permit under this chapter; or 

12 (c) renders inaccurate a monitoring device or method required under this chapter. 

13 (2) A person guilty of an offense under subsection ( 1 I is subJect to a fine of not more than $10,000 

14 per violation or imprisonment for a period not to exceed 2 years, or both. This offense must be classified 

15 as a misdemeanor. Each day of each violation constitutes a separate violation. 

16 (3) Fines collected under this section, except fines collected by an approved local air pollution 

17 control program, must be deposited in the orphan share account in the state general special revenue fund. 

18 (41 Action under this section is not a bar to enforcement of this chapter or of a rule, order, or 

1 9 permit made or issued under it by injunction or other appropriate civil or administrative remedy. The 

20 department may institute and maintain in the name of the state any enforcement proceedings." 

21 

22 

23 

Section 5. Section 75-2-413, MCA, is amended to read: 

"75-2-413. Civil penalties -- out-of-state litigants -- effect of action -- presumption of continuing 

24 violation under certain circumstances. ( 1) A person who violates any provision of this chapter, a rule 

25 adopted under this chapter, or any order or permit made or issued under this chapter is subject to a civil 

26 penalty not to exceed $10,000 per violation. Each day of each violation constitutes a separate violation. 

27 The department may institute and maintain in the name of the state any enforcement proceedings under 

28 this section. Upon request of the department, the attorney general or the county attorney of the county 

29 of violation shall petition the district court to impose, assess, and recover the civil penalty. The civil penalty 

30 is in lieu of the criminal penalty provided for in 75-2-412. except for civil penalties for violation of the 
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operating permit program required by Subchapter V of the federal Clean Air Act. 

2 (21 (a) Action under sLwse·:tion ( 1 I is not a bar to enforcement of this chapter or of a rule, order, 

3 or permit made or issued under this chapter by inJunction or other appropriate civil remedies. 

4 (bl An action under subsection (1 I or to enforce this chapter or a rule, order, or permit made or 

5 issued under this chapter may be brought in the district court of any county where a violation occurs or 

6 is threatened if the defendant cannot be located in Montana. 

7 131 If the department has notified a person operating a commercial hazardous waste incinerator of 

8 a violation and if the department makes a prima facie showing that the conduct or events giving rise to the 

9 violations are likely to have continued or recurred past the date of notice, the days of violation are 

1 O presumed to include the date of the notice and every day after the notice until the person establishes that 

11 continuous compliance has been achieved. This presumption may be overcome to the extent that the 

12 person operating a commercial hazardous waste incinerator can prove by a preponderance of evidence that 

13 there were intervening days when a violation did not occur, that the violation was not continuing in nature, 

14 or that the telemetering device was compromised or otherwise tampered with. 

15 141 Money collected under this section must be deposited in the orphan share account in the state 

16 §eAeral special revenue fund. This subsection does not apply to money collected by an approved local air 

17 pollution control program." 

18 

19 

20 

Section 6. Section 75-2-427, MCA, is amended to read: 

"75-2-427. Deposit of noncompliance penalty fees. All noncompliance penalties collected by the 

21 department pursuant to 75-2-421 through 75-2-429 s4all must be deposited in the state special revenue 

22 fund until a final determination and adjustment have been made as provided in 75-2-424 and amounts have 

23 been deducted by the department for costs attributable to implementation of 75-2-421 through 75-2-429 

24 and for contract costs incurred pursuant to 75-2-422(31, if any. After a final determination has been made 

25 and additional payments or refunds have been made, the penalty money remaining~ must be transferred 

26 to the orphan share account in the state §eAeral special revenue fund." 

27 

28 

29 

Section 7. Section 75-3-407, MCA, is amended to read: 

"75-3-407. Civil penalties -- deposit in general fund -- injunctions not barred. (11 A person who 

30 violates this chapter or a rule or order issued under this chapter is subject to a civil penalty not to exceed 
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$5,000 for each violation. For purposes of this section, each day of a violation is a separate violation .. 

2 (2) The department shall initiate civil proceedings in district court to recover a penalty under 

3 subsection ( 1). 

4 13) Civil penalties collected under this section must be deposited in the EJ0A □ ral orphan share 

5 account in the state special revenue fund. 

6 14) An action under this section does not bar enforcement of this chapter or of rules or orders 

7 issued under it by injunction or other appropriate remedy." 

8 

9 

10 

Section 8. Section 75-5-634, MCA, is amended to read: 

"75-5-634. Disposition of fines and civil penalties. Fines and civil penalties collected under this 

11 chapter, except those collected in a justice's court, must be deposited into the orphan share account in the 

12 state EJeneral special revenue fund." 

13 

14 Section 9. Section 75-6-109, MCA, is amended to read: 

15 "75-6-109. Administrative enforcement. I 1) If the department believes that a violation of this part, 

16 a rule adopted under this part, or a condition of approval issued under this part has occurred, it may serve 

17 written notice of the violation, by certified mail, on the alleged violator or the violator's agent. The notice 

1 8 must specify the provision of this part, the rule, or the condition of approval alleged to have been violated 

19 and the facts alleged to constitute a violation. The notice must include an order to take necessary corrective 

20 action within a reasonable period of time. The time period must be stated in the order. Service by mail is 

21 complete on the date of filing. 

22 12) If the alleged violator does not request a hearing before the board within 30 days of the date 

23 of service, the order becomes final. Failure to comply with a final order may subject the violator to an action 

24 commenced pursuant to 75-6-104, 75-6-113, or 75-6-114. 

25 13) If the alleged violator requests a hearing before the board within 30 days of the date of service, 

26 the board shall schedule a hearing. After the hearing is held, the board may: 

27 la) affirm or modify the department's order issued under subsection I 1) if the board finds that a 

28 violation has occurred; or 

29 (b) rescind the department's order if the board finds that a violation has not occurred. 

30 14) An order issued by the department or the board may set a date by which the violation must 
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2 

3 

4 

5 

6 

7 

8 

.g 

10 

11 

12 

13 

14 

15 

16 

cease and set a time limit for action to correct a violation. 

(5) As an alternative to issuing an order pursuant to subsection ( 1), the department may: 

(a) require the alleged violator to appear before the board for a hearing, at a time and place 

specified in the notice, to answer the charges complained of; or 

(b) initiate an action under 75-6-111(21, 75-6-113, or 75-6-114. 

(6) An action initiated under this part may include an administrative penalty not to exceed $500 

for each day of violation. Administrative penalties collected under this section must be deposited in the 

orphan share account in the state general special revenue fund. 

(71 In determining the amount of penalty to be assessed to a person, the department or the board, 

as appropriate, shall consider the criteria stated in 75-6-114 and the rules promulgated under 

75-6-103(2)(jl. 

(8) The contested case provisions of the Montana Administrative Procedure Act, provided for in 

Title 2, chapter 4, part 6, apply to a hearing under 75-6-108 or this section." 

Section 10. Section 75-6-114, MCA, is amended to read: 

"75-6-114. Civil penalty. 1·1) In an action initiated by the department to collect civil penalties 

17 against a person who is found to have violated this part or a rule, order, or condition of approval issued 

18 under this part, the person is subject to a civil penalty not to exceed $10,000. 

19 121 Each day of violation constitutes a separate violation. 

20 (31 Action under this section does not bar enforcement of this part or a rule, order, or condition 

21 of approval issued under this part by inJunction or other appropriate remedy. 

22 (41 When seeking penalties under this section, the department shall take into account the following 

23 factors in determining an appropriate settlement or judgment, as appropriate: 

24 (a) the nature, circumstances, extent, and gravity of the violation; and 

25 lb) with respect to the violator, the violator's ability to pay, prior history of violations, the economic 

26 benefit or savings, if any, to the violator resulting from the violator's action, the amounts voluntarily 

27 expended by the violator to address or mitigate the violation or impacts of the violation to waters of the 

28 state, and other matters that justice may require. 

29 15) Civil penalties collected pursuant to this section must be deposited in the orphan share· account 

30 in the state general special revenue fund." 
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1 Section 11. Section 7 5-10-41 7, MCA, is amended to read: 

2 "75-10-417. Civil penalties. ( 11 Any person who violates any provision of this part, a rule adopted 

3 under this part, an order of the department or the board, or a permit is subject to a civil penalty not to 

4 exceed $10,000 per violation. Each day of violation constitutes a separate violation. 

5 12) The department may institute and maintain in the name of the state any enforcement 

6 proceedings under this section. Upon request of the department, the attorney general or the county 

7 attorney of the county of violation shall petition the district court to impose, assess, and recover the civil 

8 penalty. 

9 (3) Action under this section does not bar: 

10 (a) enforcement of this part, rules adopted under this part, orders of the department or the board, 

11 or permits by injunction or other appropriate remedy; or 

12 (bl action under 75-10-418. 

13 14) Money collected under this section Sflall must be deposited in the orphan share account in the 

14 state general special revenue fund." 

1 5 

16 Section 12. Section 75-10-418, MCA, is amended to read: 

17 "75-10-418. Criminal penalties. ( 1) A person is guilty of an offense under this section if the person 

18 knowingly: 

19 (a) transports any hazardous waste to an unpermitted facility; 

20 (bl treats, stores, or disposes of hazardous waste subject to regulation under this part or the rules 

21 adopted under this part without a permit or contrary to a material permit condition; 

22 (cl omits material information or makes any false statement or representation in any application, 

23 label, manifest, record, report, permit, or other document filed, maintained, or used for compliance with 

24 provisions of this part or rules adopted under this part pertaining to the handling of hazardous waste; 

25 Id) generates, stores, treats, transports, disposes of, or otherwise handles any used oil or 

26 hazardous waste regulated under this part or rules adopted under this part and knowingly destroys, alters, 

27 conceals, or fails to file any record, application, manifest, report, or other document required to be 

28 maintained or filed in compliance with the provisions of this part, an order issued under this part, or rules 

29 adopted under this part; or 

30 (e) transports or causes to be transported without a manifest any hazardous waste required to be 
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accompanied by a manifest. 

2 (2) A person who is guilty of an offense under subsection ( 1) is subject to a fine of not more than 

3 $25,000 per violation or imprisonment for a period not to exceed 3 years, or both. Each day of violation 

4 constitutes a separate violation. 

5 (3) A person who knowingly violates any requirement of this part or any rule or material permit 

6 condition issued pursuant to this part, +except those violations specified in subsection ( 1 )}, regarding any 

7 hazardous waste that is subject to regulation is guilty of an offense and subject to a fine of up to $5,000 

8 per violation or subject to imprisonment not to excee. 'i months, or both. Each day of violation constitutes 

9 a separate violation. 

1 O (4) Upon a second conviction for a violation of this section, the maximum penalties specified in this 

11 section must be doubled. 

12 (51 Action under this section does not bar enforcement of this part, rules made under this part, 

13 orders of the department or the board, or permits by injunction or other appropriate remedy. 

14 (6) Money collected under this section, except money collected in a Justice's court, must be 

15 deposited in the orphan share account in the state §eneral special revenue fund." 

16 

17 

18 

Section 13. Section 75-10-423, MCA, is amended to read: 

"75-10-423. Administrative penalties for underground storage tank violations -- appeals -- venue 

19 for hearings. ( 11 A person who violates any of the underground storage tank provisions of this chapter or 

20 any underground storage tank rules promulgated under the authority of this chapter may be assessed and 

21 ordered by the department to pay an administrative penalty not to exceed $ 500 per violation. This limitation 

22 on administrative penalties applies only to penalties assessed under this section. Each occurrence of the 

23 violation and each day it remains uncorrected constitutes a separate violation. The department may suspend 

24 a portion of the administrative penalty assessed under this section if the condition that caused the 

25 assessment of the penalty is corrected within a spec'1fied time. Assessment of an administrative penalty 

26 under this section may be made in conJunction with any order or other administrative action authorized by 

27 Title 75, chapter 11, or by this chapter. 

28 (2) When the department assesses an administrative penalty under this section, it must have 

29 written notice served personally or by certified mail on the alleged violator or the violator's agent. For 

30 purposes of this chapter, service by mail is complete on the day of receipt. The notice must state: 
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la) the provision alleged to be violated; 

2 (bl the facts alleged to constitute the violation; 

3 le) the amount of the administrative penalty assessed under this section; 

4 Id) the amount, if any, of the penalty to be suspended upon correction of the condition that caused 

5 the asse.ssment of the penalty; 

6 (el the nature of any corrective action the department requires, whether or not a portion of the 

7 penalty is to be suspended; 

8 (I) as applicable, the time within which the corrective action is to be taken and the time within 

9 which the administrative penalty is to be paid; 

10 lg) the right to appeal or to a hearing to mitigate the penalty assessed and the time, place, and 

11 nature of any hearing; and 

1 2 (hi that a formal proceeding may be waived. 

13 13) The department shall provide each person assessed a penalty under this section an opportunity 

14 for a hearing to either contest the alleged violation or request mitigation of the penalty. The contested case 

15 provisions of the Montana Administrative Procedure Act, provided for in Title 2, chapter 4, part 6, apply 

16 to a hearing conducted under this section. If a hearing is held under this section, it must be held in Lewis 

17 and Clark County or the county where the alleged violation occurred. This subsection does not apply until 

18 the department gives written notice, served personally or by certified mail, to the alleged violator or the 

19 violator's agent. For the purposes of this chapter, service by mail is complete on the day of receipt. The 

20 notice must state: 

21 (al the provision allegedly violated; 

22 lb) the facts that constitute the alleged violation; 

23 (cl the specific nature of any corrective action the department requires, estimated costs of 

24 compliance with the action, and where to receive help to correct the alleged violation; and 

25 (di a timetable that a reasonable person would consider appropriate for compliance with the alleged 

26 violations. 

27 (4) The department shall publish a schedule of maximum and minimum penalties for specific 

28 violations. In determining appropriate penalties for violations, the department shall consider the gravity of 

29 the violations and the potential for significant harm to public health or the environment. In determming the 

30 appropriate amount of penalty, if any, to be suspended upon correction of the condition that caused the 

, Legislative 
,.Seniices 
' n;,,ision 

13 · 



55th Legislature LC0759.01 

penalty assessment, the department shall consider the cooperation and the degree of care exercised by the 

2 person assessed the penalty, how expeditiously the violation was corrected, and whether significant harm 

3 resulted to the public health or the environment from the violation. 

4 (51 If the department is unable to collect an administrative penalty assessed under this section or 

5 if a person fails to pay all or any portion of an administrative penalty assessed under this section, the 

6 department may take action in district court to recover the penalty amount and any additiona. amounts 

7 assessed or sought under Title 75, chapter 11, or this chapter. 

8 (61 Action under this section does not bar action under Title 75, chapter 11, or this chapter, or any 

9 other remedy available to the department for violations of underground storage tank laws or rules 

10 promulgated under those laws. 

11 (71 Administrative penalties collected under this section must be deposited in the orphan share 

12 account in the state general special revenue fund." 

13 

14 Section 14. Section 75-10-424, MCA, is amended to read: 

1 5 "75-10-424. Administrative penalty. ( 1) The department may assess a person who violates a used 

1 6 oil or hazardous waste provision of this part, or a used oil or hazardous waste rule adopted under this part, 

17 an administrative penalty, not to exceed $10,000 per violation. Each day of violation constitutes a separate 

18 violation, but the maximum penalty may not exceed $100,000 for any related series of violations. 

19 Assessment of an administrative penalty under this section must be made in conjunction with an order or 

20 administrative action authorized by this chapter. 

21 (21 An administrative penalty may not be assessed under this section unless the alleged violator 

22 is given notice and opportunity for a hearing before the board pursuant to Title 2, chapter 4, part 6. 

23 (3) In determining the appropriate amount of an administrative penalty, the department shall 

24 consider: 

25 (al the gravity and the number of violations; 

26 (bl the degree of care exercised by the alleged violator; 

27 le) whether significant harm resulted to public health or the environment; and 

28 (di the degree of potential significant harm to public health or the environment. 

29 (41 11 the department is unable to collect the administrative penalty or if a person fails to pay all 

30 or any portion of the administrative penalty as determined by the department, the department may seek 
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to recover the amount in an appropriate district court. 

2 (5) Action under this section does not bar action under 75-10-413 through 75-10-418 or any other 

3 appropriate remedy. 

4 161 Administrative penalties collected under this section must be deposited in the orphan share 

5 account in the state general special revenue fund." 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Section 15. Section 75-10-542, MCA, is amended to read: 

"75-10-542. Penalties. 111 A person who willfully violates this part, except 75-10-520, is guilty 

of a misdemeanor and upon conviction shall be fined not to exceed $250, imprisoned in the county jail for 

a term not to exceed 30 days, or both. 

(2) A person who violates this part, except 75-10-520, a rule of the department, or an order issued 

as provided in this part si'lall be~ subject to a civil penalty of not more than $50. Each day upon which 

a violation of this part or a rule or order occurs is a separate violation. 

13) Civil penalties collected under this section must be deposited in the orphan share account in the 

state special revenue fund." 

17 Section 16. Section 75-10-701, MCA, is amended to read: 

18 "75-10-701. Definitions. As used in this part, unless the context requires otherwise, the following 

19 definitions apply: 

20 (1 I "Department" means the department of environmental quality provided for in 2-15-3501. 

21 12) "Director" means the director of the department. 

22 131 "Environment" means any surface water, ground water, drinking water supply, land surface 

23 or subsurface strata, or ambient air within the state of Montana or under the jurisdiction of the state of 

24 Montana. 

25 14) la) "Facility" means: 

26 (ii any building, structure, installation, equipment, pipe or pipeline (including any pipe into a sewer 

27 or publicly owned treatment works), well, pit, pond, lagoon, impoundment, ditch, landfill, storage container, 

28 motor vehicle, rolling stock, or aircraft; or 

29 Iii) any site or area where a hazardous or deleterious substance has been deposited. stored, 

30 disposed of, placed, or otherwise come to be located. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5 

16 

1 7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

lb) The term does not include any consumer product in consumer use. 

15) "Fiduciary" means a trustee, executor, administrator, personal representative, custodian, 

conservator, guardian, or receiver acting or holding property for the exclusive benefit of another person. 

The term does not include: 

la) a person who has previously owned or operated the property in a nonfiduciary capacity; or 

lb) a person acting as fiduciary with respect to a trust or other fiduciary estate that has no 

objectively reasonable or substantial purpose apart from avoidance of or limitation of liability under this part. 

For the purposes of 75-10-715R-Hfil, the term does not include the state, a state agency, or a political 

subdivision of the state acting as trustee of natural resources within the state of Montana. 

(61 "Foreclosure" means acquisition of title to property through foreclosure, purchase at foreclosure 

sale, assignment or acquisition of title In lieu of foreclosure, repossession in the case of a lease financing 

transaction, or acquisition of a right to title or other agreement in full or partial settlement of a loan 

obligation. 

(7) "Fund" means the environmental quality protection fund established in 75-10-704. 

(8) "Hazardous or deleterious substance" means a substance that because of its quantity, 

concentration, or physical, chemical, or infectious characteristics may pose an imminent and substant'1al 

threat to public health, safety, or welfare or the environment and is: 

la) a substance that is defined as a hazardous substance by section 101 [141 of the federal 

Comprehensive Environmental Response, Compensation, and Liability Act of 1980 ICERCLA), 42 U.S.C. 

9601 { 141, as amended; 

lb) a substance identified by the administrator of the United States environmental protection 

agency as a hazardous substance pursuant to section 102 of CERCLA, 42 U.S.C. 9602, as amended; 

[cl a substance that is defined as a hazardous waste pursuant to section 1004(51 of the Resource 

Co11servation and Recovery Act of 1976, 42 U.S.C. 6903151, as amended, including a substance listed or 

identified in 40 CFR 261; or 

{di any petroleum product. 

(91 "Household" means single and multiple residences, hotels and motels, bunkhouses. ranger 

stations, crew quarters, campgrounds. picnic grounds, day-use recreational areas, or similar structures or 

I 10) "Household refuse" means garbage, trash, and sanitary wastes in septic tanks that are derived 
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from a household. 

2 AAll.ll "Natural resources" means land, fish, wildlife, biota, air, surface water, ground water, 

3 drinking water supplies, and any other resources within the state of Montana owned, managed, held in 

4 trust, or otherwise controlled by or appertaining to the state of Montana or a political subdivision of the 

5 state. 

6 (12) "Orphan share" means the percentage share of remedial action costs for a facility that is 

7 attributable, under the procedures in [sections 26 through 36], to identified but bankrupt or defunct persons 

8 who are not affiliated with any viable person. 

9 (13) "Orphan share fund" means the fund for the orphan share account established in [section 27\. 

10 f+Gl-.Ll.1l (a) "Owns or operates" means owning, leasing, operating, managing 8Ctivit1es at, or 

11 exercising control over the operation of a facility. 

12 (b) The term does not include holding the indicia of ownership of a facility primarily to protect a 

13 security interest in the facility or other location unless the holder has participated in the management of the 

14 facility. The term does not apply to the state or a local government that acquired ownership or control 

15 through bankruptcy, tax delinquency, abandonment, lien foreclosure, or other circumstances in which the 

16 government acquires title by virtue of its function as sovereign, unless the state or local government has 

17 caused or contributed to the release or threatened release of a hazardous or deleterious substance from the 

18 facility. The term also does not include the owner or operator of the Milltown dam licensed under part 1 

19 of the Federal Power Act (FERC license No. 2543-004) if a hazardous or deleterious substance has been 

20 released into the environment upstream of the dam and has subsequently come to be located in the 

21 reservoir created by the dam, unless the owner or operator is a person who would otherwise be liable for 

22 a release or threatened release under 75-10-715( 1 I. 

23 f-1-+Hlfil "Person" means an individual, trust, firm, joint-stock company, joint venture, consortium, 

24 commercial entity, partnership, association, corporation, commission, state or state agency, political 

25 subdivision of the state, interstate body, or the federal government, including a federal agency. 

26 f+iH.lfil "Petroleum product" includes gasoline, crude oil (except for crude oil at production facilities 

27 subject to regulation under Title 82), fuel oil, diesel oil or fuel, lubricating oil, oil sludge or refuse, and any 

28 other petroleum related petroleum related product or waste or fraction of the product or waste that is liquid 

29 at standard conditions of temperature and pressure (60 degrees F and 14.7 pounds per square inch 

30 absolute). 
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f-+-J+il.l)_ "Reasonably anticipated future uses" means likely future land or resource uses that take 

2 into consideration: 

3 (a) local land and resource use regulations, ordinances, restrictions, or covenants; 

4 (b) historical and anticipated uses of the facility; 

5 (c) patterns of development in the immediate area; and 

6 (d) relevant indications of anticipated land use from the owner of the facility and local planning 

7 officials. 

8 {-+4}ilfil "Release" means any spilling, leaking, pumping, pouring, emitting, emptying, discharging, 

9 injecting, escaping, leaching, dumping, or disposing of a hazardous or deleterious substance directly into 

1 O the environment (including the abandonment or discarding of barrels, containers, and other closed 

11 receptacles containing any hazardous or deleterious substance), but excludes releases confined to the 

12 indoor workplace environment, the use of pesticides as defined in 80-8-102(30) when they are applied in 

13 accordance with approved federal and state labels, and the use of commercial fertilizers, as defined in 

14 80-10-101 (2), when applied as part of accepted agricultural practice. 

15 ++eJ,llfil "Remedial action" includes all notification, investigation, administration, monitoring, 

16 cleanup, restoration, mitigation, abatement, removal, replacement, acquisition, enforcement, legal action, 

17 health studies, feasibility studies, and other actions necessary or appropriate to respond to a release or 

18 threatened release. 

19 f-+e+(20} "Remedial action contract" means a written contract or agreement entered into by a 

20 remedial action contractor with the state, or with a potentially liable person acting pursuant to an order or 

21 request issued by the department, the United States, or any federal agency, to provide a remedial action 

22 with respect to a release or threatened release of a hazardous or deleterious substance. 

23 f-++till.l "Remedial action contractor" means: 

24 (a) any person who enters into and is carrying out a remedial action contract; or 

25 (b) any person who is retained or hired by a person described in subsection f+--7-Ha} im.@l to 

26 provide services relating to a remedial action. 

27 f+mJlll "Remedial action costs" means reasonable costs that are attributable to or associated with 

28 a remedial action at a facility, including but not limited to the costs of administration, investigation, legal 

29 or enforcement activities, contracts, feasibility studies, or health studies." 

30 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Section 17. Section 75-10-702, MCA, is amended to read: 

"75-10-702. Rulemaking authority. ill The department is authorized to adopt rules for the 

implementation of this part, including but not limited to: 

(al rules for listing and delisting facilities on a priority list, required by 75-10-704, based on the 

following criteria: 

(ii a facility eligible for listing must have a confirmed release or substantial threat of a release of 

a hazardous or deleterious substance that may pose an imminent and substantial threat to public health, 

safety, or welfare or the environment and the department shall provide a written description of the nature 

and seventy of the threat; 

(iii if remedial actions to address the hazardous or deleterious substances are required at the facility 

by another state program, the department shall explain, in writing. its rationale for listing the facility; 

(iii) listing and delisting must be done through a formal process that provides for public 

13 participation, including participation of the affected or potentially liable persons in the decisionmaking 

14 process, by conducting at least one public meeting in the community most likely to be threatened by th·e 

15 facility that is proposed for listing or delisting: and 

16 (iv) a facility must be delisted when another state program assumes jurisdiction or when further 

17 remedial actions are not necessary: 

18 (bl rules for establishing and implementing a system for prioritizing facilities, including categories 

19 for maximum and high-priority facilities, as required by 75-10-704, and for remedial action based on 

20 potential effects on human health and the environment. 

21 (2) The rulemaking authority granted in subsection 11) may not invalidate the existing priorities list. 

22 Rules promulgated pursuant to subsection ( 1 I must provide for the reevaluation of facilities on the existing 

23 priorities list. A decision by the department to list, delist, or establish a priority for a facility must be made 

24 in writing." 

25 

26 

27 

Section 18. Section 75-10-704, MCA, is amended to read: 

"75-10-704. Environmental quality protection fund. (1 I There is in the state special revenue fund 

28 an environmental quality protection fund to be administered as a revolving fund by the department. The 

29 department is authorized to expend amounts from the fund necessary to carry out the purposes of this part. 

30 121 The fund may be used by the department only to carry out the provisions of this part and for 
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remedial actions taken by the department pursuant to this part In response to a release of hazardous or 

2 deleterious substances. 

3 (3) The department shall: 

4 {a) except as provided in subsection {71, establish and implement a system, including the 

5 preparation of a priority list, for pr'1oritizing sites for remedial action based on potential effects on human 

6 health and the environment; and 

7 lb) investigate, negotiate, and take legal action, as appropriate, to identify liable persons, to obtain 

8 the participation and financial contribution of liable persons for the remedial action. to achieve remedial 

9 action, and to recover costs and damages incurred by the state. 

10 141 There must be deposited in the fund: 

11 la) all penalties, forfeited financial assurance, natural resource damages, and remedial action costs 

12 recovered pursuant to 75-10-71 5; 

13 lb) all administrative penalties assessed pursuant to 75-10-714 and all civil penalties assessed 

14 pursuant to 75-10-71115); 

15 le) funds appropriated to the fund by the leg1slatL;re; afle 

16 Id) funds received from the interest income of the resource indemnity trust fund pursuant to 

17 1 5 38 202~ 

18 (e) funds received from the interest income of the fund; and 

19 {f) funds received from settlements pursuant to 75-10-719{7). 

20 15) Whenever a legislative appropriation is insufficient to carry out the provisions of this part and 

21 additional money remains in the fund, the department shall seek additional authority to spend money from 

22 the fund through the budget amendment process provided for in Title 17, chapter 7, part 4. 

23 161 Whenever the amount of money in the fund is insufficient to carry out remedial action, the 

24 department may apply to the governor for a grant from the environmental contingency account established 

25 pursuant to 75-1-7101. 

26 171 la) There is established a state special revenue account for all funds donated or granted from 

27 private parties to remediate a specific release at a specific facility. There must be deposited into the account 

28 the interest income earned on the account. A person is not liable under 75-10-77 5 solely as a result of 

29 contributing to this account. 

30 lb) Funds donated or granted for a specific proJect pursuant to this subsection 171 must be 
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1 accumulated in the fund until the balance of the donated or granted funds is sufficient, as determined by 

2 the department, to remediate the facility pursuant to the requirements of 75-10-721 for which the funds 

3 are donated. 

4 (cl If the balance of the fund created in this subsection (71, as determined by the department 

5 pursuant to the requirements of 75-10-721, is not sufficient to remediate the facility within 1 year from the 

6 date of the initial contribution, all donated or granted funds, including any interest on those donated or 

7 granted funds, must be returned to the granter. 

8 (di If the balance for a specific project is determined by the department to be sufficient to 

9 remediate the facility pursuant to the requirements of 75-10-721, the department shall give that site high 

10 priority for remedial action, using the funds donated under this subsection (7l. 

11 (el This subsection (7) is not intended to interfere with or to diminish the authority or actions of 

12 the department to investigate, negotiate, and take legal action, as appropriate, to identify liable persons, 

13 to obtain the participation and financial contribution of liable persons for the remedial action, to achieve 

14 remedial action, and to recover costs and damages incurred by the state. Subsections (7l and (8) do not 

1 5 pertain to facilities where the department has initiated actions under this part. 

16 (fl The department shall expend the funds in a manner that maximizes the application of the funds 

1 7 to physically remediating the specific release. 

18 (81 (al A person may donate in-kind services to remediate a specific release at a specific facility 

19 pursuant to subsection (71. A person that donates in-kind services is not liable under 75-10-715 solely as 

20 a result of the contribution of in-kind services. 

21 (bl A person who donates in-kind services with respect to remediating a specific release at a 

22 specific facility is not liable under this part to any person for injuries, costs, damages, expenses, or other 

23 liability that results from the release or threatened release, including but not limited to claims for 

24 indemnification or contribution and claims by third parties for death, personal injury, illness, loss of or 

25 damage to property, or economic loss. 

26 (cl Immunity from liability, pursuant to subsection (8)(b), does not apply in the case of a release 

27 that is caused by conduct of the entity providing in-kind services that is negligent or grossly negligent or 

28 that constitutes intentional misconduct. 

29 (di This subsection does not minimize the liability, lessen the standard of liability, or otherwise 

30 shield from liability a potentially liable person under 75-10-715 or section 107 of CERCLA for costs or 
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1 damages incurred as a result of a release or threatened release of a hazardous or deleterious substance. 

2 {e) Any donated in-kind services that are employed as part of a remedial action pursuant to this 

3 subsection {81 must be approved by the department as appropriate remedial action." 

4 

5 

6 

7 

8 

9 

10 

11 

12 
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14 
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16 

17 
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30 

Section 19. Section 75-10-715, MCA, is amended to read: 

"75-10-715. Liability -- reimbursement and penalties -- proceedings -- defenses and exclusions. 

{ 1 I Except as provided in [sections 26 through 36], notwithstanding ~lotwithstaRaiR!l 3ny other provision 

of lawL and subJect only to the defenses set forth in subsection (51 and the exclusions set forth in 

subsection (7), the following persons are jointly and severally liable for a release or threatened release of 

a hazardous or deleterious substance from a facility: 

(al a person who owns or operates a facility where a hazardous or deleterious substance was 

disposed of; 

(bl a person who at the time of disposal of a hazardous or deleterious substance owned or operated 

a facility where the hazardous or deleterious substance was disposed of; 

(cl a person who generated, possessed, or was otherwise responsible for a hazardous or 

deleterious substance and who, by contract, agreement, or otherwise, arranged for disposal or treatment 

of the substance or arranged with a transporter for transport of the substance for disposal or treatment; 

and 

(di a person who accepts or has accepted a hazardous or deleterious substance for transport to 

a disposal or treatment facility. 

(21 A person identified in subsection (1 I is liable for the following costs: 

(al all remedial action costs incurred by the state; and 

(bl damages for injury to, destruction of, or loss of natural resources caused by the ra!case or 

threatened release, including the reasonable technical and legal costs of assessing and enforcing a claim 

for the injury, destruction, or loss resulting from the release, unless the impaired natural resources were 

specifically identified as an irreversible and irretrievable commitment of natural resources in an approved 

final state or federal environmental impact statement or other comparable approved final environmental 

analysis for a project or facility that was the subject of a governmental permit or license and the project 

or facility was being operated within the terms of its permit or license. 

(3) If the person liable under subsection (11 fails, without sufficient cause, to comply with a 
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department order issued pursuant to 75-10-711 (4) or to properly provide remedial action upon notification 

2 by the department pursuant to 75-10-711 (3), the person may be liable for penalties in an amount not to 

3 exceed two times the amount of any costs incurred by the state pursuant to this section. 

4 141 The department may initiate civil proceedings in district court to recover remedial action costs, 

5 natural resource damages, or penalties under subsections (1 ), (2), and (3). Proceedings to recover costs 

6 and penalties must be conducted in accordance with 75-10-722. Venue for any action to recover costs, 

7 damages, or penalties lies in the county where the release occurred or where the person liable under 

8 subsection ( 1} resides or has its principal place of business or in the district court of the first judicial district. 

9 (5) A person has a defense and is not liable under subsections (1 }, (2), and (3) if the person can 

1 O establish by a preponderance of the evidence that: 

11 (a} the department failed to follow the notice provisions of 75-10-711 when required; 

12 (bl the release did not emanate from any vessel, vehicle, or facility to which the person contributed 

13 any hazardous or deleterious substance or over which the person had any ownership, authority, or control 

14 and was not caused by any action or omission of the person; 

15 (cl the release or threatened release occurred solely as a result of: 

16 (ii an act or omission of a third party other than either an employee or agent of the person; or 

17 (ii} an act or omission of a third party other than one whose act or omission occurs in connection 

18 with a contractual relationship, existing directly or indirectly, with the person, if the person establishes by 

1 9 a preponderance of the evidence that the person: 

20 (Al exercised due care with respect to the hazardous or deleterious substance concerned, taking 

21 into consideration the characteristics of the hazardous or deleterious substance in light of all relevant facts 

22 and circumstances; and 

23 (Bl took precautions against foreseeable acts or omissions of a third party and the consequences 

24 that could foreseeably result from those acts or omissions; 

25 (d) the release or threat of release occurred solely as the result of an act of God or an act of war; 

26 (el the release or threatened release was from a facility for which a permit had been issued by the 

27 department, the hazardous or deleterious substance was specifically identified in the permit, and the release 

28 was within the limits allowed in the permit; 

29 (fl in the case of assessment of penalties under subsection (3), factors beyond the control of the 

30 person prevented the person from taking timely remedial action; or 
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(g) the person accepted transported only household refuse (garbage, trasi'I, or septic tank sanitary 

2 wastes generated av single or multiple residences, l'lotels, motels, restaurants, or similar faeilitiesl for 

3 transport to a solid waste disposal facility, unless that person knew or reasonably should have known that 

4 the hazardous or deleterious substance was present in the refuse. 

5 (61 la) For the purpose of subsection (5)(c)(ii), the term "contractual relationship" includes but is 

6 not limited to land contracts, deeds, or other instruments transferring title or possession, unless the real 

7 property on which the facility is located was acquired by the person after the disposal or placement of the 

8 hazardous or deleterious substance on, in, or at the facility and one or more of the following circumstances 

9 is also established by the person by a preponderance of the evidence: 

10 Ii) At the time the person acquired the facility, the person did not know and had no reason to know 

11 that a hazardous or deleterious substance that is the subject of the release or threatened release was 

12 disposed of on, in, or at the facility. 

1 3 Iii) The person is a governmental entity that acquired the facility by escheat, lien foreclosure, or 

14 through any other involuntary transfer or acquisition or through the exercise of eminent domain authority 

1 5 by purchase or condemnation. 

16 (iii) The person acquired the facility by inheritance or bequest. 

17 (b) In addition to establishing one or more of the circumstances in subsection (6)(al(i) through 

18 (6)(a)liii), the person shall establish that the person has satisfied the requirements of subsection (5)(c)(il 

19 or(5)(c}fii). 

20 (cl To establish that the person had no reason to know, as provided in subsection (61(a)(i), the 

21 person must have undertaken, at the time of acquisition, all appropriate inquiry into the previous ownership 

22 and uses of the property corisistent with good commercial or customary practice in an effort to minimize 

23 liability. For purposes of assessing this inquiry, the following must be taken into account: 

24 Iii any specialized knowledge or experience on the part of the person; 

25 Iii) the relationship of the purchase price to the value of the property if uncontaminated; 

26 (iii) commonly known or reasonably ascertainable information about the property; 

27 (iv) the obviousness of the presence or the likely presence of contamination on the property; and 

28 (vi the ability to detect the contamination by appropriate inspection. 

29 (di (ii ~lathing in subsections Subsections I5)Ib) and (5)(c) or +fl this subsection (6) may not 

30 diminish the liability of a previous owner or operator of the facility who would otherwise be liable under this 
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part. 

2 (iii Notwithstanding this subsection (6), if the previous owner or operator obtained actual knowledge 

3 of the release or threatened release of a hazardous or deleterious substance at the facility when the person 

4 owned the real property and then subsequently transferred ownership of the property to another person 

5 without disclosing the knowledge, the previous owner is liable under subsections (1 ), (2), and (3) and RO 

6 £ defense under subsection (5)(b) or (5)(c) is not available to that person. 

7 (el JllothiAg iA this sc1bseetioA Subsection (6) a#ee-ts does not affect the liability under this part of 

8 a person who, by any act or omission, caused or contributed to the release or threatened release of a 

9 hazardous or deleterious substance that is the subject of the action relating to the facility. 

10 {7) A person has an exclusion and is not liable under this section if: 

11 (al the person generated or disposed of only household refuse, unless the person knew or 

12 reasonably should have known that the hazardous or deleterious substance was present in the refuse; 

13 (bl the person owns or operates real property where hazardous or deleterious substances have 

14 come to be located solely as a result of subsurface migration in an aquifer from a source or sources outside 

15 the person's property, provided that the following conditions are met: 

16 (i) the owner or operator did not cause, contribute to, or exacerbate the release or threatened 

17 release of any hazardous or deleterious substances through any act or omission. The failure to take 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

affirmative steps to mitigate or address contamination that has migrated from a source outside the owner's 

or operator's property does not, in the absence of exceptional circumstances, constitute an omission by 

the owner or operator. 

Iii) the person who caused, contributed to, or exacerbated the release or threatened release of any 

hazardous or deleterious substance is not and was not an agent or employee of the owner or operator and 

is not or was not in a direct or indirect contractual relationship with the owner or operator, unless the 

department provides a written determination that an existing or proposed contractual relationship is an 

insufficient basis to establish liability under this section; 

(iii) there is no other basis of liability under subsection I 11 for the owner or operator for the release 

or threatened release of a hazardous or deleterious substance; and 

(iv) the owner or operator cooperates with the department and all persons conducting 

department-approved remedial actions on the property, including granting access and complying with and 

implementing all required institutional controls; 
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(cl the person owns or occupies real property of 20 acres or less for residential purposes, provided 

2 that the following conditions are met: 

3 Iii the person did not cause, contribute to, or exacerbate the release or threatened release of any 

4 hazardous or deleterious substance through any act or omission; 

5 (iii the person uses or allows the use of the real property for residential purposes. This exclusion 

6 does not apply to any person who acquires or develops real property for commercial use or any use other 

7 than residential use. 

8 (iii) at the time the person purchased or occupied the real property, there were no visible indications 

9 of contamination on the surface of the real property; 

10 (iv) the person cooperates with the department and all persons conducting department-approved 

11 remedial actions on the property, including granting access and complying with and implementing all 

12 required institutional controls; and 

13 Iv) there is no other basis of liability under subsection ( 11 for the owner or occupier for the release 

14 or threatened release of a hazardous or deleterious substance. 

1 5 (81 A person is liable under this section if the department provides substantial credible evidence 

16 that the person fails to satisfy any element of each exclusion in subsections (7)(a) through (7)(cl. 

17 f++_(fil The liability of a fiduciary under the provisions of this part for a release or a threatened 

18 release of a hazardous or deleterious substance from a facility held in a fiduciary capacity may not exceed 

1 9 the assets held in the fiduciary capacity that are available to indemnify the fiduciary unless the fiduciary 

20 is liable under this part independent of the person's ownership or actions ta~en in a fiduciary capacity. 

21 fStilQl A person who holds indicia of ownership in a facility primarily to protect a security interest 

22 is not liable under subsections (1)(a) and (1)(b) for having participated in the management of a facility 

23 with.in the meaning of 75-10-701001-fhlJ..1.1llli because of any one or any combination of the following: 

24 (a) holding an interest in real or personal property when the interest is being held as security for 

25 payment or performance of an obligation, including but not limited to a mortgage, deed of trust, lien, 

26 security interest, assignment, pledge, or other right or encumbrance against real or personal property that 

27 is furnished by the owner to ensure repayment of a financial obligation; 

28 (bl requiring or conducting financial or environmental assessments of a facility or a portion of a 

29 facility, making financing conditional upon environmental compliance, or providing environmental 

30 information or reports; 
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(c) monitoring the operations conducted at a facility or providing access to a facility to the 

2 department or its agents or to remedial action contractors; 

3 (d) having the mere capacity or unexercised right to influence a facility's management of hazardous 

4 or deleterious substances; 

5 le) giving advice, information, guidance, or direction concerning the administrative and financial 

6 aspects, as opposed to day-to-day operational aspects, of a borrower's operations; 

7 (fl providing general information concerning federal, state, or local laws governing the 

8 transportation, storage, treatment, and disposal of hazardous or deleterious substances and concerning the 

9 hiring of remedial action contractors; 

10 (g) engaging in financial workouts, restructuring, or refinancing of a borrower's obligations; 

11 (h) collecting rent, maintaining utility services, securing a facility from unauthorized entry, or 

12 undertaking other activities to protect or preserve the value of the security interest in a facility; 

13 (ii extending or denying credit to a person owning or in lawful possession of a facility; 

14 (j) in an emergency, requiring or undertaking activities to prevent exposure of persons to hazardous 

15 or deleterious substances or to contain a release; 

16 (k) requiring or conducting remedial action in response to a release or threatened release if prior 

17 notice is given to the department and the department approves of the remedial action; or 

18 (I) taking title to a facility by foreclosure, provided that the holder of indicia of ownership, from the 

19 time the holder acquires title, undertakes to sell, re-lease property held pursuant to a lease financing 

20 transaction (whether by a new lease financing transaction or substitution of the lessee), or otherwise divest 

21 itself of the property in a reasonably expeditious manner, using whatever commercially reasonable means 

22 are relevant or appropriate with respect to the facility and taking all facts and circumstances into 

23 consideration a:id provided that the holder does not: 

24 (ii outbid or refuse a bid for fair consideration for the property or outbid or refuse a bid that would 

25 effectively compensate the holder for the amount secured by the facility; 

26 (ii) worsen the contamination at the facility; 

27 (iii) incur liability under subsection (1 )(cl or (1)(d) by arranging for disposal of or transporting 

28 hazardous or deleterious substances; or 

29 (iv) engage in conduct described in subsection~++ J..lll. 

30 f9l.J..lll The protection from liability provided in subsections ffi ifil and Wt 1.lQl is not available to 
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a fiduciary or to a person holding indicia of ownership primarily to protect a security interest if the fiduciary 

2 or person through affirmative conduct: 

3 (a) causes or contributes to a release of hazardous or deleterious substances from the facility; 

4 (b) allows others to cause or contribute to a release of hazardous or deleterious substances; or 

5 (cl in the case of a person holding indicia of ownership primarily to protect a security interest, 

6 actually participates in the management of a facility by: 

7 (il exercising decisionmaking control over environmental compliance; or 

8 (ii) exercising control at a level comparable to that of a manager of the enterprise with responsibility 

9 for day-to-day decisionmaking either with respect to environmental compliance or substantially all of the 

1 O operational, as opposed to financial or administrative, aspects of the facility." 

11 

1 2 

1 3 

Section 20. Section 75-10-719, MCA, is amended to read: 

'"75-10-719. Settlement -- bar to contribution liability. ( 1) A person who has resolved His that 

14 person's liability to the state arising under 75-10- 71 5 or section 107(a) ( 1) through (a) (4) of CERCLA, 42 

15 U.S.C. 9607(a)(1) through (a)(4), in an administrative or judicially approved settlement is not liable for 

16 claims for contribution regarding matters addressed in the settlement. The settlement does not discharge 

17 any of the other potentially liable persons unless its terms provide a discharge. The terms of the settlement 

18 may reduce the potential liability of the other potentially liable persons by the amount of the settlement. 

19 (2) If the state has obtained less than complete relief from a person who has resolved ms that 

20 person's liability to the state in an administrative or judicially approved settlement, the state may bring an 

21 action against any other person who has not resolved ms that person's liability. 

22 (3) A person who has resolved, in whole or in part, ms that person's liability to the state for the 

23 release or for remedial action costs in an administrative or judicially approved settlement may seek 

24 contribution from a person who is not party to a settlement referred to in subsection ( 1). 

25 (4) Whenever practicable and ,n the public interest, as determined by the director of the 

26 department, the department may, as promptly as possible, reach a final settlement with a potentially liable 

2 7 or liable person liaele under 75-10-715 in an administrative or civil action under 7 5-10- 711 if the settlement 

28 involves only a minor portion of the resf)ense remedial action costs at the facility concerned and, in the 

29 judgment of the department, taking into account the toxicity of the hazardous or deleterious substances 

30 involved and the person's contribution of hazardous or deleterious substances in relation to the total volume 
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of hazardous or deleterious substances at the facility, the conditions in ei-t-fH!f any of the following 

2 subsoetion subsections (4)(al Gf +4t+bt through (4)(d) are met: 

3 la) Both of the fellowing am minimal in cemriarisen ta ether hacardeus er deleterieus suastanees 

4 at tho fasilit~·: 

5 Ii) the affiount of the hazardous OF doloterieus substances oentributod by that riorsen to the faoility; 

6 Iii) the tmEic OF ether hazardeus effeots et the substanoes oontributed by that rieFsen ta the facility. 

7 the person is one whose liability is based solely on 75-10- 715 ( 1 )(c) or ( 1 )(d) and who presents substantial 

8 credible evidence that the person contributed less than 0.002 % of the total volume or less than 100 gallons 

9 or 200 pounds of materials containing hazardous or deleterious substances at a facility that received 

10 hazardous or deleterious substances from multiple contributors. The department may not require the 

11 payment of remedial action costs from this person. 

12 (b) (i) the person is one whose liability is based solely on 75-1O-715(1)(c) or (1)(d) and who 

13 presents substantial credible evidence that the person arranged for disposal or treatment of less than 5 % 

14 of the total quantity of solid waste or hazardous or deleterious substances disposed of at a facility that 

15 received solid waste or hazardous or deleterious substances from multiple contributors. 

16 (ii) For the purposes of subsection (5)(a) and this subsection (4)(b) only, the term "solid waste" 

17 means: 

18 (A) all putrescible and nonputrescible wastes, including garbage, rubbish, refuse, or ashes; 

19 (B) sludge from sewage treatment plants, water supply plants, or air pollution control facilities; 

20 (C) construction and demolition wastes; 

21 (D) dead animals, including offal; 

22 (E) discarded home and industrial appliances; and 

23 (Fl wood products or wood byproducts and inert materials. 

24 {hlj_gl Iii +He the person: 

25 (Al is the owner of the real property on or in which the facility is located; 

26 (Bl did not conduct or permit the generation, transportation, storage, treatment, or disposal of any 

27 hazardous or deleterious substance at the facility; and 

28 (Cl did not contribute to the release or threat of release of a hazardous or deleterious substance 

29 at the facility through any action or omission. 

30 (iii This subsection f4W,t .t1lk)_ does not apply if the person purchased the real property with actual 
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or constructive knowledge that the property was used for the generation, transportation, storage, 

2 treatment, or disposal of any hazaraouc or deleter. 1us substance. 

3 (d} the person presents substantial credible evidence that the person has a defense under 

4 7 5-1 o- 71 5 I 5 l. 

5 (5) When reaching a settleme.nt under subsection (4}(b). (4)(c), or (4)(d). the department may 

6 reauire the payment of remedial action costs not to exceed two times the person's reasonably proiected 

7 liability for remedial action costs as determined by the department. Except as provided in subsection (6), 

8 the settlement must contain a reservation of rights clause in the event that the department obtains new 

9 information showing that the settling person no longer qualifies for a settlement because: 

1 O (a} the solid waste or hazardous or deleterious substances contributed by the person was of a 

11 greater volume or toxicity than originally estimated; or 

12 (bl the settlement was reached under subsection (4)(c) and, after settlement, the department finds 

1 3 that the person had actual or constructive knowledge that the property was used for the generation, 

14 transportation, storage, treatment, or disposal of any hazardous or deleterious substance. 

15 (61 A person who agrees to a liability settlement may avoid the reservation of rights clause under 

16 subsection (51 by paying remedial action costs in the amount of four times the person's reasonably 

17 proiected liability for remedial action costs as determined by the department. 

18 (71 All funds received as a result of settlements under this section must be paid in the following 

19 order of priority: 

20 (al to the department as reimbursement for its remedial action costs at the facility; 

21 (bl to liable persons as reimbursement for remedial action costs at the facility. In the event of an 

22 allocation under [sections 26 through 36], the reimbursement must be in proportion to each liable person's 

23 share of liability as determined under the provisions of {section 34 or 35]; 

24 (cl the remainder, if any: 

25 (ii to the orphan share fund provided in [section 271 if the facility went through the allocation 

26 process provided in [sections 26 through 36]; or 

2 7 (iii to the fund provided in 75-1 0- 704 if the facility did not undergo the allocation process provided 

28 in [sections 26 through 36]. 

29 (8) Any person who enters into a settlement under this section may not be subiect to or assigned 

30 a share in the allocation process provided in {sections 26 through 36]. 
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~ifil As part of an administrative or judicially approved settlement agreement, the department may 

2 require the liable person to provide financial assurance, in an amount determined by the department, to 

3 ensure the long-term operation and maintenance of the remedial action site. The liable person shall provide 

4 the financial assurance by any one method or combination of methods satisfactory to the department, 

5 including but not limited to insurance, guarantee, performance or other surety bond, letter of credit, 

6 qualification as a self-insurer, or other demonstration of financial capability." 

7 

8 Section 21, Section 75-10-720, MCA, is amended to read: 

9 "75-10-720. Condemnation -- creation of state lien, 11) Whenever the department determines that 

10 property upon which a release or threatened release of a hazardous or deleterious substance has occurred 

11 may present an imminent and substantial endangerment to the public health, safety, or welfare or the 

12 environment, the department may condemn the property for public use to mitigate the threat. The taking 

13 of the property must be conducted in accordance with the procedure set forth in Title 70, chapter 30, parts 

14 through 3. 

15 12) All costs, penalties, and natural resource damages for which a person has been judicially 

16 determined to be liable to the state pursuant to 75-10-715 constitute a lien in favor of the state upon all 

17 property and rights to the property that belong to the person. 

18 131 The lien imposed by this section arises at the time notice incorporating a description of the 

19 property subject to the remedial action and an identification of the amount of costs, penalties, and natural 

20 resource damages is ooly filed with the clerk and recorder of the county in which the real property is 

21 located. A copy of the notice must be served by certified mail upon the liable person. 

22 14) The costs, penalties, and natural resource damages constituting the lien may be recovered in 

23 an action in the district court for the district in which the property is located or in which the remedial action 

24 is occurring or has occurred. This section does not affect the right of the state to bring an action against 

25 a person to recover all costs, penalties, and natural resource damages for which that person is liable under 

26 this part or any other provision of state or federal law. 

27 (5) The lien must continue until the liability for the costs and damages incurred as a result of the 

28 release of a hazardous or deleterious substance is satisfied. 

29 (6) If the department expends money from the fund for orphan share remedial action costs at a 

30 facility or for a facility at which a reimbursed orphan share exists, the state has a lien upon the facility for 
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the unrecovered costs. The lien: 

2 (al may not exceed the increase in fair market value of the property attributable to the unfunded 

3 portion of the remedial action at the time of a subsequent sale or other disposition of the property; 

4 (bl arises at the time costs are first incurred by the department with respect to a remedial action 

5 at the facility; 

6 (cl must be filed according to subsection (3); and 

7 id) continues until the earlier of satisfaction of the lien or recovery of all remedial action costs 

8 incurred at the facility. 

9 (7) Payment of any liens under this section must be deposited in one of the two accounts from 

10 which the remedial action costs originated, including the fund established in 75 10-704 or the orphan share 

11 fund established in (section 27]." 

12 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 22. Section 75-10-724, MCA, is amended to read: 

"75-10-724. liability a1111ortioAmeAt aAd eoAtributioA Private right of action. µ+ Any person who 

receives notice under 75-1 0- 711, who is held jointly and severally liable under 75-10-71 5, or who initiates 

a voluntary cleanup under the provisions of 75-10- 730 through 75-10- 738 may bring a private right of . 
action, including a claim for contribution or declaratory relief, against any other person who is liable or 

potentially liable under 75-10-715 for the recovery of remedial action costs. In resolving contribution claims, 

the court shall allocate remedial action costs among the liable persons based on the factors set out in 

/section 34]. has tho right at trial to have the trier of faet apportion liability among the parties as provided 

in this seetion. The burden is en each liable person to show how his liability should be apportioned. In 

apportioning the liability of any person under this section, the trier offact shall consider the follo·Ning: 

la) the 0JHont to whioh the person's eentribution to tho release of a hazardous or deleterious 

substance sari be distinguished; 

lb) the amount of hazardous er deleterious substanee involved; 

lei the degree of toHieit'p' of the hazardous or deleterious substance irwolved: 

Id) the degree of involveA'lent of and eare □ Jwreised by the person in manufacturing, treating, 

transporting, er disposing of the hazardous or deleterious substanee; 

lei the degree of eoeperation by tho person with federal, state, or local officials to pre·,ent any 

harm to the publie health, safet>,<, er welfare e· the environA'lent; and 
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HI lrnewleEl§e by the 13ersen ef the ha2arseus nature of the substanee. 

2 12) If a 13erson is helEi jaintly anEi severally liable unEier 7e 10 71 e and establishes a preport,onate 

3 share of the ag§regate liabilit~·, the 13ers0n has the r1§ht of eontrisution froffl any athor liable 13erson. If for 

4 any reason all or 13art of tho eontribution froffl a person liaelo fer eontribution eannat he aetained, each el 

5 the other 13ersons against whaffl reea\ler~· is allawed is liable te eontribute a 13rop0rtional part of the unpaid 

6 partion of the noneontrieutin§ porsan's share and Fflay ostain juEi§FT1ent in a 13ending er suesequent act,on 

7 for eontrisution frorn the none0ntrie1cJting persan." 

8 

9 Section 23. Section 82-4-141, MCA, is amended to read: 

10 "82-4-141. Violation -- penalty. (1) A person or operator who violates any of the provisions of this 

11 part or rules or orders adopted under this part shall pay a civil penalty of not less than $100 or more than 

12 $1,000 for the violation and an additional civil penalty of not less than $100 or more than $1,000 for each 

13 day during which a violation continues and may be enjoined from continuing Stl€f1 the violations as provided 

14 in this section. These penalties &Rall must be recoverable in any action brought in the name of the state of 

15 Montana by the attorney general in the district court of the first judicial district of this state in and for the 

16 county of Lewis and Clark or in the district court having jurisdiction of the defendant. 

17 (21 The attorney general shall, upon the request of the director, sue for the recovery of the 

18 penalties provided for in this section and bring an action for a restraining order, temporary or permanent 

19 injunction against an operator or other person violating or threatening to violate an order adopted under this 

20 part. 

21 (3) A person who willfully violates any of the provisions of this part or any determination or order 

22 adopted under this part~ that has become final is guilty of a misdemeanor and shall be fined not less 

23 than $500 and not more than $5,000. Each day on which a violation occurs constitutes a separate offense. 

24 (4) Civil penalties collected under this section must be deposited in the orphan share account in 

25 the state special revenue fund." 

26 

27 

28 

29 

30 

Section 24. Section 82-4-241, MCA, is amended to read: 

"82-4-241. Receipts paid into general fund. ill Except fer Bond forfeitlclre mone•rs as provided in 

subsection /2), all fees, penalties, and other maneys money available or paid to the department under the 

provisions of this part Sf1-all must be placed in the state treasury and credited to the general fund. 
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(21 Civil penalties paid to the department under 82-4-254 must be placed in the orphan share 

2 

3 

account in the state special revenue fund." 

4 NEW SECTION. Section 25. Citizens suit. 111 Any person may commence a civil action to compel 

5 compliance with [sections 26 through 36] by any liable or potentially liable person under 75-10-715 alleged 

6 to be in violation of a rule, notice letter, order, or department-approved remedial action required pursuant 

7 to a notice letter or order under this chapter. 

8 12) At least 60 days before commencing the action, the person shall give notice of intent to sue 

g to all liable or potentially liable persons under 75-10- 715 who are contemplated to be defendants in the 

10 proposed action. 

11 131 An action may not be commenced under subsection I 1) if the liable or potentially liable person 

12 is diligently coming into compliance with the rule, notice letter, order, or department-approved remedial 

13 action plan or if the department has commenced and is diligently prosecuting an action to require 

14 compliance with the rule, notice letter, order, or department-approved remedial action plan, 

15 

16 NEW SECTION. Section 26. Short title. [Sections 26 through 361 may be cited as the "Controlled 

17 Allocation of Liability Act", 

18 

19 NEW SECTION. Section 27. Orphan share state special revenue account -- reimbursement of 

20 claims -- payment of department costs. 11) There is an orphan share account in the state special revenue 

21 fund established in 17-2-102 that is to be administered by the department. Money in the account is 

22 available to the department by appropriation and must be used to reimburse remedial action costs claimed 

23 pursuant to [sections 26 through 36] and to pay costs incurred by the department in defending the orphan 

24 share. 

25 121 There must be deposited in the orphan share account: 

26 lal money allocated from the metalliferous mines license tax pursuant to 15-37-117; 

27 lb! money in excess of $250,000 per year collected by the department as provided in [section 2 

28 of House Bill No. 2841 establishing an environmental rehabilitation and prevention account; 

29 {cl all penalties assessed pursuant to [section 34112)]; 

30 (di funds received from the interest income of the resource indemnity trust fund pursuant to 
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15-38-202; 

2 le) funds allocated from the resource indemnity and ground water assessment tax proceeds 

3 provided for in 1 5-38-1 06; 

4 (fl unencumbered funds remaining in the abandoned mines state special revenue account provided 

5 in section 19, Chapter 584, Laws of 1995, as of [the termination date of section 19, Chapter 584, Laws 

6 of 1995, as may be amended]; 

7 (g) interest income on the account; 

8 (h) funds received from settlements pursuant to 75-10-719(7); 

9 (1) funds received from reimbursement of the department's orphan share defense costs pursuant 

10 to subsection (6); 

11 Iii fine and penalty money received pursuant to 75-2-412, 75-2-413, 75-2-427, 75-3-407, 

12 75-5-634, 75-6-109, 75-6-114, 75-10-417, 75-10-418, 75-10-423, 75-10-424, 75-10-542, 82-4-141, and 

13 82-4-241; and 

14 (kl unclaimed or excess reclamation bond money received pursuant to 82-4-141 and 82-4-241. 

15 (31 If the orphan share fund contains sufficient money, valid claims must be reimbursed 

16 subsequently in the order in which they were received by the department. If the orphan share fund does 

17 not contain sufficient money to reimburse claims for completed remedial actions, a reimbursement may not 

18 be made and the orphan share fund, the department, and the state are not liable for making any 

19 reimbursement for the costs. The department and the state are not liable for any penalties if the orphan 

20 share fund does not contain sufficient money to reimburse claims, and interest may not accrue on 

21 outstanding claims. 

22 (41 Except as provided in subsection (8), claims may not be submitted and remedial action costs 

23 may not be reimbursed from the orphan share fund until all remedial actions, except for operation and 

24 maintenance, are completed at a facility. 

25 (5) Reimbursement from the orphan share fund must be limited to actual documented remedial 

26 action costs incurred after the date of petition provided in [section 29]. Reimbursement may not be made 

27 for attorney fees, legal costs, or operation and maintenance costs. 

28 (6) (a) The department's costs incurred in defending the orphan share must be paid by the persons 

29 participating in the allocation under [sections 26 through 36] in proportion to their allocated shares. The 

30 orphan share fund is responsible for a portion of the department's costs incurred in defending the orphan 
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share in proportion to the orphan share's allocated share, as follows: 

2 (ii If sufficient funds are available in the orphan share fund, the orphan share fund must pay the 

3 department's costs incurred in defending the orphan share in proportion to the share of liability allocated 

4 to the orphan share. 

5 (ii) 11 sufficient funds are not available in the orphan share fund, persons part',cipating in the 

6 allocation under [sections 26 through 36] shall pay all the orphan share's allocated share of the 

7 department's costs incurred in defending the orphan share in proportion to each person's allocated share 

8 of liability. 

9 llil A person who pays the orphan share's proportional share of costs has a claim against the 

10 orphan share fund and must be reimbursed as provided in subsection (3). 

11 171 If any money remains in the orphan share fund after [the termination date of this section] and 

12 after outstanding claims are paid, the money must be deposited in the general fund. 

13 (8) If the lead liable person under [section 30] presents evidence to the department that the person 

14 cannot complete the remedial actions without partial reimbursement and that a delay in reimbursement will 

15 cause undue financial hardship on the person, the department may allow the submission of claims and may 

16 reimburse the claims prior to the completion of all remedial actions. A person is not eligible for early 

1 7 reimbursement unless the person is in substantial compliance with all department-approved remedial action 

18 plans. 

19 191 A person participating in the allocation process who received funds under the mixed funding 

20 pilot program provided for in sections 14 through 20, Chapter 584, Laws of 1995, may not claim or receive 

21 reimbursement from the orphan share fund for the amount of funds received under the mixed funding pilot 

22 program that are later attributed to the orphan share under the allocation process. 

23 

24 NEW SECTION. Section 28. Eligibility --statute of limitations. (1 I Except for a facility that is listed 

25 on the national priorities list pursuant to the federal Comprehensive Environmental Response, 

26 Compensation, and Liability Act of 1980, 42 U.S.C. 9601, et seq., a facility listed on the priority list 

27 established pursuant to 75-10-702 is eligible for the allocation process under [sections 26 through 36). 

28 (2) Only liability for remedial action costs is eligible for allocation and reimbursement from the 

29 orphan share fund. Allocation of liability and reimbursement of costs for natural resource damages is not 

30 permitted under [sections 26 through 361. 
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131 Remedial action costs incurred prior to the date of the potentially liable person's written petition 

2 to the department as provided in [section 29] are not eligible for reimbursement from the orphan share fund. 

3 14) Only one allocation will be allowed for each facility unless: 

4 (a) the department determines that an additional allocation is appropriate due to: 

5 (i) the existence of more than one discrete unit of contpmination at the facility; 

6 (ii) the discovery of new releases after remedial actions at the facility are complete; or 

7 (iii) other factors the department determines appropriate. 

8 lb) all the liable or potentially liable persons under 75-10-715 agree in writing that an orphan share 

9 does not exist for the proposed allocation and either of the conditions in subsection (4)(al(i) or (41(a)(ii) is 

10 met. 

11 (5 I A liable or potentially liable person under 75-10-715 may not file a cost recovery or contribution 

12 action against any person participating in the allocation process provided for in [sections 26 through 36] 

13 until the allocation process is complete. The statute of limitations on the filing of cost recovery or 

14 contribution actions is tolled from the first date of a petition for allocation on a facilitv until 30 days after 

15 the submittal of the allocation report provided for in [section 34], or until 30 days following the expiration 

16 of the time period for appeal or the final decision on appeal. 

1 7 

18 NEW SECTION. Section 29. Allocation of liability -- process initiation. 11) For a facility at which 

19 the department has initiated a remedial action under 75-10- 711 through the issuance of a notice letter prior 

20 to [the effective date of this section], any person determined to be potentially liable under 75-10-715 may 

21 petition the department in writing to initiate the allocation process. The right to participate 111 the allocation 

22 process is waived if the written petition is not provided to the department prior to the completion of 

23 remedial actions, except for operation and maintenance, at the facility. 

24 (2) For a facility at which the department has not initiated a remedial action through the issuance 

25 of a notice letter under 75-10-711, any person potentially liable under 75-10-715 who has received 

26 approval of a voluntary cleanup plan under 75-10-730 through 75-10-738 may petition the department in 

27 writing to initiate the allocation process. The right to participate in the allocation process is waived if the 

28 written petition is not provided to the department prior to the completion of remedial actions, except for 

29 operation and maintenance, at the facility. 

30 131 For a facility at which the department initiates a remedial action through the issuance of a 
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notice letter under 75- 10-711 after [the effective date of this section], any person potentially liable under 

2 75-10-715 may petition the department in writing within 60 days of the date of the notice letter to initiate 

3 the allocation process. Any potentially liable person under 75-10-715 who does not provide a written 

4 petition to the department within this timeframe waives the right to participate in the allocation process and 

5 remains liable as provided in 75-1 0- 71 5. The notice letter sent by the department must advise that a failure 

6 to petition the department for allocation as provided in this subsection will result in a waiver of the right 

7 to participate ·1n the allocation process. 

8 14) The allocation process may be initiated and may proceed upon written petition of one or more 

9 potentially liable persons. 

1 O (51 Prior to the initiation of discovery as provided in [section 31 I, all persons who participate in the 

11 allocation process shall agree in writing that the allocator's decision is binding, subject only to the 

12 provisions of [section 34(9)) and the appeal provisions of [section 35]. 

13 (61 All liable or potentially liable persons under 75-10- 715 who do not participate in the allocation 

14 process under [sections 26 through 36] remain liable as provided in 75-10-715. 

15 171 Upon receipt of a written petition under subsections ( 1 I or (2) or when initiating actions at a 

16 fac'ility without a prior notice letter under subsection 13), the department shall: 

17 (al conduct a good faith investigation and may use its authority in 75-10-707 to identify persons 

18 who may be liable under 75-10-715; and 

19 (bl issue notice letters to the persons it identifies as potentially liable under 75-10-715. 

20 (81 A person who receives a notice letter may, within 60 days from the date of the notice letter, 

21 petition the department in writing to participate in an allocation process and provide the department with 

22 the identity of other potentially liable persons under 75-10-715 who were not noticed by the department. 

23 When identifying additional potentially liable persons, the noticed person shall provide to the department 

24 a statement and credible evidence showing that there is a basis 1n law and fact to determine that the 

25 identified person ·1s potentially liable under 75-10-715. 

26 191 Within 30 days of receipt of the information provided for in subsection 181, the department may 

27 issue a notice letter to an identified person whom the department determines is a potentially liable person 

28 under 75-10-71 5. If the department does not ·1ssue a notice letter to an identified person, the department 

29 shall issue the person a nomination letter indicating that the person has been identified as potentially liable 

30 under 75-10-715. The nomination letter must state that the person has the right to participate in the 
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allocation process and that if the person does not participate and is found liable, the person remains subject 

2 to liability as provided in 75-10-715. If the newly noticed or nominated person chooses to participate in 

3 the allocation process, the person shall provide a written petition of the person's intent to participate in the 

4 allocation process to the department within 30 days of the date of the notice or nomination letter. A failure 

5 to petition the department for allocation as provided in this subsection results in a waiver of the right to 

6 participate in the allocation process. 

7 (101 If a person nominated under subsection (91 cannot be readily located, the department shall. 

8 within 30 days of receipt of the information provided for in subsection (8), publish one notice of the 

9 person's nomination, along with the information contained in a nomination letter under subsection (9), in 

1 O a newspaper of general circulation in the county where all or a portion of the facility is located. The notice 

11 must state that the person has 30 days from the date of the notice to petition the department, in writing, 

12 to participate in the allocation process. A failure to petition the department for allocation as provided in 

13 this subsection results in a waiver of the right to participate in the allocation process. 

14 ( 11) If one or more potentially liable persons petition in writing for an allocation process under 

15 subsection (1 ), (2), or (3) and the department determines that the facility has a potential orphan share, the 

16 department shall: 

17 (al publish a notice and brief description of the facility in a newspaper of general circulation in the 

18 area affected and provide at least 30 days for submission of public comment on the identification of 

19 potentially liable persons under 75-10-71 5; and 

20 (bl notify interested persons and the county commissioners of the county where the facility is 

21 located and provide at least 30 days for submission of comments on the identification of potentially liable 

22 persons under 75-10-715. 

23 (121 If a nominated person participates in the allocation and the person is assigned a zero share of 

24 liability by the allocator, that person's reasonable costs of participating in the allocation, including attorney 

25 fees, must be borne by the person who proposed the addition of the nominated person to the allocation. 

26 I 13) If the department anticipates that a facility may have an orphan share, the department shall 

27 represent the orphan share in the allocation process. If the state is a potentially liable person under 

28 75-10-715, an agency or entity other than the department shall represeI, the state in the allocation 

29 process. 

30 1141 Except as provided in subsection 1151, whenever the department is involved in allocation 
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processes on five facilities, other allocation processes may be stayed before the discovery stage provided 

2 in [section 31]. Upon completion of an allocation provided in [section 34 or 35], execution of a stipulated 

3 agreement under [section 341, or a default to liability as provided in 75-10-715 for one of the five facilities, 

4 the department shall notify the potentially liable persons for the facility on the waiting list that has the 

5 earliest date of written petition. Discovery under [section 31] must begin within 10 days of department 

6 notification. 

7 ( 15) A stay on the allocation process may not occur under subsection ( 14) if all persons 

8 participating in the allocation process agree in writing that there is no orphan share and that the state is 

9 not a potentially liable person under 75-10-715. The agreement is binding upon all noticed or nominated 

10 persons. 

11 (16) If, after initiating the process, a potentially liable person elects to discontinue participation in 

1 2 the process, the person remains subject to liability as provided in 75-10-715. 

13 

14 NEW SECTION. Section 30. Emergency actions -- remedial action requirements -- designation of 

1 5 lead person -- enforcement. I 1) If the department determines that immediate response to an imminent 

16 threat to public health, safety, or welfare or the environment is necessary to avoid substantial injury or 

17 damage to persons, property, or resources, the department may require any potentially liable person to take 

18 remedial actions without the prior written notice required by 75-10-71113). The department has 30 days 

19 to comply with the notification requirements provided in 75-10-711 (3) and [section 29] when requiring 

20 emergency remedial actions. 

21 121 Within 30 days of the issuance of the notice letters, the noticed persons shall designate a lead 

22 person who shall conduct remedial actions at the facility. Upon request of the noticed persons and for 

23 good cause shown, the department may grant a 30-day extension of time to identify the lead person. 

24 (3) If the department determines that the identified lead person is financially or otherwise incapable 

25 of completing remedial actions required by the department, the department shall notify all noticed persons 

26 of this determination in writing and request that another lead person be designated within 15 days. 

27 141 The designated lead person shall undertake all remedial actions required by the department. 

28 15) If the noticed persons do not designate an approved lead person within the timeframes provided 

29 under subsection 12) or (3), the department shall designate a lead person to undertake required remedial 

30 actions. 
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1 (6) If the department finds that the lead person has not complied with the requirements of a notice 

2 letter, order, stipulated agreement, or any department-approved remedial action plan, the department shall 

· 3 notify all potentially liable persons of the noncompliance. 

4 (71 If the noncompliance continues for 30 days after the date of the notice provided in subsection 

5 (61, the potentially liable persons have not demonstrated that the noncompliance is due to good cause, and 

6 the facility is a maximum or high-priority facility on the department's priority list established pursuant to 

7 75-10-702, the department shall take one or more of the following actions: 

8 la) issue a unilateral order requiring the potentially liable persons to comply with the requirements 

9 of the notice letter, order, stipulated agreement, or department-approved remedial action plan; 

10 (b) file a civil action as provided in 75-10-711; 

11 (cl conduct the required remedial actions and seek cost recovery and penalties as provided 1n 

12 75-10-711; 

13 (d) file a cost recovery action as provided in 75-10-722; or 

14 (e) void approval of the voluntary cleanup plan as provided in 75-10-736. 

15 (81 If the noncompliance continues for 30 days after the date of the notice provided in subsection 

16 (6), the potentially liable persons have not demonstrated that the noncompliance is due to good cause, and 

17 the facility is not a maximum or high-priority facility on the department's priority list, the department may 

18 take one or more of the actions provided for in subsection (71. 

19 (9) For purposes of subsections (7), (8), and (10), "good cause" means factors beyond a person's 

20 control that include severe weather conditions, third-party interference, an act of God, or an act of war. 

21 Before a person may claim good cause due to third-party interference, the persc shall show that the 

22 person used reasonable efforts to obtain cooperation or compliance from the third party. 

23 ( 1 0) If the lead person fails to comply with the requirements of a notice letter, order, stipulated 

24 agreement, or other department-approved remedial action plan, the facility and all noticed persons remain 

25 subJect to liability as provided in 75-10-715 unless another person assumes the lead role in implementing 

26 the cleanup plan or the lead person can establish that the noncompliance is due to good cause. 

27 

28 NEW SECTION. Section 31. Discovery. (1 I Each person participating in the allocation process for 

29 a facility may conduct discovery for a period of not more than 90 days from the date of the last notice or 

30 nomination letter. Discovery requests by each person participating in the allocation process, including the 
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orphan share representative, are limited to the following unless otherwise agreed to by all persons 

2 participating in the allocation, including the orphan share representative: 

3 {a) 5 1-day oral depositions not to exceed 8 hours each; 

4 {bl 25 written interrogatories, including subparts; 

5 {cl 50 requests for admission; and 

6 {di 50 requests for production of documents. 

7 (21 The persons participating in the allocation process may extend the discovery period for up to 

8 30 days ·,t all persons agree to the extension in writing 

9 (31 Any participating person who is not responsive to discovery requests or who does not 

10 participate in the subsequent allocation proceeding and is allocated a share of liability remains subject to 

11 liability as provided in 75-10- 715. 

12 

13 NEW SECTION. Section 32. Preallocation negotiations. (1) After discovery pursuant to [section 

14 31] closes, all persons participating in the allocation process shall conduct good faith settlement 

15 negotiations for a period of 30 days. 

16 (2) The participating potentially liable persons may use an impartial mediator when conducting 

17 settlement negotiations. 

18 131 If a settlement is reached under subsection 11 ), the persons shall execute a stipulated 

1 9 agreement as provided in [section 34 I. 

20 (4) If a stipulated agreement is not executed as provided in [section 341, the persons shall select 

21 an allocator as provided in !section 33]. 

22 

23 NEW SECTION. Section 33. Allocator selection -- payment of fees. { 1) If the preallocation 

24 negotiations pursuant to [section 32] fail to produce a stipulated agreement within the timeframe provided 

25 ,n [section 321, the participating persons shall select an allocator within 30 days after the preallocation 

26 negotiations end. All participating persons shall agree on the selected allocator. 

27 (21 Before selection or appointment as an allocator, a person shall disclose all conflicts of interest, 

28 including whether the allocator 1s or has been a relative, attorney, agent, employee, creditor, or contractor 

29 of, or in any manner is or has been interested financially or personally with, any person involved in the 

30 allocation. 
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(31 If the participating persons are unable to agree on an allocator within the required 30 days, one 

2 or more of the participating persons shall apply for judicial resolution, within 10 days, to the district court 

3 in the county where the release occurred or where any potentially liable person under 75-10-715 resides 

4 or has a principal place of business or in the district court of the first judicial district. If an application to 

5 the district court is not made within 10 days, all persons remain subject to liability as provided in 75 10- 715 

6 and the allocation process ends. 

7 141 Upon selection or appointment of the allocator, the lead person shall advance, if required by 

8 the allocator, up to $5,000 toward the allocator's expenses. Any expenses accrued by the allocator for 

9 legal or technical expertise must be approved in advance by all the participating persons. The allocator's 

1 O fees and reasonable expenses must be divided among the participating liable persons, except the orphan 

11 share, in proportion to their allocated shares. The orphan share fund established in [section 271 is not 

12 responsible for any portion of the allocator's fees and expenses. 

13 

14 NEW SECTION. Section 34. Allocating liability. ( 1) Upon selection or appointment, the allocator 

15 shall establish the process and schedule for determining the allocation, including the length and scope of 

16 any documents to be presented. 

17 12) The participating persons shall submit to the allocator and to each other a statement of position 

18 and exhibits of a factual nature. Each person's statement must identify the factors listed in subsection 15) 

19 that the person believes are relevant to allocation of liability for the facility. 

20 (3) The allocator may convene the participating persons as the allocator believes necessary to 

21 clarify the facts and may pose additional questions, interview any person or the person's representative, 

22 and impose presumptions concerning missing information. The allocator may seek department assistance 

23 with information gathering pursuant to 75-10-707. 

24 (4) The allocator may not engage in ex parte communications with any person or the person's 

25 representative. 

26 15) The allocator shall allocate each participating and nonparticipating person's share of liability 

27 based only on information presented or collected during the allocation process and, taking into account 

28 facility characteristics, shall apportion liability on a percentage basis according to the following factors: 

29 (a) the extent to which the person caused the release of the hazardous or deleterious substance; 

30 (bl the extent to which the person's contribution to the release of a hazardous or deleterious 
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substance can be distinguished; 

2 (cl the amount or volume of hazardous or deleterious substance and the amount contributed by the 

3 person; 

4 (di the relative hazard of the hazardous or deleterious substance contributed by the person. 

5 including volatility, carcinogenicity, mobility, persistence, reactivity, and toxicity; 

6 (el the degree of past and present cooperation by the person with the government to prevent harm 

7 to the public health, safety, or welfare and the environment, including participation in remedial actions 

8 occurring concurrently with the allocation process and compliance and cooperation with discovery pursuant 

9 to [section 31]; 

1 O (fl what the person knew or should have known of: 

11 (ii the hazardous nature of the substance, the risk associated with that substance, and proper 

12 waste disposal practices; 

13 (iii the circumstances of the property acquisition, including the documented price paid and discounts 

14 granted; and 

15 (iii) the person's knowledge of or acquiescence to waste generation, storage, handling, treatment, 

16 or disposal; 

1 7 (g) the length of time of ownership, operation, generation, or transportation; 

18 (hi any violations of or noncompliance with health and environmental regulations, including permit 

19 violations or violations relating to public notification; 

20 (ii the degree to which a person providing publicly owned landfill or sewer and water systems had 

21 or has a reasonable ability to control disposed materials and the person's degree of care in maintaining 

22 those services; 

23 (j) the person's financial or economic benefit from: 

24 (ii ownership or operation of the facility; 

25 (iii the generation, transportation, or disposal of the hazardous or deleterious substance; and 

26 (iii) cleanup of the facility; 

27 (kl whether the person exercised due diligence in generating, transporting, or disposing of 

28 hazardous or deleterious substances and the person's control over those activities; and 

29 (II other equitable factors that are appropriate. 

30 (61 Within 60 days of selection or appointment, the allocator shall submit to the department and 
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all noticed and nominated persons a written allocation report that allocates each person's share of liability 

2 and that documents the rationale for the percentage of liability allocated to each person. 

3 (7) The allocator or the participating persons may extend the allocation proceeding by up to 30 

4 days if agreed to by the allocator and all the participating persons. 

5 181 Within 30 days of the date of the allocation report, the persons who participated in the 

6 allocation and who were allocated a share of liability, except for the orphan share, shall prepare and sign 

7 a stipulated agreement that contains: 

8 (al the percentage share of liability for each person as determined by the allocator; 

9 (bl procedures for paying for the orphan share prior to reimbursement from the orphan share fund; 

10 (c) a waiver of contribution rights against all persons who are potentially liable for the remedial 

11 action as well as a waiver of any rights to challenge any settlement that the department enters into with 

12 any other potentially liable person; 

13 Id) covenants not to sue and provisions regarding performance or adequate assurance of 

14 performance of remedial actions; 

15 (el how remedial actions will be conducted; 

16 '(f) a penalty provision in accordance with subsection (12); 

17 lg) acknowledgment of contribution protection, consistent with 75-10- 719( 1), regarding matters 

18 addressed in the settlement; and 

19 (hi provisions detailing how the persons signing the stipulated agreement should receive 

20 reimbursement from the orphan share fund for any remedial action costs incurred by the persons in excess 

21 of their allocated share. 

22 191 If the department determines that the stipulated agreement does not satisfy the requirements 

23 of subsection 18), the liable persons who participated in the allocation remain subject to liability as provided 

24 in 75-10·715. 

25 I 10) A person who did not participate in the allocation but who was assigned a share of liability 

26 may sign the stipulated agreement prepared according to subsection (8). 

27 !11) Any liable person allocated a share of liability who does not sign the stipulated agreement 

28 remains subject to liability as provided in 75·10·715. 

29 (12) Any liable person who signs the stipulated agreement and fails to comply with the terms of 

30 the stipulated agreement shall pay, in addition to the person's share of remedial action costs, a penalty of 
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two times the amount of the person's allocated share of liability. Any funds received must be applied to 

2 the facility's orphan share and any funds in excess of the facility's orphan share amount must be deposited 

3 in the orphan share fund established under [section 27]. 

4 ( 13) If a liable person becomes bankrupt or defunct after the stipulated agreement is signed and 

5 before remedial actions are complete at the facility, that person's share of liability becomes an orphan 

6 share. 

7 

8 NEW SECTION. Section 35. Appeal of allocator's decision. ( 1) A person may appeal the 

9 allocator's decision to district court within 30 days of the date of the allocation report. Venue lies in the 

10 county where the release occurred or where the liable person resides or has a principal place of business 

11 or in the first judicial district. 

12 (2) The allocator's decision must be upheld unless the person appealing the decision demonstrates 

13 that the decision was: 

14 (al made upon unlawful procedure; 

15 (b) affected by other error of law; 

16 (cl clearly erroneous in view of the reliable, probative, and substantial evidence on the whole 

17 record; or 

18 (d) arbitrary and capricious or characterized by abuse of discretion or clearly unwarranted exercise 

19 of discretion or was fraudulent. 

20 (31 If the appeal is successful, the district court shall allocate the liability of the potentially liable 

21 persons using the factors outlined in [section 34]. 

22 (41 After decision on the appeal, all liable persons shall submit a stipulated agreement as provided 

23 in [section 341 to the department based on the court order. 

24 

25 NEW SECTION. Section 36. Effect of termination on allocations. (1) Persons participating in the 

26 allocation process may complete the allocation process for the facility at issue and claim reimbursement 

27 from the orphan share fund provided that the discovery process under [section 31] had been initiated by 

28 [the termination date of sections 26 through 36]. 

29 (2) If discovery, as provided in [section 31], has not commenced by [the termination date of 

30 sections 26 through 36], the facility and its potentially liable persons under 75-10-715 are not eligible to 
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participate in the allocation process under [sections 26 through 361 and remain subject to liability as 

2 provided in 75-10-715. 

3 

4 Section 37. Section 16, Chapter 584, Laws of 1995, is amended to read: 

5 "Section 16. Criteria. (11 the pilot program AlUSt eoRsist consists of remediation of the Joslyn 

6 street tailings facility, the Corbin flats facility, and the block P mill facility three sites froAl tho de13artment 

7 of state laRds' abandoned harEl reek mine priority list. The throe sites must be selected froAl the top ten 

8 priority sites OR that list as of April 1, 1990. 

9 (2) Any site remediated under this pilot program must meet the following criteria: 

10 (al The owner of the property has, prior to May 22, 1989, purchased or entered into a lease 

11 purchase agreement or an option to purchase property where the facility is located. 

12 lb) The applicant has submitted a voluntary cleanup plan in accordance with the provisions of 

13 [sections 7 and 8]. 

14 (cl The department has accepted and approved the application for a voluntary cleanup plan in 

15 accordance with the provisions of [sections 6 through 1 OJ by June 30, 1997. 

16 (3) The department and the applicant shall negotiate an apportionment of the applicant's liability 

1 7 pursuant to [section 17]. The department, as a trier of fact, shall make the final determination of the 

18 applicant's apportioned liability. If the applicant disagrees with the department's determination 0f the 

19 applicant's proportionate share of liability, the applicant may appeal the department's decision in 

20 accordance with the requirements of [section 6(4)]. 

21 (4) It A10re than three a13plieants submit •,·oluntar;• eleanup plans fer the highest wiority sites on 

22 the Elepartment sf state lands' ai3andonoEl harEl roell A'tino priority list anEl the department approves more 

23 than throe plans, tho department shall select three plans to incorperate into the pilot program on a priorit',' 

24 basis as determined bv the date of sutimittal of a eamplote application." 

25 

26 Section 38. Section 18, Chapter 584, Laws of 1995, is amended to read: 

27 "Section 18. Claims for and limitations on reimbursement. ( 1 I After completion of the voluntary 

28 cleanup plan approved by the department, the applicant may apply to and must, in accordance with this 

29 section, receive reimbursement from the abandoned mines state special revenue account. Reimbursement 

30 must be subject to the following requirements and limitations: 
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(al The applicant shall complete remediation prior to making a claim for reimbursement. 

2 (bl The reimbursement may not exceed 90% of eligible costs up to a maximum of $300,000 per 

3 facility. 

4 (cl The claim for reimbursement may not include legal fees or department costs incurred in the 

5 oversight of the voluntary cleanup plan. 

6 (21 For purposes of this section, "eligible costs" means costs in excess of an applicant's 

7 proportionate share of total costs incurred in the remediation of the site during the 1996-97 biennium and 

8 the 1998-99 biennium. 

9 (31 If costs are reimbursed out of the abandoned mines state special revenue account, nothing in 

1 O [sections 14 through 20] prohibits the department from pursuing an action against other potentially liable 

11 parties to recover those costs. 

12 (41 If the abandoned mines state special revenue account does not contain sufficient money to pay 

1 3 received claims for reimbursement, the abandoned mines state special revenue account and the department 

14 are not liable for making any reimbursement at that time. All claims are subject to appropriations to the 

15 abandoned mines state special revenue account." 

16 

17 

18 

1 9 

20 

Section 39. Section 27, Chapter 584, Laws of 1995, is amended to read: 

"Section 27. Termination. (1 l (Sections 4 through 12] terminate January 1, 2001. 

(21 !Sections 14 through 21) terminate June 30, +99-11999." 

21 NEW SECTION. Section 40. Codification instruction. (Sections 25 through 36] are intended to 

22 be codified as an integral part of Title 75, chapter 10, part 7, and the provisions of Title 75, chapter 10, 

23 part 7, apply to (sections 25 through 36). 

24 

25 NEW SECTION. Section 41. Coordination instructions. ( 1 I If Senate Bill No. 7 and (this act] are 

26 both passed and approved, the amendments to 15-37-117 in Senate Bill No. 7, relating to the allocation 

27 of the metal mines license tax, are void. 

28 121 If [this act] and House Bill No. 284 are both passed and approved and House Bill No. 284 does 

29 not contain a section creating and depositing excess penalty collections into an orphan share account, then 

30 [section 27 (2IIbl of this act] is void. 
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(3) If (this act] and House Bill No. 284 are both passed and approved and House Bill No. 284 does 

2 contain the orphan share account referenced in subsection (2) of this section, then [sections 4 through 15, 

3 23, 24, and 27(2)(j) of this act] are void. 

4 

5 NEW SECTION. Section 42. Severability. If a part of (sections 25 through 36] are invalid, all valid 

6 parts that are severable from the invalid part remain in effect. If a part of (sections 25 through 361 is invalid 

7 in one or more of its applications, the part remains in effect in all valid applications that are severable from 

8 the invalid applications. 

9 

1 O NEW SECTION. Section 43. Effective dates. (1) Except as provided in subsections (21 and (3), 

11 [this act] is effective July 1, 1997. 

12 ( 2) I Section 17 and this section] are effective on passage and approval. 

13 (3) (Section 3] is effective July 1, 1999. 

14 

1 5 

16 

NEW SECTION. Section 44. Termination. [Sections 25 through 36] terminate June 30, 2005. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0377, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising the laws relating to the state Comprehensive Environmental Cleanup 
and Responsibility Act(CECRAI; providing an optional procedure for allocating liability :or 
site remediation; creating an orphan share fund account and allocating certain fines, 
penalties, resource indemnity trust interest and tax proceeds, metalliferous mine tax 
proceeds, and other money to the account; providing for citizen suits; providing exclusions 
from liability; providing additional and specific rulemaking authority; amending previsions 
and extending the termination date of the mixed funding pilot program. 

ASSUMPTIONS: 
Department of Natural Resources and Conservation (DNRC): 
1. Assume revenue oversight committee revenue estimates. 
2. Assume metal mine tax deposits to the RIT trust under current law are $474,045 in 

fiscal year 1998 and $542,725 in fiscal year 1999. Further, assume these deposits are 
made on the first of May. 

3. Assume that RIGWA tax deposits to the RIT trust under current law are $559,521 in 
fiscal year 1998 and $551,259 in fiscal year 1999. Further, assume these deposits are 
made on the first of May. 

4. Assume that rate of return on fiscal year 1998 deposits is 6.48% and 6.33% for fiscal 
year 1999 deposits. 

5. Assume that $200,000 per year of RIGWA taxes are available for distribution to the 
orphan share account (page 5, lines 7-9). 

6. Assume that no metal mine tax funds are not deposited into the RIT trust fund. 
7. Assume that oil and gas tax deposits to the RIT trust are not affected by SB 377. 
Department of Environmental Quality (DEQ): 
8. The CECRA site list contains 211 sites. Of these, 70 sites will have an orphan share 

of liability allocated for remedial action costs. These 70 sites are a mix of maximum
high-, and medium-priority. 

9. There is sufficient information for 39 of 70 sites to estimate remedial action costs 
and the potential orphan share. There is insufficient information for the remaining 
31 sites to estimate remedial action costs, but they may also have an orphan share of 
liability. Orphan shares estimates were not made for low-priority sites. 

11. This bill provides a controlled allocation of liability option that will redistribute 
financial responsibility for the orphan share costs on the 39 sites identified between 
the state and private entities. 

12. The department will negotiate the allocation of liability for orphan share remedial 
action costs on the 39 sites that have been identified and where the controlled 
allocation of liability option is used. The bill controls the number of orphan share 
allocation proceedings that can occur at one time and limits this number to five. 

13. Currently, the assignment of responsibility for remedial action costs on 39 sites where 
there is an orphan share under the joint and several liability system are estimated to 
range from $8 million to $20 million. 

14. Allocation of liability for the 39 sites identified increases the state's financial 
responsibility by $22 to $30 million. 

15. During the next 5 years, cleanup is expected to begin or continue at 18 of the 39 sites 
that have been identified, with estimated orphan share costs of approximately $9 
million to $11 million and the controlled allocation of liability option will be used 
for all 18 sites. 

16. During the following 6 to 10 years, cleanup will begin at 8 of the 39 sites that have 
been identified, with an estimated orphan share of approximately $16 million to $18 
million and the controlled allocation of liability option will be used for all 8 sites. 

M/J.,UL L 224!-v 
DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

(Continued) 

LORENTS GROSFIELD, PRIMARY SPONSOR DATE 
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~7. After 10 years, cleanup will begin at the remaining 13 sites, with an estimated 
orphan share of approximately $17 million to $19 million and the controlled 
allccat1on of liability option will be used for all 13 sites. 

13. The orphan :s~,are state specia.i. revenue account will be used to reimburse 
potential.i.;-icable persons iPLPs) who are partic1pat1ng in the controlled 
allocation cf liability option. 

19. The department will only reimburse claims for payment of orphan share remedial 
acticn costs if the balance of the orphan share account is sufficient to cover 
the cost of the claim. Reimbursement is not required if the account balance is 
insufficient to reimburse a claim and no interest will accrue on unpaid claims. 

20. Remedial actions, except for operation and maintenance, must be completed before 
a claim is submitted and before orphan share costs are rei~bursed. Operation and 
maintenance costs will not be reimbursed. The department expects no claims for 
orphan share remedial action costs to be reimbursed in the next biennium. 

21. The department requires 1.00 FTE program specialist (grade 16) with operating 
expenses to participate in the liability allocation process for sites with 
likely orphan shares. ProJected operating expenses include $5,000 in FY 98 for 
equipment, $13,000 per year in the biennium for contracted services, and $15,000 
per year for travel, office expenses, and supplies. 

22. Fines and penalties revenues reallocated from the general fund to the orphan 
share account will be $650,000 in FY 98 and $670,000 in FY 99 (HJR 2). [Although 
the full amount is shown in the bill based on Sections 4-15, if HB 284 is passed 
and approved, the first $250,000 would be allocated in accordance with that 
bill.] 

23. The 8.5% metalliferous mines license tax proceeds will .!lQ.t_ be deposited into an 
abandoned mine state special revenue account this biennium [Amendment adopted 
2/21/97 by the Senate Natural Resources Committee]. 

Department of Revenue (DOR): 
24. Metalliferous Mines License Tax collections are $5,578,000 in fiscal year 1998 

and $6,385,000 in FY99 (HJR2). 
General 
25. 

26. 

27. 

Assumptions: 
The reductions in revenue distribution to four state special revenue accounts 
total $58,835 for the 1999 biennium. If any of these reductions cause a deficit 
in any of the associated accounts, some minor amount of state expenditures in HE 
2 will be transferred to the general fund at the end of the session. 
Based on assumption 25, the agencies and programs potentially impacted by SB 377 
are not all listed herein. 
Funding would be available for payment of clean-up costs at CECRA sites. Under 
current law, the responsible parties bear these costs. Under SB 377, the state 
may pay for these clean-up costs if all or portions of the original 
contamination was caused by a party (or parties) that is bankrupt or defunct or 
for some other reason these costs are not associated with any viable person. 
During the 1999 biennium the revenue will be deposited in the orphan share 
account and administrative expenses will be paid from the account. However, 
actual clean-up disbursements from the new orphan fund may not occur in the 1999 
biennium because of the time necessary to proceed through the process and to 
clean-up the site. 

FISCAL IMPACT: 
Department of Environmental 

Expenditures: 
FTE 
Personal Services 
Operating Expenses 
Equipment 
Total 

Funding: 
State Special Revenue (02) 

Quality (DEQ) 
~ 

Dl.fference 
1.00 

$37,340 
34,348 
5.000 

$76,688 

$76,688 

FY99 
Difference 

1.00 
$37,340 

34,348 

$71,688 

$71,688 

(Continued) 
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(continued) 
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DNRC & DEQ Assumptions: 
Revenues: 
By diverting proceeds away from the RIT trust and using these funds for other purposes, 
SB 377 does impact RIT trust fund earnings. ':'his impact wo'..lld be felt in the four special 
revenue accounts that now receive RIT interest earni~gs. The impac~s are: 

Renewable Resource Account 102272): 
Reclamation and Development Account 102458): 
Hazardous Waste/CERCLA Account 102070) 
Environmental Quality Protection Fund (02162): 

Subtotal Interest Impact 

RIT Trust Deposits 
RIT Proceeds 
Orphan Share Fund (8.5%) 
Orphan Share Fund (balance of $200K) 
Penalty Revenue to Orphan Share Fund 
DEQ Penalties Deposits to General Fund 

IT...2.Jl. 
;:Ji!ference 

( $2,628 I 
12, 920 I 
( 1, 314 I 

1438\ 
($7,300) 

1674,045) 
(200,000) 
674,045 
123,312 
650,000 

:650, 000) 

Net Impact on Fund Balance: !Revenues - Expendituresl 
General Fund 101) 1$650, 000) 

EFFECT ON COUNTY CR OTHER LOCAL REVENUES OR EXPENDITURES: 

FY 99 Tctal 
Difference 

($18,553) 1$2:, 181) 
120,614) (23,534) 

(9,276) 110,590) 
I 3. 092 ·, I 3, 53D I 

1$51, 535) 1$58, 835) 

(742, 725:1 11,416,770) 
(200,000) 14'.IO, 000) 
742,725 1,416, 77D 
128,312 25l,624 
670,000 1,320,000 

(670,000) 11,320, COO) 

($670, OCO) 11,320,000) 

To the extent that a county or local government is a responsible party under the CECRA 
legislation, under current law they may be held responsible for the entire clean-up costs. 
SB 377 would set up a process through which local governments may be able to reduce this 
liability to a portion of the costs associated with the portion of the pollution caused by 
the local government. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
1. To fully fund the orphan fund, significant increases in revenue will be needed. 

Orphan share remedial action costs over the next 10 to 15 years are estimated to 
range from $42 million to $48 million. It is anticipated that $3 to $4 million per 
year will be required to fully fund the orphan share costs of known CERCRA site 
clean-up proJects. 

2. Beginning in fiscal year 2000, the proposed legislation will annually allocate 
$200,000 from the resource inderrnity trust fund interest income to the orphan share 
account, in addition to the $200,0CO from the proceeds of the tax. This allocation 
to the orphan share account will result in the following annual reductions after 
FY99. The 1999 legislature would need to either reduce appropriatio~ authority :or 
currently-funded programs or find alternative sources of funding. 

Renewable Resource State Special 
Hazardous waste/CERCLA 
Reclamation & Development State Special 
Environmental Quality Protection Fund 

TECHNICAL NOTES: 

($72,000) 
($36,000) 
($80,000) 
1$12, DOOi 

1. HB 284 does not create an orphan share account. Section 41 (21 and (31 should be 
amended to reflect this fact. 

2. section 2 of the proposed legislation amends MCA 15-38-1D6 tc allccate up to 
$200,000 of the remaining revenues from the resource indemnity and groundwater 
assessment Tax (RIGWAT) to the orphan share account. It should be noted that the 
current law distribution instructions already allocate 100% of RIGWAT revenues; 
therefore, there would be no remaining revenues to allocate to the orphan share 
account. 

3. Sections 4 - 15 reallocate all DEQ fines and penalty revenues from the general fund 
to the orphan share account. Virtually all of this revenue is from air quality 
violations and the general fund impact is about $660,000 per year. 

4. HB 284, which has passed the House, provides that the first $250,000 of fines and 
penalties be used for environmental rerr,ediation and is coordinated with SB 377 c.r. 
Section 27 !2) (b). 

(Continued) 
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Page 4 
(continued I 

TECHNICAL NOT:!:S: rccont.:.nuedi 
Morecver, apD31'.er.t_:_y t:~ere is an "agreement" among some of the parties support.:.ng the 
proposed leJ1slat::.on that the fines and penalties revenues should be estimated at the 
1993-:996 f:::c:c--;e3r ave::age of $400,000 rather than tr.e P.JR 2 estimates c1sed ::.n this 
fiscal note. If $4 □□,□□□ were used, and the first $250,0CO were assumed to apply to 
P.8 284, then the a~ount of 5150,000 would be remaining for application to th::.s bill. 

DEDICATION OF REVENUE: 

a) Are there persons or entities that benefit f,:om this dedicated revenue that do not pay? 
(Please explain) 

Yes. ( 11 The public at large will benefit from a more clean 
environments. I 2: Business and industries that are liable parties 
contributed to the tax will benefit because their cleanup costs may be 

and healthful 
but have not 
reduced. 

bi What special inforrnaticn or other advantages exist as a result of using a state special 
revenue fund that could not be obtained if the revenue were allocated to the general 
fund? 

If the revenue were allocated to the general fund, there the would be no guarantee that 
appropriations would be made to meet the intent of this bill (cleanup CECRA sites with 
costs shared among PLPs and an orphan share). 

c) rs the source of revenue relevant to current use of the funds and adequate to fund the 
program/activity that is intended? Yes __ x_ No (if no, explain) 

The revenue identified at this t.:.me will not cover the potential cost of cleanup 
reimbursement for the short term. If the account and statutes are maintained with 
continued appropriations, this fund is proJected to be adequate. 

di Does the need for this state special revenue provision still exist? _x __ Yes 
No (Explain) 

This legislation establishes this state special revenue account and provisions for the 
use of the funds in the account. 

e) Does the dedicated revenue affect the legislature's ability to scrutinize budgets, 
control expenditures, or establish priorities for state spending? (Please explain) 

No. This revenue and expenditure activity level will be requested to each regular body 
through legislation separate from HB2. 

fl Does the dedicated revenue fulfill a continuing, legislatively recognized need? 
(Please explain) 

g) 

Yes. Through passage of this bill the legislature will establish the activities 
required by statute as a priority. 

How does the dedicated revenue provision result in 
inefficiencies in your agency? (Please explain. 
general funded, could you adequately account for 

accounting/auditing efficiencies er 
Also, if the program/activity were 

the program/activity?) 

A dedicated state special revenue account will assist the department in tracking the 
revenue and expenditure activity as a result of this legislation. It will be the only 
activity accounted for :in this state special revenue account. If this activity 
received general fund the agency could adequately account for the program/activity. 
However, then there would be a concern for the long-term appropriations to this 
proJect. 



5 5th Legislature 

SENA TE BILL NO. 377 

SB0377.02 

APPROVED BY COM ON 
NATURAL RESOURCES 

2 

3 

INTRODUCED BY GROSFIELD, KNOX, CRISMORE, KEATING, DEPRATU, CLARK 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE STATE 

5 COMPREHENSIVE ENVIRONMENTAL CLEANUP AND RESPONSIBILITY ACT; PROVIDING AN OPTIONAL 

6 PROC::DURE FOR ALLOCATING LIABILITY FOR SITE REMEDIATION; CREATING AN ORPHAN SHARE FUND 

7 ACCOUNT AND ALLOCATING CERTAIN FINES, PENALTIES, RESOURCE INDEMNITY TRUST INTEREST 

8 AND TAX PROCEEDS, METALLIFEROUS MINE TAX PROCEEDS, AND OTHER MONEY TO THE ACCOUNT; 

9 PROVIDING FOR CITIZEN SUITS; PROVIDING EXCLUSIONS FROM LIABILITY; PROVIDING ADDITIONAL 

10 AND SPECIFIC RULEMAKING AUTHORITY; AMENDING PROVISIONS AND EXTENDING THE TERMINATION 

11 DATE OF THE MIXED FUNDING PILOT PROGRAM; AMENDING SECTIONS 15-37-117, 15-38-106, 

12 15-38-202, 75-2-412, 75-2-413, 75-2-427, 75-3-407, 75-5-634, 75-6-109, 75-6-114, 75-10-417, 

13 75-10-418, 75-10-423, 75-10-424, 75-10-542, 75-10-701 . 75-10- 702, 75-1 0- 704, 75-10-715, 

14 75-10-719, 75-10-720, 75-10-724, 82-4-141, AND 82-4-241, MCA, AND SECTIONS 16, 18, AND 27, 

15 CHAPTER 584, LAWS OF 1995; AND PROVIDING EFFECTIVE DATES AND A TERMINATION DATE." 

16 

17 WHEREAS, the 1995 Legislature, in Chapter 584, Laws of 1995, directed the Department of 

18 Environmental Quality to institute a collaborative process involving all affected and interested persons to 

19 analyze the elimination of joint and several liability with respect to the cleanup of state Comprehensive 

20 Environmental Cleanup and Responsibility Act (CECRA) facilities and to submit any legislative proposals that 

21 collaboratively resulted from that process to the 5 5th Legislature; and 

22 WHEREAS, the Department instituted this collaborative process with industry and business 

23 representatives; state, federal, and local government representatives; and public interest and environmental 

24 interest group representatives; and 

25 WHEREAS, through a contract with the Department, the Montana Consensus Council designed the 

26 study process, facilitated the organization of the collaborative process, and conducted the numerous 

27 meetings of the study committees and interest group caucuses through which the parties to the 

28 collaborative process reached consensus on legislative proposals that are contained in this bill. 

29 

30 
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55th Legislature SB0377.02 

It is the intent of this bill to provide an option to the concept of joint and several liability for 

2 potentially liable persons to have their proportionate share of liability for a state Comprehensive 

3 Environmental Cleanup and Responsibility Act (CECRA) facility determined through an expedited process 

4 while ensuring that the concurrent cleanup of the facility occurs. The bill clarifies defenses to liability and 

5 creates exclusions from liability. The bill also provides rulemaking authority to the department for 

6 developing guidance and criteria and involving the public and the liable parties in the decisionmaking 

7 process for listing and delisting sites on a CECRA priority list. The department will be required to provide 

8 written justification for its decisions to list, delist, and prioritize sites needing remediation. The written 

9 criteria for listing and delisting represent the legislature's intent for this rulemaking. 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 Section 1. Section 15-37-117, MCA, is amended to read: 

14 "15-37-117. (Temporary) Disposition of metalliferous mines license taxes. ( 1) Metalliferous mines 

15 license taxes collected under the provisions of this part must, in accordance with the provisions of 

16 15-1-501, be allocated as follows: 

17 (a) to the credit of the general fund of the state, 58 % of total collections each year; 

18 (b) to the state special revenue fund to the credit of a hard-rock mining impact trust account, 1.5% 

19 of total collections each year; 

20 (c) to the abandoned mines state special revenue account provided for in section 19, Chapter 584, 

21 Laws of 1995, 8.5% of total collections each year; 

22 (d) to the ground water assessment account established in 85-2-905, 2.2% of total collections 

23 each year; 

24 (e) to the reclamation and development grants program state special revenue account, 4. 8% of 

25 total collections each year; and 

26 {fl to the county or counties identified as experiencing fiscal and economic impacts, resulting in 

27 increased employment or local government costs, under an impact plan for a large-scale mineral 

28 development prepared and approved pursuant to 90-6-307, in direct proportion to the fiscal and economic 

29 impacts determined in the plan, or, if an impact plan has not been prepared, to the county in which the 

30 mine is located, 25% of total collections each year, to be allocated by the county commissioners as 

- 2 - SB 377 
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follows: 

2 (i) not less than 40% to the county hard-rock mine trust reserve account established in 7-6-2225; 

3 and 

4 (ii) all money not allocated to the account pursuant to subsection 11 )(f)(i) to be further allocated as 

5 follows: 

6 (A) 33 1 /3% is allocated to the county for planning or economic development activities; 

7 (B) 33 1 /3% is allocated to the elementary school districts within the county that have been 

8 affected by the development or operation of the metal mine; and 

9 (C) 33 1 /3% is allocated to the high school districts within the county that have been affected by 

1 O the development or operation of the metal mine. 

11 (2) When an impact plan for a large-scale mineral development approved pursuant to 90-6-307 

12 identifies a jurisdictional revenue disparity, the county shall distribute the proceeds allocated under 

13 subsection (1 )(f) in a manner similar to that provided for property tax sharing under Title 90, chapter 6, part 

14 4. 

15 (3) The department shall return to the county in which metals are produced the tax collections 

16 allocated under subsection ( 1) (f). The allocation to the county described by subsection ( 1) (f) is a statutory 

17 appropriation pursuant to 17-7-502. (Terminates June 30, 1997 sec. 27, Ch. €i84, L. 1996 .1fil1..§! 

18 1997--SEC. 27, CH. 584, L. 1995.) 

19 15-37-117. (Effective July 1, 1997 ~ 19971 Disposition of metalliferous mines license taxes. 

20 ( 1) Metalliferous mines license taxes collected under the provisions of this part must, in accordance with 

21 the provisions of 15-1-501, be allocated as follows: 

22 (a) to the credit of the general fund of the state, 58% of total collections each year; 

23 (bl to the state special revenue fund to the credit of a hard-rock mining impact trust account. 1. 5 % 

24 of total collections each year; 

25 (cl to the state resouroo indemnity trust fund, 1 e.6% of total eolleetions eaeh year orphan share 

26 state special revenue account established in [section 27], 8.5% of total collections each year; 

27 (d) to the ground water assessment account established in 85-2-905, 2.2% of total collections 

28 each year; 

29 (el to the reclamation and development grants program state special revenue account, 4.8% of 

30 total collections each year; and 
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(fl to the county or counties identified as experiencing fiscal and economic impacts, resulting in 

2 increased employment or local government costs, under an impact plan for a large-scale mineral 

3 development prepared and approved pursuant to 90-6-307, in direct proportion to the fiscal and economic 

4 impacts determined in the plan, or, if an impact plan has not been prepared, to the county in which the 

5 mine is located, 25% of total collections each year, to be allocated by the county commissioners as 

6 follows: 

7 (ii not less than 40% to the county hard-rock mine trust reserve account established in 7-6-2225; 

8 and 

9 (ii) all money not allocated to the account pursuant to subsection ( 1 l(fl(i) to be further allocated as 

10 follows: 

11 (Al 33 1 /3 % is allocated to the county for planning or economic development activities; 

12 (Bl 33 1 /3% is allocated to the elementary school districts within the county that have been 

1 3 affected by the development or operation of the metal mine; and 

14 (Cl 33 1 /3% is allocated to the high school districts within the county that have been affected by 

1 5 the development or operation of the metal mine. 

16 ( 2) When an impact plan for a large-scale mineral development approved pursuant to 90-6-307 

17 identifies a jurisdictional revenue disparity, the county shall distribute the proceeds allocated under 

18 subsection (1 )(fl in a manner similar to that provided for property tax sharing under Title 90, chapter 6, part 

19 4. 

20 (3) The department shall return to the county in which metals are produced the tax collections 

21 allocated under subsection { 1 )(f). The allocation to the county described by subsection ( 1 )(f) is a statutory 

22 appropriation pursuant to 17-7-502." 

Section 2. Section 15-38-106, MCA, is amended to read: 

23 

24 

25 "15-38-106. Payment of tax -- records -- collection of taxes -- refunds. ( 1) The tax imposed by 

26 this chapter must be paid by each person to which the tax applies, on or before March 31, on the value 

27 of product in the year preceding January 1 of the year in which the tax is paid. The tax must be paid to 

28 the department at the time the statement of yield for the preceding calendar year is filed with the 

29 department. 

30 (2) The department shall, in accordance with the provisions of 15-1-501 (6), deposit the proceeds 
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of the tax in the resource indemnity trust fund of the nonexpendab!e trust fund type, except that: 

2 (a) 14.1 % of the proceeds must be deposited in the ground water assessment account established 

3 by 85-2-905; 

4 lb) 10% of the proceeds must be deposited in the renewable resource grant and loan program state 

5 special revenue account established by 85-1-604; and 

6 (cl 30% of the proceeds must be deposited in the reclamation and development grants account 

7 established by 90-2-1104; and 

8 Id) if there are sufficient unallocated funds remaining, at the beginning of each fiscal year tt1ere is 

9 allocated from the proceeds of the tax up to $200,000 to be deposited in the orphan share account 

1 O established in {section 27). 

11 (3) Every person to whom the tax applies shall keep records in accordance with 15-38-105, and 

12 the records are subject to inspection by the department upon reasonable notice during normal business 

13 hours. 

14 (4) The department shall examine the statement and compute the taxes to be imposed, and the 

15 amount computed by the department is the tax imposed, assessed against, and payable by the taxpayer. 

16 If the tax found to be due is greater than the amount paid, the excess must be paid by the taxpayer to the 

17 department within 30 days after written notice of the amount of deficiency is mailed by the department to 

18 the taxpayer. If the tax imposed is less than the amount paid, the difference must be applied as a tax credit 

19 against tax liability tor subsequent years or refunded 1f requested by the taxpayer." 

20 

21 Section 3. Section 15-38-202, MCA, is amended to read: 

22 "15-38-202. Investment of resource indemnity trust fund -- expenditure -- minimum balance. I 1) 

23 All money paid into the resource indemnity trust fund, including money payable into the fund under the 

24 provisions of 15-36-324 and 15-37-117, must be invested at the discretion of the board of investments. 

25 All the net earnings accruing to the resource indemnity trust fund must annually be added to the trust fund 

26 until it has reached the sum of $10 million. Thereafter, only the net earnings may be appropriated and 

27 expended until the fund reaches $100 million. Thereafter, all net earnings and all receipts must be 

28 appropriated by the legislature and expended, provided that the balance in the fund may never be less than 

29 $100 million. 

30 (2) (a) At the beginning of each fiscal year, there rs allocated from the interest income of the 
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resource indemnity trust fund $240,000, which is statutorily appropriated, as provided in 17-7-502, from 

2 the renewable resource grant and loan program state special revenue account to support the operations of 

3 the environmental science-water quality instructional programs at Montana state university-northern, to be 

4 used for support costs, for matching funds necessary to attract additional funds to further expand statewide 

5 impact, and for enhancement of the facilities related to the programs. 

6 lb) At the beginning of each biennium, there is allocated from the interest income of the resource 

7 indemnity trust fund: 

8 Ii) an amount not to exceed $175,000 to the environmental contingency account pursuant to the 

9 conditions of 75-1-1101; 

1 O Iii) an amount not to exceed $50,000 to the oil and gas production damage mitigation account 

11 pursuant to the conditions of 82-11-161; 

12 !iii) beginning in fiscal year 1996, $2 million to be deposited into the renewable resource grant and 

13 loan program state special revenue account, created by 85-1-604, for the purpose of making grants; 

14 !iv) beginning in fiscal year 1996, $3 million to be deposited into the reclamation and development 

15 grants state special revenue account, created by 90-2-1104, for the purpose of making grants; and. 

16 (v) beginning in fiseal ~•ear 1996, $500,000 to be deposited into the water storage state special 

17 revenue account created by 85-1-631. 

18 (c} At the beginning of each fiscal year, there is allocated from the interest income of the resource 

19 indemnity trust fund up to $200,000 to be deposited in the orphan share account established in [section 

20 27]. 

21 fel-1.ill The remainder of the interest income is allocated as follows: 

22 ii) Thirty-six percent of the interest income of the resource indemnity trust fund must be allocated 

23 to the renewable resource grant and loan program state special revenue account created by 85-1-604. 

24 Iii) Eighteen percent of the interest income of the resource indemnity trust fund must be allocated 

25 to the hazardous waste/CERCLA special revenue account provided for in 75-10-621. 

26 !iii) Forty percent of the interest income from the resource indemnity trust fund must be allocated 

27 to the reclamation and development grants account provided for in 90-2-1104. 

28 (iv) Six percent of the interest income of the resource indemnity trust fund must be allocated to the 

29 environmental quality protection fund provided for in 75-10-704. 

30 13) Any formal budget document prepared by the legislature or the executive branch that proposes 
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to appropriate funds from the resource indemnity trust interest account other than as provided for by the 

2 allocations in subsection 12) must specify the amount of money from each allocation that is proposed to 

3 be diverted and the proposed use of the diverted funds. A formal budget document includes a printed and 

4 publicly distributed budget proposal or recommendation, an introduced bill, or a bill developed during the 

5 legislative appropriation process or otherwise during a legislative session." 

Section 4. Section 75-2-412, MCA, is amended to read: 

6 

7 

8 "75-2-412. Criminal penalties -- injunction preserved. (1 I A person is guilty of an offense under 

9 this section if that person knowingly: 

10 (a) violates a provision of this chapter or a ruie, order, or permit made or issued under this chapter; 

11 (b) makes a false material statement, representation, or certification on a form required under this 

12 chapter or in a notice or report required by a permit under this chapter; or 

13 (c) renders inaccurate a monitoring device or method required under this chapter. 

14 (2) A person guilty of an offense under subsection ( 1) is subject to a fine of not more than $10,000 

15 per violation or imprisonment for a period not to exceed 2 years, or both. This offense must be classified 

16 as a misdemeanor. Each day of each violation constitutes a separate violation. 

17 (3) Fines collected under this section, except fines collected by an approved local air pollution 

18 control program, must be deposited in the orphan share account in the state \'j0Aeral special revenue fund. 

19 (4) Action under this section is not a bar to enforcement of this chapter or of a rule, order, or 

20 permit made or issued under it by injunction or other appropriate civil or administrative remedy. The 

21 department may institute and maintain in the name of the state any enforcement proceedings." 

22 

Section 5. Section 75-2-413, MCA, is amended to read: 23 

24 "75-2-413. Civil penalties -- out-of-state litigants -· effect of action -- presumption of continuing 

25 violation under certain circumstances. ( 1) A person who violates any provision of this chapter, a rule 

26 adopted under this chapter, or any order or permit made or issued under this chapter is subject to a civil 

27 penalty not to exceed $10,000 per violation. Each day of each violation constitutes a separate violation. 

28 The department may institute and maintain in the name of the state any enforcement proceedings under 

29 this section. Upon request of the department, the attorney general or the county attorney of the county 

30 of violation shall petition the district court to impose, assess, and recover the civil penalty. The civil penalty 
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is in lieu of the criminal penalty provided for in 75-2-412, except for civil penalties for violation of the 

2 operating permit program required by Subchapter V of the federal Clean Air Act. 

3 (2) (a) Action under subsection {l) is not a bar to enforcement of this chapter or of a rule, order, 

4 or permit made or issued under this chapter by injunction or other appropriate civil remedies. 

5 (b) An action under subsection (1) or to enforce this chapter or a rule, order, or permit made or 

6 issued under this chapter may be brought in the district court of any county where a violation occurs or 

7 is threatened if the defendant cannot be located in Montana. 

8 (3) If the department has notified a person operating a commercial hazardous waste incinerator of 

9 a violation and if the department makes a prima facie showing that the conduct or events giving rise to the 

1 O violations are likely to have continued or recurred past the date of notice, the days of violation are 

11 presumed to include the date of the notice and every day after the notice until the person establishes that 

12 continuous compliance has been achieved. This presumption may be overcome to the extent that the 

13 person operating a commercial hazardous waste incinerator can prove by a preponderance of evidence that 

14 there were intervening days when a violation did not occur, that the violation was not continuing in nature, 

15 or that the telemetering device was compromised or otherwise tampered with. 

16 (4) Money collected under this section must be deposited in the orphan share account in the state 

17 §eneral special revenue fund. This subsection does not apply to money collected by an approved local air 

18 poilution control program." 

19 

20 Section 6. Section 75-2-427, MCA, is amended to read: 

21 "75-2-427. Deposit of noncompliance penalty fees. All noncompliance penalties collected by the 

22 department pursuant to 75-2-421 through 75-2-429 sl,all must be deposited in the state special revenue 

23 fund until a final determination and adjustment have been made as provided in 75-2-424 and amounts have 

24 been deducted by the department for costs attributable to implementation of 75-2-421 through 75-2-429 

25 and for contract costs incurred pursuant to 75-2-422(3), if any. After a final determination has been made 

26 and additional payments or refunds have been made, the penalty money remaining sl,all must be transferred 

27 to the orphan share account in the state general special revenue fund." 

Section 7. Section 75-3-407, MCA, 1s amended to read: 

28 

29 

30 "75-3-407. Civil penalties -- deposit in general fund -- injunctions not barred. (1) A person who 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

violates this chapter or a rule or order issued under this chapter is subject to a civil penalty not to exceed 

$5,000 for each violation. For purposes of this section, each day of a violation is a separate violation. 

(2) The department shall initiate civil proceedings in district court to recover a penalty under 

subsection ( 1). 

(3) Civil penalties collected under this section must be deposited in the general orphan share 

account in the state special revenue fund. 

(4) An action under this section does not bar enforcement of this chapter or of rules or orders 

issued under it by injunction or other appropriate remedy." 

Section 8. Section 75-5-634, MCA, 1s amended to read: 

"75-5-634. Disposition of fines and civil penalties. Fines and civil penalties collected under this 

12 chapter, except those collected in a justice's court, must be deposited into the orphan share account in the 

13 state general special revenue fund." 

14 

15 Section 9. Section 75-6-109, MCA, is amended to read: 

16 "75-6-109. Administrative enforcement, ( 1) If the department believes that a violation of this part, 

17 a rule adopted under this part, or a condition of approval issued under this part has occurred, it may serve 

18 written notice of the violation, by certified mail, on the alleged violator or the violator's agent. The notice 

19 must specify the provision of this part, the rule, or the condition of approval alleged to have been violated 

20 and the facts alleged to constitute a violation. The notice must include an order to take necessary corrective 

21 action within a reasonable period of time. The time period must be stated in the order. Service by mail is 

22 complete on the date of filing. 

23 (2) If the alleged violator does not request a hearing before the board within 30 days of the date 

24 of service, the order becomes final. Failure to comply with a final order may subject the violator to an action 

25 commenced pursuant to 75-6-104, 75-6-113, or 75-6-114. 

26 (3) If the alleged violator requests a hearing before the board within 30 days of the date of service, 

27 the board shall schedule a hearing. After the hearing is held, the board may: 

28 (a) affirm or modify the department's order issued under subsection (1) if the board finds that a 

29 violation has occurred; or 

30 (b) rescind the department's order if the board finds that a violation has not occurred. 
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( 4) An order issued by the department or the board may set a date by which the violation must 

2 cease and set a time limit for action to correct a violation. 

3 (51 As an alternative to issuing an order pursuant to subsection (1 ), the department may: 

4 (a) require the alleged violator to appear before the board for a hearing, at a time and place 

5 specified in the notice, to answer the charges complained of; or 

6 (b) initiate an action under 75-6-111 (21, 75-6-113, or 75-6-114. 

7 (6) An action initiated under this part may include an administrative penalty not to exceed $500 

8 for each day of violation. Administrative penalties collected under this section must be deposited in the 

9 orphan share account in the state general special revenue fund. 

1 O (7) In determining the amount of penalty to be assessed to a person, the department or the board, 

11 as appropriate, shall consider the criteria stated in 75-6-114 and the rules promulgated under 

12 75-6-103(2)Ij). 

13 (8) The contested case provisions of the Montana Administrative Procedure Act, provided for in 

14 Title 2, chapter 4, part 6, apply to a hearing under 75-6-108 or this section." 

1 5 

Section 10. Section 75-6-114, MCA, is amended to read: 16 

17 "75-6-114. Civil penalty. (1) In an action initiated by the department to collect civil penalties 

18 against a person who is found to have violated this part or a rule, order, or condition of approval issued 

19 under this part, the person is subject to a civil penalty not to exceed $10,000. 

20 12) Each day of violation constitutes a separate violation. 

21 (3) Action under this section does not bar enforcement of this part or a rule, order, or condition 

22 of approval issued under this part by injunction or other appropriate remedy. 

23 (4) When seeking penalties under this section, the department shall take into account the following 

24 factors in determining an appropriate settlement or judgment, as appropriate: 

25 (a) the nature, circumstances, extent, and gravity of the violation; and 

26 (b) with respect to the violator, the violator's ability to pay, prior history of violations, the economic 

27 benefit or savings, if any, to the violator resulting from the violator's action, the amounts voluntarily 

28 expended by the violator to address or mitigate the violation or impacts of the violation to waters of the 

29 state, and other matters that justice may require. 

30 (5) Civil penalties collected pursuant to this section must be deposited in the orphan share account 
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in the state general special revenue fund." 

2 

3 Section 11. Section 75-10-417, MCA, is amended to read: 

4 "75-10-417. Civil penalties. I 1 l Any person who violates any provision ot this part, a rule adopted 

5 under this part, an order of the department or the board, or a permit is subject to a civil penalty not to 

6 exceed $10,000 per violation. Each day ot violation constitutes a separate violation. 

7 (2) The department may institute and maintain in the name of the state any enforcement 

8 proceedings under this section. Upon request of the department, the attorney general or the county 

9 attorney of the county of violation shall petition the district court to impose, assess, and recover the civil 

10 penalty. 

11 (3) Action under this section does not bar: 

12 (a) enforcement of this part, rules adopted under this part, orders of the department or the board, 

13 or permits by injunction or other appropriate remedy; or 

14 (b) action under 75-10-418. 

15 14) Money collected under this section sl,all must be deposited in the orphan share account in the 

16 state general special revenue fund." 

17 

18 Section 12. Section 75-10-418, MCA, is amended to read: 

19 "75-10-418. Criminal penalties. ( 1 l A person is guilty of an offense under this section if the person 

20 knowingly: 

21 la) transports any hazardous waste to an unpermitted facility; 

22 lb) treats, stores, or disposes of hazardous waste subject to regulation under this part or the rules 

23 adopted under this part without a permit or contrary to a material permit condition; 

24 le) omits material information or makes any false statement or representation in any application, 

25 label, manifest, record, report, permit, or other document filed, maintained, or used for compliance with 

26 provisions of this part or rules adopted under this part pertaining to the handling of hazardous waste; 

27 (d) generates, stores, treats, transports, disposes of, or otherwise handles any used oil or 

28 hazardous waste regulated under this part or rules adopted under this part and knowingly destroys, alters, 

29 conceals, or fails to file any record, application, manifest, report, or other document required to be 

30 maintained or filed in compliance with the provisions of this part, an order issued under this part, or rules 
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adopted under this part; or 

2 (e) transports or causes to be transported without a manifest any hazardous waste required to be 

3 accompanied by a manifest. 

4 (2) A person who is guilty of an offense under subsection ( 1) is subject to a fine of not more than 

5 $25,000 per violation or imprisonment for a period not to exceed 3 years, or both. Each day of violation 

6 constitutes a separate violation. 

7 (3) A person who knowingly violates any requirement of this part or any rule or material permit 

8 condition issued pursuant to this partL +except those violations specified in subsection ( 1 )t regarding any 

9 hazardous waste that is subject to regulation is guilty of an offense and subject to a fine of up to $5,000 

1 O per violation or subject to imprisonment not to exceed 6 months, or both. Each day of violation constitutes 

11 a separate violation. 

12 (4) Upon a second conviction for a violation of this section, the maximum penalties specified in this 

13 section must be doubled. 

14 (5) Action under this section does not bar enforcement of this part, rules made under this part, 

15 orders of the department or the board, or permits by injunction or other appropriate remedy. 

16 (6) Money collected under this section, except money collected in a justice's court, must be 

17 deposited in the orphan share account in the state §eneral special revenue fund." 

18 

Section 13. Section 75-10-423, MCA, is amended to read: 19 

20 "7 5-10-423. Administrative penalties for underground storage tank violations -- appeals -- venue 

21 for hearings. I 1) A person who violates any of the underground storage tank provisions of this chapter or 

22 any underground storage tank rules promulgated under the authority of this chapter may be assessed and 

23 ordered by the department to pay an administrative penalty not to exceed $500 per violation. This limitation 

24 on administrative penalties applies only to penalties assessed under this section. Each occurrence of the 

25 violation and each day it remains uncorrected constitutes a separate violation. The department may suspend 

26 a portion of the administrative penalty assessed under this section if the condition that caused the 

27 assessment of the penalty is corrected within a specified time. Assessment of an administrative penalty 

28 under this section may be made in conjunction with any order or other administrative action authorized by 

29 Title 75, chapter 11, or by this chapter. 

30 (2) When the department assesses an admin1strat1ve penalty under this section, it must have 
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1 written notice served personally or by certified mail on the alleged violator or the violator's agent. For 

2 purposes of this chapter, service by mail is complete on the day oi receipt. The notice must state: 

3 (a} the provision alleged to be violated: 

4 lb} the facts alleged to constitute the violation; 

5 le} the amount of the administrative penalty assessed under this section; 

6 Id} the amount, if any, of the penalty to be suspended upon correction of the condition that caused 

7 the assessment of the penalty; 

8 le) the nature of any corrective action the department requires, whether or not a portion of the 

9 penalty is to be suspended; 

10 (f) as applicable, the time within which the corrective action is to be taken and the time within 

11 which the administrative penalty is to be paid; 

12 lg} the right to appeal or to a hearing to mitigate the penalty assessed and the time, place, and 

13 nature of any hearing; and 

14 (h) that a formal proceeding may be waived. 

1 5 (3) The department shall provide each person assessed a penalty under this section an opportunity 

16 for a hearing to either contest the alleged violation or request mitigation of the penalty. The contested case 

17 provisions of the Montana Administrative Procedure Act, provided for in Title 2, chapter 4, part 6, apply 

18 to a hearing conducted under this section. If a hearing is held under this section, it must be held in Lewis 

19 and Clark County or the county where the alleged violation occurred. This subsection does not apply until 

20 the department gives written notice, served personally or by certified mail, to the alleged violator or the 

21 violator's agent. For the purposes of this chapter, service by mail is complete on the day of receipt. The 

22 notice must state: 

23 (a) the provision allegedly violated; 

24 lb} the facts that constitute the alleged violation; 

25 (c) the specific nature of any corrective action the department requires, estimated costs of 

26 compliance with the action, and where to receive help to correct the alleged violation; and 

27 (d) a timetable that a reasonable person would consider appropriate for compliance with the alleged 

28 violations. 

29 (4) The department shall publish a schedule of maximum and minimum penalties for specific 

30 violations. In determining appropriate penalties for violations, the department shall consider the gravity of 
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the violations and the potential for significant harm to public health or the environment. In determining the 

2 appropriate amount of penalty, if any, to be suspended upon correction of the condition that caused the 

3 penalty assessment, the department shall consider the cooperation and the degree of care exercised by the 

4 person assessed the penalty, how expeditiously the violation was corrected, and whether significant harm 

5 resulted to the public health or the environment from the violation. 

6 151 If the department is unable to collect an administrative penalty assessed under this section or 

7 if a person fails to pay all or any portion of an administrative penalty assessed under this section, the 

8 department may take action in district court to recover the penalty amount and any additional amounts 

9 assessed or sought under Title 75, chapter 11, or this chapter. 

1 O (6) Action under this section does not bar action under Title 75, chapter 11, or this chapter, or any 

11 other remedy available to the department tor violations of underground storage tank laws or rules 

12 promulgated under those laws. 

13 17) Administrative penalties collected under this section must be deposited in the orphan share 

14 account in the state general special revenue fund." 

15 

16 Section 14. Section 75-10-424, MCA, is amended to read: 

1 7 "75-10-424. Administrative penalty. I 1 I The department may assess a person who violates a used 

18 oil or hazardous waste provision of this part, or a used oil or hazardous waste rule adopted under this part, 

19 an administrative penalty, not to exceed $10,000 per violation. Each day of violation constitutes a separate 

20 violation, but the maximum penalty may not exceed $100,000 for any related series of violations. 

21 Assessment of an administrative penalty under this section must be made in conjunction with an order or 

22 administrative action authorized by this chapter. 

23 (2) An administrative penalty may not be assessed under this section unless the alleged violator 

24 is given notice and opportunity for a hearing before the board pursuant to Title 2, chapter 4, part 6. 

25 (3) In determining the appropriate amount of an administrative penalty, the department shall 

26 consider: 

27 (a) the gravity and the number of violations; 

28 (b) the degree of care exercised by the alleged violator; 

29 (cl whether significant harm resulted to public health or the environment; and 

30 (dl the degree of potential significant harm to public health or the environment. 
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2 

3 

4 

5 

6 

7 

8 

9 

(4) If the department is unable to collect the administrative penalty or 1f a person fails to pay all 

or any portion of the administrative penalty as determined by the department, the department may seek 

to recover the amount in an appropriate district court. 

15) Action under this section does not bar action under 75-10-413 through 75-10-418 or any other 

appropriate remedy. 

16) Administrative penalties collected under this section must be deposited in the orphan share 

account in the state general special revenue fund." 

Section 15. Section 75-10-542, MCA, is amended to read: 

10 "75-10-542. Penalties. (1) A person who willfully violates this part, except 75-10-520, is guilty 

11 of a misdemeanor and upon conviction shall be fined not to exceed $250, imprisoned in the county jail for 

1 2 a term not to exceed 30 days, or both. 

13 (2) A person who violates this part, except 75-10-520, a rule of the department, or an order issued 

14 as provided in this part shall be 1.§. subject to a civil penalty of not more than $50. Each day upon which 

15 a violation of this part or a rule or order occurs is a separate violation. 

16 (31 Civil penalties collected under this section must be deposited in the orphan share account in the 

1 7 state special revenue fund." 

18 

19 Section 16. Section 75-10- 701, MCA, is amended to read: 

20 "75-10-701. Definitions. As used in this part, unless the context requires otherwise, the following 

21 definitions apply: 

22 (1) "Department" means the department of environmental quality provided for in 2-15-3501. 

23 (2) "Director" means the director of the department. 

24 (3) "Environment" means any surface water, ground water, drinking water supply, land surface 

25 or subsurface strata, or ambient air within the state of Montana or under the jurisdiction of the state of 

26 Montana. 

27 (4) la) "Facility" means: 

28 (i) any building, structure, installation, equipment, pipe or pipeline (including any pipe into a sewer 

29 or publicly owned treatment works), well, pit, pond, lagoon, impoundment, ditch, landfill, storage container, 

30 motor vehicle, rolling stock, or aircraft; or 
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Iii) any site or area where a hazardous or deleterious substance has been deposited, stored, 

2 disposed of, placed, or otherwise come to be located. 

3 lb) The term does not include any consumer product in consumer use. 

4 (51 "Fiduciary" means a trustee, executor, administrator, personal representative, custodian, 

5 conservator, guardian, or receiver acting or holding property for the exclusive benefit of another person. 

6 The term does not include: 

7 (al a person who has previously owned or operated the property in a nonfiduciary capacity; or 

8 (b) a person acting as fiduciary with respect to a trust or other fiduciary estate that has no 

9 objectively reasonable or substantial purpose apart from avoidance of or limitation of liability under this part. 

1 O For the purposes of 75-10- 715t++1fil, the term does not include the state, a state agency, or a political 

11 subdivision of the state acting as trustee of natural resources within the state of Montana. 

1 2 16) "Foreclosure" means acquisition of title to property through foreclosure, purchase at foreclosure 

13 sale, assignment or acquisition of title in lieu of foreclosure, repossession in the case of a lease financing 

14 transaction, or acquisition of a right to title or other agreement in full or partial settlement of a loan 

15 obligation. 

16 (7) "Fund" means the environmental quality protection fund established in 75-10-704. 

17 (8) "Hazardous or deleterious substance" means a substance that because of its quantity, 

18 concentration, or physical, chemical, or infectious characteristics may pose an imminent and substantial 

19 threat to public health, safety, or welfare or the environment and is: 

20 (a) a substance that is defined as a hazardous substance by section 101 I 14) of the federal 

21 Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (CERCLA), 42 U .S.C. 

22 9601 I 14), as amended; 

23 lb) a substance identified by the administrator of the United States environmental protection 

24 agency as a hazardous substance pursuant to section 102 of CERCLA, 42 U.S.C. 9602, as amended; 

25 (cl a substance that is defined as a hazardous waste pursuant to section 1004(5) of the Resource 

26 Conservation and Recovery Act of 1976, 42 U.S.C. 6903(5), as amended, including a substance listed or 

27 identified in 40 CFR 261; or 

28 (d) any petroleum product. 

29 (9) "Household" means single and multiple residences, hotels and motels, bunkhouses, ranger 

30 stations, crew quarters, campgrounds, picnic grounds, day-use recreational areas, or similar structures or 
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1 areas. 

2 (10) "Household refuse" means garbage, trash, and sanitary wastes in septic tanks that are derived 

3 from a household. 

4 AAil.ll "Natural resources" means land, fish, wildlife, biota, air, surface water, ground water, 

5 drinking water supplies, and any other resources within the state of Montana owned, managed, held in 

6 trust, or otherwise controlled by or appertaining to the state of Montana or a political subdivision of the 

7 state. 

8 ( 12) "Orphan share" means the percentage share of remedial action costs for a facility that is 

9 attributable, under the procedures in [sections 26 through 36], to identified but bankrupt or defunct persons 

1 0 who are not affiliated with any viable person. 

11 (13) "Orphan share fund" means the fund for the orphan share account established in [section 27]. 

12 t+G}11.1J. (a) "Owns or operates" means owning, leasing, operating, managing activities at, or 

13 exercising control over the operation of a facility. 

14 (b) The term does not include holding the indicia of ownership of a facility primarily to protect a 

15 security interest in the facility or other location unless the holder has participated in the management of the 

16 facility. The term does not apply to the state or a local government that acquired ownership or control 

17 through bankruptcy, tax delinquency, abandonment, lien foreclosure, or other circumstances in which the 

18 government acquires title by virtue of its function as sovereign, unless the state or local government has 

19 caused or contributed to the release or threatened release of a hazardous or deleterious substance from the 

20 facility. The term also does not include the owner or operator of the Milltown dam licensed under part 1 

21 of the Federal Power Act (FERC license No. 2543-004) if a hazardous or deleterious substance has been 

22 released into the environment upstream of the dam and has subsequently come to be located in the 

23 reservoir created by the dam, unless the owner or operator is a person who would otherwise be liable for 

24 a release or threatened release under 75-10-715(1). 

25 f++H.lfil "Person" means an individual, trust, firm, joint-stock company, joint venture, consortium, 

26 commercial entity, partnership, association, corporation, commission, state or state agency, political 

27 subdivision of the state, interstate body, or the federal government, including a federal agency. 

28 ~i.lfil "Petroleum product" includes gasoline, crude oil (except for crude oil at production facilities 

29 subject to regulation under Title 82), fuel oil, diesel oil or fuel, lubricating oil, oil sludge or refuse, and any 

30 other 13etrale1:1A1 relateel petroleum related product or waste or fraction of the product or waste that is liquid 
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at standard conditions of temperature and pressure (60 degrees F and 14. 7 pounds per square inch 

2 absolute}. 

3 .µ.;;j.1lll "Reasonably anticipated future uses·· means likely future land or resource uses that take 

4 into consideration: 

5 (al local land and resource use regulations, ordinances, restrictions, or covenants; 

6 (b} historical and anticipated uses of the facility; 

7 (c} patterns of development in the immediate area; and 

8 (di relevant indications of anticipated land use from the owner of the facility and local planning 

9 officials. 

1 O {+4H.l.fil "Release" means any spilling, leaking, pumping, pouring, emitting, emptying, discharging, 

11 injecting, escaping, leaching, dumping, or disposing of a hazardous or deleterious substance directly into 

12 the environment (including the abandonment or discarding of barrels, containers, and other closed 

13 receptacles containing any hazardous or deleterious substance), but excludes releases confined to the 

14 indoor workplace environment, the use of pesticides as defined in 80-8-102(30) when they are applied in 

15 accordance with approved federal and state labels, and the use of commercial fertilizers, as defined in 

16 80-10-10112), when applied as part of accepted agricultural practice. 

17 t+&J-J.lfil "Remedial action" includes all notification, investigation, administration, monitoring, 

18 cleanup, restoration, mitigation, abatement, removal, replacement, acquisition, enforcement, legal action, 

19 health studies, feasibility studies, and other actions necessary or appropriate to respond to a release or 

20 threatened release. 

21 i+e-H1..Ql "Remedial action contract" means a written contract or agreement entered into by a 

22 remedial action contractor with the state, or with a potentially liable person acting pursuant to an order or 

23 request issued by the department, the United States, or any federal agency, to provide a remedial action 

24 with respect to a release or threatened release of a hazardous or deleterious substance. 

25 t++)-1.?Jl "Remedial action contractor" means: 

26 la) any person who enters into and is carrying out a remedial action contract; or 

27 lb) any person who is retained or hired by a person described in subsection ( 17Hal 1£1..li.fil to 

28 provide services relating to a remedial action. 

29 {+8H111 "Remedial action costs" means reasonable costs that are attributable to or associated with 

30 a remedial action at a facility, including but not limited to the costs of administration, investigation, legal 
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1 or enforcement activities, contracts, feasibility studies, or health studies." 

2 

3 

4 

Section 17. Section 75-10-702, MCA, is amended to read: 

"75-10-702. Rulemaking authority. ill The department is authorized to adopt rules tor the 

5 implementation of this part, including but not limited to: 

6 (al rules for listing and delisting facilities on a priority list, required by 75-10-704, based on the 

7 following criteria: 

8 (i) a facility eligible for listing must have a confirmed release or substantial threat of a release of 

9 a hazardous or deleterious substance that may pose an imminent and substantial threat to public health, 

1 O safety, or welfare or the environment and the department shall provide a written description of the nature 

11 and severity of the threat; 

12 (ii) if remedial actions to address the hazardous or deleterious substances are required at the facility 

13 by another state program, the department shall explain, in writing, its rationale for listing the facility; 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(iii) listing and delisting must be done through a formal process that provides tor public 

participation, including participation of the affected or potentially liable persons in the decis1onmaking 

process, by conduotinst GIVING PUBLIC NOTICE AND PROVIDING OPPORTUNITY FOR at least one public 

meeting in the community most likely to be threatened by the facility that is proposed for listing or delisting; 

and 

(iv) a facility must be delisted when another state program assumes jurisdiction or when further 

remedial actions are not necessary; 

(b) rules for establishing and implementing a system for prioritizing facilities, including categories 

for maximum and high-priority facilities, as required by 75-10-704, arui tor remedial action based on 

potential effects on human health and the environment. 

(2) The rulemaking authority granted in subsection (1) may not invalidate the existing priorities list. 

Rules promulgated pursuant to subsection ( 1) must provide tor the reevaluation of facilities on the existing 

priorities list. A decision by the department to list, delist, or establish a priority for a facility must be made 

in writing." 

Section 18. Section 75-10-704, MCA, is amended to read: 

"75-10-704. Environmental quality protection fund. { 1) There is in the state special revenue fund 
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an environmental quality protection fund to be administered as a revolving fund by the department. The 

2 department is authorized to expend amounts from the fund necessary to carry out the purposes of this part. 

3 (2) The fund may be used by the department only to carry out the provisions of this part and for 

4 remedial actions taken by the department pursuant to this part in response to a release of hazardous or 

5 deleterious substances. 

6 (3) The department shall: 

7 (a) except as provided in subsection (7), establish and implement a system, including the 

8 preparation of a priority list, for prioritizing sites for remedial action based on potential effects on human 

9 health and the environment; and 

1 O (b) investigate, negotiate, and take legal action, as appropriate, to identify liable persons, to obtain 

11 the participation and financial contribution of liable persons for the remedial action, to achieve remedial 

12 action, and to recover costs and damages incurred by the state. 

13 (4) There must be deposited in the fund: 

14 (a) all penalties, forfeited financial assurance, natural resource damages, and remedial action costs 

15 recovered pursuant to 75-10-715; 

16 (b) all administrative penalties assessed pursuant to 75-10-714 and all civil penalties assessed 

17 pursuantto75-10-711(5); 

18 (c) funds appropriated to the fund by the legislature; aHtl 

19 (d) funds received from the interest income of the resource indemnity trust fund pursuant to 

20 1 5-38-202~ 

21 (el funds received from the interest income of the fund; and 

22 If) funds received from settlements pursuant to 75-10-719(7). 

23 (5) Whenever a legislative appropriation is insufficient to carry out the provisions of this part and 

24 additional money remains in the fund, the department shall seek additional authority to spend money from 

25 the fund through the budget amendment process provided for in Title 17, chapter 7, part 4. 

26 (6) Whenever the amount of money in the fund is insufficient to carry out remedial action, the 

27 department may apply to the governor for a grant from the environmental contingency account established 

28 pursuant to 75-1-1101. 

29 (7) (a) There is established a state special revenue account for all funds donated or granted from 

30 private parties to remediate a specific release at a specific facility. There must be deposited into the account 
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the interest income earned on the account. A person Is not liable under 75-10-715 solely as a result of 

2 contributing to this account. 

3 (b) Funds donated or granted for a specific project pursuant to this subsection (7) must be 

4 accumulated in the fund until the balance of the donated or granted funds is sufficient, as determined by 

5 the department, to remediate the facility pursuant to the requirements of 75 10-721 for which the funds 

6 are donated. 

7 (c) If the balance of the fund created in this subsection (7), as determined by the department 

8 pursuant to the requirements of 75-10-7 21, is not sufficient to remediate the facility within 1 year from the 

9 date of the initial contribution, all donated or granted funds, including any interest on those donated or 

10 granted funds, must be returned to the grantor. 

11 (d) If the balance for a specific project is determined by the department to be sufficient to 

12 remediate the facility pursuant to the requirements of 75-10-7 21, the department shall give that site high 

13 priority for remedial action, using the funds donated under this subsection (7). 

14 (e) This subsection (7) is not intended to interfere with or to diminish the authority or actions of 

15 the department to investigate, negotiate, and take legal action, as appropriate, to identify liable persons, 

16 to obtain the participation and financial contribution of liable persons for the remedial action, to achieve 

17 remedial action, and to recover costs and damages incurred by the state. Subsections (7) and (8) do not 

18 pertain to facilities where the department has initiated actions under this part. 

19 (f) The department shall expend the funds in a manner that maximizes the application of the funds 

20 to physically remediating the specific release. 

21 (8) (a) A person may donate in-kind services to remediate a specific release at a specific facility 

22 pursuant to subsection (7). A person that donates in-kind services is not liable under 75-10-715 solely as 

23 a result of the contribution of in-kind services. 

24 (b) A person who donates in-kind services with respect to remediating a specific release at a 

25 specific facility is not liable under this part to any person for injuries, costs, damages, expenses, or other 

26 liability that results from the release or threatened release, including but not limited to claims for 

27 indemnification or contribution and claims by third parties for death, personal injury, illness, loss of or 

28 damage to property, or economic loss. 

29 (c) Immunity from liability, pursuant to subsection (8)(b), does not apply in the case of a release 

30 that is caused by conduct of the entity providing in-kind services that is negligent or grossly negligent or 
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that constitutes intentional misconduct. 

2 (d) This subsection does not minimize the liability, lessen the standard of liability, or otherwise 

3 shield from liability a potentially liable person under 75-10-715 or section 107 of CERCLA for costs or 

4 damages incurred as a result of a release or threatened release of a hazardous or deleterious substance. 

5 (e) Any donated in-kind services that are employed as part of a remedial action pursuant to this 

6 subsection (8) must be approved by the department as appropriate remedial action." 

7 

Section 19. Section 75-10-715, MCA, is amended to read: 8 

9 "7 5-10-715. Liability -- reimbursement and penalties -- proceedings -- defenses and exclusions. 

1 0 ( 1) Except as provided in [sections 26 through 361. notwithstanding ~latwitt:istaAEliAg any other provision 

11 of lawL and subject only to the defenses set forth in subsection (5) and the exclusions set forth in 

12 subsection (7), the following persons are jointly and severally liable for a release or threatened relea·se of 

13 a hazardous or deleterious substance from a facility: 

14 (a) a person who owns or operates a facility where a hazardous or deleterious substance was 

15 disposed of; 

16 (b) a person who at the time of disposal of a hazardous or deleterious substance owned or operated 

17 a facility where the hazardous or deleterious substance was disposed of; 

18 (c) a person who generated, possessed, or was otherwise responsible for a hazardous or 

19 deleterious substance and who, by contract, agreement, or otherwise, arranged for disposal or treatment 

20 of the substance or arranged with a transporter for transport of the substance for disposal or treatment; 

21 and 

22 (d) a person who accepts or has accepted a hazardous or deleterious substance for transport to 

23 a disposal or treatment facility. 

24 (2) A person identified in subsection ( 1) is liable for the following costs: 

25 (a) all remedial action costs incurred by the state; and 

26 (b) damages for injury to, destruction of, or loss of natural resources caused by the release or 

27 threatened release, including the reasonable technical and legal costs of assessing and enforcing a claim 

28 for the injury, destruction, or loss resulting from the release, unless the impaired natural resources were 

29 specifically identified as an irreversible and irretrievable commitment of natural resources in an approved 

30 final state or federal environmental impact statement or other comparable approved final environmental 
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1 analysis for a project or facility that was the subject of a governmental permit or license and the proJect 

2 or facility was being operated within the terms of its permit or license. 

3 (31 If the person liable under subsection I 1 I fails, without sufficient cause, to comply with a 

4 department order issued pursuant to 75-10-711 (4) or to properly provide remedial action upon notification 

5 by the department pursuant to 75-10-711 (3), the person may be liable for penalties in an amount not to 

6 exceed two times the amount of any costs incurred by the state pursuant to this section. 

7 (4) The department may initiate civil proceedings in district court to recover remedial action costs, 

8 natural resource damages, or penalties under subsections (1), (2), and (3). Proceedings to recover costs 

9 and penalties must be conducted in accordance with 75-10-722. Venue for any action to recover costs, 

10 damages, or penalties lies in the county where the release occurred or where the person liable under 

11 subsection ( 1 l resides or has its principal place of business or in the district court of the first judicial district. 

12 (5) A person has a defense and is not liable under subsections (1 ), (2), and (3) if the person can 

13 establish by a preponderance of the evidence that: 

14 (al the department failed to follow the notice provisions of 75-10-711 when required; 

15 (b) the release did not emanate from any vessel, vehicle, or facility to which the person contributed 

16 any hazardous or deleterious substance or over which the person had any ownership, authority, or control 

17 and was not caused by any action or omission of the person; 

18 (c) the release or threatened release occurred solely as a result of: 

19 (i) an act or omission of a third party other than either an employee or agent of the person; or 

20 (ii) an act or omission of a third party other than one whose act or omission occurs in connection 

21 with a contractual relationship, existing directly or indirectly, with the person, if the person establishes by 

22 a preponderance of the evidence that the person: 

23 (A) exercised due care with respect to the hazardous or deleterious substance concerned, taking 

24 into consideration the characteristics of the hazardous or deleterious substance in light of all relevant facts 

25 and circumstances; and 

26 (B) took precautions against foreseeable acts or omissions of a third party and the consequences 

27 that could foreseeably result from those acts or omissions; 

28 (d) the release or threat of release occurred solely as the result of an act of God or an act of war; 

29 (el the release or threatened release was from a facility for which a permit had been issued by the 

30 department, the hazardous or deleterious substance was specifically identified in the permit, and the release 
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was within the limits allowed in the permit; 

2 (fl in the case of assessment of penalties under subsection (3), factors beyond the control of the 

3 person prevented the person from taking timely remedial action; or 

4 (g) the person aesepted transported only household refuse (garl=lage, trasl'l, er septis tan I( sanitary 

5 wastes generated b)' single er multiple residences, l'letels, metels, restaurants, er sifflilar lasilities) for 

6 transport to a solid ,,,.·aste d;,s13esa', faeilit',', unless that person knew or reasonably should have known that 

7 the hazardous or deleterious substance was present in the refuse. 

8 (6) (a) For the purpose of subsection (5)(cl(ii), the term "contractual relationship" includes but is 

9 not limited to land contracts, deeds, or other instruments transferring title or possession, unless the real 

1 O property on which the facility is located was acquired by the person after the disposal or placement of the 

11 hazardous or deleterious substance on, in, or at the facility and one or more of the following circumstances 

12 is also established by the person by a preponderance of the evidence: 

13 (i) At the time the person acquired the facility, the person did not know and had no reason to know 

14 that a hazardous or deleterious substance that is the subject of the release or threatened release was 

15 disposed of on, in, or at the facility. 

16 (ii) The person is a governmental entity that acquired the facility by escheat, lien foreclosure, or 

17 through any other involuntary transfer or acquisition or through the exercise of eminent domain authority 

18 by purchase or condemnation. 

19 (iii) The person acquired the facility by inheritance or bequest. 

20 (bl In addition to establishing one or more of the circumstances in subsection (6)(a)(i) through 

21 (6)(a)(iii), the person shall establish that the person has satisfied the requirements of subsection (5)(c)(i) 

22 or (5)(c)(ii). 

23 (c) To establish that the person had no reason to know, as provided in subsection (6)(a)(i), the 

24 person must have undertaken, at the time of acquisition, all appropriate inquiry into the previous ownership 

25 and uses of the property consistent with good commercial or customary practice in an effort to minimize 

26 liability. For purposes of assessing this inquiry, the following must be taken into account: 

27 Ii) any specialized knowledge or experience on the part of the person; 

28 (ii) the relationship of the purchase price to the value of the property if uncontaminated; 

29 (iii) commonly known or reasonably ascertainable information about the property; 

30 (iv) the obviousness of the presence or the likely presence of contamination on the property; and 
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Iv) the ability to detect the contamination bv appropriate inspection. 

2 Id) Iii Nothini;i 1n susseotions Subsections i5)(b) and I5)(c) or +f\ this subsection (6) may not 

3 diminish the liability of a previous owner or operator of the facility who would otherwise be liable under this 

4 part. 

5 (iii Notwithstanding this subsection I 61, if the previous owner or operator obtained actual knowledge 

6 of the release or threatened release of a hazardous or deleterious substance at the facility when the person 

7 owned the real property and then subsequently transferred ownership of the property to another person 

8 without disclosing the knowledge, the previous owner is liable under subsections ( 1), 12), and (3) and He 

9 2 defense under subsection (5)(b) or I5)(c) is not available to that person. 

10 (el Nothing in tAis subseotion Subsection (6) attests does not affect the liability under this part of 

11 a person who, by any act or omission, caused or contributed to the release or threatened release of a 

12 hazardous or deleterious substance that is the subject of the action relating to the facility. 

13 (7) A person has an exclusion and is not liable under this section if: 

14 (a) the person generated or disposed of only household refuse, unless the person knew or 

15 reasonably should have known that the hazardous or deleterious substance was present in the refuse: 

16 (b) the person owns or operates real property where hazardous or deleterious substances have 

17 come to be located solely as a result of subsurface migration in an aquifer from a source or sources outside 

18 the person's property, provided that the following conditions are met: 

19 (ij the owner or operator did not cause. contribute to, or exacerbate the release or threatened 

20 release of any hazardous or deleterious substances through any act or omission. The failure to take 

21 affirmative steps to mitigate or address contamination that has migrated from a source outside the owner's 

22 or operator's property does not, in the absence of exceptional circumstances. constitute an omission by 

23 the owner or operator. 

24 (ii) the person who caused, contributed to, or exacerbated the release or threatened release of any 

25 hazardous or deleterious substance is not and was not an agent or employee of the owner or operator and 

26 is not or was not in a direct or indirect contractual relationship with the owner or operator, unless the 

27 department provides a written determination that an existing or proposed contractual relationship is an 

28 insufficient basis to establish liability under this section; 

29 (iii) there is no other basis of liability under subsection I 1) for the owner or operator for the release 

30 or threatened release of a hazardous or deleterious substance; and 
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(iv) the owner or operator cooperates with the department and all persons conducting 

2 department-approved remedial actions on the property, including granting access and complying with and 

3 implementing all required institutional controls; 

4 (c) the person owns or occupies real property of 20 acres or less for residential purposes, provided 

5 that the following conditions are met: 

6 (i) the person did not cause, contribute to, or exacerbate the release or threatened release of any 

7 hazardous or deleterious substance through any act or omission; 

8 (iii the person uses or allows the use of the real property for residential purposes. This exclusion 

9 does not apply to any person who acquires or develops real property for commercial use or any use other 

1 0 than residential use. 

11 (iii) at the time the person purchased or occupied the real property, there were no visible indicat'1ons 

1 2 of contamination on the surface of the real property; 

13 (iv) the person cooperates with the department and all persons conducting department-approved 

14 remedial actions on the property, including granting access and complying with and implementing all 

15 required institutional controls; and 

16 (v) there is no other basis of liability under subsection ( 1) for the owner or occupier for the release 

17 or threatened release of a hazardous or deleterious substance. 

18 (8) A person is liable under this section if the department provides substantial credible evidence 

19 that the person fails to satisfy any element of each exclusion in subsections (7)(a) through (7)(c). 

20 t+Hfil The liability of a fiduciary under the provisions of this part for a release or a threatened 

21 release of a hazardous or deleterious substance from a facility held in a fiduciary capacity may not exceed 

22 the assets held in the fiduciary capacity that are available to indemnify the fiduciary unless the fiduciary 

23 is liable under this part independent of the person's ownership or actions taken in a fiduciary capacity. 

24 ~Hl.Ql A person who holds indicia of ownership in a facility primarily to protect a security interest 

25 is not liable under subsections (1 )(a) and (1 )(bl for having participated in the management of a facility 

26 within the meaning of 75-10-701 ( 101(13) ( 14)(b) because of any one or any combination of the following: 

27 (a) holding an interest in real or personal property when the interest is being held as security for 

28 payment or performance of an obligation, including but not limited to a mortgage, deed of trust, lien, 

29 security interest, assignment, pledge, or other right or encumbrance against real or personal property that 

30 is furnished by the owner to ensure repayment of a financial obligation; 
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(b) requiring or conducting financial or environmental assessments of a facility or a portion of a 

2 facility, making financing conditional upon environmental compliance, or providing environmental 

3 information or reports; 

4 (cl monitoring the operations conducted at a facility or providing access to a facility to the 

5 department or its agents or to remedial action contractors; 

6 (d) having the mere capacity or unexercised right to influence a facility's management of hazardous 

7 or deleterious substances; 

8 (e) giving advice, information, guidance, or direction concerning the administrative and financial 

9 aspects, as opposed to day-to-day operational aspects, of a borrower's operations; 

1 O (f) providing general information concerning federal, state, or local laws governing the 

11 transportation, storage, treatment, and disposal of hazardous or deleterious substances and concerning the 

12 hiring of remedial action contractors; 

13 (g) engaging in financial workouts, restructuring, or refinancing of a borrower's obligations; 

14 (h) collecting rent, maintaining utility services, securing a facility from unauthorized entry, or 

15 undertaking other activities to protect or preserve the value of the security interest in a facility; 

16 (i) extending or denying credit to a person owning or in iawful possession of a facility; 

17 (j) in an emergency, requiring or undertaking activities to prevent exposure of persons to hazardous 

18 or deleterious substances or to contain a release; 

19 (k) requiring or conducting remedial action in response to a release or threatened release if prior 

20 notice is given to the department and the department approves of the remedial action; or 

21 (II taking title to a facility by foreclosure, provided that the holder of indicia of ownership, from the 

22 time the holder acquires title, undertakes to sell, re-lease property held pursuant to a lease financing 

23 transaction (whether by a new lease financing transaction or substitution of the lessee), or otherwise divest 

24 itself of the property in a reasonably expeditious manner, using whatever commercially reasonable means 

25 are relevant or appropriate with respect to the facility and taking all facts and circumstances into 

26 consideration and provided that the holder does not: 

27 (i) outbid or refuse a bid for fair consideration for the property or outbid or refuse a bid that would 

28 effectively compensate the holder for the amount secured by the facility; 

29 (ii) worsen the contamination at the facility; 

30 (iii) incur liability under subsection (1 ){c) or (1 )(d) by arranging for disposal of or transporting 
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hazardous or deleterious substances; or 

2 (iv) engage in conduct described in subsection~ il1l-

3 ~il1l The protection from liability provided in subsections f7+ ifil and f8J. i1Ql is not available to 

4 a fiduciary or to a person holding indicia of ownership primarily to protect a security interest if the fiduciary 

5 or person through affirmative conduct: 

6 (al causes or contributes to a release of hazardous or deleterious substances from the facility; 

7 (bl allows others to cause or contribute to a release of hazardous or deleterious substances; or 

8 (cl in the case of a person holding indicia of ownership primarily to protect a security interest, 

9 actually participates in the management of a facility by: 

1 O (ii exercising decisionmaking control over environmental compliance; or 

11 (ii) exercising control at a level comparable to that of a manager of the enterprise with responsibility 

12 for day-to-day decisionmaking either with respect to environmental compliance or substantially all of the 

13 operational, as opposed to financial or administrative, aspects of the facility." 

14 

Section 20. Section 75-10-719, MCA, is amended to read: 15 

16 "75-10-719. Settlement -- bar to contribution liability. (1) A person who has resolved Ris that 

17 person's liability to the state arising under 75-10-715 or section 107(al( 1 I through (a)(4) of CERCLA, 42 

18 U.S.C. 9607(a)(1 I through (a)(4), in an administrative or judicially approved settlement is not liable for 

19 claims for contribution regarding matters addressed in the settlement. The settlement does not discharge 

20 any of the other potentially liable persons unless its terms provide a discharge. The terms of the settlement 

21 may reduce the potential liability of the other potentially liable persons by the amount of the settlement. 

22 (21 If the state has obtained less than complete relief from a person who has resolved Ris that 

23 person's liability to the state in an administrative or judicially approved settlement, the state may bring an 

24 action against any other person who has not resolved Ris that person's liability. 

25 (31 A person who has resolved, in whole or in part, Ris that person's liability to the state for the 

26 release or for remedial action costs in an administrative or judicially approved settlement may seek 

27 contribution from a person who is not party to a settlement referred to in subsection (1 ). 

28 (4) Whenever practicable and in the public interest, as determined by the director of the 

29 department, the department may, as promptly as possible, reach a final settlement with a potentially liable 

30 or liable person l+aele under 75-10-715 in an administrative or civil action under 75-10-711 if the settlement 
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2 

3 

4 

6 

7 

8 

9 

10 

11 

12 

13 

involves only a minor portion of the response remedial action costs at the facility concerned and, in the 

Judgment of the department, taking into account the toxicity of the hazardous or deleterious substances 

involved and the person's contribution of hazardous or deleterious substances in relation to the total volume 

of hazardous or deleterious substances at the facility, the conditions in ei#!ef any of the following 

sul3seetion subsections (4) (a) ef t4l+e+ through 141 (dl are met: 

(al Both of the following are minimal in comparison to other hazardous or deleterious sul3stances 

at the faeility: 

(ii the amount of the hazarsous or seleterious sul3stanees eontri13utes 13y that person to the faeilit'I'; 

(ii) the tOJEio or other hazarsous effects of the sul3stanses oontri13utes B'I' that person to the facility. 

the person is one whose liability is based solely on 75-10-715( 1 )(cl or ( 1 )Id) and who presents substantial 

credible evidence that the person contributed less than 0.002% of the total volume or less than 100 gallons 

or 200 pounds of materials containing hazardous or deleterious substances at a facility that received 

hazardous or deleterious substances from multiple contributors. The department may not require the 

14 payment of remedial action costs from this person. 

15 (bl (i) the person is one whose liability is based solely on 75-10-715(1)(c) or I1l(d) and who 

16 presents substantial credible evidence that the person arranged for disposal or treatment of less than 5 % 

17 of the total quantity of solid waste or hazardous or deleterious substances disposed of at a facility that 

18 received solid waste or hazardous or deleterious substances from multiple contributors. 

19 (ii) For the purposes of subsection (5)(a) and this subsection (4)(bl only, the term "solid waste" 

20 means: 

21 IA) all putrescible and nonputrescible wastes, including garbage, rubbish, refuse, or ashes; 

22 (B) sludge from sewage treatment plants, water supply plants, or air pollution control facilities; 

23 (C) construction and demolition wastes; 

24 (D) dead animals, including offal; 

25 (El discarded home and industrial appliances; and 

26 (F) wood products or wood byproducts and inert materials. 

27 Mid (i) +l=\e the person: 

28 (A) is the owner of the real property on or in which the facility is located; 

29 (Bl did not conduct or permit the generation, transportation, storage, treatment, or disposal of any 

30 hazardous or deleterious substance at the facility; and 
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IC) did not contribute to the release or threat of release of a hazardous or deleterious substance 

2 at the facility through any action or omission. 

3 (ii) This subsection f4J.fBt i±lifl does not apply if the person purchased the real property with actual 

4 or constructive knowledge that the property was used for the generation, transportation, storage, 

5 treatment, or disposal of any hazardous or deleterious substance. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(di the person presents substantial credible evidence that the person has a defense under 

75-10-715(5). 

(5) When reaching a settlement under subsection (4)1b), (4)(c). or (4)(d), the department may 

require the payment of remedial action costs not to exceed two times the person's reasonably proiected 

liability for remedial action costs as determined by the department. Except as provided in subsection 16). 

the settlement must contain a reservation of rights clause in the event that the department obtains new 

information showing that the settling person no longer qualifies for a settlement because: 

(a) the solid waste or hazardous or deleterious substances contributed by the person was of a 

greater volume or toxicity than originally estimated; or 

(bl the settlement was reached under subsection (4)(c) and, after settlement, the department finds 

that the person had actual or constructive knowledge that the property was used for the generation, 

transportation, storage, treatment, or disposal of any hazardous or deleterious substance. 

(6) A person who agrees to a liability settlement may avoid the reservation of rights clause under 

subsection (5) by paying remedial action costs in the amount of four times the person's reasonably 

projected liability for remedial action costs as determined by the department. 

(71 All funds received as a result of settlements under this section must be paid in the following 

order of priority: 

(al to the department as reimbursement for its remedial action costs at the facility; 

lb) to liable persons as reimbursement for remedial action costs at the facility. In the event of an 

allocation under [sections 26 through 36], the reimbursement must be in proportion to each liable person's 

share of liability as determined under the provisions of [section 34 or 35]; 

(c) the remainder, if any: 

ji) to the orphan share fund provided in [section 27] if the facility went through the allocation 

process provided in [sections 26 through 36]; or 

Iii) to the fund provided in 75-10-704 if the facility did not undergo the allocation process provided 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

in [sections 26 through 36]. 

(8) Any person who enters into a settlement under this section may not be subject to or assigned 

a share in the allocation process provided in [sections 26 through 36]. 

fe+.illl As part of an administrative or judicially approved settlement agreement, the department may 

require the liable person to provide financial assurance, in an amount determined by the department, to 

ensure the long-term operation and maintenance of the remedial action site. The liable person shall provide 

the financial assurance by any one method or combination of methods satisfactory to the department, 

including but not limited to insurance, guarantee, performance or other surety bond, letter of credit, 

qualification as a self-insurer, or other demonstration of financial capability." 

11 Section 21. Section 75-10-720, MCA, is amended to read: 

12 "75-10-720. Condemnation -- creation of state lien. {1) Whenever the department determines that 

13 property upon which a release or threatened release of a hazardous or deleterious substance has occurred 

14 may present an imminent and substantial endangerment to the public health, safety, or welfare or the 

15 environment, the department may condemn the property for public use to mitigate the threat. The taking 

16 of the property must be conducted in accordance with the procedure set forth in Title 70, chapter 30, parts 

17 1 through 3. 

18 {2) All costs, penalties, and natural resource damages for which a person has been judicially 

19 determined to be liable to the state pursuant to 75-10-715 constitute a lien in favor of the state upon all 

20 property and rights to the property that belong to the person. 

21 (3) The lien imposed by this section arises at the time notice incorporating a description of the 

22 property subject to the remedial action and an identification of the amount of costs, penalties, and natural 

23 resource damages is €i1:l+'f filed with the clerk and recorder of the county in which the real property is 

24 located. A copy of the notice must be served by certified mail upon the liable person. 

25 {4) The costs, penalties, and natural resource damages constituting the lien may be recovered in 

26 an action in the district court for the district in which the property is located or in which the remedial action 

27 Is occurring or has occurred. This section does not affect the right of the state to bring an action against 

28 a person to recover all costs, penalties, and natural resource damages for which that person is liable under 

29 this part or any other provision of state or federal law. 

30 {5) The lien must continue until the liability for the costs and damages incurred as a result of the 
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release of a hazardous or deleterious substance is satisfied. 

2 161 If the department expends money from the fund for orphan share remedial action costs at a 

3 facility or for a facility at which a reimbursed orphan share exists, the state has a lien upon the facility for 

4 the unrecovered costs. The lien: 

5 (al may not exceed the increase in fair market value of the property attributable to the unfunded 

6 portion of the remedial action at the time of a subsequent sale or other disposition of the property; 

7 lb) arises at the time costs are first incurred by the department with respect to a remedial action 

8 at the facility; 

9 lei must be filed according to subsection (3); and 

1 O Id) continues until the earlier of satisfaction of the lien or recovery of all remedial action costs 

11 incurred at the facility. 

12 (71 Payment of any liens under this section must be deposited in one of the two accounts from 

13 which the remedial action costs originated, including the fund established in 75-10-704 or the orphan share 

14 fund established in [section 27!." 

15 

16 Section 22. Section 75-10-724, MCA, is amended to read: 

17 "75-10-724. biabilit•t appertiBRA'IORt aRd eeRtributieR Private right of action. f+t Any person who 

18 receives notice under 75-10-711, who is held jointly and severally liable under 75-1 0-715, or who initiates 

19 a voluntary cleanup under the provisions of 75-10-730 through 75-10- 738 may bring a private right of 

20 action, including a claim for contribution or declaratory relief, against any other person who is liable or 

21 potentially liable under 75-10-715 for the recovery of remedial action costs. In resolving contribution claims, 

22 the court shall allocate remedial action costs among the liable persons based on the factors set out in 

23 [section 34 l. has tlcio right at trial to lcia•fo tRo trier of faot apportioA liaeility affloAg tlcie parties as provided 

24 in this seetioA. The ewdon is SA eaeh liaele perseA to show how his liaeility slciould ee apportioAed. In 

25 apportieAiA§ the liaeility of aA)' persoA UAdor this seetioA, tlcie trier of fact slciall eoAsider the followiAg: 

26 (al the ei<tent ta '"''Riel'I tl'le persen's eontribution to tlcio release et a ha2ardous or deleterious 

27 suestanee ean be distin§uislcied; 

28 (IJl the □ fflount of hazardous or deleterious substaAee in•,olvod; 

29 (el tRO de§ree of tol<ieity of the hazardous or deleterious substanee im'olved; 

30 (dl the Ele§ree of im•olvefflent of and eare mrnreised ti'( tho person in fflanufaeturin€J, troatin§, 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

traAs13ortiA§, or dis13osiAg of tho ha2ardous or deleterious su0staAeo; 

(o) tl=!e aegree ef eeeJ3eratieA 01, the 13erson with federal, state, or local effirnals to pre11eAt aw; 

harAl to the f3U0lic l=!ealth, safety, or welfare er the eA 1JirenA1eAt; aAd 

(fl lmo,•;led§o by the J3ersoA ef the hacardeus naturn of the substance. 

(2) If a person is held joiAtly and several!~· lia0le under 7e 10 71 e ans osta0lishes a pro13ortionate 

share of the aggre§ate lia0ility, the perseA has the ri§ht of eoAtri0utioA froA1 aAy other liasle person. If far 

aAy roason all or part of the s0Atri0ution froAl a 13ersoA lia0le far s0Atri0ution sanAot 0e ostaiAed, eaeh of 

the other persons agaiAst whoAl reso11ery is allowed is lia0le to eoAtrisute a pro13ortional 13art of the unpaid 

13ortioA of tho noneontrisuting 13erson's share aAd A1ay obtain jud§ffiBAt in a pendiAg or subse!juent action 

for eontri0utioA fro Al tho AoncoAtrisuting person." 

12 Section 23. Section 82-4-141, MCA, is amended to read: 

13 "82-4-141. Violation --penalty. (1) A person or operator who violates any of the provisions of this 

14 part or rules or orders adopted under this part shall pay a civil penalty of not less than $100 or more than 

15 $1,000 for the violation and an additional civil penalty of not less than $100 or more than $1,000 for each 

16 day during which a violation continues and may be enjoined from continuing SH6fl the violations as provided 

17 in this section. These penalties SHal! must be recoverable in any action brought in the name of the state of 

18 Montana by the attorney general in the district court of the first judicial district of this state in and for the 

19 county of Lewis and Clark or in the district court having jurisdiction of the defendant. 

20 (2) The attorney general shall, upon the request of the director, sue for the recovery of the 

21 penalties provided for in this section and bring an action for a restraining order, temporary or permanent 

22 injunction against an operator or other person violating or threatening to violate an order adopted under this 

23 part. 

24 (3) A person who willfully violates any of the provisions of this part or any determination or order 

25 adopted under this part~ that has become final is guilty of a misdemeanor and shall be fined not less 

26 than $500 and not more than $5,000. Each day on which a violation occurs constitutes a separate offense. 

27 (4) Civil penalties collected under this section must be deposited in the orphan share account in 

28 tho state special revenue fund." 

29 

30 Section 24. Section 82-4-241, MCA, 1s amended to read: 
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2 

3 

4 

5 

6 

"82-4-241. Receipts paid into general fund. ill Except fer bane forfeiture ll'l0Ae';S as provided in 

subsection (2). all fees, penalties, and other ll'leneys money available or paid to the department under the 

provisions of this part Sf\al! must be placed in the state treasury and credited to the general fund. 

(21 Civil penalties paid to the department under 82-4-254 must be placed in the orphan share 

account in the state special revenue fund." 

7 NEW SECTION. Section 25. Citizens suit. (11 Any person may commence a civil action to compel 

8 compliance with (seetiens 26 threu§h 361 by any liable or potentially liable person under 75-10-715 alleged 

9 to be in violation of a rule, notice letter, order, or department-approved remedial action required pursuant 

10 to a notice letter or order under this chapter. 

11 (2) At least 60 days before commencing the action, the person shall give notice of intent to sue 

12 to all liable or potentially liable persons under 75-10-71 5 who are contemplated to be defendants in the 

13 proposed action. 

14 (3) An action may not be commenced under subsection ( 1) if the liable or potentially liable person 

15 is diligently coming into compliance with the rule, notice letter, order, or department-approved remedial 

16 action plan or if the department has commenced and is diligently prosecuting an action to require 

17 compliance with the rule, notice letter, order, or department-approved remedial action plan. 

18 

19 NEW SECTION. Section 26. Short title. [Sections 26 through 36] may be cited as the "Controlled 

20 Allocation of Liability Act". 

21 

22 NEW SECTION. Section 27. Orphan share state special revenue account -- reimbursement of 

23 claims -- payment of department costs. 11 I There is an orphan share account in the state special revenue 

24 fund established in 17-2-102 that is to be administered by the department. Money in the account is 

25 available to the department by appropriation and must be used to reimburse remedial action costs claimed 

26 pursuant to [sections 26 through 36] and to pay costs incurred by the department in defending the orphan 

27 share. 

28 12) There must be deposited in the orphan share account: 

29 (a) money allocated from the metalliferous mines license tax pursuant to 15-37-117; 

30 (bl money in excess of $250,000 per year collected by the department as provided in (section 2 
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of House Bill No. 284] establishing an environmental rehabilitation and prevention account; 

2 (c) all penalties assessed pursuant to [section 34(12)]; 

3 (di funds received from the interest income of the resource indemnity trust fund pursuant to 

4 15-38-202; 

5 (e) funds allocated from the resource indemnity and ground water assessment tax proceeds 

6 provided for in 15-38-106; 

7 (f) unencumbered funds remaining in the abandoned mines state special revenue account provided 

8 in section 19, Chapter 584, Laws of 1995, as of [the termination date of section 19, Chapter 584, Laws 

9 of 1995, as may be amended]; 

1 O (gl interest income on the account; 

11 (hi funds received from settlements pursuant to 75-1 0- 71 9(7); 

12 (i) funds received from reimbursement of the department's orphan share defense costs pursuant 

13 to subsection (6); 

14 (j) fine and penalty money received pursuant to 75-2-412, 75-2-413, 75-2-427, 75-3-407, 

15 75-5-634, 75-6-109, 75-6-114, 75-10-417, 75-10-418, 75-10-423, 75-10-424, 75-10-542, 82-4-141,and 

16 82-4-241; and 

17 (k) unclaimed or excess reclamation bond money received pursuant to 82-4-141 and 82-4-241. 

18 (3) If the orphan share fund contains sufficient money, valid claims must be reimbursed 

19 subsequently in the order in which they were received by the department. If the orphan share fund does 

20 not contain sufficient money to reimburse claims for completed remedial actions, a reimbursement may not 

21 be made and the orphan share fund, the department, and the state are not liable for making any 

22 reimbursement for the costs. The department and the state are not liable for any penalties if the orphan 

23 share fund does not contain sufficient money to reimburse claims, and interest may not accrue on 

24 outstanding claims. 

25 (4) Except as provided in subsection (8), claims may not be submitted and remedial action costs 

26 may not be reimbursed from the orphan share fund until all remedial actions, except for operation and 

27 maintenance, are completed at a facility. 

28 (5) Reimbursement from the orphan share fund must be limited to actual documented remedial 

29 action costs incurred after the date of petition provided in [section 29]. Reimbursement may not be made 

30 for attorney fees, legal costs, or operation and maintenance costs. 
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(6) (a) The departl)1ent's costs incurred in defending the orphan share must be paid by the persons 

2 participating in the allocation under [sections 26 through 36] in proportion to their allocated shares. The 

3 orphan share fund is responsible for a portion of the department's costs incurred in defending the orphan 

4 share in proportion to the orphan share's allocated share, as follows: 

5 Ii) If sufficient funds are available in the orphan share fund, the orphan share fund must pay the 

6 department's costs incurred in defending the orphan share in proportion to the share of liability allocated 

7 to the orphan share. 

8 Iii) If sufficient funds are not available in the orphan share fund, persons participating in the 

9 allocation under [sections 26 through 361 shall pay all the orphan share's allocated share of the 

1 O department's costs incurred in defending the orphan share in proportion to each person's allocated share 

11 of liability. 

1 2 ill A person who pays the orphan share's proportional share of costs has a claim against the 

13 orphan share fund and must be reimbursed as provided in subsection (3). 

14 17) If any money remains in the orphan share fund after [the termination date of this section] and 

15 after outstanding claims are paid, the money must be deposited in the general fund. 

16 (8) If the lead liable person under [section 301 presents evidence to the department that the person 

17 cannot complete the remedial actions without partial reimbursement and that a delay in reimbursement will 

18 cause undue financial hardship on the person, the department may allow the submission of claims and may 

19 reimburse the claims prior to the completion of all remedial actions. A person is not eligible for early 

20 reimbursement unless the person is in substantial compliance with all department-approved remedial action 

21 plans. 

22 (9) A person participating in the allocation process who received funds under the mixed funding 

23 pilot program provided for in sections 14 through 20, Chapter 584, Laws of 1995, may not claim or receive 

24 reimbursement from the orphan share fund for the amount of funds received under the mixed funding pilot 

25 program that are later attributed to the orphan share under the allocation process. 

26 

27 NEW SECTION. Section 28. Eligibility -- statute of limitations. ( 1) Except for a facility that is listed 

28 on the national priorities list pursuant to the federal Comprehensive Environmental Response, 

29 Compensation, and Liability Act of 1980, 42 U.S.C. 9601, et seq., a facility listed on the priority list 

30 established pursuant to 75-10-702 is eligible for the allocation process under [sections 26 through 36]. 
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1 12) Only liability for remedial action costs is eligible for allocation and reimbursement from the 

2 orphan share fund. Allocation of liability and reimbursement of costs for natural resource damages is not 

3 permitted under [sections 26 through 36]. 

4 13) Remedial action costs incurred prior to the date of the potentially liable person's written petIt1on 

5 to the department as provided in [section 29] are not eligible for reimbursement from the orphan share fund. 

6 14) Only one allocation will be allowed for each facility unless; 

7 la) the department determines that an additional allocation is appropriate due to: 

8 Ii) the existence of more than one discrete unit of contamination at the facility; 

9 Iii) the discovery of new releases after remedial actions at the facility are complete; or 

1 O I iii) other factors the department determines appropriate. 

11 lb) all the liable or potentially liable persons under 7 5-10-715 agree in writing that an orphan share 

12 does not exist for the proposed allocation and either of the conditions in subsection I4)1a)li) or (4)(a)(ii) is 

13 met. 

14 15) A liable or potentially liable person under 75-10-715 may not file a cost recovery or contribution 

15 action against any person participating in the allocation process provided for in [sections 26 through 36] 

16 until the allocation process is complete. The statute of limitations on the filing of cost recovery or 

17 contribution actions is tolled from the first date of a petition for allocation on a facility until 30 days after 

18 the submittal of the allocation report provided for in [section 34], or until 30 days following the expiration 

1 9 of the time period for appeal or the final decision on appeal. 

20 

21 NEW SECTION. Section 29. Allocation of liability -- process initiation. (1) For a facility at which 

22 the department has initiated a remedial action under 75-10-711 through the issuance of a notice letter prior 

23 to [the effective date of this section], any person determined to be potentially liable under 75-10-71 5 may 

24 petition the department in writing to initiate the allocation process. The right to participate in the allocation 

25 process is waived if the written petition is not provided to the department prior to the completion of 

26 remedial actions, except for operation and maintenance, at the facility. 

27 12) For a facility at which the department has not initiated a remedial action through the issuance 

28 of a notice letter under 75-10-711, any person potentially liable under 75-10-71 5 who has received 

29 approval of a voluntary cleanup plan under 75-10-730 through 75-10-738 may petition the department in 

30 writing to initiate the allocation process. The right to participate in the allocation process is waived if the 
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written petition is not provided to the department prior to the completion of remedial actions, except for 

2 operation and maintenance, at the facility. 

3 13) For a facility at which the department initiates a remedial action through the issuance of a 

4 notice letter under 75-10-711 after [the effective date of this section], any person potentially liable under 

5 75-10-715 may petition the department in writing within 60 days of the date of the notice letter to initiate 

6 the allocation process. Any potentially liable person under 75-10-715 who does not provide a written 

7 petition to the department within this timeframe waives the right to participate in the allocation process and 

8 remains liable as provided in 75-10-71 5. The notice letter sent by the department must advise that a failure 

9 to petition the department for allocation as provided in this subsection will result in a waiver of the right 

10 to participate in the allocation process. 

11 (4) The allocation process may be initiated and may proceed upon written petition of one or more 

1 2 potentially liable persons. 

13 (5) Prior to the initiation of discovery as provided in [section 31 J, all persons who participate in the 

14 allocation process shall agree in writing that the allocator's decision is binding, subject only to the 

15 provisions of [section 3419)] and the appeal provisions of [section 35]. 

16 16) All liable or potentially liable persons under 75-10-715 who do not participate in the allocation 

17 process under [sections 26 through 36[ remain liable as provided in 75-10-715. 

18 (7) Upon receipt of a written petition under subsections (1) or 12) or when initiating actions at a 

19 facility without a prior notice letter under subsection (3), the department shall: 

20 (a) conduct a good faith investigation and may use its authority in 75-10-707 to identify persons 

21 who may be liable under 75-10-715; and 

22 lb) issue notice letters to the persons it identifies as potentially liable under 75-10-715. 

23 18) A person who receives a notice letter may, within 60 days from the date of the notice letter, 

24 petition the department in writing to participate in an allocation process and provide the department with 

25 the identity of other potentially liable persons under 75-10-715 who were not noticed by the department. 

26 When identifying additional potentially liable persons, the noticed person shall provide to the department 

27 a statement and credible evidence showing that there is a basis in law and fact to determine that the 

28 identified person is potentially liable under 75-10-71 5. 

29 (9) Within 30 days of receipt of the information provided for in subsection (8), the department may 

30 issue a notice letter to an identified person whom the department determines is a potentially liable person 
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1 under 75-10- 715. If the department does not issue a notice letter to an identified person, the department 

2 shall issue the person a nomination letter indicating that the person has been identified as potentially liable 

3 under 75-10-715. The nomination letter must state that the person has the right to participate in the 

4 allocation process and thilt if the person does not participate and is found liable, the person remains subject 

5 to liability as provided in 75-10-715. If the newly noticed or nominated person chooses to participate in 

6 the allocation process, the person shall provide a written petition of the person's intent to participate in the 

7 allocation process to the department within 30 days of the date of the notice or nomination letter. A failure 

8 to petition the department for allocation as provided in this subsection results in a waiver of the right to 

9 participate in the allocation process. 

10 (10) If a person nominated under subsection (9) cannot be readily located, the department shall, 

11 within 30 days of receipt of the information provided for in subsection (8), publish one notice of the 

12 person's nomination, along with the information contained in a nomination letter under subsection 191, in 

13 a newspaper of general circulation in the county where all or a portion of the facility is located. The notice 

14 must state that the person has 30 days from the date of the notice to petition the department, in writing, 

15 to participate in the allocation process. A failure to petition the department for allocation as provided in 

16 this subsection results in a waiver of the right to participate in the allocation process. 

17 ( 11) If one or more potentially liable persons petition in writing for an allocation process under 

18 subsection (1 ), (2), or (3) and the department determines that the facility has a potential orphan share, the 

19 department shall: 

20 (al publish a notice and brief description of the facility in a newspaper of general circulation in the 

21 area affected and provide at least 30 days for submission of public comment on the identification of 

22 potentially liable persons under 75-10-715; and 

23 (bl notify interested persons and the county commissioners of the county whore EACH COUNTY 

24 IN WHICH ALL OR A PORTION OF the facility is located and provide at least 30 days for submission of 

25 comments on the identification of potentially liable persons under 75-10-715. 

26 ( 12) If a nominated person participates in the allocation and the person is assigned a zero share of 

27 liability by the allocator, that person's reasonable costs of participating in the allocation, including attorney 

28 fees, must be borne by the person who proposed the addition of the nominated person to the allocation. 

29 (13) If the department anticipates that a facility may have an orphan share, the department shall 

30 represent the orphan share in the allocation orocess. If the state Is a potentially liable person under 
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75-10-715, an agency or entity other than the department shall represent the state In the allocation 

2 process. 

3 ( 14) Except as provided in subsection ( 15), whenever the department is involved in allocation 

4 processes on five facilities, other allocation processes may be stayed before the discovery stage provided 

5 in [section 31 ]. Upon completion of an allocation provided in [section 34 or 35], execution of a stipulated 

6 agreement under [section 341, or a default to liability as provided in 75-10-715 for one of the five facilities, 

7 the department shall notify the potentially liable persons for the facility on the waiting list that has the 

8 earliest date of written petition. Discovery under [section 31 l must begin within 10 days of department 

9 notification. 

1 O (151 A stay on the allocation process may not occur under subsection (14) if all persons 

11 participating in the allocation process agree in writing that there is no orphan share and that the state is 

12 not a potentially liable person under 75-10-715. The agreement is binding upon all noticed or nominated 

13 persons. 

14 ( 161 If, after initiating the process, a potentially liable person elects to discontinue participation in 

15 the process, the person remains subject to liability as provided in 75-10-715. 

16 

17 NEW SECTION. Section 30. Emergency actions•· remedial action requirements•· designation of 

18 lead person •· enforcement. ( 11 If the department determines that immediate response to an imminent 

19 threat to public health, safety, or welfare or the environment is necessary to avoid substantial injury or 

20 damage to persons, property, or resources, the department may require any potentially liable person to take 

21 remedial actions without the prior written notice required by 75-1 O· 711 (31. The department has 30 days 

22 to comply with the notification requirements provided in 75-1 O· 711 (3) and [section 29] when requiring 

23 emergency remedial actions. 

24 (21 Within 30 days of the issuance of the notice letters, the noticed persons shall designate a lead 

25 person who shall conduct remedial actions at the facility. Upon request of the noticed persons and for 

26 good cause shown, the department may grant a 30-day extension of time to identify the lead person. 

27 (31 If the department determines that the identified lead person is financially or otherwise incapable 

28 of completing remedial actions required by the department, the department shall notify all noticed persons 

29 of this determination in writing and request that another lead person be designated within 15 days. 

30 (4) The designated lead person shall undertake all remedial actions required by the department. 
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(5) If the noticed persons do not designate an approved lead person within the timeframes provided 

2 under subsection (2) or (3), the department shall designate a lead person to undertake required remedial 

3 iu;tions. 

4 (6) If the department finds that the lead person has not complied with the requirements of a notice 

5 letter, order, stipulated agreement, or any department-approved remedial action plan, the department shall 

6 notify all potentially liable persons of the noncompliance. 

7 (7) If the noncompliance continues for 30 days after the date of the notice provided in subsection 

8 (6), the potentially liable persons have not demonstrated that the noncompliance is due to good cause, and 

9 the facility is a maximum or high-priority facility on the department's priority list established pursuant to 

1 0 75-10-702, the department shall take one or more of the following actions: 

11 (a) issue a unilateral order requiring the potentially liable persons to comply with the requirements 

12 of the notice letter, order, stipulated agreement, or department-approved remedial action plan; 

13 (bl file a civil action as provided in 75-10-711; 

14 (c) conduct the required remedial actions and seek cost recovery and penalties as provided in 

15 75-10-711; 

16 (d) file a cost recovery action as provided in 75-10-7 22; or 

17 (e) void approval of the voluntary cleanup plan as provided in 75-10- 736. 

18 (8) If the noncompliance continues for 30 days after the date of the notice provided in subsection 

19 (6), the potentially liable persons have not demonstrated that the noncompliance is due to good cause, and 

20 the facility is not a maximum or high-priority facility on the department's priority list, the department may 

21 take one or more of the actions provided for in subsection (7). 

22 19) For purposes of subsections 17), 18), and (10), "good cause" means factors beyond a person's 

23 control that include severe weather conditions, third-party interference, an act of God, or an act of war. 

24 Before a person may claim good cause due to third-party interference, the person shall show that the 

25 person used reasonable efforts to obtain cooperation or compliance from the third party. 

26 ( 101 If the lead person fails to comply with the requirements of a notice letter, order, stipulated 

27 agreement, or other department-approved remedial action plan, the facility and all noticed persons remain 

28 subject to liability as provided in 75-10-715 unless another person assumes the lead role in implementing 

29 the sleaAtJ~ ~laA REQUIRED REMEDIAL ACTIONS or the lead person can establish that the noncompliance 

30 is due to good cause. 
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NEW SECTION. Section 31. Discovery. { 1) Each person participating in the allocation process for 

2 a facility may conduct discovery for a period of not more than 90 days from the date of the last notice or 

3 nomination letter. Discovery requests by each person participating in the allocation process, including the 

4 orphan share representative, are limited to the following unless otherwise agreed to by all persons 

5 participating in the allocation, including the orphan share representative: 

6 {a) 5 1-day oral depositions not to exceed 8 hours each; 

7 {bl 25 written interrogatories, including subparts; 

8 {c) 50 requests for admission; and 

9 {di 50 requests for production of documents. 

1 O (2) The persons participating in the allocation process may extend the discovery period for up to 

11 30 days if all persons agree to the extension in writing. 

12 13) Any participating person who is not responsive to discovery requests or who does not 

1 3 participate in the subsequent allocation proceeding and is allocated a share of liability remains subject to 

14 liability as provided in 75-10-715. 

15 

16 NEW SECTION. Section 32. Preallocation negotiations. { 1) After discovery pursuant to [section 

17 31] closes, all persons participating in the allocation process shall conduct good faith settlement 

18 negotiations for a period of 30 days. 

19 (2) The participating potentially liable persons may use an impartial mediator when conducting 

20 settlement negotiations. 

21 (31 If a settlement is reached under subsection ( 1 I, the persons shall execute a stipulated 

22 agreement as provided in [section 34]. 

23 (41 If a stipulated agreement is not executed as provided in [section 341, the persons shall select 

24 an allocator as provided in [section 33]. 

25 

26 NEW SECTION. Section 33. Allocator selection -- payment of fees. (1) If the preallocation 

27 negotiations pursuant to [section 32] fail to produce a stipulated agreement within the timeframe provided 

28 in [section 32], the participating persons shall select an allocator within 30 days after the preallocation 

29 negotiations end. All participating persons shall agree on the selected allocator. 

30 12) Before selection or appointment as an allocator, a person shall disclose all conflicts of interest, 
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including whether the allocator is or has been a relative, attorney, agent, employee, creditor, or contractor 

2 of, or in any manner is or has been interested financially or personally with, any person involved in the 

3 allocation. 

4 (31 If the participating persons are unable to agree on an allocator within the required 30 days, one 

5 or more of the participating persons shall apply for judicial resolution, within 10 days, to the district court 

6 in the county where the release occurred or where any potentially liable person under 75-10-715 resides 

7 or has a principal place of business or in the district court of the first judicial district. If an application to 

8 the district court is not made within 10 days, all persons remain subject to liability as provided in 75-10-71 5 

9 and the allocation process ends. 

10 (41 Upon selection or appointment of the allocator, the lead person shall advance, if required by 

11 the allocator, up to $5,000 toward the allocator's expenses. Any expenses accrued by the allocator for 

12 legal or technical expertise must be approved in advance by all the participating persons. The allocator's 

13 fees and reasonable expenses must be divided among the participating liable persons, except the orphan 

14 share, in proportion to their allocated shares. The orphan share fund established in [section 27] is not 

15 responsible for any portion of the allocator's fees and expenses. 

16 

17 NEW SECTION. Section 34. Allocating liability. ( 1) Upon selection or appointment, the allocator 

18 shall establish the process and schedule for determining the allocation, including the length and scope of 

19 any documents to be presented. 

20 (2) The participating persons shall submit to the allocator and to each other a statement of position 

21 and exhibits of a factual nature. Each person's statement must identify the factors listed in subsection (5) 

22 that the person believes are relevant to allocation of liability for the facility. 

23 (31 The allocator may convene the participating persons as the allocator believes necessary to 

24 clarify the facts and may pose additional questions, interview any person or the person's representative, 

25 and impose presumptions concerning missing information. The allocator may seek department assistance 

26 with information gathering pursuant to 75-10-707. 

27 (4) The allocator may not engage in ex parte communications with any person or the person's 

28 representative. 

29 (5) The allocator shall allocate each participating and nonparticipating person's share of liability 

30 based only on information presented or collected during the allocation process and, taking into account 
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facility characteristics, shall apportion liability on a percentage basis according to the following factors: 

2 (a) the extent to which the person caused the release of the hazardous or deleterious substance; 

3 (bl the extent to which the person's contribution to the release of a hazardous or deleterious 

4 substance can be distinguished; 

5 (c) the amount or volume of hazardous or deleterious substance and the amount contributed by the 

6 person; 

7 (d) the relative hazard of the hazardous or deleterious substance contributed by the person, 

8 including volatility, carcinogenicity, mobility, persistence, reactivity, and toxicity; 

9 (e) the degree of past and present cooperation by the person with the government to prevent harm 

1 0 to the public health, safety, or welfare and the environment, including participation in remedial actions 

11 occurring concurrently with the allocation process and compliance and cooperation with discovery pursuant 

12 to [section 31 ]; 

13 (f) what the person knew or should have known of+ 

14 fit the hazardous nature of the substance, the risk associated with that substance, and proper 

1 5 waste disposal practices; 

16 Wifil the circumstances of the property acquisition, including the documented price paid and 

17 discounts granted; afl4 

18 t+iiti!:!l the person's knowledge of or acquiescence to waste generation, storage, handling, 

19 treatment, or disposal; 

20 &ill the length of time of ownership, operation, generation, or transportation; 

21 W.Ll.l. any violations of or noncompliance with health and environmental regulations, including 

22 permit violations or violations relating to public notification; 

23 fi+ifil the degree to which a person providing publicly owned landfill or sewer and water systems 

24 had or has a reasonable ability to control disposed materials and the person's degree of care in maintaining 

25 those services; 

26 fiH.!J the person's financial or economic benefit from: 

27 {i) ownership or operation of the facility; 

28 (ii) the generation, transportation, or disposal of the hazardous or deleterious substance; and 

29 (iii) cleanup of the facility; 

30 fk-HMl whether the person exercised due diligence in generating, transporting, or disposing of 
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1 hazardous or deleterious substances and the person's control over those activities; and 

2 f+Hlli other equitable factors that are appropriate. 

3 (6) Within 60 days of selection or appointment, the allocator shall submit to the department and 

4 all noticed and nominated persons a written allocation report that allocates each person's share of liability 

5 and that documents the rationale for the percentage of liability allocated to each person. 

6 (7) The allocator or the participating persons may extend the allocation proceeding by up to 30 

7 days if agreed to by the allocator and all the participating persons. 

8 (8) Within 30 days of the date of the allocation report, the persons who participated in the 

9 allocation and who were allocated a share of liability, except for the orphan share, shall prepare and sign 

1 O a stipulated agreement that contains: 

11 (a) the percentage share of liability for each person as determined by the allocator; 

12 (b) procedures for paying for the orphan share prior to reimbursement from the orphan share fund; 

13 (cl a waiver of contribution rights against all persons who are potentially liable for the remedial 

14 action as well as a waiver of any rights to challenge any settlement that the department enters into with 

15 any other potentially liable person; 

16 (d) covenants not to sue and provisions regarding performance or adequate assurance of 

17 performance of remedial actions; 

18 (e) how remedial actions will be conducted; 

19 (f) a penalty provision in accordance with subsection ( 12); 

20 (g) acknowledgment of contribution protection, consistent with 75-10-71911), regarding matters 

21 addressed in the settlement; and 

22 (h) provisions detailing how the persons signing the stipulated agreement should receive 

23 reimbursement from the orphan share fund for any remedial action costs incurred by the persons in excess 

24 of their allocated share. 

25 (9) If the department determines that the stipulated agreement does not satisfy the requirements 

26 of subsection (81, the liable persons who participated in the allocation remain subject to liability as provided 

27 in 75-10-715. 

28 (10) A person who did not participate in the allocation but who was assigned a share of liability 

29 may sign the stipulated agreement prepared according to subsection 18). 

30 (11) Any liable person allocated a share of liability who does not sign the stipulated agreement 
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remains subject to liability as provided in 75-10-715. 

2 ( 12) Any liable person who signs the stipulated agreement and fails to comply with the terms of 

3 the stipulated agreement shall pay, in addition to the person's share of remedial action costs, a penalty of 

4 two times the amount of the person's allocated share of liability. Any funds received must be applied to 

5 the facility's orphan share and any funds in excess of the facility's orphan share amount must be deposited 

6 in the orphan share fund established under [section 27]. 

7 ( 13) If a liable person becomes bankrupt or defunct after the stipulated agreement is signed and 

8 before remedial actions are complete at the facility, that person's share of liability becomes an orphan 

9 share. 

10 

11 NEW SECTION. Section 35. Appeal of allocator's decision. (1) A person may appeal the 

12 allocator's decision to district court within 30 days of the date of the allocation report. Venue lies in the 

13 county where the release occurred or where the liable person resides or has a principal place of business 

14 or in the first judicial district. 

15 (2) The allocator's decision must be upheld unless the person appealing the decision demonstrates 

16 that the decision was: 

17 (a) made upon unlawful procedure; 

18 (b) affected by other error of law; 

19 (c) clearly erroneous in view of the reliable, probative, and substantial evidence on the whole 

20 record; or 

21 (d) arbitrary and capricious or characterized by abuse of discretion or clearly unwarranted exercise 

22 of discretion or was fraudulent. 

23 (3) If the appeal is successful, the district court shall allocate the liability of the potentially liable 

24 persons using the factors outlined in [section 34). 

25 (4) After decision on the appeal, all liable persons shall submit a stipulated agreement as provided 

26 in [section 34] to the department based on the court order. 

27 

28 NEW SECTION. Section 36. Effect of termination on allocations. ( 1) Persons participating in the 

29 allocation process may complete the allocation process for the facility at issue and claim reimbursement 

30 from the orphan share fund provided that the discovery process under [section 31] had been initiated by 

(L~gislative 
\Services 
\_I!jvision 

- 46 - SB 377 



55th legislature SB0377.02 

[the termination date of sections 26 through 36]. 

2 (2) If discovery, as provided in [section 31 I, has not commenced by [the termination date of 

3 sections 26 through 361, the facility and its potentially liable persons under 75-10- 715 are not eligible to 

4 participate in the allocation process under [sections 26 through 36] and remain subject to liability as 

5 provided in 75-10-715. 

6 

7 Section 37. Section 16, Chapter 584, Laws of 1995, is amended to read: 

8 "Section 16. Criteria. ( 1 l the pilot program FfHJSt eoAsist consists of remediation of the Joslyn 

9 street tailings facility, the Corbin flats facility, and the block P mill facility ti=lree sites froffl ti=le ElepaFtAlent 

10 of state lanEls' aeanaoneEl i=larEl reek Aline priority list. Tho ti=lroo sites Alust so seleetea fro Al the top ten 

11 priority sites on ti=lat list as of April 1, 1991:i. 

12 (2) Any site remediated under this pilot program must meet the following criteria: 

13 (a) The owner of the property has, prior to May 22, 1989, purchased or entered into a lease 

14 purchase agreement or an option to purchase property where the facility is located. 

15 (bl The applicant has submitted a voluntary cleanup plan in accordance with the provisions of 

16 [sections 7 and 8]. 

17 (cl The department has accepted and approved the application for a voluntary cleanup plan in 

18 accordance with the provisions of [sections 6 through 1 OJ by June 30, 1997. 

19 (3) The department and the applicant shall negotiate an apportionment of the applicant's liability 

20 pursuant to [section 17]. The department, as a trier of fact, shall make the final determination of the 

21 applicant's apportioned liability. If the applicant disagrees with the department's determination of the 

22 applicant's proportionate share of liability, the applicant may appeal the department's decision in 

23 accordance with the requirements of [section 6(4)]. 

24 (1) If more ti=laA three applieants submit voluntary eleanup plans for the i=lighest priority sites OR 

25 tho Elepartmont of state lanEls' aeanaonoa hara roel1 mine priority list ana the Elopartment appro~·es A1ore 

26 thaA throe plans, the ElepartAlont shall seleet three plans to inoerporate into ti=le pilot pro§ram OR a priority 

27 basis as EleterAliAeEl by tho Elate of submittal of a eoAlpleto applieation." 

Section 38. Section 18, Chapter 584, Laws of 1995, is amended to read: 

28 

29 

30 "Section 18. Claims for and limitations on reimbursement. ( 1 l After completion of the voluntary 
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cleanup plan approved by the department, the applicant may apply to and must, in accordance with this 

2 section, receive reimbursement from the abandoned mines state special revenue account. Reimbursement 

3 must be subject to the following requirements and limitations: 

4 (a) The applicant shall complete remediation prior to making a claim for reimbursement. 

5 (b) The reimbursement may not exceed 90% of eligible costs up to a maximum of $300,000 per 

6 facility. 

7 (c) The claim for reimbursement may not include legal fees or department costs incurred in the 

8 oversight of the voluntary cleanup plan. 

9 (2) For purposes of this section, "eligible costs" means costs in excess of an applicant's 

10 proportionate share of total costs incurred in the remediation of the site during the 1996-97 biennium and 

11 the 1998-99 biennium. 

12 (3) If costs are reimbursed out of the abandoned mines state special revenue account, nothing in 

13 [sections 14 through 20] prohibits the department from pursuing an action against other potentially liable 

14 parties to recover those costs. 

15 {4) If the abandoned mines state special revenue account does not contain sufficient money to pay 

16 received claims for reimbursement, the abandoned mines state special revenue account and the department 

17 are not liable for making any reimbursement at that time. All claims are subject to appropriations to the 

18 abandoned mines state special revenue account." 

19 

20 

21 

22 

23 

24 

Section 39. Section 27, Chapter 584, Laws of 1995, is amended to read: 

"Section 27. Termination. ( 1) [Sections 4 through 121 terminate January 1, 2001. 

(2) [Sections 14 through 24- 20] terminate June 30, +99-7 1999. 

(3) [SECTION 21] TERMINATES JUNE 30, 1997." 

25 NEW SECTION. Section 40. Codification instruction. [Sections 25 through 36] are intended to 

26 be codified as an integral part of Title 75, chapter 10, part 7, and the provisions of Title 75, chapter 10, 

27 part 7, apply to [sections 25 through 36]. 

28 

29 NEW SECTION. Section 41. Coordination instructions. (1) If Ser>ate Bill No. 7 and [this act] are 

30 both passed and approved, the amendments to 15-37-117 in Senate Bill No. 7, relating to the allocation 
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1 of the metal mines license tax, are void. 

2 12) If [this act] and House Bill No. 284 are both passed and approved and House Bill No. 284 does 

3 not contain a section creatin!J and depositing excess penalty collections into an orphan share account, then 

4 [section 27 (2llbl of this act] is void. 

5 (31 If [this act) and House Bill No. 284 are both passed and approved and House Bill No. 284 does 

6 contain the DEPOSIT EXCESS PENAL TY COLLECTIONS IN AN orphan share account referenced 1n 

7 subsection (2) of this section, then [sections 4 through 15, 23, 24, and 27(2)(j) of this act] are void. 

8 

9 NEW SECTION. Section 42. Severability. If a part of [sections 25 through 36] are invalid, all valid 

1 O parts that are severable from the invalid part remain in effect. If a part of [sections 25 through 36] is invalid 

11 in one or more of its applications, the part remains in effect in all valid applications that are severable from 

12 the invalid applications. 

13 

14 NEW SECTION. Section 43. Effective dates. ( 1 l Except as provided in subsections (2) and (3), 

15 [this act] is effective July 1, 1997. 

16 12) [Section 17 and this section] are effective on passage and approval. 

17 ( 3) [Section 31 is effective July 1, 1999. 

18 

19 

20 

NEW SECTION. Section 44. Termination. [Sections~ 26 through 36] terminate June 30, 2005. 

-END-
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SENATE BILL NO. 377 

INTRODUCED BY GROSFIELD, KNOX, CRISMORE, KEATING, DEPRATU, CLARK 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE STATE 

5 COMPREHENSIVE ENVIRONMENTAL CLEANUP AND RESPONSIBILITY ACT; PROVIDING AN OPTIONAL 

6 PROCEDURE FOR ALLOCATING LIABILITY FOR SITE REMEDIATION; CREATING AN ORPHAN SHARE FUND 

7 ACCOUNT AND ALLOCATING CERTAIN FINES, PENALTIES, RESOURCE INDEMNITY TRUST INTEREST 

8 AND TAX PROCEEDS, METALLIFEROUS MINE TAX PROCEEDS, AND OTHER MONEY TO THE ACCOUNT; 

9 PROVIDING FOR CITIZEN SUITS; PROVIDING EXCLUSIONS FROM LIABILITY; PROVIDING ADDITIONAL 

10 AND SPECIFIC RULEMAKING AUTHORITY; AMENDING PROVISIONS AND EXTENDING THE TERMINATION 

11 DATE OF THE MIXED FUNDING PILOT PROGRAM; AMENDING SECTIONS 15-37-117, 15-38-106, 

12 15-38-202, 75-2-412, 75-2-413, 75-2-427, 75-3-407, 75-5-634, 75-6-109, 75-6-114, 75-10-417, 

13 75-10-418, 75-10-423, 75-10-424, 75-10-542, 75-10-701, 75-10-702, 75-10-704, 75-10-715, 

14 75-10-719, 75-10-720, 75-10-724, 82-4-141, AND 82-4-241, MCA, AND SECTIONS 16, 18, AND 27, 

15 CHAPTER 584, LAWS OF 1995; AND PROVIDING EFFECTIVE DATES AND A TERMINATION DATE." 

THERE DE NO CHANGES IN THIS BllL AND ff WllL NOT BE 
UPRINTED. Pl.EASE REFER TO SECOND BEADING COPY 
(YELi.OW) FOR COMPLETE TEXT. 
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55th Legislature 

SENATE BILL NO. 377 

SB0377.03 
APPROVED BY COM ON 
NATURAL RESOURCES 

2 

3 

INTRODUCED BY GROSFIELD, KNOX, CRISMORE, KEATING, DEPRATU, CLARK 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE STATE 

5 COMPREHENSIVE ENVIRONMENTAL CLEANUP AND RESPONSIBILITY ACT; PROVIDING AN OPTIONAL 

6 PROCEDURE FOR ALLOCATING LIABILITY FOR SITE REMEDIATION; CREATING AN ORPHAN SHARE FUND 

7 ACCOUNT AND ALLOCATING CERTAIN FINl!a, Pl!N/lbTll!a, RESOURCE INDEMNITY TRUST INTEREST 

8 AND TAX PROCEEDS, METALLIFEROUS MINE TAX PROCEEDS, AND OTHER MONEY TO THE ACCOUNT; 

9 PROVIDING FOR CITIZEN SUITS; PROVIDING EXCLUSIONS FROM LIABILITY; PROVIDING ADDITIONAL 

10 AND SPECIFIC RULEMAKING AUTHORITY; AMENDING PROVISIONS AND EXTENDING THE TERMINATION 

11 DATE OF THE MIXED FUNDING PILOT PROGRAM; AMENDING SECTIONS 15-37-117, 15-38-106, 

12 15-38-202, 762412, 762413, 762427, 763407, 766634, 76610Q, 766114, 7610417, 

13 76 10 418, 76 10 423, 76 10 424, 76 10 642, 75-10-701, 75-10-702, 75-10-704, 75-10-715, 

14 75-10-719, 75-10-720, AND 75-10-724, 82 4 1 41, /\~ID 82 4 241, MCA, AND SECTIONS 16, 18, AND 

15 27, CHAPTER 584, LAWS OF 1995; AND PROVIDING EFFECTIVE DATES AND A TERM/NATION DATE." 

16 

17 WHEREAS, the 1995 Legislature, in Chapter 584, Laws of 1995, directed the Department of 

18 Environmental Quality to institute a collaborative process involving all affected and interested persons to 

19 analyze the elimination of joint and several liability with respect to the cleanup of state Comprehensive 

20 Environmental Cleanup and Responsibility Act (CECRA) facilities and to submit any legislative proposals that 

21 collaboratively resulted from that process to the 55th Legislature; and 

22 WHEREAS, the Department instituted this collaborative process with industry and business 

23 representatives; state, federal, and local government representatives; and public interest and environmental 

24 interest group representatives; and 

25 WHEREAS, through a contract with the Department, the Montana Consensus Council designed the 

26 study process, facilitated the organization of the collaborative process, and conducted the numerous 

27 meetings of the study committees and interest group caucuses through which the parties to the 

28 collaborative process reached consensus on legislative proposals that are contained in this bill. 

29 

30 
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It is the intent of this bill to provide an option to the concept of joint and several liability for 

2 potentially liable persons to have their proportionate share of liability for a state Comprehensive 

3 Environmental Cleanup and Responsibility Act (CECRA) facility determined through an expedited process 

4 while ensuring that the concurrent cleanup of the facility occurs. The bill clarifies defenses to liability and 

5 creates exclusions from liability. The bill also provides rulemaking authority to the department for 

6 developing guidance and criteria and involving the public and the liable parties in the decisionmaking 

7 process for listing and delisting sites on a CECRA priority li~t. The department will be required to provide 

8 written justification for its decisions to list, delist, and prioritize sites needing remediation. The written 

9 criteria for listing and delisting represent the legislature's intent for this rulemaking. 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 Section 1. Section 15-37-117, MCA, is amended to read: 

14 "15-37-117. (Temporary) Disposition of metalliferous mines license taxes. (1) Metalliferous mines 

15 license taxes collected under the provisions of this part must, in accordance with the provisions of 

16 1 5-1-501, be allocated as follows: 

17 (a) to the credit of the general fund of the state, 58% of total collections each year; 

18 (b) to the state special revenue fund to the credit of a hard-rock mining impact trust account, 1.5% 

19 of total collections each year; 

20 (c) to the abandoned mines state special revenue account provided for in section 19, Chapter 584, 

21 Laws of 1995, 8.5% of total collections each year; 

22 (d) to the ground water assessment account established in 85-2-905, 2.2% of total collections 

23 each year; 

24 (e) to the reclamation and development grants program state special revenue account, 4.8% of 

25 total collections each year; and 

26 (f) to the county or counties identified as experiencing fiscal and economic impacts, resulting in 

27 increased employment or local government costs, under an impact plan for a large-scale mineral 

28 development prepared and approved pursuant to 90-6-307, in direct proportion to the fiscal and economic 

29 impacts determined in the plan, or, if an impact plan has not been prepared, to the county in which the 

30 mine is located, 25% of total collections each year, to be allocated by the county commissioners as 
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follows: 

2 (ii not less than 40% to the county hard-rock mine trust reserve account established in 7-6-2225; 

3 and 

4 (iii all money not allocated to the account pursuant to subsection (1 )(fllil to be further allocated as 

5 follows: 

6 (Al 33 1 /3% is allocated to the county for planning or economic development activities; 

7 (Bl 33 1 /3% is allocated to the elementary school districts within the county that have been 

8 affected by the development or operation of the metal mine; and 

9 (C) 33 1 /3% is allocated to the high school districts within the county that have been affected by 

1 O the development or operation of the metal mine. 

11 (2) When an impact plan for a large-scale mineral development approved pursuant to 90-6-307 

12 identifies a jurisdictional revenue disparity, the county shall distribute the proceeds allocated under 

13 subsection (1 )(f) in a manner similar to that provided for property tax sharing under Title 90, chapter 6, part 

14 4. 

15 (3) The department shall return to the county in which metals are produced the tax collections 

16 allocated under-subsection ( 1 )(f). The allocation to the county described by subsection ( 1 )(f) is a statutory 

17 appropriation pursuant to 17-7-502. (Terminates June 30, 1 QQ7 sos. 27, Cl'I. 084, b. 1 QQe .li!.fil! 

18 1997--SEC. 27, CH. 584, L. 1995.) 

19 15-37-117. (Effective July 1, 1997 ~ 19971 Disposition of metalliferous mines license taxes. 

20 ( 1) Metalliferous mines license taxes collected under the provisions of this part must, in accordance with 

21 the provisions of 15-1-501, be allocated as follows: 

22 la) to the credit of the general fund of the state, 58% of total collections each year; 

23 lb) to the state special revenue fund to the credit of a hard-rock mining impact trust account, 1.5% 

24 of total collections each year; 

25 (cl to the state rosaurso iAd0FRAitiy trust fuAd, 10.0% af tatal sallostieAs oasl'I ·1oar orphan share 

26 state special revenue account established in [section :J+ 13], 8.5% of total collections each year; 

27 (d) to the ground water assessment account established in 85-2-905, 2.2% of total collections 

28 each year; 

29 (e) to the reclamation and development grants program state special revenue account, 4.8% of 

30 total collections each year; and 
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(f) to the county or counties identified as experiencing fiscal and economic impacts, resulting in 

2 increased employment or local government costs, under an impact plan for a large-scale mineral 

3 development prepared and approved pursuant to 90-6-307, in direct proportion to the fiscal and economic 

4 impacts determined in the plan, or, if an impact plan has not been prepared, to the county in which the 

5 mine is located, 25% of total collections each year, to be allocated by the county commissioners as 

6 follows: 

7 (i) not less than 40% to the county hard-rock mine trust reserve account established in 7-6-2225; 

8 and 

9 (ii) all money not allocated to the account pursuant to subsection ( 1 )(f) (i) to be further allocated as 

10 follows: 

11 (A) 33 1 /3 % is allocated to the county for planning or economic development activities; 

1 2 (B) 33 1 /3 % is allocated to the elementary school districts within the county that have been 

13 affected by the development or operation of the metal mine; and 

14 (C) 33 1 /3 % is allocated to the high school districts within the county that have been affected by 

15 the development or operation of the metal mine. 

16 (2) When an impact plan for a large-scale mineral development approved pursuant to 90-6-307 

17 identifies a jurisdictional revenue disparity, the county shall distribute the proceeds allocated under 

18 subsection ( 1 )(f) in a manner similar to that provided for property tax sharing under Title 90, chapter 6, part 

19 4. 

20 13) The department shall return to the county in which metals are produced the tax collections 

21 allocated under subsection ( 1 )(f). The allocation to the county described by subsection ( 1 ){f) is a statutory 

22 appropriation pursuant to 17-7-502." 

23 

24 Section 2. Section 15-38-106, MCA; is amended to read: 

25 "15-38-106. Payment of tax·· records·· collection of taxes -- refunds. (1) The tax imposed by 

26 this chapter must be paid by each person to which the tax applies, on or before March 31, on the value 

27 of product in the year preceding January 1 of the year in which the tax is paid. The tax must be paid to 

28 the department at the time the statement of yield for the preceding calendar year is filed with the 

29 department. 

30 12) The department shall, in accordance with the provisions of 15-1-50116), deposit the proceeds 
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of the tax in the resource indemnity trust fund of the nonexpendable trust fund type, except that: 

2 (a) 14.1 % of the proceeds must be deposited in the ground water assessment account established 

3 by 85-2-905; 

4 (bl 10% of the proceeds must be deposited in the renewable resource grant and loan program state 

5 special revenue account established by 85-1-604; and 

6 (c) 30% of the proceeds must be deposited in the reclamation and development ·grants account 

7 established by 90-2-1104; and 

8 Id) if thoro aro suffisiont unallssatea tunas rornainina, at the beginning of each fiscal year, there 

9 is allocated from the proceeds of the tax up to $200,000 to be deposited in the orphan share account 

1 0 established in [section :J:/. 13). 

11 (3) Every person to whom the tax applies shall keep records in accordance with 1 5-38-105, and 

12 the records are subject to inspection by the department upon reasonable notice during normal business 

13 hours. 

14 (4) The department shall examine the statement and compute the taxes to be imposed, and the 

15 amount computed by the department is the tax imposed, assessed against, and payable by the taxpayer. 

16 If the tax found to be due is greater than the amount paid, the excess must be paid by the taxpayer to the 

17 department within 30 days after written notice of the amount of deficiency is mailed by the department to 

18 the taxpayer. If the tax imposed is less than the amount paid, the difference must be applied as a tax credit 

19 against tax liability for subsequent years or refunded if requested by the taxpayer." 

20 

21 Section 3. Section 15-38-202, MCA, is amended to read: 

22 "15-38-202. Investment of resource indemnity trust fund -- expenditure -- minimum balance. ( 1 I 

23 All money paid into the resource indemnity trust fund, including money payable into the fund under the 

24 provisions of 15-36-324 and 15-37-117, must be invested at the discretion of the board of investments. 

25 All the net earnings accruing to the resource indemnity trust fund must annually be added to the trust fund 

26 until it has reached the sum of $10 million. Thereafter, only the net earnings may be appropriated and 

27 expended until the fund reaches $100 million. Thereafter, all net earnings and all receipts must be 

28 appropriated by the legislature and expended, provided that the balance in the fund may never be less than 

29 $100 million. 

30 (21 (a) At the beginning of each fiscal year, there is allocated from the interest income of the 
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resource indemnity trust fund $240,000, which is statutorily appropriated, as provided in 17-7-502, from 

2 the renewable resource grant and loan program state special revenue account to support the operations of 

3 the environmental science-water quality instructional programs at Montana state university-northern, to be 

4 used for support costs, for matching funds necessary to attract additional funds to further expand statewide 

5 impact, and for enhancement of the facilities related to the programs. 

6 (b) At the beginning of each biennium, there is allocated from the interest income of the resource 

7 indemnity trust fund: 

8 (i) an amount not to exceed $175,000 to the environmental contingency account pursuant to the 

9 conditions of 75-1-1101; 

1 O (ii) an amount not to exceed $50,000 to the oil and gas production damage mitigation account 

11 pursuant to the conditions of 82-11-161; 

12 (iii) l:Jeginning in fissal '/ear 1 QQe, $2 million to be deposited into the renewable resource grant and 

13 loan program state special revenue account, created by 85-1-604, for the purpose of making grants; 

14 (iv) be9inning in fissal year 1 QQe, $3 million to be deposited into the reclamation and development 

15 grants state special revenue account, created by 90-2-1104, for the purpose of making grants; and 

16 (v) eeginning in fissal year 1990, $500,000 to be deposited into the water storage state special 

17 revenue account created by 85-1-631. 

18 (c) At the beginning of each fiscal year, there is allocated from the interest income of the resource 

19 indemnity trust fund up to $200.000 to be deposited in the orphan share account established in [section 

20 !J:l. 13]. 

21 W1Ql The remainder of the interest income is allocated as follows: 

22 (i) Thirty-six percent of the interest income of the resource indemnity trust fund must be allocated 

23 to the renewable resource grant and loan program state special revenue account created by 85-1-604. 

24 (iii Eighteen percent of the interest income of the resource indemnity trust fund must be allocated 

25 to the hazardous waste/CERCLA special revenue account provided for in 75-10-621. 

26 (iii) Forty percent of the interest income from the resource indemnity trust fund must be allocated 

27 to the reclamation and development grants account provided for in 90-2-1104. 

28 (iv) Six percent of the interest income of the resource indemnity trust fund must be allocated to the 

29 environmental quality protection fund provided for in 75-10-704. 

30 (3) Any formal budget document prepared by the legislature or the executive branch that proposes 
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to appropriate funds from the resource indemnity trust interest account other than as provided for by the 

2 allocations in subsection (2) must specify the amount of money from each allocation that is proposed to 

3 be diverted and the proposed use of the diverted funds. A formal budget document includes a printed and 

4 publicly distributed budget proposal or recommendation, an introduced bill, or a bill developed during the 

5 legislative appropriation process or otherwise during a legislative session." 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SestieR 4. Sostien 75 2 412, MCA, is amended to read: 

"75 2 412. Criminal poRalties iRjwnstion preserveEI (1) A person is 9uilty of an offense under 

this sostion if tl:1at parson knowin9l•f: 

{a) violates a prnvision of this shaptor or a rule, orElor, or permit made or issued 1c.1nder this shaptar; 

(al makes a false material statement, rnprosontation, or sortifisation on a forrn ro11uirod 1c.1ndor this 

sha13tor or in a notiso or re13ort ro11uired a•, a 13orFAit 1c.1ndor tliis sha13ter; er 

Is) renders inass1c.1rato a rnenitorin9 devise or method r0111c.1irod under this shapter. 

(2) ". porsoR 9uilty of an offense 1c.1ndor s1c.10sestien (11 is s1c.113jast to a fine of not rnoro than $1 Q,QQQ 

13or violation or imprisonFAont for a porioel not to oxsood 2 years, or soth. This offense must so slassifiad 

as a misdornoanor. leash day of oash violation sonstitutos a separate violation. 

(3) Fines sollostod 1c.1nelor this sostion, 01,sopt fines sollested sy an a13provod losal air pollution 

sontrol prn9rarn, rnust so de13ositod in tho orahan share assount in the state 90neral saesial rovon1c.10 fond. 

(4 I II stion under this sostion is not a sar to enforsornent of this sh apter er of a rule, ardor, er 

porrnit made or issued under it sy injunstien or other appropriate si\<il or adrninistrative rernody. Tho 

do13artrnont rnay institute and rnaintain in tho narne of tho state an•, enforsernent proseedin9s." 

Sostion 6, Sestien 75 2 413, MC/\, is aFAended ta read: 

"76 2 41 J. Ci•,il peRalties owt of state liti11ants effest of astieR preswmptioR ef sontiRwin!J 

¥iolatien YRdor sertaiR oirowmstaRG86 ( 1) A parson .,.,,ho vi elates any prevision ef this shaptor, a rule 

adopted under this shaptor, or any erder er permit rnade er iss1c.10d 1c.1nder this shaptor is susjost to a sivil 

penalty not to exsoeel $1 Q,QQQ per violatien. leash day of eash >Jiolation sonstitutes a separate violation. 

Tho dopartrnent rna~r institute and rnaintain in the name of tho state an•( onforsornont prosoodin!Js 1c.1neler 

this sostion. Upen ro111a10st of tho department, tho attorney 9onoral or tho sounty attorney of tho sounty 

of \•iolation shall petition tho disHist 001c.1rt to irn130s0, assess, anel roso\rer the siuil penalty. The sivil ponalt•,r 
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is in lio.i of tho oriffiinal penalty pro1,ieloel for in 7ii 2 412, exoept for oi 11il 13enaltios for 1,iolation of tho 

operating porffiit prngraffi FOE:11c1iroel by S1c1bohaptor V of tho foeloral Clean Air Aot. 

C2l (al /\otion 1c1nelor s1c113seotion (1) is not a 13ar to enfornoffioAt of this ohaptor or of a mis, order, 

or 13ermit maele or issueel 1c1neler this ohaptor by inj1c1notion or other appropriate oi'{il remedies. 

(13) /\n aotion 1c1nder s1,1bsootion (11 or to enforoo this ohaptor or a r1,1le, oraor, or porrnit maelo or 

issued tJndor this oha13tor rnay bo bro1,1ght in tho elistriot 001c1rt of any 001c1nt11• whore a "iolation eooms or 

is threatened if tho elefonelant oannot bo looatod in Mentana. 

(Jl If tho elopartmont has notifioel a porsen 013oratin§ a oommoroial hazardo1,1s waste inoinorator of 

a violation and if the dopartffiont makes a prima faoio showin§ that tho oond1,1ot or o><onts §ivin§ rise to tho 

violations are likely to have oontinuod or roo1,1rred past the date of notioo, tl=lo da•;s of violation are 

prosuffiod to inoludo tho date of the notioo and ovary eiay after tho notioe until tl=\e person establishes that 

sontin1c101c1s oomplianoe has been aohioveel. This pros1,1mption ma•, bo o><oroeR'le to tho extent that the 

persen eporating a oommoroial ha2arelo1c1s waste inoinerator oan pro"o by a propondoranoo of o~•idenoo that 

there were int0P1onin§ says when a violation aid not 0001c1r, that tho 1,iolation 1 ♦ 1 as not oontin1,1in9 in nawro, 

or that the teloffietering eievioe was oempromised or otherwise tamporeei with. 

(4 I Money oollootod under this sootion R'llc!St 13a deposited in tho orphan share aooo1c1nt in the state 

9eneral speoial re\1enue fun el. This subseotion does not a13ply to money oollooted by an approves looal air 

poll1,1tion oontrol pro9ram." 

ieetien 6, Sastion 71i 2 427, MCA, is amenaea to reaa: 

"76 2 427. Depeeit et nenoemplianee penalty fees. All nonoomplianoo penalties oolleotoe 13\• the 

eiepartment pmsuant to 76 2 4 21 thro1c1§h 7ii 2 4 29 shall !:!llifil be elepositoa in tho state speoial r0ven1c1e 

f1c1nei until a final eeterR'lination aRel aeij1c1stmont l=lave beeR made as provided iR 713 2 q 24 and aFA01,1nts have 

been d0el1c1stad b~• the department for sosts attrib1c1tabl0 to implementation of 76 2 4 21 throu§h 76 2 4 29 

and for sontraot oosts inotJrreei p1c1rs1,1ant to 76 2 4;22(31, if aRy. /\fter a final detem=tination has booA ffiado 

anei adaitional payments or refunels l=lavo bean R'laele, the peRalty money romainin§ shall Jfil!fil be transferrea 

te the or13han share assount in tho state 9eAeral s13esial revenue funa." 

Sestien 7, Seotion 76 3 407, MC/\, is aFAeneiea to reaei: 

"76 3 4Q7, Ci¥il penalties depesit In !JBAeFal f11nd inj11nstiens not barred. (11 /\ person who 
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¥iolates this shapter or a rule or oreter issueet uneter this shapter is suejest ta a si¥il penalty net to exseeet 

2 $0,000 fer sash "iolatien. For purposes of this sestion, eash eta•t of a ¥iolation is a separate •;iolatien. 

3 (2) The etepartAlent shall initiate si¥il pres00etings in etistrist seurt to r0so¥0r a penalt•,• uneter 

4 suesestien (1 ). 

5 (31 Ci,,il penalties sellested under this sestion Alust be sepor' et in the general orphan share 

6 assount in the state spesial r0¥0nu0 fund. 

7 (4 I An astion uneter this seotien doss not ear onforseA1ont of this ohaptor or of rulos or orders 

8 issues uneter it by injunstien or other apprepriate r0A10dy." 

9 

10 
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30 

SostieA 8. Sostien 7e e €i34, MCA, is aAlended to read: 

"71i Ii 634. DispositioA of fiAos aml siYil poAaltios. Fines anet sivil penalties oolleoted under this 

ohaptor, BlESOpt those oollootos in a justioe's sourt, n:iust bo etopositod into tho orshan share assount in tho 

state general spesial r0¥0nue fund." 

SostioA 9. Seotion 7e €i 109, MCA, is an:10nd0d to read: 

"71i i 109. ,l\dmiRistratiiJe eRforsemeRt. ( 11 If the etepartn:ient eelie"es that a ><ielatien sf this part, 

a rule adepted under this 13art, or a senetition of a1313ro¥al issueet uneter this 13art has ossurreet, it Ala~• serve 

written netise sf the •,ielatien, b•t sertifies n:iail, en the allegeet vielater er the violator's agent. Tho netise 

AlUGt s130sify the 13ro,,ision of this 13art, tho rule, er the sensitien of a1313re¥al alleges to ha•;e been "ielated 

and the fasts alleged to sonstitute a •,cielatien. The netioe AlUGt insluse an ereter to take nesessary oerrestive 

astien within a reasonable J')erieet of tiA10. The time J')Brieet must be stated in the ereter. Serviss by mail is 

oem13l0to en the elate of filing. 

(2) If the alleged violator sees net re~uest a hearing before the beard within 30 days of the date 

of ser><iso, the order beGBAlBS final Failure to oemJ')ly with a final ereter may subjest the •<ielater to an aotien 

GBR1R1enseet J'lUFsuant to 7e 6 104, 71i €i 113, BF 71i €i 114 

(3) If the allegeet •;ielater re~uests a hearing before the bearet within 30 eta•,•s of the date of sowiso, 

the eearet shall soheetule a hearing. After tho hearin!J is held, the beard Rlay: 

(a) aHirAl er A1eetify the ete13artR1ent's order issues un!lor subseotien (1) if the bears fines that a 

vielatien has essurred; er 

(b) resoind the deJ')artment's erller if the bears fines that a vielatien has net eoslalrrell. 
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(4) f>A erElor isstJed by the department or the eoard may set a date ey 'llhish tho violation mtJst 

2 soase and set a timo limit for aotion ta serrest a violation. 

3 {6) f,,s an alt0rnati•1e ta isstJin!l an erder ptJrsmmt ta stJbsestion (1 ), the de,:,artment ma~•: 

4 (a) re~uire the alle§Od vielater ta appoar eefore the eeard for a hearin§, at a time and plaso 

5 s13osifiod in the notice, to answer the shar§os somplaiAod et; or 

6 (e) initiato an actien tJnder 76 6 111 (2), 76 6 113, er 76 6 114. 

7 (6) An astieA initiated under this part ffiay insltJde an administrati 110 f'lenalty net ta 0i1so0d $600 

8 far oash da•{ al vialatian. Administrati\•e f'lOnaltios salloctod tJnt=Jar this sostien mtJst be dof'lasited in tho 

9 erehan share OGGBtJnt in tho state general SJJecial reventJe ftJnt=J. 

1 O (7) In determining tho ametJnt of 130nalt1{ to es 066essed to a ,:,er6on, tho departffient or tho lmard, 

11 as appropriate, shall consider the sritoria stated in 76 6 114 ant=J tho rtJles J3FBl'FltJlgatet=J tJndor 

12 76 6 1Q3(2)(jl. 

13 (!!) The sontostot=J case provisions of tho Mentana Adl'Flini6trati11e F!resedmo Ast, provided for in 

14 Title 2, shaJ3ter 4, J3art 6, aJ3J3ly to a hearing tJnder 76 6 1Q!i or this sestion." 

15 

16 

17 

18 

19 

20 

21 
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30 

Seetien 10. Sestien 76 6 11 4, MCA, is affiandod to read: 

"76 6 114. Ci•,•il penalty. (1) In an astien initiated B~' the t=J013artffient ta sallost si11il penalties 

against a 13er60n ',¥ha is fotJnt=J to have 11ielatod this part er a rnlo, order, er senditien of aJ3J3rB\1al isstJed 

1mt=Jer this 13art, the J3orson is stJejoet ta a si 11il penalty not to exseet=J $10,000. 

(2) each t=Jay of Yiolation sonstittJtes a se13arate violation. 

(3) />stien uAder thfs section Eloes not ear enforseffiont of this J3art er a rule, oreer, or sondition 

of a13woval issued under this part lay injunstion or other af'IJ3Fo13riate rol'Flody. 

(4) When seeking 130nalties tJnElor this sestian, the Elepartment shall take iAto assount the folla•¥in§ 

tasters in deterl'Flining an ap13roJ'lriato settlement or jtJd§ffient, as a,:,proJ3riate: 

(a) the nature, sirctJmstanses, extent, and 9ravity of the YielatieR; and 

(131 with resJ3eGt to tho violater, the vielator's al:Jilitv to pay, prior histoP( of •,iolations, the economic 

l:Jenefit or sa,,ings, if any, te tho Yiolator rec~ltin§ frol'Fl the violator's astioA, the amotJRts •rnltJntarily 

ex13enE10d by tho vielator to aadress or miti§ate the ><iolation or iffi13asts of the violation to waters ef the 

state, ant=J ether matters that jtJstise may reEjtJire. 

(el Civil f'lenalties eollested (3tJrstJant to this sestion must be de13ositea in the orahan sl:iare aseount 
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in the state §eneral spesial reyenuo funel." 

Soetion 11. aostion 70 10 417, MG/\, is an:ieneloel to reael: 

"7e 10 117. Ci·,il penalties. ( 1) Any person who ><iolatos any pre 11 ision of this part, a rule aelopteel 

under this part, an order of tho elepartn:iont or the lwarel, or a porn:iit is susjoet to a ei•;il penalty not to 

axsaeel $10,000 per Yiolation. eash elay of Yiolation eonstitutes a separate Yiolation. 

(2) The elapartn:ient n:iay institwte anel n:iaintain in tho nan:io of the state any enforeoment 

proooeelin§S wndor this sootion. Upon F9EjWost of tl=lo elopartn:iont, tl=le attorney general or tl=le sewnty 

attorney of tho sounty of •;iolation shall petition tl=lo Elistrist sowrt to impose, assess, anel reso"or the siYil 

f)ORalty, 

( 3) Aotion wnelor this sestion eloes not ear: 

la) enforson:ient of this part, mies aelopteel wnEler tl=lis part, orelers of the elepartn:ient or the soarel, 

ar pern:iits 13y injwnstion or otl=lor appropriate ron:iody; or 

113) astion wnelor 7e 1 0 418. 

(4) Money sollosteEl wnEler tl=lis sestion sl=lall n:iust so elepesiteEl in the orshan share assownt in the 

state general speoial rovenwe fwnel." 

Seetien 12. aestion 70 10 418, MCA, is an:ienEleel to reaEl: 

"7e 1 O 418. Criminal penalties. ( 1) A person is §Wilt•f of an offense wnElor tl=lis sestion if the person 

kne••ringly: 

(a) transports any l=lai!arElows 1,1,•aste to an unpern:iitteEl fasility; 

(s) treats, stores, or Elisposos of l=lai!arElows waste swsjest to FB§Wlation wnEler this part or tl=le mies 

aelopteel wneler this part witl=lowt a pern:iit or sontrary to a material permit sonelition; 

(s) on:iits n:iaterial information or makes any false statement or representation in any applisation, 

laeel, manifest, resorel, report, permit, or other Eloswment fileel, maintaineEl, or wseEl for son:iplianse with 

pro><isions of this part or mies aeloptoEl wnEler this part pertaining to tho hanellin§ of hai!arElows waste; 

(d) §Bnorates, stores, treats, transports, Elispesos of, or otherwise haneles any useel oil or 

hai!arElows waste re§wlateEl wnEler this part or rwles aElopteEl unEler this part anel knowin§IY Elestroys, alters, 

oenseals, er fails :te file OR',' reser8, aJ:t~lioatien, R1aAif0st, re~ert, er ether desun:1ent roeiuireS te Bo 

n:iaintaineEl or fileel in son:iplianse ,..,,itl=I tl=le provisions of tl=lis part, an orelor issweEl unEler this part, or mies 
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1 adopted under this part; or 

2 (o) transports or sausos to so transported without a n,anifest any hazardous waste required to se 

3 aeeom13anied BY a maAifest. 

4 (21 0. person who is !3uilty of an offense unaer st1sseotion {1) is SYBjest to a fiAo of net mere than 

5 $26,000 13er violation or imprisonment fer a perioEl not to exseea 3 years, or BOth. eash day of 11ielation 

6 sonstitutes a separate violation. 

7 (3) /1. person who knowin!li'{ violates any reqyiremeAt of this 13art or any rule or material permit 

8 sondition isst1ed pursuant to this partL (oxsept those violations spesified in suBsestian ( 1 ))L re!larElin!l any 

9 hazarElot1s 'Nasta that is SYBjest to F0!3t1lation is !lYiit'( of an offense aml SYBjoot to a fine of up to $6,000 

10 per ,•ielation or suBjost to im13risonn,ont not ta exceed a months, er Both. laaoh da~· of 1,iolation oonstittltes 

11 a separate violation. 

12 (4) IJpon a sesond sonvistion for a violatioA of this sestion, the maximw'R penalties s130sified in this 

13 sestion must Be douBled. 

14 {6) 1\stion t1nEler this sestion Eloes Aot Bar enforsement of this part, FYies made Ynder this part, 

15 orders ef the department or the Board, or 13ermits sy injYnstion or other appro13riate remea'(. 

16 {el Money sollested under this sostion, exsopt mono'{ sallestoa in a jYstise's sourt, must so 

1 7 de13osited in the arahan share assot1nt in the state !3eneral saesial ro>ient10 ft1nd." 

Seotion 1 J. Sostion 76 10 4 23, MC.O., is amomlod te read: 

18 

19 

20 "76 1 Q 4 23. J'.!lminiotrati..,o penaltioo tor unElorgrownlii otorage tank ,.,jolatioRo appeals lJOAwo 

21 for hearings. (1 l A person 1A1ho •,ciolatos an•1 of tho undor!Jround storage tank J3FO"isions of this chapter or 

22 any t1ndor!JFOund stora!Je tank rules promul!Jated 1,1nd0r the authority of this shapter may BO assessed and 

23 ordered BY the department to pay an administrative penalty not to oxsooEl $60013er violation. This limitation 

24 on aElministrative penalties applies only to penalties assessed 1,1nd0r this sestion. I.ash osourronoe of tho 

25 ¥iolation and sash Elav it remains 1,1nsorrastaEl sonstit1,1tos a separate 1;iolation. The deJ')artment may susJ')end 

26 a portion of tho administrative penalty assessaEl under this sestion if the condition that sa1,1s0d the 

27 assessment of tho penalty is sorrocted within a spesified time. /\ssossment of an administrative penalty 

28 unElor this sestioA may BB made in sonjunction >«itR any orElor or ether aElministrati~·e astien autRorizoEl by 

29 Title 76, shaptor 11, or BV this shapter. 

30 (2) 1Nhon the department as606S06 an aElministrati\'O penalty under this sestion, it must ha"o 
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1 writtoR Rotiso sorvod filOFGORall 1{ or 9¥ oortifio9 ffiail OR tho all090d violator or tho violator's a90Rt. for 

2 f;)Urf;)osos of this shaf;)tor, sorviso 9¥ mail is somf;)loto OR tho day of rosoif;)t. Tho Rotiso must state: 

3 ·(al tho 13rovisioR allogo9 to bo .. iolatod; 

4 (b) tho fasts allo§oel to soRstituto tho violation; 

5 (o) tho amount of tho a9ministrativo 13onalty as6o6so9 uRsor this section; 

6 (El) tho amount, if any, of tho 130Ralty to bo susf;)ondo9 UfilOR corrootion of tho GOR9itioR that caused 

7 tho assessment of tho 13onalty; 

8 (o) tho Raturo of aRy corrocti>'o action tho dof;)artffiont roEjuiros, whothor or not a 13ortion of tho 

9 13onalty is to 90 susf;)ondod; 

1 0 (f) as a13plicablo, tho time within .,,hioh tho corrocti\10 actioR is to 90 taken aREI tho time withiR 

11 which tho aelministratiuo 13onalty is to bo paid; 

12 (g) tho right to a13poal or to a Roaring to Fflitigato tho ponalt•f assoss09 ans tho tin=io, i;ilaso, and 

1 3 Raturo of ORV hoariRg; OR9 

14 (h) that a forFflal 13rocoo9ing Fflay bo waivo9. 

15 (3) Tho Elo13artn=i0Rt shall 13r0vido each filOFSOR assossod a f;)Onalty URdor this sostioR OR op130rtunity 

16 for a AoariRg ta oitAor ooRtost tho allogod vielation er reEjuost n=iiti9ation ef tho i;ionalty. Tho soRtostod caso 

17 provisioRs af tho Mantano Asn=iinistrati\lo Prosoduro .'\ct, wevides fer in Title :l, shaf;)tor 4, 13art e, af;)f;)ly 

18 to a hoarin9 00nd1,1otod 1,1Rdor this sostien. If a hoariR§ is held 1,1ndor this section, it ffiust be hols in bowis 

19 anel Clark Count'{ or the sounty where tho all090d vielatien 0001,1rrod. This s1,1bsosti0n deos net a13ply 1,1ntil 

20 tho do13artFflont gi 110s writtoR netiso, sorvod personally er by certified n=iail, to the allo9od vielator or tho 

21 violator's agent. P:or tho f;ll,JFf;lOSes el this GhOf;ltOF, soryioe b~1 n=iail is oom13loto on tho day of FOGOif;lt. Tho 

22 netiso Ffll,JSt state: 

23 (a) tho 13ro1;ision allo§odl•r Yiolatod; 

24 (b) tAo fasts that senstituto tho allo§od Yiolatien; 

25 (ol tAe s130oifis nature of an1,1 cerroctivo actien tho departn=iont roEjuiros, ostin=iatos sests of 

26 corn13lianco •,•vith tho astien, and whore to rosoiYO hol13 ta correst the alleges violation; and 

27 (El) a tiFR0ta9lo that a reasonable f;)erson 1A101,1IEI sonsidor af;)filFOf;lriato for semf;)lianse with tho alle9od 

28 •;ielations. 

29 (4 I Tho Elopartrnont shall filUblish a sshodulo of rna1Ein=i1,1n=i ans rniniFR1,1FR f;)onaltios for spocifio 

30 •;iolations. In sotorn=iining OfilPFOf;lriato penalties for violations, tho dopartrnont shall sonsidor tho graYity ef 
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tho ¥iolations and tho potsRtial fer si!JRifisaRt harm to plclBlis health or tho sn.,ireRmont. In dstormiRing tho 

appropriate amolclAt of ponalt•f, if an•f, to Bo SlclSpoAdod lclpon sorrostion of tho sondition that sa1cJs0d -#le 

penalty asssssmsRt, the deflartment shall sonsider tho sooporation aml tho do!Jroo of ears ollorsi&od by tho 

person assessed tho penalty, how Bllpoditiolclsly tho violation was sorrostsd, and whether signifisant harm 

res1cJlted to tho plclblio health or tho on¥ironmont from tho ¥iolation. 

(e) If the department is 1cJnablo to sollest an administrati~10 psnalt>t assossod 1cJnsor this sestion or 

if a person fails to pa•f all or any portion of an. administrative poAalty assesses 1cJndor this sostion, tho 

eopartmont ma>( tal<B astion in eistrist somt to roso¥or tho penalty amo1cJnt and an•; additional amolclnts 

assessed or SOlcl!Jl:it 1cJndor Title 7e, ohaptor 11, er this shafltor. 

(el /'.stioR lclndor this sostion does not bor astion 1cJndor Title 7e, ohaptor 11, or this shaptor, 0r a!'li' 

other remedy a•,cailable to tho department for violations of 1cJnd0r!Jro1cJnd storage tank laws or miss 

prom1cJlgatod 1cJndor those laws. 

171 Administrati><o flOnaltios sollostsd 1cJndor this sootion m1cJst BO dOflOSitsd in tho orahan share 

asso1cJnt in tl:le state general saesial re1,on1cJo t1cJnd." 

16 Sostien 14. Sostion 7e 10 424, MCA, is amended to road; 

1 7 "7li 10 424. Jl.dfflinist,ative 11enalt','. ( 11 The department A1ay assess a person who violates a lclSod 

18 oil or t:ia2ardo1cJs waste flro\Oision of this f')art, or a 1cJsod oil or ha2ardo1cJs waste r1cJlo. adopted 1cJndor this part, 

19 an administrati•,•o fi)Onalty, not to oirnooe $10,000 flOF violation. iash day of violation sonstitlcltos a separate 

20 ¥iolation, twt tl:le A1a1~im1cJm f'lOnalty R'lay net oHeood $100,000 for an•,1 related series of violations. 

21 Assessffient of an adA1inistrati110 flOnalty lclndor this sootion mlclst be Alado in oonj1cJnotioA with an order or 

22 adffiinistrativo aetion a1cJtl:lori;1ed by this ohaf'lter. 

23 (21 ".n administrative f'lonalty may not be assessed 1cJndor this sootian 1cJnloss tho alleged violator 

24 is gi11en notioe ana Of'lport1cJnity for a hearin9 BOforo tho Boara p1cJrs1cJant ta Title 2, sh apter 4, part e. 

25 (31 In dotorminin9 tho appropriate ama1cJnt of an adminiMrati,\OO f)enalty, tl:lo aef)artrnent shall 

26 sonsider: 

27 (a) tho gra,,ity ana the n1cJR1bor of •1ielations; 

28 (b) tho do§Jroe of saro ol!orsisoa by the allo§Jod violator; 

29 (sl whether si§Jnifisant harm roslclltoa ta plclblis health or tho em•ironmont; aAd 

30 (di tho aegroo of patontial signifisant harm to fllclblio health er tl:lo onviroAmont. 
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(4) If tho doµartFAont is unaelo ta calloct tho aaFAinistrativo penalty or if a parson fails to µa•f all 

or an.,, µortion of tho adFAinistrativo penalty as dotorn,inoa BY tho aopartFAont, tho aoµartFAont FAa~' seek 

to rocovor tho amount in an aµµroµriato district court. 

is) l\ction Yndor this section does not ear action Ynder 7s 10 413 throu§h 7s 10 41 Q or any other 

apµropriato roFAod1' 

(e) AdFAinistrativo ponaltios collected unaor this section FAYst eo doµositod in tho orphan share 

assoYnt in tho state 9eneral special rovenuo hrnd." 

Sestien Hi. Section 7s 10 04 2, ~4CA, is an1ondod to road: 

"76 10 642. Penalties. (1) /\ person who willfull•f violates this part, o><cept 76 10 020, is 9uilty 

of a FAisdoFAeanor and uµon son.,iction shall eo fines not to oirnood $2e0, in,prisonod in the sounty jail for 

a torn=i not to 011s00a 30 da1'S, or eotl:\. 

(2) /\ person who violates this µart, exsoµt 76 10 620, a rnle of the deµartn10nt, or an order issyed 

as µrovidod in this µart shall eo 1.§. suejost to a si,.il penalty of not n,oro tl:\an $00. each day uµon 'Nhish 

a violation of tl:\is µart or a rule or order occurs is a soµarate violation. 

(3) Ci.,il penalties sollosted under tl:\is section n1ust BO deposited in tl:\o orahan share account in tho 

state saocial ro•,•0nu0 fund." 

19 Section 4. Section 75-10-701, MCA, is amended to read: 

20 "75-10-701. Definitions. As used in this part, unless the context requires otherwise, the following 

21 definitions apply: 

22 ( 1) "Department" means the department of environmental quality provided for in 2-15-3501. 

23 (2) "Director" means the director of the department. 

24 (3) "Environment" means any surface water, ground water, drinking water supply, land surface 

25 or subsurface strata, or ambient air within the state of Montana or under the jurisdiction of the state of 

26 Montana. 

27 (4) (a) "Facility" means: 

28 (i) any building, structure, installation, equipment, pipe or pipeline (including any pipe into a sewer 

29 or publicly owned treatment works), well, pit, pond, lagoon, impoundment, ditch, landfill, storage container, 

30 motor vehicle, rolling stock, or aircraft; or 
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(ii) any site or area where a hazardous or deleterious substance has been deposited, stored, 

2 disposed of, placed, or otherwise come to be located. 

3 (b) The term does not include any consumer product in consumer use. 

4 (5) "Fiduciary" means a trustee, executor, administrator, personal representative, custodian, 

5 conservator, guardian, or receiver acting or holding property for the exclusive benefit of another person. 

6 The term does not include: 

7 (a) a person who has previously owned or operated the property in a nonfiduciary capacity; or 

8 (b) a person acting as fiduciary with respect to a trust or other fiduciary estate that has no 

9 objectively reasonable or substantial purpose apart from avoidance of or limitation of liability under this part. 

10 For the purposes of 75-10-715{-7-Hfil, the term does not include the state, a state agency, or a political 

11 subdivision of the state acting as trustee of natural resources within the state of Montana. 

1 2 (6) "Foreclosure" means acquisition of title to property through foreclosure, purchase at foreclosure 

13 sale, assignment or acquisition of title in lieu of foreclosure, repossession in the case of a lease financing 

14 transaction, or acquisition of a right to title or other agreement in full or partial settlement of a loan 

15 obligation. 

16 (7) "Fund" means the environmental quality protection fund established in 75-10-704. 

17 (8) "Hazardous or deleterious substance" means a substance that because of its quantity, 

18 concentration, or physical, chemical, or infectious characteristics may pose an imminent and substantial 

19 threat to public health, safety, or welfare or the environment and is: 

20 (al a substance that is defined as a hazardous substance by section 101 (14) of the federal 

21 Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (CERCLA), 42 U.S.C. 

22 9601(14), as amended; 

23 (b) a substance identified by the administrator of the United States environmental protection 

24 agency as a hazardous substance pursuant to section 102 of CERCLA, 42 U.S.C. 9602, as amended; 

25 (c) a substance that is defined as a hazardous waste pursuant to section 1004(5) of the Resource 

26 Conservation and Recovery Act of 1976, 42 U.S.C. 6903(5), as amended, including a substance listed or 

27 identified in 40 CFR 261; or 

28 (di any petroleum product. 

29 (9) "Household" means single and multiple residences, hotels and motels, bunkhouses, ranger 

30 stations, crew quarters, campgrounds, picnic grounds, day-use recreational areas, or similar structures or 
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2 (10) "Household refuse" means garbage, trash, and sanitary wastes in septic tanks that are derived 

3 from a household. 

4 ~UlJ. "Natural resources" means land, fish, wildlife, biota, air, surface water, ground water, 

5 drinking water supplies, and any other resources within the state of Montana owned, managed, held in 

6 trust, or otherwise controlled by or appertaining to the state of Montana or a political subdivision of the 

7 state. 

8 ( 12) "Orphan share" means the percentage share of remedial action costs for a facility that is 

9 attributable. under the procedures in [sections 29 12 through~ 22!. to identified but bankrupt or defunct 

10 persons who are not affiliated with any viable person. 

11 ( 13) "Orphan share fund" means the fund for the orphan share account established in [section :;;;. 

12 ill 
13 µ.QJ.i1.1J. (a) "Owns or operates" means owning, leasing, operating, managing activities at, or 

14 exercising control over the operation of a facility. 

15 (bl The term does not include holding the indicia of ownership of a facility primarily to protect a 

16 security interest in the facility or other location unless the holder has participated in the management of the 

17 facility. The term does not apply to the state or a local government that acquired ownership or control 

18 through bankruptcy, tax delinquency, abandonment, lien foreclosure, or other circumstances in which the 

19 government acquires title by virtue of its function as sovereign, unless the state or local government has 

20 caused or contributed to the release or threatened release of a hazardous or deleterious substance from the 

21 facility. The term also does not include the owner or operator of the Milltown dam licensed under part 1 

22 of the Federal Power Act (FERC license No. 2543-0041 if a hazardous or deleterious substance has been 

23 released into the environment upstream of the dam and. has subsequently come to be located in the 

24 reservoir created by the dam, unless the owner or operator is a person who would otherwise be liable for 

25 a release or threatened release under 75-10-715(1). 

26 {44-H.1.fil "Person" means an individual, trust, firm, joint-stock company, joint venture, consortium, 

27 commercial entity, partnership, association, corporation, commission, state or state agency, political 

28 subdivision of the state, interstate body, or the federal government, including a federal agency. 

29 ~.llfil "Petroleum product" includes gasoline, crude oil (except for crude oil at production facilities 

30 subject to regulation under Title 821, fuel oil, diesel oil or fuel, lubricating oil, oil sludge or refuse, and any 
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other petreleuFR ralatael petroleum related product or waste or fraction of the product or waste that is liquid 

2 at standard conditions of temperature and pressure (60 degrees F and 14. 7 pounds per square inch 

3 absolute). 

4 t+JJ.11Zl "Reasonably anticipated future uses" means likely future land or resource uses that take 

5 into consideration: 

6 (a) local land and resource use regulations, ordinances, restrictions, or covenants; 

7 (b) historical and anticipated uses of the facility; 

8 le) patterns of development in the immediate area; and 

9 Id) relevant indications of anticipated land use from the owner of the facility and local planning 

10 officials. 

11 t+-4+.Llfil "Release" means any spilling, leaking, pumping, pouring, emitting, emptying, discharging, 

12 injecting, escaping, leaching, dumping, or disposing of a hazardous or deleterious substance directly into 

13 the environment !including the abandonment or discarding of barrels, containers, and other closed 

14 receptacles containing any hazardous or deleterious substance), but excludes releases confined to the 

15 indoor workplace environment, the use of pesticides as defined in 80-8-102(30) when they are applied in 

16 accordance with approved federal and state labels, and the use of commercial fertilizers, as defined In 

17 80-10-101(2), when applied as part of accepted agricultural practice. 

18 ~1.1.fil "Remedial action" includes all notification, investigation, administration, monitoring, 

19 cleanup, restoration, mitigation, abatement, removal, replacement, acquisition, enforcement, legal action, 

20 health studies, feasibility studies, and other actions necessary or appropriate to respond to a release or 

21 threatened release. 

22 ~(20) "Remedial action contract" means a written contract or agreement entered into by a 

23 remedial action contractor with the state, or with a potentially liable person acting pursuant to an order or 

24 request issued by the department, the United States, or any federal agency, to provide a remedial action 

25 with respect to a release or threatened release of a hazardous or deleterious substance. 

26 {-++Hl.ll "Remedial action contractor" means: 

27 (a) any person who enters into and is carrying out a remedial action contract; or 

28 lb) any person who is retained or hired by a person described in subsection ~ {21 )(a) to 

29 provide services relating to a remedial action. 

30 .f-l.m(22) "Remedial action costs" means reasonable costs that are attributable to or associated with 
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a remedial action at a facility, including but not limited to the costs of administration, investigation, legal 

2 or enforcement activities, contracts, feasibility studies, or health studies." 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Section 5. Section 75-10-702, MCA, is amended to read: 

"75-10-702. Rulemaking authority. ill The department is authorized to adopt rules for the 

implementation of this part, including but not limited to: 

la) rules for listing and delisting facilities on a priority list, required by 75-10-704, based on the 

following criteria: 

Ii) a facility eligible for listing must have a confirmed release or substantial threat of a release of 

a hazardous or deleterious substance that may pose an imminent and substantial threat to public health, 

safety, or welfare or the environment and the department shall provide a written description of the nature 

and severity of the threat; 

liil if remedial actions to address the hazardous or deleterious substances are required at the facility 

by another state program, the department shall explain, in writing, its rationale for listing the facility: 

liiil listing and delisting must be done through a formal process that provides for public 

16 participation, including participation of the affected or potentially liable persons in the decisionmaking 

17 process, by senEl1oJsting GIVING PUBLIC NOTICE AND PROVIDING OPPORTUNITY FOR at least one public 

18 meeting in the community most likely to be threatened by the facility that is proposed for listing or delisting: 

19 and 

20 (ivl a facility must be delisted when another state program assumes jurisdiction or when further 

21 remedial actions are not necessary; 

22 (bl rules for establishing and implementing a system for prioritizing facilities, including categories 

23 for maximum and high-priority facilities, as required by 75-10-704, aHG for remedial action based on 

24 potential effects on human health and the environment. 

25 (2) The rulemaking authority granted in subsection 11) may not invalidate the existing priorities list. 

26 Rules promulgated pursuant to subsection 11) must provide for the reevaluation of facilities on the existing 

27 priorities list. A decision by the department to list, delist, or establish a priority for a facility must be made 

28 in writing." 

29 

30 Section 6. Section 75-10-704, MCA, is amended to read: 
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1 "75-10-704. Environmental quality protection fund. ( 1) There is in the state special revenue fund 

2 an environmental quality protection fund to be administered as a revolving fund by the department. The 

3 department is authorized to expend amounts from the fund necessary to carry out the purposes of this part. 

4 {2) The fund may be used by the department only to carry out the provisions of this part and for 

5 remedial actions taken by the department pursuant to this part in response to a release of hazardous or 

6 deleterious substances. 

7 {3) The department shall: 

8 (a) except as provided in subsection {7), establish and implement a system, including the 

9 preparation of a priority list, for prioritizing sites for remedial action based on potential effects on human 

10 health and the environment; and 

11 {b) investigate, negotiate, and take legal action, as appropriate, to identify liable persons, to obtain 

12 the participation and financial contribution of liable persons for the remedial action, to achieve remedial 

13 action, and to recover costs and damages incurred by the state. 

14 {4) There must be deposited in the fund: 

15 (a) all penalties, forfeited financial assurance, natural resource damages, and remedial action costs 

16 recovered pursuant to 75-10-715; 

17 (b) all administrative penalties assessed pursuant to 75-10-714 and all civil penalties assessed 

18 pursuant to 75-10-71115); 

19 (c) funds appropriated to the fund by the legislature; aH4 

20 (d) funds received from the interest income of the resource indemnity trust fund pursuant to 

21 15-38-202~ 

22 {e) funds received from the interest income of the fund; and 

23 {f) funds received from settlements pursuant to 75-10-719{7). 

24 (5) Whenever a legislative appropriation is insufficient to carry out the provisions of this part and 

25 additional money remains in the fund, the department shall seek additional authority to spend money from 

26 the fund through the budget amendment process provided for in Title 17, chapter 7, part 4. 

27 16) Whenever the amount of money in the fund is insufficient to carry out remedial action, the 

28 department may apply to the governor for a grant from the environmental contingency account established 

29 pursuant to 75-1-1101. 

30 {7) (a) There is established a state special revenue account for all funds donated or granted from 
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private parties to remediate a specific release at a specific facility. There must be deposited into the account 

2 the interest income earned on the account. A person is not liable under 75-10-715 solely as a result of 

3 contributing to this account. 

4 (bl Funds donated or granted for a specific project pursuant to this subsection (71 must be 

5 accumulated in the fund until the balance of the donated or granted funds is sufficient, as determined by 

6 the department, to remediate the facility pursuant to the requirements of 75-10-721 for which the funds 

7 are donated. 

8 (cl If the balance of the fund created in this subsection (71, as determined by the department 

9 pursuant to the requirements of 75-10-721, is not sufficient to remediate the facility within 1 year from the 

10 date of the initial contribution, all donated or granted funds, including any interest on those donated or 

11 granted funds, must be returned to the grantor. 

12 (d) If the balance for a specific project is determined by the department to be sufficient to 

13 remediate the facility pursuant to the requirements of 75-10-721, the department shall give that site high 

14 priority for remedial action, using the funds donated under this subsection (7). 

15 le) This subsection (7) is not intended to interfere with or to diminish the authority or actions of 

16 the department to investigate, negotiate, and take legal action, as appropriate, to identify liable persons, 

17 to obtain the participation and financial contribution of liable persons for the remedial action, to achieve 

18 remedial action, and to recover costs and damages incurred by the state. Subsections (71 and 18) do not 

19 pertain to facilities where the department has initiated actions under this part. 

20 If) The department shall expend the funds in a manner that maximizes the application of the funds 

21 to physically remediating the specific release. 

22 18) la) A person may donate in-kind services to remediate a specific release at a specific facility 

23 pursuant to subsection (7). A person that donates in-kind services is not liable under 75-10-715 solely as 

24 a result of the contribution of in-kind services. 

25 lb) A person who donates in-kind services with respect to remediating a specific release at a 

26 specific facility is not liable under this part to any person for injuries, costs, damages, expenses, or other 

27 liability that results from the release or threatened release, including but not limited to claims for 

28 indemnification or contribution and claims by third parties for death, personal injury, illness, loss of or 

29 damage to property, or economic loss. 

30 le) Immunity from liability, pursuant to subsection I8llbl, does not apply in the case of a release 
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1 that is caused by conduct of the entity providing in-kind services that is negligent or grossly negligent or 

2 that constitutes intentional misconduct. 

3 Id) This subsection does not minimize the liability, lessen the standard of liability, or otherwise 

4 shield from liability a potentially liable person under 75-10-715 or section 107 of CERCLA for costs or 

5 damages incurred as a result of a release or threatened release of a hazardous or deleterious substance. 

6 (e) Any donated in-kind services that are employed as part of a remedial action pursuant to this 

7 subsection (8) must be approved by the department as appropriate remedial action." 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 7. Section 75-10-715, MCA, is amended to read: 

"75-10-715. Liability -- reimbursement and penalties -- proceedings -- defenses and exclusions. 

( 1 l Except as provided in [sections ~ 12 through .Je 221, notwithstanding Nstwitt:1staRsiA!J any other 

provision of lawL and subject only to the defenses set forth in subsection (5) and the exclusions set forth 

in subsection (7), the following persons are jointly and severally liable for a release or threatened release 

of a hazardous or deleterious substance from a facility: 

(a) a person who owns or operates a facility where a hazardous or deleterious substance was 

disposed of; 

(bl a person who at the time of disposal of a hazardous or deleterious substance owned or operated 

a facility where the hazardous or deleterious substance was disposed of; 

(c) a person who generated, possessed, or was otherwise responsible for a hazardous or 

deleterious substance and who, by contract, agreement, or otherwise, arranged for disposal or treatment 

of the substance or arranged with a transporter for transport of the substance for disposal or treatment; 

and 

(d) a person who accepts or has accepted a hazardous or deleterious substance for transport to 

a disposal or treatment facility. 

12) A person identified in subsection I 1) is liable for the following costs: 

(a) all remedial action costs incurred by the state; and 

(b) damages for injury to, destruction of, or loss of natural resources caused by the release or 

threatened release, including the reasonable technical and legal costs of assessing and enforcing a claim 

for the injury, destruction, or loss resulting from the release, unless the impaired natural resources were 

specifically identified as an irreversible and irretrievable commitment of natural resources in an approved 

[legislative 
\Services 
"1.JJjvision 

- 22 - SB 377 



55th Legislature S80377 .03 

1 final state or federal environmental impact statement or other comparable approved final environmental 

2 analysis for a project or facility that was the subject of a governmental permit or license and the project 

3 or faciltty was being operated within the terms of its permit or license. 

4 (3) If the person liable under subsection ( 1) fails, without sufficient cause, to comply with a 

5 department order issued pursuant to 75-1 0· 711 ( 4) or to properly provide remedial action upon notification 

6 by the department pursuant to 75-10-711 (3), the person may be liable for penalties in an amount not to 

7 exceed two times the amount of any costs incurred by the state pursuant to this section. 

8 (4) The department may initiate civil proceedings in district court to recover remedial action costs, 

9 natural resource damages, or penalties under subsections (1 ), (2), and 13). Proceedings to recover costs 

1 0 and penalties must be conducted in accordance with 75-1O·722. Venue for any action to recover costs, 

11 damages, or penalties lies in the county where the release occurred or where the person liable under 

12 subsection ( 1) resides or has its principal place of business or in the district court of the first judicial district. 

13 (5) A person has a defense and is not liable under subsections (1), (2), and (3) if the person can 

14 establish by a preponderance of the evidence that: 

15 (a) the department failed to follow the notice provisions of 75-10-711 when required; 

16 (bl the release did not emanate from any vessel, vehicle, or facility to which the person contributed 

17 any hazardous or deleterious substance or over which the person had any ownership, authority, or control 

18 and was not caused by any action or omission of the person; 

1 9 le) the release or threatened release occurred solely as a result of: 

20 (i) an act or omission of a third party other than either an employee or agent of the person; or 

21 (ii) an act or omission of a third party other than one whose act or omission occurs in connection 

22 with a contractual relationship, existing directly or indirectly, with the person, if the person establishes by 

23 a preponderance of the evidence that the person: 

24 (A) exercised due care with respect to the hazardous or deleterious substance concerned, taking 

25 into consideration the characteristics of the hazardous or deleterious substance in light of all relevant facts 

26 and circumstances; and 

27 (B) took precautions against foreseeable acts or omissions of a third party and the consequences 

28 that could foreseeably result from those acts or omissions; 

29 (d) the release or threat of release occurred solely as the result of an act of God or an act of war; 

30 (e) the release or threatened release was from a facility for which a permit had been issued by the 
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1 department, the hazardous or deleterious substance was specifically identified in the permit, and the release 

2 was within the limits allowed in the permit; 

3 (fl in the case of assessment of penalties under subsection (31, factors beyond the control of the 

4 person prevented the person from taking timely remedial action; or 

5 lg) the person asoeptsd transported only household refuse (!Jarea!je, trash, er soptio taRk saRitary 

6 y.iastas !J8R8Fatod by siR!Jle er R'!ultipla rasideRses, i:ietels, R'letels, restauraRts, er siR'lilar laoilitiss) fer 

7 traRspert ta a solid 11,'asta disposal faoility, unless that person knew or reasonably should have known that 

8 the hazardous or deleterious substance was present in the refuse. 

9 (6) (a) For the purpose of subsection (5)(c)(ii), the term "contractual relationship" includes but is 

10 not limited to land contracts, deeds, or other instruments transferring title or possession, unless the real 

11 property on which the facility is located was acquired by the person after the disposal or placement of the 

12 hazardous or deleterious substance on, in, or at the facility and one or more of the following circumstances 

13 is also established by the person by a preponderance of the evidence: 

14 (i) At the time the person acquired the facility, the person did not know and had no reason to know 

15 that a hazardous or deleterious substance that is the subject of the release or threatened release was 

16 disposed of on, in, or at the facility. 

17 (ii) The person is a governmental entity that acquired the facility by escheat, lien foreclosure, or 

18 through any other involuntary transfer or acquisition or through the exercise of eminent domain authority 

19 by purchase or condemnation. 

20 (iii) The person acquired the facility by inheritance or bequest. 

21 (bl In addition to establishing one or more of the circumstances in subsection (6)(a)(i) through 

22 (6)(a)(iii), the person shall establish that the person has satisfied the requirements of subsection (5)(c)(il 

23 or (5)(c)(ii). 

24 (c) To establish that the person had no reason to know, as provided in subsection (6)(a)(i), the 

25 person must have undertaken, at the time of acquisition, all appropriate inquiry into the previous ownership 

26 and uses of the property consistent With good commercial or customary practice in an effort to minimize 

27 liability. For purposes of assessing this inquiry, the following must be taken into account: 

28 (i) any specialized knowledge or experience on the part of the person; 

29 (ii) the relationship of the purchase price to the value of the property if uncontaminated; 

30 (iii) commonly known or reasonably ascertainable information about the property; 
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(iv) the obviousness of the presence or the likely presence of contamination on the property; and 

2 (v) the ability to detect the contamination by appropriate inspection. 

3 (d) (i) ~Jothin§I in sutisestions Subsections (5)(b) and (5)(c) or ~ this subsection (6) may not 

4 diminish the liability of a previous owner or operator of the facility who would otherwise be liable under this 

5 part. 

6 (ii) Notwithstanding this subsection (6), if the previous owner or operator obtained actual knowledge 

7 of the release or threatened release of a hazardous or deleterious substance at the facility when the person 

8 owned the real property and then subsequently transferred ownership of the property to another person 

9 without disclosing the knowledge, the previous owner is liable under subsections ( 1 ), (2), and (3) and Re 

10 £ defense under subsection (5)(b) or (5)(c) is not available to that person. 

11 (e) ~Jethin§I in this sutisestien Subsection (6) affests does not affect the liability under this part of 

1 2 a person who, by any act or omission, caused or contributed to the release or threatened release of a 

13 hazardous or deleterious substance that is the subject of the action relating to the facility. 

14 (7) A person has an exclusion and is not liable under this section if: 

15 (a) the person generated or disposed of only household refuse, unless the person knew or 

16 reasonably should have known that the hazardous or deleterious substance was present in the refuse; 

17 (b) the person owns or operates real property where hazardous or deleterious substances have 

18 come to be located solely as a result of subsurface migration in an aquifer from a source or sources outside 

19 the person's property, provided that the following conditions are met: 

20 (i) the owner or operator did not cause, contribute to, or exacerbate the release or threatened 

21 release of any hazardous or deleterious substances through any act or omission. The failure to take 

22 affirmative steps to mitigate or address contamination that has migrated from a source outside the owner's 

23 or operator's property does not, in the absence of exceptional circumstances; constitute an omission by 

24 the owner or operator. 

25 (ii) the person who caused, contributed to, or exacerbated the release or threatened release of any 

26 hazardous or deleterious substance is not and was not an agent or employee of the owner or operator and 

27 is not or was not in a direct or indirect contractual relationship with the owner or operator, unless the 

28 department provides a written determination that an existing or proposed contractual relationship is an 

29 insufficient basis to establish liability under this section; 

30 (iii) there is no other basis of liability under subsection (1) for the owner or operator for the release 
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or threatened release of a hazardous or deleterious substance: and 

2 (iv) the owner or operator cooperates with the department and all persons conducting 

3 department-approved remedial actions on the property, including granting access and complying with and 

4 implementing all required institutional controls: 

5 (c) the person owns or occupies real property of 20 acres or less for residential purposes, provided 

6 that the following conditions are met: 

7 ti) the person did not cause. contribute to, or exacerbate the release or threatened release of any 

8 hazardous or deleterious substance through any act or omission: 

9 (ii) the person uses or allows the use of the real property for residential purposes. This exclusion 

10 does not apply to any person who acquires or develops real property for commercial use or any use other 

11 than residential use. 

1 2 (iii) at the time the person purchased or occupied the real property, there were no visible indications 

13 of contamination on the surface of the real property; 

14 liv) the person cooperates with the department and all persons conducting department-approved 

15 remedial actions on the property, including granting access and complying with and implementing all 

16 required institutional controls: and 

17 (v) there is no other basis of liability under subsection ( 1 l for the owner or occupier for the release 

18 or threatened release of a hazardous or deleterious substance. 

19 (8) A person is liable under this section if the department provides substantial credible evidence 

20 that the person fails to satisfy any element of each exclusion in subsections (7)(a) through (7)(c). 

21 Pt.[fil The liability of a fiduciary under the provisions of this part for a release or a threatened 

22 release of a hazardous or deleterious substance from a facility held in a fiduciary capacity may not exceed 

23 the assets held in the fiduciary capacity that are available to indemnify the fiduciary unless the fiduciary 

24 is liable under this part independent of the person's ownership or actions taken in a fiduciary capacity. 

25 +Sl-1.1.Ql A person who holds indicia of ownership in a facility primarily to protect a security interest 

26 is not liable under subsections (1 )(a) and (1 )(b) for having participated in the management of a facility 

27 within the meaning of 75-10-701 ( 101(bl(14)(b) because of any one or any combination of the following: 

28 (a) holding an interest in real or personal property when the interest is being held as security for 

29 payment or performance of an obligation, including but not limited to a mortgage, deed of trust, lien, 

30 security interest, assignment, pledge, or other right or encumbrance against real or personal property that 
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is furnished by the owner to ensure repayment of a financial obligation; 

2 lb) requiring or conducting financial or environmental assessments of a facility or a portion of a 

3 facility, making financing conditional upon environmental compliance, or providing environmental 

4 information or reports; 

5 (cl monitoring the operations conducted at a facility or providing access to a facility to the 

6 department or its agents or to remedial action contractors; 

7 Id) having the mere capacity or unexercised right to influence a facility's management of hazardous 

8 or deleterious substances; 

9 (el giving advice, information, guidance, or direction concerning the administrative and financial 

1 O aspects, as opposed to day-to-day operational aspects, of a borrower's operations; 

11 (f) providing general information concerning federal, state, or local laws governing the 

12 transportation, storage, treatment, and disposal of hazardous or deleterious substances and concerning the 

13 hiring of remedial action contractors; 

14 (g) engaging in financial workouts, restructuring, or refinancing of a borrower's obligations; 

15 (h) collecting rent, maintaining utility services, securing a facility from unauthorized entry, or 

16 undertaking other activities to protect or preserve the value of the security interest in a facility; 

17 (ii r;,xtending or denying credit to a person owning or in lawful possession of a facility; 

18 (jl in an emergency, requiring or undertaking activities to prevent exposure of persons to hazardous 

1 9 or deleterious substances or to contain a release; 

20 (kl requiring or conducting remedial action in response to a release or threatened release if prior 

21 notice is given to the department and the department approves of the remedial action; or 

22 (I) taking title to a facility by foreclosure, provided that the holder of indicia of ownership, from the 

23 time the holder acquires title, undertakes to sell, re-lease property held pursuant to a lease financing 

24 transaction (whether by a new lease financing transaction or substitution of the lessee), or otherwise divest 

25 itself of the property in a reasonably expeditious manner, using whatever commercially reasonable means 

26 are relevant or appropriate with respect to the facility and taking all facts and circumstances into 

27 consideration and provided that the holder does not: 

28 (ii outbid or refuse a bid for fair consideration for the property or outbid or refuse a bid that would 

29 effectively compensate the holder for the amount secured by the facility; 

30 Iii) worsen the contamination at the facility; 
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(iii) incur liability under subsection (1 ){c) or (1 ){d) by arranging for disposal of or transporting 

2 hazardous or deleterious substances; or 

3 · (iv) engage in conduct described in subsection AA illl-

4 AAi.11l The protection from liability provided in subsections t-7t 1fil and t&l- i.1.Q]_ is not available to 

5 a fiduciary or to a person holding indicia of ownership primarily to protect a security interest if the fiduciary 

6 or person through affirmative conduct: 

7 (a) causes or contributes to a release of hazardous or deleterious substances from the facility; 

8 lb) allows others to cause or contribute to a release of hazardous or deleterious substances; or 

9 (c) in the case of a person holding indicia of ownership primarily to protect a security interest, 

1 O actuaHy participates in the management of a facility by: 

11 (i) exercising decisionmaking control over environmental compliance; or 

12 (ii) exercising control at a level comparable to that of a manager of the enterprise with responsibility 

13 for day-to-day decisionmaking either with respect to environmental compliance or substantially all of the 

14 operational, as opposed to financial or administrative, aspects of the facility." 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 8. Section 7 5-10-719, MCA, is amended to read: 

"75-10-719. Settlement-· bar to contribution liability. 11) A person who has resolved Hi& that 

person's liability to the state arising under 75-10-715 or section 107(a)(1) through (a){4) of CERCLA, 42 

U.S.C. 9607(a)(1) through (a)(4), in an administrative or judicially approved settlement is not liable for 

claims for contribution regarding matters addressed in the settlement. The settlement does not discharge 

any of the other potentially liable persons unless its terms provide a discharge. The terms of the settlement 

may reduce the potential liability of the other potentially liable persons by the amount of the settlement. 

12) If the state has obtained less than complete relief from a person who has resolved Hi& that 

person's liability to the state in an administrative or judicially approved settlement, the state may bring an 

action against any other person who has not resolved Hi& that person's liability. 

(3) A person who has resolved, in whole or in part, Hi& that person's liability to the state for the 

release or for remedial action costs in an administrative or judicially approved settlement may seek 

contribution from a person who is not party to a settlement referred to in subsection ( 1). 

(4) Whenever practicable and in the public interest, as determined by the director of the 

department. the department may, as promptly as possible, reach a final settlement with a potentially liable 
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or liable person liable under 75-10-715 in an administrative or civil action under 75-10-711 if the settlement 

2 involves only a minor portion of the FOSflORse remedial action costs at the facility concerned and, in the 

3 judgment of the department, taking into account the toxicity of the hazardous or deleterious substances 

4 involved and the person's contribution of hazardous or deleterious substances in relation to the total volume 

5 of hazardous or deleterious substances at the facility, the conditions in ei#\ef fillY of the following 

6 sueseotioR subsections (4)(a) Gf t4l-lhl through (4)(d) are met: 

7 (a) Both of tho followiR!l are A'liRiA'lal iR GOA'lflarison to other hazardous or doletorious sui3stanoos 

8 at the faoility: 

9 (i) tho amouRt of tho hazarElous or Eloleterious sui3staRoos ooRtrii3utoEI 0111 that flBrsoR to tho faoility; 

10 (ii) tho toxio or other hazardous offoots of the sui3staRses oontritiutoEI tiy that fl Orson to tho faoility. 

11 the person is one whose liability is based solely on 75-10-715( 1 )(c) or (1 )(d) and who presents substantial 

1 2 credible evidence that the person contributed less than 0.002 % of the total volume or less than 100 gallons 

13 or 200 pounds of materials containing hazardous or deleterious substances at a facility that received 

14 hazardous or deleterious substances from multiple contributors. The department may not require the 

15 payment of remedial action costs from this person. 

16 (b) (i) the person is one whose liability is based solely on 75-10-715(1)(c) or (l)(d) and who 

17 presents SL•hstantial credible evidence that the person arranged for disposal or treatment of less than 5 % 

18 of the total quantity of solid waste or hazardous or deleterious substances disposed of at a facility that 

19 received solid waste or hazardous or deleterious substances from multiple contributors. 

20 Iii) For the purposes of subsection (5)(a) and this subsection (4)(b) only, the term "solid waste" 

21 means: 

22 IA) all putrescible and nonputrescible wastes, including garbage, rubbish, refuse, or ashes: 

23 (B) sludge from sewage treatment plants, water supply plants, or air pollution control facilities; 

24 (C) construction and demolition wastes; 

25 (D) dead animals, including offal; 

26 IE) discarded home and industrial appliances: and 

27 (F) wood products or wood byproducts and inert materials. 

28 {D}l£l (i) +M the person: 

29 (A) is the owner of the real property on or in which the facility is located; 

30 (8) did not conduct or permit the generation, transportation, storage, treatment, or disposal of any 
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hazardous or deleterious substance at the facility; and 

2 (C) did not contribute to the release or threat of release of a hazardous or deleterious substance 

3 at the facility through any action or omission. 

4 (ii) This subsection~ i1lfil does not apply if the person purchased the real property with actual 

5 or constructive knowledge that the property was used for the generation, transportation, storage, 

6 treatment, or disposal of any hazardous or deleterious substance. 

7 (d) the person presents substantial credible evidence that the person has a defense under 

8 75-10-715(5). 

g (5) When reaching a settlement under subsection (4)(b). (4)(c), or (4)(d), the department may 

1 O require the payment of remedial action costs not to exceed two times the person's reasonably projected 

11 liability for remedial action costs as determined by the department. Except as provided in subsection (6), 

12 the settlement must contain a reservation of rights clause in the event that the department obtains new 

13 information showing that the settling person no longer qualifies for a settlement because: 

14 (al the solid waste or hazardous or deleterious substances contributed by the person was of a 

15 greater volume or toxicity than originally estimated; or 

16 (bl the settlement was reached under subsection (4)(c) and, after settlement, the department finds 

17 that the person had actual or constructive knowledge that the property was used for the generation, 

18 transportation, storage, treatment, or disposal of any hazardous or deleterious substance. 

19 (6) A person who agrees to a liability settlement may avoid the reservation of rights clause under 

20 subsection (5} bv paving remedial action costs in the amount of four times the person's reasonably 

21 projected liability for remedial action costs as determined by the department. 

22 (7) All funds received as a result of settlements under this section must be paid in the following 

23 order of priority: 

24 (a) to the department as reimbursement for its remedial action costs at the facility; 

25 (b) to liable persons as reimbursement for remedial action costs at the facility. In the event of an 

26 allocation under (sections ~ 12 through~ 22). the reimbursement must be in proportion to each liable 

27 person's share of liability as determined under the provisions of (section ¼4 20 or~ 21); 

28 (cl the remainder, if any: 

29 (ii to the orphan share fund provided in (section P 13) if the facility went through the allocation 

30 process provided in (sections ~ 12 through ~ 22); or 
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2 

3 

4 

(ii) to the fund provided in 75-10-704 if the facility did not undergo the allocation process provided 

in [sections ~ 12 through ~ 22). 

(8) Any person who enters into a settlement under this section may not be subiect to or assigned 

a share in the allocation process provided in [sections~ 12 through~ 22]. 

5 WJ.fil As part of an administrative or judicially approved settlement agreement, the department may 

6 require the liable person to provide financial assurance, in an amount determined by the department, to 

7 ensure the long-term operation and maintenance of the remedial action site. The liable person shall provide 

8 the financial assurance by any one method or combination of methods satisfactory to the department, 

9 including but not limited to insurance, guarantee, performance or other surety bond, letter of credit, 

1 O qualification as a self-insurer, or other demonstration of financial capability." 

11 

12 Section 9. Section 75-10-720, MCA, is amended to read: 

1 3 "75-10-720. Condemnation -- creation of state lien. ( 1) Whenever the department determines that 

14 property upon which a release or threatened release of a hazardous or deleterious substance has occurred 

15 may present an imminent and substantial endangerment to the public health, safety, or welfare or the 

16 environment, the department may condemn the property for public use to mitigate the threat. The taking 

17 of the property must be conducted in accordance with the procedure set forth in Title 70, chapter 30, parts 

18 1 through 3. 

19 (2) All costs, penalties, and natural resource damages for which a person has been judicially 

20 determined to be liable to the state pursuant to 75-10-715 constitute a lien in favor of the state upon all 

21 property and rights to the property that belong to the person. 

22 (3) The lien imposed by this section arises at the time notice incorporating a description of the 

23 property subject to the remedial action and an identification of the amount of costs, penalties, and natural 

24 resource damages is ~ filed with the clerk and recorder of the county in which the real property is 

25 located. A copy of the notice must be served by certified mail upon the liable person. 

26 (4) The costs, penalties, and natural resource damages constituting the lien may be recovered in 

27 an action in the district court for the district in which the property is located or in which the remedial action 

28 is occurring or has occurred. This section does not affect the right of the state to bring an action against 

29 a person to recover all costs, penalties, and natural resource damages for which that person is liable under 

30 this part or any other provision of state or federal law. 
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1 (5) The lien must continue until the liability for the costs and damages incurred as a result of the 

2 release of a hazardous or deleterious substance is satisfied. 

3 (61 If the department expends money from the fund for orphan share remedial action costs at a 

4 'facility or for a facility at which a reimbursed orphan share exists, the state has a lien upon the facility for 

5 the unrecovered costs. The lien: 

6 (a) may not exceed the increase in fair market value of the property attributable to the unfunded 

7 portion of the remedial action at the time of a subsequent sale or other disposition of the property; 

8 (b) arises at the time costs are first incurred by the department with respect to a remedial action 

9 at the facility; 

1 O (c) must be filed according to subsection (3); and 

11 (d) continues until the earlier of satisfaction of the lien or recovery of all remedial action costs 

12 incurred at the facility. 

13 (7) Payment of any liens under this section must be deposited in one of the two accounts from 

14 which the remedial action costs originated, including the fund established in 75-10-704 or the orphan share 

15 fund established in [section :J+ 13]." 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Section 10. Section 75-10-724, MCA, is amended to read: 

"75-10-724. bi ability appertieAmeAt aREI eeAtributieR Private right of action. +4+ Any person who 

receives notice under 75-10-711, who is held jointly and severally liable under 75-10-715, or who initiates 

a voluntary cleanup under the provisions of 75-10-730 through 75-10-738 may bring a private right of 

action. including a claim for contribution or declaratory relief, against any other person who is liable or 

potentially liable under 75-10-715 for the recovery of remedial action costs. In resolving contribution claims, 

the court shall allocate remedial action costs among the liable persons based on the factors set out in 

[section ~ 201. has the ri9ht at trial to have tho trier of fast ap13ortioR lialaility aRlOR§ tho 13artios as 

25 pro><isoel iR this sostioR. Tho 01irson is OR sash lialalo person to show how his lialailiW sh01ils ea 

26 

27 

28 

29 

30 

apportionos. IA apportionin!J tho lialaility of aR',' person 1inser this sostion, tho trior of fast shall soRsielor tho 

followiRg: 

(al tho oxtoRt to Ylhish tho person's GORtrila1ition to tho release of a hazarsous or deleterious 

sulastaRse saR 130 distiRg1iisl=ied; 

(131 tl=ie amount of ha~arsaus or solotorious sulastanse involves; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(s) tf:ie EJegree ef te11isit;1 ef tf:ie f:iai!arEleus er Eleleterieus substanse inveh•oEI; 

{EJ) tho degroo ef invel 110A1ont ef and saro oxorsisod b1/ tf:io person in Alanufaoturing, treating, 

transporting, er disposing ef the f:ia2ardeus er delotorieus substanoe; 

(el the segree of sooperation by the person with federal, state, er losal effioials to prevent any 

harAl to the J3Ublis health, safety, er wolfaro or the environA1ent; ans 

{f/ knowledge by the person of the ha;cardous nature ef tf:ie substanse. 

(2) If a J3erson is hels jointly and severally liable under 75 10 710 and establishes a J3ropertienate 

sharo of the aggregate liability, tf:ie person has the right ef sentribution freAl any ether liable person. If fer 

any reason all er part of the sontribution from a person liable fer sentribution sonnet be ebtaineEI, oaoh of 

the other persons against whoAl rooovery is allowed is liable to oontribute a proportional part of the unpaid 

portion of the nonoontributing person's sf:iare and Ala',' obtain juEl9m0nt in a pending or subse£1uent astien 

for sontributien from tf:ie nonsentributin9 person." 

Sestien 23. aostien 82 4 141, MC.'\, is amended te reaEI: 

"82 4 141. Vielatien penalty. ( 1) /1, persen or eperater wf:io •1ielatos an•t et the provisions et this 

J'IOFt or rules or orders adef'lted under this 13art shall J'IO'I a eiuil J'lenalty of net less tf:ian $100 er more than 

$1,000 fer tl:ie ¥ielatien and an adEiitional oi¥il f'IBnalt•t ef net less than $100 or mere than $1,000 fer eash 

dav during whioh a 11iolation oentinues and may 130 enjeineEl from sentinuin9 sush !JJ§. ¥ielatiens as J'lf8Vided 

in this seotien. Tl:iese J'IBnalties shall !ill!fil: be reoeverable in an~• aotien brm,19ht in the name of the state ef 

Montana by the attorney !jeneral in the Elistriot sourt ef the first juElisial distrist of this state in and fer tl:ie 

oeunty ef lewis anEI Clari( er in tf:ie distriot oeurt f:ia 11in€J jurisdiotien ef the elefonEiant. 

(2) The attorney 9eneral shall, UJ'IOn the re(1uest el the direoter, sue fer the reoeuerv et the 

f'lenalties f'lre•.,ided fer in this seotion and bring an aotion fer a r0strainin9 ereler, ternJ'leraP/ er 13ermanent 

injunotien a!jainst an OJ=lerater er ether i;ierson ¥iolatin9 er threatenin!l te uielate an oreler adeJ3teel under this 

{31 0, f'lerson who .. ,illfully violates any of the f'lro 1,isiens ef this J'lart er any d0terA1inatien er oreler 

aElef'lted under this f'lart whioh !!lfil: has beoome final is 9uilty ef a Alisdemeanor and shall be fined net less 

than $000 anel not more than $5,000. iaash da•f on whioh a ¥iolation oosurs sonstitutes a seJ'larate offense. 

(4) Ci¥il 13enalti0s sellesteel uneler this section FAust 130 de13esiteel in the emhan share aoseunt in 

the GMte s13esial revenue funEi." 
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Seetien 24. Sestion 82 4 241, MCA, is amended te read: 

2 "82 4 241, Reeeipts paid inte geneFal hmd. ill except for send ferfeit .. re meneys as arevided in 

3 61,Jl=Jsectien (21, all fees, penalties, and ett:ier meneys ~ availaele er f'laid to the eepartmont 1,JnEier the 

4 f'lre,.isions ef tRis f'lart shall ffi.!i§! eo l')lasod in the state troas .. ry aml sredited to the general f1,Jne. 

5 (2! Civil aenaltios paid te the Eiopartffiont under 82 4 2a<l must ea plased in the erphan share 

6 asse .. nt in the state saesial re,10n .. e f1,JnEi." 

7 

8 NEW SECTION. Section 11. Citizens suit. ( 1) Any person may commence a civil action to compel 

9 compliance with [sestions 2a thre .. gt:I 3a] by any liable or potentially liable person under 75-10-71 5 alleged 

10 to be in violation of a rule, notice letter, order, or department-approved remedial action required pursuant 

11 to a notice letter or order under this chapter. 

12 (2) At least 60 days before commencing the action, the person shall give notice of intent to sue 

13 to all liable or potentially liable persons under 75-10-715 who are contemplated to be defendants in the 

14 proposed action. 

15 (3) An action may not be commenced under subsection ( 1) if the liable or potentially liable person 

16 is diligently coming into compliance with the rule, notice letter, order, or department-approved remedial 

17 action plan or if the department has commenced and is diligently prosecuting an action to require 

18 compliance with the rule, notice letter, order, or department-approved remedial action plan. 

19 

20 NEW SECTION. Section 12. Short title. [Sections ~ U through ~ 22] may be cited as the 

21 "Controlled Allocation of Liability Act". 

22 

23 NEW SECTION. Section 13. Orphan share state special revenue account-· reimbursement of 

24 claims·· payment of department costs. (1) There is an orphan share account in the state special revenue 

25 fund established in 17-2-102 that is to be administered by the department. Money in the account is 

26 available to the department by appropriation and must be used to reimburse remedial action costs claimed 

27 pursuant to [sections~ 11 through~ 22] and to pay costs incurred by the department in defending the 

28 orphan share. 

29 (2) There must be deposited in the orphan share account: 

30 (a) money allocated from the metalliferous mines license tax pursuant to 15-37-117; 
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Isl FRono•t in oxsoss of $200,000 flOF year sollestes sy tl:lo SOflartFRont as flFOVises in [sostion 2 

2 of l=louse Qill ~Jo. 284] ostaslishin!J an on¥ironFRontal rel:lasilitation ans flrevention assount; 

3 W1fil all penalties assessed pursuant to [section 341121 20(12)1; 

4 WJ.Q funds received from the interest income of the resource indemnity trust fund pursuant to 

5 15-38-202; 

6 ~Hill funds allocated from the resource indemnity and ground water assessment tax proceeds 

7 provided for in 15-38-106; 

8 +f+ill unencumbered funds remaining in the abandoned mines state special revenue account 

9 provided in section 19, Chapter 584, Laws of 1995, as of [the termination date of section 19, Chapter 584, 

10 Laws of 1995, as may be amended]; 

11 ½ltif.l interest income on the account; 

1 2 +i:ll,i.fil funds received from settlements pursuant to 75-10-719(7); AND 

13 f+l.llil funds received from reimbursement of the department's orphan share defense costs pursuant 

14 to subsection (6k 

15 IH fine ans 13enalty FRonov rosoives flUrsuant to 76 2 412, 76 2 41 J, 76 2 4 27, 71i 3 4 07, 

16 76 5 €134,75 e 109,75 e 114,75 10 417,75 10 418,75 10 423,75 10 424,75 10 542,824 141,ans 

17 82 4 241; ,:ll'IQ 

18 lkl b!RslaiFRos or oxsoss roslaFRatien sons FRonoy reseivos flUrsuant ts 82 4 141 ans 82 4 241. 

19 13) If the orphan share fund contains sufficient money, valid claims must be reimbursed 

20 subsequently in the order in which they were received by the department. If the orphan share fund does 

21 not contain sufficient money to reimburse claims for completed remedial actions, a reimbursement may not 

22 be made and the orphan share fund, the department, and the state are not liable for making any 

23 reimbursement for the costs. The department and the state are not liable for any penalties if the orphan 

24 share fund does not contain sufficient money to reimburse claims, and interest may not accrue on 

25 outstanding claims. 

26 (4) Except as provided in subsection (8), claims may not be submitted and remedial action costs 

27 may not be reimbursed from the orphan share fund until all remedial actions, except for operation and 

28 maintenance, are completed at a facility. 

29 (5) Reimbursement from the orphan share fund must be limited to actual documented remedial 

30 action costs incurred after the date of petition provided in [section ~ 1.§]. Reimbursement may not be 

I legislative 
\Services 
\!!jvision 

- 35 - SB 377 



55th Legislature S80377.03 

made for attorney fees, legal costs, or operation and maintenance costs. 

2 (6) (a) The department's costs incurred in defending the orphan share must be paid by the persons 

3 participating in the allocation under [sections -2-6 ,ll through -3e 22] in proportion to their allocated shares. 

4 The orphan share fund is responsible for a portion of the department's costs incurred in defending the 

5 orphan share in proportion to the orphan share's allocated share, as follows: 

6 (i) If sufficient funds are available in the orphan share fund, the orphan share fund must pay the 

7 depart~ent's costs incurred in defending the orphan share in proportion to the share of liability allocated 

8 to the orphan share. 

9 (ii) If sufficient funds are not available in the orphan share fund, persons participating in the 

1 O allocation under [sections -2-6 .1l through -3e 22] shall pay all the orphan share's allocated share of the 

11 department's costs incurred in defending the orphan share in proportion to each person's allocated share 

12 of liability. 

13 ill A person who pays the orphan share's proportional share of costs has a claim against the 

14 orphan share fund and must be reimbursed as provided in subsection (3). 

15 (7) If any money remains in the orphan share fund after [the termination date of this section] and 

16 after outstanding claims are paid, the money must be deposited in the general fund. 

17 (8) If the lead liable person under [section ~ J..Q] presents evidence to the department that the 

18 person cannot complete the remedial actions without partial reimbursement and that a delay in 

19 reimbursement will cause undue financial hardship on the person, the department may allow the submission 

20 of claims and may reimburse-the claims prior to the completion of all remedial actions. A person is not 

21 eligible for early reimbursement unless the person is in substantial compliance with all department-approved 

22 remedial action plans. 

23 (9) A person participating in the allocation process who received funds under the mixed funding 

24 pilot program provided for in sections 14 through 20, Chapter 584, Laws of 1995, may not claim or receive 

25 reimbursement from the orphan share fund for the amount of funds received under the mixed funding pilot 

26 program that are later attributed to the orphan share under the allocation process. 

27 

28 NEW SECTION. Section 14. Eligibility -- statute of limitations. (1) Except for a facility that is listed 

29 on the national priorities list pursuant to the federal Comprehensive Environmental Response, 

30 Compensation, and Liability Act of 1980, 42 U.S.C. 9601, et seq., a facility listed on the priority list 
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established pursuant to 75-10-702 is eligible for the allocation process under [sections~ 12. through~ 

2 22]. 

3 12) Only liability for remedial action costs is eligible for allocation and reimbursement from the 

4 orphan share fund. Allocationrof liability and reimbursement of costs for natural resource damages is not 

5 permitted under [sections~ 12. through~ 22]. 

6 (3) Remedial action costs incurred prior to the date of the potentially liable person's written petition 

7 to the department as provided in [section~ .1.§.l are not eligible for reimbursement from the orphan share 

8 fund. 

9 (4) Only one allocation will be allowed for each facility unless: 

10 (a) the department determines that an additional allocation is appropriate due to: 

11 Ii) the existence of more than one discrete unit of contamination at the facility; 

12 (ii) the discovery of new releases after remedial actions at the facility are complete; or 

13 (iii) other factors the department determines appropriate. 

14 (b) all the liable or potentially liable persons under 75-10-715 agree in writing that an orphan share 

15 does not exist for the proposed allocation and either of the conditions in subsection (4)(a)(i) or (4)(a) (ii) is 

16 met. 

17 (5) A liable or potentially liable person under 75-10-715 may not file a cost recovery or contribution 

18 action against any person participating in the allocation process provided for in [sections~ 12. through~ 

19 22] until the allocation process is complete. The statute of limitations on the filing of cost recovery or 

20 contribution actions is tolled from the first date of a petition for allocation on a facility until 30 days after 

21 the submittal of the allocation report provided for in [section M 201, or until 30 days following the 

22 expiration of the time period for appeal or the final decision on appeal. 

23 

24 NEW SECTION. Section 15. Allocation of liability -- process initiation. ( 1) For a facility at which 

25 the department has initiated a remedial action under 75-10-711 through the issuance of a notice letter prior 

26 to [the effective date of this section], any person determined to be potentially liable under 75-10-715 may 

27 petition the department in writing to initiate the allocation process. The right to participate in the allocation 

28 process is waived if the written petition is not provided to the department prior to the completion of 

29 remedial actions, except for operation and maintenance, at the facility. 

30 (2) For a facility at which the department has not initiated a remedial action through the issuance 

( Legislative 
\Services 
°'.J!ivision 

- 37 - SB 377 



55th Legislature S80377.03 

of a notice letter under 75-10-711, any person potentially liable under 75-10-715 who has received 

2 approval of a voluntary cleanup plan under 75-10-730 through 75-10- 738 may petition the department in 

3 writing· to initiate the allocation process. The right to participate in the allocation process is waived if the 

4 written petition is not provided to the department prior to the completion of remedial actions, except for 

5 operation and maintenance, at the facility. 

6 (31 For a facility at which the department initiates a remedial action through the issuance of a 

7 notice letter under 75-10-711 after (the effective date of this section]. any person potentially liable under 

8 75-10-715 may petition the department in writing within 60 days of the date of the notice letter to initiate 

9 the allocation process. Any potentially liable person under 75-10-715 who does not provide a written 

i O petition to the department within this timeframe waives the right to participate in the allocation process and 

11 remains liable as provided in 75-10-715. The notice letter sent by the department must advise that a failure 

12 to petition the department for allocation as provided in this subsection will result in a waiver of the right 

13 to participate in the allocation process. 

14 (4) The allocation process may be initiated and may proceed upon written petition of one or more 

15 potentially liable persons. 

16 (5) Prior to the initiation of discovery as provided in [section~ 111. all persons who participate 

17 in the allocation process shall agree in writing that the allocator's decision is binding, subject only to the 

18 provisions of (section~ 20(9)] and the appeal provisions of [section~ .fl]. 

19 (6) All liable or potentially liable persons under 75-10-715 who do not participate in the allocation 

20 process under [sections -2-91£ through~ 22] remain liable as provided in 75-10-715. 

21 (71 Upon receipt of a written petition under subsections (1 l or (2) or when initiating actions at a 

22 facility without a prior notice letter under subsection (3), the department shall: 

23 (al conduct a good faith investigation and may use its authority in 75-10-707 to identify persons 

24 who may be liable under 75-10-715; and 

25 (bl issue notice letters to the persons it identifies as potentially liable under 75-10-715. 

26 (81 A person who receives a notice letter may, within 60 days from the date of the notice letter, 

27 petition the department in writing to participate in an allocation process and provide the department with 

28 the identity of other potentially liable persons under 75-10-715 who were not noticed by the department. 

29 When identifying additional potentially liable persons, the noticed person shall provide to the department 

30 a statement and credible evidence showing that there is a basis in law and fact to determine that the 
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identified person is potentially liable under 75-10-715. 

2 (9) Within 30 days of receipt of the information provided for in subsection (8), the department may 

3 issue a notice letter to an identified person whom the department determines is a potentially liable person 

4 under 75-10- 715. If the department does not issue a notice letter to an identified person, the department 

5 shall issue the person a nomination letter indicating that the person has been identified as potentially liable 

6 under 75-10-715. The nomination letter must state that the person has the right to participate in the 

7 allocation process and that if the person does not participate and is found liable, the person remains subject 

8 to liability as provided in 75-10-715. If the newly noticed or nominated person chooses to participate in 

9 the allocation process, the person shall provide a written petition of the person's intent to participate in the 

10 allocation process to the department within 30 days of the date of the notice or nomination letter. A failure 

11 to petition the department for allocation as provided in this subsection results in a waiver of the right to 

1 2 participate in the allocation process. 

13 (10) If a person nominated under subsection (9) cannot be readily located, the department shall, 

14 within 30 days of receipt of the information provided for in subsection (8), publish one notice of the 

15 person's nomination, along with the information contained in a nomination letter under subsection (9), in 

16 a newspaper of general circulation in the county where all or a portion of the facility is located. The notice 

17 must state that the person has 30 days from the date of the notice to petition the department, in writing, 

18 to participate in the allocation process. A failure to petition the department for allocation as provided in 

19 this subsection results in a waiver of the right to participate in the allocation process. 

20 ( 11) If one or more potentially liable persons petition in writing for an allocation process under 

21 subsection (1), (2), or (3) and the department determines that the facility has a potential orphan share, the 

22 department shall: 

23 (a) publish a notice and brief description of the facility in a newspaper of general circulation in the 

24 area affected and provide at least 30 days for submission of public comment on the identification of 

25 potentially liable persons under 75-10-715; and 

26 (bl notify interested persons and the county commissioners of the se1,1nty ..,here EACH COUNTY 

27 IN WHICH ALL OR A PORTION OF the facility is located and provide at least 30 days for submission of 

28 comments on the identification of potentially liable persons under 75-10-715. 

29 ( 12) If a nominated person participates in the allocation and the person is assigned a zero share of 

30 liability by the allocator, that person's reasonable costs of participating in the allocation, including attorney 
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fees, must be borne by the person who proposed the addition of the nominated person to the allocation. 

2 ( 1 3) If the department anticipates that a facility may have an orphan share, the department shall 

3 represent the orphan share in the allocation process. If the state is a potentially liable person under 

4 75-10-715, an agency or entity other than the department shall represent the state in the allocation 

5 process. 

6 ( 14) Except as provided in subsection (15), whenever the department is involved in allocation 

7 processes on five facilities, other allocation processes may be stayed before the discovery stage provided 

8 in [section~ 111. Upon completion of an allocation provided in [section~ 20 or dell_], execution of 

9 a stipulated agreement under [section ~ 201, or a default to liability as provided in 75-10-715 for one of 

10 the five facilities, the department shall notify the potentially liable persons for the facility on the waiting list 

11 that has the earliest date of written petition. Discovery under [section~ 111 must begin within 10 days 

1 2 of department notification. 

13 ( 15) A stay on the allocation process may not occur under subsection ( 14) if all persons 

14 participating in the allocation process agree in writing that there is no orphan share and that the state is 

1 5 not a potentially liable person under 75-10-715. The agreement is binding upon all noticed or nominated 

16 persons. 

17 ( 16) If, after initiating the process, a potentially liable person elects to discontinue participation in 

18 the process, the person remains subject to liability as provided in 75-10-715. 

19 

20 NEW SECTION. Section 16. Emergency actions -- remedial action requirements -- designation of 

21 lead person -- enforcement. ( 1) If the department determines that immediate response to an imminent 

22 threat to public health, safety, or welfare or the environment is necessary to avoid substantial injury or 

23 damage to persons, property, or resources; the department may require any potentially liable person to take 

24 remedial actions without the prior written notice required by 75-10-711 (3). The department has 30 days 

25 to comply with the notification requirements provided in 75-10-711 (3) and [section~ 1.QI when requiring 

26 emergency remedial actions. 

27 12) Within 30 days of the issuance of the notice letters, the noticed persons shall designate a lead 

28 person who shall conduct remedial actions at the facility. Upon request of the noticed persons and for 

29 good cause shown, the department may grant a 30-day extension of time to identify the lead person. 

30 (3) If the department determines that the identified lead person is financially or otherwise incapable 

[Legl.rlf11ive 
\Services 
\_!!jvision 

- 40 - SB 377 



55th Legislature SB0377.03 

1 of completing remedial actions required by the department, the department shall notify all noticed persons 

2 of this determination in writing and request that another lead person be designated within 15 days. 

3 (4) The designated lead person shall undertake all remedial actions required by the department. 

4 (5) If the noticed persons do not designate an approved lead person within the timeframes provided 

5 under subsection 12) or (3), the department shall designate a lead person to undertake required remedial 

6 actions. 

7 16) If the department finds that the lead person has not complied with the requirements of a notice 

8 letter, order, stipulated agreement, or any department-approved remedial action plan, the department shall 

9 notify all potentially liable persons of the noncompliance. 

10 17) If the noncompliance continues for 30 days after the date of the notice provided in subsection 

11 (6), the potentially liable persons have not demonstrated that the noncompliance is due to good cause, and 

12 the facility is a maximum or high-priority facility on the department's priority list established pursuant to 

13 75-10-702, the department shall take one or more of the following actions: 

14 la) issue a unilateral order requiring the potentially liable persons to comply with the requirements 

15 of the notice letter, order, stipulated agreement, or department-approved remedial action plan; 

16 (b) file a civil action as provided in 75-10-711; 

17 (c) conduct the required remedial actions and seek cost recovery and penalties as provided in 

18 75-10-711; 

19 (d) file a cost recovery action as provided in 75-10-722; or 

20 (e) void approval of the voluntary cleanup plan as provided in 75-10-736. 

21 (8) If the noncompliance continues for 30 days after the date of the notice provided in subsection 

22 (6), the potentially liable persons have not demonstrated that the noncompliance is due to good cause, and 

23 the facility is not a maximum or high-priority facility on the department's priority list, the department may 

24 take one or more of the actions provided for in subsection (7). 

25 19) For purposes of subsections (7), 18), and (10), "good cause" means factors beyond a person's 

26 control that include severe weather conditions, third-party interference, an act of God, or an act of war. 

27 Before a person may claim good cause due to third-party interference, the person shall show that the 

28 person used reasonable efforts to obtain cooperation or compliance from the third party. 

29 ( 10) If the lead person fails to comply with the requirements of a notice letter, order, stipulated 

30 agreement, or other department-approved remedial action plan, the facility and all noticed persons remain 
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subject to liability as provided in 75-10-715 unless another person assumes the lead role in implementing 

2 the GleaA1c113 13lan REQUIRED REMEDIAL ACTIONS or the lead person can establish that the noncompliance 

3 is due to good cause. 

4 

5 NEW SECTION. Section 17. Discovery. ( 1) Each person participating in the allocation process for 

6 a facility may conduct discovery for a period of not more than 90 days from the date of the last notice or 

7 nomination letter. Discovery requests by each person participating in the allocation process, including the 

8 orphan share representative, are limited to the following unless otherwise agreed to by all persons 

9 participating in the allocation, including the orphan share representative: 

1 O (a) 5 1-day oral depositions not to exceed 8 hours each; 

11 (b) 25 written interrogatories, including subparts; 

12 (c) 50 requests for admission; and 

13 (d) 50 requests for production of documents. 

14 (2) The persons participating in the allocation process may extend the discovery period for up to 

15 30 days if all persons agree to the extension in writing. 

16 (3) Any participating person who is not responsive to discovery requests or who does not 

17 participate in the subsequent allocation proceeding and is allocated a share of liability remains subject to 

18 liability as provided in 75-10-715. 

19 

20 NEW SECTION. Section 18. Preallocation negotiations. (1) After discovery pursuant to [section 

21 -3+ lZI closes, all persons participating in the allocation process shall conduct good faith settlement 

22 negotiations for a period of 30 days. 

23 12) The participating potentially liable persons may use an impartial mediator when conducting 

24 settlement negotiations. 

25 13) If a settlement is reached under subsection ( 1), the persons shall execute a stipulated 

26 agreement as provided in [section 64 20]. 

27 14) If a stipulated agreement is not executed as provided in [section 64 201, the persons shall select 

28 an allocator as provided in [section~ .1.QJ. 

29 

30 NEW SECTION. Section 19. Allocator selection -- payment of fees. 11) If the preallocation 

C:,Legislatlve 
\Services 
\IJ}vlsion 

- 42 - SB 377 



55th Legislature S80377.03 

negotiations pursuant to [section ~ .u!.l fail to produce a stipulated agreement within the timetrame 

2 provided in [section ~ .u!.L the participating persons shall select an allocator within 30 days after the 

3 preallocation negotiations end. All participating persons shall agree on the selected allocator. 

4 12) Before selection or appointment as an allocator, a person shall disclose all conflicts of interest, 

5 including whether the allocator is or has been a relative, attorney, agent, employee, creditor, or contractor 

6 of, or in any manner is or has been interested financially or personally with, any person involved in the 

7 allocation. 

8 (3) If the participating persons are unable to agree on an allocator within the required 30 days, one 

9 or more of the participating persons shall apply for judicial resolution, within 10 days, to the district court 

10 in the county where the release occurred or where any potentially liable person under 75-10-715 resides 

11 or has a principal place of business or in the district court of the first judicial district. If an application to 

12 the district court is not made within 10 days, all persons remain subject to liability as provided in 7 5-10-715 

13 and the allocation process ends. 

14 (4) Upon selection or appointment of the allocator, the lead person shall advance, if required by 

15 the allocator, up to $5,000 toward the allocator's expenses. Any expenses accrued by the allocator for 

16 legal or technical expertise must be approved in advance by all the participating persons. The allocator's 

17 fees and reasonable expenses must be divided among the participating liable persons, except the orphan 

18 share, in proportion to their allocated shares. The orphan share fund established in [section :J:J-1]_] is not 

19 responsible for any portion of the allocator's fees and expenses. 

20 

21 NEW SECTION. Section 20. Allocating liability. (1) Upon selection or appointment, the allocator 

22 shall establish the process and schedule for determining the allocation, including the length and scope of 

23 any documents to be presented. 

24 (2) The participating persons shall submit to the allocator and to each other a statement of position 

25 and exhibits of a factual nature. Each person's statement must identify the factors listed in subsection (5) 

26 that the person believes are relevant to allocation of liability for the facility. 

27 (3) The allocator may convene the participating persons as the allocator believes necessary to 

28 clarify the facts and may pose additional questions, interview any person or the person's representative, 

29 and impose presumptions concerning missing information. The allocator may seek department assistance 

30 with information gathering pursuant to 75-10-707. 
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(4) The allocator may not engage in ex parte communications with any person or the person's 

2 representative. 

3 (51 The allocator shall allocate each participating and nonparticipating person's share of liability 

4 based only on information presented or collected during the allocation process and, taking into account 

5 facility characteristics, shall apportion liability on a percentage basis according to the following factors: 

6 (al the extent to which the person caused the release of the hazardous or deleterious substance; 

7 (bl the extent to which the person's contribution to the release of a hazardous or deleterious 

B substance can be distinguished; 

9 (c) the amount or volume of hazardous or deleterious substance and the amount contributed by the 

10 person; 

11 (d) the relative hazard of the hazardous or deleterious substance contributed by the person, 

12 including volatility, carcinogenicity, mobility, persistence, reactivity, and toxicity; 

13 (el the degree of past and present cooperation by the person with the government to prevent harm 

14 to the public health, safety, or welfare and the environment, including participation in remedial actions 

15 occurring concurrently with the allocation process and compliance and cooperation with discovery pursuant 

16 to [section -6-+ 111; 

17 (fl what the person knew or should have known of.;. 

1 8 fit the hazardous nature of the substance, the risk associated with that substance, and proper 

19 waste disposal practices; 

20 Wifil the circumstances of the property acquisition, including the documented price paid and 

21 discounts granted; afl6 

22 {+ii}i.!::!J. the person's knowledge of or acquiescence to waste generation, storage, handling, 

23 treatment, or disposal; 

24 ½!till the length of time of ownership, operation, generation, or transportation; 

25 tf'll-.Ll.l. any violations of or noncompliance with health and environmental regulations, including 

26 permit violations or violations relating to public notification; 

27 fiti!Q the degree to which a person providing publicly owned landfill or sewer and water systems 

28 had or has a reasonable ability to control disposed materials and the person's degree of care in maintaining 

29 those services; 

30 #till the person's financial or economic benefit from: 
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(ii ownership or operation of the facility; 

·2 (ii) the generation, transportation, or disposal of the hazardous or deleterious substance; and 

3 (iii) cleanup of the facility; 

4 +14.tMJ. whether the person exercised due diligence in generating, transporting, or disposing of 

5 hazardous or deleterious substances and the person's control over those activities; and 

6 +IHlli other equitable factors that are appropriate. 

7 (6) Within 60 days of selection or appointment, the allocator shall submit to the department and 

8 all noticed and nominated persons a written allocation report that allocates each person's share of liability 

9 and that documents the rationale for the percentage of liability allocated to each person. 

10 (7) The allocator or the participating persons may extend the allocation proceeding by up to 30 

11 days if agreed to by the allocator and all the participating persons. 

12 18) Within 30 days of the date of the allocation report, the persons who participated in tr•e 

13 allocation and who were allocated a share of liability, except for the orphan share, shall prepare and sign 

14 a stipulated agreement that contains: 

15 la) the percentage share of liability for each person as determined by the allocator; 

16 lb) procedures for paying for the orphan share prior to reimbursement from the orphan share fund; 

17 le) a waiver of contribution rights against all persons who are potentially liable for the remedial 

18 action as well as a waiver of any rights to challenge any settlement that the department enters into with 

19 any other potentially liable person; 

20 Id) covenants not to sue and provisions regarding performance or adequate assurance of 

21 performance of remedial actions; 

22 le) how remedial actions will be conducted; 

23 If) a penalty provision in accordance with subsection 112); 

24 lg) acknowledgment of contribution protection, consistent with 75-10-719( 1), regarding matters 

25 addressed in the settlement; and 

26 lh) provisions detailing how the persons signing the stipulated agreement should receive 

27 reimbursement from the orphan share fund for any remedial action costs incurred by the persons in excess 

28 of their allocated share. 

29 19) If the department determines that the stipulated agreement does not satisfy the requirements 

30 of subsection (8), the liable persons who participated in the allocation remain subject to liability as provided 
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in 75-10-715. 

2 ( 10) A person who did not participate in the allocation but who was assigned a share of liability 

3 may sign the stipulated agreement prepared according to subsection (8). 

4 ( 1 1) Any liable person allocated a share of liability who does not sign the stipulated agreement 

5 remains subject to liability as provided in 75-10-715. 

6 (12) Any liable person who signs the stipulated agreement and fails to comply with the terms of 

7 the stipulated agreement shall pay, in addition to the person's share of remedial action costs, a penalty of 

8 two times the amount of the person's allocated share of liability. Any funds received must be applied to 

9 the facility's orphan share and any funds in excess of the facility's orphan share amount must be deposited 

1 O in the orphan share fund established under [section :J:l. .11]. 

1 1 ( 13) If a liable person becomes bankrupt or defunct after the stipulated agreement is signed and 

12 before remedial actions are complete at the facility, that person's share of liability becomes an orpt,an 

13 share. 

14 

15 NEW SECTION. Section 21. Appeal of allocator's decision. ( 1) A person may appeal the 

16 allocator's decision to district court within 30 days of the date of the allocation report. Venue lies in the 

17 county where the release occurred or where the liable person resides or has a principal place of business 

1 8 or in the first judicial district. 

19 (2) The allocator's decision must be upheld unless the person appealing the decision demonstrates 

20 that the decision was: 

21 (a) made upon unlawful procedure; 

22 (b) affected by other error of law; 

23 le) clearly erroneous in view of the reliable, probative, and substantial evidence on the whole 

24 record; or 

25 (d) arbitrary and capricious or characterized by abuse of discretion or clearly unwarranted exercise 

26 of discretion or was fraudulent. 

27 (3) If the appeal is successful, the district court shall allocate the liability of the potentially liable 

28 persons using the factors outlined in [section 34 20]. 

29 (41 After decision on the appeal, all liable persons shall submit a stipulated agreement as provided 

30 in [section 34 20] to the department based on the court order. 
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NEW SECTION. Section 22. Effect of termination on allocations. ( 1) Persons participating in the 

2 allocation process may complete the allocation process for the facility at issue and claim reimbursement 

3 from the orphan share fund provided that the discovery process under [section J+ 111 had been initiated 

4 by [the termination date of sections~ 11. through~ 22]. 

' 
5 121 If discovery, as provided in [section J+ 111, has not commenced by [the termination date of 

6 sections ~ 11. through ~ 22], the facility and its potentially liable persons under 75-10-715 are not 

7 eligible to participate in the allocation process under [sections ~ 11. through ~ 22] and remain subject 

8 to liability as provided in 75-10-715. 

9 

10 Section 23. Section 16, Chapter 584, Laws of 1995, is amended to read: 

11 "Section 16. Criteria. 11) The pilot program FRust oansist consists of remediation of the Joslyn 

12 street tailings facility, the Corbin flats facility, and the block P mill facility thrne sites fraFR the dopartm~ 

13 af state lands' atiandened hard reol< n:iine prierity list. The three sites FRust 00 selested fraFR the tep ton 

14 prierit•r sites en that list as af .l\pril 1, 1 QQli. 

15 12) Any site remediated under this pilot program must meet the following criteria: 

16 (a) The owner of the property has, prior to May 22, 1989, purchased or entered into a lease 

17 purchase agreement or an option to purchase property where the facility is located. 

18 lb) The applicant has submitted a voluntary cleanup plan in accordance with the provisions of 

19 [sections 7 and 8). 

20 le) The department has accepted and approved the application for a voluntary cleanup plan in 

21 accordance with the provisions of [sections 6 through 1 OJ by June 30, 1997. 

22 (3) The department and the applicant shall negotiate an apportionment of the applicant's liability 

23 pursuant to [section 17]. The department, as a trier of fact, shall make the final determination of the 

24 applicant's apportioned liability. If the applicant disagrees with the department's determination of the 

25 applicant's proportionate share of liability, the applicant may appeal the department's decision in 

26 accordance with the requirements of [section 6(4)). 

27 (4) If FRare than three applisants suBFRit valuntary sloanup plans fer th1i hi!jhost prierity sites Eln 

28 the dopartFRont af state lands' a0andanod hard rasl< FRino priarity list and tho dopartFRont appra,·os FRaro 

29 than throe plans, the departFRant shall solost throe plans tEJ inserperato inta tho pilat prEl!jFaFR Eln a pr~erity 

30 Basis as dotorFRinod 0•r tho data of subFRittal af a oaFRplete af)plisatien." 
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1 Section 24. Section 18, Chapter 584, Laws of 1995, is amended to read: 

2 "Section 18. Claims for and limitations on reimbursement. (1) After completion of the voluntary 

3 cleanup plan approved by the department, the applicant may apply to and must, in accordance with this 

4 section, receive reimbursement from the abandoned mines state special revenue account. Reimbursement 

5 must be subject to the following requirements and limitations: 

6 (a) The applicant shall complete remediation prior to making a claim for reimbursement. 

7 (bl The reimbursement may not exceed 90% of eligible costs up to a maximum of $300,000 per 

8 facility. 

9 le) The claim for reimbursement may not include legal fees or department costs incurred in the 

10 oversight of the voluntary cleanup plan. 

11 12) For purposes of this section, "eligible costs" means costs in excess of an applicant's 

12 proportionate share of total costs incurred in the remediation of the site during the 1996-97 biennium and 

13 the 1998-99 biennium. 

14 (3) If costs are reimbursed out of the abandoned mines state special revenue account, nothing in 

1 5 [sections 14 through 20] prohibits the department from pursuing an action against other potentially liable 

16 parties to recover those costs. 

17 (4) If the abandoned mines state special revenue account does not contain sufficient money to pay 

18 received claims for reimbursement, the abandoned mines state special revenue account and the department 

19 are not liable for making any reimbursement at that time. All claims are subject to appropriations to the 

20 abandoned mines state special revenue account." 

21 

22 

23 

24 

25 

26 

Section 25. Section 27, Chapter 584, Laws of 1995, is amended to read: 

"Section 27. Termination. (1) [Sections 4 through 12] terminate January 1, 2001. 

12) [Sections 14 through~ 20] terminate June 30, ~ 1999. 

(3) !SECTION 21) TERMINATES JUNE 30, 1997." 

27 NEW SECTION. Section 26. Codification instruction. [Sections .2-& 11 through~ 22] are intended 

28 to be codified as an integral part of Title 75, chapter 10, part 7, and the provisions of Title 75, chapter 1 O, 

29 part 7, apply to [sections .2-& 11 through~ nJ. 

30 
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1 NEW SECTION. Section 27. Coordination iR&tFuGtieRs INSTRUCTION. Ht If Senate Bill No. 7 and 

2 [this act) are both passed and approved, tho aR10nsFRonts to 16 37 117 in THEN Senate Bill No. 7, rolatin§ 

3 to the allooation of tho R10tal Rlinos li00ns0 tax, are IS void. 

4 (21 If [this aot] ans House Bill ~lo. 284 are soth 13assos and a1313rovod and House Bill ~lo. 284 soos 

5 not oontain a seotien oreatin§ ans s013ositing exooss 130nalty oollootions into an or13han share asoount, then 

6 fseotion 27 (2Hsl of this aotJ is vois. 

7 (31 If [this aot] ans House Bill ~lo. 284 aro eoth 13assos and a1313rovod and House Bill ~lo. 284 EJ00s 

8 oontain tho OEPOSIT EXCESS PENALTY GOLLECTIGNa l~J .1\N or13Aan sAaro aooount rofor0no0s in 

9 susseotion (21 of tAis sootion, tAon [sootions 4 through 16, 23, 24, ans 27(2I(jl of this aot] are "Dis. 

10 

11 NEW SECTION. Section 28. Severability. If a part of [sections -2D ll through~ 22] are invalid, 

12 all valid parts that are severable from the invalid part remain in effect. If a part of [sections -2D ll through 

13 ~ 22] is invalid in one or more of its applications, the part remains in effect in all valid applications that 

14 are severable from the invalid applications. 

15 

16 NEW SECTION. Section 29. Effective dates. (1) Except as provided in subsections (2) and (3), 

1 7 [this act] is effective July 1, 1997. 

18 (2) [Section +7 .§. and this section] are effective on passage and approval. 

19 (3) [Section 3] is effective July 1, 1999. 

20 

21 NEW SECTION. Section 30. Termination. [Sections~ .1l through~ 22] terminate June 30, 

22 2005. 

23 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0377, 2nd reading, 2nd house, as amended 

~ESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising the laws relating to the state Comprehensive Environmental Cleanup 
and Responsibility Act(CECRA); providing an optional procedure for allocating liability for 
site remediation; creating an orphan share fund account and allocating resource indemnity 
trust interest and tax proceeds, metalliferous mine tax proceeds, and other money to the 
account; providing for citizen suits; providing exclusions from liability; providing 
additional and specific rulemaking authority; amending provisions and extending the 
termination date of the mixed funding pilot program. 

ASSUMPTIONS: 
Department of Natural Resources and Conservation (DNP.C): 
1. Assume revenue oversight committee revenue estimates. 
2·. Assume metal mine tax deposits to the RIT trust under current law are $474,045 in 

fiscal year 1998 and $542,725 in fiscal year 1999. Further, assume these deposits are 
made on the first of May. 

3. Assume that RIGWA tax deposits to the RIT trust under current law are $559,521 in 
fiscal year 1998 and $551,259 in fiscal year 1999. Further, assume these deposits are 
made on the first of May. 

4. Assume that rate of return on fiscal year 1998 deposits is 6.48% and 6.33% for fiscal 
year 1999 deposits. 

5. Assume that $200,000 per year of RIGWA taxes are available for distribution to the 
orphan share account (page 5, lines 7-9). 

6. Assume that no metal mine tax funds are not deposited into the RIT trust fund. 
7. Assume that oil and gas tax deposits to the RIT trust are not affected by SB 377. 
Department of EnvironJMntal QUality (DEQ): 
8. The CECRA site list contains 211 sites. Of these, 70 sites will have an orphan share 

of liability allocated for remedial action costs. These 70 sites are a mix of maximum
high-, and medium-priority. 

9. There is sufficient information for 39 of 70 sites to estimate remedial action costs 
and the potential orphan share. There is insufficient information for the remaining 
31 sites to estimate remedial action costs, but they may also have an orphan share of 
liability. orphan shares estimates were not made for low-priority sites. 

11. This bill provides a controlled allocation of liability option that wiil redistribute 
financial responsibility for the orphan share costs on the 39 sites identified between 
the state and private entities. 

12. The department will negotiate the allocation of liability for orphan share remedial 
action costs on the 39 sites that have been identified and where the controlled 
allocation of liability option is used. The bill controls the number of orphan share 
allocation proceedings that can occur at one time and limits this number to five. 

13. currently, the assignment of responsibility for remedial action costs on 39 sites where 
there is an orphan share under the joint and several liability system are estimated to 
range from $8 million to $20 million. 

14. Allocation of liability for the 39 sites identified increases the state's financial 
responsibility by $22 to $30 million. 

15. During the next 5 years, cleanup is expected to begin or continue at 18 of the 39 sites 
that have been identified, with estimated orphan share costs of approximately $9 
million to $11 million and the controlled allocation of liability option will be used 
for all 18 sites. 

16. During the following 6 to 10 years, cleanup will begin at 8 of the 39 sites that have 
be:c,n identified, with an estimated orphan share of approximate:ly $16 million to $18 
million and the controlled allocation of liability option will be used for all 8 sites. 

I Continued) 
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l7. After 10 years, cleanup will begin at the remaining 13 sites, with an estimated 
orphan share of approximately $17 million to $19 million and the controlled 
allocation of liability option will be used for all 13 sites. 

18. The orphan share state special revenue account will be used to reimburse 
potentially-liable persons (PLPs) who are participating in the controlled 
allocation of liability option. 

19. The department will only reimburse claims for payment of orphan share remedial 
action costs if the balance of the orphan share account is sufficient to cover 
the cost of the claim. Reimbursement is not required if the account balance is 
insufficient to reimburse a claim and no interest will accrue on unpaid claims. 

20. Remedial actions, except for operation and maintenance, must be completed before 
a claim is submitted and before orphan ~~are costs are reimbursed. Operation and 
maintenance costs will not be reimbursed. The department expects no claims for 
orphan share remedial action costs to be reimbursed in the next biennium. 

21. The department requires 1.00 FTE program specialist (grade 16) with operating 
expenses to participate in the liability allocation process for sites with 
likely orphan shares. Projected operating expenses include $5,000 in FY 98 for 
equipment, $13,000 per year in the biennium for contracted services, and $15,000 
per year for travel, office expenses, and supplies. 

22. The 8.5% metalliferous mines license tax proceeds will Il.91 be deposited into an 
abandoned mine state special revenue account this biennium [Amendment adopted 
2/21/97 by the Senate Natural Resources Committee]. 

Department of Rav•nu• (DOR): 
23. Metalliferous Mines License Tax collections are $5;578,000 in fiscal year 1998 

and $6,385,000 in FY99 (HJR2). 
General Assumptions: 
24. The reductions in revenue distribution to four state special revenue accounts 

total $58,835 for the 1999 biennium. If any of these reductions cause a deficit 
in any of the associated accounts, some minor amount of state expenditures in HB 
2 will be transferred to the general fund at the end of the session. 

25. Based on assumption 25, the agencies and programs potentially impacted by SB 377 
are not all listed herein. 

26. Funding would be available for payment of clean-up costs at CECRA sites. Under 
current law, the responsible parties bear these costs. Under SB 377, the state 
may pay for these clean-up costs if all or portions of the origina~ 
contamination was caused by a party (or parties) that is bankrupt or defunct or 
for some other reason these costs are not associated with any viable person. 
During the 1999 biennium the revenue will be deposited in the orphan share 
account and administrative expenses will be paid from the account. However, 
actual clean-up disbursements from the new orphan fund may not occur in the 1999 
biennium because of the time necessary to proceed through the process and to 
clean-up the site. 

FISCAL IMPACT: 
Department of Environmental Quality (DEQ) 

m§. 
Expenditures: 
FTE 
Personal Services 
Operating Expenses 
Equipment 
Total 

Funding: 
State Special Revenue (02) 

Pitterence 
1.00 

$37,340 
34,348 
5.000 

$76,688 

$76,688 

~ 
Difference 

1.00 
$37,340 

34,348 

$71,688 

$71,688 

(Continued) 
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ON.RC, DEQ Assumptions: 
Revenues: 
By diverting proceeds away from the RIT trust and using these funds for other purposes, 
SB 377 does impact RIT trust fund earnings. This impact would be felt in the four special 
revenue accounts that now receive RIT interest earnings. The impacts are: 

Renewable Resource Account (02272): 
Reclamation and Development Account (02458): 
Hazardous waste/CERCLA Account (02070): 
Environmental Quality Protection Fund (02162): 

subtotal Interest Impact 

RIT Trust Deposits 
RIT Proceeds 
Orphan Share Fund (8.5%) 
Orphan Share Fund (balance of $200K) 

Il....2.a 
Difference 

($2,628) 
(2,920) 
(1,314) 

1438) 
($7,300) 

(674,045) 
(200,000) 
674,045 
123,312 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 

IT--22 
Difference 

($18,553) 
(20,614) 

(9,276) 
13,022..l_ 

($51,535) 

(742,725) 
(200,000) 
742,725 
128,312 

Total 

($21,181) 
123,534) 
(10,590) 

13,530 I 
($58,835) 

(1,416,770) 
(400,000) 

1,416,770 
251,624 

To the extent that a county or local government is a responsible party under the CECRA 
legislation, under current law they may be held responsible for the entire clean-up costs. 
SB 377 would set up a process through which local governments may be able to reduce this 
liability to a portion of the costs associated with the portion of the pollution caused by 
the local government. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
1. To fully fund the orphan fund, significant increases in revenue will be needed. 

Orphan share remedial action costs over the next 10 to 15 years are estimated to 
range from $42 million to $48 million. It is anticipated that $3 to $4 million per 
year will be required to fully fund the orphan share costs of known CERCRA site 
clean-up projects. 

2. Beginning in fiscal year 2000, the proposed legislation will annually allocate 
$200,000 from the resource indemnity trust fund interest income to the orphan share 
account, in addition to the $200,000 from the proceeds of the tax. This allocation 
to the orphan share account will result in the follow.ing annual reductions after 
FY99. The 1999 legislature would need to either reduce appropriation authority for 
currently-funded programs or find alternative sources of funding. 

Renewable Resource State Special 
Hazardous waste/CERCLA 
Reclamation & Development State Special 
Environmental Quality Protection Fund 

TECHNICAL NOTES: 

($72,000) 
($36,000) 
($80,000) 
($12,000) 

1. section 2 of the proposed legislation amends MCA 15-38-106 to allocate up to 
$200,000 of the remaining revenues from the resource indemnity and groundwater 
assessment Tax (RIGWAT) to the orphan share account. It should be noted that the 
current law distribution instructions already allocate 100% of RIGWAT revenues; 
therefore, there would be no remaining revenues to allocate to the orphan share 
account. 

(Continued) 
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DEDICATION OF REVENUE: 

a) Are there persons or entities that benefit from this dedicated revenue that do not pay? 
(Please explain) 

Yes. ( 1) The public at large will benefit from a more clean 
environments. 12) Business and industries that are liable parties 
contributed to the tax will benefit because their cleanup costs may be 

and healthful 
but have not 
reduced. 

bl What special information or other advantages exist as a result of using a state special 
revenue fund that could not be obtained if the revenue were allocated to the general 
fund? 

If the revenue were allocated to the general fund, there the would be no guarantee that 
appropriations would be made to meet the intent of this bill (cleanup CECRA sites with 
costs shared among PLPs and an orphan share). 

c) Is the source of revenue relevant to current use of the funds and adequate to fund the 
program/activity that is intended? __ Yes ___.L_ No (if no, explain) 

The revenue identified at this time will not cover the potential cost of cleanup 
reimbursement for the short term. If the account and statutes are maintained with 
continued appropriations, this fund is projected to be adequate. 

d) Does the need for this state special revenue provision still exist? -2i_ Yes 
No (Explain) 

This legislation establishes this state special revenue account and provisions for the 
use of the funds in the account. 

e) Does the dedicated revenue affect the legislature's ability to scrutinize budgets, 
control expenditures, or establish priorities for state spending? (Please explain) 

No. This revenue and expenditure activity level will be requested to each regular body 
through legislation separate from HB2. 

fl Does the dedicated revenue fulfill a continuing, legislatively recognized need? 
(Please explain) 

g) 

Yes. Through passage of this bill the legislature will establish the activities 
required by statute as a priority. 

How does the dedicated revenue provision result in 
inefficiencies in your agency? (Please explain. 
general funded, could you adequately account for 

accounting/auditing efficiencies or 
Also, if the program/activity were 

the program/activity?) 

A dedicated state special revenue account will assist the department in tracking the 
revenue and expenditure activity as a result of this legislation. It will be the only 
activity accounted for in this state special revenue account. If this activity 
received general fund the agency could adequately account for the program/activity. 
However, then there would be a concern for the long-term appropriations to this 
proJect. 
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1 SENATE BILL NO. 377 

2 INTRODUCED BY GROSFIELD, KNOX, CRISMORE, KEATING, DEPRATU, CLARK 

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE STATE 

5 COMPREHENSIVE ENVIRONMENTAL CLEANUP AND RESPONSIBILITY ACT; PROVIDING AN OPTIONAL 

6 PROCEDURE FOR ALLOCATING LIABILITY FOR SITE REMEDIATION; CREA TING AN ORPHAN SHARE FUND 

7 ACCOUNT AND ALLOCATING CERTAIN Fl~JES, PE~J/lbTIES, RESOURCE INDEMNITY TRUST INTEREST 

8 AND TAX PROCEEDS, METALLIFEROUS MINE TAX PROCEEDS, AND OTHER MONEY TO THE ACCOUNT; 

9 PROVIDING FOR CITIZEN SUITS; PROVIDING EXCLUSIONS FROM LIABILITY; PROVIDING ADDITIONAL 

10 AND SPECIFIC RULEMAKING AUTHORITY; AMENDING PROVISIONS AND EXTENDING THETERMINA TION 

11 DATE OF THE MIXED FUNDING PILOT PROGRAM; AMENDING SECTIONS 15-37-117, 15-38-106, 

12 15-38-202, 762412, 762413, 762427, 763407, 706034, 70010a, 760114, 7610417, 

13 76 10 418, 7ii 10 423, 7ii 10 424, 7ii 10 ii42, 75-10-701, 75-10-702, 75-10-704, 75-10-715, 

14 75-10-719, 75-10-720, AND 75-10-724, 82 4 141, A~JD 82 4 241, MCA, AND SECTIONS 16, 18, AND 

15 27, CHAPTER 584, LAWS OF 1995; AND PROVIDING EFFECTIVE DATES AND A TERMINATION DATE." 

16 

17 WHEREAS, the 1995 Legislature, in Chapter 584, Laws of 1995, directed the Department of 

18 Environmental Quality to institute a collaborative process involving all affected and interested persons to 

19 analyze the elimination of joint and several liability with respect to the cleanup of state Comprehensive 

20 Environmental Cleanup and Responsibility Act (CECRA) facilities and to submit any legislative proposals that 

21 collaboratively resulted from that process to the 55th Legislature; and 

22 WHEREAS, the Department instituted this collaborative process with industry and business 

23 representatives; state, federal, and local government representatives; and public in1erest and environmental 

24 interest group representatives; and 

25 WHEREAS, through a contract with the Department, the Montana Consensus Council designed the 

26 study process, facilitated the organization of the collaborative process, and conducted the numerous 

27 meetings of the study committees and interest group caucuses through which the parties to the 

28 collaborative process reached consensus on legislative proposals that are contained in this bill. 

29 

30 STATEMENT OF INTENT 

- 1 - SB 377 
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1 It is the intent of this bill to provide an option to the concept of joint and several liability for 

2 potentially liable persons to have their proportionate share of liability for a state Comprehensive 

3 Environmental Cleanup and Responsibility Act (CECRA) facility determined through an expedited process 

4 while ensuring that the concurrent cleanup of the facility occurs. The bill clarifies defenses to liability and 

5 creates exclusions from liability. The bill also provides rulemaking authority to the department for 

6 developing guidance and criteria and involving the public and the liable parties in the decisionmaking 

7 process for listing and delisting sites on a CECRA priority list. The department will be required to provide 

8 written justification for its decisions to list, delist, and prioritize sites needing remediation. The written 

9 criteria for listing and delisting represent the legislature's intent for this rulemaking. 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 Section 1. Section 15-37-117, MCA, is amended to read: 

14 "15-37-117. (Temporary) Disposition of metalliferous mines license taxes. (1) Metalliferous mines 

15 license taxes collected under the provisions of this part must, in accordance with the provisions of 

16 15-1-501, be allocated as follows: 

17 (a) to the credit of the general fund of the state, 58% of total collections each year; 

18 (b) to the state special revenue fund to the credit of a hard-rock mining impact trust account, 1. 5 % 

19 of total collections each year; 

20 (c) to the abandoned mines state special revenue account provided for in section 19, Chapter 584, 

21 Laws of 1995, 8.5% of total collections each year; 

22 (d) to the ground water assessment account established in 85-2-905, 2.2% of total collections 

23 each year; 

24 (e) to the reclamation and development grants program state special revenue account, 4.8% of 

25 total collections each year; and 

26 (f) to the county or counties identified as experiencing fiscal and economic impacts, resulting in 

27 increased employment or local government costs, under an impact plan for a large-scale mineral 

28 development prepared and approved pursuant to 90-6-307, in direct proportion to the fiscal and economic 

29 impacts determined in the plan, or, if an impact plan has not been prepared, to the county in which the 

30 mine is located, 25% of total collections each year, to be allocated by the county commissioners as 

~ Legislative 
\serv;ces 
i..,\Division 
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follows: . 

2 (i) not less than 40% to the county hard-rock mine trust reserve account established in 7-6-2225; 

3 and 

4 (ii) all money not allocated to the account pursuant to subsection (l)(f)(i) to be further allocated as 

5 follows: 

6 (A) 33 1/3% is allocated to the county for planning or economic development activities; 

7 (8) 33 1 /3% is allocated to the elementary school districts within the county that have been 

8 affected by the development or operation of the metal mine; and 

9 (Cl 33 1 /3% is allocated to the high school districts within the county that have been affected by 

10 the development or operation of the metal mine. 

11 (2) When an impact plan for a large-scale mineral development approved pursuant to 90-6-307 

12 identifies a jurisdictional revenue disparity, the county shall distribute the proceeds allocated under 

13 subsection (1 )(fl in a manner similar to that provided for property tax sharing under Title 90, chapter 6, part 

14 4. 

15 (3) The department shall return to the county in which metals are produced the tax collections 

16 allocated under subsection (1 )(f). The allocation to the county described by subsection (1 )(fl is a statutory 

17 appropriation pursuant to 17-7-502. (Terminates June 30, 1 QQ7 ses. 27, Ch. e84, b. 1 QQe ~ 

18 1997--SEC. 27, CH. 584. L. 1995.) 

19 15-37-117. (Effective July 1, 19971fil!.9_ 1997) Disposition of metalliferous mines license taxes. 

20 (1) Metalliferous mines license taxes collected under the provisions of this part must, in accordance with 

21 the provisions of 15-1-501, be allocated as follows: 

22 (a) to the credit of the general fund of the state, 58% of total collections each year; 

23 (bl to the state special revenue fund to the credit of a hard-rock mining impact trust account, 1.5% 

24 of total collections each year; 

25 (c) to the state res01,1rs0 insaFAnity tr1,1st f1,1nEI, 1 a.ii% af tatal sallastians eash yoar orphan share 

26 §tate special revenue account established in [section P. 13]. 8.5% of total collections each year; 

27 (d) to the ground water assessment account established in 85-2-905, 2.2% of total collections 

28 each year; 

29 (e) to the reclamation and development grants program state special n~venue account, 4.8% of 

30 total collections each year; and 

[ Legislativt 
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(f) to the county or counties identified as experiencing fiscal and economic impacts, resulting in 

2 increased employment or local government costs, under an impact plan for a large-scale mineral 

3 development prepared and approved pursuant to 90-6-307, in direct proportion to the fiscal and economic 

4 impacts determined in the plan, or, if an impact plan has not been prepared, to the county in which the 

5 mine is located, 25% of total collections each year, to be allocated by the county commissioners as 

6 follows: 

7 (i) not less than 40% to the county hard-rock mine trust reserve account established in 7-6-2225; 

8 and 

9 (ii) all money not allocated to the account pursuant to subsection ( 1 )(f)(i) to be further allocated as 

10 follows: 

11 (A) 33 1 /3% is allocated to the county for plan~ing or economic development activities; 

12 (B) 33 1/3% is allocated to the elementary school districts within the county that have been 

13 affected by the development or operation of the metal mine; and 

14 (C) 33 1 /3% is allocated to the high school districts within the county that have been affected by 

15 the development or operation of the metal mine. 

16 (2) When an impact plan for a large-scale mineral development approved pursuant to 90-6-307 

17 identifies a jurisdictional revenue disparity, the county shall distribute the proceeds allocated under 

18 subsection ( 1 )(f) in a manner similar to that provided for property tax sharing under Title 90, chapter 6, part 

19 4. 

20 13) The department shall return to the county in which metals are produced the tax collections 

21 allocated under subsection (1 )(f). The allocation to the county described by subsection (1 )(f) is a statutory 

22 appropriation pursuant to 17-7-502." 

23 

24 Section 2. Section 15-38-106, MCA, is amended to read: 

25 "15-38-106. Payment of tax -- records -- collection of taxes -- refunds. 11) The tax imposed by 

26 this chapter must be paid by each person to which the tax applies, on or before March 31, on the value 

27 of product in the year preceding January 1 of the year in which the tax is paid. The tax must be paid to 

28 the department at the time the statement of yield for the preceding calendar year is filed with the 

29 department. 

30 12) The department shall, in accordance with the provisions of 15-1-501 (6), deposit the proceeds 
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of the tax in the resource indemnity trust fund of the nonexpendable trust fund type, except that: 

2 (a) 14. 1 % of the proceeds must be deposited in the ground water assessment account established 

3 by 85-2-905; 

4 lb) 10% of the proceeds must be deposited in the renewable resource grant and loan program state 

5 special revenue account established by 85-1-604; and 

6 (c) 30% of the proceeds must be deposited in the reclamation and development grants account 

7 established by 90-2-1104; and 

8 (d} if tl=lore arn slc.lffisient lc.lAallosatoEI ilc.lAds roFRaiAina, at the beginning of each fiscal year, there 

9 is allocated from the proceeds of the tax up to $200,000 to be deposited in the orphan share account 

10 established in [section :J:7. 1 3]. 

11 13) Every person to whom the tax applies shall keep records in accordance with 15-38-105, and 

12 the records are subject to inspection by the department upon reasonable notice during normal business 

13 hours. 

14 (4) The department shall examine the statement and compute the taxes to be imposed, and the 

15 amount computed by the department is the tax imposed, assessed against, and payable by the taxpayer. 

16 If the tax found to be due is greater than the amount paid, the excess must be paid by the taxpayer to the 

17 department within 30 days after written notice of the amount of deficiency is mailed by the department to 

18 the taxpayer. If the tax imposed is less than the amount paid, the difference must be applied as a tax credit 

19 against tax liability for subsequent years or refunded if requested by the taxpayer." 

20 

21 Section 3. Section 15-38-202, MCA, is amended to read: 

22 "15-38-202. Investment of resource indemnity trust fund -- expenditure, -- minimum balance. 11) 

23 All money paid into the resource indemnity trust fund, including money payable, into the fund under the 

24 provisions of 1 5-36-324 and 15-37-117, must be invested at the discretion of the board of investments. 

25 All the net earnings accruing to the resource indemnity trust fund must annually be added to the trust fund 

26 until it has reached the sum of $10 million. Thereafter, only the net earnings may be appropriated and 

27 expended until the fund reaches $100 million. Thereafter, a_ll net earnings and all receipts must be 

28 appropriated by the legislature and expended, provided that the balance in the fund may never be less than 

29 $100 million. 

30 12) la) At the beginning of each fiscal year, there is allocated from the interest income of the 

( Legislative 
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resource indemnity trust fund $240,000, which is statutorily appropriated, as provided in 17-7-502, from 

2 the renewable resource grant and loan program state special revenue account to support the operations of 

3 the environmental science-water quality instructional programs at Montana state university-northern, to be 

4 used for support costs, for matching funds necessary to attract additional funds to further expand statewide 

5 impact, and for enhancement of the facilities related to the programs. 

6 (b) At the beginning of each biennium, there is allocated from the interest income of the resource 

7 indemnity trust fund: 

8 (i) an amount not to exceed $175,000 to the environmental contingency account pursuant to the 

9 conditions of 75-1-1101; 

1 O (ii) an amount not to exceed $50,000 to the oil and gas production damage mitigation account 

11 pursuant to the conditions of 82-11-161; 

12 (iii) se9inning in fissal year 1 QQ6, $2 million to be deposited into the renewable resource grant and 

13 loan program state special revenue account, created by 85-1-604, for the purpose of making grants; 

14 (iv) seginning in fissal year 1 QQe, $3 million to be deposited into the reclamation and development 

15 grants state special revenue account, created by 90-2-1104, for the purpose of making grants; and 

16 (v) s09innin€1 in fisoal year 1 QQ6, $500,000 to be deposited into the water storage state special 

17 revenue account created by 85-1-631. 

18 (cl At the beginning of each fiscal year, there is allocated from the interest income of the resource 

19 indemnity trust fund up to $200,000 to be deposited in the orphan share account established in (section 

20 :J+ 13]. 

21 WJ.Ql The remainder of the interest income is allocated as follows: 

22 (i) Thirty-six percent of the interest income of the resource indemnity trust fund must be allocated 

23 to the renewable resource grant and loan program state special revenue account created by 85-1-604. 

24 (ii) Eighteen percent of the interest income of the resource indemnity trust fund must be allocated 

25 to the hazardous waste/CERCLA special revenue account provided for in 75-10-621. 

26 liii) Forty percent of the interest income from the resource indemnity trust fund must be allocated 

27 to the reclamation and development grants account provided for in 90-2-1104. 

28 (iv) Six percent of the interest income of the resource indemnity trust fund must be allocated to the 

29 environmental quality protection fund provided for in 75-10-704. 

30 (3) Any formal budget document prepared by the legislature or the executive branch that proposes 

1 Legislative 
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to appropriate funds from the resource indemnity trust interest account other than as provided for by the 

2 allocations in subsection (2) must specify the amount of money from each allocation that is proposed to 

3 be diverted and the proposed use of the diverted funds. A formal budget document includes a printed and 

4 publicly distributed budget proposal or recommendation, an introduced bill, or a bill developed during the 

5 legislative appropriation process or otherwise during a legislative session." 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SeotieA 4. Sestien 71i 2 412,. MC◊, is amended to read: 

"71i 2 412, CrimiAal peAalties iAjWAGtieA preserr,ed. ( 1) A person is !l"ilty of an offense 1,nder 

this seotien if that person knewin!llv: 

(a) \•ielates a provision of this shapter or a rule, order, or perll'lit A'lade or issued under this shapter; 

(bl FAakes a folse A'laterial stateFAent, ropresentation, or oertifisation en a form required under this 

shapter er in a notise er repert required by a permit c1nder this shapter; er 

(o) renelers inassurate a meniterin!l elevise or FAotheel reqc1ired uneler thii; shapter. 

(2) /\ person !Juilty of an offense c1nelor subsostien ( 1 l is subjostte a fine ef net FAoro than $10,000 

per violation er iFAprisenment fer a perieel net to exsoed 2 years, or both. This offense A'lust be olassified 

as a rnisdeFAeaner. leash day of oaoh 11ielation senstitc1tes a se13ara:a violation. 

(3) Fines sollestod under this sestien, ei,sopt fines sellested b'/ an apJiroved losal air pollution 

sontrol pro!Jrall'I, mc1st be deposited in the orphan share assoc1nt in the state !JOnE1ral spesial rovenc10 fc1nd. 

(4) /\stion under this sestien is not a bar to enforsomont of this shaptor or of a rc1lo, order, or 

permit made or issued undet it by injunstion er otl=ler appro13riate sivil or adrninistrati>co remedy. The 

department FAay instit1:1te and maintain in tho name ef the state any enforsement 13roseedin!Js." 

SestioA Ii Sestien 71i 2 413, MCO., is amondoel te read: 

"71i 2 413, Ci,,il peAalties ewt of state litigaAts effeot of aotieA presumptieA of oeAtiAuiAg 

11ielatien under sertaiA oiroumstaAsos. (1 l '\ person who vielates an~- 13rovision of this sl=laptor, a rc1le 

adeflted uAder this el=la13ter, er an•,' erder er flOFFAit made er issued under this shapter is subjest to a sivil 

flBnalty not te exseed $10,000 per vielatien. Eash day et eash vielatien 00nstitc1tes a s01rnrate violation. 

The department FAay institute anel maintain in the name of the state any enforssment proseedin~s under 

this sestien. UpeA request et tf:le deflarlFAent, the attorney !JOAeral er the soc1nt1f atterney of the sel-mty 

ef uielatien shall petition the distrist sourt ta impose, assess, and resever the si\·il 130nalty. The sivil penalty 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

is in lieu of tho sriR1inal fJOnalty f)revided for in 7!i 2 412, oxoof)t for sivil f)Onalties fer violation of the 

of')erating f')erR1it f')rograRl required b•f Subol=laf')tor V of tl=lo federal Clean J\ir JI.st. 

(2) (a) Astion under sueseotion ( 1) is not a ear to enforeeRlont of this shaf)tor or of a rule, order, 

or f)Orfflit Rlade or issuod under this ohaf)ter ey injunotion or other af)f'lFOf')riate oHI re~ 

(e) /\n aotion under subsootion (1) or to onforoo tl=iis cl=iaf)tor or a rule, order, or f')ormit R1ado or 

issued under this ol=laf)tor may so erougl=lt in tl=lo district oourt of any county wl=loro a violation oocurs or 

is threatened if tho defendant cannot so located in Montana. 

(3) If tl=lo Elof')JrtRlont l=ias notified a f'lOFGon Of)orating a coRlmorcial hai!ardous waste incinerator of 

a "iolation and if tho dof)artmont makes a f')riRla facio sl=lowing that tho conduct or events gi>•ing rise to tho 

violations are likely to havo continues or recurred f')ast the Elate of notioe, the Elays of violation are 

f'lFOsuffiod to include tho Elate of tl=lo notico and O"ory Ela)' after tho notice ,mtil tl=lo f)orson establishes that 

sontim;ous CORlfllianco has soon achiovoEI. This f)resuR1f)tion R1ay 130 ovorooR10 to tl=lo extent that tho 

f)orson Of)Brating a comR1orsial hazardous 1Naste incinerator san flFO'IB ey a flFBf)ondoranoo of evidence that 

there \\lero intor\loning days when a 1ciolation Elid not oocur, that tho Hiolation was not continuing in nature, 

or that tho toloR10tering devise was GOR1flFORlised or otherwise taR1porod with. 

(4) Mone)' oolloctoEI under this seotion R1ust 13s deposited in the orphan share aooount in the stats 

general speoial revenue fund. This subsection does not apf)ly to R1onoy oollocted by an Jflf)ro•,eEf loc:::-1-aif 

flOllution control prsgraFR." 

20 Sootion 6. Sootion 7!i 2 427, MC.A, is aFRonEfod to read: 

21 "7ii 2 427. C>ef)OSit of noRGOmf)lianoe fl8Ralt'( fees. All nenoaFRf)liance JlBnalties collooteEf by the 

22 d0partR1ent JlUrsuant to 7!i 2 421 through 7!i 2 429 shall FRust 13s ElepositoEf in the state SJlooial rovenue 

23 hmd until a final determination anEI aEljustRlent ha"e boon Rlade as 11ro11iEfoEf in 7!i 2 4 24 and amounts l:iave 

24 seen EleEfuctod 13y tl=lo do13artRl0nt for costs attributable to im13l0Rlontation of 7!i 2 4 21 through 7!i 2 4 2Q 

25 and for sontrast sssts inourred f)ursuant to 7!i 2 422(3), if any. /\fter a final determination has seen R1aEfo 

26 and additisnal payments or refunds have soon R1ade, the JlOnalty mono•,• roFRaining shall must so transferred 

27 to tho orphan share assouRt in tho state general spooial ro11onu0 funEf." 

SostioR 7. Sostion 7!i 3 407, MC,O, is amended to road: 

28 

29 

30 "7ii 3 407. Ci¥il ~eRalties def)osit iR geReFal fund iRjwnetions not 13aFFod. (1) /\ 13orson who 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1,iolates this shaptar or a rule or ori:Jer issues urnfor this chaptor is subjoct to a ci,•il penalty not to oicsoos 

$0,000 for oach 1,iolation. For purposes of this soction, east:i day of a \'iolation is a separate violation. 

12) Tho dopartmont shall initiato ci\'il procoodings in district court to rooovor a penalty under 

subsootion I 1). 

(3j Civil ponaltios sollootoEl unelor this sootion rnust bo Elopositod in tho gonoral orphan share 

account in the state special r □"enue funel. 

(4) An aotion unelor this section does net ear enforcornont of this cha13ter er of rules er orders 

issued under it by injunetion or other a13prof)riato romod~·." 

Soetion 8. Section 7e e e34, MCA, is amoneled to roaa: 

"76 6 e34. Disposition of fines and ci\·il penalties. Fines and eivil 13onaltios celloctod under this 

12 chapter, O>1ce13t those oolloetod in a justioe's court, rnust bo do13osit0d into tho orphan share aosount in tho 

13 state general spacial ro 1,onuo fund." 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 9. Seotion 7e e 109, MC/\, is amendod to roael: 

"76 G 109. Administrati•;o enforcement, ( 1 j If tho de13artmont bolievos that a ¥iolation of this 13art, 

a rule aelepteel under this 13art, er a cenelitien of approval issued under this 13art has eoourred, it may servo 

'.''Fitton notice ef tho "iolatien, by oortified mail, en tho alleged vielater er tho vielato.r's agent. Tho netico 

must specify tho previsien et this f)art, the rule, er tho oenditien ef a13pro¥al allogod to have been vielated 

and tho fasts allogod te censtitute a "ielation. The netico must include an ardor te take nocessary sorrooti•,o 

action within a reasenable 13ori0El of time, The time peried must eo statod in the ereler. Ser¥ico ey mail is 

cBmplote en tho Elate of filing. 

12) If the allogod vielator dees not requost a hoaring eofere the eeard ,,..,ithin 30 days Bf tho dato 

of sorviso, tho ereler eoe0R10s final. Failuro to coR1ply with a final ereler R1ay subjost tho "iolator tB an actien 

com mensed pursuant tB 7ii e 104, 71l e 113, or 7e e 114. 

(3j If tho alleges \'iolater roquosts a f:Jearin9 eofere the eearel within 30 da1·s of the Elate of sorvico, 

tho eearel shall schoEiulo a hoaFin9. Aftor tho hearing is held, tho beard may: 

(a) affirm or modify tho departR'lent's ardor issued under subsostien (1 l if the eoard finds that a 

vielation has essurroa; er 

le) rossiREI tho dof)artmont's ardor if tf:Jo eeari:J finds that a vielatien has net escurred. 
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(4 I An orelor isse1od ev tho department or the board may sot a date ev whish the "iolation me1st 

2 seaso and sot a time limit for aotion to oorroot a 11iolation. 

3 161 As an altornatii,e to isse1ing an order pe1rs1,rnnt to se1bs0stion (1 I, the department mav: 

4 la) FOE1t1iro tho alleged ><iolator to appear eoforo tho board for a hearing, at a time and plaoo 

5 sposifiod in tho nstioo, to ans\''BF tho ohargos oomplainod of; or 

6 le) initiate an aotion e1ndor 76 e 111 (21, 76 e 113, or 76 e 114. 

7 lei /\n astion initiated e1ndor this part ffia~· inoludo an aaministrativo ponaltv not to oirnood $600 

8 for oash day of violation. "drAinistrativo fc)Onaltios sollostea under this sootion ffiust eo defc)ositod in tho 

9 orahan share aocot1nt in tho state general saosial rn1,•onue fund. 

1 O 17) In determining tho amoe1nt of fl On alt¥ to eo assessed to a person, tho def)artmont or the eoard, 

11 as apflropriate, shall sonsiEler tho sritoria statoEI in 76 e 114 and tho wlos proITTulgatod under 

12 76 e 103(2){j). 

13 181 Tho oontostod sass provisions of tho Montana ,0.dfTlinistrativo P1rooode1r0 /\st, fc)rovidod for in 

14 Title 2, ohaf)tor 4, part e, apfll 1f to a hearing e1ndor 76 e 108 or this sostion." 

Seetion 10. Section 76 e 114, ~4CA, is an:1ond0d to read: 

15 

16 

17 "76 6 114, Ci•;il penalty. ( 1) In an astion initiated ey tho d0partn:10nt to collect sivil pen:::4+es 

1 8 against a person who is fot1nd to have violated this f)art or a rule, order, or condition of approval isse1ed 

19 t1ndor this fc)art, the person is se1ejoct to a si"il fc)enalty not to eiccood $10,000. 

20 (2) leash dav of .,iolation constitutes a separate \'iolation. 

21 (31 Astion e1nder this section does not ear onforoon:1ont of this part or a wle, order, or sondition 

22 of appro•,al issued under this part ey inje1notion or other approf3riato romed1f. 

23 141 \O'hon soaking penalties 1cJnder this section, the department shall take into acco1cJnt the following 

24 factors in determining an appropriate sotllomont or juElgment, as appropriate: 

25 la) tho nate1ro, sirse1mstanc0s, B>Etent, and gravity of the violation; and 

26 (el with respost to tho ><iolator, tho \•iolator's aeilit'{ to pay, prior history of violations, tho oconomio 

27 eenelit or savings, if anv, to tho violator rose1lting from the violator's astion, the amo1cJnts voluntaril•f 

28 o>Epended ev tho violator to address or mitigate the ><iolation or imfc)asts el the violation to waters of tho 

29 state, and other matters that jt1stico may FBE11cJir0. 

30 161 Ci\·il penalties colloctod pe1rse1ant to this sostion me1st ea deposited in the orahan share asooe1nt 
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1 in tho state 9enoral Sflocial ra¥onue funs." 

2 

3 Sestion 11, Section 76 10 417, MCA, is amoneos to road: 

4 "76 10 417. Ci¥il penalties. ( 1) Any person who violates any pro"ision of this part, a rulo adopted 

5 under this part, an order of tho department or the ooard, or a permit is susjoct to a civil penalty not to 

6 oxcood $10,000 por ¥iolation. Each day of violation eonstitutos a soparato violatiGH--c 

7 (2) Tho department may institute and maintain in tho name of tho stato any onforeomont 

8 procoodings under this section. Upen reEtuost of tho department, ti:10 attorney 90n0ral or tho county 

9 attorney of tho county of violation shall 13otition tho aistriot court to im13oso, assess, and rooovor tho eivil 

10 13onalty. 

11 (~) .Action unaor this sootion does not oar: 

12 (a) onforcomont of this 13art, rulos aaoptod unaor this 13art, orsors of tho department or tho ooarEI, 

13 or 13ormits oy injunction or other a1313ro13riato romoay; or 

14 (o) action 1,1naor 76 1 O 41 Q. 

15 (4) Money colloetod 1,1naor this soetien shall must oo ao13ositos in the orflhan share aeeount in tho 

16 state general sfleeial ro,.enue funs." 

17 

18 Sostien 12, Seetion 76 10 418, MC/\, is amondoa to roaa: 

19 "75 10 418. Criminal penalties. ( 1) /\ 13ersen is 9uilty of an oUense unaer this section if the person 

20 I.flowingly: 

21 (a) trans13orts any ha~araous y,,raste to an un13ermittoa faeilit 1(; 

22 (o) treats, stores, or aisposes of hazarE101,1s wasto suojost to regulation unEler this 13art or tho rules 

23 ad013tod !lnder this 13art witho1c1t a 130rmit or contraP1' to a material 13ermit eonditiHl'l-7 

24 (e) omits material information or makes any false statement or re13rosontation in any ap13lication, 

25 laool, manifest, roeora, ro130rt, permit, or other dooumont filed, maintained, or used for compliance with 

26 wovisiens of this 13art er rules aeoptoe under this part pertaining to tho hanElling of hazardous waste; 

27 (a) 9enoratos, stores, treats, trans13orts, ais13os0s of, or otherwise hanales any used oil or 

28 hazardous waste ro9ulatea unEler this 13art er rules ado13t0a 1,1nEl0r this 13art anEl knowin9ly aestroys, altars, 

29 conseals, or fails te file any rosord, ap13lisation, maAitost, report, or other Elosument FBEjuirea to 00 

30 maintainoEI OF tiloe in somplianee with the ~revisiens of this part, an oraer issuoa unaer this 13art, OF rules 
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adopted under this part; or 

2 (el transports or oausos to be transported >«itt:lout a Rlanifest any hazardaus waste required ta be 

3 aooompaniod bv a manifest. 

4 (2) A persan wha is guilty sf an offense under subsostian ( 1) is s1:1bjost ta a fine sf not Rloro than 

5 $213,000 per vialatian er iR1prisenR1ont fer a period net ta eiweed J vears, er batl=i. ~aoh day of violation 

6 censtitl:ltos a separate violatian. 

7 (J} A parson wha kn01.,yingly violates anv requirement of this part or any mis or material permit 

8 condition iss1:1ed pursuant to this J3artL (B*GBJ:11 tl=iesa vialatiens sJ30eified in s1:1bsestion t1 l)L regarding anv 

9 1'1azardo1:1s v.'asto tl'1at is s1:1bjeet to regulation is g1:1ilty of an offense anel subjost to a fine of up to $13,000 

1 O par •,riolation or s1:1bjeet to iR'lprisonmont not to eiwoed 6 R'lonths, or both. eash day of vielation sonstitl:ltes 

11 a soJ3arat0 ·,ialati,on. 

12 14) IJpon a sesond son\1istion for a ><iolation of this sostion, the ma1<iR11:1R1 penalties speeifiod in this 

13 sostion m1:1st be doubled. 

14 (el Aotion uneor this seotion does not bar entorseR1ont of this part, rules Rlade 1:1nder this 13art, 

15 orders of the department or tho board, or porR'lits by inj1:1nstion or other ap13ropriato roR'ledv. 

16 (6) Money sollostoel under this sostion, o*copt R'lone11 sollestoel in a justise's se1:1rt, must be 

17 eoposited in tho orphan s\:iaro aoeount in the state general saeoial revenue fund." 

18 

Seotion 13. Sestion 713 10 4 ::13, MCA, is amended to road· 19 

20 "76 Hl 423. Allministrati'Jo penalties far undergrouRII storage tank ¥iolations appeals \•enue 

21 for hearings. ( 1) /\ person v·ho •,rielates any of the underground storage tank 13rovisions of this oha13tor or 

22 anv uneerground storage tank rules 13roF11ulgatoel under the authority of this oha13ter Fllay be assessed and 

23 ordered b•,1 the eepartment to 13a11 an aeministrativo penalty not to 0>1oood $1300 per ><iolatien. This limitation 

24 0n aeministrative 13enaltios a1313lios onl'I to µenaltios assessed under this sostion. eaoh oeourrenoe ef tho 

25 "iolation ans oaeh davit remains unoorrostoe sonstitutos a separate Yiolation. Tho department mav sus13ond 

26 a pertion of the administrative 13onalty assesses under this sestion if tt:lo senditien that oaused tho 

27 assessment ef tho ponaltv is oorrosted within a s13osifiee time. Assessment of an administrative penalty 

28 uneer this seotion may be made in senjunetion with an·t order or other administrative astion a1:1thoriz0El bv 

29 Title 713, s\:iaptor 11, or b>t this ohaptor. 

30 (2) When tho eopartRlent assesses an aaR1inistrati·10 13onalty uneer this sootien, it must have 
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1 written netiGB sorYed personally er Dy certified mail en tho alleged violater er tho Yielater's agent. for 

2 purpesos sf this ohaptor, sorYioo ey mail is cemplote en tho day sf rooeipt. Tho notice must state: 

3 (a) tho preYisien alleged ts tie Yielatod; 

4 (D) tho facts allogod ts censtitute tho "iolatien; 

5 (s) tho amount sf tho administratiYo penalty assessed under this sootien; 

6 (d) the ameunt, if any, sf the penalty ts DB suspended upen GerroGtien sf tho Gendition that oaused 

7 the assessment sf tho penalty; 

8 (o) tho nature ef any cerreGtiYo astion tho department requires, whether or net a portion of tho 

9 penalty is ts be suspended; 

10 (fl as applieablo, tho time '1\/ithin which tho serroeti><o actien is to ea talrnn and tho time within 

11 whioh tho aaFRinistrativo penalty is ts bo paid; 

12 (g) tho right to a13poal or to a hearing ts mitigate tho 13onalti,r assessed anEI tho time, plaoe, and 

13 nature of any hearing; and 

14 (hl that a forFAal woooeaing FRa·,1 be ,,,.,ai.,oa. 

15 (d) Tho dopartFAont shall previElo oaoh porsen assossoEI a penalty under this sootion an opportunity 

16 for a hearing ts either eentost tho alleged violation or request mitigation of the 130nalty. Tho contostoEI oaso 

17 provisions of tl:10 Mentana AEIFRinistrati,10 f;!rocoauro /\ct, wo•,•iaoEI tor in Title 2, ehaptor 4, part 6, a13pl•,r 

18 to a hearing conEluctoEI unElor this saotion. If a hearing is holEI unEler this section, it must so hold in Lawis 

19 anEI Clark Ceunt~1 or tho county wl=iore tl:ie allo!'jaEI violation occurreEI. This subsection Eloos not a13ply until 

20 the Ele13artFAont gives written notioo, sor><oEI personally er by eortifiod FAail, to tho alleged 'iielator or tho 

21 violator's a!'jent. j;er tl:io 13urp0ses of tl:iis sl:iaptor, serviso by FAail is som13l0to on tl:io Elay of roeei13t. n10 

22 notice must state: 

23 (a) tl=ie provision alle!'joEll•r violates; 

24 (al tho facts tl:iat eonstituto tl=ie allo!'jod violation; 

25 Isl the spoeifie nature ef any corrective action tho elopartmont requires, estimates oosts of 

26 coFAplianee witl:i the action, anEI where to rocei110 l:iolp ta sorrest tho allogoel •,1iolati(m; ana 

27 (El) a timetable that a roasenaelo 13erson would sonsiEler appropriate for somplianee with the all egos 

28 ••iolations. 

29 (4 l The elopartmont shall publish a sct:ieelule of maKimuFR a Ad FRinimYFR penalties for specific 

30 Yiolations. In eletermining a1313ro13riate penalties for ·<iolations, tl:ie elepartmont sl:iall sonsiEler the !'jra,.ity of 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

tho •,riolations ans tho potential for signifisant harm to pldolis health or tho en•,riranment. In aetormining tho 

appropriate amoldnt of penalty, it any, to oo sldsponaea ldpon sorrostion of tho sonaition that saldsoa tho 

penalty assossmont, the aopartment shall sonsiaor the sooporation ans tho aogroo of saro oxorsisoa oy tho 

person assesses tho penalty, hew oxpoaitioldsly tho violation was sorrostea, ans whether signifisant harm 

resultoa to tho puolis health or tho 0n 1,ironm0nt from tho violation. 

(el If tho aopartment is unaolo to solloot an aan,inistrativo ponalW assesses unaor this sostion or 

it a person tails to pay all or any portion of an aan,inistrativo penalty assossoa ldnaor this sostion, tho 

aopartmont may tal<o astion in aistrist sourt to rosovor tho penalty amount ans any aaaitional amounts 

assossoa or sought unaer Title 7e, shaptor 11, or this sh apter. 

(6) Astion unaor this sostion aoos not oar astion unaer Title 71,l, shaptor 11, or this shaptor, or an·f 

other romoay a>railaolo to tho department for violations of ldndorgroldna SHlla!Jo tanl< laws or rnlos 

promldlgatoa unaor those laws. 

17) AEln,inistrativo penalties sollostoEI under this sostion midst oo Elopositoa in tho orahan share 

assoldnt in tho state general saosial revenue funs." 

Sostion 14. Sestion 7e 10 424, MCA, is amonaoa to roaa: 

"71i 10 424. "dministFati>,•e penalty. (1 l Tho department n,ay assess a person who "iolatos a L•soo 

oil or hai!ardous waste proYision of this part, or a ldSOd oil or hai!ardous waste rldlo adoptoa ldnaor this part, 

an aaministratiYo penalty, not to oxsoea $10,000 par 1,iolation. I.ash day of >«iolation sonstitutes a separate 

Yiolation, Oldt tho maximw"A penalty n,ay not oxsood $100,000 for any related series of violations. 

Assessment of an adn,inistratii·o penalty under this sostion Rlldst oo made in sonjunstion with an ordor or 

administrative aetion authorii!od B'f this shaptor. 

(2) An adn,inistrati•,ro penalty n:ia•,· not oo assessed ldndor this sostion unless tho alleged violator 

is !liYon notiso and opportunity tor a hoarin!l ooforo tho board pldFSldant to Title 2, sha!'ltor 4, l'IOrt 6. 

(3) In determining tho approµriato aF"Aoldnt of an adF"Ainistrativo J')onalt~•, tho dopartF"Aont shall 

sonsidor: 

(a) tho !jravity and tho numoor of violations; 

ts) tho Elogroo of oars oxorsisod o~· tho allo§od "iolator; 

(s) whether si§nifieaRt harF"A rosldltod to puolis health or the onvironF"Aont; and 

(d) tho eo§roo of potential si9ni!isant harn, te puolis health or tho onvironn,eRt, 
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2 

3 

4 

5 

6 

7 

8 

(4 I If tho department is unasle to aolleot the aElrninistrati>,<e penalty or if 3 person fails to pay all 

or any portion of the administrnt1ve f'jenalt1• as determines 13·1< the Elepartrnont, the Elepartrnsnt may seek 

to rsoovor tl=ie amount in an appropriate Elistriot court. 

( 6) /' st ion under this sostion Eloes not ear aotion unElor 76 10 413 tl=irough 76 10 418 or any other 

appropriate remaEly. 

(6) /\Elrninistrati•,<a panaltias ssllastod unElar this section must 130 ElepositsEI in the orpl=ian share 

assount in the state gonoral saosial rovonua funs." 

9 Sestion Hi. iiiootion 76 10 64 2, P ~Ci\, is arnsnElsEl to roaEI: 

10 "76 10 li42. Penalties. (1) /\ parson who willfully violates this part, 0JHHJpt 76 1Q 620, is guilty 

11 of a misElomoanor anEl u13on oonuiotion shall 130 finoEI not to oxoesd $260, imprisoneEI in tho oelclnt•,, jail fer 

12 a term not to oxoooEl 30 days, or 13oti:1. 

13 (2) /I parson who violates this 13art, except 76 10 620, a rule of tho Elepartmont, or an orElor isslcloEI 

14 as proviEled in this part shall 130 iQ subjoot to a oi1,il penalty of not rnoro tl=ian $60. eaoh Ela•,' u13on whioh 

15 a violation of this part or a rule or ardor ooours is a separate violation. 

16 j3) Gi¥il asnaltios sollootoEI under this sostion mlclst 130 ElspositoEI in tho orphan share aooount in tho 

17 stato spacial ro><onuo funEI." 

Section 4. Section 75-10-701, MCA, is amended to read: 

18 

19 

20 "75-10-701. Definitions. As used in this part, unless the context requires otherwise, the following 

21 definitions apply: 

22 (1) "Department" means the department of environmental quality provided for in 2-15-3501. 

23 (2) "Director" means the director of the department. 

24 (3) "Environment" means any surface water, ground water, drinking water supply, land surface 

25 or subsurface strata, or ambient air within the state of Montana or under the jurisdiction of the state of 

26 Montana. 

27 (4) (al "Facility" means: 

28 (i) any building, structure, installation, equipment, pipe or pipeline (including any pipe into a sewer 

29 or publicly owned treatment works), well, pit, pond, lagoon, impoundment, ditch, landfill, storage container, 

30 motor vehicle, rolling stock, or aircraft; or 
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(ii) any site or area where a hazardous or deleterious substance has been deposited, stored, 

2 disposed of, placed, or otherwise come to be located. 

3 (bl The term does not include any consumer product in consumer use. 

4 (5) "Fiduciary" means a trustee, executor, administrator, personal representative, custodian, 

5 conservator, guardian, or receiver acting or holding property for the exclusive benefit of another person. 

6 The term does not include: 

7 (a) a person who has previously owned or operated the property in a nonfiduciary capacity; or 

8 (bl a person acting as fiduciary with respect to a trust or other fiduciary estate that has no 

9 objectively reasonable or substantial purpose apart from avoidance of or limitation of liability under this part. 

1 O For the purposes of 75-10-715++}1.fil, the term does not include the state, a state agency, or a political 

11 subdivision of the state acting as trustee of natural resources within the state of Montana. 

1 2 (6) "Foreclosure" means acquisition of title to property through foreclosure, purchase at foreclosure 

13 sale, assignment or acquisition of title in lieu of foreclosure, repossession in the case of a lease financing 

14 transaction, or acquisition of a right to title or other agreement in full or partial settlement of a loan 

15 obligation. 

16 (7) "Fund" means the environmental quality protection fund established in 75-10-704. 

17 (8) "Hazardous or deleterious substance" means a substance that because of its quantity, 

18 concentration, or physical, chemical, or infectious characteristics may pose an imminent and substantial 

19 threat to public health, safety, or welfare or the environment and is: 

20 (a) a substance that is defined as a hazardous substance by section 101 (14) of the federal 

21 Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (CERCLA), 42 U.S.C. 

22 9601 ( 14), as amended; 

23 (bl a substance identified by the administrator of the United States environmental protection 

24 agency as a hazardous substance pursuant to section 102 of CERCLA, 42 U.S.C. 9602, as amended; 

25 (cl a substance that is defined as a hazardous waste pursuant to section 1004(5) of the Resource 

26 Conservation and Recovery Act of 1976, 42 U.S.C. 6903(5), as amended, including a substance listed or 

27 identified in 40 CFR 261; or 

28 (d) any petroleum product. 

29 (9) "Household" means single and multiple residences, hotels and motels, bunkhouses, ranger 

30 stations, crew quarters, campgrounds, picnic grounds, day-use recreational areas, or similar structures or 
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areas. 

2 ( 101 "Household refuse" means garbage, trash, and sanitary wastes in septic tanks that are derived 

3 from a household. 

4 t9+il.ll "Natural resources" means land, fish, wildlife, biota, air, surface water, ground water, 

5 drinking water supplies, and any other resources within the state of Montana owned, managed, held in 

6 trust, or otherwise controlled by or appertaining to the state of Montana or a political subdivision of the 

7 state. 

B ( 121 "Orphan share" means the percentage share of remedial action costs for a facility that is 

9 attributable, under the procedures in [sections~ 12 through~ 221, to identified but bankrupt or defunct 

10 persons who are not affiliated with any viable person. 

11 (13) "Orphan share fund" means the fund for the orphan share account established in [section :J:1.-

12 ill 

13 +:1-Gtllil (a) "Owns or operates" means owning, leasing, operating, managing activities at, or 

14 exercising control over the operation of a facility. 

15 (b) The term does not include holding the indicia of ownership of a facility primarily to protect a 

16 security interest in the facility or other location unless the holder has participated in the management of the 

17 facility. The term does not apply to the state or a local government that acquired ownership or control 

1 B through bankruptcy, tax delinquency, abandonment, lien foreclosure, or other circumstances in which the 

19 government acquires title by virtue of its function as sovereign, unless the state or local government has 

20 caused or contributed to the release or threatened release of a hazardous or deleterious substance from the 

21 facility. The term also does not include the owner or operator of the Milltown dam licensed under part 1 

22 of the Federal Power Act (FERC license No. 2543-004) if a hazardous or deleterious substance has been 

23 released into the environment upstream of the dam and has subsequently come to be located in the 

24 reservoir created by the dam, unless the owner or operator is a person who would otherwise be liable for 

25 a release or threatened release under 75-10-715( 1). 

26 +-l-++J.l§l "Person" means an individual, trust, firm, joint-stock company, joint venture, consortium, 

27 commercial entity, partnership, association, corporation, commission, state or state agency, political 

28 subdivision of the state, interstate body, or the federal government, including a federal agency. 

29 ++2-til.fil "Petroleum product" includes gasoline, crude oil (except for crude oil at production facilities 

30 subject to regulation under Title 82), fuel oil, diesel oil or fuel, lubricating oil, oil sludge or refuse, and any 
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other poHolouFH related petroleum related product or waste or fraction of the product or waste that is liquid 

2 at standard conditions of temperature and pressure (60 degrees F and 14. 7 pounds per square inch 

3 absolute). 

4 ~il.ZJ. "Reasonably anticipated future uses" means likely future land or resource uses that take 

5 into consideration: 

6 (a) local land and resource use regulations, ordinances, restrictions, or covenants; 

7 (b) historical and anticipated uses of the facility; 

8 le) patterns of development in the immediate area; and 

9 (d) relevant indications of anticipated land use from the owner of the facility and local planning 

10 officials. 

11 H-4ti.l.fil "Release" means any spilling, leaking, pumping, pouring, emitting, emptying, discharging, 

12 injecting, escaping, leaching, dumping, or disposing of a hazardous or deleterious substance directly into 

13 the environment (including the abandonment or discarding of barrels, containers, and other closed 

14 receptacles containing any hazardous or deleterious substance), but excludes releases confined to the 

15 indoor workplace environment, the use of pesticides as defined in 80-8-102(30) when they are applied in 

16 accordance with approved federal and state labels, and the use of commercial fertilizers, as defined in 

1 7 80-10-101 (2), when applied as part of accepted agricultural practice. 

18 ~.!lfil "Remedial action" includes all notification, investigation, administration, monitoring, 

19 cleanup, restoration, mitigation, abatement, removal, replacement, acquisition, enforcement, legal action, 

20 health studies, feasibility studies, and other actions necessary or appropriate to respond to a release or 

21 threatened release. 

22 t-+-8}(20) "Remedial action contract" means a written contract or agreement entered into by a 

23 remedial action contractor with the state, or with a potentially liable person acting pursuant to an order or 

24 request issued by the department, the United States, or any federal agency, to provide a remedial action 

25 with respect to a release or threatened release of a hazardous or deleterious substance. 

26 {-l+Hl.U "Remedial action contractor" means: 

2 7 la) any person who enters into and is carrying out a remedial action contract; or 

28 (bl any person who is retained or hired by a person described in subsection ~ (21 )(a) to 

29 provide services relating to a remedial action. 

30 {-l-8H.21J. "Remedial action costs" means reasonable costs that are attributable to or associated with 
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a remedial action at a facility, including but not limited to the costs of administration, investigation, legal 

2 or enforcement activities, contracts, feasibility studies, or health studies." 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 5. Section 75-10-702, MCA, is amended to read: 

"75-10-702. Rulemaking authority. ill The department is authorized to adopt rules for the 

implementation of this part, including but not limited to: 

(a) rules for listing and delistinq facilities on a priority list. required by 75-10- 704, based on the 

following criteria: 

(i) a facility eligible for listing must have a confirmed release or substantial threat of a release of 

a hazardous or deleterious substance that may pose an imminent and substantial threat to public health. 

safety. or welfare or the environment and the department shall provide a written description of the nature 

and severity of the threat; 

(ii) if remedial actions to address the hazardous or deleterious substances are required at the facility 

by another state program. the department shall explain, in writing. its rationale for listing the facility; 

(iii) listing and delistinq must be done through a formal process that provides for public 

participation, including participation of the affected or potentially liable persons in the decisionmaking 

process. by Gond1c1s~iAEJ GIVING PUBLIC NOTICE AND PROVIDING OPPORTUNITY FOR at least one public 

meeting in the community most likely to be threatened by the facility that is proposed for listing or delisting; 

and 

(iv) a facility must be delisted when another state program assumes jurisdiction or when further 

remedial actions are not necessary; 

(b) rules for establishing and implementing a system for prioritizing facilities, including categories 

for maximum and high-priority facilities, as required by 75-10-704, aR4 for remedial action based on 

potential effects on human health and the environment. 

(2) The rulemaking authority granted in subsection I 1) may not invalidate the existing priorities list. 

Rules promulgated pursuant to subsection (1) must provide for the reevaluation o·f facilities on the existing 

priorities list. A decision by the department to list, delist, or establish a priority for a facility must be made 

in writing." 

Section 6. Section 75-10-704, MCA, is amended to read: 

~
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"75-10-704. Environmental quality protection fund. (1) There is in the state special revenue fund 

2 an environmental quality protection fund to be administered as a revolving fund by the department. The 

3 department is authorized to expend amounts from the fund necessary to carry out the purposes of this part. 

4 (2) The fund may be used by the department only to carry out the provisions of this part and for 

5 remedial actions taken by the department pursuant to this part in response to a release of hazardous or 

6 deleterious substances. 

7 (3) The department shall: 

8 (a) except as provided in subsection (7), establish and implement a system, including the 

9 preparation of a priority list, for prioritizing sites for remedial action based on potential effects on human 

10 health and the environment; and 

11 (b) investigate, negotiate, and take legal action, as appropriate, to identify liable persons, to obtain 

12 the participation and financial contribution of liable persons for the remedial action, to achieve remedial 

13 action, and to recover costs and damages incurred by the state. 

14 (4) There must be deposited in the fund: 

15 (a) all penalties, forfeited financial assurance, natural resource damages, and remedial action costs 

1 6 recovered pursuant to 7 5-1 0-71 5; 

17 (bl all administrative penalties assessed pursuant to 75-10-714 and all civil penalties assessed 

18 pursuant to 75-10-711(5); 

19 (c) funds appropriated to the fund by the legislature; aRG 

20 (d) funds received from the interest income of the resource indemnity trust fund pursuant to 

21 15-38-202~ 

22 (e) funds received from the interest income of the fund; and 

23 (f) funds received from settlements pursuant to 75-10-719(7). 

24 (5) Whenever a legislative appropriation is insufficient to carry out the provisions of this part and 

25 additional money remains in the fund, the department shall seek additional authority to spend money from 

26 the fund through the budget amendment process provided for in Title 17, chapter 7, part 4. 

27 (6) Whenever the amount of money in the fund is insufficient to carry out remedial action, the 

28 department may apply to the governor for a grant from the environmental contingency account established 

29 pursuant to 75-1-1101. 

30 (7) (a) There is established a state special revenue account for all funds donated or granted from 
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private parties to remediate a specific release at a specific facility. There must be deposited into the account 

2 the interest income earned on the account. A person is not liable under 75-10-715 solely as a result of 

3 contributing to this account. 

4 (bl Funds donated or qranted for a specific project pursuant to this subsection (71 must be 

5 accumulated in the fund until the balance of the donated or granted funds is sufficient, as determined by 

6 the department, to remediate the facility pursuant to the requirements of 75-10-721 for which the funds 

7 are donated. 

8 (c) If the balance of the fund created in this subsection (7), as determined by the department 

9 pursuant to the requirements of 75-10-7 21, is not sufficient to re mediate the facility within 1 year from the 

10 date of the initial contribution, all donated or granted funds, including any interest on those donated or 

11 granted funds, must be returned to the grantor. 

12 (d) If the balance for a specific project is determined by the department to be sufficient to 

13 remediate the facility pursuant to the requirements of 75-10-721, the department shall give that site high 

14 priority for remedial action, using the funds donated under this subsection (7). 

15 (e) This subsection (7) is not intended to interfere with or to diminish the authority or actions of 

16 the department to investigate, negotiate, and take legal action, as appropriate, to identify liable persons, 

17 to obtain the participation and financial contribution of liable persons for the remedial action, to achieve 

18 remedial action, and to recover costs and damages incurred by the state. Subsections (7) and (8) do not 

19 pertain to facilities where the department has initiated actions under this part. 

20 (f) The department shall expend the funds in a manner that maximizes the application of the funds 

21 to physically remediating the specific release. 

22 (8) (a) A person may donate in-kind services to remediate a specific rel1iase at a specific facility 

23 pursuant to subsection (7). A person that donates in-kind services is not liable under 75-10-715 solely as 

24 a result of the contribution of in-kind services. 

25 (b) A person who donates in-kind services with respect to remediatin!J a specific release at a 

26 specific facility is not liable under this part to any person for injuries, costs, dam.ages, expenses, or other 

27 liability that results from the release or threatened release, including but not limited to claims for 

28 indemnification or contribution and claims by third parties for death, personal injury, illness, loss of or 

29 damage to property, or economic loss. 

30 (c) Immunity from liability, pursuant to subsection (B)(b), does not apply in the case of a release 
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that is caused by conduct of the entity providing in-kind services that is negligent or grossly negligent or 

2 that constitutes intentional misconduct. 

3 (d) This subsection does not minimize the liability, lessen the standard of liability, or otherwise 

4 shield from liability a potentially liable person under 75-10-715 or section 107 of CERCLA for costs or 

5 damages incurred as a result of a release or threatened release of a hazardous or deleterious substance. 

6 (e) Any donated in-kind services that are employed as part of a remedial action pursuant to this 

7 subsection (8) must be approved by the department as appropriate remedial action." 

Section 7. Section 75-10-715, MCA, is amended to read: 

8 

9 

10 "7 5-10-715. Liability -- reimbursement and penalties -- proceedings -- defenses and exclusions. 

11 ( 1) Except as provided in (sections ~ 12 through ~ 22), notwithstanding ~Jetwithstamling any other 

12 provision of law, and subject only to the defenses set forth in subsection (5) and the exclusions set forth 

13 in subsection (7). the following persons are jointly and severally liable for a release or threatened release 

14 of a hazardous or deleterious substance from a facility: 

15 (a) a person who owns or operates a facility where a hazardous or deleterious substance was 

16 disposed of; 

17 (b) a person who at the time of disposal of a hazardous or deleterious substance owned or operated 

18 a facility where the hazardous or deleterious substance was disposed of; 

19 (cl a person who generated, possessed, or was otherwise responsible for a hazardous or 

20 deleterious substance and who, by contract, agreement, or otherwise, arranged for disposal or treatment 

21 of the substance or arranged with a transporter for transport of the substance for disposal or treatment; 

22 and 

23 (d) a person who accepts or has accepted a hazardous or deleterious substance for transport to 

24 a disposal or treatment facility. 

25 (2) A person identified in subsection (1 l is liable for the following costs: 

26 (a) all remedial action costs incurred by the state; and 

27 (b) damages for injury to, destruction of, or loss of natural resources caused by the release or 

28 threatened release, including the reasonable technical and legal costs of assessing and enforcing a claim 

29 for the injury, destruction, or loss resulting from the release, unless the impaired natural resources were 

30 specifically identified as an irreversible and irretrievable commitment of natural resources in an approved 
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final state or federal environmental impact statement or other comparable approved final environmental 

2 analysis for a project or facility that was the subject of a governmental permit or license and the project 

3 or facility was being operated within the terms of its permit or license. 

4 (3) If the person liable under subsection ( 1) fails, without sufficient cause, to comply with a 

5 department order issued pursuant to 75-10-711 (4) or to properly provide remedial action upon notification 

6 by the department pursuant to 75-1 0-711 (3), the person may be liable for penalties in an amount not to 

7 exceed two times the amount of any costs incurred by the state pursuant to this section. 

8 (4) The department may initiate civil proceedings in district court to recover remedial action costs, 

9 natural resource damages, or penalties under subsections (1 ), (2), and (3). Proceedings to recover costs 

1 0 and penalties must be conducted in accordance with 75-10-7 22. Venue for any action to recover costs, 

11 damages, or penalties lies in the county where the release occurred or where the person liable under 

12 subsection (1) resides or has its principal place of business or in the district court of the first judicial district. 

13 (5) A person has a defense and is not liable under subsections (1), (2), and (3) if the person can 

14 establish by a preponderance of the evidence that: 

15 (a) the department failed to follow the notice provisions of 75-10-711 when required; 

16 (b) the release did not emanate from any vessel, vehicle, or facility to which the person contributed 

17 any hazardous or deleterious substance or over which the person had any ownership, authority, or control 

18 and was not caused by any action or omission of the person; 

19 (c) the release or threatened release occurred solely as a result of: 

20 Ii) an act or omission of a third party other than either an employee or agent of the person; or 

21 Iii) an act or omission of a third party other than one whose act or omission occurs in connection 

22 with a contractual relationship, existing directly or indirectly, with the person, if the person establishes by 

23 a preponderance of the evidence that the person: 

24 (A) exercised due care with respect to the hazardous or deleterious subs.tance concerned, taking 

25 into consideration the characteristics of the hazardous or deleterious substance in light of all relevant facts 

26 and circumstances; and 

27 (B) took precautions against foreseeable acts or omissions of a third party and the consequences 

28 that could foreseeably result from those acts or omissions; 

29 (d) the release or threat of release occurred solely as the result of an act of God or an act of war; 

30 le) the release or threatened release was from a facility for which a permit had been issued by the 
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department, the hazardous or deleterious substance was specifically identified in the permit, and the release 

2 was within the limits allowed in the permit; 

3 (f) in the case of assessment of penalties under subsection (3), factors beyond the control of the 

4 person prevented the person from taking timely remedial action; or 

5 (g) the person ascepted transported only household refuse (garbage, trash, or septic tank sanitaP; 

6 wastos generated by single or n=H,lltif)lo residoncos, hotols, motols, rosta1,1rants, or similar facilitios) fer 

7 trans13ort to a solid waste di&fl0&al facility, unless that person knew or reasonably should have known that 

8 the hazardous or deleterious substance was present in the refuse. 

9 (6) (a) For the purpose of subsection (5)(c)(ii), the term "contractual relationship" includes but is 

10 not limited to land contracts, deeds, or other instruments transferring title or possession, unless the real 

11 property on which the facility is located was acquired by the person after the disposal or placement of the 

12 hazardous or deleterious substance on, in, or at the facility and one or more of the following circumstances 

13 is also established by the person by a preponderance of the evidence: 

14 (i) At the time the person acquired the facility, the person did not know and had no reason to know 

15 that a hazardous or deleterious substance that is the subject of the release or threatened release was 

16 disposed of on, in, or at the facility. 

17 (ii) The person is a governmental entity that acquired the facility by escheat, lien foreclosure, or 

18 through any other involuntary transfer or acquisition or through the exercise of eminent domain authority 

19 by purchase or condemnation. 

20 (iii) The person acquired the facility by inheritance or bequest. 

21 lb) In addition to establishing one or more of the circumstances in subsection I6)(a)(i) through 

22 (6)(a)(iii). the person shall establish that the person has satisfied the requirements of subsection (5)(c)(i) 

23 or (5)(c)(ii). 

24 (c) To establish that the person had no reason to know, as provided in subsection (6)(a)(i), the 

25 person must have undertaken, at the time of acquisition, all appropriate inquiry into the previous ownership 

26 and uses of the property consistent with good commercial or customary practice in an effort to minimize 

27 liability. For purposes of assessing this inquiry, the following must be taken into account: 

28 (i) any specialized knowledge or experience on the part of the person; 

· 29 Iii) the relationship of the purchase price to the value of the property if uncontaminated; 

30 (iii) commonly known or reasonably ascertainable information about the property; 
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1 (iv) the obviousness of the presence or the likely presence of contamination on the property; and 

2 (v) the ability to detect the contamination by appropriate inspection. 

3 (dl (i) ~Jothing in subsostions Subsections (5)(b) and (5)(c) or iH this subsection (6) may not 

4 diminish the liability of a previous owner or operator of the facility who would otherwise be liable under this 

5 part. 

6 Iii) Notwithstanding this subsection (6), if the previous owner or operator obtained actual knowledge 

7 of the release or threatened release of a hazardous or deleterious substance at the facility when the person 

8 owned the real property and then subsequently transferred ownership of the property to another person 

9 without disclosing the knowledge, the previous owner is liable under subsections ( 1), 12). and 13) and HO 

1 0 2 defense under subsection (5)(b) or l5)(c) is not available to that person. 

11 le) ~Jothing in this subsostion Subsection (6) affosts does not affect the liability under this part of 

12 a person who, by any act or omission, caused or contributed to the release or threatened release of a 

13 hazardous or deleterious substance that is the subject of the action relating to the facility. 

14 (7) A person has an exclusion and is not liable under this section if: 

15 (a) the person generated or disposed of only household refuse, unless the person knew or 

16 reasonably should have known that the hazardous or deleterious substance was present in the refuse; 

17 (bl the person owns or operates real property where hazardous or deleterious substances have 

18 come to be located solely as a result of subsurface migration in an aquifer from a source or sources outside 

19 the person's property, provided that the following conditions are met: 

20 (i) the owner or operator did not cause, contribute to, or exacerbate the release or threatened 

21 release of any hazardous or deleterious substances through any act or omission. The failure to take 

22 affirmative steps to mitigate or address contamination that has migrated from a source outside the owner's 

23 or operator's property does not, in the absence of exceptional circumstances, constitute an omission by 

24 the owner or operator. 

25 (ii) the person who caused, contributed to, or exacerbated the release or threatened release of any 

26 hazardous or deleterious substance is not and was not an agent or employee of the owner or operator and 

27 is not or was not in a direct or indirect contractual relationship with the owner or operator, unless the 

28 department provides a written determination that an existing or proposed contractual relationship is an 

29 insufficient basis to establish liability under this section; 

30 (iii) there is no other basis of liability under subsection { 1) for the owner or operator for the release 
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or threatened release of a hazardous or deleterious substance; and 

2 (iv) the owner or operator cooperates with the department and all persons conducting 

3 department-approved remedial actions on the property, including granting access and complying with and 

4 implementing all required institutional controls; 

5 (cl the person owns or occupies real property of 20 acres or less for residential purposes, provided 

6 that the following conditions are met: 

7 (i) the person did not cause, contribute to, or exacerbate the release or threatened release of any 

8 hazardous or deleterious substance through any act or omission: 

9 (ii) the person uses or allows the use of the real property for residential purposes. This exclusion 

1 0 does not apply to any person who acquires or develops real property for commercial use or any use other 

11 than residential use. 

12 (iii) at the time the person purchased or occupied the real property, there were no visible indications 

13 of contamination on the surface of the real property; 

14 (iv) the person cooperates with the department and all persons conducting department-approved 

1 5 remedial actions on the property, including granting access and complying with and implementing all 

16 required institutional controls; and 

17 (v) there is no other basis of liability under subsection ( 1) for the owner or occupier for the release 

18 or threatened release of a hazardous or deleterious substance. 

19 (8) A person is liable under this section if the department provides substantial credible evidence 

20 that the person fails to satisfy any element of each exclusion in subsections {7)(a) through (7)(c). 

21 t-7-J._[fil The liability of a fiduciary under the provisions of this part for a release or a threatened 

22 release of a hazardous or deleterious substance from a facility held in a fiduciary capacity may not exceed 

23 the assets held in the fiduciary capacity that are available to indemnify the fiduciary unless the fiduciary 

24 is liable under this part independent of the person's ownership or actions taken in a fiduciary capacity. 

25 +8tl..1.Ql A person who holds indicia of ownership in a facility primarily to protect a security interest 

26 is not liable under subsections (1 )la) and (1 )lb) for having participated in the management of a facility 

27 within the meaning of 75-10-701(101(b)(14)(b) because of any one or any combination of the following: 

28 (a) holding an interest in real or personal property when the interest is being held as security for 

29 payment or performance of an obligation, including but not limited to a mortgage, deed of trust, lien, 

30 security interest, assignment, pledge, or other right or encumbrance against real or personal property that 
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is furnished by the owner to ensure repayment of a financial obligation; 

2 lb) requiring or conducting financial or environmental assessments of a facility or a portion of a 

3 facility, making financing conditional upon environmental compliance, or providing environmental 

4 information or reports; 

5 /cl monitoring the operations conducted at a facility or providing access to a facility to the 

6 department or its agents or to remedial action contractors; 

7 Id) having the mere capacity or unexercised right to influence a facility's management of hazardous 

8 or deleterious substances; 

9 le) giving advice, information, guidance, or direction concerning the administrative and financial 

10 aspects, as opposed to day-to-day operational aspects, of a borrower's operations; 

11 If) providing general information concerning federal, state, or local laws governing the 

12 transportation, storage, treatment, and disposal of hazardous or deleterious substances and concerning the 

13 hiring of remedial action contractors; 

14 lg) engaging in financial workouts, restructuring, or refinancing of a borrower's obligations; 

15 lhl collecting rent, maintaining utility services, securing a facility from unauthorized entry, or 

16 undertaking other activities to protect or preserve the value of the security interest in a facility; 

17 /i) extending or denying credit to a person owning or in lawful possession of a facility; 

18 lj) in an emergency, requiring or undertaking activities to prevent exposure of persons to hazardous 

19 or deleterious substances or to contain a release; 

20 lkl requiring or conducting remedial action in response to a release or threatened release if prior 

21 notice is given to the department and the department approves of the remedial action; or 

22 (I) taking title to a facility by foreclosure, provided that the holder of indicia of ownership, from the 

23 time the holder acquires title, undertakes to sell, re-lease property held pursuant to a lease financing 

24 transaction I whether by a new lease financing transaction or substitution of the lessee), or otherwise divest 

25 itself of the property in a reasonably expeditious manner, using whatever commercially reasonable means 

26 are relevant or appropriate with respect to the facility and taking all facts and circumstances into 

27 consideration and provided that the holder does not: 

28 Ii) outbid or refuse a bid for fair consideration for the property or outbid or refuse a bid that would 

29 effectively compensate the holder for the amount secured by the facility; 

30 Iii) worsen the contamination at the facility; 

Clegis/ative 
\Services 
'\!!jvision 

- 27 - SB 377 



5 5th Legislature S80377.04 

(iii) incur liability under subsection 11 )(c) or ( 1 )Id) by arranging for disposal of or transporting 

2 hazardous or deleterious substances; or 

3 (iv) engage in conduct described in subsection AA J..11.l. 

4 AAJ..11.l The protection from liability provided in subsections P+ .ill.J. and t8l- .llQl is not available to 

5 a fiduciary or to a person holding indicia of ownership primarily to protect a security interest if the fiduciary 

6 or person through affirmative conduct: 

7 (a) causes or contributes to a release of hazardous or deleterious substances from the facility; 

8 (bl allows others to cause or contribute to a release of hazardous or deleterious substances; or 

9 (c) in the case of a person holding indicia of ownership primarily to protect a security interest, 

1 O actually participates in the management of a facility by: 

11 (i) exercising decisionmaking control over environmental compliance; or 

12 (iii exercising control at a level comparable to that of a manager of the enterprise with responsibility 

1 3 for day-to-day decisionmaking either with respect to environmental compliance or substantially all of the 

14 operational, as opposed to financial or administrative, aspects of the facility." 

15 

16 
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Section 8. Section 75-10-719, MCA, is amended to read: 

"75-10-719. Settlement -- bar to contribution liability. ( 1) A person who has resolved Ri6 that 

person's liability to the state arising under 75-10-715 or section 1071a)( 1) through (a) 141 of CERCLA, 42 

U.S.C. 9607Ia)(1) through (a)(4). in an administrative or judicially approved settlement is not liable for 

claims for contribution regarding matters addressed in the settlement. The settlement does not discharge 

any of the other potentially. liable persons unless its terms provide a discharge. The terms of the settlement 

may reduce the potential liability of the other potentially liable persons by the amount of the settlement. 

(2) If the state has obtained less than complete relief from a person who has resolved Ri6 that 

person's liability to the state in an administrative or judicially approved settlement, the state may bring an 

action against any other person who has not resolved Ri6 that person's liability. 

(3) A person who has resolved, in whole or in part, Ri6 that person's liability to the state for the 

release or for remedial action costs in an administrative or judicially approved settlement may seek 

contribution from a person who is not party to a settlement referred to in subsection (1 ). 

14) Whenever practicable and in the public interest, as determined by the director of the 

department, the department may, as promptly as possible, reach a final settlement with a potentially liable 
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or liable person 4able under 75-10-71 5 in an administrative or civil action under 75-10-711 if the settlement 

2 involves only a minor portion of the response remedial action costs at the facility concerned and, in the 

3 judgment of the department, taking into account the toxicity of the hazardous or deleterious substances 

4 involved and the person's contribution of hazardous or deleterious substances in relation to the total volume 

5 of hazardous or deleterious substances at the facility, the conditions in ~ any of the following 

6 sul3sestion subsections {4)(a) 8f ~ through (4l(dl are met: 

7 (a) Both of tho followin!J are R'linimal in G0R'lparison to other hai!ardoe1s or dolotorioe1s se1bstanoos 

8 at the faoilit>,<: 

9 (i) the aR'1oe1nt of the hazardoe1s or deloterioe1s se113stansos sontriee1tod 13y that person to the fasilit')·; 

1 O Iii) tho taxis or other hai!ardot1s effests of tho se113stanoos sontri13e1ted 13y that porsoR to the fasility. 

11 the person is one whose liability is based solely on 75-10-715(1 )(cl or (1 )(dl and who presents substantial 

12 credible evidence that the person contributed less than 0.002% of the total volume or less than 100 gallons 

13 or 200 pounds of materials containing hazardous or deleterious substances at a facility that received 

14 hazardous or deleterious substances from multiple contributors. The department may not require the 

15 payment of remedial action costs from this person. 

16 (bl (i) the person is one whose liability is based solely on 75-1O-715(1)(cl or (l)(d) and who 

17 presents substantial credible evidence that the person arranged for disposal or treatment of less than 5 % 

18 of the total quantity of solid waste or hazardous or deleterious substances disposed of at a facility that 

19 received soltd waste or hazardous or deleterious substances from multiple contributors. 

20 (ii! For the purposes of subsection (5l(al and this subsection (4l(bl only, the term "solid waste" 

21 means: 

22 (Al all putrescible and nonputrescible wastes, including garbage, rubbish, refuse, or ashes; 

23 (Bl sludge from sewage treatment plants, water supply plants, or air pollution control facilities; 

24 {Cl construction and demolition wastes; 

25 (DI dead animals, including offal; 

26 {El discarded home and industrial appliances: and 

27 (Fl wood products or wood byproducts and inert materials. 

28 M-i£l. (i) +l:!a the person: 

29 {A) is the owner of the real property on or in which the facility is located; 

30 {Bl did not conduct or permit the generation, transportation, storage, treatment, or disposal of any 
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hazardous or deleterious substance at the facility; and 

2 (C) did not contribute to the release or threat of release of a hazardous or deleterious substance 

3 at the facility through any action or omission. 

4 (ii) This subsection +4-l+el- i±ll£l. does not apply if the person purchased the real property with actual 

5 or constructive knowledge that the property was used for the generation, transportation, storage, 

6 treatment, or disposal of any hazardous or deleterious substance. 

7 (d) the person presents substantial credible evidence that the person has a defense under 

8 75-10-715(5). 

9 (5) When reaching a settlement under subsection (4)(b), (4)(c). or (4)(d). the department may 

1 O require the payment of remedial action costs not to exceed two times the person's reasonably projected 

11 liability for remedial action costs as determined by the department. Except as provided in subsection (61,. 

12 the settlement must contain a reservation of rights clause in the event that the department obtains new 

13 information showing that the settling person no longer qualifies for a settlement because: 

14 (a) the solid waste or hazardous or deleterious substances contributed by the person was of a 

15 greater volume or toxicity than originally estimated: or 

16 (bl the settlement was reached under subsection (4)1c) and, after settlement, the department finds 

17 that the person had actual or constructive knowledge that the property was used for the generation, 

18 transportation, storage, treatment. or disposal of any hazardous or deleterious substance. 

19 (6) A person who agrees to a liability settlement may avoid the reservation of rights clause under 

20 subsection (51 by paying remedial action costs in the amount of four times the person's reasonably 

21 projected liability for remedial action costs as determined by the department. 

22 171 All funds received as a result of settlements under this section must be paid in the following 

23 order of priority: 

24 (al to the department as reimbursement for its remedial action costs at the facility: 

25 (bl to liable persons as reimbursement for remedial action costs at the facility. In the event of an 

26 allocation under [sections ~ 12 through ~ 22), the reimbursement must be in proportion to each liable 

27 person's share of liability as determined under the provisions of [section ,J4 20 or~ 21); 

28 (cl the remainder, if any: 

29 (ii to the orphan share fund provided in [section :J+ 13) if the facility went through the allocation 

30 process provided in [sections -26 12 through~ 22): or 
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(ii) to the fund provided in 75-10-704 if the facility did not undergo the allocation process provided 

2 in [sections~ 12 through ~ 22). 

3 (8) Any person who enters into a settlement under this section may not be subject to or assigned 

4 a share in the allocation process provided in [sections~ 12 through~ 22]. 

5 Wifil As part of an administrative or judicially approved settlement agreement, the department may 

6 require the liable person to provide financial assurance, in an amount determined by the department, to 

7 ensure the long-term operation and maintenance of the remedial action site. The liable person shall provide 

8 the financial assurance by any one method or combination of methods satisfactory to the department, 

9 including but not limited to insurance, guarantee, performance or other surety bond, letter of credit, 

1 0 qualification as a self-insurer, or other demonstration of financial capability." 

11 

12 Section 9. Section 75-10-720, MCA, is amended to read: 

13 "75-10-720. Condemnation -- creation of state lien. {1) Whenever the department determines that 

14 property upon which a release or threatened release of a hazardous or deleterious substance has occurred 

15 may present an imminent and substantial endangerment to the public health, safety, or welfare or the 

16 environment, the department may condemn the property for public use to mitigate the threat. The taking 

1 7 of the property must be conducted in accordance with the procedure set forth in Title 70, chapter 30, parts 

18 1 through 3. 

19 (2) All costs, penalties, and natural resource damages for which a person has been judicially 

20 determined to be liable to the state pursuant to 75-10-71 5 constitute a lien in favor of the state upon all 

21 property and rights to the property that belong to the person. 

22 (3) The lien imposed by this section arises at the time notice incorporating a description of the 

23 property subject to the remedial action and an identification of the amount of costs, penalties, and natural 

24 resource damages is ~ filed with the clerk and recorder of the county in which the real property is 

25 located. A copy of the notice must be served by certified mail upon the liable person. 

26 {4) The costs, penalties, and natural resource damages constituting the lien may be recovered in 

27 an action in the district court for the district in which the property is located or in which "the remedial action 

28 is occurring or has occurred. This section does not affect the right of the state to bring an action against 

29 a person to recover all costs, penalties, and natural resource damages for which that person is liable under 

30 this part or any other provision of state or federal law. 
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1 (5) The lien must continue until the liability for the costs and damages incurred as a result of the 

2 release of a hazardous or deleterious substance is satisfied. 

3 (6) If the department expends money from the. fund for orphan share remedial action costs at a 

4 facility or for a facility at which a reimbursed orphan share exists, the state has a lien upon the facility for 

5 the unrecovered costs. The lien: 

6 (a) may not exceed the increase in fair market value of the property attributable to the unfunded 

7 portion of the remedial action at the time of a subsequent sale or other disposition of the property; 

8 (bl arises at the time costs are first incurred by the department with respect to a remedial action 

9 at the facility; 

1 O le) must be filed according to subsection 13); and 

11 Id) continues until the earlier of satisfaction of the lien or recovery of all remedial action costs 

12 incurred at the facility. 

13 (7) Payment of any liens under this section must be deposited in one of the two accounts from 

14 which the remedial action costs originated, including the fund established in 75-10-704 or the orphan share 

15 fund established in [section ~ 1 3)." 

16 

17 Section 10. Section 75-10-724, MCA, is amended to read: 

18 "75-10-724. biallility appenienment anEI eentFillYtien Private right of action. t+J. Any person who 

19 receives notice under 75-10-711, who is held jointly and severally liable under 75-10-715, or who initiates 

20 a voluntary cleanup under the provisions of 75-10-730 through 75-10-738 may bring a private right of 

21 action, including a claim for contribution or declaratory relief, against any other person who is liable or 

22 potentially liable under 75-10-715 for the recovery of remedial action costs. In resolving contribution claims, 

23 the court shall allocate remedial action costs among the liable persons based on the factors set out in 

24 [section J4 20). has the right at trial te ha"e the trier ef fast appertien liasility arneng the parties as 

25 provided in this sostion. The llurden is en sash liallle persen to show hew his liasility shoulEI be 

26 apportiened. In apportiening tho liabilit'( of any person under this sestien, the trier of fast shall sonsiElor tho 

27 follewing: 

28 {al tho extent te 1vhish the person's sontrisution te the release of a hazarElous or deleterious 

29 substanse san be distinguished; 

30 (bl tho arneunt ef hazardous or delMerious susstanse invel>1eEI; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

lol the Elogreo of texioity of the hazarelous or Eleletorious s1,1estanoo invol•;oeJ; 

(Ell the aegreo of in'lolvoFRont of anel oaro oi<oroisoel sy tho J')orson in FRanufaoturing, treating, 

transJ')orting, er aisJ')osing of tho hazarEleus or Eloletorious suestanoe; 

(o) the Elofjree ef oeoJ')oratieA 13•,1 the J')orseA " 1ith feEloral, state, er 'eoal effioials to J'lFO'>'BAt aAy 

harFR te the J')uslio health, safety, or welfare er the on,.ironFRont; ana 

(fl knowloElgo sy tho J')orson ef the hazareleus naturo of tho susstanoo. 

(2) If a J')orson is holEI jointly anel sovorally liaslo unElor 7e 10 71 e anEI ostaslishos a J')reportionato 

sharo of tho aggrogato liasility, tho porsen has tho right of oontrieutien freFR an>; ether liaelo persen. If fer 

any reason all er part ef the oontrieutien freFR a parson liaelo for oontrisutien sannet so estainoEl, oash of 

tho othor persons against whoFR rooo 11 or>; is allowoEI is liaslo to oontrieuto a J'lFOportional part of tho unpaiEI 

portion ef tho nonoontrieuting person's share anel n:ia>; osMin juElgFRont in a J')BnEling or sul3so€Juont action 

for oontrisution froFR tho nonoontrieuting person." 

Sestion 23. Sootion 82 4 141, P4C t\, is aFRonEloEI te roaEI: 

"82 4 141. Violation penalty. ( 1) A porsen or OJ')orator whe 11 iolatos any of tho J'lFO'<isions of this 

part or rulos or orElors aEloptoEl unelor this part shall pay a Gi\1il J')onalty of net loss than $ 100 or FRoro than 

$1,000 for tho vielation anEI an aEIElitional oi,.il penalty of not loss than $100 or n:ioro than $1,000 for oaoh 

€lay Eluring whioh a violation sontinuos ana FRay so onjoineEI fr01:n continuing sust:i tho violatiens as prnviEloEI 

in this seotien. Thoso ponaltios s/:iall ~ so rooovoraslo in any aotion llroug/:it in tho naFRo of t/:io state of 

Montana s•,· tho attorney gonoral in tho Elistriot oourt sf the first juElioial Elistriot of this state in anEI for tho 

oeunt1• of bowis anEI Clark or in tt:Jo Elistriot sourt having jurisEliotion of tt:Jo ElofonElant. 

(21 The attorney 1ionoral shall, upon the ro(luost of tho Elirootor, suo for tho raoevor>{ of tho 

,ionaltios J'lFOViEloEI for in this sootion anEI llring an aotien for a restrainin§ erElor, toFR,ierar>; er porFRanent 

injunotien against an operator or ott:Jor J')Orson "ielating or threatening to violate an arElor aElo,itoEI unElor this 

13) A ,iorson whe v 1illfully "ielatos any sf tho J')FOvisions of this J')art or any EleterFRination or orEler 

aelo,itoel unelor this J')art wt:iioh !hfil has eooor:ne final is guilty of a FRisEloFRoanor anel shall so finoel not loss 

tt:Jan $e00 anel not FRoro than $6,000. eaot:i €lay on wt:iioh a violation ooours oenstitutos a soJ')arato effonso. 

(41 Civil aonaltios oollootoel unelor this sootien FRust so EloaasitoEI in tt:Jo orshan share aooount in 

tho state S!JOGial FO'IOAUO f1,1nEl." 
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SestieR 24. Section 82 4 241, MC/\, is aFl'londod to read: 

2 

3 

4 

5 

6 

7 

"82 4 241. Reseipts paid inte geneFal twnd. ill laxcopt for 00ncJ forfait.iro Fl'lono·ts as provided in 

s.i0section (2), all foes, ponalties, ancJ other R'lone·ts ~ a"aila0le er paid to the departFl'lent Lmdor the 

provisions of this part shall !:!:!!:!fil 00 placed in the state treas.iry and credited to the 1:1eneral f.ind. 

(21 Ci,,il eenalties eaid te the deeartFl'lent under 82 4 264 R'l.ist 00 elased in the orehan share 

acco.int in the state seosial reven.ie I.ind." 

8 NEW SECTION. Section 11. Citizens suit. ( 11 Any person may commence a civil action to compel 

9 compliance with [sectiens 2e thrs.i1:1h 3e] by any liable or potentially liable person under 75-10-71 5 alleged 

10 to be in violation of a rule, notice letter, order, or department-approved remedial action required pursuant 

11 to a notice letter or order under this chapter, 

12 121 At least 60 days before commencing the action, the person shall give notice of intent to sue 

13 to all liable or potentially liable persons under 75-10-715 who are contemplated to be defendants in the 

14 proposed action. 

15 (3) An action may not be commenced under subsection (11 if the liable or potentially liable person 

16 is diligently coming into compliance with the rule, notice letter, order, or department-approved remedial 

17 action plan or if the department has commenced and is diligently prosecuting an action to require 

18 compliance with the rule, notice letter, order, or department-approved remedial action plan, 

19 

20 NEW SECTION. Section 12. Short title. [Sections ~ 1£ through ~ 22] may be cited as the 

21 "Controlled Allocation of Liability Act". 

22 

23 NEW SECTION. Section 13. Orphan share state special revenue account -- reimbursement of 

24 claims -- payment of department costs. (11 There is an orphan share account in the state special revenue 

25 fund established in 17-2-102 that is to be administered by the department. Money in the account is 

26 available to the department by appropriation and must be used to reimburse remedial action costs claimed 

27 pursuant to [sections~ .Ll. through~ 22] and to pay costs incurred by the department in defending the 

28 orphan share, 

29 12) There must be deposited in the orphan share account: 

30 la) money allocated from the metalliferous mines license tax pursuant to 15-37-117; 
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Isl A10A0y iA 011s066 ef $200,000 par year sell0st0s ay tt:10 s0partA10At as pro¥is0s iA [sastieA 2 

2 ef ~euse Bill ~jo, 2841 estaeli61=iiA§ aA 0A¥ir0AFA0Atal r0Aaeilitati0A aAs pr0110ntien asseicmt; 

3 Wlfil all penalties assessed pursuant to [section 34(121 20(12)]; 

4 AAJ.Q funds received from the interest income of the resource indemnity trust fund pursuant to 

5 15-38-202; 

6 ~l.Ql. funds allocated from the resource indemnity and ground water assessment tax proceeds 

7 provided for in 15-38-106; 

8 illill unencumbered funds remaining in the abandoned mines state special revenue account 

9 provided in section 19, Chapter 584, Laws of 1995, as of [the termination date of section 19, Chapter 584, 

10 Laws of 1995, as may be amended]; 

11 ffi}ill interest income on the account; 

12 Will.l. funds received from settlements pursuant to 75-10-719(7); AND 

13 t+l-lli.l funds received from reimbursement of the department's orphan share defense costs pursuant 

14 to subsection (6)+0 

15 (jl fine ans penalt~' FAeAey resei.,es pursuaAt te 7e 2 412, 7e 2 413, 7e 2 427, 7e 3 407, 

16 7e a s34,7e s 109,7e s 114,7e 10 417,7e 10 418,7e 10 423,7e 10 424,7a 10 042,82 4 141,ans 

1 7 82 4 241; ans 

18 (kl unslaiFAes er exs866 r0slaFAatien sens FAena•,· re6ei¥es pursuant te 82 4 141 aAs 82 4 241. 

19 (3) If the orphan share fund contains sufficient money, valid claims must be reimbursed 

20 subsequently in the order in which they were received by the department. If the orphan share fund does 

21 not contain sufficient money to reimburse claims for completed remedial actions, a reimbursement may not 

22 be made and the orphan share fund, the department, and the state are not liable for making any 

23 reimbursement for the costs. The department and the state are not liable for any penalties if the orphan 

24 share fund does not contain sufficient money to reimburse claims, and interest may not accrue on 

25 outstanding claims. 

26 (4) Except as provided in subsection (8), claims may not be submitted and remedial action costs 

27 may not be reimbursed from the orphan share fund until all remedial actions, except for operation and 

28 maintenance, are completed at a facility. 

29 (5) Reimbursement from the orphan share fund must be limited to actual documented remedial 

30 action costs incurred after the date of petition provided in [section~ 1§.J. Reimbursement may not be 
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made for attorney fees, legal costs, or operation and maintenance costs. 

2 (6) (a) The department's costs incurred in defending the orphan share must be paid by the persons 

3 participating in the allocation under [sections~ ll through~ 22] in proportion to their allocated shares. 

4 The orphan share fund is responsible for a portion of the department's costs incurred in defending the 

5 orphan share in proportion to the orphan share's allocated share, as follows: 

6 (i) If sufficient funds are available in the orphan share fund, the orphan share fund must pay the 

7 department's costs incurred in defending the orphan share in proportion to the share of liability allocated 

8 to the orphan shcjre. 

9 (ii) If sufficient funds are not available in the orphan share fund, persons participating in the 

1 O allocation under [sections ~ 1l through ~ 22] shall pay all the orphan share's allocated share of the 

11 department's costs incurred in defending the orphan share in proportion to each person's allocated share 

1 2 of liability. 

13 ill A person who pays the orphan share's proportional share of costs has a claim against the 

14 orphan share fund and must be reimbursed as provided in subsection (3). 

15 (7) If any money remains in the orphan share fund after [the termination date of this section] and 

16 after outstanding claims are paid, the money must be deposited in the general fund. 

17 (8) If the lead liable person under [section ~ 1.§l presents evidence to the department that the 

18 person cannot complete the remedial actions without partial reimbursement and that a delay in 

19 reimbursement will cause undue financial hardship on the person, the department may allow the submission 

20 of claims and may reimburse the claims prior to the completion of all remedial actions. A person is not 

21 eligible for early reimbursement unless the person is in substantial compliance with all department-approved 

22 remedial action plans. 

23 (9) A person participating in the allocation process who received funds under the mixed funding 

24 pilot program provided for in sections 14 through 20, Chapter 584, Laws of 1995, may not claim or receive 

25 reimbursement from the orphan share fund for the amount of funds received under the mixed funding pilot 

26 program that are later attributed to the orphan share under the allocation process. 

27 

28 NEW SECTION. Section 14. Eligibility -- statute of limitations. ( 1) Except for a facility that is listed 

29 on the national priorities list pursuant to the federal Comprehensive Environmental Response, 

30 Compensation, and Liability Act of 1980, 42 U.S.C. 9601, et seq., a facility listed on the priority list 
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1 established pursuant to 75-10-702 is eligible for the allocation process under [sections .:l-9 .1l through~ 

2 22]. 

3 (2) Only liability for remedial action costs is eligible for allocation and reimbursement from the 

4 orphan share fund. Allocation of liability and reimbursement of costs for natural resource damages is not 

5 permitted under [sections .:l-9 .1l through ~ 22]. 

6 (3) Remedial action costs incurred prior to the date of the potentially liable person's written petition 

7 to the department as provided in [section~ Thl are not eligible for reimbursement from the orphan share 

8 fund. 

9 (4) Only one allocation will be allowed for each facility unless: 

1 O (a) the department determines that an additional allocation is appropriate due to: 

11 (i) the existence of more than one discrete unit of contamination at the facility; 

12 (ii) the discovery of new releases after remedial actions at the facility are complete; or 

13 (iii) other factors the department determines appropriate. 

14 (b) all the liable or potentially liable persons under 75-10-715 agree in writing that an orphan share 

15 does not exist for the proposed allocation and either of the conditions in subsection (4)(a)(i) or (4) (a)(ii) is 

16 met. 

17 (5) A liable or potentially liable person under 75-10-715 may not file a cost recovery or contribution 

18 action against any person participating in the allocation process provided for in [sections .:l-9 .1l through~ 

19 22] until the allocation process is complete. The statute of limitations on the filing of cost recovery or 

20 contribution actions is tolled from the first date of a petition for allocation on a facility until 30 days after 

21 the submittal of the allocation report provided for in [section ;34 20], or until 30 days following the 

22 expiration of the time period for appeal or the final decision on appeal. 

23 

24 NEW SECTION. Section 15. Allocation of liability -- process initiation. (1) For a facility at which 

25 the department has initiated a remedial action under 75-10-711 through the issuance of a notice letter prior 

26 to [the effective date of this section], any person determined to be potentially liable under 75-10-715 may 

27 petition the department in writing to initiate the allocation process. The right to participate in the allocation 

28 process is waived if the written petition is not provided to the department prior to the completion of 

29 remedial actions, except for operation and maintenance, at the facility. 

30 12) For a facility at which the department has not initiated a remedial action through the issuance 
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1 of a notice letter under 75-10-711, any person potentially liable under 75-10-715 who has received 

2 approval of a voluntary cleanup plan under 75-10-730 through 75-10-738 may petition the department in 

3 writing to initiate the allocation process. The right to participate in the allocation process is waived if the 

4 written petition is not provided to the department prior to the completion of remedial actions, except for 

5 operation and maintenance, at the facility. 

6 (3) For a facility at which the department initiates a remedial action through the issuance of a 

7 notice letter under 75-10-711 after [the effective date of this section], any person potentially liable under 

8 75-10-715 may petition the department in writing within 60 days of the date of the notice letter to initiate 

9 the allocation process. Any potentially liable person under 75-10-715 who does not provide a written 

10 petition to the department within this timeframe waives the right to participate in the allocation process and 

11 remains liable as provided in 75-10-71 5. The notice letter sent by the department must advise that a failure 

12 to petition the department for allocation as provided in this subsection will result in a waiver of the right 

13 to participate in the allocation process. 

14 (4) The allocation process may be initiated and may proceed upon written petition of one or more 

15 potentially liable persons. 

16 (5) Prior to the initiation of discovery as provided in [section~ .111, all persons who participate 

17 in the allocation process shall agree in writing that the allocator's decision is binding, subject only to the 

18 provisions of [section~ 2019)1 and the appeal provisions of [section~ .fJJ. 

19 (6) All liable or potentially liable persons under 75-10-715 who do not participate in the allocation 

20 process under [sections ~ 11 through~ 22] remain liable as provided in 75-10-715. 

21 (7) Upon receipt of a written petition under subsections ( 1) or (2) or when initiating actions at a 

22 facility without a prior notice letter under subsection (3), the department shall: 

23 (a) conduct a good faith investigation and may use its authority in 75-10-707 to identify persons 

24 who may be liable under 75-10-715; and 

25 (bl issue notice letters to the persons it identifies as potentially liable under 75-10-715. 

26 (8) A person who receives a notice letter may, within 60 days from the date of the notice letter, 

27 petition the department in writing to participate in an allocation process and provide the department with 

28 the identity of other potentially liable persons under 75-10-71 5 who were not noticed by the department. 

29 When identifying additional potentially liable persons, the noticed person shall provide to the department 

30 a statement and credible evidence showing that there is a basis in law and fact to determine that the 
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identified person is potentially liable under 75-10-715. 

2 (9) Within 30 days of receipt of the information provided for in subsection (8), the department may 

3 issue a notice letter to an identified person whom the department determines is a potentially liable person 

4 under 75-10-715. If the department does not issue a notice letter to an identified person, the department 

5 shall issue the person a nomination letter indicating that the person has been identified as potentially liable 

6 under 75-10-715. The nomination letter must state that the person has the right to participate in the 

7 allocation process and that if the person does not participate and is found liable, the person remains subject 

8 to liability as provided in 75-10-715. If the newly noticed or nominated person chooses to participate in 

9 the allocation process, the person shall provide a written petition of the person's intent to participate in the 

1 O allocation process to the department within 30 days of the date of the notice or nomination letter. A failure 

11 to petition the department for allocation as provided in this subsection results in a waiver of the right to 

1 2 participate in the allocation process. 

13 110) If a person nominated under subsection (9) cannot be readily located, the department shall, 

14 within 30 days of receipt of the information provided for in subsection (8), publish one notice of the 

15 person's nomination, along with the information contained in a nomination letter under subsection (9), in 

16 a newspaper of general circulation in the county where all or a portion of the facility is located. The notice 

17 must state that the person has 30 days from the date of the notice to petition the department, in writing, 

18 to participate in the allocation process. A failure to petition the department for allocation as provided in 

19 this subsection results in a waiver of the right to participate in the allocation process. 

20 ( 11) If one or more potentially liable persons petiti"on in writing for an allocation process under 

21 subsection 11), 12), or (3) and the department determines that the facility has a potential orphan share, the 

22 department shall: 

23 la) publish a notice and brief description of the facility in a newspaper of general circulation in the 

24 area affected and provide at least 30 days for submission of public comment on the identification of 

25 potentially liable persons under 75-10-715; and 

26 lb) notify interested persons and the county commissioners of tl=1e se1,1nty wl=1ere EACH COUNTY 

27 IN WHICH ALL OR A PORTION OF the facility is located and provide at least 30 days for submission of 

28 comments on the identification of potentially liable persons under 75-10-715. 

29 ( 12) If a nominated person participates in the allocation and the person is assigned a zero sha're of 

30 liability by the allocator, that person's reasonable costs of participating in the allocation, including attorney 
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fees, must be borne by the person who proposed the addition of the nominated person to the allocation. 

2 ( 1 3) If the department anticipates that a facility may have an orphan share, the department shall 

3 represent the orphan share in the allocation process. If the state is a potentially liable person under 

4 75-10-715, an agency or entity other than the department shall represent the state in the allocation 

5 process. 

6 (141 Except as provided in subsection (151, whenever the department is involved in allocation 

7 processes on five facilities, other allocation processes may be stayed before the discovery stage provided 

8 in [section J+ lZJ. Upon completion of an allocation provided in [section ~ 20 or :la- l.1.L execution of 

9 a stipulated agreement under [section ~ 201, or a default to liability as provided in 75-10-715 for one of 

10 the five facilities, the department shall notify the potentially liable persons for the facility on the waiting list 

11 that has the earliest date of written petition. Discovery under [section J+ lZl must begin within 10 days 

12 of department notification. 

13 ( 1 51 A stay on the allocation process may not occur under subsection ( 14) if all persons 

14 participating in the allocation process agree in writing that there is no orphan share and that the state is 

15 not a potentially liable person under 75-10-715. The agreement is binding upon all noticed or nominated 

16 persons. 

1 7 ( 16) If, after initiating the process, a potentially liable person elects to discontinue participation in 

18 the process, the person remains subject to liability as provided in 75-10-715. 

19 

20 NEW SECTION. Section 16. Emergency actions -- remedial action requirements -- designation of 

21 lead person -- enforcement. (1) If the department determines that immediate response to an imminent 

22 threat to public health, safety, or welfare or the environment is necessary to avoid substantial injury or 

23 damage to persons, property, or resources, the department may require any potentially liable person to take 

24 remedial actions without the prior written notice required by 75-10-711 (31. The department has 30 days 

25 to comply with the notification requirements provided in 75-10-711 (3) and [section~ lg_] when requiring 

26 emergency remedial actions. 

27 (2) Within 30 days of the issuance of the notice letters, the noticed persons shall designate a lead 

28 person who shall conduct remedial actions at the facility. Upon request of the noticed persons and for 

29 good cause shown, the department may grant a 30-day extension of time to identify the lead person. 

30 (3) If the department determines that the identified lead person is financially or otherwise incapable 
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of completing remedial actions required by the department, the department shall notify all noticed persons 

2 of this determination in writing and request that another lead person be designated within 15 days. 

3 14) The designated lead person shall undertake all remedial actions required by the department. 

4 15) If the noticed persons do not designate an approved lead person within the timeframes provided 

5 under subsection 12) or 13), the department shall designate a lead person to undertake required remedial 

6 actions. 

7 (6) If the department finds that the lead person has not complied with the requirements of a notice 

8 letter, order, stipulated agreement, or any department-approved remedial action plan, the department shall 

9 notify all potentially liable persons of the noncompliance. 

10 17) If the noncompliance continues for 30 days after the date of the notice provided in subsection 

11 (6), the potentially liable persons have not demonstrated that the noncompliance is due to good cause, and 

12 the facility is a maximum or high-priority facility on the department's priority list established pursuant to 

13 75-10-702, the department shall take one or more of the following actions: 

14 (al issue a unilateral order requiring the potentially liable persons to comply with the requirements 

15 of the notice letter, order, stipulated agreement, or department-approved remedial action plan; 

16 (bl file a civil action as provided in 75-10-711; 

17 le) conduct the required remedial actions and seek cost recovery and penalties as provided in 

18 75-10-711; 

19 (dl file a cost recovery action as provided in 75-10-722; or 

20 (el void approval of the voluntary cleanup plan as provided in 75-10-736. 

21 (8) If the noncompliance continues for 30 days after the date of the notice provided in subsection 

22 16), the potentially liable persons have not demonstrated that the noncompliance is due to good cause, and 

23 the facility is not a maximum or high-priority facility on the department's priority list, the department may 

24 take one or more of the actions provided for in subsection (7). 

25 (9) For purposes of subsections (7), 18), and 110), "good cause" means factors beyond a person's 

26 control that include severe weather conditions, third-party interference, an act of God, or an act of war. 

27 Before a person may claim good cause due to third-party interference, the person shall show that the 

28 person used reasonable efforts to obtain cooperation or compliance from the third party. 

29 (10) If the lead person fails to comply with the requirements of a notice letter, order, stipulated 

30 agreement, or other department-approved remedial action plan, the facility and all noticed persons remain 
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subject to liability as provided in 75-10-715 unless another person assumes the lead role in implementing 

2 the slean1,1p plan REQUIRED REMEDIAL ACTIONS or the lead person can establish that the noncompliance 

3 is due to good cause. 

4 

5 NEW SECTION. Section 17. Discovery. ( 1) Each person participating in the allocation process for 

6 a facility may conduct discovery for a period of not more than 90 days from the date of the last notice or 

7 nomination letter. Discovery requests by each person participating in the allocation process, including the 

8 orphan share representative, are limited to the following unless otherwise agreed to by all persons 

9 participating in the allocation, including the orphan share representative: 

1 O (a) 5 1-day oral depositions not to exceed 8 hours each; 

11 (bl 25 written interrogatories, including subparts; 

12 (c) 50 requests for admission; and 

13 (d) 50 requests for production of documents. 

14 (2) The persons participating in the allocation process may extend the discovery period for up to 

1 5 30 days if all persons agree to the extension in writing. 

16 (3) Any participating person who is not responsive to discovery requests or who does not 

17 participate in the subsequent allocation proceeding and is allocated a share of liability remains subject to 

18 liability as provided in 75-10-715. 

19 

20 NEW SECTION. Section 18. Preallocation negotiations. (1) After discovery pursuant to [section 

21 ~ 1.Zl closes, all persons participating in the allocation process shall conduct good faith settlement 

22 negotiations for a period of 30 days. 

23 (2) The participating potentially liable persons may use an impartial mediator when conducting 

24 settlement negotiations. 

25 (3) If a settlement is reached under subsection (1 ), the persons shall execute a stipulated 

26 agreement as provided in [section .J4 20]. 

27 (4) If a stipulated agreement is not executed as provided in [section .J4 20], the persons shall select 

28 an allocator as provided in [section~ .u!_]. 

29 

30 NEW SECTION. Section 19. Allocator selection -· payment of fees. (1) If the preallocation 
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negotiations pursuant to [section J-2 1..§.l fail to produce a stipulated agreement within the timeframe 

2 provided in [section J-2 1..§.L the participating persons shall select an allocator within 30 days after the 

3 preallocation negotiations end. All participating persons shall agree on the selected allocator. 

4 (21 Before selection or appointment as an allocator, a person shall disclose all conflicts of interest, 

5 including whether the allocator is or has been a relative, attorney, agent, employee, creditor, or contractor 

6 of, or in any manner is or has been interested financially or personally with, any person involved in the 

7 allocation. 

8 (3) If the participating persons are unable to agree on an allocator within the required 30 days, one 

9 or more of the participating persons shall apply for judicial resolution, within 10 days, to the district court 

10 in the county where the release occurred or where any potentially liable person under 75-10-715 resides 

11 or has a principal place of business or in the district court of the first judicial district. If an application to 

12 the district court is not made within 10 days, all persons remain subject to liability as provided in 75-10-71 5 

13 and the allocation process ends. 

14 (4) Upon selection or appointment of the allocator, the lead person shall advance, if required by 

15 the allocator, up to $5,000 toward the allocator's expenses. Any expenses accrued by the allocator for 

16 legal or technical expertise must be approved in advance by all the participating persons. The allocator's 

17 fees and reasonable expenses must be divided among the participating liable persons, except the orphan 

18 share, in proportion to their allocated shares. The orphan share fund established in [section P. Hl is not 

19 responsible for any portion of the allocator's tees and expenses. 

20 

21 NEW SECTION. Section 20. Allocating liability. 11) Upon selection or appointment, the allocator 

22 shall establish the process and schedule for determining the allocation, including the length and scope of 

23 any documents to be presented. 

24 (2) The participating persons shall submit to the allocator and to each other a statement of position 

25 and exhibits of a factual nature. Each person's statement must identify the factors listed in subsection (5) 

26 that the person believes are relevant to allocation of liability for the facility. 

27 13) The allocator may convene the participating persons as the allocator believes necessary to 

28 clarify the facts and may pose additional questions, interview any person or the person's representative, 

29 and impose presumptions concerning missing information. The .allocator may seek department assistance 

30 with information gathering pursuant to 75-10-707. 

- 43 - SB 377 



55th Legislature S60377.04 

(4) The allocator may not engage in ex parte communications with any person or the person's 

2 representative. 

3 (5) The allocator shall allocate each participating and nonparticipating person's share of liability 

4 based only on information presented or collected during the allocation process and, taking into account 

5 facility characteristics, shall apportion liability on a percentage basis according to the following factors: 

6 (a) the extent to which the person caused the release of the hazardous or deleterious substance; 

7 (b) the extent to which the person's contribution to the release of a hazardous or deleterious 

8 substance can be distinguished; 

9 (c) the amount or volume of hazardous or deleterious substance and the amount contributed by the 

10 person; 

11 (d) the relative hazard of the hazardous or deleterious substance contributed by the person, 

12 including volatility, carcinogenicity, mobility, persistence, reactivity, and toxicity; 

13 (e) the degree of past and present cooperation by the person with the government to prevent harm 

14 to the public health, safety, or welfare and the environment, including participation in remedial actions 

15 occurring concurrently with the allocation process and compliance and cooperation with discovery pursuant 

16 to [section ~ 1.Zl; 

1 7 (f) what the person knew or should have known of+ 

18 til- the hazardous nature of the substance, the risk associated with that substance, and proper 

19 waste disposal practices; 

20 W.l.ill. the circumstances of the property acquisition, including the documented price paid and 

21 discounts granted; aA4 

22 tiii+lli.l the person's knowledge of or acquiescence to waste generation, storage, handling, 

23 treatment, or disposal; 

24 ffifill the length of time of ownership, operation, generation, or transportation; 

25 WLl.l any violations of or noncompliance with health and environmental regulations, including 

26 permit violations or violations relating to public notification; 

27 til-J.!Q the degree to which a person providing publicly owned landfill or sewer and water systems 

28 had or has a reasonable ability to control disposed materials and the person's degree of care in maintaining 

29 those services; 

30 #till the person's financial or economic benefit from: 
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1 Ii) ownership or operation of the facility; 

2 (ii) the generation, transportation, or disposal of the hazardous or deleterious substance; and 

3 · (iii) cleanup of the facility; 

4 WJ.Ml whether the person exercised due diligence in generating, transporting, or disposing of 

5 hazardous or deleterious substances and the person's control over those activities; and 

6 f4illl other equitable factors that are appropriate. 

7 (6) Within 60 days of selection or appointment, the allocator shall submit to the department and 

8 all noticed and nominated persons a written allocation report that allocates each person's share of liability 

9 and that documents the rationale for the percentage of liability allocated to each person. 

1 O (7) The allocator or the participating persons may extend the allocation proceeding by up to 30 

11 days if agreed to by the allocator and all the participating persons. 

1 2 (8) Within 30 days of the date of the allocation report, the persons who participated in the 

13 allocation and who were allocated a share of liability, except for the orphan share, shall prepare and sign 

14 a stipulated agreement that contains: 

15 (a) the percentage share of liability for each person as determined by the allocator; 

16 (b) procedures for paying for the orphan share prior to reimbursement from the orphan share fund; 

17 (c) a waiver of contribution rights against all persons who are potentially liable for the remedial 

18 action as well as a waiver of any rights to challenge any settlement that the department enters into with 

19 any other potentially liable person; 

20 (d) covenants not to sue and provisions regarding performance or adequate assurance of 

21 performance of remedial actions; 

22 (el how remedial actions will be conducted; 

23 (f) a penalty provision in accordance with subsection (12); 

24 (g) acknowledgment of contribution protection, consistent with 75-10-719( 1), regarding matters 

25 addressed in the settlement; and 

26 (h) provisions detailing how the persons signing the stipulated agreement should receive 

27 reimbursement from the orphan share fund for any remedial action costs incurred by the persons in excess 

28 of their allocated share. 

29 (9) If the department determines that the stipulated agreement does not satisfy the requirements 

30 of subsection 18), the liable persons who participated in the allocation remain subject to liability as provided 
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in 75-10-715. 

2 ( 10) A person who did not participate in the allocation but who was assigned a share of liability 

3 may sign the stipulated agreement prepared according to subsection (8). 

4 (11) Any liable person allocated a share of liability who does not sign the stipulated agreement 

5 remains subject to liability as provided in 75-10-715. 

6 (121 Any liable person who signs the stipulated agreement and fails to comply with the terms of 

7 the stipulated agreement shall pay, in addition to the person's share of remedial action costs, a penalty of 

8 two times the amount of the person's allocated share of liability. Any funds received must be applied to 

9 the facility's orphan share and any funds in excess of the facility's orphan share amount must be deposited 

10 in the orphan share fund established under [section 2:J. .LlJ. 

11 ( 13) If a liable person becomes bankrupt or defunct after the stipulated agreement is signed and 

12 before remedial actions are complete at the facility, that person's share of liability becomes an orphan 

13 share. 

14 

15 NEW SECTION. Section 21. Appeal of allocator's decision. (1) A person may appeal the 

16 allocator's decision to district court within 30 days of the date of the allocation report. Venue lies in the 

17 county where the release occurred or where the liable person resides or has a principal place of businnss 

18 or in the first judicial district. 

19 (2) The allocator's decision must be upheld unless the person appealing the decision demonstrates 

20 that the decision was: 

21 (a) made upon unlawful procedure; 

22 (b) affected by other error of law; 

23 (c) clearly erroneous in view of the reliable, probative, and substantial evidence on the whole 

24 record; or 

25 (d) arbitrary and capricious or characterized by abuse of discretion or clearly unwarranted exercise 

26 of discretion or was fraudulent. 

27 (3) If the appeal is successful, the district court shall allocate the liability of the potentially liable 

28 persons using the factors outlined in [section J4 20]. 

29 (4) After decision on the appeal, all liable persons shall submit a stipulated agreement as provided 

30 in [section J4 20] to the department based on the court order. 

~
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1 NEW SECTION. Section 22. Effect of termination on allocations. ( 1) Persons participating in the 

2 allocation process may complete the allocation process for the facility at issue and claim reimbursement 

3 from the orphan share fund provided that the discovery process under [section J+ 111 had been initiated 

4 by [the termination date of sections 2-e .11. through ~ 22]. 

5 12) If discovery, as provided in [section J+ llL has not commenced by [the termination date of 

6 sections 2-e .11. through~ 22), the facility and its potentially liable persons under 75-10-715 are not 

7 eligible to participate in the allocation process under [sections 2-e .11. through ~ 221 and remain subject 

8 to liability as provided in 75-10-715. 

9 

10 Section 23. Section 16, Chapter 584, Laws of 1995, is amended to read: 

11 "Section 16. Criteria. ( 1) The pilot program must soRsist consists of remediation of the Joslyn 

12 street tailings facility, the Corbin flats facility, and the block P mill facility throe sites from tho dopartmoRt 

13 ef state laRds' asaRdoRod hard resk miRo priority list. Tho three sites m1o1st so solostod frem the tap toR 

14 prierit•,• sites eR that list as ef I' pril 1, 1996. 

15 (2) Any site remediated under this pilot program must meet the following criteria: 

16 (a) The owner of the property has, prior to May 22, 1989, purchased or entered into a lease 

1 7 purchase agreement or an option to purchase property where the facility is located. 

18 (b) The applicant has submitted a voluntary cleanup plan in accordance with the provisions of 

19 [sections 7 and 8). 

20 (c) The department has accepted and approved the application for a voluntary cleanup plan in 

21 accordance with the provisions of [sections 6 through 10) by June 30, 1997. 

22 (3) The department and the applicant shall negotiate an apportionment of the applicant's liability 

23 pursuant to [section 17]. The department, as a trier of fact, shall make the final determination of the 

24 applicant's apportioned liability. If the applicant disagrees with the department's determination of the 

25 applicant's proportionate share of liability, the applicant may appeal the department's decision in 

26 accordance with the requirements of [section 6(4)]. 

27 (4) If mere thaR throe applisaRts s.il:lmit vel.iRtary sleaR1o1p plaRs for tho highest prierity sites OR 

28 tho dopartmont ef state laRds' asaRdoRod hard rosk miRo wiority list aRd tho department appro><os mare 

29 than throe 13lans, tho eo13artment shall selost throe j'llaRs to insarj'lerato inte tho j'lilet pragram an a priarit·,• 

30 sasis as eetermiRed sy the date af s1o1smittal ef a ssmploto applisation." 
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Section 24. Section 18, Chapter 584, Laws of 1995, is amended to read: 

2 "Section 18. Claims for and limitations on reimbursement. (1) After completion of the voluntary 

3 cleanup plan approved by the department, the applicant may apply to and must, in accordance with this 

4 section, receive reimbursement from the abandoned mines state special revenue account. Reimbursement 

5 must be subject to the following requirements and limitations: 

6 (a) The applicant shall complete remediation prior to making a claim for reimbursement. 

7 (b) The reimbursement may not exceed 90% of eligible costs up to a maximum of $300,000 per 

8 facility. 

9 (cl The claim for reimbursement may not include legal fees or department costs incurred in the 

10 oversight of the voluntary cleanup plan. 

11 (2) For purposes of this section, "eligible costs" means costs in excess of an applicant's 

12 proportionate share of total costs incurred in the remediation of the site during the 1996-97 biennium and 

13 the 1998-99 biennium. 

14 (3) If costs are reimbursed out of the abandoned mines state special revenue account, nothing in 

15 [sections 14 through 20] prohibits the department from pursuing an action against other potentially liable 

16 parties to recover those costs. 

17 (4) If the abandoned mines state special revenue account does not contain sufficient money to nay 

1 8 received claims for reimbursement, the abandoned mines state special revenue account and the department 

19 are not liable for making any reimbursement at that time. All claims are subject to appropriations to the 

20 abandoned mines state special revenue account." 

21 

22 

23 

24 

25 

26 

Section 25. Section 27, Chapter 584, Laws of 1995, is amended to read: 

"Section 27. Termination. (1) [Sections 4 through 12] terminate January 1, 2001. 

(2) [Sections 14 through ~ 20] terminate June 30, ~ 1999. 

(3) (SECTION 21] TERMINATES JUNE 30, 1997." 

27 NEW SECTION. Section 26. Codification instruction. [Sections~ 11 through~ 22] are intended 

28 to be codified as an integral part of Title 75, chapter 10, part 7, and the provisions of Title 75, chapter 10, 

29 part 7, apply to [sections~ 11 through~ 22]. 

30 
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NEW SECTION. Section 27. Coordination instFYetiens INSTRUCTION. INSTRUCTIONS. ill t+t If 

2 Senate Bill No. 7 and [this act] are both passed and approved, tho aA'londn=10nts ta 1 e ;p 117 in THEN 

3 Senate Bill No. 7, relating ta the allasation af the A'laMI A'lines license ta><, are IS void. 

4 (2) If [this ast] and 11ause Bill ~la. 284 are oath passes ans appraved and Hausa Bill No. 284 does 

5 net contain a sectian sroating and depasiting excess penalty collactians inta an arphan share account, than 

6 (sastian 27 (2)(13) of this ast] is 11 oid. 

7 (31 If [this act] and Hausa Elill Ma. 284 are bath passed and appravad and Hausa Elill No 284 doos 

8 contain the Oei;>OSIT eXCeSS PHIAlTY COlleCTIOMS IM A~I orphan share aosaunt roforonsod in 

9 sullsoction (21 of this sastian, then [sastions 4 thraugh 1 e, 23, 24, and 27(2)(j) of this act) are vaid. 

1 O (2) IF HOUSE BILL NO. 284 AND [THIS ACT] ARE BOTH PASSED AND APPROVED, THEN 

11 [SECTIONS 2 AND 22(1 l AND (2) OF HOUSE BILL NO. 284] ARE VOID. 

12 

13 NEW SECTION. Section 28. Severability. If a part of [sections 2-& 11 through~ 22] are invalid, 

14 all valid parts that are severable from the invalid part remain in effect. If a part of [sections 2-& 11 through 

15 ~ 22] is invalid in one or more of its applications, the part remains in effect in all valid applications that 

16 are severable from the invalid applications. 

17 

18 NEW SECTION. Section 29. Effective dates. ( 1 l Except as provided in subsections 12) and (3), 

19 [this act] is effective July 1, 1997. 

20 (2) [Section -l-7 §. and this section] are effective on passage and approval. 

21 (3) [Section 3] is effective July 1, 1999. 

22 

23 NEW SECTION. Section 30. Termination. [Sections~ ll through~ 22) terminate June 30, 

24 2005. 

25 -END-
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