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4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE WORKERS' COMPENSATION REGULA TORY 

5 FUNCTIONS OF THE DEPARTMENT OF LABOR AND INDUSTRY; PERMITTING AN INSURER ACCESS TO 

6 THE WORKERS' COMPENSATION DATA BASE SYSTEM; ELIMINATING THE REQUIREMENT THAT THE 

7 DEPARTMENT OF LABOR AND INDUSTRY DETERMINE WAGES PAID IN PROPERTYOTHERTHAN MONEY; 

8 REQUIRING THAT THE INDEPENDENT CONTRACTOR EXEMPTION PROCESS BE SELF-FUNDING; 

9 ELIMINATING DEPARTMENT OF LABOR AND INDUSTRY CERTIFICATION OF TRADE GROUPS THAT WISH 

10 TO PURCHASE GROUP INSURANCE; ELIMINATING OBSOLETE REFERENCES TO THE ASSIGNED RISK 

11 POOL; CLARIFYING THE ADMINISTRATION OF THE UNINSURED EMPLOYERS' FUND; INCREASING THE 

12 PENALTY AGAINST UNINSURED EMPLOYERS; ELIMINATING THE UNDERINSURED EMPLOYERS'.FUND; 

13 CLARIFYING THE PROCEDURES RELATING TO COMPROMISE SETTLEMENTS AND LUMP-SUM 

14 CONVERSIONS; CLARIFYING REHABILITATION PLAN AGREEMENTS; ELIMINATING MEDICAL ADVISORY 

15 COMMITTEES; ELIMINATING PLAN NO. 2 DEPOSIT REQUIREMENTS; PROVIDING FOR REFUND OF PLAN 

16 NO. 2 INSURER DEPOSITS AND THE TRANSFER OF SURPLUS FUNDS IN THE UNDERINSURED 

17 EMPLOYERS' FUND TO THE UNINSURED EMPLOYERS' FUND; AMENDING SECTIONS 20-15-403, 

18 33-2-119, 39-71-225, 39-71-303, 39-71-401, 39-71 433, 39-71-503, 39-71-504, 39-71-704, 39-71- 721, 

19 39-71-741, AND 39-71-2314, MCA; REPEALING SECTIONS 39-71-431, 39-71-531, 39-71-532, 

20 39-71-533, 39-71-534, 39-71-1013, 39-71-1109, AND 39-71-2206, MCA; AND PROVIDING AN 

21 EFFECTIVE DA TE." 

22 

23 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA 

24 

25 Section 1. Section 20-15-403, MCA, is amended to read: 

26 "20-15-403. Applications of other school district provisions. (11 When the term "school district" 

27 appears in the following sections outside of Title 20, the term includes community college districts and the 

28 provisions of those sections applicable to school districts apply to community college districts: 2-9-101, 

29 2-9-111, 2-9-316, 2-16-114, 2-16-602, 2-16-614, 2-18-703, 7-3-1101, 7-6-2604, 7-6-2801, 7-7-123, 

30 7-8-2214, 7-8-2216, 7-11-103, 7-12-4106, 7-13-110, 7-13-210, 7-15-4206, 10-1-703, 15-1-101, 
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15-6-204, 15-16-101, 15-16-605, 15-70-301, 17-5-101, 17-5-202, 17-6-103, 17-6-204, 17-6-213, 

2 1 7-7-201 , 1 8-1 -201 , 1 8-2-101 , 1 8-2-1 03, 1 8 2-11 3, 18-2-114, 1 8-2-404, 1 8-2-43 2, 18-5-205, 1 9-1 -1 02, 

3 19-1-811, 22-1-309, 25-1-402, 27-18-406, 33-20-1104, 39-3-104, 39-4-107, 39-31-103, 39-31-304, 

4 39-71-116, 39- 71-117. 39-71-2106, ag 71 2200, 40-6-237, 41-3-1132, 49-3-101, 49-3-102, 53-20-304, 

5 77-3-321, 82-10-201, 82-10-202, 82-10-203, 85-7-2158, and 90-6-208 and Rules 4D(2)(gl and 151c), 

6 M.R.Civ.P., as amended. 

7 (2) When the term "school district" appears in a section outside of Title 20 but the section is not 

8 listed in subsection I 11, the school district provision does not apply to a community college district." 

9 

10 

1 1 

Section 2. Section 33-2-119, MCA, is amended to read: 

"33-2-119. Suspension or revocation for violations and special grounds. 11) The commissioner 

12 may, iA l=lis diseretion, suspend or revoke an insurer's certificate of authority if, after a hearing thereon, he 

13 the commissioner finds that the insurer has: 

14 (a) violated any lawful order of the commissioner or any provision of this code other than those 

15 for which suspension or revocation is mandatory; 

16 (bl roinsured more than 90% of its risks resident, located, or to be performed in Montana, in 

17 another insurer. In considering suspension or revocation, tho commissioner shall consider all relevant 

18 factors, including whether: 

19 (ii after the reinsurance transaction all parties will be in compliance with Montana law; and 

20 (ii) the transaction will substantially reduce protection and service to Montana policyholders-; 

21 (el fa;,lee te aeeei:,t an eq1;itaele apportioAment of assi§nee eovera§e ao F0l;lt:1iree ey ag 71 4;31. 

22 (2) The commissioner shall, after a hearing tl=lereoA, suspend or revoke an insurer's certificate of 

23 authority if he the commissioner finds that the insurer: 

24 la) is in unsound condition or in~.§ condition or using~ methods or practices in tho conduct 

25 of its business as---te that render its further transaction of insurance in Montana injurious or hazardous to 

26 its policyholders or to the public; 

27 (b) has refused to be examined or to produce its accounts, records, and files for examination or 

28 if any of its officers have refused to give information with respect to its affairs, when required by the 

29 commissioner; 

30 (cl has failed to pay any final judgment rendered against it in Montana within 30 days after tho 
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judgment became final; 

2 Id) with such frequency as to indicate its general business practice in Montana, has without iust 

3 cause refused to pay a proper claim arising under its policies, whether the claim is in favor of an insured 

4 or is in favor of a third person with respect to the liability of an insured to the third person, or without Iust 

5 cause compels the insured or claimant to accept less than the amount due rum the claimant or to employ 

6 attorneys or to bring suit against the insurer or insured to secure full payment or settlement of the claims; 

7 (e) is affiliated with and under the same general management or interlocking directorate or 

8 ownership as another insurer Wflieft that transacts direct insurance in Montana without having a certificate 

9 of authority therefer, except as pJJrmitted as to a surplus lines insurer under part 3 of this chapter. 

10 (3) The commissioner may, in his siseretien and without advance notice or a hearing thereen, 

11 immediately suspend the certificate of authority of any insurer as to which proceedings for receivership, 

12 conservatorship, rehabilitation, or other delinquency proceedings have been commenced in any state." 

13 

14 

1 5 

Section 3. Section 39-71-225, MCA, is amended to read: 

"39-71-225. Workers' compensation data base system. (1) The department shall develop a 

16 workers' compensation data base system to generate management information about Montana's workers' 

17 compensation system. The data base system must be used to collect and compile information from insurers, 

18 employers, medical providers, claimants, adjusters, rehabilitation providers, and the legal profession. 

19 ill Data collected must be used to provide~ 

20 @l management information to the legislative and executive branches for the purpose of making 

21 policy and management decisions, including but not limited to: 

22 Mill performance information to enable the state to enact remedial efforts to ensure quality, 

23 control abuse, and enhance cost control; 

24 Mllil information on medical, indemnity, and rehabilitation costs, utilization, and trends; arul 

25 te+J.illl information on litigation and attorney involvement for the purpose of identifying trends, 

26 problem areas, and the costs of legal involvement; and 

27 (b) current and prior claim information to insurers, including insurers authorized to transact 

28 insurance in other states, to determine claims liability and fraud investigation and prosecution. 

29 mm The department is authorized to collect from insurers, employers, medical providers, the legal 

30 profession, and others the information necessary to generate the workers' compensation data base system . 
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~ill The workers' compensation data base system must be designed in accordance with the 

2 following principles: 

3 (a) avoidance of duplication and inconsistency: 

4 (b) reasonable availability of data elements; 

5 (cl value of information collected to be commensurate with the cost of retrieving the collected 

6 information; 

7 (d) uniformity to permit efficiency of collection and to allow interstate comparisons; 

8 le) a workable mechanism to ensure the accuracy of the data collected and to protect the 

9 confidentiality of collected data; 

1 O If) reasonable availability of the data at a fair cost to the user; 

11 lg) a broad application to plan No. 1, plan No. 2, and plan No. 3 insurers; 

12 lh) compatibility with electronic data reporting; 

13 Ii) reporting procedures that can be handled through private data collection systems that adhere 

14 to the provisions of subsections ~~through +atW J.11i!:!J.; 

15 Ii) implementation of reporting requirements that allow reasonable lead time for compliance. 

16 t4J.J.fil la) The de13artFAeAt shall talrn all ste13s neeessary to ha~•e the workers' eoFA13ensatieA data 

1 7 base s•,steFA fully 013eratienal by July 1, 1 99!i. 

18 lb) After the worl1ers' eeFA13eAsation data base systeFA is oi;ierational, the The department shall 

19 publish aA annual a biennial report and FAay 13ublish 11uarterly re13orts on the information compiled. 

20 (6) Users of information obtained from the workers' compensation data base under this section are 

21 liable for damages arising from misuse or unlawful dissemination of data base information." 

22 

23 

24 

Section 4. Section 39-71-303, MCA, is amended to read: 

"39-71-303. Work paid for in property other than money wa11es to be determined b1• 

25 department. Where any When an employer procures any work to be done, payment for which is to be was 

26 made in property other than money or its equivalent and the value of Wffifill the property is speculative or 

27 intangible, the wages of the employees receiving S1ffifi the compensation shall 13e deterFAiAed by the 

28 de13artment in aeeerdanee with must be the ~ wage for the same or similar work in the district or 

29 locality where the same is te 13e work was performed." 

30 
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Section 5. Section 39-71-401, MCA, is amended to read: 

2 "39-71-401. Employments covered and employments exempted. ( 1) Except as provided in 

3 subsection (2), the Workers' Compensation Act applies to all employers, as defined in 39-71-117, and to 

4 all employees, as defined in 39-71-118. An employer who has any employee 1n service under any 

5 appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the 

6 provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers' 

7 Compensation Act is subject to and bound by the compensation plan that has been elected by the 

8 employer. 

9 (2) Unless the employer elects coverage for these employments under this chapter and an insurer 

10 allows an election, the Workers' Compensation Act does not apply to any of the following employments: 

11 (a) household and domestic employment; 

12 (b) casual employment as defined in 39-71-116; 

13 (c) employment of a dependent member of an employer's family for whom an exemption may be 

14 claimed by the employer under the federal Internal Revenue Code; 

15 (d) employment of sole proprietors, working members of a partnership, or working members of a 

16 member-managed limited liability company, except as provided in subsection (3); 

17 (e) employment of a broker or salesmaA salesperson performing under a license issued by the board 

18 of realty regulation; 

19 (f) employment of a direct seller as defined in 26 U.S.C. 3508; 

20 (g) employment for which a rule of liability for inJury, occupational disease, or death is provided 

21 under the laws of the United States; 

22 (h) employment of a person performing services in return for aid or sustenance only, except 

23 employment of a volunteer under 67-2-105; 

24 (i) employment with a railroad engaged in interstate commerce, except that railroad construction 

25 work is included in and subject to the provisions of this chapter; 

26 (j) employment as an official, including a timer, referee, or judge, at a school amateur athletic 

27 event, unless the person is otherwise employed by a school district; 

28 (k) employment of a person performing services as a newspaper carrier or free-lance correspondent 

29 if the person performing the services or a parent or guardian of the person performing the services in the 

30 case of a minor has acknowledged in writing that the person performing the services and the services are 
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not covered. As used in this subsection, "free-lance correspondent" is a person who submits articles or 

2 photographs for publication and is paid by the article or by the photograph. As used in this subsection, 

3 "newspaper carrier": 

4 (ii is a person who provides a newspaper with the service of delivering newspapers singly or in 

5 bundles; but 

6 (ii) does not include an employee of the paper who, incidentally to the employee's main duties, 

7 carries or delivers papers. 

8 (II cosmetologist's services and barber's services as defined in 39-51-20411 I Ill; 

9 (m) a person who is employed by an enrolled tribal member or an association, business, 

1 0 corporation, or other entity that is at least 51 % owned by an enrolled tribal member or members, whose 

11 business is conducted solely within the exterior boundaries of an Indian reservation; 

12 (n) employment of a jockey performing under a license issued by the board of horseracing from the 

13 time the jockey reports to the scale room prior to a race through the time the jockey is weighed out after 

14 a race if the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing, 

15 that the jockey is not covered under the Workers' Compensation Act while performing services as a jockey; 

16 (o) employment of an employer's spouse for whom an exemption based on marital status may be 

17 claimed by the employer under 26 U.S.C. 7703; 

18 Ip) a person who performs services as a petroleum land professional. As used in this subsection, 

19 a "petroleum land professional" is a person who: 

20 (i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

21 negotiating a business agreement for the exploration or development of minerals; 

22 Iii) is paid for services that are directly related to the completion of a contracted specific task rather 

23 than on an hourly wage basis; and 

24 (iii) performs all services as an independent contractor pursuant to a written contract. 

25 (q) an officer of a quasi-public or a private corporation or manager of a manager-managed limited 

26 liability company who qualifies under one or more of the following provisions: 

27 (i) the officer or manager is engaged in the ordinary duties of a worker for the corporation or the 

28 limited liability company and does not receive any pay from the corporation or the limited liability company 

29 for performance of the duties; 

30 (ii) the officer or manager is engaged primarily in household employment for the corporation or the 
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limited liability company; 

2 (iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation 

3 or owns 20% or more of the limited liability company; or 

4 (iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law, 

5 daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the 

6 number of shares of stock in the corporation or who owns 20% or more of the limited liability company. 

7 (3) (a) A sole proprietor, a working member of a partnership, or a working member of a 

8 member-managed limited liability company who represents to the public that the person is an independent 

9 contractor shall elect to be bound personally and individually by the provisions of compensation plan No. 

10 1, 2, or 3 but may apply to the department for an exemption from the Workers' Compensation Act. 

11 lb) The application must be made in accordance with the rules adopted by the department. +fl€fe 

12 is-fie The fee for the ifH-tial application. Any subseijuent applieation and any renewal must be aeoempanied 

13 by a $2e applicatien fee determined by the department in an amount that is sufficient to fully fund the cost 

14 of administering the program. The application fee must be deposited in the administration fund established 

15 in 39-71-201 to offset tRe eosts of adr sterin!:J the profjram. 

16 le) When an application is approved by the department, it is conclusive as to the status of an 

17 independent contractor and precludes the applicant from obtaining benefits under this chapter. 

18 (d) The exemption, if approved, remains in effect for 1 year following the date of the department's 

19 approval. To maintain the independent contractor status, an independent contractor shall annually submit 

20 a renewal application. A renewal application must be submitted for all independent contractor exemptions 

21 approved as of July 1, 1995, or thereafter. The renewal application and the $25 renewal application fee 

22 must be received by the department at least 30 days prior to the anniversary date of the previously 

23 approved exemption. 

24 le) A person who makes a false statement or misrepresentation concerning that person's status 

25 as an exempt independent contractor is subject to a civil penalty of $1,000. The department may impose 

26 the penalty for each false statement or misrepresentation. The penalty must be paid to the uninsured 

27 employers' fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section. 

28 If) If the department denies the application for exemption, the applicant may contest the denial by 

29 petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An 

30 applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with 
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the procedure established in 39-51 -2403 and 39-51-2404. 

2 (4) la) A corporation or a manager-managed limited liability company shall provide coverage for its 

3 employees under the provisions of compensation plan No. 1, 2, or 3. A quasi-public corporation, a private 

4 corporation, or a manager-managed limited liability company may elect coverage for its corporate officers 

5 or managers, who are otherwise exempt under subsection (2), by giving a written notice in the following 

6 manner: 

7 (i) if the employer has elected to be bound by the provisions of compensation plan No. 1, by 

8 delivering the notice to the board of directors of the corporation or to the management organization of the 

9 manager-managed limited liability company; or 

1 O (ii) if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by 

11 delivering the notice to the board of directors of the corporation or to the management organization of the 

12 manager-managed limited liability company and to the insurer. 

13 lb) If the employer changes plans or insurers, the employer's previous election is not effective and 

14 the employer shall again serve notice to its insurer and to its board of directors or the management 

15 organization of the manager-managed limited liability company if the employer elects to be bound. 

16 15) The appointment or election of an employee as an officer of a corporation, a partner in a 

17 partnership, or a member in or a manager of a limited liability company for the purpose of exempting the 

18 employee from coverage under this chapter does not entitle the officer, partner, member, or manager to 

19 exemption from coverage. 

20 (6) Each employer shall post a sign in the workplace at the locations where notices to employees 

21 are normally posted, informing employees about the employer's current provision of workers' compensation 

22 insurance. A workplace is any location where an employee performs any work-related act in the course of 

23 employment, regardless of whether the location is temporary or permanent, and includes the place of 

24 business or property of a third person while the employer has access to or control over the place of 

25 business or property for the purpose of carrying on the employer's usual trade, business, or occupation. 

26 The sign must be provided by the department, distnbuted through insurers or directly by the department, 

27 and posted by employers in accordance with rules adopted by the department. An employer who purposely 

28 or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation." 

29 

30 Section 6, Section 39-71-433, MCA, is amended to read: 
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"39-71-433. Group purchase of workers' compensation insurance. (1) On rooeiving approval ot 

2 tho department, w,·o Two or more business entities may join together to form a group to purchase individual 

3 workers' compensation insurance policies covering each member of the group. 

4 12) To be eligible to join a now group that is forming, the department shall determine that a 

5 business entity is engaged in a business 13ursuit that is the same as or similar to the business 13ursuiM of 

6 the other entities partiei13ating in the group. 

7 1<11 The department shall establish a eertifieation program for groups organized under this seotion 

8 and shall issue to eligible business entities oertificates of a13proval that authorize formation and maintena,100 

9 of a group. 

10 (4) The department l:Jv rule shall aE:lo13t forms,. criteria, and woeedures tor the issuance of 

11 certificates of approval to groups unelor this section. 

12 16) /\ group eertified under this seetion mav add adelitional members without apwo11al from the 

13 departmont if tho adE:litional members moot the s13ecifie criteria identified in Hie original a1313lication and an•, 

14 modifioations to the eritoria, as appro•,od b•; the departFHont. 

15 Mill A group certified formed under this section may purchase individual workers' compensation 

16 insurance policies covering each member of the group from any insurer authorized to write workers' 

17 compensation insurance in this state, except that the state fund, as defined in 39-71-2312, has the right 

18 to refuse coverage of a group and its plan of operation but €-aflflet may not refuse coverage to an individual 

19 employer. Under an individual policy, the group is entitled to a premium or volume discount that would be 

20 applicable to a policy of the combined premium amount of the individual policies. 

21 RH;n A group shall apportion any discount or policyholder dividend received on workers' 

22 compensation insurance coverage among the members of the group according to a formula adopted in the 

23 plan of operation for the group. 

24 fm.l.1l. A group shall adopt a plan of operation that must include the composition and selection of 

25 a governing board, the methods for administering the group, the eligibility requirements to join the group, 

26 and guidelines for the workers' compensation insurance coverage obtained by the group, including the 

27 payment of premiums, the distribution of discounts, and the method for providing risk management. A 

28 group shall me a eopy of its 13lan of operation with the de13artll'lent." 

29 

30 Section 7. Section 39-71-503, MCA, is amended to read: 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2 

13 

14 

1 5 

"39-71-503. Administration of fund -- appropriation. ( 11 The department shall administer the fund 

and shall pay from it all expenses of a,":ninistering the fund, all loss adjustment expenses for claims of 

injured employees of uninsured employers, and all proper benefits to injured employees of uninsured 

employers. 

(21 Surpluses and reserves may not be kept for the fund. The department shall make payments that 

it considers appropriate as funds become available from time to time. The payment of weekly disability 

benefits takes preferenee precedence over the payment of medical benefits. Lump-sum payments of future 

projected benefits, including impairment awards, may not be made from the fund. The board of investments 

shall invest the money of the fund, and the investment income must be deposited in the fund. The eest ef 

administration of the funs must se paid out of the money in tho funs. 

(3) The amounts necessary for the payment of benefits from this fund are statutorily appropriated, 

as provided in 17-7-502, from this fund." 

Section 8. Section 39-71-504, MCA, is amended to read: 

"39-71-504. Funding of fund -- option for agreement between department and injured employee. 

16 The fund is funded in the following manner: 

17 I 1) ifil The department may require that the uninsured employer pay to the fund a penalty of either 

18 up to dettele treble the premium amount the employer would have paid on the payroll of the employer's 

19 workers in this state if the employer had been enrolled with compensation plan No. 3 for the period of time 

20 that the employer was uninsured or -$-200 $10,000. whichever is greater. IA seterminiA!'! the premium 

21 amount for tho ealeulation of tho penalty unser this susseetion, the separtment shall mal1e an assessment 

22 on how mueh premium would have seen pais on Hrn employer's past;, year payroll for perioss 1,ithin the 

23 :3 yoars v,•hen the employer was uninsured. 

24 Q+J..Ql The fund shall roeeive collect from an uninsured employer an amount equal to all benefits 

25 paid or to be paid from the fund to an injured employee of the uninsured employer. 

26 1:3) The separtment ma•, setermine that the $1,000 assessments that are ehar§es against an 

27 insurer in eaeh ease of an insustrial death under :39 71 90211) must se pais to the uninsures employers' 

28 funs rather than the sussee1uent injury funs. 

29 f4l.W The department may enter into an agreement with the injured employee or the employee's 

30 beneficiar'1es to assign to the employee or the beneficiaries all or part of the fundn reeei•;ed collected by the 
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department from the uninsured employer pursuant to subsection~ .lll.iQJ.." 

2 

3 Section 9. Section 39- 71 -704, MCA, is amended to read: 

LC0746.01 

4 "39-71-704. Payment of medical, hospital, and related services -- fee schedules and hospital rates 

5 -- fee limitation. I 1) In addition to the compensation provided under this chapter and as an additional benefit 

6 separate and apart from compensation benefits actually provided, the following must be furnished: 

7 la) After the happening of a compensable injury and subject to other provisions of this chapter, the 

8 insurer shall furnish reasonable primary medical services for conditions resulting from the injury for those 

9 periods as the nature of the injury or the process of recovery requires. 

1 O lb) The insurer shall furnish secondary medical services only upon a clear demonstration of 

11 cost-effectiveness of the services in returning the injured worker to actual employment. 

12 lc) The insurer shall replace or repair prescription eyeglasses, prescription contact ·lenses, 

13 prescription hearing aids, and dentures that are damaged or lost as a result of an injury, as defined in 

14 39-71-119, arising out of and in the course of employment. 

15 {d) The insurer shall reimburse a worker for reasonable travel expenses incurred in travel to a 

16 medical provider for treatment of an injury only if the travel is incurred at the request of the insurer. 

17 Reimbursement must be at the rates allowed for reimbursement of travel by state employees. 

18 {e) Except for the repair or replacement of a prosthesis furnished as a result of an industrial injury, 

19 the benefits provided for in this section terminate when they are not used for a period of 60 consecutive 

20 months. 

21 If) Notwithstanding subsection 11 ){a), the insurer may not be required to furnish, after the worker 

22 has achieved medical stability, palliative or maintenance care except: 

23 Ii) when provided to a worker who has been determined to be permanently totally disabled and for 

24 whom it is medically necessary to monitor administration of prescription medication to maintain the worker 

25 in a medically stationary condition; or 

26 Iii) when necessary to monitor the status of a prosthetic device. 

27 {g) If the worker's treating physician believes that palliative or maintenance care that would 

28 otherwise not be compensable under subsection { 1) If) is appropriate to enable the worker to continue 

29 current employment or that there is a clear probability of returning the worker to employment, the treating 

30 physician shall first request approval from the insurer for the treatment. If approval is not granted, the 
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treating physician may request approval from the department for the treatment. The department shall 

2 appoint a panel of physicians, including at least one treating physician from the area of specialty in which 

3 the injured worker is being treated, pursuant to rules that the department may adopt, to review the 

4 proposed treatment and determine its appropriateness. 

5 (h) Notwithstanding any other provisions of this chapter, the department, by rule and upon the 

6 advice of the professional licensing boards of practitioners affected by the rule, may exclude from 

7 compensability any medical treatment that the department finds to be unscientific, unproved, outmoded, 

8 or experimental. 

9 (2) The department shall annually establish a schedule of fees for medical nonhospital services 

10 necessary for the treatment of injured workers. Charges submitted by providers must be the usual and 

11 customary charges for nonworkers' compensation patients. The department may require insurers to submit 

12 information to be used in establishing the schedule. The department shall establish utilization and troatment 

13 standards for all mediea'. serviees provieed for uneer this ehapter in eonsultation with the staneing medioal 

14 advisory eommitteos pro'o'idee fer in 39 71 1109. 

15 (3) The department shall establish rates for hospital services necessary for the treatment of injured 

16 workers. Beginning January 1, 1995, the rates may be based on per diem or diagnostic-related groups. The 

17 rates established by the department pursuant to this subsection may not be less than medicaid 

18 reimbursement rates. Approved rates must be in effect for a period of 12 months from the date of approval. 

19 The department may coordinate this ratesetting function with other public agencies that have similar 

20 responsibilities. For services available in Montana, insurers are not required to pay facilities located outside 

21 Montana rates that are greater than those allowed for services delivered in Montana. 

22 14) The percentage increase in medical costs payable under this chapter may not exceed the annual 

23 percentage increase in the state's average weekly wage as defined in 39-71-116. 

24 15) Payment pursuant to reimbursement agreements between managed care organizations or 

25 preferred provider organizations and insurers is not bound by the provisions of this section. 

26 (6) Disputes between an insurer and a medical service provider regarding the amount of a fee for 

27 medical services must be resolved by a hearing before the department upon written application of a party 

28 to the dispute. 

29 (7) (a) After the initial visit, the worker is responsible for 20%, but not to exceed $10, of the cost 

30 of each subsequent visit to a medical service provider for treatment relating to a compensable injury or 
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occupational disease, unless the visit is to a medical service provider in a managed care organization as 

2 requested by the insurer or Is a visit to a preferred provider as requested by the insurer. 

3 lb) After the initial visit, the worker is responsible for $25 of the cost of each subsequent visit to 

4 a hospital emergency department for treatment relating to a compensable injury or occupational disease. 

5 (c) "Visit", as used in subsections (7)(a) and (7)(b), means each time the worker obtains services 

6 relating to a compensable injury or occupational disease from: 

7 Ii) a treating physician; 

8 (ii) a physical therapist; 

9 (iii) a psychologist; or 

1 O (iv) hospital outpatient services available in a nonhospital setting. 

11 Id) A worker is not responsible tor the cost of a subsequent visit pursuant to subsection (7)(a) if 

12 the visit is an examination requested by an insurer pursuant to 39-71-605." 

13 

14 Section 10. Section 39-71-721, MCA, is amended to read: 

15 "39-71-721. Compensation for injury causing death -- limitation. I 1) (al If an injured employee dies 

16 and the injury was the proximate cause of the death, the beneficiary of the deceased is entitled to the same 

17 compensation as though the death occurred immediately following the injury. A beneficiary's eligibility for 

18 benefits commences after the date ot death, and the benefit level is established as set forth in subsection 

19 12). 

20 (bl The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a 

21 worker prior to death but not yet recouped. The insurer shall recover the payments from the beneficiary's 

22 biweekly payments as provided in 39-71-741f&}Qi. 

23 121 To beneficiaries as defined in 39-71-116( 5 I (al through ( 5 )(di, weekly compensation benefits 

24 for an inJury causing death are 66 2/3% ot the decedent's wages. The maximum weekly compensation 

25 benefit may not exceed the state's average weekly wage at the time of injury. The minimum weekly 

26 compensation benefit is 50% of the state's average weekly wage, but in no event may it exceed the 

27 decedent's actual wages at the time of death. 

28 (31 To beneficiaries as defined in 39-71-116(5)(e) and 15)(!), weekly benefits must be paid to the 

29 extent of the dependency at the time ot the injury, subject to a maximum of 66 2/3% of the decedent's 

30 wages. The maximum weekly compensation may not exceed the state's average weekly wage at the time 
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of injury. 

2 141 If the decedent leaves no beneficiary, a lump-sum payment of $3,000 must be paid to the 

3 decedent's surviving parent or parents. 

4 15) If any beneficiary of a deceased employee dies, the right of the beneficiary to compensation 

5 under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks subsequent 

6 to the date of the deceased employee's death or until the spouse's remarriage, whichever occurs first. After 

7 benefit payments cease to a surviving spouse, death benefits must be paid to beneficiaries, if any, as 

8 defined in 39-71-l 16I5)(bl through (5Hd). 

9 161 In all cases, benefits must be paid to beneficiaries. 

10 (7) Benefits paid under this section may not be adjusted for cost of living as provided in 

11 39-71-702." 

12 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 11. Section 39-71-741 , MCA, is amended to read: 

"39-71-741. Compromise settlements and lump-sum payments. (1) By written agreement filed 

with the department, benefits under this chapter may be converted in whole or in part into a lump sum. 

An agreement is subject to department approval. If the department fails to approve the agreement in 

writing within 14 days of the filing with the department, the agreement is approved. The department shall 

directly notify a claimant of a department order approving or disapproving a claimant's compromise or 

lump-sum payment. Upon approval, the agreement constitutes a compromise and release settlement and 

may not be reopened by the department. The department may approve an agreement to convert the 

following benefits to a lump sum only under the following conditions: 

la) 8eAefits uAser this ohaptor rna•t be eoA~·erted iA whale or iA part ta a lurnp sum: 

fi+ all benefits if a claimant and an insurer dispute the initial compensability of an injury;- and 

(ii) if the olairnaAt aAd iAsurer a§roo te a settlemeAt. 

(b) The a§reerneAt is subjeot to departmeAt apprn·,al. Tho department may disapprnve aA 

agreorneAt uAder this soetien oAl'J' if there is not a there is a reasonable dispute over compensability~~ 

lo) Upon approval, tho a§reernont eoAstitutes a eornprornise aAd release settlement aml may not 

be reopoAed by the ao13artrnent. 

R+-f-aHhJ. Permanent permanent partial disability benefits may ee eoAvorteEI in whole or in part to 

a lump sum 13a~ mont if: 
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fit Lf an insurer has accepted initial liability for an injury~ 

2 Iii) the elaimant ana the insurer a§ree ta a lump sum eenversien. 

3 W The total of any permanent partial lump-sum conversion in part that is awarded to a claimant 

4 prior to the claimant's final award may not exceed the anticipated award under 39-71-703. 

5 (cl An a§reement is subject to aepartment approval. The department may disapprove an agreement 

6 under this subsection ( 1 )(b) only if the department determines that the lump-sum conversion amount is 

7 inadequate. If disappreved, the EleJ;Jartment shall set forth in detail the reasons for disaJ:Jproval. 

8 (Ell UJ;Jon aJ:JJ;JFOYal, a eompromise ana release settlement may not bo reeJ;Jenea El',' the deJ;Jartment. 

9 ffi.l.Ql Permanent permanent total disability benefits may ee eonverted in whele or in part to a lump 

10 sum. The if the total of all lump-sum conversions in part that are awarde<J to a claimant ffh3-Y do not exceed 

11 $20,000. A eon¥ersion may be FRaEle enly upen the writtcm aJ;J13lioation of the injured werker with the 

12 eoneurreneo ef the insurer. AJ;Jproval of the lump suFR J;Jayment rests in the diseretion of the department. 

13 The approval or award of a lump-sum permanent total disability payment in whole or in part by the 

14 department or court must be the exception. It may be given only if the worker has demonstrated financial 

15 need that: 

16 Will relates to: 

1 7 fil-iAl. the necessities of life; 

18 Wifil an accumulation of debt incurred prior to the injury; or 

19 {-ijij-K]_ a self-employment venture that is considered feasible under criteria set forth by the 

20 department; or 

21 Wilil arises subsequent to the date of injury or arises because of reduced income as a result of 

22 the injury. 

23 +4+ill Any lump-sum conversion of benefits under this section must be converted to present value 

24 using the rate prescribed under subsection~ .QliQJ.. 

25 W.Ll.l (a) An insurer may recoup any lump-sum payment amortized at the rate established by the 

26 department, prorated biweekly over the projected duration of the compensation period. 

27 (bl The rate adopted by the department must be based on the average rate for United States 

28 10-year treasury bills in the previous calendar year. 

29 (cl If the projected compensation period is the claimant's lifetime, the life expectancy must be 

30 determined by using the most recent table of life expectancy as published by the United States national 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

center for health statistics. 

(6) S1c1i3jeet te the ether provisions of this seetion, the dop □ rtR'!ent shall approve OF deny in writing 

eoR'lpFOR'lise settleR'!ents and l1c1R'lp Slc!R'I payR'!ents agreed to i3y worl1ers and inswers. The depaFtR'lont shall 

diFeetly notify a elaiR'lant of a departR'!ent order appFo•;ing OF den·,•ing a elaiR'lant's eoR'!pFoR'lise er l1c1R'lp s1c1m 

payR'lent. 

ffiJ.11 A dispute between a claimant and an insurer regarding the conversion of biweekly payments 

into a lump-sum is considered a dispute, for which a mediator and the workers' compensation court have 

jurisdiction to make a determination. If an insurer and a claimant agree to a compromise and release 

settlement or a lump-sum payment but the department disapproves the agreement, the parties may request 

the workers' compensation court to review the department's decision." 

Section 12. Section 39-71-2314, MCA, is amended to read: 

"39-71-2314. State fund assigned risk plan subject to laws applying to state agencies. t++-# 

14 an assigned risk plan is estal3Iished and adR'linistered p1c1rs1c1ant to 39 71 4 31, the state f1c1nd is s1c1i3jeet to 

15 the preR'li1c1R'l tall liability tor ins1c1rers as pro\·ided in 33 2 7Q6 eased on earned premi1c1R'l and paid on re\·en1c1e 

16 from the pFevio1c1s fiseal year. 

17 f-2-} The state fund is subject to laws that generally apply to state agencies, including but not limited 

18 to Title 2, chapters 2, 3, 4 (only as provided in 39-71-2316), and 6, and Title 5, chapter 1 3. The state fund 

19 is not exempt from a law that applies to state agencies unless that law specifically exempts the state fund 

20 by name and clearly states that it is exempt from that law." 

21 

22 NEW SECTION. Section 13. Transfer of deposits and surplus funds. (1) All deposits held in trust 

23 by the department of labor and industry pursuant to 39-71-2206 must be returned to the insurer who made 

24 the deposit on or before December 31, 1997. 

25 (2) Any surplus funds remaining in the underinsured employers' fund on [the effective date of this 

26 act] must be deposited in the uninsured employers' fund provided for in 39-71-502. 

27 

28 NEW SECTION. Section 14. Repealer. Sections 39-71-431, 39-71-531, 39-71-532, 39-71-533, 

29 39-71-534, 39-71-1013, 39-71-1109, and 39-71-2206, MCA, are repealed. 

30 
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NEW SECTION. Section 15. Severability. If a part of [this act] is invalid, all valid parts that are 

2 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

3 applications, the part remains in effect in all valid applications that are severable from the invalid 

4 applications. 

5 

6 

7 

NEW SECTION. Section 16. Effective date. [This act] is effective July 1, 1997. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0349, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act revising workers' compensation regulatory functions of the Department of Labor and 
Industry; permitting an insurer access tc the workers' compensation database system; 
eliminating the requirement that the Department of Labor and Industry determine wages paid 
in property other than money; requiring that the independent contractor exemption process 
be self-funding; eliminating the Department of Labor and Industry certification of trade 
groups that wish to purchase group insurance; eliminating obsclete references to the 
assigned risk poo.:.; clarifying the administration of the uninsured employers' fund; 
increasing the penalty against uninsured employers; eliminating the underinsured 
employer's fund; clarifying the procedures relating to compromise settlements and lump-sum 
conversions; clarifying rehabilitation plan agreements; eliminating medical advisory 
committees; eliminating plan 2 deposit requirements; providing for refund of plan 2 
insurer deposits and the transfer of surplus funds in the underinsured employers' fund to 
the uninsured employers' fund. 

ASSUMPTIONS: 
State Fund: 

The workers' compensation database system at the Department of Labor and Industry 
(DLI) would enable insurers to receive current and prior years claim information on 
a claimant. This would assist the insurer in determining compensability and assist 
with the detection and prevention of fraud. This information would be provided to 
insurers, including those licensed to transact insurance in other states. There is a 
potential fiscal impact to the State Fund to access this information electronically. 
The access costs are currently unknown. 

2. The proposed legislation changes the reporting on.the information compiled from 
annual to biennial, which would have no fiscal impact to the State Fund. 

3. There is potential for fiscal impact if the information obtained from the workers' 
compensation database system is misused. The State Fund would not misuse or 
unlawfully disseminate database information. Therefore, no fiscal impact to the 
State Fund. 

4. The DLI would no longer be required, under 39-71-303, MCA, to determine wages 
equivalence in property. All disputes regarding wage equivalence would be directed 
to dispute resolution as provided for under the Workers' Compensation Act. 

S. The tee for Workers' Compensation Act exemptions applied for through the DLI wcc1ld 
no longer be established statutorily at $25. The fee for applic~tion and renewal 
would be determined by the DLI. The fee would be established at a level sufficient 
to fully fund the cost of administering the program. Insurers would not be charged, 
through the administrative assessment, to pay for costs associated with exempting 
independent contractors which are not covered by the application fees. This would 
not have a fiscal impact on the State Fund. In fiscal 1997 the State Fund was not 
charged under the administrative assessment for costs associated with the 
exemptions. In fiscal la9E the State Fund was assessed $64,850 for this purpose. 

6. Under the proposed legislation the DLI would no longer certify groups. The fiscal 
1997 adm:;.nistrative assessment charged the State Fund $1,193 for this purpose. 

7 ~he State Fund maintains the right to refuse coverage of a group but may not refuse 
coverage to an individual employer. 

E. There would be no fiscal impact to the State Fund as a result of the changes to the 
uninsured employers language in Section 8 of the proposed legislation. The State 
Fund was not assessed for this in fiscal 1997 but was assessed $4,,149 for this 
purpose in fiscal 1996. 

~~ c~ 2-Jg,cr? 
DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

(Continued) 
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Fiscal Note Request, SB0349, as introduced 
Pa9e 2 
(cont~nued) 

9. The proposed legislation eliminates the medical advisory committee which assists the 
DLI in determinin9 standards for medical services providers. The State Fund was 
charged $59,981 in the fiscal 1997 administrat.ive assessment for medical regulation. 
The cost associated with the committee and establishing the standards are potential 
future savings; however, the fiscal impact is unknown. 

10. Under the proposed le9islation the DLI would have 14 days to disapprove compromise 
settlements and lump-sum settlements. If the DLI does not disapprove the compromise 
settlement or lump-sum settlement within 14 days the compromise settlement ot lump-· 
sum settlement is considered approved. There is potential for savings to State Fund 
benefit payments; however, the fiscal impact is unknown. 

Department of Labor and Industry: 
11. SB 349 changes the penalties that the Department of Labor and Industry may assess 

for uninsured employers' fund (UEF). 
12. Additional staff time would be required to educate the public on the changes. 

Pamphlets and other forms of public information would be re-written to explain the 
changes. 2,500 copies of the pamphlets would be required for current level 
uninsured employers (2,500 x .035/pamphlet = $88), plus postage and handling costs 
(2,500 x $0.45 = $1,125). In addition 15,000 pamphlets would be printed for use in 
Small Business Clinics and to respond to public requests (15,000 x .035/pamphlet = 
$525). ($88 + $1,125 + $525 = $1,738). 

13. Repeal of 39-71-2206, 39-71-433 and 39-71-704, MCA, eliminates a C.80 grade 14 FTE 
($25,550 in fiscal 1998), and a 1. 00 FTE ($31,947 in fiscal 1999). Per diem 
reduction of $1,200 in each year and operating costs reduction of $11,072 in fisca: 
1998 and $18,524 in fiscal 1999. 

14. The proposed legislation enables the Independent Contractor (IC) program to charge 
an amount sufficient to fully fund the cost to administer the program. 

15. The full impact of the scope of the amendments to Section 3 (pa9e 3, lines 27-28) is 
,rnclear. DLI interpretation is that the department would require the ability tc 
contract for programming and database maintenance and a server expansion for a dial-
in data access option. One contracted programmer would be needed for five months 
(867 hours) at $43.87 per hour for front-end programming ($38,035), and a second 
contracted pro9rammer would be needed for five months at $64.78 per hour for back
end programming ($56,164). Contracted services for ongoing maintenance would cost 
$16,843 fer the balance of fiscal 1998 1260 hours x $64.78 per hour) and $33,686 in 
fiscal 1999 and thereafter. An additional file server would be needed at a cost of 
$100,000, and a 0.25 FTE network administrator to keep the new server available for 
data searches by insurers, at a cost of $8,694 for salary and benefits, and $2,945 
for operating expenses. 

FISCAL IMPACT: 
State Fund: 
There is potential for savings to the State Fund as a result of the proposed legislation; 
however, the fiscal impact canno-:: be determined. 

Department of Labor and Industry: 

Excend11:.u~es: 
?TE 
Fersor1al Services 
Per diem 
Operating Expenses 
Eq·"11pment 

-:"otal 

Funding: 
U:':F I 06055 I 
WC 102455) 

T:ital 

Revenues: 
WC 102455) 

FY98 
D1fference 

(0.55) 
116,856) 

I l, 200 I 
104,653 
_QQ,000 
l8E, 597 

1,474 
185,123 
186,597 

218,545 

(Continued) 

FY99 
Difference 

1~.751 
(23,253) 

I l, 200 ! 
18,107 

0 
r_ 6,346) 

0 
16, 346] 
(6,346) 

10,497 
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Page 3 
(continued) 

TECHNICAL NOTES: 
SB 41 impacts the under-insured employers as does this prop,:,sed legislation. 

2. Section 513) (b) requires the DLI to set the fees at the amosmt sufficient to fu"._ly 
fund the costs of administering the program. However, Sect.ion 5 (3) (d) sets the 
renewai application rate at $25. 

3. Imposing a 14-day time limit on the settlement process ( section 11 I 1 I ) ignores corrffn,:n 
proble~s in mailing and other processing. 
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SENATE BILL NO. 349 

INTRODUCED BY KEATING, SIMON 

SB0349.02 

APPROVED BY COM ON LABOR 
& EMPLOYMENT RELATIONS 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE WORKERS' COMPENSATION REGULATORY 

5 FUNCTIONS OF THE DEPARTMENT OF LABOR AND INDUSTRY; PERMITTING AN INSURER ACCESS TO 

6 THE WORKERS' COMPENSATION DATA BASE SYSTEM; ELIMINATING THE REQUIREMENT THAT THE 

7 DEPARTMENT OF LABOR AND INDUSTRY DETERMINE WAGES PAID IN PROPERTY OTHER THAN MONEY; 

8 REQUIRIPIG TI-IAT Tl-IE INDEPEPIDEPH cmHRAGTOR EXEMPTION PROCESS BE SELF FUNDING; 

9 ELIMINATING DEPARTMENT OF LABOR AND INDUSTRY CERTIFICATION OF TRADE GROUPS THAT WISH 

10 TO PURCHASE GROUP INSURANCE; ELIMINATING OBSOLETE REFERENCES TO THE ASSIGNED RISK 

11 POOL; CLARIFYING THE ADMINISTRATION OF THE UNINSURED EMPLOYERS' FUND; INCREASING Tl=!E 

12 PEPI.O,LTY AGAINST UPIIPISURED EMPLOYERS; ELIMINATING THE UNDERINSURED EMPLOYERS' FUND; 

13 CLARIFYING THE PROCEDURES RELATING TO COMPROMISE SETTLEMENTS AND LUMP-SUM 

14 CONVERSIONS; CLARIFYING REHABILITATION PLAN AGREEMENTS; ELIMINATING MEDICAL ADVISORY 

15 COMMITTEES; ELIMINATING PLAN NO. 2 DEPOSIT REQUIREMENTS; PROVIDING FOR REFUND OF PLAN 

16 NO. 2 INSURER DEPOSITS AND THE TRANSFER OF SURPLUS FUNDS IN THE UNDERINSURED 

17 EMPLOYERS' FUND TO THE UNINSURED EMPLOYERS' FUND; PROVIDING THAT AN INDEPENDENT 

18 CONTRACTOR EXEMPTION REMAINS IN EFFECT FOR 3 YEARS; AMENDING SECTIONS 20-15-403, 

19 33-2-119, 39-71-225, 39-71-303, 39-71-401, 39-71-433, 39 71-503, 39-71-504, 39-71-704, 39-71-721. 

20 39-71-741, AND 39-71-2314, MCA; REPEALING SECTIONS 39-71-431, 39-71-531, 39-71532, 

21 39-71-533, 39-71-534, 39-71-1013, 39-71-1109, AND 39-71-2206, MCA; AND PROVIDING AN 

22 EFFECTIVE DATE." 

23 

24 BE IT ENACTED BY THE LEGISLATURE OF THE STA TE OF MONTANA: 

25 

26 Section 1. Section 20-15-403, MCA, is amended to read: 

27 "20-15-403. Applications of other school district provisions. 11) When the term "school district" 

28 appears in the following sections outside of Title 20, the term includes community college districts and the 

29 provisions of those sections applicable to school districts apply to community college districts: 2-9-101, 

30 2-9-111, 2-9-316, 2-16-114, 2-16-602, 2-16-614, 2-18-703, 7-3-1101, 7-6-2604, 7-6-2801, 7-7-123, 

,:Legislative 
\Services 
"-Ef vision 

. 1 - SB 349 

SECOND READING 



55th Legislature SB0349.02 

7-8-2214, 7-8-2216, 7-11-103, 7-12-4106, 7-13-110, 7-13210, 715-4206, 10-1-703, 15-1-101, 

2 15-6-,:04, 15-16-101, 15-16-605, 15-70-301, 17-5-'!01, 17-5-202, 17-6-103, 17-6-204, 17-6213, 

3 1 7-7-201 , 1 8-1 -201 , 1 8-2-1 0 l, 1 8-2-103, 1 8-2- 11 3, 1 8-2-11 4, 1 8-2-4G4, 1 8-2-432, 1 8 5-205, 1 9-1 -1 02, 

4 19-1-811, 22-1-309, 25-1-402, 27-18-406, 33-20-1104, 39-3-104, 39-4-107, 39-31-103, 39-31-304, 

5 39-71-116,39-71-117,39-71-2106,a9 71 22oe,40-6-237,41-3-1132,49-3-101,49-3-102,53 20-304, 

6 77-3-321, 82-10-201, 82-10-202, 82-10-203, 85-7-2158, and 90-6-208 and Rules 4D121 lg) and 151c), 

7 M.R.Civ.P., as amended. 

8 12) When the term "school district" appears in a section outside of Title 20 but the section is not 

9 listed in subsection I 11, the school district provision does not apply to a community college wstrict." 

10 

11 Section 2. Section 33-2-119, MCA, is amended to read: 

12 "33-2-119. Suspension or revocation for violations and special grounds. 111 The commissioner 

13 may, in his discretion, suspend or revoke an insurer's certificate of authority if, after a hearing thereon, i=le 

14 the commissioner finds that the insurer has: 

15 (a) violated any lawful order of the commissioner or any provision of this code other than those 

16 for which suspension or revocation is mandatory; 

17 (bl reinsured more than 90% of its risks resident, located, or to be performed in Montana, in 

18 another insurer. In considering suspension or revocation, the commissioner shall consider all relevant 

19 factors, including whether: 

20 (ii after the reinsurance transaction all parties will be in compliance with Montana law; and 

21 (ii) the transaction will substantially reduce protection and Sbrvice to Montana policyholders;-

22 ic) failed to aecef)t an equital=lle af)f)OrtionA1ent of assigned eo\'erage as required l=ly :39 71 4:31. 

23 (2) The commissioner shall, after a hearing thereon, suspend or revoke an insurer's certificate of 

24 authority if oo the commissioner finds that the insurer: 

25 (a) is in unsound condition or in SlffiR 2 condition or using SlffiR methods or practices in the conduct 

26 of its business as--ro that render its further transaction of insurance in Montana injurious or hazardous to 

27 its policyholders or to the public; 

28 (bl has refused to be examined or to produce its accounts, records, and files for examination or 

29 if any of its officers have refused to give information with respect to its affairs, when required by the 

30 commissioner; 
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1 (Cl has failed to pay any final judgment rendered against it in Montana within 30 days after the 

2 Judgment became final; 

3 (d) with such frequency as to indicate its general business practice in Montana, has without Iust 

4 cause refused to pay a proper claim arising under its policies, whether the claim is in favor of an insured 

5 or is in favor of a third person with respect to the liability of an insured to the third person, or without Iust 

6 cause compels the insured or claimant to accept less than the amount due Bim the claimant or to employ 

7 attorneys or to bring suit against the insurer or insured to secure full payment or settlement of the claims; 

8 (el is affiliated with and under the same general management or interlocking directorate or 

9 ownership as another insurer WfHBfl that transacts direct insurance in Montana without having a certificate 

10 of authority ti'leroior, except as permitted as to a surplus lines insurer under part 3 of this chapter. 

11 (3) The commissioner may, iR his discretion and without advance notice or a hearing ttciereon, 

12 immediately suspend the certificate of authority of any insurer as to which proceedings for receivership, 

13 conservatorship, rehabilitation, or other delinquency proceedings have been commenced in any state." 

14 

Section 3. Section 39-71-225, MCA, is amended to read: 15 

16 "39-71-225. Workers' compensation data base system. ( 1) The department shall develop a 

17 workers' compensation data base system to generate management information about Montana's workers' 

18 compensation system. The data base system must be used to collect and compile information from insurers, 

19 employers, medical providers, claimants, adjusters, rehabilitation providers, and the legal profession. 

20 @ Data collected must be used to provide~ 

21 @l management information to the legislative and executive branches for the purpose of making 

22 policy and management decisions, including but not limited to: 

23 Will performance information to enable the state to enact remedial efforts to ensure quality, 

24 control abuse, and enhance cost control; 

25 AA@ information on medical, indemnity, and rehabilitation costs, utilization, and trends; aREi 

26 fB+lliil. information on litigation and attorney involvement for the purpose of identifying trends, 

27 problem areas, and the costs of legal involvement; and 

28 (bl current and prior claim information to insurers, including insurers authorized to transact 

29 insurance in other states, to determine claims l1ab1l1ty and fraud investigation and prosecution. IN 

30 ENSURING THAT THE RIGHT OF INDIVIDUAL PRIVACY IS NOT INFRINGED WITHOUT A SHOWING OF 
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L 

3 

4 

5 

6 

7 

8 

COMPELLING STATE INTEREST, THE INFORMATION TO BE RELEASED, UPON WRITTEN REQUEST BY AN 

A, -RISK INSURER, MAY 6c O,,U , He Cu~11.,ANT'S NAME, CLAIMANT'S IDENTIFICATION NUMBER, 

PRIOR CLAIM NUMBER, DATE OF INJURY, BODY PART INVOLVED, AND NAME AND ADDRESS OF THE 

INSURER AND CLAIM ADJUSTER ON EACH CLAIM FILED. INFORMATION OBTAINED BY AN INSURER 

PURSUANT TO THIS SECTION MUST REMAIN CONFIDENTIAL AND MAY NOT BE DISCLOSED TO A THIRD 

PARTY EXCEPT TO THE EXTENT NECESSARY FOR THE INVESTIGATION AND PROSECUTION r c_FRAUD 

CLAIMS MANAGEMENT, OR CLAIMS PROCESSING. 

rnm The department is authorized to collect from insurers, employers, medical providers the legal 

9 profession, and others the information necessary to generate the workers' compensation data ba~ ,•1stem. 

1 0 ~i:!:l The workers' compensation data base system must be designed in accordance with the 

11 following principles: 

12 (a) avoidance of duplic-Rtion and inconsistency; 

13 (bl reasonable availability of data elements; 

14 (c) value of information collected to be commensurate with the cost of retrieving the collected 

15 information; 

16 (d) uniformity to permit efficiency of collection and to allow interstate comparisons; 

17 (e) a workable mechanism to ensure the accuracy of the data collected and to protect the 

18 confidentiality of collected data; 

19 (f) reasonable availability of the data at a fair cost to the user; 

20 (g) a broad application to plan No. 1, plan No. 2, and plan No. 3 insurers; 

21 (h) compatibility with electronic data reporting; 

22 (i) reporting procedures that can be handled through private data collection systems that adhere 

23 to the provisions of subsections ~ 111.lfil through~ 11libl; 

24 (j) implementation of reporting requirements that allow reasonable lead time for ccrn!)liance. 

25 f4-Hfil (a} The department shall take all steps neeessary to have the worlrnrs' eompensation data 

26 base system fully operational b•,· July 1, 1 QQe. 

27 (b} After tho worlrnrs' eompensation data base system is operational, tho Tho department shall 

28 publish an annual a biennial report and may publish quarter!, reports on the information compiled. 

29 16) Users of information obtained from the workers' compensation data base under this section are 

30 liable for damages arising from misuse or unlawful dissemination of data base information." 
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Section 4. Section 39-71-303, MCA, is amended to read: 

2 "39-71-303. Work paid for in property other than money ,,,·ages ta be determined by 

3 de13artment. Where any When an employer procures any work to be done, payment for which is to be was 

4 made in property other than money or its equivalent and the value of Wffi€f\ the property is speculative or 

5 intangible, the wages of the employees receiving Wffi the compensation shall be determined--~ 

6 department in aceerdanee with must be the ~ wage for the same or similar work in the district or 

7 locality where the same is to be work was performed." 

Section 5. Section 39-71-401, MCA, is amended to read: 

8 

9 

10 "39-71-401. Employments covered and employments exempted. ( 1 I Except as provided In 

11 subsection (2), the Workers' Compensation Act applies to all employers, as defined in 39-71-117, and to 

12 all employees, as defined in 39-71-118. An employer who has any employee in service under any 

13 appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the 

14 provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers' 

15 Compensation Act is subject to and bound by the compensation plan that has been elected by the 

1 6 em player. 

17 (2) Unless the employer elects coverage for these employments under this chapter and an insurer 

18 allows an election, the Workers' Compensation Act does not apply to any of the following employments: 

19 (a) household and domestic employment; 

20 (bl casual employment as defined in 39-71-116; 

21 (cl employment of a dependent member of an employer's family for whom an exemption may be 

22 claimed by the employer under the federal Internal Revenue Code; 

23 Id) employment of sole proprietors, working members of a partnership, or working members of a 

24 member-managed limited liability company, except as provided in subsection (3); 

25 (e) employment of a broker or salesman salesperson performing under a license issued by the board 

26 of realty regulation; 

27 If) employment of a direct seller as defined in 26 U.S.C. 3508; 

28 (g) employment for which a rule of liability for injury, occupational disease, or death is provided 

29 under the laws of the United States; 

30 lhl employment of a person performing services in return for aid or sustenance only, except 
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employment of a volunteer under 67-2-105; 

2 (ii employment witl, J railroad engaged in interstate commerce, except that railroad construction 

3 work is included in and subject to the provisions of this chapter; 

4 (j) employment as an official, including a timer, referee, or judge, at a school amateur athletic 

5 event, unless the person is otherwise employed by a school district; 

6 (kl employment of a person performing services as a newspaper carrier or free-lance corre~•-'ondent 

7 if the person performing the services or a parent or guardian of the person performing the services in the 

8 case of a minor has acknowledged in writing that the person performing the services and the """'ices are 

9 not covered. As used in this subsection, "free-lance correspondent" is a person who submits 2:ticles or 

1 0 photographs for publication and is paid by the article or by the photograph. As used in this subsection, 

11 "newspaper carrier": 

12 Ii) is a person who provides a newspaper with the service of rlP.liverinn npwsn~Of~rs sinnlv nr in 

13 bundles; but 

14 Iii) does not include an employee of the paper who, incidentally to the employee's main duties, 

15 carries or delivers papers. 

16 Ill cosmetologist's services and barber's services as defined in 39-51-20411)(1); 

17 Im) a person who is employed by an enrolled tribal member or an association, business, 

18 corporation, or other entity that is at least 51 % owned by an enrolled tribal member or members, whose 

19 business is conducted solely within the exterior boundaries of an Indian reservation; 

20 (n) employment of a jockey performing under a license issued by the board of horseracing from the 

21 time the jockey reports to the scale room prior to a race through the time the jockey is weighed out after 

22 a race if the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing, 

23 that the jockey is not covered under the Workers' Compensation Act while performing services as a jockey; 

24 (o) employment of an employer's spouse for whom an exemption based on marital status may be 

25 claimed by the employer under 26 U.S.C. 7703; 

26 Ip) a person who performs services as a petroleum land professional. As used in this subsection, 

27 a "petroleum land professional" is a person who: 

28 (i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

29 negotiating a business agreement for the exploration or development of minerals; 

30 (ii) is paid for services that are directly related to the completion of a contracted specific task rather 

•, legisl~live 
\Services 
'\!}}vision 

- 6 - SB 349 



55th Legislature SB0349.02 

1 than on an hourly wage basis; and 

2 (iii) performs all services as an independent contractor pursuant to a written contract. 

3 (qi an officer of a quasi-public or a private corporation or mana\Jer of a manager-managed limited 

4 liability company who qualifies under one or more of the following provisions: 

5 (i) the officer or manager is engaged in the ordinary duties of a worker for the corporation or the 

6 limited liability company and does not receive any pay from the corporation or the limited liability company 

7 for performance of the duties; 

8 (iii the officer or manager is engaged primarily in household employment for the corporation or the 

9 limited liability company; 

1 O (iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation 

11 or owns 20% or more of the limited liability company; or 

12 (iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law, 

13 daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the 

14 number of shares of stock in the corporation or who owns 20% or more of the limited liability company. 

15 (3) (a) A sole proprietor, a working member of a partnership, or a working member of a 

16 member-managed limited liability company who represents to the public that the person is an independent 

17 contractor shall elect to be bound personally and individually by the provisions of compensation plan No. 

18 1, 2, or 3 but may apply to the department for an exemption from the Workers' Compensation Act. 

19 (bl The application must be made in accordance with the rules adopted by the department. +fIBffi 

20 i&--AG +ffi¼ THERE IS NO fee for the iffit+al INITIAL application. Any subsequent application and any renewal. 

21 ANY SUBSEQUENT APPLICATION must be aeeempanied by a $ 2e applieation fee determined by the 

22 department in an amount that is sulfieient to fully fund the east of administering the program 

23 ACCOMPANIED BY A $25 APPLICATION FEE. The application fee must be deposited in the administration 

24 fund established in 39-71-201 to offset the easts of administering the program TO OFFSET THE COSTS 

25 OF ADMINISTERING THE PROGRAM. 

26 (cl When an application is approved by the department, it is conclusive as to the status of an 

27 independent contractor and precludes the applicant from obtaining benefits under this chapter. 

28 (d) The exemption, if approved, remains in effect for 4--yeaf 3 YEARS following the date of the 

29 department's approval. To maintain the independent contractor status, an independent contractor shall 

30 annually EVERY 3 YEARS submit a renewal application. A renewal application must be submitted for all 
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independent contractor exemptions approved as of July 1, 1995, or thereafter. The renewal application and 

2 the $25 renewal application f;,e must be received by the department at least 30 days prior to the 

3 anniversary date of the previously approved exemption. 

4 (el A person who makes a false statement or misrepresentation concerning that person's status 

5 as an exempt independent contractor is subject to a civil penalty of $1,000. The department may impose 

6 the penalty for each false statement or misrepresentation. The penalty must be paid to the uninsured 

7 employers' fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section. 

8 {fl If the department denies the applicat'1on for exemption, the applicant may contest the rlenial by 

9 petitioning for review of the decision by an appeals referee in the manner provided for in 39-51- 1 109. An 

1 0 applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with 

11 the procedure established in 39-51-2403 and 39-51-2404. 

12 (41 (al A corporation or a manager-managed limited liability company shall provide coverage for its 

13 employees under the provisions of compensation plan No. 1, 2, or 3. A quasi-public corporation, a private 

14 corporation, or a manager-managed limited liability company may elect coverage for its corporate officers 

15 or managers, who are otherwise exempt under subsection (2), by giving a written notice in the following 

16 manner: 

17 (il if the employer has elected to ba bound by the provisions of compensation plan No. 1, by 

18 delivering the notice to the board of directors of the corporation or to the management organization of the 

19 manager-managed limited liability company; or 

20 (ii) if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by 

21 delivering the notice to the board of directors of the corporation or to the management organization of the 

22 manager-managed limited liability company and to the insurer. 

23 (bl If the employer changes plans or insurers, the employer's previous election is not effective and 

24 the employer shall again serve notice to its insurer and to its board of directors or the management 

25 organization of the manager-managed limited liability company if the employer elects to be bound. 

26 (5) The appointment or election of an employee as an officer of a corporation, a partner in a 

27 partnership, or a member in or a manager of a limited liability company for the purpose of exempting the 

28 employee from coverage under this chapter does not entitle the officer, partner, member, or manager to 

29 exemption from coverage. 

30 (61 Each employer shall post a sign in the workplace at the locations where notices to employees 

; Legislative 
\Services 
\!!jvision 

- 8 - SB 349 



55th Legislature SB0349.02 

are normally posted, informing empl:::iyees about the employer's current provision of workers' compensation 

2 insurance. A workplace is any location where an employee performs any work-related act in the course of 

3 employment, regardless of whether the location is temporary or permanent, and includes the place of 

4 business or property of a third person while the employer has access to or control over the place of 

5 business or property for the purpose of carrying on the employer's usual trade, business, or occupation. 

6 The sign must be provided by the department, distributed through insurers or directly by the department, 

7 and posted by employers in accordance with rules adopted by the department. An employer who purposely 

8 or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation." 

9 

10 Section 6. Section 39-71-433, MCA, is amended to read: 

11 "39-71-433. Group purchase of workers' compensation insurance. I 1) On reeeiving ap13roval of 

12 the department, h'o'O Two or more business entities may Join together to form a group to purchase individual 

13 workers' compensation insurance policies covering each member of the group. 

14 i2) To be eligible to join a now group that is forming, tho department shall determine that a 

15 business entity is engaged in a business pursuit that is the same as or similar ts the business pursuits of 

16 the other entities partieipating in tho group. 

17 13) The departFAent shall establish a sertifisation program for groups organized under this section 

18 and shall issue to eli§ible business entities eertificates of a,:iprnYai that authorize formation and maintenanee 

19 of a group. 

20 H) The dopartFAent av rule shall adopt forms, oriteria, and prooedures for the issuance of 

21 eertifisatos of appre·ral ts groups under this seetion. 

22 (6) /\ greup sertified under this sostion ma'," adEl additional members witheut approYai frem the 

23 department if the additional members meet the spesific criteria identified in the eriginal application and any 

24 moaifieatiens to tho oritoria, as a,:i,:iro·leEl 13 1• the Elepartment. 

25 Wtill A group sertified formed under this section may purchase individual workers' compensation 

26 insurance policies covering each member of tho group from any insurer authorized to write workers' 

27 compensation insurance in this state, except that the state fund, as defined in 39-71-2312, has tho right 

28 to refuse coverage of a group and its plan of operation but eannet may not refuse coverage to an individual 

29 employer. Under an individual policy, tho group is entitled to a premium or volume discount that would be 

30 applicable to a policy of tho combined premium amount of the individual policies. 

(legislative 
\,Services 
\!!jvision 

- 9 - SB 349 



55th Legislature SBO349.O2 

2 

3 

4 

5 

6 

7 

8 

9 

f-7-H~ A group shall apportion any discount or policyholder dividend received on workers' 

compensation insurance coverage among the members of the group according to a formula adopted in the 

plan of operation for the group. 

+mill A group shall adopt a plan of operation that must include the composition and selection of 

a governing board, the methods for administering the group, the eligibility requirements to join the group, 

and guidelines for the workers' compensation insurance coverage obtained by the group, including the 

payment of premiums, the distribution of discounts, and the methvd for providing risk management. A 

greu13 shall file a ee13y ef its 13laA ef 013eratieA with the de13artA'I0At." 

10 Section 7. Section 39-71-503, MCA, is amended to read: 

11 "39-71-503. Administration of fund -- appropriation. (1) The department shall administer the fL1nd 

12 and shall pay from it all expenses of administering the fund, all loss adjustmen!_exoenses for claims_Q.f 

13 injured employees of uninsured employers, and all proper benefits to injured employees of uninsured 

14 employers. 

15 (2) Surpluses and reserves may not be kept for the fund. The department shall make payments that 

16 it considers appropriate as funds become available from time to time. The payment of weekly disability 

17 benefits takes 13reference precedence over the payment of medical benefits. Lump-sum payments of future 

18 projected benefits, including impairment awards, may not be made from the fund. The board of investments 

19 shall invest the money of the fund, and the investment income must be deposited in the fund. The eest ef 

20 adfl'linistratien ef the fund A'lust so 13aid eut ef the Jl'leney iA the fund. 

21 ( 3) The amounts necessary for the payment of benefits from this fund are statutorily appropriated, 

22 as provided in 17-7-502, from this fund." 

23 

24 Section 8. Section 39-71-504, MCA, is amended to read: 

2 5 "39-71-504. Funding of fund -- option for agreement between department and injured employee. 

26 The fund is funded in the following manner: 

27 (1) ifil The department may require that the uninsured employer pay to the fund a penalty of either 

28 up to dettble ttel,i9 DOUBLE the premium amount the employer would have paid on the payroll of the 

29 employer's workers in this state if the employer had been enrolled with compensation plan No. 3 fef..-#\e 

30 seried ef tifl'le that the efl'lsle'(er was uniAsured or ~ $10,000 $200, whichever is greater. lli 
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DETERMINING THE PREMIUM AMOUNT FOR THE CALCULATION OF THE PENALTY UNDER THIS 

2 SUBSECTION, THE DEPARTMENT SHALL MAKE AN ASSESSMENT BASED ON HOW MUCH PREMIUM 

3 WOULD HAVE BEEN PAID ON THE EMPLOYER'S PAST 3-YEAR PAYROLL FOR PERIODS WITHIN THE 3 

4 YEARS WHEN THE EMPLOYER WAS UNINSURED. In determining the premium amount for the ealsulation 

5 of the penalty under this subsection, tho department shall make an assessment on how much premium 

6 would ha~1e bean paid on the employer's 13ast 3 year payroll for 13eriods within the 3 years when the 

7 em13lo 1,-er was uninsured. 

8 R+i!ll The fund shall receive collect from an uninsured employer an amount equal to all benefits 

9 paid or to be paid from the fund to an injured employee of the uninsured employer. 

1 O (31 Tho do13artment may determine that the $1,000 assessments that are char§ed a§ainst an 

11 insurer in each case of an industrial death under 39 71 902(1) must be 13aid to the uninsured employers' 

12 fund rather than the subsequent injury fund. 

13 (2) THE DEPARTMENT MAY DETERMINE THAT THE $1,000 ASSESSMENTS THAT ARE CHARGED 

14 AGAINST AN INSURER IN EACH CASE OF AN INDUSTRIAL DEATH UNDER 39-71-902(1) MUST BE PAID 

15 TO THE UNINSURED EMPLOYERS' FUND RATHER THAN THE SUBSEQUENT INJURY FUND. 

16 wmrn The department may enter into an agreement with the injured employee or the employee's 

17 beneficiaries to assign to the employee or the beneficiaries all or part of the funds received collected by the 

18 department from the uninsured employer pursuant to subsection Rt 11.l.l.hl." 

19 

20 Section 9. Section 39-71-704, MCA, is amended to read: 

21 "39-71-704. Payment of medical, hospital, and related services -- fee schedules and hospital rates 

22 -- fee limitation. ( 1) In addition to the compensation provided under this chapter and as an additional benefit 

23 separate and apart from compensation benefits actually provided, the following must be furnished: 

24 (a) After the happening of a compensable injury and subject to other provisions of this chapter, the 

25 insurer shall furnish reasonable primary medical services for conditions resulting from the injury for those 

26 periods as the nature of the injury or the process of recovery requires. 

27 (b) The insurer shall furnish secondary medical services only upon a clear demonstration of 

28 cost-effectiveness of the services in returning the injured worker to actual employment. 

29 (c) The insurer shall replace or repair prescr1pt1on eyeglasses, prescription contact lenses, 

30 prescription hearing aids, and dentures that are damaged or lost as a result of an in Jury, as defined 1n 
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39-71-119, arising out of and in the course of employrrent. 

2 Id} The insurer shall reimburse a worker for reasonable travel expenses incurred in travel to a 

3 medical provider for treatment of an injury only if the travel is incurred at the request of the insurer. 

4 Reimbursement must be at the rates allowed for reimbursement of travel by state employees. 

5 (el Except for the repair or replacement of a prosthesis furnished as a result of an industrial injury, 

6 the benefits provided for in this section terminate when they are not used for a period of 60 consecutive 

7 months. 

8 (fl Notwithstanding subsection (1 )la), the insurer may not be required to furnish, after tr0 wrirker 

9 has achieved medical stability, palliative or maintenance care except: 

1 O (ii when provided to a worker who has been determined to be permanently totally disabled and for 

11 whom it is medically necessary to monitor administration of prescription medication to mairtain the l"r"ver 

1 2 in a medically stationary condition; or 

13 (ii} when necessary to monitor the status of a prosthetic device. 

14 lg) If the worker's treating physician believes that palliative or maintenance care that would 

15 otherwise not be compensable under subsection ( 1 )(f) is appropriate to enable the worker to continue 

16 current employment or that there is a clear probability of returning the worker to employment, the treating 

17 physician shall first request approval from the insurer for the treatment. If approval is not granted, the 

18 treating physician may request approval from the department for the treatment. The department shall 

19 appoint a panel of physicians, including at least one treating physician from the area of specialty in which 

20 the injured worker is being treated, pursuant to rules that the department may adopt, to review the 

21 proposed treatment and determine its appropriateness. 

22 lh) Notwithstanding any other provisions of this chapter, the department, by rule and upon the 

23 advice of the professional licensing boards of practitioners affected by the rule, may exclude from 

24 compensability any medical treatment that the department finds to be unscientific, unproved, outmoded, 

25 or experimental. 

26 12) The department shall annually establish a schedule of fees for medical nonhospital services 

27 necessary for the treatment of injured workers. Charges submitted by providers must be the usual and 

28 customary charges for nonworkers' compensation patients. The department may require insurers to submit 

29 information to be used in establishing the schedule. Tho eepartFAeAt shall establish utili2atioA aAel treatFAeAt 

30 stamlards fer all FAedieal servIoes pre·;ieled fer uAaer this ehapter iA ooAsultatioA with the staAaing FAeaical 
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aavisory eommittees 13roviaea for in ;39 71 1109. 

2 (3) The department shall establish rates for hospital services necessary for the treatment of inJured 

3 workers. Beginning January 1, 1995, the rates may be based on per diem or diagnostic-related groups. The 

4 rates established by the department pursuant to this subsection may not be less than medicaid 

5 reimbursement rates. Approved rates must be in effect for a period of 12 months from the date of approval. 

6 The department may coordinate this ratesetting function with other public agencies that have s1m1lar 

7 responsibilities. For services available in Montana, insurers are not required to pay facilities located outside 

8 Montana rates that are greater than those allowed for services delivered in Montana. 

9 (4) The percentage increase in medical costs payable under this chapter may not exceed the annual 

10 percentage increase in the state's average weekly wage as defined in 39-71-116. 

11 (5) Payment pursuant to reimbursement agreements between managed care organizations or 

12 preferred provider organizations and insurers is not bound by the provisions of this section. 

13 (6) Disputes between an insurer and a medical service provider regarding the amount of a fee for 

14 medical services must be resolved by a hearing before the department upon written application of a party 

1 5 to the dispute. 

16 (7) (a) After the initial visit, the worker is responsible for 20%, but not to exceed $10, of the cost 

17 of each subsequent visit to a medical service provider for treatment relating to a compensable injury or 

18 occupational disease, unless the visit is to a medical service provider in a managed care organization as 

19 requested by the insurer or is a visit to a preferred provider as requested by the insurer. 

20 (b) After the initial visit, the worker is responsible for $25 of the cost of each subsequent visit to 

21 a hospital emergency department for treatment relating to a compensable injury or occupational disease. 

22 (c) "Visit", as used in subsections (7)(a) and (7)(bl, means each time the worker obtains services 

23 relating to a compensable injury or occupational disease from: 

24 (i) a treating physician; 

25 (iii a physical therapist; 

26 (iii) a psychologist; or 

27 (iv) hospital outpatient services available in a nonhospital setting. 

28 (d) A worker is not responsible for the cost of a subsequent visit pursuant to subsection (7) (a) if 

29 the visit is an examination requested by an insurer pursuant to 39-71-605." 

30 
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Section 10. Section 39-71-721, MCA, is amended to read: 

2 "39-71-721. Compensation for injury causing death -- limitation. ( 1) (a) If an injured employee dies 

3 and the injury was the proximate cause of the death, the beneficiary of the deceased is entitled tc• the same 

4 compensation as though the death occurred immediately following the injury. A beneficiary's eligibility for 

5 benefits commences after the date of death, and the benefit level is established as set forth in subsection 

6 (2). 

7 (b) The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a 

8 worker prior to death but not yet recouped. The insurer shall recover the payments from the br~ "<:'.iary's 

9 biweekly payments as provided in 39-71-741 fliij.@l. 

10 (2) To beneficiaries as defined in 39-71-116(5)(a) through (5)(d), weekly compensation benefits 

11 for an injury causing death are 66 2/3% of the decedent's wages. The maximum weekly ccmpr.~a:ion 

12 benefit may not exceed the state's average weekly wage at the timP. of inj,,,y. T',,, minirT"1Jm w 00 v1y 

13 compensation benefit is 50% of the state's average weekly wage, but in no event may it exceed the 

14 decedent's actual wages at the time of death. 

15 (3) To beneficiaries as defined in 39-71-116(5)(e) and (5)(f), weekly benefits must be paid to the 

16 extent of the dependency at the time of the injury, subject to a maximum of 66 2/3% of the decedent's 

17 wages. The maximum weekly compensation may not exceed the state's average weekly wage at the time 

18 ofinjury. 

19 (4) If the decedent leaves no beneficiary, a lump-sum payment of $3,000 must be paid to the 

20 decedent's surviving parent or parents. 

21 (5) If any beneficiary of a deceased employee dies, the right of the beneficiary to compensation 

22 under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks subsequent 

23 to the date of the deceased employee's death or until the spouse's remarriage, whichever occurs first. After 

24 benefit payments cease to a surviving spouse, death benefits must be paid to beneficiari'ls. if any, as 

25 defined in 39-71-116(5)(b) through (5)(d). 

26 (6) In all cases, benefits must be paid to beneficiaries. 

27 (7) Benefits paid under this section may not be adjusted for cost of living as provided in 

28 39-71-702." 

29 

30 Section 11. Section 39-71-741, MCA, is amended to read: 
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"39-71-741. Compromise settlements and lump-sum payments. I 1) By written agreement filed 

2 with the department, benefits under this chapter may be converted in whole or in part into a lump sum. 

3 An agreement is subject to department approval. If the department fails to approve OR DISAPPROVE the 

4 agreement in writing within 14 days of the filing with the department, the agreement is approved. The 

5 department shall directly notify a claimant of a department order approving or disapproving a claimant's 

6 compromise or lump-sum payment. Upon approval, the agreement constitutes a compromise and release 

7 settlement and may not be reopened by the department. The department may approve an agreement to 

8 convert the following benefits to a lump sum only under the following conditions: 

9 (a) BeAefits uAder this ehapter FAay Be eeAverted iA whole or iA part to a lump sum: 

1 O fit all benefits if a claimant and an insurer dispute the initial compensability of an injury7 and 

11 {ii) ii the elaimant aAd insuror a§ree to a settlement. 

12 {Bl The a§reoFAeAt is suBjeet to departFAeAt appro.,,al. The departFAeAt FAay disappro.,,e aA 

13 a§reeFAoAt uAder this seetioA ORiy if there is Rot a there is a reasonable dispute over compensability7~ 

14 (el UpoA approval, tho a§roeFAeAt constitutes a eoFAproFAise aAd release sottleFAeAt aAd FAay Rot 

15 Bo roopoAod by tho departFAont. 

16 121 lal.[Ql PerFAaAeAt permanent partial disability benefits FAay BO eoA.,,erted iA whole or in part to 

17 a IUFAP SUFA paymoAt if: 

18 fit l! an insurer has accepted initial liability for an injury.,..-afle 

19 {iii tho olaimaAt aAd the iAsurer a§ree to a luFAp sum oon·,□rsion. 

20 tel- The total of any permanent partial lump-sum conversion in part that is awarded to a claimant 

21 prior to the claimant's final award may not exceed the anticipated award under 39-71-703. 

22 (o~ An a§reement is subjeet ta department appreval. The department may disapprove an agreement 

23 under this subsection ( 1 )(bl only if the department determines that the lump-sum conversion amount is 

24 inadequate. If disappre•teEI, the ElepartFAent shall set forth in Eletail the reasens for Elisaf3pro.,,al. 

25 ldl Upen approvai, a oeFAproFAiso and release settlement FAay net BO rooponeEI By tho Elef3artR1ent. 

26 ~k.l. PorFAanont permanent total disability benefits FAS'f be eon•torted in •.-.·hole or in f'ISFt to a luFAf'I 

27 suFA. The if the total of all lump-sum conversions in part that are awarded to a claimant fA-&f do not exceed 

28 $20,000. /\ son.,,ersion FAay be made only Uf'IOn the written af'lplisation of the injures worker 1,vith the 

29 oeneurroneo of the instirer. /\pf3re 1tal ef the luFAp suFA payment rests in the discretion of the def'lartFnent. 

30 The approval or award of a lump-sum permanent total disability payment in whole or in part by the 

~
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department or·court must be the exception. It may be given only if the worker has demonstrated financial 

2 need that: 

3 +al-ill relates to: 

4 hl® the necessities of life; 

5 Wifil an accumulation of debt incurred prior to the injury; or 

6 {m}J.9 a self-employment venture that is considered feasible under criteria set forth by the 

7 department; or 

8 tbtllil arises subsequent to the date of injury or arises because of reduced income as a result of 

9 the injury. 

1 O f4+@ Any lump-sum conversion of benefits under this section must be converted to present value 

11 using the rate prescribed under subsection fel.tbt 1,;lli,,QJ_. 

12 f.e+i.fil (a) An insurer may recoup any lump-sum payment amortized at the rntA established by the 

13 department, prorated biweekly over the projected duration of the compensation period. 

14 (bl The rate adopted by the department must be based on the average rate for United States 

1 5 1 0-year treasury bills in the previous calendar year. 

16 (cl If the projected compensation period is the claimant's lifetime, the life expectancy must be 

1 7 determined by using the most recent table of life expectancy as published by the United States national 

18 center for health statistics. 

19 (6) Subjest to the other pro11isions of this seotion, the department shall appro·,e or denv in writing 

20 soR'lproR'lise settleR'lents and luR'lp SUR'l payR'lents agreed to by worlrnrs and insurers. The department shall 

21 dirostly notify a slaiR'lant of a departR'lent order appro11ing or den·ring a slaiR'lant's soR'lproR'lise or luR'lp suR'l 

22 pa~•R'lent. 

23 R-H±l A dispute between a claimant and an insurer regarding the conversion of biweekly payments 

24 into a lump-sum is considered a dispute, for which a mediator and the workers' compensation court have 

25 jurisdiction to make a determination. If an insurer and a claimant agree to a compromise and release 

26 settlement or a lump-sum payment but the department disapproves the agreement, the parties may request 

27 the workers' compensation court to review the department's decision." 

28 

Section 12. Section 39-71-2314, MCA, Is amended to read: 29 

30 "39-71-2314. State fund assigned risl1 plan subject to laws applying to state agencies. fl+--# 
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2 

3 

4 

5 

6 

7 

8 

an assigned risk plan is established and administered pursuant ta ;rn 71 4a1, the state fund is subject to 

the preFAilcJFA taiE liability for insurers as pro·iises In aa 2 70s bases on earned preFAiuFA ans pais on re,•enue 

fro FA the pre11ious fiseal ·rear. 

Qt The state fund is subject to laws that generally apply to state agencies, including but not limited 

to Title 2, chapters 2, 3, 4 (only as provided in 39-71-2316), and 6, and Title 5, chapter 13. The state fund 

is not exempt from a law that applies to state agencies unless that law specifically exempts the state fund 

by name and clearly states that it is exempt from that law." 

9 NEW SECTION. Section 13. Transfer of deposits and surplus funds. ( 1) All deposits held in trust 

1 O by the department of labor and industry pursuant to 39-71-2206 must be returned to the insurer who made 

11 the deposit on or before December 31 , 1997. 

12 (2) Any surplus funds remaining in the underinsured employers' fund on [the effective date of this 

13 act] must be deposited in the uninsured employers' fund provided for in 39-71-502. 

14 

15 NEW SECTION. Section 14. Repealer. Sections 39-71-431, 39-71-531, 39-71-532, 39-71-533, 

16 39-71-534, 39-71-1013, 39-71-1109, and 39-71-2206, MCA, are repealed. 

17 

18 NEW SECTION. Section 15. Severability. If a part of [this act] is invalid, all valid parts that are 

19 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

20 applications, the part remains in effect in all valid applications that are severable from the invalid 

21 applications. 

22 

23 

24 

NEW SECTION. Section 16. Effective date. [This act] is effective July 1, 1997. 

-END-
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SENATE BILL NO. 349 

INTRODUCED BY KEATING, SIMON 

SB0349.02 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE WORKERS' COMPENSATION REGULATORY 

5 FUNCTIONS OF THE DEPARTMENT OF LABOR AND INDUSTRY; PERMITTING AN INSURER ACCESS TO 

6 THE WORKERS' COMPENSATION DATA BASE SYSTEM; ELIMINATING THE REQUIREMENT THAT THE 

7 DEPARTMENT OF LABOR AND INDUSTRY DETERMINE WAGES PAID IN PROPERTY OTHER THAN MONEY: 

8 i;<;F;QUIRIPIG Tl-lAT Tl-lE INDF!PENDENT CONTRACTOR EXEMPTIO~I PF!OGESS BF! SELF FUNDl~H'3; 

9 ELIMINATING DEPARTMENT OF LABOR AND INDUSTRY CERTIFICATION OF TRADE GROUPS THAT WISH 

10 TO PURCHASE GROUP INSURANCE; ELIMINATING OBSOLETE REFERENCES TO THE ASSIGNED RISK 

11 POOL; CLARIFYING THE ADMINISTRATION OF THE UNINSURED EMPLOYERS' FUND; INGREASl~lG HIE 

12 PHIALTY AGAl~IST u~mJSIJFIED EMPLOYERS; ELIMINATING THE UNDERINSURED EMPLOYERS' FUND; 

13 CLARIFYING THE PROCEDURES RELATING TO COMPROMISE SETTLEMENTS AND LUMP-SUM 

14 CONVERSIONS; CLARIFYING REHABILITATION PLAN AGREEMENTS; ELIMINATING MEDICAL ADVISORY 

15 COMMITTEES; ELIMINATING PLAN NO. 2 DEPOSIT REQUIREMENTS; PROVIDING FOR REFUND OF PLAN 

16 NO. 2 INSURER DEPOSITS AND THE TRANSFER OF SURPLUS FUNDS IN THE UNDERINSURED 

17 EMPLOYERS' FUND TO THE UNINSURED EMPLOYERS' FUND; PROVIDING THAT AN INDEPENDENT 

18 CONTRACTOR EXEMPTION REMAINS IN EFFECT FOR 3 YEARS; AMENDING SECTIONS 20-15-403, 

19 33-2-119, 39-71-225, 39-71-303, 39-71-401, 39-71-433, 39-71-503, 39-71-504, 39-71-704, 39-71-721, 

20 39-71-741, AND 39-71-2314, MCA; REPEALING SECTIONS 39-71-431, 39-71-531, 39-71-532, 

21 39-71-533, 39-71-534, 39-71-1013, 39-71-1109, AND 39-71-2206, MCA; AND PROVIDING AN 

22 EFFECTIVE DATE." 

23 

24 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

\ Ser,ices • 
c,!!f vision 
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(YEUOW) FOR COMPLETE TEXT. 

- 1 - SB 349 

THIRD READING 



55th Legislature 

2 

3 

SENATE BILL NO. 349 

INTRODUCED BY KEATING, SIMON 

SB0349.03 
APPROVED BY COM ON 
BUSINESS & LABOR 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE WORKERS' COMPENSATION REGULATORY 

5 FUNCTIONS OF THE DEPARTMENT OF LABOR AND INDUSTRY; PERMITTING AN INSURER ACCESS TO 

6 THE WORKERS' COMPENSATION DATA BASE SYSTEM; EblMINATl~JG Tl=IE REQUIREMENT Tl=ll'T Tl=IE 

7 DEP/1 RH4ENT OF LABOR A~rn INDUSTRY DETERMINE WAGES PAID l~I PROPERTY OTl=IERTl=IAN MONEY; 

8 REQUIRING THAT Tl-IE INDEPE~lDENT CO~ITRACTOR EXEMPTION PROCESS l!JE SELF FU~IDING; 

9 ELIMINATING DEPARTMENT OF LABOR AND INDUSTRY CERTIFICATION OF TRADE GROUPS THAT WISH 

10 TO PURCHASE GROUP INSURANCE; ELIMINATING OBSOLETE REFERENCES TO THE ASSIGNED RISK 

11 POOL; CLARIFYING THE ADMINISTRATION OF THE UNINSURED EMPLOYERS' FUND; l~ICREOSING Tl=IE 

12 PENALTY AGO l~IST UNINSURED EMPLOYERS; ELIMINATING THE UNDERINSURED EMPLOYERS' FUND; 

13 CLARIFYING THE PROCEDURES RELATING TO COMPROMISE SETTLEMENTS AND LUMP-SUM 

14 CONVERSIONS; CLARIFYING REHABILITATION PLAN AGREEMENTS; ELIMINATING MEDICAL ADVISORY 

15 COMMITTEES; ELIMINATING PLAN NO. 2 DEPOSIT REQUIREMENTS; PROVIDING FOR REFUND OF PLAN 

16 NO. 2 INSURER DEPOSITS AND THE TRANSFER OF SURPLUS FUNDS IN THE UNDERINSURED 

17 EMPLOYERS' FUND TO THE UNINSURED EMPLOYERS' FUND; PROVIDING THAT AN INDEPENDENT 

1 B CONTRACTOR EXEMPTION REMAINS IN EFFECT FOR 3 YEARS; AMENDING SECTIONS 20-15-403, 

19 33-2-119, 39-71-225, 3Q 71 303, 39-71-401, 39-71-433, 39-71-503, 39-71-504, 39-71-704, 39-71-721, 

20 39-71-741, AND 39-71-2314, MCA; REPEALING SECTIONS 39-71-431, 39-71-531, 39-71-532, 

21 39-71-533, 39-71-534, 39-71-1013, 39-71-1109, AND 39-71-2206, MCA; AND PROVIDING AN 

22 EFFECTIVE DATE." 

23 

24 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

25 

26 Section 1. Section 20-15-403, MCA, is amended to read: 

27 "20-15-403. Applications of other school district provisions. (1) When the term "school district" 

28 appears in the following sections outside of Title 20, the term includes community college districts and the 

29 provisions of those sections applicable to school districts apply to community college districts: 2-9-101, 

30 2-9-111, 2-9-316, 2-16-114, 2-16-602, 2-16-614, 2-18-703, 7-3-1101, 7-6-2604, 7-6-2801, 7-7-123, 
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7-8-2214, 7-8-2216, 7-11-103, 7-12-4106, 7-13-110, 7-13-210, 7-15-4206, 10-1-703, 15-1-101, 

2 15-6-204, 15-16-101, 15-16-605, 15-70-301, 17-5-101, 17-5-202, 17-6-103, 17-6-204, 17-6-213, 

3 17-7-201, 18-1-201, 18-2-101, 18-2-103, 18-2-113, 18-2-114, 18-2-404, 18-2-432, 18-5-205, 19-1-102, 

4 19-1-811, 22-1-309, 25-1-402, 27-18-406, 33-20-1104, 39-3-104, 39-4-107, 39-31-103, 39 31-304. 

5 39-71-116,39-71-117,39-71-2106,JQ 71 220§,40-6-237,41-3-1132,49-3-101,49-3-102, 53-20-304, 

6 77-3-321, 82-10-201, 82-10-202, 82-10-203, 85-7-2158, and 90-6-208 and Rules 4D(2l(g) and 15(c), 

7 M.R.Civ.P., as amended. 

8 (2) When the term "school district" appears in a section outside of Title 20 but the section is not 

9 listed in subsection (1), the school district provision does not apply to a community college district." 

10 

11 Section 2. Section 33-2-119, MCA, is amended to read: 

12 "33-2-119. Suspension or revocation for violations and special grounds. (1) The commissioner 

13 may, in his aissretien, suspend or revoke an insurer's certificate of authority if, after a hearing thereen, he 

14 the commissioner finds that the insurer has: 

15 (a) violated any lawful order of the commissioner or any provision of this code other than those 

16 for which suspension or revocation is mandatory; 

17 (b) reinsured more than 90% of its risks resident, located, or to be performed in Montana, in 

18 another insurer. In considering suspension or revocation, the commissioner shall consider all relevant 

19 factors, including whether: 

20 (i) after the reinsurance transaction all parties will be in compliance with Montana law; and 

21 (ii) the transaction will substantially reduce protection and service to Montana policyholders; 

22 (sl failea te assapt an SEJuitaele appertienn=10nt ef assi9nea se•,era9e as raeiuirea ev JQ 71 431. 

23 (2) The commissioner shall, after a hearing thereen, suspend or revoke an insurer's certificate of 

24 authority if M the commissioner finds that the insurer: 

25 (a) is in unsound condition or in 6tlGR .!!. condition or using 6tlGR methods or practices in the conduct 

26 of its business a&-te that render its further transaction of insurance in Montana injurious or hazardous to 

27 its policyholders or to the public; 

28 (b) has refused to be examined or to produce its accounts, records, and files for examination or 

29 if any of its officers have refused to give information with respect to its affairs, when required by the 

30 commissioner; 
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(c) has failed to pay any final judgment rendered against it in Montana within 30 days after the 

2 judgment became final; 

3 Id) with such frequency as to indicate its general business practice in Montana, has without just 

4 cause refused to pay a proper claim arising under its policies, whether the claim is in favor of an insured 

5 or is in favor of a third person with respect to the liability of an insured to the third person, or without Just 

6 cause compels the insured or claimant to accept less than the amount due Riffi the claimant or to employ 

7 attorneys or to brinQ suit against the insurer or insured to secure full payment or settlement of the claims; 

8 (el is affiliated with and under the same general management or interlocking directorate or 

9 ownership as another insurer wl:!iGR that transacts direct insurance in Montana without having a certificate 

10 of authority tl:1erefor, except as permitted as to a surplus lines insurer under part 3 of this chapter. 

11 (3) The commissioner may, in his Elissretien anEI without advance notice or a hearing thereon, 

12 immediately suspend the certificate of authority of any insurer as to which proceedings for receivership, 

13 conservatorship, rehabilitation, or other delinquency proceedings have been commenced in any state." 

14 

Section 3. Section 39-71-225, MCA, is amended to read: 15 

16 "39-71-225. Workers' compensation data base system. ( 1 l The department shall develop a 

17 workers' compensation data base system to generate management information about Montana's workers' 

18 compensation system. The data base system must be used to collect and compile information from insurers, 

19 employers, medical providers, claimants, adjusters, rehabilitation providers, and the legal profession. 

20 Jll. Data collected must be used to provide~ 

21 1fil management information to the legislative and executive branches for the purpose of making 

22 policy and management decisions, including but not limited to: 

23 {-al.ill performance information to enable the state to enact remedial efforts to ensure quality, 

24 control abuse, and enhance cost control; 

25 {-el-@ information on medical, indemnity, and rehabilitation costs, utilization, and trends; aflti 

26 tGJ-ilill information on litigation and attorney involvement for the purpose of identifying trends, 

27 problem areas, and the costs of legal involvement; anEI 

28 

29 

30 

lb) current and prior claim information to ins1,1rers 1 insl1,1Elin!J ins1,1rers a1,1thorizoei ta transast 

ins1,1ranso in etf:ler states. to EioterFRine ANY INSURER THAT IS AT RISK ON A CLAIM, OR THAT IS 

ALLEGED TO BE AT RISK IN ANY ADMINISTRATIVE OR JUDICIAL PROCEEDING. TO DETERMINE claims 
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1 liability -4 OR FOR fraud investigation ana 13rososution. IN la~lSURl~JG Tl=l l\T Tl-II! RIGl=IT OF l~JDIVIDUAL 

2 PRIW\CY IS ~JOT INFRINGl!!D WITl=IOUT A SI-IOWl~IG OF COMPELLING STATE l~lTeREST TH-le 

3 INFORMATION TO BE Rl!Ll!.l\Sl!D,. THE DEPARTMENT MAY RELEASE INFORMATION ONLY UPON 

4 WRITTEN REQUEST BY Af,,I THE ,l\T RISK INSURER7 AND MAY 8€ DISCLOSE ONLY THE CLAIMANT'S 

5 NAME, CLAIMANT'S IDENTIFICATION NUMBER, PRIOR CLAIM NUMBER, DATE OF INJURY, BODY PART 

6 INVOLVED, AND NAME AND ADDRESS OF THE INSURER AND CLAIM ADJUSTER ON EACH CLAIM FILED. 

7 INFORMATION OBTAINED BY AN INSURER PURSUANT TO THIS SECTION MUST REMAIN CONFIDENTIAL 

8 AND MAY NOT BE DISCLOSED TO A THIRD PARTY EXCEPT TO THE EXTENT NECESSARY FOR~ 

9 INVl!!STIG,l\TIO~I MID PROSl!CUTIO~J OF FRAUD, CLAIMS MANAGl!!MHJT, OR CLAIMS PROCESSING 

10 DETERMINING CLAIM LIABILITY OR FOR FRAUD INVESTIGATION: AND 

11 (C) CURRENT AND PRIOR CLAIM INFORMATION TO LAW ENFORCEMENT AGENCIES FOR 

12 PURPOSES OF FRAUD INVESTIGATION OR PROSECUTION. 

13 ~.@l The department is authorized to collect from insurers, employers, medical providers, the legal 

14 profession, and others the information necessary to generate the workers' compensation data base system. 

15 t6+lli The workers' compensation data base system must be designed in accordance with the 

16 following principles: 

17 (a) avoidance of duplication and inconsistency; 

18 (bl reasonable availability of data elements; 

19 (c) value of information collected to be commensurate with the cost of retrieving the collected 

20 information; 

21 Id) uniformity to permit efficiency of collection and to allow interstate comparisons; 

22 le) a workable mechanism to ensure the accuracy of the data collected and to protect the 

23 confidentiality of collected data; 

24 If) reasonable availability of the data at a fair cost to the user; 

25 (gl a broad application to plan No. 1, plan No. 2, and plan No. 3 insurers; 

26 (hi compatibility with electronic data reporting; 

27 (i) reporting procedures that can be handled through private data collection systems that adhere 

28 to the provisions of subsections ~~through~ tll.1!J.l; 

29 Iii implementation of reporting requirements that allow reasonable lead time for compliance. 

30 -!4Hfil fa) TRo Elo13artFRont shall tal,o all sto13s nosossary to l=lauo ti=lo 'Norl1ors' soFR13onsation Elata 
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1 ease systoR'l fYil 1,r oporatioRal lly Jyly 1, 199e. 

2 {al After tho workers' OOR'lpoRsatioR data ease systoR'l is oporatioRal, tho The department shall 

3 publish aR aRRYal a aiORRial AN ANNUAL report aRe R'lBV pYalish quarterly FOl)orts on the information 

4 compiled. 

5 (6) Users of information obtained from the workers' compensation data base under this section are 

6 liable for damages arising from misuse or unlawful dissemination of data base information." 

7 

8 

9 

SeatieA 4, SoatioR 39 71 303, MCA, is aFAoRdod to road: 

"39 71 303. Work paid far iR property other thaA moAO',' ,..,.ages to be determiAed b•t 

10 departmeAt, 1Nhoro aRy WheR BR oR'lployor prosuros BR',' work to ao soRo, payFAoRt for whioh is to l:rn was 

11 FAaso iR praporty other thaR R'lORoy or its oqui 1.•al0Rt aRd tho valyo of whioh ~ property is sposylativo or 

12 iRtBR!jiala, the W8€J06 of tho BR'lployaos rosoi¥iR!j sush ~ GOFApaRsatiOR shall be dotorFAiRod by the 

13 sol)artmoRt in aosordaRoo with FAust ao tho !jOiR{l wa{lO for tho saR'lo or siR'lilar work iR tho eistriot or 

14 looality whore tho saFAo is to ao work was porforR'los." 

15 

Section 4. Section 39-71-401, MCA, is amended to read: 16 

17 "39-71-401. Employments covered and employments exempted. (1) Except as provided in 

1 8 subsection (2), the Workers' Compensation Act applies to all employers, as defined in 39-71-117, and to 

19 all employees, as defined in 39-71-118. An employer who has any employee in service under any 

20 appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the 

21 provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers' 

22 Compensation Act is subject to and bound by the compensation plan that has been elected by the 

23 employer. 

24 (21 Unless the employer elects coverage for these employments under this chapter and an insurer 

25 allows an election, the Workers' Compensation Act does not apply to any of the following employments: 

26 (a) household and domestic employment; 

27 (b) casual employment as defined in 39-71-116; 

28 (c) employment of a dependent member of an employer's family for whom an exemption may be 

29 claimed by the employer under the federal Internal Revenue Code; 

30 (d) employment of sole proprietors, working members of a partnership, or working members of a 
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member-managed limited liability company, except as provided in subsection (3); 

2 (e) employment of a broker or salesman salesperson performing under a license issued by the board 

3 of realty regulation; 

4 (fl employment of a direct seller as defined in 26 U.S.C. 3508; 

5 (gl employment for which a rule of liability for injury, occupational disease, or death is provided 

6 under the laws of the United States; 

7 (hi employment of ~ person performing services in return for aid or sustenance only, except 

8 employment of a volunteer under 67-2-105; 

9 (i) employment with a railroad engaged in interstate commerce, except that railroad construction 

10 work is included in and subject to the provisions of this chapter; 

11 (j) employment as an official, including a timer, referee, or judge, at a school amateur athletic 

12 event, unless the person is otherwise employed by a school district; 

1 3 (k) employment of a person performing services as a newspaper carrier or free-lance correspondent 

14 if the person performing the services or a parent or guardian of the person performing the services in the 

15 case of a minor has acknowledged in writing that the person performing the services and the services are 

16 not covered. As used in this subsection, "free-lance correspondent" is a person who submits articles or 

17 photographs for publication and is paid by the article or by the photograph. As used in this subsection, 

1 8 "newspaper carrier": 

19 (ii is a person who provides a newspaper with the service of delivering newspapers singly or in 

20 bundles; but 

21 (ii) does not include an employee of the paper who, incidentally to the employee's main duties, 

22 carries or delivers papers. 

23 (I) cosmetologist's services and barber's services as defined in 39-51-204( 1 )(I); 

24 (ml a person who is employed by an enrolled tribal member or an association, business, 

25 corporation, or other entity that is at least 51 % owned by an enrolled tribal member or members, whose 

26 business is conducted solely within the exterior boundaries of an Indian reservation; 

27 (n) employment of a jockey performing under a license issued by the board of horseracing from the 

28 time the jockey reports to the scale room prior to a race through the time the jockey is weighed out after 

29 a race if the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing, 

30 that the jockey is not covered under the Workers' Compensation Act while performing services as a jockey; 
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(o) employment of an employer's spouse for whom an exemption based on marital status may be 

2 claimed by the employer under 26 U.S.C. 7703: 

3 (pl a person who performs services as a petroleum land professional. As used in this subsection, 

4 a "petroleum land professional" is a person who: 

5 (il is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or In 

6 negotiating a business agreement for the exploration or development of minerals; 

7 (ii) is paid for services that are directly related to the completion of a contracted specific task rather 

8 than on an hourly wage basis; and 

9 (iii) performs all services as an independent contractor pursuant to a written contract. 

10 (q) an officer of a quasi-public or a private corporation or manager of a manager-managed limited 

11 liability company who qualifies under one or more of the following provisions: 

12 (i) the officer or manager is engaged in the ordinary duties of a worker for the corporation or the 

13 limited liability company and does not receive any pay from the corporation or the limited liability company 

14 for performance of the duties; 

1 5 Iii) the officer or manager is engaged primarily in household employment for the corporation or the 

16 limited liability company; 

1 7 (iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation 

18 or owns 20% or more of the limited liability company; or 

19 (iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law, 

20 daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the 

21 number of shares of stock in the corporation or who owns 20% or more of the limited liability company. 

22 (3) (al A sole proprietor, a working member of a partnership, or a working member of a 

23 member-managed limited liability company who represents to the public that the person is an independent 

24 contractor shall elect to be bound personally and individually by the provisions of compensation plan No. 

25 1, 2, or 3 but may apply to the department for an exemption from the Workers' Compensation Act. 

26 (b) The application must be made in accordance with the rules adopted by the department. +HeHl 

27 is-A& +l:le THERE IS NO A $25 fee for the ffii.tial INITIAL application. ,4 nv subsoEluent af'lf'llisation and any 

28 rene·,1al. ANY SUBSEQUENT APPLICATION RENEWAL must be aeeOFflf'lanied by a $2e af'lf'llisation fee 

29 determined by the eoeartFflORt in an amour1t that is suffieier1t te fully fur:10 tho sost of aefflir1isterir1q the 

30 eroqraFfl ACCOMPANIED BY A $25 APPLICATION FEE. The application fee must be deposited in the 
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1 administration fund established in 39-71-201 to oHsot tho sosts of adRliAistoriA§ tho pFO§F3Rl TO OFFSET 

2 THE COSTS OF ADMINISTERING THE PROGRAM. 

3 (t) When an application is approved by the department, it is conclusive as to the status of an 

4 independent contractor and precludes the applicant from obtaining benefits under this chapter. 

5 (d) The exemption, if approved, remains in effect for +--','8-af 3 YEARS following the date of the 

6 department's approval. To maintain the independent contractor status, an independent contractor shall 

7 ann1aJally EVERY 3 YEARS submit a renewal application. A renewal application must be submitted for all 

8 independent contractor exemptions approved as of July 1, 1995, or thereafter. The renewal application and 

9 the $25 renewal application fee must be received by the department at least 30 days prior to the 

1 O anniversary date of the previously approved exemption. 

11 (e) A person who makes a false statement or misrepresentation concerning that person's status 

12 as an exempt independent contractor is subject to a civil penalty of $1,000. The department may impose 

13 the penalty for each false statement or misrepresentation. The penalty must be paid to the uninsured 

14 employers' fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section. 

15 (f) If the department denies the application tor exemption, the applicant may contest the denial by 

16 petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An 

1 7 applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with 

1 8 the procedure established in 39-51-2403 and 39-51-2404. 

19 (4) (a) A corporation or a manager-managed limited liability company shall provide coverage for its 

20 employees under the provisions of compensation plan No. 1, 2, or 3. A quasi-public corporation, a private 

21 corporation, or a manager-managed limited liability company may elect coverage for its corporate officers 

22 or managers, who are otherwise exempt under subsection (2), by giving a written notice in the following 

23 manner: 

24 Ii) if the employer has elected to be bound by the provisions of compensation plan No. 1, by 

25 delivering the notice to the board of directors of the corporation or to the management organization of the 

26 manager-managed limited liability company; or 

27 (ii) if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by 

28 delivering the notice to the board of directors of the corporation or to the management organization of the 

29 manager-managed limited liability company and to the insurer. 

30 lb) If the employer changes plans or insurers, the employer's previous election is not effective and 
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the employer shall again serve notice to its insurer and to its board of directors or the management 

2 organization of the manager-managed limited liability company if the employer elects to be bound. 

3 151 The appointment or election of an employee as an officer of a corporation, a partner 1n a 

4 partnership, or a member in or a manager of a limited liability company for the purpose of exempting the 

5 employee from coverage under this chapter does not entitle the officer, partner, member, or manager to 

6 exemption from coverage. 

7 161 Each employer shall post a sign in the workplace at the locations where notices to employees 

8 are normally posted, informing employees about the employer's current provision of workers' compensation 

9 insurance. A workplace is any location where an employee performs any work-related act in the course of 

10 employment, regardless of whether the location is temporary or permanent, and includes the place of 

11 business or property of a third person while the employer has access to or control over the place of 

12 business or property for the purpose of carrying on the employer's usual trade, business, or occupation. 

13 The sign must be provided by the department, distributed through insurers or directly by the department, 

14 and posted by employers in accordance with rules adopted by the department. An employer who purposely 

15 or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation." 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 5. Section 39-71-433, MCA, is amended to read: 

"39-71-433. Group purchase of workers' compensation insurance. (1) On roseivin(l approval of 

tl=!e department, twe Two or more business entities may join together to form a group to purchase individual 

workers' compensation insurance policies covering each member of the group. 

(2) Te so eli[!isle te join a now €JF0Up tl=!at is formin(l, ti=le department shall dotormino that a 

l:lusiness entity is onga(lod in a l:lusiness pursuit that is tho same as or similar to tho susinoss pursuits of 

tl=le otl=lor entities partisipatin[! in tl=!o (lroup. 

/3) Tl=!e def;lartmeAt sl=!all ostaslish a sortifisation f'lFO§ram for §roups or(lanized under this sostion 

and shall issue to oli(lisle susiness entities sortifisatos of appro•,al that authorize formation and maintonanso 

of a (lroup 

14) The department sy rule shall adopt forms, sritoria, and presoduros for tho issuanse sf 

sertifisates of appreval to greups under tl=lis sestion. 

(fi) /1. €fFeup sormiee under tl=!is sestien rnav ade aeditienal n,on,sors witl=!out appre·,al /rem tl=!o 

department if the additional memsers meet the spesifis sriteria identified in the eri§inal applisatien and any 
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modifisations to tho sritoria, as approved BY the de13artmont. 

2 +e+W A group sortifiod formed under this section may purchase individual workers' compensation 

3 insurance policies covering each member of the group from any insurer authorized to write workers' 

4 compensation insurance in this state, except that the state fund, as defined in 39-71-2312, has the right 

5 to refuse coverage of a group and its plan of operation but sannot may not refuse coverage to an individual 

6 employer. Under an individual policy, the group is entitled to a premium or volume discount that would be 

7 applicable to a policy of the combined premium amount of the individual policies. 

8 mru A group shall apportion any discount or policyholder dividend received on workers' 

9 compensation insurance coverage among the members of the group according to a formula adopted in the 

10 plan of operation for the group. 

11 AAJ.11 A group shall adopt a plan of operation that must include the composition and selection of 

12 a governing board, the methods for administering the group, the eligibility requirements to join the group, 

13 and guidelines for the workers' compensation insurance coverage obtained by the group, including the 

14 payment of premiums, the distribution of discounts, and tho method for providing risk management. A 

15 grou13 shall file a so13y of its plan ef op oration with tho department." 

16 

17 Section 6. Section 39-71-503, MCA, is amended to read: 

18 "39-71-503. Administration of fund -- appropriation. ( 1) The department shall administer the fund 

19 and shall pay from it all expenses of administering the fund, all loss adjustment expenses for claims of 

20 injured employees of uninsured employers, and all proper benefits to injured employees of uninsured 

21 employers. 

22 (2) Surpluses and reserves may not be kept for the fund, The department shall make payments that 

23 it considers appropriate as funds become available from time to time. The payment of weekly disability 

24 benefits takes 13roforonso precedence over the payment of medical benefits, Lump-sum payments of future 

25 projected benefits, including impairment awards, may not be made from the fund, The board of investments 

26 shall invest the money of the fund, and the investment income must be deposited in the fund. Tl'lo eost of 

27 adn:linistration of tho fund Fl'lUSt BO f)aid out of tho Fl'lono•r in tl'lo fund. 

28 (3) The amounts necessary for the payment of benefits from this fund are statutorily appropriated, 

29 as provided in 17-7-502, from this fund," 

30 
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Section 7. Section 39-71-504, MCA, is amended to read: 

2 "39-71-504. Funding of fund -- option for agreement between department and injured employee. 

3 The fund is funded in the following manner: 

4 ( 1) @l The department may require that the uninsured employer pay to the fund a penalty of either 

5 up to ~ ~ DOUBLE the premium amount the employer would have paid on the payroll of the 

6 employer's workers in this state if the employer had been enrolled with compensation plan No. 3 ffif--4.fle 

7 period of time that tho employer was 1:1AiAs1:1roe or ~ $10,000 $200, whichever is greater. IN 

8 DETERMINING THE PREMIUM AMOUNT FOR THE CALCULATION OF THE PENALTY UNDER THIS 

9 SUBSECTION, THE DEPARTMENT SHALL MAKE AN ASSESSMENT BASED ON HOW MUCH PREMIUM 

10 WOULD HAVE BEEN PAID ON THE EMPLOYER'S PAST 3-YEAR PAYROLL FOR PERIODS WITHIN THE 3 

11 YEARS WHEN THE EMPLOYER WAS UNINSURED. IA detormiAiAg tho womi1:1m amo1c.mt for tho oalo1:1latioA 

1 2 of tho JlOAalt'( 1:1Ador this s1:1BseotioA, tho do!}artmoAt shall make aA assossmoAt OR how m1:1oh J}romi1:1m 

13 wo1:1ld ha><o BOOR J}ais OR the em!}le'fer' s J}ast 3 'fOBr J}B'fFOII for J}oriods ,,.,ithiA tho 3 'fOars who A tho 

14 em!}loyor was 1:1AiAs1:1rod. 

15 ~ill The fund shall reooivo collect from an uninsured employer an amount equal to all benefits 

16 paid or to be paid from the fund to an injured employee of the uninsured employer. 

17 (3) Tho do!}artmoAt ma'f deterR'liAo that tho $1,000 assossmeAts that aro ohargod agaiAst aA 

18 iAwror iA oaoh oaso of aA iAd1:1strial death 1:1Ador 3Q 71 902(1) R'll:ISt BO !}aid to the 1:1AiAs1:1rod om!}loyors' 

19 f1:1Ad sathor thaA tho s1:1eseq1:10At iAjl:IF)1 f1:1Ad. 

20 (21 Tl=lE DEPAIHMHJT MAY Dl!Tl!RMIME Tl=l,A,T Tl=lE $1,000 ASSiiaSME~JTS Tl=lAT /\RE Cl=lARGED 

21 AGAIMSTAN l~JSURER IN eACl=l CASE OF AN INDUSTRl.'\b D!;;ATl-I U~IDER JQ 71 902(1) MUST Bl;; PAID 

22 TO Tl-II! U~ll~ISURED !;;MPbOYeRS' i;:u~m RATl=l!;;R Tl=lAN TI-HC SUBSEQUl!~JT IMJURY FU~ID. 

23 14)(2)13)(2) The department may enter into an agreement with the injured employee or the 

24 employee's beneficiaries to assign to the employee or the beneficiaries all or part of the funds roooivod 

25 collected by the department from the uninsured employer pursuant to subsection ~ i.11J!1l." 

26 

27 Section 8. Section 39-71-704, MCA, is amended to read: 

28 "39-71-704. Payment of medical, hospital, and related services -- fee schedules and hospital rates 

29 -- fee limitation. (1) In addition to the compensation provided under this chapter and as an additional benefit 

30 separate and apart from compensation benefits actually provided, the following must be furnished: 
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(a) After the happening of a compensable injury and subject to other provisions of this chapter, the 

2 insurer shall furnish reasonable primary medical services for conditions resulting from the injury for those 

3 periods as the nature of the injury or the process of recovery requires. 

4 (b) The insurer shall furnish secondary medical services only upon a clear demonstration of 

5 cost-effectiveness of the services in returning the injured worker to actual employment. 

6 (c) The insurer shall replace or repair prescription eyeglasses, prescription contact lenses, 

7 prescription hearing aids, and dentures that are damaged or lost as a result of an injury, as defined in 

8 39-71-119, arising out of and in the course of employment. 

9 (d) The insurer shall reimburse a worker for reasonable travel expenses incurred in travel to a 

10 medical provider for treatment of an injury only if the travel is incurred at the request of the insurer. 

11 Reimbursement must be at the rates allowed for reimbursement of travel by state employees. 

12 (e) Except for the repair or replacement of a prosthesis furnished as a result of an industrial injury, 

1 3 the benefits provided for in this section terminate when they are not used for a period of 60 consecutive 

14 months. 

15 (f) Notwithstanding subsection ( 1 )(a), the insurer may not be required to furnish, after the worker 

16 has achieved medical stability, palliative or maintenance care except: 

17 (i) when provided to a worker who has been determined to be permanently totally disabled and for 

18 whom it is medically necessary to monitor administration of prescription medication to maintain the worker 

19 in a medically stationary condition; or 

20 (ii) when necessary to monitor the status of a prosthetic device. 

21 (g) If the worker's treating physician believes that palliative or maintenance care that would 

22 otherwise not be compensable under subsection ( 1 )(f) is appropriate to enable the· worker to continue 

23 current employment or that there is a clear probability of returning the worker to employment, the treating 

24 physician shall first request approval from the insurer for the treatment. If approval is not granted, the 

25 treating physician may request approval from the department for the treatment. The department shall 

26 appoint a panel of physicians, including at least one treating physician from the area of specialty in which 

27 the injured worker is being treated, pursuant to rules that the department may adopt, to review the 

28 proposed treatment and determine its appropriateness. 

29 (h) Notwithstanding any other provisions of this chapter, the department, by rule and upon the 

30 advice of the professional licensing boards of practitioners affected by the rule, may exclude from 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

compensability any medical treatment that the department finds to be unscientific, unproved, outmoded, 

or experimental. 

(2) The department shall annually establish a schedule of fees for medical nonhospital services 

necessary for the treatment of injured workers. Charges submitted by providers must be the usual and 

customary charges for nonworkers' compensation patients. The department may require insurers to submit 

information to be used in establishing the schedule. The departR'IBAt shall estaslish utili2atien ,md treatR'lem 

staAdards fer all medical ser~•ioes pre11ided fer uAder this chapter iA seAsultatieA with the stand1A§ R'I0Elisal 

adviseP{ oeR'IR'littees previded for iA 39 71 1109. 

(3) The department shall establish rates for hospital services necessary for the treatment of injured 

workers. Beginning January 1, 1995, the rates may be based on per diem or diagnostic-related groups. The 

rates established by the department pursuant to this subsection may not be less than medicaid 

reimbursement rates. Approved rates must be in effect for a period of 12 months from the date of approval. 

The department may coordinate this ratesetting function with other public agencies that have similar 

responsibilities. For services available in Montana, insurers are not required to pay facilities located outside 

Montana rates that are greater than those allowed for services delivered in Montana. 

(4) The percentage increase in medical costs payable under this chapter may not exceed the annual 

percentage increase in the state's average weekly wage as defined in 39-71-116. 

(5) Payment pursuant to reimbursement agreements between managed care organizations or 

preferred provider organizations and insurers is not bound by the provisions of this section. 

(6) Disputes between an insurer and a medical service provider regarding the amount of a fee for 

medical services must be resolved by a hearing before the department upon written application of a party 

to the dispute. 

(7) (a) After the initial visit, the worker is responsible for 20%, but not to exceed $10, of the cost 

of each subsequent visit to a medical service provider for treatment relating to a compensable injury or 

occupational disease, unless the visit is to a medical service provider in a managed care organization as 

requested by the insurer or is a visit to a preferred provider as requested by the insurer. 

{b) After the initial visit, the worker is responsible for $25 of the cost of each subsequent visit to 

a hospital emergency department for treatment relating to a compensable injury or occupational disease. 

le) "Visit", as used in subsections (7)(a) and (7l{b), means each time the worker obtains services 

relating to a compensable injury or occupational disease from: 
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(i) a treating physician; 

2 Iii) a physical therapist; 

3 (iii) a psychologist; or 

4 (iv) hospital outpatient services available in a nonhospital setting. 

5 Id) A worker is not responsible for the cost of a subsequent visit pursuant to subsection (7)(al if 

6 the visit is an examination requested by an insurer pursuant to 39-71-605." 

7 

8 Section 9. Section 39-71-721, MCA, is amended to read: 

9 "39-71-721. Compensation for injury causing death -- limitation. ( 1) (a) If an injured employee dies 

1 O and the injury was the proximate cause of the death, the beneficiary of the deceased is entitled to the same 

11 compensation as though the death occurred immediately following the injury. A beneficiary's eligibility for 

12 benefits commences after the date of death, and the benefit level is established as set forth in subsection 

13 (2). 

14 lb) The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a 

15 worker prior to death but not yet recouped. The insurer shall recover the payments from the beneficiary's 

16 biweekly payments as provided in 39-71-741{eH]l. 

17 12) To beneficiaries as defined in 39-71-116(5)1a) through (5)1d), weekly compensation benefits 

18 for an injury causing death are 66 2/3% of the decedent's wages. The maximum weekly compensation 

19 benefit may not exceed the state's average weekly wage at the time of injury. The minimum weekly 

20 compensation benefit is 50% of the state's average weekly wage, but in no event may it exceed the 

21 decedent's actual wages at the time of death. 

22 (3) To beneficiaries as defined in 39-71-116(5)(e) and (5)(f), weekly benefits must be paid to the 

23 extent of the dependency at the time of the injury, subject to a maximum of 66 2/3% of the decedent's 

24 wages. The maximum weekly compensation may not exceed the state's average weekly wage at the time 

25 of injury. 

26 (4) If the decedent leaves no beneficiary, a lump-sum payment of $3,000 must be paid to the 

27 decedent's surviving parent or parents. 

28 (5) If any beneficiary of a deceased employee dies, the right of the beneficiary to compensation 

29 under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks subsequent 

30 to the date of the deceas_ed employee's death or until the spouse's remarriage, whichever occurs first. After 
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1 benefit payments cease to a surviving spouse, death benefits must be paid to beneficiaries, if any, as 

2 defined in 39-71-116I5)Ib) through (5)(d). 

3 16) In all cases, benefits must be paid to beneficiaries. 

4 17) Benefits paid under this section may not be adjusted tor cost of living as provided in 

5 39-71-702." 

Section 10. Section 39-71-741, MCA, is amended to read: 

6 

7 

8 "39-71-741. Compromise settlements and lump-sum payments. (1) By written agreement filed 

9 with the department. benefits under this chapter may be converted in whole or in part into a lump sum. 

10 An agreement is subject to department approval. If the department fails to approve OR DISAPPROVE the 

11 agreement in writing within 14 days of the filing with the department, the agreement is approved. The 

12 department shall directly notify a claimant of a department order approving or disapproving a claimant's 

13 compromise or lump-sum payment. Upon approval, the agreement constitutes a compromise and release 

14 settlement and may not be reopened by the department. The department may approve an agreement to 

15 convert the following benefits to a lump sum only under the following conditions: 

16 (a) Benefits wnder this shapter Fnay be sonverted in whole er in part te a lwrnp s1o1FT1: 

17 hl all benefits if a claimant and an insurer dispute the initial compensability of an injury.; and 

18 (ii) if the slaiFnant and insmer agree to a sottleFnont 

19 (s) The agreeFnent is swbjest te departFnent approval. The departFnent Fna'f disappreve an 

20 agreeFnent wnder this sestion onl\• if there is net a there is a reasonable dispute over compensability.~ 

21 (s) Upen approval, the agreement senstitwtes a son:tpran:tise and release sattlen:tent and rnav not 

22 00 reapened s~• the departFnent. 

23 (2) (a).{Ql PerFnanent permanent partial disability benefits Fna·1 se san•,certod in •«llolo er in part to 

24 a lwrnp swFn payn:tent if: 

25 hl jf an insurer has accepted initial liability for an injury;-aA4 

26 (ii) the slaiFnant and the inswrer agree te a lwrnp st1FA sonversion. 

27 tb+ The total of any permanent partial lump-sum conversion in part that is awarded to a claimant 

28 prior to the claimant's final award may not exceed the anticipated award under 39-71-703. 

29 (s) /1.n agreen:tent is swbjest to departFnent approyal The department may disapprove an agreement 

30 under this subsection 11 )(bl only if the department determines that the lump-sum conversion amount is 
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27 
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29 

30 

inadequate. If disapproved, the department shall set forth in detail the reasons for disappro11al. 

(di U13on a1313roval, a soFR13romise and roloaso sottleFRont may not BO roo13onod By the de13artFRont. 

~jg Permanent permanent total disability benefits may BO oon,1erted in whole or in part to a lump 

sum. The if the total of all lump-sum conversions in part that are awarded to a claimant mav do not exceed 

$20,000. " eon 11ersion may BO n:iado only u13on the written a1313lieation of tho injured worker •Nith the 

oaneurrenoe of the insurer. A13pro'lal of the lump sum 13ayment rests in tho disorotian of the dspartn:ient. 

The approval or award of a lump-sum permanent total disability payment in whole or in part by the 

department or court must be the exception. It may be given only if the worker has demonstrated financial 

need that: 

tat.ill relates to: 

til-161 the necessities of life; 

M_(fil an accumulation of debt incurred prior to the injury; or 

tilit1Q a self-employment venture that is considered feasible under criteria set forth by the 

department; or 

Mllil arises subsequent to the date of injury or arises because of reduced income as a result of 

the injury; OR 

(D) EXCEPT AS OTHERWISE PROVIDED IN THIS CHAPTER, ALL OTHER COMPROMISE 

SETTLEMENTS AND LUMP-SUM PAYMENTS AGREED TO BY A CLAIMANT AND INSURER. 

+4+@ Any lump-sum conversion of benefits under this section must be converted to present value 

using the rate prescribed under subsection +e+AA .@l.{Ql. 

~ill (a) An insurer may recoup any lump-sum payment amortized at the rate established by the 

department, prorated biweekly over the projected duration of the compensation period. 

(b) The rate adopted by the department must be based on the average rate for United States 

10-year treasury bills in the previous calendar year. 

(c) If the projected compensation period is the claimant's lifetime, the life expectancy must be 

determined by using the most recent table of life expectancy as published by the United States national 

center for health statistics. 

(61 SuBjsot to tho athor pro11isions of this ssstion, the department shall appre110 or deny in "'Fitin9 

som13romise settlements and lump sun:i payments a9reed to BY workers and ins1,1rers. Tho department shall 

EJirestly notify a olaimant of a department order approvin!l or denyin!l a slaimant's sen:i13ron:iiso er l1,1n:i13 sum 
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payR1ent. 

2 +7H1:l. A dispute between a claimant and an insurer regarding the conversion of biweekly payments 

3 into a lump-sum is considered a dispute, for which a mediator and the workers' compensation court have 

4 jurisdiction to make a determination. If an insurer and a claimant agree to a compromise and release 

5 settlement or a lump-sum payment but the department disapproves the agreement, the parties may request 

6 the workers' compensation court to review the department's decision." 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Section 11. Section 39-71-2314, MCA, is amended to read: 

"39-71-2314. State fund a&&igned Fisk plan subject to laws applying to state agencies. f++..# 

an assi9nes risk 13lan is establishes ans asR1inisteres 131c1rsuant "le 3Q 71 4 31, the state fund is s1c1bjest to 

the preR1i1c1R1 tax liability fer insurers as previded in 33 2 705 based en earned preR1iw1=1 ans pais en revan1c10 

freR1 the pre><ie1c1c ficsal year. 

+2+ The state fund is subject to laws that generally apply to state agencies, including but not limited 

to Title 2, chapters 2, 3, 4 (only as provided in 39-71-2316), and 6, and Title 5, chapter 13. The state fund 

is not exempt from a law that applies to state agencies unless that law specifically exempts the state fund 

by name and clearly states that it is exempt from that law." 

18 NEW SECTION. Section 12. Transfer of deposits and surplus funds. ( 1) All deposits held in trust 

19 by the department of labor and industry pursuant to 39-71-2206 must be returned to the insurer who made 

20 the deposit on or before December 31, 1997. 

21 (2) Any surplus funds remaining in the underinsured employers' fund on [the effective date of this 

22 act] must be deposited in the uninsured employers' fund provided for in 39-71-502. 

23 

24 NEW SECTION. Section 13. Repealer. Sections 39-71-431, 39-71-531, 39-71-532, 39-71-533, 

25 39-71-534, 39-71-1013, 39-71-1109, and 39-71-2206, MCA, are repealed. 

26 

27 NEW SECTION. Section 14. Severability. If a part of [this act] is invalid, all valid parts that are 

28 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

29 applications, the part remains in effect in all valid applications that are severable from the invalid 

30 applications. 

(Leg/s{aJ/ve 
..,Services 
'l_,!!jvlsion 

· 17 - SB 349 



5 5th Legislature 

2 

NEW SECTION. Section 15. Effective date. [This act] is effective July 1, 1997. 

-END-
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3 

SENATE BILL NO. 349 

INTRODUCED BY KEATING, SIMON 

SB0349 03 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE WORKERS' COMPENSATION REGULATORY 

5 FUNCTIONS OF THE DEPARTMENT OF LABOR AND INDUSTRY; PERMITTING AN INSURER ACCESS TO 

6 THE WORKERS' COMPENSATION DATA BASE SYSTEM; eW4I~j/l,Tl~jG THe ReOUIReMe~n THAT THe 

7 DePARTMeNT oi; bABOR l\~j[) INDUSTRY OeTeRMINe WAGeS PAIQ l~J PROPeFHY OTHeR TH" ~j ~4mlEY; 

8 REQI IIRl~IG THAT THE l~IQl!lile~me~IT CONTRACTOR eXEM!ilTION lilROCeSS BE SELF FUNDl~IG; 

9 ELIMINATING DEPARTMENT OF LABOR AND INDUSTRY CERTIFICATION OF TRADE GROUPS THAT WISH 

10 TO PURCHASE GROUP INSURANCE; ELIMINATING OBSOLETE REFERENCES TO THE ASSIGNED RISK 

11 POOL; CLARIFYING THE ADMINISTRATION OF THE UNINSURED EMPLOYERS' FUND; l~IGRe<\Sl~JG THE 

12 lill!~JALTY AGAINST 'J~ll~JSIIREO EM!ilLOYERS; ELIMINATING THE UNDERINSURED EMPLOYERS' FUND; 

13 CLARIFYING THE PROCEDURES RELATING TO COMPROMISE SETTLEMENTS AND LUMP-SUM 

14 CONVERSIONS; CLARIFYING REHABILITATION PLAN AGREEMENTS; ELIMINATING MEDICAL ADVISORY 

15 COMMITTEES; ELIMINATING PLAN NO. 2 DEPOSIT REQUIREMENTS; PROVIDING FOR REFUND OF PLAN 

16 NO. 2 INSURER DEPOSITS AND THE TRANSFER OF SURPLUS FUNDS IN THE UNDERINSURED 

17 EMPLOYERS' FUND TO THE UNINSURED EMPLOYERS' FUND; PROVIDING THAT AN INDEPENDENT 

18 CONTRACTOR EXEMPTION REMAINS IN EFFECT FOR 3 YEARS; AMENDING SECTIONS 20-15-403, 

19 33-2-119, 39-71-225, ;ig 71 ;io;i, 39-71-401, 39-71-433, 39-71-503, 39-71-504, 39- 11-704, 39-71-121, 

20 39-71-741, AND 39-71-2314, MCA; REPEALING SECTIONS 39-71-431, 39-71-531, 39-71-532, 

21 39-71-533, 39-71-534, 39-71-1013, 39-71-1109, AND 39-71-2206, MCA; AND PROVIDING AN 

22 EFFECTIVE DATE." 

23 

24 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

25 

26 Section 1. Section 20-15-403, MCA, Is amended to read: 

27 "20,15-403. Applications of other school district provisions, { 1) When the term "school district" 

28 appears in the following sections outside of Title 20, the term includes community college districts and the 

29 provisions of those sections applicable to school districts apply to community college districts: 2-9-101, 

30 2-9-111, 2-9-316, 2-16-114, 2-16-602, 2-16-614, 2-18-703, 7-3-1101, 7-6-2604, 7-6-2801, 7-7-123, 
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7-8-2214, 7-8-2216, 7-11-103, 7-12-4106, 7-13-110, 7-13-210, 7-15-4206, 10-1-703, 15-1-101, 

2 15-6-204, 15-16-101, 15-16-605, 15-70-301, 17-5-101, 17-5-202, 17-6-103, 17-6-204, 176-213, 

3 17-7-201, 18-1-201, 18-2-101, 18-2-103, 18-2-113, 18-2-114, 18-2-404, 18-2-432, 18-5-205, 19-1-102, 

4 19-1-811, 22-1-309, 25-1-402, 27-18-406, 33-20-1104, 39-3-104, 39-4-107, 39-31-103, 39-31-304 

5 39-71-116, 39-71-117, 39-71-2106,~ 220€5, 10-6-237, 41-3-1132, 49-3-101, 49-3-102, 53-20-304, 

6 77-3-321, 82-10-201, 82-10-202, 82-10-203, 85-7-2158, and 90-6-208 and Rules 4D(2)(g) and 15Ici. 

7 M.R.Civ.P., as amended. 

8 (2) When the term "school district" appears in a section outside of Title 20 but the section is not 

9 listed in subsection ( 1), the school district provision does not apply to a community college district." 

10 

11 Section 2. Section 33-2-119, MCA, is amended to read: 

12 "33-2-119. Suspension or revocation for violations and special grounds. (11 The commissioner 

13 may, in his Elissrotion, suspend or revoke an insurer's certificate of authority if, after a hearing thoreon, i¾t 

14 the commissioner finds that the insurer has: 

15 (a) violated any lawful order of the commissioner or any provision of this code other than those 

16 for which suspension or revocation is mandatory; 

17 (bl reinsured more than 90% of its risks resident, located, or to be performed in Montana, in 

18 another insurer. In considering suspension or revocation, the commissioner shall consider all relevant 

19 factors, including whether: 

20 (i) after the reinsurance transaction all parties will be in compliance with Montana law; and 

21 (ii) the transaction will substantially reduce protection and service to Montana policyholders-; 

22 (sl failoEI to asso13t an OE!tJitaelo a1313ortionmont of assi9no0 GO\•era!jo as rot=11,1iraEI By 39 71 431. 

23 (21 The commissioner shall, after a hearing thereon, suspend or revoke an insurer's certificate of 

24 authority if 1:1& the commissioner finds that the insurer: 

25 la) is in unsound condition or in~ il. condition or using~ methods or practices in the conduct 

26 of its business a&--ffi that render its further transaction of insurance in Montana injurious or hazardous to 

27 its policyholders or to the public; 

28 (bl has refused to be examined or to produce its accounts, records, and files for examination or 

29 if any of its officers have refused to give information with respect to its affairs, when required by the 

30 commissioner; 
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(cl has failed to pay any final judgment rendered against it in Montana within 30 days after the 

2 judgment'became final; 

3 id) with such frequency as to indicate its general business practice In Montana, has without Iust 

4 cause refused to pay a proper claim arising under its policies, whether the claim is in favor of an insured 

5 or is In favor of a third person with respect to the liability of an insured to the third person. or without Iust 

6 cause compels the insured or claimant to accept less than the amount due fiiffi the claimant or to employ 

7 attorneys or to bring suit against the insurer or insured to secure full payment or settlement of the claims; 

8 (e) is affiliated with and under the same general management or interlocking directorate or 

9 ownership as another insurer~ that transacts direct insurance in Montana without having a certificate 

10 of authority tharafer, except as permitted as to a surplus lines insurer under part 3 of this chapter. 

11 (3) The commissioner may, iA his eissratieA a Fie without advance notice or a hearing thoraoA, 

12 immediately suspend the certificate of authority of any insurer as to which proceedings for receivership, 

13 conservatorship, rehabilitation, or other delinquency proceedings have been commenced in any state." 

14 

Section 3. Section 39-71-225, MCA, is amended to read: 15 

16 "39-71-225. Workers' compensation data base system. ( 1 I The department shall develop a 

17 workers' compensation data base system to generate management information about Montana's workers' 

18 compensation system. The data base system must be used to collect and compile information from insurers, 

19 employers, medical providers, claimants, adjusters, rehabilitation providers, and the legal profession. 

20 ill Data collected must be used to provide~ 

21 1fil management information to the legislative and executive branches for the purpose of making 

22 policy and management decisions, including but not limited to: 

23 ~ill performance information to enable the state to enact remedial efforts to ensure quality, 

24 control abuse, and enhance cost control; 

25 Mllil information on medical, indemnity, and rehabilitation costs, utilization, and trends; ffl'IQ 

26 tGtiilil information on litigation and attorney involvement for the purpose of identifying trends, 

27 problem areas, and the costs of legal involvement; aAe 

28 (bl current and prior claim information to iAsurars, iAslueiRa iAsurers a1e1thericad te transast 

29 iRsuraAGB iA ether states, ta eeterR'liAB .A.NY INSURER THAT IS AT RISK ON A CLAIM, OR THAT IS 

30 ALLEGED TO BE AT RISK IN ANY ADMINISTRATIVE OR JUDICIAL PROCEEDING, TO DETERMINE claims 
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liability aflG OR FOR fraud investigation ang sroseoution. l~I HJSURl~IG Tl,,i O,T Tl=IE RIGl=IT oi;: IMDI' tlDU/> L 

2 PRIV.O.CY la ~IOT l~H'Rl~JGED WITHOUT A SlolQWl~JG or;: COMPElbl~JG ST/'H! l~JTEREaT ~ 

3 INFORMATIO~I TO ~E Rl!ll!Oal!D,. THE DEPARTMENT MAY RELEASE INFORMATION ONLY UPON 

4 WRITTEN REQUEST BY~ THE AT RISK INSURER, AND MAY Se DISCLOSE ONLY THE CLAIMMH'S 

5 NAME, CLAIMANT'S IDENTIFICATION NUMBER, PRIOR CLAIM NUMBER, DATE OF INJURY, BODY PART 

6 INVOLVED, AND NAME AND ADDRESS OF THE INSURER AND CLAIM ADJUSTER ON EACH CLAIM FIL[Q,_ 

7 INFORMATION OBTAINED BY AN INSURER PURSUANT TO THIS SECTION MUST REMAIN CONFIDENT'e,J 

8 AND MAY NOT BE DISCLOSED TO A THIRD PARTY EXCEPT TO THE EXTENT NECESSARY FOR ~ 

9 INI/ESTIG/>.TIOM ONO PROSl!CUTIO~I OF F'RAUD, CLAIMS MA~I/\GEMENT, OR CLAIMS PROCESal~JG 

10 DETERMINING CLAIM LIABILITY OR FOR FRAUD INVESTIGATION; AND 

11 (C) CURRENT AND PRIOR CLAIM INFORMATION TO LAW ENFORCEMENT AGENCIES FQ_R_ 

12 PURPOSES OF FRAUD INVESTIGATION OR PROSECUTION. 

13 R+Ql The department is authorized to collect from insurers, employers, medical providers, the legal 

14 profession, and others the information necessary to generate the workers' compensation data base system. 

15 {-JJ.J.11 The workers' compensation data base system must be designed in accordance with the 

16 following principles: 

17 (a) avoidance of duplication and inconsistency; 

18 lb) reasonable availability of data elements; 

19 (cl value of information collected to be commensurate with the cost of retrieving the collected 

20 information; 

21 (d) uniformity to permit efficiency of collection and to allow interstate comparisons; 

22 lei a workable mechanism to ensure the accuracy of the data collected and to protect the 

23 confidentiality of collected data; 

24 (fl reasonable availability of the data at a fair cost to the user; 

25 (g) a broad application to plan No. 1, plan No. 2, and plan No. 3 insurers; 

26 (h) compatibility with electronic data reporting; 

27 (i) reporting procedures that can be handled through private data collection systems that adhere 

28 to the provisions of subsections rnw i1l@l through {-JJ.W i1:lihJ.; 

29 (jl implementation of reporting requirements that allow reasonable lead time for compliance. 

30 44-tj_fil (al The eepartRlent shall take all steps nooossary to ha"e tho workers' soR1pensatien eata 
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ease s1•steR1 full,• eporatieAal a·,• Jul·,• 1, 1 QQe. 

2 (131 After the 11 •0rkers' saRlflOAsatieA EJata ease syst0R1 is eperatieAal, the The department shall 

3 publish an annual a sionnial AN ANNUAL report ans Rlay 13uslish quartorl•~ r013arts on the information 

4 compiled. 

5 16) Users of information obtained from the workers' compensation data base under this section are 

6 liable for damages arising from misuse or unlawful dissemination of data base information." 

7 

8 

9 

Soatien 4. Ssstian 3Q 71 303, MCA, is aR1onEJos ta road: 

"39 71 303. Werk paid Jar in preport•,• etl=1or than rnenov wages ta Ile dotorrnined llv 

1 O dopartrnont, Whore any 1/IJhon an ornpleyor 13res1,1res an•,• wark te Ila dano, payR1ont fer whish is te so was 

11 R1ado iA preperty other tl=lan Rlanoy er its equivalent ana the "311,JB et 11 1hish ~ praperty is spesulative or 

12 intangisle, the wages af tl=lo OR113layoos rosoi~•ing susl=l ~ s0R1ponsatian shall so dotsrR1inos sy tho 

13 a0partR1ont in asssrsanso with Rlust bo tho gaing ,.,ago far tho saRlB er siRlilar 'Yark in the aistrist er 

14 lssality where tho saR10 is te bo werk was 13orferR1eel." 

Section 4. Section 39-71-401, MCA, is amended to read: 

15 

16 

1 7 "39-71-401. Employments covered and employments exempted. 111 Except as provided in 

18 subsection ( 2), the Workers' Compensation Act applies to all employers, as defined in 39-71-117, and to 

19 all employees, as defined in 39-71-118. An employer who has any employee in service under any 

20 appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the 

21 provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers' 

22 Compensation Act is subject to and bound by the compensation plan that has been elected by the 

23 employer. 

24 12) Unless the employer elects coverage for these employments under this chapter and an insurer 

25 allows an election, the Workers' Compensation Act does not apply to any of the following employments: 

26 la) household and domestic employment; 

27 lb) casual employment as defined in 39-71-116; 

28 (c) employment of a dependent member of an employer's family for whom an exemption may be 

29 claimed by the employer under the federal Internal Revenue Code; 

30 (d) employment of sole proprietors, working members of a partnership, or working members of a 
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member-managed limited liability company, except as provided in subsection (3); 

2 (el employment of a broker or salesR=1aF1 salesperson performing under a license issued by the board 

3 of realty regulation; 

4 (fl employment of a direct seller as defined in 26 U.S.C. 3508; 

5 (g) employment for which a rule of liability for injury, occupational disease, or death is prcv,oed 

6 under the laws of the United States; 

7 (hi employment of a person performing services in return for aid or sustenance only, excr-pt 

8 employment of a volunteer under 67-2-105; 

9 (i) employment with a railroad engaged in interstate commerce, except that railroad construction 

1 0 work is included in and subject to the provisions of this chapter; 

11 (jl employment as an official, including a timer, referee, or judge, at a school amateur athiet:c 

12 event, unless the person is otherwise employed by a school district; 

13 (kl employment of a person performing services as a newspaper carrier or free-lance correspondent 

14 if the person performing the services or a parent or guardian of the person performing the services in the 

15 case of a minor has acknowledged in writing that the person performing the services and the services are 

16 not covered. As used in this subsection, "free-lance correspondent" is a person who submits articles or 

17 photographs for publication and is paid by the article or by the photograph. As used in this subsection, 

1 8 "newspaper carrier": 

19 Ii) is a person who provides a newspaper with the service of delivering newspapers singly or in 

20 bundles; but 

21 (ii) does not include an employee of the paper who, incidentally to the employee's main duties, 

22 carries or delivers papers. 

23 (I) cosmetologist's services and barber's services as defined in 39-51-204( 1 )(I); 

24 (ml a person who is employed by an enrolled tribal member or an association, business, 

25 corporation, or other entity that is at least 51 % owned by an enrolled tribal member or members, whose 

26 business is conducted solely within the exterior boundaries of an Indian reservation; 

27 (nl employment of a jockey performing under a license issued by the board of horseracing from the 

28 time the jockey reports to the scale room prior to a race through the time the jockey is weighed out after 

29 a race if the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing, 

30 that the jockey is not' covered under the Workers' Compensation Act while performing services as a jockey; 
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(o) employment of an employer's spouse for whom an exemption based on marital status may be 

2 claimed by the employer under 26 U.S.C. 7703; 

3 Ip) a person who performs services as a petroleum land professional. As used in this subsection, 

4 a "petroleum land professional" is a person who: 

5 Iii is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

6 negotiating a business agreement for the exploration or development of minerals; 

7 iii) is paid for services that are directly related to the completion of a contracted specific task rather 

8 than on an hourly wage basis; and 

9 (iii) performs all services as an independent contractor pursuant to a written contract. 

10 (q) an officer of a quasi-public or a private corporation or manager of a manager-managed limited 

11 liability company who qualifies under one or more of the following provisions: 

12 (il the officer or manager is engaged in the ordinary duties of a worker for the corporation or the 

13 limited liability company and does not receive any pay from the corporation or the limited liability company 

14 for performance of the duties; 

15 (iii the officer or manager is engaged primarily in household employment for the corporation or the 

1 6 limited liability company; 

17 (iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation 

18 or owns 20% or more of the limited liability company; or 

19 (iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law, 

20 daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the 

21 number of shares of stock in the corporation or who owns 20% or more of the limited liability company. 

22 (31 (al A sole proprietor, a working member of a partnership, or a working member of a 

23 member-managed limited liability company who represents to the public that the person is an independent 

24 contractor shall elect to be bound personally and individually by the provisions of compensation plan No. 

25 1, 2, or 3 but may apply to the department for an exemption from the Workers' Compensation Act. 

26 (bl The application must be made in accordance with the rules adopted by the department. +l:lefe 

27 ~ +M THERE IS NG A $25 fee for the iffitial INITIAL application, ARY s1:11ls0~1:10Rt applisatieR aRd aRy 

28 FOR0111al. ANY SUBSEQUENT APPLICATION RENEWAL must be aGG8FRpaRioa lly a $ 2e applisatieR foe 

29 EletOFR1iR08 lly the aoeartFRORt iR aR BFR81:1Rt that is s1:1ffisi0Rt ts f1:1lly fl:IRS tho GBGt ef aElFRiRisteFiRa the 

30 erearaFR ACCOMPANIED BY A $25 APPLICATION FEE. The application fee must be deposited in the 
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administration fund established in 39-71-201 te effset the sests ef adf!linisterin9 the ~rei;iraITT TO OFFSET 

2 THE COSTS OF ADMINISTERING THE PROGRAM. 

3 (c) When an application is approved by the department, it is conclusive as to the status of an 

4 independent contractor and precludes the applicant from obtaining benefits under this chapter. 

5 (d) The exemption, if approved, remains in effect for~ 3 YEARS following the date oi n·,-i 

6 department's approval. To maintain the independent contractor status, an independent contractor st;2d 

7 ann.ially EVERY 3 YEARS submit a renewal application. A renewal application must be submitted for ~ii 

8 independent contractor exemptions approved as of July 1, 1995, or thereafter. The renewal application an1 

9 the $25 renewal application fee must be received by the department at least 30 days prior to the 

10 anniversary date of the previously approved exemption. 

11 le) A person who makes a false statement or misrepresentation concerning that person's status 

12 as an exempt independent contractor is subject to a civil penalty of $1,000. The department may impose 

13 the penalty for each false statement or misrepresentation. The penalty must be paid to the uninsured 

14 employers' fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section. 

15 (f) If the department denies the application for exemption, the applicant may contest the denial hy 

16 petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-11 09. An 

17 applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance witn 

18 the procedure established in 39-51-2403 and 39-51-2404. 

19 (4) (a) A corporation or a manager-managed limited liability company shall provide coverage for ,ts 

20 employees under the provisions of compensation plan No. 1, 2, or 3. A quasi-public corporation, a private 

21 corporation, or a manager-managed limited liability company may elect coverage for its corporate officers 

22 or managers, who are otherwise exempt under subsection (2), by giving a written notice in the following 

23 manner: 

24 Ii) if the employer has elected to be bound by the provisions of compensation plan No. 1, by 

25 delivering the notice to the board of directors of the corporation or to the management organization of the 

26 manager-managed limited liability company; or 

27 (ii) if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by 

28 delivering the notice to the board of directors of the corporation or to the management organization of the 

29 manager-managed limited liability company and to the insurer. 

30 (bl If the employer changes plans or insurers, the employer's previous election is not effective and 
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the employer shall again serve notice to its insurer and to its board of directors or the management 

2 organization of the manager-managed limited liability company if the employer elects to be bound. 

3 15) The appointment or election of an employee as an officer of a corporation, a partner in a 

4 partnership, or a member in or a manager of a limited liability company for the purpose of exempting tne 

5 employee from coverage under this chapter does not entitle the officer, partner, member, or manager to 

6 exemption from coverage. 

7 16) Each employer shall post a sign in the workplace at the locations where notices to employees 

8 are normally posted, informing employees about the employer's current provision of workers' compensation 

9 insurance. A workplace is any location where an employee performs any work-related act in the course of 

10 employment, regardless of whether the location is temporary or permanent, and includes the place of 

1 1 business or property of a third person while .!he employer has access to or control over the place of 

12 business or property for the purpose of carrying on the employer's usual trade, business, or occupation, 

13 The sign must be provided by the department, distributed through insurers or directly by the department, 

14 and posted by employers in accordance with rules adopted by the department, An employer who purposely 

15 or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation." 

Section 5. Section 39-71-433, MCA, is amended to read: 

16 

17 

1 8 "39-71-433. Group purchase of workers' compensation insurance. 11) On roooi¥in§ approYal of 

19 ti:10 Elopartn:iont, two Two or more business entities may join together to form a group to purchase individual 

20 workers' compensation insurance policies covering each member of the group. 

21 (2) Te be eligible te jeiR a no•u groyp tl=lat is ferFF1ing, tl=ie elepartR=ient si=lall 8oterA1in0 that a 

22 bldsinoss entity is on§agoEl in a bYsinoss pldrsldit that is the san:io as or sirnilar to the bldsiness pwsuits of 

23 tho other entities partisipating in tho groyp, 

24 (~) Tho departn:iont shall establish a sortilisation prograrn for groyps organized Yndor this sestion 

25 and shall issyo to eligible bldsinoss entities oortilioatos ol appro¥al that aldthorizo forrnation and n:iaintenanse 

26 ef a §rOldp. 

27 (4) Tho department b~r Fldlo shall aElopt forrns, oritoria, and preooswos for the issldanse of 

28 eenifisates ef ap13ro 1 •al te 9re1::1ps WRdor this sostioR, 

29 le) A §FOldll sortifiod ,mElor this sootion n:iav ads aElditional n:iornbors witholdt appro~•al lron:i the 

30 eepartn:ient if the aeditional n:ien:ibers n:ieet the spooifio sriteria iElontifiee in the orii;iinal applisation ans an~• 
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FRositieations to tho eritoria, as apf')rovos bv tho aopartFRont. 

2 ~ill A group sortifios formed under this section may purchase individual workers' compensati,,n 

3 insurance policies covering each member of the group from any insurer authorized to write workers' 

4 compensation insurance in this state, except that the state fund, as defined in 39-71-2312, has the rign 

5 to refuse coverage of a group and its plan of operation but~ may not refuse coverage to an indiv 1 dual 

6 employer. Under an individual policy, the group is entitled to a premium or volume discount that would tie 

7 applicable to a policy of the combined premium amount of the individual policies. 

8 P-H.lli A group shall apportion any discount or policyholder dividend received on workers' 

9 compensation insurance coverage among the members of the group according to a formula adopted in t!le 

10 plan of operation for the group. 

11 AAB.l. A group shall adopt a plan of operation that must include the composition and selection of 

12 a governing board, the methods for administering the group, the eligibility requirements to join the group, 

13 and guidelines for the workers' compensation insurance coverage obtained by the group, including t~e 

14 payment of premiums, the distribution of discounts, and the method for providing risk management. A 

15 !JFOUP shall file a soi;,v of its i;,lan of operation with the separtFRent " 

16 

17 Section 6. Section 39-71-503, MCA, is amended to read: 

18 "39-71-503. Administration offund--appropriation. (1) The department shall administer the fund 

19 and shall pay from it all expenses of administering the fund, all loss adjustment expenses for claims of 

20 injured employees of uninsured employers, and all proper benefits to injured employees of uninsured 

21 employers. 

22 (2) Surpluses and reserves may not be kept for the fund. The department shall make payments that 

23 it considers appropriate as funds become available from time to time, The payment of weekly disability 

24 benefits takes proferense precedence over the payment of medical benefits. Lump-sum payments of future 

25 projected benefits, including impairment awards, may not be made from the fund. The board of investments 

26 shall invest the money of the fund, and the investment income must be deposited in the fund. The sost of 

27 asFRinistration of the funs FRust be paiEI out of the FRenev in the funs. 

28 13) The amounts necessary for the payment of benefits from this fund are statutorily appropriated, 

29 as provided in 17-7-502, from this fund." 

30 
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Section 7. Section 39-71-504, MCA, is amended to read: 

2 "39-71-504. Funding of fund -- option for agreement between department and injured employee. 

3 The fund is funded in the following manner: 

4 I 11 @J. The department may require that the uninsured employer pay to the fund a penalty of either 

5 up to ~ ~ DOUBLE the premium amount the employer would have paid on the payroll of the 

6 employer's workers in this state if the employer had been enrolled with compensation plan No. 3 for tho 

7 porioEl of tiFAo that tho oi:nploysr was uAinsursEl or .$.-200 $10,000 $200, whichever is greater. IN 

8 DETERMINING THE PREMIUM AMOUNT FOR THE CALCULATION OF THE PENAL TY UNDER THIS 

9 SUBSECTION, THE DEPARTMENT SHALL MAKE AN ASSESSMENT BASED ON HOW MUCH PREMIUM 

10 WOULD HAVE BEEN PAID ON THE EMPLOYER'S PAST 3-YEAR PAYROLL FOR PERIODS WITHIN THE 3 

11 YEARS WHEN THE EMPLOYER WAS UNINSURED. In ElotorrniAiA9 tho prorniuFA arnouAt for tho salsulation 

1 2 of tho l')OAalty UASOF this sussostiBA, tho dol')aFtFAORt shall FAako an aS60SSFAORt OR ho"' FAUGh prOFAIUFA 

13 ,,•oulEl hauo soon !')aid on tho OFAl')loyor's past 3 year fla 1,irall for periods 111 ithin the 3 years •11hon tho 

14 OFAfllo~·or was uninsured. 

15 Q+lli.l The fund shall rosoivo collect from an uninsured employer an amount equal to all benefits 

16 paid or to be paid from the fund to an injured employee of the uninsured employer. 

17 13) The dof'lartrnont i:nay doteri:nino that tho $1,000 assossrnonts that are shar9od a9ainst an 

18 insurer in eash sass of an industrial Eloath unEler 39 71 90211) i:nust so paiEl to tho uninsured oi:nployors' 

19 fund rather than tho sues0E1tJBAt injury funs. 

20 (2) Tl-II! Dl!flARTMl!~lTM"Y CI.Tl!RMIMl!THAT THI! $1,000ASSeSSMe~ITS THAT ,!\Re GHARGeD 

21 AGAIMSTAN INSURl!R l~l l!ACI-I CASI! oi; "~I l~ICIJSTRl"b Cl!"Ti-l UNCl!R 39 71 902(1) MUST Be PAID 

22 TO Tl-II! UNINSIJRl!D l!MflbQYl!RS' i;u~m R"THl!R Tl-lAN Tl-II! SUBSeQUl!~IT l~IJURY FU~lD. 

23 Iq)(2)(3H2l The department may enter into an agreement with the injured employee or the 

24 employee's beneficiaries to assign to the employee or the beneficiaries all or part of the funds resoi,,os 

25 collected by the department from the uninsured employer pursuant to subsection Q+ ill.{Ql." 

26 

27 Section 8. Section 39-71-704, MCA, is amended to read: 

28 "39-71-704. Payment of medical, hospital, and related services -- fee schedules and hospital rates 

29 -- fee limitation. ( 1) In addition to the compensation provided under this chapter and as an additional benefit 

30 separate and apart from compensation benefits actually provided, the following must be furnished: 
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(a) After the happening of a compensable inJury and subject to other provisions of this chapter, r•,e 

2 insurer shall furnish reasonable primary medical services for conditions resulting from the injury for :hu:;e 

3 periods as the nature of the injury or the process of recovery requires. 

4 (bl The rnsurer shall furnish secondary medical services only upon a clear demonstrar,on , f 

5 cost-effectiveness of the services in returning the injured worker to actual employment. 

6 (cl The insurer shall replace or repair prescription eyeglasses, prescription contact len$e,., 

7 prescription hearing aids, and dentures that are damaged or lost as a result of an injury, as defirieo 1 

8 39-71-119, arising out of and in the course of employment. 

9 (d) The insurer shall reimburse a worker for reasonable travel expenses incurred in travel to 3 

1 0 medical provider for treatment of an inIury only if the travel is incurred at the request of the iris~rer. 

11 Reimbursement must be at the rates allowed for reimbursement of travel by state employees. 

12 (e) Except for the repair or replacement of a prosthesis furnished as a result of an industrial ,nIury, 

13 the benefits provided for in this section terminate when they are not used for a period of 60 consecutive 

14 months. 

15 (f) Notwithstanding subsection (1)(a), the insurer may not be required to furnish, after the workpr 

16 has achieved medical stability, palliative or maintenance care except: 

17 (ii when provided to a worker who has been determined to be permanently totally disabled and for 

18 whom it is medically necessary to monitor administration of prescription medication to maintain the worker 

19 in a medically stat'1onary condition; or 

20 (iii when necessary to monitor the status of a prosthetic device. 

21 (g) If the worker's treating physician believes that palliative or maintenance care that woul :i 

22 otherwise not be compensable under subsection ( 1 )(fl is appropriate to enable the worker to continue 

23 current employment or that there is a clear probability of returning the worker to employment, the treating 

24 physician shall first request approval from the insurer for the treatment. If approval is not granted, th9 

25 treating physician may request approval from the department for the treatment. The department shall 

26 appoint a panel of physicians, including at least one treating physician from the area of specialty in which 

27 the injured worker is being treated, pursuant to rules that the department may adopt, to review the 

28 proposed treatment and determine its appropriateness. 

29 (h) Notwithstanding any other provisions of this chapter, the department, by rule and upon the 

30 advice of the professional licensing boards of practitioners affected by the rule, may exclude from 
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23 
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26 

27 

28 

29 

30 

compensability any medical treatment that the department finds to be unscientific, unproved, outmoded, 

or experimental. 

(21 The department shall annually establish a schedule of fees for medical nonhospital services 

necessary for the treatment of injured workers. Charges submitted by providers must be the usual and 

customary charges for nonworkers' compensation patients. The department may require insurers to submit 

information to be used in establishing the schedule. Tho EJopartmont shall establish utili2atien ans treatmom 

stanaards fer all msdisal servisos provided ler undor this shaptor in sensultation with the staneing medisal 

ad,,isory sommittees 13revided fer in 3Q 71 11GQ. 

(3) The department shall establish rates for hospital services necessary for the treatment of injured 

workers. Beginning January 1, 1995, the rates may be based on per diem or diagnostic-related groups. The 

rates established by the department ~ursuant to this subsection may not be less than medicaid 

reimbursement rates. Approved rates must be in effect for a period of 12 months from the date of approval. 

The department may coordinate this ratesetting function with other public agencies that have similar 

responsibilities. For services available in Montana, insurers are not required to pay facilities located outside 

Montana rates that are greater than those allowed for services delivered in Montana. 

(4) The percentage increase in medical costs payable under this chapter may not exceed the annual 

percentage increase in the state's average weekly wage as defined in 39-71-116. 

(51 Payment pursuant to reimbursement agreements between managed care organizations or 

preferred provider organizations and insurers is not bound by the provisions of this section. 

16) Disputes between an insurer and a medical service provider regarding the amount of a fee for 

medical services must be resolved by a hearing before the department upon written application of a party 

to the dispute. 

(71 (al After the initial visit, the worker is responsible for 20%, but not to exceed $10, of the cost 

of each subsequent visit to a medical service provider for treatment relating to a compensable injury or 

occupational disease, unless the visit is to a medical service provider in a managed care organization as 

requested by the insurer or is a visit to a preferred provider as requested by the insurer. 

lb) After the initial visit, the worker is responsible for $25 of the cost of each subsequent visit to 

a hospital emergency department for treatment relating to a compensable injury or occupational disease. 

(c) "Visit", as used in subsections (7)(a) and (7)(b), means each time the worker obtains services 

relating to a compensable injury or occupational disease from: 
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(i) a treating physician; 

2 (ii) a physical therapist; 

3 (iii) a psychologist; or 

4 livl hospital outpatient services available in a nonhospital setting. 

5 Id) A worker is not responsible for the cost of a subsequent visit pursuant to subsection I Hai ,f 

6 the visit is an examination requested by an insurer pursuant to 39-71-605." 

7 

8 Section 9. Section 39-71-721, MCA, is amended to read: 

9 "39-71-721. Compensation for injury causing death -- limitation. ( 1) (a) If an injured employee a:es 

1 O and the injury was the proximate cause of the death, the beneficiary of the deceased is entitled to the same 

11 compensation as though the death occurred immediately following the injury. A beneficiary's eligibility for 

12 benefits commences after the date of death, and the benefit level is established as set forth in subsection 

13 (2). 

14 (b) The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a 

1 5 worker prior to death but not yet recouped. The insurer shall recover the payments from the beneficiary's 

16 biweekly payments as provided in 39-71-741 ~.@l. 

17 (2) To beneficiaries as defined in 39-71-116(5)(a) through (5)(d), weekly compensation benefits 

18 for an injury causing death are 66 2/3% of the decedent's wages. The maximum weekly compensation 

19 benefit may not exceed the state's average weekly wage at the time of injury. The minimum weekly 

20 compensation benefit is 50% of the state's average weekly wage, but in no event may it exceed the 

21 decedent's actual wages at the time of death. 

22 13) To beneficiaries as defined in 39-71-116(5)Iel and (5)(f), weekly benefits must be paid to the 

23 extent of the dependency at the time of the injury, subject to a maximum of 66 2/3% of the decedent's 

24 wages. The maximum weekly compensation may not exceed the state's average weekly wage at the time 

25 of injury. 

26 (4) If the decedent leaves no beneficiary, a lump-sum payment of $3,000 must be paid to the 

27 decedent's surviving parent or parents. 

28 (5) If any beneficiary of a deceased employee dies, the right of the beneficiary to compensation 

29 under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks subsequent 

30 to the date of the deceased employee's death or until the spouse's remarriage, whichever occurs first. After 
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benefit payments cease to a surviving spouse, death benefits must be paid to beneficiaries, if any, as 

2 defined in 39-71-116(5)(b) through I5l(d). 

3 161 In all cases, benefits must be paid to beneficiaries. 

4 171 Benefits paid under this section may not be adjusted for cost of living as provided in 

5 39-71-702." 

6 

7 

8 

9 
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25 
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28 

29 

30 

Section 10. Section 39-71-741, MCA, is amended to read: 

"39-71-741. Compromise settlements and lump-sum payments. I 1) By written agreement iiled 

with the department, benefits under this chapter may be converted in whole or in part into a lump sum. 

An agreement is subject to department approval. If the department fails to approve OR DISAPPROVE the 

agreement in writing within 14 days of the filing with the department, the agreement is approved. The 

department shall directly notify a claimant of a department order approving or disapproving a claimant's 

compromise or lump-sum payment. Upon approval, the agreement constitutes a compromise and release 

settlement and may not be reopened by the department. The department may approve an agreement to 

convert the following benefits to a lump sum only under the following conditions: 

la) 9enetits uneler this shaptor mav BO sonvorteel in whole or in part to a lump sum: 

44 all benefits if a claimant and an insurer dispute the initial compensability of an injury+ and 

Oil it tho slaiFRant anel insurer a9ree ta a sottleFRent. 

(Bl The a§rooment is suBjeot ta elopartment appreval. The elepartment FRav disappro•,e an 

a§roomont unelor this sostian anly it thoFS is net a there is a reasonable dispute over compensability7~ 

Isl IJpan appra,.al, tho O§FOBment sanstitutos a saFRpraFRiGB anel rnleaso settlement anel FRa~c net 

BB reaponeel B'f the Elopartment. 

~llil Permanent permanent partial disability benefits FRa•t BB san•,ortoel in whale er in part to 

a lump sum payFRont it: 

44 if an insurer has accepted initial liability for an injury;---aM 

(iii tho slaimant anel the insurer agrne ta a luFRp s1iFR san\'Brsion. 

™ The total of any permanent partial lump-sum conversion in part that is awarded to a claimant 

prior to the claimant's final award may not exceed the anticipated award under 39-71-703. 

Is) An a§roomont is suBjost to elopartFRent approval. The department may disapprove an agreement 

under this subsection ( 1 )lb) only if the department determines that the lump-sum conversion amount is 
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inadequate. If sisappro,.os, tho sspartmont shall set forth in aotail the reasons for sisappro11al. 

2 {al 1 'pen approval, a compromise ans release settlement may not 13e reopened 13•f tho sspa, trru,i-n. 

3 ~ill Permanent permanent total disability benefits mav 130 sonvertos in ,11h0lo er in part to .14.+RC--B 

4 sum. The if the total of all lump-sum conversions in part that are awarded to a claimant ffi<l¥ do not ,·xce,,'.d 

5 $20,000. A som•orsion ma'f bo maso onlv upon tho ·witton applisation of tho injures worker w·t1+-+1'.,o 

6 sonsurrance of the insurer. Approval of the lump sum pa,•mont rests in the sissretion of the depar :1-'Fis++ 

7 The approval or award of a lump-sum permanent total disability payment in whole or in part :;y :,e 

8 department or court must be the exception. It may be given only if the worker has demonstrated fi:-,anc 31 

9 need that: 

10 li:ltill relates to: 

1 1 @JAJ. the necessities of life; 

1 2 WJ.fil an accumulation of debt incurred prior to the injury; or 

1 3 t+iil,iQ a self-employment venture that is considered feasible under criteria set forth by the 

1 4 department; or 

1 5 ~illl arises subsequent to the date of injury or arises because of reduced income as a result c: f 

16 the injury; OR 

17 (D) EXCEPT AS OTHERWISE PROVIDED IN THIS CHAPTER, ALL OTHER COMPROfvlJSE 

18 SETTLEMENTS AND LUMP-SUM PAYMENTS AGREED TO BY A CLAIMANT AND INSURER. 

19 44+@ Any lump-sum conversion of benefits under this section must be converted to present value 

20 using the rate prescribed under subsection ~ @JJQJ_. 

21 W@ (a) An insurer may recoup any lump-sum payment amortized at the rate established by t:-ie 

22 department, prorated biweekly over the projected duration of the compensation period. 

23 (bl The rate adopted by the department must be based on the average rate for United States 

24 10-year treasury bills in the previous calendar year. 

25 (c) If the projected compensation period is the claimant's lifetime, the life expectancy must be 

26 determined by using the most recent table of life expectancy as published by the United States national 

27 center for health statistics. 

28 16) I.Ybjsst to the other 13,0.,isiens of this sestion, the so13artmont shall appro"o or sonv in l''riting 

29 oomprsFRiso settloFAents and luFl'lp suFR payments agrood to 13y workers anEl insurers. Tl:io Elo13artmeRt sh ail 

30 sirestlv notify a slaimant ef a sopartment ersor apprm'iRg ar ElenviRg a slaiFRant's 0ompr0mis0 or h,rnp sum 
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2 t+H.11 A dispute between a claimant and an insurer regarding the conversion of biweekly payments 

3 into a lump-sum is considered a dispute1 for which a mediator and the workers' compensation court have 

4 jurisdiction to make a determination. If an insurer and a claimant agree to a compromise and release 

5 settlement or a lump-sum payment but the department disapproves the agreement, the parties may request 

6 the workers' compensation court to review the department's decision." 

Section 11. Section 39-71-2314, MCA, Is amended to read: 

7 

8 

9 "39-71-2314. State fund assigneEI Fi&lc plan subject to laws applying to state agencies. ++Hf 

10 aR assi9ReEl risk plaR is estaalisl'laEl aREl aElrniRistereEl ia1ors1oaRt te 3Q 71 431, tl'le state f1o1Rd is cuajast ta 

11 tl'le prarnic1FA talOi lial3ility fer iRs1orers as prm,iaael iA 33 2 7Qli aasea an earned premil!m ana paid an revenue 

12 fraFA tl'le previeus fissal ~•oar. 

13 f-2.t The state fund is subject to laws that generally apply to state agencies, including but not limited 

14 to Title 2, chapters 2, 3, 4 (only as provided in 39-71-2316), and 6, and Title 5, chapter 1 3. The state fund 

15 is not exempt from a law that applies to state agencies unless that law specifically exempts the state fund 

16 by name and clearly states that it is exempt from that law." 

17 

18 NEW SECTION. Section 12. Transfer of deposits and surplus funds. ( 1 l All deposits held in trust 

19 by the department of labor and industry pursuant to 39-71-2206 must be returned to the insurer who made 

20 the deposit on or before December 31, 1997. 

21 (2) Any surplus funds remaining in the underinsured employers' fund on [the effective date of this 

22 act] must be deposited in the uninsured employers' fund provided for in 39-71-502. 

23 

24 NEW SECTION. Section 13. Repealer. Sections 39-71-431, 39-71-531, 39-71-532, 39-71-533, 

25 39-71-534, 39-71-1013, 39-71-1109, and 39-71-2206, MCA, are repealed. 

26 

27 NEW SECTION. Section 14. Severability. If a part of [this act) is invalid, all valid parts that are 

28 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

29 applications, the part remains in effect in all valid applications that are severable from the invalid 

30 applications. 
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NEW SECTION. Section 15. Effective date. [This act] is effective July 1, 1997. 

-END-
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