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LE DEALERS MANUFACTURERS, AND DISTRIBUTORS; AND AMENDING SECTIONS 61-4-101,
61-4-104, 61-4- 120,61-4-121,61-4-131,61-4-133,61-4-134,61-4-201,61-4-205,61-4-206,61-4-207,
AND 61-4-208, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

v 4 L,zﬁ.a/z/é

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 61-4-101, MCA, is amended to read:

"61-4-101. Application for dealer’s license or wholesaler’s license. (1) (a} A verified application
for licensure as a dealer or wholesaler must be filed, by mail or otherwise, in the office of the department
by each person, firm, corporatiaon, or association that, for commission or profit, engages in:

{i) the business of buying, selling, exchanging, taking for consignment, or acting as a broker of new
motor vehicles, recreational vehicles, used motor vehicles, trailers (except trailers having an unloaded
weight of less than 500 pounds), semitrailers, mobile homes, or special mobile equipment as defined in
61-1-104; or

(i) business as a wholesaler as defined in 61-1-319.

{b) A licensed real estate broker or agent lawfully buying, seliing, exchanging, taking for
consignment, or acting as a broker of mobile homes is exempt from licensure under this section.

{c) The sale of more than three motor vehicles or the offering for sale of more than three motor
vehicles, if the motor vehicles are not titled in the seller’s name, in any 1 calendar year is prima facie
evidence that a person is engaged in the business of dealing motor vehicles. Licensed whaolesalers do not
have the privilege of the use of dealer license plates as provided in subsection (2}{b) but are authorized to
dispiay and use demonstrator plates under the provisions of 61-4-102{2)(a)lii}.

(d) Each license application and all of the information contained in it must be verified by the
department or an autharized representative of the department on a form to be furnished by the department
for that purpose and must contain the information required. Each application must be accompanied by the
license fee specified in 81-4-102. A dealer’s or wholesaler’'s license must be renewed and paid for annually,

' Legisiative

\ Services -1 - INTRODUCED BILL

“ Djvision s B 3 qj



h5th Legislature LC0643.01

N g s W N

o W W

11

13
14
15
18
17
18
19
20
21
22
23
24
25
26
27
28
29
30

and an application for relicensure must be filed not later than January 1 of each year. if an application for
renewal of a license has been received by the department prierto before the expiration of the Iicense, the
licensee may operate the business and display dealer or demonstrator piates under the expired license
between January 1 and February 15 following expiration.

{2) To qualify for licensure and the issuance and use of "D" "UD", "RV", "DTR", or "MCD" plates
as provided in this subsection, the applicant saust shall furnish the foliowing information and gualify under
the following provisions:

{al To qualify as a new motor vehicle dealer and for the use of "D" plates, the applicant must shall:

(i} state the name under which the business is to he conducted and the location of the premises
(street address, city, county, and state] where records are kept, sales are made, and stock of motor
vehicles is displayed;

(i} state the name, and address, date of birth, and social security number of all awners or persons

having an interest in the business, provided that in the case of a corporation, the names and addresses of
the president and secretary are sufficient;

{iii) _identity other dealerships owned by the applicant, identify all persons in Montana or in another

state having an interest in another dealership owned by the applicant, and disclose whether the applicant

or other person with interest in a dealership cwned by the applicant has been convicted of a felony;

{iv) _certify that the applicant has acguired and shall maintain_motor vehicle liability insurance,

pursuant to 61-6-301, for any vehicle offered for demonstration or loan to a customer;

A

Hi#v) state the name and rmake of ali motor vehicles handled and the name and address of the

manufacturer, importer, or distributor with whom the applicant has a written new motor vehicle franchise
or sales agreement;

twi{vi} execute a certificate 1o the effect that the applicant has a permanent building for the display
and sale of new motor vehicles at the location of the premises where sales are conducted:

a(vii] execute a certificate to the effect that the applicant has a bona fide service department for
the repair, service, and maintenance of motor vehicles; and

feit(viii} execute a certificate to the effect that the applicant is a bona fide dealer in new motor
vehicles and that the dealer is recognized by a manufacturer, importer, or distributor as a dealer in new
motor vehicles.

{b) To quality as a used motor vehicle dealer and for the use of "UD" plates; as a recreational
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vehicle dealer and for the use of "RV" plates; as a trailer, semitrailer, or special mobile equipment dealer
and for the use of "DTR" plates; as a motorcycle or quadricycle dealer and for the use of "MCD" plates;
or as a wholesaler and for the use of demonstrator plates, the applicant shall, in addition to the matters set

forth in subsections (2)(a)li) ard+2HaHH through (2}(al(iv), provide:

(i} a statement that the:

(A) applicant has an established place of business that inciudes a lot or lots upon which motor
vehicles may be displayed and a permanent nonresidential building on or contiguous to the lot or lots where
records are kept and sales are made; or

{B} wholesaler applicant has an established place of business that includes a permanent
nonresidential building or office where records are kept in order that those records may be inspected;

{ii} a certificate to the effect that the applicant is a bona fide dealer or wholesaler in used motor
vehicles, recreational vehicles, trailers, semitrailers, special mobile equipment, motorcycles, ar quadricycles.
An applicant for a recreational vehicle dealer license shall also indicate on the same certificate that the
person is recognized by a manufacturer, importer, or distributor as a dealer in recreational vehicles.

(c} If two or more vehicle dealer or wholesaler businesses share a location, all records, office
facilities, and inventory, if applicable, must be physically segregated and clearly identified. Each applicant’s
established place of business shall display a sign that indicates the firm name and that vehicles are offered
for sale, The letters of the sign must be clearly visibie and readable to the major avenue of traffic at a
minimum distance of 150 feet.

(d) To qualify for a used motor vehicle dealer's or wholesaler's license, a person shall submit an
annual application for that license and comply with the provisions of 61-4-102(5) in addition to fulfilling the
requirements of subsection (2){b).

{e) The provisions of subsection {2){d) do not apply to an applicant who is licensed as a motor
vehicle wrecking facility under the provisions of Title 75, chapter 10, part 5.

{3} {a) The applicant for a dealer’s or wholesaler’s license shall also file with kis the application a
bond of $26-660 $50,000 for a license as a new motor vehicle dealer, a used motor vehicle dealer, a
recreational vehicie dealer, a trailer deater, or a wholesaler. However, applicants for a license as a trailer
dealer or a trailer wholesaler shall file the $25,000 $50,000 surety bond only if special mobile equipment,
commercial trailers and semitrailers exceeding 6,000 pounds maximum gross loaded weight, mobile homes,

or house trailers are sold;. etherwise—all All other trailer dealer, motorcycle dealer, or wholesaler license
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applicants shall file a bond in the sum of $10,000. All bonds must be conditioned that the applicant shall

conduct the business in accordance with the reguirements of the law. The bond may extend to any other

type of dealer license issued to the applicant at the same place_of business, provided that all types of

licenses are indicated on the face of the bond. All bonds must run to the state of Montana, must be

approved by the department, and must be filed in its office, and must be renewed annually.

{b) A person who suffers loss or damage due to the unlawful conduct of a dealer or wholesaler
licensed under this section shall abtain a judgment from a court of competent jurisdiction prior to collecting
on the bond. The judgment must determine a specific loss or damage amount and conclude that the

licensee’s unlawful operation caused the {oss or damage before payment on the bond is required.”

Section 2. Section 61-4-104, MCA, is amended to read:

"61-4-104. Record of purchase or sale. A dealer or wholesaler licensed under 61-4-101 shall keep
a book or record of the purchases, sales or exchanges, or receipts for the purpose of sale of used vehicles
and a description of the vehicles, together with the name and address of the seller, of the purchaser, and
of the alleged owner ar other person from whom each vehicle was purchased or received or to whom it was
soid or delivered, as the case may be. The description in the case of motor vehicles must also include the

vehicle identification number and engine number, if any, makers-rumber—f-any-chassisRurmber—-any

e and must include a statement

that a number has been obliterated, defaced, or changed if sueh-is-the-faet that has occurred. in the case

of a trailer, semitrailer, or special mobile equipment, the record must include the manufacturer's number

and other numbers or identification marks that appear thereen on the trailer, semitrailer, or special mobile

equipment. The dealer or wholesaler must also have in—his—possession: a duly assigned certificate of

ownership from the owner of the motor vehicle to the dealer or wholesaler from the time the motor vehicle

is delivered to him the dealer or wholesaler until it has been disposed of by kim the dealer or wholesalers

It is a violation of this part for a dealer or wholesaler to fail 1o take assignment of all certificates of
ownership or manutacturer’s certificates of origin for vehicles acquired by the licensee or to fail to assign
the certificate of ownership or manufacturer’s certificate of origin for vehicles sold. All records required to
be kept in accordance with this section, in addition to the required retention of odometer disciosure

information under 61-3-206(4), must be physically located and maintained within the building referred to
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in 61-4-101({2)(b}i}. An authorized representative of the department, upon presentation of his the

representative’s credentials, may inspect and have access to and copy any records required under this

chapter.”

Section 3. Section 81-4-120, MCA, is amended to read:

"61-4-120. Application for auto auction license -- general regulations. (1} A person, firm,
association, or corporation that takes possession of a8 motor vehicle owned by another person through
consignment, bailment, or any other arrangement for the purpose of selling the motor vehicle to the highest
bidder when all buyers are licensed motor vehicle dealers, wholesalers, or wrecking facilities shall file by
mail or otherwise in the office of the department a verified application for licensure as an auto auction. The
application must be made in the following manner:

{a} Each application and all of the information contained in it must be verified by the department
or an authorized representative of the department on a form to be furnished by the department for that
purpose. The application must provide the following information:

(i} the namein which the business is to be conducted and the location of premises,including {street
address, city, county, and state}, where records are kept, sales are made, and motor vehicle stock is
displayed as an established place of business that displays a sign indicating the firm name and that vehicles
are offered for sale. The letters on the sign must be ciearly visible and readable to the major avenue of
traffic at a minimum distance of 150 feet.

(ii) the name and address of all owners or persons having an interest in the business. In the case
of a corporation, the names and addresses of the president and secretary are sufficient.
| {iii) a statement that the applicant is authorized to auction used motor vehicles, recreationat
vehicles, trailers, semitrailers, special mobile equipment, motorcycies, and guadricycles under one license.
A licensed auto auction may not auction a new motor vehicle except when authorized by a new motor
vehicle manufacturer, importer, distributor, or representative thereof, for the purpose of conducting a
closed-factory fleet sale to dispose of new motor vehicles by the franchisor {manufacturer, distributor, or
importer) to franchisee purchasers when the purchasers are iicensed new motor vehicle dealers purchasing
new motor vehicle line-makes autharized by their respective franchise, sales, or distributor agreements. An
auto auction licensed under the provisions of this section shall notify and update the department with

current fleet sale agreements between the auto auction and franchisor, An auto auction may not conduct
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a factory fleet sale unless authorized or appointed by a franchisor licensed under part 2 of this chapter.

{b) Each application must be accompanied by a bond of $26;666 $50,000 and must be canditioned
that the applicant shall conduct business in accordance with the requirements of the law. All bonds must
run to the state of Montana, must be approved by the department and filed in its office, and nust be
renewed annually. A person who suffers loss or damage due to the unlawful conduct of an auto . ~nan
licensed under this section may proceed in the same manner as provided for licensed deaier - and
whotesalers in 61-4-101(3)(b).

(2) An auto auction’s license must be renewed and paid for annually ta the department, and an
application for relicensure must be filed by January 1 of each year. The fee required for each first-time
applicant is $500 and for subseguent renewal applications is $100 each vear. Upon receipt of a properly
completed application, fee, and bond, the department shall issue the auto auction license and assign an
auto auction license number for each applicant in a manner determined by the department. Auto auctions
dealing in motor vehicles may sell only to licensed dealers and wholesalers.

{3) Auto auctions that are licensed under this section and that hold a current license number may
issue temporary permits, which may be displayed and used by a buyer to operate an unregistered vehicle
purchased from the auto auction. The temporary permit is valid for a period of 72 hours from the time of
purchase and may be used only for the purpose of driving or transporting a vehicle from the auction
premises to the purchaser’s estabiished place of business or point of destination. Temporary permits must
be on a form prescribed by the department and must contain the name, address, and license number of the
purchaser, date otf sale, name, address, license number, and authorized signature of the auto auction, and
a description of the vehicle, including its serial number. The department shall collect a fee of $10 from the
auto auction for each temparary permit, and the auto auction may charge a vehicle purchaser no more than
$10 for the issuance of each permit to offsat the cost of the permit. It is unlawful for the auto auction to
issue more than one temporary permit per vehicle sale.

{4) A licensed auto auction may apply for and may be authorized by the department to purchase
and use license plates of a type and amount approved by the department, upon payment of a fee to the
department to offset the cost of production. Licensed auto auctions may use the license plates to transport

inventory vehicles from a point of storage or a point of delivery in this state to the auto auction’s place of

~ business, for road testing authorized vehicles, or for moving vehicles for purposes of repairing, painting,

upholstering, polishing, and related activities. One license plate is required to be conspicuously displayed
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on the rear of the vehicle. Auto auctions may appoint designated persons, partnerships, carporations,
service stations, or repair garages to use the license plate only when conducting work for the auto auction
invalving repairing, painting, upholstering, polishing, or perfarming similar types of work upon a vehicle.
Upon application for an auto auction license, the applicant, if requesting the license plates, shall submit a
sworn affidavit on a form prescribed by the department, listing each authorized person designated by the
auction to use the license plates. The auto auction is responsible for reporting any changes to the affidavit
within 72 hours after the amendment has occurred. An auto auction licensed under the provisions of this
section is liable for the proper use of the license plates, which may not be used for private purposes. The
department may revoke an auto auction’s 72-hour temporary permit and license plate privileges if an
auction issues, authorizes the use of, or uses a temporary permit or the license plate in viclation of the
provisions of this section.

(5) (a) Each auto auction shall keep a book or record, in a form and manner subject to approval by
the department, of the purchases, sales, or exchanges or the receipts for the purpose of sale of any motor
vehicle, a properly completed copy of a temporary permit issued to a vehicle purchaser, the date of title
transfer, and a description of the motor vehicle, together with the name and address of the seller, the
purchaser, and the alleged owner or ather person from whom the motor vehicle was purchased or received
or to whom it was sold or delivered. The description in the case of a motor vehicle must include:

(i} the vehicle identification number ef and engine number, if any; and

(ii) ether-rumbers-ortdentHeation-marks-on-the-motervehicle—and

{iii} a statement that a number has been obliterated, defaced, or changed, if it has.

{b) An auto auction licensed under this section shall validate the sale of a motor vehicle through
its auction by stamping its name and license number upon the certificate of ownership at a location on the
front or back of the certificate, at the margin in the assignment section as executed between the transferor
and transferee. An auto auction’s stamp must be legible and may not interfere with the information
recorded on the certificate between the transferor and transferee. If the certificate of ownership iacks
adequate space for the auto auction to place its stamp, the auction may provide the transferee a copy of
the auction invoice bearing the:

(i) name and license number of the auction, along with an indication of the vehicle year, make,
model, and identification number;

{ii} name, address, and signature of the transferor;
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{iii} name, license number, and signature of the transferee; and

{iv] the date the vehicle was sold through the auction.

{c} The invoice must be attached to the certificate of ownership and must be presented to the
department with any application for titie.

{d) An auto auction shall retain, for & years, odometer disclosure information, including the name
of the owner on the date the auto auction took possession of the motor vehicle, the name of the buyer,
the vehicle identification number, and the odometer reading on the date the auto auction tock possession
of the motor vehicle. The odometer information may be retained in any way that is systematicaily
retrievable and is not required to be maintained on any special disclosure form. The information may be part
of the auction receipt or invaice or be maintained as a portion of a computer data base or manual file. An
auto auction that executes a transfer of ownership as an agent on behalf of a seller or buyer is liable for
providing an odometer disclosure statement for the seller or an odometer disclosure acknowledgement for

the buyer under the provisions of 61-3-2086."

Section 4. Section 61-4-121, MCA, is amended to read:
"61-4-121. Twenty-day permit -- limitation on issuance and transfer -- violation -- penalty. (1) (a}
A dealer may not issue more than one 20-day permit under 61-4-111 or 61-4-112 per vehicle sale.

{b} A dealer may not transfer 20-day permits tg another dealer unless the dealer:

{i) notifies the department within 3 days of the transfer;

{ii)_identifies to the department the dealer to whom any permits_have been transferred;

(ili} _informs the department of the date of the transfer and the quantity and serial numbers of

vehicles covered by the transferred permits.

(2} A dealer who violates the provisions of subsection (1) is subject to revocation of the privilege

to tssue 20-day permits for a period of time determined by the department.”

Section 5. Section 61-4-131, MCA, is amended to read:

"61-4-131. Definitions. As used in 61-4-131 through 61-4-137, thefolowing-definitions—apply:
qa "E Ea:{::i ‘ll ‘anqs t' éE'Eai=:E:E E# EFEE.
{2+ "Desigaated "desiagnated family member” means the spouse, child, grandchiid, parent, brother,

or sister of & dealer who, in the case of a deceased deaier, is entitled to inherit the dealer’'s ownership
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interest in the dealership under the terms of the dealer's will, or who has otherwise been designated in
writing by a deceased dealer to succeed ki the deceased in the motor vehicle dealership, or under the
laws of intestate succession of this state or who, in the case of an incapacitated dealer, has been appointed
by a court as the legal representative of the dealer’'s property. The term includes the appointed and

qualified personal representative and the testamentary trustee of a deceased dealer.”

Section 6. Section 61-4-133, MCA, is amended to read:

"61-4-133. Refusal to honor succession to ownership -- notice required. (1) If a manufacturer,
factary branch, distributor, or importer believes that good cause exists for refusing to honor the succession
to the ownership and operation of a dealership by a family member of a deceased or incapacitated dealer
under the existing franchise agreement, the manufacturer, factory branch, distributor, or importer may,
within 30 days of receipt of notice cf the designated family member’s intent to succeed the dealer in the
ownership and operation of the dealership, serve upon the designated family member and the department
notice of its refusal to honor the succession and of its intent to discontinue the existing franchise agreement
with the dealership no soconer than 68 90 days from the date sueh the notice is served.

{2) The notice must state the specific grounds for the refusal to honor the succession and of its
intent to discontinue the existing franchise agreement with the dealership no sooner than 66 90 days from
the date swebh the notice is served.

{3) If notice of refusal and discontinuance is not timely served upon the family member and the
department or if the department rules in favor of the complainant in a hearing held pursuant to 61-4-134,
the franchise agreement shat must continue in effect subject to termination only as otherwise permitted

by law.”

Section 7. Section 61-4-134, MCA, is amended 1o read:
"61-4-134. Procedure to determine right to succeed. {1) Any designated family member who
receives notice of the manufacturer’s, factory branch, distributor’s, or imparter’s refusal to honor ks the

family member’s succession to the ownership and operation of the dealership may, within the 60-day

90-day period, file with the department a verified complaint for a hearing and determination by the
department on whether good cause exists for refusal and discontinuance.

(2} The manufacturer, factory branch, distributor, or importer must establish good cause for refusal
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by showing that the succession would be detrimental to the public interest or to the representation of the
manufacturer, factory branch, distributor, or importer.

(3) The franchise agreement shak must continue in effect until the final deteriration-of theissues

raised-r-the-complait adjudication by the department on the verified complaint and the exhaustion of ali

appellate remedies available to the designated family member. The manufacturer, factory branch,

distributor, or importer and the designated family member shall abide by the terms of the franchise

agreement and the laws of Montana during the appeals process.

(4) If the manufacturer, factory branch, distributor, or importer prevails, the department shall
include in its crder approving the termination of the franchise agreement reasonable conditions affording
the complatnant an opportunity to receive fair and reasonable compensation for the value of the dealership.

(5) Any decision by the department may be reviewed pursuant to part/-ehapte~d Title 2, chapter

4, part 7.°

Section 8. Section 61-4-201, MCA, is amended to read:

"61-4-201. Definitions. As used in this part, the following definitions apply:

{1} "Community" means the relevant market area of a franchise. For the purposes of this part, the
relevant market area of a franchise is the county or counties in which the franchisee is located.

+3}(2) "Distributor” or "wholesaler" means a person who sells or distributes new maotor vehicles
to new motor vehicle dealers in this state or who maintains distributor representatives in this state.

43} "Distributor branch" means a branch office maintained or availed of by a distributor or
wholesaler for the sale of new motor vehicles to new motor vehicle dealers in this state for directing or
supervising its representatives in this state.

+b64(4) "Factory branch” means a branch office maintained or availed of by a manufacturer for the
sale of new motor vehicles to distributors or for the sale of new motor vehicles to new motor vehicle
dealers in this state or for directing or supervising its representatives in this state.

t6+(5) "Franchise" means a contract between or among two or more persons when all of the
following conditions are included:

{a) & commercial relationship of definite duration or continuing indefinite duration is involved:;

{b) the franchisee is granted the right to offer, sell, and service in this state new motor vehicles
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manufactured or distributed by the franchisor;

{c) the franchisee, as a separate business, constitutes a component of franchisor’s distribution
system; and

(d) the operation of the franchisee's business is substantially reliant on the franchisor for the
continued supply of new motor vehicles, parts, and accessories.

+#}{6) "Franchisee” means a person who receives new motor vehicles from the franchisor under
a franchise and who offers, sells, and services such new motor vehicles to and for the general public.

{8}(7) "Franchisor" means a person who manufactures, imports, or distributes new motor vehicles
and who may enter into a franchise.

49»}@ "Importer” means a person who transports or arranges for the transportation of a foreign
manufactured new motor vehicle into the United States for sale in this state.

£4+0:{9) "Manutfacturer” means a person who manufactures or assembles new motor vehicles ar whao
manufactures or installs on previously assembled truck chassis special bodies or equipment—whieh that,
when installed, ferm forms an integral part of the new motor vehicle and whieh that constitutes a major
manufacturing alteration, but does not inciude a person who installs a camper on a pickup truck,

{10) "New motor vehicle” means a motor vehicle that has not been the subject of a retail sale

regardless of the mileage of the vehicle.

(11) "New motor vehicle dealer” means a person who buys, sells, exchanges, or offers or attempts
to negotiate a sale or exchange or any interest in or who is engaged in the business of selling new motor

vehicles under a franchise with the manufacturer of the new motor vehicles or used motor vehicles taken

in trade on new motor vehicles.

(1‘2) {a} "Retail sale” means the sale of a new motor vehicle.

(b} "Retail sale" does not mean a saie:

{i} of a new motor vehicle to a purchaser who is acquiring the vehicle for the purposes of a resale:

{ii) that is the result of a transfer between two licensed new motor vehicle dealers.”

Section 9. Section 61-4-206, MCA, is amended to read:
"61-4-205. Limitations on cancellation and termination. {1) Notwithstanding the terms, provisions,

or conditions of any agreement or franchise, s#e a franchisor may not cancel. terminate, or refuse to
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continue a franchise unless the franchisor has cause for termination or noncontinuance.

{2} Ne A franchisor may not enter into a franchise for the purpose of establishing an additional new
motor vehicle dealership in any community in which the same line-make is then represented unless there
is good cause for an additional new motor vehicle dealership under a franchise and that it is in the public
interest.

(3) M afranchisor seeks to terminate or not continue a franchise or seexs to enter into a franchise
establishing an additional new motor vehicle dealership of the same line-make, the franchisor shail, not less
than 39 60 days prior t¢ the intended action, and the franchisee may, at any time, file a notice with the
department of intention to terminate or not continue the franchise or to enter into a franchise for additional
representation of the same line-make. Ne A notice of intention to terminate or not continue a franchise Aray
be is not required from a franchisor until the conclusion of any review proceeding of that intention offered
to the franchisee under the franchise. This section does not apply to an intended termination or
noncontinuance af a franchise that the franchisee elects voluntarily, pursuant to a plan established by a
franchisor, to submit to binding arbitration.

{4) Upon receiving a notice of intention under the provisions of subsection {3}, the department
shall, within & days of receipt of a notice of intention, send by certified mail, with return receipt requested,
a copy of the notice to the franchisor and to the franchisee whose franchise the franchisor seeks to
establish, terminate, or not continue. If the notice states an intent to establish an additional new motor
vehicle dealership, a copy of the notice shall must be sent within 5 days of receipt to all franchisees in the
community who are then engaged in the business of offering to sell or selling the same line-make. Copies
of notices shal must be addressed to the principal place of business of each recipient and to the statutory

agent of each corporate recipient. The department may also give a copy of the franchisor’s notice to any

other parties whom the department may consider interested persons—sueh—-cepy—to-—be-ir—the—torm-and

{5) In instances where the change in ownership has the effect of the sale of the franchise, the
franchisor may not without good cause withhold its consent to the sale. Good cause relates only to the
transferee’s financial and managerial capabilities or to the inability of the transferee to comply with a state
or federal law relating to new motor vehicle dealerships. The burden of establishing good cause is upon the
franchisor.

(6) Notwithstanding the terms, provisions, or conditions of an agreement or franchise, in the event
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of the sale or transfer of ownership of the franchisee’'s dealership by sale or transfer of the business or by
stock transfer to the dealer's or wholesaler’s spouse, son, or daughter, the franchisor shall give effect to

sueh-a-ehange the sale or transfer of ownership in the franchise unless the transter of the franchisee’s new

motor vehicle dealer’s or wholesaler’s license is denied or the new owner is unable to obtain a license under
the laws of this state.

{7) It & franchisor enters into or attempts to enter into a franchise, whether upon termination or
refusal to continue another franchise or upon the establishment of an additional new motor vehicie
dealership in a community where the same line-make is then represented, without first complying with the
provisions of this part, Ae a license under 61-4-101 through 61-4-105 may not be issued to that franchisee
ot proposed franchisee to engage in the business of selling new motor vehicles manufactured or distributed

by that franchisor."”

Section 10. Section 61-4-206, MCA, is amended to read:

"61-4-206. Objections -- hearing. (1) A person who receives or is entitled to receive a copy of a
notice provided for in subsection-t4}-of 61-4-205(4) may object to the approval of the proposed action by
filing a written objection with the department within 15 days from the date the notice was received by the
person entitled to receive the notice. If /e an objection is not filed within 15 days from the date the notice
was received, the proposed action shal must be approved.

(2) If a timely objection has been filed, the department shall enter an order fixing the time, which
shall must be within 30 days of the date of the order, and place of a hearing on the objection and shall send
by certified mail with return receipt requested a copy of the notice provided for in subseeten{d—of
61-4-205(4).

{3} The department may upon request continue the date of hearing far a period of 30 days and may
upon application, but not ex parte, continue the date of hearing for an additional period of 30 days.

(4) Upon hearing or upon objection to the establishment of a new motor vehicle dealership, the

franchisor has the burden of proof to establish that good cause exists to terminate, e not continue, or not

estabiish the franchise.

{5) The rules of evidence for sk a2 hearing provided for in subsection (2} shal-be are the same

~ as those found in ehapter4- Title 2, chapter 4. The department shall reasonably apportion all costs between
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the parties.

{6) The department may issue subpoenas, administer oaths, and compe! the attendance of
witnesses and production of books, papers, documents, and all other evidence. The department may apply
to the district court of the county in which the hearing is held for a court order enforcing this section. The
hearing shkaH must be conducted pursuant to ehapter4d; Title 2,_chapter 4.

(7} A transcript of the testimony of each witness taken at the hearing shal must be made and
preserved. Within 30 days after the hearing, the department shail make written findings of fact and
conclusions and enter a final order.

{8} Any party to the hearing before the department may appeal pursuant 10 ekapter—4 Title 2,

chapter 4.

{9) The_franchise agreement must continue in effect until the adjudication by the department on

the verified complaint and the exhaustion of all appellate remedies available to the franchisee. The

franchisor and the franchisee shall abide by the terms of the franchise and the laws ¢of Montana during the

appeals process.”

Section 11. Section 61-4-207, MCA, is amended to read:

"61-4-207. Determination of good cause. (1) In determining whether good cause has been
established for terminating or not continuing a franchise, the department shall take into consideration the
existing circumstances, including but not limited to:

{a) amount of business transacted by the franchise;

(b} investment necessarily made and obligations incurred by the franchisee in the performance of

his the franchisee’s part of the franchise;

{c) permanency of the investment;

(d) whether it is injurious to the public welfare for the business of the franchisee to be
discontinued;

{e) whether the franchisee has adequate new motor vehicle facilities, equipment, parts, and
gualified management, sales, and service personnel ta reasonably provide consumer care for the new motor
vehicles sold at retail by the franchisee and any other new motor vehicle of the same line-make:

{f) whether the franchisee refuses to honor warranties of the franchisor to be performed by the

franchisee if the franchisor reimburses the franchisee for sueh warranty work performed by the franchisee:
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and

{g} except as provided in subsection (2} efthis—seetion, failure by the franchisee to substantially

comply‘with these the written and uniformly applied requirements ot the franchise that are determined by
the department to be reasonable and material.

{2) Notwithstanding the terms, provisions, or conditions of an agreement or franchise, the following
do not constitute good cause for the termination or noncontinuance of a franchise:

{(a) a change in ownership of the franchisee's dealership; or

{b) the fact that the franchisee refused to purchasé or accept delivery of a new motor vehicle, part,
accessory, or any other commodity or service not ordered by the franchisee.

(3} In determining whether good cause has been established for entering into an additional
franchise for the same line-make, the department shall take into consideration the existing circumstances,
including but not limited to:

{a) amount of business transacted by other franchisees of the same line-make in that community;

{b} investment necessarily made and obligations incurred by other franchisees of the same
line-make in that community in the performance of their part of their franchises; and

{c} whether the franchisees of the same line-make in that community are providing adequate

consumer care, including satisfactory new motor vehicle dealer sales and service facilities, eguipment, parts

supply. and qualified management, sales, and service personnel, for the new motor vehicle products of the

line-make

Section 12. Section 61-4-208, MCA, is amended to read:

"61-4-208., Geoersion—prohibited Prohibited acts. (1) A manufacturer of new motor vehicies,
factory branch, distributor, distributor branch, importer, field representative, officer, agent, or any

representative thereof of the persons or entities listed may not:

a) coerce, eF attempt 1o coerce, or require a new motor vehicle dealer to:
L p -l—j_._

441} accept delivery of a new motor vehicle, a part, or an accessory therefer for a new motor
vehicle or any other commaodity that has not been ordered by the dealer;
{2Hii) participate in or contribute to any local, regional, or national advertising fund or to participate

in or to contribute to contests, giveaways, or other sales devices; ef
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(iti} change {ocation of the dealership or to make substantial alterations to the use or number of

franchises or the dealership premises or facilities when to do so would be unreagsonable, or without written

assurance of a sufficient supply of new motor vehicles that would justify an expansion:

{iv] either establish or maintain exclusive facilities, personnel, or display space or to abandon an

existing franchise relationship with another manufacturer that was established before [the effective date

of this act] when those requirements are not justified by reasonable business considerations;

{v) refrain from participation in the management of, investment in, or acquisition of any other line

of new _motor vehicle or related products if the new motor vehicle dealer maintains a reasonable line of

credit for each make or line of new motor vehicles and remains in compliance with any reasonable capital

standards and facility requirements of the manufacturer; or

+33{vi] enterinto an agreement with a manufacturer, factory branch, distributor, distributor branch,

or representative thereed of the listed persons or entities or do any other act unfair to the dealer by:

{a}{A} threatening to cancel or not renew a franchise existing between the manufacturer, factory

branch, distributor, distributor branch, or representative therest of the listed persons or entities and the

dealer; or
54{B) threatening to withhold, delay, or disrupt the receipt of new motor vehicles or any motor
vehicle parts or supplies ordered by the deaier from the manufacturer, factory branch, distributor, distributor

branch, importer, or representative or agent theresaf of the listed entities-;

(b} delav, refuse, or fail to deliver new vehicles in a reasonable time in reasonable guavntity relative

1o the new vehicle dealer’s facilities and sales potential after accepting an order from a new vehicle dealer

if the new vehicles are publicly advertised as being available for immediate delivery; or

{c) impose unreasonable restrictions on the assertion of iegal or equitable rights on the new motor

vehicle dealer or franchise regarding transfer; sale; right to renew: termination: discipline: nancompetition

covenants; site control, whether by sublease, collateral pledge of lease, or otherwise: or compliance with

subjective standards.

(2) There is no violation of subsection {1}(a}(iii) or (1){b} if a failure on the part of the manufacturer,

factory branch, distributor, or distributor branch is beyond the control of the listed persons or entities."

NEW SECTION. Section 13. Manufacturer’s right of first refusal. (1) Regardless of the terms of

any franchise agreement, in the event of a proposed sale or transfer of a dealership, the manufacturer or
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1 distributor may exercise a right of first refusal to acquire the new vehicle dealer’s assets or ownership. This
2 may occur if the sale or transfer is conditioned upon either the manufacturer or dealer entering into a dealer
agreement with the proposed new owner or transferee if all the following requirements are met:

{a) the manufacturer or distributor notifies the dealer in writing of the manufacturer’s or dealer’s
intent to exercise the right of first refusal within 80 days of receipt of the dealer’s written proposal for sale

or transfer;

~N Y v AW

(b) the dealer and the dealer’s owner receive the same or greater consideration as they have
contracted to receive in connection with the proposed change of ownership or transfer;

(c} the proposed sale or transfer of the dealership’s assets does not involve the transfer or sale to

c O W

a member or members of the family of one or more dealer owners or to a qualified manager, partnership,
11 or corporation controlled by a member of the family of a dealer owner; and

12 {d) the manufacturer or distributor agrees to pay reasonable costs and attorney fees relative to the
13 proposed changes in ownership or transfer of dealership assets. In order for costs and fees to be payable,
14  the dealer shall submit an accounting of the expenses within 20 days of the dealer’s receipt of the
15 manufacturer’s or distributor’s written request for the accounting. The manufacturer or distributor may
16 reduest the accounting before exercising the manufacturer’s or distributor’s right of first refusal.

17 (2) This section does not affect any contractual right of @ manufacturer or distributor to charge
18 back to the dealer’s account any amount previously credited or paid as a discount incident to the dealer’s
19 purchase of the vehicles.

20

21 NEW SECTION. Section 14. Codification instruction. [Section 13} is intended to be codified as

22 an integra! part of Title 61, chapter 4, part 1, and the provisions of Title 81, chapter 4, part 1, apply to
23 [section 13].
24

25 NEW SECTION. Section 15. Saving clause. [This act] does not affect rights and duties that

26 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

27 act].
28
29 NEW SECTION. Section 16. Effective date. [This act] is effective on passage and approval.
30 -END-
iy -
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STATE CF MONTANA - FISCAL NOTE

Fiscal Note for SB0343, as introduced

DESCRIPTION OF PROPOSED LEGISLATION:
An act revising and clarifying laws governing motor vehicle dealers, manufacturers, and
distributors.

FISCAL IMPACT:
There is no fiscal impact to the state.

Damgﬁuwg[ 2-)5-97 J/LLL( g 25

DAVE LEWIS, UDGET DIRECTOR DATE FREFTHOMAS, PRIMARY SPONSOR DATE
Office of Budget and Pregram Planning

Fiscal Note for SB0343, as introduced
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APPROVED BY COM ON
BUSINESS & INDUSTRY

SENATE BILL NO. 343
INTRODUCED BY THOMAS, SLITER, LYNCH, HARP, BECK, BITNEY, GILLAN, HALLIGAN, GRADY,
MOHL, JERGESON, STANG, HIBBARD, PAVLOVICH, TROPILA, HERTEL

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING AND CLARIFYING LAWS GOVERNING MOTOR
VEHICLE DEALERS, MANUFACTURERS, AND DISTRIBUTORS; AND AMENDING SECTIONS 61-4-101,
61—4—104,61—4—120,61-4—121,61»4»131,61—4—133,61—4—134,61-4-201,61-4-205,61-4-206,61—4:207,
AND 61-4-2C8, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 6871-4-101, MCA, is amended to read:

"61-4-101. Application for dealer’s license or wholesaler’s license. (1} (a) A verified application
for licensure as a dealer cr wholesaler must be filed, by mail or otherwise, in the office of the department
by each person, firm, corporation, or association that, for commission or profit, engages in:

(i} the business of buying, selling, exchanging, taking for consignment, or acting as a broker of new
motor vehicles, recreational vehicles, used motor vehicles, trailers {except trailers having an unloaded
weight of less than 500 pounds), semitrailers, mobile homes, or special mobile equipment as defined in
61-1-104; or

(i) business as a wholesaler as defined in 61-1-319.

(b} A licensed real estate broker or agent lawfully buying, selling, exchanging, taking for
consignment, or acting as a broker of mobile homes is exempt from licensure under this section.

{c) The sale of more than three motor vehicies or the offering for sale of more than three motor
vehicles, if the motor vehicles are not titled in the seller’'s name, in any 1 caiendar year is prima facie
evidence that a person is engaged in the business of dealing motJ: vehicles. Licensed wholesalers do not
have the privilege of the use of dealer license plates as provided in subsection {2){b} but are authorized to
display and use demonstrator plates under the provisions of 81-4-102(2){a}(ii).

{d) Each license application and all of the information contained in it must be verified by the
department or an authorized representative of the department on a form to be furnished by the department
for that purpose and must contain the information required. Each application must be accompanied by the
“Legistative
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license fee specified in 61-4-102. A dealer’s or wholesaler's license must be renewed and paid for annually,
and an application for relicensure must be filed not later than January 1 of each year. If an application for
renewal of a license has been received by the department priet—+e before the expiration of the license, the
licensee may operate the business and display deater or demonstrator plates under the expired license
between January 1 and February 1% ioliowing expiration.

{2) To qualify for licensure and the issuance and use of "D", "UD", "RV", "DTR", or "MCD" plates
as pravided in this subsection, the applicant must shall furnish the following infermation and qguslify under
the following provisions:

{a) To qualify as a new motor vehicle dealer and for the use of "D" plates, the applicant Fust ghall:

{i} state the name under which the business is to be conducted and the location of the premises
(street address, city, county, and state) where records are kept, sales are made, and stock of motor
vehicles is displayed;

{ii} state the name, aRd address, date of birth, and social security number of all owners or persons

having an interest in the business, provided that in the case of a corporation, the names and addresses of
the president and secretary are sufficient;

{iii) _identify other deaierships owned by the applicant, identify all persons in Montana or in another

state having an interest in another deslership owned by the applicant, and disclose whether the applicant

or other person with interest in a dealership owned by the applicant has been convicted of a felony:

{iv} certify that the applicant has acquired and shall maintain motor vehicle liability insurance,

pursuant to 61-6-301, for any vehicle offered for demonstration or loan 10 g customer;

Hitt{v) state the name and make of all motor vehicles handled and the name and address of the
manufacturer, importer, or distributor with whom the applicant has a written new motor vehicle franchise
or sales agreement;

{hh{vi) execute a certificate to the effect that the applicant has a permanent building for the display
and sale of new motor vehicles at the location of the premises where sales are conducted;

4{vii] execute a certificate to the effect that the applicant has a bona fide service department for
the repair, service, and maintenance of motor vehicies; and

{vi{viii) execute a certificate to the effect that the applicant is a bona fide dealer in new motor
vehicles and that the dealer is recognized by @ manufacturer, importer, or distributor as & dealer in new
motor vehicles.

' Legislative
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(b} To qualify as a used motor vehicle dealer and for the use of "UD" plates; as a recreational
vehicle dealer and for the use of "RV" plates; as a trailer, semitrailer, or special mobile equipment dealer
and for the use of "DTR" plates; as a motorcycle or quadricycle dealer and for the use of "MCD" plates;
or as a whelesaler and for the use of demonstrator plates, the applicant shalt, in addition to the matters set

forth in subsections (2){a}{i) ard+2HaH through (2){a)(iv}, provide:

(i) a statement that the:

(A) applicant has an established place of business that includes a lot or lots upan which motor
vehicles may be displayed and a permanent nonresidential building on or contiguous to the lot or lets where
records are kept and sales are made; or

(B} wholesaler appiicant has an established place of business that includes a permanent
nonresidential building or office where records are kept in order that those records may be inspected;

(ii) a certificate to the eftect that the applicant is a hona fide dealer or wholesaler in used motor
vehicles, recreational vehicles, trailers, semitrailers, special mobile equipment, motorcycles, or quadricycles.
An applicant for a recreational vehicle dealer license shall also indicate on the same certificate that the
person is recognized by a manufacturer, importer, or distributor as a dealer in recreational vehicies.

{c) !f two or more vehicle dealer or wholesaier businesses share a location, ali records, office
facilities, and inventory, if applicable, must be physrcally segregated and clearly identified. Each applicant’s
established place of business shall display a sign that indicates the firm name and that vehicles are offered
for sale. The letters of the sign must be clearly visible and readable to the major avenue of traffic at a
minimum distance of 150 feet.

(d} To qualify for a used motor vehicle dealer’s or wholesaler's license, a person shall submit an
annual application for that license and comply with the provisions of 61-4-102(5) in addition to fulfilling the
requirements of subsection (2)(b).

{e) The provisions of subsection (2){d} do not apply to an applicant who is licensed as a motor
vehicle wrecking facility under the provisions of Title 75, chapter 10, part 5.

{3} (a) The applicant for a dealer’s or wholesaler’s license shall also file with hkis the application a

bond of $26,-000 $60-000 $25.000 for a license as a new motor vehicle dealer, & used motor vehicle

dealer, a recreational vehicle dealer, a trailer dealer, or a wholesaler. However, applicants for a license as
a trailer dealer or a trailer wholesaler shall file the $26-000 $50-009 $25,000 surety bond only if special
mobile equipment, commercial traiters and semitrailers exceeding 6,000 pounds maximum gress loaded
. Legislative
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weight, mobile homes, or house trailers are sold;. etherwise—alt All other trailer dealer, motorcycle dealer,
or wholesaler license applicants shall file a bond in the sum of $10,000. All bonds must be conditioned that
the applicant shall conduct the business in accordance with the requirements of the law. The bond may

extend to any other type of dealer license issued to the applicant at the same place of business, provided

that all types of licenses are indicated on the face of the bond. Al bonds mustrun to the state of Montana,

must be approved by the department, ard must be filed in its office, and must be renewed annually.

(b} A person who suffers icss or damage due to the unlawful conduct of a dealer or . >'esaler
licensed under this section shall obtain a judgment from a court of competent junisdiction prior to collecting
on the hond. The judgment must determine a specific loss or damage amount and conclude that the

licensee’s uniawful operation caused the loss or damage before payment on the bond is required.”

Section 2. Section 61-4—1O4R, MCA, is amended to read:

"61-4-104. Record of purchase or sale. A dealer or wholesaler licensed under 61-4-101 shall keep
a book or record of the purchases, sales or exchanges, or receipts for the purpose of sale of used vehicles
and a description of the vehicles, together with the name and address of the seller, of the purchaser, and
of the alleged owner or other person from whom each vehicle was purchased or received or to whom it was
sold or delivered, as the case may be. The description in the case of motar vehicles must also include the

vehicle identification number and engine number, if any, makersnomber—any—chassis—hurmber—Hany

e and must include a statement

that a number has been obliterated, defaced, or changed if sueh-is-the-faet that has occurred. in the case

of a trailer, semitrailer, or special mobile equipment, the record must inciude the manufacturer's number

and other numbers or identification marks that appear thereon on the trailer, semitrailer, or special mobiie

equipment. The dealer or wholesaler must also have ir—his—pessessien; a_duly assigned certificate of

ownership from the owner of the motor vehicle to the dealer or wholesaler from the time the motor vehicle

is delivered to him the dealer or wholesaler until it has been disposed of by bim the dealer ar wholesaler;

It is a violation of this part for a dealer or wholesaler to fail to take assignment of all certificates of
ownership or manufacturer’s certificates of origin for vehicles acquired by the licensee or to fail to assign
the certificate of ownership or manufacturer’s certificate of origin for vehicles sold. All records required to
be kept in accordance with this section, in additicn to the required retention of cdometer disclosure
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information under 61-3-206(4), must be physically located and maintained within the building referred to
in 61-4-101(2)(bMi}). An authorized representative of the department, upon presentation of his the

representative’s credentials, may inspect and have access to and copy any records required under this

chapter.”

Section 3. Section 61-4-120, MCA, is amended to read:

"61-4-120. Appilication for auto auction license -- general regulations. (1) A person, firm,
assaciation, or corporation that takes possession of a motor vehicle owned by another person through
consignment, bailment, or any other arrangement for the purpose of selling the motor vehicle to the highest
bidder when all buyers are licensed motor vehicle dealers, wholesalers, or wrecking facilities shall file by
mail or otherwise in the office of the department a verified application for licensure as an auto auction. The
application must be made in the icllowing manner:

{a) Each application and all of the information contained in it must be verified by the department
or an authorized representative of the department on a form to be furnished by the department for that
purpose. The application must provide the following information:

(i) the name in which the business is to be conducted and the location of premises, including {street
address, city, county, and state}, where records are kept, sales are made, and motaor vehicle stock is
displayed as an established place of business that displays a sign indicating the firm name and that vehicles
are offered for sale. The letters on the sign must be clearly visible and readable to the major avenue of
traffic at a minimum distance of 150 feet.

(ii) the name and address of all owners or persons having an interest in the business. In the case
of a corporation, the names and addresses of the president and secretary are sufficient.

{ii) a statement that the applicant is authorized to auction used motor vehicles, recreational
vehiclies, trailers, semitrailers, special mobile equipment, motorcycles, and quadricycles under one license.
A licensed auto auction may not auction a new motor vehicle except when authorized by a new motor
vehicle manufacturer, importer, distributor, or representative thereof, for the purpose of conducting a
closed-factory fleet sale to dispose of new motor vehicles by the franchisor {(manufacturer, distributor, or
importer) to franchisee purchasers when the purchasers are licensed new motor vehicle dealers purchasing
new motaor vehicte line-makes authorized by their respective franchise, sales, or distributor agreements. An
auto auction licensed under the provisions of this section shall notify and update the department with
. Legislative
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current fleet sale agreements between the auto auction and franchisor. An auto auction may not conduct
a factory fieet sale unless authorized or appointed by a franchisor licensed under part 2 of this chapter.

{b) Each application must be accompanied by a bond of $28-800 $68:000 $25 000 and must be

conditioned that the applicant shall conduct business in accordance with the requirements of the law. All
bonds must run to the state of Montana, must be approved by the department and filed in its office, and
must he renewed annually. A persan who suffers loss or damage due to the unlawful conduct of an auto
auction licensed under this section may proceed in the same manner as provided for licensed derlers and
wholesalers in 87-4-101{3)(b).

(2} An auto auction’s license must be renewed and paid for annually to the department, and an
application for relicensure must be filed by January 1 of each year. The fee required for each first-time
applicant is $500 and for subsequent renewai applications is $100 each year. Upon receipt of a properly
completed application, fee, and bond, the department shall issue the auto auction license and assign an
auto auction license number for each applicant in a manner determined by the department. Auto auctions
dealing in motor vehicles may sell only to licensed dealers and wholesalers.

(3) Auto auctions that are licensed under this section and that hold a current license number may
issue temporary permits, which may be displayed and used by a buyer to operate an unregistered vehicle
purchased from the auto auction. The temporary permit is valid for a period of 72 hours from the time of
purchase and may be used only for the purpose of driving or transporting a vehicle from the auction
premises to the purchaser’s established place of business or point of destination. Temporary permits must
be on a form prescribed by the department and must contain the name, address, and license number of the
purchaser, date of sale, name, address, license number, and authorized signature of the auto auction, and
a description of the vehicle, including its serial number. The department shall collect a fee of $10 from the
auto auction for each temporary permit, and the auto auction may charge a vehicle purchaser no more than
$10 for the issuance of each permit to offset the cost of the permit. It is untawful for the auto auction to
issue more than one temporary permit per vehicle sale.

(4} A licensed auto auction may apply for and may be authorized by the department to purchase
and use license plates of a type and amount approved by the department, upon payment of a fee to the
department to offset the cost of production. Licernsed auto auctions may use the license plates to transport
inventory vehicles from a point of storage or a point of delivery in this state to the aute auction's place of

business, for road testing authorized vehicles, or for moving vehicles for purposes of repairing, painting,

- Legislative
. Services -6 - SB 343

~ Djvision



55th Legislature SB0343.02

O O O N Y 3 s Ww

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

upholstering, polishing, and related activities. One license plate is required to be conspicuously displayed
on the rear of the vehicle. Auto auctions may appoint designated persons, partnerships, corporations,
service stations, or repair garages to use the license plate only when conducting work for the auto auction
involving repairing, painting, upholstering, polishing, or performing similar types of work upon a vehicie.
Upon application for an auto auction license, the applicant, if requesting the license plates. shall submit a
sworn affidavit on a form prescribed by the department, listing each authorized person designated by the
auction to use the license plates. The auto auction is responsible for reporting any changes to the affidavit
within 72 hours after the amendment has occurred. An auto auction licensed under the provisions of this
section is liable for the proper use of the license plates, which may not be used for private purposes. The
department may revoke an auto auction’s 72-hour temporary permit and license plate privileges if an
auction issues, autharizes the use of, or uses a temporary permit or the license plate in violation of the
provisions of this section.

(5) (a) Each auto auction shall keep a bock or record, in a form and manner subject to approval by
the department, of the purchases, sales, or exchanges or the receipts for the purpose of sale of any motor
vehicle, a properly completed copy of a temporary permit issued to a vehicle purchaser, the date of title
transfer, and a description of the motor vehicle, together with the name and address of the seller, the
purchaser, and the alleged owner or other person from whom the motor vehicle was purchased or received
or to whom it was sotd or delivered. The description in the case of a motor vehicle must include:

{i) the vehicle identification number e+ and engine number, if any; and

{ii) etherrumbers—oridentificationrrarks—on-tho-rretorvahicle—and

4} a statement that a number has been obliterated, defaced, or changed, if it has.

(b} An auto auction licensed under this section shall validate the sale of a motor vehicle through
fts auction by stamping its name and license number upon the certificate of ownership at a location on the
front or back of the certificate, at the margin in the assignment section as executed between the transferor
and transferee. An auto auction’s stamp must be legible and may not interfere with the information
recorded on the certificate between the transferor and transferee. If the certificate of ownership lacks
adequate space for the auto auction to place its stamp, the auction may provide the transferee a copy of
the auction invoice bearing the:

{ii name and license number of the auction, along with an indication of the vehicle year, make,

model, and identification number;
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{ii) name, address, and signature of the transferor;

{iii) name, license number, and signature of the transferee; and

({iv] the date the vehicle was sold through the auction.

(c) The invoice must be attached to the certificate of ownership and must be presented to the
department with any application for title.

{d} An auto auction shall retain, for 5 years, odometer disclosure information, including the name
of the owner on the date the auto auction took possession of the motor vehicle, the name of the buyer,
the vehicle identification number, and the cdometer reading on the date the auto auction took possession
of the motor vehicle. The odometer information may be retained in any way that is systemati~ally
retrievable and is not required to be maintained on any special disclosure form. The information may be part
of the auction receipt or invoice or be maintained as a portion of a computer data base or manual file. An
auto auction that executes a transfer of ownership as an agent on behalf of a seller or buyer is liable for
providing an odometer disclosure statement tor the seller or an odometer disclosure acknowledgement for

the buyer under the provisions of 61-3-2086."

Section 4. Section 61-4-121, MCA, is amended to read:
"61-4-121. Twenty-day permit -- limitation on isssance and transfer -- violation -- penalty. (1) (a)
A dealer may not issue more than one 20-day permit under 61-4-111 or 61-4-112 per vehicle sale.

(b) A dealer may not transfer 20-day permits to another dealer uniess the dealer:

(i} notifies the department within 3 days of the transfer;

(i) identifies to the department the dealer to whom any permits have been transferred:

(iii) _informs the department of the date of the transfer and the quantity and serial numbers of

vehicleseavered-by the transferred permits.

{2) A dealer who violates the provisions of subsection {1} is subject to revocation of the privilege

to issue 20-day permits for a period ot time determined by the department.”

Section 5. Section 61-4-131, MCA, is amended to read:
"61-4-131. Definitions. As used in 61-4-131 through 61-4-137, thefeHowing-definitions—apply:
2+ "Desigrated "designated family member” means the spouse, child, grandchild, parent, brother,
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or sister of a dealer who, in the case of a deceased dealer, is entitled to inherit the dealer’s ownership
interest in the dealership under the terms of the dealer's will, or who has otherwise been designated in
writing by a deceased dealer to succeed B the deceased in the motor vehicle dealership, or under the
iaws of intestate succession of this state or who, in the case of an incapacitated dealer, has been appointed
by a court as the legal representative of the dealer’'s property, The term includes the appointed and

qualified personal representative and the testamentary trustee of a deceased dealer.”

Section 6. Section 6§1-4-133, MCA, is amended 10 read:

"61-4-133. Refusal to honor succession to ownership -- notice required. (1) If a manufacturer,
factory branch, distributor, or importer believes that good cause exists for refusing to honor the succession
to the ownership and operation of a dealership by a family member of a deceased or incapacitated dealer
under the existing franchise agreement, the manufacturer, factory branch, distributor, or importer may,
within 30 days of receipt of notice of the designated family member’s intent to succeed the dealer in the
ownership and operation of the dealership, serve upon the designated family member and the department
notice of its refusal to honor the succession and of its intent to discontinue the existing franchise agreement
with the dealership no sooner than 86 90 days from the date sueb the notice is served.

{2} The notice must state the specific grounds for the refusal to honor the succession and of its
intent to discontinue the existing franchise agreement with the dealership no sooner than 68 80 days from
the date sweh the notice is served.

{3} If notice of refusal and discontinuance is not timely served upon the family member and the
department or if the department rules in favor of the complainant in a hearing held pursuant to 61-4-134,
the franchise agreement skal must continue in effect subject to termination only as otherwise permitted

by law.”

Section 7. Section 61-4-134, MCA, is amended to read:
"61-4-134. Procedure to determine right to succeed. (1) Any designated family member who
receives notice of the manufacturer’s, factory branch, distributor’s, or importer’s refusal to honor ks the

family member’s succession to the ownership and operation of the dealership may, within the 60-day

90-day period, file with the department a verified complaint for a hearing and determination by the

department on whether good cause exists for refusai and discontinuance.

. Legislative
. Services -9 - SB 343

= Division



55th Legislature SB0343.02

[ B o

[ s o s N &)

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(2} Themanufacturer, factory branch, distributor, or importer must establish good cause for refusal
by showing that the succession would be detrimental to the public interest or to the representation of the
manufacturer, factory branch, distributor, or importer.

(3) The franchise agreement shalt must continue in effect until the final determinatienetthetssues
raised-in-the-complaint adjudication by the department on the verified complaint and the exhaustion of all

appellate_remedies available to the designated family member. The manufacturer, factory branch,

distributor, or importer and the designated family member shall abide by the terms of the “iznchise

agreement and the laws of Montana during the appeals process.

(4) If the manufacturer, factory branch, distributor, or importer prevails, the department shall
include in its order approving the termination of the franchise agreement reasonable conditions affording
the complainant an opportunity to receive fair and reascnable compensation for the value of the dealership.

{b) Any decision by the department may be reviewed pursuant to part~7—ehapterd- Title 2, chapter

4, part 7."

Section 8. Section 61-4-201, MCA, is amended to read:

"61-4-201. Definitions. As used in this part, the following definitions apply:

(1} "Community” means the relevant market area of a franchise. Far the purposes of this part, the
relevant markel area of a franchise is the county or counties in which the franchisee is located.

+3+2) "Distributor” or "wholesaler” means a person who sells or distributes new motor vehicles
to new motor vehicle deaters in this state or who maintains distributor representatives in this state.

43(3) "Distributor branch” means a branch office maintained or availed of by a distributor or
wholesaler for the sale of new motor vehicles to new motor vehicle dealers in this state for directing or
supervising its representatives in this state.

tb1(4) "Factory branch" means a branch otffice maintained or availed of by a manufacturer for the
sale of new motor vehicles to distributors or for the sale of new motor vehicles to new motor vehicle
dealers in this state or for directing or supervising its representatives in this state.

t64(6) "Franchise" means a contract between or among two or more persons when all of the
following conditions are included:

{al a commercial reiationship of definite duration or continuing indefinite duration is involved;
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{b) the franchisee is granted the right to offer, sell, and service in this state new motor vehicles
manufactured or distributed by the franchisor;

(c) the franchisee, as a separate business, constitutes a component of franchisor's distribution
system; and

{d} the operation of the franchisee’'s business is substantially reliant on the franchisor for the
continued supply of new motor vehicles, parts, and accessories.

#(6) "Franchisee” means a person who receives new motor vehicles from the franchisor under
a franchise and who otfers, sells, and services such new moter vehicles to and for the general public.

81(7) "Franchisor” means a person who manufactures, imports, ar distributes new motor vehicles
and who may enter into a franchise,

{84(8! "Importer” means a person who transports or arranges for the transportation of a foreign
manufactured new motor vehicle into the United States for sale in this state.

+H06349) "Manufacturer” means a person who manufactures or assembles new motor vehicles or who
manufactures or installs on previously assembled truck chassis special bodies or equipment—whieh that,
when installed, ferm forms an integral part of the new motor vehicle and whieh that constitutes a major
manufacturing alteration, but does not include a person who installs a camper on a pickup truck.

(10} "New motor vehicie” means a motar vehicle that has not been the subject of a retail sale

regardless of the mileage of the vehicie.

(11) "New motor vehicle dealer” means a person who buys, sells, exchanges, or offers or attempts
to negotiate a sale or exchange or any interest in or who is engaged in the business of selling new motor

vehicles under a franchise with the manufacturer of the new maotor vehicles or used motor vehicles taken

in trade on new motar vehicles.

(12) {a) "Retail sale” means the sale of a new motor vehicle.

(b) "Retail sale" does_not mean a sale:

{) of a new motor vehicle to a purchaser who is acquiring the vehicle for the purposes of a resale;

or
(i1} thatis the result of a transfer between two licensed new motor vehicle dealers.”
Section 9. Section 61-4-205, MCA, i1s amended to read:
"61-4-205. Limitations on cancellation and termination. (1) Notwithstanding the terms, provisions,
[ Legislative
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or conditions of any agreement or franchise, re a franchisor may not cancel, terminate, or refuse to
_ontinue a franchise unless the franchisor has cause for termination or noncontinuance.

{2) Ne A franchisor may not enter into a franchise for the purpose of establishing an additionai new
motor vehicle dealership in any community in which the same line-make is then represented unless ther_e
is good cause for an additional new motor vehicle dealership under a franchise and that it is in the public
interest.

{3) If a franchisor seeks to terminate ar not continue a franchise or seeks to enter inte a franchise
establishing an additional new motor vehicle dealership of the same line-make, the franchisor shall, not less
than 38 B0 days prior to the intended action, and the franchisee may, at any time, file a notice with the
department of intention to terminate or not continue the franchise or to enter into a franchise for additional
representation of the same line-make. Ne A notice of intention to terminate or not continue a francrise ey
be is not required from a franchisor until the conclusion of any review proceeding of that intentic. offered
to the franchisee under the franchise. This section does not apply to an intended termination or
noncontinuance of a franchise that _the franchisee elects voluntarily, pursuant to a plan established by a
tranchisor, 1o submit to binding arbitration.

{4) Upon receiving a notice of intention under the provisions of subsection (3}, the department
shall, within b days of receipt of a notice of intention, send by certified mail, with return receipt requested,
a copy of the notice to the franchisor and to the franchisee whose franchise the franchisor seeks 1o
establish, terminate, or not continue. If the notice states an intent to establish an additional new motor
vehicle dealership, a copy of the notice shalt must be sent within 5 days of receipt to all franchisees in the
community who are then engaged in the business of offering to sell or selling the same line-make. Copies
of notices sha# must be addressed to the principal place of business of each recipient and to the statutory

agent of each corporate recipient. The department may also give a copy of the franchisor’s notice to any

other parties whom the department may consider interested persons—sueh-cepy—to-be-inthe form—oand

(5) In instances where the change in ownership has the effect of the sale of the tranchise, the
tranchisor may not without good cause withhold its consent to the sale. Good cause relates only to the
wransferee’s financial and managerial capabilities or to the inability of the transferee to comply with a state
or federal faw relating to new motor vehicle dealerships. The burden of establishing good cause is upon the
franchisor,
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{6) Notwithstanding the terms, provisions, or conditions of an agreement or franchise, in the event
of the sale or transfer of ownership of the franchisee’s dealership by sale or transfer of the business or by

stock transfer to the dealer’'s or wholesaler’s spouse, son, or daughter, the franchisor shall give effect to

soeh-a-change the sale or transter of ownership in the franchise uniess the transfer of the franchisee’s new
motor vehicle dealer’s or wholesaler's license is denied or the new owner is unable to obtain a license under
the laws of this state.

{7) H atranchisor enters into or attempts to enter into a franchise, whether upon termination or
refusal to continue another franchise or upon the establishment of an additional new motor vehicle
dealership in a community where the same line-make is then represented, without first complying with the
provisions of this part, /& a license under 61-4-101 through 61-4-105 may not be issued to that franchisee
or proposed franchisee to engage in the business of selling new motor vehicles manufactured or distributed

by that franchisor.”

Section 10. Section 61-4-206, MCA, is amended 1o read:

"61-4-206. Objections -- hearing. (1) A person who receives or is entitled to receive a copy of a
notice provided for in subseetiont-of 61-4-205(4) may object to the approval of the proposed action by
filing a written objection with the department within 15 days from the date the notice was received by the
person entitied to receive the notice. it #e an abjection is not filed within 15 days from the date the notice
was received, the proposed action shat must be approved.

{2} If a timely objection has been filed, the department shall enter an order fixing the time, which
sheH must be within 30 days of the date of the order, and place of a hearing on the objection and shall send
by certified mail with return receipt requested a copy of the notice provided for in subseeton{4i—of
61-4-205(4).

(3) The department may upon request continue the date of hearing for a period of 30 days and may
upon application, but not ex parte, continue the date of hearing for an additional period of 30 days.

(4] Upon hearing or upon objection to the establishment of a new _motor vehicle dealership, the

franchisor has the burden of proof to establish that good cause exists to terminate, ef not continue, or not

establish the franchise. Whes-there-isan-objectiortothe-establishment-efa-rew metervehiele-deatership;

(6) The rules of evidence for sueh a hearing provided for in subsection (2) shalbe are the same
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as those found in ehapter4; Title 2, chapter 4. Tie department shall reasonably apportion all costs between
the parties.

{(6) The department may issue subpoenas, administer oaths, and compel the attendance of
witnesses and production of books, papers, documents, and all other evidence. The department may apply
to the district court of the county in which the hearing is held for a court order enforcing this section. The
hearing shall must he conducted pursuant to ehapter4; Title 2, chapter 4.

{7) A transcript of the testimony of each witness taken at the hearing shal must be 1...Ce and
preserved. Within 30 days after the hearing, the department shall make written findings of fact and
conclusions and enter a final order.

(8) Any party to the hearing before the department may appeal pursuant to ehapter4; Title 2,

chapter 4.

(2) The franchise agreement must continue in effect until the adiudication by the department on

the verified complaint and the exhaustion of all appellate remedies available to the franchisee. The

franchisor and the franchisee shall abide by the terms of the franchise and the laws of Montana during the

appeais process.”

Section 11. Section 61-4-207, MCA, is amended to read:

"61-4-207. Determination of good cause. (1) In determining whether good cause has been
established for terminating or not continuing a franchise, the department shall take into consideration the
existing circumstances, including but not limited to:

{a) amount of business transacted by the franchise;

{b) investment necessarily made and obligations incurred by the franchisee in the performance of

his the franchisee’s part of the franchise;

{c} permanency of the investment;

{d) whether it is injurious to the public welfare for the business of the franchisee to be
discontinued;

{e} whether the franchisee has adequate new motor vehicle facilities, equipment, parts, and
qualitied management, sales, and service personnel to reasonably provide consumer care for the new motor
vehicles sold at retail by the franchisee and any other new motor vehicle of the same line-make;

{f) whether the franchisee refuses 10 honor warranties of the franchisor to be performed by the

. Legislative
~ Services - 14 - SB 343

- Division



55th Legislature SB0343.02

W

~N o

11

12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
28
30

franchisee if the franchisor reimburses the franchisee for sueh warranty work performed by the franchisee;
and
(g} except as provided in subsection (2) efthisseetion, failure by the franchisee to substantially

comply with these the written and uniformly applied requirements of the franchise that are determined by

the department to be reasonable and material.

{2) Notwithstanding the terms, provisions, or conditions of an agreement or franchise, the following
do not constitute good cause for the termination or noncontinuance of & franchise:

{a) a change in ownership of the franchisee’s dealership; or

{b) the fact that the franchisee refused to purchase or accept delivery of a new motor vehicle, part,
accessory, or any other commodity or service not ordered by the franchisee.

(3) In determining whether good cause has been established for entering into an additional
franchise for the same line-make, the department shall take into consideration the existing circumstances,
inctuding but not limited to:

{a) amount of business transacted by other franchisees of the same line-make in that community;

{b) investment necessarily made and obligations incurred by other franchisees of the same
linge-make in that community in the performance of their part of their franchises; and

(c) whether the franchisees of the same line-make in that community are providing adequate

consumer care, including satisfactory new motor vehicle dealer sales and service facilities, equipment, parts

supply, and qualified management, sales, and service personnel, for the new motor vehicle products of the

Section 12. Section 61-4-208, MCA, is amended to read:
"61-4-208. Geersion—prohibited Prohibited acts. (1} A manufacturer of new motor vehicles,
factory branch, distributor, distributor branch, importer, field representative, officer, agent, or any

representative thereet of the persons or entities listed may not;

{a] coerce, e attempt to coerce, or require a new motor vehicle dealer to:

14i) accept delivery of a new motor vehicle, a part, or an accessory thereter for a new motor

vehicle or any other commodity that has not been ordered by the dealer;
{4(ii) participate in or contribute to any local, regional, or national advertising fund or to participate
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in or to contribute to contests, giveaways, or other sales devices; of

gl _change lucata,. of the dealership or 10 _make substantial alterations to the use or number of

franchises or the dealership premises or facilities when to do so would be unreasonable, or without written

assurance of a sufficient supply of new motor vehicles that would justify an expansion;

(iv) either establish or maintain exclusive facilities, personnel, or display space or to abandon an

existing franchise relationship with another manufacturer that was established before [the effective date

of this act] when those requirements are not justified by reascnable business considerations;

{v] retfrain from participation in the management of, investment in, or acquisition of any other line

of new motor vehicle or related products if the new motor vehicle dealer maintains a reasonable line of

credit for each make or line of new motor vehicles and remains in compliance with any reasonabie capital

standards and facility requirements of the manufacturer; or

+3+(vi) enter into an agreement with a manufacturer, factory branch, distributor, distributor branch,

or representative thereef of the listed persons or entities or do any other act unfair to the dealer by:

{at(A) threatening to cancel or not renew a tranchise existing between the manufacturer, factory

branch, distributor, distributor branch, or representative thereef of the listed persons or entities and the

dealer; or
{b3}(B) threatening to withhold, deiay, or disrupt the receipt of new motor vehicles or any motor
vehicle parts or supplies ordered by the dealer from the manufacturer, factory branch, distributor, distributor

branch, importer, or representative or agent thereet of the listed entities-;

{b] delay, refuse, or fail to deliver new vehicles in a reasonable time in reasonable quantity relative

to the new vehicle dealer’s facilities and sales potential after accepting an order from a new vehicle dealer

if the new vehicles are publicly advertised as being availahle for immediate delivery: or

(¢} impose unreasonable restrictions on the assertion of legal or equitable rights on the new motor

vehicle dealer or franchise_regarding transfer; sale; right to renew: termination; discipline: noncompetition

covenants; site control, whether by sublease, collateral pledge of lease, or otherwise: or compliance with

subjective standards.

{2) There is no vipolation of subsectian (1}{a}{iii} or {1}({b) if a failure on the part of the manufacturer,

factory branch, distributer, or distributor branch is beyond the control of the listed persons or entities.”

NEW SECTION. Section 13. Manufacturer’s right of first refusal. {1) Regardless of the terms of
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any franchise agreement, in the event of a proposed sale or transfer of a dealership, the manufacturer or
distributor may exercise a right of first refusal to acquire the new vehicle dealer’s assets or ownership. This
may occur if the sale or transfer is conditioned upon either the manufacturer or dealer entering into a dealer
agreement with the proposed new owner or transferee if all the following requirements are met:

{a) the manufacturer or distributor notifies the dealer in writing of the manufacturer’s or dealer’s
intent to exercise the right of first refusal within 60 days of receipt of the dealer’s written proposal for sale
or transfer;

(b} the dealer and the dealer’'s owner receive the same or greater consideration as they have
contracted to receive in connection with the proposed change of ownership or transfer;

(c} the proposed sale or transfer of the dealership’s assets does not involve the transfer or sale to
a member or members of the family of one or more dealer owners or to a qualified manager, partnership,
or corporation controlled by a member of the family of a dealer owner; and

{d) the manufacturer or distributor agrees to pay reasonable costs and attorney fees relative to the
proposed changes in ownership or transfer of dealership assets. In order for costs and fees to be payable,
the dealer shall submit an accounting of the expenses within 20 days of the dealer’'s receipt of the
manufacturer’'s or distributor’'s written request for the accounting. The manufacturer or distributor may
request the accounting before exercising the manufacturer’s or distributor’s right of first refusal.

(2) This section does not affect any contractual right of a manufacturer or distributor to charge
back to the dealer’s account any amount previously credited or paid as a discount incident to the dealer’s

purchase of the vehicies.

NEW SECTION. Section 14. Codification instruction. [Section 13]is intended to be codified as

an integral part of Title 61, chapter 4, part 1, and the provisicns of Title 61, chapter 4, part 1, apply to

[section 13].

NEW SECTION. Section 15. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].
NEW SECTION. Section 18. Effective date. [This act] is effective on passage and approval.
-END-
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1 SENATE BILL NO. 343

2 INTRODUCED BY THOMAS, SLITER, LYNCH, HARP, BECK, BITNEY, GILLAN, HALLIGAN, GRADY,
3 MOHL, JERGESON, STANG, HIBBARD, PAVLOVICH, TROPILA, HERTEL

4

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING AND CLARIFYING LAWS GOVERNING MOTOR
8 VEHICLE DEALERS, MANUFACTURERS, AND DISTRIBUTORS; AND AMENDING SECTIONS 61-4-101,
7 61—4—104,61-4-120,61—4-121,61-4-131,61—4—133,61—4-134,61—4-201,61-4-205,61—4-206,61—4—207,
8  AND 61-4-208, MCA: AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.”

10 BE 'T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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SENATE BILL NO. 343
INTRODUCED BY THOMAS, SLITER, LYNCH, HARP, BECK, BITNEY, GILLAN, HALLIGAN, GRADY,
MOHL, JERGESON, STANG, HIBBARD, PAVLOVICH, TROPILA, HERTEL

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING AND CLARIFYING LAWS GOVERNING MCTOR
VEHICLE DEALERS, MANUFACTURERS, AND DISTRIBUTORS; AND AMENDING SECTIONS 61-4-101,
61-4-104,61-4-120,61-4-121,61-4-131,61-4-133,61-4-134,61-4-201,61-4-205,61-4-206,61-4-207,
AND 61-4-208, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEG!SLATURE OF THE STATE OF MONTANA:

Section 1. Section 61-4-101, MCA, is amended to read:

"61-4-101. Application for dealer’s license or wholesaler’s ficense. {1) (a} A verified application
for licensure as a dealer or wholesaler must be filed, by mail or otherwise, in the office of the department
by each person, firm, corporation, or assaciation that, for commission or profit, engages in:

{i) the business of buying, selling, exchanging, taking for consignment, or acting as a broker of new
motor vehicles, recreational vehicles, used motor vehicles, trailers (except trailers having an unloaded
weight of less than 500 pounds), semitrailers, mobile hemes, or special mobile equipment as defined in
61-1-104; or

(i) business as a wholesaler as defined in 61-1-319,

{b) A licensed real estate broker or agent lawfully buying, selling, exchanging, taking for
consignment, or acting as a broker of mobile homes is exempt from licensure under this section.

{(c) The sale of more than three motor vehicles or the offering for sale of more than three motor
vehicies, if the motor vehicles are not titled in the seiler’s name, in any 1 calendar year is prima facie
evidence that a person is engaged in the business of dealing motor vehicles. Licensed wholesalers do not
have the privilege of the use of dealer license plates as provided in subsection (2)(b) but are authorized to
display and use demonstrator plates under the provisions of 61-4-102(2}{aj(ii}.

{(d} Each license application and all of the information contained in it must be verified by the
department or an authorized representative of the department on a form to be furnished by the department
for that purpose and must contain the information required. Each application must be accompanied by the
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license fee specified in 61-4-102. A dealer’s or wholesaler’s license must be renewed and paid for annually,
and an application for relicensure must be filed not later than January 1 of each year. If an application for
renewal of a license has been received by the department grior+e before the expiration cf the license, the
licensee may operate the business and display dealer or demonstrator plates under the expired hcense
between January 1 and February 15 following expiration.

(2} To qualify for licensure and the issuance and use of "D", "UD", "RV", "DTR", or "MCD" plates
as provided in this subsection, the applicant must shall furnish the fallowing information and quatify under
the following provisions:

{a) To qualify as a new motor vehicle dealer and for the use of "D" plates, the applicant must ghali:

{i} state the name under which the business is to be conducted and the lacation of the premises
{street address, city, county, and state) where records are kept, sales are made, and stock of motor
vehicles is displayed;

(i} state the name, and address, date of birth, and social security number of all owners or persons

having an interest in the business, provided that in the case of a corporation, the names and addresses of
the president and secretary are sufficient;

tiii} identify other dealerships owned by the applicant, identify all persons in Montana or in_another

state having an interest in another dealership owned by the applicant, ang disclose whether the applicant

or_other person with interest in a dealership owned by the applicant has been convicted of a felony:

{ivi certify that the applicant has acquired and shall maintain_motor vehicle liability insurance,

pursuant to 61-6-301, for any vehicle offered for demonstration or loan to a customer;

t#4{v) state the name and make of all motor vehicles handled and the name and address of the
manufacturer, importer, or distributor with whom the applicant has a written new motor vehicle franchise
or sales agreement;

+w{vi) exacute a certificate to the effect that the applicant has a permanent building for the display
and sale of new motor vehicles at the location of the premises where sales are conducted;

t«{vii) execute a certificate to the effect that the applicant has a bona fide service department for
the repair, service, and maintenance of mdtor vahicles; and

fi{vill] execute a certificate to the effect that the applicant is a bona fide dealer in new motor
vehicles and that the dealer is recognized by a manufacturer, importer, or distributor as a dealer in new
motor vehicles.
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(b} To qualify as a used motor vehicle dealer and for the use of "UD" plates; as a recreational
vehicle dealer and for the use of "RV" plates; as a trailer, semitrailer, or special mobile equipment dealer
and for the use of "DTR"” plates; as a motorcycle or quadricycle dealer and for the use of "MCD" plates;
or as a wholesaler and for the use of demonstrator plates, the applicant shall, in addition to the matters set

farth in subsectians (2){a}(i} erd-2HaH+ through (2)(a)liv), provide:

(i) a statement that the:

{A) applicant has an established piace of business that includes a lot or lots upon which motor
vehicles may be displayed and a permanent nonresidential building on or contiguous to the lot or lots where
records are kept and saies are made; or

(B} wholesaler applicant has an established place of business that includes a permanent
nonresidential building or office where records are kept in order that those records may be inspected;

{ii} a certificate to the effect that the applicant is a bona fide dealer or wholesaler in used motor
vehicles, recreational vehicles, trailers, semitrailers, special mobile equipment, motorcycles, or quadricycles.
An appiicant for a recreational vehicle dealer license shail also indicate on the same certificate that the
persan is recognized by a manufacturer, importer, or distributor as a dealer in recreational vehicles.

{c) If two or more vehicle dealer or wholesaler businesses share a location, all records, office
tacilities, and inventory, if applicable, must be physically segregated and clearly identified. Each applicant’s
established place of business shall display a sign that indicates the firm name and that vehicles are offered
for sale. The letters of the sign must be clearly visible and readable to the major avenue of traffic at a
minimum distance of 150 feet.

{d} To qualify for a used motor vehicle dealer’'s or wholesaler's license, a person shail submit an
annual application for that license and comply with the provisions of 61-4-102(5} in addition to fulfilling the
requirements of subsection {2)(b).

{e) The provisions of subsection (2){d) do not apply to an applicant who is licensed as a motor
vehicle wrecking facility under the provisions of Title 75, chapter 10, part 5.

13) (a) The appiicant for a dealer’'s or wholesaler's license shall also file with hés the application a

bond of $256--000 $B0-000 $25.000 for a license as a new motor vehicie dealer, a used motor vehicle

dealer, a recreational vehicie dealer, a trailer dealer, or a wholesaler. However, applicants for a license as

a trailer dealer of a trailer wholesaler shall file the $28-000 $60.000 $25.000 surety bond only if special

mobile equipment, commerciai trailers and semitrailers exceeding 6,000 pounds maximum gross loaded
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weight, mobile homes, or house trailers are sald;. etherwsiso—oH All other trailer dealer, motorcycle dealer,
or wholesaler license applicants shall file a bond in the sum of §10,000. All bonds must be conditioned that
the applicant shall conduct the business in accordance with the requirements of the law. The bond may

extend 1o any other type of dealer license issued 10 the applicant at the same piace of business, provided

that all types of licenses are indicated on the face of the bgnd. All bonds mustrun to the state of Montana,

must be approved by the department, arg must be filed in its office, and must be renewed annuaily.

{b] A person who suffers loss or damage due to the unlawful conduct of a dealer or wholesaler
licensed under this section shall obtain a judgment from a court of competent junisdiction prior to callecting
on the bond. The judgment must determine a specific loss or damage amount and conclude that the

licensee’s unlawful operation caused the loss or damage before payment on the bond is required.”

Section 2. Section 61-4<104., MCA, is amended to read:

"61-4-104. Record of purchase or sale. A dealer or wholesaler licensed under 61-4-101 shall keep
a book or record of the purchases, sales or exchanges, or receipts for the purpose of sale of used vehicles
and a description of the vehicles, together with the name and address of the seiler, of the purchaser, and
of the alleged owner or other person from whom each vehicte was purchased or received or to whom it was

sold or deiivered, as the case may be, The description in the case of motor vehicies must also inciude the

vehicle identification number and engine number, if any, makers-rumber—if-any—ehassis-Aumber—famy:

ars—or—identifeaton—ma hat-appoaror-themetervyehiale and must inciude a statement

that a number has been obliterated, defaced, or changed if sueh-is-the$aet that has occurred. In the case
of a trailer, semitrailer, or special mobile equipment, the recard must include the manufacturer’'s number
and other numbers or identification marks that appear thereer on the trailer, semitrailer, or special mobiie
eguipment, The dealer or wholesaler must also have ir—his—pessessien; a_duly_assigned certificate of

ownership fram the owner of the motor vehicle to the dealer or wholesaler from the time the maotor vehicle

is delivered to A the dealer or wholesaler until it has been disposed of by ki the dealer or whalesaier;

It is a violation of this part for a dealer or wholesaler to fail to take assignment of all certificates of
ownership or manufacturer’s certificates of origin for vehicles acquired by the licensee or to faif to assign
the certificate of ownership or manufacturer’s certificate of origin for vehicles soid. All records required to
be kept in accordance with this section, in addition to the required retention of odometer disclasure
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information under 61-3-206(4), must be physically located and maintained within the building referred to

in 61-4-101{2)(b)1). An authorized representative of the department, upon presentation of his the

representative’s credentials, may inspect and have access to and copy any records reqguired under this

chapter.”

Section 3. Section 61-4-120, MCA, is amended to read:

"61-4-120. Application for auto auction license -- general reguiations. (1) A person, firm,
association, or corporation that takes possession of @ motor vehicle owned by another person through
consignment, bailment, or any other arrangement for the purpose of selling the motor vehicle to the highest
bidder when all buyers are licensed motor vehicle dealers, wholesalers, or wrecking facilities shall fite by
mail or otherwise in the office of the department a verified application for licensure as an auto auction. The
application must be made in the fellowing manner:

{a) Each application and all of the information contained in it must be verified by the department
or an authorized representative of the department on a form to be furnished by the department for that
purpose. The application must provide the following information:

{1} the name in which the business is to be canducted and the location of premises,_inciuding +street
address, city, county, and state}, where records are kept, sales are made, and motor vehicle stock is
dispiayed as an established place of business that displays a sign indicating the firm name and that vehicles
are offered for sale. The letters on the sign must be clearly visible and readable to the major avenue of
traffic at a minimum distance of 150 feet,

(i) the name and address of all owners or persons having an interest in the business. In the case
of a corporation, the names and addresses of the president and secretary are sufficient,

{iy) a statement that the applicant is authorized to auction used motor vehicles, recreational
vehicles, trailers, semitrailers, specia! mobile equipment, motorcycles, and quadricycles under one license.
A licensed auto auction may not auction a new motor vehicle except when authorized by a new motor
vehicle manufacturer, importer, distributor, or representative thereof, for the purpose of conducting a
closed-factory fleet saie to dispose of new motor vehicles by the franchisor (manufacturer, distributor, or
importer) to franchisee purchasers when the purchasers are licensed new motor vehicle dealers purchasing
new motor vehicle line-makes authorized by their respective franchise, sales, or distributor agreements. An
auto auction licensed under the provisions of this section shall notify and update the department with
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current tleet sale agreements between the auto auction and franchisoer. An aute auction may not conduct
a factory fleet sale unless authorized or appointed by a franchisor licensed under part 2 of this chapter.

iby Each application must be accompanied by a bond of $26-060 $86:600 $25,000 and must be

conditioned that the applicant shail conduct business in accordance with the requirements of the law. All
bonds must run to the state of Montana, must be approved by the department and filed in its office, and
must be renewed annually. A person who suffers loss or damage due to the unlawful conduct of an auto
auction licensed under this section may proceed in the same manner as provided for licensed deaters and
wholesalers in 61-4-101{3){b}.

(2) An auto auction’s license must be renewed and paid for annually to the department, and an
apptication for relicensure must be filed by January 1 of each year. The fee required for each first-time
applicant is $500 and for subsequent renewal applications is $100 each year. Upon receipt of a properly
completed appilication, fee, and bond, the department shall issue the auto auction license and assign an
auto auction license number for each applicant in a manner determined by the department. Autc auctions
dealing in motor vehicles may sell only to licensed dealers and wholesalers.

(3) Auto auctions that are licensed under this section and that hold a current license number may
issue temporary permits, which may be displayed and used by a buyer to operate an unregistered vehicle
purchased from the auto auction. The temporary permit is valid for a period of 72 hours from the time of
purchase and may be used only for the purpose of driving or transparting a vehicle from the auction
premises to the purchaser’'s established place of business or point of destination. Temporary permits must
be on a form prescribed by the department and must contain the name, address, and license number of the
purchaser, date of sale, name, address, license number, and authorized signature of the auto auction, and
a description of the vehicle, including its serial number. The department shali collect a fee of $10 from the
auto auction for each temporary permit, and the auto auction may charge a vehicle purchaser no more than
$10 for the issuance of each permit to offset the cost of the permit. It is unlawful for the auto auction to
issue more than one temporary permit per vehicle sale.

(4) A licensed auto auction may apply for and may be authorized by the department 1o purchase
and use license plates of a type and amount approved by the department, upon payment of a fee to the
department to offset the cost of production. Licensed auto auctions may use the license plates to transport
inventory vehicles from a point of storage or a point of delivery in this state to the auto auction’s place of

business, for road testing authorized vehicles, or for moving vehicles for purposes of repairing, painting,
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upholstering, polishing, and related activities. One license plate is required to be conspicuously displayed
on the rear of the vehicle. Auto auctions may appoint designated persons, partnerships, corporations,
service stations, or repair garages o use the license plate only when conducting work for the auto auction
involving repairing, painting, upholstering, polishing, or performing similar types of work upon a vebhicle.
Upon application for an aute auction license, the applicant, if requesting the license piates, shall submit a
sworn affidavit on a form prescribed by the department, listing each authorized person designated by the
auction to use the license plates. The auto auction is respansible for reporting any changes to the atfidavit
within 72 hours after the amendment has occurred. An auto auction licensed under the provisions of this
section is liable far the proper use of the license plates, which may not be used for private purposes. The
department may revoke an auto auction’s 72-hour temporary permit and license plate privileges if an
auction issues, authorizes the use of, or uses a temporary permit or the license plate in violation of the
provisions of this section.

(5) {a) Each auto auction shail keep a book or record, in a form and manner subject 1o approval by
the department, of the purchases, sales, or exchanges or the receipts for the purpose of saie of any motor
vehicle, a properly completed copy of a temporary permit issued t0 a vehicle purchaser, the date of title
transfer, and a description of the motor vehicle, together with the name and address of the seller, the
purchaser, and the alleged owner or other person from whom the motor vehicle was purchased or received
or to whom it was sold or delivered. The description in the case of a motor vehicle must include:

(i) the vehicle identification number e+ and engine number, if any; and

{ii)

{4+ a statement that a number has been obliterated, defaced, or changed, if it has.

{b) An auto auction licensed under this section shall validate the sale of a motor vehicie through
its auction by stamping its name and license number upon the certificate of ownership at a location on the
front or back of the certificate, at the margin in the assignment section as executed between the transtferor
and transferee. An auto auction’'s stamp must be legibie and may not interfere with the information
recordad on the certificate between the transferor and transferee. If the certificate of ownership lacks
adequate space for the auto auction to place its stamp, the auction may provide the transferee a copy of
the auction invoice bearing the;

i} name and license number of the auction, along with an indication of the vehicle year, make,

model, and identification number;
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(i) name, address, and signature of the transferor,;

{iii} name, license number, and signature of the transferee; and

{iv] the date the vehicle was sold through the auction.

{¢c) The invoice must be attached to the certificate of ownership and must be presented to the
department with any application for title.

{d) An auto auction shall retain, for & years, odometer disciosure information, including the name
of the owner on the date the auto auction took possession of the motor vehicle, the name of the buver,
the vehicle identification number, and the odometer reading on the date the auto auction took possession
of the motor vehicle. The odometer information may be retained in any way that is systematically
retrievable and is not required to be maintained on any special disclasure form. The information may be part
of the auction receipt or invoice or be maintained as a portion of a cornputer data base or manual file. An
auto auction that executes a transfer of ownership as an agent on behalf of a selier or buyer is liable for
providing an odometer disclosure statement for the seller or an cdometer disclosure acknowledgement for

the buyer under the provisions of 61-3-208."

Section 4. Section 61-4-121, MCA, is amended to read:
"61-4-121. Twenty-day permit -- limitation on issuance and transfer -- violation -- penalty. (1) {a)
A dealer may not issue more than one 20-day permit under 61-4-111 or 61-4-112 per vehicle sale.

(b} A dealer may not ransfer 20-day permits to_another dealer unless the dealer:

(i)_notifies the department within 3 days of the transfer;

{ii} identifies to the department the dealer to whom any permits have been transferred:

{iii} _informs the department of the date of the transfer and the quantity and serial numbers of

vehiales—eovered-by the transferred permits.

{2) A dealer who violates the provisians of subsection (1) is subject to revocation of the privilege

to issue 20-day permits for a period of time determined by the department.”

Section 5. Section 61-4-131, MCA, is amended to read:

"61-4-131. Definitions. As used in 61-4-131 through 61-4-137, the-foHewing-definitions-appiy:

2} "Desighated "designated family member” means the spouse, child, grandchild, parent, brotner,
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or sister of a dealer who, in the case of a deceased dealer, is entitled to inherit the dealer’s ownership
interest in the dealership under the terms of the dealer’s wiil, or who has otherwise been designated in
writing by a deceased dealer to succeed bw# the deceased in the motor vehicle deaiership, or under the
iaws of intestate succession of this state or who, in the case of an incapacitated dealer, has been appointed
by a court as the legal representative of the dealer’'s property. The term includes the appointed and

qualified personal representative and the testamentary trustee of a deceased dealer.”

Section 6. Section 61-4-133, MCA, is amended to read:

"61-4-133. Refusal to honor succession to ownership -- notice required. (1) If a manufacturer,
tactory branch, distributor, or importer believes that good cause exists for refusing to honar the succession
to the ownership and operation of a dealership by a family member of a deceased or incapacitated dealer
under the existing franchise agreement, the manufacturer, factory branch, distributor, or importer may,
within 30 days of receipt of notice of the designated family member’s intent to succeed the dealer in the
ownership and operation of the dealership, serve upon the designated family member and the department
notice of its refusal to honor the succession and of its intent to discontinue the existing franchise agreement
with the dealership no sooner than 8 90 days from the date sgek the notice is served.

(2} The notice must state the specific grounds for the refusal to honor the succession and of its
intent to discontinue the existing franchise agreement with the dealership no sooner than 88 30 days from
the date sceh the notice is served.

{3) If notice of refusal and discontinuance is not timely served upon the family member and the
department or if the department rules in fa\{or of the complainant in a hearing held pursuant to 61-4-134,
the franchise agreement shall must continue in effect subject to termination only as otherwise perrﬁitted

by law.”

Section 7. Section 61-4-134, MCA, is amended to read:
"61-4-134. Procedure to determine right to succeed. (1) Any designated family member who
receives notice of the manufacturer’s, factary branch, distributar’s, or importer’s refusal 10 honar his the

family member’s succession to the ownership and operation of the dealership may, within the 88-day

90-day period, file with the department a verified complaint for & hearing and determination by the
department on whether good cause exists for refusal and discontinuance.
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{2) The manufacturer, factary branch, distributor, or importar must establish good cause for refusal
iy showing that the succession would be detrimental to the public interest or to the representation of the
manufacturer, factory branch, distributor, or importer.

{3} The franchise agreement skall must continue in effect until the final determraneneitheissues

ratsed-n-the—semplaint adjudication by the department on the verified complaint and the exhaustion of ail

appeilate remedies available to the designated family member. The manufacturer, factory branch.

distributor, or importer and the designated family member shall abide by the terms of the franchise

agreement and the laws of Montana during the appeals process.

{4) If the manufacturer, factory branch, distributor, or importer prevails, the department shall
include in its order approving the termination of the franchise agreement reasonable conditions affording
the complainant an gpportunity to receive fair and reasonable compensation for the value of the dealership.

{5) Any decision by the department may be reviewed pursuant to partF-ehapterd; Title 2, chapter

4 part 7."

Section 8. Section 61-4-201, MCA, is amended to read:

"61-4-201. Definitions. As used in this part, the following definitions apply:

{1) "Community" means the relevant market area of a franchise. For the purposes of this part, the
relevant market area of a franchise is the county or counties in which the franchisee is located.

+24{2) "Distributor” or "wholesaler" means a person who sells or distributes new motor vehicles
to new motor vehicle dealers in this state or who maintains distributor representatives in this state.

t4{3) "Distributor branch™ means a branch office maintained or availed of by a distributor or
whoiesaler for the sale of new motor vehicies to new motor vehicle dealers in this state for directing or
supervising its representatives in this state,

¢6}{4) "Factory branch” means a branch office maintained or availed of by a manufacturer for the
sale of new motor vehicles to distributors or for the sale of new motar vehicles to new motor vehicle
dealers in this state or for directing or supervising its representatives in this state.

t84(5) "Franchise” means a contract between or among two or more persons when all of the
following conditions are included:

{a) a commercial relationship of definite duration or continuing indefinite duration is involved:;
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(b) the franchisee is granted the right to offer, seli, and service in this state new motor vehicles
manufactured ar distributed by the franchisor;

{c) the franchisee, as a separate business, constitutes a component of franchisor’s distribution
system; and

(d) the operation af the franchisee’s business is substantially reliant on the franchisor for the
continued supply of new motor vehicles, parts, and accessories.

+#(6) "Franchisee" means a person who receives new motor vehicles from the franchisor under
a franchise and who offers, sells, and services such new motor vehicles to and for the general public.

#84(7) "Franchisor” means a person who manufactures, imports, or distributes new motor vehicles
and who may enter into a franchise.

848} "Importer” means a person who transports or arranges for the transportation of a foreign
manufactured new motor vehicle into the United States for sale in this state.

+364{9] "Manufacturer” means a person who manufactures or assembles new motor vehicles or who
manufactures or installs on previonIy assembled truck chassis special bodies or equipment—w#ieh that,
when installed, ferm forms an integral part of the new motor vehicle and whier that constitutes a major
manufacturing alteration, but does not include a person who installs a camper on a pickup truck.

{10} "New motor vehicle” means a motor vehicle that has not been the subject of a retail sale

regardless of the mileage of the vehicle.

{11) "New motor vehicle dealer” means a person who buys, sells, exchanges, or offers or attempts
to negotiate a sale or exchange or any interest in or who is engaged in the business of selling new motor

vehicles under a franchise with the manufacturer of the new motor vehicles or used motor vehicles taken

in trade on new motor vehiclas.

(12) {a) "Retail sale" means the sale of a new maotor vehicle.

(b) "Retail sale” does not mean a sale: =

(i} _of a new motor vehicle to a purchaser who is acquiring the vehicle for the purposes of a resale:

or
(i) _thatis the result of a transter between two licensed new mgtor vehicle dealers.”
Section 3. Section 61-4-205, MCA, is amended to read:
"61-4-205. Limitations on cancellation and termination. (1) Notwithstanding the terms, provisions,
" Legisiaive
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or conditions of any agreement or franchise, e a franchisor may ngt cancel, terminate, or refuse 10
continue a franchise unless the franchisor has cause for termination or noncontinuance.

{2) Ne A franchisor may not enter into a franchise for the purpose of establishing an additional new
motor vehicle dealership in any community in which the same line-make is then represented unless there
is good cause for an additional new motor vehicle deatership under a franchise and that it is in the public
interest.

{3) If a franchisor seeks to terminate or not continue a franchise or seeks 10 enter into a franchise
establishing an additional new motor vehicie dealership of the same line-make, the franchisor shall, not less
than 38 60 days prior to the intended action, and the franchisee may, at any time, file a notice with the
department of intention to terminate or nat ¢ontinue the franchise or to enter inte a franchise for additional
representation of the same line-make. MNe A notice of intention to terminate or not continue a franchise fay
be is not required from a franchisor until the conclusion of any review proceeding of that intention offered
to the franchisee under the franchise. This section does not apply to an intended termination or
noncontinuance of a franchise that _the franchisee elects voluntarily, pursuant to a plan established by a
franchisor, to submit to binding arbitration.

(4) Upon receiving a notice af intention under the provisions of subsection (3}, the department
shall, within 5 days of receipt of a notice of intention, send by certified mail, with return receipt requested,
a copy of the natice to the franchisor and to the franchisee whose franchise the franchisor seeks 1o
establish, terminate, or not continue. If the notice states an intent to establish an additional new motor
vehicle dealership, a copy of the notice &hal must be sent within 5 days of receipt to all franchisees in the
community who are then engaged in the business of offering to sell or selling the same line-make. Copies
of notices shall must be addressed to the principal place of business of each recipient and to the statutory

agent of each corporate recipient, The department may also give a copy of the franchisor’s notice to any

other parties whom the department may consider interested persons—such—sepy—to—be—intheform—and

{5} In instances where the change in ownership has the effect of the sale of the franchise, the
franchisor may not without good cause withhold its consent to the sale. Good cause relates only to the
transferee’s financial and managerial capabilities or to the inability of the transferee ta comply with a state
or federal law relating to new motor vehicle dealerships. The burden of establishing good cause is upon the
franchisor.
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{6} Notwithstanding the terms, provisions, or conditions of an agreement or franchise, in the event
of the sale or transfer of ownership of the franchisee’s dealership by sale or transfer of the business or by
stock transfer to the dealer's or wholesaler’s spouse, son, or daughter, the franchisor shall give effect to

seeh-a-obarge the sale or transfer of ownership in the franchise unless the transfer of the franchisee’s new

moter vehicle dealer’s or whaolesaler’s license is denied or the new owner is unable ta obtain a license under
the laws of this state,

(7) If a franchisor enters into or attempts to enter into a franchise, whether upon termination or
refusal to continue another franchise or upon the establishment of an additional new moter vehicie
dealership in a community where the same line-make is then represented, without first complying with the
provisions of this part, /e a license under 61-4-101 through 61-4-105 may not be issued to that franchisee
or proposed franchisee to engage in the business of selling new motar vehicles manufactured or distributed

by that franchisor.”

Section 10. Section 61-4-206, MCA, is amended to read:

"61-4-206. Objections - hearing. (1) A person who receives or is entitled to receive a copy of a
notice provided for in subseatien+4of 61-4-205{4) may object to the approval of the proposed action by
filing a written objection with the department within 15 days from the date the notice was received by the
person entitled to receive the notice. If re an objection is pot filed within 15 days from the date the notice

was received, the proposed action shal must be approved.

{2) If atimely objection has been filed, the department shall enter an order fixing the time, which
shak must be within 30 days of the date of the order, and place of a hearing on the objection and shatl send
by cerufied mail with return receipt requested a copy of the notice provided for in subsestier—{4i—f
61-4-205(4].

13) The department may upon reguest continue the date of hearing for a periogd of 30 days and may
upon application, but not ex parte, continue the date of hearing for an additional period of 30 days.

{4} Upon hearing or upon objection to the establishment of a3 new_motor vehicle dealership, the

franchisor-has the burden of proof to establish that good cause exists to terminate, f not continue, or not

{5) The ruies of evidence for sweh a hearing provided for in subsection (2] shal-be are the same
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as those found in eRaptes4; Title 2, chapter 4. The department shall reasonably apportion alt costs between
the parties.

(6) The department may issue subpoenas, administer oaths, and compel the attendance of
witnesses and production of books, papers, documents, and all other evidence. The department may apply
to the district court of the county in which the hearing is held for a court order enforcing this section. The
hearing ohad must be conducted pursuant to skapter4- Title 2,_chapter 4.

(7) A transcript of the testimony of each witness taken at the hearing shaH must be made and
preserved. Within 30 days after the hearing, the department shall make written findings of fact and
conclusions and enter a final order.

(8) Any party to the hearing before the department may appeal pursuant to ehapterds Title 2,

chapter 4.

(3} The franchise agreement must continue in effect until the adiudication by the department on

the verified complaint and the exhaustion of all appellate remedies available 1o the franchisee. The

franchisor and the franchisee shall abide by the terms of the franchise and the taws of Montana during the

appeals process.”

Section 11. Section §1-4-207, MCA, is amended to read:

"61-4-207. Determination of good cause. {1} In determining whether good cause has been
established for terminating or not continuing a franchise, the department shall take into consideration the
existing circumstances, including but not limited to:

(a) amount of business transacted by the franchise;

(b} investment necessarily made and obligations incurred by the franchisee in the performance of

his the franchisee’s part of the franchise;

(c} permanency of the investment;

(d) whether it is injurious to the public weifare for the business of the franchisee to be
discontinued;

{e) whether the franchisee has adeguate new motor vehicle facilities, equipment, parts, and
guaiified management, sales, and service personnel to reasanably provide consumer care for the new motor
vehicles sold at retail by the franchisee and any other new motor vehicle of the same line-make;

{f) whether the franchisee refuses to honor warranties of the franchisor to be performed by the
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franchisee if the franchisor reimburses the franchisee for sueh warranty work performed by the franchisee:
and
{@) except as provided in subsection {2) etthis—seetion, failure by the franchisee to substantially

comply with these the written and uniformly applied requirements of the franchise that are determined by

the department to be reasonable and material.

(2} Notwithstanding the terms, provisions, or conditions of an agreement or franchise, the fallowing
do not constitute good cause for the termination or noncontinuance of a franc-hise:

(a) a change in ownership of the franchisee’s dealership; or

(b} the fact that the franchisee refused to purchase or accept delivery of a new motor vehicle, part,
accessory, or any other commaodity or service not ordered by the franchisee.

(3} In determining whether good cause has been established for entering into an additional
franchise for the same line-make, the department shall take into consideration the existing circumstances,
including but not limited to:

{a) amount of business transacted by other franchisees of the same line-make in that community;

{(b) investment necessarily made and obligations incurred by other franchisees of the same
ling-make in that community in the performance of their part of their franchises; and

(cl whether the franchisees of the same line-make in that community are providing adeguate

consumer care, including satisfactory new motor vehicle dealer sales and service facilities, equipment, parts

supply, and gualified management, sales, and service personnel, for the new motor vehicle products of the

Section 12. Section 61-4-208, MCA, is amended to read:

"61-4-208. Goercionprohibited Prohibited acts. {1} A manufacturer of new motor vehicles,
factory branch, distributor, distributor branch, importer, field representative, officer, agent, or any
representative thereeat of the persons or entities listed may not:

{a) coerce, e+ attempt to coerce, Of requirg a new motor vehicie dealer to:

+H{i) accept delivery of a new motor vehicle, a part, or an accessory sheraior for a new motor

vehicle or any other commodity that has not been ordered by the dealer;

+44it) participate in or contribute to any local, regional, or national advertising fund or 1o participate
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in or to contribute to contests, giveaways, or other sales devices; o

{iii) change location of the dealership or to make substantial alterations to the use or number of

franchises or the dealership preamises or facilities when to do so would be unreasonable, or without written

assurance of a sufficient supply of new motor vehicles that wouid justify an expansion;

{iv) either establish or maintain exclusive facilities, personnel, or display space or to abandon an

existing franchise relationship with another manufacturer that was established before [the effective datg

of this act] when those requirements are not justified by reasonable business considerations;

{v) refrain from participation in the management of, investment in, or acquisition of any other line

of new motor vehicle gr related praducts if the new motgr vehicle dealer maintains a reasonable line of

credit for each make or line of new_motor vehicies and remains in compiiance with any reasonable capital

standards and facility requirements of the manufacturer; or

+3+{vi) enter into an agreement with a manufacturer, factory branch, distributor, distributor branch,

or representative thereef 0f the listed persons or entities or do any other act unfair to the dealer by:

{a(A] threatening to cancel or not renew a franchise existing between the manufacturer, factory
branch, distributor, distributor branch, or representative theroef of the listed persons or entities and the
dealer; or

+4(B) threatening to withhold, delay, or disrupt the receipt of new motor vehicles or any motor
vehicle parts or supplies ordered by the dealer from the manufacturer, factory branch, distributor, distributor

branch, importer, or representative or agent thereef of the listed entities~;

{b) delay, refuse, or fail to deliver new vehicles in a reasonable time in reasonable quantity relative

10 the new vehicie dealer’s facilities and sales potential after accepting an order from a new vehicle dealer

if the new vehicles are publicly advertised as being available for immediate delivery: or

tcl impose unreasonable restrictions on the assertion of leqal or equitable rights on the new motor

vehicle dealer or franchise reqarding transfer; sale; right to renew; termination; discipline: noncompetition

covenants; site control, whether by sublease, collateral pledge of lease, or otherwise: or compliance with

subjective standards.

{2) There is ng violation of subsection (1}{a){iii} or (1}(b} if a failure on the part of the manufacturer,

factory branch, distributor, or distributor branch is beyond the control of the listed persons or entities.”

NEW SECTION. Section 13. Manufacturer’s right of first refusal. (1) Regardless of the terms of
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any franchise agreement, in the event of a proposed sale or transfer of a dealership, the manufacturer or
distributor may exercise a right ot first refusal to acquire the new vehicle dealer's assets or ownership. This
may occur if the sale or transfer is conditioned upon either the manufacturer or dealer entering into a dealer
agreement with the proposed new owner or transferee if all the foliowing requirements are met:

{a) the manufacturer or distributor notifies the dealer in writing of the manufacturer’'s or dealer's
intent to exercise the right of first refusal within 60 days of receipt of the dealer’s written proposal for sale
or transfer;

{b) the dealer and the dealer’'s owner receive the same or greater consideration as they have
contracted to receive in connection with the proposed change of ownership or transfer;

{c) the proposed sale or transfer of the dealership’s assets does not involve the transfer or sale to
a member or members af the family of one or more dealer owners or to a gualified manager, partnership,
or carporation controlled by a member of the family of a dealer owner; and

{d) the manufacturer or distributor agrees to pay reasonable costs and attorney fees relative to the
proposed changes in ownership or transfer of dealership assets. In order for costs and fees 10 be payable,
the dealer shall submit an accounting of the expenses within 20 days of the dealer's receipt of the
manufacturer’s or distributor’'s written request for the accounting. The manufacturer or distributor may
request the accounting befare exercising the manufacturer’s or distributor’s right of first refusal.

{2} This section does not affect any contractual right of a manufacturer or distributor to charge
back to the dealer's account any amount previously credited or paid as a discount incident to the dealer’s

purchase of the vehicles.

NEW SECTION. Section 14. Codification instruction. [Section 13] is intended to be codified as

an integral part of Title 61, chapter 4, part 1, and the provisions of Title 61, chapter 4, part 1, apply 10

[section 13}

NEW SECTION. Section 15. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before {the effective date of this

act].
NEW SECTION. Section 16. Effective date. [This act] is etfective on passage and approval.
-END-
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