
5 5th Legislature 

2 

3 

~~ .· ,BILL NO .3 L( 2-

INTRODUCED BY ,d~» . L;1u[J, 

LC0968.01 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE BASIN CLOSURE, WATER LEASING, AND 

5 TEMPORARY CHANGE STATUTES AS THEY APPLY TO THE UPPER CLARK FORK RIVER BASIN; AL TEAING 

6 THE COMPOSITION OF THE UPPER CLARK FORK BASIN STEERING COMMITTEE; AMENDING SECTIONS 

7 85-2-336 AND 85-2-338, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

8 

9 BE IT ENACTED BY THE LEGISLATURE OF THE ST ATE OF MONTANA: 

10 

11 Section 1. Section 85-2-336, MCA, is amended to read: 

12 "85-2-336. Basin closure -- exeeption exceptions. 11) As provided in 85-2-319 and subject to the 

13 provisions of subsection 12) of this section, the department may not process or grant an application for a 

14 permit to appropriate water within the Upper Clark Fork River basin. 

15 12) The provisions of subsection ( 1) do not apply to: 

16 (a) an application for a permit to appropriate ground water; 

17 (bl an application filed prior to January 1, 2000, for a permit to appropriate water to conduct 

18 response actions or remedial actions pursuant to the federal Comprehensive Environmental Response, 

19 Compensation, and Liability Act of 1980, as amended, or Title 75, chapter 10, part 7, at sites designated 

20 as of January 1, 1994. The total flow rates for all permits issued under this subsection (2)(b) may not 

21 exceed 1 O cubic feet per second. A permit issued to conduct response actions or remedial actions may not 

22 be used for dilution and must be limited to a term not to exceed the necessary time to complete the 

23 response or remedial action, and the permit may not be transferred to any person for any purpose other 

24 than the designated response or remedial action; 

25 (c) an application for a permit to appropriate water for stock use; 

26 (d) an application to store water; et 

27 (e) an application for power generation at existing hydroelectric dams. The department may not 

28 approve a permit for power generation if approval results in additional consumption of water. 

29 (f) an application for a permit that contains an augmentation plan for providing sufficient 

30 augmentation water in amount, time, and location to replace depletions to senior water rights. 
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55th Legislature LCO968.01 

13) Applications for water reservations in the Upper Clark Fork River basin filed pursuant to 

2 85-2-316 and pending as of May 1, 1991, have a priority date of May 1, 1991. The filing of a reservation 

3 application does not provide standing to object under 85-2-402. 

4 (4) The department may not process or approve applications for reservations of water in the Upper 

5 Clark Fork River basin filed pursuant to 85-2-316." 

6 

7 

8 

9 

10 

11 

12 
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23 

24 

25 

26 
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29 

30 

Section 2. Section 85-2-338, MCA, is amended to read: 

"85-2-338. Upper Clark Fork River basin steering committee -- membership and duties -

comprehensive management plan. 111 There is an Upper Clark Fork River basin steering committee. The 

steering committee has 22 members, who must be appointed as follows: 

{a) Each of the six conservation districts in the basin may appoint a member. 

(bl Each of the six county commissions in the basin may appoint a member. 

i£J. The department director shall appoint the ffi0fflBers of tRe eofflR'littee, seleetin!l tReR'I remaining 

ten committee members and shall ensure that committee membership includes a balance of affected basin 

interests and is in conformance with subsection (2). 

(2) Steering committee members must be selected on the basis of their knowledge of water use, 

water management, fish, wildlife, recreation, water quality, and water conservation. Representation on the 

committee must include but is not limited to representatives from affected: 

(a) B§Fioeilteiral OF§ani2ations agriculture; 

lb) conservation districts; 

(c) departments of state government; 

(d) environmental organizations; 

le) industries; 

If) local governments; 

{g) reservation applicants; 

lh) utilities; and 

('I) water user or§anizations users not otherwise represented. 

(3) Except as provided in subsection (4). steering committee members shall serve 4-year terms and 

may serve more than one term. 

(4) Initial term lengths must be staggered in conformance with the following: 
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la) conservation district appointees shall initially serve for 4 years; 

2 lb) county commissioner appointees shall initially serve for 2 years; and 

3 le) as determined by the department, half of the department appointees shall initially serve for 2 

4 years and the remainder shall initially serve for 4 years. 

5 R+lfil The steering committee, consistent with the Upper Clark Fork River basin comprehensive 

6 management plan, shall: 

7 (al review the Upper Clark Fork River basin closure and exceptions as provided in 85-2-336 no less 

8 than every 5 years after April 14, 1995, and make recommendations to the legislature regarding necessary 

9 changes; 

10 (b) mal10 rooommendations to the 1997 le§islature eonsernin§ representation, terms, and the 

11 methoel of appointin§ members to ti'1e steering eomrnittee; 

12 MM prepare and submit a report evaluating the Upper Clark Fork River basin instream flow pilot 

13 program as provided in 85-2-439; 

14 WJ,J.g prepare and submit a report concerning the relationship between surface water and ground 

15 water and the cumulative impacts of ground water withdrawals in each subbasin; 

16 ~ill provide a forum for all interests to communicate about water issues; 

1 7 tf·Htl provide education about water law and water management issues; 

18 ffil-ill identify short-term and long-term water management issues and problems and identify 

1 9 alternatives for resolving them; 

20 W19l identify the potential beneficiaries of and a funding mechanism for new and expanded water 

21 storage sites; 

22 ffiill assist in facilitating the resolution of water-related disputes; 

23 ft+ill provide coordination with other basin management and planning efforts; 

24 

25 

26 

27 

Will advise government agencies about water management and permitting activities; 

f++ill consult with local governments within the Upper Clark Fork River basin; and 

tffltill report periodically to the legislature." 

28 NEW SECTION. Section 3. Upper Clark Fork River basin change and lease validity -- limitations. 

29 All temporary changes and leases authorized under 85-2-439 that are entered into prior to June 30, 2005, 

30 remain valid until the expiration date of the temporary change and lease. A temporary change or lease 
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authorized under 85-2-439 may not be renewed or otherwise extended after June 30, 2005. 

2 

3 NEW SECTION. Section 4. Codification instruction. [Section 31 Is intended to be codified as an 

4 integral part of Title 85, chapter 2, part 4, and the provisions of Title 85, chapter 2, part 4, apply to 

5 !section 3]. 

6 

7 

8 

NEW SECTION. Section 5. Effective date. [This act) is effective on passage and approval. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0342, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act revising the basin closure, water leasing, and temporary changes statutes as they 
apply to the Upper Clark Fork River basin; altering the composition of the Upper Clark Fork 
Bas~n Steering committee. 

ASSUMPTIONS: 
1. This legislation will not result in a significant increase in workload or costs 

associated with processing applications for new water use permits. 
2. Althougr: this creates an opportunity to acquire new water rights for surface or 

groundwater using augmentation plans, the significant expense of developing and 
implementing such plans will greatly limit the number of permit applications. 

3. This bill does not affect the ability of parties to obtain water rights through other 
existing methods such as purchasing or changing existing water rights, groundwater 
development, or construction of new or enlarged storage proJects. 

4. The demand for new water developments will not increase as a result of the bill. 
5. ~he Upper Clark Fork basin surface water closure remains unchanged. 
6. The department currently appoints the Upper Clark Fork River Basin Steering Committee. 

This legislation would not significantly affect existing procedures. 
7. Clarification regarding in stream flow lease duration and renewals will have nc 

significant impact on the number or complexity of applications for Change of 
Appropriation Water Rights. 

FISCAL IMPACT: 
Ko fisca: impact anticipated. 

2-15·17 
DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

/', 

vfkfft,~~ ~£,, o<~;f 1 
Fiscal Note for SB0342, as introduced 
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SENATE BILL NO. 342 

INTRODUCED BY BROOKE, BECK, SMITH, MOOD 

SB0342.02 

APPROVED BY C::>~1 CN 
NATURAL RESOURCES 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE BASIN CLOSURE, WATER LEASING, AND 

5 TEMPORARY CHANGE STATUTES AS THEY APPLY TO THE UPPER CLARK FORK RIVER BASIN; ALTERING 

6 THE COMPOSITION OF THE UPPER CLARK FORK BASIN STEERING COMMITTEE; AMENDING SECTIONS 

7 86 2 336 85-2-337 AND 85-2-338, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

8 

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

SeetieR 1. Seetion 86 2 336, MCA, is amended to read: 

10 

11 

12 "81i 2 336. BasiR elos11Fe e1EeeptieR e1Eeepti0Rs. (1 l .O.s pre11ided in 86 2 31 Q anEi subjeot to the 

13 pro•~isions of subseotion (21 of this seotion, the Eiepartment may net prooess or grant an applioation for a 

14 permit to appropriate ,...,ater within tho Upper Clari< Forl< Ri·,•er basin. 

15 (2) The pro11isions of subsootion (1) do not apply to: 

16 (a) an applioation for a permit to appropriate grounEi water; 

17 (bl an applioation files prior to January 1, 2000, for a permit to appropriate water to oonEiuct 

18 response actions or remeEiial aetions pursuaAt to the federal Comprehensi,•e Environmental Response, 

19 Compensation, anEi Liability Aet of 1980, as amenEieEi, or Title 76, ehapter 10, part 7, at sites designateEI 

20 as of January 1, 1994. Tho total flow rates for all permits issueEI unEler this suBseetion (2) (B) may not 

21 e>weeEI 10 euBie foot par seeenEI. A permit issueEI to eonduet response aotions or remedial aetions may not 

22 BO used for dilution and must Be limiteEi to a term not to ei<oeod the neoessary time to eomplete the 

23 response or remedial action, and the permit may not Be transferred to any 13erson for any purpose other 

24 than the designated res13onse or remedial aetion; 

25 (e) an a13plieation for a pencnit te appropriate water tor stool< use; 

26 Id) an applioation to store water; or 

27 (el an applioation for power generation at O)(isting hydroeleotrio dams. The department may not 

28 a13prove a 13ermit for power generation if ap13ro11al results in aEiditional eonsumption of water. 

29 (fl an applioation for a permit that oontaIns an augmentation plan tor ereviding suffioient 

30 augmentation water In amount, time, and looation to roplaoo depletions to senior water rights. 
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131 Af;lf;llioations for water reser\•atiens in the Uflper Clari( Ferl( Fli\·er l3asin filed flursuant to 

2 Bs 2 31 e and flendin§ as of May 1, 1991, have a flriority date of Ma-,· 1, 1991. The filin§ of a reservation 

3 application does not provide standin§ to ol3ject under 8s 2 402. 

4 (4) The departrfrnnt rnay not process or approve aflplieations for reservations of water in the Upper 

5 Clark Forll River l3asin filed pursuant to Be 2 31 e." 

6 

7 

8 

SECTION 1. SECTION 85-2-337, MCA, IS AMENDED TO READ: 

"85-2-337. Ground water permit applications -- report required. (1 I During the period of basin 

9 closure provided in 85-2-336(1 ), an applicant for a ground water permit in the Upper Clark Fork River basin 

1 O shall submit a report prepared by a professional engineer or hydrologist verifyin€J that addressing the 

11 hydrologic connection between the source of the ground water is not a part of or sul3stantially or direct!-,· 

12 connected to and surface water. If the applicant fails to submit the report required in this section, the 

13 application is considered defective and must be processed pursuant to 85-2-302. 

14 (21 Except as provided in subsection (3), the department may not issue a permit to appropriate 

15 ground water in the Upper Clark Fork River basin unless the applicant proves by a preponderance of 

16 evidence, 1ft in addition to the criteria of 85-2-311, the department shall find, eased on sul3stantial credil3Ie 

17 evidence, that the source of the ground water is not a part of or substantially or directly connected to 

18 surface water. 

19 (3) The department may issue a permit to appropriate ground water if the application includes an 

20 augmentation plan and if the applicant proves by a preponderance of evidence, in addition to the criteria 

21 of 85-2-311, that the augmentation plan provides sufficient augmentation water in amount, time, and 

22 location to replace depletions to senior water rights." 

23 

24 

25 

26 

27 

28 

29 

30 

Section 2. Section 85-2-338, MCA, is amended to read: 

"85-2-338. Upper Clark Fork River basin steering committee -- membership and duties -

comprehensive management plan. 111 There is an Upper Clark Fork River basin steering committee. The 

steering committee has 22 members, who must be appointed as follows: 

la) Each of the six conservation districts in the basin may appoint a member. 

lb) Each of the six county commissions In the basin may appoint a member. 

1£1 The department director shall appoint the meml3ers of the eornrnittee, seleetin§ thorn remaining 
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too 10 committee members AND ANY ADDITIONAL COMMITTEE MEMBERS NOT APPOINTED UNDER 

2 SUBSECTIONS I 1 I IA) AND { 1 )(B) and shall ensure that committee membership includes a balance of 

3 affected basin interests and is in conformance with subsection (2). 

4 (21 Steering committee members must be selected on the basis of their knowledge of water use, 

5 water management, fish, wildlife, recreation, water quality, and water conservation. Representation on the 

6 committee must include but is not limited to representatives from affected: 

7 (a) agrieultural organizations agriculture; 

8 (bl conservation districts; 

9 (c) departments of state government; 

1 O (d) environmental organizations; 

11 (e) industries; 

12 (f) local governments; 

13 (g) reservation applicants; 

14 (h) utilities; and 

15 (i) water user organi2atiens users not otherwise represented. 

16 (3) Except as provided in subsection (4), steering committee members shall serve 4-year terms and 

17 may serve more than one term. 

18 (4) Initial term lengths must be staggered in conformance with the following: 

19 {a) conservation district appointees shall initially serve for 4 years; 

20 {b) county commissioner appointees shall initially serve for 2 years; and 

21 {c) as determined by the department, half of the department appointees shall initially serve for 2 

22 years and the remainder shall initially serve for 4 years. 

23 RH.fil The steering committee, consistent with the Upper Clark Fork River basin comprehensive 

24 management plan, shall: 

25 (a) review the Upper Clark Fork River basin closure and exceptions as provided in 85-2-336 no less 

26 than every 5 years after April 14, 1995, and make recommendations to the legislature regarding necessary 

27 changes; 

28 !bl A=tal,e reeoA=tffiOnEiatiens to the 1997 le§islature eoneemin§ re13resentation, terms, anEi the 

29 methoEi of a1313e1ntiA!-'! A'ISA=tbors to tho steerin§ GOA'IA=tittee; 

30 Wlli prepare and submit a report evaluating the Upper Clark Fork River basin instream flow pilot 
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program as provided in 85-2-439; 

2 WJ.£1 prepare and submit a report concerning the relationship between surface water and ground 

3 water and the cumulative impacts of ground water withdrawals in each subbasin; 

4 +e+@ provide a forum for all interests to communicate about water issues; 

5 tftl!tl provide education about water law and water management issues; 

6 ~ill identify short-term and long-term water management issues and problems and identify 

7 alternatives for resolving them; 

8 tfl-i-19.l identify the potential beneficiaries of and a funding mechanism for new and expanded water 

9 storage sites; 

1 O f+Hb.l assist in facilitating the resolution of water-related disputes; 

11 f#ill provide coordination with other basin management and planning efforts; 

12 Will advise government agencies about water management and permitting activities; 

13 fltill consult with local governments within the Upper Clark Fork River basin; and 

14 tffil-ill report periodically to the legislature." 

1 5 

16 NEW SECTION. Section 3. Upper Clark Fork River basin change and lease validity -- limitations. 

17 All temporary changes and leases authorized under 85-2-439 that are entered into prior to June 30, 2005, 

18 remain valid until the expiration date of the temporary change and lease. A temporary change or lease 

19 authorized under 85-2-439 may not be renewed or otherwise extended after June 30, 2005. 

20 

21 NEW SECTION. Section 4. Codification instruction. [Section 3] is intended to be codified as an 

22 integral part of Title 85, chapter 2, part 4, and the provisions of Title 85, chapter 2, part 4, apply to 

23 [section 3]. 

24 

25 

26 

NEW SECTION. Section 5. Effective date. [This act] is effective on passage and approval. 

-END-
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SENA TE BILL NO. 342 

INTRODUCED BY BROOKE, BECK, SMITH, MOOD 

SB0342.02 

2 

3 

4 

5 

6 

7 

8 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE BASIN CLOSURE, WATER LEASING, AND 

TEMPORARY CHANGE STATUTES AS THEY APPLY TO THE UPPER CLARK FORK RIVER BASIN; AL TERI NG 

THE COMPOSITION OF THE UPPER CLARK FORK BASIN STEERING COMMITTEE; AMENDING SECTIONS 

86 2 336 85-2-337 AND 85-2-338, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

SeetieR 1. SeotieR 86 2 33e, MCA, is amenEled to read: 

10 

11 

12 "86 2 336. BasiR eles1ue exeeptieR exeeptiens. (11 /\s pro·,ided in 86 2 319 and subject to the 

13 previsions of subseetioR 121 of tl:\is seetioR, tl:\e aepartment may not proeess or grant an applieation for a 

14 permit ta appropriate water witl:\in tl:\e Upper Clark Forl( Fli¥OF basin. 

15 (2) Tl:le provisions of suesection ( 1) do net apply to: 

16 (al an ap13lieation for a permit to appropriate greuna water; 

17 lb) an ap13lieation filed prior to January 1, 2000, for a permit to appropriate water to eonduet 

18 response actions or romoElial aetions pursuant to tl:\e federal Cemprei:leRsi•,e Environmental Fles13onse, 

19 CompeRsation, and Liability Aet ef 1980, as amended, or Title 76, ol:\a13tor 10, part 7, at sites designated 

20 as of daRuary 1, 1994. Tho total flew rates fer all permits issued tinder this seibsootion (21 lb) ma,• not 

21 011oeed 1 0 eusie foot per seeend. A permit isseieEl to eonsuet response aetions er remedial aetiens may net 

22 be used for dilution and must be limited to a term not to eHeeed tl:\e neeessary time to eemplete tho 

23 respense er remeElial aetion, and tl:\e permit ma•,· not be transfarred to any person fer an•,c purpose ether 

24 than the designated responso or romodial aetion; 

25 (el an a13plioation tor a 13ermit to appropriate water for stook use; 

26 (Ell an ap13lioatie·1 ta store water; or 

27 (el an applieatieR for 130•,••er goRoratieR at oiiisting i:lydreeleetrio earns. The department may net 

28 a13prove a pormit fer 13ewer gonoratien if ap13re,•al results in adElitienal oonsumptien ef water. 

29 If) an asslieation fer a permit that eenta1ns an auamontatien slan fer sre•,•1din§ suffioient 

30 au§mentatien water in amet1nt, time, and leeatioA te replaee deplet1ens te senier water r1aRts. 
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2 

3 

4 

5 

6 

7 

8 

(31 Ap13lieations for water reser.,.ations in the U1313er Clarl1 Fork River easin files 13ursuant to 

86 2 31 e ans 13endin§ as of May 1, 1991, ha•.-e a 13riority date of May 1, 1991. The filin§ of a reservation 

applisation EJoes not 13rovide stansing to oejeet under 86 2 402. 

(q) The de13artrr10nt ma•,· not proeess or a1313•o•·e applieations for reservations of water in the Upper 

Clarl1 Forl1 Ri•.-er easin filed pursuant to 86 2 31 e." 

SECTION 1. SECTION 85-2-337, MCA, IS AMENDED TO READ: 

"85-2-337. Ground water permit applications -- report required. (1 l During the period of basin 

g closure provided in 85-2-336(1), an applicant for a ground water permit in the Upper Clark Fork River basin 

1 O shall submit a report prepared by a professional engineer or hydrologist verifying that addressing the 

11 hydrologic connection between the source of the ground water is not a 13art of or suestantially or d1reetl·,r 

12 eonneotes lo and surface water. If the applicant fails to submit the report required in this section, the 

13 application is considered defective and must be processed pursuant to 85-2-302. 

14 (21 Except as provided in subsection (3). the department may not issue a permit to appropriate 

15 ground water in the Upper Clark Fork River basin unless the applicant proves by a preponderance of 

16 evidence, lfl [n addition to the criteria of 85-2-311, the dopartFAent shall find, eased on suestantial erediblo 

17 evidense, that the source of the ground water is not a part of or substantially or directly connected to 

18 surface water. 

19 (31 The department may issue a permit to appropriate ground water if the application includes an 

20 augmentation plan and if the applicant proves by a preponderance of evidence, in addition to the criteria 

21 of 85-2-311, that the augmentation plan provides sufficient augmentation water in amount, time, and 

22 location to replace depletions to senior water rights." 

Section 2. Section 85-2-338, MCA, is amended to read: 

23 

24 

25 "85-2-338. Upper Clark Fork River basin steering committee -- membership and duties --

26 comprehensive management plan. ( 1) There is an Upper Clark Fork River basin steering committee. The 

27 steering committee has 22 members, who must be appointed as follows: 

28 la) Each of the six conservation districts in the basin may appoint a member. 

29 lb) Each of the six county commissions in the basin may appoint a member. 

30 ill The department director shall appoint the FRBFABers ef the eeFAFAittes, seleeting theFA remaining 
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ief\ 10 committee members AND ANY ADDITIONAL COMMITTEE MEMBERS NOT APPOINTED UNDER 

2 SUBSECTIONS 11 )(Al AND (1 l(B) and shall ensure that committee membership includes a balance of 

3 affected basin interests and is in conformance with subsection (2). 

4 (2) Steering committee members must be selected on the basis of their knowledge of water use, 

5 water management, fish, wildlife, recreation, water quality, and water conservation. Representation on the 

6 committee must include but is not limited to representatives from affected: 

7 (a) agrieultural organizations Jqriculture; 

8 lb) conservation districts; 

9 I cl departments of state government; 

10 Id) environmental organizations; 

11 le) industries; 

1 2 (fl local governments; 

13 lg) reservation applicants; 

14 (h) utilities; and 

15 (ii water user organizations users not otherwise represented. 

16 (3) Except as provided in subsection (4), steering committee members shall serve 4-year terms and 

1 7 may serve more than one term. 

18 (4) Initial term lengths must be staggered in conformance with the following: 

19 (al conservation district appointees shall initially serve for 4 years; 

20 (bl county commissioner appointees shall initially serve for 2 years; and 

21 (cl as determined by the department, half of the department appointees shall initially serve for 2 

22 years and the remainder shall initially serve for 4 years. 

23 ~ifil The steering committee, consistent with the Upper Clark Fork River basin comprehensive 

24 management plan, shall: 

25 la) review the Upper Clark Fork River basin closure and exceptions as provided in 85-2-336 no less 

26 than every 5 years after April 14, 1995, and make recommendations to the legislature regarding necessary 

27 changes; 

28 {e~ fflalEo reeefflfflenelatiens to tl=lo 1997 le§Jislature ooneernin§! representation, terms, ana tRe 

29 met"1oa of appointing members te tRe steering eommIttee; 

30 fetill prepare and submit a report evaluating the Upper Clark Fork River basin instream flow pilot 
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program as provided in 85-2-439; 

2 +4tW prepare and submit a report concerning the relationship between surface water and ground 

3 water and the cumulative impacts of ground water withdrawals in each subbasin; 

4 +e+i<;U provide a forum for all interests to communicate about water issues; 

5 tf+J.fil provide education about water law and water management issues; 

6 ffi+ill identify short-term and long-term water management issues and problems and identify 

7 alternatives for resolving them; 

8 Wifll identify the potential beneficiaries of and a funding mechanism for new and expanded water 

9 storage sites; 

10 f+tibl assist in facilitating the resolution of water-related disputes; 

11 fiHil provide coordination with other basin management and planning efforts; 

12 ™ill advise government agencies about water management and permitting activities; 

13 f+H!sl consult with local governments within the Upper Clark Fork River basin; and 

14 fffi+ill report periodically to the legislature." 

1 5 

16 NEW SECTION. Section 3. Upper Clark Fork River basin change and lease validity -- limitations. 

17 All temporary changes and leases authorized under 85-2-439 that are entered into prior to June 30, 2005, 

18 remain valid until the expiration date of the temporary change and lease. A temporary change or lease 

19 authorized under 85-2-439 may not be renewed or otherwise extended after June 30, 2005. 

20 

21 NEW SECTION. Section 4. Codification instruction. [Section 3) is intended to be codified as an 

22 integral part of Title 85, chapter 2, part 4, and the provisions of Title 85, chapter 2, part 4, apply to 

23 [section 3]. 

24 

25 

26 

NEW SECTION. Section 5. Effective date. [This act) is effective on passage and approval. 

-END-
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SENATE BILL NO. 342 

INTRODUCED BY BROOKE, BECK, SMITH, MOOD 

SB0342.03 

APPROVED BY COM ON 
NATURAL RESOURCES 

2 

3 

4 

5 

6 

7 

8 

9 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE BASIN CLOSURE, WATER LEASING, AND 

TEMPORARY CHANGE STATUTES AS THEY APPLY TO THE UPPER CLARK FORK RIVER BASIN; AL TEAING 

THE COMPOSITION OF THE UPPER CLARK FORK BASIN STEERING COMMITTEE; AMENDING SECTIONS 

ll6 2 33e 95-2-337 AUG. 85-2-338, AND 85-2-402, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

DATE." 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Sestion 1. SestioR ll6 2 33e, MCA, is aFRoReloel to road: 

11 

12 

13 "86 2 336. 8asin slo&YFO 011seption e11septions. (1 l As ,:irnvided iR ll6 2 319 aRd s1,1bjost to tho 

14 ,:iro><isioRs of s1,1bsostioR (2) of this sootioR, tho eloi:iartFRoRt FRay Rot i:irnsoss or !jFaRt an ai:ii:ilisatioR for a 

15 i:iem1it to ai:i,:irowiato wator withiR tho Ui:ii:ior Clark i;cork River basin 

16 (21 Tho i:irn•1isi0Rs of s1,1bsostioR ( 1) elo not ai:ii:ilv to: 

17 (al an ai:ii:ilisation lor a i:iorFRit to a,:iprnpriato !lFOl,IRel water; 

18 (bl aR api:ilisatioR liloel prior to JaR1,1ar>( 1, 2000, for a porFRit to ai:ii:irnpriato •11ator to s0Rel1,1st 

19 FOSpORSO aotiORS OF FOFROelial astiORS p1,1rs1,1aRt to tho federal CoFRprehoRsiuo en><irORFRORtal RospORSO, 

20 CoFRpoRsatioR, anel Liability Ast of 19QO, as aFRendod, or Titlo 76, ohaptor 10, part 7, at sites dosi!jnatea 

21 as of dan1,1ary 1, 1994. Tho total flour rates for all porFRits iss1,1od 1,1ndor this s1,1bsostion (2)(b) FRay not 

22 aiosaad 1 O oubis foot 130, sooond. A 13ormit iss1,10E1 to oond1,1st response aotions or roFRodial aotions may net 

23 bo l,ISOd for elil1,1tiOR aRel FRl,IGt bo limited to a torFR ROt to 0)(6888 tho R068668P( tiFRO to GOFRploto the 

24 respoRse or roFRodial astion, and the perFRit FRay Rot be transforroel to any parson for any p1,1rpose other 

25 than tho dosi!jnated response or FOFRoelial astion; 

26 (al an applisation for a porFRit to api:iropriato water for stosk 1,1so; 

27 (a) an applisation to store ,.,ator; or 

28 (o) an applisation for power gonoration at 011istin!l hyelroolostris daFRs. Tho eloi:iartFRont may not 

29 approve a porFRit for po•,..·or !jonoration if appro•,•al ros1,1lts in aelelitional GORGYFRption of water. 

30 (fl an applisation for a porFRit that sontains aR a1,1qmontation plan for pro,.ieina s1,1ffisieRt 
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augmentation water in amount, time, ancl lesatien to reelase cleeletiens to senior water rigRts. 

2 (3) 11 pplisatiens fer water reservations in tRe Upper Clark Fork River easin filecl pursi.ant to 

3 Be 2 31 €i ancl pen cling as of May 1, 1 QQ1, Rave a priority cl ate of Mav 1, 1 QQ 1. TRe filing ef a resep«atien 

4 applisatien clees net pro•,icle stancling to eejest uncler Be 2 qo2. 

5 (q) TRe separtment mav net preses& er appro•,e applisatiens fer reservations ef ,,..,ater in tRe Upper 

6 Clark Fork River easin filecl pi.rsuant te Be 2 31 €i." 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

SECTION 1. SECTION 85-2-337, MCA, IS AMENDED TO READ: 

"85-2-337. Ground water permit applications -- report required. (1) During the period of basin 

closure provided in 85-2-336(1 ), an applicant for a ground water permit in the Upper Clark Fork River basin 

shall submit a report prepared by a professional engineer or hydrologist ,,erifving tRat addressing the 

hydrologic connection between the source of the ground water is net a part of er suestantiallv er sirestly 

sennestes te and surface water. If the applicant fails to submit the report required in this section, the 

application is considered defective and must be processed pursuant to 85-2-302. 

(2) Except as provided in subsection (3), the department may not issue a permit to appropriate 

ground water in the Upper Clark Fork River basin unless the applicant proves by a preponderance of 

evidence, 1H lD. addition to the criteria of 85-2-311, tRe clepartment sRall fincl, easecl en substantial sresible 

evisense, that the source of the ground water is not a part of or substantially or directly connected to 

surface water. 

(3) The department may issue.a permit to appropriate ground water if the application includes an 

augmentation plan and if the applicant proves by a preponderance of evidence, in addition to the criteria 

of 85-2-311, that the augmentation plan provides sufficient augmentation water in amount, time, and 

location to replace depletions to senior water rights." 

Section 2. Section 85-2-338, MCA, is amended to read: 

"85-2-338. Upper Clark Fork River basin steering committee -- membership and duties --

27 comprehensive management plan. (1) There is an Upper Clark Fork River basin steering committee. The 

28 steering committee has 22 members, who must be appointed as follows: 

29 (a) Each of tbe six conservation districts in the basin may appoint a member. 

30 (b) Each of the six county commissions in the basin may appoint a member. 
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i.£1 The department director shall appoint the rAOFAsors ef tho serAFAittee, selostiAg tl=iorA remaining 

2 ~ 10 committee members AND ANY ADDITIONAL COMMITTEE MEMBERS NOT APPOINTED UNDER 

3 SUBSECTIONS (1 )(Al AND (1 )(B) and shall ensure that committee membership includes a balance of 

4 affected basin interests and is in conformance with subsection (2). 

5 (2) Steering committee members must be selected on the basis of their knowledge of water use, 

6 water management, fish, wildlife, recreation, water quality, and water conservation. Representation on the 

7 committee must include but is not limited to representatives from affected: 

8 (al agrie1:1ltural ergaAi<!atioAs agriculture; 

9 (b) conservation districts; 

10 (c) departments of state government; 

11 (d) environmental organizations; 

12 (e) industries; 

13 (f) local governments; 

14 (g) reservation applicants; 

15 (h) utilities; and 

16 (i) water 1:1ser er!'jaRi<!atieRs users not otherwise represented. 

17 (3) Except as provided in subsection (4). steering committee members shall serve 4-year terms and 

18 may serve more than one term. 

19 (4) Initial term lengths must be staggered in conformance with the following: 

20 (a) conservation district appointees shall initially serve for 4 years: 

21 (bl county commissioner appointees shall initially serve for 2 years; and 

22 (cl as determined by the department. half of the department appointees shall initially serve for 2 

23 years and the remainder shall initially serve for 4 years. 

24 m@ The steering committee, consistent with the Upper Clark Fork River basin comprehensive 

25 management plan, shall: 

26 (a) review the Upper Clark Fork River basin closure and exceptions as provided in 85-2-336 no less 

27 than every 5 years after April 14, 1995, and make recommendations to the legislature regarding necessary 

28 changes; 

29 Isl FAal~e reserAFAeAElatieRs te tl=io 1 QQ7 le9islat1:1ro seRsemiRg reproseRtatieR, torn:1s, aRe tho 

30 n:1otl=iee of appeiAtiR!'f rAOFAeors te tl=io stooriR!l serAFAitteo; 
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1 +Gfill.l. prepare and submit a report evaluating the Upper Clark Fork River basin instream flow pilot 

2 program as provided in 85-2-439; 

3 AAJ.£1 prepare and submit a report concerning the relationship between surface water and ground 

4 water and the cumulative impacts of ground water withdrawals in each subbasin; 

5 ~1.gl provide a forum for all interests to communicate about water issues; 

6 tfl.J..!tl provide education about water law and water management issues; 

7 4ff+ill identify short-term and long-term water management issues and problems and identify 

8 alternatives for resolving them; 

9 WJ.9.l identify the potential beneficiaries of and a funding mechanism for new and expanded water 

10 storage sites; 

11 ffiibl assist in facilitating the resolution of water-related disputes; 

12 tfHil provide coordination with other basin management and planning efforts; 

13 Will advise government agencies about water management and permitting activities; 

14 ffiill consult with local governments within the Upper Clark Fork River basin; and 

1 5 {ffi).fil report periodically to the legislature." 

SECTION 3. SECTION 85-2-402, MCA, IS AMENDED TO READ: 

16 

17 

18 "85-2-402. (Temporary) Changes in appropriation rights. ( 1) An appropriator may not make a 

19 change in an appropriation right except, as permitted under this section, by applying for and receiving the 

20 approval of the department or, if applicable, of the legislature. An applicant shall submit a correct and 

21 complete application. 

22 (2) Except as provided in subsections (4) through (6), the department shall approve a change in 

23 appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are 

24 met: 

25 (a) The proposed use will not adversely affect the water rights of other persons or other planned 

26 uses or developments tor which a permit has been issued or for which water has been reserved. 

27 (bl Except for a lease authorization pursuant to 85-2-436, a temporary change authorization tor 

28 instream use to benefit the fishery resource pursuant to 85-2-408, or water use pursuant to 85-2-439 when 

29 authorization does not require appropriation works, the proposed means of diversion, construction, and 

30 operation of the appropriation works are adequate. 
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(c) The proposed use of water is a beneficial use. 

2 (d) Except for a lease authorization pursuant to 85-2-436 or a temporary change authorization 

3 pursuant to 85-2-408 or 85-2-439 for instream flow to benefit the fishery resource, the applicant has a 

4 possessory interest, or the written consent of the person with the possessory interest, in the property 

5 where the water is to be put to beneficial use. 

6 (el If the change in appropriation right involves salvaged water, the proposed water-saving methods 

7 will salvage at least the amount of water asserted by the applicant. 

8 (fl The water quality of an appropriator will not be adversely affected. 

9 (g) The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in 

10 accordance with Title 75, chapter 5, part 4, will not be adversely affected. 

11 (3) The applicant is required to prove that the criteria in subsections (2)(f) and (2)(g) have been met 

12 only if a valid objection is filed. A valid objection must contain substantial credible information establishing 

13 to the satisfaction of the department that the criteria in subsection (2)(f) or (2)(g), as applicable, may not 

14 be met. 

15 (4) The department may not approve a change in purpose of use or place of use of an appropriation 

16 of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the 

17 appropriator proves by a preponderance of evidence that: 

18 (a) the criteria in subsection (2) are met; and 

19 (b) the proposed change is a reasonable use. A finding of reasonable use must be based on a 

20 consideration of: 

21 (i) the existing demands on the state water supply, as well as projected demands for water for 

22 future beneficial purposes, including municipal water supplies, irrigation systems, and minimum stream/lows 

23 for the protection of existing water rights and aquatic life; 

24 (ii) the benefits to the applicant and the state; 

25 (iii) the effects on the quantity and _quality of water for existing uses in the source of supply; 

26 (iv) the availability and feasibility of using low-quality water for the purpose for which application 

27 has been made; 

28 (v) the effects on private property rights by any creation of or contribution to saline seep; and 

29 (vi) the probable significant adverse environmental impacts of the proposed use of water as 

30 determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20. 
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1 (5) The department may not approve a change in purpose of use or place of use for a diversion that 

2 results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being 

3 consumed unless: 

4 (a) the applicant proves by clear and convincing evidence and the department finds that the criteria 

5 in subsections (2) and (4) are met; and 

6 (b) the department then petitions the legislature and the legislature affirms the decision of the 

7 department after one or more public hearings. 

8 (6) The state of Montana has long recognized the importance of conserving its public waters and 

9 the necessity to maintain adequate water supplies for the state's water requirements, including 

10 requirements for reserved water rights held by the United States for federal reserved lands and in trust for 

11 the various Indian tribes within the state's boundaries. Although the state of Montana also recognizes that, 

12 under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict 

13 with the public welfare of its citizens or the conservation of its waters, the following criteria must be met 

14 before out-of-state use may occur: 

15 (a) The department and, if applicable, the legislature may not approve a change in appropriation 

16 right for the withdrawal and transportation of appropriated water for use outside the state unless the 

17 appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one 

18 or more public hearings that: 

19 (i) depending on the volume of water diverted or consumed, the applicable criteria and procedures 

20 of subsection (2) or (4) are met; 

21 (ii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and 

22 (iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the 

23 citizens of Montana. 

24 (b) In determining whether the appropriator has proved by clear and convincing evidence that the 

25 requirements of subsections (6)(a)(ii) and (6)(a)(iii) will be met, the department and, if applicable, the 

26 legislature shall consider the following factors: 

27 (i) whether there are present or projected water shortages within the state of Montana; 

28 (ii) whether the water that is the subject of the proposed change in appropriation might feasibly 

29 be transported to alleviate water shortages within the state of Montana; 

30 (iii) the supply and sources of water available to the applicant in the state where the applicant 
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1 intends to use the water; and 

2 (iv) the demands placed on the applicant's supply in the state where the applicant intends to use 

3 the water. 

4 (c) When applying for a change in appropriation right to withdraw and transport water for use 

5 outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing 

6 the appropriation and use of water. 

7 (7) For any application for a change in appropriation right involving 4,000 or more acre-feet of 

8 water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the 

9 proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with 

10 85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and 

11 may hold one or more hearings upon any other proposed change if it determines that a change might 

12 adversely affect the rights of other persons. 

13 (8) The department or the legislature, if applicable, may approve a change subject to terms, 

14 conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section, 

15 including limitations on the time for completion of the change. The department may extend time limits 

16 specified in the change approval under the applicable criteria and procedures of 85-2-312(3). 

17 (9) Upon actual application of water to the proposed beneficial use within the time allowed, the 

18 appropriator shall notify the department that the appropriation has been completed. The notification must 

19 contain a certified statement by a person with experience in the design, construction, or operation of 

20 appropriation works describing how the appropriation was completed. 

21 ( 10) If a change is not completed as approved by the department or legislature or if the terms, 

22 conditions, restrictions, and limitations of the change approval are not complied with, the department may, 

23 after notice and opportunity for hearing, require the appropriator to show cause why the change approval 

24 should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may 

25 modify or revoke the change approval. 

26 ( 11) The original of a change approval issued by the department must be sent to the applicant, and 

27 a duplicate must be kept in the office of the department in Helena. 

28 (12) A person holding an issued permit or change approval that has not been perfected may change 

29 the place of diversion, place of use, purpose of use, or place of storage by filing an application for change 

30 pursuant to this section. 
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1 (13) A change in appropriation right contrary to the provisions of this section is invalid. An officer, 

2 agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an 

3 unauthorized change in appropriation right. A person or corporation may not, directly or indirectly, 

4 personally or through an agent, officer, or employee, attempt to change an appropriation right except in 

5 accordance with this section. 

6 ( 14) The department may adopt rules to implement the provisions of this section. (Terminates June 

7 30, 1999--sec. 4, Ch. 740, L. 1991.) 

8 85-2-402. (Effective July 1, 1999) Changes in appropriation rights. I 1 l An appropriator may not 

9 make a change in an appropriation right except, as permitted under this section, by applying for and 

10 receiving the approval' of the department or, if applicable, of the legislature. An applicant shall subr.nit a 

11 correct and complete application. 

12 121 Except as provided in subsections 14) through 16), the department shall approve a change in 

13 appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are 

14 met: 

15 (al The proposed use will not adversely affect the water rights of other persons or other planned 

16 uses or developments for which a permit has been issued or for which water has been reserved. 

17 lb) Except for a temporary change authorization pursuant to 85-2-40B or for water use pursuant 

18 to 85-2-439 that does not require appropriation works, the proposed means of diversion, construction, and 

1 9 operation of the appropriation works are adequate. 

20 (cl The proposed use of water is a beneficial use. 

21 Id} Except for a temporary change authorization pursuant to 85-2-408 or 85-2-439 for instream 

22 flow to benefit the fishery resource, the applicant has a possessory interest, or the written consent of the 

23 person with the possessory interest, in the property where the water is to be put to beneficial use. 

24 (el If the change in appropriation right involves salvaged water, the proposed water-saving methods 

25 will salvage at least the amount of water asserted by the applicant. 

26 If} The water quality of an appropriator will not be adversely affected. 

27 lg) The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in 

28 accordance with Title 75, chapter 5, part 4, will not be adversely affected. 

29 131 The applicant is required to prove that the criteria in subsections (2l(fl and (2l(g) have been met 

30 only if a valid objection is filed. A valid objection must contain substantial credible information establishing 
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to the satisfaction of the department that the criteria in subsection (2)(f) or (2)(g), as applicable, may not 

2 be met. 

3 (4) The department may not approve a change in purpose of use or place of use of an appropriation 

4 of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the 

5 appropriator proves by a preponderance of evidence that: 

6 (a) the criteria in subsection ( 2) are met; and 

7 (b) the proposed change is a reasonable use. A. finding of reasonable use must be based on a 

8 consideration of: 

9 (ii the existing demands on the state water supply, as well as projected demands for water for 

10 future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows 

11 for the protection of existing water rights and aquatic life; 

1 2 (iii the benefits to the applicant and the state; 

13 (iii) the effects on the quantity and quality of water for existing uses in the source of supply; 

14 (iv) the availability and feasibility of using low-quality water for the purpose for which application 

1 5 has been made; 

16 (v) the effects on private property rights by any creation of or contribution to saline seep; and 

17 (vi) the probable significant adverse environmental impacts of the proposed use of water as 

18 determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20. 

19 (51 The department may not approve a change in purpose of use or place of use for a diversion that 

20 results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being 

21 consumed unless: 

22 (a) the applicant proves by clear and convincing evidence and the department finds that the criteria 

23 in subsections (2) and (4) are met; and 

24 (b) the department then petitions the legislature and the legislature affirms the decision of the 

25 department after one or more public hearings. 

26 (6) The state of Montana has long recognized the importance of conserving its public waters and 

27 the necessity to maintain adequate water supplies for the state's water requirements, including 

28 requirements for reserved water rights held by the United States for federal reserved lands and in trust for 

29 the various Indian tribes within the state's boundaries. Although the state of Montana also recognizes that, 

30 under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict 

~
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1 with the public welfare of its citizens or the conservation of its waters, the following criteria must be met 

2 before out-of-state use may occur: 

3 (a) The department and, if applicable, the legislature may not approve a change in appropriation 

4 right for the withdrawal and transportation of appropriated water for use outside the state unless the 

5 appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one 

6 or more public hearings that: 

7 (i) depending on the volume of water diverted or consumed, the applicable criteria and procedures 

8 of subsection (2) or (4) are met; 

9 (ii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and 

10 (iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the 

11 citizens of Montana. 

12 (b) In determining whether the appropriator has proved by clear and convincing evidence that the 

13 requirements of subsections (6)(a)(ii) and (6)(a)(iii) will be met, the department and, if applicable, the 

14 legislature shall consider the following factors: 

15 (i) whether there are present or projected water shortages within the state of Montana; 

16 (ii) whether the water that is the subject of the proposed change in appropriation might feasibly 

1 7 be transported to alleviate water shortages within the state of Montana; 

18 (iii) the supply and sources of water available to the applicant in the state where the applicant 

19 intends to use the water; and 

20 (iv) the demands placed on the applicant's supply in the state where the applicant intends to use 

21 the water. 

22 (c) When applying for a change in appropriation right to withdraw and transport water for use 

23 outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing 

24 the appropriation and use of water. 

25 (7) For any application for a change in appropriation right involving 4,000 or more acre-feet of 

26 water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the 

27 proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with 

28 85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and 

29 may hold one or more hearings upon any other proposed change if it determines that such a change might 

30 adversely affect the rights of other persons. 
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(8) The department or the legislature, if applicable, may approve a change subject to such terms, 

2 conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section, 

3 including limitations on the time for completion of the change. The department may extend time limits 

4 specified in the change approval under the applicable criteria and procedures of 85-2-312(3). 

5 (9) Upon actual application of water to the proposed beneficial use within the time allowed, the 

6 appropriator shall notify the department that the appropriation has been completed. The notification must 

7 contain a certified statement by a person with experience in the design, construction, or operation of 

8 appropriation works describing how the appropriation was completed. 

9 ( 10) If a change is not completed as approved by the department or legislature or if the terms, 

10 conditions, restrictions, and limitations of the change approval are not complied with, the department may, 

11 after notice and opportunity for hearing, require the appropriator to show cause why the change approval 

12 should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may 

13 modify or revoke the change approval. 

14 ( 11) The original of a change approval issued by the department must be sent to the applicant, and 

15 a duplicate must be kept in the office of the department in Helena. 

16 (12) A person holding an issued permit or change approval that has not been perfected may change 

17 the place of diversion, place of use, purpose of use, or place of storage by filing an application for change 

18 pursuant to this section. 

19 ( 13) A change in appropriation right contrary to the provisions of this section is invalid. An officer, 

20 agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an 

21 unauthorized change in appropriation right. A person or corporation may not, directly or indirectly, 

22 personally or through an agent, officer, or employee, attempt to change an appropriation right except in 

23 accordance with this section. 

24 (14) The department may adopt rules to implement the provisions of this section. (Terminates June 

25 30, 2005--sec. 6, Ch. 322, L. 1995.) 

26 85-2-402. (Effective July 1, 2005) Changes in appropriation rights. ( 1) An appropriator may not 

27 make a change in an appropriation right except, as permitted under this section, by applying for and 

28 receiving the approval of the department or, if applicable, of the legislature. An applicant shall submit a 

29 correct and complete application. 

30 (2) Except as provided in subsections (4) through (6), the department shall approve a change in 
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1 appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are 

2 met: 

3 (al The proposed use will not adversely affect the water rights of other persons or other planned 

4 uses or developments for which a permit has been issued or for which water has been reserved. 

5 (bl The proposed means of diversion, construction, and operation of the appropriation works are 

6 adequate. 

7 (cl The proposed use of water is a beneficial use. 

8 (dl The applicant has a possessory interest, or the written consent of the person with the 

9 possessory interest, in the property where the water is to be put to beneficial use. 

10 (el If the change in appropriation right involves salvaged water, the proposed water-saving methods 

11 will salvage at least the amount of water asserted by the applicant. 

1 2 (fl The water quality of an appropriator will not be adversely affected. 

13 (g) The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in 

14 accordance with Title 75, chapter 5, part 4, will not be adversely affected. 

15 (3) The applicant is required to prove that the criteria in subsections (2)(f) and (2)(g) have been met 

16 only if a valid objection is filed. A valid objection must contain substantial credible information establishing 

17 to the satisfaction of the department that the criteria in subsection (2)(fl or (2)(g), as applicable, may not 

18 bemet. 

19 (4) The department may not approve a change in purpose of use or place of use of an appropriation 

20 of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the 

21 appropriator proves by a preponderance of evidence that: 

22 (al the criteria in subsection (2) are met; 

23 (b) the proposed change is a reasonable use. A finding of reasonable use must be based on a 

24 consideration of: 

25 (i) the existing demands on the state water supply, as well as projected demands for water for 

26 future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows 

27 for the protection of existing water rights and aquatic life; 

28 (ii) the benefits to the applicant and the state; 

29 (iii) the effects on the quantity and quality of water for existing uses in the source of supply; 

30 (iv) the availability and feasibility of using low-quality water for the purpose for which application 
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1 has been made; 

2 (v) the effects on private property rights by any creation of or contribution to saline seep; and 

3 (vi) the probable significant adverse environmental impacts of the proposed use of water as 

4 determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20. 

5 (5) The department may not approve a change in purpose of use or place of use for a diversion that 

6 results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being 

7 consumed unless: 

8 (a) the applicant proves by clear and convincing evidence and the department finds that the criteria 

9 in subsections (2) and (4) are met; and 

10 (bl the department then petitions the legislature and the legislature affirms the decision of the 

11 department after one or more public hearings. 

12 (6) The state of Montana has long recognized the importance of conserving its public waters and 

13 the necessity to maintain adequate water supplies for the state's water requirements, including 

14 requirements for reserved water rights held by the United States for federal reserved lands and in trust for 

15 the various Indian tribes within the state's boundaries. Although the state of Montana also recognizes that, 

16 under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict 

17 with the public welfare of its citizens or the conservation of its waters, the following criteria must be met 

18 before out-of-state use may occur: 

19 (a) The department and, if applicable, the legislature may not approve a change in appropriation 

20 right for the withdrawal ai:id transportation of appropriated water for use outside the state unless the 

21 appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one 

22 or more public hearings that: 

23 (il depending on the volume of water diverted or consumed, the applicable criteria and procedures 

24 of subsection (2) or (41 are met; 

25 (ii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and 

26 (iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the 

27 citizens of Montana. 

28 (bl In determining whether the appropriator has proved by clear and convincing evidence that the 

29 requirements of subsections (61(a)(ii) and (6)(a) (iii) will be met, the department and, if applicable, the 

30 legislature shall consider the following factors: 
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1 (i) whether there are present or projected water shortages within the state of Montana; 

2 (ii) whether the water that is the subject of the proposed change in appropriation might feasibly 

3 be transported to alleviate water shortages within the state of Montana; 

4 (iii) the supply and sources of water available to the applicant in the state where the applicant 

5 intends to use the water; and 

6 (iv) the demands placed on the applicant's supply in the state where the applicant intends to use 

7 the water. 

8 (c) When applying for a change in appropriation right to withdraw and transport water for use 

9 outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing 

10 the appropriation and use of water. 

11 (7) For any application for a change in appropriation right involving 4,000 or more acre-feet of 

12 water a year and 5. 5 or more cubic feet per second of water, the department shall give notice of the 

13 proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with 

14 85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and 

15 may hold one or more hearings upon any other proposed change if it determines that such a change might 

16 adversely affect the rights of other persons. 

17 (8) The department or the legislature, if applicable, may approve a change subject to such terms, 

18 conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section, 

19 including limitations on the time for completion of the change. The department may extend time limits 

20 specified in the change approval under the applicable criteria and procedures of 85-2-312(3). 

21 (9) Upon actual application of water to the proposed beneficial use within the time allowed, the 

22 appropriator shall notify the department that the appropriation has been completed. The notification must 

23 contain a certified statement by a person with experience in the design, construction, or operation of 

24 appropriation works describing how the appropriation was completed. 

25 ( 10) If a change is not completed as approved by the department or legislature or if the terms, 

26 conditions, restrictions, and limitations of the change approval are not complied with, the department may, 

27 after notice and opportunity for hearing, require the appropriator to show cause why the change approval 

28 should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may 

29 modify or revoke the change approval. 

30 ( 11) The original of a change approval issued by the department must be sent to the applicant, and 
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a duplicate must be kept in the office of the department in Helena. 

2 ( 12) A person holding an issued permit or change approval that has not been perfected may change 

3 the place of diversion, place of use, purpose of use, or place of storage by filing an application for change 

4 pursuant to this section. 

5 (13) A change in appropriation right contrary to the provisions of this section is invalid. An officer, 

6 agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an 

7 unauthorized change in appropriation right. A person or corporation may not, directly or indirectly, 

8 personally or through an agent, officer, or employee, attempt to change an appropriation right except in 

9 accordance with this section. 

10 (141 The department may adopt rules to implement the provisions of this section." 

11 

12 NEW SECTION. Section 4. Upper Clark Fork River basin change and lease validity -- limitations. 

13 All temporary changes and leases authorized under 85-2-439 that are entered into prior to June 30, 2005, 

14 remain valid until the expiration date of the temporary change and lease. A temporary change or lease 

15 authorized under 85-2-439 may not be renewed or otherwise extended after June 30, 2005. 

16 

17 NEW SECTION. Section 5. Codification instruction. [Section 3 .11 is intended to be codified as an 

18 integral part of Title 85, chapter 2, part 4, and the provisions of Title 85, chapter 2, part 4, apply to 

19 [section 3 1.1. 

20 

21 

22 

NEW SECTION. Section 6. Effective date. [This act] is effective on passage and approval. 

-END-

~
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SENATE BILL NO. 342 

INTRODUCED BY BROOKE, BECK, SMITH, MOOD 

SB0342.03 

2 

3 

4 

5 

6 

7 

8 

9 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE BASIN CLOSURE, WATER LEASING, AND 

TEMPORARY CHANGE STATUTES AS THEY APPLY TO THE UPPER CLARK FORK RIVER BASIN: AL TERI NG 

THE COMPOSITION OF THE UPPER CLARK FORK BASIN STEERING COMMITTEE; AMENDING SECTIONS 

80 2 330 85-2-337 AWOL 85-2-338, AND 85-2-402, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

DATE." 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

SeGlieR 1, ~estieA 80 2 330, MCA, is aFAenses te reas: 

1 1 

12 

13 "86 l 33G. 8asiR 618SUF8 eJUl8pli8R 8JIG8pti8A6· 11) As pre•,id&d in 80 2 31Q aAB subject te the 

14 previsiens ef subsestieA (2) of this sestieA, the separtFAent FAay not prososs er graAt an application fer a 

15 perFAit te apprepriate "later withiA tho Upp8r Clark J;erk i;!iver basin. 

16 (2) The pro,.<isions ef subsestioA (1) so not apply to: 

17 (a) aA applisatioA tor a perFAit to appropriate 9ro1.As water; 

18 lbl aA applisatieA filed prier to JaAuary 1, 2000, for a perFAit to af,Jpropriate water to cond1.ct 

19 reqienso astions or r0FF1esial astioAs pursuant te the foaeral CoFF1pr0h0nsi"e lan"ireAFAental ~espoAsa, 

20 CoFApeAsatieA, aAs biability "st et 1 Q80, as aFAoAdeEI, or Title 70, shapter 10, part 7, at sites sosi§nates 

21 as of JaAuary 1, 1 QQ4. Tho tetal flow rates for all porFAits issues uAsor this s1.bsostion 12) (b) FAay Aet 

22 011000EI 1 O eubie foet per seseAEI. /\ perFAit issued to e0Aduet respoAse aotiens or r0FF1edial astisns FAa'I net 

23 be used for dilution and FAUS! bo liFAiteEI te a terFA not to 01(6008 the n000ssary tiFAO to COFAplete t-fle 

24 response or r0FF1esial astien, anel the porFAit FAay not bo transforroel to an.,, person tor an•; purpose other 

25 than the desi!Jnateel respenso or reFAedial astion; 

26 (a) an a13plioatien ter a ,=aorFFlit te a1313re13riat0 .,,ater fer steak bl&e; 

27 (a) an applieation to store water; or 

28 (ol aA applieatieA fer pe11•er genoratieA at existing hyelreolestris elaFAs. The d0partFA0At FAay net 

29 appro\'0 a perFAit for power 90n0ratioA if appreval res1.lts in aelelitioAal oens1.FApti0n of water. 

30 (f) an applisatien fer a perFAit that ssntains an auaFAentatien alan for are"isina sufficient 
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2 

3 

4 

5 

6 

7 

8 

9 

augR'lenrntien water in aR'10unt, tiR'le, and lesation te replaoo depletions ts senior water rights. 

(31 Applisations for water resep,,ations in the Upper Clark Fork Pli¥er sasin filed pursuant to 

Ela 2 318 and pending as of Mav 1, 1991, ha>;e a prierity date of Ma~' 1, 1991. The filing of a reser>,ation 

applisatisn dses net prsvide standing ts esjost under Els 2 402. 

Ml The ElepartR'lent r:nav not prosess or approvo applisations for reservations of water in the Upper 

Clark Fork Pli¥er sasin filed pursuant to Els 2 316." 

SECTION 1. SECTION 85-2-337, MCA, IS AMENDED TO READ: 

"85-2-337. Ground water permit applications -- report required. (1) During the period of basin 

1 O closure provided in 85-2-336( 1), an applicant for a ground water permit in the Upper Clark Fork River basin 

11 shall submit a report prepared by a professional engineer or hydrologist Yorifving that addressing the 

12 hydrologic connection between the source of the ground water is not a part of or susstantially er Elirestl'( 

13 sonnesteel te and surface water. If the applicant fails to submit the report required in this section, the 

14 application is considered defective and must be processed pursuant to 85-2-302. 

15 (2) Except as provided in subsection (3), the department may not issue a permit to appropriate 

1 6 ground water in the Upper Clark Fork River basin unless the applicant proves by a preponderance of 

17 evidence, ffi in addition to the criteria of 85-2-311, the Elepartr:nent shall finel, eased en susstantial sreelisle 

18 e¥ielense, that the source of the ground water is not a part of or substantially or directly connected to 

1 9 surface water. 

20 (31 The department may issue a permit to appropriate ground water if the application includes an 

21 augmentation plan and if the applicant proves by a preponderance of evidence, in addition to the criteria 

22 of 85-2-311, that the augmentation plan provides sufficient augmentation water in amount, time, and 

23 location to replace depletions to senior water rights." 

24 

25 

26 

27 

28 

29 

30 

Section 2. Section 85-2-338, MCA, is amended to read: 

"85-2-338. Upper Clark Fork River basin steering committee -- membership and duties -

comprehensive management plan. ( 1) There is an Upper Clark Fork River basin steering committee. The 

steering committee has 22 members, who must be appointed as follows: 

(al Each of the six conservation districts in the basin may appoint a member. 

(bl Each of the six county commissions in the basin may appoint a member. 
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1 i£l The department director shall appoint the FAeA10ers of tf:le eoA'1FAittee, selestin§! them remaining 

2 tiffi 10 committee members AND ANY ADDITIONAL COMMITTEE MEMBERS NOT APPOINTED UNDER 

3 SUBSECTIONS ( 1 )(Al AND ( 11(8) and shall ensure that committee membership includes a balance of 

4 affected basin interests and is in conformance with subsection (21. 

5 (2) Steering committee members must be selected on the basis of their knowledge of water use, 

6 water management, fish, wildlife, recreation, water quality, and water conservation. Representation on the 

7 committee must include but is not limited to representatives from affected: 

8 (a) a!Jr1eulh,1ral or§lanications 3griculture; 

9 (b) conservation districts; 

10 (c) departments of state government; 

11 (d) environmental organizations; 

12 (e) industries; 

13 (f) local governments; 

14 (g) reservation applicants; 

15 (h) utilities; and 

16 (i) water user er!JaAicatiens users not otherwise represented. 

17 (3) Except as provided in subsection (4), steering committee members shall serve 4-year terms and 

18 may serve more than one term. 

19 (4) Initial term lengths must be staggered in conformance with the following: 

20 (al conservation district appointees shall initially serve for 4 years; 

21 I bl county commissioner appointees shall initially serve for 2 years; and 

22 (cl as determined by the department, half of the department appointees shall initially serve for 2 

23 years and the remainder shall initially serve for 4 years. 

24 m.[fil The steering committee, consistent with the Upper Clark Fork River basin comprehensive 

25 management plan, shall: 

26 (a) review the Upper Clark Fork River basin closure and exceptions as provided in 85-2-336 no less 

27 than every 5 years after April 14, 1995, and make recommendations to the legislature regarding necessary 

28 changes; 

29 (e) R'!ake reseR'!rneneations te tf:le 1 QQ7 le§!islature sensernin9 reprecentatien, terFAs, ans the 

30 R'IOthoa of appoin=liA!J FABFRBers to the stoeriA!J SOFAFAitteo; 

- 3 - SB 342 



55th Legislature SB0342.03 

Wllil prepare and submit a report evaluating the Upper Clark Fork River basin instream flow pilot 

2 program as provided in 85-2-439; 

3 Wtill prepare and submit a report concerning the relationship between surface water and ground 

4 water and the cumulative impacts of ground water withdrawals in each subbasin; 

5 +el-1£!2. provide a forum for all interests to communicate about water issues; 

6 +4l.fil provide education about water law and water management issues; 

7 ½It.ill identify short-term and long-term water management issues and problems and identify 

8 alternatives for resolving them; 

9 +Nl.9.l identify the potential beneficiaries of and a funding mechanism for new and expanded water 

10 storage sites; 

11 fi+1b.l assist in facilitating the resolution of water-related disputes; 

12 ltl-ill provide coordination with other basin management and planning efforts; 

1 3 4-ktill advise government agencies about water management and permitting activities; 

14 tltill consult with local governments within the Upper Clark Fork River basin; and 

1 5 tmtill report periodically to the legislature." 

SECTION 3. SECTION 85-2-402, MCA, IS AMENDED TO READ: 

16 

17 

18 "85-2-402. (Temporary) Changes in appropriation rights. (1) An appropriator may not make a 

19 change in an appropriation right except, as permitted under this section, by applying for and receiving the 

20 approval of the department or, if applicable, of the legislature. An applicant shall submit a correct and 

21 complete application. 

22 (2) Except as provided in subsections 14) through 16), the department shall approve a change in 

23 appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are 

24 met: 

25 la) The proposed use will not adversely affect the water rights of other persons or other planned 

26 uses or developments for which a permit has been issued or for which water has been reserved. 

27 lb) Except for a lease authorization pursuant to 85-2-436, a temporary change authorization for 

28 instream use to benefit the fishery resource pursuant to 85-2-408, or water use pursuant to 85-2-439 when 

29 authorization does not require appropriation works, the proposed means of diversion, construction, and 

30 operation of the appropriation works are adequate. 
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1 le) The proposed use of water is a beneficial use. 

2 Id) Except for a lease authorization pursuant to 85-2-436 or a temporary change authorization 

3 pursuant to 85-2-408 or 85-2-439 for instream flow to benefit the fishery resource, the applicant has a 

4 possessory interest, or the written consent of the person with the possessory interest, in the property 

5 where the water is to be put to beneficial use. 

6 le) If the change in appropriation right involves salvaged water, the proposed water-saving methods 

7 will salvage at least the amount of water asserted by the applicant. 

8 If) The water quality of an appropriator will not be adversely affected. 

9 {g) The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in 

10 accordance with Title 75, chapter 5, part 4, will not be adversely affected. 

11 13) The applicant is required to prove that the criteria in subsections I2){f) and {2)(g) have been met 

12 only if a valid objection is filed. A valid objection must contain substantial credible information establishing 

13 to the satisfaction of the department that the criteria in subsection {2){f) or {2)(g), as applicable, may not 

14 be met. 

15 (4) The department may not approve a change in purpose of use or place of use of an appropriation 

16 of 4,000 or more acre-feet of water a year and 5 .5 or more cubic feet per second of water unless the 

1 7 appropriator proves by a preponderance of evidence that: 

18 {a) the criteria in subsection (2) are met; and 

19 {b) the proposed change is a reasonable use. A finding of reasonable use must be based on a 

20 consideration of: 

21 Ii) the existing demands on the state water supply, as well as projected demands for water for 

22 future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows 

23 for the protection of existing water rights and aquatic life; 

24 {ii) the benefits to the applicant and the state; 

25 {iii) the effects on the quantity and _quality of water for existing uses in the source of supply; 

26 {iv) the availability and feasibility of using low-quality water for the purpose for which application 

27 has been made; 

28 Iv) the effects on private property rights by any creation of or contribution to saline seep; and 

29 (vi) the probable significant adverse environmental impacts of the proposed use of water as 

30 determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20. 
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15) The department may not approve a change in purpose of use or place of use for a diversion that 

2 results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being 

3 consumed unless: 

4 (a) the applicant proves by clear and convincing evidence and the department finds that the criteria 

5 in subsections (2) and 14) are met; and 

6 (b) the department then petitions the legislature and the legislature affirms the decision of the 

7 department after one or more public hearings. 

8 16) The state of Montana has long recognized the importance of conserving its public waters and 

9 the necessity to maintain adequate water supplies for the state's water requirements, including 

1 0 requirements for reserved water rights held by the United States for federal reserved lands and in trust for 

11 the various Indian tribes within the state's boundaries. Although the state of Montana also recognizes that, 

12 under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict 

13 with the public welfare of its citizens or the conservation of its waters, the following criteria must be met 

14 before out-of-state use may occur: 

15 (a) The department and, if applicable, the legislature may not approve a change in appropriation 

16 right for the withdrawal and transportation of appropriated water for use outside the state unless the 

17 appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one 

18 or more public hearings that: 

19 Ii) depending on the volume of water diverted or consumed, the applicable criteria and procedures 

20 of subsection (2) or (4) are met; 

21 (ii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and 

22 (iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the 

23 citizens of Montana. 

24 lb) In determining whether the appropriator has proved by clear and convincing evidence that the 

25 requirements of subsections (6)(a)(ii) and (6)(a)(iii) will be met, the department and, if applicable, the 

26 legislature shall consider the following factors: 

27 (i) whether there are present or projected water shortages within the state of Montana; 

28 (ii) whether the water that is the subject of the proposed change in appropriation might feasibly 

29 be transported to alleviate water shortages within the state of Montana; 

30 (iii) the supply and sources of water available to the applicant in the state where the applicant 
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1 intends to use the water; and 

2 (iv) the demands placed on the applicant's supply in the state where the applicant intends to use 

3 the water. 

4 le) When applying for a change in appropriation right to withdraw and transport water for use 

5 outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing 

6 the appropriation and use of water. 

7 17) For any application for a change in appropriation right involving 4,000 or more acre-feet of 

8 water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the 

9 proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with 

10 85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and 

11 may hold one or more hearings upon any other proposed change if it determines that a change might 

12 adversely affect the rights of other persons. 

13 (8) The department or the legislature, if applicable, may approve a change subject to terms, 

14 conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section, 

15 including limitations on the time for completion of the change. The department may extend time limits 

16 specified in the change approval under the applicable criteria and procedures of 85-2-312(3). 

17 (9) Upon actual application of water to the proposed beneficial use within the time allowed, the 

18 appropriator shall notify the department that the appropriation has been completed. The notification must 

19 contain a certified statement by a person with experience in the design, construction, or operation of 

20 appropriation works describing how the appropriation was completed. 

21 ( 10) If a change is not completed as approved by the department or legislature or if the terms, 

22 conditions, restrictions, and limitations of the change approval are not complied with, the department may, 

23 after notice and opportunity for hearing, require the appropriator to show cause why the change approval 

24 should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may 

25 modify or revoke the change approval. 

26 ( 11) The original of a change approval issued by the department must be sent to the applicant, and 

27 a duplicate must be kept in the office of the department in Helena. 

28 (12) A person holding an issued permit or change approval that has not been perfected may change 

29 the place of diversion, place of use, purpose of use, or place of storage by filing an application for change 

30 pursuant to this section. 

-L u~ativ~ 
rv,ca 

vision 
- 7 - SB 342 



5 5th Legislature S80342.03 

1 (13) A change in appropriation right contrary to the provisions of this section is invalid. An officer, 

2 agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an 

3 unauthorized change in appropriation right. A person or corporation may not, directly or indirectly, 

4 personally or through an agent, officer, or employee, attempt to change an appropriation right except in 

5 accordance with this section. 

6 (14) The department may adopt rules to implement the provisions of this section. (Terminates June 

7 30, 1999--sec. 4, Ch. 740, L. 1991.) 

8 85-2-402. !Effective July 1, 1999) Changes in appropriation rights. ( 1) An appropriator may not 

9 make a change in an appropriation right except, as permitted under this section, by applying for and 

10 receiving the approval of the department or, if applicable, of the legislature. An applicant shall submit a 

11 correct and complete application. 

12 (21 Except as provided in subsections (4) through (6), the department shall approve a change in 

13 appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are 

14 met: 

15 (al The proposed use will not adversely affect the water rights of other persons or other planned 

16 uses or developments for which a permit has been issued or for which water has been reserved. 

17 (bl Except for a temporary change authorization pursuant to 85-2-408 or for water use pursuant 

18 to 85-2-439 that does not require appropriation works, the proposed means of diversion, construction, and 

19 operation of the appropriation works are adequate. 

20 (cl The proposed use of water is a beneficial use. 

21 (dl Except for a temporary change authorization pursuant to 85-2-408 or 85-2-439 for instream 

22 flow to benefit the fishery resource, the applicant has a possessory interest, or the written consent of the 

23 person with the possessory interest, in the property where the water is to be put to beneficial use. 

24 (e) If the change in appropriation right involves salvaged water, the proposed water-saving methods 

25 will salvage at least the amount of water asserted by the applicant. 

26 (f) The water quality of an appropriator will not be adversely affected. 

27 (gl The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in 

28 accordance with Title 75, chapter 5, part 4, will not be adversely affected. 

29 (3) The applicant is required to prove that the criteria in subsections (2l(f) and (2)(gl have been met 

30 only if a valid objection is filed. A valid objection must contain substantial credible information establishing 
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1 to the satisfaction of the department that the criteria in subsection (2)(1) or (2)(g), as applicable, may not 

2 be met. 

3 (4) The department may not approve a change in purpose of use or place of use of an appropriation 

4 of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the 

5 appropriator proves by a preponderance of evidence that: 

6 (a) the criteria in subsection (2) are met; and 

7 (bl the proposed change is a reasonable use. A finding of reasonable use must be based on a 

8 consideration of: 

9 {i) the existing demands on the state water supply, as well as projected demands for water for 

10 future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows 

11 for the protection of existing water rights and aquatic life; 

12 {ii) the benefits to the applicant and the state; 

13 {iii) the effects on the quantity and quality of water for existing uses in the source of supply; 

14 (iv) the availability and feasibility of using low-quality water for the purpose for which application 

15 has been made; 

16 {v) the effects on private property rights by any creation of or contribution to saline seep; and 

17 (vi) the probable significant adverse environmental impacts of the proposed use of water as 

18 determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20. 

19 (5) The department may not approve a change in purpose of use or place of use for a diversion that 

20 results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being 

21 consumed unless: 

22 {a) the applicant proves by clear and convincing evidence and the department finds that the criteria 

23 in subsections (2) and 14) are met; and 

24 (bl the department then petitions the legislature and the legislature affirms the decision of the 

25 department after one or more public hearings. 

26 (6) The state of Montana has long recognized the importance of conserving its public waters and 

27 the necessity to maintain adequate water supplies for the state's water requirements, including 

28 requirements for reserved water rights held by the United States for federal reserved lands and in trust for 

29 the various Indian tribes within the state's boundaries. Although the state of Montana also recognizes that, 

30 under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict 
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with the public welfare of its citizens or the conservation of its waters, the following criteria must be met 

2 before out-of-state use may occur: 

3 (a) The department and, if applicable, the legislature may not approve a change in appropriation 

4 right for the withdrawal and transportation of appropriated water for use outside the state unless the 

5 appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one 

6 or more public hearings that: 

7 Ii) depending on the volume of water diverted or consumed, the applicable criteria and procedures 

8 of subsection (2) or (4) are met; 

9 (ii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and 

1 0 (iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the 

11 citizens of Montana. 

12 (bl In determining whether the appropriator has proved by clear and convincing evidence that the 

13 requirements of subsections I6)(a)lii) and (6)(a)(iii) will be met, the department and, if applicable, the 

14 legislature shall consider the following factors: 

15 (i) whether there are present or projected water shortages within the state of Montana; 

16 (iii whether the water that is the subject of the proposed change in appropriation might feasibly 

17 be transported to alleviate water shortages within the state of Montana; 

18 (iii) the supply and sources of water available to the applicant in the state where the applicant 

19 intends to use the water: and 

20 (ivl the demands placed on the applicant's supply in the state where the applicant intends to use 

21 the water. 

22 (c) When applying for a change in appropriation right to withdraw and transport water for use 

23 outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing 

24 the appropriation and use of water. 

25 (7) For any application for a change in appropriation right involving 4,000 or more acre-feet of 

26 water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the 

27 proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with 

28 85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and 

29 may hold one or more hearings upon any other proposed change if it determines that such a chang~ might 

30 adversely affect the rights of other persons. 
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(8) The department or the legislature, if applicable, may approve a change subject to such terms, 

2 conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section, 

3 including limitations on the time for completion of the change. The department may extend time limits 

4 specified in the change approval under the applicable criteria and procedures of 85-2-31213). 

5 19) Upon actual application of water to the proposed beneficial use within the time allowed, the 

6 appropriator shall notify the department that the appropriation has been completed. The notification must 

7 contain a certified statement by a person with experience in the design, construction, or operation of 

8 appropriation works describing how the appropriation was completed. 

9 ( 1 Ol If a change is not completed as approved by the department or legislature or if the terms, 

10 conditions, restrictions, and limitations of the change approval are not complied with, the department may, 

11 after notice and opportunity for hearing, require the appropriator to show cause why the change approval 

12 should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may 

1 3 modify or revoke the change approval. 

14 ( 11) The original of a change approval issued by the department must be sent to the applicant, and 

15 a duplicate must be kept in the office of the department in Helena. 

16 ( 12) A person holding an issued permit or change approval that has not been perfected may change 

17 the place of diversion, place of use, purpose of use, or place of storage by filing an application for change 

18 pursuant to this section. 

19 (13) A change in appropriation right contrary to the provisions of this section is invalid. An officer, 

20 agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an 

21 unauthorized change in appropriation right. A person or corporation may not, directly or indirectly, 

22 personally or through an agent, officer, or employee, attempt to change an appropriation right except in 

23 accordance with this section. 

24 ( 14) The department may adopt rules to implement the provisions of this section. (Terminates June 

25 30, 2005--sec. 6, Ch. 322, L. 1995.) 

26 85-2-402. (Effective July 1, 20051 Changes in appropriation rights. ( 1) An appropriator may not 

27 make a change in an appropriation right except, as permitted under this section, by applying for and 

28 receiving the approval of the department or, if applicable, of the legislature. An applicant shall submit a 

29 correct and complete application. 

30 (2) Except as provided in subsections (4) through (6). the department shall approve a change in 

\
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appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are 

2 met: 

3 (a) The proposed use will not adversely affect the water rights of other persons or other planned 

4 uses or developments for which a permit has been issued or for which water has been reserved. 

5 (b) The proposed means of diversion, construction, and operation of the appropriation works are 

6 adequate. 

7 (c) The proposed use of water is a beneficial use. 

8 (d) The applicant has a possessory interest, or the written consent of the person with the 

9 possessory interest, in the property where the water is to be put to beneficial use. 

10 (e) If the change in appropriation right involves salvaged water, the proposed water-saving methods 

11 will salvage at least the amount of water asserted by the applicant. 

12 (f) The water quality of an appropriator will not be adversely affected. 

13 (g) The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in 

14 accordance with Title 75, chapter 5, part 4, will not be adversely affected. 

15 (3) The applicant is required to prove that the criteria in subsections (2)(f) and (2)(g) have been met 

16 only if a valid objection is filed. A valid objection must contain substantial credible information establishing 

17 to the satisfaction of the department that the criteria in subsection (2)(f) or (2)(g), as applicable, may not 

18 be met. 

19 (4) The department may not approve a change in purpose of use or place of use of an appropriation 

20 of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the 

21 appropriator proves by a preponderance of evidence that: 

22 (al the criteria in subsection (2) are met; 

23 (b) the proposed change is a reasonable use. A finding of reasonable use must be based on a 

24 consideration of: 

25 (i) the existing demands on the state watw supply, as well as projected demands for water for 

26 future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows 

27 for the protection of existing water rights and aquatic life; 

28 {ii) the benefits to the applicant and the state·; 

29 (iii) the effects on the quantity and quality of water for existing uses in the source of supply; 

30 livl the availability and feasibility of using low-quality water for the purpose for which application 
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1 has been made; 

2 Iv) the effects on private property rights by any creation of or contribution to saline seep; and 

3 (vi) the probable significant adverse environmental impacts of the proposed use of water as 

4 determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20. 

5 (5) The department may not approve a change in purpose of use or place of use for a diversion that 

6 results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being 

7 consumed unless: 

8 (a) the applicant proves by clear and convincing evidence and the department finds that the criteria 

9 in subsections (2) and (4) are met; and 

10 (b) the department then petitions the legislature and the legislature affirms the decision of the 

11 department after one or more public hearings. 

12 (6) The state of Montana has long recognized the importance of conserving its public waters and 

13 the necessity to maintain adequate water supplies for the state's water requirements, including 

14 requirements for reserved water rights held by the United States for federal reserved lands and in trust for 

15 the various Indian tribes within the state's boundaries. Although the state of Montana also recognizes that, 

16 under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict 

17 with the public welfare of its citizens or the conservation of its waters, the following criteria must be met 

18 before out-of-state use may occur: 

19 (a) The department and, if applicable, the legislature may not approve a change in appropriation 

20 right for the withdrawal and transportation of appropriated water for use outside the state unless the 

21 appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one 

22 or more public hearings that: 

23 (i) depending on the volume of water diverted or consumed, the applicable criteria and procedures 

24 of subsection (2) or (4) are met; 

25 (ii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and 

26 (iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the 

27 citizens of Montana. 

28 (b) In determining whether the appropriator has proved by clear and convincing evidence that the 

29 requirements of subsections I6)(a)(ii) and (6)(al(iii) will be met, the department and, if applicable, the 

30 legislature shall consider the following factors: 

, Legisl!"'n 
\srRVJCa 

'1_.Ef vis/011 
- 13 - SB 342 



55th Legislature S80342.03 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22. 

23 

25 

26 

')., - ' 
28 

29 

30 

(il whether there are present or projected water shortages within the state of Montana; 

(ii) whether the water that is the subject of the proposed change in appropriation might feasibly 

be transported to alleviate water shortages within the state of Montana; 

(iii) the supply and sources of water available to the applicant in the state where the applicant 

intends to use the water; and 

(iv) the demands placed on the applicant's supply in the state where the applicant intends to use 

the water. 

(c) When applying for a change in appropriation right to withdraw and transport water for use 

outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing 

the appropriation and use of water. 

(7) For any application for a change in appropriation right involving 4,000 or more acre-feet of 

water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the 

proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with 

85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and 

may hold one or more hearings upon any other proposed change if it determines that such a change might 

adversely affect the rights of other persons. 

(8) The department or the legislature, if applicable, may approve a change subject to such terms, 

conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section, 

including limitations on the time for completion of the change. The department may extend time limits 

specified in the change approval under the applicable criteria and procedures of 85-2-312{3). 

i9) Upon actual application of water to the proposed beneficial use within the time allowed, the 

appropriator shall notify the department th,,t the appr,1pr,citior, ha~ been completed. The notification must 

contain a certified statement by a person with oxper,ence in ttm design, construction, or operation of 

appropr1ation works describing how the appropriation was complered. 

( 10) If a change is not comphlted ;is approv,ld hy the depart:nent or legislature or it the terms, 

conditions, restrictions, and limitations of the change approval are not complied with, the department may, 

after notice and opportunity for hearing, require the appropriator to show cause why the change approval 

should not be modified or revoked. If tne appropriator fails tn show sufficient cause, the department may 

modify or revoke the change approval. 

( 11) The original of a change approval issued by the department must be sent to the applicant, and 
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a duplicate must be kept in the office of the department in Helena. 

2 112) A person holding an issued permit or change approval that has not been perfected may change 

3 the place of diversion, place of use, purpose of use, or place of storage by filing an application for change 

4 pursuant to this section. 

5 (13) A change in appropriation right contrary to the provisions of this section is invalid. An officer, 

6 agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an 

7 unauthorized change in appropriation right. A person or corporation may not, directly or indirectly, 

8 personally or through an agent, officer, or employee, attempt to change an appropriation right except in 

9 accordance with this section. 

10 ( 14) The department may adopt rules to implement the provisions of this section." 

11 

12 NEW SECTION. Section 4. Upper Clark Fork River basin change and lease validity -- limitations. 

13 All temporary changes and leases authorized under 85-2-439 that are entered into prior to June 30, 2005, 

14 remain valid until the expiration date of the temporary change and lease. A temporary change or lease 

15 authorized under 85-2-439 may not be renewed or otherwise extended after June 30, 2005. 

16 

17 NEW SECTION. Section 5. Codification instruction. [Section~ 41 is intended to be codified as an 

18 integral part of Title 85, chapter 2, part 4, and the provisions of Title 85, chapter 2, part 4, apply to 

19 [section~ 41-

20 

21 

22 

NEW SECTION. Section 6. Effective date. [This act] is effective on passage and approval. 

-END-
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