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ITLED: "AN ACT RATIFYING A RESERVED WATER RIGHTS COMPACT AMONG

ABILL FER AN ACTE
THE STATE OF MONTANA, THE CHIPPEWA CREE TRIBE OF THE ROCKY BOY'S INDIAN RESERVATION,
AND THE UNITED STATES OF AMERICA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Cﬁippewa Cree Tribe-Montana compact ratified. The compact entered
into by the State of Montana and the Chippewa Cree Tribe of the Rocky Boy’s Indian Reservation and filed
with the Secretary of State of the State of Montana under the provisians of 85-2-702 on [date of filing] is
ratified. The compact is as follows:

WATER RIGHTS COMPACT
STATE OF MONTANA
. CHIPPEWA CREE TRIBE OF THE RCCKY BQOY'S RESERVATICN
UNITED STATES OF AMERICA
. This Compact is entered into by and among the State of Montana, the Chippewa Cree Tribe of the
Rocky Boy's Reservation, and the United States of America for the purpose of settling any and all existing
water rights claims of the Chippewa Cree Tribe in the State of Montana.
ARTICLE | - RECITALS

WHEREAS, in 1979, the United States, on behalf of the Chippewa Cree Tribe of the Rocky Boy's

Reservation, brought suit in the United States District Court for the District of Montana to obtain a final

determination of the Tribe's water rights claims, see, United States v. Aageson, No. CIV-79-21-GF (filed

April 5, 1979): and
WHEREAS, Congress consented to state court jurisdiction cver the quantification of claims to water
rights held by the United States of America in trust for the Tribe; "the McCarran Amendment”, 43

U.S.C. 8666 (1952); Colorado River Water Conservation Dist. v. United States, 424 U.S. 800 (1976);

Arizona v, San Carlos Apache Tribe, 463 U.S. 545 (1883); and

WHEREAS, the State of Montana initiated a general stream adjudication pursuant to the provisions
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of Chapter 697, Laws of Montana 1979, which includes Chippewa Cree tribal water rights; and

WHEREAS, the United States has filed ciaims on behalf of the Chippewa Cree Tribe in the genera!
stream adjudication initiated by the State of Montana; and

WHEREAS, the Montana Reserved Water Rights Compact Commission, under 85-2-702(1), MCA,
is authorized to negotiate settlement of water rights claims filed by Indian tribes or on their behalf by the
United States claiming reserved waters within the State of Montana; and

WHEREAS, the federal district court litigation was stayed in 1983 pending the outcome of Montana
State court water adjudication proceedings, see, 7271 F.2d 1189; and

WHEREAS, the adjudication of Chippewa Cree tribal water rights in the state court proceedings has
been suspended while negotiations are proceeding to conclude a compact resolving all water rights claims
of the Chippewa Cree Tribe within the State of Montana; and

WHEREAS, the Chippewa Cree Business Committee, or its duly designated representatives, have
authority to negotiate this Compact pursuant to §1(a), of Article VI of the Tribal Constitution; and

WHEREAS, the United States Attorney General, or a duly designated official of the United States
Department of Justice, has authority to execute this Compact on behalf of the United States pursuant to
the authority to settie litigation contained in 28 U.S.C. Sections 516-17 {1993); and

WHEREAS, the Secretary of the Interior, or a duly designated official of the United States
Department of the Interior, has authority to execute this Compact on behalf of the United States
Department of the Interior pursuant to 43 U.S.C. Section 1457 {1986), inter alia; and

WHEREAS, the Chippewa Cree Tribe, the State of Montana, and the United States agree that the
Tribal Water Right described in this Compact shall be in satisfaction of the Tribe's water rights claims within
the State of Montana; and

WHEREAS, it is in the best interest of all parties that the water rights claims of the Chippewa Cree
Tribe be settled through agreement between and among the Tribe, the State of Montana, and the United
States;

NOW THEREFORE, the parties agree to enter into this Compact for the purpose of settling the water
rights claims of the Chippewa Cree Tribe within the State of Montana.

ARTICLE || - DEFINITIONS
The following definitions shall apply for purposes of this Compact:

1. "Acre-toot” or "AF" means the amount of water necessary to cover one acre to a depth of one
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tfoot and is equivalent to 43560 cubic feet.

2. "Adverse effect” means an interference with the reasonable exercise of a water right.

3. "Acre feet per year” or "AFY" means the guantity of water to which the Tribe has a right each
yvear measured in acre feet over a period of a yvear.

4. "Ancestral Missouri River Channel Aquifer” means that material deposited by the Missouri River
prior ta Pleistocene glaciation, and glacial deposits undertying post-glacial aliuvial deposits in the River valley
that are sufficiently permeable to conduct groundwater and to yield water to wells. This aguifer is located
in the valley of Big Sandy Creek at a depth of 150 feet or more beneath the surface of the ground as shown
in Appendix 11 and described in USGS Water Supply Paper 1460-B, Swenson, Frank, "Geology and
Ground-Water Resources of the Lower Marias Irrigation Project Montana,” {1957).

5. "Beaver Creek Drainage” means Beaver Creek and its tributaries from its headwatars 1o the
confluence with the Milk River, as shown in Appendices 5 and 6.

6. "Big Sandy Creek Basin” means the mainstem of Big Sandy Creek and its tributaries (exclusive
of Sage Creek and Lonesome Lake) in Water Court Basin 40H from the headwaters to the confluence with
the Milk River, as shown in Appendices 5 and 6.

7. "Board” means the Chippewa Cree - Montana Compact Board estabiished by Section D. of
Article 1V of this Compact.

8. "Bonneau Reservoir” means the water impoundment as shown in Appendix &, including the
existing storage capacity and the proposed expanded storage capacity, and for which a water right is
described in Article |l of this Compact.

9. "Box Elder Creek Drainage” means the sub-basin of Big Sandy Creek Basin containing the reach
of Box Elder Creek from its headwaters to its confluence with Big Sandy Creek, as shown in Appendix 6.

10. "Brown’s Reservoir” means the proposed water impoundment as shown in Appendix .6,
including the existing storage capacity and the proposed expanded storage capacity, and for which a water
right is described in Article lil of this Compact.

11. "Bypass” means the designated streamflow around or through a diversion,

12. "Camp Creek Drainage" means the sub-basin of Big Sandy Creek Basin containing the reach
of Camp Creek from its headwaters to its confluence with Duck Creek, as shown in Appendix 6.

11. "Change in use”" means a change in the point of diversion. the place of use, the purpose of

use, or the place or means of storage.
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14. "Consumptive use" means use of water other than a "non-consumptive use” as defined in this
Article.

15. "Continuously store" or "continuous storage" means the right to fill and then continually refill
the active storage capacity of an impoundment trom the natural flow of the source on which the
impoundment is located.

16. "DNRC" means the Montana Department of Natural Resources and Conservation, or any
SUCCESSOr agency.

17. "Drainage Stipulation” means an agreement entered into between and among the Tribe, the
United States acting in its capacity as trustee for the Tribe, and one or more signatory non-tribal water
users for entry as a stipulation in Montana Water Court. Drainage stipulations are set forth in Appendix
2.

18. "Drainage of Origin” means the drainage in which the water initially arises. See Appendix 6
showing drainage area boundaries.

19. "Duck Creek Drainage™ means the sub-basin of Big Sandy Creek Basin containing the reach of
Duck Creek from its headwaters to its confluence with Big Sandy Creek, as shown in Appendix 6.

20. "East Fork Reservoir” means the proposed water impoundment as shown in Appendix 6,
including the existing storage capacity and the propased expanded storage capacity, and for which a water
right is described in Article !l of this Compact.

21. "Evaporative Loss"” means reduction in the quantity of water due to the process of evaporation
and shall be three (3) acre feet per surface acre rounded off as set forth in Article lil.

22. "Fish and Wildlife Enhancement” means the use of water to improve existing habitat for fish
and wildlife use, protection, conservation or management through physical or operational modifications of
impoundments, within the areas designated in Appendix 4.

23. "Gorman Creek Drainage” means the sub-basin of Big Sandy Creek Basin containing the reach
of Gorman Creek from its headwaters to its confiuence with Big Sandy Creek, as shown in Appendix 6.

24. "Gravel Coulee Drainage" means the sub-basin of Big Sandy Creek Basin containing the reach
of Gravel Coulee from its headwaters ta its confluence with Big Sandy Creek, as shown in Appendix 6.

25. "Groundwater” means any water that is beneath the ground surface.

26. "Hydrologically Connected” means the interconnection of groundwater and surface water such

that they constitute one water supply and use of either results in an impact to both.
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27. "Lake Elwell" means the water impounded on the Marias River by Tiber Dam.

28. "Lonesome Lake Coulee” means the mainstem of Lonesome Lake Coulee and its tributaries in
Water Court Basin 4CH from its headwaters 1o its confluence with Big Sandy Creek, as shown in
Appendices 5 & 6.

29. "Lower Big Sandy Creek Drainage"” means the sub-basin of Big Sandy Creek Basin contaifing
the reach of Big Sandy Creek below its confluence with Box Eider Creek as shown in Appendix 6.

30. "Minimum Paol" means the quantity of water in an impoundment, as measured in acre-feet, or
by the water surface elevation in feet above sea level, that is not available for release for designated water
uses.

31. "MR&| Water" means water for use for municipal, rural, industrial, domestic, and incidental
drought relief purposes on the Reservation.

32. "Municipal/Domestic Uses" means water for domestic, public, commercial and industrial uses.

33. "Net Depletion” means the difference between the quantity of water diverted from a source and
the guantity of water returned to the same source at ar near the point of diversion.

34. "New reserved water rights” means any reserved water rights created with acquisition of land
by the Tribe or the United States to be held in trust by the United States for the Tribe, after the date of
ratification of this Compact by the State and the Tribe, whichever is later,

35. "Non-consumptive use” means a use of water that does not cause a reduction in the source
of supply and in which substantially all of the water returns without delay to the source of supply, causing
little or no disruption in stream or groundwater conditions.

36. "Non-lrrigation Water Uses” means the use of water for purposes other than the production of
agricultural commodities, such as, but not limited to domestic, livestock, fish and wildlife, and recreational
uses, including development of golf courses.

37. "Parties” means the Tribe, the State of Montana, and the United States.

38. "Person” means an individual or any other entity, public or private, including the State, the Tribe
and the government of the United States and all otficers, agents, and departments thereof.

39. "Ratification date" means the date on which the Compact is finally approved by the Business
Committee of the Chippewa Cree Tribe, by the Montana Legislature, and by the Congress of the United
States, whichever date is latest.

40. "Recognized under state law" when referring to a water right means a water right arising under
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state law, but does not include water rights arising under federal law.

41. "Release” means (verb) to discharge water from storage, or {noun) the discharge of water from
storage. |

42. "Reservation” means the Rocky Boy’s Reservation and includes all lands and interests in lands
which are held in trust by the United States for the Chippewa Cree Tribe, including future additions to the
Reservation.

43. "Sage Creek” means the main stem of Sage Creek and its tributaries in Water Court Basin 40G
from the headwaters to the confiuence with Big Sandy Creek, as shown in Appendices b and 6.

44, "Secretary” means the Secretary of the United States Departrment of the Interior, or his or her
duly authorized representative.

45. "Shallow Alluvium Aquifer” means the material deposited by flowing water generally during,
or after Pleistocene glaciation that is sufficiently permeable to conduct groundwater and to yield water ta
wells and springs.

46. "State” means the state of Montana and all officers, agents, departments, and political
subdivisions thereof.

47. "Stockwatering” means the storage and use of water for the purpose of providing water to
domesticated animais and wildlife.

48. "Stoneman Farms" means the tribal agricuftural projects shown in Appendix 6.

49, "Stoneman Reservoir” means the water impoundment, as shown in Appendix 6, including the
existing storage capacity and the proposed expanded storage capacity, and for which a water right is
described in Article {il of this Compact.

50Q. "Subordinate” means to rank the priority in which a water right is fulfilled behind other specified
water rights without regard to relative priority dates.

51, "Supplemental {rrigation Water" means water used for irrigation, as a secandary supply, once
it becomes apparent that the primary supply will be unable to meet the full annual demand.

52. "Surface Acres” means the horizontal area in acres associated with the water surface in an
impoundment when filled to the maximum capacity.

§3. "Transfer" means {verb) to authorize a person to use all or any part of the Tribal Water Right
through & service contract, lease, or other similar agreement of limited duration; {noun} a service contract,

lease, or other similar agreement of limited duration authorizing the use of all or any part of the Tribal Water
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1 Right.
2 54. "Tribal Water Resources Department” or "TWRD" means the Chippewa Cree Tribal Water
3 Resources Department, or any successor agency.
4 55. "Tribal Water Right" means the right of the Chippewa Cree Tribe of the Rocky Boy's
5 Reservation to divert, use, or store water as described by Article 1ll of this Compact.
6 56. "Tribe" means the Chippewa Cree Tribe of the Rocky Boy's Reservation and all officers, agents
7 and departments thereof.
8 57. "United States” means the federal government and all officers, agencies, departments, and
9 political subdivisions thereof.
10 58. "Upper Big Sandy Creek Drainage" means the sub-basin of Big Sandy Creek Basin containing
11 the reach of Big Sandy Creek from its headwaters to its confluence with Box Elder Creek, as shown in
12 Appendix 6.
13 59. "Volcanic Bedrock Aquifer” means those Tertiary igneous rock units that are sufficiently
14 permeable to conduct groundwater and to yield water to wells and springs as shown in USGS
15 Miscellaneous Geologic Investigations Map 1-234, "Preliminary General Geologic Map of the Laredo
16 Quadrangle, Bearpaw Mountains, Montana," and Map 1-235, "Preliminary Geologic Map of the Centennial
17 Mountain Quadrangle, Bearpaw Mountains, Montana,” and shown as surface outcrop in Appendix 11.
18 ARTICLE Il - TRIBAL WATER RIGHT
19 A. Basin 40H: Big Sandy Creek Basin.
20 1. Gravel Coulee/Lower Big Sandy Creek Drainages - 1690 AFY diversion - 1000 AF continuous
21 storage.
22 a. Quantification - Source - Volume.
23 (1) Storage. The Tribe shall have the right to continuously store or permit the continuous storage
24 ot up to a capacity of 1000 AF of water in Stoneman Dam and Reservoir fram the natural flow of Gravel
25 Coulee. Subject to the 1000 AF limit on storage capacity, the Tribe shall have the additional right to divert
26 up to 1480 AFY from the direct flow of Lower Big Sandy Creek and up to 445 AFY from groundwater for
27 storage in Stoneman Dam and Reservoir as set forth in Section A.1.a.(2) of Article lll. The guantity
28 impounded by continuous storage shall not decrease the 1480 AFY which the Tribe may divert for irrigation
29  and non-irrigation purposes as set forth in Sections A.1.e. {1) and (2) of Article Ill. In addition to the
30  storage right set forth in this section, the Tribe shall have the right to store water for stockwatering and
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fish and wildlife purposes, as set forth in Sections A.1.e.{3) and (4) of Article lli.

{2} Diversion. The Tribe shall have the right to divert or use or permit the diversion or use of 1680
AFY of water from the following sources where they occur on the Reservation in any combination up to
the limits on each source and the total limit of 1690 AFY:

{a) Direct Flaw. The Tribe shall have the right to divert or use or permit the diversion or use of up
to 1690 AFY fram the direct flow of Gravel Coulee and Lower Big Sandy Creek and its tributaries. 1380
AFY of the water from direct flow may be diverted to storage prior to application to any purposes allocwed
in Section A.1.e. of Article IV without reducing the amount that can be applied to such purposes until such
water is re-diverted from storage and applied to such purposes.

{b) Storage. Of the 1690 AFY, the Tribe shall have the right to divert 1480 AFY from storage in
Stoneman Reservoir for irrigation and nan-irrigation purposes as more specifically provided in Sections
A.1.e.{1) and {2} of Article lll; provided that, the right to divert 1480 AFY from Lower Big Sandy Creek 10
storage is not reduced by the amount of water diverted for irrigation or non-irrigation purposes from water
derived from storage.

(c] Groundwater. Of the 1680 AFY, the Tribe shall have the right to withdraw and use or permit
the withdrawal and use of up to 445 AFY of groundwater in the Gravel Coulee and Lawer Big Sandy Creek
drainages in compliance with Section A.6.a. and b. of Article IV. The right to divert 445 AFY from
groundwater to storage is not reduced by the amount of watelr diverted for irrigation or non-irrigation
purposes from water derived from storage. Groundwater may be diverted to storage prior to application
to any purposes sllowed in Section A.1.e. of Article lll without reducing the amount that can be applied
to such purposes until such water is re-diverted from storage and applied to such purposes.

(i) Of the 445 AFY, 100 AFY may be appropriated from the shallow alluvium along Gravel Coulee
and Lower Big Sandy Creek.

(i Of the 445 AFY, 345 AFY may be appropriated from the Ancestral Missouri River Channel
Aquifer in the Gravel Coulee and Lower Big Sandy Creek drainages. Groundwater fram the Ancestral
Missouri River Channe! Aquifer is a primary source far non-irrigation uses; provided that, the non-irrigation
uses do not result in discharge of untreated water to land or surface water. Groundwater from the
Ancestral Missouri River Channel Aquifer is a supplemental scurce for irrigation uses.

b. Priority Date. The water rights to surface flow, groundwater, and storage as set forth in Section

A.1. of Article Ill, for the Gravel Coulee and Lower Big Sandy drainages shall have a priority date of
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September 7, 1916, subject to the subordination agreements set forth in Section A.8. of Article IV, and
the drainage stipulations set forth in Appendix 2.

c. Period of Use. The period of use of this water right shail be from January 1 through December
31 of each vyear.

d. Points and means of diversion. Subject to the terms and conditions set forth in Article IV, the

Tribe may divert or permit the diversion of this water right from any place and by any means on Lower Big
Sandy Creek and Gravel Coulee drainages on the Reservation.

e. Purposes. The Tribe'sright to 1690 AFY from the Gravel Coulee and Lower Big Sandy drainages
may be used for the foliowing purposes; provided that, subject to the limitations set forth in Article IV, the
Tribe may make a change in use or transfer of the water identified for irrigation and non-irrigation purposes.

{1} Irrigation.

(a) Volume. 1380 AFY of water in Gravel Coulee and Lower Big Sandy Creek drainages may be
used for irrigation.

{b) Source. The 1380 AFY for irrigation may come from a comhbination of direct flow, storage and

groundwater in the Gravel Coulee and Lower Big Sandy drainages.

{c) Place of use. The 1380 AFY may be used to irrigate 540 acres at Stoneman Farms on the
Reservation.

{2) Non-Irrigation.

{a) Volume. 100 AFY of water in Gravel Coulee and Lower Big Sandy Creek drainages may be used
for non-irrigation purposes.

{b) Source. The 100 AFY for non-irrigation purposes may come from a combination of direct flow,
storage, and groundwater in the Gravel Coulee and Lower Big Sandy drainages.

(c) Point of diversion. The 100 AFY for non-irrigation purposes may be diverted on the Reservation

within the Lower Big Sandy and Gravel Coulee drainages.

(3} Stockwatering - Evaporative Loss. Use of the Tribal Water Right for stockwatering in Gravel

Coulee and Lower Big Sandy Creek drainages is a consumptive use. The Tribe may not make a change in

use or transfer of the water right for stockwatering; provided that, the Tribhe may repair or relocate an

impoundment for stockwatering within the drainage of origin; and provided further that, the new point of
diversion or place of use does not change to a place from upstream of t0 downstream of, or from

downstream of to upstream of the location of the point of diversion of a water right recegnized under state
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law with a priority date before the date the Compact is ratified by the State and the Tribe, whichever date
is later.

{(a) Volume. 180 AFY of water in Gravel Coulee and Lower Big Sandy Creek drainages may be used
for stockwatering as a consumptive use measured by evaporative loss; praovided that, the total surface
acreage of impoundments shall not exceed 40 surface acres of impoundments on Lower Big Sandy drainage
and 13 surface acres of impoundments on Gravel Coulee drainage. The Tribe shall have the right to
continuously store water in these impoundments.

(b) Source.

i. Of the 160 AFY, 120 AFY for stockwatering may come from the direct flow of Lower Big Sandy
Creek.

ii. Of the 160 AFY, 40 AFY for stockwatering may come from the direct flow of Gravel Couiee.

iii. Water for stockwatering may not be diverted from a perennial stream for off-stream storage other
than for a lined storage facility with a capacity of less than 0.5 AF.

{c) Place of use. The Tribal Water Right for stockwatering in the Gravel Coulee and Lower Big
Sandy Creek drainages may be used in the drainage of origin, on the Reservation. The current stockwater
impoundments are shown in Appendix 7.

(4) Fish and Wildlife Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and

wildlife enhancement in Gravel Coulee and Lower Big Sandy Creek drainages is a consumptive use. The
Tribe may not make a change in use or transfer of the Tribal Water Right for fish and wildlife enhancement;
provided that, the Tribe may repair or relocate an impoundment for fish and wildlife enhancement within

the drainage of origin; and provided further that, the new peoint of diversion or place of use does not change

to a place from upstream of to downstream of, or from downstream of to upstream of the location of the
point of diversion of a water right recognized under state law with a priority date before the date the
Compact is ratitied by the State and the Tribe, whichever date is later.

(8) Volume. 50 AFY of water may be used for fish and wildlife enhancement as a consumptive use
measured by evaporative loss; provided that, the total surface acreage of impoundments shali not exceed
16 surface acres of impoundments in the Gravel Coulee and Lower Big Sandy Creek drainages. The Tribe
shall have the right to continuously store water in these impoundments.

{b) Source. The 50 AFY for fish and wildlife enhancement may come from the direct flow of Gravel

Coulee and Big Sandy Creek.
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(c) Place of use. The Tribal Water Right for fish and wildlife enhancement may be used in the areas
shown in Appendix 4 in the Gravel Coulee and Big Sandy Creek drainages, in the respective drainages of
origin.

2. Box Elder Creek Drainage - 6940 AFY diversion - 4800 AF continupus storage.

a. Quantification - Source - Volume.

(1) Storage. The Tribe shall have the right to cantinuously store, or permit the continuous storage
in Bonneau Reservoir, Brown’s Raservair, and in any new impoundments, of up to a capacity of 4800 AF
from the natural flow of Box Elder Creek, or any natural flow from the source on which the impoundment
is located. Subject to the 4800 AF limit on storage capacity, the Tribe shall have the additional right 1o
divert up to 8310 AFY from the direct flow of Box Elder Creek for storage in Brown's Reservoir and in any
new impoundments not located on Box Elder Creek and to divert 1850 AFY from groundwater for storage
in any new or existing impoundment wherever Iocatecj, as set forth in Section A.2.a.{2) of Article I!l. The
gquantity impounded by continuous storage shall not decrease the 6310 AFY, which the Tribe, under
Section A.2.e.{1) and {2) of Article ill, has a right to divert for irrigation and non-irrigation purposes. In
addition to the storage right set forth in this section, the Tribe shall have the right to store water for
stockwatering and fish and wildlitfe enhancement purposes as set forth in Sections A.2.e.{4) and (b} of
Article Il

(2) Diversion. The Tribe shall have the right to use or permit the use of 6940 AFY of water from
the following sources where they occur on the Reservation in any combination up to the limits on each
source and the total limit of 6940 AFY:

(a) Direct Flow. Of the 6940 AFY, the Tribe shall have the right to divert or use or permit the
diversion or use of up to 6590 AFY from Box Elder Creek and its tributaries. 6310 AFY of the water from
direct flow may be diverted to storage prior to application to any purpeses allowed in Section A.2.e. of
Article 11l without reducing the amount that can be applied to such purposes until such water is re-diverted
from storage and applied to such purposes,

(b} Storage. Of the 6940 AFY, the Tribe shall have the right to divert a total of 6310 AFY from
storage in one or more of the following reservoirs: Bonneau Reservoir, Brown’s Reservoir, and any new
impoundments for irrigation and non-irrigation purposes. The right to divert 6310 AFY from Box Elder
Creek to storage is not reduced by the amount of water diverted for irrigation or non-irrigation purposes

from water derived from storage.
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{c) Groundwater. Of the 8940 AFY, the Tribe shall have the right to withdraw and use or to permit
the withdrawal and use of up to 1950 AFY of groundwater in the Box Elder Creek drainage in compliance
with Section A.6. of Article IV. Groundwater may be diverted to storage prior to application to any
purposes allowed in Section A.2.e. of Article II! without reducing the amount that can be applied to such
purposes until such water is re-diverted from storage and applied to such purposes.

(i) Of the 1950 AFY, 180 AFY may be appropriated from the shallow aliuvium in the Box i .er
Creek drainage.

{iiy Of the 1950 AFY, 230 AFY may be appropriated from the volcanic bedrock in the Box Eider
Creek drainage.

(iii) Of the 1950 AFY, 1570 AFY may be appropriated from the Ancestral Missouri River Channel
Aguifer; provided that, should water be imparted to the Reservation, the entire 1950 AFY may be
appropriated from the Ancestral Missouri River Channel Aquifer. Water from the Ancestral Missouri River
Channel Aguifer is a primary source for non-irrigation uses; provided that, the non-irrigation uses do not
result in discharge of untreated water to land or surface water. Groundwater from the Ancestral Missouri
River Channel Aquifer is a supplemental source for irrigaticn uses.

b. Prierity Date. The water rights to surface flow, groundwater, and storage, as set forth in Section
A.2. of Article lll, for the Box Elder Creek drainage, including water supplied by Box Eider Creek for
off-stream storage, shall have a priority date of September 10, 1888, subject to the suberdination
agreements set forth in Section A.8. of Article IV, and the drainage stipulations set forth in Appendix 2.

¢. Period of use. The period of use of this water right shall be from January 1 through December
31 ot each vyear.

d. Points and Means of diversion. Subject to the terms and conditions set forth in Article IV, the

Tribe may divert or permit the diversion of this water right from any place and by any means in the Box
Elder Creek drainage on the Reservation.

e. Purposes. The Tribe’s right to 6940 AFY in the Box Elder Creek drainage may be used for the
following purposes; provided that, subject to the limitations set forth in Article 1V, the Tribe may make a
change in use or transfer of the water identified for irrigation, non-irrigation and municipal/domestic
purposes.

(1) lrrigation.

{a) Volume. 6280 AFY of water in the Box Elder Creek drainage may be used for irrigation.
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(b} Source. The 6280 AFY for irrigation may come from a combination of direct flow, storage and

groundwater. Water from the Ancestra! Missouri River Channel Aquifer is a primary source for
non-irrigation uses; provided that, the non-irrigation uses do not result in discharge of untreated water to
land or surface water. Groundwater from the Ancestral Missouri River Channel Aquifer is a supplemental
source for irrigation uses.

(c) Piace of use. The 6280 AFY may be used to irrigate 1930 acres at the Stoneman Farms on the
Reservation.

{2} Non-lrrigation.

{a} Volume. 30 AFY of water in the Box Elder Creek drainage may be used for non-irrigation
purposes.

(b) Source. The 30 AFY for non-irrigation purposes may come from direct flow, storage, or
groundwater or a combination thereof in the Box Elder Creek drainage. The 30 AFY for non-irrigation use
may be developed from either the shallow alluvium or voicanic bedrock aquifers.

(3) Municipal / Domestic.

(a) Volume. 350 AFY of water in the Box Elder Creek drainage may be used for municipal/domestic
purposes.

(b) Source. The 350 AFY for municipal/domestic purposes may come from the following sources:

i. 150 AFY from the shallow alluvium adjacent to Box Elder Creek.

ti. 200 AFY from the volcanic bedrock.

(4) Stockwatering - Evaporative Loss. Use of the Tribal Water Right set forth for stockwatering

in the Box Elder Creek drainage is a consumptive use. The Tribe may not make a change in use or transfer
of the water right for stockwatering; provided that, the Tribe may repair or relocate an impoundment for

stockwatering within the drainage of origin; and provided further that, the new point of diversion or place

of use does not change to a place from upstream of to downstream of, or from downstream of to upstream
of the location of the point of diversion of a water right recognized under state law with a priority date
before the date the Compact is ratified by the State and the Tribe, whichever date is later.

(a) Volume. 130 AFY of water may be used for stockwatering as a consumptive use measured by
evaporative loss; provided that, the total surface acreage of impoundments shall not exceed 44 surface
acres of impoundments in Box Elder Creek drainage. The Tribe shall have the right to continuously store

water in these impoundments.
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(b} Source. The 130 AFY for stockwatering may come from the direct flow of Box Elder Creek.
Water for stockwatering may not he diverted froni a perennial stream for off-stream storage other than for
a lined storage facility with a capacity of less than 0.5 AF.

{c) Place of use. The Tribal Water Right for stockwatering in the Box Elder Creek drainage may be
used in the drainage of origin, on the Reservation. The current stockwater impoundments are shown in
Appendix 7.

(6) Fish and Wildlife Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and

wildlife enhancement in the Box Elder Creek drainage is a consumptive use. The Tribe may not make a
change in use or transfer of the Tribal Water Right for fish and wildlife enhancement; provided that, the
Tribe may repair or relocate an impoundment for fish and wildlife enhancement within the drainage of origin;
and provided further that, the new point of diversion or ptace of use does not change to a place from
upstream of to downstream of, or from downstream of to upstream of the location of the point of diversion
of a water right recognized under state law with a priority date before the date the Compact is ratified by
the State and the Tribe, whichever date is later.

(a) Volume. 150 AFY of water may be used for fish and wildlife enhancement as a consumptive
use measured by evaporative loss; provided that, the total surface acreage of impoundments shall not
exceed 50 surface acres of impoundments in Box Elder Creek drainage. The Tribe shall have the right to
continuously store water in these impaundments,

{b} Source. The 150 AFY for fish and wildlife enhancement may come from the direct flow of Box

Elder Creek.
{c} Place of use. The Tribal Water Right for fish and wildlife enhancement may be used in the areas
shown in Appendix 4 in the Box Elder Creek drainage, in the drainage of origin.

3. Camp Creek and Duck Creek Drainages - 280 AFY diversion.

a. Quantification - Source, Volume. The Tribe shall have the right to use or permit the use of 280

AFY of water from the following sources where they occur on the Reservation in any combination up to
the limits on each source and the total limit of 2B0 AFY:

(1) Direct Flow. Of the 280 AFY, the Tribe shall have the right to divert or use or permit the
diversion or use of up to 230 AFY from Duck and Camp Creeks and their respective tributaries in the
following proportions:

{a} 170 AFY from Duck Creek.
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(b) 60 AFY from Camp Creek.

{2} Storage. The Tribe shall have the right to store water for stockwatering and fish and wildlife
enhancement purposes as set forth in Sections A.3.e.{2) and (3) of Article IlI.

{3} Groundwater. Of the 2BO AFY, the Tribe shall have the right to withdraw and use or permit
the withdrawal and use of up t0 bO AFY of groundwater in the Camp and Duck Creek drainages on the
Reservation, including groundwater that is hydrologically connected to surface water, in compliance with
Sections A.6.a. and b. ot Article IV. This right shall be exercised in the following proportions:

{a) 40 AFY from Duck Creek.

(b) 10 AFY from Camp Creek.

b. Priority Date. The water rights to surface flow, groundwater, and storage, as set forth in
Section A.3. of Article Ill, for the Camp and Duck Creek drainages shall have a priority date of September
7. 1916, subject to the subordination agreements set forth in Section A.8. of Article IV, and the drainage
stipulations set farth in Appendix 2.

¢. Period of Use. The period of use of this water right shall be from January 1 through December
31 of each year.

d. Points and means of diversign. Subject to the terms and conditions set forth in Article IV, the

Tribe may divert or permit the diversion of this water right from any place and by any means in the Camp
Creek and Duck Creek drainages on the Reservation.

e. Purposes. The Tribe’s right to 280 AFY in the Camp and Duck Creek drainages may be used for
the following purposes; provided that, the Tribe may not make a change in use or transfer that results in
a change in the place of use, point of diversion or place or means of storage to a place outside the drainage
of origin or to a place from upstream of 1o downstream of, or from downstream of to upstream of the
location of the point of diversion of a water right recognized under state law with a priority date before the
date the Compact is ratified by the State and the Tribe, whichever date is later.

(1) Non-irrigation.

{a} Volume. 50 AFY of water in the Camp and Duck Creek drainages may be used for non-irrigation
purposes.

{b} Source. The 50 AFY for non-irrigation purposes may come fram groundwater including
groundwater that is hydrologically connected to surface water in the Camp and Duck Creek drainages.

{c) Place of use. The Tribal Water Right for non-irrigation purposes in Camp and Duck Creek
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drainages may be used in the drainage of origin on the Reservation.

{2) Stockwatering - Evaporative Loss. Use of the Tribal Water Right for stockwatering in Camp

and Duck Craek drainages is a consumptive use. The Tribe may not make a change in use or transfer of
the water right for stockwatering; provided that, the Tribe may repair or relocate an impoundment for

stockwatering within the drainage of origin; and provided further that, the new point of diversion or place

of use does not change to & place from upstream of to downstream of,. or fram downstream of to upstieam
of the location of the point of diversion of a water right recognized under state law with & priority date
before the date the Compact is ratified by the State and the Tribe, whichever date is later.

{a) Volume. 130 AFY of water may be used for stockwatering as a consumptive use measured by
evaporative ioss; provided that, the total surface acreage of impoundments shall not exceed 19 surface
acres of impoundments in the Camp Creek drainage and 23 surtface acres of impoundments on Duck Creek
drainage. The Tribe shall have the right to continuously store water in these impoundments.

(b) Source.

i. Of the 130 AFY, 60 AFY for stockwatering may come from the direct flow of Camp Creek.

ii. Of the 130 AFY, 70 AFY for stockwatering may come from the direct flow of Duck Creek.

iii. Water for stockwatering may not be diverted from a perennial stream for off-stream storage other
than for a lined storage facility with a capacity of less than 0.5 AF,

{c) Place of use. The Tribal Water Right for stockwatering in the Camp and Duck Creek drainages
may be used in the drainage of arigin on the Reservation. The current stockwater impoundments are shown
in Appendix 7.

{3) Fish and Wildlife Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and

wildlife enhancement in the Camp and Duck Creek drainages is a consumptive use. The Tribe may not
make a change in use or transfer of the Tribal Water Right for fish and wildlife enhancement; provided that,
the Tribe may repair or relocate an impoundment for fish and wildlife enhancement within the drainage of

origin; and provided further that, the new point of diversion ar place of use does not change to a place from

upstream of to downstream of, or from downstream of to upstream of the location of the point of diversion
of a water right recognized under state faw with a priority date before the date the Compact is ratified by
the State and the Tribe, whichever date is later.

(a) Volume. 100 AFY of water may be used for fish and wildlife enhancement as a consumptive

use measured by evaporative loss; provided that, the total surface acreage of impoundments shall not
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exceed 34 surface acres of impoundments in the Camp and Duck Creek drainages. The Tribe shall have
the right to continuously stare water in these impoundments,

{b) Source. The 100 AFY for fish and wildlife enhancement may come from the direct flow of
Camp and Duck Creeks.

(c} Place of use. The Tribal Water Right for fish and wildlife enhancement may be used in the areas
shown in Appendix 4 in the Camp and Duck Creek drainages, in the drainage of origin.

4, Gorman Creek Drainage - 60 AFY diversion.

a. Quantification - Source, Volume. The Tribe shail have the right to use or permit the use of 60

AFY of water from the following sources where they occur on the Reservation in any combination up to
the limits on each source and the total limit of 60 AFY.

(1) Direct Flow. Of the 60 AFY, the Tribe shall have the right to divert or use or permit the
diversion or use of up 10 60 AFY from Gorman Creek and its tributaries.

{2) Storage. The Tribe shall have the right to store water for stockwatering and fish and wildlife
enhancement purposes as set forth in Sections A.4.e.(1} and (2} of Article Iil.

b. Priority Date. The water rights to surface flow, groundwater, and storage, as set forth in
Section A.4. of Article ill, for the Gorman Creek drainage shall have a priority date of September 7, 1918,
subject to the subordination agreements set forth in Section A.8. of Article IV, and the drainage stipulations
set forth in Appendix 2.

c. Period of use. The period of use of this water right shall be from January 1 through December
31 of each year.

d. Points and means of diversion. Subject to the terms and conditions set forth in Article 1V, the

Tribe may divert or permit the diversion of this water right from any place and by any means in the Gorman
Creek drainage on the Reservation.

e. Purposes. The Tribe's right to 60 AFY in the Gorman Creek drainage may be used for the
following purposes; provided that, the Tribe may not make a change in use or transfer that results in a
change in the place of use, point of diversion or place or means of storage to a place outside the drainage
of origin or to a place from upstream of to downstream of, or from downstream of to upstream of the
location of the peint of diversion of a water right recognized under state law with a pricrity date before the
date the Compact is ratified by the State and the Tribe, whichever date is later.

(1) Stockwatering - Evaporative Loss. Use of the Tribal Water Right for stockwatering in Gorman
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Creek drainage is a consumptive use. The Tribe may not make a change in use or transfer of the water

right for stockwatering; provided that, the Tribe may repair or relocate an impoundment for stockwatering

within the drainage of origin; and provided further that, the new point of diversion or ptace of use does not
change to a place from upstream of tc downstream of, or from downstream of to upstream of the location
of the point of diversion of a water right recognized under state iaw with a priority date before the date the
Compact is ratified by the State and the Tribe, whichever date is later.

{a) Volume. 10 AFY of water in the Gorman Creek drainage may be used for stockwatering as a
consumptive use measured by evaporative loss; provided that, the total surface acreage of impoundments
shall not exceed 3 surface acres of impoundments in the Gorman Creek drainage. The Tribe shali have the
right to continuously store water in these impoundments.

{b) Source. The 10 AFY for stockwatering may come from the direct flow of Gorman Creek.
Water for stockwatering may not be diverted from a perennial stream for off-stream storage other than for
a lined storage facilit-y with a capacity of less than 0.5 AF.

{c) Place of use. The Tribal Water Right for stockwatering in the Gorman Creek drainage may be
used in the drainage of origin, on the Reservation. The current stockwater impoundments are shown in
Appendix 7.

{2) Eish and Wildlife Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and
wildlite enhancement in the Gorman Creek drainage is a consumptive use. The Tribe may not make a
change in use or transfer of the Tribal Water Right for fish and wildlife enhancement; provided that, the
Tribe may repair or relocate an impoundment for fish and wildlife enhancement within the drainage of origin;

and provided_further that, the new paint of diversion or place of use daes not change to a place from

upstream of to downstream of, or from downstream of to upstream of the location of the point of diversion
of a water right recognized under state law with a priority date before the date the Compact is ratified by
the State and the Tribe, whichever date is later,

{a) Volume. 50 AFY of water may be used for fish and wildlife enhancement as a consumptive use
measured by evaporative loss; provided that, the total surface acreage of impoundments shall not exceed
17 surface acres of impoundments in the Gorman Creek drainage. The Tribe shall have the right to
continuously store water in these impoundments.

(b) Source. The b0 AFY for fish and wildlife enhancement may come from the direct flow of

Gorman Creek.
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{c} Place of use. The Tribal Water Right for fish and wildlife enhancement may be used in the areas
shown in Appendix 4 in the Gorman Creek drainage, in the drainage of origin.

5. Upper Big Sandy Creek Drainaqe - 280 AFY diversion.

a. Quantification - Source, Volume. The Tribe shall have the right to use or permit the use of 290

AFY of water from the following sources where they occur on the Reservation in any combination up 1o
the limits on each source and the total limit of 290 AFY.

(1) Direct Flow. Of the 290 AFY, the Tribe shall have the right to divert or use or permit the
diversion or use of up to 240 AFY from the direct flow of Upper Big Sandy Creek and its tributaries:

(2) Storage. The Tribe shall have the right to store water for stockwatering and fish and wildlife
enhancement purposes as set forth in Sections A.5.e.(3) and (4) of Article Il

(3) Groundwater. Of the 290 AFY, the Tribe shall have the right to withdraw and use or permit
the withdrawal and use of up to 50 AFY of groundwater in the Upper Big Sandy Creek drainage including
groundwater that is hydrologically connected to surface water, in compliance with Section A.6.a. and b.
of Article IV.

b. Priority Date. The water rights to surface flow, groundwater, and storage, as set forth in
Section A.5. of Article |ll, for the Upper Big Sandy Creek drainage shall have a priority date of September
7. 1816, subject to the subordination agreements set forth in Section A.B. of Article 1V, and the drainage
stipulations set forth in Appendix 2.

c. Period of use. The period of use of this water right shall be from January 1 through December
31 of each year.

d. Points and means of diversion. The Tribe may divert or permit the diversion of this water right

from any place and by any means in the Upper Big Sandy Creek drainage on the Reservation; provided that,
the Tribe may not construct or permit the construction of a diversion or diversions with a total capacity in
excess of 100 gpm for the irrigation water right with a source on Upper Big Sandy Creek Drainage. This
diversion limit also applies to any change(s} of use of this right,

e. Purposes. The Tribe's right to 290 AFY in the Upper Big Sandy Creek drainage may be used
for the following purposes; provided that, the Tribe may not make a change in use or transfer that results
in a change in the place of use, point ¢f diversion or place or means of storage to a place outside the
drainage of origin, or to a place upstream of to downstream of, or from downstream of to upstream of the

location of the point of diversion of a water right recognized under state law with a pricrity date before the
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date the Compact is ratified by the State and the Tribe, whichever date is later.

(1) Non-lrrigation.

{a} Volume. 50 AFY of water in the Upper Big Sandy Creek drainage may be used for non-irrigation
purposes.

(b) Source. The 50 AFY for non-irrigation purposes may come from groundwater, including
groundwater that is hydrologically connected to surface water, in the Upper Big Sandy Creek drainage on
the Reservation,

(c) Place of use. The 50 AFY for non-irrigation purposes may be used on the Reservation within
the drainage of origin.

(2) lrrigation.

{a} Volume. 45 AFY of wat‘er in the Upper Big Sandy Creek drainage may be used for irrigation.

{b) Source. The 45 AFY for irrigation may come from direct flow of Upper Big Sandy Creek on the

Reservation.

{c) Place of use. The 45 AFY may be used to irrigate 10 acres in the drainage of origin, on the
Reservation.

{3) Stockwatering - Evaporative Loss. Use of the Tribal Water Right for stockwatering in
Upper Big Sandy Creek drainage is a consumptive use. The Tribe may not make a change in use or transfer
ot the water right for stockwatering; provided that, the Tribe may repair or relocate an impoundment for
stockwatering within the drainage of origin; and provided further that, the new point of diversion or place
of use does not change to a place from upstream of to downstream of, or from downstream of to upstream
of the location of the point of diversion of a water right recognized under state law with a priority date
before the date the Compact is ratified by the State and the Tribe, whichever date is later.

(a)  Volume. 45 AFY of water in the Upper Big Sandy Creek drainage may be used for
stockwatering as 3 consumptive use measured by evaporative loss; provided that, the total surface acreage
of impoundments shall not exceed 15 surface acres of impoundments in the Upper Big Sandy Creek
drainage. The Tribe shall have the right to continuously store water in these impoundments.

{b) Source. The 45 AFY for stockwatering may come from the diract flow of Upper Big Sandy
Creek. Water for stockwatering may not be diverted from a perennial stream for off-stream storage other
than for a lined storage facility with a capacity of less than 0.5 AF.

{c) Place of use. The Tribal Water Right for stockwatering in the Upper Big Sandy Creek drainage
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may be used in the drainage of origin, on the Reservation. The current stockwater impoundments are
shown in Appendix 7.

{4) Eish and Wildlife Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and

wildlife enhancement in Upper Big Sandy Creek drainage is a consumptive use. The Tribe may not make
a change in use or transfer of the Tribal Water Right for fish and wildlife enhancement; provided that, the
Tribe may repair or relocate an impoundment for fish and wildiife enhancement within the drainage of origin;

and provided further that, the new point of diversion or place of use does not change to a place from

upstream of ta downstream of, or from downstream of to upstream of the locatian of the point of diversion
of a water right recognized under state law with a priority date before the date the Compact is ratified by
the State and the Tribe, whichever date is later.

(a) Volume. 150 AFY of water may be used for fish and wildlife enhancement as a consumptive
use measured by evaporative loss; provided that, the total surface acreage of impoundments shall not
exceed 50 surface acres of impoundments in the Upper Big Sandy drainage. The Tribe shall have the right
to continuously store water in these impoundments.

{b) Source. The 150 AFY for fish and wildlife enhancement may come from the direct flow of
Upper Big Sandy Creek.

{c) Place of use. The Tribal Water Right for fish and wildlife enhancement may be used in the areas
shown in Appendix 4 in the Upper Big Sandy Creek drainage, in the drainage of origin.

B. Basin 40.): Beaver Creek Basin - 740 AFY diversion - 260 AFY net depletion - 665 AF

continuous storage.

1. Quantification - Source - Volume,

a. Storage. The Tribe shall have the right to continuously store, or permit the continuous storage
in East Fork Reservoir of up to a capacity of 665 AF from the natural flow of the East Fork of Beaver Creek.
Subject to the 665 AF limit on storage capacity, the Tribe shall have the additional right to divert up to 390
AFY from the direct flow of the West Fork of Beaver Creek for storage in East Fork Reservoir as set forth
in Section B.1.b. of Article lll. The gquantity impounded by continuous storage of the East Fork of Beaver
Creek, shall not decrease the 390 AFY, which the Tribe has a right to divert from storage in East Fork
Reservoir for non-irrigation purposes set forth in Section B.5.a. of Article lI; provided that, the limit of 260
AFY on net depletion shall apply. In addition to the storage right set forth in this section, the Tribe shall

have the right to store water for stockwatering and fish and wildlife enhancement purposes as set forth in
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Sections B.5.b. and c. of Article Il

b. Diversion. The Tribe shall have the right to divert 740 AFY of water in the Beaver Creek
drainage from a combination of direct flow, storage and grecundwater where they occur on the Reservation
up to the limits on each source and the total limit of 740 AFY.

{1} Direct Flow. Of the 740 AFY, the Tribe shall have the right to divert or permit the diversion
of up to 540 AFY from the direct flow of Beaver Creek and its tributaries on the Reservation. 390 AFY of
the water from direct flow may be diverted to storage prior to application to any purposes allowed in
Section B.5.a. of Article Ili without reducing the amount that can be applied to those purposes until such
water is re-diverted from storage and applied to such purposes.

{2} Storage. The Tribe shall have the right to divert 390 AFY for non-irrigation purposes from water
stored in East Fork Reservoir. The right to divert 390 AFY from the West Fork of Beaver Creek to storage
is not reduced by the amount of water diverted for non-irrigation purposes from water derived from storage.

(3) Groundwater.

(@) Of the 740 AFY, the Tribe shall have the right to withdraw and use or permit the withdrawa!
and use of up to 120 AFY of groundwater including groundwater that is hydrologically connected to surface
water in the Beaver Creek drainage in compliance with Section A.6.a. of Article IV. Groundwater may be
diverted to storage prior to application to any purposes allowed in Section B.5.a. of Article Il without
reducing the amount that can be applied to these purposes until such water is re-diverted and applied to
such purposes.

{b} Of the 740 AFY, the Tribe shall have the right to withdraw and use or permit the withdrawal
and use of an additional 200 AFY of groundwater from the volcanic bedrock aquifer and other aquifers that
are not hydrologically connected to surface water in the Beaver Creek drainage in compliance with Section
A.B.a. of Article IV, The limit of 260 AFY on net depletion set farth in B.1.a.(2} of Article lil, shall not
apply to groundwater use pursuant to this section. Groundwater may be diverted to storage prior to
application to any purposes allowed in Section B.5.a. of Article ill without reducing the amount that can
be applied to these purposes until such water is re-diverted and applied to such purposes.

¢. Net Depletion. Of the 740 AFY diverted, the Tribe shall have a right to a net depletion of 260
AFY in the Beaver Creek drainage. The calculation of net depletion shall not inciude evaporative loss from
fish and wildiife habitat, from stockwatering, or from East Fork Reservoir, and use of groundwater that is
not hydrologically cannected to surface water.
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2. Priority Date. The water rights to surface flow, groundwater, and storage, as set forth in
Section B. of Article |1}, for the Beaver Creek drainage shall have a priority date of September 7, 1918,
subject to the subordination agreements set forth in Section A.8, of Article IV, and the drainage stipulations
set forth in Appendix 2.

3. Period of use. The period of use of this water right shall be from January 1 through December
31 of each year.

4. Points and means of diversion. Subject to the terms and conditions set forth in Article IV, the

Tribe may divert or permit the diversion of this water right from any place and by any means in the Beaver
Creek drainage on the Reservation,

5. Purposes. The Tribe's right to water in the Beaver Creek drainage may be used for the foliowing
purposes; provided that, subject to the limitations set forth in Article IV, the Tribe may make a change in
use or transfer of the water identified for non-irrigation purposes.

a. Non-lrrigation

{1) Volume. 590 AFY of water in the Beaver Creek drainage may be used for non-irrigation
purposes; provided that, the net depletion may not exceed 260 acre-feet per year in accordance with
Section B.1.c. of Article Hll.

(2) Source. The 590 AFY for non-irrigation in the Beaver Creek drainage may come from a
combination of direct flow, storage and groundwater.

{3) Place of use. The 590 AFY for non-irrigation may be used in the Beaver Creek drainage on the
Reservation.

b. Stockwatering - Evaporative Lass. Use of the Tribal Water Right for stockwatering in the Beaver

Creek drainage is a consumptive use. The Tribe may not make a change in use or transfer of the water
right for stockwatering; provided that, the Tribe may repair or relocate an impoundment for stockwatering
within the drainage of origin; and provided further that, the new point of diversion or piace of use does not
change 1o a place from upstream of to downstream of, or from downstream of 1o upstream of the location
of the point of diversion of a water right recognized under state law with a priority date before the date the
Compact is ratified by the State and the Tribe, whichever date is later,

(1} Volume. 40 AFY of water in the Beaver Creek drainage may be used for stockwatering as a
consumptive use measured by evaporative loss; previded that, the total surface acreage of impoundments

shall not exceed 13 surface acres of impoundments in the Beaver Creek drainage. The Tribe shall have the
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right to continuously store water in these impoundments.

{2) Source. The 40 AFY far stockwatering may come from the direct flow of Beaver Creek on the
Reservation. Water for stockwatering may not be diverted from a perennial stream for off-stream storage
other than for a lined storage facility with a capacity of less than 0.5 AF.

(3) Place of use. The Tribal Water Right for stockwatering in the Beaver Creek drainage may be
used in the drainage of origin, on the Reservation. The current stockwater impoundments are shov., in
Appendix 7.

c. Fish and Wildlife Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and

wildiife enhancement in the Beaver Creek drainage is a consumptive use. The Tribe may not make a change
in use or transfer of the Tribal Water Right for fish and wildlife enhancement; provided that, the Tribe may
repair or relocate an impoundment for fish and wildlife enhancement within the drainage of origin: and

provided further that, the new point of diversion or place of use does not change tc a place from upstream

of to downstream of, or from downstream of to upstream of the location of the point of diversion of a
water right recognized under state law with a priority date before the date the Compact is ratified by the
State and the Tribe, whichever date is later.

(1) Volume. 110 AFY of water may be used for fish and wildlife enhancement as a consumptive
use measured by evaporative loss; provided that, the total surface acreage of impoundments shall not
exceed 35 surface acres of impoundments in the Beaver Creek drainage. The Tribe shall have the right to
continuously store water in these impoundments.

(2) Source. The 110 AFY for fish and wildlife enhancement may come from the direct flow of
Beaver Creek.

(3) Place of use. The Tribal Water Right for fish and wildlife enhancement may be used in the
areas shown in Appendix 4 in the Beaver Creek drainage, in the drainage of origin.

C. Additional Development of Water.

In addition to the water rights specifically set forth in Sections A. and B. of Article l1l, the Tribe may
develop water from the following sources:

1. Subject 1o Section A.6.a. and b. and Section A.7.d. of Article IV, the Tribe may, as part of the
Tribal Water Right, develop or permit the development of groundwater on the Reservation in addition to the
amounts specified in Sections A. and B. of Article lll, from new sources or from expanded use of existing

sources. The priority date of such new appropriation shall be the date of development, and notwithstanding
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any other provision of this Compact, may only be used in priority with other water rights.

2. The Tribe may impound or permit the impoundment of surface water for stockwatering purpeses
in addition to the amounts set forth in Sections A. and B. of Article Ili; provided that the priority date of
the new appropriation shall be the date of development and, notwithstanding any other provision of this

Compact, may only be used in priarity with other water rights; and further provided thai, the maximum

capacity of the impoundment or pit is less than 15 AF and the appropriation is less than 30 AFY and is tfrom
a source other than a perennial flowing stream. The Tribe may not transfer or make a change in use of the
stockwater right obtained pursuant to this section.

3. On the acquisition of land after the Compact is ratified by the State and the Tribe, whichever
date is later, the Tribe has the right to the use of any water right acquired as an appurtenance to the land.
Such right shall become part of the Tribal Water Right in addition to the amount set forth in Article il of
this Compact and shall be subject to the terms of this Compact; provided that, the right shall retain the
priority date of the acquired right. The Tribe will notify DNRC of any acquisition of water in the Tribe’s
annual report and will identify the water right acquired.

4, The Tribe shall be entitled to use any new reserved water rights that may be created with
acquisition of land after the Compact is ratified by the State and the Tribe, whichever date is later; provided
that, in any drainage with a moratorium on new state permits pursuant to Section A.7.a. of Article IV, the
Tribe shall deter exercise of new reserved water rights, if any, until the moratorium is lifted at which time
the Tribe has the first right to use the excess water in accordance with Section A.7.b, of Article IV, The
priority date of the excess water shall be the date of acquisition of the land.

5. After the ratification date of the Compact, the Tribe shall have the right to acquire
off-Reservation water rights separate from acquisition of the land to which such water rights are
appurtenant; provided that, water from the Tribal Water Right is not available for economic or other

reasons; and provided further that, the rights shall retain the priarity date held by the prior owner of the

rights. Such rights shali become part of the Tribal Water Right and shall thereby become subject to
Sections A.4.b.{1) and (2) of Article IV.

6. As a part of the Tribal Water Right, the Tribe shall be entitled to an allocation of 10,000 AFY
of stored water in Lake Elwell, measured ét the dam, for use or disposition by the Tribe for any beneficial
purpose, either on or off the Reservation, pursuant to the terms of this Compact; provided that, such
allocation shall be in accordance with the terms and conditions of any Act of Congress ratifying this
( Legisiative
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Compact, This allocation is subject to the prior reserved water rights, if any, of any other Indian tribe, or
of persons holding such reserved water rights thraugh that tribe or through the United States. Any use or
disposition of water from Lake Elwell off the Reservation by the Tribe is subject to the specific provisions
relating to such use or disposition in any act of Congress ratifying this Compact.

D. Proposed Decree.

For purposes of entry in the Montana Water Court, the proposed decree of the Tribal Water Fight
set forth in Article HI and Section A.8. of Article 1V is attached as Appendix 1.
ARTICLE IV - IMPLEMENTATION OF TRIBAL WATER RIGHT
A. General Provisions.

1. Trust Status of Tribal Water Right. The Tribal Water Right shall be held in trust by the United

States for the benefit of the Tribe.

2. Tribal Water Right: Adminigtration. Subject to the limitations imposed by this Compact and

other federal law, the use of the Tribal Water Right shall be administered by the Tribe through the TWRD
both on and off of the Reservation. Disputes, naot within the juﬁsdiction of the Compact Board set forth
in D.4. of Article IV, concerning off-Reservation use of the Tribal Water Right which raise issues
concerning the application of state or federal law shall be resolved in a court of competent jurisdiction.
Those disputes concerning off-Reservation use of the Tribal Water Right which do not raise issues
concerning the application of state or federal law will be within the exclusive jurisdiction of the Tribe.
Subject to the limitations imposed by this Compact, the Tribe shall have the final and exclusive jurisdiction
to resolve all disputes concerning the Tribal Water Right between users of the Tribal Water Right. The
TWRD will, among other activities, develop policies and procedures for monitoring water use, diversions,
and maintaining records of water use and development consistent with this Compact. The current and
future water use and diversions will be identified by location and quantity. Final storage capacities will be
based on project as-built plans, and will store no more than the water right set forth in Article Il! ¢f this
Compact. Administration and enforcement of the Tribal Water Right shall be pursuant to a Tribal water
code, which shall be developed and adopted by the Tribe within two (2) years following the ratification date
of this Compact pursuant to any requirements set forth in the Constitution of the Chippewa Cree Tribe.
Pending the adoption of the Tribal water cade, the administration and enforcement of the Tribal Water Right
shall be by the Secretary of the Interior.

3. Use,
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a. Persons Entitled to Use the Tribal Water Right. The Tribal Water Right may be used by the Tribe,

or persons authorized by the Tribe.

b. Effect of Non-Use of Tribal Water Rights. Except as specifically provided herein, state law

doctrines relating to the use of water rights, including but not limited to relinquishment, forfeiture or
abandonment, do not apply to the Tribal Water Right. Thus, non-use of all or any of the Triba! Water Right
described in Article lll shall not constitute a relinquishment, forfeiture or abandonment of such rights.

4., Change in Use or Transfer.

a. On-Reservation Changes in Use or Transfer of the Tribal Water Right. Unless otherwise stated

in this Compact, the Tribe may make a change in use or transfer of a water right set forth in Article Il of
this Compact on the Rocky Boy Reservation, including the use of water salvaged through the application
of water-saving methods to expand irrigation, provided that:

(1) for each source quantified in Article {1l, any change in use or transfer shall not result in uses
that exceed the water amount quantified for that source;

{2) any change in use or transfer shall not resultin an increase in net depletion in the Beaver Creek
drainage in excess of the amount specified for that source;

{3) any change in use or transfer shall not have an adverse effect on a water right recognized under
state law with a priority date before the date of the change or transfer; and

{4) any change in use or transfer shall not change the source of the water involved in any such
changes.

(5} The Tribe may not make a change in use or transfer of any water rights set forth in Article lil
for the purposes of stockwatering or fish and wildlife enhancement; provided that, the Tribe may repair or
relocate an impoundment for stockwatering or fish and wildlife enhancement within the drainage of origin;

and provided further that, the new point of diversion or place of use does not change to a place from

upstream of to downstream of, or from downstream of to upstream of the location of the point of diversion
of a water right recognized under state iaw with a priority date before the date the Compact is ratified by
the State and the Tribe, whichever date is later,

{6) The Tribe may not make a change in use or transfer any of the water rights set forth in Article
lil with a source on the drainages of Upper Big Sandy Creek, Camp Creek, Duck Creek and Gorman Creek
that results in a change in the place of use, point of diversion or place or means of storage of the water
outside the drainage of origin or 10 a place from upstream of to downstream of, or from downstream of to
i Legislarive
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upstream of the location of the point of diversion of a water right recognized under state law with a priority
date before the date the Compact is ratified by the State and the Tribe, whichever date is later.

{7} Tne Tribe may make a change in use or transfer of the irrigation water right with a source in
Upper Big Sandy Creek set forth in Article Il so long as it does so within the diversionary limits set forth
in Section A.5.d of Article Ill; provided that, the net depletion sha!l not exceed 30 AFY.

b. Qff-Reservation Changes in Use or Transfer of the Tribal Water Right. Except as m~ he

otherwise provided in this Compact, the Tribe, pursuant to federal law, may make or permit a change in
use or a transfer of the Tribal Water Right for use off the Reservation; provided that, any transfer shall be
for a term of not to exceed 100 years, and may include provisions authorizing renewal for an additional

term of not to exceed 100 years; and provided further that, no such transfer shall be a permanent alisnation

of the water transferred; and provided further that, no transfer or change in place of use shall be made to

a location outside the watershed that forms the Missouri River drainage; and provided further that, if the

Tribe receives a good faith offer from a third person from outside the Milk River drainage to acquire use of
specified Tribal water rights and the Tribe is willing to accept the terms of the offer, the Tribe, before
accepting the offer, shall allow water users in the Milk River drainage the opportunity to acquire use of such
rights at the same price and on the same terms and conditions as those contained in the offer. Any change
in use or transfer of any such water right involving a point of diversion or place of use located off the
Reservation shall be considered an off-Reservation use; provided that, any off-Reservation use of Tribal
water rights described in this Compact shall not be deemed to convert such rights to rights arising under
state law, and nonuse of such rights off the Reservation shall not constitute a relinguishment, forfeiture,

or abandonment of the rights; and provided further that, releases or diversions from Lake Elwell for use on

the Reservation shall not be considered off-Reservation uses. The Tribe may change the point of diversion
or purpose or place of use of the Tribal Water Right back to the Reservation without reduction in the
amount of water provided in the Compact.

{1} Applicable Law. No person may initiate an off-Reservation use, change in use, or transfer of
a Tribal water right set forth in this Compact without first applying for and receiving authorization for the
use, change in use, or transfer pursuant to Montana law in effect at the time of the application. Approval
of an application for a use, change in use or transfer off the Reservation by the State shall be conditioned
on a valid Tribal permit for such use, change in use or transfer by the Tribe. The applicant shall provide

DNRC with proof of a valid Tribal permit prior to initiating the use, change in use, or transfer.
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{2) Diversion Facilities. With respect to diversion or transportation facilities located off the

Reservation which are to be used in connection with the exercise of a water right set forth in this Compact,
the Tribe or persons using such water rights shall apply for all permits, certificates, variances and other
authorizations required by state laws regulating, conditiocning or permitting the siting, construction,
operation, alteration or use of any equipment, device, facility or associated facility proposed to use or
transport water. A diversion or use of water in the exercise of such water rights may be made only after
all permits, certificates, variances or other authorizations applied for pursuant to this paragraph have been
obtained.

{3} Subsequent Federal or State Law. All off-Reservation uses of Tribal water rights set forth in
this Compact shall comply with the requirements set forth in Section A.4.b.{1} and (2} of Article IV until
such time as the statutory or common law of the United States or the State of Montana establish that
off-Reservation uses of Indian water rights may occur without regard to state law.

c. Placement and Size Survey. Placement and size of stockwater impoundments and fish and

wildlife enhancement areas shall be surveyed by the TWRD every five (B) years commencing one (1) year
after the ratification date of this Compact. The initial survey method shall be through use af data obtained
by aerial photegraphy or an acceptable quantitative substitute with accuracy and verification equal to or
greater than photography. The method may be modified by agreement between the TWRD and the DNRC.
Such modification is pursuant to and shall not be deemed a modification of this Compact. The TWRD shall
provide the DNRC with a completed survey for review within six {6) manths of initiation of the survey.

d. Net Depletion Table. Net depletion for Tribal water uses in Beaver Creek drainage shall be as
set forth in the table attached as Appendix 9 to this Compact. The TWRD and the DNRC may jointly agree
to modify this initial table. Such modification is pursuant to, and will not be deemed a modification of, this
Compact.

5. Reporting reguirements.

a. On an annual basis the DNRC shall provide the Tribe and the United States with a listing of all
new uses of surface and groundwater for which a permit has been issued by the DNRC in the Big Sandy
and Beaver Creek drainages, and of any change in use or transfer of surface water cor groundwater
approved by the DNRC in the Big Sandy and Beaver Creek drainages since the last report.

b. On an annual basis the TWRD shall provide the State and the United States with a listing of all

new development of the water rights described in this Compact, the net depletion in the Beaver Creek
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drainage, and the net depletion for irrigation in the Upper Big Sandy Creek drainage, and of ail changes in
use or transfers of the water rights described in this Compact since the last report. The first report by the
TWRD foliowing adoption of a Tribal Water Code shall include a listing of existing uses.

c. The TWRD, the DNRC, and the United States may agree to modify the reporting requirements
set forth in subsections a. and b. of this section. Such modification is pursuant 1o, and will not be deemed
a modification of, this Compact.

6. Groundwater.

a. New Groundwater Development Without Adverse Effect.

{1) Limits on Additional Development of Groundwater from Sources on the Reservation. After the

ratification date of this Compact, the Tribe may develop or permit the development of groundwater;
provided that, such development is without an adverse effect on water rights recognized under state law
with a pricrity date before the date of development of the new appropriation.

(2) Prerequisite Administrative Remedy. The following procedure for determining whether new

development of groundwater will have an adverse effect on existing groundwater rights recognized under
state law shall be followed prior to seeking relief from the Compact Board:

(a) Application for development of a groundwater use on the Reservation shall be made to the
TWRD.

(b) The TWRD shall review the application and make a determination of whether the new use will
have an adverse effect on existing water rights recognized under state law with a priority date before the
application date. Upon request by the TWRD, the DNRC shall provide information on existing state water
rights as recorded in the DNRC database to the TWRD.

(c) If the TWRD determines that the new development will have an adverse effect on a water right
recognized under state law with a priority date before the application date, the TWRD shall deny the
application. If the TWRD determines that the new development will not have an adverse effect on a water
right recognized under state faw with a priority date before the application date, the TWRD shall forward
the application with its determination to the DNRC.

{d) If, based upon the evidence, DNRC agrees with the TWRD’s determination, the application will
be approved. If, however, based upon the evidence, the DNRC cannot egree with the determination of the
TWRD, DNRC shall publish notice, of the application once in a newspaper of general circulation in the area

of the source and shall serve notice by first-class mail on any appropriator of water or holder of a permit
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who, according to the records ot the department, has a water right with a priority date befare the
application date, and may be affected by the proposed development.

(e} DNRC and the TWRD should attempt to resolve any disagreement on the determination of no
adverse effect by the TWRD on a cooperative basis. If the DNRC or a holder of a water right recognized
under state law with a priority date before the application date disagree with the determination of no
adverse effect, DNRC or the water users may seek relief from the Compact Board.

{f] In any proceeding concerning the effect of new groundwater development on the Reservation
either before the TWRD, the DNRC, ar before the Compact Board, the following shall apply:

(i} 1-150 Feet Wells: For new Tribal groundwater wells completed at a depth beneath the surface
of 1 to 150 feet, the Tribe shall bear the burden of showing no adverse effect to groundwater uses
recognized under state law with a priority date before the application date.

{ii} 150 Feet or Deeper Wells: For Triba! groundwater wells completed at a depth beneath the
surface of 150 feet ar deeper, the owner af a water right recognized under state law with a priority date
before the application date shall bear the burden of showing any adverse effect to the water right.

b. Groundwater Bevelopment Exempt From The Showing Of No Adverse Etfect. The following
wells are exempt from the requirement of showing no adverse effect:

(1) Existing Tribal wells are exempt from the burden to show no adverse effect. The Tribe may
develop existing wells, or replacements therefor, to their full capacity. The primary municipal and domestic
wells are listed in Appendix 8. A comprehensive list of existing wells will be kept on filte in TWRD offices
as per the reguirement to list existing uses in Section A.5. of Article 1V.

{2) New Tribal groundwater wells producing from the Volcanic Bedrock Aguifer may be developed
without a showing of no adverse effect.

c. Ancestral Missouri River Channel Aquifer. Groundwater from the Ancestral Missouri River

Channel Aquifer shall be a primary source for non-irrigation uses; provided that, the non-irrigation uses do
not result in discharge of untreated water to land or surface water. Groundwater from the Ancestral
Missouri River Channel Aquifer is a supplemental source for irrigation uses.

7. Moratoriym.

a. New State Permits, With the exceptions listed in subsection (1) of this section, the DNRC shall

not process or grant an application for a permit to appropriate water from a source in the Big Sandy Creek
Basin (excluding Sage Creek and Lonesome Lake Coulee), and in the Beaver Creek drainage after the date
! Legisiative
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this Compact is ratified by the Montana Legislature and by the Chippewa Cree Business Committee,
whichever date is later. This moratorium shall remain in effect for a minimum of 10 years and shall anly
be lifted pursuant to the procedures set forth in Section A.7.b of Article IV. This moratorium is not
intended to apply to applications for change in appropriation under state law.

{1) The moratorium shall not apply to the following appropriations:

(a) an appropriation of groundwater by means of a well or developed spring with a maxiium
appropriation of 35 gallons per minute or less, not to exceed 10 acre-feet per year unless the appropriation
is & combined appropriation from the same source from two or more wells or developed springs exceeding
the limitation;

(b) an appropriation of water for use by livestock if the maximum capacity of the impoundment or
pit is less than 15 acre-feet and the appropriation is less than 3C acre-feet per year and is from a source
other than a perennial flowing stream;

(c} an appropriation of groundwater from any deep aguifer not hydrelogically connected to surface
water.

{2) Within 120 days following the date the moratorium takes effect, the DNRC shall publish notice
of the moratorium once in a newspaper of general circulation in the area of the source and shall serve
notice by first-class mail on all appropriators of water or holders of permits who, according to the records
of the department, have a water right with a source in the affected drainages.

(3} The moratorium applies only 1¢c new permits issued under state law and is not a limit on new
development of the Tribal Water Right as set forth in this Compact.

b. Lifting of Moratorium. After 10 years, the Tribe or an individua! seeking to appropriate water

in the affected drainages may petition the DNRC for removal of the moratorium, or the DNRC may initiate
proceedings to lift @ moratorium on its own initiative. The DNRC shall comply with the following procedure
in making a determination as to whether water is available in excess of the Tribal Water Right and rights
recognized under state law. The DNRC and TWRD may agree to modify procedures or provide additional
procedures. Such modification is pursuant 1o and shalf not be deemed to be a modification of the Compact.

{1) Proceedings initiated by TWRD.

{a) The TWRD shall have sixty (60) days following the filing of the petition requesting that the
moratorium be lifted to provide the DNRC with data supporting its petition to lift the moratorium.

{b) Within sixty {60] days following the receipt of the data supporting TWRD's petition, the DNRC
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shall determine whether to lift the moratorium, and shall notify the TWRD of its determination and the
grounds therefor. The TWRD shall be allowed reasonable access to any data relied upon by the DNRC for
its determination.

{c) Within thirty (30} days following a determination by the DNRC not to lift the moratorium, the
TWRD may challenge the DNRC's determination in a de novo proceeding before the Compact Board. The
moratorium shall continue pending Compact Board proceedings and any appeal

(2} Proceedings initiated by DNRC.

{a) The DNRC may, on request by a water user or on its own initiative, commence proceedings ta
determine whether to lift a moratorium.

(b} The DNRC shall notify the TWRD of the commencement of proceedings to determine whether
to lift the moratorium and shall submit to the TWRD all data in support of the proceedings at the same time
or as soon after such data becomes available as practical or shall give the TWRD reasonable access to such
data within the same time frame.

(¢} The TWRD shall be given sixty (60} days following receipt of the data in support of the
proceedings to submit to the DNRC a statement of the Tribe's position concerning the issue along with any
supporting data and argument.

(d) The DNRC shall notify the TWRD of its determination and the grounds therefor within sixty {60}
days of receipt of the Tribe's statement.

(e} Within thirty {30} days following a determination by the DNRC not to lift the moratorium, the
TWRD may challenge the DNRC’s determination in a de novo proceeding hefore the Compact Board. The
moratorium shall continue pending Compact Board proceedings and any appeal.

c. Excess Water. If the moratorium is lifted pursuant to the procedure described in A.7.b. of Article
IV, the Tribe shall have the first right to use the excess water for the purpose of fulfilling new reserved
water rights, if any, on land acquired after the ratification date of this Compact, but before the date the
moratorium is lifted. The excess water used by the Tribe shall become part of the Tribal Water Right and
may be transferred or stored pursuant to Section A.4.a. of Article IV,

d. Limit on New Tribal Groundwater Development. In any drainage with a moratorium, new Tribal

groundwater development pursuant to Section C.1. of Article HI, by a well or developed spring from an
aquifer that is hydrologically connected to surface water shall be limited to a maximum appropriation or

combined appropriation from two or more wells or developed springs in a single drainage defined by this
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Compact to 35 gallons per minute or less, not to exceed 10 acre-feet per year.

8. Mutual Subordination. To reduce the need for daily administration of water use on and off the

Reservation, water rights shall not be administered in priority, but shall be satisfied according to the
following agreements.

a. Subordination to Non-Tribal Water Rights Upstream of the Reservation. The Tribal Water Right

shall be subordinate to water rights recognized under state law upstream from any point on the Reserv- .iun
with a priority date before the ratification date of this Compact. It is the intent of the parties that this
subordination extends only to valid water rights, and not to statements of claim filed pursuant 1o 85-2-221,
MCA. With the exception of rights exempt from filing in the state adjudication pursuant to 85-2-222, MCA,
and rights exempt from the perrﬁit process pursuant to 85-2-306, MCA, a list of rights as currently ciaimed
is attached as Appendix 3. Appendix 3 will be modified by any final decree resolving claims on the affected
drainages. Appendix 3 may be modified due to clerical error or omission.

b. Effect of Mitigation. Because the impact of development of the Tribal Water Right on

downstream water rights recagnized under State law has been mitigated by provisions of the Compact and
by special measures set forth in drainage stipulations, any person claiming or holding a water right
recognized under State law, or an interest in such water right, may not assert pricrity over, or make a call
for, or claim any of the water rights of the Tribe set forth in this Compact, in any court, tribunal, or other
forum.

9. Stockwatering impoundments Limited by Surface Area. Except for new stock ponds developed

under Section C.2. of Article lll, the surface acreage limitations on stockwatering impoundments set forth
in Article lll shall be the measure of compliance with the quantification of water rights for the purpose of
stockwatering.

10. Impotndments for the Purpose of Enhancing Fish and Wildlife Habitat.

a. Fish and Wildlife Enhancement Impoundments Limited by Surface Area. The surface acreage

limitations on impoundments for the purpose of fish and wildlife enhancement set forth in Article 11l shall
be the measure of compliance with the quantification of water rights for the purpose of fish and wildlife
enhancement.

b. Limits on Structures. No structure for the purpose of fish and wildlife enhancement may create

a potential high water fine beyond the existing wet riparian habitat delineated as fish and wildlife
enhancement zones on the map attached as Appendix 4.
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11. Structures Mimic Natural Processes. No structure for the purpose of fish and wildlife

enhancement, or new stockwatering impoundments on a perennial stream built after the ratification date
of the Compact, excluding repair or replacement of existing structures, may stop the entire flow of surface
water during filling of the impoundment. To accomplish this the Tribe shall build any structure to mimic
natural processes by allowing water to flow through the structure, or bypass the structure during filling.

B. Big Sandy Creek Basin.

1. Operation of Bonneau Reservoir.

a. Minimum Pool / 240 AFY Stored for Satisfaction of Release. The minimum pool at Bonneau

Reservoir shall be established by the Tribe. The Tribe shall store annually the minimum poal plus 240
acre-feet, if water is available. The next 240 acre-feet above the minimum poo! shall be stored to satisty
the release set forth in this Article and shall not be available to satisfy the Tribal Water Right. Evaporative
loss shall be accounted for in setting the minimum poal and shall not be subtracted from the 240 acre-foot
pool stored for downstream water users. Any change in use of the water stored in Bonneau Reservoir from
irrigation to other purposes shall be without adverse effect on downstream water uses recognized under
state law with a priority date before the date of change, and measures to prevent adverse effect may
inglude release of additional water from Bonneau Reservaoir.

b. Release for Off-Reservation irrigation Use. The Tribe shall release no more than 104 AFY from

Bonneau Reservoir or from direct flow of Box Elder Creek to satisfy the claims for irrigation water rights
currently held by Bert Corcoran, and the Tribe shall deliver this water to a point of diversion specified in
the drainage stipulation between the Tribe and Mr. Corcoran attached as part of Appendix 2; provided that,
the Tribe shall have no responsibility to upgrade or 1o increase the capacity of the existing delivery system;

and further provided that, the Tribe shall not be required to release water from Bonneau Reservoir below

the minimum pool established by the Tribe plus 240 acre-feet prior to satisfaction of the 240 acre-feet per
year bypass set forth in Section B.1.¢. of Article IV, and the minimum pool at all other times. The 104 AFY
release shall be in accordance with a delivery schedule agreed to by Mr. Corcoran, or his successors in
interest, and the TWRD. Mr. Corcoran’s claims for irrigation water rights shall be specified in the drainage
stipulation between the Tribe and Mr. Corcoran attached as part of Appendix 2. Nothing in the drainage
stipulation or in this Compact shall affect any existing right that Mr. Corcoran may have to the use of
on-Reservation conveyance and distribution systems to deliver this water.

c. 240 AFY Release. The Tribe shall annually release the first 240 acre-feet of water, 2s measured
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near the confluence of Box Elder Creek and Lower Big Sandy Creek, stored in Bonneau Reservoir above the
minimum pool, at the request of the downstream irrigation water users as set forth below, for maintenance
of instream fiow and for domestic and stock purposes on Lower Big Sandy Creek. The 240 AF of water,
once released, shall be designated as an instream flow and shall be senior to all Tribal diversions and all
non-domestic and non-stockwater rights recognized under state law from the point of release to the
confluence with the Milk River. The Tribe shall not divert from direct flow on Lower Big Sandy Creek
between its confluence with Box Elder Creek and the Reservation boundary at Stoneman Farms, as tnat
boundary exists on the effective date of this Compact, during release of the 240 AF of water to
downstream water users in the months of July and August. A structure that will bypass the peak
scheduted release will be canstructed for any diversion of the Tribal Water Right upstream of the confluence
of Big Sandy Creek with Gravel Coulee. Under no circumstances shall the Tribe be required to release more
than 240 AFY of water to maintain instream flow and for domestic and stock purposes.

d. Schedule for 240 AFY. The method for determining the schedule of releases is as follows:

Water users on Lower Big Sandy Creek with drainage stipulations listed in Appendix 2 shall elect a three
member Bonneau Release Committee to determine the schedule of release for the 240 AFY. The
Committee shall notify the DNRC which shall notify the TWRD by May 1st of each year of the requested
schedule. The schedule shall not exceed the operating standards of Benneau Reservoir or result in
unreasonable interference of the Tribe’'s use of water stored in the Reservoir. If the TWRD does not receive
notice by May 1 of any vear, the TWRD shall release 2 cfs continuously for July and August in accordance
with Section B.1.c. of Article [V. DNRC shall notify water users which, according to the records of the
Department, have a water right recognized under state law with a source on Box Elder Creek, or on Big
Sandy Creek between the confluence with Box Elder Creek and the confluence with the Milk River, that the
release may not be diverted. After May 1, at the request of the Bonneau Release Committee, the DNRC
shall request the Tribe to alter the rate of release and the Tribe may agree to comply. At the request of the
Tribe, the DNRC shall request the Bonneau Release Committee to agree to forego the release, and if the
Committee believes the purposes for the release as set forth in Section B.1.c. of Article IV are being
satisfied without the release, the Committee may, in any year, agree to forego the release. When
streamflow in lower Big Sandy Creek at the bypass structure referred to in Section B.1.¢c. of Article IV,
exceeds the peak flow specified in the designated release schedule, such excess flow can be diverted by

the Tribe, subject to the diversion limits designated in Article lil.
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e. Effective Date for Bonneau Reservoir Operational Plan. Notwithstanding ratification of this
Compact by the parties, the operational plan for Bonneau Reservoir set forth in Sections B.1.a. through c.
of Articie IV, shall not become effective until completion of the enlargement of Bonneau Dam.

2. Water Use on Lower Big Sandy Creek Drainage.

a. 2 cis Bypass at Stoneman Farms. Structures will be constructed at each point of diversion on

Lower Big Sandy Creek which allow a minimum of 2 cfs of water flow from direct and return flow, if
available, to pass year around from the most downstream diversion on the Reservation on Lower Big Sandy
Creek. The 2 cfs shall be designated as an instream flow and shalt be senior in priority to Tribal diversions
and all non-domestic and non-stockwatering water rights recognized under state law with a point of
diversion between the bypass and the confluence with the Milk River. When streamflow in Lower Big
Sandy Creek exceeds 2 cfs outside the scheduled 240 AF release period, such excess flow can be diverted
by the Tribe subject tc diversion limits designated in Article lIl.

b. Water Quality Issues.

{1) Monitoring Wells. Within one year following the effective date of this Compact, a monitoring

weli network adequate to detect saline seep shall be installed to depths no greater than 30 feet near the
proposed Enlarged Stoneman Reservoir site shown in Appendix 6. The location of the wells will be
astablished by TWRD and DNRC (or its representative) and groundwater level and »quatity shall be measured
on a quarterly basis to establish baseline conditions.

{2y Water_Quality Monitoring Before Construction. Within one year following the effective date

of this Compact, a surface water quality network will be established by TWRD and DNRC and quarterly
sampling continued for a sufficient period of time to establish the water quality baseline conditions referred
to above, adjacent to and below the Stoneman Farms project. The results of the baseline analysis will be
used to establish a threshold value for water quality degradation associated with salinity which will trigger
the requirement for more extensive study.

(3} Water Quality Monitoring After Construction. After construction of the Stoneman Reservoir

enlargement, monitoring of the wells and surface water quality will be resumed to evaluate changes in
water quality. if salinity measurements result in a trend of increasing salinity on a sustained basis over a
reasonable period of time, the TWRD or DNRC may petition the Compact Board to appoint a technical
expert to conduct an analysis to identify the causes of the increasing salinity and recommend appropriate
remedies. The analysis and recommendations may include sources af salinity aff the Reservation.
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{4) Remedies. The results of the analysis shall be submitted to the DNRC and to the TWRD which
shall make a joint effort to resocive the degradation issue based on the analyses. If the analysis includes
sources of salinity off the Reservation, the DNRC shall assist the TWRD in abtaining reasonable access onto
the land off the Reservation for the purpose of observation. If the DNRC and the TWRD, are unable 1o
resolve the issue within 30 days through joint effort, the DNRC, the TWRD, or =1y affected water ussr,
may petition the Compact Board for relief. The Compact Board shall have jurisdiction over any conti™ . Lur
to the salinity problem and shall fashion its remedy in a manner proportionate to the causes contributing
to the problem. The remedy fashioned by the Compact Board for salinity probiems shall be limited to
issuance of an order to cease and desist the practice or practices leading to the salinity problems. The
remedies set forth in this section shall be in addition to any remedies or water quality standards provided
for under other applicabie law.

C. Beaver Creek Drainage.

1. Moratgrium gn Tribal Consumptive Uses. For a period of five years following the ratification

date of the Compact, there shall be a moratorium on the development of Tribal consumptive uses from
surface water in the Beaver Creek drainage. During this moratorium, a monitoring network consisting of
three continuous recording stations will be installed and the resulting data analyzed to determine if Beaver
Creek gains or loses flow between the confluence of East and West Fork and the Reservation boundary.
Laeation of the three gages shal! be:

(1) the West Fork of Beaver Creek at the location the Tribe intends to divert water to the East Fork;

{2} the confluence of the East and West Forks of Beaver Creek; and

{3} the Reservation boundary at the most downstream point on Beaver Creek. A staff gage shall
also be installed in East Fork Reservoir follbwing enlargement of the Reservoir.

2. Deveiopment of Management Plan. Based on the results of the five years of gage data on

Beaver Creek, the Tribe and the Montana Department of Fish, Wildlite and Parks shall work cooperatively
to develop a fishery and recreational management plan. The plan may include modifications in minimum
instream flows set forth in Section C.3. of Article IV. Such modification is pursuant to, and will not be
deemed a modification of, this Compact. The management plan is not binding on any party and shall not
be used to modity minimum instream flows until it is approved by the Tribe and the Montana Department
of Fish, Wildlife and Parks.

3. Operation of East Fork Reservoir Foliowing Enlargement and Pending Adoption of a Management
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Plan. During the moratorium imposed by Section C.1. of Article IV, or pending adoption of the management
plan authorized by Section C.2. of Article IV, East Fork Reservoir may be enlarged; provided that,

a. The eniarged Reservoir shall be used only for recreational purposes during the five year
moratorium. However, after the five year moratorium period and pending adoption of the management plan,
the enlarged Reservoir may be utilized for multiple purposes, but remains subject to the limitations set forth
under Sections C.3.b., c., and d. of Article IV.

b. Any surface water diversion from the West Fork of Beaver Creek and its tributaries on the
Reservation to the East Fork of Beaver Creek shall include a structure which allows a minimum of 1 cts of
water flow from direct and return flow, if available, to pass year around; provided that, the storing of water
in East Fork Reservoir from the East Fork of Beaver Creek shall not be considered a diversion far the
purposes of this provision.

¢. For the drainage area below the confluence of the Easf and West Forks of Beaver Creek to the
northern Reservation boundary, any surface water diversion from Beaver Creek and its tributaries on the
Reservation shall include a structure which allows a minimum of 1 cfs of water flow from direct and return
flow, if available, to pass year round; provided that, the storing of water in East Fork Reservoir from the
East Fork of Beaver Creek shail not be considered z diversion for the purposes of this provision,

d. The Tribe shall release water from East Fork Reservoir to augment streamfiow on Beaver Creek
if the flow at the confluence of East and West Fork or below the most downstream diversion on the
Reservation, whichever is the most downstream, falls below 1 cfs; provided that, the Tribe shall not be
required to release water if the level of the enlarged Reservoir reaches or falls below the minimum pool; and

provided further that, the Tribe shall not be required to release water if the flow at the Reservation

boundary at the most downstream point on Beaver Creek exceeds 2 cfs.

4. OQOperation of East Fork Reservoir Prior to Enlargement. Prior to enlargement of East Fork

Reservoir and pending adoption of the management plan authorized by Section C.2. of Article !V, the
following diversionary constraints are in effect.

a. Any surface water diversion from the West and East Forks of Beaver Creek and its tributaries
on the Reservation shall include a structure which allows a minimum of 1 cfs of water flow from direct and
return flow, if available, to pass the structure year around.

b. For the drainage area below the confluence of the East and West Forks of Beaver Creek 1o the
northern Reservation boundary, any surface water diversion from Beaver Creek and its tributaries on the
( Legisiative

“Services -39 -
-« Djvision



56th Legislature LC0959.01

S~ w N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

Reservation shall include a structure which allows a minimum of 1 cfs of water flow from direct and return
flow, if available, to pass year round.

D. Enforcement - Chippewa Cree-Montana Compact Board.

1. Establishment of Board. There is hereby established the Chippewa Cree-Montana Compact

Board. The Board shall consist of three members: one member selected by the Governor of the State of
Montana from up to six nominees, up to three nominated by the Commissioners of Chouteau County and
up to three nominated by the Commissioners of Hill County; one member appointed by the Chippewa Cree
Business Committee; and one member selected by the other two members. If the Governor faits to select
a board member from the list of nominees, the Commissioners of Chouteau and Hill Counties may select
the member. All members shall he appointed within six months of the ratification date of this Compact and
within thirty days of the date any vacancy occurs. If an appointment is not timely made by the Governor
or County Commissioners, the Director of DNRC or his/her designee shall fill the State’s position. If an
appointment is not timely made by the Chippewa Cree Business Committee, the Director of the TWRD or
his/her designee shall fill the Tribe's position. Each member shall serve & five-year term and shall be eligible
for reappointment. The initial term of each member shall be staggered with one member serving a five-year
term, one a four-year term, and one a three-year term. The initial term of each member shall be chosen
by lot. Expenses of the members appointed by the State and the Tribe shall be borne by the entity
appointing the member. The expenses of the third member and all other expenses shall be borne equally
by the Tribe and the State, subject to the availability of funds.

2. Membership. Should the two appointed members fail to agree on the selection of a third
member within sixty days of the date of appointment of the second member, or within thirty days after any
vacancy occurs, the following procedure shall he utilized:

a. Within five days thereafter each member shall nominate three persons to serve as a member of
the Board;

b. Within fifteen days thereafter each member shall reject two of the persons nominated by the
other member:

c. Within five days thereafter, the remaining two nominees shall be submitted to the Dean of the
University of Montana School of Law who shall select the third member from the two nominees.

3. Quorum and Vote Required. Two members of the Board shall constitute a guorum if reasonable

notice of the time, place, and purpose of the meeting, hearing, or other proceeding has been provided in
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advance to the absent member. All Board decisions shall be by a majority of the Beard, shall be in writing
and, together with any dissenting opinions, shall be served on all parties in the proceeding before the Board,
and on the parties to this Compact.

4. Jurisdiction of the Board. The Chippewa Cree-Montana Compact Board shail have jurisdiction

10 resolve controversies over the right to the use of water as between users of the Tribal Water Right and
users of water rights recognized under state law inciuding any contributor to a salinity problem. Such
controversies shall include, but shall not be limited to, disputes as to the meaning of this Compact.

5. Pre-requisite Administrative Remedy.

a. Any non-tribal water user concerned that a new development or change in use of water by the
Tribe is inconsistent with the Compact shall first contact the Havre Regional Office of the DNRC. If the
DNRC and the TWRD are unable to resolve the issue in a reasonable time through discussion, DNRC, the
water user, or the Tribe may seek relief through the Compact Board. The Tribe agrees to allow DNRC
reasonable access onto Tribal land to observe the challenged development or change in use.

b. The Tribe or any tribal water user concerned that a new development or change in use or
transfer of water by non-tribal water users is inconsistent with the Compact shall first contact the TWRD.
If the TWRD and the DNRC are unable to resolve the issue in a reasonable time through discussion, the
TWRD or the Tribal water user may seek relief through the Compact Board. The DNRC agrees to assist the
TWRD in obtaining reasonable access onto the non-tribal water user’s land to cbserve the challenged
development or change in use or transfer.

c. The TWRD and the DNRC may jointly develop supplemental procedures as necessary or
appropriate. Such supplemental pracedures are pursuant to, and will not be deemed a modification of, this
Compact.

6. Powers and Duties. The Board shall hold hearings upon notice in proceedings before it and shall

have the power to administer oaths, take evidence and issue subpoenas to compel attendance of witnesses
or production of documents or other evidence, and to appoint a technical expert for the purposes of Section
B.2.b. of Article IV. The Tribe and the State shall enforce the Board’'s subpoenas in the same manner as
prescribed by the laws of the Tribe and the State for enforcing a subpoena issued hy the courts of each
respective sovereign in a civil action. The parties to the controversy may present evidence and cross
examine any witnesses. The Board shall determine the controversy and grant any appropriate relief,
including a temporary order; provided that, the Board shall have no power to award money damages, COsts,
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or attorneys fees. All decisions of the Board shall be by majority vote and in writing. The Board shall adopt
necessary rules and regulations to carry out its responsibifities within six months after its first meeting. All
records of the Board shall be open to public inspection, except as otherwise ordered by the Board.

7. Review and Enforcement of Board Decisions.

a. Decisions by the Board shall be effective immediately, unless stayed by the Board. Unless
atherwise provided by Congress, only the United States and parties 1o the proceedings befare the Beaid
may appeal any final decision by the Board to a court of competent jurisdiction within thirty {30) days of
such decision. The hearing on appeal shall be a trial de novo. The notice of appeal shall be f.iled with the
Board and served personally or by registered mail upon all parties to the proceeding before the Board.

b. Unless an appeal is filed within thirty (30) days of a final decision of the Board, as provided in
Section D.7.a. of Article IV, any decision of the Board shall be recognized and enforced by any court of
competent jurisdiction on petition of the Board, or any party before the Board in the proceeding in which
the decision was made.

c. A court of competent jurisdiction in which a timely appeal is filed pursuant to Section D.7.a. of
Article IV, or in which a petition to confirm or enforce is filed pursuant to Section D.7.b. of Article IV, may
order such temporary or permanent relief as it conéiders just and proper.

d. Any appeal may be taken from any decision of the court in which a timely appeal is filed
pursuant to Section D.7.a. of Article IV, or in which a petition to confirm or enforce is filed pursuant to
Section D.7.b. of Article IV, in the manner and to the same extent as from orders or judgments of the court
in a civil action.

e. In any appeal or petition to confirm ar enforce the Board’s decision, the Board shall file with the
court the record of the proceedings before the Board within sixty (60) days of filing of a notice of appeal.

8. Waiver of Immunity. The Tribe and the State hereby waive their respective immunities from suit,

including any defense the State shall have under the Eleventh Amendment of the Constitution of the United
States, in order to permit the resciution of disputes under this Compact by the Chippewa Cree-Montana
Compact Board, and the appeal or judicial enforcement of Board decisions as provided herein, except that
such waivers of sovereign immunity by the Tribe or the State shall not extend to any action for money
damages, costs, or attorneys’ fees. The parties agree that only Congress can waive the immunity of the
United States. The participation of the United States in the proceedings of the Compact Board shall be as

provided by Congress.
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ARTICLE V - DISCLAIMERS AND RESERVATIONS

A. No Effect on Tribal Rights or Other Federal Reserved Water Rights.

1. The relationship between the water rights of the Chippewa Cree Tribe described herein and any
rights to water of any other Indian Tribe, or of any federally derived water right of an individual, or of the
United States on behalf of such Tribe or individual shall be determined by the rule of priority.

2. Nothing in this Compact may be construed or interpreted in any manner to establish the nature,
extent, or manner of administration of the rights to water of any other Indian tribes and tribal members of
other Indian tribes.

3. Nothing in this Compact is otherwise intended to conflict with or abrogate a right or claim af
an indian Tribe other than the Chippewa Cree Tribe regarding its boundaries or property interests.

4. Nothing in this Compact may be construed or interpreted in any manner to establish the nature,
extent, or manner of administration of the rights to water of any other federal agency or federat lands other
than those of the Chippewa Cree Tribe.

B. General Disclaimers.

Nothing in this Compact shall be s0 construed or interpreted:

1. As a precedent for the litigation of reserved water rights or the interpretation or administration
of future compacts between the United States and the State, or the United States and any other state;

2. To preciude the acquisition or exercise of a right to the use of water by any member of the Tribe
outside the Reservation by purchase of such right or by acquisition of tand, or by application to the State.

3. To determine the relative rights inter sese of persons using water under the authority of the
State or the Tribe;

4. To limit in any way the rights of the parties or any other person to litigate any issues or
questions not resolved by this Compact;

5. To authorize the taking of a water right which is vested under state or federal law;

6. To create or deny substantive rights through headings or captions used in this Compact;

7. To preclude or to discourage the Tribe from acquiring, by contracting or by other means, water
rights in addition to the rights acquired under this Compact from any existing or future federal storage
facilities off the Reservation.

8. To address or prejudge whether, in any interstate apportionment, the Tribe’s water right shall

be counted as part of the waters apportioned to the State; or
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9. To prohibit the Tribe, or the United States on behaif of the Tribe, from objecting in any general
stream adjudication in Montana Water Court to any claims to water rights not protected by & drainage
stipulation set forth in Appendix 2 of this Compact; provided that, the United States. on behalf of any other
Indian tribe, or in its own right, may raise valid ohjections to any claims listed in Appendix 2 and Appendix
3 of this Compact.

10. To constitute a waiver of sovereign immunity by the Tribe, State, or United States, excel:: as
is expressly set forth in this Compact,

11. Unless otherwise provided by Congress, to prevent the United States, as trustee for the Tribe,
or the Tribe itself, from filing an action in any court of competent jurisdiction, to prevent any party from
interfering with the Tribe in the enjoyment of any water right in this Compact

C. Rights Reserved.

The parties expressly reserve all rights not granted, recognized or relinquished in this Compact.

D. Obligations of United States Contingent.

Notwithstanding any other language in this Compact, except as authorized under other provisions
of federal law, the obligations of the United States under this Compact shall be contingent on authorization
by Congress.

E. Expenditures of Money Contingent.

The expenditure ar advance of any money or the performance of any work by the United States or
the Tribe pursuant to this Compact which may require appropriation of maney by Congress or allotment
of funds shall be contingent on such appropriation or allotment being made.

ARTICLE VI - CONTRIBUTIONS TO SETTLEMENT

The Tribe and the State of Montana agree to support federal legisiation ratifying this Compact that

will accomplish the following:

A. Off-Reservation Water Sources.

1. Lake Elwell Water Supply. The State and the Tribe agree to support federa! legislation that will

provide an allocation of 10,000 acre-feet per year from storage water in Lake Elwell, as described in Section
C.6. of Article Ili. The priority date of this water right shall be that established for the source of supply.
This water right will be held in trust and will be part of the Tribal Water Right.

2. Right to Participate in Future Projects to Import Water to_the Milk River. The Tribe shali have

the right to participate in any project to augment the water supply in the Milk River system by transferring
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water from another drainage, and to have any such augmentation project deliver any entittement of the
Tribe to water to a point on the Reservation designated by the Tribe.

B. Provision Of A Municipal, Rural, And Industrial Water Supply System, And A Tribal Economic

Development Fund.

The State and Tribe agree to support federal legislation that will authorize and fund a municipal,
rural and industrial water system adequate to meet the future MR&| water needs of the Tribe, according

to the needs and population projections as set forth in the Municipal, Rural and Industrial (MR&|) Water

Supply System Needs Assessment prepared for the Bureau of Reclamation, U.S, Department of the Interior

(January, 1996), through either a regional system or a system serving the Reservation only. The State and
Tribe further agree to support federal legisiation that wil! establish an economic development fund as agreed
to by the Tribe and the Department of the Interior, or by the Tribe and the Montana Congressional
Delegation. Support by the Department of interiar for the proposed MR&I system will depend on a
demaonstration of feasibility and appropriate allocation of costs.

C. Implementation Contingencies and Cost Share of Adminjstration and Mitigation.

Implementation of this Compact shall be contingent upen the appropriation of necessary funds by
the Congress and by the Montana Legislature. The performance of any obligation by any party under this
Compact shall be contingent upon appropriation of funds therefor. No liability shall accrue to any party in
case necessary funds are not appropriated. The State and the Tribe agree to recommend the following cost
share for administration and mitigation necessary to impiement the Compact to the Montana State
Legislature and the Congress for appropriation on a schedule consistent with implementation as
contemplated in this Compact.

1. The State and the Tribe agree to support federal legisiation to appropriate $3,070,000 for the
administration of the Tribal Water Right by the Tribal Water Resources Department as set forth in Articles
i1l and IV of the Compact, including but not limited to: stream flow gages; diversion/bypass structures on
Big Sandy Creek; aerial survey of impoundments on the Reservation; and development of a Tribal Water
Code.

2. The State and the Tribe agree to support state legisiation to appropriate $150,000 for the
following purposes as set forth in Articles (I} and IV of the Compact: water quality discharge monitoring
wells and monitoring program; diversion structure on Big Sandy Creek; conveyance structure on Box Elder

Creek; and purchase of contract water from Lower Beaver Creek Reservoir.
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3. The state agrees to provide services, subject to the availability of funds, valued at $400,000
for administration required by the Compact and for water quality sampling required by this Compact.
ARTICLE VIt - FINALITY, SETTLEMENT OF CLAIMS,
AND EFFECTIVENESS OF COMPACT

A. Ratification and Effectiveness of Compact .

1. This Compact shall become effective on the date it is ratified by the Tribe, by the State, =i . Ly
the Congress of the United States, whichever date is latest; provided that, notwithstanding the provisions
of Section 85-2-702(2), MCA, those aspects of the Compact specifically designated in Section A.2. of
Articte Vi, shall become effective as stated therein. Upon ratification of this Compact by the Tribe and by
the State, whichever is later, the terms of this Compact may not be altered, voided, or modified in any
respect without the consent of both the Tribe and the State. Once ratified by Congress, the Tribe, and the
State, the Compact may not be modified without the consent of the Tribe, the State, and the United States.

2. As between the State and the Tribe, the moratorium on state permits in the Big Sandy Creek
Basin set forth in Section A.7. of Article |V, shall become etfective upon the date the Compact is ratified
by the Montana Legislature and by the Chippewa Cree Business Committee, whichever date is later. The
reservoir operational plan for Bonneau Reservoir set forth in Section B.1 of Article IV shall not become
effective until the Reservoir is enlarged.

3. Notwithstanding any other provision in this Compact, the Tribe reserves the right to withdraw
as a paity to this Compact -

a. if Congress has not ratified this Compact within four (4) years from the date the Compact is
ratified by the Tribe and by the State, whichever date is later, or

b. if the municipal, rural, and industrial water supply system which the feasibility study identifies
as the preferred alternative to serve the Rocky Boy’s Reservation, or an equivalent system as determined
by the Tribe, is not authorized within four {4] years of the date the Compact is ratified by the Tribe and by
the State, whichever date is later, or

c. if appropriations are not authorized by Congress, including appropriations for planning, design,
and other pre-construction work on the municipal, rural, and industrial water supply system authorized by
Congress 1o serve the Rocky Boy’s Reservation, within five (5) years of the date the Compact is ratified
by the Tribe and by the State, whichever date is later, or

d. if appropriations are not made in the manner contemplated by the federal legislation authorizing

\\Legislative
 Services - 46 -
- Pjvision



hbth Legislature LCC959.01

—_

O W W o~ Mg s W N

L4 T N T N T N . T N L I L O T . T O e S N g S T Y Sy
o W O ~N O sk WO =0 @M N W NN =

the Tribal municipal, rural, and industrial water supply system, or

e. if construction of the Tribal municipal, rural, and industrial water supply system authorized by
Congress to serve the Rocky Boy’'s Reservation, has not commenced within seven {7) years from the date
the Compact is ratified by the Tribe and by the State, whichever date is later, or

f. if construction of the Tribal municipal, rural, and industrial water supply system authorized by
Congress to serve the Rocky Boy's Reservation, has not been completed within fourteen {14) years from
the date the Compact is ratified by the Tribe and by the State, whichever date is later.

The Tribe may exercise its right to withdraw by sending to the Governor of the State of Montana
and 1o the Secretary of the Interior by certified mail a resolution of the Chippewa Cree Business Committee
stating the Tribe’s intent to withdraw and specifying a withdrawal date not sooner than 30 days from the
date of the resolution. On the date designated in the resolution for Tribal withdrawal, this Compact shall
become nuil and void without further action by any party, and the parties agree to resume negotiation in
good faith for quantification of the water rights of the Chippewa Cree Tribe and entry of a decree in a court
of competent jurisdiction. If the Tribe fails to take action to withdraw within five (b) years following the
fourteen (14) year deadline for completion of the water system, all provisions of the Compact shall remain
in effect.

4. Notwithstanding any other provision in this Compact, the Department of the Interior reserves
the right to refuse support for federal legislation ratifying this Compact.

B. Incorporation Into Decrees and Disposition of Federal Suits.

1. The Tribe and the State agree to defend the provisions and purposes of this Compact inciuding
the quantification set forth in Ill, from all challenges and attacks in all proceedings pursuant to this Section
B of Article VII.

2. Within 180 days of the date this Compact is ratified by the Chippewa Cree Business Committee,
the State of Montana, and Congress, whichever is iatest, the Tribe, the State, or the United States shall
file, in the general stream adjudication filed by the State of Montana pursuant to the provisions of
85-2-702(3), MCA, a mation for entry of the proposed decree set forth in Appendix 1 as the decree of the
water rights held by the United States in trust for the Chippewa Cree Tribe of the Rocky Boy's Reservation.
If the court does not approve the proposed decree submitted with the motion within three years following
the filing of the motion, the Compact shall be voidable by agreement of the parties. If the court approves

the proposed decree within three years, but the decree is subseguently set aside by the court or on appeal,
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the Compact shall be voidable by agreement of the parties. The parties understand and agree that the
submission of this Compact to a state court or courts, as provided for in this Compact, is solely 1o comply
with the provisions of 85-2-702(3), MCA, and does not expand the jurisdiction of the state court or expand
in any manner the waiver of sovereign immunity of the United States in the McCarran Amendment, 43
U.S.C. 8666 or other provision of federal law.

3. Consistent with section 3-7-224, MCA, setting forth the jurisdiction of the chiet water jucye,
for the purposes of section 85-2-702(3), MCA, the review by the Montana Water Court shall be iimited to
Article lll, Section A.8. of Article IV, and Appendix 1, and may extend to other sections of the Compact
only to the extent that they relate to the determination of existing water rights. The final decree shall
consist of Article ill and Section A.B. of Article IV as displayed in Appendix 1 and such other information
as may be required by 85-2-234, MCA. Nevertheless, pursuant to section 85-2-702(3), MCA, the terms
ot the entire Compact must be included in the preliminary decree without alteration for the purpose of
notice.

4. Upon the issuance of a final decree by the Montana Water Court, or its suctessor, and the
completion of any direct appeals therefrom, or upen the expiration of the time for filing any such appeai,
the United States, the Tribe, and the State shall execute and file joint motions pursuant to Rule 41(a), Fed.
R. Civ. P., to dismiss the Tribe's claims, and any claims made by the United States as trustee for the Tribe,

in United States v. Aageson, No. CIV-79-21-GF (D. Mont. 1979} (hereinafter referred to as "Aagescn”) and

such claims may only be refiled if the Tribe exercises its option to withdraw as a party to the Compact
pursuant to Section A.3. of Article VIl. This Compact shall be filed as a consent decree in Aaggson only
if, prior to the dismissal of Aageson as provided in this Article, it is finally determined in a judgment binding
upon the State of Montana that the state courts lack jurisdiction over, or that the state éourt proceedings
are inadequate to adjudicate, some or all of the water rights asserted in Aageson.

C. Tribal Settlement of Water Claims.

The parties intend that the water rights and other rights confirmed to the Tribe in this Compact are
in full satisfaction of the Tribe's water rights claims, inciuding federal reserved water rights claims based

on Winters v. United States, 207 U.S, 564 {1908). In consideration of the rights confirmed to the Tribe

in this Cempact, including rights to the future development of water pursuant to Section C. of Article Ill,
and of performance by the State of Montana and the United States of all actions required by this Compact,

including entry of a final order issuing the decree of the reserved water rights of the Tribe held in trust by
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the United States as quantified in the Compact and displayed in Appendix 1, the Tribe and the United
States as trustee for the Tribe hereby relinquish any and all claims to water rights of the Chippewa Cree
Tribe within the State of Montana existing on the date this Compact is ratified by the State and the Tribe,
whichever date is later.

D. Binding Effect.

Upon the effectiveness of any provision of this Compact, the terms of that provision will be binding:

1. Upon the State and any person or entity of any nature whatsoever using, claiming or in any
manner asserting any right under the authority of the State to the use of water in the State of Montana;
provided that, the validity of consent, ratification, or authorization by the State is to be determined by
Montana law;

2. Upon the Tribe and any person or entity of any nature whatsoever using, claiming or in any
manner asserting any right to the use of the Tribe's water right, or any right arising under any doctrine of
reserved or aboriginal water rights for the Tribe, or any right arising under tribal law; provided that, the
validity of consent, ratification or authorization by the Tribe is to be determined by tribal law; and

3. Upon the United States and any person or entity of any nature whatsoever using, claiming or
in any manner asserting any right under the authority of the United States to the use of water in the State
of Montana; provided that, the validity of consent, ratification or authorization by the United States is to

be determined by federal law; and further provided that, nothing contained in this Compact affects any

claim of any Indian tribe other than the Chippewa Cree Tribe, or of persans claiming water through any
such other Indian tribe, or the right of any Indian tribe other than the Chippewa Cree Tribe, or persons
claiming water through any such other Indian tribe, to pursue a c¢laim to any water from any source based
on any theory of right or entitlement.
ARTICLE VIl - LEGISLATION

The State and Tribe agree to seek enactment of any legislation necessary to effectuate the
provisions and purposes of this Compact, and to defend the provisions and purposes of this Compact from
all challenges and attacks; provided that, no provision of the Compact shall be modified as to substance
except as may be provided herein.

IN WITNESS WHEREOQOF the representatives of the State of Montana, the Chippewa Cree Tribe of

the Rocky Boy's Reservation, and the United States have signed this Compact on the day of
, 19
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1 NEW SECTION. Section 2. Provision exception. Notwithstanding the provisions of 7-6-204, Hill
2 County may apply the interest accrued on the $50,000 water purchase contract with the state of Montana
3 toward operation, maintenance, and future repairs to the Lower Beaver Creek reservoir,
4
5 NEW SECTION. Section 3. Codification instruction. [Section 1] is intended to be codified as an
6 integral part of Title 85, chapter 20, and the provisions of Title 85, chapter 20, apply to [section 11.
7 -END-
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APPROVED BY ZOM ON
NATURAL RESOQURCES

1 SENATE BILL NC. 337
INTRODUCED BY GROSFIELD, STORY, SWYSGOOD, SWANSON, HALLIGAN, JERGESON, JENKINS,
MCCANN, HAGENER, DEBRUYCKER, PECK

A BILL FOR AN ACT ENTITLED: "AN ACT RATIFYING A RESERVED WATER RIGHTS COMPACT AMONG
THE STATE OF MONTANA, THE CHIPPEWA CREE TRIBE OF THE ROCKY BOY'S INDIAN RESERVATION,
AND THE UNITED STATES OF AMERICA."

8
9  BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
0

11 NEW SECTION. Section 1. Chippewa Cree Tribe-Montana compact ratified. The compact entered
12 into by the State of Montana and the Chippewa Cree Tribe of the Rocky Boy’s Indian Reservation and filed
13 with the Secretary of State of the State of Montana under the provisions of 85-2-702 on [date of filing] is

14 ratified. The compact is as follows:

15 WATER RIGHTS COMPACT

16 STATE OF MONTANA

17 CHIPPEWA CREE TRIBE OF THE ROCKY BOY'S RESERVATION

18 UNITED STATES OF AMERICA

19 This Compact is entered into by and among the State of Montana, the Chippewa Cree Tribe of the

20  Rocky Boy’s Reservation, and the United States of America far the purpose of settling any and all existing
21 water rights claims of the Chippewa Cree Tribe in the State of Montana.

22 ARTICLE | - RECITALS

23 WHEREAS, in 1979, the United States, on behalf of the Chippewa Cree Tribe of the Rocky Boy’s

24 Reservation, brought suit in the United States District Court for the District of Montana to obtain a final

25 determination of the Tribe’s water rights claims, see, United States v. Aageson, No. CIV-79-21-GF (filed
26  April 5, 1979); and

27 WHEREAS, Congress consented to state court jurisdiction cver the guantification of claims to water
28  rights held by the United States of America in trust for the Tribe; see, "the McCarran Amendment”, 43

29 U.S.C. 8666 (1952); Colorado River Water Conservation Dist. v. United States, 424 U.S. 800 (19786);

30 Arizona v. San Carlos Apache Tribe, 463 U.S5. 545 (1983); and
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WHEREAS, the State of Montana initiated a general stream adjudication pursuant to the provisions
of Chapter 697, Laws of Montana 1973, which includes Chippewa Cree tribal water rights; and

WHEREAS, the United States has filed claims on behalf of the Chippewa Cree Tribe in the general
stream adjudication initiated by the State of Montana; and

WHEREAS, the Montana Reserved Water Rights Compact Commission, under 85-2-702(1}, MCA,
is authorized to negotiate settlement of water rights claims filed by Indian tribes or on their behalf by the
United States claiming reserved waters within the State of Montana; and

WHEREAS, the federal district court litigatian was stayed in 1983 pending the outcome of Montana
State court water adjudication proceedings, see, 721 F.2d 1189; and

WHEREAS, the adjudication of Chippewa Cree tribal water rights in the state court proceedings has
been suspended while negotiations are proceeding to conclude a compact resolving all water rights claims
of the Chippewa Cree Tribe within the State of Montana; and

WHEREAS, the Chippewa Cree Business Committee, or its duly designated representatives, have
authority to negotiate this Compact pursuant to 81(a), of Article VI of the Tribal Constitution; and

WHEREAS, the United States Attorney General, or a duly designated official of the United States
Department of Justice, has authority to execute this Compact on behalf of the United States pursuant to
the authority to settle litigation contained in 28 U.S.C. Sections 516-17 {1993); and

WHEREAS, the Secretary of the Interior, ¢or a duly designated official of the United States
Department of the Interior, has authority to execute this Compact on behalf of the United States
Department of the interior pursuant to 43 U.S.C. Section 1457 (1986), inter alia; and

WHEREAS, the Chippewa Cree Tribe, the State of Montana, and the United States agree that the
Tribal Water Right described in this Compact shall be in satisfaction of the Tribe’s water rights claims within
the State of Montana; and

WHEREAS, it is in the best interest of all parties that the water rights claims of the Chippewa Cree
Tribe be settied through agreement between and among the Tribe, the State of Montana, and the United
States;

NOW THEREFORE, the parties agree to enter into this Compact for the purpose of settling the water
rights ctaims of the Chippewa Cree Tribe within the State of Montana.

ARTICLE I - DEFINITIONS
The following definitions shall apply for purposes of this Compact:
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1. "Acre-foot” or "AF" means the amount of water necessary to cover one acre to a depth of one
foot and is equivalent to 43560 cubic feet. |

2. "Adverse effect” means an interference with the reasonable exercise of a water right,

3. "Acre feet per year” or "AFY" means the quantity of water to which the Tribe has a right each
year measured in acre feet over a period of a year.

4. "Ancestral Missouri River Channel Aquifer” means that material deposited by the Missouri River
prior to Pleistocene glaciation, and glacial deposits underlying post-glacial alluvial deposits in the River valley
that are sufficiently permeable to conduct groundwater and to yield water to wells. This aquifer is located
in the valley of Big Sandy Creek at a depth of 150 feet or more beneath the surface of the ground as shown
in Appendix 11 and described in USGS Water Supply Paper 1460-B, Swenson, Frank, "Geology and
Ground-Water Resources of the Lower Marias Irrigation Project Montana,” {1957).

5. "Beaver Creek Drainage” means Beaver Creek and its tributaries from its headwaters to the
confluence with the Milk River, as shown in Appendices 5 and 6.

6. "Big Sandy Creek Basin" means the mainstem of Big Sandy Creek and its tributaries (exclusive
of Sage Creek and Lonesome Lake) in Water Court Basin 40H from the headwaters to the confluence with
the Milk River, as shown in Appendices 5 and 6.

7. "Board" means the Chippewa Cree - Montana Compact Board established by Section D. of
Article IV of this Compact.

8. "Beonneau Reservoir' means the water impoundment as shown in Appendix 6, including the
existing storage capacity and the proposed expanded storage capacity, and for which a water right is
described in Article Il of this Compact.

9. "Box Elder Creek Drainage” means the sub-basin of Big Sandy Creek Basin containing the reach
of Box Elder Creek from its headwaters to its confluence with Big Sandy Creek, as shown in Appendix 6.

10. "Brown's Reservoir" means the proposed water impoundment as shown in Appendix 6,
including the existing storage capacity and the proposed expanded storage capacity, and for which a water
right is described in Article Il of this Compact.

11. "Bypass” means the designated streamflow arcund or through a diversion.

12. "Camp Creek Drainage" means the sub-basin of Big Sandy Creek Basin containing the reach
of Camp Creek from its headwaters to its confluence with Duck Creek, as shown in Appendix 6.

44 13. "Change in use"” means a change in the point of diversion, the place of use, the purpecse
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of use, or the place or means of storage.

14. "Consumptive use" means use of water other than a "non-consumptive use" as defined in this
Article.

15. "Continuously store" or "continuous storage” means the right to fill and then continually refill
the active storage capacity of an impoundment from the natural flow of the source on which the
impoundment is located.

16. "DNRC" means the Montana Department of Natural Resources and Conservation, or any
SUCCEeSSOr agency.

17. "Drainage Stipulation” means an agreement entered into between and among the Tribe, the
United States acting in its capacity as trustee for the Tribe, and one or more signatory non-tribal water
users for entry as a stibulation in Montana Water Court. Drainage stipulations are set forth in Appendix
2.

18. "Drainage of Origin” means the drainage in which the water initially arises. See Appendix 6
showing drainage area boundaries.

19. "Duck Creek Drainage” means the sub-basin of Big Sandy Creek Basin containing the reach of
Duck Creek from its headwaters to its confluence with Big Sandy Creek, as shown in Appendix 6.

20. "East Fork Reservoir" means the proposed water impoundment as shown in Appendix B,
including the existing storage capacity and the proposed expanded storage capacity, and for which a water
right is described in Article 1l of this Compact.

21. "Evaporative Loss” means reduction in the quantity of water due to the process of evaporation
and shall be three {3) acre feet per surface acre rounded off as set forth in Article Ill.

22. "Fish and Wildlife Enhancement” means the use of water to improve existing habitat for fish
and wildiife use, protection, conservation or management through physical or operational madifications of
impoundments, within the areas designated in Appendix 4.

23. "Gorman Creek Drainage” means the sub-basin of Big Sandy Creek Basin containing the reach
of Gorman Creek from its headwaters to its confluence with Big Sandy Creek, as shown in Appendix 6.

24. "Gravel Coulee Drainage"” means the sub-basin of Big Sandy Creek Basin containing the reach
of Gravel Coulee from its headwaters to its confluence with Big Sandy Creek, as shown in Appendix 6.

25, "Groundwater” means any water that is beneath the ground surface.

26. "Hydrologically Connected” means the interconnection of groundwater and surface water such
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that they constitute one water supply and use of either results in an impact to both,

27. "Lake Elwell" means the water impounded on the Marias River by Tiber Dam.

28. "Lonesome Lake Coulee™ means the mainstem of Lonesome Lake Coulee and its tributaries in
Water Court Basin 40H from its headwaters to its confluence with Big Sandy Creek, as shown in
Appendices 5 & 6.

29. "Lower Big Sandy Creek Drainage" means the sub-basin of Big Sandy Creek Basin containing
the reach of Big Sandy Creek below its confluence with Box Elder Creek as shown in Appendix 6,

30. "Minimum Pool" means the guantity of water in an impoundment, as measured in acre-feet, or
by the water surface elevation in feet above sea levet, that is not available far refease for designated water
uses.

31. "MR&I Water" means water for use for municipal, rural, industrial, domestic, and incidental
drought relief purposes on the Reservation.

32. "Municipal/Domestic Uses" means water for domestic, public, commercial and industrial uses.

33. "Net Depiation” means the difference between the quantity of water diverted from a source and
the quantity of water returned to the same source at or near the point of diversion.

34. "New reserved water rights” means any reserved water rights created with acquisition of land
by the Tribe or the United States to be held in trust by the United States for the Tribe, after the date of
ratification of this Compact by the State and the Tribe, whichever is later.

35. "Non-consumptive use” means a use of water that does not cause a reduction in the source
of supply and in which substantially all of the water returns without delay to the source of supply, causing
little or no disruption in stream or groundwater conditions.

36. "Non-Irrigation Water Uses"” means the use of water far purposes other than the production of
agricuitural commodities, such as, but not limited to domestic, livestock, fish and wildlife, and recreational
uses, including development of golf courses.

37. "Parties” means the Tribe, the State of Montana, and the United States.

38. "Person" means an individua! or any other entity, public or private, including the State, the Tribe
and the government of the United States and all officers, agents, and departments thereof.

39. "Ratification date" means the date on which the Compact is finally approved by the Business
Committee of the Chippewa Cree Tribe, by the Montana Legislature, and by the Congress of the United

States, whichever date is latest,
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40. "Recognized under state law” when referring to a water right means a water right arising under
state law, but does not include water rights arising under federal law.

41. "Release" means {verb) to discharge water from storage, or {noun) the discharge of water from
storage.

42. "Reservation” means the Rocky Bay’s Reservation and includes all lands and interests in lands
which are held in trust by the United States for the Chippewa Cree Tribe, including future additions to the
Reservation.

43. "Sage Creek" means the main stem of Sage Creek and its tributaries in Water Court Basin 40G
from the headwaters to the confluence with Big Sandy Creek, as shown in Appendices 5 and 6.

44, "Secretary" means the Secretary of the United States Department of the Interior, or his or her
duly authorized representative.

45. "Shallow Alluvium Aquifer” means the material deposited by flowing water generally during,
or after Pleistocene glaciation that is sufficiently permeable to conduct groundwater and to yield water to
wells and springs.

46. "State” means the state of Montana and all officers, agents, departments, and poiitical
subdivisions thereof.

47. "Stockwatering" means the storage and use of water for the purpose of providing water to
domesticated animals and wildlife.

48. "Stoneman Farms™ means the tribal agricultural projects shown in Appendix 6.

49. "Stoneman Reservoir” means the water impoundment, as shown in Appendix 6, including the
existing storage capacity and the proposed expanded storage capacity, and for which a water right is
described in Article Il of this Compact.

50. "Subordinate” means to rank the priority in which a water right is futfilled behind other specified
water rights without regard to relative priority dates.

51. "Supplemental Irrigation Water” means water used for irrigation, as a secondary supply, once
it becomes apparent that the primary supply will be unable to meet the full annual demand.

52. "Surface Acres” means the horizontal area in acres associated with the water surface in an
impoundment when filled to the maximum capacity. l

53. "Transfer” means (verb) to authorize a person to use all or any part of the Tribal Water Right
through a service contract, lease, or other similar agreement of limited duration: {(noun) a service contract,
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lease, or other similar agreement of [imited duration authorizing the use of all or any part of the Tribal Water
Right.

54. "Tribal Water Resources Department” or "TWRD" means the Chippewa Cree Tribal Water
Resources Departrnent, or any successor agency.

Bb. "Tribal Water Right” means the right of the Chippewa Cree Tribe of the Rocky Boy's
Reservation to divert, use, or store water as described by Article il of this Compact.

56. "Tribe" means the Chippewa Cree Tribe of the Rocky Boy's Reservation and all officers, agents
and departments thereof.

57. "United States” means the federal government and all officers, agencies, departments, and
political subdivisions thereof.

58. "Upper Big Sandy Creek Drainage” means the sub-basin of Big Sandy Creek Basin containing
the reach of Big Sandy Creek from its headwaters to its confluence with Box Elder Creek, as shown in
Appendix 8.

59, "Volcanic Bedrock Aquifer” means those Tertiary igneous rock units that are sufficiently
permeable to conduct groundwater and to yield water to wells and springs as shown in USGS
Miscellaneous Geologic Investigations Map 1-234, "Preliminary General Geologic Map of the Laredo
Quadrangie, Bearpaw Mountains, Montana,” and Map [-235, "Preliminary Geologic Map of the Centenmal
Mountain Quadrangle, Bearpaw Mountains, Montana,” and shown as surface outcrop in Appendix 11,

ARTICLE Il - TRIBAL WATER RIGHT

A. Basin 40H: Big Sandy Creek Basin.

1. Gravel Coulee/Lower Big Sandy Creek Drainages - 1690 AFY diversion - 1000 AF continuous

storage.

a. Quantification - Source - Volume.

{1) Storage. The Tribe shall have the right to continuously store or permit the continuous storage
of up to a capacity of 1000 AF of water in Stoneman Dam and Reservoir from the natural flow of Gravel
Coulee. Subject to the 1000 AF limit on storage capacity, the Tribe shall have the additional right to divert
up to 1480 AFY from the direct flow of Lower Big Sandy Creek and up to 445 AFY from groundwater for
storage in Stoneman Dam and Reservoir as set forth in Section A.1.a.(2) of Article lll. The quantity
impounded by continucus storage shall not decrease the 1480 AFY which the Tribe may divert for irrigatier
THE and-nen-irrigation purposes as-setforth ALLOWED in Sectiens SECTION A.1.e. HHand{2} of Article
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Ili. In addition to the storage right set forth in this section, the Tribe shall have the right to store water for
stockwatering and fish and wildlife purposes, as set forth in Sections A. .e.(S) and (4) of Article ill.

(2} Diversion. The Tribe shall have the right to divert or use ar permit the diversion or use of 1690
AFY of water from the following sources where they occur on the Reservation in any combination up te
the limits on each source and the total limit of 1680 AFY:

{(a) Direct Flow. The Tribe shall have the right to divert or use or permit the diversion or use of up
10 1690 AFY from the direct flow of Gravel Coulee and Lower Big Sandy Creek and its tributaries. 1480
AFY of the water from direct flow may be diverted to storage prior to application to any purposes allowed
in Section A.1.e. of Article ¥ [l without reducing the amount that can be applied to such purposes until
such water is re-diverted from storage and applied to such purposes.

{b} Storage. Of the 1690 AFY, the Tribe shall have the right to divert 1480 AFY from storage in
Stoneman Reservoir for irrigation and non-irrigation purposes as more specifically provided in Sections
A.1.e.(1) and (2) of Article lil; provided that, the right to divert 1480 AFY from Lower Big Sandy Creek to
storage is not reduced by the amount of water diverted for irrigation or non-irrigation purposes from water
derived from storage.

(¢) Groundwater. Of the 1690 AFY, the Tribe shall have the right to withdraw and use or permit
the withdrawal and use of up to 445 AFY of groundwater in the Gravel Coulee and Lower Big Sandy Creek

drainages in compliance with Seetien SECTIONS A.6.a. and b. of Article IV. Fhe+rightto-divert- 445 ARY

purpeses—frerr—water—derived-from-sterage- Groundwater may be diverted to storage prior to application

te any purposes allowed in Section A.1.e. of Article Il without reducing the amount that can be applied

to such purposes until such water is re-diverted from storage and applied to such purposes.

(i} Of the 445 AFY, 100 AFY may be appropriated from the shallow alluvium atong Gravel Coulee
and Lower Big Sandy Creek.

(i) Of the 445 AFY, 345 AFY may be appropriated from the Ancestral Missouri River Channel
Aquifer in the Gravel Coulee and Lower Big Sandy Creek drainages. Groundwater from the Ancestral
Missouri River Channel Aquifer is a primary source for non-irrigation uses; provided that, the non-irrigation
uses do not result in discharge of untreated water to land or surface water. Groundwater from the
Ancestral Missouri River Channel Aquifer is a supplemental source for irrigation uses.

b. Priority Date. The water rights to surface flow, groundwater, and storage as set forth in Section

'LLe isiative
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A.1. of Article [ll, for the Gravel Coulee and Lower Big Sandy drainages shall have a priority date of
September 7, 19186, subject to the subordination agreements set forth in Section A.8. of Article IV, and
the drainage stipulations set forth in Appendix 2.

c. Period of Use. The period of use of this water right shall be from January 1 through December
31 of each year.

d. Points and means of diversicn. Subject to the terms and conditions set forth in Article IV, the

Tribe may divert or permit the diversion of this water right from any place and by any means on Lower Big
Sandy Creek and Gravel Coulee drainages on the Reservation.

e. Purposes. The Tribe's right to 1690 AFY from the Gravel Coulee and Lower Big Sandy drainages
may be used for the following purposes; provided that, subject to the limitations set forth in Article IV, the
Tribe may make a change in use or transfer of the water identified far irrigation and non-irrigation purposes.

{1) lrrigation.

(a) Volume. 1380 AFY of water in Gravel Coulee and Lower Big Sandy Creek drainages may be

used for irrigation.

(b} Source. The 1380 AFY for irrigation may come from a combination of direct flow, storage and
groundwater in the Gravel Coulee and Lower Big Sandy drainages.

{c} Place of use. The 1380 AFY may be used to irrigate 540 acres at Stoneman Farms on the
Reservation.

{2} Non-irrigation.

(@) Volume. 100 AFY of water in Gravel Coulee and Lower Big Sandy Creek drainages may be used
for non-irrigation purposes.

(b) Source. The 100 AFY for non-irrigation purposes may come from a combination of direct flow,

storage, and groundwater in the Gravel Coulee and Lower Big Sandy drainages.

(c) Point of diversion. The 100 AFY for non-irrigation purposes may be diverted on the Reservation

within the Lower Big Sandy and Gravel Coulee drainages.

{3) Stockwatering - Evaporative Loss. Use of the Tribal Water Right for stockwatering in Gravel

Coulee and Lower Big Sandy Creek drainages is a consumptive use. The Tribe may not make a change in
use or transfer of the water right for stockwatering; provided that, the Tribe may repair or relocate an

impoundment for stockwatering within the drainage of origin; and provided further that, the new point of

diversion or place of use does not change to a place from upstream of to downstream of, or from
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downstream of to upstream of the location of the point of diversion of a water right recognized under state
law with a priority date before the date the Compact is ratified by the State and the Tribe, whichever date
is later.

(a} Volume. 160 AFY of water in Gravel Coulee and Lower Big Sandy Creek drainages may be used
for stockwatering as a consumptive use measured by evaporative loss; provided that, the total surface
acreage of impoundments shall not exceed 40 surface acres of impoundments on Lower Big Sandy drainage
and 13 surface acres of impoundments on Gravel Coulee drainage. The Tribe shall have the right to
continuously store water in these impoundments.

{b) Source.

i. Of the 160 AFY, 120 AFY for stockwatering may come fram the direct flow of Lower Big Sandy
Creek.

i, Of the 160 AFY, 40 AFY for stockwatering may come from the direct flow of Gravel Coulee.

iii, Water for stockwatering may not be diverted from a perennial stream for off-stream starage other
than for a lined storage facility with a capacity of less than 0.5 AF.

(c) Place of use. The Tribal Water Right for stockwatering in the Gravel Coulee and Lower Big
Sandy Creek drainages may be used in the drainage of origin, on the Reservation. The current stockwater
impoundments are shown in Appendix 7.

(4) Fish and Wildlife Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and

wildlife enhancement in Gravel Coulee and Lower Big Sandy Creek drainages is a consumptive use. The
Tribe may not make a change in use ar transfer of the Tribal Water Right for fish and wildlife enhancement;
provided that, the Tribe may repair or relocate an impoundment for fish and wildlife enhancement within

the drainage of origin; and provided further that, the new paint of diversion or place of use does not change

to a place from upstream of to downstream of, or from downstream of to upstream of the location of the
point of diversion of a water right recognized under state law with a priority date before the date the
Compact is ratified by the State and the Tribe, whichever date is later.

{a) Volume. 50 AFY of water may be used for fish and wildlife enhancement as a caonsumptive use
measured by evaporative loss; provided that, the total surface acreage of impoundments shall not exceed
16 surface acres of impoundments in the Gravel Coulee and Lower Big Sandy Creek drainages. The Tribe
shall have the right to continuously store water in these impoundments.

{b) Source. The 50 AFY for fish and wildlife enhancement may come from the direct flow of Gravel
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Coulee and Big Sandy Creek.

{c) Place of use. The Tribal Water Right for fish and wildlife enhancement may be used in the areas
shown in Appendix 4 in the Gravel Coulee and Big Sandy Creek drainages, in the respective drainages of
origin.

2. Box Elder Creek Drainage - 6940 AFY diversion - 4800 AF continuous storage.

a. Quantification - Sourge - Volume.

{1) Storage. The Tribe shall have the right to continuously store, or permit the continuous storage
in Banneau Reservoir, Brown’s Reservoir, and in any new impoundments, of up to a capacity of 4800 AF
from the natural flow of Box Elder Creek, or any natural flow from the source on which the impoundment
is located. Subject to the 4800 AF limit on storage capacity, the Tribe shall have the additional right to
divert up to 6310 AFY from the direct flow of Box Elder Creek for storage in Brown's Reservoir and in any
new impoundments not focated on Box Elder Creek and to divert 1950 AFY from groundwater for seto‘rage
in any new or existing impoundment wherever located, as set forth in Section A.2.a.{2) of Article lil. The
quantity impounded by continuous storage shall not decrease the 6310 AFY, which the Tribe—under MAY
DIVERT FOR THE PURPQOSES ALLOWED IN Section A.2.e.{H-ard+2} of Article lll-hasarghttedivertior
wrgatien-and-ren-rgation-purpeses. In addition to the storage right set forth in this section, the Tribe shall

have the right to store water for stockwatering and fish and wildiife enhancement purposes as set forth in

Sections A.2.e.(4) and (5) of Article |ll.

(2) Diversion. The Tribe shail have the right to use or permit the use of 6940 AFY of water from
the following sources where they occur on the Reservation in any combination up to the limits on each
source and the total limit of 6940 AFY:

{a) Direct Flow. Of the 6940 AFY, the Tribe shall have the right to divert or use or permit the
diversion or use of up to 6590 AFY from Box Elder Creek and its tributaries. 8310 AFY of the water from
direct flow may be diverted to storage prior to application to any purposes allowed in Section A.2.e. of
Article Il without reducing the amount that can be applied to such purposes until such water is re-diverted
from storage and applied te such purposes.

(b} Storage. Of the 6940 AFY, the Tribe shall have the right to divert a total of 6310 AFY from
storage in one or more of the following reservoirs: Bonneau Reservoir, Brown’s Reservoir-, and any new
impoundments for irrigation and non-irrigation purposes. The right to divert 6310 AFY from Box Elder
Creek to storage is not reduced by the amount of water diverted for irrigation or non-irrigation purposes
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from water derived from storage.
{c} Groundwater. Of the 6940 AFY, the Tribe shall have the right to withdraw and use or to permit
the withdrawal and use of up to 1850 AFY of groundwater in the Box Elder Creek drainage in compliance

with Sectiern SECTIONS A-6- A.6.A. AND B. of Article IV. Groundwater may be diverted to storage prior

to application to any purposes allowed in Section A.2.e. of Article Il without reducing the amount that can
be applied to such purposes until such water is re-diverted from storage and applied to such purposes.

(i) Of the 1950 AFY, 180 AFY may be appropriated from the shallow alluvium in the Box Elder
Creek drainage.

(i) Of the 1950 AFY, 230 AFY may be appropriated from the volcanic bedrock in the Box Elder
Creek drainage.

(iii) Of the 1950 AFY, 1570 AFY may be appropriated from the Ancestral Missouri River Channel
Aquifer; provided that, should water be imported to the Reservation, the entire 1950 AFY may be
appropriated from the Ancestral Missaouri River Channel Aquifer. Water from the Ancestral Missouri River
Channel Aguifer is a primary source for non-irrigation uses; provided that, the non-irrigation uses do not
result in discharge of untreated water to land or surface water. Groundwater from the Ancestral Missouri
River Channel Aquifer is a supplemental source for irrigation uses.

b. Priprity Date. The water rights to surface flow, groundwater, and storage, as set forth in Section
A.2. of Article Ill, for the Box Elder Creek drainage, including water supplied by Box Elder Creek for
off-stream storage, shall have a priority date of September 10, 1888, subject to the subordination
agreements set forth in Section A.8. of Ai’ticle [V, and the drainage stipulatians set forth in Appendix 2.

c. Period of use. The period of use of this water right shall be from January 1 through December
31 of each year.

d. Points and Means of diversion. Subject to the terms and conditions set forth in Article IV, the

Tribe may divert or permit the diversion of this water right from any place and by any means in the Box
Eider Creek drainage on the Reservation.

e. Purposes. The Tribe's right to 6940 AFY in the Box Elder Creek drainage may he used for the
following purposes; provided that, subject to the limitations set forth in Articlie 1V, the Tribe may make a

change in use or transfer of the water identified for irrigation, non-irrigation and municipal/domestic

purposes.
(1) Irrigation.
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fa} Volume. 6280 AFY of water in the Box Elder Creek drainage may be used for irrigation.

{b) Sgurce. The 6280 AFY for irrigation may come from a combination ot direct flow, storage and
groundwater. Water from the Ancestral Missouri River Channel Agquifer is a primary source for
non-irrigation uses; provided that, the non-irrigation uses do not result in discharge of untreated water to
fand or surface water. Groundwater from the Ancestral Missouri River Channel Aquifer is a supplemental
source for irrigation uses.

{c) Place of use. The 6280 AFY may be used to irrigate 1930 acres at the Stoneman Farms on the
Reservation.

{2) Non-Irrigation.

{a) VMolume. 30 AFY of water in the Box Elder Creek drainage may be used for non-irrigation
purposes.

(b) Source. The 30 AFY for non-irrigation purposes may come from direct flow, storage, or
groundwater or a combination thereof in the Box Elder Creek drainage. The 30 AFY for nen-irrigation use
may be developed from either the shallow alluvium or voicanic bedrock aquifers.

{3) Municipal / Domestic.

(a) Volume. 350 AFY of water in the Box Elder Creek drainage may be used for municipal/domestic
purposes.

{b) Source. The 350 AFY for municipal/domestic purposes may come from the following sources:

i. 150 AFY from the shallow alluvium adjacent to Box Elder Creek.
ii. 200 AFY from the volcanic bedrock.

{4) Stockwatering - Evaporative Loss. Use of the Tribal Water Right set forth for stockwatering

in the Box Elder Creek drainage is a consumptive use. The Tribe may not make a change in use or transfer
of the water right for stockwatering; provided that, the Tribe may repair or relocate an impoundment for

stockwatering within the drainage of origin; and provided further that, the new point of diversion or place

of use does not change to a place from upstream of to downstream of, or from downstream of to upstream
of the location of the point of diversion of a water right recognized under state law with a priority date
before the date the Compact is ratified by the State and the Tribe, whichever date is later.

(a) Volume. 130 AFY of water may be used for stockwatering as a consumptive use measured by
evaporative loss; provided that, the total surface acreage of impoundments shall not exceed 44 surface

acres of impoundments in Box Elder Creek drainage. The Tribe shall have the right to continuousiy store
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water in these impoundments.

{b) Source. The 130 AFY for stockwatering may come from the direct flow of Box Elder Creek.
Water for stockwatering may not be diverted from a perennial stream faor off-stream storage other than for
a lined storage facility with a capacity of less than 0.5 AF.

(c) Place of use. The Tribal Water Right for stockwatering in the Box Elder Creek drainage may be
used in the drainage of origin, on the Reservation. The current stockwater impoundments are shown in
Appendix 7.

{b) Fish and Wildlife Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and
wildlife enhancement in the Box Elder Creek drainage is a consumptive use. The Tribe may not make a
change in use or transfer of the Tribal Water Right for fish and wildlife enhancement; provided that, the
Tribe may repair or relocate an impoundment for fish and wildlife enhancement within the drainage of origin;

and provided further that, the new point of diversion or place of use does not change to a place from

upstream of to downstream of, or from downstream of to upstream of the location of the paint of diversion
of a water right recognized under state faw with a priority date before the date the Compact is ratified by
the State and the Tribe, whichever date is later.

(a) Volume. 150 AFY of water may be used for fish and wildlife enhancement as a consumptive
use measured by evaporative loss; provided that, the total surface acreage of impoundments shall not
exceed 50 surface acres of impoundments in Box Elder Creek drainage. The Tribe shali have the right to
continuously store water in these impoundments.

{b) Source. The 150 AFY for fish and wildlife enhancement may come from the direct flow of Box

Elder Creek AND ITS TRIBUTARIES.

{c) Place of use. The Tribal Water Right for fish and wildlife enhancement may be used in the areas
shown in Appendix 4 in the Box Elder Creek drainage, in the drainage of origin.

3. Camp Creek and Duck Creek Drainages - 280 AFY diversion.

a. Quantification - Source, Volume. The Tribe shall have the right to use or permit the use of 280

AFY of water from the following sources where they accur on the Reservation in any combination up to
the limits on each source and the total limit of 280 AFY:
(1) Direct Flow. Of the 280 AFY, the Tribe shall have the right to divert or use or permit the

diversion or use of up to 230 AFY from Duck and Camp Creeks and their respective tributaries in the

following proportions:
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{a} 170 AFY from Duck Creek.

{b} 80 AFY from Camp Creek.

{2) Storage. The Tribe shall have the right to store water for stockwatering and fish and wildlife
enhancement purposes as set forth in Sections A.3.e.{2) and (3) of Article lII.

{3) Groundwater. Of the 280 AFY, the Tribe shall have the right to withdraw and use or permit
the withdrawal and use of up to 60 AFY of groundwater in the Camp and Duck Creek drainages on the
Reservation, including groundwater that is hydrologically connected to surface water, in compliance with
Sections A.6.a. and b. of Article IV. This right shai! be exercised in the following proportions:

{a} 40 AFY from Duck Creek.

{b) 10 AFY from Camp Creek.

b. Priority Date. The water rights to surface flow, groundwater, and storage, as set forth in
Section A.3. of Article lll, for the Camp and Duck Creek drainages shall have a priority date of September
7. 19186, subject to the subordination agreements set forth in Section A.8. of Article |V, and the drainage
stipulations set forth in Appendix 2.

¢. Period of Use. The period of use of this water right shall be from January 1 through December
31 of each year.

d. Points and means_of diversion. Subject to the terms and conditions set forth in Article IV, the

Tribe may divert or permit the diversion of this water right from any place and by any means in the Camp
Creek and Duck Creek drainages on the Reservation.

e. Purposes. The Tribe’s right to 280 AFY in the Camp and Duck Creek drainages may be used for
the following purposes; provided that, the Tribe may not make a change in use or transfer that results in
a change in the place of use, point of diversion or place or means of storage to a place outside the drainage
of origin or to a place from upstream of to downstream of, or from downstream of to upstream of the
location of the point of diversion of a water right recognized under state law with a priority date before the
date the Compact is ratified by the State and the Tribe, whichever date is later.

(1) Non:lrrigation.

{a) Volume. 50 AFY of water in the Camp and Duck Creek drainages may be used for non-irrigation
purposes.

{(b) Source. The 50 AFY for non-irrigation purposes may come from groundwater including
groundwater that is hydrologically connected to surface water in the Camp and Duck Creek drainages.
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(¢} Place_of use. The Tribal Water Right for non-irrigation purposes in Camp and Duck Creek
drainages may be used in the drainage of origin on the Reservation.

(2) Stockwatering - Evaporative Loss. Use of the Tribal Water Right for stockwatering in Camp

and Duck Creek drainages is a consumptive use. The Tribe may not make a change in use or transfer of
the water right for stockwatering; provided that, the Tribe may repair or relocate an impoundment for

stockwatering within the drainage of origin; and provided further that, the new point of diversion or place

of use does not change to a place from upstream of to downstream of, or from downstream of to upstream
of the location of the point of diversion of a water right recognized under state law with a priority date
before the date the Compact is ratified by the State and the Tribe, whichever date is later.

(a) Volume. 130 AFY of water may be used for stockwatering as a consumptive use measured by
avaporative loss; provided that, the total surface acreage of impoundments shall not exceed 19 surface
acres of impoundments in the Camp Creek drainage and 23 surface acres of impoundments on Duck'Creek
drainage. The Tribe shall have the right to continuously store water in these impoundments.

(b} Source.

i. Of the 130 AFY, 60 AFY for stockwatering may come from the direct flow of Camp Creek.

ii. Qf the 130 AFY, 70 AFY for stockwatering may come from the direct flow of Duck Creek.

iii. Water for stockwatering may not be diverted from a perennial stream for off-stream storage other
than for a lined storage facility with a capacity of less than 0.5 AF,

{c) Place of use. The Tribal Water Right for stoeckwatering in the Camp and Duck Creek drainages
may be used in the drainage of origin on the Reservation. The current stockwater impoundments are shown
in Appendix 7.

{3) FEish and Wildlife Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and

wiidlife enhancement in the Camp and Duck Creek drainages is a consumptive use. The Tribe may nat
make a change in use or transfer of the Tribal Water Right for fish and wildlife enhancement; provided that,
the Tribe may repair or relocate an impoundment for fish and wildlife enhancement within the drainage of

origin; and provided further that, the new point of diversian or place of use does not change to a place from

upstream of to downstream of, or from downstream of to upstream of the lacation of the point of diversion
of a water right recognized under state law with a priority date before the date the Compact is ratified by
the State and the Tribe, whichever date is later.

{a) Volume. 100 AFY of water may be used for fish and wildlife enhancement as a consumptive
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use measured by evaporative loss; provided that, the total surface acreage of impoundments shali not
exceed 34 surface acres of impoundments in the Camp and Duck Creek drainages. The Tribe shall have
the right to continuously store water in these impoundments.

(b) Source. The 100 AFY for fish and wildlife enhancement may come from the direct flow of
Camp and Duck Creeks.

{c) Place of yse. The Tribal Water Right for fish and wildlife enhancement may be used in the areas
shown in Appendix 4 in the Camp and Duck Creek drainages, in the drainage of origin.

4., Gorman Creek Drainage - 60 AFY diversion.

a. Quantification - Scurce, Volume. The Tribe shall have the right to use or permit the use ot 60
AFY of water from the following sources where they occur on the Reservation in any combination up to
the limits on each source and the total limit of 60 AFY.

(1) Direct Flow. Of the 60 AFY, the Tribe shall have the right to divert or use or permit the
diversion or use of up to 60 AFY from Gorman Creek and its tributaries.

{2} Storage. The Tribe shall have the right to store water for stackwatering and fish and wildlife
enhancement purposes as set forth in Sections A.4.e.(1) and (2) of Article IIl.

b. Priority Date. The water rights to surface flow, groundwater, and storage, as set forth in
Section A.4. of Article IIl, for the Gorman Creek drainage shall have a priority date of September 7, 1916,
subject to the subordination agreements set forth in Section A.8. of Article IV, and the drainage stipulations
set forth in Appendix 2. .

c. Period of use. The period of use of this water right shall be from January 1 through December
31 of each year.

d. Points and means of diversion. Subject to the terms and conditions set forth in Article IV, the

Tribe may divert or permit thre diversion of this water right from any place and by any means in the Gorman
Creek drainage on the Réservation.

e. Purpcses. The Tribe's right to 60 AFY in the Gorman Creek drainage may be used for the
following purposes; provided that, the Tribe may not make a change in use or transfer that results in a
change in the place of use, point of diversion or place or means of storage to a place outside the drainage
of origin or to a place frem upstream of to downstream of, or from downstream of to upstream cf the
location of the point of diversion of a water right recognized under state law with a priority date before the
date the Compact is ratified by the State and the Tribe, whichever date is Iaterl.
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(1) Stockwatering - Evaporative Loss. Use of the Tribal Water Right for stockwatering in Gorman

Creek drainage is a consumptive use. The Tribe may not make & change in use or transfer of the water
right for stockwatering; provided that, the Tribe may repair or relocate an impoundment for stockwatering

within the drainage of origin; and provided further that, the new point of diversion or place of use does not

change to a place from upstream of to downstream of, or from downstream of to upstream of the location
of the point of diversion of a water right recognized under state law with a priority date before the date the
Compact is ratified by the State and the Tribe, whichever date is later,

{a) Volume. 10 AFY of water in the Gorman Creek drainage may be used for stockwatering as a
consumptive use measured by evaporative loss; provided that, the total surface acreage of impoundments
shall not exceed 3 surface acres of impoundments in the Gorman Creek drainage. The Tribe shall have the
right to continuously store water in these impoundments.

(b} Source. The 10 AFY for stockwatering may come from the direct flow of Garman Creek.
Water for stockwatering may not be diverted from a perennial stream for off-stream storage other than for
a lined storage facility with a capacity of less than 0.5 AF.

(c) Place of use. The Tribal Water Right for stockwatering in the Gorman Creek drainage may be
used in the drainage of origin, on the Reservation. The current stockwater impoundments are shown in
Appendix 7.

(2) Fish and Wildlife Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and

wildlife enhancement in the Gorman Creek drainage is a consumptive use. The Tribe may not make a
change in use or transfer of the Tribal Water Right for fish and wildlife enhancement; provided that, the

Tribe may repair or relocate an impoundment for fish and wildlife enhancement within the drainage of onigin;

and provided further that, the new point of diversion or place of use does not change to a place from
upstream of to downstream of, or from downstream of to upstream of the location of the point of diversion
of a water right recognized under state faw with a priority date before the date the Compact is ratified b.y
the State and the Tribe, whichever date is later.

(a) Volume. 50 AFY of water may be used for fish and wildlife enhancement as a consumptive use
measured by evaporative loss; provided that, the total surface acreage of impoundments shall not exceed
17 surface acres of impoundments in the Gorman Creek drainage. The Tribe shall have the right to
continuously store water in these impoundments.

(b} Source. The 50 AFY for fish and wildlife enhancement may come from the direct flow of
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Gorman Creek.
{c) Place of use. The Tribal Water Right for fish and wildlife enhancement may be used in the areas
shown in Appendix 4 in the Gorman Creek drainage, in the drainage of origin.

5. Upper Big Sandy Creek Drainage - 280 AFY diversion.

a. Quantification - Source, Volume. The Tribe shall have the right to use or permit the use of 290

AFY of water from the following sources where they occur on the Reservation in any combination up to
the limits on each source and the totai limit of 290 AFY.

{1) Direct Flow. Of the 280 AFY, the Tribe shall have the right to divert or use or permit the
diversion or use of up to 240 AFY {rom the direct flow of Upper Big Sandy Creek and its tributaries;

{2) Storage. The Tribe shall have the right to store water for stockwatering and fiish and wildlife
enhancement purposes as set forth in Sections A.5.e.(3) and (4} of Article Ill,

{3} Groundwater. Of the 290 AFY, the Tribe shall have the right to withdraw and use or permit
the withdrawal and use of up to 50 AFY of groundwater in the Upper Big Sandy Creek drainage including
groundwater that is hydrologically connected to surface water, in compliance with Section A.6.a. and b.
of Article V.

b. Priority Date. The water rights to surface flow, groundwater, and storage, as set forth in
Section A.5. of Article lll, for the Upper Big Sandy Creek drainage shall have a priority date of September
7, 1916, subject to the subordination agreements set forth in Section A.8. of Article iV, and the drainage
stipulations set forth in Appendix 2.

c. Period of use. The period of use af this water right shall be from January 1 through December
31 of each vyear.

d. Points and means of diversion. The Tribe may divert or permit the diversion of this water right

from any place and by any means in the Upper Big Sandy Creek drainage on the Reservation; provided that,
the Tribe may not construct or permit the construction of a diversion or diversions with a total capacity in
excess of 100 gpm for the irrigation water right with a source on Upper Big Sandy Creek Drainage. This
diversion limit also applies to any change(s) of use of this right.

e. Purposes. The Tribe's right to 290 AFY in the Upper Big Sandy Creek drainage may be used
for the following purposes; provided that, the Tribe may not make a change in use or transfer that results
in a change in the place of use, point of diversion or place or means of storage to a place outside the

drainage of origin, or to a place upstream of to downstream of, or from downstream of to upstream of the
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location of the point of diversion of a water right recognized under state law with a priority date before the
date the Compact is ratified by the State and the Tribe, whichever date is later.

(1) Non-Irrigation.

(a) Volume. 50 AFY of water in the Upper Big Sandy Creek drainage may be used for non-irrigation
purposes,

(b} Source. The 50 AFY for non-irrigation purposes may come from groundwater, inciuding
groundwater that is hydrologically connected to surface water, in the Upper Big Sandy Creek drainage on
the Reservation.

{c) Place of use. The 50 AFY for non-irrigation purposes may be used on the Reservation within
the drainage of origin.

{2} lrrigatign.

{a) Volume. 45 AFY of water in the Upper Big Sandy Creek drainage may be used for irrigation.

(b} Source. The 45 AFY for irrigation may come from direct flow of Upper Big Sandy Creek on the
Reservation.

(¢} Place of use. The 45 AFY may be used to irrigate 10 acres in the drainage of origin, on the
Reservation.

(3} Stockwatering - Evaporative Loss. Use of the Tribal Water Right for stockwatering in

Upper Big Sandy Creek drainage is a consumptive use. The Tribe may not make a change in use or transfer
of the water right for stockwatering; provided that, the Tribe may repair or relocate an impoundment for

stockwatering within the drainage of origin; and provided further that, the new point of diversion or place

of use does not change to a place from upstream of to downstream of, or from downstream of to upstream
of the location of the point of diversion of a water right recognized under state law with a priority date
before the date the Compact is ratified by the State and the Tribe, whichever date is later.

(a} Volume. 45 AFY of water in the Upper Big Sandy Creek drainage may be used for
stockwatering as a consumptive use measured by evaporative loss; provided that, the total surface acreage
of impoundments shall not exceed 15 surface acres of impoundments in the Upper Big Sandy Creek
drainage. The Tribe shall have the right to continuously store water in these impoundments.

(b) Source. The 45 AFY for stockwatering may come from the direct flow of Upper Big Sandy

Creek. Water for stockwatering may not be diverted from a perennial stream for off-stream storage other
than for a lined storage facility with a capacity of less than 0.5 AF.
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{c) Place of use. The Tribal Water Right for stockwatering in the Upper Big Sandy Creek drainage
may be used in the drainage of origin, on the Reservation. The current stockwater impoundments are
shown in Appendix 7.

{4} Fish and Wildlife Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and

wildlife enhancement in Upper Big Sandy Creek drainage is a consumptive use. The Tribe may not make
a change in use or transfer ¢f the Tribal Water Right for fish and wildlife enhancement; provided that, the
Tribe may repair or relocate an impoundment for fish and wildlife enhancement within the drainage of origin;

and provided further that, the new point of diversion or place of use does not change to a place from

upstream of to downstream of, or from downstream of to upstream of the location of the point of diversion
of a water right recognized under state law with a priority date before the date the Compact is ratified by
the State and the Tribe, whichever date is later.

{a) Volume. 150 AFY of water may be used for fish and wildlife enhancement as a consur'nptive
use measured by evaporative loss; provided that, the total surface acreage of impoundments shall not
exceed 50 surface acres of impoundments in the Upper Big Sandy drainage. The Tribe shall have the right
to continuously store water in these impoundments.

(b} Source. The 150 AFY for fish and wildlife enhancement may come from the direct flow of

Upper Big Sandy Creek.
{c) Place of use. The Tribal Water Right for fish and wildlife enhancement may be used in the areas
shown in Appendix 4 in the Upper Big Sandy Creek drainage, in the drainage of origin.

B. Basin 40J: Beaver Creek Basin - 740 AFY diversion - 260 AFY net depletion - 665 AF

continuous storage.

1. Quantification - Source - Volume,

a. Storage. The Tribe shall have the right to continuausly store, or permit the continuous storage
in East Fork Reservoir of up to a capacity of 665 AF from the natural flow of the East Fork of Beaver Creek.
SUbject to the 665 AF limit on storage capacity, the Tribe shall have the additional right to divert up to 390
AFY from the direct flow of the West Fork of Beaver Creek for storage in East Fork Reservoir as set forth
in Section B.1.b. of Article Ill. The quantity impounded by continuous storage of the East Fork of Beaver
Creek, shall not decrease the 390 AFY, which the Tribe has a right to divert from storaQe in East Fork
Reservoir for non-irrigation purposes setferth ALLOWED in Section B-b-a- B.5. of Article Ill; provided that,
the limit of 260 AFY an net depletion shall apply. In addition to the storage right set forth in this section,
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the Tribe shall have the right to store water for stockwatering and fish and wildlife enhancement purposes
as set forth in Sections B.5.b. and c. of Article ll.

b. Diversion. The Tribe shall have the right to divert 740 AFY of water in the Beaver Creek
drainage from a combination of direct flow, storage and groundwater where they occur on the Reservation
up to the limits on each source and the total limit of 740 AFY.

{1) Direct Flow. Of the 740 AFY, the Tribe shall have the right to divert or permit the diversion
of up to 540 AFY from the direct flow of Beaver Creek and its tributaries on the Reservation. 390 AFY of
the water from direct flow may be diverted to storage prior to application to any purposes allowed in
Section B-b-a- B.b. of Article Il without reducing the amount that can be applied to those purposes until
such water is re-diverted from storage and applied to such purposes.

{2) Storage. The Tribe shali have the right to divert 390 AFY for non-irrigation purposes from water
stored in East Fork Reservoir. The right to divert 390 AFY from the West Fork of Beaver Creek to storage
is not reduced by the amount of water diverted for non-irrigation purposes from water derived from storage.

{3) Groundwater.

(a) Of the 740 AFY, the Tribe shall have the right to withdraw and use or permit the withdrawal
and use of up to 120 AFY of groundwater including groundwater that is hydrologically connected to surface
water in the Beaver Creek drainage in compliance with Section A.6.a. of Article IV. Groundwater may be
diverted to storage prior to application to any purposes allowed in Section B-B-a- B.5. of Article Ul without
reducing the amount that can be applied to these purposes until such water is re-diverted and applied to
such purposes.

{b) Of the 740 AFY, the Tribe shall have the right to withdraw and use or permit the withdrawal
and use of an additional 200 AFY of groundwater from the volcanic bedrock aquifer and other aguifers that
are not hydrologicaily connected to surface water in the Beaver Creek drainage in compliance with Section
A.6.a. of Articte IV. The limit of 260 AFY on net depletion set forth in SECTION B.1.a.(2) of Article !lI, shall
not apply to groundwater use pursuant to this section. Groundwater may be diverted to storage prior to
application to any purposes allowed in Section B-6-a- B.5. of Article |l without reducing the amount that
can be applied to these purposes until such water is re-diverted and applied to such purposes.

c. Net Depletion, Of the 740 AFY diverted, the Tribe shail have a right to a net depletion of 260
AFY in the Beaver Creek drainage. The calculation of net depletion shall not include evaporative loss from
fish and wildlife habitat, from stockwatering, or from East Fork Reservoir, and use of groundwater that is
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not hydrologically connected to surface water,

2. Prior_ity Date. The water rights to surface flow, groundwater, and storage, as set forth in
Section B. of Article Ill, for the Beaver Creek drainage shall have a pricrity date of September 7, 1916,
subject to the subordination agreements set forth in Section A.8. of Article IV, and the drainage stipulations
set forth in Appendix 2.

3. Period pf use. The period of use of this water right shall be from January 1 through December
31 of each vyear.

4. Points and means of diversion. Subject to the terms and conditions set forth in Article IV, the

Tribe may divert or permit the diversion of this water right from any place and by any means in the Beaver
Creek drainage on the Reservation.

5. Purposes. The Tribe’s right to water in the Beaver Creek drainage may be used for the following
purposes; provided that, subject to the limitations set forth in Article IV, the Tribe may make a change in
use or transfer of the water identified for non-irrigation purposes.

a. Non-lrrigation

(1} Volume. 590 AFY of water in the Beaver Creek drainage may be used for non-irrigation
purposes; provided that, the net depletion may not exceed 260 acre-feet per year in accordance with
Section B.1.c. of Article Ill.

{2} Source. The 590 AFY for non-irrigation in the Beaver Creek drainage may come from a

combination of direct flow, storage and groundwater.
{3) Place of use. The 590 AFY for non-irrigation may be used in the Beaver Creek drainage on the
Reservation.

h. Stockwatering - Evaporative Loss. Use of the Tribal Water Right for stackwatering in the Beaver

Creek drainage is a consumptive use. The Tribe may not make a change in use or transfer of the water
right for stockwatering; provided that, the Tribe may repair or relocate an impoundment for stockwatering

within the drainage of origin; and provided further that, the new point of diversion or place of use does not

change to a place from upstream of to downstream of, or from downstream of to upstream of the location
of the point of diversion of a water right recognized under state law with a priority date before the date the
Compact is ratified by the State and the Tribe, whichever date is later.

{1) Volume. 40 AFY of water in the Beaver Creek drainage méy be used for stockwatering as a
consumptive use measured by evaporative loss; provided that, the total surface acreage of impoundments
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shall not exceed 13 surface acres of impoundments in the Beaver Creek drainage. The Tribe shail have the
right to continuously store water in these impoundments.

(2) Source. The 40 AFY for stockwatering may come from the direct flow of Beaver Creek an the

Reservation. Water for stockwatering may not be diverted from a perennial stream for off-stream storage
other than for a lined storage facility with a capacity of less than 0.5 AF.

(3) Place of use. The Tribal Water Right for stockwatering in the Beaver Creek drainage may be
used in the drainage of origin, on the Reservation. The current stockwater impoundments are shown in
Appendix 7.

c. Fish and Wildlife Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and

wildlife enhancement in the Beaver Creek drainage is a consumptive use. The Tribe may not make a change
in use or transfer of the Tribal Water Right for fish and wildlife enhancement; provided that, the Tribe may
repair or relocate an impoundment for fish and wildlife enhancement within the drainage of origin; and

provided further that, the new point of diversion or place of use does not change to a place from upstream

of to downstream of, or from downstream of to upstream of the location of the point of diversion of a
water right recognized under state law with a priority date before the date the Compact is ratified by the
State and the Tribe, whichever date is later.

(1) Volume. 110 AFY of water may be used for fish and wildlife enhancement as a consumptive
use measured by evaporative loss; provided that, nhe total surface acreage of impoundments shall not
exceed 3b surface acres of impoundments in the Beaver Creek drainage. The Tribe shall have the right to
continuously store water in these impoundments.

{2) Source. The 110 AFY for fish and wildiife enhancement may come from the direct flow of
Beaver Creek.

(3) Place of use. The Tribal Water Right for fish and wildlife enhancement may be used in the
areas shown in Appendix 4 in the Beaver Creek drainage, in the drainage of origin.

C. Additional Development of Water.

In addition to the water rights specifically set forth in Sections A. and B. of Article llI, the Tribe may
develop water from the following sources:

1. Subject to Seetion SECTIONS A.6.a. and b. and Section A.7.d. of Article IV, the Tribe may, as
part of the Tribal Water Right, develop or permit the development of groundwater on the Reservation in
addition to the amounts specified in Sections A. and B. of Article iil, from new sources or from expanded
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use of existing sources. The priority date of such new appropriation shall be the date of development, and
notwithstanding any other pravision of this Compact, may only be used in priority with other water rights,

2. The Tribe may impound or permit the impoundment of surface water for stockwatering purposes
in addition to the amounts set forth in Sections A. and B. of Article Ii{; provided that the priority date of
the new appropriation shall be the date of development and, notwithstanding any other provision of this

Compact, may only be used in priority with other water rights; and further provided that, the maximum

capacity of the impoundment or pit is less than 15 AF and the appropriation is less than 30 AFY and is from
a source other than a perennial flowing stream. The Tribe may not transfer or make a change in use of the
stockwater right obtained pursuant to this section.

3. On the acquisition of land after the Compact is ratified by the State and the Tribe, whichever
date is later, the Tribe has the right to the use of any water right acquired as an appurtenance to the land.
Such right shall become part 6f the Tribal Water Right in addition to the amount set forth in Article lll of
this Compact and shall be subject to the terms of this Compact; provided that, the right shall retain the
priority date of the acguired right. The Tribe will notify DNRC of any acquisition of water in the Tribe's
annual report and will identify the water right acquired.

4, The Tribe shall be entitled to use any new reserved water rights that may be created with
acquisition of land after the Compact is ratified by the State and the Tribe, whichever date is later; provided
that, in any drainage with a moratarium on new state permits pursuant to Section A.7.a. of Article IV, the
Tribe shall defer exercise of new reserved water rights, if any, until the moratorium is lifted at which time
the Tribe has the first right to use the excess water in accordance with Section A.7.b. of Article IV. The
priority date of the excess water shall be the date of acquisition of the land.

5. After the ratification date of the Compact, the Tribe sha!ll have the right to acquire
off-Reservation water rights separate from acquisition of the land to which such water rights are
appurtenant; provided that, water from the Tribal Water Right is not available for economic or other

reasons; and provided further that, the rights shall retain the priority date held by the prior owner of the

rights. Such rights shall become part of the Tribal Water Right and shall thereby become subject to
Sections A.4.b.(1) and (2) of Article IV.

6. As a part of the Tribal Water Right, the Tribe shall be entitled to an allocation of 10,000 AFY
of stored water in Lake Elwell, measured at the dam, for use or disposition by the Tribe for any beneficial
purpose, either on or off the Reservation, pursuant to the terms of this Compact; provided that, such
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allocation shall be in accordance with the terms and conditions of any Act of Congress ratifying this
Compact. This allocation is subject to the prior reserved water rights, if any, of any other Indian tribe, or
of persons holding such reserved water rights through that tribe or through the United States. Any use or
dispositicn of water from Lake Elwell off the Reservation by the Trihe is subject 10 the specific provisions
relating to such use or disposition in any act of Congress ratifying this Compact.

D. Propgsed Decree,

For purposes of entry in the Montana Water Court, the proposed decree of the Tribal Water Right
set forth in Article HI and Section A.8. of Article |V is attached as Appendix 1.
ARTICLE IV - IMPLEMENTATION OF TRIBAL WATER RIGHT

A. General Pravisions.

1. Trust Status of Tribal Water Right. The Tribal Water Right shall be held in trust by the United
States for the benefit of the Tribe.

2. Tribal Water Right: Administration. Subject to the limitations imposed by this Compact and

other federal law, the use of the Tribal Water Right shall be administered by the Tribe through the TWRD
both on and off of the Reservation, Disputes, not within the jurisdiction of the Compact Board set forth
in D.4. of Article IV, concerning off-Reservation use of the Tribal Water Right which raise issues
concerning the application of state or federal law shail be resolved in a court of competent jurisdiction.
Those disputes concerning off-Reservation use of the Tribal Water Right which do not raise issues
concerning the application of state or federal law will be within the exclusive jurisdiction of the Tribe.
Subject to the limitations imposed by this Compact, the Tribe shail have the final and exclusive jurisdiction
to resolve all disputes concerning the Tribal Water Right between users of the Tribal Water Right. The
TWRD will, among other activities, develop policies and procedures for monitoring water use, diversions,
and maintaining records of water use and development consistent with this Compact. The current and
future water use and diversions will be identified by location and quantity. Final storage capacities wiil be
based on project as-built plans, and will store no more than the water right sat forth in Article I!l of this
Campact. Administration and enforcement of the Tribal Water Right shall be pursuant to a Tribal water
code, which shall be developed and adopted by the Tribe within two {2} years following the ratification date
of this Compact pursuant to any requirements set forth in the Constitution of the Chippéwa Cree Tribe.
Pending the adoption of the Tribal water code, the administration and enforcement of the Tribal Water Right
shall be by the Secretary of the Interior.
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3. Use.

a. Persons Entitled to Use the Tribal Water Right. The Tribal Water Right may be used by the Tribe,
or persons authorized by the Tribe.

b. Effect of Non-Use of Tribal Water Rights. Except as specifically provided herein, state law

doctrines relating to the use of water rights, including but not limited to relinquishment, forfeiture or
abandonment, do not apply to the Tribal Water Right. Thus, non-use of ail or any of the Tribal Water Right
described in Article lll shall not constitute a relinquishment, forfeiture or abandonment of such rights. .

4. Change in Use or Transfer.

a. On-Reservation Changes in Use or Transfer of the Tribal Water Right. Unless otherwise stated

in this Compact, the Tribe may make a change in use or transfer of a water right set forth in Article il of
this Compact on the Rocky Boy Reservation, including the use of water salvaged through the application
of water-saving methods to expand irrigation, provided that:

(1) for each source quantified in Article 1ll, any change in use or transfer shall not result in uses
that exceed the water amount quantified for that source;

(2} any change in use or transfer shall not result in an increase in net depletion in the Beaver Creek
drainage in excess of the amount specified for that source;

(3) any change in use or transfer shall not have an adverse effect on a water right recognized under

state law with a priority date before the date of the change or transfer PROVIDED THAT FOR CHANGE

IN USE OR TRANSFER OF GROUNDWATER, THE BURDEN AS TO ADVERSE EFFECT SHALL BE AS SET

FORTH IN SECTION A.6. OF ARTICLE 'V; and

(4) any change in use or transfer shall not change the source of the water involved in any such
changes.

{6) The Tribe may not make a change in use or transfer of any water rights set forth in Article Il
for the purposes of stockwatering or fish and wildlife enhancement; provided that, the Tribe may repair or
relocate an impoundment for stockwatering or fish and wildlife enhancement within the drainage of origin;

and provided further that, the new point of diversion or place of use does not change to a place from

upstream of to downstream of, or from downstream of to upstream of the location of the point of diversion
of a water right recognized under state law with a priority date before the date the Compact is ratified by
the State and the Tribe, whichever date is later.

(6} The Tribe may not make a change in use or transfer any of the water rights set forth in Article
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Ill with a source on the drainages of Upper Big Sandy Creek, Camp Creek, Duck Creek and Gorman Creek
that results in a change in the place of use, point of diversion or place or means of storage of the water
outside the drainage of origin or to a place from upstream of to downstream of, or from downstream of to
upstream of the location of the point of diversion of a water right recognized under state law with a priority
date before the date the Compact is ratified by the State and the Tribe, whichaver date is later.

(7} The Tribe may make a change in use or transfer of the irrigation water right with a source in

Upper Big Sandy Creek DRAINAGE AS set forth in SECTION A.5.E. QF Article lll so long as it does so

within the diversionary limits set forth in Section A.5.d of Article Ill; provided that, the net depietion shall
not exceed 30 AFY.

b. Qff-Reservation Changes in Use or_Transfer of the Tribal Water Right. Except as may be

otherwise provided in this Compact, the Tribe, pursuant to federal law, may make or permit a change in
use or a transfer of the Tribal Water Right for use off the Reservation; provided that, any transfer shall be
for a term of not to exceed 100 years, and may include provisions authorizing renewal for an additiona!

term of not to exceed 100 years; and provided further that, no such transfer shall be a permanent alienation

of the water transferred; and provided further that, no transfer or change in place of use shall he made to

a location outside the watershed that forms the Missouri River drainage; and provided further that, if the

Tribe receives a good faith offer from a third person frem outside the Milk River drainage to acquire use of
specitied Tribal water rights and the Tribe is willing to accept the terms of the offer, the Tribe, before
accepting the offer, shall allow water users in the Milk River drainage the opportunity to acquire use of such
rights at the same price and on the same terms and conditions as those centained in the offer. Any change
in use or transfer of any such water right involving a point of diversion or place of use located off the
Reservation shall be considered an off-Reservation use; provided that, any off-Reservation use of Tribal
water rights described in this Compact shall not be deemed to convert such rights to rights arising under
state law, and nonuse of such rights off the Reservation shall not constitute a relinquishment, forfeiture,

or abandonment of the rights; and provided further that, reieases or diversions from Lake Elwell for use on

the Reservation shall not be considered off-Reservation uses. The Tribe may change the point of diversion
or purpose or place of use of the Tribal Water Right back to the Reservation without reduction in the
amount of water provided in the Compact.

{1) Applicable Law. No person may initiate an off-Reservation use, change in use, or transfer of

a Tribal water right set forth in this Compact without first applying for and receiving authorization for the
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use, change in use, or transfer pursuant to Montana law in effect at the time of the application. Approval
of an application for a use, change in use or transfer off the Reservation by the State shall be conditioned
on a valid Tribal permit for such use, change in use or transfer by the Tribe. The applicant shall provide
DNRC with proof of a valid Tribal permit prior to initiating the use, change in use, or transfer.

{2) Diversion Facilities, With respect to diversion or transportation facilities located off the

Reservation which are to be used in connection with the exercise of a water right set forth in this Compact,
the Tribe or persons using such water rights shall apply for all permits, certificates, variances and other
authorizations required by state laws regulating, conditioning or permitting the siting, construction,
operation, alteration or use of any equipment, device, facility or associated facility propesed to use or
transport water. A diversion or use of water in the exercise of such water rights may be made only after
all permits, certificates, variances or other authorizations applied for pursuant to this paragraph have been
obtained.

(3) Subseguent Federal or State Law. All off-Reservation uses of Tribal water rights set forth in

this Compact shail comply with the requirements set forth in Section A.4.b.{1) and (2) of Article IV until
such time as the statutory or common law of the United States or the State of Montana establish that
off-Reservation uses of Indian water rights may occur without regard to state law.

c. Placement and Size Survey. Placement and size of stockwater impoundments and fish and

wildlife enhancement areas shall be surveyed by the TWRD every five (5) years commencing one {1} year
after the ratification.date of this Compact. The initial survey method shall be through use of data obtained
by aerial photography or an acceptable quantitative substitute with accuracy and verification equal to or
greater than photography. The method may be modified by agreement between the TWRD and the DNRC.
Such modification is pursuant to and shall not be deemed a modification of this Compact. The TWRD shall
provide the DNRC with a completed survey for review within six (6) months of initiation of the survey.

d. Net Depletion Table. Net depletion for Tribal water uses in THE Beaver Creek drainage AND FOR

IRRIGATION USES IN THE UPPER BIG SANDY CREEK DRAINAGE shail be as set forth in the table attached

as Appendix 9 to this Compact. The TWRD and the DNRC may jointly agree to modify this initial table.
Such modification is pursuant to, and will not be deemed a modification of, this Compact.

5. Reporting requirements.

a. On an annual basis the DNRC shall provide the Tribe and the United States with a listing of all
new uses of surface and groundwater for which a permit has been issued by the DNRC in the Big Sandy
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and Beaver Creek drainages, and of any change in use or transfer of surface water or groundwater
approved by the DNRC in the Big Sandy and Beaver Creek drainages since the last report.

b. On an annual basis the TWRD shall provide the State and the United States with a listing of all
new development of the water rights described in this Compact, the net depletion in the Beaver Creek
drainage, and the net depletion for irrigation in the Upper Big Sandy Creek drainage, and of all changes in
use or transfers of the water rights described in this Compact since the last report. The first report by the
TWRD following adoption of a Tribal Water Code shall include a listing of existing uses.

c. The TWRD, the DNRC, and the United States may agree to modify the reporting requirements
set forth in subsections a. and b. of this section. Such modification is pursuant to, and will not be deemed
a modification of, this Compact.

6. Groundwater.

a. New Groundwater Development Without Adverse Effect.

(1) Limits on Additional Development of Groundwater from Sources on the Reservation. After the

ratification date of this Compact, the Tribe may develop or permit the development of groundwater;
pravided that, such development is without an adverse effect on water rights recognized under state law
with a priority date before the date of development of the new appropriation,

(2} Prereguisite Administrative Remedy. The following procedure for determining whether new
development of groundwater will have an adverse effect on existing groundwater rights recognized under
state law shall be followed prior to seeking relief from the Compact Board:

{a) Application for development of a groundwater use on the Reservation shall be made to the
TWRD.

{b) The TWRD shall review the application and make a determination of whether the new use will
have an adverse effect on existing water rights recognized under state law with a priority date before the
application date. Upon request by the TWRD, the DNRC shall provide information on existing state watet
rights as recorded in the DNRC database to the TWRD,

{c) If the TWRD determines that the new development will have an adverse effect on a water right
recognized under state law with a priority date before the application date, the TWRD shall deny the
application. If the TWRD determines that the new development will not have an adverse effect on a water
right recognized under state law with a priority date before the application date, the TWRD shall forward
the application with its determination to the DNRC.
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{d) if, based upon the evidence, DNRC agrees with the TWRD’s determination, the application will
be approved. If, however, based upon the evidence, the DNRC cannot agree with the determination of the
TWRD, DNRC shall publish notice, of the application once in a newspaper of Qeneral circuiation in the area
of the source and shall serve notice by first-class mail on any appropriator of water or holder of a permit
who, according to the records of the department, has a water right with a priority date before the
application date, and may be affected by the proposed development.

{e} DNRC and the TWRD shewtd SHALL attempt to resolve any disagreement on the determination
of no adverse effect by the TWRD on a cooperative basis. If the DNRC or a holder of a water right
recognized under state law with a priority date before the application date disagree with the determination
of no adverse effect, DNRC or the water users may seek relief from the Compact Board.

(f} In any proceeding concerning the effect of new groundwater development on the Reservation
either before the TWRD, the DNRC, or before the Compact Board, the following shall apply: .

(iy 1-150Feet Wells: For new Tribal groundwater wells completed at a depth beneath the surface
of 1 to 15C feet, the Tribe shall bear the burden of showing no adverse effect to groundwater uses
recognized under state law with a priority date before the application date.

{iiy 150 Feet or Deeper Wells: For Tribal groundwater wells completed at a depth beneath the
surface of 150 feet or deeper, the owner of a water right recognized under state law with a priority date
before the application date shall bear the burden of showing any adverse effect to the water right.

b. Groundwater Development Exempt From The Showing Of No Adverse Effect. The following

wells are exempt from the requirement of showing no adverse effect:

{1) Existing Tribal wells are exempt from the burden to show no adverse effect. The Tribe may
develop existing wells, or replacements therefor, to their full capacity. The primary municipal and domestic
wells are listed in Appendix 8. A comprehensive list of existing wells will be kept on fi‘le in TWRD offices
as per the requirement to list existing uses in Section A.5. of Article [V.

(2) New Tribal groundwater wells producing from the Volcanic Bedrock Aguifer may be developed
without a showing of no adverse effect.

c¢. Ancestral Missouri River Channel Aquifer. Groundwater from the Ancestral Missouri River

Channel Aquifer shall be a primary source for non-irrigation uses; provided that, the non-irrigation uses do
not result in discharge of untreated water to land or surface water. Groundwater from the Ancestral

Missouri River Channel Aquitfer is a supplemental source for irrigation uses.
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7. Moratorium.

a. New State Permits. With the exceptions listed in subsection (1) of this section, the DNRC shall

not process or grant an application for a permit to appropriate water from a source in the Big Sandy Creek
Basin {excluding Sage Creek and Lonesome Lake Coulee), and in the Beaver Creek drainage after the date
this Compact is ratified by the Montana Legistature and by the Chippewa Cree Business Committee,
whichever date is later. This moratorium shall remain in effect for a minimum of 10 years and shall only
be lifted pursuant to the procedures set forth in Section A.7.b of Article IV. This moratorium is not
intended to apply to applications for change in appropriation under state law.

(1) The moratorium shall not apply to the following appropriations:

{a) an appropriation of groundwater by means of a well or developed spring with a maximum
appropriation of 35 gallons per minute or less, not to exceed 10 acre-feet per year uniess the appropriation
is a combined appropriation from the same source from two or more wells or developed springs exceeding
the limitation;

(b} an appropriation of water for use by livestock if the maximum capacity of the impoundment or
pit is less than 15 acre-feet and the appropriation is less than 30 acre-feet per year and is from a source
other than a perennial flowing stream; |

(c) an appropriation of groundwater from any deep aquifer not hydrologicaily connected to surface
water.

(2) Within 120 days following the date the moratorium takes effect, the DNRC shall publish notice
of the moratorium once in a newspaper of general circulation in the area of the source and shall serve
natice by first-class mail on all appropriators of water or holders of permits who, according to the records
of the department, have a water right with a source in the affected drainages.

{3) The meratorium applies only to new permits issued under state law and is not a limit on new
development of the Tribal Water Right as set forth in this Compact,

b. Litting of Moratorium. After 10 years, the Tribe or an individual seeking to appropriate water

in the affected drainages may petition the DNRC for remova! of the moratarium, or the DNRC may initiate
proceedings to lift a moratorium on its own initiative. The DNRC shall comply with the following procedure
in making a determination as to whether water is available in excess of the Tribal Water Right and rights
recognized under state law. The DNRC and TWRD may agree to modify procedures or provide additional
procedures. Such modification is pursuant to and shall not be deemed to be a modification of the Compact.
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{1) Proceedinas initiated by TWRD.

{a) The TWRD shall have sixty {(60) days following the filing of the petition requesting that the
maoratorium be lifted to provide the DNRC with data supporting its petition to lift the moratorium.

{b) Within sixty (60) days following the receipt of the data supporting TWRD's petition, the DNRC
shall determine whether to lift the moratorium, and shall notify the TWRD of its determination and the
grounds therefor. The TWRD shall be allowed reasonable access to any data relied upon by the DNRC for
its determination.

(c) Within thirty {30) days following a determination by the DNRC not to lift the moratorium, the
TWRD may challenge the DNRC's determination in a de novo proceeding before the Compact Board. The
moratorium shall continue pending Compact Board proceedings and any appeal

(2} Proceedings initiated by DNRC.

(a) The DNRC may, on request by a water user or on its own initiative, commence proceedings to
determine whether to lift a moratorium.

{b} The DNRC shall notify the TWRD of the commencement of proceedings to determine whether
to lift the moratorium and shall submit to the TWRD all data in support of the proceedings at the same time
or as soon after such data becomes available as practical or shall give the TWRD reasonable access to such
data within the same time frame.

{cy The TWRD shall be given sixty {60} days following receipt of the data in support of the
proceedings to submit to the DNRC a statement of the Tribe's position concerning the issue along with any
supporting data and argument.

{d) The DNRC shall notify the TWRD of its determination and the grounds therefor within sixty (60}
days of receipt of the Tribe's statement.

(e} Within thirty {30} days following a determination by the DNRC not to lift the moratorium, the
TWRD may challenge the DNRC's determination in a de novo praceeding before the Compact Board. The
moratorium shall continue pending Compact Board proceedings and any appeal.

c. Excess Water. If the moratorium is lifted pursuant to the procedure described in A.7.b. of Article
IV, the Tribe shall have the first right to use the excess water for the purpose of fulfilling new reserved
water rights, if any, on land acquired after the ratification date of this Compact, but before the date the
moratorium is lifted. The excess water used by the Tribe shall become part of the Tribal Water Right and

may-betransierred-orstored THE TRIBE MAY MAKE A CHANGE IN USE OF, OR TRANSFER, INCLUDING
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STORAGE, OF SUCH WATER pursuant to Section A.4.a. of Article IV,

d. Limit on New Tribal Groundwater Development. In any drainage with a moratorium, new Tribal

groundwater development pursuant to Section C.1. of Article lil, by a well or developed spring from an
aquifer that is hydrologically connected to surface water shall be limited to a maximum appropriation or
combined appropriation from two or more wells or developed springs in a single drainage defined by this
Compact to 35 gallons per minute or less, not to exceed 10 acre-feet per vear.

8. Mutual Subordination. To reduce the need for daily administration of water use on and off the

Reservation, water rights shall not be administered in priority, but shall be satisfied according to the
following agreements,

a. Subordination to Non-Tribal Water Rights Upstream of the Reservation. The Tribal Water Right

shall be subordinate to water rights recognized under state law upstream from any point on the Reservation
with a priority date before the ratification date of this Compact. It is the intent of the parties that this
subordination extends only to valid water rights, and not to statements of claim filed pursuant to 85-2-221,
MCA. With the exception of rights exempt from filing in the state adjudication pursuant to 85-2-222, MCA,
and rights exempt from the permit process pursuant to 85-2-308, MCA, a list of rights as currently claimed
is attached as Appendix 3. Appendix 3 will be moditied by any final decree resolving claims on the affected

drainages. Appendix 3 may be modified due to clerical error or omission.

b. Effect of Mitigation. Because the impact of development of the Tribal Water Right on
downstream water rights recognized under State law has been mitigated by provisions of the Compact and
by special measures set forth in drainage stipulations, any person claiming or holding a water right
recagnized under State law, or an interest in such water right, may not assert priority over, or make a call
for, or claim any of the water rights of the Tribe set forth in this Compact, in any court, tribunal, or other

forum.

9. Stockwatering Impoundments Limited by Surface Area. Except for new stock ponds developed

under Section C.2. of Article lll, the surface acreage limitations on stockwatering impoundments set forth
in Article Il shall be the measure of compliance with the guantification of water rights for the purpose of
stockwatering.

10. Impoundments for the Purpose of Enhancing Fish and Wildlife Habitat.

a. Fish and Wildlife Enhancement Impoundments Limited by Surface Area. The surface acreage

limitations on impoundments for the purpose of fish and wildlife enhancement set forth in Article ill shall
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be the measure of compliance with the quantification of water rights for the purpose of fish and wildlife

enhancement.

b. Limits on Structures. No structure for the purpose of fish and wildlife enhancement may create
a potential high water line beyond the existing wet riparian habitat delineated as fish and wildlife
enhancement zones on the map attached as Appendix 4.

11. Structyres Mimic Natural Pracesses. No structure for the purpose of fish and wildlife

enhancement, or new stockwatering impoundments on a perennial stream built after the ratification date
of the Compact, excluding repair or replacement of existing structures, may stop the entire flow of surface
water during filling of the impoundment. To accomplish this the Tribe shall build any structure to mimic
natural processes by allowing water to flow through the structure, or bypass the structure during tilling.

B. Big Sandy Creek Basin.

1. Operation of Bonneau Reservair.

a. Minimum Pool / 240 AFY Stored for Satisfaction of Release. The minimum pool at Bonneau

Reservoir shall be established by the Tribe. The Tribe shall store annually the minimum poaol plus 240
acre-feet, if water is available. The aext 240 acre-feet above the minimum pool shall be stored to satisfy
the release set forth in this Article and shall nat be available to satisfy the Tribal Water Right. Evaporative
loss shail be accounted for in setting the minimum pool and shail not be subtracted from the 240 acre-foot
pool stored for downstream water users. Any change in use of the water stored in Bonneau Reservoir from
irrigation to other purposes shall be without adverse effect on downstream water uses recognized under
state law with a priority date before the date of change, and measures to prevent adverse effect may
includé reiease of additional water from Bonneau Reservoir.

b. Release for Off-Reservation Irrigation Use. The Tribe shall release no more than 104 AFY from

Bonneau Reservcir or from direct flow of Box Elder Creek to satisfy the claims for irrigation water rights
currently held by Bert Corcoran, and the Tribe shall deliver this water to a point of diversion specified in
the drainage stipulation between the Tribe and Mr. Corcoran attached as part of Appendix 2; provided that,
the Tribe shall have no responsibility to upgrade or 10 increase the capacity of the existing delivery system;

and further provided that, the Tribe shall not be required to release water from Bonneau Reservoir below

the minimum pool established by the Tribe plus 240 acre-feet prior to satisfaction of the 240 acre-feet per
year pypass RELEASE set forth in Section B.1.c. of Article {V. and the minimum pool at all other times.
The 104 AFY release shall ba in accordance with a delivery schedule agreed to by Mr. Corcoran, or his
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successors in interest, and the TWRD. Mr. Corcoran’s claims for irrigation water rights shall be specified
in the drainage stipulation between the Tribe and Mr. Corcoran attached as part of Appendix 2. Nothing
in the drainage stiputation or in this Compact shall affect any existing right that Mr. Corcoran may have to
the use of on-Reservation conveyance and distribution systems to deliver this water.

c. 240 AFY Release. The Tribe shall annuaily release the first 240 acre-feet of water, as measured

near the confluence of Box Elder Creek and Lower Big Sandy Creek, stored in Bonneau Reservoir above the
minimum pool, at the request of the downstream irrigation water users as set forth below, for maintenance
of instream flow and for domestic and stock purposes on Lower Big Sandy Creek. The 240 AF of water,
once released, shall be designated as an instream flow and shall he senior to all Tribal diversions and all
non-domestic and non-stockwater rights recognized under state law from the point of release to the
confluence with the Milk River. The Tribe shall not divert from direct flow on Lower Big Sandy Creek
between its confluence with Box Elder Creek and the Reservation boundary at Stoneman Farms, as that
boundary exists on the effective date of this Compact, during release of the 240 AF of water to
downstream water users in the months of July and August. A structure that will bypass the peak
scheduled release will be constructed for any diversion of the Tribal Water Right upstream of the confluence
of Big Sandy Creek with Gravel Coulee. Under no circumstances shall the Tribe be required to release more
than 240 AFY of water to maintain instream flow and for domestic and stock purposes.

d. Schedule for 240 AFY. The method for determining the schedule of releases is as follows:

Water users on Lower Big Sandy Creek with drainage stipuiations listed in Appendix 2 shall elect a three
member Bonneau Release Committee to determine the schedule of release for the 240 AFY. The
Committee shall notify the DNRC which shall notify the TWRD by May 1st of each year of the reguested
schedule. The schedule shall not exceed the operating standards of Bonneau Reservoir or result in
unreasonabie interference of the Tribe's use of water stored in the Reserveir. If the TWRD does not receive
natice by May 1 of any year, the TWRD shall release 2 ¢fs cantinuously for July and August in accordance
with Section B.1.c. of Article V. DNRC shall notify water users which, according to the records of the
Department, have a water right recognized under state law with a source on Box Elder Creek, or on Big
Sandy Creek between the confluence with Box Elder Creek and the confluence with the Milk River, that the
release may not be diverted. After May 1, at the requast of the Bonneau Release Commi.’rtee, the DNRC
shall request the Tribe to alter the rate of release and the Tribe may agree to comply. At the request of the
Tribe, the DNRC shall request the Bonneau Release Committee to agree to forego the reiease, and if the
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Committee believes the purposes for the release as set forth in Section B.1.c. of Article |V are being
satisfied without the release, the Committee may, in any vyear, agree to forego the release. When
streamflow in lower Big Sandy Creek at the bypass structure referred to in Section B.1.c. of Article 1V,
exceeds the peak flow specified in the designated reiease schedule, such excess flow can be divertied by
the Tribe, subiect to the diversion limits designated in Arttcle I

e. Effective Date_for Bonneau Reserveir Operational Plan. Notwithstanding ratification of this

Compact by the parties, the operational plan for Bonneau Reservoir set forth in Sections B.1.a. through c.
of Article IV, shall not become effective until compietion of the enlargement of Bonneau Dam.

2. Water Use on Lower Big Sandy Creek Drainage.

a. 2 cfs Bypass at Stoneman Farms. Structures will be constructed at each point of diversion on

Lower Big Sandy Creek which allow a minimum of 2 c¢ifs of water flow from direct and return flow, if
available, to pass year around from the most downstream diversion on the Reservation on Lower Big Sandy
Creek. The 2 cfs shall be designated as an instream flow and shall be senior in priority to Tribal diversions
and all non-domestic and non-stockwatering water rights recognized under state law with a point of
diversion between the bypass and the confluence with the Milk River. When streamflow in Lower Big
Sandy Creek exceeds 2 cfs outside the scheduled 240 AF release period, such excess flow can be diverted
by the Tribe subject to diversion limits designated in Article {ll.

b. Water Quality Issues.

(1) Monitaring Wells. Within one vear following the effective date of this Compact, a monitoring

well network adequate to detect saline seep shall be installed to depths no greater than 30 feet near the
proposed Enlarged Stoneman Reservoir site shown in Appendix 6. The location of the wells will be
established by TWRD and DNRC {or its representative) and groundwater level and quality shall be measured
on a quarterly basis to establish baseline conditions.

(2} Water Quality Monitoring Before Construction. Within one year following the effective date

of this Compact, a surface water quality network will be established by TWRD and DNRC and guarterty
sampling continued for a sufficient period of time to establish the water quality baseline conditions referred
1o above, adjacent to and below the Stoneman Farms project. The results of the baseline analysis will be
used to establish a threshold value for ~ater quality degradation associated with salinity which will trigger
the reguirement for more extensive study.

(3) Water Quality Monitaring After Construction. After construction of the Stoneman Reservoir
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enlargement, monitoring of the wells and surface water quality will be resumed to evaiuate changes in
water quality. ! salinity measurements result in a trend of increasing salinity on a sustained basis over a
reasonable period of time, the TWRD or DNRC may petition the Compact Board to appoeint a technical
expert to conduct an analysis to identify the causes of the increasing salinity and recommend appropriate
remedies. The analysis and recommendations may include sources of salinity off the Reservation.

{4) Remedies. The results of the analysis shall be submitted to the DNRC and to the TWRD which
shall make a joint effort to resolve the degradation issue based on the analyses. If the analysis includes
sources of salinity off the Reservation, the DNRC shall assist the TWRD in obtaining reasonable access onto
the land off the Reservation for the purpose of observation. If the DNRC and the TWRD, are unabie to
resolve the issue within 30 days through joint effort, the DNRC, the TWRD, or any affected water user,
may petition the Compact Board for relief. The Compact Board shall have jurisdiction over any contributer
to the salinity problem and shall fashion its remedy in a manner proportionate to the causes contributing
to the problem. The remedy fashioned by the Compact Board for salinity problems shall be limited to
issuance of an order to cease and desist the practice or practices leading to the salinity problems. The
remedies set forth in this section shall be in addition to any remedies or water quality standards provided
for under other applicable law.

C. Beaver Creek Drainage.

1. Moratorium_on Tribal Consumptive Uses. For a period of five years following the ratification

date of the Compact, there shall be a moratorium on the development of Tribal consumptive uses from
surface water in the Beaver Creek drainage. During this moratorium, a monitoring network consisting of
three continuous recording stations will be installed and the resulting data analyzed to determine if Beaver
Creek gains or loses flow between the confluence of East and West Fork and the Reservation boundary.
Location of the three gages shall be:

{1} the West Fork of Beaver Creek at the location the Tribe intends to divert water to the East Fork;

{2} the confluence of the East and West Forks of Beaver Creek; and

{3) the Reservation boundary at the most downstream point on Beaver Creek. A staff gage shall
also be installed in East Fork Reservoir following enlargement of the Reservoir.

2. Development of Management Plan. Based on the results of the five years of gage data an

Beaver Creek, the Tribe and the Montana Department of Fish, Wildiife and Parks shall work cooperatively

to develop a fishery and recreational management plan. The plan may include modifications in minimum
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instream flows set forth in Section C.3. of Article IV. Such modification is pursuant to, and will not be
deemed a modification of, this Compact. The management pfan is not binding on any party and shall not
be used to modify minimum instream flows untii it is approved by the Tribe and the Montana Department
of Fish, Wildlife and Parks.

3. Operation of East Fork Reservoir Following Enlargement and Pending Adoption of a Management

Plan. During the moratorium imposed by'Sectlon C.1. of Article IV, or pending adoption of the management
plan authorized by Section C.2. of Article IV, East Fork Reservoir may be enlarged; provided thar,

a. The enlarged Reservoir shall be used only for recreational purposes during the five year
moratorium. However, after the five year moratorium period and pending adoption of the management plan,
the enlarged Reservoir may be utilized for multiple purposes, but remains subject to the limitations set forth
under Sections C.3.b., c., and d. of Article V.

b. Any surface water diversion from the West Fork of Beaver Creek and its tributaries on the
Reservation to the East Fork of Beaver Creek shall include a structure which allows a minimum of 1 cfs of
water flow from direct and return flow, if available, to pass year around; provided that, the storing of water
in East Fork Reservoir from the East Fork of Beaver Creek shall not be considered a diversion for the
purposes of this provision.

c. For the drainage area below the confluence of the East and West Forks of Beaver Creek to the
northern Reservation boundary, any surface water diversion from Beaver Creek and its tributaries on the
Reservation shall include a structure which aliows a minimum of 1 cfs of water flow from direct and return
flow, if available, to pass year round; provided that, the storing of water in East Fork Reservoir from the
East Fork of Beaver Creek shall not be considered a diversion for the purposes of this provision.

d. The Tribe shall release water from East Fork Reservoir to augment streamfiow on Beaver Creek
if the flow at the confluence of East and West Fork or below the most downstream diversion on the
Reservation, whichever is the most downstream, falls beilow 1 c¢fs; provided that, the Tribe shall not be
required to release water if the level of the enlarged Reservoir reaches or falls below the minimum pool; and

provided further that, the Tribe shall not be required to release water if the flow at the Reservation

boundary at the most downstream point on Beaver Creek exceeds 2 cfs.

4. Operation of East Fork Reservoir Prior to Enlargement. Prior to enlargement of East Fork

Reservoir and pending adoption of the management plan authorized by Section C.2. of Article IV, the

following diversionary constraints are in effect.
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a. Any surface water diversion from the West and East Forks of Beaver Creek and its tributaries
on the Reservation shall include a structure which allows a minimum of 1 cfs of water flow from direct and
return flow, if available, to pass the structure year around.

b. For the drainage area below the confluence of the East and West Forks of Beaver Creek to the
northern Reservation boundary, any surface water diversion from Beaver Creek and its tributaries on the
Reservation shall include a structure which allows a minimum of * cfs of water flow from direct and return
flow, if available, to pass year round.

D. Enforcement - Chippewa Cree-Montana Compact Board.

1. Establishment of Board. There is hereby established the Chippewa Cree-Montana Compact

Board. The Board shall consist of three members: one member selected by the Governor of the State of
Montana from up to six nominees, up to three nominated by the Commissioners of Chouteau County and
up to three nominated by the Commissioners of Hill County; one member appointed by the Chippewa Cree
Business Committee; and one member selected by the other two members. |f the Governor fails to select
a board member from the list of nominees, the Commissioners of Chouteau and Hill Counties may select
the member. All members shall be appointed within six months of the ratification date of this Compact and
within thirty days of the date any vacancy occurs. |f an appointment is not timely made by the Governor
or County Commissioners, the Director of DNRC or his/her designee shall fill the State's pasition. If an
appointment is not timely made by the Chippewa Cree Business Committee, the Diractor of the TWRD or
his/her designee shall fill the Tribe's position. Each member shall serve a five-year term and shall be eligibie
for reappointment. The initial term of each member shall be staggered with ane member serving a five-year
term, one a four-year term, and ane a three-year term. The initial term of each member shall be chosen
by lot. Expenses of the members appointed by the State and the Tribe shall be borne by the entity
appointing the member. The expenses of the third member and all other expenses shall be borne equally
by the Tribe and the State, subject to the availabiiity of funds.

2. Membership. Should the two appointed members fail to agree on the selection of a third
member within sixty days of the date of appointment of the secand member, or within thirty days after any
vacancy occurs, the following procedure shall be utilized:

a. Within five days thereafter each member shall nominate three persons to serve as a member of
the Board;

b. Within fifteen days thereafter each member shall reject two of the persons nominated by the
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other member;
c. Within five days thereafter, the remaining two nominees shall be submitted to the Dean of the
University of Montana School of Law who shall select the third member from the two nominees.

3. Quorum and Vote Required. Two members of the Beard shall constitute a quorum if reasonable

notice of the time, place, and purpose of the meeting, hearing, or other proceeding has been provided in
advance to the absent member. All Board decisions shall be by a majority of the Board, shall be in writing
and, together with any dissenting opinions, shall be served on all parties in the proceeding before the Board,
and on the parties to this Compact.

4. Jurisdiction of the Board. The Chippewa Cree-Montana Compact Board shall have jurisdiction

to resolve controversies over the right to the use of water as between users of the Tribal Water Right and
users of water rights recognized under state law including any contributaor to a salinity problem. Such
controversies shall include, but shall not be limited to, disputes as to the meaning of this Compact.

5. Pre-requisite Administrative Remedy.

a. Any non-tribal water user concerned that a new development or change in use of water by the
Tribe is inconsistent with the Compact shall first contact the Havre Regional Office of the DNRC. If the
DNRC and the TWRD are unable to resolve the issue in a reasonable time through discussion, DNRC, the
water user, or the Tribe may seek relief through the Compact Board. The Tribe agrees to allow DNRC
reasonable access onto Tribal land to observe the challenged development or change in use.

b. The Tribe or any tribal water user concerned that a new development or change in use or
transfer of water by nan-tribal water users is inconsistent with the Compact shall first contact the TWRD.
If the TWRD and the DNRC are unable to resolve the issue in a reasonable time through discussion, the
TWRD or the Tribal water user may seek relief through the Compact Board. The DNRC agrees to assist the
TWRD in obtaining reasonable access onte the non-tribal water user’s land to observe the challenged
development or change in use or transfer.

¢. The TWRD and the DNRC may jointly develop supplemental procedures as necessary or
appropriate. Such supplemental procedures are pursuant to, and will not be deemed a modification of, this
Compact.

6. Powers and Duties. The Board shall hold hearings upon natice in proceedings before it and shall

have the power to administer oaths, take evidence and issue subpoenas to compel attendance of witnesses
or production of documents or other evidence, and to appoint a technical expert for the purposes of Section
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B.2.b. of Article |V. The Tribe and the State shall enforce the Board’s subpoenas in the same manner as
prescribed by the laws of the Tribe and the State for enforcing a subpoena issued by the courts of each
respective sovereign in a civil action. The parties to the controversy may present evidence and cross
examine any witnesses. The Board shall determine the controversy and grant any appropriate relief,
including a temporary order; provided that, the Board shall have no power to award money damages, costs,
or attorneys fees. All decisions of the Board shall be by majority vote and in writing. The Board shali adopt
necessary rules and regulations to carry out its responsibilities within six months after its first meeting. All
records of the Board shall be open to public inspection, except a.s otherwise ordered by the Board.

7. Beview and Enforcement of Board Decisions.

a. Decisions by the Board shall be effective immediately, unless stayed by the Board. Unless
otherwise provided by Congress, only the United States and parties to the proceedings before the Board
may appeal any final decision by the Board to a court of competent jurisdiction within thirty (30} days of
such decision. The hearing on appeal shall be a trial de nove. The notice of appeal shall be filed with the
Board and served personally or by registered mail upon ail parties to the proceeding before the Board.

b. Unless an appeal is filed within thirty (30) days of a final decision of the Board, as provided in

Section D.7.a. of Article IV, any decision of the Board shall be recognized and enforced by any court of

' competent jurisdiction on petition of the Board, or any party before the Board in the proceeding in which

the decision was made.

c. A court of competent jurisdiction in which a timely appeal is filed pursuant to Section D.7.a. of
Articie IV, or in which a petition to confirm or enforce is filed pursuant to Section D.7.b. of Article IV, may
order such temporary or permanent relief as it considers just and proper.

d. Any appeal may be taken from any decision of the court in which a timely appeal is filed
pursuant to Section D.7.a. of Article IV, or in which a petition to confirm or enforce is filed pursuant to
Section D.7.b. of Article IV, in the manner and to the same extent as from arders or judgments of the court
in a civil action.

e. In any appeal or petition to confirm or enforce the Board’s decision, the Board shall file ’with the
court the record of the proceedings before the Board within sixty (60} days of filing of a notice of appeal.

8. Waiver of Immunity. The Tribe and the State hereby waive their respective immunities from suit,

including any defense the State shall have under the Eleventh Amendment of the Constitution of the United

States, in order to permit the resolution of disputes under this Compact by the Chippewa Cree-Montana
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Compact Board, and the appeal or judicial enfoercement of Beard decisions as provided herein, except that
such wativers of sovereign immunity by the Tribe or the State shall not extend to any action for money
damages, costs, or attorneys’ fees. The parties agree that only Congress can waive the immunity of the
United States. The participation of the United States in the proceedings of the Compact Board shall be as
provided by Congress.

ARTICLE V - DISCLAIMERS AND RESERVATIONS

A. No Effect on Tribal Rights or Other Federal Reserved Water Rights.

1. The relationship between the water rights of the Chippewa Cree Tribe described herein and any
rights to water of any other Indian Tribe, or of any federally derived water right of an individual, or of the
United States on behalf of such Tribe or individual shall be determined by the rule of priority.

2. Nothing in this Compact may be construed or interpreted in any manner to establish the nature,
extent, or manner of administration of the rights to water of any other Indian tribes and tribal members of
other Indian tribes.

3. Nothing in this Compact is otherwise intended to conflict with or abrogate a right or claim of
an Indian Tribe other than the Chippewa Cree Tribe regarding its boundaries or property interests.

4. Nothing in this Compact may be construed or interpreted in any manner to establish the nature,
extent, or manner of administration of the rights to water of any other federal agency or federal lands other
than those of the Chippewa Cree Tribe.

B. General Disclaimers.

Nothing in this Compact shall be so construed or interpreted:

1. As a precedent for the litigation of reserved water rights or the interpretation or administration
of future compacts between the United States and the State, or the United States and any other state;

2. To preclude the acquisition or exercise of a right to the use of water by any member of the Tribe
outside the Reservation by purchase of such right or by acquisition of land, or by application to the State.

3. To determine the relative rights inter sese of persons using water under the authority of the
State or the Tribe;

4, To limit in any way the rights of the parties or any other person to litigate any issues or
questions not resolved by this Compact;

5. To authorize the taking of a water right which is vested under state or federal law;

6. To create or deny substantive rights through headings or captions used in this Compact;
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7. To preclude or to discourage the Tribe from acquiring, by contracting or by other means, water
rights in addition to the rights acquired under this Compact from any existing or future federal storage
facilities off the Reservation-;

8. To address or prejudge whether, in any interstate apportionment, the Tribe's water right shall
be counted as part of the waters apportioned to the State; ef

9. Ta prohibit the Tribe, or the United States on behalf of the Tribe, from objecting in any generai
stream adjudication in Montana Water Court to any claims to water rights not protected by a arainage
stipulation set forth in Appendix 2 of this Compact; provided that, the United States, on behalf ot any other
Indian tribe, or in its own right, may raise valid cbjections to any claims listed in Appendix 2 and Appendix
3 of this Compact-;

10. To constitute a waiver of sovereign immunity by the Tribe, State, or United States, except as
is expressly set forth in this Compact=;

11. Unless otherwise provided by Congress, to prevent the United States, as trustee for the Tribe,
or the Tribe itself, from filing an action in any court of competent jurisdiction, to prevent any party from
interfering with the Tribe in the enjoyment of any water right in this Compact,

C. Rights Reserved.

The parties expressly reserve all rights not granted, recognized or relinquished in this Compact.

D. Obligations of United States Contingent.

Notwithstanding any other language in this Compact, except as authorized under other provisions
of federai law, the obligations of the United States under this Compact shall be contingent on authorization
by Congress.

E. Expenditures of Money Contingent.

The expenditure or advance of any money or the performance of any work by the United States or
the Tribe pursuant toe this Compact which may require appropriation of money by Congress or allotment
of funds shall be contingent on such appropriation or allotment being made.

ARTICLE VI - CONTRIBUTIONS TO SETTLEMENT

The Tribe and the State of Montana agree to support federal legislation ratifying this Compact that

wili accomplish the following:

A. Off-Reservation Water Sources.

1. Lake Elwell Water Suppiy. The State and the Tribe agree to support federal legislation that will
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provide an allocation of 10,000 acre-feet per year from storage water in Lake Elwell, as described in Section
C.6. of Article Ill. The priority date of this water right shall be that established for the source of supply.
This water right will be held in trust and will be part of the Tribal Water Right.

2. Right to Participate in Future Projects to Import Water to the Milk River. The Tribe shall have

the right to participate in any project to augment the water supply in the Milk River system by transferring
water from another drainage, and to have any such augmentation project deliver any entitlement of the
Tribe to water to a point on the Reservation designated by the Tribe.

B. Provision Of A Municipal, Rural, And Industrial Water Supply System, And A Tribal Economic

Development Fund.

The State and Tribe agree to support federal legislation that will authorize and fund a municipal,
rural and industrial water system adequate to meet the future MR&I water needs of the Tribe, according

to the needs and population projections as set forth in the Municipal, Rural and Industrial {MR&I) Water

Supply System Needs Assessment prepared for the Bureau of Reclamation, U.S. Department of the !nterior
(January, 1998), through either aregional system or a system serving the Reservation only. The State and
Tribe further agree to support federal legislation that will establish an economic development fund as agreed
to by the Tribe and the Department of the Interior, or by the Tribe and the Montana Congressional
Delegation. Support by the Department of Interior for the proposed MR&! system will depend on a
demonstration of feasibility and appropriate allocation of costs.

C. Implementation Contingencies and Cost Share of Administration and Mitigation.

Implementation of this Compact shall be contingent upon the appropriation of necessary funds by
the Congress and by the Montana Legislature. The performance of any obligation by any party under this
Compact shall be contingent upon appropriation of funds therefor. No liability shail accrue to any party in
case necessary funds are not appropriated. The State and the Tribe agree to recommend the following cost
share for administration and mitigation necessary to implement the Compact to the Montana State
Legisiature and the Congress for appropriation on a schedule consistent with implementation as
contemplated in this Compact.

1. The State and the Tribe agree to support federal legislation to appropriate $3,070,000 for the
administration of the Tribal Water Right by the Tribal Water Resources Department as set forth in Articles
[ll and IV of the Compact, including but not limited to: stream flow gages; diversion/bypass structures on
Big Sandy Creek: aerial survey of impoundments on the Reservation; and development of a Tribal Water
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Code.

2. The State and the Tribe agree to support state legislation to appropriate $15C,000 for the
following purposes as set forth in Articles Il and 1V of the Compact: water quality discharge monitoring
wells and monitoring program; diversion structure on Big Sandy Creek; conveyance structure on Box Elder
Creek; and purchase of contract water from Lower Beaver Creek Reservoir.

3. The state agrees to provide services, subject to the availabiity of funds, valued at $400,000
for administ_ration required by the Compact and for water quality sampling required by this Compacrt.

ARTICLE VII - FINALITY, SETTLEMENT OF CLAIMS,
AND EFFECTIVENESS OF COMPACT

A. Ratification and Effectiveness of Compact .

1. This Compact shall become effective on the date it is ratified by the Tribe, by the State, and by
the Congress of the United States, whichever date is latest; provided that, notwithstanding the provisions
of Section 856-2-702(2), MCA, those aspects of the Compact specifically designated in Section A.2. of
Article Vi, shall become effective as stated therein. Upon ratification of this Compact by the Tribe and by
the State, whichever is later, the terms of this Compact may not be altered, voided, or modified in any
respect without the consent of both the Tribe and the State. Once ratified by Congress, the Tribe, and the
State, the Compact may not be modified without the consent of the Tribe, the State, and the United States.

2. As between the State and the Tribe, the maratorium on state permits in the Big Sandy Creek
Basin set forth in Section A.7. of Article IV, shall become effective upon the date the Compact is ratified
by the Montana Legislature and by the Chippewa Cree Business Committee, whichever date is later. The
reservoir operational plan for Bonneau Reservoir set forth in Section B.1 of Article IV shall not become
effective until the Reservoir is enlarged.

3. Notwithstanding any other provision in this Compact, the Tribe reserves the right to withdraw
as a party to this Compact -

a. if Congress has not ratified this Compact within four [4) years from the date the Compact is
ratified by the Tribe and by the State, whichever date is later, or

b. if the municipal, rural, and industrial water supply system which the feasibility study identifies

as the preferred alternative to serve the Rocky Boy’s Reservation, or an equivalent WATER SUPPLY system

as determined by the Tribe, is not authorized within four (4) years of the date the Compact is ratified by
the Tribe and by the State, whichever date is later, or
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c. if appropriations are not authorized by Congress, including appropriations for planning, design,
and other pre-construction work on the municipal, rural, and industrial water supply system authorized by
Congress to serve the Rocky Boy's Reservation, within five {5) years of the date the Compact is ratified
by the Tribe and by the State, whichever date i1s later, or

d. if appropriations are not made in the manner contemplated by the federa!l legisiation authorizing
the Tribat municipal, rural, and industrial water supply system, or

e. if construction of the Tribal municipal, rural, and industrial water supply system authorized by
Congress to serve the Rocky Boy’s Reservation, has not commenced within seven (7) years from the date
the Compact is ratified by the Tribe and by the State, whichever date is later, or

f. if construction of the Tribal municipal, rural, andg industrial water supply system authorized by
Congress to serve the Rocky Boy's Reservation, has not been completed within fourteen {14} years from
the date the Compact is ratified by the Tribe and by the State, whichever date is later.

The Tribe may exercise its right to withdraw by sending to the Governor of the State of Montana
and to the Secretary of the Interior by certified mail a resolution of the Chippewa Cree Business Committee
stating the Tribe’s intent to withdraw and specifying a withdrawal date not sooner than 30 days from the
date of the resolution. On the date designated in the resolution for Tribal withdrawal, this Compact shall
become null and void without further action by any party, and the parties agree to resume negotiation in
good faith for quantification of the water rights of the Chippewa Cree Tribe and entry of a decree in a court
of competent jurisdiction. If the Tribe fails to take action to withdraw within five (5} years following the
fourteen (14) year deadline for completion of the water system, all provisions of the Compact shall remain
in effect.

4. Notwithstanding any other provision in this Compact, the Department of the Interior reserves
the right to refuse support for federal legislation ratifying this Compact.

B. Incorporation Into Decrees and Disposition of Federal Suits.

1. The Tribe and the State agree to defend the provisions and purposes of this Compact including
the quantification set forth in ARTICLE IIl, from all challenges and attacks in all proceedings pursuant ta this
Section B of Article VII.

2. Within 180 days of the date this Compact is ratified by the Chippewa Cree Business Committee,
the State of Montana,' and Congress, whichever is latest, the Tribe, the State, or the United States shall

file, in the general stream adjudication filed by the State of Montana pursuant to the provisions of
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85-2-70213), MCA, a motion for entry of the proposed decree set forth in Appendix 1 as the decree of the
water rights held by the United States in trust for the Chippewa Cree Tribe of the Rocky Boy’s Reservation.
If the court does not approve the proposed decree submitted with the motion within three years foliowing
the filing of the motion, the Compact shatl be voidable by agreement m“ the parties. If the court approves
the proposed decree within three years, but the decree is subsequently set aside by the court or on appeal,
the Compact shall be voidable by agreement of the parties. The parties understand and agree that the
submission of this Compact to a state court or courts, as praovided for in this Compact, is solely to comply
with the provisions of 85-2-702(3), MCA, and does not expand the jurisdiction of the state court or expand
in any manner the waiver of sovereign immunity of the United States in the McCarran Amendment, 43
U.S.C. 8666 or other provision of federal law.

3. Consistent With section 3-7-224, MCA, setting forth the jurisdiction of the chief water judge,
for the purposes of section 85-2-702(3), MCA, the review by the Montana Water Court shall be limited to
Article Ill, Section A.8. of Article IV, and Appéndix 1, and may extend to other sections of the Compact
only to the extent that they relate to the determination of existing water rights. The final decree shall
consist of Article {li and Section A.8. of Article IV as displayed in Appendix 1 and such other information
as may be required by 85-2-234, MCA. Nevertheless, pursuant to section 85-2-702(3), MCA, the terms
of the entire Compact must be included in the preliminary decree without alteration for the purpose of
notice.

4. Upon the issuance of a final decree by the Montana Water Court, or its successor, and the
completion of any direct appeals therefrom, or upon the expiration of the time for filing any such appeal,
the United States, the Tribe, and the State shall execute and file joint motions pursuant to Rule 41(a}, Fed.
R. Civ. P., to dismiss the Tribe's claims, and any claims made by the United States as trustee for the Tribe,

in United States v. Aageson, No. CIV-79-21-GF {D. Mont. 1979) (hereinafter referred to as "Aageson") and

such claims may only be refiled if the Tribe exercises its option to withdraw as a party to the Compact
pursuant to Section A, 3. of Article VII. This Compact shall be filed as a consent decree in Aageson only
if, prior to the dismissal of Aageson as provided in this Article, it is finaily determined in a judgment binding
upon the State of Montana that the state courts lack jurisdiction over, or that the state court proceedings
are inadequate t¢ adjudicate, some or all of the water rights asserted in Aagesan.

C. Tribal Settlement of Water Claims,

The parties intend that the water rights and other rights confirmed to the Tribe in this Compact are
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in full satisfaction of the Tribe's water rights claims, including federal reserved water rights claims based

on Winters v. United States, 207 U.S. 564 (1908). In consideration of the rights confirmed to the Tribe

in this Compact, includiné rights to the future development of water pursuant to Section C. of Article 1ll,
and of performance by the State of Montana and the United States bf all actions required by this Compact,
including entry of a final order issuing the decree of the reserved water rights of the Tribe held in trust by
the United States as quantified in the Compact and displayed in Appendix 1, the Tribe and the United
States as trustee for the Tribe hereby relinguish any and all claims to water rights of the Chippewa Cree
Tribe within the State of Montana existing on the date this Compact is ratified by the State and the Tribe,
whichever date is later.

D. Binding Effect.

Upon the effectiveness of any provision of this Compact, the terms of that provision will be binding:

1. Upon the State and any person or entity of any nature whatsoever using, claiming or in any
manner asserting any right under the authority of the State to the use of water in the State of Montana;
provided that, the validity of consent, ratification, or authorization by the State is to be determined by
Montana law;

2. Upon the Tribe and any person or entity of any nature whatsocever using, claiming or in any

manner asserting any right UNDER THE AUTHORITY OF THE TRIBE to the use of the Tribe’s water right,

or any right arising under any doctrine of reserved or aboriginal water rights for the Tribe—eoramy—riaht
arisirg-undetrbaltaw, provided that, the validity of consent, ratification or authorization by the Tribe is
to be determined by tribal law; and

3. Upon the United States and any person or entity of any nature whatsoever using, claiming or
in any manner asserting any right under the authority of the United States to the use of water in the State
of Montana; provided that, the validity of consent, ratification or authorization by the United States is to

he determined by federal law; and further provided that, nothing contained in this Compact affects any

claim of any Indian tribe other than the Chippewa Cree Tribe, or of persons ctaiming water through any
such other Indian tribe, or the right of any indian tribe other than the Chippewa Cree Tribe, or persons
claiming water through any such other Indian tribe, to pursue a claim to any water from any source based
on any theory of right or entitlement.

ARTICLE Vil - LEGISLATION

The State and Tribe agree to seek enactment of any legislation necessary to effectuate the
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provisions and purposes of this Compact, and to defend the provisions and purposes of this Compact from
all challenges and attacks; provided that, no provision of the Compact shail be modified as to substance
except as may be provided herein.

IN WITNESS WHEREQF the representatives of the State of Montana, the Chippewa Cree Tribe of
the Rocky Boy's Reservation, and the United States have signed this Compact on the day of

.19

NEW SECTION. Section 2. Provision exception. Notwithstanding the provisions of 7-6-204, Hill

County may apply the interest accrued on the $50,000 water purchase contract with the state of Montana

toward operation, maintenance, and future repairs to the Lower Beaver Creek reservoir. THE DEPARTMENT

{S_ AUTHORIZED TO EXECUTE A CONTRACT WITH HILL COUNTY FOR THE PURCHASE QF 800

ACRE-FEET OF WATER STORED IN LOWER BEAVER CREEK RESERVOIR. THE DEPARTMENT IS

AUTHORIZED TO ASSIST THE TRIBE, HILL COUNTY, AND ANY APPROPRIATE FEDERAL AGENCY IN

DRAFTING ANQOPERATING AGREEMENT FORCOORDINATION OF RELEASE OF THE PURCHASED WATER

FROM LOWER BEAVER CREEK RESERVOIR WITH REDUCTIONS IN THE NATURAL FLOW OF BEAVER

CREEK DUE TQO DIVERSION AND IMPOUNDMENT OF WATER ON THE RESERVATION.

NEW SECTION. Section 3. Codification instruction. [Section 1] is intended to be codified as an

integral part of Title 85, chapter 20, and the provisions of Title 85, chapter 20, apply to [section 1].

-END-
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SENATE BILL NO. 337
INTRODUCED BY GROSFIELD, STORY, SWYSGOOD, SWANSON, HALLIGAN, JERGESON, JENKINS,
MCCANN, HAGENER, DEBRUYCKER, PECK

A BILL FOR AN ACT ENTITLED: "AN ACT RATIFYING A RESERVED WATER RIGHTS COMPACT AMONG
THE STATE OF MONTANA, THE CHIPPEWA CREE TRIBE OF THE ROCKY BQY'S INDIAN RESERVATION,
AND THE UNITED STATES OF AMERICA."

BE IT ENACTED BY THE LEGISLATURE CF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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SENATE BILL NO. 337
INTRODUCED BY GROSFIELD, STORY, SWYSGQOD, SWANSON, HALLIGAN, JERGESON, JENKINS,
MCCANN, HAGENER, DEBRUYCKER, PECK

A BILL FOR AN ACT ENTITLED: "AN ACT RATIFYING A RESERVED WATER RIGHTS COMPACT AMONG
THE STATE OF MONTANA, THE CHIPPEWA CREE TRIBE CF THE ROCKY BOY'S INDIAN RESERVATION,
AND THE UNITED STATES OF AMERICA."

BE IT ENACTED 8Y THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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SENATE BILL NO. 337

INTROCUCED BY GROSFIELD, STORY, SWYSGQOOD, SWANSCON, HALLIGAN, JERGESCN. JENKINS,
MCCANN, HAGENER, DEBRUYCKER, PECK

A BILL FOR AN ACT ENTITLED: "AN ACT RATIFYING A RESERVED WATER RIGHTS COMPACT AMONG
THE STATE OF MONTANA, THE CHIPPEWA CREE TRIBE OF THE RCCKY BOY'S INDIAN RESERVATION,
AND THE UNITED STATES CF AMERICA.”

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MOCNTANA:

NEW SECTIQON. Section 1. Chippewa Cree Tribe-Montana compact ratified. The compact entered
into by the State of Montana and the Chippewa Cree Tribe of the Rocky Boy’s Indian Reservation an.d filed
with the Secretary of State of the State of Montana under the provisions of 85-2-702 on [date of filing] is
ratified. The compact is as follows:

WATER RIGHTS COMPACT
STATE OF MONTANA
CHIPPEWA CREE TRIBE OF THE ROCKY BOY'S RESERVATION
UNITED STATES OF AMERICA

This Compact is entered into by and among the State of Mantana, the Chippewa Cree Tribe of the
Rocky Boy's Resarvation, and the United States of America for the purpase of settling any and all existing
water rights claims of the Chippewa Cree Tribe in the State of Montana.

ARTICLE | - RECITALS |

WHEREAS, in 19793, the United States, on behalf of the Chippewa Cree Tribe of the Rocky Boy's
Reservation, brought suit in the United States District Court for the District of Montana to obtain a final
determination of tha Triba’s water rights claims, see, United States v. Aageson, No. CIV-73-21-GF {filed
April 5, 1979); and

WHEREAS, Cangress consented to state court jurisdiction over the quantification of claims to water
rights held by the United States of America in trust for the Tribe; see, “tha McCarran Amendment”, 43
U.5.C. §666 (1952); Colorado River Water Conservation Dist. v. United States, 424 U.5. 800 (1976};

Arizona v, San Carlos Apache Tribe, 463 U.S. 545 (1983}); and
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WHEREAS, the State of Montana initiated a general stream adjudication pursuant to the provisions
of Chapter 697, Laws of Montana 1379, which includes Chippewa Cree tribal water rights; and

WHEREAS, the United States has filed claims on behalf of the Chippewa Cree Tribe in the general
stream adjudication initiated by the State of Montana; and

WHEREAS, the Montana Reserved Water Rights Compact Commission, under 85-2-702(1), MCA,
is authorized to negotiata settlement of water rights claims filed by indian tribes ar on their behaif by the
United States claiming reserved waters within the State of Montana; and

WHEREAS, the faderal district court litigation was stayed in 1983 pending the outcome of Montana
State court water adjudication proceedings, see, 721 F.2d 1189; and

WHEREAS, the adjudication of Chippewa Cree tribal water rights in the state court proceedings has
been suspended while negotiations are proceeding to conclude a compact resolving all water rights claims
of the Chippewa Cree Tribe within the State of Montana; and

WHEREAS, the Chippewa Cree Business Committee, or its duly designated representatives, have
authority to negotiate this Compact pursuant to §1(a), of Article V! of the Tribal Constitution; and

WHEREAS, the Unitad States Attorney General, or a duly designated official of the United States
Department of Justice, has authority to execute this Compact on behalf of the United States pursuant to
the authority to settle litigation contained in 28 U.S.C. Sections 516-17 (1993); and

WHEREAS, the Secretary of the Interior, or a duly designated official of the United States
Department of the Interior, has authority to execute this Compact on behalf of the United States
Department of the Interior pursuant to 43 U.8.C. Sectian 1457 (1986), inter alia; and

WHEREAS, the Chippewa Cree Tribe, the State of Montana, and the United States agree that the
Tribal Water Right described in this Compact shall be in satisfaction of the Tribe's water rights claims within
the State of Montana; and

WHEREAS, it is in the best interest of all parties that the water rights claims of the Chippewa Cree
Tribe be settled through agreement between and among the Tribe, the State of Montana, and the United
States;

NOW THEREFORE, the parties agree to enter into this Compact for the purpasa of settling the water
rights claims of the Chippewa Cree Tribe within the Stats of Montana.

ARTICLE 1l - DEFINITIONS
The foilowing definitibns shall apply for purposes of this Compact:
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1. "Acre-foot” or "AF" means the amount of water necessary to cover one acre to a depth of one
foot and is equivalent to 43580 cubic feet.

2. "Adverse etfect” means an interference with the reasonable exercise of a water right.

3. "Acre feet per year” or "AFY" means the quantity of water to which the Tribe has a right each
year measured in acre feet over a period of a year,

4. "Ancestral Missouri River Channel Aguifer” means that material deposited by the Missouri River
prior ta Pleistocene glaciation, and glacial deposits underlying post-glacial alluvial deposits in the River valley
that are sufficiently permeabie to conduct groundwater and to yield water to wells. This aquifer is located
in the valley of Big Sandy Creek at a depth of 150 feet or more beneath the surface of the ground as shown
in Appendix 11 and described in USGS Water Supply Paper 1460-B, Swenson, Frank, "Geology and
Ground-Water Rescurces of the Lower Marias Irrigation Project Montana,” (1957).

5. "Beaver Creek Drainage" means Beaver Creek and its tributaries from its headwaters to the
confluence with the Milk River, as shown in Appendices 5 and 6.

6. "Big Sandy Creek Basin" means the mainstem of Big Sandy Creek and its tributaries {exclusive
of Sage Creek and Lonesome Lake) in Water Court Basin 40H from the headwaters to the confluence with
the Mitk River, as shown in Appendices 5 and 6.

7. "Board" means the Chippawa Cree - Montana Compact Board established by Section D. of
Article IV of this Compact.

8. "Bonneau Reservoir" means the water impoundment as shown in Appendix 8, including the
existing storage capacity and the proposed expanded storage capacity, and for which a water right is
described in Article Il of this Compact.

9. "Box Elder Creek Drainage” means the sub-basin of Big Sandy Creek Basin containing the reach
of Box Elder Creek from its headwaters to its confluence with Big Sandy Creek, as shown in Appendix 6.

10. "Brown’s Reservoir” means the proposed water impoundment as shown in Appendix 6,
including the existing storage capacity and the proposed expanded storage capacity, and for which a water
right is described in Articla lil of this Compact.

11. "Bypass"” means the dasignated streamtlow around or through a diversion,

12. "Camp Creek Drainage"” means the sub-basin of Big Sandy Creek Basin containing the reach
of Camp Creek from its headwaters to its confluence with Duck Creek, as shown in Appendix 6.

13 13. "Change in use" means a change in the point of diversion, the place of use, the purpaose
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of use, or the place or means of storage.

14. "Consumptive use" means use of water other than a "non-consumptive use” as defined in this
Article.

15. "Continuously store" or "continuous storage” means the right to fill and then continually refill
the active storage capacity of an impoundment fram the natural flow of the source on whicn the
impoundment is located.

16. "DNRC" means the Montana Department of Natural Resources and Conservation, or any
successor agency.

17. "Orainage Stipulation" means an agreement enterad into between and among the Tribe, the
United States acting in its capacity as trustee for the Tribe, and one or more signatory non-tribal water
users for antry as a stipulation in Montana Water Court. Drainage stipulations are set forth in Appendix
2,

18. "Drainage of Qrigin" means the drainage in which the water initially arises. See Appendix &
showing drainage area boundaries.

19. "Duck Creek Drainage" means the sub-basin of Big Sandy Creek Basin containing the reach of
Ouck Creek from its headwaters to its confluence with Big Sandy Creek, as shown in Appendix 6.

20. "East Fork Reservoir" means the proposed water impoundment as shown in Appendix 6,
including the existing storage capacity and the proposed axpanded storage capacity, and for which a water
right is described in Article il of this Compact.

21, "Evaporative Loss" means reduction in the quantity of water due to the process of evaporation
and shall be three {3} acre feet per surface acre rounded off as sat forth in Article Ili.

22. "Fish and Wildlife Enhancement” means the use of water to improve existing habitat for fish
and wildlife use, protection, conservation or management through physical or operational modifications of
impoundments, within the areas designated in Appendix 4.

23. "Gorman Creek Drainage" means the sub-basin of Big Sandy Creek Basin containing the reach
of Gorman Creek from its headwaters to its confluence with Big Sandy Creek, as shown in Appendix 6.

24. "Gravel Coulea Drainage” means the sub-basin of Big Sandy Creek Basin containing the reach
of Gravel Coulee from its headwaters to its confluance with Big Sandy Creek, as shown in Appendix 6.

25. "Groundwater" means any water that is beneath the ground surface.

26. "Hydrologically Connected” means the interconnection of groundwater and surface water such

i Legislarive
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that they constitute one water supply and use of either results in an impact to both.

27. "Lake Elwell" means the water impounded on the Marias River by Tiber Dam.

28. "Lonesome Lake Coulee” means the mainstem of Lonesome Lake Coulee and its tributaries n
Water Court Basin 40H from its headwaters to its confluence with Big Sandy Creek, as shown in
Appendices 5 & 6.

29. "Lower Big Sandy Creek Drainage" means the sub-basin of Big Sandy Creek Basin containing
the reach of Big Sandy Creek below its confluence with Box Eider Creek as shown in Appendix 6.

30. "Minimum Pool" means the quantity of water in an impcundment, as measured in acre-feet, or
by the water surface elevation in feet above sea lavel, that is not available for release for designated water
uses.

31. "MR&I] Water" means water for use for municipal, rural, industriali, domestic, and incidental
drought relief purposes on tha Reservation.

32. "Municipal/Domestic Uses" means water for domestic, public, commercial and industrial uses.

33. "Net Depletion” means the difference between the quantity of water diverted from a source and
the quantity of water returned to the same source at or near the point of diversion.

34. "New reserved water rights" means any reserved water rights created with acquisition of land
by the Tribe or the United States to be held in trust by the United States for the Tribe, after the date of
ratification of this Compact by the State and the Tribe, whichever is later.

35. "Non-consumptive use" means a use of water that does not cause a reduction in the source
of supply and in which substantially ail of the water returns without delay to the source of supply, causing
little or no disruption in stream or groundwater conditions.

36. "Noan-Irrigation Water Uses" means the use of water for purposes other than the production of
agricultural commodities, such as, but not limited to domestic, livestock, fish and wildlife, and recreational
uses, including development of golf courses.

37. "Parties” means the Tribe, the State of Montana, and the United States,

38. "Person” means an individual or any other entity, public or private, including the State, the Tribe
and the government of the United States and all officers, agents, and departments thereof.

39. "Ratification date"” means the date on which the Compact is finally approved by the Business
Committee of the Chippewa Cree Tribe, by the Montana Legislature, and by the Congress of the United

States, whichever date is latest.
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40. "Recognized under state law"” when referring to a water right means a water right arising under
state law, but does not include water rights arising under federal law.

41. "Release"” means (verb) to discharge water from storage, or (noun) the discharge of water from
storage.

42. "Reservation” means the Rocky Boy’s Reservation and includes all lands and interests in lands
which are held in trust by the United States for the Chippewa Cree Tribe, including future additions to the
Reservation.

43. "Sage Creek” means the main stem of Sage Creek and its tributaries in Water Court Basin 40G
from the headwaters to the confluence with Big Sandy Creek, as shown in Appendices 5 and 6.

44, "Secretary" means the Secretary of the United States Department of the Interior, or his or her
duly authorized representative. .

45, "Shaltow Alluvium Aquifer” means the material deposited by flowing water generally during,
or after Pleistocene glaciation that is sufficiently permeable to conduct groundwater and to yield water to
wells and springs.

46. "State” means the state of Montana and all officers, agents, departments, and poilitical
subdivisions thereof.

47, "Stockwatering” means the storage and use of water for the purpose of providing water to
domesticated animals and wildlife.

48, "Stoneman Farms" means the tribal agricuitural projects shown in Appendix 6.

49. "Stoneman Reservoir” means the water impoundment, as shown in Appendix 6, including the
axisting storage capacity and the proposed expanded storage capacity, and for which a water right is
described in Article Hl of this Compact.

50. "Subordinate™ means to rank the priority in which a water right is fuifilled behind other specified
water rights without regard to relative priority dates.

51. "Supplemental Irrigation Water” means water used for irrigation, as a secondary supply, once
it becomes apparent that the primary supply will be unable to meet the full annual demand.

§2. "Surface Acres" means the horizontal area in acres associated with tha water surface in an
impoundment when filled to the maximum capacity. . |

53, "Transfer” means (verb) to authorize a person to use all or any part of the Tribal Water Right

through a service contract, lease, or other similar agreement of limited duration; (noun) a service contract,
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lease, or other similar agreement of limited duration authorizing the use of all or any part of the Tribal Water
Right.

54. "Tribat Water Resources Department” or "TWRD" means the Chippewa Cree Tribal Water
Resources Department, or any successor agency.

55. "Tribat Water Right" means -the right of the Chippewa Cree Tribe of the Rocky Boy's
Reservation to divert, use, or store water as described by Article Ill of this Compact,

58. "Tribe” means the Chippewa Cree Tribe of the Rocky Boy’s Reservation and all officers, agents
and departments thereof.

57. "United States” means the federal government and all officers, agencies, departments, and
political subdivisions thereof.

58. "Upper Big éandy Creek Drainage” means the sub-basin of Big Sandy Creek Basin containing
the reach of Big Sandy Creek from its headwaters to its confluence with Box E!der Creek, as shown in
Appendix 8.

59. "Volcanic Bedrock Aquifer” means those Tertiary igneous rock units that are sufficiently
permeable to conduct groundwater and to yield water to wells and springs as shown in USGS
Miscellaneous Geologic Investigations Map 1-234, “Preliminary General Geologic Map of the Laredo
Quadrangie, Bearpaw Mountains, Montana,” and Map 1-235, "Preliminary Geologic Map of the Centennial
Mountain Quadrangle, Bearpaw Mountains, Montana,” and shown as surface outcrop in Appendix 11.

ARTICLE Il - TRIBAL WATER RIGHT

A, Basin 40H; Big Sandy Creek Basin.

1. Gravel Coulee/Lower Big Sandy Creek Drainages - 1690 AFY diversion - 1000 AF continuous
storage.

a. Quantification - Source - Volume,

(1} Storage. The Tribe shall have the right to continuously store or permit the continuous storage
of up to a capacity of 1000 AF of water in Stoneman Dam and Reservoir from the natural flow of Gravel
Coulee. Subject to the 1000 AF limit on storage capacity, the Tribe shail have the additional right to divert
up to 1480 AFY from the direct flow of Lower Big Sandy Creek and up to 445 AFY from groundwater for
storage in Stoneman Dam and Reservoir as set forth in Section A.1.a.(2) of Article lll. The quantity
impounded by continuous storage shall not decrease the 1480 AFY which tha Tribe may divert for irrigatien
THE Hrigati purpo;v.es as-sottorth ALLOWED in Seetionrs SECTION A.1.e. H4-anrd{} of Article
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Il In addition to the storage right set forth in this section, the Tribe shall have the right to store water for
stockwatering and fish and wildlife purposes, as set forth in Sections A.1 .e.(3) and (4) of Article Il

{2) Diversion. The Tribe shall have the right to divert or use or permit the diversion or use of 1690
AFY of water from the following sources where they cccur on the Reservation in any combination up to
the limits on each source and the total limit of 1690 AFY:

{a) Direct Flow. The Tribe shai! have the right to divert or use or permit the diversion or use of up
to 1690 AFY from the direct flow of Gravel Coulee and Lower Big Sandy Creek and its tributaries. 1480
AFY of the water from direct flow may he diverted to storage prior to application to any purposes allowed
in Section A.1.e. of Article i [ll without reducing the amount that can be applied to such purposes until
such water is re-diverted from storage and applied to such purposes.

{b) Storage. Of the 1690 AFY, the Tribe shail have the right to divert 1480 AFY from storage in
Stoneman Reservoir for irrigation and non-irrigation purposes as more specificaily provided in Sections
A.1.e.(1) and (2) of Articte H); provided that, the right to divert 1480 AFY from Lower Big Sandy Creek to
storage is not reduced by the amount of water diverted for irrigation ar non-irrigation purpases from water
derived from storage.

{c} Groundwater. Of the 1690 AFY, the Tribe shall have tha right to withdraw and use or permit
the withdrawal and use aof up to 445 AFY of groundwater in the Graval Coulee and Lower Big Sandy Creek

drainages in compliance with Seetien SECTIONS A.6.a. and b. of Article IV. Fherightto-divrert44B-AFY

purposes—from-watordorivod-frorm-sterageor Groundwater may be diverted to storage prior to application

to any purposes allowed in Section A.1.e, of Article lll without reducing the amount that can be applied
to such purposes until such water is re-diverted from storage and applied to such purposes.

{i) Of the 445 AFY, 100 AFY may be appropriated from the shallow alluvium along Gravel Coulee
and Lower Big Sandy Cresk.

(i} Of the 445 AFY, 345 AFY may be appropriated from the Ancestral Missouri River Channel
Aquifer in the Gravel Coulee and Lower Big Sandy Creek drainages. Groundwater from the Ancestral
Missouri River Channel Aquifer is & primary source for non-irrigation uses; provided that, the non-irrigation
uses do not result in discharge of untreated water to land or surface water. Groundwater from the
Ancestral Missouri River Channal Aguifer is a supplemental source for irrigation uses.

b. Priority Date. The water rights to surface flow, groundwater, and storage as set forth in Section
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A.1. of Article lll, for the Gravel Coulee and Lower Big Sandy drainages shail have a priority date of
Septembear 7, 1916, subject to the subordination agreements set forth in Section A.8. of Article IV, and
the drainage stipulations set forth in Appendix 2.

c. Period of Use. The period of use of this water right shall be from January 1 through December
31 of each vyear.

d. Points and means of diversion. Subject to the terms and conditions set forth in Article IV, the

Tribe may divert or permit the diversian of this water right from any place and by any means on Lower Big
Sandy Creek and Gravel Coulee drainages on the Reservation.

e. Purposes. The Tribe’'s right to 1690 AFY from the Gravel Coulee and Lower Big Sandy drainages
may be used for the following purposes; provided that, subject to the limitations set forth in Article IV, the

Tribe may make a change in use or transfer of the water identified for irrigation and non-irrigation purposes.

{1) lrrigation.

(a) Volume. 1380 AFY of water in Gravel Coulee and Lower Big Sandy Creek drainages may be
used for irrigation. '

{b}) Source. The 1380 AFY for irrigation may come from a combination of direct flow, storage and

groundwater in the Gravel Coulee and Lower Big Sandy drainages.

(c) Place of use. The 1380 AFY may be used to irrigate 540 acres at Stoneman Farms cn the
Reservation.

(2) Non-Irrigation.

(a) Volume. 100 AFY of water in Gravel Coulee and Lower Big Sandy Creek drainages may be used
for non-irrigation purposes.

(b} Source. The 100 AFY for nan-irrigation purposes may came from a combination of direct flow,

storage, and groundwater in the Gravel Coulee and Lower Big Sandy drainages.

(c) Point of diversion. The 100 AFY for non-irrigation purposes may be diverted on the Reservation

within the Lower Big Sandy and Gravel Coulee drainages.

{3} Stockwatering - Evaporative Loss. Use of the Tribal Water Right for stockwatering in Gravel

Coulee and Lower Big Sandy Creek drainages is a caonsumptive use, The Tribe may not make a change in
use or transfer of the water right for stockwatering; provided that, the Tribe may repair or relocate an

impoundment for stockwatering within the drainage of origin; and provided further that, the new point of

diversion or place of use does not change to a place from upstream of to dawnstream of, or from
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downstream of to upstream of the location of the point of diversion of a water right recognized under state
law with a priority date before the date the Compact is ratified by the State and the Tribe, whichever date
is later.

(a} Volume. 160 AFY aof water in Gravel Coulee and Lower Big Sandy Creek drainages may be used

for stockwatering as a coensumptive use measured by evaporative loss; provided that, the total surface
acreage of impoundments shall not exceed 40 surface acres of impoundments on Lower Big Sandy drainage
and 13 surface acres of impoundments on Gravel Coulee drainage. The Tribe shall have the right to
continuously store water in these impoundments.

{b) Source.

i. Of the 160 AFY, 120 AFY for stockwatering may come from the direct flow of Lower Big Sandy
Creek.

it, Of the 160 AFY, 40 AFY for stockwatering may came from the direct flow of Gravel Coulee.

ili. Water for stockwatering may not be diverted from a perennial stream for off-stream storage other
than for a lined starage facility with a capacity of less than 0.5 AF,

{c) Place of use. The Tribal Water Right for stockwatering in the Gravel Coulee and Lower Big
Sandy Creek drainages may be used in the drainage of origin, on the Reservation. The current stockwater
impoundments are shown in Appendix 7.

{4) Fish and Wildlife Enhancement - Evaporative Loss. Use of tha Tribal Water Right for fish and

wildlife anhancement in Gravel Coulee and Lower Big Sandy Creek drainages is a consumptive use. The
Tribe may not make a change in use or transfer of the Tribal Water Right for fish and wiidlife enhancement;
provided that, the Tribe may repair or relocate an impoundment for fish and wildlife enhancement within

the drainage of origin; and provided further that, the new paint of diversion or place of use does not change

to a place from upstream of to dewnstream of, or from downstream of to upstream of the location of the
point of diversicn of a water right recognized under state law with a priority date bsfora the date the
Compact is ratified by the State and the Tribe, whichever date is later.

{a) Volume. 50 AFY of water may be used for fish and wildlife enhancement as a consumptive use
measured by evaporative loss; provided that, the total surface acreage of impoundments shall not exceed
16 surface acres of impoundments in the Gravel Coulee and Lower Big Sandy Creek drainages. The Tribe
shall have the right to continuously stors water in these impoundments.

(b} Source. The 50 AFY for fish and wildlife enhancement may come from the direct flow of Gravel
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Coulee and Big Sandy Creek.

{c) Place of use. The Tribal Water Right for fish and wildlife enhancement may be used in the areas
]
shown in Appendix 4 in the Gravel Coulee and Big Sandy Creek drainages, in the respective drainages of
origin.

2. Box Elder Creek Drainage - 634Q AFY diversion - 4800 AF continuous storage.

a. Quantification - Source - Volume.

{1) Storage. The Tribe shall have the right to continuously store, or permit the continuous storage
in Bonneau Reservoir, Brown's Reservoir, and in any new impoundments, of up to a capacity of 4800 AF
from the natural flow of Box Elder Creek, or any natural flow from the source on which the impoundment
is located. Subject to the 4800 AF limit on starage capacity, the Tribe shall have the additional right to
divert up to 6310 AFY from the direct flow of Box Elder Creek for storage in Brown’'s Reservoir and in any
new impoundments not located on Box Elder Creek and to divert 1950 AFY from groundwater for séorage
in any new or existing impoundment wherever located, as set forth in Section A.2.a.(2) of Article ill. The
quantity impounded by continuous storage shail not decrease the 6310 AFY, which the Tribe—wrder MAY
DIVERT FOR THE PURPOSES ALLOWED IN Section A.2.e {H-and-2} of Article Ill—has-a-rghtto-divertfor
irrgation-ond-ren-rrHgatienpurpases. |n addition to the storage right set forth in this section, the Tribe shall

have the right to store water for stockwatering and fish and wildlife enhancement purposes as set forth in

Sections A.2.e.(4) and {5} of Article Ill.

{2) Diversion. The Tribe shai# have the right to use or permit the use of 6940 AFY of water from
the following sources where they occur on the Reservation in any combination up to the limits on each
source and the total limit of 6940 AFY:

{a) Direct Flow. Of the 6940 AFY, the Tribe shall have the right to divert or use or permit the
diversion or use of up to 6590 AFY from Box Elder Creek and its tributaries. 6310 AFY of the water from
direct flow may be diverted ta storage prior to application to any purposes ailowed in Section A.2.e. of
Article 11l without reducing the amount that can be applied to such purposes until such water is re-diverted
from storage and applied to such purpases.

{b} Storage. Of the 6340 AFY, the Tribe shall have the right to divert a total of 6310 AFY from
storage in one or more of the feilowing reservoirs: Bonneau Reservoir, Brown's Reservoi;', and any new
impoundments for irrigation and nan-irrigation purposes. The right to divert 6310 AFY from Box Elder
Creek 1o storage is not reduced by the amount of water diverted for irrigation or non-irrigation purposes
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from water derived from storage.
(c) Groundwater. Of the 6940 AFY, the Tribe shall have the right to withdraw and use or to permit
the withdrawal and use of up to 1950 AFY of groundwater in the Box Elder Creek drainage in compliance

with Seetienr SECTIONS A-8- A .68.A. AND B. of Article IV. Groundwater may be diverted 1o storage prior

to application to any purposes allowed in Section A 2.e. of Articie !l without reducing the amount that can
be applied to such purposes until such water is re-diverted from starage and applied to such purposes.

{iy Of the 1950 AFY, 180 AFY may be appropriated from the shallow alluvium in the Box Elder
Creek drainage.

(i) Of the 1990 AFY, 230 AFY may be appropriated from the volcanic bedrock in the Box Elder
Creek drainage.

(i) Of the 1950 AFY, 1670 AFY may be appropriated from the Ancestral Missouri River Channel
Aquifer; provided that, should water be imported to the Reservation, the entire 1950 AFY may be
appropriated from the Ancestral Missouri River Channel Aquifer. Water from the Ancestral Missaouri River
Channel Aquifer is a primary source for non-irrigation uses; provided that, the non-irrigation uses do not
result in discharge of untreated water to land or surface water. Groundwater from the Ancestral Missouri
River Channel Aquifer is a supplemental sgurce for irrigation uses.

b. Priority Date. The water rights to surface flow, groundwater, and storage, as set forth in Section
A.2. of Article lll, for the Box Elder Creek drainage, including water supplied by Box Elder Creek for
off-stream storage, shail have a priority date of September 10, 1888, subject to the subordination
agreements set forth in Section A.8. of Article IV, and the drainage stipuiationé set forth in Appendix 2.

c. Period of use. The period of use of this water right shall be from January 1 through December
31 of each year.

d. Points and Means of divergion. Subject to the terms and conditions set forth in Article IV, the

Tribe may divert or permit the diversion of this water right from any place and by any means in the Box
Eider Creek drainage on the Reservation,

e. Purposes. The Tribe's right to 6940 AFY in the Box Elder Creek drainage may be used for the
following purposes; provided that, subject to the limitations set forth in Article IV, the Tribe may make a

change in use or transfer of the water identified for irrigation, non-irrigation and municipal/domestic

purposes.
(1) ILrrigation.
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fa) Volume. 6280 AFY of water in the Box Elder Creek drainage may be used for irrigation.

(b) Source. The 6280 AFY for irrigation may come from a combination of direct flow, storage and

groundwater. Water from the Ancestral Missouri River Channel Aquifer is a primary source for
non-irrigation uses; provided that, the non-irrigation uses do not result in discharge of untreated water to
land or surface water. Groundwater from the Ancestral Missouri River Channel Aquifer is a supplemental
source for irrigation uses.

(c) Place of use. The 6280 AFY may be used to irrigate 1930 acres at the Stoneman Farms on the
Reservation.

12) Non-irrigation.

{a) Volume. 30 AFY of water in the Box Elder Creek drainage may be used for non-irrigation
purposes.

{b} Source. The 30 AFY for non-irrigation purposes may come from direct flow, storage, or
groundwater or a combination thereof in the Box Elder Creek drainage. The 30 AFY for non-irrigation use
may be developed from either the shallow alluvium or voicanic bedrock aquifers.

{3) Municipal / Domastic.

(a) Volume. 350 AFY of water in the Box Elder Creek drainage may be used for municipai/domestic
purposes.

{b) Source. The 350 AFY for municipal/domestic purposes may come from the following sources:

i. 150 AFY from the shallow alluvium adjacent to Box Elder Creek.

ii. 200 AFY from the volcanic bedrock.

(4} Stockwatering - Evaporative Loss. Use of the Tribal Water Right set forth for stockwatering

in the Box Elder Creek drainage is a consumptive use. The Tribe may not make a change in use or transfer
ot the water right for stockwatering; provided that, the Tribe may repair or relocate an impoundment for

stockwatering within the drainage of origin; and provided further that, the new point of diversion or place

of use does not change to a place from upstream of to downstream of, or from downstream of to upstream
of the location of the point of diversion ot a water right recognized under state law with a priority date
before the date the Compact is ratified by the State and the Tribe, whichever date is later.

(@) Volumae. 130 AFY of water may be used for stockwatering as a consumptive use measured by

evaporative loss; provided that, the total surface acreage of impoundments shali not exceed 44 surface
acres of impoundments in Box Elder Creek drainage. The Tribe shall have the right to continuously store

[ Legisiative
N Services -13 - SB 337

. Djvision
p—



55th Legislature SBO337 02

(o> TS | B ** B \S ]

1"
12
13
14
15
18
17
18
19
20
21
22
23
24
25
26
27
28
29
30

water in these impoundments.

{b) Source. The 130 AFY for stackwatering may come from the direct flow of Box Elder Creek.

Water for stockwatering may not be diverted from a perannial stream for off-stream storage other than for
a lined storage facility with a capacity of less than 0.5 AF.

{c) Place of use. The Tribal Water Right for stockwatering in the Box Elder Creek drainage may be
used in the drainage of origin, on the Reservation. The current stockwater impoundments are shown in
Appendix 7.

{5) Fish and Wildlife Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and

wildlife enhancement in the Box Elder Creek drainage is a consumptive use. The Tribe may not make a

‘change in use or transfer of the Tribal Water Right for fish and wildlife enhancement; provided that, the

Tribe may repair or relocate an impoundment for fish and wildiife enhancement within the drainage of origin;

and provided further that, the new point of diversion or place of use does not change to a place from

upstream of to downstream of, or from downstream of to upstream of the location of the point of diversion
of a water right recognized under state law with a priority date before the date the Compact is ratified by
the State and the Tribe, whichever date is later.

(a) Volume. 150 AFY of water may be used for fish and wildlife enhancement as a consumptive

use measured by evaporative loss; provided that, the total surface acreage of impoundments shall nat
exceed 50 surface acres of impoundments in Box Elder Creek drainage. The Tribe shail have the right to
continuously store water in these impoundments.

{b} Source. The 150 AFY for fish and wildlife enhancement may come from the direct flow of Box

Elder Creek AND ITS TRIBUTARIES.

{c) Place of usa. The Tribal Water Right for fish and wildlife enhancement may be used in the areas
shown in Appendix 4 in the Box Elder Creek drainage, in the drainage of origin,

3. Camp Creek and Duck Creek Drainages - 280 AFY diversian.

a. Quantification - Source, Volume. The Tribe shail have the right to use or permit the use of 280
AFY of water from the following sources where they occur on the Resarvation in any combination up to
the limits on each source and the total limit of 280 AFY:

(1) Direct Flow. Of the 280 AFY, the Tribe shall have the right to divert or use or parmit the

diversion or use of up to 230 AFY from Duck and Camp Creeks and their respective tributaries in the

following proporticns:
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(a) 170 AFY from Duck Creek.

(b) 60 AFY from Camp Creek.

{2) Storage. The Tribe shall have the right to store water far stockwatering and fish and wildlife
enhancement purposes as set forth in Sections A.3.e.(2) and (3} of Article ill, '

(3) Groundwater. Of the 280 AFY, the Tribe shall have the right to withdraw and use or permit
the withdrawal and use of up to 50 AFY of groundwater in the Camp and Duck Creek drainages on the
Reservation, including groundwater that is hydrotogically connected to surface water, in compiiance with
Sactions A.6.a. and b, of Article IV, This right shall be exercised in the following proportions:

{a) 40 AFY from Duck Creek.

(bl 10 AFY from Camp Creek.

b. Prigrity Date. The water rights to surface flow, groundwater, and storage, as set forth in
Section A.3. of Article Ill, for the Camp and Duck Creek drainages shall have a priority date of September
7, 1918, subject to the subordination agreements set forth in Section A.8. of Article [V, and the drainage
stipulations set forth in Appendix 2.

c. Period of Usa. The period of use of this water right shall be from January 1 through December
31 of each year.

d. Points and means of diversion. Subject to the terms and conditions set forth in Article IV, the
Tribe may divert or permit the diversion of this water right from any place and by any means in the Camp
Creek and Duck Creek drainages on the Reservation.

8. Purposes. Thea Tribe's right to 280 AFY in the Camp and Duck Creek drainages may be used for
the following purposes; provided that, the Tribe may not make a change in use or transfer that results in
a change in the place of use, point of diversion or place or means of storage t0 a place outside the drainage
of origin or to a place from upstream of to downstream of, or from downstream of to upstream of the
location of the point of diversion of a water right recognized under state law with a priority date before the
data the Compact is ratified by the State and the Tribe, whichever date is later.

(1} Non-lrrigation.

{a) Volume. 50 AFY of water in the Camp and Duck Creek drainages may be used for non-irrigation
purposes.

{b) Source. The 60 AFY for non-irrigation purposes may come from groundwater including

groundwater that is hydrologically cennected to surface water in the Camp and Duck Creek drainages.

{Le isiative
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{c) Place of use. The Tribal Water Right for non-irrigation purposes in Camp and Duck Creek
drainages may be used in the drainage of origin on the Reservation.

12) Stockwatering - Evaporative Loss. Use of the Tribal Water Right for stockwatering in Camp

and Duck Creek drainages is a consumptive use. The Tribe may not make a ¢change in use or transfer of
the water right for stockwatering; provided that, the Tribe may repair or relocate an impaundment for

stockwatering within the drainage of origin; and provided further that, the new point of diversion or place

of use does not change to a place from upstream of to downstream of, or from downstream of to upstream
of the location of the point of diversion of a water right recognized under state law with a priority date
before the date the Compact is ratified by the State and the Tribe, whichever date is later.

(a) Volume. 130 AFY of water may be used for stockwatering as a consumptive use measured by

evaporative loss; provided that, the total surface acreage of impoundments shall not exceed 19 surface
acres of imp0undments in the Camp Creek drainage and 23 surface acres of impoundments on Duck Creek
drainage. The Tribe shall have the right to continuousiy store water in these impoundments.

{b) Source.

i. Of the 130 AFY, 80 AFY for stockwatering may come from the direct flow of Camp Creek.

ii. Of the 130 AFY, 70 AFY for stockwatering may come from the direct flow of Duck Creek.

iii. Water for stockwatering may not be diverted from a perenntal stream for off-stream storage other
than for a lined storage facility with a capacity of less than 0.5 AF.

(c} Place of use. The Tribal Water Right for stockwatering in the Camp and Duck Creek drainages
may be used in the drainage of origin on the Reservation. The current stockwater impoundments are shown
in Appendix 7.

(3) FEish and Wildlifa Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and

wildlife enhahcement in the Camp and Duck Creek drainages is a consumptive use. The Tribe may not
make a change in use or transfer of the Tribal Water Right for fish and wiidlife enhbancement; provided that,
the Tribe may repair or relocate an impoundment for fish and wildlife enhancament within the drainage of
origin; and grovided further that, the new point of diversion or place of use does not change to a place %rom
upstream of to downstream of, or from downstream of to upstream of the location of the point of diversion
of a water right recognized under state law with a priority date before the date tha Compaét is ratified by
the State and the Triba, whichever date is later,

fa) Volume. 100 AFY of water may be used for fish and wildlife enhancement as a consumptive
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use measured by evaporative l0ss; provided that, the total surface acreage of impoundments shail not
exceed 34 surface acres of impoundments in the Camp and Duck Creek drainages. The Tribe shall have
the right to continuously store water in these impoundments.

(bl Source. The 100 AFY for fish and wildlife enhancement may come from the direct flow of
Camp and Duck Creeks,

{c) Place of use. The Tribal Water Right for fish and wildlife enhancement may be used in the areas
shown in Appendix 4 in the Camp and Duck Creek drainages, in the drainage of origin.

4. Gorman Creek Drainage - 60 AFY diversion.

a. Quantification - Source, Volume. The Tribe shall have the right to use or permit the use of 60
AFY of water from the following sources where they occur on the Reservation in any combination up to
the limits on each source and the total limit of 60 AFY,

(1} Direct Flow. Qf the 60 AFY, the Tribe shall have the right to divert or use or permit the
divarsion or use of up to 60 AFY from Gorman Creek and its tributaries.

{2} Storage. The Tribe shall have the right to store water for stockwatering and fish and wildlife
gnhancement purposes as set forth in Sections A.4.e.(1) and (2) of Article [ii.

b. Priority Date. The water rights to surface flow, groundwater, and storage, as set forth in
Section A.4. of Article lll, for the Gorman Creek drainage shail have a priority date of September 7, 19186,
subject to the subordination agreements set forth in Section A.B. of Article IV, and the drainage stipulations
set forth in Appendix 2.

c. Period of use. The period of use of this water right shall be frrom January 1 through December
31 of each year,

d. Points and means ot diversicn. Subject to the terms and conditions set forth in Article IV, the
Tribe may divert ar permit the diversion of this water right from any place and by any means in the Gorman
Creek drainage on the Reservation,

e. Purposes. The Tribe's right to 60 AFY in the Gorman Creek drainage may be used for the
following purposes; provided that, the Tribe may not make a change in use or transfer that results in a
change in the place ot use, point of diversion or place or means of storage to a place outside the drainage
of origin or to a place from upstream of to downstream of, or from downstream of to upstream of the
lacation of the paoint of divaersion of a water right recognized under state law with a priority date before the

date the Compact is ratified by the State and the Tribe, whichever date is fater.
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{1) Stockwatering - Evaporative Loss. Use of the Tribal Water Right for stockwatering in Gorman

Creek drainage is a consumptive use. The Tribe may not make a change in use or transfer of the water
right for stockwatering; provided that, the Tribe may repair or relocate an impoundment for stockwatering

within the drainage of origin; and provided further that, the new point of diversion or place of use does not

change to a place from upstream of to downstream of, or from downstream of to upstream of the location
of the point of diversion of a water right recognized under state law with a priority date before the date the
Compact is ratified by the State and the Tribe, whichever date is later.

{a} Volume. 10 AFY of water in the Gorman Creek drainage may be used for stockwatering as a
consumptive use measured by evaporative loss; provided that, the total surface acreage of impoundments
shall not exceed 3 surface acres of impoundments in the Gorman Creek drainage. The Tribe shall have the
right to continuously store water in these impoundments.

(b) Source. The 10 AFY for stockwatering may come from the direct flow of Gorman Creek.

Water for stockwatering may not be diverted from a perennial stream for off-stream storage other than for
a lined storage facility with a capacity of less than Q.5 AF,

{c) Place of use. The Tribal Water Right for stackwatering in the Gorman Creek drainage may be
used in the drainage of origin, on the Reservation. The current stockwater impoundments are shown in
Appendix 7.

(2) Fish and Wildlife Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and

wildlife enhancement in the Gorman Creek drainage is a consumptive use. The Tribe may not make a
changa in use or transfer of the Tribal Water Right for fish and wildlife enhancement; provided that, the
Tribe may repair or relocate an impoundment for fish and wildlife enhancement within the drainage of origin;

and provided further that, the new point of diversion or place of use does not change to a place from

upstream of to downstream of, or from downstream of to upstream of the location of the paint of diversion
of a water right recognized under state law with a priority date before the date the Compact is ratified by

the State and the Tribe, whichever date is later,

(a) Volume. 50 AFY of water may be used for fish and wildlife enhancement as a consumptive use

measured by evaporative loss; provided that, the total surface acreage of impoundments shall not exceed
17 surface acres of impoundments in the Gorman Creek drainage, The Tribe shall have the right to

continuously store water in these impoundments.

(b) Source. The 50 AFY for fish and wildlife enhancement may come from the direct flow of
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Gorman Creek.
{c) Place of use. The Tribal Water Right for fish and wildlife enhancement may be used in the areas
shown in Appendix 4 in the Gorman Creek drainage, in the drainage of origin.

5. Upper Big Sandy Creek Drainage - 290 AFY diversion.

a. Quantification - Source, Volume. The Tribe shall have the right to use or permit the use of 280

AFY of water from the following sources where they occur on the Reservation in any combination up to
the limits on each source and the total limit of 290 AFY., _

(1} Direct Flow. Of the 290 AFY, the Tribe shall have the right to divert ar use or permit the
diversion or use of up to 240 AFY from the direct flow of Upper Big Sandy Creek and its tributaries;

{2) Storage. The Tribe shall have the right to store water for stockwatering and filsh and wildlife
enhancement purposes as set forth in Sections A.5.e.(3) and (4} of Article lil.

{3) Groundwater. Of the 290 AFY, the Tribe shall have the right to withdraw and use or permit
the withdrawal and use of up to 50 AFY of groundwater in the Upper Big Sandy Creek drainage including
groundwater that is hydrologically connected to surface water, in compliance with Section A.8.a. and b.
of Article iV.

b. Priority Date. The water rights to surface fiow, groundwater, and storage, as set forth in
Section A.5. of Articte [lI, for the Upper Big Sandy Creek drainage shall have a priority date of September
7, 1916, subject to the subordination agreemeants set forth in Section A.8. of Article IV, and the drainage
stipulations set forth in Appendix 2.

c. Period of use. The pericd of use of this water right shall be from January 1 through December
31 of each year.

d. Points and means of diversion. The Tribe may divert or permit the diversion of this water right
from any piace and by any means in the Upper Big Sandy Creek drainage on the Reservation; grovided that,
the Tribe may not construct or permit the construction of a diversion or diversions with a total capacity in
excess of 100 gpm for the irrigation water right with a socurce on Upper Big Sandy Creek Drainage. This
diversion limit also applies to any changs(s) of use of this right.

e. Purposes. The Tribe's right to 290 AFY in the Upper Big Sandy Creek drainage may be used
for the following purposes; provided that, the Tribe may not make a change in use or transfer that resulits
in @ change in the place of use, point of diversion or place or means of storage to a place outside the

drainage cof crigin, or to a place upstream of to downstream of, or from downstream of to upstream of the
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location of the point of diversion of a water right recognized under state law with a priority date before the
date the Compact is ratified by the State and the Tribe, whichever date is later.

(1) Non-irrigation.

{a) Yolume. 50 AFY of water in the Upper Big Sandy Creek drainage may be used for non-irrigatian
purposes,

{by Source. The 50 AFY for non-irrigation purposes may come from groundwater, inciuding
groundwater that is hydroiogicaily connected to surface water, in the Upper Big Sandy Creek drainage on
the Reservation.

{¢) Place of use. The 50 AFY for non-irrigation purposes may be used on the Reservation within
the drainage of origin.

(2) lrrigation.

(a) Volume. 45 AFY of water in the Upper Big Sandy Creek drainage may be used for irrigation.

(b} Source. The 45 AFY for irrigation may come from direct flow of Upper Big Sandy Creek on the
Reservation.

{c) Place of use. The 45 AFY may be used to irrigate 10 acres in the drainage of origin, on the
Reservation.

{3) Stockwatering - Evaporative Loss. Use of the Tribal Water Right faor stockwatering in

Upper Big Sandy Creek drainage is a consumptive use. The Tribe may not make a change in use or transfer
of the water right for stockwatering; provided that, the Tribe may repair or relocate an impaundment for
stockwatering within the drainage of origin; and provided further that, tha new point of diversion or ptace
of use does not change to a place from upstream of to downstream of, or from downstream of to upstream
of the location of the point of diversion of a water right recognized under state law with a priority date
before the date the Compact is ratified by the State and the Tribe, whichever date is later.

fal Volume. 45 AFY of water in the Upper Big Sandy Creek drainage may be used for
stockwatering as a consumptive use measured by evaporative loss; provided that, the total surface acreage
of impoundments shall not exceed 15 surface acres of impoundments in the Upper Big Sandy Creek
drainage. The Tribe shall have the right to continuously store water in these impoundments.

(b) Source. The 45 AFY for stockwatering may come from the direct flow of Upper Big Sandy
Creek. Water for stockwatering may not be diverted from a perennial stream for oft-stream storage other

than for a lined storage facility with a capacity of less than 0.5 AF.
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fc) Place of use. The Tribal Water Right for stockwatering in the Upper Big Sandy Creek drainage
may be used in the drainage of origin, on the Reservation. The current stockwater impoundments are
shown in Appendix 7.

(4} Fish and Wildlife Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and

wildlife enhancement in Upper Big Sandy Creek drainage is a consumptive use. The Tribe may not make
a change in use or transfer of the Tribal Water Right for fish and wildlife enhancement; provided that. the
Tribe may repair or relocate an impoundment for fish and wildlife enhancement within the drainage of origin;

and provided further that, the new paint of diversion or place of use does not change to a place from

upstream of to downstream of, or from downstream of to upstream of the location of the point of diversion
of a water right recognized under state law with a priority date before the date the Compact is ratified by
the State and the Tribe, whichever date is later.

{a) Volume. 150 AFY of water may be used for fish and wildlife enhancement as a consua:npt;‘ve
use measured by evaporative loss; provided that, the total surface acreage of impaundments shall nat
exceed 50 surface acres of impoundments in the Upper Big Sandy drainage. The Tribe shall have the right
to continuously store water in these impoundments.

(b} Source. The 150 AFY for fish and wildlife enhancement may come from the direct flow of
Upper Big Sandy Creek.

{c) Place of use, The Tribal Water Right for fish and wildlife enhancement may be used in the areas
shaown in Appendix 4 in the Upper Big Sandy Creek drainage, in the drainage of origin.

B. Basin 40J: Beaver Creek Basin - 740 AFY diversion - 260 AFY net depletion - 665 AF

continuous storage.

1. Quantification - Source - Volums.

a. Storage. The Tribe shall have thae right to continucusiy store, or permit the continuous storage
in East Fork Reservoir of up td a capacity of 665 AF from the natural flow of the East Fork of Beaver Creek.
SUbiect to the 665 AF limit on storage capacity, the Tribe shall have the additianal right to divert up to 390
AFY fram the direct flow of the West Fork of Beaver Creek for storage in East Fork Reservoir as set forth
in Section B.1.b. of Article lll. The quantity impounded by continuous storage of the East Fork of Beaver
Creek, shail not decrease the 390 AFY, which the Tribe has a right ta divert from storage in East Fork
Reservair for non-irrigation purposes setferth ALLOWED in Section B-8-a- B. 5. of Article Ill; provided that,

the limit of 260 AFY on net depletion shall appiy. In addition to the starage right set forth in this section.
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the Tribe shall have the right to stare water for stockwatering and fish and wildlife enhancement purposes
as set forth in Sections B.5.b. and ¢. of Article Il

b. Diversion. The Tribe shaii have the right to divert 740 AFY of water in the Beaver Creek
drainage from a combination of direct flow, storage and groundwater where they occur on the Reservation
up to the iimits on each source and the totai limit of 740 AFY.

(1) Direct Flow. Of the 740 AFY, the Tribe shall have the right to divert or permit the diversion
of up to 540 AFY from the direct flow of Beaver Creek and its tributaries on the Reservation. 390 AFY of
the water from direct flow may be diverted to storage prior to application to any purposes allowed in
Section B5-a- B.5. of Article Il without reducing the amount that can be applied to those purpases until
such water is re-diverted from storage and applied 10 such purposes.

{2) Stgrage. The Tribe shall have the right to divert 390 AFY for non-irrigation purposes from water
stored in East Fork Reservoir. The right to divert 390 AFY from the West Fork of Beaver Creek to storage
is not reduced by the amount of water diverted for non-irrigation purpases from water derived from storage.

(3) Groundwater.

{a) Of the 740 AFY, the Tribe shafl have the right to withdraw and use or permit the withdrawal
and use of up to 120 AFY of groundwater including groundwater that is hydrologically connected to surface
water in the Beaver Creek drainage in compliance with Section A.6.a. of Article IV. Groundwater may be
divertad to storage prior to application to any purposes allowed in Section 8-B-a- B.5. of Article Ill without

reducing the amount that can be applied to these purposes until such water is re-diverted and appiied to

such purposes.

(b) Of the 740 AFY, the Tribe shall have the right to withdraw and use or permit the withdrawal
and use of an additional 200 AFY of groundwater from the volcanic bedrock aqguifer and other aquifers that
are not hydrotogically connected to surface water in the Beaver Creek drainage in compliance with Section
A.6.a. of Article IV. The limit of 260 AFY on net depletion set farth in SECTION B.1.a.(2) of Article Ili, shall
not apply to groundwater use pursuant to this section. Groundwater may be diverted to storage prior to
application to any purposes allowed in Section 86-a- B.5. of Articls /Il without reducing the amount that
can be applied to these purposes until such >water is re-diverted and applied to such purposes.

c. Net Depletion. Of the 740 AFY diverted, the Tribe shall have a right to a net deplation of 260
AFY in the Beaver Creek drainage. The calculation of net depletion shall not include evaporative loss from

fish and wildlife habitat, from stockwatering, or from East Fork Reservoir, and use of groundwater that is
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not hydrologically connected to surface water,

2. Priority Date. The water rights to surface flow, groundwater, and storage, as set forth in
Section B. of Article (I, for the Beaver Creek dréinage shali have a priority date of September 7, 19186,
subject to the subordination agreements set forth in Section A.B. of Article IV, and the drainage stipulations
set forth in Appendix 2.

3. Period of use. The period of use of this water right sha!l be from January 1 through December
31 of each year.

4. Points and means of diversion. Subject to the terms and conditions set forth in Article IV, the

Tribe may divert or permit the diversion of this water right from any place and by any means in the Beaver
Creek drainage on the Reservation.

5. Purposes. The Tribe’s right to water in the Beaver Creek drainage may be used for the following
purposes; provided that, subject to the limitations set forth in Article IV, the Tribe may make a change in
use ar transfer of the water identified for non-irrigation purposes.

a. Non-lrrigation

{1} Volume. 590 AFY of water in the Beaver Creek drainage may be used for non-irrigation
purposes; provided that, the net depletion may not exceed 260 acre-feet per year in accordance with
Section B.1.c. of Article lll.

{2) Source. The 590 AFY for non-irrigation in the Beaver Creek drainage may come from a

cambination of direct flow, storage and groundwater.
(3} Place of yse. The 590 AFY far non-irrigation may be used in the Beaver Creek drainage on the
Reservation.

b. Stockwatering - Evapgrative Loss. Use of the Tribal Water Right for stockwatering in the Beaver

Creek drainage is a consumptive use. The Tribe may not make a change in use or transfer of the water
right for stockwatering; provided that, the Tribe may repair or relocate an impoundment for stockwatering
within the drainage of origin; and provided further that, the new paint of divarsion or place of use does not
change to a piace from upstream of to downstream of, or from downstream of to upstream of the location
of the paint of diversion of a water right recognized under state law with a priority date before the date the
Compact is ratified by the State and the Tribe, whichever date is later.

{1 Voiume. 40 AFY of water in the Beaver Creek drainage may be used for stockwatering as a

consumptive use measured by evaporative loss; provided that, the total surface acreage of impoundments
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shail not exceed 13 surface acres of impoundments in the Beaver Creek drainage. The Tribe shall have the
right to continuously store water in these impoundments.

(2} Source. The 40 AFY for stockwatering may come from the direct flow of Beaver Creek on the
Reservation. Water for stockwatering may not be diverted fram a perennial stream for off-stream storage
other than for a lined storage facility with a capacity of less than 0.5 AF.

{31 Place of yse. The Tribal Water Right for stockwatering in the Beaver Creek drainage may be
used in the drainage of origin, on the Reservation. The current stockwater impoundments are shown in
Appendix 7.

c. Fish and Wildlife Enhancement - Evaporative Loss. Use of the Tribal Water Right for fish and
wildlife enhancement in the Beaver Creek drainage is a consumptive use. The Tribe may not make a change
in use or transfer of the Tribal Water Right for fish and wilglife enhancement; gr_ovided that, the Tribe may
repair or relocate an impoundment for fish and wildlife enhancement within the drainage of arigin; and

provided further that, the new point of diversion or place of use does not change to a place from upstream

of to downstream of, or from downstream of to upstream of the location of the point of diversion of a
water right recognized under state law with a priority date before the date the Compact is ratified by the

State and the Tribe, whichever date is {ater,

{1} Volume. 110 AFY of water may be used for fish and wildlife enhancement as a consumptive
use measured by evaporative |oss; pravided that, :he total surface acreage of impoundments shall not
exceed 35 surface acres of impoundments in the Beaver Creek drainage. The Tribe shall have the right to
continuously store water in these impoundments.

{2) Source. The 110 AFY for fish and wildlife enhancemant may come from the direct flow of
Beaver Creak.

(3) Place of use. The Tribal Water Right for fish and wildlife enhancement may be used in the
areas shown in Appendix 4 in the Beaver Creek drainage, in the drainage of origin.

C. Additional Development of Water.

In addition to the water rights specifically set farth in Sections A. and B. of Article lil, the Tribe may
deveiop water from the following sources:

1. Subject to Seetion SECTIONS A.6.2. and b. and Section A.7.d. of Article IV, the Tribe may, as
part of the Tribal Water Right, davelop or permit the development of groundwater on the Reservation in

addition to the amounts specified in Sections A. and B. of Article lll, from new sources or from expanded
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use of existing sources. The priority date of such new appropriation shall be the date of development, and
notwithstanding any other provision of this Compact, may only be used in priarity with other water rights.

2. The Tribe may impound or permit the impoundment of surface water for stockwatering purposes
in addition to the amounts set forth in Sections A. and B. of Article lil; provided that the priority date of
the new appropriation shall be the date of development and, notwithstanding any other provision of this

Compact, may only be used in priority with other water rights; and further provided that, the maximum

capacity of the impoundment or pit is less than 15 AF and the appropriation is less than 30 AFY and is from
a source other than a perennial flowing stream. The Tribe may not transfer or make a change in use of the
stockwater right obtained pursuant to this section.

3. On the acquisition of land after the Comgpact is ratified by the State and the Tribe, whichever
date is later, the Tribe has the right to the use of any water right acquired as an appurtenance to the land.
Such right shall bacome part of the Tribal Water Right in addition ta the amount set forth in Article Il of
this Compact and shall be subject to the terms of this Compact; provided that, the right shall retain the
priority date of the acquired right. The Tribe will notify DNRC of any acquisition of water in the Tribe's
annual report and will identify the water right acquired.

4, The Tribe shall be entitled to use any new reserved water rights that may be created with
acquisition of land after the Compact is ratified by the State and the Tribe, whichever date is later; provided
that, in any drainage with a moratorium on new state permits pursuant to Section-A.7.a. of Article |V, the
Tribe shall defer exercisae of new reserved water rights, if any, until the moraterium is lifted at which time
the Trfbe has the first right ta use the excess water in accordance with Section A.7.b. of Article IV. The
priority date of the excess water shall be the date of acquisition of the land.

5. After the ratification date of the Compact, the Tribe shall have the right to acquire
off-Reservation water rights separate from acquisition-of the land to which such water rights are
appurtenant; provided that, water from the Tribal Water Right is not available for economic or other
reasons; and provided further that, the rights shall retain the priority date beld by the prior owner of the
rights. Such rights shall become part of the Tribai Water Right and shall thereby become subject 10
Sections A.4.b.{1) and {2) of Article IV.

6. As a part of the Tribal Water Right, the Tribe shall be entitled to an allocation of 10,000 AFY
of stored watar in Lake Elwaell, measured at the dam, for use or dispasition by the Tribe for any beneficial
purpose, either on or off the Reservation, pursuant to the terms of this Compact; provided that, such
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allocation shall be in accordance with the terms and conditions of any Act of Congress ratifying this
Compact. This allocation is subject to the prior reserved water rights, if any, of any other Indian tribe, or
of persons holding such reserved water rights thraugh that tribe or through the United States. Any use or
disposition of water from Lake Eiwell off the Reservation by the Tribe is subject to the specific provisions
relating to such use or disposition in any act of Congress ratifying this Compact.

D. Proposed Decres.

For purposes of entry in the Montana Water Court, the proposed decree of the Tribal Water Right
set forth in Article !l and Section A.B.- of Article IV is attached as Appendix 1.

ARTICLE IV - IMPLEMENTATION OF TRIBAL WATER RIGHT

A. General Provisions.

1. Trust Status of Tribal Water Right. The Tribal Water Right shall be held in trust by the United
States for the benefit of the Tribe.

2. Tribal Water Right: Administration. Subject to the limitations imposed by this Compact and
other federal law, the use of the Tribal Water Right shall be administered by the Tribe through the TWRD
both on and off of the Reservatiaon. Disputes, not within the jurisdiction of the Compact Board set forth
in D.4. of Article IV, concerning off-Reservation use of the Tribal Water Right which raise issues
concerning the application of state or federal law shall be resolved in a court of competent jurisdiction.
Those disputes concerning off-Reservation use of the Tribal Water Right which do not raise issues
concerning the application of state or federal 'aw will be within the exclusive jurisdiction of the Tribe.
Subject to the limitations imposed by this Compact, the Tribe shail have the final and exclusive jurisdiction
to resolve all disputes concerning the Tribal Water Right hetween users of the Tribat Water Right. The
TWRD will, among other activities, develop policies and procedures for monitoring water use, diversions,
and maintaining records of water use and development consistent with this Compact. The current and
future water use and diversions will be identified by location and quantity. Final storage capacities will be
based on project as-butit plans, and will store no more than the water right set forth in Article Ili of this
Compact. Administration and enforcement of the Tribal Water Right shall be pursuant to a Tribal water
code, which shall be developed and adopted by the Tribe within two (2) years following the ratification date
of this Compact pursuant to any requirements set forth in the Constitution of the Chippéwa Cree Tribe.

Pending the adoption of the Tribal water code, the administration and enforcement of the Tribal Water Right

shall be by the Secretary of the Interior.
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3. Use.

a. Persons Entitled to Use the Tribal Water Right. The Tribal Water Right may be used by the Tribe,

or persons autherized by the Tribe.

b. Effect of Non-Use of Tribal Water Rights, Except as specifically provided herein, state law

doctrines refating to the use of water rights, including but not limited to relinquishment, forfeiture or
abandeonment, do not apply to the Tribal Water Right. Thus, non-use of all or any of the Tribal Water Right
described in Article Hl shall not constitute a relinquishment, forfeiture or abandonment of such rights.

4, Change in Use or Transfer,

a. On-Reservation Changes in Use or Transfer of the Tribal Water Right. Unless otherwise stated

in this Compact, the Tribe may make a change in use or transfer of a water right set forth in Article Ill of
this Compact on the Rocky Boy Reservation, including the use of water salvaged through the application
of water-saving methods to expand irrigation, provided that:

{1} for each source quantified in Article ill, any change in use or transfer shall not result in uses
that exceed the water amount quantified for that source;

{2) any change in use or transfer shall not result in an increase in net depletion in the Beaver Creek
drainage in excess of the amount specified far that source;

{3) any change in use or transfer shall not have an adverse effact on a water right recognized under

state law with a priority date before the date of the change or transfer PROVIDED THAT FOR CHANGE

IN USE OR TRANSFER OF GROUNDWATER, THE BURDEN AS TO ADVERSE EFFECT SHALL BE AS SET

FORTH IN SECTION A.6. OF ARTICLE IV; and

{(4) any change in use or transfer shall not change the source of the water involved in any such
changes.

(8) The Tribe may not make a change in use or transfer of any water rights set forth in Article il
for the purposes of stockwatering or fish and wildlife enhancement; provided that, the Tribe may repair or
relocate an impoundment for stockwatering or fish and wiidlife enhancemant within the drainage of origin;

and provided further that, the new point of diversion or place of use does not change to a place from

upstream of to downstream of, or from downstream of tc upstream of the lccation of the point of diversion
ot a water right recognized under state law with a priority date before the date the Compact is ratified by
the State and the Tribe, whichever date is later.

{8} The Tribe may not make a change in use or transfer any of the water rights set forth in Article
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[IT with a source on the drainages of Upper Big Sandy Creek, Camp Creek, Duck Creek and Gorman Creek
that results in a change in the place of use, point of diversion or place or means of storage of the water
outside the drainage of origin or to a piace from upstream of to downstream of, or from downstream of to
upstream of the location of the point of diversion of a water right recognized under state law with a priority
date before the date the Compact is ratified by the State and the Tribe, whichever date is later.

{7) The Tribe may make a change in use or transfer of the irrigation water right with a source in

Upper Big Sandy Creek DRAINAGE AS set forth in SECTION A.5.E. OF Article il so long as it does so

within the diversionary limits set forth in Section A.5.d of Article {ll; provided that, the net depleticn shall
not exceed 30 AFY.

b. Off-Reservation Changes in Use or Transfer of the Tribal Water Right. Except as may be

otherwise provided in this Compact, the Tribe, pursuant to federal law, may make or permit a change in
use or a transfer of the Tribal Water Right for use off the Reservation; provided that, any transfer shall be
for a term of not to exceed 100 years, and may inciude pravisions authorizing renewal for an additional
term of not to exceed 100 years; and provided further that, no such transfer shall be a permanent alienation

of the water transferred; and provided further that, ne transfer or change in place of use shall be made to

a location outside the watershed that forms the Missouri River drainage; and provided further that, if the
Tribe receives a good faith offer from a third person from outside the Milk River drainage to acquire use of
specified Tribal water rights and the Tribe is willing to accept the terms of the offer, the Tribe, before
accepting the offer, shall allow water users in the Milk River drainage the opportunity to acquire use of such
rights at the same price and on the same terms and conditions as those contained in the offer. Any change
in use or transfer of any such water right involving a point of diversion or place of use located off the
Reservation shall be considered an off-Reservation use; pravided that, any off-Reservation usa of Tribai
water rights described in this Compact shall not be deemed to convert such rights to rights arising under
state law, and nonuse af such rights off the Reservation shall not constitute a relinquishment, forfeiture,
or abandonment of the rights; and provided further that, releases or diversions from Lake Elwell for use on
the Reservation shall not be considered off-Reservation uses. The Tribe may change the point of diversion
or purpose or place of use of the Tribal Water Right back to the Reservation without reduction in the
amount of water provided in the Compact,

(1) Applicable Law. No person may initiate an off-Reservation use, change in use, or transfer of
a Tribal water right set forth in this Compact without first applying for and receiving authorization for tre
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use, change in use, or transfer pursuant to Montana law in effect at the time of the application. Approval
of an application for a use, change in use or transfer off the Reservation by the State shall be conditioned
on a valid Tribal permit for such use, change in use or transfer by the Tribe. The applicant shail provide
DNRC with proof of a valid Tribal permit prior to initiating the use, change in use, or transfer.

{2) Diversion Facilities. With respect to diversion or transportation facilities located off the

Reservation which are to be used in cannection with the exercise of a water right sat forth in this Compact,
the Tribe or persons using such water rights shall apply for all permits, certificates, variances and other
authorizations required by state laws regulating, conditioning or permitting the siting, construction,
operation, alteration or use of any equipment, device, facility or associated facility proposed tc use or
transport water. A diversion or use of water in the exercise of such water rights may be made cnly after
all permits, certificates, variances or other authorizations applied for pursuant to this paragraph have been
obtained.

(3) Subseguent Federal or State Law. All off-Reservation uses of Tribal water rights set forth in

this Compact shall comply with the requirements set forth in Section A.4.b.{1) and (2) of Article IV untii
such time as the statutory or cammon law of the United States or the State of Montana establish that
off-Reservation uses of Indian water rights may occur without regard to state law.

¢. Placement and Size Survey. Placement and size of stockwater impoundments and fish and
wildlife enhancement areas shall be surveyed by the TWRD every five (5) years commencing one (1) year
after the ratification -date of this Compact. The initial survey method shail be through use of data obtained
by aerial photography or an acceptable quantitative substitute with accuracy and verification equal to or
greater than photography. The method may be modified by agreement between the TWRD and the DNRC.
Such modification is pursuant 10 and shail not be deemed a modification of this Compact. The TWRD shall
provide the DNRC with a completed survey for review within six (8) months of initiation of the survey,

d. Net Depletion Table. Net depletion for Tribal water uses in THE Beaver Creek drainage AND FOR
IRRIGATION USES IN THE UPPER BIG SANDY CREEK DRAINAGE shall be as set forth in the table attached
as Appendix 9 to this Compact. The TWRD and the DNRC may jointly agree to madify this initial table.
Such modification is pursuant to, and will not be deemed a modification of, this Compact.

5. Reporting requirements.

a. On an annual basis the DNRC shall provide the Tribe and the United States with a listing of ail
new uses of surface and groundwater for which a permit has been issued by the DNRC in the Big Sandy
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and Beaver Creek drainages, and of any change in use or transfer of surface water or groundwater
approved by the DNRC in the Big Sandy and Beaver Creek drainages since the last report.

b. On an annual basis the TWRD shall provide the State and the United States with a listing of all
new development of the water rights described in this Compact, the net depletion in the Beaver Creek
drainage, and the net depletion for irrigation in the Upper Big Sandy Creek drainage, and of all changes in
use or transfers of the water rights described in this Cormpact since the last report. The first report by the
TWRD following adoption of a Tribal Water Code shall include a listing of existing uses.

c. The TWRD, the DNRC, and the United States may agree to modify the reporting requirements
set forth in subsections a. and b. of this section. Such modification is pursuant to, and wiil not be deemed
a modification of, this Compact.

6. Groundwater.

a. New Groundwater Development Without Adverse Effect.

(1) Limits on Additional Development of Groundwater from Sources on the Reservation. After the

ratification date of this Compact, the Tribe may develop or permit the development of groundwater;
provided that, such development is without an adverse effect on water rights recognized under state law
with a priority date before the date of development of the new appropriation.

(2} Prerequisite Administrative Remedy. The following procedure for determining whether new
development of groundwater will have an adverse etfect on existing groundwater rights recognized under
state law shail be followed prior to seeking relief from the Compact Board:

{a) Application for development of a groundwater use on the Reservation shall be made to the
TWRD.

(b) The TWRD shall review the application and make a determination of whether the new use will
have an adverse effect on existing water rights recognized under state law with a priority date before the
application date. Upon request by the TWRD, the DNRC shali provide information on existing state water
rights as recorded in the DNRC database to the TWRD.

(c) If the TWRD determines that the new development wiit have an adverse effect on a water right
recognized under state law with a priority date before the application date, the TWRD shall deny the
application. If the TWRD determines that the new'devetopment will not have an adverse effect on a water

right recagnized under state law with a priority date before the application date, the TWRD shall forward

the application with its determination to the DNRC.
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{d} If, based upon the evidence, DNRC agrees with the TWRD's determination, the application will
be approved. !f, however, based upan the evidence, the DNRC cannot agree with the determination of the
TWRD, DNRC shall publish notice, of the application once in a newspaper of Qenerai circulation in the area
of the source and shall servé notice by first-class mail on any appropriator of water or holder of & permit
who, according to the records of the department, has a water right with a priority date before the
application date, and may be affected by the proposed development.

{e} DNRC and the TWRD shewid SHALL attempt to resolve any disagreement on the determination
of no adverse effect by the TWRD on a cooperative basis. If the DNRC or a hoider of a water right
recognized under state law with a priority date before the application date disagree with the determination
of no adverse effect, ODNRC or the water users may seek relief from the Compact Board.

{f) In any proceeding concerning the effect of new groundwater development on the Reservation
gither before the TWRD, the DNRC, or before the Compact Board, the following shall appiy: .

(i) 1-150 Feet Wells: For new Tribal groundwater wells completed at a depth beneath the surface
ot 1 to 150 feet, the Tribe shall bear the burden of showing no adverse effect to groundwater uses
recognized under state law with a priority date before the application date.

{ii} 150 Feet or Deeper Wells: For Tribal groundwater wells compieted at a depth beneath the
surface of 150 feet or deeper, the owner of a water right recognized under state law with a priority date
before the application date shail bear the burden of showing any adverse effect to the water right.

b. Groundwater Development Exempt From The Showing Of No Adverse Effect. The following

wells are exempt from the requirement of showing no adverse effect:

{1) Existing Tribal wells are exempt from the burden to show no adverse effact. The Tribe may
develop existing wells, or repiacements therefor, to their full capacity. The primary municipal and dormestic
wells are listed in Appendix 8.. A comprehensiva list of existing wells will be kept on file in TWRD offices
as per the reguirement to list existing uses in Section A.5, of Article IV.

{2) New Tribal groundwater wells praducing from the Volcanic Bedrock Aquifer may be developed
without a shawing of no adverse effect.

c. Ancestral Missouri River Channel Aquifer. Groundwater from the Ancestral Missouri River

Channel Aquifer shall be a primary source for non-irrigation uses; provided that, the non-irrigation uses do
not resuit in discharge of untreated water to land or surface water. Groundwater from the Ancestrai

Missoun River Channel Aquifer is a supplemental source for irrigation uses.
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7. Moratorium.

a. New State Permits. With the exceptions listed in subsection {1} of this section, the DNRC shall

not process or grant an application for a permit to appropriate water from a source in the Big Sandy Creek
Basin (excluding Sage Creek and Lonesome Lake Coulee), and in the Beaver Creek drainage after the date
this Compact is ratified by the Montana Legislature and by the Chippewa Cree Business Committee,
whichever date is later. This maratorium shall remain in effect for a minimum of 10 years and shall only
be iifted pursuant to the procedures set forth in Section A.7.b of Article IV. This moratorium is not
intended to apply to applications for change in appropriation under state law.

{1) The moratorium shall not apply to the following appropriations:

(a) an appropriation of groundwater by means of a weil or developed spring with a maximum
appropriation of 35 galions per minute or less, not 10 exceed 10 acre-faet per year unless the appropriation
is a combined appropriation from the same source from two or more wells or developed springs exceeding
the limitation;

{b) an appropriation of water for use by livestock if the maximum capacity of the impoundment or
pit is less than 15 acre-feet and the apprapriation is less than 30 acre-feet per year and is from a source
other than a persnnial flowing stream;

{c) an appropriation of groundwater from any deep aquifer not hydrologically cannected to surface
water,

{2) Within 120 days foilowing the date the moratorium takes effect, the DNRC shall publish notics
of the moratoriurm once in a newspaper aof general circulation in the area of the source and shall serve
notice by first-class mail on all appropriators of water or holders of permits who, according to the records
of the department, have a water right with a source in the affected drainages.

{3) The moratorium applies only to new permits issued under state law and is not a limit on new
developmeht of the Tribal Water Right as set forth in this Compact.

b. Lifting of Moratorium. After 10 years, the Tribe or an individual seeking to appropriate water

in the affected drainages may petition the DNRC for removail of the moratorium, or the DNRC may initiate
proceedings to lift a moratorium on its own initiative. The DNRC shall comply with the following procedure
in making a detarmination as to whether water is‘avaiiable in excess of the Tribal Water Right and rights
recognized under state taw. _The DNHC and TWRD may agree to madify proceduras or provide additional
pracedures. Such madification is pursuant to and shall not be deemed to be a modification of the Compact.
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(1) Proceedings initiated by TWRD.

_ ia} The TWRD shall have sixty (60) days following the filing of the petition requesting that the
moratorium be lifted to provide the DNRC with data supporting its petitian to lift the moratorium.

(D) Within sixty (60} days following the receipt of the data supporting TWRD's petition, the DNRC
shall determine whether to hft the moratorium, and shall notify the TWRD of its determination and the
grounds therefor. The TWRD shall be ailowed reasonable access tc any data relied upon by the DNRC for
its determination.

{c) Within thirty (30) days following a determination by the DNRC not to lift the moratorium, the
TWRD may challenge the DNRC’s determination in a de novo proceeding before the Compact Board. The
maratorium shall continue pending Compact Board proceedings and any appeal

(2) Proceedings initiated by DNRC.

{a) The DNRC may, on request by a water user or on its own initiative, commence proceedings to
determine whether to lift a moratorium.

(b} The DNRC shall notify the TWRD of the commencement of proceedings to determine whether
to lift the moratorium and shall submit to the TWRD all data in support of the proceedings at the same time
or as soon after such data becomes available as practical or shalt give the TWRD reasonable access to such
data within the same time frame.

{c) The TWRD shall be given sixty (60) days following receipt of the data in support of the
proceedings to submit to the DNRC a statement of the Tribe’s position concerning the issue along with any
supporting data and argument,

{d) The DNRC shall notify the TWRD of its determination and the grounds therefor within sixty (60)
days of receipt of the. Tribe's statement.

{e) Within thirty {30} days following a determination by the DNRC not to lift the moratorium, the
TWRD may challenge the DNRC’s determination in a de novo proceeding before the Compact Board. The
moratorium shall continue pending Compact Board proceedings and any appeal.

c. Excess Water. If the moratorium is lifted pursuant to the procedure described in A.7.b. of Article
IV, the Tribe shall have the first right to use the excess water for the purpose of fulfilling new reserved
water rights, if any, on land acquired after the ratification date of this Compact, but before the date the
moratarium is lifted. The excess water used by the Tribe shall become part aof the Tribal Water Right and

may-be-transierred-orstored THE TRIBE MAY MAKE A CHANGE IN USE OQF, OR TRANSFER, INCLUDING
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STORAGE, OF SUCH WATER pursuant to Section A.4.a. of Article IV.

d. Limit on New Tribai Groundwater Development. In any drainage with a moratorium, new Tribal

groundwater development pursuant to Section C.1. of Article !ll, by a well or developed spring from an
aguifer that is hydrologically connected to surface water shall be 'lim:ted 10 a maximum appropriation or
cambined appropriation from two or more wells or developed springs in a single drainage defined by this
Compact to 35 gallons per minute or less, not to exceed 10 acre-feet per year.

8. Mutual Subgrdination. To reduce the need for daily administration of water use on and off the

Reservation, water rights shall not be administered in priority, but shall be satisfied according to the
following agreements.

a. Subordination to Non-Tribal Water Rights Upstream of the Reservation. The Tribal Water Right

shall be subordinate to water rights recognized under state law upstream from any point on the Reservation
with a priority date before the ratification date of this Coempact. It is the intent of the parties that this
subordination extends anly 10 valid water rights, and nat to statements ¢f claim filed pursuant to 85-2-221,
MCA. With the exception of rights exempt from filing in the state adjudication pursuant to 85-2-222, MCA,
and rights exempt from the permit process pursuant to 85-2-306, MCA, a list of rights as currently claimed
is attached as Appendix 3. Appendix 3 will be modified by any final decree resolving claims on the affected
drainages. Appendix 3 may be moditied due to clerical error or omission.

b. Effect of Mitigation. Because the impact of development of the Tribal Water Right on

downstream water rights recognized under State iaw has been mitigated by provisions of the Compact and
by special measures set forth in drainage stipulations, any person claiming or holding a water right
recognized under State law, or an interest in such water right, may nat assert priority over, or make a call
for, or claim any of the watar rights of the Tribe set forth in this Compact, in any court, tribunai, or other

forum.

9. Stockwatering Impoundments Limited by Surface Area. Except for new stack ponds developed

under Section C.2. of Article ll, the surface acreage limitations on stockwatering impoundments set forth
in Article il shall be the measure of compliance with the quantification of water rsghts for the purpose of
stockwatering.

10. |mpoundments for the Purpose of Enhancing Fish and Wildlife Habitat.

a. Fish and Wildlife Enhancement Impoundments Limited by Surface Area. The surface acreage

limitations on impoundments for the purpose of fish and wildlife enhancement set forth in Article |1 shali
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be the measure of compliance with the quantification of water rights for the purpose of fish and wildife
enhancement.

b. Limits oan_Structures. No structure for the purpase of fish and wildlife enhancement may create

a potential high water line beyond the existing wet riparian habitat delineated as fish and wildlife
gnhancement zones on the map attached as Appendix 4,

11. Structures Mimic Natural Processes. No structure for the purpose of fish and wildlife

ennancement, or new stockwatering impoundments on a perennial stream built after the ratification date
of the Compact, excluding repair or replacement of existing structures, may stop the entire flow of surface
water during filling of the impoundment. To accomplish this the Tribe shall build any structure to mimic
natural processes by allowing water to flow through the structure, or bypass the structure during filling.

8. Big Sandy Creek Basin.

1. Operation of Bonneau Reservoir.

a. Minimum Pool / 240 AFY Stored for Satisfaction of Release., The minimum pool at Bonneau

Reservoir shall be established by the Tribe. The Tribe shall store annually the minimum pool plus 240
acre-feet, if water is available, The rext 240 acre-feet above the minimum pool shall be stored to satisfy
the reiease set forth in this Article and shall not be available to satisfy the Tribal Water Right. Evaporative
loss shall be accounted for in setting the minimum pool and shall not be subtracted from the 240 acre-foat
pool stored for downstream water users. Any change in use of the water stored in Bonneau Reservoir from
irrigation to other purposes shall be without adverse effect on downstream water uses recognized under
state law with a priority date before the date of change, and measures to prevent adverse effect may
include release of additional water from Banneau Reservoir.

b. Release for Off-Reservation Irrigation Use. The Tribe shail ralease no mora than 104 AFY from

Bonneau Reservoir or from direct flow of Box Elder Creek to satisfy the claims for irrigation water rights
currently held by Bert Corcoran, and the Tribe shall deliver this water to a point of diversion specified in
the drainage stipulation between the Tribe and Mr. Corcoran attached as part of Appendix 2; provided that,
the Tribe shall have no responsibility to upgrade or to increase the capacity of the existing delivery system;

and further provided that, the Tribe shail not bae required to release water from Bonneau Reservoir below

the minimum pool established by the Tribe plus 240 acre-feet prior to satisfaction of the 240 acre-feet per
vear bypass RELEASE set forth in Section B.1.¢. of Article IV, and the minimum pool at all other times.
The 104 AFY release shall be in accordance with a delivery schedule agreed ta y Mr, Corcoran, or his
TLegistative
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successors in interest, and the TWRD. Mr. Corcoran’s claims far irrigation water rights shall be specified
in the drainage stipulation between the Tribe and Mr. Corcaran attached as part of Appendix 2. Nothing
in the drainage stipulation or in this Compact shall affect any existing right that Mr. Corcoran may have to
the use of on-Reservation conveyance and distribution systems to deliver this water,

c. 240 AFY Release. The Tribe shall annually release the first 240 acre-feet of water, as measured

near the confluence of Box Elder Creek and Lower Big Sandy Creek, stored in Bonneau Reservoir above the
minimum pool, at the request of the downstream irrigation water users as set forth below, for maintenance
of instream flow and for domestic and stock purposes on Lower Big Sandy Creek. The 240 AF of water,
once released, shall be designated as an instream flow and shall be senior to all Tribal diversions and ali
non-domestic and non-stockWater rights recognized under state law from the point of release to the
confluence with the Milk River. The Tribe shall not divert from direct flow on Lower Big Sandy Creek
between its confluence with Box Elder Creek and the Reservation boundary at Stoneman Farms, as that
boundary exists on the effective date of this Compact, during release of the 240 AF of water 1o
downstream water users in the months of July and August. A structure that will bypass the peak
scheduled release wiil be constructed for any diversion of the Tribal Water Right upstream of the confluence
of Big Sandy Creek with Gravel Coules. Under no circumstances shall the Tribe be required to release more
than 240 AFY of water to maintain instream flow and for domestic and stock purposes.

d. Schedule for 240 AFY. The method for determining the scheduie of releases is as follows:

Water users on Lower Big Sandy Creek with drainage stipulations listed in Appendix 2 shail elect a thres
member Bonneau Release Committee to determine tha schedule of release for the. 240 AFY. The
Committee shall notify the DNRC which shall notify the TWRD by May 1st of each year of the requested
schedule. The schedule shall not exceed the operating standards of Bonneau Reservoir or resuit in
unreasonable interference of the Tribe’s use of water stored in the Reservoir. If the TWRD does not receive
notice by May 1 of any year, the TWRD shall release 2 cfs continuously for July and August in accordance
with Section B.1.c. of Article V. DNRC shall notify water users which, according to the records of the
Department, have a water right recognized under state law with a source on Box Elder Creek, or on Big
Sandy Creek between the confluence with Bax Elder Creek and the confluence with the Milk River, that the
release may not be diverted. After May 1, at the request of the Bonneau Release Comméttee, the DNRC
shall request the Tribe to alter the rate of release and the Tribe may agree to comply. At the request of the

Tribe, the DNRC shall request the Bonneau Release Committee to agree to forego the retease, and if the
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Committee believes the purposes for the release as set forth in Section B.1.c. of Articie IV are being
satisfied without the release, the Committee may, in any year, agree to forego the release. When
streamflow in Jower Big Sandy Creek at the bypass structure referred to in Section B.1.¢c. of Articie IV,
exceeds the peak flow specified in the designated release schedute, such excess flow can be diverted by
the Tribe, subject to the diversion limits designated in Article Ilf.

e. Effective Date for Bonneau Reservoir Operational Plan. Notwithstanding ratification of this

Compact by the parties, the operational plan for Bonneau Reservoir set forth in Sections B.1.a. through c.
of Article IV, shall not become effective until completion of the enlargement of Bonneau Dam.

2. Water Use on Lower Big Sandy Creek Drainage.

a, 2 cfs Bypass at Stoneman Farms. Structures will be constructed at each point of diversion on

Lower Big Sandy Creek which allow a minimum of 2 cfs of water flow from direct and return flow, if
availabte, to pass year around from the most downstream diversion on the Reéervation on Lower Big Sandy
Creek. The 2 cfs shall be designated as an instream flow and shall be senior in priority to Tribal diversions
and all non-domestic and non-stockwatering water rights recognized under state law with a point of
diversion hetween the bypass and the confluence with the Milk River. When streamflow in Lower Big
Sandy Creek exceads 2 cfs outside the scheduled 240 AF release period, such axcess flow can be diverted
by the Tribe subject to diversion limits designated in Article Ill.

b. Water Quality Issues.

{1} Monitoring Wells. Within one year following the effective date of this Compact, a monitoring
well network adequate to detect saline seep shall be installed to depths no greater than 30 feet near the
proposed Enlarged Stoneman Reservoir site shown in Appendix 6. The location of tha weils will he
established by TWRD and DNRC (or its representative} and groundwater level and quality shail be measured
on a quarterly basis to establish baseline conditions,

(2) Water Quality Monitoring Before Construction. Within one year following the effective date
of this Compact, a surface water quality network will be established by TWRD and DNRC and guarterly
sampling continued for a sufficient period of time to establish the water quality baseline conditions referred
to above, adjacent to and below the Stoneman Farms project. The results of the baseline analysis will be
used to establish a threshold value for water qualify degradation associated with salinity which will trigger
the requiremant for more extensive study.

{3) Water Quality Monitoring After Construction. After construction of the Stoneman Reservoir
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enlargement, monitoring of the wells and surface water quality will be resumed to evaluate changes in
water quality. !f salinity measurements result in a trend of increasing salinity an a sustained basis over a
reasonable period of time, the TWRD or DNRC may petition the Compact Board to appoint a technical
expert to conduct an analysis to identify the causes of the increasing salinity and recommend appropriate
remedies. The analysis and recommendations may include sources of salinity off the Reservation.

{4) Remedies. The results of the analysis shall be submitted to the DNRC and to the TWRD which
shall make a joint effort to resolve the degradation issue based on the analyses. If the analysis includes
sources of salinity off the Reservation, the DNRC shail assist the TWRD in obtaining reasonable access ¢nto
the land off the Reservation for the purpose of observation. if the DNRC and the TWRD, are unable 10
resclve the issue within 30 days through joint effort, the DNRC, the TWRD, or any affected water user,
may petition the Compact Board for relief. The Compact Board shall have jurisdiction over any contributor
to the salinity problem and shall fashion its remedy in a manner propdrtionate to the causes cantributing
to the problemn. The remedy fashioned by the Compact Board for salinity problems shall be limited to
issuance of an order to cease and desist the practice or practices leading to the salinity probiems. The
remedies set forth in this section shall be in addition to any remedies or water quality standards provided

for under other applicable law.

C. Beaver Creek Drainage.

1. Moratorium on Tribal Consumptive Uses. For a period of five years following the ratification
date of the Compact, thera shall be a maratorium on the develobment of Tribal consumptive uses from
surface water in the Beaver Creek drainage. During this moraterium, a monitoring network consisting of
three continuous recording stations will be instailed and the resulting data analyzed to determine if Beaver
Creek gains or ioses flow between the confluence of East and West Fork and the Reservation boundary.
Location of the three gages shail be:

(1} the West Fork of Beaver Creek at the location the Tribe intends to divert water to the East Fork;

(2) the confluence of the East and West Forks of Beaver Creek; and

{3) the Reservation boundary at the most downstream point on Beaver Creek. A staff gage shall
also be installed in East Fork Reservoir following enlargement of the Reservoir.

2. Development of Management Plan, Based on the results of the five years of gage data on

Beaver Creek, the Tribe and the Montana Department of Fish, Wildlife and Parks shall work cooperatively

to develop a fishery and recreational management pian. The plan may include modifications in minimum
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instream flows set forth in Section C.3. of Article IV. Such modification is pursuant to, and will not be
deemed a modification of, this Compact. The management plan is not binding on any party and shall not

be used to modify minimum instream flows until it is approved by the Tribe and the Montana Department

of Fish, Wildlife and Parks.

3. Operation of East Fark Reservoir Following Enlargement and Pending Adoption of a Management

Plan. During the moratorium imposed by Section C. 1. of Article [V, or pending adoption of the maragement
plan authorized by Section C.2. of Article IV, East Fork Reservoir may be enlarged; provided thar,

a. The enlarged Reservoir shall be used only for recreational purposes during the five year
moratorium, However, after the five year moratorium period and pending adoption of the management plan,
the enlarged éeservoir may be utilized for multiple purposes, but remains subject to the limitations set forth
under Sections C.3.b., c., and d. of Article IV,

b. Any surface water diversion from the West Fork of Beaver Creek and its tributaries on the
Reservation to the East Fork of Beaver Creek shail include a structure which allows a minimum of 1 cfs of
water flow from direct and return flow, if available, to pass year around; provided that, the storing of water
in East Fork Reservoir from the East Fork of Beaver Creek shall not be considered a diversion for the
purposes of this provision.

c. For the drainage area below the confluence of the East and West Forks of Beaver Creek to the
northern Reservation boundary, any surface water diversion from Beaver Creek and its tributaries on the
Reservation shall include a structure which allows a minimum of 1 cfs of water flow from direct and return
flow, if availabie, to pass year round; provided that, the storing of water in East Fork Reservoir from the
East Fork of Beaver Creek shall not be considered a diversion for the purposes of this provision.

d. The Tribe shall release water from East Fork Reservoir to augment streamflow on Beaver Creek
if the flow at the confluence of East and West Fork or below the most downstream diversion on the
Reservation, whichever is the most downstream, falls below 1 cfs; provided that, the Tribé shall not pe
required to release water if the level of the enlarged Reservoir reaches or falls below the minimum pool; and

provided further that, the Tribe shall not be required to release water if the flow at the Reservation

boundary at the most downstream point on Beaver Creek exceeds 2 cfs.

4. QOperation of East Fork Reservoir Prior to Enlargement. Prior to enlargement of East Fork
Reservoir and pending adoption of tha management plan authorized by Section C.2. of Article 1V, the

following diversionary constraints are in effect.
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a. Any surface water diversion from the Wast and East Forks of Beaver Creek and its tributaries
on the Reservation shall include a structure which allows a minimum of 1 ¢fs of water flow from direct and
raturn flow, if available, to pass the structure year around.

b. For the drainage area below the confluence of the East and West Forks of Beaver Creek to the
northern Reservation boundary, any surface water diversion from Beaver Creek and its tributaries on the
Reservation shall include a structure which allows a minimum of 1 cfs of water fiow from direct and return
flow, if available, to pass year round.

D. Enforcement - Chippewa Cree-Montana Compact Board.

1. Establishment of Board. There is hereby established the Chippewa Cree-Montana Compact
Board. The Board shall consist of three members: one member selected by the Governor of the State of
Montana from up to six nominees, up to three nominated by the Commissioners af Chouteau County and
up to three nominated by the Commissicners of Hill County; one member appointed by the Chippewa Cree
Businass Committee; and one member selected by the other two members, If the Governor fails to select
a board member from the list of nominees, the Cammissioners of Chouteau and Hill Counties may select
the member. All members shall be appointed within six months of the ratification date of this Compact and
within thirty days of the date any vacancy occurs. If an appointment is not timely made by the Governor
or County Commissioners, the Director of DNRC or his/her designee shall fill the State’s pasition. If an
appoin.tment is not timely made by the Chippewa Cree Business Committee, the Dirsctor of the TWRD or
his/her designee shall fill the Tribe’s position. Each member shall serve a five-year term and shall be eligible
for reappointment. The initial term of each member shall be staggered with one member serving a five-year
term, one a four-year term, and one a three-year term. The initial term of each member shall be chosen
by lot. Expenses of the members appointed by the State and the Tribe shall ba borne by the entity
appointing the member. The axpenses of the third member and all other expenses shall be borne equally
by the Tribe and the State, subject to the availability of funds,

2. Membership. Should the two appointad members fail to agree on the selection of a third
member within sixty days of the date of appointment of the second member, or within thirty days after any
vacancy occurs, the following procedure shall be utilized: |

a. Within five days thereaftar each member shall nominate three persons to serve as a member of
the Board;

b. Within fifteen days thereafter each member shail reject two of the persons nominated by the
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1 other member;

c. Within five days thereafter, the remaining two nominees shall be submitted to the Dean of the

University of Montana School of Law who shall select the third member from the two nominees.

BT €% N O

3. Quorum and Vote Required. Two members of the Board shall constitute a quorum if reasonable
5 notice of the time, place, and purpose of the meeting, hearing, or other proceeding has been provided in
6 advance to the absent member. All Board decisions shall be by a majority of the Board, shall be in writing
7 and, together with any dissenting opinions, shall be served on all parties in the proceeding before the Board,
8 and on the parties to this Compa;:t.

9 4. Jurisdiction of the Board. The Chippewa Cree-Montana Compact Board shall have jurisdiction

10 to resoive controversies over the right to the use of water as between users of the Tribal Water Right and
11 users of water rights recognized under state law including any contributor to a salinity problem. Such
12 controversies shall include, but shalt not be limited to, disputes as to the meaning of this Compact.

13 5. Pre-requisite Administrative Remedy.

14 a. Any non-tribal water user concerned that a new development or change in use of water by the
15 Tribe is inconsistent with the Compact shall first contact the Havre Regional Office of the DNRC. If the
16 DNRC and the TWRD are unable to resolve the issue in a reasonable time through discussion, DNRC, the
17  water user, or the Tribe may seek relief through the Compact Board. The Tribe agrees to allow DNRC
18 reasonable access onto Tribal land to observe the challenged development or change in use.

19 b. The Tribe or any tribal water user concerned that a new deveiopment or change in use or
20 transfer of water by non-tribal water users is inconsistent with the Compact shall first contact the TWRD.
21 If the TWRD and the DNRC are unable to resolve the issue in a reasonable time through discussion, the
22  TWRD or the Tribal water user may seek relief through the Campact Board. The DNRC agrees to assist the
23 TWRD in obtaining reasonable access onto the non-tribal water user’s land to observe the challenged
24 development or change in use or transfer.

25 ¢. The TWRD and the DNRC may jeintly develop supplemental procedures as necessary or
26  appropriate. Such supplemental procedures are pursuant ta, and will not be deemed a modification of, this
27  Compact. |

28 6. Powers and Duties. The Board shall hold hearings upon notice in proceedings be.fore it and shall

29 have the power to administer oaths, take evidence and issue subpoenas to compel attendance of witnesses
30 or oroduction of documents ar other evidence, and to appoint a technical expert for the purposes of Section
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B.2.b. of Article IV. The Tribe and the State shall enforce the Board’s subpoenas in the same manner as
prescribed by the laws of the Tribe and the State for enforcing a subpoena issued by the courts of each
respective sovereign in a civil action. The parties to the controversy may present evidence and cross
examine any witnesses. The Board shall determine the controversy and grant any appropriate relief,
including a temporary order; provided that, the Board shall have no power to award money damages, costs,
or attorneys fees. All decisions of the Board shall be by majority vote and in writing. The Board shall adopt
necessary rules and regulations to carry out its responsibilities within six months after its first meeting. All
records of the Board shall be open to public insSpection, except as otherwise ordered by the Board.

7. Review and Enforcement of Board Decisions.

a. Decisions by the Board shall be effective immediately, unless stayed by the Board. Unless
otherwisa provided by Congress, only the United States and parties to the proceedings before the Boeard
may appeal any final decision by tvhe Board to a court of campetent jurisdiction within thirty {30) days of
such decision. The hearing on appeal shall be a trial de nove. The notice of appeal shall be filed with the
Board and served personlauy or by registared mail upon all parties to the proceeding before the Board.

b. Uniess an appeal is filed within thirty {30) days of a final decision of the Board, as provided in
Section D.7.a. of Article IV, any decision of the Board shall be recognized and enforced by any court of
competent jurisdiction on petition of the Board, or any party before the Board in the proceeding in which
the decision was made.

c. A court of competent jurisdiction in which a timely appeal is filed pursuant to Section D.7.a. of
Article IV, or in which a petition to confirm or enforce is filed pursuant to Section D.7.b. of Article IV, may
order such temporary ar permanent relief as it considers just and proper.

d. Any appeal may be taken from any decision of the court in which a timely appeal is filed
pursuant to Section D.7.a. of Article IV, or in which a petition to confirm or enforce is filed pursuant to
Section D.7.b. of Article IV, in the manner and to the same extent as from orders or judgments of the court
in a civil action,

e. In any appeal or petition to confirm or enfarce the Board's decision, the Board shall file with the
court the record of the proceedings before the Board within sixty (60) days of filing of a notice of appeal.

8. Waiver of Immunity. The Tribe and the State hereby waive their respective immunities from.suit,
inctuding any defense the State shall have under the Eleventh Amendment of the Constitution of the United

States, in order to permit the rasolution of disputes under this Compact by the Chippewa Cree-Montana
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Compact Board, and the appeal or judicial enforcement of Board decisions as provided herein. except that
such waivers of sovereign immunity by the Tribe or the State shall not extend to any action for money
damages, costs, or attorneys’ fees. The parties agree that only Congress can waive the immunity of the
United States. The participation of the United States in the proceedings of the Compact Board shall be as
provided by Congress.

ARTICLE V - DISCLAIMERS AND RESERVATIONS

A. No Effect on Tribal Rights or Other Federal Reserved Water Rights.

1. The relationship between the water rights of the Chippewa Cree Tribe described herein and any
rights to water of any other Indian Tribe, or of any federally derived water right of an individual, or of the
United States on behalf of such Tribe or individual shalt be determined by the rule of priority.

2. Nothing in this Compact may be construed or interpreted in any manner to establish the nature,
extent, or manner of administration of the rights to water of any ather Indian tribes and tribai members cf
other indian tribes.

3. Nothing in this Compact is otherwise intended to conflict with or abrogate a right or claim of
an Indian Tribe other than the Chippewa Cree Tribe regarding its boundaries ar property interests.

4. Nothing in this Compact may be construed or interpreted in any manner to establish the nature,
extent, or manner of administration of the rights to water of any other federal agency or federal lands other
than those of the Chippewa Cree Triba.

B. General Disclaimers.

Nothing in this Compact shall be so construed or interpreted:

1. As a precedent for the litigation of reserved water rights or the interpretation or administration
of future compacts between the United States and the State, or the Unite& States and any other state;

2. To preciude the acquisition or exercise of a right to tha use of water by any member of the Tribe
outside the Reservation by purchase of such right or by acquisition of land, or by application to the State.

3. To determine the relative rights inter sese of persons using water under the authority of the
State or the Tribe;

4. To limit in any way the rights of the parties or any other person to litigate any issues or
questians not resclved by this Compact;

5. To authorize the taking of a water right which is vested under state aor federal law;

6. To create or deny substantive rights through headings or captions used in this Compact;
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7. To preclude or to discourage the Tribe from acquiring, by contracting or by other means, water
rights in addition to the rights acquired under this Compact from any existing or future federal storage
facilities off the Reservation-;

8. To address or prejudge whether, in any interstate appoﬁionment, the Tribe’'s water right shatl
be counted as part of the waters apportioned to the State; e¢

9, To prohibit the Tribe, or the United States on behalf of the Tribe, from objecting in any general
stream adjudication in Montana Water Court to any claims to water rights not protected by a drainage
stipulation sat forth in Appendix 2 of this Compact; provided that, the United States, on behalf of any other
Indian tribe, or in its own right, may raise valid objections to any claims listed in Appendix 2 and Appendix
3 of this Compact-;

10. To constitute a waiver of sovereign immunity by the Tribe, State, or United States, except as
is expressiy set farth in this Compacts;

11. Unless otherwisa provided by Congress, to prevent the United States, as trustee for the Tribe,
or the Tribe itseif, from filing an action in any court of competent jurisdiction, to prevent any party from
interfering with the Tribe in the enjoyment of any water right in this Compact,

C. BRights Reserved.

The parties expressly reserve all rights not granted, recognized or relinquished in this Compact.

D. QObligations af United States Contingent.

Notwithstanding any athar language in this Compact, except as authorized under other provisions
of federal law, the obligations of the United States under this Compact shall be contingent on authorization
by Congress.

E. Expenditures ¢f Money Cantingent.

The expenditure or advance of any money or the performance of any wark by the United States or
the Tribe pursuant to this Compact which may require appropriation of money by Congress or allotment
of funds shall be contingent on such appropriation or allotment being made.

ARTICLE VI - CONTRIBUTIONS TQ SETTLEMENT

The Tribe and the State of Montana agree to support federal legislation ratifying this Compact that

will accomptish the following:

A. QOff-Reservation Water Sources.

1. Lake Elwell Water Supply. The State and the Tribe agree to support federal legislation that will
{TL islative
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provide an allocation of 10,000 acre-feet per year from storage water in Lake Elwell, as described in Section

C.6. of Article Ill. The priarity date of this water right shall be that estabiished for the source of supply.

This water right will be held in trust and will be part of the Tribal Water Right.

2. Right to Participate in Future Projects to Import Water to the Milk River. The Tribe shall have
the right 1o participate in any project to augment the water supply in the Milk River system by transferring
water from another drainage, and to have any such augmentation project deliver any entitlement of the
Tribe to water to a point on the Reservation designated by the Tribe.

B. Provision Of A Municipat, Rural, And Industrial Water Supply System, And A Tribal Economic

Development Fund,

The State and Tribe agree to support federal legislation that will authorize and fund a municipal,
rural and industrial water system adequate to meet the future MR&! water needs of the Tribe, according

to the needs and population projections as set forth in the Municipal, Rural and Industriai {MB&I) Water

Supply System Needs Assgssment prepared for the Bureau of Reclamation, U.S. Department of the Interior

{January, 1996}, through either a regional system or a system serving the Reservation only. The State and
Tribe further agree to support federal legislation that will establish an economic deveiopment fund as agreed
to by the Tribe and the Department of the Interior, or by the Tribe and the Montana Congressional
Delegation. Support by the Department of Interior for the proposed MR&I system will depend on a
demoﬁstration of feasibility and appropriate ailocation of costs.

C. Implementation Contingancies and Cost Share of Administraticn and Mitigation.

Imptementation of this Compact shail be contingent upon the appropriation of necessary funds by
the Congress and by the Montana Legislature. The performance of any obligation by any party under this
Compact shall be contingent upon appropriation of funds therefor. No liability shail accrue to any party in
case necessary funds are not appropriated. The State and the Tribe agree to recommend the following cost
share for administration and mitigation necessary to implement the Compact to the Montana State
Legislature and the Congress for appropriation on a schedule consistant with implementation as
contemplated in this Compact.

1. The State and the Tribe agrese to support federal legistation to appropriate $3,070,000 for the
administration of the Tribal Water Right by the Tribal Water Resources Department as set forth in Articles
Il and 1V of the Compact, including but not limited te: stream flow gages; diversion/bypass structuras on

Big Sandy Creek: aerial survey of impoundments on the Reservation; and development of a Tribal Water

Legislative

I\E)?:;::n .45 - . SB 337

L
.



-

55th Legislature . SB0337.02

2 WM

O ® @ ~N o w

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

Code.

2. The State and the Tribe agree to support state legislation to appropriate $150,000 for the
following purposes as set forth in Articles lil and IV of the Compact: water quality discharge monitoring
wells and monitoring program; diversion structure on Big Sandy Creek; conveyance structure on Box Elder
Creek; and purchase of contract water from Lower Beaver Creek Reservair.

3. The state agrees to provide services, subject to the availabiiity of funds, valued at $400,000
for administration required by the Compact and for water guality sampling required by this Compact.

ARTICLE VI - FINALITY, SETTLEMENT OF CLAIMS,
AND EFFECTIVENESS OF COMPACT

A. Ratitication and Effectiveness of Compact .

1. This Compact shall become effective on the date it is ratified by the Tribe, by the State, and by
the Congress of the United States, whichever date is latest; provided that, notwithstanding the provisions
of Section B5-2-702(2}), MCA, those aspects of the Compact specifically designated in Section A.2 of
Article VI, shall become effective as stated therein. Upon ratification of this Compact by the Tribe and by
the State, whichever is later, the terms of this Compact may not be altered, voided, or modified in any
respect without the consent of both the Tribe and the State. Once ratified by Congress, tha Tribe, and the
State, the Compact may not be modified without the consent of the Tribe, tha State, and the United States.

2. As between the State and the Tribe, the moratorium on state permits in the Big Sandy Creek
Basin set forth in Section A.7. of Article IV, shall begcome effective upon the date the Compact is ratified
by the Montana Legislature and by the Chippewa Cree Business Committee, whichever date is later. The
reservoir operationai plan for Bonneau Reservair sat forth in Section B.1 of Article IV shall not become
effective until the Reservoir is enlarged.

3. Notwithstanding any other provision in this Compact, the Tribe reserves the right to withdraw
as a party to this Compact -

a. if Congress has not ratified this Compact within four (4) years from the date the Compact is
ratified by the Tribe and by the State, whichever date is later, or

b. if the municipal, rural, and industrial water supply system which the feasibility study identifies

as the preferred alternative to serve the Rocky Boy’s Reservation, or an equivalent WATER éUPPLY system

as determined by the Tribe, is not authorized within four {4) years of the date the Compact is ratified by
the Tribe and by the State, whichever date is iater, or
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c. if appropriations are not authorized by Congress, including appropriatians for planning, design,
and other pre-construction work on the municipal, rurai, and industrial water supply system authorized by
Congress to serve the Rocky Boy's Reservation, within five (5} years of the date the Compact is ratified
by the Tribe and by the State, whichaver date 1s later, or

d. if appropriations are not made in the manner contemplated by the federal legislation authorizing
the Tribal municipal, rural, and industrial water supply system, or

e. if construction of the Tribal municipal, rural, and industrial water supply system authorized by
Congress to serve the Rocky Boy’s Reservation, has not commenced within seven (7} years from the date
the Compact is ratified by the Tribe and by the State, whichever date is later, or

f. if construction of the Tribal municipal, rural, and industrial water supply system authorized by
Congress to serve the Rocky Boy’s Reservation, has not been completed within fourteen (14) years from
the date the Compact is ratified by the Tribe and by the State, whichever date is later.

The Tribe may exercise its right to withdraw by sending to the Governor of the State of Montana
and to the Secretary of the Interior by certified rﬁail a resolution of the Chippewa Cree Business Committee
stating the Tribe’s intent to withdraw and specifying a withdrawal date not socner than 30 days from the
date of tha resoiution. On the date designated in the resolution for Tribal withdrawal, this Compact shall
become null and void without further action by any party, and the parties agres t0 resume negotiation in
good faith for quantification of the water rights of the Chippewa Cree Triba and entry of a decree in a court
of competent jurisdiction. |f the Tribe fails to take action to withdraw within five (5} years following the
fourteen (14) year deadline for completion of the water system, all provisigns of the Compact shall remain
in effect.

4. Notwithstanding any other provision in this Compact, the Department of the Interior reserves
the right to refuse support for federal legislation ratifying this Compact.

B. Incorporation Intg Decrees and Disposition of Federal Suits.

1. The Tribe and the State agree to defend the provisions and purposes of this Compact inciuding
the quantification set forth in ARTICLE lll, from all challenges and attacks in all proceedings pursuant to this
Section B of Article Vi,

2. Within 180 days of the date this Compaét is ratified by the Chippewa Cree Business Committee,
the State of Montana, and Congress, whichever is latest, the Tribe, the State, or the United States shall
file, in the general stream aajudication filed by the State of Montana pursuant to the provisions of
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85-2-702(3), MCA, a motion for entry of the proposed decree set forth in Appendix 1 as the decree of the
water rights held by the United States in trust for the Chippewa Cree Tribe of the Rocky Boy's Reservation.
If the court does not approve the proposed decree submitted with the motion within three years following
the filing of the motion, the Compact shall be voidable by agreement of the parties. [f the court approves
the proposed decree within t*-ge years, but the decree is subsequently set aside by the court or on appeal,
the Compact shall be voidable by agreement of the parties. The parties understand and agree that the
submission of this Compact to a state court ar courts, as provided for in this Compact, is salely to comply
with the provisions of 85-2-702(3}, MCA, and does not expand the jurisdiction of the state court or expand
in any manner the waiver of sovereign immunity of the United States in the McCarran Amendment, 43
U.S5.C. 8666 or other praovision of federal law.

3. Consistent with section 3-7-224, MCA, setting forth the jurisdiction of the chief water judge,
for the purposes of section 85-2-702(3), MCA, the review by the Montana Water Court shall be limited to
Article [lf, Section A.B. of Article IV, and Appendix 1, and may extend to other sections of the Compact
only to the extent that they relate to the determination of existing water rights. The final decree shall
consist of Article IlI! and Section A.8. of Article IV as displayed in Appendix 1 and such other information
as may be reguired by 85-2-234, MCA. Nevertheless, pursuant to section 85-2-702(3), MCA, the terms
of the entire Compact must be included in the preliminary decree without alteration for the purpose of
notice.

4. Upon the issuance of a final dacree by the Montana Water Court, or its successor, and the
complation of any direct appeais therefrom, or upan the expiration of the time for filing any such appeal,
the United States, the Tribe, and the State shall execute and file joint motions pursuant to Rule 41{a), Fed.

R. Civ. P., to dismiss the Tribe's claims, and any claims made by the United States as trustee for the Tribe,

in United States v. Aageson, No. CIV-79-21-GF (D. Mont. 1979) (hereinafter referred to as "Aageson") and
such claims may only be refiled if the Triba exercises its option to withdraw as a party to the Compact
pursuant to Section A.3. of Article VII. This Compact shall be filed as a consent decree in Aageson only
if, prior to the dismissal of Aageson as provided in this Article, it is finally determined in a judgment binding
upon the State of Montana that the state courts lack jurisdiction aver, or that the state court proceedings
are inadequate to0 adjudicate, some or all of the water rights asserted in Aageson.

C. Tribal Settlement of Water Claims.

The parties intend that the water rights and other rights confirmed to the Tribe in this Compact are

{‘Le islative .
EIrvIC - -
"\givtsgn 48 5B 337



55th Legisiature SB0337.02

g s W N

11

12

13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
2B
29
30

in full satisfaction of the Tribe's water rights ciaims, including federal reserved water rights claims based

on Winters v, United States, 207 U.S. 564 [1908}. In consideration of the rights confirmed to the Tribe

in this Compact, includiné rights to the future development of water pursuant to Section C. of Article |,
and of performance by the State of Montana and the United States bf all actians required by this Compact,
including entry of a final order issuing the decree of the reserved water rights of the Tribe held in trust by
the United States as gquantified in the Compact and displayed in Appendix 1, the Tribe and the United
States as trustee for the Tribe hereby relinquish any and all claims to water rights of the Chippewa Cree
Tribe within the State of Montana existing on the date this Compact is ratified by the State and the Tribe,
whichever date is later.

D. Binding Effect,

Upon the effectiveness of any provision of this Compact, the terms of that provision will be binding:

1. Upon the State and any person or entity of any nature whatsoever using, claiming or in any
manner assearting any right under the authority of the State to the use of water in the State of Montana;
provided that, the validity of consent, ratification, or authorization by the State is to be determined by
Montana law; .

2. Upon the Tribe and any person or entity of any nature whatsgever using, claiming or in any

manner asserting any right UNDER THE AUTHORITY OF THE TRIBE to the use of the Tribe's water right,

or any right arising under any doctrine of reserved or aboriginal water rights for the Tribey—ér—any—#g-m
arising-undortribal-aw; provided that, the validity of consent, ratification or authorization by the Tribe is
to be determined by tribal law; and

3. Upon the United States and any person or entity of any natura. whatsoever using, claiming or
in any manner asserting any right under the autharity of the United States to the use of water in the State
of Montana; provided that, the validity of consent, ratification or authorization by the United States is to

be determined by federal law; and further provided that, nothing contained in this Compact affects any

claim of any Indian tribe othar than the Chippewa Cree Tribe, or of persons ciaiming‘water through any
such other Indian tribe, or the right of any Indian tribe other than the Chippewa Cree Tribe, or persons
claiming water through any such other indian tribe, to pursue a claim te any water from any source based
on any theory of right or antitlement.

ARTICLE VIl - LEGISLATION

The State and Tribe agree to seek enactment of any legislation necessary to effectuate the
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provisions and purposes of this Compact, and to defend the provisions and purposes of this Compact from
all challenges and attacks; provided that, no provision of the Campact shall be modified as to substance
axcept as may be provided herein.

IN WITNESS WHEREOF the representatives of the State of Montana, the Chippewa Cree Tribe of
the Rocky Boy's Reservation, and the United States have signed this Compact on the day of

, 19

NEW SECTION. Section 2. Provision exception. Notwithstanding the provisions of 7-6-204, Hill

County may apply the interest accrued on the $50,000 water purchase contract with the state of Montana

toward operation, maintenance, and future repairs to the Lower Beaver Creek reservoir. THE DEPARTMENT

IS AUTHORIZED TO EXECUTE A CONTRACT WITH HILL COUNTY FOR THE PURCHASE GF 800

ACRE-FEET OF WATER STORED IN LOWER BEAVER CREEK RESERVOIR. THE DEPARTMENT IS

AUTHORIZED TO ASSIST THE TRIBE, MILL COUNTY, AND ANY APPROPRIATE FEDERAL AGENCY IN

DRAFTING AN OPERATING AGREEMENT FORCQOORDINATION OF RELEASE OF THE PURCHASED WATER

FROM LOWER BEAVER CREEK RESERVOIR WiTH REDUCTIONS IN THE NATURAL FLCW OF BEAVER
CREEK DUE TO DIVERSION AND IMPOUNDOMENT OF WATER ON THE RESERVATION,

NEW SECTION. Section 3. Codification instruction. [Section 1} is intanded to be codified as an
integral part of Title 85, chapter 20, and the provisions of Title 85, chapter 20, apply to [section 1].

-END-
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