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~~ ;;;,1,< \/; . .\-o \_,.~1-L 
A BILL FOR AN ACT ENTITLED) "AN .:c-;rL~G M~ERS' COMPENSATION ACT COVERAGE 

REQUIREMENTS FOR A STUDENT WHO IS ENROLLED IN A SECONDARY OR POSTSECONDARY 

EDUCATIONAL INSTITUTION AND WHO PARTICIPATES AS A VOLUNTEER OR FOR WAGES IN 

WORK-BASED LEARNING ACTIVITIES; DEFINING "BUSINESS PARTNER" AND "WORK-BASED LEARNING 

ACTIVITIES"; AMENDING SECTIONS 39-71-116, 39-71-118, AND 39-71-401, MCA; AND PROVIDING AN 

EFFECTIVE DATE AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-116, MCA, is amended to read: 

"39-71-116. Definitions. Unless the context otherwise requires, words and phrases used in this 

chapter have the following meanings: 

(11 "Actual wage loss" means that the wages that a worker earns or is qualified to earn after the 

worker reaches maximum healing are less than the actual wages the worker received at the time of the 

injury. 

(2) "Administer and pay" includes all actions by the state fund under the Workers' Compensation 

Act and the Occupational Disease Act of Montana necessary to: 

(al investigation, review, and settlement of claims; 

(bl payment of benefits; 

I cl setting of reserves; 

(d) furnishing of services and facilities; and 

(el use of actuarial, audit, accounting, vocational rehabilitation, and legal services. 

(31 "Aid or sustenance" means i¼f1V .e_ public or private subsidy made to provide a means of support, 

maintenance, or subsistence for the recipient. 

(41 "Average weekly wage" means the mean weekly earnings of all employees under covered 

employment, as defined and established annually by the department. It is established at the nearest whole 

dollar number and must be adopted by the department ~rier te before July 1 of each year. 
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(5) "Beneficiary" means: 

2 (a) a surviving spouse living with or legally entitled to be supported by the deceased at the time 

3 of injury; 

4 (bl an unmarried child under 18 years of age; 

5 (c) an unmarried child under 22 years of age who is a full-time student in an accredited school or 

6 is enrolled in an accredited apprenticeship program; 

7 (di an invalid child over 18 years of age who is dependent upon the decedent for support at the 

8 time of injury; 

9 (e) a parent who is dependent upon the decedent for support at the time of the injury if a 

10 beneficiary, as defined in subsections (5)(a) through (5)(d), does not exist; and 

11 (f) a brother or sister under 18 years of age if dependent upon the decedent for support at the time 

12 of the injury but only until the age of 18 years and only when a beneficiary, as defined in subsections (5)(a) 

13 through (5)(e), does not exist. 

14 (6) "Business partner" means the community or business organization that provides the premises 

15 for work-based learning activities for students. 

16 te+lli "Casual employment" means employment not in the usual course of the trade, business, 

17 profession, or occupation of the employer. 

18 f-7.t_[fil "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior 

19 to the injury. 

20 {-8+.(_fil "Construction industry" means the major group of general contractors and operative builders, 

21 heavy construction (other than building construction) contractors, and special trade contractors, listed in 

22 major groups 15 through 17 in the 1987 Standard Industrial Classification Manual. The term does not 

23 include office workers, design professionals, salespersons, estimators, or any other related employment that 

24 is not directly involved on a regular basis in the provision of physical labor at a construction or renovation 

25 site. 

26 AAll.Ql "Days" means calendar days, unless otherwise specified. 

2 7 f+Gtil.ll "Department" means the department of labor and industry. 

28 H-1-+llll "Fiscal year" means the period of time between July 1 and the succeeding June 30. 

29 ~@ "Household or domestic employment" means employment of persons other than members 

30 of the household for the purpose of tending to the aid and comfort of the employer or members of the 
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employer's family, including but not limited to housecleaning and yard work, but does not include 

2 employmel:t beyond the scope of normal household or domestic duties, such as home health care or 

3 domiciliary care. 

4 l-+-6H.IB "Insurer" means an employer bound by compensation plan No. 1, an insurance company 

5 transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3. 

6 +-1-4-tilfil "Invalid" means· one who is physically or mentally incapacitated. 

7 +:l-&ti.1.fil "Limited liability company" is as defined in 35-8-102. 

8 +:l-&ti.111 "Maintenance care" means treatment designed to provide the optimum state of health 

9 while minimizing recurrence of the clinical status. 

1 O t++l-J..1.fil "Medical stability", "maximum healing", or "maximum medical healing" means a point in 

11 the healing process when further material improvement would not be reasonably expected from primary 

12 medical treatment. 

13 .µ.g}J..1.fil. "Objective medical findings" means medical evidence, including range of motion, atrophy, 

14 muscle strength, muscle spasm, or other diagnostic evidence, substantiated by clinical findings. 

15 ~(20) "Order" means any decision, rule, direction, requirement, or standard of the department 

16 or any other determination arrived at or decision made by the department. 

17 f20l-ill..l "Palliative care" means treatment designed to reduce or ease symptoms without curing 

18 the underlying cause of the symptoms. 

19 ~@ "Payroll", "annual payroll", or "annual payroll for the preceding year" means the average 

20 annual payroll of the employer for the preceding calendar year or, if the employer has not operated a 

21 sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the 

22 current year. However, an estimate may be made by the department for any employer starting in business 

23 if average payrolls are not available. This estimate must be adjusted by additional payment by the employer 

24 or refund by the department, as the case may actually be, on December 31 of the current year. An 

25 employer's payroll must be computed by calculating all wages, as defined in 39-71-123, that are paid by 

26 an employer. 

27 l-m@ "Permanent partial disability" means a physical condition in which a worker, after reaching 

28 maximum medical healing: 

29 (a) has a permanent impairment established by objective medical findings; 

30 (bl is able to return to work in some capacity but the permanent impairment impairs the worker's 
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ability to work; and 

2 (c) has an actual wage loss as a result of the injury. 

3 ~1241 "Permanent total disability" means a physical condition resulting from injury as defined in 

4 this chapter, after a worker reaches maximum medical healing, in which a worker does not have a 

5 reasonable prospect of physically performing regular employment. Regular employment means work on a 

6 recurring basis performed for remuneration in a trade, business, profession, or other occupation in this 

7 state. Lack of immediate job openings is not a factor to be considered in determining if a worker is 

8 permanently totally disabled. 

9 ~Jl.fil. The "plant of the employer" includes the place of business of a third person while the 

1 0 employer has access to or control over the place of business for the purpose of carrying on the employer's 

11 usual trade, business, or occupation. 

12 t-2-&}il.fil "Primary medical services" means treatment prescribed by a treating physician, for 

1 3 conditions resulting from the injury, necessary for achieving medical stability. 

14 Q-6}@ "Public corporation" means the state or any county, municipal corporation, school district, 

1 5 city, city under a commission form of government or special charter, town, or village. 

16 +:1-+J.I28) "Reasonably safe place to work" means that the place of employment has been made as 

17 free from danger to the life or safety of the employee as the nature of the employment will reasonably 

18 permit. 

19 ~Jlfil "Reasonably safe tools and appliances" are tools and appliances that are adapted to and 

20 that are reasonably safe for use for the particular purpose for which they are furnished. 

21 ~130) lal "Secondary medical services" means those medical services or appliances that are 

22 considered not medically necessary for medical stability. The services and appliances include but are not 

23 limited to spas or hot tubs, work hardening, physical restoration programs and other restoration programs 

24 designed to address disability and not impairment, or equipment offered by individuals, clinics, groups, 

25 hospitals, or rehabilitation facilities. 

26 (b) iii As used in this subsection ~ (30), "disability" means a condition in which a worker's 

27 ability to engage in gainful employment is diminished as a result of physical restrictions resulting from an 

28 injury. The restrictions may be combined with factors, such as the worker's age, education, work history, 

29 and other factors that affect the worker's ability to engage in gainful employment. 

30 (iii Disability does not mean a purely medical condition. 
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~@.U "Sole proprietor" means the person who has the exclusive legal right or title to or 

2 ownership of a business enterprise. 

3 td4+.@1.l "Temporary partial disability" means a physical condition resulting from an injury, as 

4 defined in 39-71-119, in which a worker, prior to maximum healing: 

5 (a) is temporarily unable to return to the position held at the time of injury because of a medically 

6 determined physical restriction; 

7 (bl returns to work in a modified or alternative employment; and 

8 (c) suffers a partial wage loss. 

9 ~im "Temporary service contractor" means a person, firm, association, partnership, limited 

10 liability company, or corporation conducting business that hires its own employees and assigns them to 

11 clients to fill a work assignment with a finite ending date to support or supplement the client's workforce 

12 in situations resulting from employee absences, skill shortages, seasonal workloads, and special 

13 assignments and projects. 

14 ~(34) "Temporary total disability" means a physical condition resulting from an injury, as defined 

15 in this chapter, that results in total loss of wages and exists until the injured worker reaches maximum 

16 medical healing. 

17 f~4H~fil "Temporary worker" means a worker whose services are furnished to another on a 

18 part-time or temporary basis to fill a work assignment with a finite ending date to support or supplement 

19 a workforce in situations resulting from employee absences, skill shortages, seasonal workloads, and special 

20 assignments and projects. 

21 ~(36) "Treating physician" means a person who is primarily responsible for the treatment of a 

22 worker's compensable injury and is: 

23 (a) a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting 

24 privileges to practice in one or more hospitals, if any, in the area where the physician is located; 

25 (b) a chiropractor licensed by the state of Montana under Title 37, chapter 12; 

26 (c) a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if 

27 there is not a physician, as defined in subsection ~ .@fillfil, in the area where the physician 

28 assistant-certified is located; 

29 (d) an osteopath licensed by the state of Montana under Title 37, chapter 5; or 

30 (e) a dentist licensed by the state of Montana under Title 37, chapter 4. 
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2 

3 

4 

5 

6 

7 

(371 "Work-based learning activities" means job training and work experience that are provided to 

students currently enrolled in a secondary or postsecondary educational institution and that are conducted 

on the premises of a business partner. 

~(38) "Year", unless otherwise specified, means calendar year." 

Section 2. Section 39-71-118, MCA, is amended to read: 

"39-71-118. Employee, worker, volunteer, and volunteer firefighter defined. 11 I The term 

8 "employee" or "worker" means: 

9 la) each person in this state, including a contractor other than an independent contractor, who is 

10 in the service of an employer, as defined by 39-71-117, under any appointment or contract of hire, 

11 expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully 

1 2 employed, and all of the elected and appointed paid public officers and officers and members of boards of 

13 directors of quasi-public or private corporations, except those officers identified in 39-71-401 (2). while 

14 rendering actual service for the corporations for pay. Casual !ilmployees, as defined by 39-71-116, are 

15 included as employees if they are not otherwise covered by workers' compensation and if an employer has 

16 elected to be bound by the provisions of the compensation law for these casual employments, as provided 

17 in 39-71-401(2). Household or domestic employment is excluded. 

18 (b) any juvenile performing work under authorization of a district court judge in a delinquency 

19 prevention or rehabilitation program; 

20 (c) a person receiving on-the-job vocational rehabilitation training or other on-the-job training under 

21 a state or federal vocational training program, whether or not under an appointment or contract of hire with 

22 an employer, as defined in this chapter, and, except as provided in subsection (9). whether or not receiving 

23 payment from a third party. However, this subsection does not apply to students enrolled in vocational 

24 training programs, as outlined in this subsection, while they are on the premises of a public school or 

25 community college. 

26 (di an aircrew member or other person employed as a volunteer under 67-2-105; 

27 (e) a person, other than a juvenile as defined in subsection 11 )(bl, performing community service 

28 for a nonprofit organization or association or for a federal, state, or local government entity under a court 

29 order, or an order from a hearings officer as a result of a probation or parole violation, whether or not under 

30 appointment or contract of h'1re with an employer, as defined in this chapter, and whether or not receiving 
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payment from a third party. For a person covered by the definition in this subsection ill(e): 

2 (ii compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an 

3 impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 39, 

4 chapter 3, part 4, for a full-time employee at the time of the injury; and 

5 Iii) premiums must be paid by the employer, as defined in 39-71-117(3), and must be based upon 

6 the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community 

7 service required under the order from the court or hearings officer. 

8 (f) an inmate working in a federally certified prison industries program authorized under 53-1-301; 

9 and 

1 0 (g) a person who is an enrolled member of a volunteer fire department as described in 7-33-4109 

11 or a person who provides ambulance services under Title 7, chapter 34, part 1. 

12 (2) The terms defined in subsection (1) do not include a person who is: 

13 (al participating in recreational activity and who at the time is relieved of and is not performing 

14 prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket, 

15 permit, device, or other emolument of employment; 

16 (bl performing voluntary service at a recreational facility and who receives no compensation for 

17 those services other than meals, lodging, or the use of the recreational facilities; or 

18 (c) performing services as a volunteer, except for a person who is otherwise entitled to coverage 

19 under the laws of this state. As used in this subsection (2)(c), "volunteer" means a person who performs 

20 services on behalf of an employer, as defined in 39-71-117, but who does not receive wages as defined 

21 in 39-71-123. 

22 (3) With the approval of the insurer, an employer may elect to include as an employee under the 

23 provisions of this chapter any volunteer as defined in subsection (2)(c). 

24 (4) (a) The term "volunteer firefighter" means a firefighter who is an enrolled and active member 

25 of a fire company organized and funded by a county, a rural. fire district, or a fire service area. 

26 (bl The term "volunteer hours" means all the time spent by a volunteer firefighter in the service 

27 of an employer, including but not limited to training time, response time, and time spent at the employer's 

28 premises. 

29 (5) (al If the employer is a partnership, sole proprietor, or a member-managed limited liability 

30 company, the employer may elect to include as an employee within the provisions of this chapter any 
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member of the partnership, the owner of the sole proprietorship, or any member of the limited liability 

2 company devoting full time to the partnership, proprietorship, or limited liability company business. 

3 (b) In the event of an election, the employer shall serve upon the employer's insurer written notice 

4 naming the partners, sole proprietor, or members to be covered and stating the level of compensation 

5 coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection 

6 (5)(d). A partner, sole proprietor, or member is not considered an employee within this chapter until notice 

7 has been given. 

8 (c) A change in elected wages must be in writing and is effective at the start of the next quarter 

9 following notification. 

1 0 (d) All weekly compensation benefits must be based on the amount of elected wages, subject to 

11 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

1 2 determination of weekly wage for weekly compensation benefits, the electing employer may elect not less 

13 than $900 a month and not more than 1 1 /2 times the average weekly wage, as defined in this chapter. 

14 16) la) If the employer is a quasi-public or a private corporation or a manager-managed limited 

15 liability company, the employer may elect to include as an employee within the provisions of this chapter 

16 any corporate officer or manager exempted under 39-71-401 (2). 

1 7 (b) In the event of an election, the employer shall serve upon the employer's insurer written notice 

18 naming the corporate officer or manager to be covered and stating the level of compensation coverage 

19 desired by electing the amount of wages to be reported, subject to the limitations in subsection (5)(d). A 

20 corporate officer or manager is not considered an employee within this chapter until notice has been given. 

21 (c) A change in elected wages must be in writing and is effective at the start of the next quarter 

22 following notification. 

23 (d) All weekly compensation benefits must be based on the amount of elected wages, subject to 

24 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

25 determination of the weekly wage for weekly compensation benefits, the electing employer may elect not 

26 less than $200 a week and not more than 1 1 /2 times the average weekly wage, as defined in this chapter. 

27 17) la) The trustees of a rural fire district, a county governing body providing rural fire protection, 

28 or the county commissioners or trustees for a fire service area may elect to include as an employee within 

29 the provisions of this chapter any volunteer firefighter. A volunteer firefighter who receives workers' 

30 compensation coverage under this section may not receive disability benefits under Title 19, chapter 17. 
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lb) In the event of an election, the employer shall report payroll for all volunteer firefighters for 

2 premium and weekly benefit purposes based on the number of volunteer hours of each firefighter times the 

3 average weekly wage divided by 40 hours, subject to a maximum of 1 1 /2 times the average weekly wage. 

4 (Bl Except as provided in chapter 8 of this title, an employee or worker in this state whose services 

5 are furnished by a person, association, contractor, firm, limited liability company, or corporation, other than 

6 a temporary service contractor, to an employer, as defined in 39-71-117, is presumed to be under the 

7 control and employment of the employer. This presumption may be rebutted as provided in 39-71-117( 31. 

8 19) A student currently enrolled in a secondary or postsecondary educational institution who is 

9 participating in work-based learning activities and who is not paid wages by the business partner or the 

1 O educational institution is a volunteer and is subject to the provisions of this chapter. 

11 AAilQl For purposes of this section, an "employee or worker in this state" means: 

12 la) a resident of Montana who is employed by an employer and whose employment duties are 

13 primarily carried out or controlled within this state; 

14 lb) a nonresident of Montana whose principal employment duties are conducted within this state 

15 on a regular basis for an employer; 

16 (cl a nonresident employee of an employer from another state engaged in the construction industry, 

1 7 as defined in 39-71-116, within this state; or 

18 (d) a nonresident of Montana who does not meet the requirements of subsection (9)Ib) and whose 

19 employer elects coverage with an insurer that allows an election for an employer whose: 

20 (il no11resident employees are hired in Montana; 

21 Iii) nonresident employees' wages are paid in Montana; 

22 (iii) nonresident employees are supervised in Montana; and 

23 (ivl business records are maintained in Montana. 

24 f.+Gtilll An insurer may require coverage for all nonresident employees of a Montana employer who 

25 do not meet the requirements of subsection f8l+et i.l.QlJ.Ql or~ (10)(d) as a condition of approving the 

26 election under subsection ~ J.1.QJJ..Ql." 

27 

28 

29 

Section 3. Section 39-71-401, MCA, is amended to read: 

"39-71-401. Employments covered and employments exempted. 11 l Except as provided in 

30 subsection ( 2), the Workers' Compensation Act applies to all employers, as defined in 39-71-11 7, and to 
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all employees, as defined in 39-71-118. An employer who has any employee in service under any 

2 appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the 

3 provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers' 

4 Compensation Act is subject to and bound by the compensation plan that has been elected by the 

5 employer. 

6 (2) Unless the employer elects coverage for these employments under this chapter and an insurer 

7 allows an election, the Workers' Compensation Act does not apply to any of the following employments: 

8 (al household and domestic employment; 

9 (bl casual employment as defined in 39-71-116; 

10 (cl employment of a dependent member of an employer's family for whom an exemption may be 

1 1 claimed by the employer under the federal Internal Revenue Code; 

12 (d) employment of sole proprietors, working members of a partnership, or working members of a 

13 member-managed limited liability company, except as provided in subsection (3); 

14 (e) employment of a broker or salesman performing under a license issued by the board of realty 

1 5 regulation; 

16 (fl employment of a direct seller as defined in 26 U.S.C. 3508; 

17 (g) employment for which a rule of liability for injury, occupational disease, or death is provided 

18 under the laws of the United States; 

19 , (h) employment of a person performing services in return for aid or sustenance only, except 

20 employment of a volunteer under 67-2-105; 

21 (i) employment with a railroad engaged in interstate commerce, except that railroad construction 

22 work is included in and subject to the provisions of this chapter; 

23 (j) employment as an official, including a timer, referee, or judge, at a school amateur athletic 

24 event, unless the person is otherwise employed by a school district; 

25 (k) employment of a person performing services as a newspaper carrier or free-lance correspondent 

26 if the person performing the services or a parent or guardian of the person performing the services in the 

27 case of a minor has acknowledged in writing that the person performing the services and the services are 

28 not covered. As used in this subsection, "free-lance correspondent" is a person who submits articles or 

29 photographs for publication and is paid by the article or by the photograph. As used in this subsection, 

30 "newspaper carrier": 
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(i) is a person who provides a newspaper with the service of delivering newspapers singly or in 

2 bundles; but 

3 (ii) does not include an employee of the paper who, incidentally to the employee's main duties, 

4 carries or delivers papers. 

5 (I) cosmetologist's services and barber's services as defined in 39-51-204( 1 l(I); 

6 (m) a person who is employed by an enrolled tribal member or an association, business, 

7 corporation, or other entity that is at least 51 % owned by an enrolled tribal member or members, whose 

8 business is conducted solely within the exterior boundaries of an Indian reservation; 

9 (n) employment of a jockey performing under a license issued by the board of horseracing from the 

10 time the jockey reports to the scale room prior to a race through the time the jockey is weighed out after 

11 a race if the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing, 

12 that the jockey is not covered under the Workers' Compensation Act while performing services as a jockey; 

13 (o) employment of an employer's spouse for whom an exemption based on marital status may be 

14 claimed by the employer under 26 U.S.C. 7703; 

15 (p) a person who performs services as a petroleum land professional. As used in this subsection, 

16 a "petroleum land professional" is a person who: 

17 (i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

18 negotiating a business agreement for the exploration or development of minerals; 

19 (ii) is paid for services that are directly related to the completion of a contracted specific task rather 

20 than on an hourly wage basis; and 

21 (iii) performs all services as an independent contractor pursuant to a written contract. 

22 (q) an officer of a quasi-public or a private corporation or manager of a manager-managed limited 

23 liability company who qualifies under one or more of the following provisions: 

24 (il the officer or manager is engaged in the ordinary duties of a worker for the corporation or the 

25 limited liability company and does not receive any pay from the corporation or the limited liability company 

26 for performance of the duties; 

27 (ii) the officer or manager is engaged primarily in household employment for the corporation or the 

28 limited liability company; 

29 (iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation 

30 or owns 20% or more of the limited liability company; or 
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1 (iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law, 

2 daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the 

3 number of shares of stock in the corporation or who owns 20% or more of the limited liability companya;_ 

4 or 

5 (r) a student currently enrolled in a secondary or postsecondary educational institution who is 

6 participating in work-based learning activities and who is paid wages by the business partner or the 

7 educational institution. 

8 (3) (a) A sole proprietor, a working member of a partnership, or a working member of a 

9 member-managed limited liability company who represents to the public that the person is an independent 

1 O contractor shall elect to be bound personally and individually by the provisions of compensation plan No. 

11 1, 2, or 3 but may apply to the department for an exemption from the Workers' Compensation Act. 

12 (b) The application must be made in accordance with the rules adopted by the department. There 

13 is no fee for the initial application. Any subsequent application must be accompanied by a $25 application 

14 fee. The application fee must be deposited in the administration fund established in 39-71-201 to offset 

15 the costs of administering the program. 

16 (c) When an application is approved by the department, it is conclusive as to the status of an 

1 7 independent contractor and precludes the applicant from obtaining benefits under this chapter. 

18 (d) The exemption, if approved, remains in effect for 1 year following the date of the department's 

19 approval. To maintain the independent contractor status, an independent contractor shall annually submit 

20 a renewal application. A renewal ap13lioation Ffltist be stibfflittod for all inde13endent oontraotor BIEOFflptions 

21 ap13royoa as of dtilv 1, 199e, or Hiereaftor. The renewal application and the $25 renewal application fee 

22 must be received by the department at least 30 days prior to the anniversary date of the previously 

23 approved exemption. 

24 (el A person who makes a false statement or misrepresentation concerning that person's status 

25 as an exempt independent contractor is subject to a civil penalty of $1,000. The department may impose 

26 the penalty for each false statement or misrepresentation. The penalty must be paid to the uninsured 

27 employers' fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section. 

28 (f) If the department denies the application for exemption, the applicant may contest the denial by 

29 petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An 

30 applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with 
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the procedure established in 39-51-2403 and 39-51-2404. 

2 (4) {al A corporation or a manager-managed limited liability company shall provide coverage for its 

3 employees under the provisions of compensation plan No. 1, 2, or 3. A quasi-public corporation, a private 

4 corporation, or a manager-managed limited liability company may elect coverage for its corporate officers 

5 or managers, who are otherwise exempt under subsection (2), by giving a written notice in the following 

6 manner: 

7 {i) if the employer has elected to be bound by the provisions of compensation plan No. 1, by 

8 delivering the notice to the board of directors of the corporation or to the management organization of the 

9 manager-managed limited liability company; or 

1 O {ii) if .the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by 

11 delivering the notice to the board of directors of the corporation or to the management organization of the 

12 manager-managed limited liability company and to the insurer. 

13 {bl If the employer changes plans or insurers, the employer's previous election is not effective and 

14 the employer shall again serve notice to its insurer and to its board of directors or the management 

15 organization of the manager-managed limited liability company if the employer elects to be bound. 

16 (5) The appointment or election of an employee as an officer of a corporation, a partner in a 

17 partnership, or a member in or a manager of a limited liability company for the purpose of exempting the 

18 employee from coverage under this chapter does not entitle the officer, partner, member, or manager to 

19 exemption from coverage. 

20 (61 Each employer shall post a sign in the workplace at the locations where notices to employees 

21 are normally posted, informing employees about the employer's current provision of workers' compensation 

22 insurance. A workplace is any location where an employee performs any work-related act in the course of 

23 employment, regardless of whether the location is temporary or permanent, and includes the place of 

24 business or property of a third person while the employer has access to or control over the place of 

25 business or property for the purpose of carrying on the employer's usual trade, business, or occupation. 

26 The sign must be provided by the department, distributed through insurers or directly by the department, 

27 and posted by employers in accordance with rules adopted by the department. An employer who purposely 

28 or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation." 

29 

30 NEW SECTION. Section 4. Severability. If a part of [this act] is invalid, all valid parts that are 
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severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

2 applications, the part remains in effect in all valid applications that are severable from the invalid 

3 applications. 

4 

5 NEW SECTION. Section 5. Effective date -- applicability. [This act] is effective July 1, 1997, and 

6 applies to claims for benefits filed on or after [the effective date of this act]. 

7 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0251. as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill clarifying workers' compensation act coverage requirements for a student who is 
enrolled in a secondary or postsecondary educational institution and who participates as a 
volunteer or for wages in work-based learning activities. 

ASSUMPTIONS: 
1. The proposed legislation creates an exemption from the workers' compensation act for 

students enrolled in secondary or poitsecondary educational institutions who are 
participating in work-based learning activities and who are working for wages or as 
volunteers. 

2. The state Fund will not receive premium income to provide coverage for this class of 
student-employee, unless coverage is elected. 

3. The State Fund will not make benefit payments to compensate this class of student
employee for injuries or occupational disease, unless coverage is elected. 

4. students of the Montana University System (MUS) who participate in campus work-study 
programs are covered for workers' compensation by the MUS. 

FISCAL IMPACT: 
Passage of SB 251 will have no fiscal impact on the state. 

Qa;.,.,,g_ ~ z_ • .,-. 1..7 
DAVE LEWIS, BUDGET DIRECTOR DATE ON SOR DATE 
Office of Budget and Program Planning 
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SENATE BILL NO. 251 

SB0251.02 

APPROVED BY COM ON ~OR 
& EMPLOYMENT RELATIONS 

2 INTRODUCED BY STANG, BENEDICT, MAHLUM, TOEWS, ELLIS, KITZENBERG, M. TAYLOR 

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING WORKERS' COMPENSATION ACT COVERAGE 

5 REQUIREMENTS FOR A STUDENT WHO IS ENROLLED IN A AN ELEMENTARY, SECONDARY. OR 

6 POSTSECONDARY EDUCATIONAL INSTITUTION AND WHO PARTICIPATES AS A VOLUNTEER OR FOR 

7 WAGES IN WORK-BASED LEARNING ACTIVITIES; DEFINING "BUSINESS PARTNER" AND "WORK-BASED 

8 LEARNING ACTIVITIES"; AMENDING SECTIONS 39-71-116,AND 39- 71-118, AND 39 71 401, MCA; AND 

9 PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 Section 1. Section 39-71-116, MCA, is amended to read: 

14 "39-71-116. Definitions. Unless the context otherwise requires, words and phrases used in this 

15 chapter have the following meanings: 

16 ( 1 l "Actual wage loss" means that the wages that a worker earns or is qualified to earn after the 

17 worker reaches maximum healing are less than the actual wages the worker received at the time of the 

18 inJury. 

19 (21 "Administer and pay" includes all actions by the state fund under the Workers' Compensation 

20 Act and the Occupational Disease Act of Montana necessary to: 

21 (al investigation, review, and settlement of claims; 

22 (bl payment of benefits; 

23 {cl setting of reserves; 

24 (di furnishing of services and facilities; and 

25 {el use of actuarial, audit, accounting, vocational rehabilitation, and legal services. 

26 (31 "Aid or sustenance" means ilHY 2 public or private subsidy made to provide a means of support, 

27 maintenance, or subsistence for the recipient. 

28 (41 "Average weekly wage" means the mean weekly earnings of all employees under covered 

29 employment, as defined and established annually by the department. It is established at the nearest whole 

30 dollar number and must be adopted by the department 13rier te before July 1 of each year. 
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(5) "Beneficiary" means: 

2 (a) a surviving spouse living with or legally entitled to be supported by the deceased at the time 

3 of injury; 

4 (b) an unmarried child under 18 years of age; 

5 le) an unmarried child under 22 years of age who is a full-time student in an accredited school or 

6 is enrolled in an accredited apprenticeship program; 

7 Id) an invalid child over 18 years of age who is dependent upon the decedent for support at the 

8 time of injury; 

9 (e) a parent who is dependent upon the decedent for support at the time of the injury if a 

10 beneficiary, as defined in subsections (5)Ia) through (5IId), does not exist; and 

11 (fl a brother or sister under 18 years of age if dependent upon the decedent for support at the time 

12 of the injury but only until the age of 18 years and only when a beneficiary, as defined in subsections (5IIa) 

13 through (5)(e), does not exist. 

14 16) "Business partner" means the community, GOVERNMENTAL ENTITY, or business organization 

15 that provides the premises for work-based learning activities for students. 

16 l-etlli "Casual employment" means employment not in the usual course of the trade, business, 

1 7 profession, or occupation of the employer. 

18 f+Hfil "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior 

19 to the injury. 

20 -IB+ifil "Construction industry" means the major group of general contractors and operative builders, 

21 heavy construction (other than building construction) contractors, and special trade contractors, listed in 

22 major groups 15 through 17 in the 1987 Standard Industrial Classification Manual. The term does not 

23 include office workers, design professionals, salespersons, estimators, or any other related employment that 

24 is not directly involved on a regular basis in the provision of physical labor at a construction or renovation 

25 site. 

26 WH.1.Ql "Days" means calendar days, unless otherwise specified. 

27 t-l-Gtilll "Department" means the department of labor and industry. 

28 f++H..l_g). "Fiscal year" means the period of time between July 1 and the succeeding June 30. 

29 ~JJl.J. "Household or domestic employment" means employment of persons other than members 

30 of the household for the purpose of tending to the aid and comfort of the employer or members of the 
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employer's family, including but not limited to housecleaning and yard work, but does not include 

2 employment beyond the scope of normal household or domestic duties, such as home health care or 

3 domiciliary care. 

4 ~il.1l "Insurer" means an employer bound by compensation plan No. 1, an insurance company 

5 transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3. 

6 {+4-Hlfil "Invalid" means one who is physically or mentally incapacitated. 

7 t-H»lifil "Limited liability company" is as defined in 35-8-102. 

8 i-+el-illl "Maintenance care" means treatment designed to provide the optimum state of health 

9 while minimizing recurrence of the clinical status. 

10 {-+-7-+ilfil "Medical stability", "maximum healing", or "maximum medical healing" means a point in 

11 the healing process when further material improvement would not be reasonably expected from l?rimary 

12 medical treatment. 

13 i-+8tllfil "Objective medical findings" means medical evidence, including range of motion, atrophy, 

14 muscle strength, muscle spasm, or other diagnostic evidence, substantiated by clinical findings. 

15 f-¼»(20) "Order" means any decision, rule, direction, requirement, or standard of the department 

16 or any other determination arrived at or decision made by the department. 

17 ~il.11 "Palliative care" means treatment designed to reduce or ease symptoms without curing 

18 the underlying cause of the symptoms. 

19 ~@ "Payroll", "annual payroll", or "annual payroll for the preceding year" means the average 

20 annual payroll of the employer for the preceding calendar year or, if the employer has not operated a 

21 sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the 

22 current year. However, an estimate may be made by the department for any employer starting in business 

23 if average payrolls are not available. This estimate must be adjusted by additional payment by the employer 

24 or refund by the department, as the case may actually be, on December 31 of the current year. An 

25 employer's payroll must be computed by calculating all wages, as defined in 39-71-123, that are paid by 

26 an employer. 

27 ~J111 "Permanent partial disability" means a physical condition in which a worker, after reaching 

28 maximum medical healing: 

29 (a) has a permanent impairment established by objective medical findings; 

30 (bl is able to return to work in some capacity but the permanent impairment impairs the worker's 
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1 ability to work; and 

2 (c) has an actual wage loss as a result of the inJury. 

3 ~(24) "Permanent total disability" means a physical condition resulting from injury as defined in 

4 this chapter, after a worker reaches maximum medical healing, in which a worker does not have a 

5 reasonable prospect of physically performing regular employment. Regular employment means work on a 

6 recurring basis performed for remuneration in a trade, business, profession, or other occupation in this 

7 state. Lack of immediate job openings is not a factor to be considered in determining if a worker is 

8 permanently totally disabled. 

9 R-4Hlfil The "plant of the employer" includes the place of business of a third person while the 

1 O employer has access to or control over the place of business for the purpose of carrying on the employer's 

11 usual trade, business, or occupation. 

12 Qe+(26} "Primary medical services" means treatment prescribed by a treating physician, for 

13 conditions resulting from the injury, necessary for achieving medical stability. 

14 ~Hlll "Public corporation" means the state or any county, municipal corporation, school district, 

15 city, city under a commission form of government or special charter, town, or village. 

16 ~1.2.fil "Reasonably safe place to work" means that the place of employment has been made as 

17 free from danger to the life or safety of the employee as the nature of the employment will reasonably 

18 permit. 

1 9 R-&l,(29) "Reasonably safe tools and appliances" are tools and appliances that are adapted to and 

20 that are reasonably safe for use for the particular purpose for which they are furnished. 

21 f-2-9+(30} (a) "Secondary medical services" means those medical services or appliances that are 

22 considered not medically necessary for medical stability. The services and appliances include but are not 

23 limited to spas or hot tubs, work hardening, physical restoration programs and other restoration programs 

24 designed to address disability and not impairment, or equipment offered by individuals, clinics, groups, 

25 hospitals, or rehabilitation facilities. 

26 (b) (ii As used in this subsection Q.9t {30), "disability" means a condition in which a worker's 

27 ability to engage in gainful employment is diminished as a result of physical restrictions resulting from an 

28 injury. The restrictions may be combined with factors, such as the worker's age, education, work history, 

29 and other factors that affect the worker's ability to engage in gainful employment. 

30 (iii Disability does not mean a purely medical condition. 
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~Qll "Sole proprietor" means the person who has the exclusive legal right or title to or 

2 ownership of a business enterprise. 

3 ~@ "Temporary partial disability" means a physical condition resulting from an injury, as 

4 defined in 39-71-119, in which a worker, prior to maximum healing: 

5 (a) is temporarily unable to return to the position held at the time of injury because of a medically 

6 determined physical restriction; 

7 (b) returns to work in a modified or alternative employment; and 

8 (c) suffers a partial wage loss. 

9 ~im "Temporary service contractor" means a person, firm, association, partnership, limited 

1 0 liability company, or corporation conducting business that hires its own employees and assigns them to 

11 clients to fill a work assignment with a finite ending date to support or supplement the client's workforce 

12 in situations resulting from employee absences, skill shortages, seasonal workloads, and special 

1 3 assignments and projects. 

14 ~(34) "Temporary total disability" means a physical condition resulting from an injury, as defined 

15 in this chapter, that results in total loss of wages and exists until the injured worker reaches maximum 

16 medical healing. 

17 ~Q.§1 "Temporary worker" means a worker whose services are furnished to another on a 

18 part-time or temporary basis to fill a work assignment with a finite ending date to support or supplement 

19 a workforce in situations resulting from employee absences, skill shortages, seasonal workloads, and special 

20 assignments and projects. 

21 ~(36) "Treating physician" means a person who is primarily responsible for the treatment of a 

22 worker's compensable injury and is: 

23 (a) a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting 

24 privileges to practice in one or more hospitals, if any, in the area where the physician is located; 

25 (b) a chiropractor licensed by the state of Montana under Title 37, chapter 12; 

26 (c) a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if 

27 there is not a physician, as defined in subsection ~ (36)(a), in the area where the physician 

28 assistant-certified is located; 

29 (d) an osteopath licensed by the state of Montana under Title 37, chapter 5; or 

30 (e) a dentist licensed by the state of Montana under Title 37, chapter 4. 
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(37) "Work-based learning activities" means job training and work experience that are aro•;1aed to 

2 students eurrently enrolled in a seoondary or postseoondar~· edueational institution and that are oonduoted 

3 on the aroA'lises of a susiness partner CONDUCTED ON THE PREMISES OF A BUSINESS PARTNER AS A 

4 COMPONENT OF SCHOOL-BASED LEARNING ACTIVITIES AUTHORIZED BY AN ELEMENTARY, 

5 SECONDARY, OR POSTSECONDARY EDUCATIONAL INSTITUT_ION_, 

6 ~(38) "Year", unless otherwise specified, means calendar year." 

7 

Section 2. Section 39-71-118, MCA, is amended to read: 8 

9 "39-71-118. Employee, worker, volunteer, and volunteer firefighter defined. ( 1 ) The term 

10 "employee" or "worker" means: 

11 (a) each person in this state, including a contractor other than an independent contractor, who is 

12 in the service of an employer, as defined bv 39-71-11 7, under any appointment or contract of hire, 

13 expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully 

14 employed, and all of the elected and appointed paid public officers and officers and members of boards of 

15 directors of quasi-public or private corporations, except those officers identified in 39-71-401 ( 21, while 

16 rendering actual service for the corporations for pay. Casual employees, as defined by 39-71-116, are 

17 included as employees if they are not otherwise covered by workers' compensation and if an employer has 

18 elected to be bound by the provisions of the compensation law for these casual employments, as provided 

19 in 39-71-401 ( 21. Household or domestic employment is excluded. 

20 (b) any Juvenile performing work under authorization of a district court judge in a delinquency 

21 prevention or rehabilitation program; 

22 (c) a person receiving on-the-job vocational rehabilitation training or other on-the-job training under 

23 a state or federal vocational training program, whether or not under an appointment or contract of hire with 

24 an employer, as defined in this chapter, and, except as provided in subsection (9), whether or not receiving 

25 payment from a third party. However, this subsection does not apply to students enrolled in vocational 

26 training programs, as outlined in this subsection, while they are on the premises of a public school or 

27 community college. 

28 (di an aircrew member or other person employed as a volunteer under 67-2-105; 

29 (e) a person, other than a juvenile as defined in subsection (1 )(b), performing community service 

30 for a nonprofit organization or association or tor a federal, state, or local government entity under a court 
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order, or an order from a hearings officer as a result of a probation or parole violation, whether or not under 

2 appointment or contract of hire with an employer, as defined in this chapter, and whether or not receiving 

3 payment from a third party. For a person covered by the definition in this subsection ill(e): 

4 (i) compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an 

5 impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 39, 

6 chapter 3, part 4, for a full-time employee at the time of the injury; and 

7 (ii) premiums must be paid by the employer, as defined in 39-71-117(3), and must be based upon 

8 the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community 

9 service required under the order from the court or hearings officer. 

1 0 (f) an inmate working in a federally certified prison industries program authorized under 53-1-301; 

11 and 

12 (g) a person who is an enrolled member of a volunteer fire department as described in 7-33-4109 

13 or a person who provides ambulance services under Title 7, chapter 34, part 1. 

14 (2) The terms defined in subsection ( 1) do not include a person who is: 

1 5 (a) participating in recreational activity and who at the time is relieved of and is not performing 

16 prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket, 

17 permit, device, or other emolument of employment; 

18 (b) performing voluntary service at a recreational facility and who receives no compensation for 

19 those services other than meals, lodging, or the use of the recreational facilities; or 

20 (cl performing services as a volunteer, except for a person who is otherwise entitled to coverage 

21 under the laws of this state. As used in this subsection (2)(c), "volunteer" means a person who performs 

22 services on behalf of an employer, as defined in 39-71-117, but who does not receive wages as defined 

23 in 39-71-123. 

24 13) With the approval of the insurer, an employer may elect to include as an employee under the 

25 provisions of this chapter any volunteer as defined in subsection (2)(c). 

26 (4) (a) The term "volunteer firefighter" means a firefighter who is an enrolled and active member 

27 of a fire company organized and funded by a county, a rural fire district, or a fire service area. 

28 (b) The term "volunteer hours" means all the time spent by a volunteer firefighter in the service 

29 of an employer, including but not limited to training time, response time, and time spent at the employer's 

30 premises. 
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(5) (a) If the employer is a partnership, sole proprietor, or a member-managed limited liability 

2 company, the employer may elect to include as c,n employee within the provisions of this chapter any 

3 member of the partnership, the owner of the sole proprietorship, or any member of the limited liability 

4 company devoting full time to the partnership, proprietorship, or limited liability company business. 

5 (b) In the event of an election, the employer shall serve upon the employer's insurer written notice 

6 naming the partners, sole proprietor, or members to be covered and stating the level of compensation 

7 coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection 

8 (5)(d). A partner, sole proprietor, or member is not considered an employee within this chapter until notice 

9 ha.s been given. 

1 O (c) A change in elected wages must be in writing and is effective at the start of the next quarter 

11 following notification. 

12 (d) All weekly compensation benefits must be based on the amount of elected wages, subject to 

13 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

14 determination of weekly wage for weekly compensation benefits, the electing employer may elect not less 

1 5 than $900 a month and not more than 1 1 /2 times the average weekly wage, as defined in this chapter. 

16 (6) (a) If the employer is a quasi-public or a private corporation or a manager-managed limited 

17 liability company, the employer may elect to include as an employee within the provisions of this chapter 

18 any corporate officer or manager exempted under 39- 71-401 (2). 

19 (b) In the event of an election, the employer shall serve upon the employer's insurer written notice 

20 naming the corporate officer or manager to be covered and stating the level of compensation coverage 

21 desired by electing the amount of wages to be reported, subject to the limitations in subsection (5)(d). A 

22 corporate officer or manager is not considered an employee within this chapter until notice has been given. 

23 (c) A change in elected wages must be in writing and is effective at the start of the next quarter 

24 following notification. 

25 (d) All weekly compensation benefits must be based on the amount of elected wages, subject to 

26 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

27 determination of the weekly wage for weekly compensation benefits, the electing employer may elect not 

28 less than $200 a week and not more than 1 1 /2 times the average weekly wage, as defined in this chapter. 

29 (7) (a) The trustees of a rural fire district, a county governing body providing rural fire protection, 

30 or the county commissioners or trustees for a fire service area may elect to include as an employee within 
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1 the provisions of this chapter any volunteer firefighter. A volunteer firefighter who receives workers' 

2 compensation coverage under this section may not receive disability benefits under Title 19, chapter 1 7. 

3 lb) In the event of an election, the employer shall report payroll for all volunteer firefighters for 

4 premium and weekly benefit purposes based on the number of volunteer hours of each firefighter times the 

5 average weekly wage divided by 40 hours, subject to a maximum of 1 1 /2 times the average weekly wage. 

6 18) Except as provided in chapter 8 of this title, an employee or worker in this state whose services 

7 are furnished by a person, association, contractor, firm, limited liability company, or corporation, other than 

8 a temporary service contractor, to an employer, as defined in 39-71-117, is presumed to be under the 

9 control and employment of the employer. This presumption may be rebutted as provided in 39-71-117 (3). 

10 (9) A student currently enrolled in a AN ELEMENTARY, secondary, or postsecondary educational 

11 institution who is participating in work-based learning activities and WHO IS PAID WAGES BY THE 

12 EDUCATIONAL INSTITUTION OR BUSINESS PARTNER IS THE EMPLOYEE OF THE ENTITY THAT PAYS 

13 THE STUDENT'S WAGES FOR ALL PURPOSES UNDER THIS CHAPTER. A STUDENT who is not paid 

14 wages by the business partner or the educational institution is a volunteer and is subject to the provisions 

15 of this chapter. 

16 +Bti.1.Ql For purposes of this section, an "employee or worker in this state" means: 

17 lal a resident of Montana who is employed by- an employer and whose employment duties are 

18 primarily carried out or controlled within this state; 

19 lb) a nonresident of Montana whose principal employment duties are conducted within this state 

20 on a regular basis for an employer; 

21 le) a nonresident employee of an employer from another state engaged in the construction industry, 

22 as defined in 39-71-116, within this state; or 

23 (d) a nonresident of Montana who does not meet the requirements of subsection (9)(b) and whose 

24 employer elects coverage with an insurer that allows an election for an employer whose: 

25 (i) nonresident employees are hired in Montana; 

26 (ii) nonresident employees' wages are paid in Montana; 

27 (iii) nonresident employees are supervised in Montana; and 

28 liv) business records are maintained in Montana. 

29 t+Gti.111 An insurer may require coverage for all nonresident employees of a Montana employer who 

30 do not meet the requirements of subsection~ ( 1 Ol(b) or~ ( 1 Ol(d) as a condition of approving the 

!Legislative 
\Services 
~\!!jvlsion 

- 9 - SB 251 



55th Legislature S80251'.02 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

election under subsection w+AA 11 O)(d)." 

Seetien J. Seotion 39 71 101, MG/\. is amended to read: 

"JQ 71 401. !;mple•tments eevered and emple~•ments exempted. ( 1) !;J10e1H as pr9•.1ided in 

sul3seetien {2), the Workers' Compensation Act applies to all employers, as defined in 39 71 117, and to 

all employees, as defines in 39 71 11 B. An employer who has an•; employee in service under any 

a1313ointment or contract et hire, ei(13ressed or implieel. eral or written, shall eleot to so sound ey the 

13ro•,•isiens of eom13ensation plan No. 1, 2, -91'3. Each employee whose em13lo~•er is bound ey the Worlrnrs' 

Gom13ensation Ast is suejeet to and sound ey the oompensatien plan that has bean eleotea by the 

em13leyer. 

(21 Unless the em13leyer eleots ooverage for these em13leyments unaer this eha13ter and an insurer 

allows an eleetion, the Werlrnrs' Gom13ensati0n Ast Eloes net ap13ly to an.,, of the fellewing em13le•;FT1onts: 

(a) househola and domestic em13loyment; 

(13) oasual eFA13loyment as defines in 39 71 116; 

(e) em13lo~•ment of a Ele13enelent ffieFTlser of an eR'l13le>;er's faFTlil•; for whoR'l an eJ(eR'lption may be 

olaiR'led 13y the eFA13lover under the feaeral Internal Revenue Code; 

(d) eR1ployR1ent of sole pro13rietors, working R'10R'lbers of a 13artnershi13, er worldng R'leR'll3ers of a 

Ft1eFT1ser rnana§ee liR'litoe 1.iability com13any, OJ(ce13t as 13ro,,.ided in subsection {3); 

Isl en,plo•rn,ent of a brolcer er salesn,an perforn,ing l:lnder a lioense issues by tho soarEI of realty 

re§ulation; 

(fl eR'l13lo1,cR'lent of a direet seller as defined in 2e U.S.G. 3608; 

(gl eFt113levFT1ent fer whieh a nc1le ef liaeility fer injury, oooupational disease, or death is 13rovideel 

under the laws sf the United States; 

(hi eR'l13le1·ment of a 13erson 13erformin§ servioes in return for aid or sustenanee only, exoe13t 

eR'l13lavffient of a valunteer under e7 2 1013; 

(i) en,13loyR'lant with a railroad BA§B§ed in interstate eOR'lR'leree, e1'0013t that railroad eoAstruotion 

wade. is inc1.ueed ;,n and suejeet to the previsions of this ohapter; 

(j) BR'lJ3IOyR'lent as an eHieial, inoluding a tin,er, referee, er jud§e, at a sehael affiatem athletio 

event, UAless the 13erson is otherwise em13loyed ey a soheol distriot; 

(kl off113lo•,•ffient ef a persen 13erferffiin§ ser>,·iees as a Aews13aper earrier or free lanoe oorres13ondent 
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28 

29 

30 

if the 13eFS8R 13eFfom1iRg the serviees or a 13arent er guaraian of the 13ersen 13erferR1ing the serviees in the 

ease of a RlinoF has aolrnewleagea in writing that the 130Fsen 13erforR1ing the seP;iees ana the ser>,iees are 

not eeverea. As used in this subseetien, "free lance oerres13endeRt" is a 13ersen who submits artioles or 

13hotegra13hs for 13ublieatien and is 13aid by the article or by the 13hetegra13h. As used iR this subsection, 

"news13a13er carFior": 

(ii is a person who pre,·ides a newspa13er with the servioe of eeliveFiRg Rews13a13ers singly er in 

bunales; but 

(ii) aoes not iReluae an eR113leyee of the paper '"''he, iRoidentally to tho eR113lo•;ee's Alain auties, 

oaFFies OF deliveFs pa13ers. 

(I) eosR1etolegist's seFviees □Rd barber's services as defines in ,19 61 204(1)(1); 

(Al) a person whe is eRlployea by aR eRreiled tribal meRlber er an asseeiatioR, business, 

eor13oration, eF other eRtity that is at least 61 % o..,mea by an enrollee tribal member er membeFs, whose 

busiRess is eonaueted selely withiR the eJEterieF bounaaFies of aR Indian resor>,atien; 

(n) eR113io•;meRt of a joolrn•,· perfeFFRiRg under a lieense issued b)• the boara of horsoraeing fro Al the 

tiRle the joekey re130Fts to the seale room 13rior to a raee through the time the joekey is weighed out after 

a race if the jeekey has aolrnewledged in writing, as a oenaitien of lioensiRg by the beard ef herseracing, 

that the joekey is net severed under the 1Nerl(ers' Gom130RsatioR Aet ,,.,hile 130.rferRliRg serviees as a joolrn•,•; 

(e) employment of aR OR113loyer's s13ouse for wh0R1 an mrnmption based on marital status ma•; be 

olaiffled by the empleyeF uRdeF 2e U.S.G. 770;;!; 

(131 a 130Fsen who 13erfoFms seFvioes as a petroleum laRd professional. As used in this subseetion, 

a "13etroleuR1 land professional" is a porsoR who: 

(i) is en§aged prifflarily in negotiating for the aequisition or Elivestiture of mineral ri§hts or in 

negotiating a business agreeR1eRt for the OJEploration or dovelo13ment of Fflinerals; 

(ii) is paid for servieos that are directly relatea to the cofflpletien of a contrasted s13ecifie tasl( rather 

thaR OR an hourly wage basis; and 

(iii) 13erforR1s all seFvioes as an inde13enaont eontraetor 13ursuant to a writteR eontraet. 

(q) an offieer of a quasi 13ublio or a pfiovate cor13oration SF R1anager of a R1anageF Fflanaged lifflited 

liability eompaRy who qualifies uRaer one er R1ore of the following provisions: 

(i) the offieeF er maRageF is engaged in the ordinaF~' duties of a worl(er fer the eor13oration or the 

limitea liability company aRd does not reeeive any 13ay froR1 the ooF13oratioR or the lifflitea liability eoR1panv 
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for porfermance ot the duties; 

(iii the offieer or mana§er is en§a§ed primarily in household emplo•rment tor the GOFJ:ioration or the 

limited liasilit·f eoffipany; 

!iii) the otticer or manager owns 20% or more of the numser of shares of stool< in the eorporation 

or owns 20% or ffiore of the limited liasility eoffi13any: or 

(iv) the officer or ffianager is the spouse, child, adopted ehilEI, stepchild, mother, father. son in law, 

daughter in '.aw, ne13hew, niece, srother. or sister of---iH;orporato ottieer who owns 20% or 91ore of tho 

numser of shares of stool< in the eorporation or who owns 20% or more at the liffiiteEI liasility eom13an·,·.~ 

(rl a student ourrently enrolled in a seeondary or postseconElary educational institution who is 

partioipating in work based learning aoti\ ities and who is paid wages by· the business partner or tho 

edueational institution. 

(3) (al A sole proprietor, a ,,,.•orkin§ memser of a 13artnership, or a working ffiemser of a 

ffiemser mana§od liffiited liasilit'( ooffipany who re13resents to the 13uslio that tho person is an inde13endent 

eontraetor shall eleet to se sound 13ersonally and inEliYidually B't' tho 13r0Yisions of eom13onsation 13lan No. 

1, 2. or 3 sut may a1313ly to the department for an eiwmption from the Worl(ers' Gom13ensation /\et. 

(bl The a1313lioation must se made in accordance with tho rules ado13ted sy tho de13artment. Thero 

is no fee for tl'le initial ap13lieation. Any suesei:iuont applieation must be aooom13anied b·r a $2!:i a13plieation 

fee. The application fee ffiust se depesitea in the administration funs estaelisl'led in 30 71 291 to offset 

tl=le easts et administering tl=le 13rogram. 

le) 'Nhen an ap13lieation is appro.,.ed tiy tl=le department, it is eonelusive as to tl=lo status of an 

independent eentraator and preeludes the ap13liaant trom otitaining 13enefits under tl=lis el=lapter. 

~di The e!'ieFR13tion, ;,t appre••ed, reFRains in effeet for 1 •,oar tollowin§ tl=lo date et the departffiont's 

approYal. Te maintain tl=le inde13endent eontractor status, an inde13ondont oontraotor shall anm1ally submit 

a renewal a13plieation. A renewal applieation must tie sul3mitted for all independent eontraetor exemptions 

a13pro¥eel as of July 1, Hl0e, or thereafter. Tl=le renewal ap13lioation and tl=lo $2e renewal applioation fee 

must tie reeei·,·eel tiy the department at least 30 days 13rior to tho anni•tersary date of the pre•tiousl•r 

ap13roved e!'iemption. 

le} A person who makes a false statement or misrepresentation eeneerning tl=lat person's status 

as an e><en=ipt independent eontraetor is subjoet to a si·til penalt'f of $1,000. Tl=lo department may impose 
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!he 13enalty fer eaeh false statement or misre13resentation. The penalty must be paid to the uninsured 

2 employers' fund. The lien provisions of 39 71 !iOe apply to the penaltl' im(Closed by this seetion. 

3 (fl If the department denies the applieation for mwmption, the applicant may eontest the denial by 

4 petitioning for re'o'iew of the deeisio1, by an a1313ea's referee ffl-the manner provided for in 39 §1 1109. An 

5 applieant dissalisfied wilh the decision of the appeals referee may appeal the deeision in aeeordance with 

6 the proeesure established in 39 §1 2403 ans 39 61 2404. 

7 14) (al /\ corporation or a manager manages limited liability company shall provise co¥erago for its 

8 employees under the pro,'isions of compensation plan No. 1, 2, or 3. /\ quasi publie oorporation, a private 

9 corporation, or a manager A'lanagos liA'lited liability eompan1• may eleet eoverage for its eorporate offieers 

1 O or FRana§ers, who aro otherwise eirnmpt under subseotien 1-2-1, by giving a written notioo in tho fella win§ 

11 A'lanner: 

12 (ii if the employer has eloetes to be beund by the provisions et compensation plan No. 1, by 

13 soliverin§ the notice to tho board of direetors of tAe eorporation or to the management organication of the 

14 manager managed limited liability eompan-,,; Gf 

15 (ii) if the employor has elected to be bound by the pro¥isions of eompensatien plan ~Jo. 2 or 3, by 

16 deli¥ering the notioe to the boars of direotors of the corporation or to tho FRanagement organization of the 

17 A1anagor managed limites liability eompany ans to tho insurer. 

18 (bl If the employer changes 13lans or insurers, tt1e employer's 13re¥ious election is not effeeti'o'e and 

19 tho employer shall again serve notiee to its insurer -aoo--~ board of directors or the management 

20 organication of the manager manages limited liability eompany if the employer eleets to be bouns. 

21 (6) The appointment or election of an emplo (BB as an officer of a oorporat1on, a partner in a 

22 partnershi13, or a member 1n or a manager ef a limited liability company lor tho purpose of mrnmpting the 

23 eFRployee from eO\'orage under this ehapter does not entitle the officer, partner, moFRber, or manager to 

24 eirnmption from eo•,•orage. 

25 (61 EaeR employer shall post a sign in the ,;orl(plaee at the leeations .. here notioes to emplo~·ees 

26 are norFRall~• posted, informing eFAployees about the employer's current provision of ',•mrlcers' eom13ensation 

27 insurance. A workplaee is any loeation where an employee performs any work relates aet in the eourso of 

28 eFR13loyment, regardless of whether tRe location is temporar~• or permanent, ans ineludes the 13lace of 

29 business or 13roporty of a thirs person wRile the employer has aeoeso to or control over the plaee of 

30 business or property for the purpose of earrying on the employer's usual trade, business, or eecupation. 
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The sigA FRust so pre•,ided av tAe departmeAt, distrieuted threugA iAsurers er direetlv av the departFReAt, 

2 aAa posted 13y employers in aeeerdaAee witA rules aaepted 13~· the department. AA employer who purposely 

3 er lmewinglv fails to pest a sigA as provided in t'1is sueseetien is suejeet ts a $60 fiAe !er eaeh eitatieA." 

4 

5 NEW SECTION. Section 3. Severability. If a part of [this act] is invalid, all valid parts that are 

6 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

7 applications, the part remains in effect in all valid applications that are severable from the invalid 

8 applications. 

9 

10 NEW SECTION. Section 4. Effective date -- applicability. [This act] is effective July 1, 1997, and 

11 applies to claims fer 13eAelits filed INJURIES OCCURRING on or after [the effective date of this act]. 

12 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0251, Second Reading 

DESCRIPTION OF PROPOSED LEGISLATION: 
Clarifies workers' compensation act coverage requirements for a student who is enrolled 1n 
an elementary, secondary, or postsecondary educational institution and who participates as 
a volunteer or for wages in work-based learning activities; defines 'business partner' and 
'work-based learning activities'. 

ASSUMPTIONS: 
1. The proposed legislation requires workers' compensation coverage under the workers' 

compensation act for students enrolled in elementary, secondary, or postsecondary 
educational institutions who are participating in work-based learning activities and 
who are working for wages. 

2. It allows employers to elect coverage for students where wages are not paid and are 
treated as volunteers. 

3. The State Fund will receive premium income to provide coverage for this class of 
student-employee any time coverage is elected for volunteers. 

4. The State Fund will make benefit payments to compensate this class of student
employee for inJuries or occupational disease. 

5. Students of the Montana University System (MUS) who participate in campus work-study 
programs are covered for workers' compensation by the MUS. 

FISCAL IMPACT: 
The fiscal impact is unknown, but it is expected that premium revenues and benefit 
payments will both increase. 

Q~ L 
DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

51, Second Reading 
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SENATE BILL NO. 251 

2 INTRODUCED BY STANG, BENEDICT, MAHLUM, TOEWS, ELLIS, KITZENBERG, M. TAYLOR 

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING WORKERS' COMPENSATION ACT COVERAGE 

5 REQUIREMENTS FOR A STUDENT WHO IS ENROLLED IN A AN ELEMENTARY, SECONDARY" OR 

6 POSTSECONDARY EDUCATIONAL INSTITUTION AND WHO PARTICIPATES AS A VOLUNTEER OR FOR 

7 WAGES IN WORK-BASED LEARNING ACTIVITIES; DEFINING "BUSINESS PARTNER" AND "WORK-BASED 

8 LEARNING ACTIVITIES"; AMENDING SECTIONS 39-71-116,AND 39-71-118, AND 39 71 401, MCA; AND 

9 PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

', legisl~ive 
\Ser,,1cu 
--, Division ·.-

THERE ARE NO CHANGES IN Tms BRL AND IT WILL NOT BE 
REPRINTED. PLEASE REFER TO SECOND READING COPY 
(YEI.LOW) FOR COMPLETE TEXT. 
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SENATE BILL NO. 251 

SB0251 .02 
APPROVED BY COM ON 
BUSINESS & LABOR 

2 INTRODUCED BY STANG, BENEDICT, MAHLUM, TOEWS, ELLIS, KITZENBERG, M. TAYLOR 

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING WORKERS' COMPENSATION ACT COVERAGE 

5 REQUIREMENTS FOR A STUDENT WHO IS ENROLLED IN A AN ELEMENTARY, SECONDARYL OR 

6 POSTSECONDARY EDUCATIONAL INSTITUTION AND WHO PARTICIPATES AS A VOLUNTEER OR FOR 

7 WAGES IN WORK-BASED LEARNING ACTIVITIES; DEFINING "BUSINESS PARTNER" AND "WORK-BASED 

8 LEARNING ACTIVITIES"; AMENDING SECTIONS 39-71-11 STAND 39-71-118, A~m ae 71 401, MCA; AND 

9 PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

THERE J\llE NO CHANGES IN THIS Bill AND IT WILL NOT BE 
REPRINTED. PtEASE REFER TO SECOND READING COPY 
(YELLOW) li'OR COMPLETE TEXT. 
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SENATE BILL NO. 251 

2 INTRODUCED BY STANG, BENEDICT, MAHLUM, TOEWS, ELLIS, KITZENBERG, M. TAYLOR 

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING WORKERS' COMPENSATION ACT COVERAGE 

5 REQUIREMENTS FOR A STUDENT WHO IS ENROLLED IN A AN ELEMENTARY, SECONDARYL OR 

6 POSTSECONDARY EDUCATIONAL INSTITUTION AND WHO PARTICIPATES AS A VOLUNTEER OR FOR 

7 WAGES IN WORK-BASED LEARNING ACTIVITIES OR FOR A STUDENT WHO IS PARTICIPATING IN AN 

8 OFF-CAMPUS PRACTICUM THAT IS REQUIRED FOR A POSTSECONDARY DEGREE OR CERTIFICATE AND 

9 WHO DOES NOT RECEIVE WAGES; DEFINING "BUSINESS PARTNER" AND "WORK-BASED LEARNING 

10 ACTIVITIES"; AMENDING SECTIONS 39-71-1167 AND 39-71-118, /1.~H) 3Q 71 4G1, MCA; AND 

11 PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY DATE." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

1 5 Section 1 . Section 39-71 -11 6, MCA, is amended to read: 

16 "39-71-116. Definitions. Unless the context otherwise requires, words and phrases used in this 

17 chapter have the following meanings: 

18 ( 1) "Actual wage loss" means that the wages that a worker earns or is qualified to earn after the 

19 worker reaches maximum healing are less than the actual wages the worker received at the time of the 

20 injury. 

21 (2) "Administer and pay" includes all actions by the state fund under the Workers' Compensation 

22 Act and the Occupational Disease Act of Montana necessary to: 

23 (a) investigation, review, and settlement of claims; 

24 (bl payment of benefits; 

25 (c) setting of reserves; 

26 (d) furnishing of services and facilities; and 

27 (e) use of actuarial, audit, accounting, vocational rehabilitation, and legal services. 

28 (3) "Aid or sustenance" means a!,>f ~ public or private subsidy made to provide a means of support, 

29 maintenance, or subsistence for the recipient. 

30 14) "Average weekly wage" means the mean weekly earnings of all employees under covered 

I Legislative 
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~J!_ivision 
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employment, as defined and established annually by the department. It is established at the nearest whole 

2 dollar number and must be adopted by the department prier ta before July 1 of each year. 

3 15) "Beneficiary" means: 

4 (al a surviving spouse living with or legally entitled to be supported by the deceased at the time 

5 of injury; 

6 {bl an unmarried child under 18 years of age; 

7 (c) an unmarried child under 22 years of age who is a full-time student in an accredited school or 

8 is enrolled in an accredited apprenticeship program; 

9 {di an invalid child over 18 years of age who is dependent upon the decedent for support at the 

10 time of injury; 

11 (el a parent who is dependent upon the decedent for support at the time of the injury if a 

12 beneficiary, as defined in subsections {5)1al through {5)(d), does not exist; and 

13 If) a brother or sister under 18 years of age if dependent upon the decedent for support at the time 

14 of the injury but only until the age of 18 years and only when a beneficiary, as defined in subsections (5) ( al 

15 through {5)Ie), does not exist. 

16 16) "Business partner" means the community, GOVERNMENT AL ENTITY, or business organization 

17 that provides the premises for work-based learning activities for students. 

18 ~ill "Casual employment" means employment not in the usual course of the trade, business, 

19 profession, or occupation of the employer, 

20 t+Hfil "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior 

21 to the injury. 

22 Wtifil "Construction industry" means the major group of general contractors and operative builders, 

23 heavy construction (other than building construction) contractors, and special trade contractors, listed in 

24 major groups 15 through 17 in the 1987 Standard Industrial Classification Manual. The term does not 

25 include office workers, design professionals, salespersons, estimators, or any other related employment that 

26 is not directly involved on a regular basis in the provision of physical labor at a construction or renovation 

27 site. 

28 AAil.Ql "Days" means calendar days, unless otherwise specified. 

29 l--+GtUJ.l "Department" means the department of labor and industry. 

30 H+H.111 "Fiscal year" means the period of time between July 1 and the succeeding June 30. 

1legisla1ive 
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1 ~i.111 "Household or domestic employment" means employment of persons other than members 

2 of the household for the purpose of tending to the aid and comfort of the employer or members of the 

3 employer's family, including but not limited to housecleaning and yard work, but does not include 

4 employment beyond the scope of normal household or domestic duties, such as home health care or 

5 domiciliary care. 

6 ~i.1.1l "Insurer" means an employer bound by compensation plan No. 1, an insurance company 

7 transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3. 

8 +4-4-+ilfil "Invalid" means one who is physically or mentally incapacitated. 

9 ~i.1.fil "Limited liability company" is as defined in 35-8-102. 

10 µ..mi.!ll "Maintenance care" means treatment designed to provide the optimum state of health 

11 while minimizing recurrence of the clinical status. 

12 t+-1+11.fil "Medical stability", "maximum healing", or "maximum medical healing" means a point in 

13 the healing process when further material improvement would not be reasonably expected from primary 

14 medical treatment. 

15 {4-{iji.lfil "Objective medical findings" means medical evidence, including range of motion, atrophy, 

16 muscle strength, muscle spasm, or other diagnostic evidence, substantiated by clinical findings. 

17 ++9}(20) "Order" means any decision, rule, direction, requirement, or standard of the department 

18 or any other determination arrived at or decision made by the department. 

19 ~il.1.l "Palliative care" means treatment designed to reduce or ease symptoms without curing 

20 the underlying cause of the symptoms. 

21 ~ml "Payroll", "annual payroll", or "annual payroll for the preceding year" means the average 

22 annual payroll of the employer for the preceding calendar year or, if the employer has not operated a 

23 sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the 

24 current year. However, an estimate may be made by the department for any employer starting in business 

25 if average payrolls are not available. This estimate must be adjusted by additional payment by the employer 

26 or refund by the department, as the case may actually be, on December 31 of the current year. An 

27 employer's payroll must be computed by calculating all wages, as defined in 39-71-123, that are paid by 

28 an employer. 

29 ml,(23) "Permanent partial disability" means a physical condition in which a worker, after reaching 

30 maximum medical healing: 
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(a) has a permanent impairment established by objective medical findings; 

2 (b) is able to return to work in some capacity but the permanent impairment impairs the worker's 

3 ability to work; and 

4 (cl has an actual wage loss as a result of the injury. 

5 ~(24) "Permanent total disability" means a physical condition resulting from injury as defined in 

6 this chapter, after a worker reaches maximum medical healing, in which a worker does not have a 

7 reasonable prospect of physically performing regular employment. Regular employment means work on a 

8 recurring basis performed for remuneration in a trade, business, profession, or other occupation in this 

9 state. Lack of immediate job openings is not a factor to be considered in determining if a worker is 

10 permanently totally disabled. 

11 +24+@ The "plant of the employer" includes the place of business of a third person while the 

12 employer has access to or control over the place of business for the purpose of carrying on the employer's 

13 usual trade, business, or occupation. 

14 f.2.et(26) "Primary medical services" means treatment prescribed by a treating physician, for 

15 conditions resulting from the injury, necessary for achieving medical stability. 

16 t-2et@ "Public corporation" means the state or any county, municipal corporation, school district, 

17 city, city under a commission form of government or special charter, town, or village. 

18 fm.llfil_ "Reasonably safe place to work" means that the place of employment has been made as 

19 free from danger to the life or safety of the employee as the nature of the employment will reasonably 

20 permit. 

21 ~(29) "Reasonably safe tools and appliances" are tools and appliances that are adapted to and 

22 that are reasonably safe for use for the particular purpose for which they are furnished. 

23 ~(301 (a) "Secondary medical services" means those medical services or appliances that are 

24 considered not medically necessary for medical stability. The services and appliances include but are not 

25 limited to spas or hot tubs, work hardening, physical restoration programs and other restoration programs 

26 designed to address disability and not impairment, or equipment offered by individuals, clinics, groups, 

27 hospitals, or rehabilitation facilities. 

28 (bl (ii As used in this subsection ~ (30}, "disability" means a condition in which a worker's 

29 ability to engage in gainful employment is diminished as a result of physical restrictions resulting from an 

30 injury. The restrictions may be combined with factors, such as the worker's age, education, work history, 
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and other factors that affect the worker's ability to engage in gainful employment. 

2 Iii) Disability does not mean a purely medical condition. 

3 +JG+.Qll "Sole proprietor" means the person who has the exclusive legal right or title to or 

4 ownership of a business enterprise. 

5 t-J++Q11 "Temporary partial disability" means a physical condition resulting from an injury, as 

6 defined in 39-71-119, in which a worker, prior to maximum healing: 

7 {a) is temporarily unable to retum to the position held at the time of injury because of a medically 

8 determined physical restriction; 

9 lb) returns to work in a modified or alternative employment; and 

10 le) suffers a partial wage loss. 

11 ~ml "Temporary service contractor" means a person, firm, association, partnership, limited 

12 liability company, or corporation conducting business that hires its own employees and assigns them to 

13 clients to fill a work assignment with a finite ending date to support or supplement the client's workforce 

14 in situations resulting from employee absences, skill shortages, seasonal workloads, and special 

1 5 assignments and projects. 

16 ~(34) "Temporary total disability" means a physical condition resulting from an injury, as defined 

17 in this chapter, that results in total loss of wages and exists until the injured worker reaches maximum 

18 medical healing. 

19 +:M,l-(35) "Temporary worker" means a worker whose services are furnished to another on a 

20 part-time or temporary basis to fill a work assignment with a finite ending date to support or supplement 

21 a workforce in situations resulting from employee absences, skill shortages, seasonal workloads, and special 

22 assignments and projects. 

23 ~(36) "Treating physician" means a person who is primarily responsible for the treatment of a 

24 worker's compensable injury and is: 

25 {a) a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting 

26 privileges to practice in one or more hospitals, if any, in the area where the physician is located; 

27 (bl a chiropractor licensed by the state of Montana under Title 37, chapter 12; 

28 le) a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if 

29 there is not a physician, as defined in subsection ~ i.1fil(_fil, in the area where the physician 

30 assistant-certified is located; 
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(d) an osteopath licensed by the state of Montana under Title 37, chapter 5; or 

(e) a dentist licensed by the state of Montana under Title 37, chapter 4. 

SBO251.03 

1 

2 

3 

4 

5 

6 

7 

8 

9 

(37) "Work-based learning activities" means job training and work experience that are proYiEloEl to 

students surrently enrelloEI in a sesonsary or postsosonElary osusational institution ans that aro sonduotod 

OR tho BF0FRiG0S of a eusinoss eartnor CONDUCTED ON THE PREMISES OF A BUSINESS PARTNER AS A 

COMPONENT OF SCHOOL-BASED LEARNING ACTIVITIES AUTHORIZED BY AN ELEMENTARY, 

SECONDARY, OR POSTSECONDARY EDUCATIONAL INSTITUTION. 

{-36}(38) "Year", unless otherwise specified, means calendar year." 

Section 2. Section 39-71-118, MCA, is amended to read: 10 

11 "39-71-118. Employee, worker, volunteer, and volunteer firefighter defined. ( 1) The term 

12 "employee" or "worker" means: 

13 (a) each person in this state, including a contractor other than an independent contractor, who is 

14 in the service of an employer, as defined by 39-71-117, under any appointment or contract of hire, 

15 expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully 

1 6 employed, and all of the elected and appointed paid public officers and officers and members of boards of 

17 directors of quasi-public or private corporations, except those officers identified in 39-71-401 (2), while 

18 rendering actual service for the corporations for pay. Casual employees, as defined by 39-71-116, are 

19 included as employees if they are not otherwise covered by workers' compensation and if an employer has 

20 elected to be bound by the provisions of the compensation law for these casual employments, as provided 

21 in 39-71-401 (2). Household or domestic employment is excluded. 

22 (b) any juvenile performing work under authorization of a district court judge in a delinquency 

23 prevention or rehabilitation program; 

24 (c) a person receiving on-the-job vocational rehabilitation training or other on-the-job training under 

25 a state or federal vocational training program, whether or not under an appointment or contract of hire with 

26 an employer, as defined in this chapter, and, except as provided in subsection (91, whether or not receiving 

27 payment from a third party. However, this subsection does not apply to students enrolled in vocational 

28 training programs, as outlined in this subsection, while they are on the premises of a public school or 

29 community college. 

30 (d) an aircrew member or other person employed as a volunteer under 67-2-105; 
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(el a person, other than a juvenile as defined in subsection (1 )lb), performing community service 

2 for a nonprofit organization or association or for a federal, state, or local government entity under a court 

3 order, or an order from a hearings officer as a result of a probation or parole violation, whether or not under 

4 appointment or contract of hire with an employer, as defined in this chapter, and whether or not receiving 

5 payment from a third party. For a person covered by the definition in this subsection ill(e): 

6 (i) compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an 

7 impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 39, 

8 chapter 3, part 4, for a full-time employee at the time of the injury; aoo 

9 Iii) premiums must be paid by the employer, as defined in 39-71-11713), and must be based upon 

10 the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community 

11 service required under the order from the court or hearings officer. 

12 (f) an inmate working in a federally certified prison industries program authorized under 53-1-301; 

1 3 aRfl 

14 (g) a person who is an enrolled member of a volunteer fire department as described in 7-33-4109 

15 or a person who provides ambulance services under Title 7, chapter 34, part 1; AND 

16 (Hl A STUDENT WHO IS PARTICIPATING IN AN OFF-CAMPUS PRACTICUM THAT IS REQUIRED 

17 FOR A POSTSECONDARY DEGREE OR CERTIFICATE AND WHO DOES NOT RECEIVE WAGES. FOR 

18 PURPOSES OF THIS SUBSECTION, THE PARTICIPATING STUDENT IS CONSIDERED THE EMPLOYEE OF 

19 THE POSTSECONDARY INSTITUTION. 

20 (2) The terms defined in subsection (1) do not include a person who is: 

21 (a) participating in recreational activity and who at the time is relieved of and is not performing 

22 prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket, 

23 permit, device, or other emolument of employment; 

24 (b) performing voluntary service at a recreational facility and who receives no compensation for 

25 those services other than meals, lodging, or the use of the recreational facilities; or 

26 (c) performing services as a volunteer, except for a person who is otherwise entitled to coverage 

27 under the laws of this state. As used in this subsection (2)(c), "volunteer" means a person who performs 

28 services on behalf of an employer, as defined in 39-71-117, but who does not receive wages as defined 

29 in39-71-123. 

30 (3) With the approval of the insurer, an employer may elect to include as an employee under the 
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provisions of this chapter any volunteer as defined in subsection (2)(c). 

2 (4) (a) The term "volunteer firefighter" means a firefighter who is an enrolled and active member 

3 of a fire company organized and funded by a county, a rural fire district, or a fire service area. 

4 (b) The term "volunteer hours" means all the time spent by a volunteer firefighter in the service 

5 of an employer, including but not limited to training time, response time, and time spent at the employer's 

6 premises. 

7 (5) (a) If the employer is a partnership, sole proprietor, or a member-managed limited liability 

8 company, the employer may elect to include as an employee within the provisions of this chapter any 

9 member of the partnership, the owner of the sole proprietorship, or any member of the limited liability 

1 0 company devoting full time to the partnership, proprietorship, or limited liability company business. 

11 (b) In the event of an election, the employer shall serve upon the employer's insurer written notice 

12 naming the partners, sole proprietor, or members to be covered and stating the level of compensation 

13 coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection 

14 (5)(dl. A partner, sole proprietor, or member is not considered an employee within this chapter until notice 

1 5 has been given. 

16 (c) A change in elected wages must be in writing and is effective at the start of the next quarter 

17 following notification. 

18 (di All weekly compensation benefits must be based on the amount of elected wages, subject to 

19 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

20 determination of weekly wage for weekly compensation benefits, the electing employer may elect not less 

21 than $900 a month and not more than 1 1/2 times the average weekly wage, as defined in this chapter. 

22 (61 (al If the employer is a quasi-public or a private corporation or a manager-managed limited 

23 liability company, the employer may elect to include as an employee within the provisions of this chapter 

24 any corporate officer or manager exempted under 39-71-401 (2l. 

25 (bl In the event of an election, the employer shall serve upon the employer's insurer written notice 

26 naming the corporate officer or manager to be covered and stating the level of compensation coverage 

27 desired by electing the amount of wages to be reported, subject to the limitations in subsection (5I(dl. A 

28 corporate officer or manager is not considered an employee within this chapter until notice has been given. 

29 (cl A change in elected wages must be in writing and is effective at the start of the next qu.arter 

30 following notification. 
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(d) All weekly compensation benefits must be based on the amount of elected wages, subject to 

2 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

3 determination of the weekly wage for weekly compensation benefits, the electing employer may elect not 

4 less than $200 a week and not more than 1 1 /2 times the average weekly wage, as defined in this chapter. 

5 (71 (a) The trustees of a rural fire district, a county governing body providing rural fire protection, 

6 or the county commissioners or trustees for a fire service area may elect to include as an employee within 

7 the provisions of this chapter any volunteer firefighter. A volunteer firefighter who receives workers' 

8 compensation coverage under this section may not receive disability benefits under Title 19, chapter 17. 

9 (b) In the event of an election, the employer shall report payroll for all volunteer firefighters for 

10 premium and weekly benefit purposes based on the number of volunteer hours of each firefighter times the 

11 average weekly wage divided by 40 hours, subject to a maximum of 1 1 /2 times the average weekly wage. 

12 (8) Except as orovided in chapter 8 of this title, an employee or worker in this state whose services 

13 are furnished by a person, association, contractor, firm, limited liability company, or corporation, other than 

14 a temporary service contractor, to an employer, as defined in 39-71-117, is presumed to be under the 

15 control and employment of the employer. This presumption may be rebutted as provided in 39-71-117(31. 

16 191 A student currently enrolled in a AN ELEMENTARY, secondary, or postsecondary educational 

17 institution who is participating in work-based learning activities and WHO IS PAID WAGES BY THE 

18 EDUCATIONAL INSTITUTION OR BUSINESS PARTNER IS THE EMPLOYEE OF THE ENTITY THAT PAYS 

19 THE STUDENT'S WAGES FOR ALL PURPOSES UNDER THIS CHAPTER. A STUDENT who is not paid 

20 wages by the business partner or the educational institution is a volunteer and is subject to the provisions 

21 of this chapter. 

22 +BH.!.Ql For purposes of this section, an "employee or worker in this state" means: 

23 (a) a resident of Montana who is employed by an employer and whose employment duties are 

24 primarily carried out or controlled within this state; 

25 (b) a nonresident of Montana whose principal employment duties are conducted within this state 

26 on a regular basis for an employer; 

27 {cl a nonresident employee of an employer from another state engaged in the construction industry, 

28 as defined in 39-71-116, within this state; or 

29 (d) a nonresident of Montana who does not meet the requirements of subsection (9)(b) and whose 

30 employer elects coverage with an insurer that allows an election for an employer whose: 
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(i) nonresident employees are hired in Montana; 

2 (ii) nonresident employees' wages are paid in Montana; 

3 (iii) nonresident employees are supervised in Montana; and 

4 (iv) business records are maintained in Montana. 

5 -1-l-OJ.il.!1 An insurer may require coverage for all nonresident employees of a Montana employer who 

6 do not meet the requirements of subsection ~ ( 10) (b) or +Q.l-!4J. ( 1 O)(dl as a condition of approving the 

7 election under subsection~ ( 1 O)(d)." 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SeGtien 3. Sostion 3Q 71 401, MCA, is aF11onE10EI to roaa: 

"39 71 401. 6mple¥ments Ge>JereEI anEI emple¥ments HempteEI, ( 1) cJ<Csopt as provieloEI in 

subsostion (2l, tho Workers' C0F11p0nsati0n .'\st ap!Jlias to all OF!l!Jleyars, as Elafinoe in JQ 71 117, aml to 

all 0F11ployoos, as defined in 3Q 71 11 Q. An OF!lployor who has any or:nplo 1100 in sor>;iso unElar an\' 

ap1JointF11ont er oantrast of hire, oJ<Cprossad or iFllplioEI, oral or written, shall olost ta bo bound by tho 

!Jro,.isions at sompansatian !Jlan Me. 1, 2, er 3. cash am!Jle·roe '"'hasa OF!lplo·tor is eounel av the 1.'>.'arkorn~ 

G0F11ponsation /\st is subjost to and bounEI by tho 00F11ponsatian plan that has boon olostoEI by tho 

OF!1pl01(0r. 

(2) ldnloss the 0F!11Jloyor olosts savorago far tRoso OF111JlayF110nts under this shaptor and an insurer 

allo111s an oloatian, tho l.'Varkors' C0F11ponsation Ast Elaos net apply to any at tl:io following ompl0 1(F110nts: 

(al hausoholEI and el0F110stio 0F11ployF110nt; 

(bl sas1c1al ompl0yF110nt as defined in 3Q 71 11 e; 

(s) 0mpl0·1mont af a Eloponelont F!lombor of an 0F11ployor's famil·t far wham an eJ<Cemption may so 

slaimoEI by the employer under tho foeloral Internal Ravonuo Goelo; 

(Ell 0mpla\1F110nt af solo prapriators, warking mornsors of a partnership, or "'0rking F!loml:Jars af a 

moF!ll:Jor F!lanagad limited lial:Jility s0F11pan1f, OJ<Csopt as prs,1idoel in sul:Jsostian (3); 

(ol oF11ployF11ont of a l:Jrakor er salesman porforF11ing unelor a lisonsa issuaEI by tho saard of raalty 

re9ulation; 

(f) oF11ployF11ont af a elirost seller as dofinoEI in 2€1 U.S.C. aliOQ; 

(§} omployrnont for whish a rule at lial:Jility far injury, assupatianal disease, or death is provided 

1c1ndor tRo la1Ns at tho Unitoa States; 

(hl omploymont of a person perferF111ng sorvises in return for aiel or sustonanso only, 01,sopt 
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amploymoRt of a vol,mtoor uRdor e7 2 101:i; 

2 Ii) omplo>ymoRt with a railroad OR9a9od in iRtorstato somrnorso, oxsopt that railread soR&trustioR 

3 work is iRsludod iR and suBjost to tho provisions of this shaptor; 

4 (j) omplo·,·mont as aR affisial, insluding a timer, referee, or judge, at a sohaal amatom athlatio 

5 event, tlnless tho persaR is otherwise ompla>yed By a sshool distriot; 

6 lk) emplo>yment of a parson porformi,~!l &OP•isas as a no»•spapar sarrier er free laRse sarrespoRdont 

7 if tho parson performing tho sorvisos or a parent or guardian of tho parson porformin9 tho sop•ioes in the 

8 saso of a minor has aoknowlod90d in writin9 that tho person performing tho sorvisos and tho ser\·ises are 

9 net oo><orod. 11 s used in this suB&eotien, "freo laRoo oorrospondont" is a person 11·ho suBrnits artislos or 

10 photo9raphs for puBlioation and is paid B',' tho artiolo or By tho ph0t09raph. As e1sed iR this suBsostion, 

11 "ne•ocspapor sarrier": 

12 lil is a parson ·vha pre·,idos a newspaper with tho sorvioo of doli,;orin9 no,..spapors sin9l>y or in 

13 Bt1ndlos; Btlt 

14 (ii) does not inoltldo an ornplovoo of tho paper who, insidontallv ta the omjjlevoo's main dt1tios, 

15 sarrios er doli><ors pajlors. 

16 II) oesmotolo9ist's soruioos and l:larBor's soP1ioes as defined in 3Q li1 204(1)11); 

17 (m) a jlerson who is omple·tod B'f an onrellod tribal member or an assooiation, Business, 

18 oorporatian, or athor entity that is at least Ii 1 % owned B'f an enrolled triBal memBer or mom Bors, 1Nheso 

19 Btlsinoss is sonduotod solely within the exterior Boundaries of an Indian rosor\1ation; 

20 (n) omplovmont of a josko·t porforR'lin9 under a lisense issued By tho Board of horseraoin9 frem tho 

21 timo tho jeokoy reports to tho ssalo rooR'I JlFior to a raoe throu9h the tiR'le tho josko·r is wei9hod otlt after 

22 a raso if tho jool(O'f has askno11;lod90d in writin9, as a sondition of lisonsin!l BY tho eeard of horsorasin!J, 

23 that tho joskoy is net savored tinder tho Workers' Compensation •11 st while porfermin9 s0P1isos as a josl(Oy; 

24 (o) eR'lpleymont ef an emjlloyer's SJlOU&e fer wheR'I an exemption eased en marital status R'la',' tlo 

25 slaimed ey tho omjlieyor under 2€i U.S.C. 7703; 

26 (Jl) a JlBrson who jlerforrns sorvioos as a potrolouR'I lane jlrofossional. As usod in this suesostion, 

27 a "potrnloum lane prefossional" is a jlerson who: 

28 (i) is on9a!Jod priR'larily in no9etiatin9 for tho as!luisition er di,,ostituro of R'lineral ri9hts or in 

29 no9otiatin9 a Btlsinoss a9rooR=1ont for the oxpleration er ee\lolojlR'IOnt of minerals; 

30 (ii) is paie for seP.'ises that are eirostl•t related to tho seR'lplotion of a oontraoted sposifis task rather 
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thaA eA □A hourly wage basis; aml 

2 {iii) flOrferFRs all sorvioes as □A iAeJefleAdoAt soAtraoMr flUFsuaAt to a writteA oeAtrast. 

3 {ql aA oHiser of a quasi flublio or a pri•,ato sorporatioA or maAa9or et a F11aAa90r maAa90d liFRiteeJ 

4 liability oeFRpaAY whe qualifies UAeJer eAo 8F FR8f0 of the followiA9 flFO"iSiOAS: 

5 (i) the effisor or maAager is oAgagoeJ iA the ordiAari,• duties ef a worker for tho sorporatieA er tho 

6 limited liability GOFRfl□AV aAeJ eJees Ast roooivo aAy pay freFR tho oerporatioA er tho liFRiteeJ liability oempaAy 

7 for porferFR □AGO of tho eJutios; 

8 {ii) tho effisor er FR □Aagor is 0A9agod primarily iA heusoheleJ ompleymoAt for tho serperatieA er tho 

9 limited liability sempaAy; 

1 0 {iii) tho effioor er FRaAa90r ewAs 20% er FRore of tho AUFRber ef shares of stesk iA tl=ie serporatieA 

11 er ewAs 209~ er mere ef tl=io liFRiteeJ liabilit',' sompaAy; or 

12 {iv) tl=ie effioer er maAa9er is the speuso, ohileJ, aeJoptod shild, stopsl=iileJ, FRother, father, soA iA law, 

13 eJau91=itor iA law, Aopl=iow, niooo, brother, or sister ef a sorperaM offioor wl=io awns 20% er FRoro ef tho 

14 Aumbor ef shares ef stosk iA tl=ie sorperatioA er whe ewAs 209~ er Ff!OFO ef tho liffliteeJ liabilit•( oompaAy.~ 

15 GlC 

16 (r) a stueJoAt ourrontly onrolleeJ in a seooneJary or postseoeneJary oeJuoational institutien who is 

17 partioipatin§ in work based learnin§ aoth•itios and who is paieJ waaos by tho busiAoss partner or tl=io 

18 oeJuoational institution. 

19 {3) la) /\ solo proprietor, a workin9 FflOFRbor of a flartnersl=iip, or a working mofflbor of a 

20 momsor mana90eJ limitoeJ liability som13an',' '"IRO ro13rosonts to tho pulllio tl=iat tho person is an inelopoAdoAt 

21 ooAtrastor sl=iall olost to bo llouneJ personally anel inelivieJually sy tl=io previsions of som130nsation plan ~lo. 

22 1, 2, or 3 but may apply to tl=io department for an 0110mptien from tl=io Workers' Com130Asation Ast. 

23 113) Tho a1313lisati0A FAUst so made in assoreanoo with tho rules aeoptoeJ 13y the eo13artm0At. Thora 

24 is no foe for tl=io initial applisation. Any subSO(lUOAt applioatien must be assempaniee by a $2e applisation 

25 foe. Tl=ie applisation foe must be eepositee iA tl=ie aemiAistration fuAd establisl=ioeJ in 3Q 71 201 to offset 

26 tho sests of aeministering tho pre9ram. 

27 {o) WJ:len aA a13plioatieA is appro,•eel b11 tl=ie eJopartFRent, it is soAolusi•,e as to tl=io status of aA 

28 ineepeAdont ooAtrastor aAeJ proslueJos tl=io a1313lisant from obtaining sonofits unelor tl=iis ol=iaptor. 

29 (El) Tho 011om13tion, if a1313rovoeJ, remains in offoot for 1 •,•oar folloYdA9 tl=io Elate ef tho e013artmont's 

30 a1313ro·,al. To Ff!aintain tho ineJopeneont sontrastor status, an indopoAElont seAtrastor sl=iall annually s1,sm1t 
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a renewal aflfllisation. A renowal a1313lisati0n FAlcJSt se SlcJBFAitted far all indeflendent sentraster oxoFAfltiens 

2 aflflrovod as of Jlclly 1, 199e, or thereafter. Tl:1e reno·.,al aflfllisation anel the $ 21i renewal aflfllieation fee 

3 FAlclst 00 reseived sy the d013artFA0nt at least 3Q days flFier ta the anniversary date of tho flr0,,io1,1sl~r 

4 aflflro.,od 0x0FAption. 

5 (e) " flOrsan who FAakes a false stat0FA0nt or FAisreflresentation sonsernin§ that 13orson's stat1,1s 

6 as an exemflt indeflenElont sentrastar is s1,1sj0st te a si.,il flBnalty of $1,000. The department may imfloso 

7 tho flOnalty far oash false statement er misro(3resontatian. The 130nalt~' FAlcJSt ea flaiEI ta the 1,1ninstlr0d 

8 BFAflleyers' fond. Tho lion 13ro·,isians af 39 71 006 3flflly ta tho flBnalt·r iFAflBSBd 01,r this section. 

9 (fl If the deflartment denies the aflfllisatian fer 011eFAfltien, the aflfllisant FAay sentest the denial by 

10 130titi0nin§ fer review ef the Elesisian by an aflfleals referee in the FAanner flFBvidod far in 39 a 1 1109. 4 n 

11 aflfllisant Elissatisfied with tho doeisien et the aflflGals referee FAay aflflOal the decision in aeeordaneo with 

12 tho flFBG0d1,1ro ostaslishod in 39 51 24 03 and 39 51 2 404. 

13 (4) (a) A sorfleration er a FAana§or FAana§eel limiteEI liability eamflany shall flFB"ido so,,era§o far its 

14 OFAflloyeos 1,1nel0r the flrovisions af eaFApensatian fllan ~Je. 1, 2, or 3. A q1,1asi fllcJblis sorfloration, a flrivate 

1 5 sarporation, er a A1anag0r A1anagod liA1it0d liabilit1,' GOA'.Jf)an·,, A1ay elast sa~'erago fer its sorporato affieers 

16 or A1anagers, IP'ho are athorwise ox0A1flt 1,1ndor s1,1bsostion (2), by gi,.ing a written natise in tho following 

17 FA an nor: 

18 (i) if the BFAfllayer l:tas olosted to so b01,1nEI by tl:te flrovisiens of eomflonsation fllan No. 1, by 

19 Elolivoring tho notiso ta tl:to soarel of eliroetors af tho GOFflOFation er to tho FAana!J0A10nt organization of the 

20 FAana§er FAana!Jeel liA1itaEI liasility 00FA13any; er 

21 (ii) if the oFAployar has olostoEI te be bo@EI s•,r tl:te 13rovisions of GBAlflOnsatian fllan Ne. 2 or 3, by 

22 doli,,orin!l the netiee to the beard ef direetors of the oor13oration er to tho A1anageFAont organizatien of tho 

23 FAanagor A1anageel liA1ited liability GBA1flan111 and ta the insmer. 

24 lb) If the BFAflleyer ohangos fllans er insmers, the eFAflleyer's 13rovi01,1s elostien is net offeeti¥o and 

25 the 0FA13loy0r shall again ser,10 netiso ta its insurer anel to its beard of direeters er tho FAana!JBFAent 

26 er!Janization ef the FRaRa!JOF A1ana!J0d liFRitoel liasility GBFAflaRy if tho 0A113l0yor oloets ta ea b01,1nd. 

27 (a) The aflflBintFAent er olostien of an BA1fll0'(00 as an affiser ef a serfleratien, a 13artn0r in a 

28 flartnershifl, er a FROFABOF in BF a FRana!JBF ef a liFAited liasility 60FApany fer the 131,1rfl0Se of mlBFAfltin!J tl:te 

29 0FR13loy0e froA1 soverage unEler this sha13tor daes not entitle the effiser, flartner, FABFAser, er FRana!Jer to 

30 eHBFRfltion from sovera!JB. 
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(e) eaoh eF1-1plGyer sAall pGGt a si@n in tAe wGrkpla00 at tAe loeations where nGtiaes tG emplGyees 

2 are norF1-1ally postea, informing eF1-1plo•rees aeo1,1t the employer's e1,1rrent prG"ision of workers' oGmpensatiGn 

3 ins1,1ranse. A werkplaso is an'( leaatien ''°''hero an omplovoe porferms an•f work relates aet in tho eemso ef 

4 omploymont, re!jarelloss of whether the lo0ation is temporary or permanent, ana inel1,1aos tho plase of 

5 business er preperw ef a thira persen wl=lile tl=le ompleyer !=las 000066 to er eontrol ever the plaee ef 

6 business er property for tl=le p1,1rpose ef oarrvin!J on tl=le empleyer's us1,1al traae, b1,1sine6S, er eeoupation. 

7 The sign m1,1st be pre¥ielea b•r the elepartment, elistrib1,1teel tl=lro1,1gl=l ins1,1rers er aireotl',' by the aepartment, 

8 anel pGstoa by emplo•,•ers in aoooraaneo with r1,1les aelopteel ey the department . .'\n employer who p1,1rposel\' 

9 or knowinglv fails te pest a sign as pro¥idod in tl=lis s1,1bso0tion is s1,1ejest to a $6Q fino for each eitation." 

10 

11 NEW SECTION. Section 3. Severability. If a part of [this act] is invalid, all valid parts that are 

12 severable from the invalid part remain in effect. If a part of [this act) is invalid in one or more of its 

1 3 applications, the part remains in effect in all valid applications that are severable from the invalid 

14 applications. 

15 

16 NEW SECTION. Section 4. Effective date -- applicability. [This act) is effective July 1, 1997, and 

17 applies to elaims for benefits filed INJURIES OCCURRING on or after [the effective date of this act]. 

18 -END-
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CONFERENCE COMMITTEE 
on Senate Bill 251 

Report No. 1, April 16, 1997 

Page 1 of 1 

Mr. Presidenc and Mr. Speaker: 

We, your Conference CoTT'.mittee on Senate Bill 251, met and 
considered the House Committee of the Whole Amendments. 

We recommend that Senace Bill 251 (reference copy - salmon) be 
amended as follows: 

l. Title, lines 7 through 9. 
?allowing: "ACTIVITIES" 
Strike: remainder of line 7 through "WAGES" on line 9 

2. ?age 7, line 13. 
Following: "a-RB" 
Insert: "and 11 

3. Page 7, line 15 
Following: "; AND" 
Insert: 11 11 

4. Page 7, lines 16 through 19. 
s=rike: subsection (H) in its entirety 

And that this Conference Committee report be adopted. 

For che Se~t_e: __ 
,j---:/-·'-7~

··--.. - - ;\ ( ,,-: c / /t// 

Sec. of Senate 

ADOPT 

REJECT 

For the Hous~: 

1 l>,.--,";_-) /_ 1~c 1: l, 
Rep. Norman Mills, Chair 

Rep. tila Taylor 

Kt/J~·J ,{;_,,:_ (_(_,-._-,J 
Rep. Kim Gillan 

c.c.-e ~, 
S5 J.Sf 

'311519CC.STS 
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SENATE BILL NO. 251 

2 INTRODUCED BY STANG, BENEDICT, MAHLUM, TOEWS, ELLIS, KITZENBERG, M. TAYLOR 

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING WORKERS' COMPENSATION ACT COVERAGE 

5 REQUIREMENTS FOR A STUDENT WHO IS ENROLLED IN A AN ELEMENTARY, SECONDARYL OR 

6 POSTSECONDARY EDUCATIONAL INSTITUTION AND WHO PARTICIPATES AS A VOLUNTEER OR FOR 

7 WAGES IN WORK-BASED LEARNING ACTIVITIES GR FOR /I STUOlaNT Wl=IG IS PAIHICIP!\Tl~JG IN A~J 

8 m=F CAMPI IS PRACTICUM Tl=IAT IS RlaQUIReO FOR A PGSTSleCG~mARY OleGREE GR CERTIFIC/\Tle A~m 

9 Wl=IG OGleS NOT ReCelVe WAGlaS; DEFINING "BUSINESS PARTNER" AND "WORK-BASED LEARNING 

10 ACTIVITIES"; AMENDING SECTIONS 39-71-1167 AND 39-71-118, A~m ,IQ 71 ~01, MCA; AND 

11 PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY DA TE." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 Section 1. Section 39-71-116, MCA, is amended to read: 

16 "39-71-116. Definitions. Unless the context otherwise requires, words and phrases used in this 

17 chapter have the following meanings: 

18 (1) "Actual wage loss" means that the wages that a worker earns or is qualified to earn after the 

19 worker reaches maximum healing are less than the actual wages the worker received at the time of the 

20 injury. 

21 (2) "Administer and pay" includes all actions by the state fund under the Workers' Compensation 

22 Act and the Occupational Disease Act of Montana necessary to: 

23 (al investigation, review, and settlement of claims; 

24 (b) payment of benefits; 

25 (c) setting of reserves; 

26 Id) furnishing of services and facilities; and 

27 (el use of actuarial, audit, accounting, vocational rehabilitation, and legal services. 

28 (3) "Aid or sustenance" means afllf .!! public or private subsidy made to provide a means of support, 

29 maintenance, or subsistence for the recipient. 

30 (4) "Average weekly wage" means the mean weekly earnings of all employees under covered 
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55th Legislature SB0251.04 

employment, as defined and established annually by the department. It is established at the nearest whole 

2 dollar number and must be adopted by the department prier te before July 1 of each year. 

3 15) "Beneficiary" means: 

4 (a) a surviving spouse living with or legally entitled to be supported by the deceased at the time 

5 of injury; 

6 (bl an unmarried child under 18 years of age; 

7 (c) an unmarried child under 22 years of age who is a full-time student in an accredited school or 

8 is enrolled in an accredited apprenticeship program; 

9 Id) an invalid child over 18 years of age who is dependent upon the decedent for support at the 

10 time of injury; 

11 (e) a parent who is dependent upon the decedent for support at the time of the injury if a 

12 beneficiary, as defined in subsections (5)(a) through (5)(d), does not exist; and 

13 If) a brother or sister under 18 years of age if dependent upon the decedent for support at the time 

14 of the injury but only until the age of 18 years and only when a beneficiary, as defined in subsections (5)(a) 

15 through (5)(e), does not exist. 

16 (6) "Business partner" means the community, GOVERNMENTAL ENTITY, or business organization 

17 that provides the premises for work-based learning activities for students. 

18 AAlli "Casual employment" means employment not in the usual course of the trade, business, 

19 profession, or occupation of the employer. 

20 f-7+.!fil "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior 

21 to the injury. 

22 ~ifil "Construction industry" means the major group of general contractors and operative builders, 

23 heavy construction (other than building construction) contractors, and special trade contractors, listed in 

24 major groups 15 through 17 in the 1987 Standard Industrial Classification Manual. The term does not 

25 include office workers, design professionals, salespersons, estimators, or any other related employment that 

26 is not directly involved on a regular basis in the provision of physical labor at a construction or renovation 

27 site. 

28 AAJ..1.Ql "Days" means calendar days, unless otherwise specified. 

29 t+Gl-1.lll "Department" means the department of labor and industry. 

30 +-+4-tl..lll "Fiscal year" means the period of time between July 1 and the succeeding June 30. 
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~il.fil "Household or domestic employment" means employment of persons other than members 

2 of the household for the purpose of tending to the aid and comfort of the employer or members of the 

3 employer's family, including but not limited to housecleaning and yard work, but does not include 

4 employment beyond the scope of normal household or domestic duties, such as home health care or 

5 domiciliary care. 

6 ~i.111 "Insurer" means an employer bound by compensation plan No. 1, an insurance company 

7 transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3. 

8 t+4H.lfil "Invalid" means one who is physically or mentally incapacitated. 

9 +4-etl.lfil "Limited liability company" is as defined in 35-8-102. 

1 O ~llll "Maintenance care" means treatment designed to provide the optimum state of health 

11 while minimizing recurrence of the clinical status. 

12 ++7+11.fil "Medical stability", "maximum healing", or "maximum medical healing" means a point in 

13 the healing process when further material improvement would not be reasonably expected from primary 

14 medical treatment. 

15 µ.g}ilfil "Objective medical findings" means medical evidence, including range of motion, atrophy, 

16 muscle strength, muscle spasm, or other diagnostic evidence, substantiated by clinical findings. 

17 ~(20) "Order" means any decision, rule, direction, requirement, or standard of the department 

18 or any other determination arrived at or decision made by the department. 

19 +2Gtill.l "Palliative care" means treatment designed to reduce or ease symptoms without curing 

20 the underlying cause of the symptoms. 

21 ~(22) "Payroll", "annual payroll", or "annual payroll for the preceding year" means the average 

22 annual payroll of the employer for the preceding calendar year or, if the employer has not operated a 

23 sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the 

24 current year. However, an estimate may be made by the department for any employer starting in business 

25 if average payrolls are not available. This estimate must be adjusted by additional payment by the employer 

26 or refund by the department, as the case may actually be, on December 31 of the current year. An 

27 employer's payroll must be computed by calculating all wages, as defined in 39-71-123, that are paid by 

28 an employer. 

29 +2-2-Hl.~ "Permanent partial disability" means a physical condition in which a worker, after reaching 

30 maximum medical healing: 
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(a) has a permanent impairment established by objective medical findings; 

2 (b) is able to return to work in some capacity but the permanent impairment impairs the worker's 

3 ability to work; and 

4 lei has an actual wage loss as a result of the injury. 

5 R-Jl.{24) "Permanent total disability" means a physical condition resulting from injury as defined in 

6 this chapter, after a worker reaches maximum medical healing, in which a worker does not have a 

7 reasonable prospect of physically performing regular employment. Regular employment means work on a 

8 recurring basis performed for remuneration in a trade, business, profession, or other occupation in this 

9 state. Lack of immediate job openings is not a factor to be considered in determining if a worker is 

10 permanently totally disabled. 

11 +:M+Jlfil The "plant of the employer" includes the place of business of a third person while the 

1 2 employer has access to or control over the place of business for the purpose of carrying on the employer's 

13 usual trade, business, or occupation. 

14 tfr&t(26) "Primary medical services" means treatment prescribed by a treating physician, for 

15 conditions resulting from the injury, necessary for achieving medical stability. 

16 tfr&t(27) "Public corporation" means the state or any county, municipal corporation, school district, 

17 city, city under a commission form of government or special charter, town, or village. 

18 t2-+t.(1_fil "Reasonably safe place to work" means that the place of employment has been made as 

19 free from danger to the life or safety of the employee as the nature of the employment will reasonably 

20 permit. 

21 R81-(29) "Reasonably safe tools and appliances" are tools and appliances that are adapted to and 

22 that are reasonably safe for use for the particular purpose for which they are furnished. 

23 ~{30) (a) "Secondary medical services" means those medical services or appliances that are 

24 considered not medically necessary for medical stability. The services and appliances include but are not 

25 limited to spas or hot tubs, work hardening, physical restoration programs and other restoration programs 

26 designed to address disability and not impairment, or equipment offered by individuals, clinics, groups, 

27 hospitals, or rehabilitation facilities. 

28 lb) Ii) As used in this subsection {-2.QJ. {30), "disability" means a condition in which a worker's 

29 ability to engage in gainful employment is diminished as a result of physical restrictions resulting from an 

30 injury. The restrictions may be combined with factors, such as the worker's age, education, work history, 
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1 and other factors that affect the worker's ability to engage in gainful employment. 

2 Iii) Disability does not mean a purely medical condition. 

3 ~ill.l "Sole proprietor" means the person who has the exclusive legal right or title to or 

4 ownership of a business enterprise. 

5 ~@11 "Temporary partial disability" means a physical condition resulting from an injury, as 

6 defined in 39-71-119, in which a worker, prior to maximum healing: 

7 (al is temporarily unable to return to the position held at the time of injury because of a medically 

8 determined physical restriction; 

9 lb) returns to work in a modified or alternative employment; and 

10 (c) suffers a partial wage loss. 

11 ~133) "Temporary service contractor" means a person, firm, association, partnership, limited 

12 liability company, or corporation conducting business that hires its own employees and assigns them to 

13 clients to fill a work assignment with a finite ending date to support or supplement the client's workforce 

14 in situations resulting from employee absences, skill shortages, seasonal workloads, and special 

15 assignments and projects. 

16 ~134) "Temporary total disability" means a physical condition resulting from an injury, as defined 

17 in this chapter, that results in total loss of wages and exists until the injured worker reaches maximum 

18 medical healing. 

19 ~(35) "Temporary worker" means a worker whose services are furnished to another on a 

20 part-time or temporary basis to fill a work assignment with a finite ending date to support or supplement 

21 a workforce in situations resulting from employee absences, skill shortages, seasonal workloads, and special 

22 assignments and projects. 

23 ~Qfil "Treating physician" means a person who is primarily responsible for the treatment of a 

24 worker's compensable injury and is: 

25 {a) a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting 

26 privileges to practice in one or more hospitals, if any, in the area where the physician is located; 

27 (b) a chiropractor licensed by the state of Montana under Title 37, chapter 12; 

28 le) a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if 

29 there is not a physician, as defined in subsection ~ (36)Ia), in the area where the physician 

30 assistant-certified is located; 
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(dl an osteopath licensed by the state of Montana under Title 37, chapter 5; or 

2 (e) a dentist licensed by the state of Montana under Title 37, chapter 4. 

3 (37) "Work-based learning activities" means job training and work experience that are previded ta 

4 stuaents s1aHently enrellee in a sesaneary ar pastseseneaP{ eeuoatianal institutian and that are 00ne1aoteel 

5 en the premises ef a susiness partner CONDUCTED ON THE PREMISES OF A BUSINESS PARTNER AS A 

6 COMPONENT OF SCHOOL-BASED LEARNING ACTIVITIES AUTHORIZED BY AN ELEMENTARY, 

7 SECONDARY, OR POSTSECONDARY EDUCATIONAL INSTITUTION. 

8 ~(38) "Year", unless otherwise specified, means calendar year." 

Section 2. Section 39-71-118, MCA, is amended to read: 

9 

10 

11 "39-71-118. Employee, worker, volunteer, and volunteer firefighter defined. ( 1 l The term 

12 "employee" or "worker" means: 

13 (al each person in this state, including a contractor other than an independent contractor, who is 

14 in the service of an employer, as defined by 39-71-117, under any appointment or contract of hire, 

15 expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully 

16 employed, and all of the elected and appointed paid public officers and officers and members of boards of 

17 directors of quasi-public or private corporations, except those officers identified in 39-71-401 (2l, while 

18 rendering actual service for the corporations for pay. Casual employees, as defined by 39-71-116, are 

19 included as employees if they are not otherwise covered by workers' compensation and if an employer has 

20 elected to be bound by the provisions of the compensation law for these casual employments, as provided 

21 in 39-71-401 (2). Household or domestic employment is excluded. 

22 (bl any juvenile performing work under authorization of a district court judge in a delinquency 

23 prevention or rehabilitation program; 

24 (cl a person receiving on-the-job vocational rehabilitation training or other on-the-job training under 

25 a state or federal vocational training program, whether or not under an appointment or contract of hire with 

26 an employer, as defined in this chapter, and, except as provided in subsection (9). whether or not receiving 

27 payment from a third party. However, this subsection does not apply to students enrolled in vocational 

28 training programs, as outlined in this subsection, while they are on the premises of a public school or 

29 community college. 

30 (dl an aircrew member or other person employed as a volunteer under 67-2-105; 

(Legislative 
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i...,f!jvis/on 

- 6 - SB 251 



55th Legislature S80251.04 

(e) a person, other than a juvenile as defined in subsection (1 )(b), performing community service 

2 for a nonprofit organization or association or for a federal, state, or local government entity under a court 

3 order, or an order from a hearings officer as a result of a probation or parole violation, whether or not under 

4 appointment or contract of hire with an employer, as defined in this chapter, and whether or not receiving 

5 payment from a third party. For a person covered by the definition in this subsection ill(e): 

6 (i) compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an 

7 impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 39, 

8 chapter 3, part 4, for a full-time employee at the time of the injury; afl4 

9 (ii) premiums must be paid by the employer, as defined in 39-71-117(3), and must be based upon 

10 the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community 

11 service required under the order from the court or hearings officer. 

12 (f) an inmate working in a federally certified prison industries program authorized under 53-1-301; 

13 aMAND 

14 (g) a person who is an enrolled member of a volunteer fire department as described in 7-33-4109 

1 5 or a person who provides ambulance services under Title 7, chapter 34, part 1 ;--AWQ. 

16 (1-1) A STUDe~ff 'A't-10 IS PARTICIPATING l~I A~I oi;;i; C,f\MPUS PRACTICUM Tt-lAT IS REQUIRED 

17 FOR A POSTSeCO~IDARY DEGREE OR GERTlj;ICATe /'~ID Wt-10 DOeS ~IOT ReCelVe 1/ilAGeS. FOR 

18 PURPOSES OF Tt-llS SUBSECTION, Tl-le PARTICIPATING STUDENT IS CO~ISIDERED Tl-IE EMPbOYEE oi; 

19 THE POSTS ECO ND" RY l~ISTITIJTIO~I. 

20 (2) The terms defined in subsection ( 1) do not include a person who is: 

21 (a) participating in recreational activity and who at the time is relieved of and is not performing 

22 prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket, 

23 permit, device, or other emolument of employment; 

24 (b) performing voluntary service at a recreational facility and who receives no compensation for 

25 those services other than meals, lodging, or the use of the recreational facilities; or 

26 (c) performing services as a volunteer, except for a person who is otherwise entitled to coverage 

27 under the laws of this state. As used in this subsection (2)(c), "volunteer" means a person who performs 

28 services on behalf of an employer, as defined in 39-71-117, but who does not receive wages as defined 

29 in 39-71-123. 

30 (3) With the approval of the insurer, an employer may elect to include as an employee under the 

- 7 - SB 251 



55th Legislature S80251.04 

1 provisions of this chapter any volunteer as defined in subsection (2)(cl. 

2 (41 (a) The term "volunteer firefighter" means a firefighter who is an enrolled and active member 

3 of a fire company organized and funded by a county, a rural fire district, or a fire service area. 

4 (b) The term "volunteer hours" means all the time spent by a volunteer firefighter in the service 

5 of an employer, including but not limited to training time, response time, and time spent at the employer's 

6 premises. 

7 (5) (al If the employer is a partnership, sole proprietor, or a member-managed limited liability 

8 company, the employer may elect to include as an employee within the provisions of this chapter any 

9 member of the partnership, the owner of the sole proprietorship, or any member of the limited liability 

1 0 company devoting full time to the partnership, proprietorship, or limited liability company business. 

11 (bl In the event of an election, the employer shall serve upon the employer's insurer written notice 

12 naming the partners, sole proprietor, or members to be covered and stating the level of compensation 

13 coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection 

14 I5)(d). A partner, sole proprietor, or member is not considered an employee within this chapter until notice 

15 has been given. 

16 (cl A change in elected wages must be in writing and is effective at the start of the next quarter 

1 7 following notification. 

18 Id) All weekly compensation benefits must be based on the amount of elected wages, subject to 

19 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

20 determination of weekly wage for weekly compensation benefits, the electing employer may elect not less 

21 than $900 a month and not more than 1 1/2 times the average weekly wage, as defined in this chapter. 

22 (6) (a) If the employer is a quasi-public or a private corporation or a manager-managed limited 

23 liability company, the employer may elect to include as an employee within the provisions of this chapter 

24 any corporate officer or manager exempted under 39-71-401 (2). 

25 (b) In the event of an election, the employer shall serve upon the employer's insurer written notice 

26 naming the corporate officer or manager to be covered and stating the level of compensation coverage 

27 desired by electing the amount of wages to be reported, subject to the limitations in subsection (5)(d). A 

28 corporate officer or manager is not considered an employee within this chapter until notice has been given. 

29 (c) A change in elected wages must be in writing and is effective at the start of the next quarter 

30 following notification. 
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(d) All weekly compensation benefits must be based on the amount of elected wages, subject to 

2 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

3 determination of the weekly wage for weekly compensation benefits, the electing employer may elect not 

4 less than $200 a week and not more than 1 1 /2 times the average weekly wage, as defined in this chapter. 

5 (7) la) The trustees of a rural fire district, a county governing body providing rural fire protection, 

6 or the county commissioners or trustees for a fire service area may elect to include as an employee within 

7 the provisions of this chapter any volunteer firefighter. A volunteer firefighter who receives workers' 

8 compensation coverage under this section may not receive disability benefits under Title 19, chapter 17. 

9 (b) In the event of an election, the employer shall report payroll for all volunteer firefighters for 

10 premium and weekly benefit purposes based on the number of volunteer hours of each firefighter times the 

11 average weekly wage divided by 40 hours, subject to a maximum of 1 1 /2 times the average weekly wage. 

12 (8) Except as provided in chapter 8 of this title, an employee or worker in this state whose services 

13 are furnished by a person, association, contractor, firm, limited liability company, or corporation, other than 

14 a temporary service contractor, to an employer, as defined in 39-71-117, is presumed to be under the 

15 control and employment of the employer. This presumption may be rebutted as provided in 39-71-117(3). 

16 (9) A student currently enrolled in a AN ELEMENTARY, secondary, or postsecondary educational 

17 institution who is participating in work-based learning activities and WHO IS PAID WAGES BY THE 

18 EDUCATIONAL INSTITUTION OR BUSINESS PARTNER IS THE EMPLOYEE OF THE ENTITY THAT PAYS 

19 THE STUDENT'S WAGES FOR ALL PURPOSES UNDER THIS CHAPTER. A STUDENT who is not paid 

20 wages by the business partner or the educational institution is a volunteer and is subject to the provisions 

21 of this chapter. 

22 AA11Ql For purposes of this section, an "employee or worker in this state" means: 

23 la) a resident of Montana who is employed by an employer and whose employment duties are 

24 primarily carried out or controlled within this state; 

25 lb) a nonresident of Montana whose principal employment duties are conducted within this state 

26 on a regular basis for an employer; 

27 (c) a nonresident employee of an employer from another state engaged in the construction industry, 

28 as defined in 39-71-116, within this state; or 

29 (d) a nonresident of Montana who does not meet the requirements of subsection (9)(b) and whose 

30 employer elects coverage with an insurer that allows an election for an employer whose: 

CLegis/ative 
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(i) nonresident employees are hired in Montana; 

2 (ii) nonresident employees' wages are paid in Montana; 

3 (iii) nonresident employees are supervised in Montana; and 

4 (iv) business records are maintained in Montana. 

5 t+Gtilll An insurer may require coverage for all nonresident employees of a Montana employer who 

6 do not meet the requirements of subsection ~ ( 1 O)(b) or~ ( 1 Q)(d) as a condition of approving the 

7 election under subsection ~ ( 10)(d)." 

SestiaR J, Sostian 39 71 4Q1, MCI\, is ameneoe ta roae: 

8 

9 

10 "39 71 401 limpla•;meRt& se,..ered and emplaymeRt& e11empted, ( 1) el4isopt as provided in 

11 subsostion (2), tl=le 1.'Vorkors' Corflponsation Ast applies to all omplo110rs, as dofinod in 39 71 117, and to 

12 all omplo•,•oos, as eofined in 39 71 118 . .A.n employer wl:le l=las any employoo in sorviso under an•t 

13 appointment or sontrast of Aire, 011pr0ss0d or implied, oral or written, sl:lall olost to bo bound by the 

14 pro·,isions of sompensation f')lan f>lo. 1, 2, or 3. eash omployoo '¥heso employer is beund b1( tl=lo Warkors' 

15 Gampensatian /\ot is s1o1bj0st ta and baund b•,' the sompensatien plan ti:lat has been olestod by the 

16 employor, 

17 (2) Unless tho omple•tor oloots saverage for these emplaymants 1:1nder this shaptar ane an insurer 

18 allo"'s an olootion, tho 'Merkors' Compensation /\st does not appl'J· ta an\' af the fallowing employments; 

19 (al ho1:1sol:lold and domostis emple•tmont; 

20 (b) sa&l,lal ompleyment as defined in 39 71 116; 

21 (o) employment ef a dependent member ef an ornple,,or's famil•( fer wham an 01,omption ma•( be 

22 slaiFRod B'J' ti:le BFRpleyer l,jndor the federal Internal R0 110n1:10 Coda; 

23 (d) ernpleyFRont ef sole proprioters, workin!J FRBFRbers of a partnership, or workin!J morflsors of a 

24 morflber mana!Jod limited liability oempany, 011sopt as f'lF8Yidod in 61,lbsestian (3); 

25 (0) ornple1frflont of a erekor or salesman perferrniA!J uAdor a lisonso issl,jod e~· tho eeard et realty 

26 rO!Jl,llatien; 

27 lfl orflple1(rnont of a dirost sailor as defined in 2e U.S.C JliQ8; 

28 (g) emplo•trnont fer whisi:1 a mle of liasility fer iAjl,lrv, essupatienal disease, or death is preYided 

29 under tho laws ef the United States; 

30 (R) omple•,1mont af a porsen perforFRing sorvisos in return fer aid er sustor1anso only, 011sopt 

'~Ltgis/a1ive 
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8FR(318','FR8Rt of a ,•oluRtoar URS8r 67 2 101:i; 

2 (i) OFR(31o','FR8Rt with a railroas BR!Ja!JOS in iRtorstato aoFRFRorao, oxao13t that railroas aonstn,iatioR 

3 work is inalusos in ans sul3jost to tl=lo 13rovisions of this sl=la13tor; 

4 (j) OFRl')lo·,•mant as an offisial, inslusin!J a timer, referee, or jUS!Je, at a sst:ioo' amatour athletis 

5 o><ont, unless tho l')erson is otherwise omployos by a ssheol sistrist; 

6 (kl omployFRont of a l')Orson perforFRin!J sor>1ises as a nows13apor aarrior or froo lanso aorros(3ondom 

7 if tho (30F60n 13orforFRiR!l tAO 60PliG86 or a parent er !Jt1ardian of tAO (30rsen (38FfermiR!J tAO SOP'iGOS in tho 

8 ease of a FRiner Aas asknowlos!jos in writin!J that tAo (30rson 13orferFRin§ tho sorvisos ans tAo sor,·isos are 

9 net sovores. "s uses in tl=lis st1'3sostien, "fros laRso aorrosl')ondont" is a person who subFRits articles or 

1 O phote§raphs for publiaatieR ans is (3ais by tho artialo or b•f tho photo§ra(3h. As used in this subsoation, 

11 "newspaper sarrior": 

1 2 (il is a person who provisos a nowspa(3or with tho sorvise of soliverin§ newspapers sin§ly or in 

13 bunsles; but 

14 liil deos Ret inslusa aR eFR(31o•yoo of tho (3apor ,..,,ho, insisentally to tAo omployoo's main sutios, 

15 sarrios or solivors papers. 

16 (ll sesmotole§ist's sorvisos and barber's sorvisos as sefinos in 39 el 204(1111); 

17 (f'Al a porseR who is omplo•yad by an onrolles tribal moFRber or an assosiation, business, 

18 sorporation, or otl=ler entity that is at least ii 1 9~ O.,.Ros by an onrolles tribal member or FROmbers, ,,,hose 

19 business is sondustod solely witAin the exterior boundaries ef an lnc;lian reservation; 

20 (Fil on:1ploymont of a josko~• porforFRin§ under a lisonso issued b•y tho board of horsorasin§ froFR the 

21 tiFRB tho josko•r ro(3orts to tho ssalo room 13rior to a raao tAFOU§A tAo tiFRO tho joske•, is woi§hod out after 

22 a raso if tho josl~oy "1as asknowleEl§od in writin§, as a sondition of lisensin§ b•,• tlalo soars of horsorasin,1, 

23 tlalat t"1o joakoy is not savored unElor tho 1A'orkors' GOFR(30nsation "st wlalile porforFRins sor.,isos as a josko1•; 

24 (el OFRployn:1ent of an OFR(31o•,or's S(3ouso for .,.ROFR an OXOFR(3tion 13asoEI on n:1arital status FR8',' bo 

25 slain:1od by tRe OFRplo•,.er under 26 u.s.c. 7703; 

26 (pl a person who 13erforFRs sorvisos as a petrelouFR la REI professional. As used in tlalis subseation, 

27 a "(3otroleuFR land profassional" is a (3erson wl=lo: 

28 (il is ORgagod priFRaril't iR RegotiatiR[! for tlale aa(1uisition or diYestiture of FRinoral rights or in 

29 Rogotiatin§ a business agrooFRent for t"1o 011ploratieR or so,•olo(3FROnt of n:1inerals; 

30 Iii) is paid for ser>•ioes tl=lat are direatly related to tho soFRplotion of a soRtrastod spoaifia task rat"1or 
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tl:1an en an hec1rly ,.,.,a9e easis; ane 

(iii) pederFAs all servioes as an ineepeneent oentraoter p1Jrsc1ant te a written sentrast. 

(61) an effioer ef a EjcJasi pclelio er a !l[i¥ate serperatien er FAana9er ef a mana9er FAana90e limitee 

liaeilitv oempany whe Ej1a1alifies IJRElar eRe er n,ere ef the fellewiR§ pre1,isiens: 

(i) the effiser er n:1ana9er is en9a90EI in the ereinarv ec1ties ef a worker fer tl=le eerperatien er tl=le 

limitee liaeility oen,13an 1f ane Elees net resei11e any 13a11 fren, the eerperatien er tl=le lin,itee liaeility sen,pany 

for performanee ef the e1Jties; 

liil the eHioer er manasor is en9a9oe primarily in hel:lsehele ernple•;rnent fer tl=le oerperatien er the 

liFAiteEI liaeility Seffipany; 

(iii) tl=le effiser er FAana9er ewns 20% er ffiere ef the nc1m0er ef sl=laros ef sMsk in the ser13eratien 

er awns 20% er n,ere ef tl=le lirniteEI liaeility sernpaA'fi er 

(i¥) tl=le eHiser er rnanaser is tl=le s1301Jse, shile, aEloptee sl=lilEI, stel')shile, metl=ler, fatl=ler, sen in law, 

eal:l§Rter in law, nepl=lew, niese, 0rether, or sister ef a serperate effiser Y.tho awns 20% or FAore ef tl=la 

n1,1FR00r ef shares ef steak in tl=le serperatien or who owns 20o/o or FAore of the limitee liaeility sen,13any.~ 

{r) a st1JE1ent sc1rrentlv enrelleEI in a seoeneary or eostseeenElary eEll:lsational institc1tien ,...,1=10 is 

eartisieatina in work 0aseEI learnina asti 1•1ities anEI whe is eaie waaes 011 the 01o1siness eartner er the 

eElc1oatienal instit1o1tion 

(3) (al A sole pre13rieter, a werkina FAemeer of a l')artnershi13, er a workin9 rnern0er of a 

n,0n:100r ffianages liffiites liasility seR'!pany who represents to the p1o1elis that the person is an inSel')enElent 

sentraster shall el est to 00 be1,1nEI i;iersenall~• ane insi 1,iE11,1ally 0y the 13re1,isiens of sern13ensatien plan ~le. 

1, 2, er 3 lal:lt ffi □y apl')ly to the Ele13artment fer an 011ern13tien freFA the Workers' Ceml')ensatien Ast. 

{el The □ pf:llisatien FAcJ&t be FAase in asserE111nse u,1ith the mies aElef:)teEI la•; the El01')11rtrnent. There 

is no fee fer tl=le initial applisatien. An\' s1,1bs0E11,10nt a1313\isatien m1,1st be asseFR13anieEI by a $2e a13plisatien 

fee. The □ l')plisatien fee rnc1st be eel')esiteEI in the aElrninistratien hinEI estaelisheEI in 3Q 71 201 te offset 

the sests ef aerninistorin§ the pre!!raFA, 

Isl Wl=lon an □ l')plisatieR is apl')re•,ee ei; tl=le eepartFRent, it is sensl1o1siye 11s ta the stat1o1s ef an 

ineepeneeRt seRtraster aREI f:)resll:lSes the apl')lisant #em eetainin!! eonefits 1JAEler tl=lis sha13ter. 

lei The o~ernptien, if 11ppre1•10EI, remains in oftest fer 1 ~•ear fellowin!! the Elate of tl=le eef:)artment's 

appreyal. Te FRaintaiR the inSal')enElent sentraster stat1,1s, an ineepenElont seAtroster shall 11nnc1ally s1,1laFRit 

(Legislflllve 
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a renewal applicatiBn. A renewal applisatiBn must be submittoEl for all inElepenElent sBntrastBr exemptiBns 

2 appreveEl as of July 1, 1 QQli, BF thereafter. The renewal applisatiBn ans tho $21i renewal applisatiBn fee 

3 must be rosoi>'eEl b~c the Elepartment at least 3G says prior tB the anniversary Elate Bf tho previously 

4 appre•;oEl oi.em13ti0n. 

5 le) A person whe mal,es a false statement er misrepresentation sonsernin§ that person's status 

6 as aR exempt inElepeRSORt sontraster is subjest to a si1;il penalty ef $1,GGG. The Elepartment may im130s0 

7 the peRalty for eash false statemeRt or misrepreseRtatioR. The penalty must bo paiEl to the uninsured 

8 emplo~cers' fuRd. The lien provisions of 3Q 71 eGe appl'( to the penalty imposes by this sestion. 

9 (f) If the deJ3artment EleRies the applisatioA far 0110mJ3tioA, the applisaRt ma,( soRtest the doAial by 

10 J3otitioniR9 for ro,,iow of tho dosisieA by an aJ3J30als referee in the manner provided for in 3Q e 1 11GQ. AR 

11 apJ3lisaRt Elissatisfiod with the Elesisien of the apJ3oals referee may apJ30al tho dosision in asserdanoe with 

12 tho prosedure establishes in 3Q ii1 24G3 and 3Q ii1 24G4. 

13 (4) (a) A oorperatien er a mana9er maRagod limitoEl liability sampan'( shall J3ro1CiEle oo\Cora90 for its 

14 employees under tho pro,·isiens of semponsatien plan No. 1, 2, er 3. A EJuasi p1;blio sorporatioA, a pri> ◄ ate 

15 oorJ3oration, or a mana13or manages limited liability oompany ma'( elost 001,orage far its sorJ3orato offioors 

16 or maRa§ers, who are otherwise exempt under subsestien 12), by 13ivin13 a written netise in the followin9 

17 manner: 

18 Ii) if the empleyer has elested ta ea e01;nd ey the provisions of sompensatien J3lan ~le, 1, b~c 

19 deli1,.eriA9 the Aotiso ta the beard sf diresters sf the s0rJ30rati0n er ta tho management 0r13ani2ati0n of the 

20 mana!ler managed limited liability sempany; er 

21 (i_i) if the 01:flple'(er has elested ta be e01;nEl by the previsiens ef oempensatien plan ~le. 2 or 3, by 

22 doliv0rin9 the netioe ta the eeard ef Eliresters of the serperatien er te the mana13em0nt or13ani;zati0n of the 

23 mana€Jer maAa€JeEl limiteEl liability somJ3aAy anEl ta the insurer. 

24 (b) If the 0mplo1(0r shaA€Jes J3lans or insurers, the empleyer's pre1;ieus elestion is net effesti><e anEl 

25 the om13loyer shall a9ain s0r>10 netise to its insurer and to its eoarEl et Elirestors er the mana€Jement 

26 ~izatioA of the mana90r mana€JeEl limiteEl liability sompaA'( if the employer oloots ta be beunEl. 

27 (ii) Tho aJ:)J;l0iAtment er elostien et an ompleyoe as an effiser et a serf;)oratien, a J;)artner in a 

28 Jilartnership, er a member in or a mana90r of a limiteEl liability sempany fer the p1;rp0s0 ef 0x0mJ3tin€J the 

29 omf;)loyoo tram s0>'0ra90 unElor this shaf;)tor Eloos not entitle tho offiser, Jilartnor, mombor, or mana€JOF ta 

30 oxomt:1ti0n from so11ora€JO 
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(el !!ash ornployor shall post a oi9A iA tho workplaso at tho looatioAs 1A1horo Aotioos to ornployoos 

are Aorrnally postoel, iAforrniA9 oFAployoos aeo1:1t tho ornployor's 01,1rr0At pro.,isioA of workers' oarnponsatioA 

iAs1:1raAso. A workplaoo is any looatioA wl=loro an oFAployoo porforFAs an~• work rolatoel aot iA tho 001:1rso of 

ornplo11rnont, rogarelloss ef wl=lothor tho looation is toFAporar11 or porrnanoAt, ana iAol1,1aos tho plaoo of 

e1:1siRoss or proporw of a tl=lira porsoA while tho ornplo~•or has assess to or ooRtrol ovor tho plaoo of 

e1:1sinoss or property for tho p1:1rposo of oarryiRg OR tho omplo11or's 1:1s1:1al traao, e1:1siRoss, or 0001:1pation. 

Tho sigR m1:1st so pro><iaoa e•r tho aopartrnoAt, aistrie1:1toa thro1c1gh iRs1:1rors or airootl•r B'f tho aopartmoRt, 

ana postoa ey ornployors iR asooraanoo with r1:1los aeloptoa B'( tho elopartrnoAt, AR ornployor ,,..,ho p1:1rposoly 

or kRowiRgl~• fails to post a sigR as provieloel in this s1,1esostioA is suejost to a $e0 fiAo for oaoR oitatieA." 

11 NEW SECTION. Section 3. Severability. If a part of [this act] is invalid, all valid parts that are 

12 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

13 applications, the part remains in effect in all valid applications that are severable from the invalid 

14 applications. 

15 

16 NEW SECTION. Section 4. Effective date -- applicability. [This act] is effective July 1, 1997, and 

1 7 applies to olairns for BORofits filoel INJURIES OCCURRING on or after [the effective date of this act]. 

18 -END-
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