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A BILL FOR AN ACTENTITLED: "AN ACT PROVIDING THAT COUNTY AND MUNICIPAL BUILDING CODES

, 5% e no. 16
INTHODUCED@S&ﬂm et S

AND CQUNTY AND MUNICIPAL ZONING AUTHORITIES MAY NOT PROHIBIT THE USE OF LAND FOR A
PROPOSED RESIDENTIAL STRUCTURE FOR THE SOLE REASON THAT THE STRUCTURE IS A
MANUFACTURED HOME IF THE MANUFACTURED HOME IS BUILT TO CONFORM TO THE CODE ISSUED
BY THE FEDERAL DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT; ALLOWING THE BCARD OF
COUNTY COMMISSIONERS TO REQUIRE THAT A MANUFACTURED HOME BE LOCATED AND INSTALLED
ACCORDING TO CERTAIN STANDARDS; AND AMENDING SECTIONS 50-60-302, 76-2-202, 76-2-203,
78-2-302, AND 76-2-304, MCA."

WHEREAS, federal law preempts state and local governments from denying a building permit or
certificate of occupancy to a manufactured home when the deniatl is based solely on the fact that the home

was buiit according to the United States Department of Housing and Urban Development code and not

‘some other code; and

WHEREAS, clear distinctions between manufactured homes, mobiie homes, and factory-built
buildings have already been established in Montana law for regulatory purposes; and

WHEREAS, some local autharities in Montana are refusing to issue building pérmits and certificates
of occupancy to manufactured homes that are built to comply with the United States Department of
Housing and Urban Development code; and

WHEREAS, it is in Montana citizens’ interest to prohibit arbitrary discrimination by local autharities

against the owners of manufactured homes in detiance of federal preemption.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA.:

Section 1. Section 50-60-302, MCA, is amended to read:
"50-60-302. Certification of municipal and county building codes. (1) A county or municipality
may not enforce a building code unless the code adopted and a plan for enfarcement of the code have been

filed with the department.
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(2) The department shall set forth rules and standards governing the certification of municipai and
county building code programs as required in subsection {1).

{3) The department may not certify a municipal or county buitding program if the program prohibits

the use of land for a proposed residential structure for the sole reason that the proposed_structure is a

manufactured horme if the manufactured home bears an appropriate seal indicating that the home was

constructed in accordance with the standards of the United States department of housing and urban

development.”

Section 2. Section 76-2-202, MCA, is amended to read:

"76-2-202. Establishment of zoning districts -- regulations. {1) (a) Within the unincorporated
portions of a jurisdictional area whieh that has been established under provisions of 76-1-501 through
76-1-503 or 76-1-504 through 76-1-607, the board of county commissioners may by resolution establish
zoning districts and zoning regulations for all or part of the jurisdictional area.

(b) An action challenging the creation of a zoning district must be commenced by-Oetober 1884,
of within 5 years after the date of the order by the board of county commissioners creating the district—#

(2} Within some zoning districts, it is lawful and within others it is unlawful to erect, construct,
alter, or maintain certain buildings or to carry on certain trades, industries, or callings.

(3} (a] In a proceeding for a permit or variance to place manufactured housing within a residential
zoning district, there is a rebuttable presumption that placement of a manufactured home will not adversely
affect property values of conventional housing.

(b) Notwithstanding subsection {3)(a}, a board of county commissioners may not adopt a zoning

ordinance or requlation that prohibits the use of land for a proposed residential structure for the sole reason

that the proposed structure is a manufactured home if the manufactured home bears an appropriate seal

indicating that the home was constructed in accordance with the standards of the United States department

of housing and urban development.

(c) A board of county commissioners may require that a manufactured home be located and

installed according to the same standards for foundation system, permanent utility connections, setback,

and minimum square footage that would apply to a site-built, single-family dwelling on the same lot.

{4) Within each district the height and bulk of future buildings and the area of the yards, courts,
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and other apen spaces and the future uses of the land or buildings must be limited and future building
setback lines must be established.

{5} Allregulations must be uniform for each class.or kind of buildings throughout a district, but the
regulations in one district may differ from those in other districts.

(6) As usedin this section, "manufactured housing" or "manufactured home" means a single-family

dwelling, built offsite in a factory on or after January 1, 1990, that is placed on a permanent foundation,
is at least 1,000 square feet in size, has a pitched roof and siding and roofing materials that are
customarily, as defined by local regulations, used on site-built homes, and is in compliance with the
applicable prevaiting standards of the United States department of housing and urban development at the
time of its production. A manufactured home does not include a maobile home, as defined in 61-4-309, or
a housetrailer, as defined in 61-1-501.

(7} Nething—eortained-in-this This section may not be construed to limit conditions imposed in
historic districts, focal design review standards, existing covenants, or the ability to enter into covenants

pursuant to Title 70, chapter 17, part 2."

Section 3. Section 76-2-203, MCA, is amended to read:

"76-2-203. Criteria and guidelines for zoning regulations. {1) The zoning regulations shal must
be made in accordance with a comprehensive development plan and shak must be designed to:

{8) lessen congestion in the streets;

{b) te secure safety from fire, panic, and other dangers;

{c] te promote health and general welfare;

ig); ta provide adequate light and air;

{e) e prevent the overcrowding of land;

{f) te avoid undue concentration of population; and

lg} te facilitate the adequate provision of transportation, water, sewerage, schools, parks, and
other public requirements.

(2) Sueh The zoning regulations skalt must be made with reasonable consideration, among other
things, to the character of the district and its peculiar suitability for particular uses and with a view to
conserving the value of buildings and encouraging the most appropriate use of land throughout sush the

jurisdictional area.
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i3] The zoning regulations shall must, as nearly as possible, be made compatible with the zoning
ordinances of the municipality within the jurisdictional area.

{4) Notwithstanding the provisions of subsections (1}, (2}, and (3), zoning regulations may not

prohibit the use of iand for a proposed residential structure for the sole reason that the proposed structure

is a manufactured home if the manufactured home bears an appropriate seal indicating that it was

constructed in accordance with the standards of the United States department of housing and urban

Section 4. Section 76-2-302, MCA, is amended to read:

"76-2-302. Zoning districts. (1} For the purposes of 76-2-301, the local city or town council or
other legislative body may divide the municipality into districts of the number, shape, and area as are
considered best suited to carry out the purposes of this part. Within the districts, it may regulalte and
restrict the erection, construction, reconstruction, alteration, repair, or use of buildings, structures, or land.

(2) All regulations must be uniform for each ciass or kind of buildings throughout each district, but
the regulations in one district may differ from those in ather districts.

(3) (a) In a proceeding for a permit or variance to place manufactured housing within a residential
zoning district, there is a rebuttable presumption that placement of a manufactured home will not adversely
aftect property values of conventional housing.

{b) Notwithstanding subsection (3}(a), a local town or city council may not adopt a zoning ordinance

or requlation that prohibits the use of land for a proposed residential structure for the sole reason that the

proposed structure is a manufactured home if the manufactured home bears an appropriate seal indicating

that the home was constructed in accordance with the standards of the United States department of

housing and urban development.

{c} A local town or city council may require that a manufactured home be located and instalied

according to the same standards for foundation system, permanent utility connections, setback, and

minimum square footage that would apply to a site-built, single-family dwelling on the same lot.

(4} Asusedinthis section, "manufactured housing” or "manufactured home" means a single-family

dwelling, built offsite in a factory on or after January 1, 1990, that is placed on a permanent foundation,
is at least 1,000 square feet in size, has a pitched roof and siding and roofing materials that are
customarily, as defined by local regulations, used on site-built homes, and is in compliance with the
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applicable prevailing standards of the United States department of housing and urban development at the
time of its production. A manufactured home does not include a mobile home, as defined in 61-4-309, or

a housetrailer, as defined in 61-1-501.

(b) Nothirg—eentared—-this This section may not be construed to limit conditions imposed in
histaric districts, local design review standards, existing covenants, or the ability to enter into covenants

pursuant to Title 70, chapter 17, part 2."

Saction 5. Section 76-2-304, MCA, is amended to read:

"76-2-304. Purposes of zoning. {1) Sueh Zoning regulations shall must be made in accordance

with a comprehensive plan and designed to;
{a) lessen congestion in the streets;
{b} %e secure safety from fire, panic, and other dangers;
{c) te promote health and the general welfare;
{d} %e provide adequate light and air;
{e] te prevent the overcrowding of land;
{f) te avoid undue concentration of population;

{g} ensure that a fair share of housing is within reach of persons with low or moderate incomes:

and

(h) %e facilitate the adequate provision of transportation, water, sewerage, schools, parks, and
other public requirements.

(2) Sueh Zoning regulations shalt must be made with reasonable consideration, among other things,

to the character of the district and its peculiar suitability for particular uses, to the relative availability of

land area to manufactured home development, and with a view to conserving the value of buildings and

encouraging the most appropriate use of land throughout sueb the municipality.”

-END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for SB0l64, as introduced

DESCRIPTION OF PROPOSED LEGISLATION:

An act providing that county and municipal building codes and county and municipal zoning
authorities may not prohibit the use of land for a proposed residential structure for the
scle reason that the structure is a manufactured home if the manufactured home is built to
conform to the code issued by the federal Department of Housing and Urban Development;
allowing the board of county commissioners to require that a manufactured home be located
and installed according to certain standards.

- ASSUMPTICNS :
Department of Commerce/Community Development Bureau:
1. Counties and municipalities could not adept a zoning regulation or ordinance or

administer a building code enforcement program if the local zoning regulations

prchibit the use of land for a residential structure for the sole reason that the

structure is a manufactured home if the manufactured home was constructed in
accordance with the U.S, Department of Housing and Urban Development (HUD)
regulations.

A county commission or city or town council could require that a manufactured home

be located and installed acceording to the same standards for foundation systems,

permanent utility connections, setback, and minimum square footage that would apply
to a site-built, single-family dwelling on the same lot.

3. The municipal zoning enabling statute would be amended to require that city or town
zoning regulations must be designed to “ensure that a fair share of housing is
within reach of persons with low or moderate incomes” and that municipal zoning
regulations must consider “the relative availability of land area to manufactured
home development”.

Department of Commerce/Building Codes Bureau:

4. The proposed legislation reguires the Building Codes Bureau tc ensure that counties,
cities and towns certified by the bureau to enforce building codes do not have
zoning or other ordinances that discriminate against manufactured home location.
This will require the bureau te review wording in all existing and proposed
crdinances since local governments may adopt ordinances at will.

5. The proposed legislaticn requires the bureau to involuntarily decertify any
certified local government codes enforcement program that refuses to eliminate
zoning or other ordinances that discriminate against manufactured home location. It
is estimated that the bureau will have decertification proceedings against 5 te 15
local government programs at any given time. The bureau must alsc assume building
code enforcement in any local government program area that i1s decertified.

€. The proposed legislation will require the bureau to amend its administrative rules
pertaining to local government program decertification te create a new reason for
decertification, i.e., zoning or other ordinances that discriminate against
manufactured home location.

7. An additional 1.00 FTE, administrative assistant, grade 8 will be required to
enforce the provisions of this proposed legislaticn as defined in Building Codes
Bureau assumptions 1, 2 and 3.

8. In order to complete the required decertification actions, an additional 1.00 FTE,
agency counsel, grade 17 will be reguired. An additional 1.00 FTE, building
inspectcr, grade 14, will be required tc accomplish the 'required inspections in the
decertified local government programs. The estimated personal services cost is
$82,906 in fiscal year 1998 and fiscal year 1989.
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Office of Budget and Program Planning

Fiscal Note for SB0164, as introduced
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Fiscal Note Regquest, SB0164., as introduced
Page 2
{(continued)

9. Approximately $14,552 in additional operating expenses would be incurred in fiscal
year 1998 and fiscal year 1999. One additional vehicle will be needed in fiscal year
1998 for the additional inspector at an estimated cost of $13,000.

FISCAL IMPACT:
Department of Commerce
Building Codes Bureau:

EYo9s FY99

Expenditures: Difference Difference
FTE 3.00 3.00
Personal Services az,90e 92,906
Cperating Expenses 14,552 14,552
Equipment 13,000 0

Total 120,458 107,458
Revenues:
Building Permit Fees 40, 955 40,9855
Net Impact on Fund Balance: (Revenue minus expense)
Building Codes SSR (02) {79,503) (66,503)
EFFECT ON COUNTY QR OTHER LOCAL REVENUES O ENDITURES:

Community Development Bureau: This bill may require local governments to spend additional
sums for which neo specific means of financing are provided. Secticn 1-2-114, MCAh,
provides that bills which have such an impact may not be introduced.

Bpproximately five counties have adopted zoning regulations pursuant to 76-2-202, MCA.
These counties would have to review and determine whether their current zoning regulations
prohibit the use of land for a residential structure for the sole reason that the
structure is a manufactured home. If the local zoning regulaticns were found to be 1in
violation of the prohibition contained in the bill, the county would have to amend them
pursuant tc the procedures set forth in section 76-2-205, MCA.

The principal fiscal impact of this bill falls on municipal governments. Most cities and
towns have adopted zoning regulations and would therefore be subject to the provisions cf
this bill. The proposed legislation imposes additicnal requirements upon municipalities
that are not imposed on counties. SB 164 states that municipal zoning regulations must be
designed to “ensure that a fair share of housing is within reach of persons with low or
moderate incomes” and must consider “the relative availability of land area to
manufactured home development”. This provision regquires the careful analysis of the local
zoning crdinance by the city or town attorney and where available, the local zoning
administrater or planning directecr. To the extent that the prcposed legislation does not
provide for the expenses invelved in this process, the bill would impose an unfunded
mandate on city and town governments.

If a local government is found to be in violation of the provisions of 5B 164, it would no
longer be able to enforce a local building code program and the state Bullding Codes
Bureau would be required to assume jurisdiction. By statute, the state Building Codes
Bureau has no authority to enforce building codes for residential units involving four-
plexes or fewer units. For most cemmunities, this constitutes the majority of local
construction activity. This would result in a substantial loss of revenue to support the
local building code enforcement program and staff.

It is not possible to guantify the cumulative impact of SB 164 on county and municipal
governments statewlde.

Building Codes Bureau: If a county, city or town building codes enforcement program 1S
decertified because of this proposed legislation, the local government will experience a
significant loss of revenue and will obviously need to reduce or eliminate its building
codes enforcement staff.

(Continued)
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LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:
Community Development Bureau: If a local government is fo. i to be in vieclation of the

provisions of the proposed legislation, it would no longer be able to enforce a local
building code program and the state Building Codes Bureau would be required to assume
jurisdiction. By statute, the state Building Codes Bureau has no authority to enforce
building cocdes for residential units involving four-plexes or fewer units. For most
communities, this constitutes the majority of local construction activity. As a result,
the a decertified community would lose the ability to assure safe construction for most of
its residential buildings. Builders of commercial or public buildings that would be
covered by state enforcement would not likely receive as good as service from a distant
state agency as that of a local building code enforcement program.

TECHNICAL NOTES:

Community Development Bureau: Section 76-2-203, MCA; of the current county zoning law
requires that zoning regulations “be made with reasonable consideration, among other
things, to the character of the district and its peculiar suitability fer particular uses
and with a view to conserving the value of buildings and encouraging the most appropriate
use of land throughout the jurisdicticnal area”. Many real estate appraisers and real
estate professionals would argue that, because they tend to depreciate, allowing
manufactured housing in certain residential zones would reduce, rather than conserve, the
value of buildings.

Section 5 of SB 164 states that municipal zoning regulations must be designed toc “ensure
that a fair share of housing is within reach of persons with low or moderate incomes”.
Ensuring that a fair share of housing is within reach of persons with low or moderate
incomes is a financial issue related tc whether housing is affordable tc low and moderate
income families. It is not an issue that can be effectively addressed through zoning
regulations.

Building Codes Bureau: Enforcement of zoning and other ordinances is not a building codes
enforcement function and building permit fees should not be used to support zoning
enfoercement activities. Local governments are currently prohibited from using building
permit fees to fund such activities by administrative rule.

If local government building codes programs are decertified as a result of the passage of
SB 164, a potential public health impact exists because the state is not allowed, by
statute, to inspect single family dwellings in 4-plexes and less for building code
compliance.

Use of the bureau’s certified local governments building codes enforcement programs to
enforce zoning laws that prohibit discrimination against manufactured homes woculd be
ineffective because only 3 of 56 counties are certified and only 52 of 128 cities and
towns are certified.

No revenue source exists to fully fund the reguirements of SB 164, leaving homebuilders
and other building permit purchasers to pay the costs of protecting a specific portion of
housing without any benefit to them.
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LCCAL GOVERNMENT

SENATE BILL NO. 164
INTRODUCED BY SPRAGUE

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT GEENTY-ANB-MUMNCIRAL- BUH-BING CODES
AMB COUNTY AND MUNICIPAL ZONING AUTHORITIES MAY NOT PROHIBIT THE USE OF LAND FOR A
PROPOSED RESIDENTIAL STRUCTURE FOR THE SOLE REASON THAT THE STRUCTURE 1S A
MANUFACTURED HOME IF THE MANUFACTURED HOME {S BUILT TO CONFORM TO THE CODE ISSUED
BY THE FEDERAL DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT; ALLOWING THE BOARD OF
COUNTY COMMISSICNERS TO REQUIRE THAT A MANUFACTURED HOME BELOCATED AND INSTALLED
ACCORDING TO CERTAIN STANDARDS; AND AMENDING SECTIONS B8-80-302; 76-2-202, 76-2-203,
76-2-302, AND 76-2-304, MCA."

WHEREAS, federal law preempts state and local governments from denying a building permit or
certificate of occupancy to a manufactured home when the denial is based solely on the fact that the home
was built according to the United States Department of Housing and Urban Development code and not
some other code; and

WHEREAS, clear distinctions between manufactured homes, mobile homes, and factory-built
buildings have already been established in Montana law for regulatory purposes; and

WHEREAS, some local authorities in Montana are refusing to issue building permits and certificates
of occupancy to manufactured homes that are built to comply with the United States Department of
Housing and Urban Development code; and

WHEREAS, it is in Montana citizens’ interest to prohibit arbitrary discrimination by local authorities

against the owners of manufactured homes in defiance of federal preemption.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

SECOND READING
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Section 1. Section 76-2-202, MCA, is amended to read:

"76-2-202. Establishment of zoning districts -- regulations. (1) (a} Within the unincorporated
portions of a jurisdictional area whieh that has been established under provisions of 76-1-501 through
76-1-503 or 76-1-504 thraugh 76-1-507, the board of county commissioners may by resolution establish
zoning districts and zoning regulations for all or part of the jurisdictional area.

(b} An action chalienging the creation of a zoning district must be commenced by-Oetoberi—-1804-
ef within 5 years after the date of the order by the board of county commissioners creating the district—

{2) Within some zoning districts, it is lawful and within others it is unlawful to erect, construct,
alter, or maintain certain buildings or to carry on certain trades, industries, or callings.

{3} {a) In a proceeding for & permit or variance to place manufactured housing within a residential
zoning district, there is a rebuttable presumption that placement of a manufactured home will not adversely
affect property values of canventional housing.

(b} Notwithstanding subsection {3){a), a board of county commissioners may not adopt a zoning

ordinance or requlation that prohibits the use of land for a proposed residential structure for the sole reason

that the proposed structure is a manufactured home if the manufactured home bears an appropriate seal

indicating that the home was constructed in accordance with the standards of the United States department

of housing and urban development.

(c) A board of county commissiocners may require that a manufactured home be located and

installed according to the same standards for feundationgystem; permanent utility connections, setback,

and minimum square footage that would apply to a site-built, singie-family dwelling on the same iot.

{4} Within each district the height and bulk of future buildings and the area of the yards, courts,
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and other apen spaces and the future uses of the iand or buildings must be limited and future building
setback lines must be established.

(5) All regutations must be uniform for each class or kind of buildings throughout a district, but the
regulations in one district may differ from those in other districts.

(6) Asusedinthis section, "manufactured housing" gr "manufactured home"” means a singie faniiy

dwelling, built offsite in a factory on or after January 1, 1990, that is placed on a permanent foundation,
is at least 1,000 square feet in size, has a pitched roof and siding and roofing materials that are
customarily, as defined by local regulations, used on site-built homes, and is in compliance with the
applicable prevailing standards of the United States department of housing and urban development af the
time of its production. A manufactured home does not include a mobile home, as defined in 61-4-309, or
a housetrailer, as defined in 61-1-501.

(7) Neothing-centained-ip—this This section may not be construed to limit conditions imposed in
historic districts, local design review standards, existing covenants, or the abiiity to enter into covenants

pursuant to Title 70, chapter 17, part 2."

Section 2. Section 76-2-203, MCA, is amended to read:

"76-2-203. Criteria and guidelines for zoning regulations. {1) The zoning regulations shail must
be made in accordance with a comprehensive development plan and shat must be designed to:

{a} lessen congestian in the streets;

(b) te secure safety from fire, panic, and other dangers;

{¢} %o promote health and general welfare;

{d] %o provide adequate light and air;

{e) te prevent the overcrowding of land;

{f} t8 avoid undue concentration of paopulation; and

{g) te facilitate the adequate provision of transportation, water, sewerage, schools, parks, and
other public requirements.

{2) Sueh The zoning regulations shalt must be made with reasonable consideration, among other
things, to the character of the district and its peculiar suitability for particular uses and with a view to
conserving the value of buildings and encouraging the most appropriate use of land throughout suek the
jurisdictional area.
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{3) The zoning regulations shak must, as nearly as possible, be made compatible with the zoning
ordinances of the municipality within the jurisdictional area.

{4) Notwithstanding the provisions of subsections (1), (2), and (3}, zoning regulations may not

prohibit the use of land for a proposed residential structure for the sole reason that the proposed structure

is a manufactured home if the manufactured home bears an appropriate seal indicating that it was

constructed in accordance with the standards of the United States department of housing and urban

development.”

Section 3. Section 76-2-302, MCA, is amended to read:

"76-2-302. Zoning districts. (1) For the purposes of 76-2-301, the local city or town council or
other legislative body may divide the municipality into districts of the number, shape, and area as are
considered best suited to carry out the purposes of this part. Within the districts, it may regulate and
restrict the erection, construction, reconstruction, aiteration, repair, or use of buildings, structures, or land.

(2) Ali regulations must be uniform for each class or kind of buildings throughout each district, but
the regulations in one district may differ from those in other districts.

(3) {a) In a proceeding for a permit or variance to place manufactured housing within a residential
zoning district, there is a rebuttable presumption that placement of a manufactured home will not adversely
affect property values of conventicnal housing.

(b} Notwithstanding subsection (3){a), a local town or_city council may not adont a zoning ordinance

of regulation that prohibits the use of land for a proposed residential structure for the sole reason that the

proposed structure is a manufactured home if the manufactured home bears an appropriate seal indicating

that the home was constructed in accordance with the standards of the United States department of

housing and urban development.

{c] A local town or_city council may require that a manufactured home be located and installed

accarding to_the same standards for feundatior—systern permanent utility connections, setback, and

minimum square footage that would apply to a site-built, sing!e-family dwelling on the same lot.

{4) Asusedinthis section, "manutactured housing"” or "manyfactured home" means a single-family
dwelling, built offsite in a factory on or after January 1, 1990, that is placed on a permanent foundation,
is at least 1,000 square feet in size, has a pitched roof and siding and roofing materials that are
custamarily, as defined by local regulations, used on site-built homes, and is in compliance with the
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applicable prevailing standards of the United States department of housing and urban development at the
time of its production. A manufactured home does not include a mobile home, as defined in 61-4-309, or
a housetrailer, as defined in 61-1-501,

(58) Nethingeoantained—ip-this This section may not be construed to limit conditions imposed in
historic districts, local design review standards, existing covenants, or the ability te enter into covenants

pursuant to Title 70, chapter 17, part 2."

Section 4. Section 76-2-304, MCA, is amended to read:

"76-2-304. Purposes of zoning. (1) S4ek Zoning regulations shaH must be made in accordance
with a comprehensive plan and designed to;

{a) lessen congestion in the streets;

(b} te secure safety from fire, panic, and other dangers;

{c] te promote health and the general welfare;

{d) te provide adequate light and air;

{e) %o prevent the overcrowding of land;

{f] te avoid undue concentration of population;

{g) ensure that a fair share of housing is within reach of persons with low or moderate incomes:

and

(h) te facilitate the adequate provision of transportation, water, sewerage, schools, parks, and
other public requirements.

{2) Sudeh Zoning regulations shkal must be made with reasonable consideration, among other things,

to the character of the district and its peculiar suitability for particular uses, to_the relative availability of

land area to manufactured home development, and with a view to conserving the value of buildings and

encouraging the most appropriate use of land throughout sueh the municipality.”

-END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for SB0l64, second reading

DESCRIPTION OF PROPCSED LEGISTATION:

An act providing that county and municipal zoning authorities may not prohibit the use of
land for a proposed residential structure for the sole reason that the structure is a
manufactured home 1if the manufactured home is built to conform to the code issued ky the
federal Department of Housing and Urban Development; allowing the board of county
commisslioners to regquire that a manufactured home be located and installed acccrding to
certain standards.

ASSUMPTIONS:
Department of Commerce/Commanity Development Bureau:
1. Counties and municipalities could not adopt a zoning regulation or ordinance that

prchibits the use of land for a residential structure for the sole reason that the
structure is a manufactured hcme 1f the manufactured home was constructed in
accordance with the U.S. Department of Housing and Urban Development {HUD}
regulations.
2. I county commission, ¢ity or town council could require that a manufactured home be
located and installed according to the same standards for permanent utility
connecticns, setback, and minimum square footage that would apply to a site-built,
single-family dwelling on the same lot.
Bccording to Section 3 of SB 164, zoning regulations could not prohibit the use of
land for a residential structure for the scle reason that the structure is a
manufactured home even 1f the local government censidered the placement of the
manufactured home to be incompatible with “the character of the district and its
peculiar suitability for particular uses” and contrary to “conserving the value of
buildings and encouraging the mest appropriate uses of land” (76-2-203, MCA). For
example, under the language of the bill, a local government would not be allowed to
prokhibit the placement of a manufactured home in a district zoned for historic
preservation.

{0

FISCAL IMPACT:
No discernible fiscal impact.

EFFECT ON COUNTY OR QTHER LOCAL REVENUES OR EXPENDITURES:

Approximately five counties have adopted county zoning regulations pursuant to 76-2-202,
MCA. These counties would have to review and determine whether their current zoning
regulations prohibit the use of land for a residential structure for the scle reason That
the structure is a manufactured heme. If the local regulations were found to be in
violation of the prohibition contained in the bill, the county would have to amend them
pursuant to the procedures set out in the law (76-2-205, MCA;}. These procedures require
public notice of the proposed amendment published once a week for two weeks, conducting a
public hearing, and a public notice of the intent toc adopt the amendment published once a
week for two weeks.

The principal fiscal impact woula fall on municipal governments. Mest cities and towns
have adopted zoning regulations and would be subject to the provisions of this bill.

SB 164 would require analysis of the local zoning ordinance by the cilty ©r town attorney
or where professional staff is available, the local zZoning administrator or planning
director. The municipal zoning statute also reguires published public notice of the
amendment of a zoning regulation and a public hearing.

It is nct possible to quantify the cumulative lmpact of the bill on county and municipal
governments statewide.

Do ows 229~ el

DAVE LEWIS, BUDGET DIRECTOR DATE MIKE SPRAGUE, #MARY PONSOR DATE
Office of Buddget and Program FPlanning

Fiscal Note fcor SBOl6ed, second readin
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Fiscal Note Request, SBQ164, seccnd_reading
Page 2
{continued)

TECHNICAL NOTES:

Community Development Bureau:

1.
a.

(V3]

Factory-built housing 1s generally divided into two categories:

“"Mocdular housing” is the term used to describe housing units fabricated in a factory
which is constructed to meet the Uniform Building Code as well as the standard
electrical, mechanical, and plumbing codes that apply to site-built hecusing. Modular
homes are usually constructed without a chassis and transported to a site for final
assembly on a permanent foundation.

“Manufactured housing” is the term used to describe housing units fabricated in a
factory which 1s constructed to meet the Federal Manufactured Home Construction and
Safety Standards adopted for units built after July 1, 13876. “Manufactured home” 1is
the official HUD term for housing units meore commonly referred tc a “mobile home.”
Manufactured homes are not built teo comply with the Uniform Building Code: instead the
HUD standards establish generally less stringent electrical, mechanical, plumbing and
structural standards. Footings and foundations are not addressed in the HUD
standards. The typical methed of supporting manufactured homes is with & concrete
block foundation and ground anchors, although manufactured homes may be installed on a
permanent foundation.

Mcontana’s current zoning enabling statutes for both counties and municipalities
further define "manufactured housing” as “a single-family dwelling, built offsite in a
factory on or after January 1, 1990, that is placed on a permanent foundation, is at
least 1,000 sguare feet in size, has a pitched roof and siding and roofing materials
that are customarily, as defined by local regulaticns, used on site-bullt hcmes, and
is in compliance with the applicable prevailing standards of the United States
Department of Housing and Urban Development at the time of its production.”

Most municipal zoning ordinances allow “modular housing” units within residential
zones by right. In contrast, some municipal zoning ordinances allow “manufactured
housing” units within residential zones only as “conditional uses” which must first
comply with specified conditions. These conditions would typically require that the
manufactured housing unit be ccmpatible with the architectural style of the residences
in the neighborhcod and set requirements for the length of the unit relative to its
width, the pitch of the roof, the materials tc be used for exterior siding, for
securing the unit tec a permanent masonry foundation, and for removal cf the unit’s
towing tongue, axles, and transporting lights. In other municipalities, manufactured
housing may be allowed by right or as a conditional use in some residential zones but
excluded in other residential zones.

Under a 1990 Montana Supreme Court case (Mack T. Anderson Ins. Agency, Inc, v. City of
Belgrade, 246 Mcnt. 112,803 P.2d 648), the court reached several conclusions which are
relevant to SB 164:

L zoning ordinance which 1s shown to unduly exclude manufactured housing 1s
unconstituticnal.

Ir making zoning decisions regarding the location of manufactured housing within its
jurisdictional area. a local government not only may, but must, consider long-term
planning, the unigue qualities of manufactured housing, and the property values of
surrounding residents, 1n addition te public safety.

Manufactured homes are residential uses possessinhg special characteristics which
warrant their separate regulatiocn. Thus, they may be confined to mobile home parks, or
may be excluded from residential districts. Absent exceptional circumstances, the
exclusion of manufactured homes from a residential district is not regarded as
unreasonable,

If a governing body provides an adeqguate area for development, manufactured homes may
be exciuded from conventional residential districts.
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SENATE BILL NO. 164
INTRODUCED BY SPRAGUE

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT GBUNTY-AND MUNICIPAL-BUHDING CODES
ANB COUNTY AND MUNICIPAL ZONING AUTHORITIES MAY NOT PROHIBIT THE USE OF LAND FOR A
PROPOSED RESIDENTIAL STRUCTURE FOR THE SOLE REASON THAT THE STRUCTURE IS A
MANUFACTURED HOME IF THE MANUFACTURED HOME IS BUILT TO CONFORM TO THE CODE ISSUED
BY THE FEDERAL DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT; ALLOWING THE BOARD OF
COUNTY COMMISSIONERS TO REQUIRE THAT A MANUFACTURED HOME BELOCATED AND INSTALLED
ACCORDING TO CERTAIN STANDARDS; AND AMENDING SECTIONS 86-86-302; 76-2-202, 76-2-203,
AND 76-2-302, AND/6-2-304;: MCA."

WHEREAS, federal law preempts state and local governments from denying a building permit or
certificate of occupancy to a manufactured home when the denial is based solely on the fact that the home
was built according to the United States Department of Housing and Urban Development code and not
some other code; and

WHEREAS, clear distinctions between manufactured homes, mobile homes, and factory-built
buildings have already been established in Montana law for requlatory purposes; and

WHEREAS, some local authorities in Montana are refusing to issue building permits and certificates
of occupancy to manufactured homes that are built to comply with the United States Department of
Housing and Urban Development code; and

WHEREAS, it is in Montana citizens’ interest to prohibit arbitrary discrimination by local authorities

against the owners of manufactured homes in defiance of federal preemption.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THIRD READING
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Section 1. Section 76-2-202, MCA, is amended to read:

"76-2-202. Establishment of zoning districts -- regulations. (1) {a) Within the unincorporated
portions of a jurisdictional area whieh that has been established under provisions of 76-1-501 th.rough
76-1-503 ar 76-1-504 through 76-1-507, the board of county commissioners may by resolution establish
zoning districts and zoning regulations for all or part of the jurisdictional area.

{b) An action challenging the creation of a zoning district must be commenced by-Geteber1-1884,;
e+ within b years after the date of the order by the board of county commissioners creating the district—#

(2) Within some zoning districts, it is lawful and within others it is unlawful to erect, construct,
alter, or maintain certain buildings or to carry on certain trades, industries, or callings.

(3) {a) In a proceeding for a permit or variance to place manufactured housing within a residential
zoning district, there is a rebuttable presumption that placement of a manufactured home will not adversely
affect property values of conventional housing.

{b) Notwithstanding subsection_{3)(a}, a board of county commissioners may not adopt a zoning

grdinance or requlation that prohibits the use of land for a proposed residential structure for the sole reason

that the proposed structure is a manufactured home if the manufactured home bears an appropriate seal

indicating that the home was constructed in accordance with the standards of the United States department

of housing and urban development.

{c) A board of county commissioners may require that a manufactured home be located and

installed according to the same standards for feundatiensystem: permanent utility connections, sethack,

and minimum square footage that would apply to a site-built, single-family dwelling on the same lot.

(4) Within each district the height and bulk of future buildings and the area of the vards, courts,

. Legislative
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and other open spaces and the future uses of the land or buildings must be limited and future building
setback lines must be established. |

{5) Allregulations must be uniform for each class or kind of buildings throughout a district, but the
regulations in one district may differ from those in other districts.

(6) Asused in this section, "manufactured hausing” or "manufactured home"” means a single-family

dwelling, built offsite in a factory on or after January 1, 1990, that is placed on a permanent foundation,
is at least 1,000 square feet in size, has a pitched roof and siding and roofing materials that are
customarily, as defined by local regulations, used on site-built homes, and is in compliance with the
applicable prevailing standards of the United States department of housing and urban development at the
time of its production. A manufactured home does not include a mobile home, as defined in 61-4-309, or
a housetrailer, as defined in 61-1-501.

(7} Nething—eontaired—in-this This section may ngt be construed to limit conditions imposed in
historic districts, local design review standards, existing RESTRICTIVE covenants, or the ability to enter into

RESTRICTIVE covenants pursuant to Title 70, chapter 17, part 2."

Section 2. Section 76-2-203, MCA, is amended to read:

"76-2-203. Criteria and guidelines for zoning regulations. {1} The zoning requlations shal must
be made in accordance with a comprehensive development plan and shalt must be designed to:

{a) lessen congestion in the streets;

{b) #e secure safety from fire, panic, and other dangers;

{c} o promote health and general welfare;

{d) % provide adequate light and air;

{e) %o prevent the overcrowding of land;

{f) #e avoid undue concentration of population; and

(g) te facilitate the adequate provision of transportation, water, sewerage, schools, parks, and
other puhlic requirements.

{2) Sueh The zoning regulations skal must be made with reasonable consideration, among other
things, to the character of the district and its peculiar suitability for particular uses and with a view to
conserving the vaiue of buildings and encouraging the most appropriate use of land throughout saeh the
jurisdictional area.
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(3] The zoning regulations shal must, as nearly as possible, be made compatible with the zoning
ordinances of the municipality within the jurisdictional area.

(4) Notwithstanding the provisions of subsecticns (1], (2}, and {3), zoning requjations_may not

prohibit the use of land for a proposed residential structure for the sole reason that the proposed structure

is a manufactured home if the manufactured home bears an appropriate seal indicating that it was

constructed in accordance with the standards of the United States department of housing and urban

Section 3. Section 76-2-302, MCA, is amended to read:

"76-2-302. Zoning districts. (1) For the purposes of 76-2-301, the local city ar town council or
other legistative body may divide the municipality into districts of the number, shape, and area as are
considered best suited to carry out the purposes of this part. Within the districts, it may regulate and
restrict the erection, construction, reconstruction, alteration, repair, or use of buildings, structures, or land,

{2) All regulations must be uniform for each class or kind of buildings throughout each district, but
the reguiations in one district may differ from those in other districts.

(3) (a] In a proceeding for a permit or variance to place manufactured housing within a residential
zoning district, there is a rebuttable presumption that placement of a manufactured home will not adversely
affect property values of conventional housing.

(b} Notwithstanding subsection {3){a), alocal town or ¢ity council may not adopt a zoning ordinance

or requlation that prohibits the use of land for a proposed residential structure for the sole reason that the

proposed structure is a manufactured home if the manufactured home bears an appropriate seal indicating

that the home was constructed in_accordance with the standards of the United States department of

housing and urban development.

{c) A local town or city council may require that a manufactured home be located and installed

according to the same standards for fewndatien—systess, permanent utility connections, setback, and

minimum square footage that would apply to a site-built, single-family dwelling on the same lot.

(4) Asusedin this section, "manufactured housing” or "manufactured home" means a single-family

dwelling, built offsite in a factory on or after January 1, 1990, that is placed on a permanent foundation,
is at least 1,000 sguare feet in size, has a pitched roof and siding and roofing materials that are

customarily, as defined by local regulations, used on site-built homes, and is in compliance with the
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applicable prevailing standards of the United States department of housing and urban development at the
time of its production. A manufactured home does not include a mobile home, as defined in 61-4-309, or
a housetrailer, as defined in 61-1-501.

(b) Nething—sertatred-inthis This section may not be construed to limit conditions imposed in

histaric districts, local design review standards, existing RESTRICTIVE covenants, or the ability to enter into

RESTRICTIVE covenants pursuant to Title 70, chapter 17, part 2."
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