
55th Legislature SB0114.01 

1 SENATEBILLN0.114 

2 INTRODUCED BY WATERMAN 

3 BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO LIABILITY FOR 

6 A RESIDENT'S COST OF CARE IN A STATE INSTITUTION; SPECIFYING FACTORS TO BE CONSIDERED 

7 BY THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES IN DETERMINING ABILITY TO PAY; 

8 REQUIRING NOTICE OF AND AN OPPORTUNITY FOR A HEARING REGARDING A DETERMINATION OF 

9 ABILITY TO PAY; SPECIFYING BILLING PROCEDURES; SPECIFYING THE INFORMATION TO BE PROVIDED 

10 TO AND CONSIDERED BY THE DEPARTMENT IN A FINANCIAL INVESTIGATION; PROVIDING FOR ANNUAL 

11 REVIEW OF ABILITY TO PAY; SPECIFYING THE EFFECT OF A FAILURE TO PROVIDE REQUIRED 

12 FINANCIAL INFORMATION; SPECIFYING LIMITS ON LIABILITY FOR COSTS OF CARE; SPECIFYING 

13 COLLECTION PROCEDURES; SPECIFYING THE EXTENT OF RECOVERY FROM A DECEDENT'S ESTATE; 

14 SPECIFYING THE EFFECT AND TREATMENT OF CERTAIN MANAGED CARE PAYMENTS; PROVIDING FOR 

15 AUTOMATIC ASSIGNMENT OF THIRD-PARTY PAYMENTS TO THE DEPARTMENT FOR A RESIDENT'S 

16 COST OF CARE; AMENDING SECTIONS 53-1-401, 53-1-402, 53-1-403, 53-1-404, 53-1-405, 53-1-406, 

i 7 53-1-407, 53-1-408, 53-1-409, 53-1-410, 53-1-411, 53-1-412, AND 53-1-413, MCA; AND PROVIDING 

18 AN EFFECTIVE DATE AND AN APPLICABILITY DATE." 

19 

20 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

21 

22 Section 1. Section 53-1-401, MCA, is amended to read: 

23 "53-1-401. Definitions. As used in this part, unless the context requires otherwise, the following 

24 definitions apply: 

25 ( 1) "All-inclusive rate" means a fixed charge that is computed on a daily basis or on the basis of 

26 another time period for inpatients, that is computed on a per visit basis for outpatients, and that is 

27 applicable uniformly to each patient without regard to the extent of the services required by the patient and 

28 without regard to a distinction between physician services and hospital services. 

29 (2) "Ancillary charge" means the expense of providing identifiable, direct, resident services, 

30 including but not limited to: 
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(al physicians' services; 

2 (bl x-ray and laboratory services; 

3 (cl dental services; 

4 (dl speech-language pathology and audiology services; 

5 (el occupational and physi:::al therapy; 

6 (fl medical supplies; 

7 (gl prescribed drugs; and 

8 (hi specialized medical equipment. 

9 (3l "Care" means the care, treatment, support, maintenance, and other services rendered by the 

1 0 department to a resident. 

11 (4) "Cost of care" means the applicable all-inclusive rate charges or per diem charges and ancillary 

12 fML~es for a resident's care that are determined as provided in this part. 

13 t4l,J.fil "Department" means the department of public health and human services p,C'vided for in 

14 2-15-2201. 

15 ™® "Financially responsible person" means a spouse of a resident, the natural or adoptive 

16 parents of a resident under 18 years of age, or a guardian or conservator to the extent of the guardian's 

17 or conservator's responsibility for the financial affairs of the person who is a resident under applicable 

18 Montana law establishing the duties and limitations of guardianships or conservatorships. 

19 AAill "Full-time equivalent resident load" means the total daily resident count for the fiscal year 

20 divided by the number of days in the year. 

21 (8) "Gross daily budgeted cost" means the total cost of operating a facility as budgeted through 

22 the legislative appropriation process less the budgeted amount of federal gr.ant revenue for the institution. 

23 f7Hfil "Long-term resident" means a resident in an institution Ii steel in 53-1-402 for a continuous 

24 period in excess of 120 days. The absence of a resident from the institution due to a temporary or trial visit 

25 may not be counted as interrupting the accrual of the 120 days required to attain the status of a long-term 

26 resident. 

27 ~il.QJ_ "Per aiem" "Per diem charge" means the gross daily bL1dgeted cost of operating an 

28 institution or an individual unit of an institution for the state fiscal year (including eortain but not limited to 

29 contracted medical services, depreciation, and associated department costs but excluding the cost of 

30 educational programs, feaoral grants, ancillary charges, and costs not directly identified with patient care) 
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divided by the full-time equivalent resident load for the previous state fiscal year. 

2 +Bl-11..!.l "Resident" means any person who is receiving care from or who is a resident of an 

3 institution listed in 53-1-402. 

4 t-l-0}( 1 2) (a) "ThiFa paFty Fese1:1Fee Third party" means any third-party individual or entity that is or 

5 may be liable to pay all or part of the charges for a resident's cost of care, including but is not limited to 

6 applicable medicare, medicaid, and personal insurance or other similar health care benefits. 

7 (b) Third party does not include: 

8 (i) a managed care organization administering a mental health managed care program under 

9 contract with the department; or 

10 (ii) a financially responsible person." 

11 

12 Section 2. Section 53-1-402, MCA, is amended to read: 

1 3 "53-1-402. Residents e1,.1lljeet to per diem and aneillar'J' ehargee and financially responsible persons 

14 liable for cost of care. (1) The aepartrnent shall assess ana eelleot A resident and a financially responsible 

15 person are liable to the department for the resident's cost of care as provided in this Part. The cost of care 

16 includes the applicable per diem and ancillary charges or all-inclusive rate charges for the care of residents 

1 7 in the following institutions: 

18 (a) Montana state hospital; 

19 (b) Montana developmental center; 

20 (c) Montana veterans' home; 

21 (d) eastern Montana veterans' home; 

22 (e) Montana mental health nursing care center; 

23 (f) EastMont human services center; and 

24 lg) Montana chemical dependency treatment center. 

25 (2) This seetion part does not apply to the eastern Montana veterans' home if the department 

26 contracts with a private vendor to operate the facility as provided for in 10-2-416. 

27 (3) This seetien aoes not appl',' to Fesiaents ef the The Montana state hospital Etf--ffi and the 

28 Montana mental health nursing center to tho eMtent that either of those instit1:1tions assesses ans oollosts 

29 ehaF!Jes thFOl:l!JA may determine the cost of care using an all-inclusive rate ratl'ler than or per diem and 

30 ancillary charges if the department contracts with a private entity to operate a mental health managed care 
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program." 

Section 3. Section 53-1-403, MCA, is amended to read: 

2 

3 

4 "53-1-403. Rules. In addition to the specific provisions of this part WAieFI that require the 

5 department to ~ adopt rules, the department may ~ adopt rules for tho aEIFAinistration et to 

6 implement this part. All rules fFlflee adopted by the department under the provisions of this part~ rnust 

7 be fFlflee adopted pursuant to the provisions of the Montana Administrative Procedure Act." 

8 

9 Section 4. Section 53-1-404, MCA, is amended to read: 

1 O "53-1-404. Whett Department to compute per diem te be eemp1:1tee charge. The per diem ~ 

11 charge for the fiscal year must be computed on July 1 of each year by the department. If the budgeted 

12 costs of an institution change substantially within the fiscal year, the per diem charge may be adjusted to 

1 3 compensate for those changes." 

14 

Section 5. Section 53-1-405, MCA, is amended to read: 15 

16 "53-1-405. Monthly assessment ef okargee payment amount. (11) A resident and a financially 

17 responsible person are liable for the resident's cost of care in an amount that the department determines 

18 · that the resident or financially responsible person is able to pay. Tho department shall assess monthly 

19 a!iJainst eaeA resielent, finaneiall'; res13onsible person, or ap13lieable thirel peIrt~· reseuree the full per Eliem 

20 ehar!iJe, a 13repertienate share ef the 130r Eliem el:lar!iJB, er ne per Eliem el:laF€IB, 13lus full aneillary oharge, a 

21 13r0p0rtieneto share of tl:le aneiller>r ekarge, er ne aneillary eharge determine ability to pay based upon 

22 financial information gi'fen to and documentation obtained by the depa1·tment El1:1rin!J its through an 

23 investigation conducted aeoereling te the r1:1los ef the Ele13artment as provid,ed in 53-1-406. 

24 (2) An assessment FRaEle B',' tho ele13artment 1:1nElor this seetien shall be baseel en the rasielent's er 

25 finanoiall·1 res13ensible persen's ability te 130·1•. Tho department shall 13res·eribe adopt rules WAieFI that 

26 establish criteria and a 13reeoel1:1re procedures for determining ability to pay. The criteria established by rules 

27 adopted under this section must address factors relevant to the person's ability to pay, including but not 

28 limited to: 

29 (a) the amount of the resident's or financially responsible person's income, including the anticipated 

30 receipt of retroactive benefits, such as veteran's benefits or social security benefits; 
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1 (b) the amount of the resident's or financially responsible person's assets, including the availability 

2 of assets that are liquid or that are able to be readily converted to cash; 

3 (c) the amount of the resident's or financially responsible person's fixed expenses for reasonable 

4 and necessary housing, utilities, transportation. medical care, food, and clothing; 

5 (d) the amount of the resident's or financially responsible person's taxes and other mandatory 

6 payments. such as social security withholdings, insurance, child support, restitution, and court-ordered 

7 payments; 

8 (el the number of persons dependent upon the resident or financially responsible person for 

9 support; 

1 0 {f) the amount of the resident's or financially responsible person's discretionary income; 

11 (qi the resident's personal needs requirements while in the institution; and 

12 (hi the extent to which requirement of a particular monthly payment or any monthly payment 

13 would impose an undue financial burden on the resident or financially responsible person. 

14 (3) The department may determine ability to pay and assess charges up to the full cost of care but 

15 may require monthly payments in a lesser amount based upon: 

16 (a) a resident's or financially responsible person's income-producing assets, such as stocks, bonds, 

17 certificates of deposit, or other similar assets; 

18 (b) real property of the resident or financially responsible person if: 

19 (i) the property has been listed or advertised for sale; or 

20 (ii) the property is not occupied as the home of the resident or financially responsible person or as 

21 the home of a spouse, dependent child, or parent of a resident or financially responsible person and if there 

22 is no reasonable expectation that the resident will return to occupy the property as a home; or 

23 (cl the anticipated receipt of retroactive benefits, such as veteran's benefits or social security 

24 benefits. 

25 (4) If the department has determined an ability to pay and has assessed charges but has required 

26 monthly payments in a lesser amount as provided in subsection (3), the department may bill and collect all 

27 or a part of the accumulated difference between the assessed charges and the minimum payment amount: 

28 (al upon sale or liquidation of the assets or real property; 

29 (bl upon the actual receipt of retroactive benefits, such as veteran's benefits or social security 

30 benefits; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

(cl upon determination of a current ability to pay; or 

(d) from the resident's or financially responsible person's estate sis provided in 53-1-412. 

J.fil The department may not R'lBlle aA assossR'loAt whioh require payment of a monthly amount that 

would place an undue financial burden on the resident or #½a financially re,sponsible person. 

(6) The department shall refun_'.1 to the resident or financially responsible person any payment made 

to the department for any month to the extent that the total payments received from the resident, 

financially responsible person, and third party exceed the resident's cost of care for that month. 

(7) The fact that a managed care organization contracting with the department to administer a 

mental health managed care program is or may be liable to pay or has paid an amount to an institution with 

respect to the resident does not reduce or otherwise affect the resident's or financially responsible person's 

obligation to pay for the cost of care as provided in this part. 

(8) The department shall provide a written notice and an opportunity for a hearing regarding a 

department determination of ability to pay to any resident or financially responsible person who is 

determined able to pay. 

{9) In addition to providing the notice required by subsection (81, the department shall bill the 

resident or financially responsible person monthly for the amount determined in accordance with this 

section. The bill must state the amount due for the current month, the amount of any payments received 

during the billing cycle. and the total amount of unpaid costs of care that the department has determined 

the resident or financially responsible person is able to pay. The bill need not state the current or accrued 

full cost of care that is or would be payable by a third party. 

( 10) This section may not be construed to reduce the liability of a third party for the resident's full 

cost of care as provided in this part." 

24 Section 6. Section 53-1-406, MCA, is amended to read: 

25 "53-1-406. Investigation of ability to pay. 11) Before determining an abilitv to pay under 53-1-405, 

26 the department shall investigate each resident's and each financially responsible person's ability to pay. 

27 For purposes of the investigation, the determination of ability to pay, or any later review or redetermination, 

28 the department may require the resident or financially responsible person to complete, sign. and submit 

29 financial information and documE<ntation, including financial statements: on a form supplied by the 

30 department. 
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1 ill Each agency of the state shall fti-',<-e provide to the department all reasonable assistance ffl-#le 

2 ElepartA'leAt iA ebtaiAiAg and all requested information and documents necessary for the ~ financial 

3 investigation of residents or financially responsible persons. 

4 Q+lli Upon request of the department, the resident or financially responsible person shall make 

5 available to the department and shall cooperate with the department in obtaining any financial information 

6 WflieA and documentation that the department considers essential for the purpose of determining ability to 

7 pay and Wfflel:t that, under federal law, the department is not prohibited from seeking or obtaining from the 

8 resident or financially responsible person. Willft1I failure The information and documentation that the 

9 department is entitled to receive includes but is not limited to: 

1 O (al income statements and verification; 

11 (bl liability statements and verification; 

12 (cl tax returns and related forms, documents, and records; 

13 (dl asset statements and descriptions, including valuation appraisals; 

14 (el records of a bank or other financial institution, including account balances, loan statements, 

15 account ownership information, and transaction records; 

16 (f) expense statements and verification; 

1 7 (q) financial statements, including existing financial statements and financial statements on forms 

18 provided by the department; 

19 lhl releases authorizing the department to obtain information or documents directly from an 

20 employer, creditor, federal agency, financial institution, or other person or entity; and 

21 (i) any other information or documentation necessary to the determination. 

22 (4) If a resident or financially responsible person fails to provide or cooperate in obtaining the 

23 financial information or documentation requested by the department A'la'( result iA, the department may 

24 make a determination of ability to pay based upon any information or documentation available to the 

25 department, including a determination of ability to pay up to the full per ElioA'l aAEI f1::1II BAOillary of:larges cost 

26 of care. The determination is effective until suof:I tiA'le as the requested information and documentation is 

27 are provided and the department makes a new determination of ability to pay, taking into consideration the 

28 additional information and documentation. 

29 Id) la) A represeAtative of tf:le ElepartA'leAt autf:lerii!eEl by tf:le Elireeter A'la~· ae1A'liRister oaths, take 

30 tostiA'l0AV, aREl suepoeAa aAEl SOA'lpel tf:le atteAElaRee of ·.-.·itAesses aAEl tf:le proauetiOA ef boel(S, papers, 
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reoorss, ans soe8FRents in oonnootion .,.,,ith the S8ty of soomin§ payFRents for care as pro.,.ided by this part. 

2 (bl A person 'h'ho fails to obov tho suepoona, 8pon f)etition of tho sopartFRent to any jud§e of -a 

3 sistriot oeurt el the state, FRO'; be orsoros e·r the jus§O te appear ans show oa8se for his disoi3esienee of 

4 tho subf)oona. Tho j8S§O, after a hoarin§, FRO',' orsor that tho suepoena ba obo•reel or, if it appears that tho 

5 sui3f)eena was inaflflFOpriatel;• issues, FRay sisFRiss the petition. A 13orson who fails to oee•r the suepeer+a 

6 when so orsoros av the jusgo FRa'; ee p8nishes fer oenten1J3t ef eeurt on application ef the departFRent to 

7 tho distriot oot,Jrt. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

(5) In a hearing under 53-1-407, if a hearings examiner determines that information or 

documentation is relevant and admis,ible and orders the resident or financially responsible person to 

produce it and if the resident or financially responsible person fails or refuses to produce that information 

or documentation, a determination of ability to pay the full cost of care may be affirmed or paymeni; of the 

full cost of care ordered, regardless of other information presented." 

Section 7. Section 53-1-407, MCA, is amended to road: 

"53-1-407. Appeal of determination of ability to pay. #-a 8. resident or financially responsible 

person disagrees with the final setorFRinatien ef tho 0013artment as to his aggrieved by a determination of 

ability to pay any part of the per sioFR er anoillary charge, an ap13eal A'lay so files within 60 savs ef the Elate 

of the separtFRent' s seterA'linetion in aw1 oomt of reoerd in Montana l=ia•,•in§ j8risdiotion of the resiaent or 

finanoiall·f responsible 13orson liaelo for iao·,-FRont under 53-1-405 may request a hearing pursuant to Title 

2, chapter 4, part 6." 

22 Section 8. Section 53-1-408, MCA, is amended to read: 

23 "53-1-408. Periodic review by department of ability to pay. ill At approf)riate intervals, the The 

24 department shall review at least annually each determination of ability to payL and7 if there has been a 

25 significant change in a resident's or financially responsible person's ability to pay, the department shall 

26 make a new determination. l-lewo~·or, a 

27 (2) In addition to the annual review required by subsection (1). the department shall review a 

28 determination of ability to pay upon the request of a resident or financially responsible person if the person 

29 provides the department with documentation of a changed circumstance that would substantially affect the 

30 amount determined under 53-1-405. 
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1 QLA new determination of ability to pay may not be applied retroactively unless~ 

2 ifil the new determination results in a monthly assessment whieh payment amount that is less than 

3 the previous monthly assessment payment amount; or l:ffiles5 

4 il1.l. the resident or financially responsible person has materially misrepresented or failed to provide 

5 any financial information or documentation that the person was obligated to provide under 53-1-406 and 

6 unless the resident or financially responsible person would have been required to pay a higher monthly 

7 amount based upon consideration of the complete and correct information and documentation. 

8 ill The department sl:iall make may adopt rules to implement the provisions of this section, 

9 including but not limited to rules for credit or refund of any overpayment resulting from an assessment 

10 retroactively reduced because of a new determination of ability to pay." 

11 

12 Section 9. Section 53-1-409, MCA, is amended to read: 

1 3 "53-1-409. liability Limitations on liability of resident or financially responsible person for assesseEI 

14 ehaFgee cost of care. ( 1) The resident or financially responsible person is liable only for the per diem and 

15 aneillary eharges cost of care that the department has assessed determined that the person is able to pay 

16 and for which the department has billed the resident or financially responsible person. If ameunts assesses 

17 and eilled are the amount payable is retroactively reduced because of a new determination of ability to pay, 

18 the resident or financially responsible person is liaele enl•f fer shall pay only the reduced amount for the 

19 period of time covered by the retroactive reduction. 

20 {2) The natural or adoptive parents of§. long-term residents are liaele enl•; fer the sl:iarges made 

21 13y tAe Elepartment resident may not be required to pay for the resident's cost of care in an amount fHH--te 

22 eiteeeEI exceeding the cost of caring for a normal child at home as determined fFBm stanElarEI seurees and 

23 updated annually by the department based upon the annual cost of raising a child, as estimated by the 

24 United States department of agriculture. 

25 (3) Natural The natural or adoptive parents of a long-term resident are net liaele fer any el=larges 

26 maEle e~• the department fer eare ef a Ieng term resiElent ineurred er aesrued subseeiuent te tl=le resiElent 

27 attaining may not be required to pay for the resident's cost of care for periods after the resident attains 18 

28 years of age. 

29 (4) (al A resident or financially responsible person is not financially liable for care provided to a 

30 resident under any provision of a criminal statute. 
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10 

11 

(b) Subsection (4)(a) does not apply to a person who is enrolled in the Montana chemical 

dependency treatment center. 

(5) This section may not be construed to reduce the liability of a third party for a resident's full cost 

of care as provided in this part." 

Section 10. Section 53-1-410, MCA, is amended to read: 

"53-1-410. Nonpayment not grounds for ,eleaee discharge. A resident of an institution listed in 

53-1-402 may not be released discharged by reason of the nonpayment of the 13er dieffl er the anoillary 

ohar§e resident's cost of care unless, by certificat!'.1n of a physician consult1ed by the superintendent of the 

institution, the release discharge is medically advisable." 

12 Section 11. Section 53-1-411, MCA, is amended to read: 

1 3 "53-1-411. Collections br Elepa,tment of administ,ation from residents and financially responsible 

14 persons. ill If a resident or financially responsible person liaale for Jl8'J'A10At ef 13er dieffl and aneillary 

1 5 ehar!jes clue uneler this 13art refuses or fails to fflalie the 13a1(nient, it is eolloottble pay the amount required 

16 under this part. any amount remaining unpaid 30 days after the departme,nt mails a written demand for 

17 payment may be collected: 

18 ta) by the department in any manner allowed bv law for the collection of debts; or 

19 il!l by the department of administration in the manner set forth in Title 1 7. chapter 4, for the 

20 collection of debts owing to the state or by a civil suit brought by the department of administration in the 

21 name of the state. 

22 (2) A resident's death or discharge from an institution does not redluce or eliminate the obligation 

23 of any person to pay an amount reguired under this part." 

24 

25 Section 12. Section 53-1-412, MCA, is amended to read: 

26 "53-1-412. Collections from estates. ill The state department has a claim against the estate of 

27 a resident Elf and against the estate of a financially responsible person for an ameunt due ta the state at 

28 tl'lo eleatl'l of the resielent er finaneiall( res13ensiele 13ersen. The atternoy !jeneral shall oollest an•,, slain, 

29 wl'lieh tl'le state niav haYe a§ainst the estate. l-lo• ... •e.,.er, the amounts that the department determined that 

30 the resident or financially responsible person was able to pay under 53-1-405, less any amounts actually 
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1 paid by the resident, a financially responsible person, or a third party. 

2 (2) The fact that a managed care organization contracting with the department to administer a 

3 mental health managed care program is or may be liable to pay or has paid an amount to an institution with 

4 respect to the resident does not reduce or otherwise affect the estate's obligation to pay for the cost of 

5 care as provided in this part. 

6 (3) Except as provided in subsection (4), the department's claim under this section is enforceable 

7 against an estate after the death of a resident or financially responsible person. The department's claim 

8 is timely if presented within the time specified in the published notice to creditors in the probate proceeding. 

9 (4) The department's claim under subsection ( 1) may be enforced only to the extent that 

1 O enforcement does not deprive a surviving spouse, or dependent child, or parent of the resident or financially 

11 responsible person of: 

12 f-1.tifil an amount necessary for reasonable living expenses or educational expenses; or 

1 3 QHQJ. real estate while it is occupied as a home by the surviving spouse, or dependent child, or 

14 parent of the resident or financially responsible person." 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 13. Section 53-1-413, MCA, is amended to read: 

"53-1-413. Deposit of payments and collections. (1) Except as provided in 90-7-220, 90-7-221, 

and sueseetieA (2) ef this section, the department shall deposit payments and collections of 13er ElieFA aAEl 

aAeillary charges for a resident's cost of care in the state treasury to the credit of the general fund. 

(2) Payments ffeffl and collections for services provided to resider.ts of the Montana veterans' 

home must be deposited in the :kleefal special revenue ffifl0 account for the benefit of the home;--&f\4 

J'lB'fFASAts freffi. Payments and collections for services provided to residents of the Montana chemical 

dependency treatment center f3FB!IFBA'I must be deposited ta aA aleeRol in the state special revenue account 

for the facility. 

(3) PaymeAts Subject to 90-7-221, payments from a managed care eeAtraeter, JlFBYiEl □ El for iA 

ea 8 118, organization that is contracting with the department to administer a mental health managed care 

program for services provided by the Montana state hospital and the Montana mental health nursing care 

center must be deposited in the state special revenue ffifl0 account, subject to appropriation by the 

legislature for the benefit of those institutions." 
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1 NEW SECTION. Section 14. Automatic assignment of resident's resources from third party. (ll 

2 Upon the provision of care to a resident, the resident is considered to have assigned to the department al! 

3 third-party payments, benefits, and resources applicable to the resident's care. 

4 (2) The department is entitled to all third-party payments, benefits, and resources assigned under 

5 this section upon demand and the submission of supporting documentation from the department to the third 

6 party. The department is entitled to collect from the third party the full amount payable by the third party, 

7 up to the resident's full cost of care. Collection is not limited to the amount that the resident or financially 

8 responsible person has been determined able to pay under 53-1-405. 

9 (3) The fact that a managed care organization contracting with the department to administer a 

10 mental health managed care program is or may be liable to pay or has paid an amount to an institution with 

11 respect to the resident does not reduce or otherwise affect the third party· s obligation or pay for the cost 

12 of care as provided in this part. 

13 (4) The department may assign its rights under this section to a managed care organization 

14 contracting with the department to administer a mental health managed care program. 

15 (5) If a third party that has been notified of the department's or managed care organization's claim 

16 under this section pays benefits, resources, or other amounts to a resident, financially responsible person, 

17 or another person or entity without satisfying the department's or managed care organization's claim, the 

18 third party is liable to the department or to the managed care organization for the amount that the 

19 department or managed care organization was entitled to receive under this part. 

20 

21 NEW SECTION. Section 15. Codification instruction. [Section 141 is intended to be codified as 

22 an integral part of Title 53, chapter 1, part 4, and the provisions of Title !53, chapter 1, part 4, apply to 

23 [section 14]. 

24 

25 NEW SECTION. Section 16. Severability. If a part of [this act] is invalid, all valid parts that are 

26 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

27 applications, the part remains in effect in all valid applications that a1·e severable from the invalid 

28 applications. 

29 

30 NEW SECTION. Section 17. Applicability. (1) Except as provided in subsection (21, [this act] 
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1 applies to care provided on or after July 1, 1997. 

2 (2) [Section 11] applies to proceedings begun on or after July 1, 1 997. 

3 

4 

5 

NEW SECTION. Section 18. Effective date. [This act] is effective July 1, 1997. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0114, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising the laws relating to liability for a resident's cost of care in a 
state institution; specifying factors to be considered by the Department of Public Health and 
Human Services in determining the ability to pay; requiring notice of and an opportunity for 
a hearing regarding a determination of ability to pay; specifying billing procedures; 
specifying the information to be provided to and considered by the department in a financial 
investigation; providing for annual review of ability to pay; specifying the effect of a 
failure to provide required financial information; specifying limits on liability for costs 
of care; specifying collection procedures; specifying the extent of recovery from a 
decedent's estate; specifying the effect and treatment of certain managed care payments; and 
providing for automatic assignment of third-party payments to the department for a resident's 
cost of care. 

ASSUMPTIONS: 
1. The effective date is July 1, 1997. 
2. The Department of Public Health and Human Services (DPHHS) will implement the Mental 

Health Access Plan (MHAP), the state funded mental health managed care program, 
effective April 1, 1997. 

3. current state law precludes DPHHS from billing residents for the cost of their care 
at the Montana State Hospital (MSH) and at the Montana Mental Health Nursing Care 
Center (MMHNCC) if charges are based upon an all-inclusive rate. 

4. The proposed legislation removes this restriction. 
5. Under the MHAP, DPHHS may assess cost of care based upon an all-inclusive daily rate. 
6. Under current law, direct payments of insurance benefits to residents of state 

institutions average approximately $3,000 per year. 
7. Under current law, all collections for cost of care are deposited directly to cche 

general fund. Funding for the state institutions is provided through a combination of 
general fund, state special revenue, and federal funds. 

FISCAL IMPACT: 
Reimbursements for care: 

Insurance Payments 
Private Payments 
Medicaid 
Medicare 
Total Collections 

Revenues: 
General Fund Transfers (01) 

Net Impact on Fund Balance: 
General Fund 101) 

TECHNICAL NOTES: 

FY98 
Difference 

482,000 
2,004,000 

0 
90 000 

2,576,000 

2,576,000 

(Revenue minus expense) 
2,576,000 

FY99 
Difference 

482,000 
2,004,000 

0 
90 000 

2,576,000 

2,576,000 

2,576,000 

The July 1, 1997 effective date 
for the MHAP on April 1, 1997. 
state could potentially forego 
($2,576,000 * 1/4) 

does not correspond to the anticipated implementation date 
As a result, in accordance with the above assumptions, the 
$644,000 in general fund revenue during fiscal year 1997 

1--13-c; 
DAVE LEWIS, DATE 
Office of Budget and Program Planning 

PRIMARY SPONSOR DATE 
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STATE OF MONTANA - FISCAL NOTE 

Revised Fiscal Note for SB0114, as Introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising the laws relating to liability for a resident's cost of care in a 
state institution; specifying factors to be considered by the Department of Public Health and 
Human Services in determining the ability to pay; requiring notice of and an opportunity for 
a hearing regarding a determination of ability to pay; specifying billing procedures; 
specifying the information to be provided to and considered by the department in a financial 
investigation; providing for annual review of ability to pay; specifying the effect of a 
failure to provide required financial information; specifying limits on liability for costs 
of care; specifying collection procedures; specifying the extent of recovery from a 
decedent's estate; specifying the effect and treatment of certain managed care payments; and 
providing for automatic assignment of third-party payments to the department for a resident's 
cost of care. 

ASSUMPTIONS: 
1. The effective date is July 1, 1997. 
2. The Department of Public Health and Human Services (DPHHS) will implement the Mental 

Health Access Plan (MHAP), the state funded mental health managed care program, 
effective April 1, 1997. 

3. Under current law, all collections for cost of care at the Montana State Hospital (MSH) 
and at the Montana Mental Health Nursing Care Center (MMHNCC) are deposited directly 
to the general fund. (During fiscal 1996, collections totaled $17. 7 million.)· Funding 
for these institutions is provided through a combination of direct appropriations of 
general fund, state special revenue, and federal funds. 

4. Current state law precludes DPHHS from billing residents of these institutions for 
the cost of their care if charges are based upon an all-inclusive rate. Under the 
MHAP, DPHHS proposes to assess cost of care based upon an all-inclusive daily rate. 

4. The proposed legislation removes this restriction. 
5. Under current law, direct payments of insurance benefits to residents of state 

institutions average approximately $3,000 per year. 
6. The HJR 2 estimates for general fund revenue contain institutional reimbursements 

totaling approximately $17 million and assume third party recoveries. 
7. If this legislation is not enacted, insurance payments ($482,000), private payments 

($2,004,000), and Medicare ($90,000) totaling $2,576,000 in collections each year of 
the 1999 biennium, which are deposited to the general fund, would not be recovered. 

FISCAL IMPACT: 
None relative to HJR 2 assumptions. See Assumption 7). 

TECHNICAL NOTES: 
The HJR2 estimates of general fund revenue derived from collections at MSH and MMHNCC 
approximately total the amount of revenues anticipated to be generated if this legislation 
is enacted. However, if this legislation is not enacted, the state will not be able to 
collect approximately $2.5 million in funds which would be deposited to the general fund .. 
For this reason, the fiscal impact of this legislation is assumed to be revenue neutral. 

The July 1, 1997 effective date does not correspond to the anticipated implementation date 
for the MHAP on April 1, 1997. As a result, in accordance with the above assumptions, the 
state could potentially lose $644,000 in general fund revenue during fiscal year 1997 
relative to HJR 2 assumptions. ($2,576,000 * 1/4) 

~,. i .. d 1 .. n-CJ1 
DAVE£~BUDGET DIRECTO DATE 
Office of Budget and Program Planning 

~~ 1//7/7-
~ PRIMARY SPONSOR DATE / 

Revised Fiscal Note for SB0114. Introduced 

~ev. S6 ,,4 ..:!Jli 2. 



55th Legislature 

SENATE BILL NO. 114 

INTRODUCED BY WATERMAN 

SB0114.02 

APPROVED BY COM ON 
STATE ADMINISTRATION 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO LIABILITY FOR 

6 A RESIDENT'S COST OF CARE IN A STATE INSTITUTION; SPECIFYING FACTORS TO BE CONSIDERED 

7 BY THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES IN DETERMINING ABILITY TO PAY; 

8 REQUIRING NOTICE OF AND AN OPPORTUNITY FOR A HEARING REGARDING A DETERMINATION OF 

9 ABILITY TO PAY; SPECIFYING BILLING PROCEDURES; SPECIFYING THE INFORMATION TO BE PROVIDED 

10 TO AND CONSIDERED BY THE DEPARTMENT IN A FINANCIAL INVESTIGATION; PROVIDING FOR ANNUAL 

11 REVIEW OF ABILITY TO PAY; SPECIFYING THE EFFECT OF A FAILURE TO PROVIDE REQUIRED 

12 FINANCIAL INFORMATION; SPECIFYING LIMITS ON LIABILITY FOR COSTS OF CARE; SPECIFYING 

13 COLLECTION PROCEDURES; SPECIFYING THE EXTENT OF RECOVERY FROM A DECEDENT'S ESTATE; 

14 SPECIFYING THE EFFECT AND TREATMENT OF CERTAIN MANAGED CARE PAYMENTS; PROVIDING FOR 

15 AUTOMATIC ASSIGNMENT OF THIRD-PARTY PAYMENTS TO THE DEPARTMENT FOR A RESIDENT'S 

16 COST OF CARE; AMENDING SECTIONS 53-1-401, 53-1-402, 53-1-403, 53-1-404, 53-1-405, 53-1-406, 

17 53-1-407, 53-1-408, 53-1-409, 53-1-410, 53-1-411, 53-1-412, AND 53-1-413, MCA; AND PROVIDING 

18 AN EFFECTIVE GA+e DATES AND AN APPLICABILITY GA+e DATES." 

19 

20 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

21 

Section 1. Section 53-1-401, MCA, is amended to read: 22 

23 "53-1-401. Definitions. As used in this part, unless the context requires otherwise, the following 

24 definitions apply: 

25 (1) "All-inclusive rate" means a fixed charge that is computed on a daily basis or on the basis of 

26 another time period for inpatients, that is computed on a per visit basis for outpatients, and that is 

27 applicable uniformly to each patient without regard to the extent of the services required by the patient and 

28 without regard to a distinction between physician services and hospital services. 

29 (2) "Ancillary charge" means the expense of providing identifiable, direct, resident services, 

30 including but not limited to: 
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1 (a) physicians' services; 

2 (b) x-ray and laboratory services; 

3 (c) dental services; 

4 (d) speech-language pathology and audiology services; 

5 (e) occupational and physical therapy; 

6 (f) medical supplies; 

7 (g) prescribed drugs; and 

8 (h) specialized medical equipment. 

9 (3) "Care" means the care, treatment, support, maintenance, and other services rendered by the 

10 department to a resident. 

11 (4) "Cost of care" means the applicable all-inclusive rate charges or per diem charges and ancillary 

12 charges for a resident's care that are determined as provided in this part. 

13 t4+Jfil. "Department" means the department of public health and human services provided for in 

14 2-15-2201. 

15 ™ifil "Financially responsible person" means a spouse of a resident, the natural or adoptive 

16 parents of a resident under 18 years of age, or a guardian or conservator to the extent of the guardian's 

17 or conservator's responsibility for the financial affairs of the person who is a resident under applicable 

18 Montana law establishing the duties and limitations of guardianships or conservatorships. 

19 fetill "Full-time equivalent resident load" means the total daily resident count for the fiscal year 

20 divided by the number of days in the year. 

21 (8) "Gross daily budgeted cost" means the total cost of operating a facility as budgeted through 

22 the legislative appropriation process less the budgeted amount of federal grant revenue for the institution. 

23 f-7-Hfil "Long-term resident" means a resident in an institution listed in 53-1-402 for a continuous 

24 period in excess of 120 days. The absence of a resident from the institution due to a temporary or trial visit 

25 may not be counted as interrupting the accrual of the 120 days required to a,ttain the status of a long-term 

26 resident. 

27 ~il.Ql "Fler Eliefll" "Per diem charge" means the gross daily budgeted cost of operating an 

28 institution or an individual unit of an institution for the state fiscal year {including eertaiA but not limited to 

29 contracted medical services, depreciation, and associated department costs but excluding the cost of 

30 educational programs, foaeral graAts, ancillary charges, and costs not directly identified with patient care) 
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divided by the full-time equivalent resident load for the previous state fiscal year. 

2 

3 

4 

5 

6 

7 

8 

9 

Milli "Resident" means any person who is receiving care from or who is a resident of an 

institution listed in 53-1-402. 

++Gt( 12) (a) "Thi Fa 13afty reso1,1Foo Third party" means any third-party individual or entity that is or 

may be liable to pay all or part of the charges for a resident's cost of care, including but is not limited to 

applicable medicare, medicaid, and personal insurance or other similar health care benefits. 

(b) Third party does not include: 

(i) a managed care organization administering a mental health managed care program under 

contract with the department; or 

10 

11 

(ii) a financially responsible person." 

12 Section 2. Section 53-1-402, MCA, is amended to read: 

13 "53-1-402. Residents eulljeot to Jler diem and aneillary ohargee and financially responsible persons 

14 liable for cost of care. ( 1) The aeJlartFAent shall assess and eolloot A resident and a financially responsible 

15 person are liable to the department for the resident's cost of care as provided in this part. The cost of care 

16 includes the applicable per diem and ancillary charges or all-inclusive rate charges for the care of residents 

1 7 in the following institutions: 

18 {a) Montana state hospital; 

19 (b) Montana developmental center; 

20 (c) Montana veterans' home; 

21 {d) eastern Montana veterans' home; 

22 {e) Montana mental health nursing care center; 

23 (f) Eastmont human services center; and 

24 (g) Montana chemical dependency treatment center. 

25 (2) This soetion ftf!f! sees net ap13ly te the THE eastern Montana veterans' home MAY ASSESS 

26 CHARGES ON EITHER A PER DIEM AND ANCILLARY CHARGE BASIS OR AN ALL-INCLUSIVE RATE BASIS 

27 if the department contracts with a private vendor to operate the facility as provided for in 10-2-416. 

28 (3) This seotien sees net a1313I~ to residents of tho The Montana state hospital 0f4e and the 

29 Montana mental health nursing center to the extent that either of those instit1,1tions assesses and oolloots 

30 ohargos thro1:1gh may determine the cost of care using an all-inclusive rate rathoF than or per diem and 
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2 

3 

4 

5 

ancillary charges if the department contracts with a private entity to operate a mental health managed care 

program." 

Section 3. Section 53-1-403, MCA, is amended to read: 

"53-1-403. Rules. In addition to the specific provisions of this: part wltieR that require the 

6 department to ~ adopt rules, the department may ~ adopt rules fer ti=le aelA'liAistration of to 

7 implement this part. All rules maae adopted by the department under the provisions of this part si=l-aU must 

8 be maae adopted pursuant to the provisions of the Montana Administrative Procedure Act." 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Section 4. Section 53-1-404, MCA, is amended to read: 

"53-1-404. Wl=lert Department to compute per diem ta lie oemp1a1ted charge. The per diem si=l-aU 

charge for the fiscal year must be computed on July 1 of each year by thEl department. If the budgeted 

costs of an institution change substantially within the fiscal year, the per diem charge may be adjusted to 

compensate for those changes." 

Section 5. Section 53-1-405, MCA, is amended to read: 

"53-1-405. Monthly aseessmeRt of eha,ges payment amount. (1) A resident and a financially 

18 responsible person are liable for the resident's cost of care in an amount that the department determines 

19 that the resident or financially responsible person is able to pay. The department shall assess FAonti=ll•f 

20 against oaeh rosieleAt, finaneially rosponsiele person, or applieaele thirel paI·ty resouree tho full per aieFA 

21 ehargo, a proportionate share of the per dioFA ohargo, er no per elioA'l eharge, pl1a1s full aAoillar~· shargo, a 

22 proportionate share of tho aneillary oharge, or AB aneillary ehar§e determine ability to pay based upon 

23 financial information §i~·en to and documentation obtained by the department auring its through an 

24 investigation conducted aoooreliAg to tho mies of tho aopartA'lont as provide,d in 53-1-406. 

25 (2) An assossFAoAt A'laae ey tho elepartf'Aont under this seotion si=lall so eases en ti=lo resieent's or 

26 finaneially responsiele persen's aeility to pay. The department shall ~:lfi.ee adopt rules wltieR that 

27 establish criteria and a prooeduro procedures for determining ability to pay. The criteria established by rules 

28 adopted under this section must address factors relevant to the person's ability to pay, including but not 

29 limited to: 

30 (al the amount of the resident's or financially responsible person's income, including the anticipated 

f Leglsl_atlve 
"-Services 
\!!Jvision 

- 4 - SB 114 



55th Legislature SB0114.02 

receipt of retroactive benefits, such as veteran's benefits or social security benefits; 

2 (bl the amount of the resident's or financially responsible person's assets, including the availability 

3 of assets that are liquid or that are able to be readily converted to cash; 

4 (cl the amount of the resident's or financially responsible person's fixed expenses for reasonable 

5 and necessary housing, utilities, transportation, medical care, food, and clothing; 

6 (d) the amount of the resident's or financially responsible person's taxes and other mandatory 

7 payments, such as social security withholdings, insurance, child support, restitution, and court-ordered 

8 payments; 

9 (el the number of persons dependent upon the resident or financially responsible person for 

10 support; 

11 (f) the amount of the resident's or financially responsible person's discretionary income; 

12 (gl the resident's personal needs requirements while in the institution; and 

1 3 (hl the extent to which requirement of a particular monthly payment or any monthly payment 

14 would impose an undue financial burden on the resident or financially responsible person. 

15 (31 The department may determine ability to pay and assess charges up to the full cost of care but 

16 may require monthly payments in a lesser amount based upon: 

17 (al a resident's or financially responsible person's income-producing assets, such as stocks, bonds, 

18 certificates of deposit, or other similar assets; 

19 (bl real property of the resident or fiRaReiallv FeseeRsil9Ie eeFseR THE RESIDENT'S SPOUSE if: 

20 (il the property has been listed or advertised for sale; or 

21 (ii) the property is not occupied as the home of the resident er fiRaneially reseensil9Ie person er as 

22 tlc!e ic!effie ef a see1:1se, aeeendent elc!ild, er earent ef a resideRt er finaReiallv respensil9Ie persen, THE 

23 RESIDENT'S SPOUSE, OR A DEPENDENT CHILD OR PARENT OF THE RESIDENT OR THE RESIDENT'S 

24 SPOUSE and if there is no reasonable expectation that the resident, THE RESIDENT'S SPOUSE, OR A 

25 DEPENDENT CHILD OR PARENT OF THE RESIDENT OR THE RESIDENT'S SPOUSE will return to occupy 

26 the property as a home; or 

27 (cl the anticipated receipt of retroactive benefits, such as veteran's benefits or social security 

28 benefits. 

29 (41 If the department has determined an ability to pay and has assessed charges but has required 

30 monthly payments in a lesser amount as provided in subsection (3), the department may bill and collect all 
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1 or a part of the accumulated difference between the assessed charges and the minimum payment amount: 

2 (a) upon sale or liquidation of the assets or real property; 

3 (bl upon the actual receipt of retroactive benefits, such as veteran's benefits or social security 

4 benefits; 

5 (c) upon determination of a current ability to pay: or 

6 (d) from the resident's or financially responsible person's estate as provided in 53-1-412. 

7 ifil The department may not FRalrn aR assessFReRt whieh require payment of a monthly amount that 

8 would place an undue financial burden on the resident or #le financially responsible person. 

9 (6) The department shall refund to the resident or financially responsible person any payment made 

1 0 to the department for any month to the extent that the total payments received from the resident, 

11 financially responsible person, and third party exceed the resident's cost of care for that month. 

12 (7} The fact that a managed care organization contracting with the department to administer a 

13 mental health managed care program is or may be liable to pay or has paid an amount to an institution with 

14 respect to the resident does not reduce or otherwise affect the resident's or financially responsible person's 

15 obligation to pay for the cost of care as provided in this part. 

16 (8) The department shall provide a written notice and an opportunity for a hearing regarding a 

17 department determination of ability to pay to any resident or financially responsible person who is 

18 determined able to pay. 

19 (9) In addition to providing the notice required by subsection (8), the department shall bill the 

20 resident or financially responsible person monthly for the amount determined in accordance with this 

21 section. The bill must state the amount due for the current month, the amount of any payments received 

22 during the billing cycle, and the total amount of unpaid costs of care that the department has determined 

23 the resident or financially responsible person is able to pay. The bill need not state the current or accrued 

24 full cost of care that is or would be payable by a third party. 

25 (10) This section may not be construed to reduce the liability of a tr1ird party for the resident's full 

26 cost of care as provided in this part." 

27 

28 Section 6. Section 53-1-406, MCA, is amended to read: 

29 "53-1-406. Investigation of ability to pay. ( 1) Before determining an ability to pay under 53-1-405. 

30 the department shall investigate each resident's and each financially responsible person's ability to pay. 
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For purposes of the investigation, the determination of ability to pay, or any later review or redetermination, 

2 the department may require the resident or financially responsible person to complete, sign, and submit 

3 financial information and documentation, including financial statements on a form supplied by the 

4 department. 

5 ill Each agency of the state shall §i-v-e provide to the department all reasonable assistance t&-#le 

6 ele~artrneAt iA obtaiAiA!J and all requested information and documents necessary for the ~ financial 

7 investigation of residents or financially responsible persons. THE DEPARTMENT OF REVENUE MAY NOT 

8 PROVIDE CONFIDENTIAL TAX RETURN INFORMATION TO THE DEPARTMENT WITHOUT THE CONSENT 

9 OF THE TAXPAYER. 

1 O mm Upon request of the department, the resident or financially responsible person shall make 

11 available to the department and shall cooperate with the department in obtaining any financial inforrration 

12 wl=liel=t and documentation that the department considers essential for the purpose of determining ability to 

13 pay and wl=liel=t that, under federal law, the department is not prohibited from seeking or obtaining from the 

14 resident or financially responsible person. Willhtl failure The information and documentation that the 

15 department is entitled to receive includes but is not limited to: 

16 {a) income statements and verification: 

17 (bl liability statements and verification; 

18 {c) tax returns and related forms, documents, and records, BUT THE DEPARTMENT OF REVENUE 

19 MAY NOT PROVIDE CONFIDENTIAL TAX RETURN INFORMATION TO THE DEPARTMENT WITHOUT THE 

20 CONSENT OF THE TAXPAYER; 

21 (d) asset statements and descriptions, including valuation appraisals; 

22 (e) records of a bank or other financial institution. including account balances, loan statements, 

23 account ownership information, and transaction records; 

24 (fl expense statements and verification; 

25 {gl financial statements, including existing financial statements and financial statements on forms 

26 provided by the department; 

27 (hi releases authorizing the department to obtain information or documents directly from an 

28 employer, creditor. federal agency. financial institution. or other person or entity; and 

29 (i) any other information or documentation necessary to the determination. 

30 (4) If a resident or financially responsible person fails to provide or cooperate in obtaining the 
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1 financial information or documentation requested by the department ffitl'i' result in, the department may 

2 make a determination of ability to pay based upon any information or documentation available to the 

3 department, including a determination of ability to pay up to the full per dioFn and full aneillary eharges cost 

4 of care. The determination is effective until sueh time as the requested information and documentation is 

5 are provided and the department makes a new determination of ability to pay, taking into consideration the 

6 additional information and documentation. 

7 13! lal /\ rei:iresentati¥e of tho departFflent authorii!ed by tho direotor Fflay adFflinister oaths, tal(e 

8 testimony, and subpoena and eompel the attendanoo of witnesses and tho woduetion of 0ool(s, papers, 

9 rooords, and doouments in eonnootion ·,•;ith the duty ef seeuring pa','FAents !er eare as i:irevided b•,' this part. 

10 lbl /\ person who fails to obey tho subpoena, upon riotitien of the dopartFAont to an1f judge ef a 

11 distriet eourt of the state, may be ordered 8'{ the judge te appear and show oause for his disebedienee of 

12 the subfleena. The judge, after a hearing, FAB'/ order that the subfloena 00 obeyed er, if it appears that the 

13 subpeena was iRBflflrOf)riately issued, FABY disFAiss the i:ietition. A flOrsen ,,.,.ho fails te obey the SUBflOena 

14 when se ordered b•,' tho judge FAay be f)Unished for eenteFAi:>t ef eourt on applieatien ef the deflartment to 

1 5 tho distriet ee,,Ht. 

16 (5) In a hearing under 53-1-407, if a hearings examiner determines that information or 

17 documentation is relevant and admissible and orders the resident or financially responsible person to 

18 produce it and if the resident or financially responsible person fails or refuses to produce that information 

19 or documentation, a determination of ability to pay the full cost of care may be affirmed or payment of the 

20 full cost of care ordered, regardless of other information presented." 

Section 7. Section 53-1-407, MCA, is amended to read: 

21 

22 

23 "53-1-407. Appeal of determination of ability to pay. H-a 8. resident or financially responsible 

24 person disagrees with tho final detorFAination of the deflartrnont as to his aggrieved by a determination of 

25 ability to pay an•t riart ef the flOr elioFA er aneillary eharge, an BflpBal mav 00 filed within 30 da·fs ef the date 

26 of the departFAent's eletorFAination in anv oeurt ef reeerel in Montana ha\'iR!J juriselietion of the resielent er 

27 finaneially FBSflSAsiblo perssn liasle fer pa11FAent under 53-1-405 may reguest a hearing pursuant to Title 

28 2, chapter 4, part 6." 

29 

30 Section 8. Section 53-1-408, MCA, is amended to read: 
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"53-1-408. Periodic review by department of ability to pay. ill At appropriate iRtervals, the The 

2 department shall review at least annually each determination of ability to pay L and7 if there has been a 

3 significant change in a resident's or financially responsible person's ability to pay, the department shall 

4 make a new determination. l-lowe•~er, a 

5 (2) In addition to the annual review required by subsection ( 1), the department shall review a 

6 determination of ability to pay upon the request of a resident or financially responsible person if the person 

7 provides the department with documentation of a changed circumstance that would substantially affect the 

8 amount determined under 53-1-405. 

9 .@LA new determination of ability to pay may not be applied retroactively unless~ 

10 ifil the new determination results in a monthly assossmeRt whieh payment amount that is less than 

11 the previous monthly assessA'leAt payment amount; or ti-Ales& 

12 illl the resident or financially responsible person has materiall',' misrepresented or failed to provide 

13 any financial information or documentation that the person was obligated to provide under 53-1-406 and 

14 unless the resident or financially responsible person would have been required to pay a higher monthly 

15 amount based upon consideration of tho complete and correct information and documentation. 

16 111 The department shall make may adopt rules to implement the provisions of this section, 

17 including but not limited to rules for credit or refund of any overpayment resulting from an assessment 

18 retroactively reduced because of a new determination of ability to pay." 

19 

20 Section 9. Section 53-1-409, MCA, is amended to read: 

21 "53-1-409. biallilil'f Limitations on liability of resident or financially responsible person for assessed 

22 et:ia,ges cost of care. (1) Tho resident or financially responsible person is liable only for the 13er ElieA'l aREI 

23 aRoillary oharges cost of care that tho department has assesses determined that the person is able to pay 

24 and for which the department has billed the resident or financially responsible person. If aA'lOtJAts assesses 

25 aREI eilloEI are the amount payable is retroactively reduced because of a new determination of ability to pay, 

26 the resident or financially responsible person is liaele only fer shall pay only the reduced amount for the 

27 period of time covered by the retroactive reduction. 

28 (2) The natural or adoptive parents of i! long-term resiEleRts are liaele ORI'( for the eharges FAaEle 

29 ey tho ElopartA'leRt resident may not be required to pay for the resident's cost of care in an amount fle+-te 

30 ouooeEI exceeding the cost of caring for a normal child at home as determined from staRElarEI sourees and 
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updated annually by the department based upon the annual cost of raising a child, as estimated by the 

2 United States department of agriculture. 

3 (31 ~Jatt1Fal The natural or adoptive parents of a long-term resident: are Aet lial3Ie fer aAy ehaF§es 

4 FAaele 13y tho elopaFtFAoAt fer eare ef a leAfl terFA resielent inet1rreel er aeert1eel st11:lseqt1ent te the resielent 

5 attainiA§ may not be required to pay for the resident's cost of care for periods after the resident attains 18 

6 years of age. 

7 141 (a) A resident or financially responsible person is not financially liable for care provided to a 

8 resident under any provision of a criminal statute. 

9 lb) Subsection (4)(a) does not apply to a person who is enrolled in the Montana chemical 

1 O dependency treatment center. 

11 (5) This section may not be construed to reduce the liability of a third party for a resident's full cost 

1 2 of care as provided in this part." 

13 

14 

15 

Section 10. Section 53-1-410, MCA, is amended to read: 

"53-1-410. Nonpayment not grounds for Feleaee discharge. A resident of an institution listed in 

16 53-1-402 may not be reloasoel discharged by reason of the nonpayment of the per eliem er tRe aAoillaP( 

17 ~ resident's cost of care unless, by certification of a physician consulted by the superintendent of the 

18 institution, the release discharge is medically advisable." 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 11. Section 53-1-411, MCA, is amended to read: 

"53-1-411 . Collections ll't' Elepartment ef allmi11i&tFatie11 from residents and financially responsible 

persons. ill If a resident or financially responsible person lial3Io far payFAeAt of 13er elieFA aAel aAeillary 

eRar§es elt10 uneler tRis part refuses or fails to FAal1e tRe pavFAeAt, it is eelleelt-iele pay the amount required 

under this part, any amount remaining unpaid 30 days after the department mails a written demand for 

payment may be collected: 

(a) by the department in any manner allowed by law for the collection of debts: or 

ill by the department of administration in the manner set forth in Title 17, chapter 4, for the 

collection of debts owing to the state or by a civil suit brought by the department of administration in the 

name of the state. 

(2) A resident's death or discharge from an institution does not reduce or eliminate the obligation 
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of any person to pay an amount required under this part." 

2 

3 Section 12. Section 53-1-412, MCA, is amended to read: 

4 "53-1-412. Collections from estates. ill The Staff! department has a claim against the estate of 

5 a resident &f and against the estate of a financially responsible person for aA aFAOllAt due to Hie state at 

6 Hie death ef the Fesident OF finaneiallv responsil3Ie peFseA. The atteFnev §eneral shall eolleet aAV elaiFA 

7 whieh tho state FAav haYo against tho estate. l-lowe•,er, the amounts that the department determined that 

8 the resident or financially responsible person was able to pay under 53-1-405, less any amounts actually 

9 paid by the resident, a financially responsible person, or a third party. 

10 (2) The fact that a managed care organization contracting with the department to administer a 

11 mental health managed care program is or may be liable to pay or has paid an amount to an institution with 

12 respect to the resident does not reduce or otherwise affect the estate's obligation to pay for the cost of 

13 care as provided in this part. 

14 (3) Except as provided in subsection (4), the department's claim under this section is enforceable 

15 against an estate after the death of a resident or financially responsible person. The department's claim 

16 is timely if presented within the time specified in the published notice to creditors in the probate proceeding. 

17 (4) The department's claim under subsection (1) may be enforced only to the extent that 

18 enforcement does not deprive a surviving spouse-, or dependent child, or parent of the resident or financially 

19 responsible person of: 

20 ++Hfil an amount necessary for reasonable living expenses or educational expenses; or 

21 ~M real estate while it is occupied as a home by the surviving spouse-, or dependent child, or 

22 parent of the resident or financially responsible person." 

23 

24 Section 13. Section 53-1-413, MCA, is amended to read: 

25 "53-1-413. Deposit of payments and collections. (1) Except as provided in 90-7-220, 90-7-221, 

26 and sw13seetieA (2) of this section, the department shall deposit payments and collections of peF dieFA and 

27 aAeillaFy charges for a resident's cost of care in the state treasury to the credit of the general fund. 

28 (2) Payments ff6ffi and collections for services provided to residents of the Montana veterans' 

29 home must be deposited in the feeeFal special revenue ~ account for the benefit of the home-,--af'le 

30 ~ayFAents fraFA. Payments and collections for services provided to residents of the Montana chemical 
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1 dependency treatment center f3F8!JFaFR must be deposited ta aA aleehel in the state special revenue account 

2 for the facility. 

3 (3) PayFReAts Subject to 90-7-221, payments from a managed cai-e eeAtraeter, 13rovided 1er iA 

4 ea €l 11 €!, organization that is contracting with the department to administer a mental health managed care 

5 program for services provided by the Montana state hospital and the Montana mental health nursing care 

6 center must be deposited in the state special revenue fl:IM account, subject to appropriation by the 

7 legislature for the benefit of those institutions." 

8 

9 NEW SECTION. Section 14. Automatic assignment of resident's resources from third party. (1) 

1 O Upon the provision of care to a resident, the resident is considered to have assigned to the department all 

11 third-party payments, benefits, and resources applicable to the resident's ca1re. 

12 (2) The department is entitled to all third-party payments, benefits, and resources assigned under 

13 this section upon demand and the submission of supporting documentation from the department to the third 

14 party. The department is entitled to collect from the third party the full amount payable by the third party, 

15 up to the resident's full cost of care. Collection is not limited to the amount that the resident or financially 

16 responsible person has been determined able to pay under 53-1-405. 

1 7 (3) The fact that a managed care organization contracting with thet department to administer a 

18 mental health managed care program is or may be liable to pay or has paid an amount to an institution with 

1 9 respect to the resident does not reduce or otherwise affect the third party's obligation &f TO pay for the 

20 cost of care as provided in this part. 

21 (4) The department may assign its rights under this section to a managed care organization 

22 contracting with the department to administer a mental health managed care, program. 

23 (5) If a third party that has been notified of the department's or manaHed care organization's claim 

24 under this section pays benefits, resources, or other amounts to a resident, financially responsible person, 

25 or another person or entity without satisfying the department's or managed care organization's claim, the 

26 third party is liable to the department or to the managed care organization for the amount that the 

27 department or managed care organization was entitled to receive under this part. 

28 

29 NEW SECTION. Section 15. Codification instruction. [Section 14) is intended to be codified as 

30 an integral part of Title 53, chapter 1, part 4, and the provisions of Title 53,. chapter 1, part ,( apply to 
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3 NEW SECTION. Section 16. Severability. If a part of [this act) is invalid, all valid parts that are 

4 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

5 applications, the part remains in effect in all valid applications that are severable from the invalid 

6 applications. 

7 

8 NEW SECTION. Section 17. Applicability. (1) Except as provided in s1a1eseeti0A SUBSECTIONS (2) 

9 AND (3), [this act] applies to care provided on or after July 1, 1997. 

10 (2) [Section 11) applies to proceedings begun on or after July 1, 1997. 

11 (31 [SECTION 2) APPLIES TO CARE PROVIDED TO A RESIDENT. AS DEFINED IN 53-1-401, ON OR 

12 AFTER [THE EFFECTIVE DATE OF SECTION 2). 

13 

14 NEW SECTION. Section 18. Effective date DATES. f-+Ris (11 EXCEPT AS PROVIDED IN 

15 SUBSECTION (2), [THIS act) is effective July 1, 1997. 

16 (21 (SECTION 2 AND THIS SECTION) ARE EFFECTIVE ON PASSAGE AND APPROVAL. 

17 -END-
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1 SENATE BILL NO. 114 

2 INTRODUCED BY WATERMAN 

3 BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

4 

5 A BILL FORAN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO LIABILITY FOR 

6 A RESIDENT'S COST OF CARE IN A STATE INSTITUTION; SPECIFYING FACTORS TO BE CONSIDERED 

7 BY THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES IN DETERMINING ABILITY TO PAY; 

8 REQUIRING NOTICE OF AND AN OPPORTUNITY FOR A HEARING REGARDING A DETERMINATION OF 

9 ABILITY TO PAY; SPECIFYING BILLING PROCEDURES; SPECIFYING THE INFORMATION TO BE PROVIDED 

10 TO AND CONSIDERED BY THE DEPARTMENT IN A FINANCIAL INVESTIGATION; PROVIDING FOR ANNUAL 

11 REVIEW OF ABILITY TO PAY; SPECIFYING THE EFFECT OF A FAILURE TO PROVIDE REQUIRED 

12 FINANCIAL INFORMATION; SPECIFYING LIMITS ON LIABILITY FOR COSTS OF CARE; SPECIFYING 

13 COLLECTION PROCEDURES; SPECIFYING THE EXTENT OF RECOVERY FROM A DECEDENT'S ESTATE; 

14 SPECIFYING THE EFFECT AND TREATMENT OF CERTAIN MANAGED CARE PAYMENTS; PROVIDING FOR 

15 AUTOMATIC ASSIGNMENT OF THIRD-PARTY PAYMENTS TO THE DEPARTMENT FOR A RESIDENT'S 

16 COST OF CARE; AMENDING SECTIONS 53-1-401, 53-1-402, 53-1-403, 53-1-404, 53-1-405, 53-1-406, 

17 53-1-407, 53-1-408, 53-1-409, 53-1-41 O, 53-1-411, 53-1-412, AND 53-1-413, MCA; AND PROVIDING 

18 AN EFFECTIVE 9A+i DATES AND AN APPLICABILITY QA+i DATES." 

19 

20 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

THERE ARE NO CHA,NGES IN THIS BllL AND IT WllL NOT BE 
REPRINTED. PLEASE REFER TO SECOND READING COPY 
(YEJ.LOW) FOR COMPLETE TEXT. 
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SENATE BILL NO. 114 

INTRODUCED BY WATERMAN 

SBOl 14.03 
APPROVE~ BY COM ON 
HUMAN SERVICES 

2 

3 BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

4 

5 A BILL FOR AN ACT ENTITLED:" AN ACT GENERALLY REVISING THE LAWS RELATING TO LIABILITY FOR 

6 A RESIDENT'S COST OF CARE IN A STATE INSTITUTION; SPECIFYING FACTORS TO BE CONSIDERED 

7 BY THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES IN DETERMINING ABILITY TO PAY; 

8 REQUIRING NOTICE OF AND AN OPPORTUNITY FOR A HEARING REGARDING A DETERMINATION OF 

9 ABILITY TO PAY; SPECIFYING BILLING PROCEDURES; SPECIFYING THE INFORMATION TO BE PROVIDED 

10 TO AND CONSIDERED BY THE DEPARTMENT IN A FINANCIAL INVESTIGATION; PROVIDING FOR ANNUAL 

11 REVIEW OF ABILITY TO PAY; SPECIFYING THE EFFECT OF A FAILURE TO PROVIDE REQUIRED 

12 FINANCIAL INFORMATION; SPECIFYING LIMITS ON LIABILITY FOR COSTS OF CARE; SPECIFYING 

13 COLLECTION PROCEDURES; SPECIFYING THE EXTENT OF RECOVERY FROM A DECEDENT'S ESTATE; 

14 SPECIFYING THE EFFECT AND TREATMENT OF CERTAIN MANAGED CARE PAYMENTS; PROVIDING FOR 

15 AUTOMATIC ASSIGNMENT OF THIRD-PARTY PAYMENTS TO THE DEPARTMENT FOR A RESIDENT'S 

16 COST OF CARE; AMENDING SECTIONS 53-1-401, 53-1-402, 53-1-403, 53-1-404, 53-1-405, 53-1-406, 

17 53-1-407, 53-1-408, 53-1-409, 53-1-410, 53-1-411, 53-1-412, AND 53-1-413, MCA; AND PROVIDING 

18 AA EFFECTIVE DA+€ DATES AND AA APPLICABILITY DA+€ DA TES." 

19 

20 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

21 

22 Section 1. Section 53-1-401, MCA, is amended to read: 

23 "53-1-401. Definitions. As used in this part, unless the context requires otherwise, the following 

24 definitions apply: 

25 (1 l "All-inclusive rate" means a fixed charge that is computed on a daily basis or on the basis of 

26 another time period for inpatients, that is computed on a per visit basis for outpatients, and that is 

27 applicable uniformly to each patient without regard to the extent of the services required by the patient and 

28 without regard to a distinction between physician services and hospital services. 

29 (2) "Ancillary charge" means the expense of providing identifiable, direct, resident services, 

30 including but not limited to: 
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(a) physicians' services; 

2 (b) x-ray and laboratory services; 

3 (c) dental services; 

4 (d) speech-language pathology and audiology services; 

5 (e) occupational and physical therapy; 

6 (f) medical supplies; 

7 (g) prescribed drugs; and 

8 (h) specialized medical equipment. 

g (3) "Care" means the care, treatment, support, maintenance, and other services rendered by the 

10 department to a resident. 

11 (4) "Cost of care" means the applicable all-inclusive rate charges or per diem charges and ancillary 

12 charges for a resident's care that are determined as provided in this part. 

13 {4-Hfil "Department" means the department of public health and human services provided for in 

14 2-15-2201. 

15 ¼Hfil "Financially responsible person" means a spouse of a resident, the natural or adoptive 

16 parents of a resident under 18 years of age, or a guardian or conservator to the extent of the guardian's 

17 or conservator's responsibility for the financial affairs of the person who is a resident under applicable 

18 Montana law establishing the duties and limitations of guardianships or conservatorships. 

19 Mill "Full-time equivalent resident load" means the total daily resident count for the fiscal year 

20 divided by the number of days in the year. 

21 18) "Gross daily budgeted cost" means the total cost of operating a facility as budgeted through 

22 the legislative appropriation process less the budgeted amount of federal grant revenue for the institution. 

23 9-tifil "Long-term resident" means a resident in an institution listed in 53-1-402 for a continuous 

24 period in excess of 120 days. The absence of a resident from the institution due to a temporary or trial visit 

25 may not be counted as interrupting the accrual of the 120 days required to attain the status of a long-term 

26 resident. 

27 ~il.Q)_ "J;!or aioR'l" "Per diem charge" means the gross daily budgeted cost of operating an 

28 institution or an individual unit of an institution for the state fiscal year (including ~ but not limited to 

29 contracted medical services, depreciation, and associated department costs but excluding the cost of 

30 educational programs, foaoral !JFaAts, ancillary charges, and costs not directly identified with patient care) 
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divided by the full-time equivalent resident load for the previous state fiscal year. 

2 

3 

4 

5 

6 

7 

8 

AAJ.11.l "Resident" means any person who is receiving care from or who is a resident of an 

institution listed in 53-1-402. 

t-l--Gtl 1 21 la) "ThirEI 13art'{ resourse Third party" means any third-party individual or entity that is or 

may be liable to pay all or part of the charges for a resident's cost of care, including but is not limited to 

applicable medicare, medicaid, and personal insurance or other similar health care benefits. 

(b) Third party does not include: 

(i) a managed care organization administering a mental health managed care program under 

9 contract with the department; or 

10 (ii) a financially responsible person." 

11 

12 Section 2. Section 53-1-402, MCA, is amended to read: 

13 "53-1-402. Residents subj est te 11er diem aAd aAsillary sharges and financially responsible persons 

14 liable for cost of care. (1) The Ele13artR=1eRt shall 866066 aREI sollest A resident and a financially responsible 

15 person are liable to the department for the resident's cost of care as provided in this part. The cost of care 

16 includes the applicable per diem and ancillary charges or all-inclusive rate charges for the care of residents 

17 in the following institutions: 

18 (a) Montana state hospital; 

19 (b) Montana developmental center; 

20 (c) Montana veterans' home; 

21 (d) eastern Montana veterans' home; 

22 (e) Montana mental health nursing care center; 

23 (f) Eastmont human services center; and 

24 (g) Montana chemical dependency treatment center. 

25 (2) This GBGtiBR ~ 8086 ROt aJ;113ly to tRO THE eastern Montana veterans' home MAY ASSESS 

26 CHARGES ON EITHER A PER DIEM AND ANCILLARY CHARGE BASIS OR AN ALL-INCLUSIVE RATE BASIS 

27 if the department contracts with a private vendor to operate the facility as provided for in 10-2-416. 

28 (3) Tl:lis seetioR Eloes Rat a1311l•1 te resiEieRt6 of tl:le The Montana state hospital eF-t& and the 

29 Montana mental health nursing center te the exteRt that either of these iRstit1,1tioR6 assesses aREI eollosts 

30 sl:larges threugl:l may determine the cost of care using an all-inclusive rate rather thaR or per diem and 
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ancillary charges if the department contracts with a private entity to operate a mental health managed care 

program." 

Section 3. Section 53-1-403, MCA, is amended to read: 

2 

3 

4 

5 "53-1-403. Rules. In addition to the specific provisions of this part wJ:i.iGA that require the 

6 department to ~ adopt rules, the department may ~ adopt rules fer tho aEIR'linistration of to 

7 implement this part. All rules FA-aGQ adopted by the department under the provisions of this part &Ra!+ must 

8 be FA-aGQ adopted pursuant to the provisions of the Montana Administrative Procedure Act.,; 

9 

1 O Section 4. Section 53-1-404, MCA, is amended to read: 

11 "53-1-404. WhM Department to compute per diem te be semputeEI charge. The per diem &Ra!+ 

12 charge for the fiscal year must be computed on July 1 of each year by the department. If the budgeted 

13 costs of an institution change substantially within the fiscal year, the per diem charge may be adjusted to 

14 compensate for those changes." 

Section 5. Section 53-1-405, MCA, is amended to read: 

15 

16 

17 "53-1-405. Monthly assessment ef shaF!198 payment amount. ( 1) A resident and a financially 

18 responsible person are liable for the resident's cost of care in an amount that the department determines 

19 that the resident or financially responsible person is able to pay. The department shall assess FRonthly 

20 against eaeh resiaent, finansially rosponsisle person, or applisaele thira party roso1,1rse tho f1,1II par aiom 

21 0har90, a proportionate s"1are of the per diell'I sRar!IB, or no per dioFR shar!JB, pl1,1s f1,1II ansillar~' shar!)o, a 

22 ,iro,ior<;iona<;o sRaro of <;ho ansillary 0"1ar90, or AO ansillary s"1ar90 determine ability to pay based upon 

23 financial information !li•,on to and documentation obtained by the department d1,1rin!I its through an 

24 investigation conducted assordin!I to tho r1,1les of tRo aepartFRont :is provided in 53-1-406. 

25 (2) /In assossmoAt maelo BY t"1o dopartmoAt lcJAeor this sostion shall BO Basml on tho resident's or 

26 finansially responsiBlo persen's aBility to pay. The department shall ~mitl& adopt rules wJ:i.iGA that 

27 establish criteria and a presoe1,1ro procedures for determining ability to pay. :rhe criteria established by rules 

28 adopted under this section must address factors relevant to the person's ability to pay, including but not 

29 limited to: 

30 (a) the amount of the resident's or financially responsible person's income, including the anticipated 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

receipt of retroactive benefits, such as veteran's benefits or social security benefits; 

(b) the amount of the resident's or financially responsible person's assets, including the availability 

of assets that are liquid or that are able to be readily converted to cash; 

(cl the amount of the resident's or financially responsible person's fixed expenses for reasonable 

and necessary housing, utilities, transportation, medical care, food, and clothing; 

(d) the amount of the resident's or financially responsible person's taxes and other mandatory 

payments, such as social security withholdings, insurance, child support, restitution, and court-ordered 

payments; 

(el the number of persons dependent upon the resident or financially responsible person for 

support; 

(f) the amount of the resident's or financially responsible person's discretionary income; 

(q) the resident's personal needs requirements while in the institution: and 

(h) the extent to which requirement of a particular monthly payment or any monthly payment 

would impose an undue financial burden on the resident or financially responsible person. 

(3) The department may determine ability to pay and assess charges up to the full cost of care but 

may require monthly payments in a lesser amount based upon: 

(a) a resident's or financially responsible person's income-producing assets, such as stocks, bonds, 

certificates of deposit, or other similar assets; 

(b) real property of the resident or fiAaAoiali'r' FD69ElASiele 90F6ElA THE RESIDENT'S SPOUSE if: 

(i) the property has been listed or advertised for sale, UNLESS THE SALE PROCEEDS ARE OR WILL 

BE USED TO PURCHASE A HOME WITHIN 18 MONTHS OR ARE USED FOR PRIMARY RESIDENCE LIVING 

EXPENSES; or 

(ii) the property is not occupied as the home of the resident OF fiAaAoially F0690Asielo SOFSElA ElF as 

tRO Romo of a 6901;60, 8090A8BAt GRils, OF 98FOAt Elf a FOSidoAt OF fiAaAoially F0690ASielo 90F60A, THE 

RESIDENT'S SPOUSE, OR A DEPENDENT CHILD OR PARENT OF THE RESIDENT OR THE RESIDENT'S 

SPOUSE and if there is no reasonable expectation that the resident, THE RESIDENT'S SPOUSE, OR A 

DEPENDENT CHILD OR PARENT OF THE RESIDENT OR THE RESIDENT'S SPOUSE will return to occupy 

the property as a home; or 

(c) the anticipated receipt of retroactive benefits, such as veteran's benefits or social security 

benefits. 
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1 (4) If the department has determined an ability to pay and has assessed charges but has required 

2 monthly payments in a lesser amount as provided in subsection (3). the department may bill and collect all 

3 or a part of the accumulated difference between the assessed charges and the minimum payment amount: 

4 (al upon sale or liquidation of the assets or real property; 

5 lb) upon the actual receipt of retroactive benefits, such as veteran's benefits or social security 

6 benefits; 

7 (c) upon determination of a current ability to pay; or 

8 Id} from the resident's or financially responsible person's estate as provided in 53-1-412. 

9 1fil The department may not FRake aA assessFReAt whish require payment of a monthly amount that 

1 0 would place an undue financial burden on the resident or tHe financially responsible person. 

11 16) The department shall refund to the resident or financially responsible person any payment made 

1 2 to the department for any month to the extent that the total payments received from the resident, 

13 financially responsible person, and third party exceed the resident's cost of care for that month. 

14 (7) The fact that a managed care organization contracting with the department to administer a 

15 mental health managed care program is or may be liable to pay or has paid an amount to an institution with 

16 respect to the resident does not reduce or otherwise affect the resident's or financially responsible person's 

17 obligation to pay for the cost of care as provided in this part. 

18 18) The department shall provide a written notice and an opport1.mity for a hearing regarding a 

19 department determination of ability to pay to any resident or financially responsible person who is 

20 determined able to pay. 

21 19) In addition to providing the notice required by subsection 18],, the department shall bill the 

22 resident or financially responsible person monthly for the amount determined in accordance with this 

23 section. The bill must state the amount due for the current month, the amount of any payments received 

24 during the billing cycle. and the total amount of unpaid costs of care that the department has determined 

25 the resident or financially responsible person is able to pay. The bill need not state the current or accrued 

26 full cost of care that is or would be payable by a third party. 

27 (1 Ol This section may not be construed to reduce the liability of a third party for the resident's full 

28 cost of care as provided in this part." 

29 

30 Section 6. Section 53-1-406, MCA, is amended to read: 

(Legislative 
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"53-1-406. Investigation of ability to pay. ( 1) Before determining an ability to pay under 5 3-1-405, 

2 the department shall investigate each resident's and each financially responsible person's ability to pay. 

3 For purposes of the investigation, the determination of ability to pay, or any later review or redetermination, 

4 the department may require the resident or financially responsible person to complete, sign, and submit 

5 financial information and documentation, including financial statements on a form supplied by the 

6 department. 

7 ill Each agency of the state shall w,,e provide to the department all reasonable assistance w-#ie 

8 se~artment in ol:Jtaining and all requested information and documents necessary for the f}fGfIBf financial 

9 investigation of residents or financially responsible persons. THE DEPARTMENT OF REVENUE MAY NOT 

10 PROVIDE CONFIDENTIAL TAX RETURN INFORMATION TO THE DEPARTMENT WITHOUT THE CONSENT 

11 OF THE TAXPAYER. 

12 rnru Upon request of the department, the resident or financially responsible person shall make 

13 available to the department and shall cooperate with the department in obtaining any financial information 

14 Wf\iGH and documentation that the department considers essential for the purpose of determining ability to 

15 pay and wl:!iGl:l that, under federal law, the department is not prohibited from seeking or obtaining from the 

16 resident or financially responsible person. Willhil failure The information and documentation that the 

17 department is entitled to receive includes but is not limited to: 

18 (a) income statements and verification: 

19 (b) liability statements and verification: 

20 (c) tax returns and related forms, documents, and records, BUT THE DEPARTMENT OF REVENUE 

21 MAY NOT PROVIDE CONFIDENTIAL TAX RETURN INFORMATION TO THE DEPARTMENT WITHOUT THE 

22 CONSENT OF THE TAXPAYER: 

23 (d) asset statements and descriptions, including valuation appraisals: 

24 (e) records of a bank or other financial institution, including account balances, loan statements. 

25 account ownership information, and transaction records: 

26 (f) expense statements and verification: 

27 (g) financial statements, including existing financial statements and financial statements on forms 

28 provided by the department: 

29 (h) releases authorizing the department to obtain information or documents directly from an 

30 employer, creditor, federal agency, financial institution, or other person or entity; and 
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1 (i) any other information or documentation necessary to the determination. 

2 (4) If a resident or financially responsible person fails to provide or cooperate in obtaining the 

3 financial information or documentation requested by the department ma~, result in, the department may 

4 make a determination of ability to pay based upon any information or documentation available to the 

5 department, including a determination of ability to pay up to the full 13or diam and full ansillary shar9os cost 

6 of care. The determination is effective until sush time as the requested information and documentation is 

7 are provided and the department makes a new determination of ability to pay, taking into consideration the 

8 additional information and documentation. 

9 (Jl (al /\ re13rosontati\'B of tho do13artmont authori2oci b•f tho director may administer oaths, take 

1 O testimony, and sub13oena and oom13ol the attondanoo of 11,itnossos and tho 13roduGtion of bool(s, 13a13ers, 

11 roGords, and doGumonts in GonnoGtion with tho duty of s0Gurin9 13aymonts for Garo as 13rovidoci lay this 13art. 

12 (el A 13orson v,•ho fails to otaov the suta13oena, u13on 130tition of tho de13artmont to an~• jud90 of a 

13 distriGt Gourt of tho state, may tao ordered la1f tho jud!lo to a1313oar and sho'•,o.• Gause for his disotaodionoo of 

14 tho sula13oona. Tho jud90, after a hoarin9, ma•r ordor that tho suta1300na ea oseyod or, if it a1313oars that tho 

15 sus13oena was ina1313ropriately issued, may dismiss the Jl0tition /1. 130rson who fails to olaoy the sulaJloena 

16 when so ordered sy the jud!je may ea 13unish0d for sontom13t of sourt on a1313lioation of tho department to 

17 tl=io disHist sourt. 

18 (5) In a hearing under 53-1-407, if a hearings examiner determines that information or 

19 documentation is relevant and admissible and orders the resident or financially responsible person to 

20 produce it and if the resident or financially responsible person fails or refuses to produce that information 

21 or documentation, a determination of ability to pay the full cost of care may be affirmed or payment of the 

22 full cost of care ordered, regardless of other information presented." 

23 

24 

25 

26 

27 

28 

29 

30 

Section 7. Section 53-1-407, MCA, is amended to read: 

"53-1-407. Appeal of determination of ability to pay. 1-f-a 8_ resident or financially responsible 

person disa!jroos with tho final determination of tl=io do13artmont as to his aggrieved by a determination of 

ability to pay any 13art of tho 13er diem or ansillary shar!jo, an a1313eal may so filed ,,1itl=iin JO days of the data 

of tho do13artmont's determination in any sourt of rooord in Montana ha•,ing jurisdiotion of the rosiciont or 

finansially ros13onsisle person liaslo for 13ayment under 53-1-405 may request a hearing pursuant to Title 

2, chapter 4, part 6." 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Section 8. Section 53-1-408, MCA, is amended to read: 

"53-1-408. Periodic review by department of ability to pay. ill At ap~ropriate inteprals, the The 

department shall review at least annually each determination of ability to pay,. and, if there has been a 

significant change in a resident's or financially responsible person's ability to pay, the department shall 

make a new determination. l=lewever, a 

(2) In addition to the annual review required by subsection ( 1), the department shall review a 

determination of ability to pay upon the request of a resident or financially responsible person if the person 

provides the department with documentation of a changed circumstance that would substantially affect the 

amount determined under 53-1-405. 

Ql___A new determination of ability to pay may not be applied retroactively unless~ 

@l the new determination results in a monthly assessn:ient whish payment amount that is less than 

the previous monthly assessn:ient payment amount: or \ffil6s& 

.(Ql the resident or financially responsible person has n:iateriall•f misrepresented or failed to provide 

any financial information or documentation that the person was obligated to provide under 53-1-406 and 

unless the resident or financially responsible person would have been required to pay a higher monthly 

amount based upon consideration of the complete and correct information and documentation. 

ill The department shall make may adopt rules to implement the provisions of this section, 

including but not limited to rules for credit or refund of any overpayment resulting from an assessment 

retroactively reduced because of a new determination of ability to pay." 

21 Section 9. Section 53-1-409, MCA, is amended to read: 

22 "53-1-409. biabilit·I Limitations on liability of resident or financially responsible person for as6066oe 

23 shaF9&6 cost of care. ( 1) The resident or financially responsible person is liable only for the par Eli em ani:J 

24 ansillary sharge6 cost of care that the department has a66B66Bi:J determined that the person is able to pay 

25 and for which ttie department has billed the resident or financially responsible person. If an:iaunts ass0s60i:J 

26 ani:J eillei:J are the amount payable is retroactively reduced because of a new determination of ability to pay, 

27 the resident or financially responsible person is liaele only far shall pay only the reduced amount for the 

28 period of time covered by the retroactive reduction. 

29 (2) The natural or adoptive parents of .1! long-term rasiaants are liaelo only far the shaq~es maae 

30 ey the i:Je~artn:ient resident may not be required to pay for the resident's cost of care in an amount fl9t-t& 

\
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1 011soo8 exceeding the cost of caring for a normal child at home as determined froRl stal'l8ar8 s01,1rsos and 

2 updated annually by the department based upon the annual cost of raising a child, as estimated by the 

3 United States department of agriculture. 

4 (3) ~lawral The natural or adoptive parents of a long-term resident are Rot lial3Io for aRy shar§Jes 

5 R1a80 13y tho 80JlartR1ol'lt fer saro ef a loR9 terR1 rosi8ol'lt iRs1,1rro8 er assruo8 s1,113soq1,10Rt ta the r0si8el'lt 

6 attaiRiR9 may not be required to pay for the resident's cost of care for periods after the resident attains 18 

7 years of age. 

8 (4) (a) A resident or financially responsible person is not financially liable for care provided to a 

9 resident under any provision of a criminal statute. 

10 (bl Subsection (4)1a) does not apply to a person who is enrolled in the Montana chemical 

11 dependency treatment center. 

12 (5) This section may not be construed to reduce the liability of a third party for a resident's full cost 

13 of care as provided in this part." 

14 

15 

16 

Section 10. Section 53-1-410, MCA, is amended to read: 

"53-1-410. Nonpayment not grounds for release discharge. A resident of an institution listed in 

17 53-1-402 may not be roloaso8 discharged by reason of the nonpayment of the JlOr 8ioR1 er tho aRsillary 

18 ~ resident's cost of care unless, by certification of a physician consulted by the superintendent of the 

19 institution, the release discharge is medically advisable." 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 11. Section 53-1-411, MCA, is amended to read: 

"53-1-411 . Collections hv Elepartmel'lt ef administratiel'l from residents and financially responsible 

persons. ill If a resident or financially responsible person lial3Io ler pa•;rAol'lt 01 JlOr aioFR aRel aRsillary 

shar9os 91,10 1,1Relor this part refuses or fails to Rlako tho JlaymoRt, it is sollostil3Io pay the amount required 

under this part, any amount remaining unpaid 30 days after the department mails a written demand for 

payment may be collected: 

(al by the department in any manner allowed by law for the collection of debts: or 

J!tl. by the department of administration in the manner set forth in Title 1 7, chapter 4, for the 

collection of debts owing to the state or by a civil suit brought by the department of administration in the 

name of the state. 
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(2) A resident's death or discharge from an institution does not reduce or eliminate the obligation 

2 of any person to pay an amount required under this part." 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Section 12. Section 53-1-412, MCA, is amended to read: 

"53-1-412. Collections from estates. ill The state department has a claim against the estate of 

a resident Gf and against the estate of a financially responsible person for an amount duo to the state at 

the death of the resident or finanGially res13onsisle 13ersen. The attorney 9oneral shall solleot any olaim 

whioh tho state may ha¥e a9ainst tho estate. l-lowe¥er, the amounts that the department determined that 

the resident or financially responsible person was able to pay under 53-1-405, less any amounts actually 

paid by the resident, a financially responsible person, or a third party. 

(2) The fact that a managed care organization contracting with the department to administer a 

mental health managed care program is or may be liable to pay or has paid an amount to an institution with 

respect to the resident does not reduce or otherwise affect the estate's obligation to pay for the cost of 

care as provided in this part. 

(3) Except as provided in subsection (4), the department's claim under this section is enforceable 

against an estate after the death of a resident or financially responsible person. The department's claim 

is timely if presented within the time specified in the published notice to creditors in the probate proceeding. 

(4) The department's claim under subsection ( 1) may be enforced only to the extent that 

19 enforcement does not deprive a surviving spouse, or dependent child, or parent of the resident or financially 

20 responsible person of: 

21 ++Hill an amount necessary for reasonable living expenses or educational expenses; or 

22 ~l.!ll real estate while it is occupied as a home by the surviving spouse, or dependent child, or 

23 parent of the resident or financially responsible person." 

24 

25 

26 

27 

28 

29 

30 

Section 13. Section 53-1-413, MCA, is amended to read: 

"53-1-413. Deposit of payments and collections. (1) Except as provided in 90-7-220, 90-7-221, 

and subseetien 12) of this section, the department shall deposit payments and collections of 130r diell'l and 

ansillary charges for a resident's cost of care in the state treasury to the credit of the general fund. 

(2) Payments .ffeffi and collections for services provided to residents of the Montana veterans' 

home must be deposited in the feeefal special revenue Wfl0 account for the benefit of the home,---aM 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

pavments frem. Payments and collections for services provided to residents of the Montana chemical 

dependency treatment center pro9ram must be deposited to an alsohol in th@ state special revenue account 

for the facility. 

(3) Pa•rments Subject to 90-7-221, payments from a managed care sontrastor, provided for in 

iiJ e 11 e, organization that is contracting with the department to administer a mental health managed care 

program for services provided by the Montana state hospital and the Montana mental health nursing care 

center must be deposited in the state special revenue ~ account, subject to appropriation by the 

legislature for the benefit of those institutions." 

10 NEW SECTION. Section 14. Automatic assignment of resident's resources from third party. ( 1) 

11 Upon the provision of care to a resident, the resident is considered to have assigned to the department all 

12 third-party payments, benefits, and resources applicable to the resident's Gare. 

13 (2) The department is entitled to all third-party payments, benefits .. and resources assigned under 

14 this section upon demand and the submission of supporting documentation from the department to the third 

1 5 party. The department is entitled to collect from the third party the full amount payable by the third party, 

16 up to the resident's full cost of care. Collection is not limited to the amount that the resident or financially 

17 responsible person has been determined able to pay under 53-1-405. 

18 (3) The fact that a managed care organization contracting with the department to administer a 

19 mental health managed care program is or may be liable to pay or has paid an amount to an institution with 

20 respect to the resident does not reduce or otherwise affect the third party's obligation 0f TO pay for the 

21 cost of care as provided in this part. 

22 14) The department may assign its rights under this section to a managed care organization 

23 contracting with the department to administer a mental health managed care program. 

24 15) If a third party that has been notified of the department's or managed care organization's claim 

25 under this section pays benefits, resources, or other amounts to a resident, financially responsible person, 

26 or another person or entity without satisfying the department's or managed care organization's claim, the 

27 third party is liable to the department or to the managed care organization for the amount that the 

28 department or managed care organization was entitled to receive under thi,s part. 

29 

30 NEW SECTION. Section 15. Codification instruction. [Section 141 is intended to be codified as 
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an integral part of Title 53, chapter 1, part 4, and the provisions of Title 53, chapter 1, part 4, apply to 

2 [section 14]. 

3 

4 NEW SECTION. Section 16. Severability. If a part of [this act] is invalid, all valid parts that are 

5 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

6 applications, the part remains in effect in all valid applications that are severable from the invalid 

7 applications. 

8 

9 NEW SECTION. Section 17. Applicability. ( 1) Except as provided in subsostion SUBSECTIONS (2) 

1 O AND (3), [this act] applies to care provided on or after July 1, 1997. 

11 (2) [Section 11] applies to proceedings begun on or after July 1, 1997. 

12 13) [SECTION 2] APPLIES TO CARE PROVIDED TO A RESIDENT, AS DEFINED IN 53-1-401, ON OR 

13 AFTER [THE EFFECTIVE DATE OF SECTION 2]. 

14 

15 NEW SECTION. Section 18. Effective Elate DATES. f+l=li& 11) EXCEPT AS PROVIDED IN 

16 SUBSECTION (2), [THIS act] is effective July 1, 1997. 

17 (2) (SECTION 2 AND THIS SECTION] ARE EFFECTIVE ON PASSAGE AND APPROVAL. 

18 -END-

\
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SENATE BILL NO. 114 

INTRODUCED BY WATERMAN 

SB0114.03 

2 

3 BY REQUEST OF THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO LIABILITY FOP. 

6 A RESIDENT'S COST OF CARE IN A STATE INSTITUTION; SPECIFYING FACTORS TO BE CONSIDERED 

7 BY THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES IN DETERMINING ABILITY TO PAY; 

8 REQUIRING NOTICE OF AND AN OPPORTUNITY FOR A HEARING REGARDING A DETERMINATION OF 

9 ABILITY TO PAY; SPECIFYING BILLING PROCEDURES; SPECIFYING THE INFORMATION TO BE PROVIDED 

10 TO AND CONSIDERED BY THE DEPARTMENT IN A FINANCIAL INVESTIGATION; PROVIDING FOR ANNUAL 

11 REVIEW OF ABILITY TO PAY; SPECIFYING THE EFFECT OF A FAILURE TO PROVIDE REQUIRED 

12 FINANCIAL INFORMATION; SPECIFYING LIMITS ON LIABILITY FOR COSTS OF CARE; SPECIFYING 

13 COLLECTION PROCEDURES; SPECIFYING THE EXTENT OF RECOVERY FROM A DECEDENT'S ESTATE; 

14 SPECIFYING THE EFFECT AND TREATMENT OF CERTAIN MANAGED CARE PAYMENTS; PROVIDING FOR 

15 AUTOMATIC ASSIGNMENT OF THIRD-PARTY PAYMENTS TO THE DEPARTMENT FOR A RESIDENT'S 

16 COST OF CARE; AMENDING SECTIONS 53-1-401, 53-1-402, 53-1-403, 53-1-404, 53-1-405, 53-1-406, 

17 53-1-407, 53-1-408, 53-1-409, 53-1-410, 53-1-411, 53-1-412, AND 53-1-413, MCA; AND PROVIDING 

18 AN EFFECTIVE GA+e DATES AND AN APPLICABILITY GA+e DATES." 

19 

20 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

21 

Section 1. Section 53-1-401, MCA, is amended to read: 22 

23 "53-1-401. Definitions. As used in this part, unless the context requires otherwise, the following 

24 definitions apply: 

25 ( 11 "All-inclusive rate" means a fixed charge that is computed on a daily basis or on the basis of 

26 another time period for inpatients, that is computed on a per visit basis for outpatients, and that is 

27 applicable uniformly to each patient without regard to the extent of the services required by the patient and 

28 without regard to a distinction between physician services and hospital services. 

29 (2) "Ancillary charge" means the expense of providing identifiable, direct, resident services, 

30 including but not limited to: 
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(a) physicians' services; 

2 (bl x-ray and laboratory services; 

3 (cl dental services; 

4 (di speech-language pathology and audiology services; 

5 (e) occupational and physical therapy; 

6 (fl medical supplies; 

7 lg) prescribed drugs; and 

8 (h) specialized medical equipment. 

9 (3) "Care" means the care, treatment, support, maintenance, and other services rendered by the 

1 0 department to a resident. 

11 (41 "Cost of care" means the applicable all-inclusive rate charges or per diem charges and ancillary 

12 charges for a resident's care that are determined as provided in this part. 

13 +4,J.lfil "Department" means the department of public health and human services provided for in 

14 2-15-2201. 

15 +~Hfil "Financially responsible person" means a spouse of a resident, the natural or adoptive 

16 parents of a resident under 18 years of age, or a guardian or conservator to the extent of the guardian's 

17 or conservator's responsibility for the financial affairs of the person who is a resident under applicable 

18 Montana law establishing the duties and limitations of guardianships or conservatorships. 

19 ~ill "Full-time equivalent resident load" means the total daily re,sident count for the fiscal year 

20 divided by the number of days in the year. 

21 18) "Gross daily budgeted cost" means the total cost of operatinq a facility as budgeted through 

22 the legislative appropriation process less the budgeted amount of federal grant revenue for the institution. 

23 {-7,}j_fil "Long-term resident" means a resident in an institution listed in 53-1-402 for a continuous 

24 period in excess of 120 days. The absence of a resident from the institution due to a temporary or trial visit 

25 may not be counted as interrupting the accrual of the 120 days required to attain the status of a long-term 

2 6 resident. 

27 f%tilQJ. "Per sieFA" "Per diem charge" means the gross daily budgeted cost of operating an 

28 institution or an individual unit of an institution for the state fiscal year (including~ but not limited to 

29 contracted medical services, depreciation, and associated department CQSts but excluding the cost of 

30 educational programs, feseral !Iran~&, ancillary charges, and costs not direGtly identified with patient care) 
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divided by the full-time equivalent resident load for the previous state fiscal year. 

2 

3 

4 

AAil..ll "Resident" means any person who is receiving care from or who is a resident of an 

institution listed in 53-1-402. 

5 

l--+Gti 121 la) "Third party rese.irse Third party" means any third-party individual or entity that Is or 

may be liable to pay all or part of the charges for a resident's cost of care, including but i6 not limited to 

applicable medicare, medicaid, and personal insurance or other similar health care benefits. 

(bl Third party does not include: 

6 

7 

8 (i) a managed care organization administering a mental health managed care program under 

9 contract with the department; or 

10 Iii) a financially responsible person." 

1 1 

12 Section 2. Section 53-1-402, MCA, is amended to read: 

1 3 "53-1-402. Residents s11bje6t te per diem aR!I aRGillar'{ 6harges and financially responsible persons 

14 liable for cost of care. ( 1) The departfl'lent shall assess and sellest A resident and a financially responsible 

15 person are liable to the department for the resident's cost of care as provided in this part. The cost of care 

16 includes the applicable per diem and ancillary charges or all-inclusive rate charges for the care of residents 

17 in the following institutions: 

18 (a) Montana state hospital; 

19 (b) Montana developmental center; 

20 (c) Montana veterans' home; 

21 {d) eastern Montana veterans' home; 

22 {e) Montana mental health nursing care center; 

23 {fl Eastmont human services center; and 

24 {g) Montana chemical dependency treatment center. 

25 (2) This sestien ~ does net apply to the THE eastern Montana veterans' home MAY ASSESS 

26 CHARGES ON EITHER A PER DIEM AND ANCILLARY CHARGE BASIS OR AN ALL-INCLUSIVE RATE BASIS 

27 if the department contracts with a private vendor to operate the facility as provided for in 10-2-416. 

28 (3) This sestien dees net ap13ly to residents of the The Montana state hospital ~ and the 

29 Montana mental health nursing center te tl:le extent tl:lat eitl:ler ef tl:lese instiWtiens assesses and selleots 

30 sl:larges tl:lre.igl:l may determine the cost of care using an all-inclusive rate ratl:ler tl:lan or per diem and 
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2 

3 

4 

5 

ancillary charges if the department contracts with a private entity to operate a mental health managed care 

program." 

Section 3. Section 53-1-403, MCA, is amended to read: 

"53-1-403. Rules. In addition to the specific provisions of this part ~ that require the 

6 department to ~ adopt rules, the department may ~ adopt rules for tho adRlinistration of to 

7 implement this part. All rules ma4e adopted by the department under the prnvisions of this part &fi.al+ must 

8 be ma4e adopted pursuant to the provisions of the Montana Administrative Procedure Act." 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Section 4. Section 53-1-404, MCA, is amended to read: 

"53-1-404. ~ Department to compute per diem to bo aomputod charge. The per diem &fi.al+ 

charge for the fiscal year must be computed on July 1 of each year by the department. If the budgeted 

costs of an institution change substantially within the fiscal year, the per diem charge may be adjusted to 

compensate for those changes." 

Section 5. Section 53-1-405, MCA, is amended to read: 

"53-1-405. Monthly assessmoRt of ahargos payment amount. ( 1) A resident and a financially 

18 responsible person are liable for the resident's cost of care in an amount that the department determines 

1 9 that the resident or financially responsible person is able to pay. The department shall a6606S RlOAthl•r 

20 against oash resident, finansially rosponsielo person, or applisaelo third part~' ros01,1rso tho fe1II per diam 

21 sharge, a proportionate share of tho JlOr dieRl sl=lar!'jo, er ne per dioRl sl=lar 8e, Ill.as I.all ansillar~c charge, a 

22 proportionate sl=laro of tl=lo ansillary sl=largo, or no ansillary sl=largo determine ability to pay based upon 

23 financial information giYon to and documentation obtained by the department El.iring its through an 

24 investigation conducted assording to tl=lo r.alos of tho Elol)aFtRlent as provided in 53-1-406. 

25 12) An assessR1ent RlaEle b•; the ElepartRlont 1,1ndor tl=lis sostion sl=lall eo eased on tl=le resident's or 

26 finansiall•; rosponsiele person's aeilitv to pay. The department shall ~~ adopt rules ~ that 

27 establish criteria and a JlFOseE11,1r0 procedures for determining ability to pay. Jhe criteria established by rules 

28 adopted under this section must address factors relevant to the person's ability to pay, including but not 

29 limited to: 

10 (a) the amount of the resident's or financially responsible person's income, including the anticip3terl 
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receipt of retroactive benefits, such as veteran's benefits or social security benefits; 

2 

3 

4 

5 

6 

7 

8 

9 

lb) the amount of the resident's or financially responsible person's assets, including the availability 

of assets that are liguid or that are able to be readily converted to cash; 

le) the amount of the resident's or financially responsible person's fixed expenses for reasonable 

and necessary housing, utilities, transportation, medical care, food, and clothing: 

Id) the amount of the resident's or financially responsible person's taxes and other mandatory 

payments, such as social security withholdings, insurance, child support, restitution, and court-ordered 

payments; 

le) the number of persons dependent upon the resident or financially responsible person for 

10 support: 

11 If) the amount of the resident's or financially responsible person's discretionary income: 

12 lg) the resident's personal needs requirements while in the institution; and 

13 (hi the extent to which requirement of a particular monthly payment or any monthly payment 

14 would impose an undue financial burden on the resident or financially responsible person. 

15 (3) The department may determine ability to pay and assess charges up to the full cost of care but 

16 may reguire monthly payments in a lesser amount based upon: 

17 la) a resident's or financially responsible person's income-producing assets, such as stocks, bonds, 

18 certificates of deposit, or other similar assets: 

19 (bl real property of the resident or finansially resaensiele aerson THE RESIDENT'S SPOUSE if: 

20 Ii) the property has been listed or advertised for sale, UNLESS THE SALE PROCEEDS ARE OR WILL 

21 BE USED TO PURCHASE A HOME WITHIN 18 MONTHS OR ARE USED FOR PRIMARY RESIDENCE LIVING 

22 EXPENSES; or 

23 Iii) the property is not occupied as the home of the resident er finansiallv resaonsiele aerson or as 

24 tho homo of a saouso, de0endont shild, or 0aront of a resident or finansiallv ros0onsielo 0orson, THE 

25 RESIDENT'S SPOUSE, OR A DEPENDENT CHILD OR PARENT OF THE RESIDENT OR THE RESIDENT'S 

26 SPOUSE and if there is no reasonable expectation that the resident, THE RESIDENT'S SPOUSE, OR A 

27 DEPENDENT CHILD OR PARENT OF THE RESIDENT OR THE RESIDENT'S SPOUSE will return to occupy 

28 the property as a home; or 

29 le) the anticipated receipt of retroactive benefits, such as veteran's benefits or social security 

30 benefits, 

,-Leglslalive 
\Senlices 
'-,,J!jJJision 

- 5 - SB 114 



5 5th Legislature SB0l 14.03 

(4) If the department has determined an ability to pay and has assessed charges but has required 

2 monthly payments in a lesser amount as provided in subsection (3), the department may bill and collect all 

3 or a part of the accumulated difference between the assessed charges and ::he minimum payment amount: 

4 (a) upon sale or liquidation of the assets or real property; 

5 (bl upon the actual receipt of retroactive benefits, such as veteran's benefits or social security 

6 benefits; 

7 (cl upon determination of a current ability to pay; or 

8 (d) from the resident's or financially responsible person's estate as provided in 53-1-412. 

9 ill The department may not make an ass0ssm0nt which require payment of a monthly amount that 

1 0 would place an undue financial burden on the resident or #le financially responsible person. 

11 16) The department shall refund to the resident or financially responsible person any payment made 

1 2 to the department for any month to the extent that the total payments received from the resident, 

13 financially responsible person, and third party exceed the resident's cost of care for that month. 

14 (7) The fact that a managed care organization contracting with the department to administer a 

15 mental health managed care program is or may be liable to pay or has paid an amount to an institution with 

16 respect to the resident does not reduce or otherwise affect the resident's or financially responsible person's 

17 obligation to pay for the cost of care as provided in this part. 

18 18) The department shall provide a written notice and an opportunity for a hearing regarding a 

19 department determination of ability to pay to any resident or financially responsible person who is 

20 determined able to pay. 

21 19) In addition to providing the notice required by subsection (81, the department shall bill the 

22 resident or financially responsible person monthly for the amount determined in accordance with this 

23 section. The bill must state the amount due for the current month, the amount of any payments received 

24 during the billing cycle, and the total amount of unpaid costs of care that the department has determined 

25 the resident or financially responsible person is able to pay. The bill need not state the current or accrued 

26 full cost of care that is or would be payable by a third party. 

2 7 ( 10) This section may not be construed to reduce the liability of a third party for the resident's full 

28 cost of care as provided in this part." 

29 

30 Section 6. Section 53-1-406, MCA, 1s amended to read: 
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"53-1-406. Investigation of ability to pay. ( 11 Before determining an ability to pay under 53-1-405, 

2 the department shall investigate each resident's and each financially responsible person's ability to pay. 

3 For purposes of the investigation, the determination of ability to pay, or any later review or redetermination, 

4 the department may require the resident or financially responsible person to complete, sign, and submit 

5 financial information and documentation, including financial statements on a form supplied by the 

6 department. 

7 l1J. Each agency of the state shall gwe provide to the department all reasonable assistance w-me 

8 d0J'lartr:Rent In obtainin!J and all requested information and documents necessary for the ~ financial 

9 investigation of residents or financially responsible persons. THE DEPARTMENT OF REVENUE MAY NOT 

1 O PROVIDE CONFIDENTIAL TAX RETURN INFORMATION TO THE DEPARTMENT WITHOUT THE CONSENT 

11 OF THE TAXPAYER. 

12 hltJll Upon request of the department, the resident or financially responsible person shall make 

13 available to the department and shall cooperate with the department in obtaining any financial information 

14 ~ and documentation that the department considers essential for the purpose of determining ability to 

15 pay and~ that, under federal law, the department is not prohibited from seeking or obtaining from the 

16 resident or financially responsible person. V,,<illhil failure The information and documentation that the 

17 department is entitled to receive includes but is not limited to: 

18 la) income statements and verification; 

19 (bl liability statements and verification: 

20 (cl tax returns and related forms, documents, and records, BUT THE DEPARTMENT OF REVENUE 

21 MAY NOT PROVIDE CONFIDENTIAL TAX RETURN INFORMATION TO THE DEPARTMENT WITHOUT THE 

22 CONSENT OF THE TAXPAYER: 

23 Id) asset statements and descriptions, including valuation appraisals: 

24 lei records of a bank or other financial institution, including account balances, loan statements, 

25 account ownership information, and transaction records; 

26 lfl expense statements and verification; 

27 lg) financial statements, including existing financial statements and financial statements on forms 

28 provided by the department; 

29 (h) releases authorizing the department to obtain information or documents directly from an 

30 employer, creditor, federal agency, financial institution, or other person or entity; and 
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Ii) any other information or documentation necessary to the determination. 

2 141 If a resident or financially responsible person fails to provide or cooperate in obtair,,ng the 

3 financial information or documentation requested by the department ffia,' rssult in, the department ma_y 

4 make a determination of ability to pay based upon any information or documentation available to the 

5 department, including a determmation of ability to pay up to the full~ ITT ans full ansillary ohargss cost 

6 of care. The determination is effective until sush tiR'le as the requested information and documentation ,.; 

7 are provided and the department makes a new determination of ability to pay, taking into consideration the 

8 additional information and documentation. 

9 IJI la) A representative ef the departITTent authorized by tho dirostor R'la',' adITTinister oaths, tal(e 

10 tostiITTon'y', and subpoena and soITTpel the attendanse of witnesses and tl1e produstion of 13ooks, papers, 

11 reoorEls, and dosuITTents in sonnestIon with the suty of sesuring payITTents for sare as provided by this part. 

12 lb) A person who fails to obey tho suapoona, upon petition of the dopartITTent to an11 IuE1go of a 

13 IH&tfist sourt of tho state, ITTay as ordered ay the judge to appear ans sho·v sauso for his Elisobod•onso of 

14 tho subpoena. The jusge, altar a hearing, ITTa'y' orsor that tho suapoona ae eaeyed or, if it appears that tho 

15 subpeena was inapprepriately issues, ITTay sisITTiss the petition. A person who fails to obey tho subpoena 

16 when so orseros ay the judge may ao punished for sontoR'lpt of sourt on ap13lisation of tho do13artITTont to 

17 the distrist oourt. 

18 15) In a hearing under 53-1-407, if a hearings examiner determines that information or 

1 9 documentation is relevant and admissible and orders the resident or financially responsible person to 

20 produce it and if the resident or financially responsible person fails or refuses to produce that information 

21 or documentation, a determination of ability to pay the full cost of care may be affirmed or payment of the 

22 full cost of care ordered, regardless of other information presented." 

Section 7. Section 53- 1 -407, MCA, is amended to read: 

23 

24 

25 "53-1-407. Appeal of determination of ability to pay. U-.;i 8, resident or financially responsible 

26 person disagrees with the final detorITTinatien of the d013artITTent as to his aggrieved by a determination of 

27 ability to pay any 13art et tho par dieITT or ansillary sharge, an a13psal R:iay ilE1 filed within JQ days of the Elate 

28 et the dspartR'lent's deterITTinatien in any sourt sf rooord in Mentana ha11ing jurisdistien el tho resident or 

29 finanoially rss130nsial0 f}erson liable for 13a~1R'lent under 53-1-405 may request a hearing pursuant to Title 

30 2, chapter 4, part 6." 
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Section 8. Section 53-1-408, MCA, is amended to read: 

2 "53-1-408. Periodic review by department of ability to pay. ill At af)f)F0f)riato intervals. the The 

3 department shall review at least annually each determination of ability to payL and, 1f there has been a 

4 significant change in a resident's or financially responsible person's ability to pay, the department shall 

5 make a new determination. l=io..,o><or, a 

6 (2) In addition to the annual review required by subsection 11), the department shall review a 

7 determination of ability to pay upon the request of a resident or financially responsible person 1f the person 

8 provides the department with documentation of a changed circumstance that would substantially affect the 

9 amount determined under 53-1-405. 

1 O Q.L.6 new determination of ability to pay may not be applied retroactively unless~ 

11 1fil the new determination results in a monthly assossmont whish payment amount that is less than 

12 the previous monthly assessment payment amount: or lffile-&6 

13 ill.l. the resident or financially responsible person has materiallv misrepresented or failed to provide 

14 any financial information or documentation that the person was obligated to provide under 53-1-406 and 

15 unless the resident or financially responsible person would have been required to pay a higher monthly 

16 amount based upon consideration of the complete and correct information and documentation. 

17 i1l The department shall make may adopt rules to implement the provisions of this section, 

18 including but not limited to rules for credit or refund of any overpayment resulting from an assessment 

19 retroactively reduced because of a new determination of ability to pay." 

20 

21 Section 9. Section 53-1-409, MCA, is amended to read: 

2 2 "53-1-409. biabilily Limitations on liability of resident or financially responsible person for assessed 

23 Gl=larges cost of care. ( 1) The resident or financially responsible person is liable only for the fJOF Eli om ans 

24 ansillarv shargos cost of care that the department has assessoEI determined that the person is able to pay 

25 and for which the department has billed the resident or financially responsible person. If ameunt6 asso66oEI 

26 ans eilloEI aro the amount payable is retroactively reduced because of a new determination of ability to pay, 

27 the resident or financially responsible person is liaelo enlv for shall pay only the reduced amount for the 

28 period of time covered by the retroactive reduction. 

29 (2) The natural or adoptive parents of~ long-term rosiElonts are liaele enly fer tho sl=largos maElo 

30 B'( tho Elollartmont resident may not be required to pay for the resident's cost of care in an amount~ 
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0)(00013 exceeding the cost of caring for a normal child at home as determined from stanaara souro0s and 

2 updated annually by the department based upon the annual cost of raisir,g a child, as estimated by the 

3 United States department of agriculture. 

4 (31 ~Jatural The natural or adoptive parents of a long-term resident aro not liable for an•,• ohargos 

5 made by tho aopartmont for oaro of a Ion§! term resident inourrocJ or aoonioa subsequent to tho ros1dent 

6 attainin§l may not be required to pay for the resident's cost of care for periods after the resident attains 18 

7 years of age. 

8 (4) (al A resident or financially responsible person is not financially liable for care provided to a 

9 resident under any provision of a criminal statute. 

1 O (bl Subsection (4)1al does not apply to a person who is enrolled in the Montana chemical 

11 dependency treatment center. 

12 (5) This section may not be construed to reduce the liability of a third party for a resident's full cost 

13 of care as provided in this part." 

14 

15 

16 

Section 10. Section 53-1-410, MCA, is amended to read: 

"53-1-410. Nonpayment not grounds for release discharge. A resident of an institution listed in 

17 53-1-402 may not be roloasod discharged by reason of the nonpayment of the 13or cJiom or tho anoillary 

18 ~ resident's cost of care unless, by certification of a physician consulted by the superintendent of the 

19 institution, the release discharge is medically advisable." 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 11. Section 53-1-411, MCA, is amended to read: 

"53-1-41 1 . Collections b•t aepaFtmeRt ef aamiRi&tFatieR from residents and financially responsible 

persons. ill If a resident or financially responsible person liasle for payment of per cJioA1 ancJ ansillar~• 

ahargos duo unaor this part refuses or fails to A1ako the 13ayA1ont, it is oelle~ pay the amount required 

under this part, any amount remaining unpaid 30 days after the department mails a written demand for 

payment may be collected: 

(a) by the department in any manner allowed by law for the collection of debts; or 

JQl by the department of administration in the manner set forth in Title 17, chapter 4, for the 

collection of debts owing to the state or by a civil suit brought by the department of administration in the 

name of the state. 
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(2) A resident's death or discharge from an institution does not reduce or eliminate the obligation 

2 of any person to pay an amount required under this part." 

3 

.4 Section 12. Section 53-1-412, MCA, is amended to read: 

5 "53-1-412. Collections from estates. ill The rn department has a claim against the estate of 

6 a resident Gf and against the estate of a financially responsible person for an amount duo to the state at 

7 the death of tho resident or financially ros13onsil31o 130rson. Tho attorney §onoral shall collect any claim 

8 which tho state Rla~· ha\lO a§ainst tho estate. l-lo11•0"8F, the amounts that the department determined that 

9 the resident or financially responsible person was able to pay under 53-1-405, less any amounts actually 

1 O paid by the resident, a financially responsible person, or a third party. 

11 (2) The fact that a managed care organization contracting with the department to administer a 

12 mental health managed care program is or may be liable to pay or has paid an amount to an institution with 

13 respect to the resident does not reduce or otherwise affect the estate's obligation to pay for the cost of 

14 care as provided in this part. 

15 (3) Except as provided in subsection (4), the department's claim under this section is enforceable 

16 against an estate after the death of a resident or financially responsible person. The department's claim 

17 is timely if presented within the time specified in the published notice to creditors in the probate proceeding. 

18 14) The department's claim under subsection 11} may be enforced only to the extent that 

19 enforcement does not deprive a surviving spouse7 or dependent child7 or parent of the resident or financially 

20 responsible person of: 

21 µ+@l an amount necessary for reasonable living expenses or educational expenses; or 

22 rnill.J. real estate while it is occupied as a home by the surviving spouse, or dependent child, or 

23 parent of the resident or financially responsible person." 

24 

25 Section 13. Section 53-1-413, MCA, is amended to read: 

26 "53-1-41 J. Deposit of payments and collections. ( 1) Except as provided in 90-7-220, 90-7-221, 

27 and sul3section (2) of this section, the department shall deposit payments and collections of 13or Eliom anel 

28 anoillary charges for a resident's cost of care in the state treasury to the credit of the general fund. 

29 (2) Payments fF6ffi and collections for services provided to residents of the Montana veterans' 

30 home must be deposited in the ~ special revenue .f.l;M account for the benefit of the home.,-afl4 
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2 

3 

4 

5 

6 

7 

8 

9 

pa~'msnts from. Payments and collections for services provided to resiclents of the Montana chemical 

dependency treatment center program must be deposited to an alsohol in th~ state special revenue account 

for the facility. 

13) ,'a•,1m0nts Subiect to 90-7-221, payments from a managed care sontrastor, provided~ 

§d e 11 e, organization that is contracting with the department to administe,r a mental health managed care 

program for services provided by the Montana state hospital and the Montana mental health nursing care 

center must be deposited in the state special revenue ~ account, subject to appropriation by the 

legislature for the benefit of those institutions." 

10 NEW SECTION. Section 14, Automatic assignment of resident's resources from third party. (1) 

11 Upon the provision of care to a resident, the resident is considered to have assigned to the department all 

12 third-party payments, benefits, ahd resources applicable to the resident's care. 

13 12) The department is entitled to all third-party payments, benefits, and resources assigned under 

14 this section upon demand and the submission of supporting documentation from the department to the third 

1 5 party. The department is entitled to collect from the third party the full amount payable by the third party, 

16 up to the resident's full cost of care, Collection is not limited to the amount that the resident or financially 

17 responsible person has been determined able to pay under 53-1-405. 

18 (3) The fact that a managed care organization contracting with the department to administer a 

1 9 mental health managed care program is or may be liable to pay or has paid an amount to an institution with 

20 respect to the resident does not reduce or otherwise affect the third party's obligation 8" TO pay for the 

21 cost of care as provided in this part. 

22 14) The department may assign its rights under this section to a managed care organization 

23 contracting with the department to administer a mental health managed care program, 

24 15) If a third party that has been notified of the department's or managed care organization's claim 

25 under this section pays benefits, resources, or other amounts to a resident, financially responsible person, 

26 or another person or entity without satisfying the department's or managed care organization's claim, the 

27 third party is liable to the department or to the managed care organization for the amount that the 

28 department or managed care organization was entitled to receive under this part. 

29 

30 NEW SECTION. Section 15, Codification instruction. [Section 14] is intended to be codified as 
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an integral part of Title 53, chapter 1, part 4, and the provisions of Title 53, chapter 1, part 4, apply to 

2 [section 14 I. 

3 

4 NEW SECTION. Section 16. Severability. It a part of [this actl is invalid, all valid parts that are 

5 severable from the invalid part remain in effect. It a part of [this act] is invalid in one or more of its 

6 applications, the part remains in effect in all valid applications that are severable from the invalid 

7 applications. 

8 

9 NEW SECTION. Section 17. Applicability. 11) Except as provided in s~l3sestion SUBSECTIONS 12) 

1 O AND (3), [this act] applies to care provided on or after July 1, 1997. 

11 (21 [Section 11 I applies to proceedings begun on or after July 1, 1997. 

12 (3) [SECTION 2) APPLIES TO CARE PROVIDED TO A RESIDENT, AS DEFINED IN 53-1-401, ON OR 

13 AFTER [THE EFFECTIVE DATE OF SECTION 2). 

14 

15 

16 

17 

18 

NEW SECTION. Section 18. Effective eat& DATES. f+l=li& !1) EXCEPT AS PROVIDED IN 

SUBSECTION (2). [THIS act] is effective July 1, 1997. 

12) [SECTION 2 AND THIS SECTION) ARE EFFECTIVE ON PASSAGE AND APPROVAL. 

-END-
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