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SENATE BILL NO. 114
INTRODUCED BY WATERMAN
BY REQUEST OF THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES

ABILLFORANACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO LIABILITY FOR
A RESIDENT'S COST OF CARE IN A STATE INSTITUTION; SPECIFYING FACTORS TO BE CONSIDERED
BY THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES IN DETERMINING ABILITY TO PAY;
REQUIRING NOTICE OF AND AN OPPORTUNITY FOR A HEARING REGARDING A DETERMINATION OF
ABILITY TO PAY; SPECIFYING BILLING PROCEDURES; SPECIFYING THE INFORMATION TO BE PROVIDED
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TO AND CONSIDERED BY THE DEPARTMENT IN A FINANCIAL INVESTIGATION; PROVIDING FOR ANNUAL
11 REVIEW OF ABILITY TO PAY; SPECIFYING THE EFFECT OF A FAILURE TO PROVIDE REQUIRED
12 FINANCIAL INFORMATION; SPECIFYING LIMITS ON LIABILITY FOR COSTS OF CARE; SPECIFYING
13 COLLECTICN PROCEDURES; SPECIFYING THE EXTENT OF RECOVERY FROM A DECEDENT'S ESTATE;
14  SPECIFYING THE EFFECT AND TREATMENT OF CERTAIN MANAGED CARE PAYMENTS; PROVIDING FOR
15  AUTOMATIC ASSIGNMENT OF THIRD-PARTY PAYMENTS TO THE DEPARTMENT FOR A RESIDENT'S
16  COST OF CARE; AMENDING SECTIONS 53-1-401, 563-1-402, 53-1-403, 63-1-404, 53-1-405, 53-1-4086,
i7  53-1-407, 53-1-408, 53-1-409, 563-1-410, 53-1-411, 53-1-412, AND 563-1-413, MCA; AND PROVIDING
18 AN EFFECTIVE DATE AND AN APPLICABILITY DATE."

20  BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

21
22 Section 1. Section 53-1-401, MCA, is amended to read:
23 "53-1-401. Definitions. As used in this part, unless the context requires otherwise, the following

24 definitions apply:
25 (1) "All-inclusive rate"” means a fixed charge that is computed on a daily basis or on the basis of
26 another time period for inpatients, that is computed on a per visit basis for outpatients, and that is
27 applicable uniformiy to each patient without regard to the extent of the services required by the patient and
28 without regard to a distinction between physician services and hospital services.
29 {2} "Ancillary charge” means the expense of providing identifiable, direct, resident services,
30 including but not fimited to:
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{a) physicians’ services;

{b) x-ray and laboratory services;

{c) dental services;

(d} speech-language pathology and audiology services;

{e) occupational and physizal therapy;

{f} medical supplies;

{g) prescribed drugs; and

(h} specialized medical equipment.

(3) "Care" means the care, treatment, support, maintenance, and other services rendered by the
department to a resident.

{4) "Cost of care” means the applicable all-inclusive rate charges or per diem charges and ancillary

charaes for a resident’s care that are determined as provided in this part.

{44(6) "Department" means the department of public health and human services previded for in
2-15-2201.

B4(6) "Financially responsible person” means a spouse of a resident, the natural or adoptive
parents of a resident under 18 years of age, or a guardian or conservator to the extent of the guardian’s
or conservator's responsibility for the financial affairs of the person who is a resident under applicable
Montana law establishing the duties and limitations of guardianships or conservatorships.

#68}4{7) "Full-time equivalent resident load" means the total daily resident count for the fiscal year

divided by the number of days in the year.

{8) "Gross daily budgeted cost” means the total cost of operating a facility as budgeted through

the leqgislative appropriation process less the budgeted amount of federal grant revenue for the institution.

+H{9} "Long-term resident” means a resident in an institution listed in 563-1-402 for a continuous
period in excess of 120 days. The absence of a resident from the institution due to a temporary or trial visit
may not be counted as interrupting the accrual of the 120 days required to attain the status ot a long-term
resident,

{93(10} “Rer—diem— "Per diem charge” means the gross daily budgeted cost of operating an

institution or an individual unit of an institution for the state fiscal vear {including eestain but not limited to

contracted medical services, depreciation, and associated department costs but excluding the cost of
educational programs, federal-grarts; ancillary charges, and costs not directly identified with patient care)
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divided by the full-time equivalent resident load for the previous state fiscal year.

93{11) "Resident” means any persan who is receiving care from or who is a resident of an

institution listed in 53-1-402.

04{12) (a} "Fhirdpartyreseuree Third party” means any third-party individual or entity that is or

may be liable to pay all or part of the charges for a resident’s cost of care, including but s not limited to

applicable medicare, medicaid, and personal insurance or_other similar health care benefits.

{b) Third party does not include:

(i a managed care organization administering a mental health managed care program under

contract with the department; or

(i} _a financially responsible person.”

Section 2. Section 53-1-402, MCA, is amended to read:

"53-1-402. Residents subjestio-perdiemand-ancillary-oharges and financially responsible persons
liable for cost of care. (1) The-department-shallassess-and-soHeat A resident and a financially responsible

person are liable to the department for the resident’s cost of care as provided in this part. The cost of care

includes the applicable per diem and ancillary charges or_all-inclusive rate charges for the care of residents

in the following institutions:

(a) Montana state hospital;

{b) Montana developmental center;

{c) Montana veterans’ home;

{d) eastern Montana veterans’ home;

{e) Montana mental health nursing care center;

{f} Eastmont human services center; and

{g) Moantana chemical dependency treatment center.

{2} This seetior part does not apply to the eastern Montana veterans’ home if the department
contracts with a private vendor 1o operate the facility as provided for in 10-2-4186.

{3) This—soetiopn—doos—hot-apply—to—residenis-ofthe The Montana state hospital e~te and the
Montana mental health nursing center te-the-extert-thot-eitherof-these-institutions-assesses—and-celests

eharges—through may determine the cost of care using an all-inclusive rate ratherthar or per diem and

ancillary charges if the department contracts with a private entity to operate a mental health managed care
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proaram.”

Section .3. Section 53-1-403, MCA, is amended to read:

"53-1-403. Rules. In addition to the specific provisians of this part whieh that require the
department to make adopt rules, the department may mrake adopt rules forthe—admiristration—ef 1o
implement this part. All rules made adopted by the department under the provisions of this part shal rust

be made adopted pursuant to the provisions of the Montana Administrative Procedure Act.”

Section 4. Section 53-1-404, MCA, is amended to read:

"53-1-404. When Department to compute per diem te-be-eemputed charge. The per diem shali

charge for the fiscal year must be computed on July 1 of each year by the department. If the budgeted

costs of an institution change substantially within the fiscal year, the per diem charge may be adjusted to

compensate for those changes.”

Section 5. Section 53-1-405, MCA, is amended to read:
"63-1-405. Monthly assessment-of-eharges payment amount. {1) A resident and a financially

responsible person are liable for the resident’'s cost of care in an amount that the department determines

that the resident or financially responsibie parson is able to pay. The department shall assess—menthly

financial information gien—te and documentation obtained by the department gurag—its through an
investigation conducted aceerding-to-theralos-of the-department as provided in 53-1-406.

finaneiaty—responsible—perser-s—ability—te—pay- The department shall preseribe adopt rules whieh that
establish criteria and eproeedure procedures for determining ability to pay. The criteria established by rules

adopted under this section must address factors relevant to the person’s abhility to pay, including but not

limited to:

{a) the amount of the resident’s or financially responsible persan’s income, including the anticipated

receipt of retroactive benefits, such as veteran’s benefits or social security benefits;
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{b) the amount of the resident’s or financially responsible person’s assets, including the availability

of asseis that are liquid or that are able to be readily converted to cash:

{c] the amount of the resident’s or financially responsible person’s fixed expenses for reasonable

and necessary housing, utilities, transportation, medical care, food, and clothing;

{d} the amount of the resident’s or financially responsible person’s taxes and other mandatory

payments, such as social security withholdings, insurance, child support, restitution, and court-ordered

payments;

(e} _the number of persons dependent upon the resident or financially responsible person for

sLupport;

{f] _the amount of the resident’s or financially responsible person’s discretionary income;

(g}l the resident’s personal needs requirements while in the institution; and

(h} _the extent to which requirement of a particular monthly payment or any monthly payment

would impose an undue financial burden on the resident or financiatly responsible person.

(3) The department may determine ability to pay and assess charges up to the full cost of care but

may require monthly payments in a lesser amount based upon:

{a} aresident’'s or financially responsible person’s income-producing assets, such as stocks, bonds,

certificates of deposit, or other similar assets;

{b) real property of the resident or financially responsible person if;

(i) the property has been listed or advertised for sale; or

(i) the property is not occupied as the home of the resident or financially responsible person or as

the home of a spouse, dependent child, or parent of a resident or financially responsible person and if there

is no reasonable expectation that the resident will return to occupy the property as a home; or

{c} the anticipated receipt of retroactive benefits, such as veteran's benefits or social security

benefits.

{(4)_If the department has determined an ability to pay and has assessed charges but has required

monthly payments in a lesser amount as provided in subsection (3), the department may bill and collect all

or a part of the accumulated difference between the assessed charges and the minimum payment amount;

(a) upon sale or liquidation of the assets or real property;

(b} upon the actual receipt of retroactive benefits, such as veteran’s benefits or social security

benefits;
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{c) upon determination of a current ability to pay; or

{d) from the resident’s or financia!ly responsible person’s estate as provided in 53-1-412.

{6) The department may not rrake-an-assessmentwhich require payment of a monthly amount that

would place an undue financial burden on the resident or the financially responsible person.

{6) The department shall refund to the resident or financially responsible person any payment made

to the department for any month to the extent that the total payments received from_the resident,

financially responsible person, and third party exceed the resident’s cost of care for that manth.

{7) The fact that a managed care organization contracting with the department t¢ adininister a

mental health managed care program is or may be liable to pay or has paid an amount to an institution with

respect to the resident does not reduce or otherwise affect the resident’s or financially responsible person’s

obligation to pay for the cost of care as provided in this part.

{8) The department shall provide a written notice_and an opportunity for a hearing regarding a

department determination of ability to pay to any resident or financially responsible person who is

determined able to pay.
{9} In addition to providing the notice required by subsection {8}, the department shall biil the

resident or financially responsibie person monthly for the amount determined in accordance with this

section. The bill must state the amount due for the current month, the amount of any payments received

during the billing cycie, and the total amount of unpaid costs of care that the department has determined

the resident or financially responsible person is able to pay. The bill need rot state the current or accrued

full cost of care that is or would be pavable by a third party.

(10) This section may not be construed to reduce the liability of a third party for the resident’s full

cost of care as provided in this part.”

Section 6. Section 53-1-406, MCA, is amended to read:

"53-1-406. Investigation of ability to pay. (1) Before determining an ability to pay under 53-1-405,

the department shall investigate each resident’s and each financially responsible person’s ability to pay.
For purposes of the investigation, the determination of ability to pay, or any later review or redetermination

the department mavy require the resident or financially responsible person to complete, sign, and submit

financial_information and_documentation, including financial statements on a form supplied by the

department,
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{2} Each agency of the state shall give provide to the department all reasonable assistance te-the

department-tr—obtainig and all requested information and documents necessary for the preper financial
investigation of residents or financially responsible persons.
£24(3) Upon request of the department, the resident or financially responsible person shall make

available to the department and shall cooperate with the department in obtaining any financial information

whieh and documentation that the department considers essential for the purpose of determining ability to

pay and whieh that, under federal law, the department is not prohibited from seeking or obtaining from the

resident or financially responsible person. Willulfallure The information_and documentation that the

department is entitled to receive includes but is not limited to:

(a) _income statements and verification;

(b} liability statements and verification;

{c) tax returns and related forms, documents, and records;

{d) asset statements and descriptions, including valuation appraisals;
(e} records of a bank or other financial institution, including account balances, loan statements,

account ownership information, and transaction records;

{f} expense statements and verification;

{q] financial statements, including existing financial statements and financial statements on forms

provided by the department;

th} releases authorizing the department to obtain information or documents directly from an

employer, creditor, federal agency, financial institution, or other person or_entity; and

(i} any other information or documentation necessary to the determination.

(4) If a resident or financially responsible person fails to provide or coopeérate in _obtaining the

financial infarmation or documentation requested by the department may—reswtin, the department may

make a determination _of ability to pay based upon any information or documentation available to the

department, including a determination of ability to pay up to the full perdierand-fait-areillary-charges cost

of care. The determination is effective untii sush-tirne-as the requested intormation and documentation is

are provided and the department makes a new determination of ability to pay, taking into consideration the

additional information and documentation.
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{5) In_a hearing under 53-1-407, if a hearings examiner determines that information or

documentation is relevant and admicsible and orders the resident or financially responsible person to

produce it and if the resident or financially responsible person fails or refuses to produce that information

or documentation, a determination of ability to pay the full cost of care may be affirmed or payment of the

full cost of care ordered, reqgardless of other information presented.”

Section 7. Section 53-1-407, MCA, is amended to read:

“53-1-407. Appeal of determination of ability to pay. = A resident or financially responsible
person disagrees—with-tha-firal-determination-oi-the-dopertmentas-te-his agarieved by a determination of
ahility to pay ery-peart-oithe-perdiormeranoilary-ocharge—on-appoalray-bediled-within-30-days-of-the-date

firaneiallyresponsible-persontiable-forpayment under 53-1-405 may request a hearing pursuant to Title

2, chapter 4, part 6."

Section 8. Section 53-1-408, MCA, is amended to read:

"53-1-408. Periodic review by department of ability to pay. (1) Atappreprate-intervels—the The

department shall review at least annually each determination of ability to pay, ands if there has been a

significant change in a resident’s or financially responsible person’s ability to pay, the department shall
make a new determination. However—a

{2} In addition to the annual review required by subsection (1}, the department shali review a

determination of ability to pay upon the request of a resident or financially responsible person if the person

provides the department with documentation of a changed circumstance that would substantially affect the

amount determined under 563-1-405,

" Legistative

~ Services -8 -
W inon 8 SB 114



55th Legislature SB0114.01

O W M N T s W N -

[ T S T N . o T R S S L L I T R R N
C W M N s W= O O 0N AW N -

{31 _A new determination of ability to pay may not be applied retroactively unless;

{a) the new determination results in a monthly assessment-whiek payment amount that is less than

the previous mbnthly assessmRent payment amount; or urless

{b} theresident or financially responsible person has materially misrepresented or failed to provide

any financial information or documentation that the person was gbligated to provide under 53-1-406 and

unless the resident or financially responsible person would have been required to pay a higher monthly

amount based upon consideration of the complate and correct information and documentation.

{4) The department shall-—make may adopt rules to implement the provisions of this section,
including but not limited to rules for credit or refund of any overpayment resulting from an assessment

retroactively reduced because of a new determination of ability to pay.”

Section 9. Section 53-1-409, MCA, is amended to read:

"53-1-409. tiability Limitations on liability of resident or financially responsible person for assessed

oharges cost of care. (1) The resident or financially responsible person is liable only for the per-diem-and

aneillary-eharges cost of care that the department has assessed determined that the person is abie to pay
and for which the department has hilled the resident or financially responsible person. If ameunts-assessed

and-billed-are the amount payable is retroactively reduced because of a new determination of ability to pay,

the resident or financially responsible person istiable-orly—fer shall pay only the reduced amount for the
period of time covered by the retroactive reduction,

{2) The natural or adoptive parents of a long-term residerts—are-tiable-onriyforthe-charges-made
by-the-doparirment resident may not be required to pay for the resident’s cost of care in an amount ret-te

exoeed exceeding the cost of caring for a normal child at home as determined from-standard-seurees and

updated annually by the department based upon the annual cost_of raising a child, as estimated by the

United States department of agriculture.

{3) Natoral The natural or adoptive parents of a long-term resident are-rettHablo-forary-echarges

attathing may not be required to pay for the resident’s cost of care for periods after the resident attains 18

years of age.
(4) (a) A resident or financially responsible person is not financially liable for care provided to a

resident under any provision of a criminal statute.
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(b} Subsection (4){a) does not apply to a person who is enrolled in‘the Montana chemical
dependency treatment center. '

{5) This section may not be construed to reduce the liability of a third party for a resident’s full cost

of care as provided in this part.”

Section 10. Section 53-1-410, MCA, is amended to read:
"53-1-410. Nonpayment not grounds for release discharge. A resident of an institution listed in

53-1-402 may not be released discharged by reason of the nonpayment of the perdiem-er-the-arailary

eharge resident’s cost of care unless, by certificat:an of a physician consultad by the superintendent of the

institution, the retease discharge is medically advisable."

Section 11. Section 53-1-411, MCA, is amended to read:

"63-1-411. Coliections by-departrrent-of-adminictration from residents and financially responsible
persons. {1) If a resident or financially responsible person lable—for-payrent-oiperdierm—and-ancillary
charges-due-urderthis-part refuses or fails to make-the-payment—itis-eollestible pay the amount required

under this part, any amount remaining unpaid 30 days after the departmen? mails a written demand for

payment may be collected:

(a) by the department in any manner allowed by law for the coilection of debts; or

{b) by the department of administration in the manner set forth in Title 17, chapter 4, for the
coilection of debts owing to the state or by a civil suit brought by the department of administration in the

name of the state.

(2} A resident’s death or discharge from an institution does not reduce or eliminate the abligation

of any person to pay an amount required under this part.”

Section 12. Section 53-1-412, MCA, is amended to read:

"53-1-412. Collections from estates. {1) The state department has a claim against the estate of

a resident ¢ and against the estate of a financially responsible person for ar-ameunt-due-te-the-state-at

whigh-the-state-may-have-against-the-estate—However the amounts that the department determined that

the resident or financially responsible persaon was able to pay under 53-1-405, less any amounts actually
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paid by the resident, a financially responsible person, or a third party.

{2) The fact that a managed care organization contracting with the department to administer a

mental bealth managed care program is or may be liable to pay or has paid an amount to an institution with

respect to the resident does not reduce or otherwise affect the estate’s obligation to pay for the cost of

care _as provided in this part.

{3) Except as provided in subsection (4}, the department’s claim under this section is enforceable

against an estate after the death of a resident or financially responsible person. The department’s claim

is timely if presented within the time specified in the published notice to creditors in the probate proceeding.

{4) The department’s claim under subsection {1} may be enforced only to the extent that

enforcement does not deprive a surviving spouses or dependent child; or parent of the resident or financially
responsible person of:

#Ha) an amount necessary for reasonable living expenses or educational expenses; or

+2b) real estate while it is occupied as a home by the surviving spouse; or dependent child; or

parent of the resident or financially responsible person.”

Section 13. Section 53-1-413, MCA, is amended to read:
“$3-1-413. Deposit of payments and collections. (1} Except as provided in 90-7-220, 90-7-221,
and subsestion-{2+-6f this section, the department shall deposit payments and collections of perdier-ard

ancittary charges for a resident’s cast of care in the state treasury to the credit of the general fund.

(2} Payments #em and collections for services provided to residents of the Montana veterans’

home must be deposited in the federal special revenue furd account for the benefit of the home-and

payments—rem,_Pavments and collections for services provided to residents of the Montana chemical

dependency treatment center prograsa must be deposited te-anr-aleehel in the state special revenue account

for the facility.
(3} Payments Subject to 90-7-221, payments from a managed care eentracter—provided—torin

B3-6-1386; organization that is contracting with the department to administer a mental health managed care

program for services provided by the Montana state hospital and the Montana mental health nursing care
center must be deposited in the state special revenue fund account, subject to appropriation by the

iegislature for the benefit of those institutions.”
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NEW SECTION. Section 14. Automatic assignment of resident’s resources from third party. (1)

Upon the provision of care to a resident, the resident is considered to have assigned to the department all
third-party payments, benefits, and resources applicable to the resident’s care.

(2) The department is entitled to all third-party payments, benefits, and resources assigned under
this section upon demand and the submission of supporting documentation from the department to the third
party. The department is entitled to collect from the third party the full amount payable by the third paity,
up to the resident’s full cost of care. Collection is not limited to the amount that the resident or financially
responsible person has been determined able to pay under 53-1-405.

(3) The fact that a managed care organization contracting with the department to administer a
mental health managed care program is or may be liable to pay or has paid an amount to an institution with
respect to the resident does not reduce or otherwise affect the third party’s obligation or pay for the cost
of care as provided in this part.

{4) The department may assign its rights under this section to a managed care organization
contracting with the department to administer a mental health managed care program.

{B) If a third party that has been notified of the department’s or managed care organization’s claim
under this section pays benefits, resources, or other amounts to a resident, financially responsible person,
or another person or entity without satisfying the department’s or managed care organization’é claim, the
third party is liable to the department or to the managed care organization for the amount that the

department or managed care organization was entitled to receive under this part.

NEW SECTION. Section 15. Codification instruction. [Section 14] is intended to be codified as

an integral part of Title 53, chapter 1, part 4, and the provisions of Title 53, chapter 1, part 4, apply to

[section 14].

NEW SECTION. Section 16. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in ali valid applications that are severable from the invaiid

applications.

NEW SECTION. Section 17. Applicability. (1) Except as provided in subsection (2}, [this act]

{{.e islative
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1 applies to care provided on or after July 1, 1997.
2 (2) [Section 11} applies to proceedings begun on or after July 1, 1997,
3
4 NEW SECTION. Section 18. Effective date. [This act] is effective July 1, 1997,
5 -END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for SB0114, as intrcduced

DESCRIPTION QOF PROPOSED LEGISIATION:

An act generally revising the laws relating to liability for a resident’s cost of care in a
state institution; specifying factors to be considered by the Department of Public Health and
Human Services in determining the abkility to pay; requiring notice of and an opportunity for
a hearing regarding a determination of ability to pay; specifying billing procedures;
specifying the information to be provided to and ceonsidered by the department in a financial
investiligation; providing for annual review of ability to pay; specifying the effect of a
failure to provide required financial information; specifying limits on liability for costs
of care; specifying collection procedures; specifying the extent of recovery from a
decedent’s estate; specifying the effect and treatment of certain managed care payments; and
providing for automatic assignment of third-party payments to the department for a resident’s
cost of care.

ASSUMPTIONS:
1. The effective date is July 1, 1997.
2. The Department of Public Health and Human Services (DPHHS) will implement the Mental

Health Access Plan (MHAP), the state funded mental health managed care program,
effective April 1, 1997.

3. Current state law precludes DPHHS from billing residents for the cost of their care
at the Montana State Hospital (MSH) and at the Montana Mental Health Nursing Care
Center {(MMHNCC) i1f charges are based upon an alli-inclusive rate.

4. The proposed legislation remcves this restriction.

5. Under the MHAP, DPHHS may assess cost of care based upon an all-inclusive daily rate.

6. Under current law, direct payments of insurance benefits to residents of state
institutions average approximately 53,000 per year.

7. Under current law, all collections for cost of care are depcsited directly to the

general fund. Funding for the state institutions 1s provided through a combination of
general fund, state special revenue, and federal funds.

FISCAL IMPACT:
Reimbursements for care:

FY98 EFYSS
Difference Difference
Insurance Payments 482, 000 482,000
Private Payments 2,004,000 2,004,000
Medicaid 0 0
Medicare 590,000 30,000
Total Collections 2,576, 000 2,576,000
Revenues:
General Fund Transfers (01) 2,576,000 2,576,000
Net Impact on_Fund Balance: (Revenue minus expense)
General Fund (01) 2,576,000 2,576,000

TECHNICAL NOTES:

The July 1, 1997 effective date does not correspond to the anticipated implementation date
for the MHAP on April 1, 1997. As a result, 1n accordance with the above assumptions, the
state could petentially forego $644,000 in general fund revenue during fiscal vyear 1997
($2,576,000 * 1/4)
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DAVE LEWIS, BUDGET DYRECTOR DATE MIGNON WATERMAN, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for SBQ1l14, as introduced
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STATE OF MONTANA - FISCAL NOTE

Revised Fiscal Note for SB011l4, as Introduced

DESCRIPTION OF PROPOSED LEGISLATION:

An act generally revising the laws relating to liability for a resident’s cost of care in a
state institution; specifying factors to be considered by the Department of Public Health and
Human Services in determining the ability to pay; reguiring notice of and an opportunity for
a hearing regarding a determination of ability to pay; specifying billing procedures;
specifying the informaticn to be provided to and considered by the department in a financial
investigation; providing for annual review of ability to pay; specifying the effect of a
failure to provide required financial information; specifying limits on liability for costs
of care; specifying collection procedures; specifying the extent of recovery from a
decedent’s estate; specifying the effect and treatment of certain managed care payments; and
providing for automatic assignment of third-party payments to the department for a resident's
cost of care.

ASSUMEBTIONS:
1. The effective date is July 1, 1997.
2. The Department of Public Health and Human Services (DPHHS) will implement the Mental

Health Access Plan (MHAP), the state funded mental health managed care program,
effective April 1, 1997.

3. Under current law, all collections for cost of care at the Montana State Hospital (MSH)
and at the Mentana Mental Health Nursing Care Center (MMHNCC) are depocsited directly
to the general fund. (During fiscal 13596, collections totaled $1i7.7 million.)- Funding
for these institutions is provided through a combination of direct appropriations of
general fund, state special revenue, and federal funds.

1. Current state law precludes DPHHS from billing residents of these institutions for
the cost of their care 1f charges are based upon an all-inclusive rate. Under the
MHAP, DPHHS proposes to assess cost of care based upon an all-inclusive daily rate.

4. The proposed legislation removes this restriction.

5 Under current law, direct payments of insurance benefits to residents of state
institutions average approximately $3,000 per year.

6. The HJR 2 estimates for general fund revenue contain institutional reimbursements
totaling appreximately $17 million and assume third party recoveries.
7. If this legislation is not enacted, insurance payments ($482,000}, private payments

(32,004,000), and Medicare ($90,000) totaling 52,576,000 in collections each year of
the 1999 biennium, which are deposited to the general fund, would not be recovered.

FISCAL IMPACT:
None relative to HJR 2 assumptions. See Assumption 7).

TECHNICAL NOTES:

The HJR2 estimates of general fund revenue derived from collections at MSH and MMHNCC
approximately total the amount of revenues anticipated to be generated if this legislation
is enacted. However, if this legislation is not enacted, the state will not be able to
collect approximately $2.5 million in funds which would be deposited te the general fund..
For this reason, the fiscal impact of this legislation i1s assumed to be revenue neutral.

The July 1, 1997 effective date does not correspcend te the anticipated implementation date
for the MHAP on April 1, 1997. As a result, in accordance with the above assumptions, the
state could potentially lose $644,000 in general fund revenue during fiscal year 1997
relative to HJR 2 assumptions. (3$2,576,000 * 1/4)
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DAVE LEWIS, BUDGET DIRECTO DATE MIGHEN WATERMAN, PRIMARY SPONSOR DATE
0ffice of Budget and Program Planning

Revised Fiscal Note for SB01l4, Introduced
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APPROVED BY CCM ON
STATE ADMINISTRATION

SENATE BILL. NO. 114
INTRODUCED BY WATERMAN
BY REQUEST OF THE DEPARTMENT OFf PUBLIC HEALTH AND HUMAN SERVICES

ABILLFORANACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO LIABILITY FOR
A RESIDENT'S COST OF CARE IN A STATE INSTITUTION; SPECIFYING FACTORS TO BE CONSIDERED
BY THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES IN DETERMINING ABILITY TO PAY:
REQUIRING NOTICE OF AND AN OPPORTUNITY FOR A HEARING REGARDING A DETERMINATION 'OF
ABILITY TO PAY; SPECIFYING BILLING PROCEDURES; SPECIFYING THE INFORMATION TQ BE PROVIDED
TO AND CONSIDERED BY THE DEPARTMENT IN A FINANCIAL INVESTIGATION; PROVIDING FORANNUAL
REVIEW OF ABILITY TO PAY; SPECIFYING THE EFFECT OF A FAILURE TO PROVIDE REQUIRED
FINANCIAL INFORMATION; SPECIFYING LIMITS ON LIABILITY FOR COSTS OF CARE; SPECIFYING
COLLECTION PROCEDURES; SPECIFYING THE EXTENT OF RECOVERY FROM A DECEDENT'S ESTATE;
SPECIFYING THE EFFECT AND TREATMENT OF CERTAIN MANAGED CARE PAYMENTS; PROVIDING FOR
AUTOMATIC ASSIGNMENT OF THIRD-PARTY PAYMENTS TO THE DEPARTMENT FOR A RESIDENT'S
COST OF CARE; AMENDING SECTIONS 53-1-401, 53-1-402, 53-1-403, 563-1-404, 53-1-405, 53-1-406,
53-1-407, 53-1-408, 53-1-409, 563-1-410, 53-1-411, 53-1-412, AND 53-1-413, MCA; AND PROVIDING
AN EFFECTIVE DATE DATES AND AN APPLICABILITY BATE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Saection 1. Section 53-1-401, MCA, is amended to read:

"53-1-401. Definitions. As used in this part, unless the context requires otherwise, the following
definitions apply:

(1) "All-inclusive rate" means a fixed charge that is computed on a daily basis or on the basis of
another time period for inpatients, that is computed on a per visit basis for outpatients, and that is
applicable uniformly to each patient without regard to the extent of the services required by the patient and
without regard to a distinction between physician services and hospital services.

{2) "Ancillary charge" means the expense of providing identifiable, direct, resident services,

including but not limited to:

ervices -1 - SB 114
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{a) physicians’ services;

{b) x-ray and laboratory services;

{c} dental services;

{d) speech-language pathalogy and audiology services;

(e} occupationa! and physical therapy;

{f) medical supplies;

(g) prescribed drugs; and

(h) specialized medical equipment.

(3) "Care" means the care, treatment, support, maintenance, and other services rendered by the
department to a resident.

(4} "Cost of care” means the applicable all-inclugive rate charges or per diem charges and ancillary

charges for a resident’s care that are determined as provided in this part.

{445} "Department” means the department of public health and human services praovided for in
2-15-2201. |

{8}{6) "Financially responsible person” means a spcuse of a resident, the natural or adoptive
parents of a resident under 18 years of age, or a guardian or conservator to the extent of the guardian’s
or conservator’s responsibility for the financial affairs of the person who is a resident under applicable
Montana law estabiishing the duties and limitations of guardianships or conservatorships.

{6+{7} "Full-time equivalent resident load” means the total daily resident count for the fiscal year
divided by the number of days in the year.

(8} "Gross daily budgeted cost” means the total cost of operating a facility as budgeted through

the leqislative appropriation process less the budgeted amount of federal grant revenue for the institution.

+A(9) "Long-term resident” means a resident in an institution listed in 53-1-402 for a continuous
period in excess of 120 days. The absence of a resident from the institution due to a temporary or trial visit
may not be counted aé interrupting the accrual of the 120 days required to attain the status of along-term
resident.

{8}{10) “Rer—diem- "Per_diem charge’ means the gross daily budgeted cost of operating an

institution or an individual unit of an institution for the state tigscal year {including eestair but not limited to

contracted medical services, depreciation, and assoctated department costs but excluding the cost of
educational programs, federal-grants: ancillary charges, and costs not directly identified with patient care)

{ Legislative
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divided by the full-time equivalent resident load for the previous state fiscal year.

{8411} "Resident” means any person who is receiving care from or who is a resident of an
institution listed in 53-1-402.

H03(12) (a) "Thirdpareyresodree Third party” means any third-party individual or entity that is or

may be liable to pay all or part of the charges for a resident’'s cost of care, including but is not limited to

applicable medicare, medicaid, and personal insurange or other similar health care benefits.

(b) Third party does not include:

{i} a managed care organization administering a mental health managed care program under

contract with the department; or

(i} _a financially responsible person.”

Section 2. Section 53-1-402, MCA, is amended to read:

"53-1-402, Residents subjestto-per-diem-and-aneillary-charges and financially responsible persons
liable for cost of care. (1) Fhe-departrrentshalbassess-and-eoleet A resident and a financially responsible

person are liable to the department for the resident’s cost of care as provided in this part. The cost of care

includes the applicable per diem and anciilary charges or all-inclusive rate charges for the care of residents

in the following institutions:

{a) Montana state hospital;

{b} Montana developmental center;

(c) Montana veterans’ home;

{(d) eastern Montana veterans’ home;

{e} Montana mental health nursing care center;

(f) Eastmont human services center; and

{g) Montana chemical dependency treatment center.

(2} Fhissectionpeart-does—hotapply-—te-the THE eastern Montana veterans’ home MAY ASSESS
CHARGES ON EITHER A PER DIEM AND ANCILLARY CHARGE BASIS OR AN ALL-INCLUSIVE RATE BASIS
if the depar_tment contracts with a private vendor to operate the facility as provided for in 10-2-416.

(3) This—section—deas—notapphy—to—rosidents—efthe The Montana state hospital e~te and the

Montana mental health nursing center e

eharges—through may determine the cost of care using an all-inclusive rate ratherthan or per diem and

[ Legisiative
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ancillary charges if the department contracts with a private entity to operate a mental health managed care

program.”

Section 3. Section 53-1-403, MCA, is amended toc read:

"53-1-403. Rules. In addition to the specific provisions of this part whieh that require the
department to sake adopt rules, the department may fake adopt rules fer—the—adrmimistration—of to
implement this part. All rules made adopted by the department under the provisions of this part shall must

he made adopted pursuant to the provisions of the Montana Administrative Procedure Act.”

Section 4. Section 53-1-404, MCA, is amended to read:

"53-1-404. When Department to compute per diem te-be-eemputed charge. The per diem shaH

charge for the fiscal year must be computed on July 1 of each year by the department. If the budgeted

costs of an institution change substantially within the fiscal year, the per diem charge may be adjusted to

compensate for those changes.”

Section 5. Section 53-1-40b, MCA, is amended to read:

"53-1-405. Monthly assessment-ef-eharges payment amount. (1) A resident and a financially

responsible person are liable for the resident’s cost of care in an amaunt that the department determines

that the resident or financially responsible person is able to pay. The department shall assess-monathiy

arge determine ability to_pay based upon

financial information given—te and_documentation obtained by the department durimg—its through an
investigation conducted aecording-te-therules-aitho-department as provided in 53-1-406.

firancialy—rospensible-person s—abilityte—pay: The department shall preceribe adopt rules whieh that

establish criteria and a-preeedure procedures for determining ability to pay. The criteria established by rules

adopted under this section_must address factors relevant to the person’s ability to pay, including but not

limited to:

(a) the amount of the resident’s or finangially responsible person’s income, including the anticipated

RLe islative '
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receipt of retroactive benefits, such as veteran’s benefits or social security benefits:

(b) the amount of the resident’s or financially responsible person’s assets, including the availability

of assets that are liquid or _that are able to be readilty converted to cash;:

(c) the ampunt of the resident’s or financially respansible person’s fixed expenses for reasonable

and necessary housing, utilities, transpartation, medical care, food, and clothing:

{d} the amount of the resident’s or financially responsible person’s taxes and other mandatory

payments, such as social security withholdings, insurance, child support, restitution, and court-ordered

payments;

(e) the number of persons dependent upon the resident or financiaily responsible person for

support;

(f) the amount of the resident’s or financially responsible person’s discretionary income:;

(q) the resident’s personal needs requirements while in the institution; and

(h) the extent to which _requirement of a particular monthly payment or_any monthly payment

would impose an undue financial burden on the resident or financially responsible person.

(3} The department may determine ability to pay and assess charges up to the full cost of care but

may reqguire monthly payments in_a lesser amount based upon:

{a} aresident’s or financially responsibie person’s income-producing assets, such as stocks, bonds,

certificates of deposit, or other similar assets;

{b) real property of the resident or firancialy-respensiblepersenr THE RESIDENT'S SPOUSE if:

{i} the property has been listed or advertised for sale; or

ii) the property is not occupied as the home of the resident }

RESIDENT'S SPOUSE, OR_A DEPENDENT CHILD OR PARENT OF THE RESIDENT OR THE RESIDENT'S

SPOUSE and if there is no reasonable expectation that_the resident, THE RESIDENT'S SPOUSE, OR A
DEPENDENT CHILD OR PARENT OF THE RESIDENT OR THE RESIDENT'S SPOQUSE will return to occupy

the property as a home; or

(c} the anticipated receipt of retroactive benefits, such as veteran's benefits or social security
benefits.

{4) _If the department has determined an ability to pay and has assessed charges but has required
monthly payments in a lesser amount as provided in subsection {3), the department may bill and collect all

(L;gisl_arive
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or a part of the accumulated difference between the assessed charges and the minimum payment amount:

{a) upon_sale or liguidation of the assets or real property;

(b} upon the actual receipt of retroactive benefits, such as veteran’s benefits or social security

benefits;

{c) upon determination of a current ahility to pay; or

{d) from the resident’s or financiaily responsible person’s estate as provided in 53-1-412.

{6} The department may not make-ar-assessment-whish require payment of a monthly amount that
would place an undue financial burden on the resident or #he financially responsible person.

(6) The department shall refund to the resident or financially responsible person any payment made

to the department for any month to the extent that the total payments received from_the resident,

financially responsible person, and third party exceed the resident’s cost of care for that month.

(7) The fact that a managed care organization contracting with the department to administer a

mental health managed care program is or may be liable to pay or has paid an amount to an institution with

respect to the resident does not reduce or otherwise affect the resident’s or financially responsible person’s
obligation to pay for the cost of care as provided in this part.

(8) The department shall provide a written notice and an opportunity for a hearing regarding a

department determination of ability to pay to any resident or financially responsible person who is

determined able to pay.

(9) In addition to providing the notice required by subsection (B}, the department shall bill the

resident or financially responsible person monthly for the amount determined in accordance with this

section. The bill must state the amount due for the current month, the amount of any payments received

during the billing cycle, and the total amount of unpaid costs of care that the department has determined

the resident or financially responsible person is able to pay. The bill need not state the current or accrued

full cost of care that is or would be payable by a third party.

(10} This section mayv not be construed to reduce the liability of a third party for the resident’s full

cost of care as provided in this part.”

Section 6. Section 53-1-406, MCA, is amended to read:

"563-1-406. Investigation of ability to pay. (1) Before determining an ability to pay under 53-1-405,

the department shall investigate each resident’s and each financialiy responsible person’s ability to pay.

Legislative
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For purposes of the investigation, the determination of ability to pay, or any later review or redetermination,

the department may require the resident or financially responsible person to complete, sign, and submit

financial information and documentation, including financial _statements on a form supplied by the

department.

{2) Each agency of the state shall give pravide to the department all reasonable assistance te-the

departmentin-obtatning and all requested information and documents necessary for the preper financial
investigation of residents or financially responsible persons. THE DEPARTMENT OF REVENUE MAY NOT

PROVIDE CONFIDENTIAL TAX RETURN INFORMATION TO THE DEPARTMENT WITHOUT THE CONSENT

OF THE TAXPAYER.

23} Upen request of the department, the resident or financially responsible person shail make
available to the department and shail cooperate with the department in obtaining any financial information
whieh and documentation that the department considers essential for the purpose of determining ability to
pay and whiek that, under federal law, the department is not prohibited from seeking or obtaining from fche

resident or financially responsible person. Willful-failure The information and documentation that the

department is entitled to receive includes but is not limited to:

{a) income statements and verification;

{b} liability statements and verification;

{c) tax returns and related forms, documents, and records, BUT THE DEPARTMENT OF REVENUE

MAY NOT PROVIDE CONFIDENTIAL TAX RETURN INFORMATION TO THE DEPARTMENT WITHOUT THE

CONSENT OF THE TAXPAYER:

(d) asset statements and descriptions, including valuation appraisals;

(e} records of a bank or other financial institution, including account balances, loan statements,

account ownership information, and transaction records;

{f)_expense statements and verification;

{q) financial statements, including existing financial statements and financial statements on forms

provided by the department;

{h] releases authorizing the department to obtain information or documents directly from an

emplover, creditor, federal agency, financial institution, or other person or entity; and

{iy any other information or documentation necessary to the determination.

(4) It a resident or financially responsible person fails to provide or _cooperate in obtaining the

Legislative
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financial information or_documentation requested by the department fay—resuit-in, the department may

make a determination of ability to pay based upon any infoermation or daocumentation availabie to the

department, including a determination of ability to pay up to the full perdierr-and-fulaneitary-eharges cost

of care. The determination is effective until sueh-time—as the requested information and documentation is

are provided and the department makes a new determination of ability to pay, taking into consideration the

additional information and documentation.

(5] In a heating under 53-1-407, if a hearings examiner determines that information or

documentation is reievant and admissible and orders the resident or financially responsible person to

produce it and if the resident or financially responsible person fails or refuses to produce that information

or documentation, a determination of ability to pay the full cost of care may be affirmed or payment of the

full cost of care ordered, regardless of other information presented.”

Section 7. Section 53-1-407, MCA, is amended to read:
"53-1-407. Appeal of determination of ability to pay. Ha A resident or financially responsible
person disagroes—with-the-finaldetermination-aof-the-dopartmentas—to-his aggrieved by a determination of

finarncially+esponsible-persan-liableforpayment under 53-1-405 may request a hearing pursuant to Title

2, chapter 4, part 6,"

Section 8. Section 53-1-408, MCA, is amended to read:

Legislative
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"53-1-408. Periodic review by department of ability to pay. (1) At-appropriate-ntervals—the The

department shall review at least annually each determination of ability to pay, and- if there has been a

significant change in a resident’s or financially responsible person’s ability to pay, the department shall

make a new determination. Hewever—a

(2) In addition_to the annual review required by subsection {1}, the department shall review a

determination of ability to pay upon the request of a resident or financially responsible person if the person

provides the department with documentation of a changed circumstance that would substantially affect the

amount determined under 53-1-405,

{3) A new determination of ability to pay may not be applied retroactively unless:

{a) the new determination results in a monthly assessment-whieh payment amount that is iess than

the previous monthly assessment payment amount; or uress

{b} the resident or financially responsible person has sraterially misrepresented or failed to provide

any financial information or documentation that the person was obligated te provide under 53-1-406 and

unless the resident or financially responsible person would have been required to pay a higher monthly

amount based upon consideration of the complete and correct information and documentation.
{4) The department shal—make may adopt rules to implement the provisions of this section,

including but not limited to rules for credit or refund of any overpayment resulting from an assessment

retroactively reduced because of a new determination of ability to pay.”

Section 9. Section 53-1-409, MCA, is amended to read:
"653-1-409. Liability Limitations on liability of resident or financially responsible person for assessed
oharges cost of care. {1) The resident or financiaily responsible persen is liable only for the perdierm—and

aneillary-eharges cost of care that the department has assessed determined that the person is abie to pay
and for which the department has billed the resident or financially responsible person. |f ameunts-assessed

and-biled-are the amount payable is retroactively reduced because of a new determination of ability to pay,
the resident or financially responsible person istable-eniy—fer shall pay only the reduced amount for the
period of time covered by the retroactive reduction.

(2) The natural or adoptive parents of a long-term tesidents—areHable-erly3erthe-chargesrade

by-the-department resident may not be required to pay for the resident’s cost of care in an amount rette

exeeed exceeding the cost of caring for a normal child at home as determined f#erm-stargard-sourses and
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updated annually by the department based upon the annual cost of raising a child, as estimated by the

United States department of agriculture.

(3} Natural The natural or adoptive parents of a long-term resident are-rot-Hableforany-oharges

attainig may not be required to pay for the resident’s cost of care for periods after the resident attains 18

years of age.

{4) (a) A resident or financially responsible person is not financially liable for care provided to a
resident under any provision of a criminal statute.

(b} Subsection (4}(a) does not apply to a person who is enrolled in the Montana chemical
dependency treatment center.

{5) This section may not be construed to reduce the liability of a third party for a resident’s full cost

of care as provided in this part.”

Section 10. Section 53-1-410, MCA, is amended to read:
"53-1-410. Nonpayment not grounds for release discharge. A resident of an institution listed in
53-1-402 may not be released discharaed by reason of the nonpayment of the per-diem—erthe-aneilary

charge resident’s cost of care unless, by certification of a physician consulted by the superintendent of the

institution, the release discharge is medically advisable.”

Section 11. Section 53-1-411, MCA, is amended to read:

"83-1-411. Collections by-department-of-administration from residents and financially responsible
persons. (1) If a resident or financially responsible person lableferpaymentoi-perdiem—and—anoitiary
eharges-duo-undorthic-part refuses or fails to make-the-payment—i-is-eelectible pay the amount required

under this part, any amount remaining unpaid 30 days after the department mails a written demand for

payment may be collected:

(a} by the department in any manner allowed by law for the collection of debts: or

(b) by the department of administration in the manner set forth in Title 17, chapter 4, for the
collection of debts owing to the state or by a civil suit brought by the department of administration in the

name of the state.

{2} A resident’s death_or discharge from an institution does not reduce ar eliminate the obligation

Legislative
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of any person_to pay an amount required under this part.”

Section 12. Section 53-1-412, MCA, is amended to read:
"B53-1-412. Collections from estates. (1) The state department has a claim against the estate of

a resident e+ and against the estate of a financially responsible person for ar-ameupt-due-te-the state-at

whieh-the-state-may-have-against-the-ostate—Mewever; the amounts that the department determined that

the resident or financially responsible person was able to pay under 53-1-405, less any amounts actually

paid by the resident, a financially responsible person, or a third party.

{2} The fact that a manaqed care crqanization contracting with the department to administer a

mental health managed care pregram is or may be liable to pav or has paid an amount to an institution with

respect to the resident does not reduce or otherwise affect the estate’s obligation to pay for the cost of

care as pravided in this part.

3) Except as provided in subsection {4}, the department’s claim under this section is enforceable

against an estate after the death of a resident or financially responsible person. The department’s claim

is timely if presented withip the time specified in the published notice to creditors in the probate proceeding.
(4] The department’'s claim under_subsection (1) may be enfarced only to the extent that

enforcement does not deprive a surviving spouses gr dependent child; or parent of the resident or financially
responsible person of:

{H(a} an amount necessary for reasonable living expenses or educational expenses; or

{2}(b) real estate while it is occupied as a home by the surviving spouse; gr dependent child; or

parent of the resident or financially responsible person.”

Section 13. Section 53-1-413, MCA, is amended to read:
"53-1-413. Daeposit of payments and collections. (1) Except as provided in 30-7-220, 90-7-221,
and subsestion-{2}-of this section, the department shall deposit payments and collecticns of per-dier-and

aneittary charges for a resident’s cost of care in the state treasury to the credit of the general fund.

(2) Payments frem and collections for services provided to residents of the Montana veterans’
home must be deposited in the federal special revenue fund account for the benefit of the home,and

payrmonte—fram, Payments and collections for services provided to residents of the Montana chemical

Legisiative
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dependency treatment center pregram must be deposited to-an-aleehel in_the state special revenue account
for the facility.
{3) Raymenis Subject to 90-7-221, payments from a managed care eertracter—pravidedforin

53-6-118- organization that is contracting with the department to administer a mental health managed care

program for services provided by the Montana state hospital and the Montana mental health nursing care
center must be deposited in the state special revenue furd account, subject to appropriation by the

legislature for the benefit of those institutions.”

NEW SECTION. Section 14. Automatic assignment of resident’s resources from third party. (1)

Upon the provision of care to a resident, the resident is considered to have assigned to the department all
third-party payments, benefits, and resources applicabte to the resident’s care.

{2} The department is entitled to all third-party payments, benefits, and resources assigned under
this section upon demand and the submission of supporting documentation from the department to the third
party. The department is entitled to collect from the third party the full amount payable by the third party,
up to the resident’s full cost of care. Collection is not limited to the amount that the resident or financially
responsible person has been determined able to pay under 53-1-405,

(3} The fact that a managed care organization contracting with the department to administer a
mental heaith managed care program is or may be liable to pay or has paid an amount to an institution with
respect to the resident does not reduce or otherwise affect the third party’s obligation of TO pay for the
cost of care as provided in this part.

{4) The department may assign its rights under this section to a managed care organization
contracting with the department to administer & mental health managed care program.

(5} If a third party that has been notified of the department’s or managed care organization’s claim
under this section pays benefits, resources, or other amounts to a resident, financially responsible person,
or another person or entity without satisfying the department’s or managed care organization’s claim, the
third party is liable to the department or to the managed care organization for the amount that the

department or managed care organization was entitied to receive under this part.

NEW SECTION. Section 15, Caodification instruction. [Section 14] is intended to be codified as

an integral part of Title 53, chapter 1, part 4, and the provisions of Title 53, chapter 1, part 4, apply to

L l'slgﬂ've
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[section 14].

NEW SECTION. Section 16. Severability. lf a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of {this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTICN. Section 17. Apglicability. (1} Except as provided in subseetien SUBSECTIONS (2)

AND (3), [this act] applies to care provided on or after July 1, 1997,
(2) [Section 11] applies to proceedings begun on or after July 1, 1997.
{3) [SECTION 2} APPLIES TO CARE PROVIDED TO A RESIDENT, AS DEFINED IN 53-1-401, ON OR

AFTER [THE EFFECTIVE DATE OF SECTION 2].

NEW SECTION. Section 18, Effective date DATES. {Fhis {1} EXCEPT AS PROVIDED IN

SUBSECTION (2}, [THIS act] is effective July 1, 1997.

(2) (SECTION 2 AND THIS SECTION] ARE EFFECTIVE ON PASSAGE AND APPROVAL.

-END-
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SENATE BILL NO. 114
INTRODUCED BY WATERMAN
BY REQUEST OF THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES

ABILLFORANACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO LIABILITY FOR
A RESIDENT'S COST OF CARE IN A STATE INSTITUTION; SPECIFYING FACTORS TO BE CONSIDERED
BY THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES IN DETERMINING ABILITY TO PAY;
REQUIRING NOTICE OF AND AN QPPORTUNITY FOR A HEARING REGARDING A DETERMINATION ’OF
ABILITY TO PAY; SPECIFYING BILLING PROCEDURES; SPECIFYING THE INFORMATION TO BE PROVIDED
TO AND CONSIDERED BY THE DEPARTMENT IN A FINANCIAL INVESTIGATION; PROVIDING FORANNUAL
REVIEW OF ABILITY TO PAY; SPECIFYING THE EFFECT OF A FAILURE TO PROVIDE REQUIRED
FINANCIAL INFORMATION; SPECIFYING LIMITS ON LIABILITY FOR COSTS OF CARE; SPECIFYING
COLLECTION PROCEDURES; SPECIFYING THE EXTENT OF RECOVERY FROM A DECEDENT'S ESTATE;
SPECIFYING THE EFFECT AND TREATMENT OF CERTAIN MANAGED CARE PAYMENTS; PROVIDING FbR
AUTOMATIC ASSIGNMENT OF THIRD-PARTY PAYMENTS TC THE DEPARTMENT FOR A RESIDENT'S
COST OF CARE; AMENDING SECTIONS 53-1-401, 53-1-402, 53-1-403, 53-1-404, 53-1-405, 53-1-406,
53-1-407, 53-1-408, 53-1-409, 63-1-410, 53-1-411, 53-1-412, AND 53-1-413, MCA; AND PROVIDING
AN EFFECTIVE BATE DATES AND AN APPLICABILITY BATE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.

THIRD READING

L?Maﬂw ‘
ervices -1- SB 114
Djvision



*55th Legislature SB0114.03

—_

O W W N AW N

APPROVED BY COM ON
HUMAN SERVICES

SENATE BILL NO. 114
INTRODUCED BY WATERMAN
BY REQUEST OF THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO LIABILITY FOR
A RESIDENT’'S COST OF CARE IN A STATE INSTITUTION; SPECIFYING FACTORS TQO BE CONSIDERED
BY THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES IN DETERMINING ABILITY TO PAY;
REQUIRING NOTICE OF AND AN OPPORTUNITY FOR A HEARING REGARDING A DETERMINATION OF
ABILITY TO PAY; SPECIFYING BILLING PROCEDURES; SPECIFYING THE INFORMATION TO BE PROVIDED
TO AND CONSIDERED BY THEDEPARTMENT IN A FINANCIAL INVESTIGATION; PROVIDING FORANNUAL
REVIEW OF ABILITY TO PAY; SPECIFYING THE EFFECT OF A FAILUHE TO PROVIDE REQUIRED
FINANCIAL INFORMATION; SPECIFYING LIMITS ON LIABILITY FOR COSTS OF CARE; SPECIFYING
COLLECTION PROCEDURES; SPECIFYING THE EXTENT OF RECOVERY FROM A DECEDENT'S ESTATE;
SPECIFYING THE EFFECT AND TREATMENT OF CERTAIN MANAGED CARE PAYMENTS; PROVIDING FOR
AUTOMATIC ASSIGNMENT OF THIRD-PARTY PAYMENTS TO THE DEPARTMENT FOR A RESIDENT'S
COST OF CARE; AMENDING SECTIONS 53-1-401, 53-1-402, 53-1-403, 53;1-404, 53-1-405, 563-1-406,
53-1-407, 53-1-408, 53-1-409, 53-1-410, 53-1-411, 53-1-412, AND 53-1-413, MCA; AND PROVIDING
AN EFFECTIVE DATE DATES AND AN APPLICABILITY BA+E DATES.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 53-1-401, MCA, is amended to read:

"653-1-401. Definitions. As uséd in this part, unless the context requires otherwise, the following
definitions apply:

(1) "All-inclusive rate"” means a fixed charge that is computed on a daily basis or on the basis of
another time period for inpatients, that is computed on a per visit basis for outpatients, and that is
applicable uniformly to each patient without regard to the extent of the services required by the patient and
without regard to a distinction between physician services and hospital services,

{2} "Ancillary charge" means the expense of providing identifiable, direct, resident services,

including but not limited to:
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{&) physicians’ services;

(b} x-ray and laboratory services;

{(c} dental services;

(d) speech-language pathology and audiology services;

(e) occupational and physical therapy;

(f) medical supplies;

(g} prescribed drugs; and

(h) specialized medical equipment.

(3} "Care" means the care, treatment, support, maintenance, and other services rendered by the

department to a resident.

(4) "Cost of care” means the applicable all-inciusive rate charges or per diem charges and ancillary

charges for a resident's care that are determined as provided in this part.

{44{5} "Department” means the department of public health and human services provided for in
2-15-2201.

{B}{6) "Financially responsible person™ means a spouse of a resident, the natural or adoptive
parents of a resident under 18 years of age, or a guardian or conservator to the extent of the guardian’s
or conservator’s responsibility for the financial affairs of the person who is a resident under applicable
Montana law establishing the duties and limitations of guardianships or conservatorships.

{8}+{7) "Fuli-time equivalent resident {oad” means the total daily resident count for the fiscai year
divided by the number of days in the year.

{8) "Gross daily budgeted cost” means the total cost of operating a facility as budgeted through
the legislative appropriation process less the budgeted arount of federal grant revenue for the institution.

£49) "Long-term resident” means a resident in an institution listed in 53-1-402 for a continuous
period in excess of 120 days. The absence of a resident from the institution due to a temporary or trial visit
may not be counted as interrupting the accrual of the 120 days required to attain the status of a long-term

resident,

{8310) “Ror—diom~ "Per diem charge” means the gross daily budgeted cost of operating an

institution or an individual unit of an institution for the state fiscal vear {including eertain but not limited to

contracted medical services, depreciation, and associated department costs but excluding the cost of

educational programs, federal-grants; ancillary charges, and costs not directly identified with patient care)
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divided by the fuil-time equivalent resident load for the previous state fiscal year.
{34{11) "Resident" means any person who is receiving care from or who is a resident of an
institution listed in 53-1-402,

HO312) (a) "Third-partyresouree Third party" means any third-party individual or entity that is or

may be liable to pay all or part of the charges for a resident’s cost of care, including but is not limited to

applicable medicare, medicaid, and personal insurance or other similar health care benefits.

{b} Third party does nat include:

(i) a managed care organization administering a mental health managed care program under

contract with the department; or

(i) _a financially responsible person.”

Section 2. Section 53-1-402, MCA, is amended to read:

"53-1-402, Residents subjectioperdiem-and-ancillarycharges and financially responsible persons
liable for cost of care. {1} Fhe-departmantshallassess-and-coHlest A resident and a financially responsible

person are liable to the department for the resident’s cost of care as provided in this part. The cost of care

includes the applicable per diem and ancillary charges or_all-inclusive rate ¢charaes for the care of residents

in the following institutions:
{a} Montana state hospital;
{b) Montana developmental center;
{c) Montana veterans’ home;
{d) eastern Montana veterans’ home;
{e} Montana mental health nursing care center;
{f} Eastmont human services center; and
{gl Montana chemical dependency treatment center.

(2) This-cection-part-does—not-apply-te-the THE eastern Montana veterans’ home MAY ASSESS
CHARGES ON EITHER A PER DIEM AND ANCILLARY CHARGE BASIS OR AN ALL-INCLUSIVE RATE BASIS

if the department contracts with a private vendor to operate the facility as provided for in 10-2-416.

{31 Fhis—soctior—does—not-apply—to—residents—of-the The Montana state hospital e~te and the

Mantana mental health nursing center

charges—through may determine the cost of care using an all-inclusive rate ratherthan or per diem and
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ancillary charges if the department contracts with g private entity to operate a mental health managed care

program.”

Section 3. Section 53-1-403, MCA, is amended to read:

"53-1-403. Rules. In addition to the specific provisions of this part whigh that require the
department to make adopt rules, the department may make adopt rules fer—the—administration—of to
implement this part. All rules made adopted by the department under the provisions of this part shall must

be made adopted pursuant to the provisions of the Montana Administrative Procedure Act.”

Section 4. Section 53-1-404, MCA, is amended to read:
"53-1-404. When Department to compute per diem te-be-cemputed charge. The per diem shall

charqge for the fiscal year must be computed on July 1 of each year by the department. if the budgeted

costs of an institution change substantially within the fiscal year, the per diem charge may be adjusted to

compensate for those changes.”

Section 8, Section 53-1-405, MCA, is amended to read:
"53-1-405. Monthly ascessment-ofcharges payment amount. {1) A resident and a financially

responsible person are ligble for the resident’s cost of care in an amount that the department determines

that the resident or financially responsible person is able to pay. The department shall assess—ranthly

financial information given—te and documentation obtained by the department during-its through an
investigation conducted aceerding-te-the-rules-of-the-department as provided in 53-1-408.

finansially—+rosponsible—person-s—abilty—to—pay- The department shall prescribe adopt rules which that
establish criteria and aptocedura proceduras for determining ability to pay. The criteria established by rules

adopted under this section must address factors relevant to the person’s ability to pay, including but not

limited to:

(a}) the amount of the resident’s or financially responsible person’s income, including the anticipated

!
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receipt of retroactive benefits, such as veteran's benefits or social security benefits:

{b) the amount of the resident’s or financially responsible person’s assets, including the availability

of assets that_are liquid_or that are able to be readily converted to cash;

{c] the amount of the resident’s or financially responsible person’s fixed expenses for reasonable

and necessary housing, utilities, transportation, medical care, food, and clothing;

{d}] the amount of the resident’s or financially responsible person’s taxes and other mandatory

payments, such as social security withholdings, insurance, child support, restitution, and court-ordered

payments;

(e} the number of persons dependent upon the resident or financially responsible person for

support;

() the amount of the resident’s or financially responsible person’s discretionary income;

{al the resident’s personal needs requirements while in the institution; and

(h) the extent to which requirement of a particular monthly payment or any monthly payment

would impose an undue financial burden on the resident or financially responsible person.

(3) The department may determine ability to pay and assess charges up to the full cost of care but

may require monthly payments in a lesser amount based upon:

{a) aresident’s or financially responsible person’s income-producing assets, such as stocks, bonds,

certificates of deposit, or other similar assets;

{b} real property of the resident or_finanscialhy-rosponsibleparson THE RESIDENT'S SPOUSE if:
(i) the property has been listed or advertised for sale, UNLESS THE SALE PROCEEDS ARE OR WILL

BE USED TO PURCHASE A HOME WITHIN 18 MONTHS O_R ARE USED FOR PRIMARY RESIDENCE LIVING
EXPENSES; or

{ii} the property is not cccupied as the home of the resident erfinancislly-respensible-porson-oras

RESIDENT'S SPOUSE, OR A DEPENDENT CHILD OR PARENT OF THE RESIDENT OR THE RESIDENT'S

SPOUSE and if there is no reasonable expectation that the rgsident, THE RESIDENT'S SPOUSE, OR A

DEPENDENT CHILD OR PARENT OF THE RESIDENT OR THE RESIDENT'S SPOUSE will return to occupy

the property as a home; or

(c] the anticipated receipt of retroactive benefits, such as veteran's benefits or social security

benefits.
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(4} |f the department has determined an ability to pay and has assessed charges but has required

monthly payments in a lesser amount as provided in subsection (3), the department may bill and collect all

or a part of the accumulated difference between the assessed charges and the minimum payment amount:

(al upon sale or liquidation of the assets or real property;

{(b) upon the actual receipt of retroactive benefits, such as veteran’s benefits or social security

benefits;

{c) upon determination of a current ability to pay; or

{d) from the resident’s or financially responsible person’s estate as provided in 53-1-412.

{6) The department may not make-an-assesementwhich require payment of a monthly amount that
would place an undue financial burden on the resident or the financially responstble person.

{6) The department shall refund to the resident or financially responsible person any payment made

to the department for any month to the extent that the total payments received from the resident,

financially responsible person, and third party exceed the resident’s cost of care for that month.

{7) The fact that a manaqged care organization contracting with the department to _administer a

mental health managed care program is_or may be liable to pay or has paid an amount to an institution with

respect to the resident does not reduce or otherwise affect the resident’s or financially responsible person’s

obhligation to pay for the cost of care as provided in this part.

(8! The department shall provide a written notice and an opportunity for a hearing regarding a

department determination of ability to pay to any resident or financially responsible person who is

determined able to pay.

19) In addition to providing the notice required by subsection (B}, the department shall bill the

resident or financially responsible person monthly for the amount determined in accordance with this

section. The bill must state the amount due for the current month, the amount of any payments received

during the billing cycle, and the total amount of unpaid costs of care that the department has determined

the resident or financially responsible person is able to pay. The bill need not state the current or accrued

full cost of care that is or would be payable by a third party.

{10] This section may not be construed to reduce the liability of a third party for the resident’'s full

cost_of care as provided in this part.”

Section 6. Section 53-1-406, MCA, is amended to read:
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"53-1-406. Investigation of ability to pay. (1) Before determining an ability to pay under 53-1-405,

the department shall investigate each resident’s and each financially responsible person’s ability to pay.

For purposes of the investigation, the determination of ability to pay, or any later review or redetermination,

the department may require the resident or financially responsible person to compiete, sign, and submit

financial information and documentation, including financial statements on_a form supplied by the

department.

{2) Each agency of the state shall gi¥e provide to the department all reascnable assistance to-the

department-in-abtairing and all requested information and documents necessary for the proper financial
investigation of residents or financially responsible persons. THE DEPARTMENT OF REVENUE MAY NOT

PROVIDE CONFIDENTIAL TAX RETURN INFORMATION TO THE DEPARTMENT WITHOUT THE CONSENT

OF THE TAXPAYER.

+24(3) Upon request of the department, the resident or financially responsible person shall make

available to the department and shall cooperate with the department in obtaining any financial information

whish and documentation that the department considers essential for the purpose of determining ability to

pay and whish that, under federal law, the department is not prohibited from seeking or ¢btaining from the

resident or financially responsible person. Willful-failure The information and documentation that the

department is entitled to receive includes but is not limited to:

la} income statements and verification;

{b} liability statements and verification;

{¢] tax returns and related forms, documents, and records, BUT THE DEPARTMENT OF REVENUE

MAY NOT PROVIDE CONFIDENTIAL TAX RETURN INFORMATION TO THE DEPARTMENT WITHOUT THE

CONSENT OF THE TAXPAYER:

{d) asset statements and descriptions, including valuation appraisals;

{e) records of a bank or other financial institution, including account balances, loan statements,

account ownership information, and transaction records;

{f) expense statements and verification;

(q) financial statements, including existing financial statements and financial statements on forms

provided by the department;

{h} releases authorizing the department to obtain_information or_documents directly from an

employer, creditor, federal agency, financial institution, or other person or entity: and
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{i) any other information or documentation necessary 10 the determination.

{(4) If a resident or financially responsible person fails to provide or cooperatg in obtajning the

financial information or documentation requested by the department may—+esui-in, the department may

make a determination of ability to pay based upon any information or documentation available to the

department, including a determination of ability to pay up to the full pe—diem-and-ful-ancillary-charges cost

of care. The determination is effective until sueh-time-as the requested information and dodumentation s

are provided and the department makes a new determination of ability to pay, taking into consideration the

additional information and documentation.

(56) In_a hearing under 53-1-407, if a hearings examiner determines that information or

documentation is relevant and admissible and orders the resident or financially responsible person to

produce it and if the resident or financially responsible person fails or refuses to produce that information

or documentation, a determination of ability to pay the full cost of care may be affirmed or payment of the

full cost of care ordered, regardless of other information presented.”

Section 7. Section 53-1-407, MCA, is amended to read;

"53-1-407. Appeal of determination of ability to pay. H-a A resident or financially responsible

#nancially-responsible-persan-tabloforpayment under 53-1-405 may reguest a hearing pursuant to Title

2, chapter 4, part 6."
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Section B. Section 53-1-408, MCA, is amended to read:

"53-1-408. Periodic review by department of ability to pay. (1) At-appropriatatrtervals—the The

department shall review at least annually each determination of ability to pay, and; if there has been a

significant change in a resident’s or financially responsible person’s ability to pay, the department shall

make a new determination. Hewever—a

{2) In addition to the annual review required by subsection {1), the department shall review a

determination of ability to pay upon the request of a resident or financially responsible person if the person

provides the department with documentation of a changed circumstance that would substantially affect the

amount determined under 53-1-405.

(3] _A new determination of ability to pay may not be applied retroactively unless:

{a) the new determination results in a monthly assessrment-which payment amount that is less than

the previous monthly assessment payment amaunt; or ualess

(b} the resident or financially responsible person has materially misrepresented or failed to provide

any financial information or documentation that the person was obligated to provide under 53-1-406 and

unless the resident or financially responsible person would have been required to pay a higher monthly

amount based upon consideration of the complete and correct information and documentation.

{4) The department shallmake may adopt rules to implement the provisions of this section,
including but not limited to rules for credit or refund of any overpayment resulting frem an assessment

retroactively reduced because of a new determination of ability to pay.”

Section 9. Section 53-1-409, MCA, is amended to read:

"53-1-409, Liability Limitations on liability of resident or financially responsible person for assesced
charges cost of care. (1) The resident or financially responsible person is liable only for the pe~diem-and
ancilary-eharges cost of care that the department has assessed determined that the person is able to pay

and for which the department has billed the resident or financially respansible psrson. If ameurte-aseessed

and-billed-are the amount payable is retroactively reduced because of a new determination of ability to pay,

the resident or financially responsible person is-diable-eniy-—fer shall pay only the reduced amount for the
period of time covered by the retroactive reduction.

{2} The natural or adoptive parents of a long-term residenté-are-liable-onlyterthe-charges-made

by-tha-department resident may not be required to pay for the resident’s cost of care in an amount rette
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excead exceeding the cost of caring for a normal child at home as determined from—standard-sources and

updated annually by the department based _upon the annual cost of raising a child, as estimated by the

United States department of agriculturs.

(3) Newral The natural or adoptive parents of a long-term resident are-not-liable-forany charges

attaining may not be required to pay for the resident's cost of care for pericds after the resident attains 18

years of age.

(4) (a) A resident or financially responsible person is not financially liable for care provided to a
resident under any provision of a criminal statute.

(b} Subsection {(4}{a) does not apply to a person who is enrolled in the Montana chemical
dependency treatment center.

{5) This section may not be construed to reduce the liability of a third party for a resident’s full cost

of care as provided in this part."”

Section 10. Section 53-1-410, MCA, is amended to read:
"53-1-410. Nonpayment not grounds for release discharge. A resident of an institution listed in
53-1-402 may not be released discharged by reason of the nonpayment of the perdiem-orthe-ancillary

charge resident’s cost of care unless, by certification of a physician consuited by the superintendent of the

institution, the release discharge is medically advisable.”

Section 11. Section 53-1-411, MCA, is amended to read:
"53-1-411. Collections by-departmentef-administration from residents and financially responsible

persons. (1) If a resident or financially responsible person hable—ferpayrrentofperdism—and-ancillary
charges-dueunderthispart refuses or fails to make-the-paymentitis-selestible pay the amount required

under this part, any amount remaining unpaid 30 days after the department mails a written demand for

payment may be collected:

{(a} by the department in any manner allowed by law for the collection of debts: or

(b) by the department of administration in the manner set forth in Title 17, chapter 4, for the
collection of debts owing to the state or by a civil suit brought by the department of administration in the

name of the state.
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(2] A resident's death or discharge from an institution does not reduce or eliminate the obligation

of any person to pay an amount required under this part.”

Section 12. Section 53-1-412, MCA, is amended to read:
"53-1-412. Collections from estates. (1) The state department has a claim against the estate of

a resident ef and against the estate of a financially responsible pers'on for arameunt—dooto-the stateat

which-the-state-may-have-against-tho-ostate—However the amounts that the department determined that

the resident or financially responsible person was able to pay under 53-1-405, less any amounts actually

naid by the resident, a financially responsible person, or a third party.

{2} The fact that a managed care organization contracting with the department to _administer a

mental health managed care program is or may be liable to pay or has paid an amount to an_institution with

respect to the resident does not reduce or otherwise affect the estate’s obligation to pay for the cost of

care as provided in this part.

{3) Except as provided in subsection {4}, the department’s claim under this sectian is enforceable

against an estate after the death of a resident or financially responsible person. The department’s claim

is timely if presented within the time specified in the published notice to creditors in the probate proceeding.

{4) The department’s claim under subsection {1} may be enforced only to the extent that

enforcement does not deprive a surviving spouses or dependent child; or parent of the resident or financially
responsible person of:

{H{a) an amount necessary for reasonable living expenses or educational expenses; or

{24b) real estate while it is occupied as a home by the surviving spouse; or dependent child; or

parent of the resident or financially responsible person.”

Section 13. Section 53-1-413, MCA, is amended to read:
"53-1-413. Deposit of payments and collections. (1) Except as provided in 90-7-220, 90-7-221,
and subsestiont2}H-of this section, the department shall deposit payments and collections of per—d+em—and

aneillary charges for a resident’s cost of care in the state treasury to the credit of the general fund.

(2) Payments from and collections for services provided to residents of the Montana veterans’

home must be deposited in the {ederal special revenue fund account for the benefit of the home;—ard
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payments—frem. Payments and collections for services provided_to residents of the Montana chemical

dependency treatment center pregram must be deposited te-ar-aleahel in the state special revenue account

far the facility.
(3) Rayments Subject 1o 90-7-221, payments from a managed care eshtractor—provided-forin

B3-6-1186; grganization that is contracting with the department to administer a mental health managed care

program for services provided by the Montana state hospital and the Montana mental health nursing care
center must be deposited in the state special revenue fund account, subject to appropriation by the

legistature for the benefit of those institutions."

NEW SECTION. Section 14. Automatic assignment of resident’s resources from third party. (1)
Upon the provision of ca.re to aresident, the resident is considered to have assigned to the department all
third-party payments, benefits, and resources applicabie to the resident’s care.

{2) The department is entitled to all third-party payments, benefits, and resources assigned under
this section upon demand and the submission of supporting documentation from the department to the third
party. The department is entitled to collect from the third party the full amount payable by the third party,
up to the resident’s full cost of care. Collection is not limited to the amount that the resident or financially
responsible person has been determined able to pay under 53-1-405.

(3) The fact that a managed care organization contracting with the department to administer a
mental health managed care program is or may be liable to pay or has paid an amount to an institution with
respect to the resident does not reduce or otherwise affect the third party’s obligation e TO pay for the
cost of care as provided in this part.

(4) The department may assign its rights under this section to a managed care organization
contracting with the department to administer a mental health managed care program. '

(5) If a third party that has been notified of the department’s or managed care organization's claim
under this section pays benefits, resources, or other amounts to a resident, financially responsible person,
or another persan or entity without satisfying the department’s or managed care organization’s claim, the
third party is liable to the department or to the managed care organization for the amount that the

department or managed care organization was entitled to receive under this part.

NEW SECTION. Section 15. Codification instruction. [Section 14] is intended to be codified as
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an integral part of Title 53, chapter 1, part 4, and the provisions of Title 53, chapter 1, part 4, apply to

Isection 14].

NEW SECTION. Section 16. Severability. if a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. |f a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 17. Applicability. (1) Except as provided in subsestion SUBSECTIONS (2)
AND {3}, [this act] applies to care provided on or after July 1, 1997,

{2} [Section 11] applies to proceedings begun on or after July 1, 1997.

{3) [SECTION 2] APPLIES TO CARE PROVIDED TO A RESIDENT, AS DEFINED IN 53-1-401, ON OR

AFTER [THE EFFECTIVE DATE OF SECTION 2].

NEW SECTION. Section 18. Effective date DATES. {Faise (1) EXCEPT AS PROVIDED IN

SUBSECTION {2}, [THIS act] is effective July 1, 1997,

{2) [SECTION 2 AND THIS SECTION] ARE EFFECTIVE ON PASSAGE AND APPROVAL.

-END-
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SENATE BILL NO. 114
INTRODUCED BY WATERMAN
BY REQUEST OF THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO LIABILITY FOR
A RESIDENT'S COST OF CARE IN A STATE INSTITUTION; SPECIFYING FACTORS TO BE CONSIDERED
BY THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES IN DETERMINING ABILITY TO PAY:
REQUIRING NOTICE OF AND AN OPPORTUNITY FOR A HEARING REGARDING A DETERMINATION OF
ABILITY TO PAY; SPECIFYING BILLING PROCEDURES; SPECIFYING THE INFORMATION TO BE PROVIDED
TO AND CONSIDERED 8Y THE DEPARTMENT IN A FINANCIAL INVESTIGATION; PROVIDING FOR ANNUAL
REVIEW OF ABILITY TO PAY: SPECIFYING THE EFFECT OF A FAILURE TO PROVIDE REQUIRED
FINANCIAL INFORMATION; SPECIFYING LIMITS ON LIABILITY FOR COSTS OF CARE; SPECIFYING
COLLECTION PROCEDURES; SPECIFYING THE EXTENT OF RECOVERY FROM A DECEDENT'S ESTATE;
SPECIFYING THE EFFECT AND TREATMENT OF CERTAIN MANAGED CARE PAYMENTS; PROVIDING FOR
AUTOMATIC ASSIGNMENT OF THIRD-PARTY PAYMENTS TO THE DEPARTMENT FOR A RESIDENT'S
COST OF CARE; AMENDING SECTIONS 53-1-401, 53-1-402, 53-1-403, 53-1-404, 53-1-405, 53-1-406,
53-1-407, 53-1-408, 53-1-409, 53-1-410, 53-1-411, 53-1-412, AND 53-1-413, MCA; AND PROVIDING
AN EFFECTIVE BATE DATES AND AN APPLICABILITY DATE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 53-1-401, MCA, is amended to read:

"53-1-401. Definitions. As used in this part, uniess the context requires otherwise, the following
definitions apply:

{1) "Ali-inclusive rate” means a fixed charge that is computed on a daily basis or on the basis of
another time period for inpatients, that is computed on a per visit basis for outpatients, and that is
applicable uniformly to each patient without regard to the extent of the services required by the patient and
without regard to a distinction between physician services and hospital services.

{2) "Ancillary charge" means the expense of providing identifiable, direct, resident services,

including but not limited to:
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{a) physicians’ services;

{b) x-ray and laboratory services;

(¢} dental services;

(d) speech-language pathology and audiclogy services;

{e} occupational and physical therapy;

{f) medical supplies;

{g) prescribed drugs; and

{h) specialized medical equipment.

{3) "Care” means the care, treatment, support, maintenance, and other services rendered by the
department to a resident,

{4) "Cost of care” means the applicable all-inclusive rate charges or per diem charges and ancillary

charges for a resident’s care that are determined as provided in this part.

+4(5) "Department” means the department of public heaith and human services provided for in
2-15-2201.

B}{6) "Financially responsible person” means a spouse of a resident, the natural or adoptive
parents of a resident under 18 years of age, or a guardian or conservator to the extent of the guardian’s
or conservator's responsibility for the financial affairs of the person who is a resident under applicable
Montana law establishing the duties and limitations of guardianships or conservatorships.

{8}(7) "Full-time equivalent resident load" means the total daily resident count for the fiscal year
divided by the number of days in the year.

(8) "Gross daily budgeted cost” means the total cost of operating a facility as budgeted through

the legislative appropriation process less the budgeted amount of federal grant revenue for the institution.

+3{9) "Long-term resident” means a resident in an institution listed in £3-1-402 for a continuous
period in excess of 120 days. The absence of a resident from the institution due to a temporary or trial visit
may not be counted as interrupting the accrual of the 120 days required to attain the status of a long-term
resident.

#(10) - e~ "Per diem_ charge” means the gross daily budgeted cost of operating an

institution or an individual unit of an institution for the state fiscal year (including eertaim but not limited to

contracted medical services, depreciation, and associated department costs but excluding the cost of

educational programs, federal-grante; ancillary charges, and costs not directly identified with patient care)
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divided by the full-time equivalent resident load for the previous state fiscal year.

{83(11) "Resident” means any person who is receiving care from or who is a resident of an

institution listed in 53-1-402.

H804(12) (&) "Third-party—resouree Third party” means any third-party individual or entity that is or

may be liable to pay all or part of the charges for a resident’s cost of care, including but s not limited to

applicable medicare, medicaid, and personal insurance or other similar health care benefits.

(b) Third party does ngt include:

(il a managed care prganization administering a mental health manaqged care program under

contract with the department; or

tii) a financially responsible person.”

Section 2. Section 53-1-402, MCA, is amended to read:

"53-1-402. Residents subject-toperdiem-and-ancillary-charges and financially responsible persons
liabie for cost of care. (1) Fho-departmant-chall-acsass—and-callect A resident and a financially responsible

person are liable to the department for the resident’s cost of care as provided in this part, The cost of care

includes the applicable per diem and anciltary charges or all-inclusive rate charges for the care of residents

in the following institutions:

{a} Montana state hospital;

{b) Montana developmental center;

{c) Mantana veterans’ home;

{d) eastern Montana veterans’ home;

{e} Montana mental health nursing care center;

(f} Eastmont human services center; and

{g) Montana chemical dependency treatment center.

(2} TFhis—saction-part-doas-notapphyio-the THE eastern Montana veterans’ home MAY ASSESS
CHARGES ON EiTHER A PER DIEM AND ANCILLARY CHARGE BASIS OR AN ALL-INCLUSIVE RATE BASIS

if the department contracts with a private vendor to operate the facility as provided for in 10-2-416.

{3) Fhis—section—doesc—not-apply—to—residenie—ofthe The Montana state hospital e~te and the

Montana mental health nursing center

shatges—thraugh may determine the cost ot care using an all-inclusive rate ratherthan or per diem and
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ancillary charges if the department contracts with a private entity to operate a mental health managed care

program.”

Section 3. Section 53-1-403, MCA, is amended to read:

"53-1-403. Rules. In. addition to the specific provisions of this part whieh that require the
department to make adopt rules, the department may fake adopt rules ferthe—administration—-of 10
implement this part. All rules mada adopted by the department under the provisions of this part shall must

be made adopted pursuant to the provisions ot the Montana Administrative Procedure Act."

Section 4. Section 53-1-404, MCA, is amended to read:

"53-1-404. Whan Department to compute per diem te-be-computed charge. The per diem skall

charge for the fiscal year must be computed on July 1 of each year by the department. If the budgeted

costs of an institution change substantially within the fiscal year, the per diem charge may be adjusted to

compensate for those changes.”

Section 5. Section 53-1-405, MCA, is amended to read:

"63-1-405. Monthly assessment-of-charges payment amount. (1) A resident and a financially

responsible person are liable for the resident’'s cost of care in an amount that the department determines

that the resident or financially responsible person is able to pay. The department shall assess-monthby

8 determine ability to pay based upon

financial information givea—te and documentation obtained by the department duriag—its through an
investigation conducted acecording-to-therules-ai-the-depactment as provided in 53-1-406.

{2} An-asssssmrent-made-by-tho-dopartment-underthis-sactich-shalkbo-baced-ontheresidont's-o¢
firanctaliy—rosponsible-parseon-s—ability—to—payr The department shall proserbe adopt rules which that
establish criteria and a-prosedu+e procedures for determining ability to pay. The criteria established by rules

adopted under this section must address factors relevant to the person’s ability 1o pay, including but not

imited 1o:

{a} the amount of the resident’s or financially responsible person’s income, inciuding the anticipsted
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receipt of retroactive benefits, such as veteran’s benefits or social security benefits:

{b] the amount of the resident’s or financially responsible person’s assets, including the availability

of assets that are liquid or that are able to be readily converted to cash;

(c) the amount of the resident’s or financially responsible person’s fixed expenses for reasonable

and necessary housing, utilities, transportation, medical care, food, and clothing;

{d). the amount of the resident’s or financially responsible persan’s taxes and other mandatory

payments, such as social security withholdings, insurance, child support, restitution, and court-ordered

payments;

(e} the number of persons dependent upon the resident or financially responsible person for

suppaorg;

(f) the amount of the resident’s or financially responsible person’s discretionary income:

(g) the resident’s personal needs reguirements while in the institution: and

(h) the extent to which requirement of a particular_ monthly payment or _any monthly payment

would impose an undue financial burden on the resident or financially responsible persan.

{3} The department may determine ability to pay and assess charges up to the full cost of care but

may require monthly payments in a lesser amount based upon:

(a) aresident’s or financially responsible person’s income-producing assets, such as stocks, bonds,

certificates of deposit, or other similar assets;

(b} real property of the resident or finrancialy-responsiblo-parsea THE RESIDENT'S SPOUSE if:
(i} the property has been listed or advertised for sale, UNLESS THE SALE PROCEEDS ARE OR WILL

BE USED TO PURCHASE A HOME WITHIN 18 MONTHS OR ARE USED FOR PRIMARY RESIDENCE LIVING

EXPENSES:; or

{ii} the property_is not occupied as the home of the resident exfinanciallyresponsible perscn-oras

RESIDENT'S SPOUSE, OR A DEPENDENT CHILD OR PARENT OF THE RESIDENT OR THE RESIDENT'S

SPOUSE and_if there is_no_reasonable expectation that the resident, THE RESIDENT’'S SPOUSE, OR A

DEPENDENT CHH.D OR PARENT OF THE RESIDENT OR THE RESIDENT'S SPOQUSE will return to occupy

the property as a home; or

(¢] the anticipated receipt of retroactive benefits, such as veteran’'s benefits or social security

benefits.
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{4} 1f the department has determined an ability to pay and has assessed charges but has required

monthly payments in a lesser amount as provided in subsection {3}, the department may bill and collect ali

or a part of the accumulated difference between the assessed charges and the minimum payment amount:

ta) upon sale or ligquidation of the assets or real property:

(b’ _upon the actual receipt of retroactive benefits, such as veteran’'s benefils or social security

benefits;

{c) upon determination of a current ability to pay; or

{d) from the resident’s or financially responsible person’s estate as provided in 53-1-412.

{B) The department may not make-an-asceserment-whick require payment of a monthly amount that

would place an undue financial burden on the resident or the financially responsible person.

{6) The department shall refund to the resident or financially responsible person any payment made

to the department for_any month to_the extent that the total payments received from the resident,

tinancially responsible person, and third party exceed the resident’s cost of care for that rnonth.

(7] _The fact that a managed care organization contracting with the department to administer a

mental health managed care program is or may be liable to pay or has paid an amount to an institution with

respect to the resident does not reduce or otherwise affect the resident’s or financially responsible person’s

obligation to pay for the cost of care as provided in this part.

(8] The department shall provide a written notice and an oppoertunity for a hearing regarding a

department determination of ability to pay to any resident or financially responsible person who is

determinegd able to pay.

{9] in addition to providing the notice required by subsection (8], the department shall bill the

resident_or financially responsibie person monthly for the amount deterrined in accordance with this

section. The bili must state the amount due for the current month, the amount of any payments received

during the billing cycie, and the total amount of unpaid costs of care that the department has determined

the resident or financially responsible person is able to pay. The bill need not state the current or accrued

full cost of care that is or would be payable by a third party.

{10] This section may not be construed to reduce the liability of a third party for the resident's full

cost of care as provided in this part."

Section 6. Section 53-1-406, MCA, is amended to read:
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"53-1-406. Investigation of ability to pay. (1) Before determining an ability to pay under 53-1-405,

the department shall investigate each resident’s and each financially responsible person’s ability to pay.

Far purposes of the investigation, the determination of ability to pay, or any later review or redetermination

the department may require the resident or financially responsible person_to complete, sign, and submit

financial information _and deocumentation, including financial statements on a form supplied by the

department.

{2) Each agency of the state shall give provide to the department all reasonable assistance to—the

departmentin-obtaining and all requested information and documents necessary for the preper financial
investigation of residents or financially responsible persons. THE DEPARTMENT OF REVENUE MAY NOT

PROVIDE CONFIDENTIAL TAX RETURN INFORMATION TO THE DEPARTMENT WITHOUT THE CONSENT

OF THE TAXPAYER.

{23(3) Upon request of the department, the resident or financially responsible person shall make

avaiiable to the department and shall cooperate with the department in obtaining any financial information

whieh and documentation that the department considers essential for the purpose of determining ability to
pay and which that, under federal law, the department is not prohibited from seeking or obtaining from the

resident or financially responsible person. Willieltfaiure The information and documentation that the

department is entitled to receive includes but is not limited to:

{a) income statements and verification;

(b} liability statements and verification;

{c) tax returns and related forms, documents, and records, BUT THE DEPARTMENT OF REVENUE

MAY NOT PROVIDE CONFIDENTIAL TAX RETURN INFORMATION TO THE DEPARTMENT WITHOUT THE

CONSENT OF THE TAXPAYER;

{d) asset statements and descriptions, including valuation appraisals;

(e) records of a bank or other financial institution, including account balances, loan statements,

account ownership information, and transaction records;

{f] expense statements and verification;

(q} financial statements, including existing financial statements and financial statements on forms

provided by the department;

{(h) releases authorizing the department to obtain information or documents directly from an

emplover, creditor, federal agency, financial institution, or other person or entity; and.
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{i} _any other information_or documentation necessary to the determination.

{4) If a resident or financially respansible person fails tc provide or cooperate in obtairing the

financial infermaticn ar_documentation requested by the department smay—rasuitin, the department may

make a determination of ability to pay based upon any information or documentation available to the

department, including a determination of ability to pay up to the full perdiermardiuilanscillarnychargas

[

ost

of care. The determination is effective untii sdeh-time-as the requested information and documentation &

are provided and the department makes a new determination of ability to pay, taking into consideration the

additional information and documentation.

{5) In a hearing under 53-1-407, if a hearings examiner determines that information or

documentation is relevant and admissible _and orders the resident or financially responsible person to

produce it and if the resident or financially responsible person fails or refuses to produce that information

or documentation, a determination of ability 1o pay the full cost of care may be aftirmed or payment of the

full cost of care ordered, regardiess of other information presented.”

Section 7. Section 53-1-407, MCA, is amended to read:
"63-1-407. Appeal of determination of ability to pay. {-a A resident or financially responsible

i aggdrieved by a determination of

Hpanciatyresponsible-personliabloforpayment under 53-1-405 may request a hearing pursuant to Title

2, chapter 4, part 6."
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Section 8. Section 53-1-408, MCA, is amended to read:

"53-1-408. Periodic review by department of ability to pay. (1) Atappropriate-intervals—the The

department shall review at least annually each determination of ability to pay, and- if there has been a

significant change in a resident’s or financialiy responsible person’s ability to pay, the_department shall

make a new determination. Hew-ower—3

{2} In addition to the annual review required by subsection (1), the department shall review a

determination of ability to pay upon the request of a resident or financially responsible person if the person

provides the department with documentation of a changed circumstance that would substantially affecr the

amount determinad under 53-1-405,

{3) A new determination of ability 1o pay may not be applied retroactively unless;

{a) the new determination results in a monthly aesessmert-whish payment amount that is less than

the previous monthly aseessment payment amount; or urless

(b) the resident or financiaily responsible person has materially misrepresented or failed to provide

any financial information or documentation that the person was obligated to provide under 53-1-406 and

uniess the resident or financiaily responsible person wgould have been required to pay a higher monthly

amount based upon consideration of the complete and correct information and documentation.

(4] The department shallmake may adopt rules to implement the provisions of this section,
including but not limited to rules for credit or refund of any overpayment resulting from an assessment

retroactively reduced because of a new determination of ability to pay.”

Saction 9. Section 53-1-409, MCA, is amended to read:

"53-1-409. Liability Limitations on liability of resident or financially responsible person for assessed
charges cost of care. (1) The resident or financially responsible person is liable only for the pe—diem—and

ancillary—charges cost of carg that the department has assessad determined that the person is able to pay

and for which the department has billed the resident or financially responsible person. |f amedunts-asscessad

and-billed-are the amount payable is retroactively reduced because of a new determination of ability to pay,

the resident or financially responsible person is-table-only—fer shall pay only the reduced amount for the

period of time covered by the retroactive reduction.

{2) The natural or adoptive parents of g long-term residents-aretiable-only—forthe-charges—rade

by-the-department resident may not be required to pay for the resident’s cost of care in an amount aette
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excead exceeding the cost of caring for a normal child at home as determined &oem-standard-seursas and

updated annually by the department based upon the annual cost of raisirg a child, as estimated by the

United States department of agriculture.

{3} Natoral The natural or adoptive parents of a long-term resident are-rottableforany-changos

awtaiiRrg may not be reguired to pay for the resident’s cost of care for pericds after the resident attains 18

years of age.

(4) ta) A resident or financially responsible person is not financially liable for care provided to a
resident under any provision of a criminal statute.

{b) Subsection {4}(a) does not apply to a person who is enrglled in the Montana chemical
dependency treatment center.

(5] This section may not be construed to reduce the liability of a third party for aresident’s full cost

of care as provided in this part.”

Section 10. Section 53-1-410, MCA, is amended to read:
"53-1-410, Nonpayment not grounds for release discharge. A resident of an institution listed in

53-1-402 may not be released discharged by reason of the nonpayment of the per~diem—orthe-ancillary

eharga resident’s cost of care unless, by certification of a physician consulted by the superintendent of the

institution, the ~elease discharge is medically advisable."

Section 11. Section 53-1-411, MCA, is amended to read:
"53-1-411. Collections by-department-of-administration from residents and financially responsible

persons. (1) If a resident or financially responsible person Wable-forpayriant-oipordism—and-ancillary
sharges—duo-uhderthis-part refuses or fails to make-the-payment—itis—ceHaestible pay the amount required

under this part, any amount remaining unpaid 30 days after the department mails a written demand for

payment may be collected:

{a} by the department in any manner allowed by law for the collection of debts: or

(b} by the department of administration in the manner set forth in Title 17, chapter 4, for the

collection of debts owing to the state or by a civil suit brought by the department of administration in the

name of the state.
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(2] A resident’s death or discharge from an institution does not reduce or eliminate the gpligation

of any person to pay an amount required under this part.”

Section 12. Section 53-1-412, MCA, is amended to read:
"53-1-412. Collections from estates, (1] The state department has a claim against the estate of

a resident ef and against the estate of a financially responsibie pers-on for ap—amourt-dusto-thestateat

which-tho-state-may-have-againsttho-ostate—Howeves the amounts that the department determined that

the resident or financially responsible person was able to pay under 53-1-405, less any amounts actually

paid by the resident, a financially responsible person, or a third party.

{2) The fact that a managed care organization contracting with the department t¢ administer a

mental health managed care program is or may be liable to pay or has paid an amount to an institution with

respect 10 the resident does not reduce or otherwise affect the estate’s obligation to pay for the cost of

care as provided in this part.

{3) Except as provided in subsection {4}, the department’s claim under this section is enforceable

against an estate after the death of a resident or financially responsible person. The department’s claim

is timely if presented within the time specified in the published notice to creditors in the probate proceeding.

{4)  The department’'s claim under subsection (1) may be enforced only to the extent that

enforcement does not deprive a surviving spouse; or dependent child; or parent of the resident or financially
responsible person of:

18] an amount necessary for reasonable living expenses or educational expenses; or

{2}{b) real estate while it is occupied as a home by the surviving spouse; gr dependent child: or

parent of the resident or financially responsible person.”

Section 13. Section 53-1-413, MCA, is amended to read:
"53-1-413. Deposit of payments and collections. {1} Except as provided in 90-7-220, 90-7-221,
and subsastion-{2}-0f this section, the department shall deposit payments and collections of pe;—ehem—end

aneillary charges for a resident’s cost of care in the state treasury to the credit of the general fund.

(2} Payments frem and collections for services provided to residents of the Montana veterans’

home must be deposited in the {ederal special revenue fund account for the benefit of the home—and
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paymants—from. Payments and collections for services provided to resicdents of the Montana chemical

dependency treatment center pregram must be deposited te-an-atsehel in the state special revenue account

for the facility.
(3 Raymants Subject to 90-7-221, payments from a managed care coRrtactoi—proviged-forin

B53-6-116- organization thatis contracting with the department to administer a mental heaith managed care

program for services provided by the Montana state hospital and the Montana mental health nursing care
center must be deposited in the state special revenue #und account, subject to appropriation by the

legislature for the benefit of those institutions.”

NEW SECTION. Section 14, Automatic assignment of resident’s resources fram third party. (1)
Upon the provision of care to aresident, the resident is considered to have assigned to the department all
third-party payments, benefits, ahd resources applicable to the resident’s care.

(2} The department is entitled to all third-party payments, benefits, and resources assigned under
this section upon demand and the submission of supporting documentation from the department to the third
party. The department is entitled to collect from the third party the full amount payable by the third party,
up to the resident’s full cost of care. Collection is nat limited to the amount that the resident or financially
responsible person has been determined able to pay under 53-1-405.

(3) The fact that a managed care organization contracting with the department to administer a
mental health managed care program is or may be liable to pay or has paid an amount to an institution with
respect to the resident does not reduce or otherwise affect the third party’s obligation efr TQO pay for the
cost of care as provided in this part.

{4) The department may assign its rights under this section to a managed care organization
contracting with the department to administer a mental health managed care program.

(5) It athird party that has been notified of the department’s or managed care arganization’s claim
under this section pays benefits, resources, or other amounts to a resident, financially responsible person,
or another person or entity without satisfying the department’s or managed care organization’s claim, the
third party is liable to the department or to the managed care organization for the amount that the

department of managed care organization was entitled to receive under this part.

NEW SECTION. Section 15. Codification instruction. [Section 14] is intended to be codified as
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an integral part of Title 53, chapter 1, part 4, and the provisions of Title 53, chapter 1, part 4, apply to

[section 14].

NEW SECTION. Section 16. Severability. |f a part of [this act] is invalid, all valid parts that are
severable from the invalid part remain in effect. If a part of {this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 17. Applicability. (1) Except as provided in subsaetion SUBSECTIONS (2)
AND (3), (this act] applies to care provided on or after July 1, 1997,

{2} [Section 11] applies to proceedings begun on or after July 1, 1997,

{3) [SECTION 2] APPLIES TO CARE PROVIDED TO A RESIDENT, AS DEFINED IN 53-1-401, ON OR

AFTER [THE EFFECTIVE DATE OF SECTION 2].

NEW SECTION. Section 18. Effective date DATES. {Fhis (1) EXCEPT AS PROVIDED IN

SUBSECTICN (2), [THIS act] is effective July 1, 1997,

(2} [SECTION 2 AND THIS SECTION] ARE EFFECTIVE ON PASSAGE AND APPROVAL.

-END-
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