55th Legislature SB0O113.01

SENATE BILL NO. 113
INTRODUCED BY MCCARTHY
BY REQUEST OF THE STATE AUDITOR

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE DEFINITION OF "INSURANCE-SUPPORT
ORGANIZATION"; ALLOWING THE COMMISSIONER OF INSURANCE TO REVIEW INFORMATION
COMPILED FOR USE IN AN INSURANCE TRANSACTION AND TO ORDER AN INSURANCE INSTITUTION,
INSURANCE PRODUCER, OR INSURANCE-SUPPORT CRGANIZATION TO CORRECT, AMEND, OR DELETE
INFORMATION THAT THE COMMISSIONER DETERMINES IS INAPPROPRIATE; REQUIRING THAT
PERSONAL INFORMATION USED FOR INSURANCE UNDERWRITING BE ACCURATE; AND AMENDING
SECTIONS 33-19-104, 33-19-302, AND 33-139-303, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 33-19-104, MCA, is amended to read:

"33-19-104. Definitions. As usad in this chapter, the following definitions apply:

{1} (a)} “Adverse underwriting decision” means any of the following actions with respect to
insurance transactions involving insurance coverage that are individuaily underwritten:

(i} a declination of insurance coverage;

lii) a termination of insurance coverage;

tiii) failure of an insurance producer to apply for insurance coverage with a specific insurance
institution whiek that the insurance producer represents and whieh that is requested by an applicant;

(iv} in the case of a property or casualty insurance coverage:

(A) placement by an insurance institution or insurance producer of a risk with a residual market
mechanism, an unauthorized insurer, ar an insurance institution whieh that specializes in substandard risks;
or

{B) the charging of a higher rate on the basis of information that differs from that which the
applicant or policyholder furnished;

{v) in the case of a life, health, or disability insurance coverage, an offer to insure at higher than
standard rates.

KLeeisl.ative

Dyvision 1 58113
iy INTRODUCED BILL



55th Legislature SB0113.01

—

WO N RN RN NN R NN R e e =S S
Q © O N O G A WN a2 Q0 © MmN s WD e O W N g s W N

(b) The following actions are not adverse underwriting decisions, but the insurance institution or
insurance producer responsible for their occurrence shall nevertheless provide the applicant or policyholder
with the specific reason or reasons for their acturrence:

(i} the termination of an individual policy form on a class or statewide basis; ef

(i} a declination of insurance coverage solely because sueh the coverage is not available on a class
or statewide basis; or

(iii) the rescission of a policy.

(2) "Affiliate" or "affiliated” means a person that who directly or indirectly through one or rore
intermediaries controls, is controlled by, or is under common control with another person.

{3) "Applicant" means a person who seeks to contract for insurance coverage other than a person
seeking group insurance that i n6t individually underwritten.

{4) "Consumer report” means any written, oral, or other communication of information bearing on
a natural person’s credit worthiness, credit 8tanding, credit capacity, character, general reputation, personal
characteristics, or mode of living ‘vhieh that is used or expected to be used in connection with an insurance
transaction,

(8) "Consumer reporting agefty"” means any person who:

(a) reguiarly engages, in whole or in part, in the practice of assembling or preparing consumer
reports for a monetary fee;

{b) obtains information primarily from sources other than insurance institutions; and

{c} furnishes consumer reports to other persons.

16) "Control", including the terms "controlled by" or "und@r Common control with”, means the
possassion, direct or indirect, of the power to dirsct Of cause the diraction of the management and policies
of a person, whethet through the ownershig of voting securities, by contract other than a commercial
contract for goods or NoNM27agement services, or otherwise, unless the power I the result of an official
position with or corporate office haid by the person.

(7) "Declination of insurance coverage" means a denial, in whole or in part, by an insurance
institution or insurance producer of requested insurance covCrade-

{8) "Individual" means a natural person who:

(a) regarding property or casualty insuraﬁce, is a past, present, or proposed named insured or

certificate holder;
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(b) regarding life, health, or disability insurance, is a past, present, or proposed principal insured
or certificate holder;

{c) is a past, present, or proposed policyowner;

{d) is a past or present applicant;

(e) is a past or present ciaimant; or

(f) derived, derives, or is proposed to derive insurance coverage under an insurance paolicy ar
certificate subject to this chapter.

(2 "Institutional source" means a person or governmental entity that provides information about
an individual to an insurance producer, insurance institution, or insurance-support organization, other than:

{a) an insurance producer;

{b) the individual who is the subject of the information; or

(¢) a natural person acting in a personal capacity rather than a business or professional capacity.

(1Cj "Insurance institution” means a corporation, association, partnership, reciprocal exchange,
interinsurer, Lloyd’s insurer, fraterna! benefit society, or other person engaged in the business of insurance,
including health maintenance organizations, and health service corporations as defined in 33-30-101.
"Insurance institution" does not include insurance producers or insurance-support organizations.

(11) "Insurance producer” means an insurance producer as defined in 33-17-102 and 33-30-311.

{12) (a] "Insurance-support organization” means a person who regulariy—-engages——whole-eri
part-in-the-practice-of assembling-or-eeHeoting assembles or collects information about natural persons for

the primrary purpose of providing the information to an insurance institution or insurance producer for

insurance transactions, including:

{i) the furnishing of consumer reports or investigative consumer reports to an insurance institution
or insurance producer for use in connection with an insurance transaction; or

{ii} the collection of personal infermation from insurance institutions, insurance producers, or other
insurance-support organizations for the purpose of detecting or preventing fraud, material
misrepresentation, or material nondisclosure in connection with insurance underwriting or insurance claim
activity.

(b} The following persons are not insurance-support arganizations for purposes of this chapter:
insurance producers, government institutions, irsyraneeinstitbtions; medical care institutions, and medical

professionals.
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{13) "Insurance transaction" means a transaction involving insurance primarily for personal, family,
or household needs, rather than business or professional needs, that entails:

(a) the determination of an individual’s eligibility for an insurance coverage, benetit, or payment;
or

(b} the servicing of an insurance application, policy, contract, or certificate.

(14) "Investigative consumer report” means a consumer report or portion thereet of a consumer
report containing information about a natural person‘s character, general reputation, personal
characteristics, or mode of living obtained through personal interviews with the person’s neighbors, friends,
associates, acquaintances, or others who may have knowledge concerning sueh—emé& this type of
information.

{15) "Medical care institution” means a facility or institution that is licensed to provide health cére
services to natural persons, including but not limited to health maintenance organizations, home health
agencies, hospitals, medical clinics, public health agencies, rehabilitation agencies, and skilled nursing
facilities.

{16) "Medical professional” means a persan who_is licensed or certified to provide health care
services to natural persons, including but not limited to a chiropractor, clinical dietitian, clinicai
psychologist, dentist, nurse, occupational therapist, optometrist, pharmacist, physical therapist, physician,
podiatrist, psychiatric social worker, or speech therapist.

{17} "Medical record infoermation” means personal information that:

(a) relates to an individuai’s physical or mental condition, medicai history, or medical treatment;
and

(b} is obtained from a medical professional or medical care institution, from the individual, or from
the individual’s spouse, parent, or legal guardian.

(18} "Person"” means a natural person, corparation, association, partnership, or other legal entity.

{19} "Personal information” means any individually identifiable information gathered in connection
with an insurance transaction from which judgments can be made about an individual's character, habits,
avocations, finances, occupation, general reputation, credit, health, or any other personal characteristics.
Personal information includes an individual’s name and address and medical record information but does
nat inctude privileged information.

(20) "Palicyholder" means a person who:
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{a) in the case of individual property or casualty insurance, is a present named insured;

(b) in the case of individual life, health, or disability insurance, is a present policyowner; or

(c) in the case of group insurance that is individually underwritten, is a present group certificate
holder.

{21} "Pretext interview" means an interview during which a person, in an attempt to obtain
information about a natural person, performs one or more of the following acts:

{a) pretends to be someone ke the person is not;

(b} pretends to represent a person he-is not in fact representing being represented;

{c) misrepresents the true purpose of the interview; or

(d) refuses to identify hirrseH the person performing the interview upon request.

{22) "Privileged information” means any individually identifiable information that:

{a}) relates to a elaimferirsuranae-berefits-ara civil or criminal proceeding involving an individual;
and

{b) is collected in connection with or in reasonable anticipation of a claim for insurance benefits
or civil or criminal proceeding involving an individual. Information otherwise meeting the requirements of
privileged information under this subsection will be considered "personal information” under this chapter
it it is disclosed in violation of 33-19-306.

{23) "Residual market mechanism" means an association, organization, or other entity defined or
described in 61-6-144, '

{24) "Termination of insurance coverage" or "termination of an insurance policy" means either a
cancellation or nonrenewal of an insurance policy, in whole or in part, for any reason other than the failure
tc pay a premium as required by the policy.

{25) "Unauthorized insurer” means an insurance institution that has not been granted a certificate

of authority by the commissioner to transact the business of insurance in this state.”

Section 2. Section 33-19-302, MCA, is amended to read:

"33-19-302. Correction, amendment, or delefion of recorded personal information. (1) Within 30
business days from the date of receipt of a written request from an individual to correct, amend, or delete
any recorded personal information in its pessession about the individual, an iﬁsurance institution, insurance
producer, or insurance-support organization shall either:
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{a) correct, amend, or delete the portion of the recorded personal information in dispute; or

(b} notify the individual of:

(i} its refusal to make sdeh the correction, amendment, or deletior;

(i) the reasons for the refusal; and

{iii) the individual’s right to file a statement as provided in subsection {3).

(2) If the insurance institution, insurance producer, or insurance-suppost grganization corrects,
amends, or deletes recorded personal information in accordance with subsection (1)(a}, the insurance
institution, insurance producer, or insurance-support erganization shall se notify the individual in writing

about the action that it has taken and furnish the correction, amendment, or fact of deletion to:

{a) any person specifically designated by the individual who may have, within the preceding 2

years, received sueh recorded personal information about the individuat;

{b) any insurance-support arganization whose primary source of personal information is insurance
institutions if the insurance-support organization has systematically received sueh recorded personal
information from the insurance institution within the preceding 7 years, but the correction, amendment, or
fact of deletion need not be furnished if the insurance-support organization no longer maintains recorded
personal information about the individual; and

{c) anyinsurance-support organization that furnished the personal information whieh that has been
corrected, amended, or deleted.

{3) Whenever an individual disagrees with an insurance institution’s, insurance producer’s, or
insurance-support organization’s refusal to correct, amend, or delete recorded persanal information, the
individual may file with the insurance institution, insurance producer, or insurance-support organization:

(a) a concise statement setting forth what the individual thinks is the correct, relevant, ar fair
information; and

{b} aconcise statement of the reasons why the individual disagrees with the insurance institution’s,
insurance producer’s, or insurance-support organization’s refusal to correct, amend, or delete recorded
personal information.

(4) If an individual files either statement described in subsection (3), the insurance institution,
insurance producer, or insurance-support organization shall:

(a) file the statement with the disputed personal information and provide a means by which anyone

reviewing the disputed personal information will be made aware of the individual's statement and have
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access to it;

(b} in any subseguent disclosure by the insurance institutibn, insurance producer, or
insurance-support organization of the recorded personal information that is the subject of disagreement,
clearly identify the matter in dispute and provide the individual’s statement along with the recorded personal
information being disclosed; and

{c) furnish the statement to the persons in the manner specified in subsection (2},

(6} The commissioner may review a refusal by an_insurance institution, insurance producer, or

insurance-support organization to correct, amend, or delete recorded personal information in order to

determine if the refusal is reasonable. The commissioner may order the insurance institution, insurance

producer, or insurance-support organization to correct, amend, or delete information that the commissioner

determines is inappropriate in an individual’s recorded information file.

{6) The rights granted individuals by this section extend to all natural persons to the extent
information about them is collected and maintained by an insurance institution, insurance producer, or
insurance-support organization in connection with an insurance transaction. The rights granted to natural
persons by this subsection do not extend to information about them that relates to and is coilected in
connection with or in reasonable anticipation of a claim or civil or criminal proceeding involving them.

8}{7] For the purposes of this section, the term "insurance-support organization” dc;es not include

a consumer reporting agency."”

Section 3. Section 33-19-303, MCA, is amended to read:

"33-19-303. Reasons for adverse underwriting decisions. (1) If an adverse underwriting decision
is made, the insurance institution or insurance producer responsible for the decision shall:

{a) either provide the applicant, policyholder, or individual proposed far coverage with the specific
reason or reasons for the adverse underwriting decision in writing or advise sueh the person that upon
written request, #e the person may receive the specific reason or reasons in writing; and

{b) provide the applicant, policyholder, or individual proposed for coverage with a summary of the
rights established under subsection (2} and 33-19-301 and 33-19-302.

{2) If a written request is received within 90 business days from the date of the mailing of notice
or other communication of an adverse underwritill\g decision to an applicant, policyholder, or individual

proposed for coverage, the insurance institution or insurance producer shall within 21 business days from
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the date of receipt of the written request furnish the person:

{a} the specific reason or reascns for the adverse underwriting decision, in writing, if suel the
information was not initially furnished in writing pursuant to subsection (1){a);

{b) the specific items of personal and privileged information that support those reasons; however:

(i) the insurance institution or insurance producer is not required to furnish specific items of
priviteged information if it has a reasonable suspicion, based upon specific information available for review
by the commissioner, that the applicant, policyholder, or individual proposed for coverage has engaged in
criminal activity, fraud, material misrepresentation, or material nondisclosure; and

(i) specific items of medical record information supplied by a medical care institution or medica!

professional skall must be disclosed either directly to the individual about whom the information relates or

to a medical professional designated by the individual and licensed to provide medical care with respect to
the condition to which the information relates, whichever the insurance ingtitution or insurance producer
prefers; and

{¢) the names and addresses of the institutional sources that supplied the specitic items of
information pursuant to subsection (2)(b), except that the identity of any medical professional or medical
care institution must be disclosed either directly to the individual or to the designated medical professional,
whichever the insurance institution or insurance producer prefers.

{3} The obligations imposed by this section upon an insurance institution or insurance producer may

be satisfied by another insurance institution or insurance producer that is authorized to act on its behalf.

(4) When an adverse underwriting decision results solely from an oral request or inquiry, the
explanation of reasons and summary of rights required by subsection (1) may be given orally but must be
made in writing at the request of the applicant, policyholder, or individual.

{5} An insurance institution or insurance producer responsible for an adverse underwriting decision

may not use information _that the insurance_institution or_insurance producer has reason to believe is

erroneous.”
-END-
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SENATE BILL NO. 113
INTRODUCED BY MCCARTHY
BY REQUEST OF THE STATE AUDITOR

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE DEFINITION OF "INSURANCE-SUPPORT
ORGANIZATION"; ALLOWING THE COMMISSICNER OF INSURANCE TO REVIEW INFORMATION
COMPILED FOR USE IN AN INSURANCE TRANSACTION AND TO ORDER AN INSURANCE INSTITUTION,
INSURANCE PRODUCER, OR INSURANCE-SUPPORT ORGANIZATION TO CORRECT, AMEND, OR DELETE
INFORMATION THAT THE COMMISSIONER DETERMINES IS INARRRORRIATE ERRCNEOUS; REQUIRING
THAT PERSONAL INFORMATION USED FOR INSURANCE UNDERWRITING BE ACCURATE; AND
AMENDING SECTIONS 33-19-104, 33-19-302, AND 33-19-303, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 33-19-104, MCA, is amended to read:

"33-19-104. Definitions. As used in this chapter, the following definitions apply:

(1) (a) "Adverse underwriting decision” means any of the following actions with respect to
insurance transactions involving insurance coverage that are individually underwritten:

{i) a declination of insurance coverage;

(i) a termination of insurance coverage;

(iii) failure of an insurance producer to apply for insurance coverage with a specific insurance
institution whiek that the insurance producer represents and w#ish that is requested by an applicant;

{iv) in the case of a property or casualty insurance coverage:

[A) placement by an insurance institution or insurance producer of a risk with a residual market
mechanism, an unauthorized insurer, or an insurance institution whieh that specializes in substandard risks;
or

(B) the charging of a higher rate on the basis of information that differs from that which the
applicant or policyholder furnished;

(v} in the case of a life, health, or disability insurance coverage, an offer to insure at higher than
standard rates.

SECOND READING
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(b} The following actions are not adverse underwriting decisions, but the insurance institution or
insurance producer responsible for their occurrence shall nevertheless provide the applicant or policyholder
with the specific reason or reasons for their occurrence:

(i) the termination of an individual pelicy form on a class or statewide basis; e¢

(i) a declination of insurance coverage solely because sueh the coverage is not available on a class
or statewide basis; or

(ii) the rescission of a policy.

(2} "Affiliate™ or "affiliated” means a person that who directly or indirectly through one or more
intermediaries controls, is controlled by, or is under comman control with another person.

{3) "Applicant” means a person who seeks to contract for insurance coverage other than a person
seeking group insurance that is not individually underwritten.

{4) "Consumer report” means any written, oral, or ather communicatien of information bearing on
anatural person's credit worthiness, credit standing, credit capacity, character, general reputation, personal
characteristics, or mode of living wihieh that is used or expected to be used in connection with aninsurance
transaction.

() "Consumer reporting agency” means any person wha:

(al regularly engages, in whole or in part, in the practice of assembling or preparing consumer
reports for a monetary fee;

(b} obtains informaticn primarily from sources other than insurance institutions; and

(c} furnishes consumer reports to other persons.

(6} "Control”, including the terms "controlled by" or "under common control with", means the
possession, direct or indirect, of the power to direct or cause the direction of the management and policies
of a person, whether through the ownership of voting securities, by contract other than a commercial
contract for goods or nonmanagement services, or otherwise, unless the power is the result of an official
position with or corporate office held by the person.

{7} "Declination of insurance coverage" means a denial, in whole or in part, by an insurance
institution or insurance producer of requested insurance coverage.

{8} "individual" means a natural person who:

(a) regarding property or casualty insurance, is a past, present, or proposed named insured or

certificate holder;
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{b) regarding life, health, or disability insurance, is a past, present, or proposed principal insured
or certificate holder;

{c) is a past, present, or proposed policyowner;

{d} is a past or present applicant;

{e) is a past or present ciaimant; or

(f) derived, derives, or is proposed to derive insurance coverage under an insurance policy or
certificate subject to this chapter.

(9) "Institutional source"” means a person or governmental entity that provides information about
an individual to an insurance producer, insurance institution, or insurance-support organization, other than:

(a) an insurance producer;

{b) the individual who is the subject of the information; or

(¢} a natural person acting in .a personal capacity rather than a business or professional ca;.)acity.

(10) "Insurance institution” means a corporation, association, partnership, reciprocal exchange,
interinsurer, Lloyd's insurer, fraternal benefit society, or other person engaged in the business of insurance,
including health maintenance organizations, and health service corporations as defined in 33-30-101.
"Insurance institution” does not include insurance producers or insurance-support organizations.

{11} "Insurance producer" means an insurance producer as defined in 33-17-102 and 33-30-311.

{12) (a) "Insurance-support organization” means a person who regulariy-enrgages—ia-whole-erin
part—H-the-practice-ofassembling-orcoleeting agssembles or collects information about natural persons for

the primary purpose of providing the information to an insurance institution or insurance producer for

insurance transactions, including:

(i) the furnishing of consumer reports or investigative consumer reports to aninsurance institution
or ingsurance producer for use in connection with an insurance transaction; or

(i) the collection of personal infarmation from insurance institutions, insurance producers, or other
insurance-support organizations for the purpose of detecting or preventing fraud, material
misrepresentation, or material nondisciosure in connection with insurance underwriting or insurance ciaim
activity.

(b) The following persons are not insurance-support organizations for purposes of this chapter:
insurance praducers, government institutions, insuranee+Rstitutiens; medical care institutions, and medical
profassionals.
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{13) "Insurance transaction” means a transaction involving insurance primarily for personal, family,
or household needs, rather than business or professional needs, that entails:

(a) the determination of an individual’s eligibility for an insurance coverage, benefit, or payment;
or

(b} the servicing of an insurance application, policy, contract, or certificate.

(14) "Investigative consumer report” means a consumer report or portion thereef of a consumer
report containing information about a natural person’'s character, general reputation, personal
characteristics, or mode of living obtained through personal interviews with the persen’s neighbors, friends,
associates, acquaintances, or others who may have knowledge concerning sueb—iterms this type of
information.

(15} "Medical care institution” means a facility or institution that is licensed to provide health care
services to natural persons, including but not limited to health maintenance organizations, home health
agencies, hospitals, medical clinics, public health agencies, rehabilitation agencies, and skilled nursing
facilities.

(18) "Medical professional” means a person who is licensed or certified to provide health care
services to natural persons, including but not limited to a chiropractor, clinical dietitian, cfinicai
psychologist, dentist, nurse, occupational therapist, optometrist, pharmacist, physical therapist, physician,
podiatrist, psychiatric social worker, or speech therapist.

{17) "Medical record information” means personal information that;

{a) relates to an individual’s physical or mental condition, medical history, or medical treatment;
and

(b} is obtained from a medical prafessional or medical care institution, from the individual, or from
the individual’s spouse, parent, or legal guardian,

(18) "Person” means a natural person, corporation, association, partnership, or other legal entity.

{19} "Personal information” means any individually identifiable information gathered in connection
with an insurance transaction from which judgments can be made about an individual’s character, habits,
avocations, finances, occupation, general reputation, credit, health, or any other personal characteristics.
Personal information includes an individual’s name and address and medical record information but does
not include privileged information.

{20) "Policyholder” means a person who:
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(a) in the case of individual property or casualty insurance, is a present named insured;

{b} in the case of individual life, health, or disability insurance, is a present policyowner; or

{c) in the case of group insurance that is individually underwritten, is a present group certificate
holder.

{21) "Pretext interview" means an interview during which a person, in an attempt to obtain
information about a natural person, performs one or more of the following acts:

(a) pretends to be someone ke the person is not;

{b) pretends to represent a person he—s not in fact representirg being represented;

{c} misrepresents the true purpose of the interview; or

(d) retfuses to identify himself the person performing the interview upon request.

(22) "Privileged information” means any individually identifiable information that:

{a) relates to a elgim-torRsdranee-benefitsora civil or criminal proceeding involving an individuat:
and

(b) is collected in connection with or in reasonable anticipation of a claim for insurance benefits
or civil or criminal proceeding involving an individual. Information atherwise meeting the requirements of
privileged information under this subsection will be considered "personal information” under this chapter
if it is disclosed in violation of 33-19-306.

{23) "Residual market mechanism"” means an association, organization, or other entity defined or
described in 61-6-144.

(24) "Termination of insurance coverage" or "termination of an insurance policy” means either a
cancetlation or nonrenewal of an insurance policy, in whole or in part, for any reason other than the failure
to pay a premium as required by the policy.

(2B) "Unauthorized insurer” means an insurance institution that has not been granted a certificate

ot authority by the commissianer to transact the business of insurance in this state.”

Section 2. Section 33-19-302, MCA, is amended to read:

"33-19-302. Correction, amendment, or deletion of recorded personal information. (1) Within 30
business days from the date of receipt of a written request from an individual to correct, amend, or delete
any recorded personal information in its possession ahout the individual, an insurance institution, insurance
producer, of insurance-support organization shall either:
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{a} correct, amend, or delete the portion of the recorded personal informatian in dispute; or

(b} notify the individual of:

(i} its refusal to make sueh the correction, amendment, or deletion;

(i} the reasons for the refusal; and

{iii) the individual’s right to file a statement as provided in subsection (3).

{2} If the insurance institution, insurance producer, or insurance-support organiiation corrects,
amends, or deletes recarded personal information in accordance with subsection (1){a), the insurance
institution, insurance producer, or insurance-support organization shall se notify the individual in writing

about the action that it has taken and furnish the correction, amendment, or fact of deletion to:

(a) any person specifically designated by the individual who may have, within the preceding 2

years, received sueh recorded personal information about the individual;

{b) any insurance-support organization whose primary source of personal infarmation is insurance
institutions if the insurance-support organization has systematically received sueh recorded personal
information from the insurance institution within the preceding 7 years, but the correction, amendment, or
fact of deletion need not be furnished if the insurance-support organization no langer maintains recorded
personal information about the individual; and

{c) anyinsurance-support organization that furnished the personal information whiek that has been
corrected, amended, or deleted.

(3) Whenever an individua! disagrees with an insurance institution’s, insurance producer's, or
insurance-support organization’s refusai to correct, amend, or delete recorded personal information, the
individual may file with the insurance institution, insurance producer, or insurance-support arganization:

{a) a concise statement setting forth what the individual thinks is the correct, relevant, or fair
information; and

{b) aconcise statement of the reasons why the individual disagrees with the insurance institution’s,
insurance producer’s, or insurance-support organization’s refusal to correct, amend, or delete recorded
personal information,

(4) If an individual files either statement described in subsection {3}, the insurance institution,
insurance producer, or insurance-support organization shall:

(a) file the statement with the disputed persanal information and provide a means by which anyone
reviewing the disputed personal information will be made aware of the individual’s statement and have

[ Legislative

., Servi - -
1 Dyvisian 6 SB 113



55th Legislature SB0O113,02

N

(8]

QW O N,

1

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

access to it;

(b) in any subsequent disclosure by the insurance institution, insurance producer, or
insurance-support organization of the recorded personal information that is the subject of disagreement,
clearly identify the matter in dispute and provide the individual’s statement along with the recorded personal
information being disclosed; and

{c} furnish the statement to the persons in the manner specified in subsection {2).

(8} The commissigoner may review a refusal by an insurance institution, insurance producer, or

insurance-support organization to_correct, amend, or delete recorded personal information in order to

determine if the refusa—is—reasorable INFORMATION IS CORRECT. The commissioner may order the

insurance institution, insurance producer, or insurance-support organization to correct, amend, or _delete

information that the commissioner determines is _irappropriate ERRONEQOUS in an individual’'s recorded

information file.

{6) The rights granted individuals by this section extend to all natural persons to the extent
information about them is collected and maintained by an insurance institution, insurance producer, or
insurance-support organization in connection with an insurance transaction. The rights granted to natural
persons by this subsection do not extend to information about them that relates to and is collected in
connection with ar in reasonable anticipation of a claim or civil or criminal proceeding involving them.

{B}7) For the purposes of this section, the term "insurance-support organization” does not include

a consumer reporting agency."”

Section 3. Section 33-19-303, MCA, is amended to read:

“33-19-303. Reasons for adverse underwriting decisions. {1} If an adverse underwriting decision
is made, the insurance institution or insurance producer responsible for the decision shall:

{a) either provide the applicant, policyholder, or individual proposed for coverage with the specific
reason or reasons for the adverse underwriting decision in writing or advise sweh the person that upon
written request, he the person may receive the specific reason or reasons in writing; and

{b) provide the applicant, policyholder, or individual proposed for coverage with a summary of the
rights established under subsection (2) and 33-19-301 and 33-19-302.

{2) If a written request is received within 90 business days from the date of the mailing of notice
or other communication of an adverse underwriting decision to an applicant, policyholder, or individual
| Legisiative
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proposed for coverage, the insurance institution or insurance praducer shall within 21 business days from
the date of receipt of the written request furnish the person:

(a) the specific reason or reasons for the adverse underwriting decision, n writing, if seeh the
information was nat initially furnished in writing pursuant to subsection {(1}{a);

(b) the specific items of personal and privileged information that support those reasons; however:

(i} the insurance institution or insurance producer is not required to furnish specific items of
privileged information if it has a reasonable suspicion, based upon specific information available for review
by the commissioner, that the applicant, policyholder, or individual proposed for coverage has engaged in
criminal activity, fraud, material misrepresentation, or material nondisclosure; and

(ii) specific items of medical record information supplied by a medical care institution or medical
professional sha# must be disclosed either directly to the individual about whom the informaticon relates or
to a medical professional designated by the individual and licensed to provide medical care with res;.)ect to
the condition to which the information relates, whichever the insurance institution or insurance producer
prefers; and

(¢} the names and addresses of the institutional sources that supplied the specific items of
information pursuant to subsection (2){b}, except that the identity of any medical professional or medical
care institution must be disclosed either directly to the individual or to the designated medical professional,
whichever the insurance institution or insurance producer prefers.

(3} The obligations imposed by this section upon an insurance institution or insurance producer may
be satisfied by another insurance institution or insurance producer that is authorized to act on its behalf.

{4) When an adverse underwriting decision results salely from an oral request ar inguiry, the
explanation of reasons and summary of rights required by subsection (1) may be given oraily but must he

made in writing at the request of the applicant, policyholder, or individual.

-END-
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SENATE BILL NO. 113
INTRODUCED BY MCCARTHY
BY REQUEST OF THE STATE AUDITOR

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE DEFINITION OF "INSURANCE-SUPPORT
ORGANIZATION"; ALLOWING THE COMMISSIONER OF INSURANCE TO REVIEW INFORMATION
COMPILED FOR USE IN AN INSURANCE TRANSACTION AND TO ORDER AN INSURANCE INSTITUTION,
INSURANCE PRCDUCER, OR INSURANCE-SUPPORT ORGANIZATION TO CORRECT, AMEND, OR DELETE
INFORMATION THAT THE COMMISSIONER DETERMINES IS HNARRRORRIATE ERRONEOUS; REQUIRING
THAT PERSONAL INFORMATION USED FOR INSURANCE UNDERWRITING BE ACCURATE; AND
AMENDING SECTiC)NS 33-19-104, 33-19-302, AND 33-19-303, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT. '
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SENATE BILL NO. 113
INTRODUCED BY MCCARTHY
BY REQUEST OF THE STATE AUDITCR

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE DEFINITION OF “INSURANCE-SUPPCRT
ORGANIZATION"; ALLOWING THE COMMISSIONER OF INSURANCE TO REVIEW INFORMATION
COMPILED FOR USE IN AN INSURANCE TRANSACTION AND TO ORDER AN INSURANCE INSTITUTION,
INSURANCE PRODUCER, OR INSURANCE-SUPPORT CRGANIZATICON TO CORRECT, AMEND, OR DELETE
INFORMATION THAT THE COMMISSIONER DETERMINES IS WNARPRORRIATE ERRONEQUS: REQUIRING
THAT PERSONAL INFORMATION USED FOR INSURANCE UNDERWRITING BE ACCURATE; AND
AMENDING SECTIONS 33-19-104, 33-19-302, AND 33-18-303, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA;

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
{(YELLOW) FOR COMPLETE TEXT.
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SENATE BiLL NO. 113
INTRODUCED BY MCCARTHY
BY REQUEST OF THE STATE AUDITOR

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE DEFINITION CF "INSURANCE-SUFPPORT
ORGANIZATION"; ALLOWING THE COMMISSIONER OF INSURANCE TO REVIEW INFORMATION
COMPILED FOR USE IN AN INSURANCE TRANSACTION AND TO ORDER AN INSURANCE INSTITUTICN,
INSURANCE PRODUCER, OR INSURANCE-SUPPORT ORGANIZATION TO CORRECT, AMEND, OR DELETE
INFORMATION THAT THE COMMISSIONER DETERMINES |S INARRRORRIATE ERRONEOUS; REQUIRING
THAT PERSONAL INFORMATION USED FOR INSURANCE UNDERWRITING BE ACCURATE; AND
AMENDING SECTIONS 33-19-104, 33-19-302, AND 33-19-303, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA!

Section 1. Section 33-19-104, MCA, is amended to read:

"33.19-104. Definitions. As used in this chapter, the following definitions apply:

{1} {a) "Adverse underwriting decision” means any of the following actions with respect to
insurance transactions involving insurance coverage that are individually underwritten:

{i) a declination of insurance covarage;

(i) a tarmination of insurance coverage;

(iii} failure of an insurance producer 10 apply for insurance coverage with a specific insurance
institution whieh that the insurance producer represents and whieh that is requested by an applicant;

(ivl in the case of a property or casualty insurance coverage:

{A) piacement by an insurance institution or insurance producer of a risk with a residuai market
mechanism, an unauthorized insurer, or an insurance institution whieh that specializes in substandard risks;
or

(B) tha charging of a higher rate on the basis of information that differs from that which the
applicant or policyholder furnished;

{v) in the case of a life, health, or disability insurance coverage, an offer to insure at higher than

standard rates.
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(b) The following actions are not adverse underwriting decisions, but the insurance institution or
insurance producer responsible for their occurrence shall nevertheless provide the applicant or policyholder
with the specific reason or reasans for their occurrence:

(i) the termination of an individual policy form on a class or statewide basis; e

(i) a declination of insurance coverage solely because swueh the coverage is not available on a class
or statewide basis; or

{iii} the rescission of a policy.

{2) "Affiliate" or "affiliated" means a person that who directly or indirectly through one or more
intermediaries controls, is controlled by, or is under comman control with ancther person.

{3} "Applicant” means a person who seeks to contract for insurance coverage other than a person
seeking group insurance that is not individually underwritten.

{4} "Consumer report” means any written, oral, or other communication of information bearing on
anatural person’s credit worthiness, credit standing, ¢redit capacity, character, general reputation, personal
characteristics, or mode of living whieh that is used or expected to be used in connection with an insurance
transactian.

{8) "Consumer raporting agency” means any person who:

{a) regularly engages, in whole or in part, in the practice of assembling or preparing consumer
reports ‘for a monetary fee;

(b} obtains information primarily from sources other than insurance institutions; and

(c} furnishes consumer reports to other persans.

(6) "Control”, including the terms " controlled by" or "under common controt with”, means the
possession, d_irect or indirect, of the power to direct or cause the direction of the management and paolicies
of a person, whether through the ownership of voting securities, by contract other than a commercial
contract for goods or nonmanagement services, or otherwise, unless the power is the resuit of an official
position with or corporate office heid by the person.

{7) "Declination of insurance coverage” means a denial, in whole or in part, by an insurance
institution or insurance producer of requested insurance coverage.

{8) "Individual" means a natural person who:

(a) regarding property or casualty insurance, is a past, prasent, or proposed named insured or

certificate holder:

Legisiative
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{b) regarding life, health, or disability insurance, is a past, present, or proposed principal insured
or certificate holder;

(c) is a past, present, or proposed policyowner;

(d} is a past or present applicant;

(e) is a past or present claimant; or

(f) derived, derives, or is proposed to derive insurance coverage under an insurance policy or
certificate subject to this chapter.

{9) “Institutional source” means a person or governmental entity that provides information about
an individual to an insurance producer, insurance institution, or insurance-support organization, other than:

(@) an insurance producer;

{b) the individual who is the subject of the information; or

(c) a natural person acting in a personal capacity rather than a business or professianal ca;-Jacity.

{10} "Insurance institution" means a corporation, association, partnership, reciprocal exchange,
interinsurer, Lloyd’s insurer, fraternal benefit society, or other person engaged in the business of insurance,
including health maintenance organizations, and health service carporations as defined in 33-30-101.
“Insurance institution” does not include insurance producers or insurance-support organjzations.

{11) "Insurance producer” means an insurance producer as defined in 33-17-102 and 33-30-311.

{12) {a) "Insurance-support organization” means a person who regularhyengages,—in—whole-erin
part-inthe-practiee-ofascombling-oroollesting assembles or collects information about natural persons for
the priFrary purpose of providing the information to an insurance institution or insurance producer for
insurance transactions, inciuding:

(i) the furnishing ot consumer reports or investigative consumer reports to aninsurance institution
or insurance producer for use in connection with an insurance transaction; or

{ii} the collection of personal information from insurance institutions, insurance producers, or other
insurance-support organizations for the purpose of detecting or preventing fraud, material
misrepresentétion, or material nondisclosure in connection with insurance underwriting or insurance claim
activity.

{b) The following persons are not insurance-support organizations for purposes of this chapter:
insurance producers, government institutions, Hsurance-hstitutions; medical care institutions, and medicai

professionals.
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{13) "Insurance transaction"” means a transaction involving insurance primarily for personal, family,
or household needs, rather than business or professional needs, that entails:

{a) the determination of an individual’s eligibility for an insurance coverage, benefit, or payment;
or

(b) the servicing of an insurance application, policy, contract, or certificate.

{14) “Investigative cansumer report” means a consumer report or portion thereef of a consumer
report cantaining information about a natural person’s character, general reputation, personal
characteristics, or mode of living obtained through personal interviews with the person’s neighbors, friends,
associates, acguaintances, or others who may have knowledge concerning sueh—items this type of
information,

{15) "Medical care institution” means a facility or institution that is licensed to provide health care
services to natural persons, including but not limited to health maintenance organizations, home health
agencies, hospitals, medical clinics, public health agencies, rehabilitation agencies, and skilled nursing
facilities.

(16) "Medical professional” means a person who is licensed of Eertiﬁed to provide health care
services to natural persons, including but not limited to a chiropractor, clinical dietitian, clinical
psychologist, dentist, nurse, occupational therapist, optometrist, pharmacist, physical therapist, physician,
podiatrist, psychiatric social worker, or speech therapist.

(17} "Medical record information” means personal information that:

(a) refates to an individual’s physical or mental condition, medical history, or medical treatment;
and

(b) is obtained from a medical professional or medical care institution, from the individual, or from
the individual’s spouse, parent, or legal guardian,

(18) "Person” means a natural person, corporation, association, partnership, or other legal entity.

(18] "Personal information™ means any individually identifiable information gathered in connection
with an insurance transaction from which judgments can be made about an individual's character, habits,
avocations, finances, occupation, general reputation, credit, health, or any other personal characteristics.
Personal information includes an individual's name and address and medical record information but does
nat include privileged information.

{20) "Policyholder” means a person who:
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{a) in the case of individual property or casualty insurance, is a present named insured;

{b) in the case of individual life, health, or disability insurance, is a present policyowner; or

{c} in the case of group insurance that is individually underwritten, is a present group certificate
holder.

(21} "Pretext interview" means an interview during which a person, in an attempt to obtain
information about a natural person, performs one or more of the following acts:

{a) pretends to be someone ke the person is not;

(b] pretends to represent a person Re—& not in fact representing being represented;

(c) misrepresents the true purpose of the interview; or

{d} refuses to identify hirnseH the person performing the interview upon request.

{22) "Privileged information” means any individually identifiable information that:

{a) relates to a etairmderinsuranee-benefits-ora civil or criminal proceeding invoiving an individual;
and

{b) is coltected in connection with or in reasonable anticipation of a claim for insurance benefits
or civil or criminal proceeding involving an individual. Information otherwise meeting the requirements of
privileged information under this subsection will be considered "personal information” under this chapter
if it is disclosed in violation of 33-19-306.

{23) "Residual market mechanism" means an association, organization, or ather entity defined or
described in 61-6-144,

(24} "Termination of insurance coverage" or "termination of an insurance policy” means either a
cancellation or nonrenewal of an insurance policy, in whaole or in part, for any reason other than the failure
to pay & premium as required by the policy.

(25} "Unauthorized insurer” means an insurance institution that has not been granted a certificate

of authority by the commissioner to transact the business of insurance in this state.”

Section 2. Section 33-19-302, MCA, is amended to read:

"33-19-302. Carrsction, amendment, or deletion of recorded personal information. {1} Within 30
business days from the date of receipt of a written request from an individual to correct, amend, or delete
any recorded personal information in its possession about the individual, an insurance institution, insurance

producer, or insurance-support organization shall either:
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{a) correct, amend, or delete the portion of the recorded personal information in dispute; or

(b} notity the individual of:

(i} its refusal to make sueh the correction, amendment, or deletion;

(ii) the reasons for the refusal; and

{iih the individual’s right to file a statement as provided in subsection (3).

(2) If the insurance institution, insurance producer, or insurance-support organization corrects,
amends, or deletes recorded personal information in accordance with subsection {1}{a), the insurance
institution, insurance producer, or insurance-support organization shall se notify the individual in writing
about the action that it has taken and furnish the correction, amendment, or fact of deletion to:

(a) any person specifically designated by the individual who may have, within the preceding 2

years, received suoh recorded personal information about the individual;

{b) any insurance-support organization whose primary saurce of personal information is insurance
institutions if the insurance-support crganization has systematically received sueh recorded personai
infarmation from the insurance institution within the preceding 7 years, but the correction, amendment, or
fact of deletion need not be furnished if the insurance-support organization no longer maintains recorded
personal information about the individual; and

{c) any insurance-support organization that furnished the persona! information whish that has been
corrected, amended, or deleted.

{3) Whenever an individual disagrees with an insurance institution's, insurance producer’s, or

' insurance-support organization’s refusal to correct, amend, or delete recorded personal information, the

individual may file with the insurance institution, insurance producer, ar insurance-support organization:

(a) a concise statement setting forth what the individual thinks is the correct, relevant, or fair
information; and

(b} aconcise statement of the reasons why the individual disagrees with the insurance institution’s,
insurance producer’s, or insurance-support organization’s rafusal to correct, amend, or delete racarded
personal information,

{4) if an individual files either statement described in subsection (3), the insurance institution,
insurance producer, or insurance-support arganization shall;

(a) file the statement with the disputed personal information and previde a means by which anyone
reviewing the disputed personal infarmation will be made aware of the individual’s statement and have
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access to it;

b} in any subsequent disclosure by the insurance institution, insurance producer, or
insurance-support organization of the recorded personal information that is the subject of disagreement,
clearly identify the matter in dispute and provide the i'ndividual's statement along with the recorded personal
information being disclosed; and

(c} furnish the statement to the persons in the manner specified in subsection (2},

{(6) The commissioner may review a refusal by an insurance institution, insurance producer, or

insurance-support organization to correct, amend, or delete recorded personal information in order to

determine if the refusat-is—+easonable INFORMATION IS CORRBECT. The commissioner may order the

insurance institution, insurance producer, or insurance-suppart organization to correct, amend, or delete

information that the commissioner determines is irapprepriate ERRONEQUS in an individual’'s recorded

information file,

{6) The rights granted individuals by this section extend to all natural persons to the extent
information about them is collected and maintained by an insurance institution, insurance producer, or
insurance-support arganization in connection with an insurance transaction. The rights granted to natural
persons by this subsection do not extend to information about them that relates to and is collected in
connection with or in reasonable anticipation of a claim ar civil or criminal proceeding involving them.

(—6+1_71 For the purposes of this section, the term "insurance-support organization” does not include

a consumer reporting agency.”

Section 3. Section 33-19-303, MCA, is amended to read:

"33-19-303. Reasons for adverse underwriting decisions. (1) If an adverse underwriting decision
is made, the insurance institution or insurance producer responsible for the decision shall:

{a) either pravide the applicant, policyhoider, or individual propased for coverage with the specific
reason or reasons for the adversa underwriting decision in writing or advise sueh the person that upon
written request, ke the person may receive the specific reason or reasons in writing; and

(b) provide the applicant, policyholder, or individual proposed for coverage with a summary of the
rights established under subsection {2) and 33-19-301 and 33-19-302.

{2) If a written request is received within 90 business days from the date of the mailing of notice

or other communication of an adverse underwriting decision to an applicant, policyholder, or individual
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proposed for coverage, the insurance institution or insurance producer shall within 21 business days from
the date of receipt of the written request furnish the person:

{a) the specific reason or reasons for the adverse underwriting decision, in writing, if stek the
information was not initially furnished in writing pursuant to subsection (1){a);

(b) the specific items of personal and privileged information that support those reasons; however:

{i) the insurance institution or insurance producer is not required to furnish specific items of
privileged information if it has a reasonable suspicion, based upon specific information available for review
by the commissioner, that the applicant, policyholder, or individual proposed for coverage has engaged in
criminal activity, fraud, material misrepresentation, or material nondisclosure; and

{ii) specific items of medical record information supplied by a medical care institution or medical
professional shall must be disclosed either directly to the individual about whom the information relates or
to a medical professional designated by the individual and licensed to provide medical care with resr.Ject to
the condition to which the information relates, whichever the insurance irstitution or insurance producer
prefers; and

(c) the names and addresses of the institutiocnal sources that supplied the specific items of
information pursuant to subsection {2)(b), except that the identity of any medical professional or medical
care institution must be disciosed either directly to the individual ar to the designated medical professional,
whichever the insurance institution or insurance producer prefers.

(3) The obligations imposed by this section upon an insurance institution or insurance producer may

be satisfied by another insurance institution or insurance producer that is authorized to act on its behalf.

(4) When an adverse underwriting decision results solely from an oral request or inguiry, the

explanation of reasons and summary of rights required by subsection (1) may be given orally but must be

made in writing_at the request of the applicant, policyholder, or individual.

-END-
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