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SENATE BILL NO. 108
INTRODUCED BY BECK
BY REQUEST OF THE MONTANA WATER ADJUDICATION ADVISORY COMMITTEE

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING WATER ADJUDICATION LAWS;
ALLOWING THE WATER COURT TO ADJUDICATE ABANDONMENT OF WATER RIGHTS; ALLOWING A
WATER JUDGE TO CONSIDER RELEVANT EVIDENCE AR!SING BEFORE OR AFTER JULY 1, 1973;
PROVIDING FOR THE WATER COURT TO ENTER A TEMPORARY PRELIMINARY DECREE FOR ANY
CATEGORY OF CLAIM THAT REQUIRES ADJUDICATION; REQUIRING OBJECTIONS TO BE FILED AT THE
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INITIAL DECREE STAGE; ALLOWING CLAIMANTS AND OBJECTORS TO AMEND THEIR CLAIMS OR
11 OBJECTIONS; GIVING CLAIMANTS AN OPPORTUNITY TO FILE COUNTEROBJECTIONS; ENCOURAGING
12 INCREASED USE OF ALTERNATIVE DISPUTE RESOLUTION; CLARIFYING THE PROCESS FOR
13 ADMINISTERING WATER RIGHTS PENDING ADJUDICATION; AMENDING SECTIONS 3-7-501, 85-2-227,
14 85-2-231, 85-2-233, AND 85-2-406, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

16  BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

17
18 Section 1. Section 3-7-501, MCA, is amended to read:
19 "3-7-501. Jurisdiction. (1} The jurisdiction of each judicial district concerning the determination

20 and interpretation of cases certified to the court under 85-2-309 or of existing water rights is exercised
21 exclusively by it through the water division or water divisions that contain the judicial district whally or
22 partly.

23 (2) Ne A water judge may not preside over matters concerning the determination and interpretation
24 of cases certified to the court under 85-2-3C9 or of existing water rights beyond the boundaries specified
25 in 3-7-102 for his the judge’s division except as provided in 3-7-201.

28 (3) The water judge for each division shall exercise jurisdiction over all matters concerning cases
27 certified to the court under 85-2-309 or concerning the determination and interpretation of existing water
28  rights within kis the judge’s division as specified in 3-7-102 that are considered filed in or transferred to

28 ajudicial district wholly or partly within the division,

30 {4} The determination and interpretation of existing water rights includes, without limitation, the
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adjudication of total or partial abandonment of existing water rights occurring at any time before the eniry

of the final decree.”

Section 2. Section 85-2-227, MCA, is amended to read:

"85-2-227. Claim to constitute prima facie evidence -- relevant evidence -- abandonment. (1} For

purposes of adjudicating rights pursuant to this part, a claim of an existing right filed in accordance with
85-2-221 or an amended claim of existing right constitutes prima facie proof of its content until the
issuance of a final decree. For purposes of administering w‘ater rights, the provisions of a temporary
preliminary decree or a preliminary decree, as modified after objections and hearings, supersede a claim of

existing right until a final decree is issued.

(2) A water judge may consider all relevant evidence in the determination and interpretation of

existing water rights. Relevant evidence under this part may include admissible evidence arising before or

after July 1, 1973.

{3) A water judge may determine all or part of an existing water right to be abandoned based on

a consideration of all relevant evidence, including, without limitation, evidence relating to acts or intent

occurring in whole or in part after July 1, 1973."

Section 3. Section 85-2-231, MCA, is amended to read:

"85-2-231. Temporary preliminary and preliminary decree. (1) A water judge may issue a
temporary preliminary decree prior to the issuance of a preliminary decree if the temporary preliminary
decree is necessary for the orderly adjudication or administration of water rights.

{2) (a) The water judge shall issue a preliminary decree. The preliminary decree shall must be based
on:

(i) the statements of claim before the water judge;

{ii} the data submitted by the department;

(iii) the contents of compacts approved by the Montana legisiature and the tribe or federal agency
or, lacking an approved compact, the filings for federal and Indian reserved rights; and

(iv) any additional data obtained by the water judge.

{b) The preliminary decree shah must be issued within 90 days after the close of the special filing

period set out in 85-2-702(3) or as soon thereafter after the close of that period as is reasonably feasibie.

. Legisiative
\\ervices - 2 . SB 108

Division
Nl



55th Legislature SB0O108.01

-

O W 0 N ;W N

{c) Fhis-soetion-doesnetprevent-the The water judge frem—issuing may issua an interlocutory
other—temporary-—doecree—pursuant-to-86 3 pas-previded—ir-subsection ~of-this—sectien-

of if sueh—a an _interlocutory decree is otherwise necessary for the orderly administration of water rights
. hen ¢ e I ‘

{3} A temporary preliminary decree may be issued for any hydrologically interrelated portion of a

water division, including but not limited to a basin, subbasin, drainage, subdrainage, stream, or single
source of supply of water, or any claim or group of claims at a time different from the issuance of other

temporary preliminary decrees erportiers-of-the-same-deoree.

{4) The temporary preliminary decree or preliminary decree shall must contain the information and

make the determinations, findings, and conclusions required for the final decree under 85-2-234. The-water

{5) If the water judge is satisfied that the report of the water mastier meets the requirements for
the preliminary decree setforth-in-subsections-{Hard {3} and is satisfied with the conclusions contained
in the report, the water judge shall adopt the report as the preliminary decree. If the water judge is not se

satisfied, ke the water judge may—athis-eptien; recommit the report to the master with instructions; ar

modify the report and issue the preliminary decree.

Section 4. Section 85-2-233, MCA, is amended to read:

"85-2-233. Hearing on temporary preliminary decree or preliminary decree -- procedure. {1} (a) For
good cause shown and subject to the provisions of subsection {7} (9}, a hearing must be held before the
water judge on any objection to a temporary preliminary decree or preliminary decree by:

(i} the department;

(i) a person named in the temporary preliminary decree or preliminary decree;

(iii} any person within the basin entitled to receive notice under 85-2-232(1); or
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(iv) any other person who claims rights to the use of water from sources in ather basins that are
hydroiogically connected to the sources within the decreed basin and who would be entitled to receive
notice under 85-2-232 if the claim or ¢laims were from sources within the decreed basin.

{b) For the purposes of this subseaction (1}, "good cause shown” means a written statement
showing that a person has an ownership interest in water or its use that has been affected by the decree.

{c) A person does not waive the right to object to a preliminary decree by failing to object io a

temporary preliminary decree jssued before [the effective date of this act]. However, a person may not

raise an objection to a matter in a preliminary decree if that person was a party to the matter when the
matter was previously litigated and resolved as the result of an objection raised in a temporary preliminary
decree; unless the objection is allowed for any of the following reasons:

(i) mistake, inadvertence, surprise, or excusable neglect;

{ii) newly discovered evidence that by due diligence could not have been discovered in time to move
for a new trial under Rule 59(b}, Montana Rules of Civil Procedure,

{iii) fraud, misrepresentation, or other misconduct of an adverse party;

{iv) the judgment is void; or

(v} any other reason justifying relief from the operation of the judgment.

{d) After [the effective date of this act], a person may not raise an objection or counterobjection

to a matter contained in a subsequent decree issued_under this part if the matter was contained in a prior

decree issued under this part for which there was an objection and counterobjection period unless the

objection is allowed for any of the following reasons:

{i} mistake, inadvertence, surprise, or excusable neglect:

{ii} newly discovered evidence that by due diligence could not have been discovered at the close

of the objection period set forth in subsection (2);

{iii} fraud, misrepresentation, or other misconduct of an adverse party:

(iv] the temporary preliminary decree is void; or

(v} any other reason justifying relief from the operation of the prior decree issued under this part.

The fact that a prior owner of a water right did not object or counterobject at a prior decree stage may not

be a basis for a subsequent owner of the water right to object or counterobject absent a finding that ane

of the provisions in this subsection (1}{d} applies.

(2) H-a-hearirgsrequested—the-requast Obiections must be filed with the water judge within 180
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days after entry of the temporary preliminary decree or preliminary decree. The water judge may, for good
cause shown, extend this time limit up to two additional 90-day periods if application for an extension is
made prior to expiration of the original 180-day period or any extension of it.

{3) Upon expiration of the time_for filing objections under subsection (2), the water iudge shall

notify each party whose claim received an objection that an objection was filed. The notice must set forth

the name of each objector and must allow_an additional 60 days for the party whose claim received an

objection to fite a counterobjection to the claim or claims of the objector. Counterobjections must be limited

to those cliaims that are included within the particutar decree issued by the court.

+3H4) Fherequestforahearing Objections and counterobiections must specify the paragraphs and

pages containing the findings and conclusions to which objection is made. The request must state the

specific grcunds and evidence on which the objections are based.

4{5) (a) Upon expiration of the time for filing ebjeetions—and-upen-timelyreceipt-of-afoguestfor

a-hearing counterobjections under subsection {3), the water judge shall notify each party named in the

temporary preliminary decree or preliminary decree or_that person’s successor as documented in_the

department records that a-hearirg-has-beer+eguested objections and counterobjections have been filed.

The water judge shall fix a day when all parties who wish to participate in future proceedings sast are
required to appear or file a statement, The water judge shall then set a date for a hearing. The water judge

may conduct individual or consolidated hearings. A hearing must be conducted in the same manner as for

other civil actions. At the order of the water judge, a hearing may be conducted by the water master, who
shall prepare a report of the hearing as provided in Rule 53(.), Montana Rules of Civil Procedure.

{b' In conducting hearings pursuant to this chapter, a water judge may require the parties to
participate in settlement conferences or may assiqn the matter 1o a mediator. Any settlement reached by
the parties is subject to review and approval by a water judge.

(6} After the issuance of a temporary preliminary decree or preliminary decree, notice of any motion

to amend a statement of claim or a timely filed objection that may adversely affect other water rights must

be published for 3 consecutive weeks in two newspapers of general circulation in the basin where the

statement of claim or gbjection was filed. The notice must specify that any response must_be_filed within

45 days of the date of the last notice. The water judge may order any additional notice of the motion as

the water iudge considers necessary. The costs of the notice required pursuant to this subsection must

be borne by the moving party.
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#B1(7) Failure to object under subsection {1) to a compact negotiated and ratified under 85-2-702
or 85-2-703 bars any subsequent cause of action in the water court.

#83(8) If the court sustains an objection to a compact, it may declare the compact void. The agency
of the United States, the tribe, or the United States on behalf of the tribe party to the compact is permitted
6 months after the court’'s determination to file a statement of claim, as provided in 85-2-224, and the
court shall issue a new pretiminary decree in accordance with 85-2-231. However, any party to a compact
declared void may appeal from that determination in accordance with those procedures applicable to
85-2-235, and the filing of a notice of appeal stays the period for filing a statement of claim as required
under this subsection.

£4(9) Upon petition by a claimant, the water court may grant a motion for dismissat to an objection
to a temporary preliminary or preliminary decree if the objection pertains to an element of a water right that
was previously decreed and if dismissal is consistent with comman-law principles of issue and claim
preclusion.

{8}{10) The provisions of subsection 4 (9) do not apply to issues arising after entry of the
previous decree, including but not limited to the issues of abandonment, expansion of the water right, and

reasonabie diligence.”

Section 5. Section 85-2-406, MCA, is amended to read:

"85-2-406. District court supervision of water distribution. (1) The district courts shall supervise
the distribution of water among all appropriators. This supervisory authority includes the supervision of all
water commissioners appointed prior or subsequent to July 1, 1973. The supervision skall must be
governed by the principle that first in time is first in right.

{2) (a) A district court may order the distribution of water pursuant to a district court decree

entered prior to July 1, 1973, until an enforceable decree is entered under part 2 of this chapter or the

matter has been adjudicated under the procedure set forth in subsection (2)(b).

{b} When a water distribution controversy arises upan a source of water in which not all existing

rights have ret been conclusively determined according to part 2 of this chapter er—wher—a-basin-is-the

any party to the controversy erafy—persor—whese-righte—are-er-may-be-affected-by-enfercement-of-the

decrae may petition the district court fer+ehe$ 10 certify the matter to the chief water judge. If a
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certification reguest is made, the district court shall certify to the chief water judge the determination of

the existing rights that are involved in the controversy according to part 2 of this chapter. The district court

from which relief is sought may shall retain exclusive jurisdiction to grant injunctive or other relief whieh

that is necessary and appropriate

finaldeeree pending adjudication of the existing water rights certified to the water judge. Certified

controversies must be given priority over all other adjudication matters. After determination of the matters

certified, the water judge shall return the decision to the district court with a tabulation or list of the

existing rights and their relative priorities.

(3) A controversy between appropriators from a source that has been the subject of a final decree
under part 2 of this chapter must be settled by the district eeurt-that-issued-the-final-deeree court. The
order of the district court settling the controversy may not alter the existing rights and priorities established
in the final decree except to the extent the court alters rights based upon abandonment, waste, or illegal
enlargement or change of right. In cases involving permits issued by the department, the court may not
amend the respective rights established in the permits or alter any terms of the permits unless the permits
are inconsistent or interfere with rights and priorities established in the finat decree. The order settling the
controversy must be appended to the final decree, and a copy must be filed with the department. The
department must be served with pracess in any proceeding under this subsection, and the department may,
in its discretion, intervene in the proceeding.

{4) A temporary preliminary decree or preliminary decree or a portion of a temporary preliminary

decree or preliminary decree as modified after objections and hearings is enforceable and administrable

according to its terms. It an action to enforce a temporary preliminary decree or preliminary decree is

commenced, the water judge shall upon referral from the district court establish, in a form determined 1o
be appropriate by the water judge, one or more tabulations or lists of all existing rights and their relative
priorities.

{5) ta¥ A person whose existing rights and priorities are determined in a temporary preliminary

decree or preliminary decree or a person exercising a suspension under 85-2-217 and part 7 of this chapter

may appeal a determination made pursuant to subsection {2).
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1 NEW SECTION. Section 6. Saving clause. [This act] does not affect rights and duties that
2 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this
3  actl
4
5 NEW SECTICN. Section 7. Effective date. [This act] is effective on passage and approval.
6 -END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for ZB0108, as introduced

DESCRIPTION OF FROPQSED LEGISLATION:

An act generally revising water adjudication laws; allowing the Water Court to adjudicate
abandonment of water rights; allowing a water judge to consider relevant evidence arising
before or after July 1, 1973; providing for the Water Court to enter a temporary preliminary
decree for any category of claim that requires adjuciation; reguiring objections to be filed
at the initial decree stage; allowing claimants and objectors to amend their claims cr
objections; giving claimants an opportunity to file counter objections; encouraging increased
use of alternative dispute resolution; clarifying the process for administering water rights
pending adjudication.

ASSUMPTIONS:

Department of Natural Resowrceg and Conservation:

1. The results of this legislation will not increase the workload or expenses incurred by
the DNRC in its role of providing assistance to the Montana Water Court,

2. Because counter objections may now be filed, the objection list prepared by the Water

Court may be slightly larger. DNRC, at the court's direction, mails the nctice of the
objection/counter objection ligt to water users. The number of individual water users
noticed i3 not expected to increase. :

[]!dj g:‘ an:.

1. Because counter cbjectiong may now be filed, the cbjection list prepared by the Water
Court may be slightly larger; however, it ig anticipated that the adjudication prccess
will be improved and expedited.

2. The worklcad of Water Court staff should nct be significantly impacted.

FISCAL IMPARCT:
No fiscal impact anticipated to DNRC or Judiciary.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:

1. It is anticipated the adjudication process will be improved and expedited. The
legislation will assist the administration of water righte among water right holders
and clarify the allocation of water rescurces among ccmpeting interests.

2. The proposed legislation clarifies many issues which otherwise would require much time
and expense to answer through litigation and development cf case law.
3. Since claimants will now be required to file cbjections at the initial decree stage,

duplication of effort by the Water Court will be reduced and claimantsg will have to
defend the right only once.

(/-9 Qm @,%,/;qw

DAVE LEWIS, BUDGET DIRECTOR DATE TOM BﬁEK, PRIMARY SPONSCR DATE
Office of Budget and Program Planning

SB 108
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APPROVED BY COM ON
NATURAL RESOURCES

SENATE BILL NO. 108
INTRODUCED BY BECK
BY REQUEST OF THE MONTANA WATER ADJUDICATION ADVISORY COMMITTEE

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING WATER ADJUDICATION LAWS;
ALLOWING THE WATER COURT TO ADJUDICATE ABANDONMENT OF WATER RIGHTS; ALLOWING A
WATER JUDGE TO CONSIDER RELEVANT EVIDENCE ARISING BEFORE OR AFTER JULY 1, 1973;
PROVIDING FOR THE WATER COURT TO ENTER A TEMFPORARY PRELIMINARY DECREE FOR ANY
CATEGORY OF CLAIM THAT REQUIRES ADJUDICATION; REQUIRING OBJECTIONS TO BE FILED AT THE
INITIAL DECREE STAGE; ALLOWING CLAIMANTS AND OBJECTORS TO AMEND THEIR CLAIMS OR
OBJECTIONS; GIVING CLAIMANTS AN OPPORTUNITY TO FILE COUNTEROBJECTIONS; ENCOURAGING
INCREASED USE OF ALTERNATIVE DISPUTE RESOLUTION; CLARIFYING THE PROCESS FOR
ADMINISTERING WATER RIGHTS PENDING ADJUDICATION; AMENDING SECTIONS 3-7-501, 85-2-227,
85-2-231, 85-2-233, 85-2-404, AND 85-2-406, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE
DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 3-7-501, MCA, is amended to read:

"3-7-601. Jurisdiction. {1} The jurisdiction of each judicial district concerning the determination
and interpretation of cases certified to the court under 85-2-309 or of existing water rights is exercised
exclusively by it through the water division or water divisions that contain the judicial district whoilly or
partly.

(2) MNe A water judge may not preside over matters concerning the determination and interpretation
of cases certified to the court under B5-2-302 or of existing water rights beyond the boundaries specified
in 3-7-102 for kis the '|uage's division except as provided in 3-7-201.

(3) The water judge for each divisicn shall exercise jurisdiction over all matters concerning cases
certified to the court under 85-2-309 or concerning the determination and interpretation of existing water
rights within his the judge’s division as specified in 3:7-102 that are considered filed in or transferred to
a judicial district wholly or partly within the division.

SECOND READING
{ Legislative
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{4) The determination and interpretation of existing water rights includes, without limitation, the

adjudication of total or partial abandonment of existing water rights occurring at any time before the entry

of the final decree.”

Saction 2. Section 856-2-227, MCA, is amended to read:

"85-2-227. Claim to constitute prima facie evidence -- relevant evidence -- abandonment. (1} For

purposes of adjudicating rights pursuant to this part, a claim of an existing right filed in accordance with
85-2-221 or an amended claim of existing right constitutes prima facie proof of its content until the
issuance of a final decree. For purposes of administering water rights, the provisions of a temporary
preliminary decree or a preliminary decree, as modified after objections and hearings, supersede a claim of
existing right until a final decree is issued.

(2) A water judge may consider ali relevant evidence in the determination and interpretation of

existing water rights. Relevant evidence under this part may include admissible evidence arising before or

after July 1, 1973.

{3) A water judge may determine all or part of an existing water right to be abandoned based on

a consideration of all relevantovidense ADMISSIBLE EVIDENCE THAT 1S RELEVANT, including, without

limitation, evidence relating to acts or intent accurring in whaole or in part after July 1, 1973."

Section 3. Section 85-2-231, MCA, is amended to read:

"85-2-231. Temporary preliminary and preliminary decree. (1) A water. judge may issue &
temporary preliminary decree prior to the issuance of a preliminary decree if the temporary preliminary
decree is necessary for the orderly adjudication or administration of water rights.

{2) (&) The water judge shall issue a preliminary decree. The preliminary decree shal must be based
on:

(i) the statements of claim before the water judge;

{it) the data submitted by the department;

{iii) the contents of compacts approved by the Montana legislature and the tribe or federal agency
or, lacking an approved compact, the filings for federal and Indian reserved rights; and

{iv} any additional data obtained by the water judge.

{b) The preliminary decree shal must be issued within 90 days after the close of the special filing

(Legislative
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period set out in 85-2-702(3) or as soon thereafter after the close of that period as is reasonabiy feasible.

{c) Thisseetiondeos—rnotpreventthe The water judge frem-issuing may issue an interlocutory

decree
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of if sweha an interlocutory decree is otherwise necessary for the orderly administration of water rights
. 4 : e -

{3) A temporary preliminary decree may be issued for any hydrologically interrelated portion of a
water division, including but not limited to a basin, subbasin, drainage, subdrainage, stream, or single
source of supply of water, or any claim or group of claims at a time different from the issuance of other
temporary preliminary decrees erpotrtions—ef-the-same-deeres.

(4) The temporary preiiminary decree or preliminary decree shalt must contain the information and

make the determinations, findings, and conctusions required for the final decree under 85-2-234, The-water

(5) If the water judge is satisfied that the report of the water master meets the requirements for
the preliminary decree setferth-in-subsesctiens—{H-and{3} and is satisfied with the conclusions contained
in the report, the water judge shall adopt the report as the preliminary decree. If the water judge is not se

satisfied, he the water judge may--at-his-eption; recommit the report to the master with instructions; or

modify the report and issue the preliminary decree.

Section 4. Section 85-2-233, MCA, is amended to read:

"85-2-233. Hearing on temporary preliminary decree or preliminary decree -- procedure. (1) (a) For
good cause shown and subject to the provisions of subsection # [8), a hearing must be held before the
water judge on any cbjection to a temporary preliminary decree or preliminary decree by:

{i)y the department;

{ii} a person named in the temporary preliminary decree or preliminary decree;
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{iii) any person within the basin entitled to receive notice under 856-2-232{1}; or

{iv} any other person who claims rights to the use of water from sources in other basins that are
hydrologically connected to the sources within the decreed basin and who would be entitled to receive
notice under 85-2-232 if the claim or claims were from sources within the decreed basin.

{b) For the purposes of this subsection (1), "good cause shown" means a written statement
showing that a person has an ownership interest in water or its use that has been affected by the decree.

(c) A person does not waive the right to object to a preliminary decree by failing to object to a

temporary preliminary decree issued before [the effective date of this act]. However, a person may not

raise an objection to a matter in a preliminary decree if that person was a party fo the matter when the
matter was previously litigated and resalved as the result of an objection raised in a temporary preliminary
decree; unless the objection is allowed for any of the following reasons:

{i} mistake, inadvertence, surprise, or excusable negiect; ‘

{ii) newly discovered evidence that by due diligence could not have been discovered in time to move
for a new trial under Rule 59{b}), Montana Rules of Civil Procedure;

{iii} fraud, misrepresentation, or other misconduct of an adverse party;

{iv} the judgment is void; or

{v} any other reason justifying relief from the operation of the judgment.

{d} After [the effective date of this act}, a person may not raise an objection or counterobjection

to a matter contained in a subsequent decree issued under this part if the matter was contained in a prior

decree issued under this part for which there was an objection and counterobijection period unless the
objection is allowed for any of the following reasons:

{i) mistake, inadvertence, surprise, or excusabie neglect;

i) newly discovered evidence that by due diligence could not have been discovered at the close
of the objection period set forth in subsection (2};

{iii) fraud, misrepresentation, or other misconduct of an adverse party:

iv] the temporary preliminary decree is void; or

(v) any other reason justifying relief from the operation of the prior decree issued under this part.

The fact that a prior owner of a water right did not object or counterobject at a prior decree stage may not

be a basis for a subsequent owner of the water right to object or counterobject absent a finding that one

of the provisions in this subsection {1){d) applies.
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(2} H-a-hoaring-isrequestod—the+reguest Objections must be filed with the water judge within 180
days after entry of the temporary preliminary decree or preliminary decree, The water judge may, for good
cause shown, extend this time limit up to two additional 90-day periods if application for an extension is
made prior to expiration of the original 180-day period or any extension of it.

{31 Upon expiration of the time for filing objections under subsection (2}, the water judge shall

notify each party whose claim received an objection that an objection was filed. The notice must set forth

the name of each objector and must allow an additional 60 days for the party whose claim received an

objection to file a counterohijection to the claim or claims of the objector. Caounterobjections must be limited

to those claims that are included within the particuiar decree issued by the court.

+3+{4] Fherequestfora-hearing Objections and counterobjections must specify the paragraphs and

pages containing the findings and conclusions to which objection is made. The request must state the

specific grounds and evidence on which the objections are based.

+43(5) {a) Upon expiration of the time for filing ebieetensand-upon-timelyreceipt-ef arequestior

a-hearihg counterobijections under subsection {3}, the water judge shall notify each party named in the

temporary preliminary decree or preliminary decree or that person’s successor as_documented in the

department records that a-hearing-has-been+equested objections and counterpbjections have been filed.

The water judge shall fix a day when all parties who wish to participate in future proceedings fust are
required 19 appear or file a statement. The water judge shall then set a date for a hearing. The water judge

may conduct individual or consolidated hearings. A hearing must be conducted [n the same manner as for

other civil actions. At the order of the water judge, a hearing may be conducted by the water master, who
shall prepare a report of the hearing as provided in Rule 53({e), Montana Rules of Civil Procedure.

(b} In conducting hearings pursuant to this chapter, a water judge may require the parties to

participate in settlement conferences or may assign the matter to a mediator. _Any settlement reached by

the parties is subject to review and approval by a water judge.

6] After the issuance of a temporary preliminary decree or preliminary decree, notice of any motion

to amend a statement of claim or a timely filed objection that may adversely affect other water rights must

be published for 3 consecutive weeks in_two newspapers of general girculation in the hasin where the

statement of claim or objection was filed. The notice must specify that any response OR OBJECTION TO

THE PROPOSED AMENDMENT must be filed within 45 days of the date of the last notice. The water judge

may order any additional notice of the motjon_as the water judae considers necessary. The costs of the
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notice required pursuant to this subsection must be borne by the moving party.

{B8}{7) Failure to object under subsection (1) to a compact negotiated and ratified under 85-2-702
or 85-2-703 bars any subsequent cause of action in the water court,

{64{8) If the court sustains an abjection ta a compact, it may declare the compact void. The agency
of the United States, the tribe, or the United States on behalf of the tribe party to the compact is permitted
6 months after the court’s determination to file a statement of claim, as provided in 85-2-224, and the
court shall issue a new preliminary decree in accordance with 85-2-231. However, any party to a compact
declared void may appeai from that determination in .ccordance with those procedures applicable to
85-2-23%, and the filing of a notice of appeal stays the period for filing a statement of claim as required
under this subsection.

#+{9) Upon petition by a claimant, the water court may grant a motion for dismissal to an objection
to a temporary preliminary or preliminary decree if the objection pertains to an element of a water right that
was previously decreed and if dismissal is consistent with common-law principles of issue and claim
preclusion.

{8}+{10) The provisions of subsection {4 (2] do not apply to issues arising after entry of the
previous decree, including but not limited to the issues of abandonment, expansion of the water right, and

reasonable diligence.”

SECTION 5. SECTION 85-2-404, MCA, IS AMENDED TO READ:

"85-2-404. (Temporary) Abandenment of appropriation right. (1) If an appropriator ceases to use
all or a part of an appropriation right with the intention of wholly or partially abandoning the right or if the
appropriator ceases using the appropriation right according to its terms and conditions with the intention
of not complying with those terms and conditions, the appropriation right is, to that extent, considered
abandoned and must immediately expire.

(2) If an appropriator ceases to use all or part of an appropriation right or ceases using the
appropriation right according to its terms and conditions for a period of 10 successive years and there was
water available for use, there is a prima facie presumption that the appropriator has abandoned the right
in whole or for the part not used.

(3} If an appropriator ceas;:s to use all or part of an appropriation right because the iand to which
the water is applied to a beneficial use is contracted under a state or federal conservation set-aside
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program:

{a) the set-aside and resulting reduction in use of the appropriation right does not represent an
intent by the appropriator to wholly or partially abanden the appropriation right or to not comply with the
terms and conditions attached to the right; and

{b) the period of nonuse that occurs for part or all of the appropriation right as a result of the
contract may not create or may not be added to any previous period of nonuse to create a prima facie
presumption of abandonment.

{4) The lease of an existing right pursuant to 85-2-436, the use of water pursuant to 85-2-439,
or a temporary change pursuant to 85-2-407 does not constitute an abandonment or serve as evidence that
could be used to establish an abandonment of any part of the right.

{5) Subsections (1) and (2) do not apply to existing rights until they have been finally determined
in accordance with part 2 of this chapter. (Terminates June 30, 1999--sec. 4, Ch, 740, L. 1991 .}

85-2-404. (Effective July 1, 1999} Abandonment of appropriation right. (1) If an appropriator
ceases to use all or a part of an appropriation right with the intention of wholly or partiaily abandoning the
right or if the appropriator ceases using the appropriation right according to its terms and conditions with
the intention of not complying with those terms and conditions, the appropriation right is, to that extent,
considered abandoned and must immediately expire.

{2) If an appropriator ceases to use all or part of an appropriation right or ceases using the
appropriation right according to its terms and conditions for a period of 10 successive years and there was
water available for use, there is a prima facie presumption that the appropriator has abandoned the right
in whole or for the part not used.

{3} If an appropriator ceases to use all or part of an appropriation right because the land to which
the water is applied to a beneficial use is contracted under a state or federal conservation set-aside
program:

{a) the set-aside and resulting reduction in use of the appropriation right does not represent an
intent by the appropriator to wholly or partiaily abandon the appropriation right or to not comply with the
terms and conditions attached to the right; and

{b) the period of nonuse that accurs for part or all of the appropriation right as a result of the
contract may not create or may not be added to any previous period of nonuse to create a prima facie
presumption of abandonment.
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{4) The use of water pursuant to 85-2-439 or a temporary change pursuant to 85-2-407 does not
constitute an abandonment or serve as evidence that could be used to establish an abandonment of any
part of the right.

{5) Subsections {1) and (2) do not apply to existing rights until they have been finally determined
in accordance with part 2 of this chapter. {Terminates June 3C, 2005--sec. 14, Ch. 487, L. 1995.)

85-2-404. |Effective July 1, 2005) Abandonment of appropriation right. (1) If an appropriator
ceases to use all or a part of his appropriation right with the intention of wholly or partially abandoning the
right or if he ceases using his appropriation right according to its terms and conditions with the intention
of not complying with those terms and conditions, the appropriation right shail, to that extent, be deemed
considered abandoned and shall immediately expire.

(2) If an appropriator ceases to use all or part of his appropriation right or ceases using his
appropriation right according to its terms and conditions for a period of 10 successive years and there was
water available for his use, there shall be a prima facie presumption that the appropriator has abandoned
his right in whole or for the part not used.

{3) If an appropriator ceases to use all or part of his appropriation right because the land to which
the water is applied to a beneficial use is contracted under a state or federal conservation set-aside
program:

{a) the set-aside and resulting reduction in use of the appropriation right does not represent an
intent by the appropriator to wholly or partially abandon the appropriation right or to not comply with the
terms and conditions attached to the right; and

{b) the period of nonuse that occurs for part or all ot the appropriation right as a result of the
contract may not create or may not be added to any previous period of nonuse to create a prima facie
presumption of abandonment.

(4) A temporary change pursuant to 85-2-407 does nat constitute an abandonment or serve as
evidence that could be used to establish an abandonment of any part of the right.

(5) Subsections (1) and (2) do not apply to existing rights until they have been finally determined

in accordance with part 2 of this chapter.”

Section 6. Section 85-2-406, MCA, is amended to read:

"85-2-406. District court supervision of water distribution. {1) The district courts shall supervise
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the distribution of water among all appropriators. This supervisory authority includes the supervision of all
water commissioners appointed prior or subsequent to July 1, 1873, The supervision shaH must be
governed by the principle that first in time is first in right.

(2) (a) A district court may arder the distribution of water pursuant to a district court decree

entered prior to July 1, 1973, until an _enforceable decree is entered under part 2 of this chapter or the

matter has been adjudicated under the procedure set forth in subsection (2)(b),

{b) When a water distribution cantroversy arises upon a source of water in which not all existing

rights have ret been conclusively determined according to part 2 of this chapter e—wher-a-basin-is—the

any party to the controversy

doeroe may petition the district court fer—relief to certify the matter to the chief water judge. If a

certification request is made, the district court shall certify to the chief water {udge the determination of

the existing rights that are involved in the controversy according to part 2 of this chapter. The district court

from which relief is sought may shall retain exclusive jurisdiction to grant injunctive or other relief whish

that is necessary and appropriate

final-deeree pending adjudication of the existing water rights certified to the water judge. Certified

controversies must he given priority over atl other adjudication matters. After determination of the matters

certified, the water judge shall return the decision to_the district court with a tabulation or list of the

existing rights and their relative priorities.

{3) A controversy between appropriators from a source that has been the subject of a final decree
under part 2 of this chapter must be settled by the district esurt-thatissued—thefiraldesree court. The
order of the district court settling the controversy may not alter the existing rights and priorities established
in the final decree except to the extent the court alters rights based upon abandonment, waste, or illegal
enlargement or change of right. In cases involving permits issued by the department, the court may not
amend the respective rights established in the permits or alter any terms of the permits unless the permits
are inconsistent or interfere with rights and priorities established in the final decree. The order settling the
controversy must be appended to the final decree, and a copy must be filed with the department. The
department must be served with process in any proceeding under this subsection, and the department may,
in its discretion, intervene in the proceeding.

(4) A temporary preliminary decree or preliminary decree or a portion_of a temporary preliminary
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decree or preliminary decree as modified after objections and hearings is enforceable and administrabie

according to its terms. !f an action to enforce a temporary preliminary decree or_preliminary decree is

commenced, the water judge shall upon referral from the district court establish, in a form determined to
be appropriate by the water judge, one or more tabulations or lists of all existing rights and their relative
priorities.

{5) {a} A person whose existing rights and priorities are determined in a temporary preiiminary

decree or preliminary decree or a person exercising a suspension under 85-2-217 and part 7 of this chapter

may appeal a determination made pursuant to subsection (2).

NEW SECTION. Section 7. Saving clause. [This act] does not affect rights and duties that

matured, penaities that were incurred, or proceedings that were begun before [the effective date of this

act].

NEW SECTION. Section 8. Effective date. [This act] is effective on passage and approval.

-END-
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SENATE BILL NO. 108
INTRODUCED BY BECK
BY REQUEST OF THE MONTANA WATER ADJUDICATION ADVISORY COMMITTEE

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING WATER ADJUDICATION LAWS;
ALLOWING THE WATER COURT TO ADJUDICATE ABANDONMENT OF WATER RIGHTS; ALLOWING A
WATER JUDGE TO CONSIDER RELEVANT EVIDENCE ARISING BEFORE OR AFTER JULY 1, 1973;
PROVIDING FOR THE WATER COURT TO ENTER A TEMPORARY PRELIMINARY DECREE FOR ANY
CATEGORY OF CLAIM THAT REQUIRES ADJUDICATION; REQUIRING OBJECTIONS TO BE FILED AT THE
INITIAL DECREE STAGE; ALLOWING CLAIMANTS AND OBJECTCORS TO AMEND THEIR CLAIMS OR
OBJECTIONS; GIVING CLAIMANTS AN OPPORTUNITY TO FILE COUNTEROBJECTIONS; ENCOURAGING
INCREASED USE OF ALTERNATIVE DISPUTE RESOLUTION; CLARIFYING THE PROCESS FOR
ADMINISTERING WATER RIGHTS PENDING ADJUDICATION; AMENDING SECTIONS 3-7-501, 856-2-227,
85-2-231, 85-2-233, 85-2-404, AND B85-2-406, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE
DATE."

BE IT ENACTED 8Y THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.

THIRD READING
(Legislative

ervi -1 -
\gvaﬁﬁ. 1 5B 108



5bth Legislature SB0O108.03

W N

11

12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30

APPROVED BY COM ON
NATURAL RESOURCES

SENATE BILL NO. 108
INTRODUCED BY BECK
BY REQUEST OF THE MONTANA WATER ADJUDICATION ADVISORY COMMITTEE

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING WATER ADJUDICATION LAWS:
ALLOWING THE WATER COURT 7O ADJUDICATE ABANDONMENT OF WATER RIGHTS; ALLOWING A
WATER JUDGE TO CONSIDER RELEVANT EVIDENCE ARISING BEFORE OR AFTER JULY 1, 1973;
PROVIDING FOR THE WATER COURT TO ENTER A TEMPORARY PRELIMINARY DECREE FOR ANY
CATEGORY OF CLAIM THAT REQUIRES ADJUDICATION; REQUIRING OBJECTIONS TO BE FILED AT THE
INITIAL DECREE STAGE; ALLOWING CLAIMANTS AND OBJECTORS TO AMEND THEIR CLAIMS OR
OBJECTIONS; GIVING CLAIMANTS AN OPPORTUNITY TO FILE COUNTEROBJECTIONS: ENCOURAGING
INCREASED USE OF ALTERNATIVE DISPUTE RESOLUTION; CLARIFYING THE PROCESS FOR
ADMINISTERING WATER RIGHTS PENDING ADJUDICATION; AMENDING SECTIONS 3-7-501, 85-2-227,
85-2-231, 85-2-233, 85-2-404, AND 85-2-406, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE

DATE."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 3-7-501, MCA, is amended to read:

"3-7-501. Jurisdiction. (1) The jurisdiction of each judicial district concerning the determination
and interpretation of cases certified to the court under 85-2-309 or of existing water rights is exercised
exclusively by it through the water division or water divisions that contain the judicial district wholly or
partly. |

(2) Ne A water judge may not preside over matters concerning the determination and interpretation
of cases certified to the court under 85-2-309 or of existing water rights beyond the boundaries specified
in 3-7-102 for his the judge’s division except as provided in 3-7-201.

(3) The water judge for each division shall exercise jurisdiction over all matters concerning cases
certified to the court under 85-2-309 or concerning the determination and interpretation of existing water
rights within kis the judge’s division as specified in 3-7-102 that are considered filed in or transferred to
a judicial district wholly or partly within the division.
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{4) The determination and interpretation of existing water rights includes, without limitation, the

adjudication of total or partial abandonment of existing water rights occurring at any time before the entry

of the final decree.”

Section 2. Section 85-2-227, MCA, is amended to read:

"85-2-227. Claim to constitute prima facie evidence -- relevant evidence -- abandonment. (1) For

purposes of adjudicating rights pursuant to this part, a claim of an existing right filed in accordance with
B5-2-221 or an amended claim of existing right constitutes prima facie proof of its content until the
issuance of a final decree. For purposes of administering water rights, the provisions of a temporary
preliminary decree or a preliminary decree, as modified after objections and hearings, supersede a claim of
existing right until a final decree is issued.

{2) A water judge may consider all relevant evidence in the determination and interpretation of .

existing water rights. Relevant evidence under this part may include admissible evidence arising before or

after July 1, 1973.

(3) A water judge may determine all or part of an existing water right 1o be abandoned based on

a consideration of all relevantevidence ADMISSIBLE EVIDENCE THAT IS RELEVANT, including, without

limitation, evidence relating to acts or intent occurring in whole or in part after July 1, 1973."

Section 3. Section 85-2-231, MCA, is amended to read:

"85-2-231. Temporary preliminary and preliminary decree. {1) A water judge may issue a
temporary preliminary decree prior to the issuance of a preliminary decree if the temporary preliminary
decree is necessary for the orderly adjudication or administration of water rights.

(2} {a) The water judge shall issue a preliminary decree. The preliminary decree shall must be based
on:

(i) the statements of claim before the water judge;

(i) the data submitted by the department;

(iti) the contents of compacts approved by the Montana legislature and the tribe or federal agency
or, lacking an approved compact, the filings for federal and Indian reserved rights; and

{iv} any additional data obtained by the water judge.

(b) The preliminary decree ehal must be issued within 90 days after the close of the special filing
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period set out in 85-2-702(3) or as soon thereatter after the close of that period as is reasonably feasible.

(c) Fhissection-doesrot-prevent-the The water judge from-issuing may issue an interlocutory

decree

a o o = o .
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er if sueh-a an interlocutory decree is otherwise necessary for the orderly administration of water rights

{3) A temporary preliminary decree may be issued for any hydrologically interrefated portion of a

water division, including but not limited to a basin, subbasin, drainage, subdrainage, stream, or single
source of supply of water, or any claim or_aroup of claims at a time different from the issuance of other

temporary preliminary decrees e+portions-of-the-same-decres.

{4) The temporary preliminary decree or preliminary decree shak must contain the information and

make the determinations, findings, and conciusions required for the final decree under 85-2-234, Tho-water

(5} If the water judge is satisfied that the report of the water master meets the requirements for
the preliminary decree setforth-in-subsestions{H-and-{3} and is satisfied with the conclusions contained
in the report, the water judge shall adopt the report as the preliminary decree. If the water judge is not se

satisfied, he the water judge mayr-at-his—option; recommit the report to the master with instructions; or

modify the report and issue the preliminary decree.

Section 4. Section 85-2-233, MCA, is amended to read:

"85-2-233. Hearing on temporary preliminary decree or preliminary decree -- procedure. (1) (a) For
good cause shown and subject to the provisions of subsection (4 [3), a hearing must be held befare the
water judge on any objection to a temporary preliminary decree or preliminary decree by:

{il the department;

{ii) a person named in the temporary preliminary decree or preliminary decree;
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{iii) any person within the basin entitled to receive notice under 85-2-232(1); or

(iv) any other person who claims rights to the use of water from sources in other basins that are
hydrologically connected to the sources within the decreed basin and who would be entitled to receive
notice under 85-2-232 if the claim or claims were from sources within the decreed basin.

{b) For the purposes of this subsection (1), "good cause shown” means a written statement
showing that a person has an ownership interest in water or its use that has been affected by the decree.

(c}) A person does not waive the right to object to a preliminary decree by failing to object to a

temporary preliminary decree issued before {the effective date of this act]. However, a person may not
raise an objection to a matter in a preliminary decree if that person was a party to the matter when the
matter was previously litigated and resolved as the result of an objection raised in a temporary preliminary
decree; unless the objection is allowed for any of the following reasons:

{iy mistake, inadvertence, surprise, or excusable neglect;

(i} newly discovered evidence that by due diligence could not have been discovered in time to move
for a new trial under Rule 59(b), Montana Rules of Civil Praocedure;

(iii} fraud, misrepresentation, or other misconduct of an adverse party;

{iv) the judgment is void; or

{v) any other reason justifying relief from the operation of the judgment.

{d) After [the effective date of this act], a person may not raise an objection or counterobjection

1o a matter contained in a subsequent decree issued under this part if the matter was contained in a prior

decree issued under this_part for which there was an objection and counterobjection period unless the

obiection is ailowed for any of the following reasons:

(i) mistake, inadvertence, surprise, or excusahle neglect;

(i) newly discovered evidence that by due diligence could ngt have been discovered at the close
of the objection period set forth in subsection (2};
(i) fraud, misrepresentation, or other misconduct of an adverse party;

{iv} the temporary preliminary decree is void: or

(v} any other reason justifying relief from the operation of the prior decree issued under this part.

The fact that a prior owner of a water right did not object or counterobject at a prior decree stage may not

be a basis for a subsequent owner aof the water right to object or counterobject absent a finding that ane

of the provisions in this subsection (1){d} applies.
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(2) H-a-hearing-e-rogquested—the+equest Objections must be filed with the water judge within 180
days after entry of the temporary preliminary decree or preliminary decree. The water judge may, for good
cause shown, extend this time limit up to two additional 90-day periods if application for an extension is
made prior to expiration of the original 180-day period or any extension of it.

{3) Upon expiration of the time for filing objections under subsection (2}, the water judge shall

notify each party whose claim received an objection that an objection was filed. The notice must set forth

the name of each objector and must allow an additional 60 days for the party whose claim received an

objection to file a counterobjection to the claim or claims of the objector. Counterobjections must he limited

to those claims that are included within the particular decree issued by the court.

+344) Fherequestfora-hearing Dbjections and counterobjections must specify the paragraphs and
pages containing the findings and conclusions to which objection is made. The reguest must state the
specific grounds and evidence on which the objections are based.

{4}{5) (a) Upon expiration of the time for filing ebjestiens-and-upon-timelyreceiptofarequestfor

a-hearing counterobjections under subsection (3}, the water judge shall notify each party named in the

temporary preliminary decree or preliminary decree or that person’s successor as documented in the

department records that a-hearirg-has—been+equasted objections and countergbjections have been filed.

The water judge shali fix a day when all parties who wish to participate in future proceedings #ust are
required to appear or file a statement. The water judge shall then set a date for a hearing. The water judge

may conduct individual or consolidated hearings. A hearing must be conducted in the same manner as for

other civil actions. At the order of the water judge, a hearing may be conducted by the water master, who
shall prepare a report of the hearing as provided in Rule 53{e}, Montana Rules of Civil Procedure.

(b} In conducting hearings pursuant to this chapter, a water judge may reguire the parties to

participate in settlement conferences or may assign the matter to a mediator. Any settlement reached by

the parties is subject to review and approval by a water judge.

{6) After the issuance of a temporary preliminary decree or preliminary decree, notice of any motion

to amend a statement of claim or a timely filed objection that may adversely affect other water rights must

be published for 3 consecutive weeks in two newspapers of general circulation in the basin where the

statement of claim or objection was filed. The notice must specify that any response OR OBJECTION TO

THE PROFPOSED AMENDMENT must be filed within 45 days of the date of the last notice, The water judqge

may order any additional notice of the motion as the water judge considers necessary. The costs of the
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notice required pursuant to this subsection must be borne by the moving party.

{6}(7) Failure to object under subsection (1) to a compact negotiated and ratified under 85-2-702
or 85-2-703 bars any subsequent cause of action in the water court.

{63(8) If the court sustains an objection to a compact, it may declare the compact void. The agency
of the United States, the tribe, or the United States on behalf of the tribe party to the compact is permitted
6 months after the court’s determination to file a statement of claim, as provided in 85-2-224, and the
court shall issue a new preliminary decree in accordance with 85-2-231. However, any party to a compact
declared void may appeal from that determination in accordance with those procedures applicable to
85-2-235, and the filing of a notice of appeal stays the period for filing a statement of claim as required
under this subsection.

+4{9) Upon petition by a claimant, the water court may grant a motion for dismissal to an objection
to a temporary preliminary or preliminary decree if the objection pertains to an element of a water right that
was previously decreed and if dismissal is copsistent with commaon-law principles of issue and claim
preclusion.

83{10) The provisions of subsection 4 (9] do not apply to issues arising after entry of the
previous decree, including but not limited to the issues of abandonment, expansion of the water right, and

reasonable diligence."”

SECTION 5, SECTION 85-2-404, MCA, 1S AMENDED TO READ:

"85-2-404. (Temporary) Abandonment of appropriation right. (1) If an appropriator ceases to use
all or a part of an appropriation right with the intention of wholly or partially abandoning the right or if the
appropriator ceases using the appropriation right according to its terms and conditions with the intention
of not complying with those terms and conditions, the appropriation right is, to that extent, considered
abandoned and must immediately expire.

(2) If an appropriator ceases to use all or part of an appropriation right or ceases using the
appropriation right according to its terms and conditions for a period of 10 successive vears and there was
water available for use, there is a prima facie presumption that the appropriator has abandoned the right
#-whole-of for the part not used.

{3) If an appropriator ceases to use all or part of an appropriation right because the land to which

the water is applied to a beneficial use is contracted under a state or federal conservation set-aside
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1 program:
2 (a) the set-aside and resulting reduction in use of the appropriation right does not represent an
3 intent by the appropriator to wholly or partially abandon the appropriation right or to not comply with the
4 terms and condifions attached to the right; and
5 (b} the period of nonuse that occurs for part or all of the appropriation right as a result of the
6 contract may not create or may not be added to any previous period of nonuse to c:r.eate a prima facie
7 . presumption of abandonment.
8 (4) The lease of an existing right pursuant to 85-2-4386, the use of water pursuant to 85-2-439,
9 or a temporary change pursuant to 85-2-407 does not constitute an abandonment or serve as evidence that
10 could be used to establish an abandonment of any part of the right.
11 (5) Subsections {1) and (2} do not apply to existing rights until they have been finally determined
12 in accordance with part 2 of this chapter. {Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.)
13 85-2-404. (Effective July 1, 1999) Abandonment of appropriation right. {1} If an appropriator
14  ceases to use all or a part of an appropriation right with the intention of wholly or partially abandoning the
15 right or if the appropriator ceases using the appropriation right according to its terms and conditions with
16  the intention of not complying with those terms and conditions, the appropriation right is, to that extent,
17 considered abandoned and must immediately expire.
18 (2) f an appropriator ceases to use all or part of an appropriation right or ceases using the
19 appropriation right according to its terms and conditions for a period of 10 successive years and there was
20 water available for use, there is a prima facie presumption that the appropriator has abandoned the right
21 i—whole-or for the part not used.
22 {3} if an appropriator ceases to use all or part of an appropriation right because the land to which
23 the water is applied to a beneficial use is contracted under a state or federal conservation set-aside
24 program:
25 (a) the set-aside and resulting reduction in use of the appropriation right does not represent an
26 intent by the appropriatar to wholly or partially abandon the appropriation right or to not comply with the
27 terms and conditions attached to the right; and
28 (b} the period of nonuse that occurs for part or all of the appropriation right as a result of the
29 contract may not create or may not be added to any previous period of nonuse to create a prima facie
30 presumption of abandonment.
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{4) The use of water pursuant to 85-2-439 or a temporary change pursuant to 85-2-407 does not
constitute an abandonment or serve as evidence that could be used to establish an abandonment of any
part of the right.

(5) Subsections {1} and (2) do not apply to existing rights until they have been finally determined
in accordance with part 2 of this chapter. {Terminates June 30, 2005--sec. 14, Ch. 487, L.'1995.)

85-2-404. (Effective July 1, 2005) Abandonment of appropriation right. (1} f an appropriator
ceases to use all or a part of his appropriation right with the intention of wholly or partially abandoning the
right or if he ceases using his appropriation right according to its terms and conditions with the intention
of not complying with those terms and conditions, the appropriation right shall, to that extent, be deemed
considered abandoned and shall immediately expire.

{2} If an appropriator ceases to use all or part of his appropriation right or ceases using his
appropriation right according to its terms and conditions for a period of 10 successive years and there was
water available for his use, there shall be a prima facie presumption that the appropriator has abandoned
his right in~whele—e+ for the part not used.

{3} If an appropriator ceases to use all or part of his appropriation right because the land to which
the water is applied to a beneficial use is contracted under a state or federal conservation set-aside
program:

{a) the set-aside and resulting reduction in use of the appropriation right does not represent an

intent by the appropriator to wholly or partially abandon the appropriation right or to not comply with the

terms and conditions attached tc the right; and

{b) the pericd of nonuse that occurs for part or all of the appropriation right as a result of the
contract may not create or may not be added to any previous period of nonuse to create a prima facie
presumption of abandonment.

{4} A temporary change pursuant to 85-2-407 does not constitute an abandonment or serve as
evidence that could be used to establish an abandonment of any part of the right. |

{5} Subsections (1) and {2} do not apply to existing rights until they have been finally determined

in accordance with part 2 of this chapter.”

Section 6. Section 85-2-406, MCA, is amended to read:
"85-2-406. District court supervision of water distribution. (1) The district courts shall supervise
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the distribution of water among all appropriators. This supervisory authority includes the supervision of all
water commissioners appointed prior or subsequent to July 1, 1973. The supervision shal must be
governed by the principle that first in :'me is first in right.

(2) {a) A district_ court may order the distribution of water pursuant to a district court decree

entered prior to July 1, 1973, until an enforceable decree is entered under part 2 of this chapter or the

matter has been adjudicated under the procedure set ferth in subsection {2}(b).

{b} When a water distribution controversy arises upon a source of water in which not all existing

rights have fAat been ccnclusively determined according to part 2 of this chapter e—whern—-a-basinis—tHe

any party to the controversy

decres may petition the district court fer—eHef to certify the matter to the chief water judge. if a

certification request is made, the district court shall certify to the chief water judge the determination of

the existing rights that are invelved in the controversy according to part 2 of this chapter. The district court

from which relief is sought say shall retain exclusive jurisdiction to grant injunctive or other relief which

that is necessary and appropriate

final-deoetes pending adjudication of the existing water rights certified to the water judge. Certified

controversies must be given priority over all other adjudication matters. After determination of the matters

certified, the water judge shall return the decision to the district court with a tabulation or list of the

existing rights and their relative priorities.

{3) A controversy between appropriators from a source that has been the subject of a final decree
under part 2 of this chapter must be settled by the district seurt-thatissued-thefinal-desres court. The
order of the district court settling the controversy may not alter the existing rights and priorities established
in the final decree except to the extent the court alters rights based upon abandonment, waste, or illegal
enlargement or change of right. In cases involving permits issued by the department, the court may not
amend the respective rights established in the permits or alter any terms of the permits unless the permits
are inconsistent or interfere with rights and priorities established in the final decree. The order settling the
controversy must be appended to the final decree, and a copy must be filed with the department. The
department must be served with process in any proceeding under this subsection, and the department may,
in its discretion, intervene in the proceeding.

(4) A temporary preliminary decree or preliminary decree or a portion of a temporary preliminary
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decree or preliminary decree as modified after objections and hearings is_enforceable and administrahle

according to its terms. If an action to enforce a temporary pretiminary decree or preliminary decree is

commenced, the water judge shall upon referral from the district court establish, in a form determined to
be appropriate by the water judge, one or more tabulations or lists of all existing rights and their relative
priorities.

(5) {a+ A person whose existing rights and priorities are determined in a temporary preliminary

decree or preliminary decree or a person exercising a suspension under 85-2-217 and part 7 of this chapter

may appeal a determination made pursuant to subsection {2).

NEW SECTION. Section 7. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].
NEW SECTION. Section 8. Effective date. [This act] is effective on passage and approval.
-END-
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SENATE BILL NO. 108
INTRODUCED BY BECK
BY REQUEST OF THE MCNTANA WATER ADJUDICATION ADVISORY COMMITTEE

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING WATER ADJUDICATION LAWS:
ALLOWING THE WATER COURT TO ADJUDICATE ABANDONMENT OF WATER RIGHTS; ALLOWING A
WATER JUDGE TO CONSIDER RELEVANT EVIDENCE ARISING BEFORE OR AFTER JULY 1, 1973;
PROVIDING FOR THE WATER COURT TO ENTER A TEMPORARY PRELIMINARY DECREE FOR ANY
CATEGORY OF CLAIM THAT REQUIRES ADJUDICATION; REQUIRING OBJECTIONS TO BE FILED AT THE
INITIAL DECREE STAGE; ALLOWING CLAIMANTS AND OBJECTORS TO AMEND THEIR CLAIMS OR
OBJECTIONS; GIVING CLAIMANTS AN OPPORTUNITY TO FILE COUNTEROBJECTIONS; ENCOURAGING
INCREASED USE OF ALTERNATIVE DISPUTE RESOLUTION; CLARIFYING THE PROCESS FOR
ADMINISTERING WATER RIGHTS PENDING ADJUDICATION; AMENDING SECTIONS 3-7-501, 85-2-227,
85-2-231, 85-2-233, 85-2-404, AND 85-2-406, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE
DATE." 4

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 3-7-501, MCA, is amended to read:

"3-7-501. Jurisdiction. {1} The jurisdiction of each judicial district concerning the determination
and interpretation of cases certified to the court under 85-2-309 or of existing water rights is exercised
exclusively by it through the water division or water divisions that contain the judicial district wholly or
partly. |

(2} Ne A water judge may not preside over matters concerning the determination and interpretation
of cases certified to the court under 85-2-309 or of existing water rights beyond the boundaries specitied
in 3-7-102 for his the judge’s division except as provided in 3-7-201.

{3} The water judge for each division shall exercise jurisdiction over all matters concerning cases
certified to the court under 85-2-309 or concerning the determination and interpretation of existing water
rights within ks the judge's division as specified in 3-7-102 that are considered filed in or transferred to

a judicial district wholly or partly within the division.
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(4) The determination and interpretation of existing water rights includes, without limitation, the

adjudication of total or partial abandonment of existing water rights gccurring at any time before the entry

of the final decree.”

Section 2. Section B5-2-227, MCA, is amended to read:

"85-2-227. Claim to constitute prima facie evidence -- relevant evidence -- ahandonment. (1) For

purposes of adjudicating rights pursuant to this part, a claim of an existing right filed in accordance with
B5-2-221 or an amended claim of existing right constitutes prima facie proof of its content until the
issuance of a final decree. For purposes of administering water rights, the provisions of a temporary
preliminary decree or a preliminary decree, as modified after objections and hearings, supersede a claim of
existing right until a final decree is issued.,

{2) A water judge may consider all relevant evidence in the determination and interpretation of

existing water rights. Relevant evidence under this part may include admissible evidence arising before or

after July 1, 1973.

{3) A water judge may determine all or part of an existing water right to be abandoned based on

a consideration of all relevant-evidense ADMISSIBLE EVIDENCE THAT IS RELEVANT, including, without

limitation, evidence relating to acts or intent occurring in whole or in part after July 1, 1973."

Section 3. Section 85-2-231, MCA, is amended to read:

"8b-2-231. Temporary preliminary and preliminary decree. (1) A water judge may issue a
temporary preliminary decree prior to the issuance of a preliminary decree if the temporary preliminary
decree is necessary for the orderly adjudication or administration of water rights.

(2) {a) The water judge shall issue a preliminary decree. The preliminary decree eaai musi be based
on:

(i} the statements of claim before the water judge;

(i) the data submitted by the department;

(iii) the contents of compacts approved by the Mantana legislature and the tribe or federal agency
or, lacking an approved compact, the filings for federal and Indian reserved rights; and

(iv) any additional data obtained by the water judge.

{b) The preliminary decree shalt must be issued within 90 days after the close of the special filing
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period set out in B5-2-702(3) or as soon tharsafter after the close of that period as is reasonably feasible.

of if sush—a an interlocutory decree is otherwise necessary for the orderly administration of water rights

{3} A temporary preliminary decree may be issued for any hydrologically interrelated portion of a

water division, including but not limited te a basin, subbasin, drainage, subdrainage, stream, or single
source of supply of water, or any claim or group of claims at a time different from the issuance of other

temporary preliminary decrees er-portionre-ofthe-somo-docree,

(4) The temporary preliminary decree or preliminary decree sha# must contain the information and

make the determinations, findings, and conclusions required for the final decree under 85-2-234. The-water

(6} If the water judge is satisfied that the report of the water master meets the requirements for
the preliminary decree setforth-in-subsastions{H-and-+3} and is satisfied with the conclusions contained
in the report, the water judge shall adopt the report as the preliminary decree. If the water judge is not se

satisfied, Ao the water judge may—~at-his—-epHonr; recommit the report to the master with instructions; or

modify the report and issue the preliminary decree.

Section 4. Section 85-2-233, MCA, is amended to read:

"B5-2-233. Hearing ontemporary preliminary decree or preliminary decree -- procedure. (1) (a) For
good cause shown and subject to the provisions of subsection {# (9], a hearing must be held before the
water judge on any objection to a temporary preliminary decree or preliminary decree by:

(i) the department;

(i) a person named in the temparary preliminary decree or preliminary decree;
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(i} any person within the basin entitled to receive notice under 85-2-232(1); ar

{iv) any other person who claims rights to the use of water from sources in other basins that are
hydrolegically connected to the sources within the decreed basin and who would be entitled to receive
notice 1inder 85-2-232 if the claim or claims were from sources within the decreed basin.

(b} For the purposes of this subsection (1), "good cause shown” means a written statement
show:ng that a person has an ownership interest in water or its use that has been affected by the decree.

fc} A person does not waive the right to object to a preliminary decree by failing to object to a

temporary preliminary decree issued before [the effective date of this actl. However, a person may not

raise an objection to a matter in a preliminary decree if that person was a party to the matter when the
matter was previously litigated and resolved as the result of an objection raised in a temporary preliminary
decree; uniess the objection is allowed for any af the following reasons:

(i) mistake, inadvertence, surprise, or excusable neglect;

(iiy newly discovered evidence that by due diligence could not have been discovered in time to move
for a new trial under Rule 53(b), Montana Rules of Civil Procedure;

(i) fraud, misrepresentation, or other misconduct of an adverse party;

{iv} the judgment is void; or

{vl any other reason justifying relief from the operation of the judgment.

{d) After [the effective date of this act], a person may not raise an objection or counterobjection

1o a8 matter contained in a subsequent decree issued under this part if the matter was contained in a prior

decree issued under this part for which there was an objection and counterobjection period unfess the

objection is allowed for any of the following reasons:

(i} mistake, inadvertence, surprise, or excusable neglect;

tii} newly discovered evidence that by due diligence could not have been discovered at the close

of the objection period set forth in_subsection {2);

liti} fraud, misrepresentation, or other misconduct of an adverse party;

{iv} the temporary preliminary decree is void: or

{v} any other reason justifying relief from the operation of the prior decree issued under this part.

The fact that a prior owner of a water right did not object or counterobject at a prior decree stage may not

be a basis for a subsequent gwner of the water right to object or countergbject absent a finding that ane

of the provisions in this subsection {1){d} applies.
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{2) H-a-hearingicrequastad;-theraguest Objections must be filed with the water judge within 180
days after entry of the temporary preliminary decree or preliminary decree. The water judge may, for good
cause shown, extend this time limit up to two additional 90-day periods it application for an extension is
made prior to expiration of the original 180-day period or any extension of it.

{3) Upon expiration of the time for filing objections under subsection {2), the water judge shall

notify each party whose claim received an objection that an objection was filed. The notice must set forth

the name of each objector and must allow an additional 60 days for the party whose claim receivéd an

objection to file a counterobjection to the claim or claims of the objector. Counterobjections must be limited

to those claims that are included within the particular decree issued by the court.

+3{4) Fhe+requestiorahearng Objections and counterobiections must specify the paragraphs and

pages containing the findings and conclusions ta which ¢bjection is made. The request must state the

specific grounds and evidence on which the objections are based.

+43(B) {a) Upoan expiration of the time for filing ebjections-and-upon-timelyreceptofaroguestior

a-hearihg counterobjections under subsection (3], the water judge shall notify each party named in the

temporary preliminary decree or preliminary decree or_that person’s successor as_documented in the

department records that a-hearng-has-been+regquested objections and countergbjections have been filed.

The water judge shall fix a day when all parties who wish to participate in future proceedings st are
required to appear or file a statement. The water judge shall then set a date for a hearing. The water judge

may conduct individual or consolidated hearings. A hearing must be conducted in the same manner as for

other civil actions. At the order of the water judge, a hearing may be conducted by the water master, who
shall prepare a report of the hearing as provided in Rule 53(e), Montana Rules of Civil Procedure.

(b} In conducting hearings pursuant to this chapter, a water iudge may require the parties to

participate in settlement conferences or may assign the matter to a mediator. Any settiement reached by

the parties is subject to review and approvat by a water judge.

(6) After the issuance of a temporary preliminary decree or preliminary decree, notice of any motion

10 amend a statement of claim or a timely filed objection that may adversely affect other water rights must

be published for 3 consecutive weeks in two newspapers of general circulaticn in the basin_where the

statement of claim or objection was filed. The notice must specify that any response OR OBJECTION TO

THE PROPOSED AMENDMENT must be filed within 45 days of the date of the last notice. The water judge

may order any additional notice of the motion as the water judqe considers necessary. The costs of the
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notice required pursuant to this subsection must be barne by the moving party.

84{7) Failure to object under subsection (1) to a compact negotiated and ratified under 85-2-702
or 85-2-703 bars any subsequent cause of action in the water court.

{84(8) If the court sustains an objection to a compact, it may declare the compact void. The agency
of the United States, the tribe, or the United States on behalf of the tribe party to the compact is permitted
6 months after the court’s determination to file a statement of claim, as provided in 85-2-224, and the
court shall issue a new preliminary decree in accordance with 85-2-231. However, any party tc a compact
declared void may appeal from that determination in accordance with those procedures applicable to
85-2-235, and the filing of a notice of appeal stays the period for filing a statement of claim as required
under this subsection.

+4(9) Upon petition by a claimant, the water caurt may grant a motion for dismissal to an objection
to a temporary preliminary or preliminary decree if the objection pertains to an element of a water right that
was previously decreed and if dismissal is consistent with common-law principles of issue and claim
preclusion.

83410) The provisions of subsection +4 (9) do not apply to issues arising after entry of the
previous decree, including but not limited to the issues of abandonment, expansion of the water right, and

reasonable diligence.”

SECTION 5, SECTION 85-2-404, MCA, 1S AMENDED TO READ:

"85-2-404. (Temporary) Abandonment of appropriation right. {1} If an appropriator ceases to use
all or a part of an appropriation right with the intention of wholly or partially abandoning the right or if the
appropriator ceases using the appropriation right according to its terms and conditions with the intention
of not complying with those terms and conditions, the appropriation right is, to that extent, considered
abandoned and must immediately expire.

{2} If an appropriator ceases to use all or part of an appropriation right or ceases using the
appropriation right according to its terms and conditions for a period of 10 successive years and there was
water available for use, there is a prima facie presumption that the appropriator has abandoned the right
—whole-es for the part not used.

(3} If an appropriator ceases to use all or part of an appropriation right because the fand ta which

the water is applied to a beneficial use is contracted under a state or federal conservation set-aside
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program:

fa) the set-aside and resulting reduction in use of the appropriation right does not represent an
intent by the appropriator to whoily or partially abandon the appropriation right or to not comply with the
terms and conditions attached to the right; and

(b} the period of nonuse that occurs for part or all of the appropriation right as a result of the
contract may not create or may not be added to any previous period of nonuse to create a prima facie
presumption of abandonment.

(4) The lease of an existing right pursuant to 85-2-436, the use of water pursuant to 85-2-439,
or a temporary change pursuant to 85-2-407 does not constitute an abandonment or serve as evidence that
could be used to establish an abandonment of any part of the right.

(5) Subsections (1) and {2) do not apply to existing rights until they have been finally determined
in accordance with part 2 of this chapter. (Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991))

B5-2-404. (Effective July 1, 1999) Abandonment of appropriation right. {1) If an appropriator
ceases to use all or a part of an appropriation right with the intention of wholly or partially abandoning the
right or if the appropriator ceases using the appropriation right according to its terms and conditions with
the intention of not complying with those terms and conditions, the appropriation right is, to that extent,
considered abandoned and must immediately expire.

(2) 1t an appropriator ceases to use all or part of an appropriation right or ceases using the
appropriation right according to its terms and conditions for a period of 10 successive years and there was
water available for use, there is a prima facie presumption that the appropriator has abandoned the right
-whola-ef for the part not used.

{3} If an appropriator ceases to use all or part of an appropriation right because the land to which
the water is applied to a beneficial use is contracted under a state or federal conservation set-aside
program:

{a) the set-aside and resulting reduction in use of the appropriation right does not represent an
intent by the appropriator to wholly or partially abandon the appropriation right or to not comply with the
terms and conditions attached to the right; and

{b) the period of nonuse that occurs for part or all of the appropriation right as a result of the
contract may nat create or may not be added to any previous period of nonuse to create a prima facie
presumption of abandonment.
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{4) The use of water pursuant to 85-2-439 or a temporary change pursuant to 85-2-407 does not
constitute an abandonment or serve as evidence that could be used to establish an abandonment of any
part of the right.

{5) Subsections (1) and (2) do not apply to existing rights until they have been finally determined
in accordance with part 2 of this chapter. {Terminates June 30, 2005--sec. 14, Ch. 487, L. 1995))

85-2-404. (Effective July 1, 2005) Abandonment of appropriation right. {1) |f an approprator
ceases 1o use all or a part of his appropriation right with the intention of wholly or partially abandoning the
right or if he ceases using his appropriation right according to its terms and conditions with the intention
of nat complying with those terms and conditions, the appropriation right shail, to that extent, be deemed
considered abandoned and shall immediately expire.

{2} If an appropriator ceases to use all or part of his appropriation right or ceases using his
appropriation right according to its terms and conditions for a period of 10 successive years and there was
water available for his use, there shall be a prima facie presumption that the appropriator has abandoned
his right #—whele-or far the part not used.

{3} If an appropriator ceases to use all or part of his appropriation right because the iand to which
the water is applied to a beneficial use is contracted under a state or federal conservation set-aside
program;

{a) the set-aside and resulting reduction in use of the appropriation right does not represent an
intent by the appropriator to wholly or partially abandon the appropriation right or to not comply with the
terms and conditions attached to the right; and

{b) the period of nonuse that occurs for part or all of the appropriation right as a result of the
contract may not create or may not be added to any previous period of nonuse to create a prima facie
presumption of abandonment.

{4] A temporary change pursuant to B5-2-407 does not constitute an abandonment or serve as
evidence that could be used to establish an abandonment of any part of the right.

{5) Subsections (1) and {2) do not apply to existing rights until they have been finally determined

in accordance with part 2 of this chapter.”

Sectien 6. Section 85-2-406, MCA, is amended to read:

"B5-2-406. District court supervision of water distribution. (1) The district courts shall supervise
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the distribution of water among ail appropriators. This supervisory authority includes the supervision of all
water commissioners appointed prior or subsequent to July 1, 1973. The supervisicn shal must be
governed by the principle that first in time is first in right.

(2} {a) _A district court may order the distribution of water pursuant to a district court decree

entered prior to July 1, 1973, until an enforceable decree is entered under part 2 of this chapter or the

matter has been adjudicated under the procedure set forth in subsection (2)(b).

{(b) When a water distribution controversy arises upon a source of water in which not all existing

rights have ret been conclusively determined according to part 2 of this chapter er—wher—-a-basia-is—<He

any party to the contraoversy

decree may petition the district court for—relat to certify the matter to the chief water judge. 1f a

certification request is made, the district court shall certify to_the chief water judge the determination of

the existing rights that are invelved in the controversy according to part 2 of this chapter. The district court

trom which relief is sought say shall retain exclusive jurisdiction to grant injunctive or other relief whish

that is necessary and appropriate

final-dacree pending adjudication of the existing water rights certified to the water judge. Certified

controversies must be given priority over ail other adjudication matters. After determination of the matters

certified, the water judge shall return the decision to the district court with a tabulation or list of the

existing rights and their relative priorities.

{3) A controversy between appropriators from a source that has been the subject of a final decree
under part 2 of this chapter must be settled by the district seurtthattesuoe-the-Hnaldescres court. The
order of the district court settling the controversy may not alter the existing rights and priorities established
in the final decree except to the extent the court alters rights based upon abandonment, waste, or illegal
enlargement or change of right. In cases involving permits issued by the department, the court may not
amend the respective rights established in the permits or alter any terms of the permits unless the permits
are inconsistent or interfere with rights and priorities established in the final decree. The order settling the
cantroversy must be appended to the final decree, and a copy must be filed with the department. The
department must be served with process in any proceeding under this subsection, and the department may,
in its discretion, intervene in the proceeding.

(4) A temporary preliminary decree or preliminary decree or a portion of a temporary preliminary
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decree or preliminary decree as modified after objections and hearings is enforceable and administrable

according to_its terms. If an action to enforce a temporary preliminary decree or_preliminary decree is

commenced, the water judge shall upon referral from the district court establish, in a form determined to
be appropriate by the water judge, one or more tabulations or lists of all existing rights and their relative
pricrities.

(5) ta+ A person whose existing rights and priorities are determined in a temporary preliminary

decree or preliminary decree or a person exercising a suspension under 85-2-217 and part 7 of this chapter

may appeal a determination made pursuant to subsection (2).

NEW SECTICN. Section 7. Saving clause. [This act] does not affect rights and duties that
matured, penaities that were incurred, or proceedings that were begun before [the effective date of this

actl.

NEW SECTION. Section 8. Effective date. [This act] is effective on passage and approval.

-END-
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