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SENATE BILL NO. 106 

INTRODUCED BY VANVALKENBURG 

BY REQUEST OF THE DEPARTMENT OF JUSTICE 

SB0106.01 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DRIVING UNDER THE INFLUENCE LAWS 

6 WITH RESPECT TO THE TESTS USED TO DETECT, ESTIMATE, AND MEASURE ALCOHOL OR DRUGS, OR 

7 BOTH, IN A PERSON'S BODY; AUTHORIZING ADMISSION OF PRELIMINARY ALCOHOL SCREENING TEST 

8 RESULTS AND PHYSICAL, PSYCHOMOTOR, AND PHYSIOLOGICAL ASSESSMENTS OF ALCOHOL OR 

9 DRUG PRESENCE OR IMPAIRMENT IN DRIVING UNDER THE INFLUENCE AND OTHER PROCEEDINGS, 

10 INCLUDING CERTAIN CRIMINAL PROSECUTIONS AND CIVIL PROCEEDINGS IN WHICH ALCOHOL OR 

11 DRUG-PRESENCE OR IMPAIRMENT IS AT ISSUE; ELIMINATING USE OF URINE TESTING UNDER THE 

12 IMPLIED CONSENT LAW; PERMITTING SUBMISSION OF CERTIFIED, RATHER THAN SWORN, 

13 STATEMENTS FROM PEACE OFFICERS CONCERNING TESTING REFUSALS; AUTHORIZING USE OF BLOOD 

14 OR BREATH ANALYSIS TEST RESULTS IN CERTAIN CRIMINAL PROSECUTIONS AND CIVIL ACTIONS; 

15 AND AMENDING SECTIONS 61-8-401, 61-8-402, 61-8-404, 61-8-405, 61-8-407, 61-8-409, 61-8-805, 

16 AND 61-8-806, MCA." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 Section 1. Section 61-8-401, MCA, is amended to read: 

21 "61-8-401. Persons under the influence of alcohol or drugs. ( 1) It is unlawful and punishable, as 

22 provided in 61-8-714, aREI e1 8 723 for aR'f .1! person who is under the influence of: 

23 (a) alcohol to drive or be in actual physical control of a vehicle upon the ways of this state open 

24 to the public; 

25 (bl a dangerous drug to drive or be in actual physical control of a vehicle within this state; 

26 (c) any other drug to drive or be in actual physical control of a vehicle within this state; or 

27 (d) alcohol and any dangerous or other drug to drive or be in actual physical control of a vehicle 

28 within this state. 

29 (2) The fact that any person charged with a violation of subsection (1) is or has been entitled to 

30 use alcohol or~ a drug under the laws of this state does not constitute a defense against any charge 
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of violating subsection (1 ). 

2 (3) "Under the influence" means that as a result of taking into the body alcohol, drugs, or any 

3 combination thereef of alcohol and drugs, a person's ability to safely operate a motor vehicle has been 

4 diminished. 

5 (4) Upon the trial of any civil or criminal action or proceeding arising out of acts alleged to have 

6 been committed by any person driving or in actual physical control of a vehicle while under the influence 

7 of alcohol, the concentration of alcohol in the person at the time alleges of a test, as shown by analysis 

8 of a sample of the person's blood, 1:1riAe, or breath drawn or taken within a reasonable time after the alleged 

9 act, shall §i¥e gives rise to the following inferences: 

10 (a) If there was at that time an alcohol concentration of~ 0.04 or less, it may be inferred that 

11 the person was not under the influence of alcohol. 

12 (b) If there was at that time an alcohol concentration in excess of~ 0.04 but less than 0.1 0. 

13 that fact sJ:\.aU may not give rise to any inference that the person was or was not under the influence of 

14 alcohol, but &tteR the fact may be considered with other competent evidence in determining the guilt or 

1 5 innocence of the person. 

16 (c) If there was at that time an alcohol concentration of 0.10 or more, it may be inferred that the 

17 person was under the influence of alcohol. The inference is rebuttable. 

18 (5) The provisions of subsection (4) do not limit the introduction of any other competent evidence 

19 bearing upon the issue of whether the person was under the influence of alcohol, drugs, or a combination 

20 of the twe alcohol and drugs. 

21 (6) Each municipality in this state is given authority to enact 61-8-406, 61-8-408, 61-8-41 O 

22 61-8-714, 61-8-722, and subsections ( 1) through (5) of this section, with the word "state" in 61-8-406 

23 and subsection (1) of this section changed to read "municipality", as an ordinance and is given jurisdiction 

24 of the enforcement of the ordinance and of the imposition of the fines and penalties thereiA provided in the 

25 ordinance. 

26 (7) Absolute liability as provided in 45-2-104 will be imposed for a violation of this section." 

27 

28 Section 2. Section 61-8-402, MCA, is amended to read: 

29 "61-8-402. BloodT or breath, er 1:1riAe tests for alcohol, drugs, or both. ( 1) A person who operates 

30 or is in actual physical control of a vehicle upon ways of this state open to the public is considered to have 
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1 given consent, s1:1bjeet te tRe pro.,.isiaAs af 61 B qo1, to a test or tests of the person's blood, or breath, 

2 er 1:1riAe for the purpose of determining any measured amount or detected presence of alcohol or drugs in 

3 the person's body if arrested by a peace officer for driving or for being in actual physical control of a vehicle 

4 while under the influence of alcohol, drugs, or a combination of tRa twa alcohol and drugs. The test or tests 

5 must be administered at the direction of a peace officer who has reasonable grounds to believe that the 

6 person has been driving or has been in actual physical control of a vehicle upon ways of this state open 

7 to the public while under the influence of alcohol, drugs, or a combination of the two. The arresting officer 

8 may designate which test or tests are administered. A test fer aleeRel FR1:1st be given first, ,..,,RetRer or net 

9 tRat test alse tests fer Elr1:1§s, ans if tRe test SRB',•,s aA alee Roi eoAeentration of 0.10 or FR ere, a test fer 

10 Elr1:1gs FftaV Aet ea §i',eA. 

11 (2) A person who is unconscious or who is otherwise in a condition rendering the person incapable 

12 of refusal is considered not to have withdrawn the consent provided by subsection ( 11. 

13 (3) If a Elri•,er 1:1naer arrest an arrested person refuse!: 1:1peA tRe reei1:1est ef a peaee eftioer to submit 

14 to a test er one or more tests requested and designated by the arresting officer as provided in subsection 

1 5 ( 1), a the refused test or tests may not be given, but the officer shall, on behalf of the department, 

16 immediately seize the person's driver's license. The peace officer shall immediately forward the license to 

1 7 the department, along with a 5Weffl report certified under penalty of law noting that the peace officer had 

18 reasonable grounds to believe that the arrested person had been driving or was in actual physical control 

19 of a vehicle upon ways of this state open to the public while under the influence of alcohol, drugs, or a 

20 combination of tRe h\'e alcohol and drugs and noting that the person refused to submit to tRe test er one 

21 or more tests ttf.JOA tRo roeiuest of requested and designated by the peace officer. Upon receipt of the 

22 report, the department shall suspend the license for the period provided in subsection (5). 

23 (41 Upon seizure of a driver's license, the peace officer shall issue, on behalf of the department, 

24 a temporary driving permit, which is valid for 5 days following the date of issuance and shall provide the 

25 driver with written notice of the license suspension or revocation and the right to a hearing provided in 

26 61-8-403. 

27 15) The following suspension and revocation periods are applicable upon refusal to submit to a-test 

28 eF one or more tests: 

29 (a) upon a first refusal, a suspension of 6 months with no provision for a restricted probationary 

30 license; 
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(bl upon a second or subsequent refusal within 5 years of a previous refusal, as determined from 

2 the records of the department, a revocation of 1 year with no provision for a restricted probationary license. 

3 (6) A nonresident driver's license seized under this section must be sent by the department to the 

4 licensing authority of the nonresident's home state with a report of the nonresident's refusal to submit to 

5 a test BF one or more tests. 

6 (7) The department may recognize the seizure of a license of a tribal member by a peace officer 

7 acting under the authority of a tribal government or an order issued by a tribal court suspending, revoking, 

8 or reinstating a license or adjudicating a license seizure if the actions are conducted pursuant to tribal law 

9 or regulation requiring alcohol or drug testing of motor vehicle operators and the conduct giving rise to the 

1 O actions occurred within the exterior boundaries of a federally recognized Indian reservation in this state. 

11 Action by the department under this subsection is not reviewable under 61-8-403. 

12 (81 All suspeAsioAs are A suspension under this section is subject to review as provided in this part. 

13 (9) This section does not apply to blood and breath tests. samples. and analyses used for purpose~ 

14 of medical treatment or care of an injured motorist or related to a lawful seizure for a suspected violation 

1 5 of an offense not in this part." 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 3. Section 61-8-404, MCA, is amended to read: 

"61-8-404. Evidence admissible -- conditions of admissibility. (1) Upon the trial of aR-y .1!. criminal 

action or other proceeding arising out of acts alleged to have been committed by aft',' 9 person in violation 

of 61-8-401L et 61-8-406. 61-8-410. or 61-8-805: 

(a) evidence of any measured amount or detected presence of alcoholL et drugs, or a combination 

of alcohol and drugs in the person at the time of the act alleged, as shown by an analysis of the person's 

blood, or breath, or uriAe, is admissible. A positive test result does not, in itself, prove that the person was 

under the influence of a drug or drugs at the time the person was in control of a motor vehicle. A person 

may not be convicted of a violation of 61-8-401 based upon the presence of a drug or drugs in the person 

unless some other competent evidence exists that tends to establish that the person was under the 

influence of a drug or drugs while driving or in actual physical control of a motor vehicle within this state. 

(bl a report of the facts and results of aAy test BF one or more tests of a person's blood, or breath, 

Br uriAe aelRliAistereel uAelor e1 8 qo2 is admissible in evidence if: 

(i) #=le .1!. breath test or preliminary alcohol screening test was performed by a person certified by 

r Legislllliu 
'r S!_niica 
'\.!!_ivision 

- 4 - SB 106 



55th Legislature S80106.01 

the forensic sciences division of the department to administer sreatA tests or the test; 

2 .!ill #le.!!. blood or uriRe test sample was a lasoratory aRalysis aREI tl=lo aRalysis was eoRe analyzed 

3 in a laboratory operated or certified by the department or sy aRy otl=ler or in a laboratory or faeility eertifiee 

4 Of exempt from certification under the rules of the department;-ilf\6 

5 {ii) the test was OR a sleeEI saFRple, tl=le perseA withElrawiRg and the blood was withdrawn from the 

6 person by a person competent to do so under 61-8-405{ 1). 

7 (c) a report of the facts and results of a physical, psychomotor, or physiological assessment of a 

8 person is admissible in evidence if it was for alcohol and was made by a person trained by the department 

9 or if it was for drugs and was made by a person certified by the department. 

1 O {2) If the person under arrest refused to submit to tl=le test er one or more tests as provided in this 

11 section, proof of refusal is admissible in any criminal action or proceeding arising out of acts alleged to have 

12 been committed while the person was driving or in actual physical control of a vehicle upon the ways of 

13 this state open to the public, while under the influence of alcohol, drugs, or a combination of tl=le two 

14 alcohol and drugs. 

15 (3) The provisions of this part do not limit the introduction of any other competent evidence bearing 

16 on the question of whether the person was under the influence of alcohol, drugs, or a combination of tl:le 

17 twe alcohol and drugs." 

Section 4. Section 61-8-405, MCA, is amended to read: 

18 

19 

20 "61-8-405. Administration of tests. (1) Only a physician or registered nurse,. or other qualified 

21 person acting under the supervision and direction of a physician or registered nurse ~~ at the 

22 request of a peace officer,. ffia>t withdraw blood for the purpose of determining any measured amount or 

23 detected presence of alcohol, drugs, or any combination of alcohol and drugs in the person. This limitation 

24 does not apply to the ~ sampling of breath or uriAe speeiA=ieRs. 

25 (2) TAB perseA FFIB'(, at tl=le perseR's OWR BIIPOASe, Rave a PA';SieiaA er registerea AUFSO of the 

26 persoA's owA el=leosiRg aeFRiRister a tost, iA 1D. addition to any test administered at the direction of a peace 

27 officer, a person may request that an independent blood sample be drawn by a physician or registered nurse 

28 for the purpose of determining any measured amount or detected presence of alcohol,. Of drugs, or any 

29 combination of alcohol and drugs in the person at ti=le tiA=ie allegoe, as SABY,'R B'J' aAalysis of ti=le perseR's 

30 sloes, ereath, er uriRe. The cost of an independent blood test is the sole responsibility of the person 
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requesting the test. The failure or inability to obtain an adsitional independent test by a person does not 

2 preclude the admissibility in evidence of #le any test or tests talrnn given at the direction of a peace officer. 

3 (3) Upon the request of the person tested, full information concerning #le any test ef--tes1'~ 

4 given at the direction of the peace officer must be made available to the person or the person's attorney. 

5 (4) A physician or registered nurseL or other qualified person acting under the supervision and 

6 direction of a physician or registered nurseL does not incur any civil or criminal liability as a result of the 

7 proper administering of a blood test when requested in writing by a peace officer to administer a test. 

8 lel If a test given under e1 8 1G2 or e1 8 8G6 is a test of urine, tho J;lerson testes must be gi\en 

9 wi•taO'( in the talEing of tho urine SJ:l0eimen that will ensure tho integrity of the speeimon ans, at the same 

1 O time, FRaintain tho signity of the insiYidual in•tol•ted. 

11 fel-ifil The department in cooperation with any appropriate agency shall adopt uniform rules for the 

12 giving of tests and may require certification of training to administer the tests as considered necessary." 

13 

Section 5. Section 61-8-407, MCA, is amended to read: 14 

15 

16 

17 

18 

"61-8-407. Definition of alcohol concentration. For purposes of 1 6-6-305,.---01 8 1 G 1 , and 

e1 8 1Ge and this chapter, "alcohol concentration" means either grams of alcohol per 100 milliliters of 

blood, or grams of alcohol per 210 liters of breath, or graA'ls of aloohol per 7e.a A'lilliliters of urine." 

19 Section 6. Section 61-8-409, MCA, is amended to read: 

20 "61-8-409. Preliminary alcohol screening test. ( 1 l A person who operates or is in actual physical 

21 control of a vehicle upon ways of this state open to the public is considered to have given consent to a 

22 preliminary alcohol screening test of the person's breath, for the purpose of estimating the person's alcohol 

23 concentration, upon the request of a peace officer who has a particularized suspicion that the person was 

24 driving or in actual physical control of a vehicle upon ways of this state open to the public while under the 

25 influence of alcohol or in violation of 61-8-410. 

26 ( 21 Tho results of a soreoning test ma·,· be uses for soterA'lining whether probable eause eMists to 

27 selieve a 13ersen has \'iolatod el 8 1G1, el 8 4Qe, or 61 8 11G. 

28 t3!-@ The person's obligation to submit to a test under 61-8-402 is not satisfied by the person 

29 submitting to a preliminary alcohol screening test pursuant to this section. 

30 t4+@ The peace officer shall inform the person of the right to refuse the test and that the refusal 
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1 to submit to the preliminary alcohol screening test will result in the suspension or revocation for up to 1 

2 year of that person's driver's license. 

3 +&till If the person refuses to submit to a test under this section, a test will not be given. However, 

4 the refusal is sufficient cause to suspend or revoke the person's driver's license as provided in 61 -8-402. 

5 f~Hfil A hearing as provided for in 61-8-403 must be available. The issues in the hearing must be 

6 limited to determining whether a peace officer had a particularized suspicion that the person was driving 

7 or in actual physical control of a vehicle upon ways of this state open to the public while under the 

8 influence of alcohol or in violation of 61-8-410 and whether the person refused to submit to the test. 

9 f-7+.tfil The provisions of 61-8-402(2) through (7) that do not conflict with this section are applicable 

1 O to refusals under this section. If a person refuses a test requested under 61-8-402 and this section for the 

11 same incident, the department may not consider each a separate refusal for purposes of suspension or 

12 revocation under 61-8-402. 

13 f8till A test may not be conducted or requested under this section unless both the peace officer 

14 and the instrument used to conduct the preliminary alcohol screening test have been certified by the 

15 department pursuant to rules adopted under the authority of 61-8-405™®·" 

16 

17 Section 7. Section 61-8-805, MCA, is amended to read: 

18 "61-8-805. Suspension for operating a commercial vehicle with alcohol concentration of 0.04 or 

19 more -- hearing. ( 1) A person whose alcohol concentration is 0.04 or more while the person drives or is in 

20 actual physical control of a commercial motor vehicle is subject to the suspension of the person's 

21 commercial driver's license. If the department receives a &Weffl report certified under penalty of law from 

22 a peace officer that the person was operating a commercial motor vehicle while the person's alcohol 

23 concentration was 0.04 or more, the department shall suspend the person's commercial driver's license: 

24 (a) for 1 year, with no provision for a restricted probationary license or endorsement, upon receipt 

25 of the first report, except that if the offense occurred in a commercial motor vehicle transporting hazardous 

26 materials, the suspension must be for 3 years; and 

27 (bl for life, with no provision for a restricted probationary license or endorsement, upon receipt of 

28 a second or subsequent report at any time as determined from the records of the department, unless a 

29 restricted license or endorsement is allowed by federal rules governing commercial drivers. 

30 (2) A peace officer who determines that a commercial motor vehicle operator has any measured 
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amount or detected presence of alcohol in the operator's body while operating a commercial motor vehicle 

2 shall place the commercial motor vehicle operator out of service as mandated by federal regulations for 24 

3 hours. 

4 (3) The fact that any person charged with a violation of the provisions of subsection ( 1) is entitled 

5 to use alcohol under the laws of Montana is not a defense against any charge of violating the provisions 

6 of subsection ( 1). 

7 14) The department shall immediately notify in writing any person whose commercial driver's 

8 license is suspended under this section. The person may file a petition within 30 days after the notice is 

9 given for a hearing in the matter in the district court in the county in which the finding of alcohol 

1 O concentration was made. The court has jurisdiction and shall set the matter for hearing upon 10 days' 

11 written notice to the county attorney of the county in which the appeal is filed. The county attorney shall 

12 represent the state. The court shall take testimony and examine the facts of the case, except that the issue 

13 is limited to whether the person was driving or had actual physical control of a commercial motor vehicle 

14 while the person's alcohol concentration was 0.04 or more. The court shall determine whether the 

15 petitioner is entitled to a commercial driver's license or is subject to suspension as provided in this section. 

16 The provisions of 61-8-404 apply to any proceedings under this section." 

Section 8. Section 61-8-806, MCA, is amended to read: 

17 

18 

19 "61-8-806. Blood, and breath, er urine tests of commercial vehicle operators -- procedure --

20 suspension. ( 1) A person who operates a commercial motor vehicle upon the ways of this state open to 

21 the public is considered to have given consent, suejeet te the 13revisiens ef 61 8 ~ 01 ancl 61 8 80e, to a 

22 test one or more tests of the operator's blood, or breath, er urine for the purpose of determining any 

23 measured or detected amount of alcohol in the operator's body if the operator is requested to submit to 

24 the test or tests by a peace officer having reasonable grounds to believe the person to have been driving 

25 or in actual physical control of a commercial motor vehicle upon the ways of this state open to the public 

26 while having any measurable or detectable alcohol concentration. The peace officer may designate a the 

27 blood, or breath, er urine test or tests to be administered. 

28 (2) A person who is unconscious or who is otherwise incapable of refusal is considered not to have 

29 withdrawn the consent provided in subsection 11). 

30 13) If a commercial motor vehicle operator who is a resident of Montana refuses upon the request 
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1 of a peace officer to submit to a4eSt one or more tests designated by the officer as provided in subsection 

2 (1), the test or tests may not be given. On behalf of the department, the officer shall immediately seize the 

3 person's commercial driver's license and forward the license to the department, along with a swem report 

4 certified under penalty of law that the officer had reasonable grounds to believe that the person had been 

5 driving or was in actual physical control of a commercial motor vehicle upon ways of this state open to the 

6 public while having any measurable or detectable alcohol concentration and that the person had refused 

7 to submit to tt:lo test one or more tests upon the request of the officer. Upon receipt of the report, the 

8 department shall suspend the license for a period provided in subsection (5). 

9 {4) Upon seizure of a resident's commercial driver's license, the peace officer shall issue, on behalf 

1 O of the department, a temporary noncommercial driving permit. The temporary driving permit is valid for 72 

11 hours after issuance. 

12 (51 If a commercial motor vehicle operator refuses to submit to a-t&&t one or more tests as provided 

13 in subsection (3), the department shall suspend the operator's commercial driver's license: 

14 (a) upon first refusal, for 1 year, with no provision for a restricted probationary license or 

15 endorsement, except that if the offense occurred in a commercial motor vehicle transporting hazardous 

16 materials, the suspension for a first refusal must be for 3 years; 

1 7 {bl upon a second or subsequent refusal at any time as determined from the records of the 

18 department. for life, with no provision for a restricted probationary license or endorsement unless allowed 

19 by federal rules governing commercial drivers. 

20 (61 A nonresident commercial motor vehicle operator who refuses to submit to a-test one or more 

2 ·1 tests as provided in subsection (3) is subject to suspension by the department as provided in subsection 

22 (5) and must be given a temporary driving permit as provided in subsection (4)." 

23 -END-
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STATE OF MCNT.Z:\NA - FISCAL NOTE 

Fiscal Note for SB0106, as introduced 

DESCRIP,ION OF PROPOSED LEGISLATION: 
A bill to revise driving under the influence laws with respect to the tests used to 
detect, estimate, and measure alcohol or drugs, or both, in a person's body. 

ASSUMPTIONS: 
1. Current:y law enforcemer.t is conducting an average of 7500 breath test analyses 

statewide. These a~e done with an intox1lyzer. The Department of Justice, Forensic 
Science Division receives an average of 886 blood/alcohol requests from law 
enfcrcement per year. The average total cf tests conducted by law enforcemer.t is 
8386 per year. If 5 percent of these were analyzed for drugs at the request of law 
enforcement, the Forensic science Division would be running tests on 420 cases (2386 
X 5 % = 42 0 I . 

2. In order to complete one ana:ysis for drugs the average staff personnel time is nine 
hours. With 420 cases to run and nine hours per case, if all cases were run 
individually it would take 3780 hours !420 cases x 9 hours= 3780). The lab is able 
to batch runs, saving staff time by approximately one half. An additional 1.00 FTE, 
grade 17, would be needed to handle this work load with personal service costs of 
$50,E28 per year. 

3. All 420 cases would be tested by the lab for volatiles and emit drug screen at $15 
per case or $6,300 (420 x $15). A study completed at the Forensic Science Division 
shows approximately 40 percent of the alcohol tests run by law enforcement have 
other drugs on board. To further test 40 percent of the 420 cases there is a cost 
of $155 per case (420 x 40% = 168, and 168 x $155 = $26,040). The total cost would 
be $32,340 ($6,300 + $26,040) fer testing. 

4. Operating expenses for the additional 1.00 FTE are estimated at $2,500 (telephone, 
supplies, and travel I • 

5. The analysis to be performed requires the following instruments: Gas Chromatograph 
NPD (GC/NPD), Gas Chromatograph Ms (GC/MS), and a Syva Emit. The lab is currently 
using its GC/NPD and GC/MS to full capacity; therefore, new equipment would have to 
be purchased: GC/NPD = $48,000 and GC/MS = $85,000. 

6. The Motor Vehicle Division would need $550 for printing of forms as required by this 
bill each year of the biennium. 

F=scAL IMPACT: 
F~rensic Science Divisicn: 
Expenditures: 
FTE 
Personal Services 
Operating Expense 
Equipment 

Total 

?unding: 
General Fund (01) 

Motor Vehicle Division: 
Operating Expenses 

Funding: 
General Fund (01) 

Net Impact on Fund Balance: 
General Fund (01) 

FY98 
Difference 

1.00 
50,628 
34,840 

133. 000 
218,468 

218,468 

550 

550 

(Revenue minus expense) 
(219,018) 

(Continued) 

~~=--.,~~--'-/-~~? 
LEWIS, BUD DATE 

Office of Budget and Program Planning 

FY99 
Difference 

1. 00 
50,628 
34,840 

(J 

85,468 

85,468 

550 

550 

(86,018) 

Fiscal Note for SB0106, as introduced 



Fiscal Ncte Request, SB0106, as introduced 
Page 2 
(continued) 

LONG-RANGE EFFEC~S OF PROPOSED LEGISLATION: 
A study at the Forensic Science Division shows that when someone is stopped by law 
enforcement for DUI, 40 percent of these people have other drugs on board. Current law 
only allows further drug tests if the alcohol level is below 0.10 gm/100 ml whole blood. 
This legislation would allow further drug testing at the officer's discretion. 
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SENATE BILL NO. 106 

INTRODUCED BY VANVALKENBURG 

BY REQUEST OF THE DEPARTMENT OF JUSTICE 

SB0106.02 

APPROVED BY COM 
ON JUDICIARY 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DRIVING UNDER THE INFLUENCE LAWS 

6 WITH RESPECT TO THE TESTS USED TO DETECT, ESTIMATE, AND MEASURE ALCOHOL OR DRUGS, OR 

7 BOTH, IN A PERSON'S BODY; AUTHORIZING ADMISSION OF PRELIMINARY ALCOHOL SCREENING TEST 

8 RESULTS AND PHYSICAL, PSYCHOMOTOR, AND PHYSIOLOGICAL ASSESSMENTS OF ALCOHOL OR 

9 DRUG PRESENCE OR IMPAIRMENT IN DRIVING UNDER THE INFLUENCE AND OTHER PROCEEDINGS, 

10 INCLUDING CERTAIN CRIMINAL PROSECUTIONS AND CIVIL PROCEEDINGS IN WHICH ALCOHOL OR 

11 DRUG-PRESENCE OR IMPAIRMENT IS AT ISSUE; ELIMINATING USE OF URINE TESTING UNDER THE 

12 IMPLIED CONSENT LAW; PERMITTING SUBMISSION OF CERTIFIED, RATHER THAN SWORN, 

13 STATEMENTS FROM PEACE OFFICERS CONCERNING TESTING REFUSALS; AUTHORIZING USE OF BLOOD 

14 OR BREATH ANALYSIS TEST RESULTS IN CERTAIN CRIMINAL PROSECUTIONS AND CIVIL ACTIONS; 

15 AND AMENDING SECTIONS 61-5-212, 61-8-401, 61-8-402, 61-8-403, 61-8-404, 61-8-405, 61-8-407, 

16 61-8-409, 61-8-805, AND 61-8-806, MCA." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 SECTION 1. SECTION 61-5-212, MCA. IS AMENDED TO READ: 

21 "61-5-212. Driving while license suspended or revoked -- penalty -- seizure of vehicle or rendering 

22 vehicle inoperable. ( 1 l A person who drives a motor vehicle or commercial motor vehicle on any public 

23 highway of this state at a time when the person's privilege to do so is suspended or revoked in this state 

24 or any other state is guilty of a misdemeanor and upon conviction shall be punished by imprisonment for 

25 not less than 2 days or more than 6 months and may be fined not more than $500. 

26 (2) The department upon receiving a record of the conviction of any person under this section upon 

27 a charge of driving a vehicle while the person's driver's license was suspended or revoked shall extend the 

28 period of suspension or revocation for an additional like period. 

29 (3) The vehicle owned and operated at the time of an offense under this section by a person whose 

30 driver's license is suspended or revoked for violating the provisions of 61-8-401, 61-8-402fel-, 61-8-406, 
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61-8-409, or 61-8-410 must, upon a person's first conviction, be seized or rendered inoperable by the 

2 county sheriff of the convicted person's county of residence for a period of 30 days. 

3 14) The sentencing court shall order the action provided for under subsection (3) and shall specify 

4 the date on which the vehicle is to be returned or again rendered operable. The vehicle must be seized or 

5 rendered inoperable by the sheriff within 10 days after the conviction. 

6 (5) A convicted person is responsible for all costs associated with actions taken under subsection 

7 (3). Joint ownership of the vehicle with another person does not prohibit the actions required by subsection 

8 (3) unless the sentencing court determines that those actions would constitute an extreme hardship on a 

9 joint owner who is determined to be without fault. 

10 (6) A court may not suspend or defer imposition of penalties provided by this section." 

11 

12 Section 2. Section 61-8-401, MCA, is amended to read: 

13 "61-8-401. Persons under the influence of alcohol or drugs. ( 1) It is unlawful and punishableL as 

14 provided in 61-8-714L aAd 61 8 72:3 for aAV ~ person who is under the influence of: 

15 (a) alcohol to drive or be in actual physical control of a vehicle upon the ways of this state open 

16 to the public; 

17 (b) a dangerous drug to drive or be in actual physical control of a vehicle within this state; 

18 (c) any other drug to drive or be in actual physical control of a vehicle within this state; or 

19 (d) alcohol and any dangerous or other drug to drive or be in actual physical control of a vehicle 

20 within this state. 

21 (2) The fact that any person charged with a violation of subsection (1) is or has been entitled to 

22 use alcohol or Sl,leR a drug under the laws of this state does not constitute a defense against any charge 

23 of violating subsection 11). 

24 13) "Under the influence" means that as a result of taking into the body alcohol, drugs, or any 

25 combination thereef of alcohol and drugs, a person's ability to safely operate a motor vehicle has been 

26 diminished. 

27 14) Upon the trial of any civil or criminal action or proceeding arising out of acts alleged to have 

28 been committed by any person driving or in actual physical control of a vehicle while under the influence 

29 of alcohol, the concentration of alcohol in the person at the time alleges of a test, as shown by analysis 

30 of a sample of the person's blood, wriAe, or breath drawn or taken within a reasonable time after the alleged 
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act, shall give gives rise to the following inferences: 

2 (a) If there was at that time an alcohol concentration of~ 0.04 br less, it may be inferred that 

3 the person was not under the influence of alcohol. 

4 (bl If there was at that time an alcohol concentration in excess of~ 0.04 but less than 0.10, 

5 that fact ~ may not give rise to any inference that the person was or was not under the influence of 

6 alcohol, but StlGfl the fact may be considered with other competent evidence in determining the guilt or 

7 innocence of the person. 

8 (c) If there was at that time an alcohol concentration of 0. 10 or more, it may be inferred that the 

9 person was under the influence of alcohol. The inference is rebuttable. 

10 (5) The provisions of subsection (4) do not limit the introduction of any other competent evidence 

11 bearing upon the issue of whether the person was under the influence of alcohol, drugs, or a combination 

12 of the twe alcohol and drugs. 

13 (6) Each municipality in this state is given authority to enact 61-8-406, 61-8-408, 61-8-410 

14 61-8-714, 61-8-722, and subsections ( 1) through (5) of this section, with the word "state" in 61-8-406 

15 and subsection ( 1) of this section changed to read "municipality", as an ordinance and is given jurisdiction 

16 of the enforcement of the ordinance and of the imposition of the fines and penalties theFeiA provided in the 

17 ordinance. 

18 (71 Absolute liability as provided in 45-2-104 will be imposed for a violation of this section." 

19 

20 Section 3. Section 61-8-402, MCA, is amended to read: 

21 "61-8-402. Blood, or breath, or YFiAo tests for alcohol, drugs, or both. ( 1) A person who operates 

22 or is in actual physical control of a vehicle upon ways of this state open to the public is considered to have 

23 given consent, s1Jsjest ta the f!Fe¥isieAs ef e 1 8 qo1, to a test or tests of the person's blood, or breath, 

24 er uFiAe for the purpose of determining any measured amount or detected presence of alcohol or drugs in 

25 the person's body if aFFestea sv a f)eaee effieer fer ari 1.-iA€1 er feF seiA€1 iA aetual f!h•tsieal eeAtFel ef a ..,ehiele 

26 while uAaeF tl=le iAflueAee ef aleehel, elrugs, eF a eeA'lsiAatieA ef the twe alsehel aAa aF1Jgs.~ 

27 i.2.lJAf The test or tests must be administered at the direction of a peace officer woo WHEN: 

28 (I) THE OFFICER has reasonable grounds to believe that the person has been driving or has been 

29 in actual physical control of a vehicle upon ways of this state open to the public while under the influence 

30 of alcohol, drugs, or a combination of the two AND THE PERSON HAS BEEN PLACED UNDER ARREST FOR 
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A VIOLATION OF 61-8-401; 

2 (Ill THE PERSON IS UNDER THE AGE OF 21 AND HAS BEEN PLACED UNDER ARREST FOR A 

3 VIOLATION OF 61-8-410; OR 

4 (Ill) THE OFFICER HAS PROBABLE CAUSE TO BELIEVE THAT THE PERSON WAS DRIVING OR IN 

5 ACTUAL PHYSICAL CONTROL OF A VEHICLE IN VIOLATION OF 61-8-401 AND THE PERSON HAS BEEN 

6 INVOLVED IN A MOTOR VEHICLE ACCIDENT OR COLLISION RESULTING IN PROPERTY DAMAGE, BODILY 

7 INJURY, OR DEATH. 

8 _[fil The arresting OR INVESTIGATING officer may designate which test or tests are administered. 

9 A test fer aleohol Fl'HclSt ee gi,,.eR fast, whether or Rot that test also tests feF elrngs, aRel if the test shews 

1 O aR aleehel eeReontFatien of 0.10 er rn0Fe, a test fer elrugs rna•t not eo !Ji•~en. 

11 mru A person who is unconscious or who is otherwise in a condition rendering the person 

12 incapable of refusal is considered not to have withdrawn the consent provided by subsection ( 1). 

13 tdtlli If a elrivor uReler arrest an arrested person refuses upen the request of a peaee effieer to 

14 submit to a test eF one or more tests requested and designated by the aFFostiR!l officer as provided in 

15 subsection f.+l- J1.L a the refused test or tests may not be given, but the officer shall, on behalf of the 

16 department, immediately seize the person's driver's license. The peace officer shall immediately forward 

17 the license to the department, along with a &WefR report certified under penalty of law Rating that the 

18 peaee offieer hael FeaseRaele !JFOURels te Believe that the aFFested person haa seen ariYiR!l er ,,.,.as in aetual 

19 physieal eeRtFel ef a vehiele upeR wa·ts ef this state epen te the puelie while under the iRfluonee ef aleehel, 

20 dFU!JS, er a eorneinatien ef the two aleehol and drugs and netiR!J STATING WHICH OF THE CONDITIONS 

21 SET FORTH IN SUBSECTION (2)(A) PROVIDES THE BASIS FOR THE TESTING REQUEST AND CONFIRMING 

22 that the person refused to submit to the test er one or more tests upen the request ef requested and 

23 designated by the peace officer. Upon receipt of the report, the department shall suspend the license for 

24 the period provided in subsection i&t 1fil. 

25 f4l-J.fil Upon seizure of a driver's license, the peace officer shall issue, on behalf of the department, 

26 a temporary driving permit, which is valid for 5 days following the date of issuance and shall provide the 

27 driver with written notice of the license suspension or revocation and the right to a hearing provided in 

28 61-8-403. 

29 i&t1fil The following suspension and revocation periods are applicable upon refusal to submit to 

30 a test er one or more tests: 
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la) upon a first refusal, a suspension of 6 months with no provision for a restricted probationary 

2 license; 

3 (b) upon a second or subsequent refusal within 5 years of a previous refusal, as determined from 

4 the records of the department, a revocation of 1 year with no provision for a restricted probationary license. 

5 tetlZl A nonresident driver's license seized under this section must be sent by the department to 

6 the licensing authority of the nonresident's home state with a report of the nonresident's refusal to submit 

7 to a test or one or more tests. 

8 ++Hfil The department may recognize the seizure of a license of a tribal member by a peace officer 

9 acting under the authority of a tribal government or an order issued by a tribal court suspending, revoking, 

10 or reinstating a license or adjudicating a license seizure if the actions are conducted pursuant to tribal law 

11 or regulation requiring alcohol or drug testing of motor vehicle operators and the conduct giving rise to the 

12 actions occurred within the exterior boundaries of a federally recognized Indian reservation in this state. 

13 Action by the department under this subsection is not reviewable under 61-8-403. 

14 f&t.{fil /I.II s1:-Jspensiens are A suspension under this section is subject to review as provided in this 

15 part. 

16 @( 10) This section does not apply to blood and breath tests, samples, and analyses used for 

17 purposes of medical treatment or care of an injured motorist or related to a lawful seizure for a suspected 

18 violation of an offense not in this part." 

19 

20 SECTION 4. SECTION 61-8-403, MCA, IS AMENDED TO READ: 

21 "61-8-403. Right of appeal to court. (1) Within 30 days after notice of the right to a hearing has 

22 been given by a peace officer, a person may filEi a petition to challenge the license suspension or revocation 

23 in the district court in the county where the person resides or in the county where the arrest was made. 

24 (2) The court has jurisdiction and shall set the matter for hearing. The court shall give at least 10 

25 days' written notice of the hearing to the county attorney of the county where the appeal is filed and to 

26 the city attorney if the incident leading to the suspension or revocation resulted in a charge filed in a city 

27 or municipal court. The county attorney or city attorney may represent the state. If the county attorney and 

28 the city attorney cannot agree on who will represent the state, the county attorney shall represent the 

29 state. 

30 (3) Upon request of the petitioner, the court may order the department to return the seized license 
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or issue a stay of the suspension or revocation action pending the hearing. 

2 (4) (a) The court shall take testimony and examine the facts of the case, except that the issues are 

3 limited to whether: 

4 (i) a peace officer had reasonable grounds to believe that the person had been driving or was in 

5 actual physical control of a vehicle upon ways of this state open to the public while under the influence of 

6 alcohol, drugs, or a combination of the two and the person was placed under arrest for violation of 

7 61-8-401; 

8 (ii) the person was 13laeeel uAaer arrest; aAa is under the age of 21 and was placed under arrest for 

9 a violation of 61-8-410; 

1 O (iii) the officer had probable cause to believe that the person was driving or in actual physical 

11 control of a vehicle in violation of 61-8-401 and the person was involved in a motor vehicle accident or 

1 2 collision resulting in property damage, bodily injury, or death; and 

1 3 tiiitili!l. the person refused to submit to ti'le test er one or more tests designated by the officer. 

14 (b) +/:le Based on the above issues and no others, the court shall determine whether the petitioner 

15 is entitled to a license or whether the petitioner's license is subject to suspension or revocation. 

16 (5) This section does not grant a right of appeal to a state court if a driver's license is initially 

17 seized, suspended, or revoked pursuant to a tribal law or regulation that requires alcohol or drug testing 

18 of motor vehicle operators." 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 5. Section 61-8-404, MCA, is amended to read: 

"61-8-404. Evidence admissible -- conditions of admissibility. (1) Upon the trial of aflV 2 criminal 

action or other proceeding arising out of acts alleged to have been committed by af1V 2 person in violation 

of 61-8-401, 01' 61-8-406, 61-8-410, or 61-8-805: 

(a) evidence of any measured amount or detected presence of alcohol, 01' drugs, or a combination 

of alcohol and drugs in the person at the time of the act alleged, as shown by an analysis of the person's 

blood, or breath, or uriAo, is admissible. A positive test result does not, in itself, prove that the person was 

under the influence of a drug or drugs at the time the person was in control of a motor vehicle. A person 

may not be convicted of a violation of 61-8-401 based upon the presence of a drug or drugs in the person 

unless some other competent evidence exists that tends to establish that the person was under the 

influence of a drug or drugs while driving or in actual physical control of a motor vehicle within.this state. 
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(b) a report of the facts and results of aAv test er one or more tests of a person's blood, or breath, 

2 or uriAe aElfflinistereEl uAElor 61 8 402 is admissible in evidence if: 

3 (i) ffie Q breath test or preliminary alcohol screening test was performed by a person certified by 

4 the forensic sciences division of the department to administer 13reath tests or the test; 

5 Jill #le Q blood er urine test sample was a lal3oratory analysis ans the analysis was Elene analyzed 

6 in a laboratory operated or certified by the department er 13y any other or in a laboratory or facility eertifica 

7 6f exempt from certification under the rules of the department;-af!EI 

8 !iii the test was en a 13Ioea saffl,ile, the ,ierson witharawin!l and the blood was withdrawn from the 

9 person by a person competent to do so under 61-8-405( 1 I. 

10 {cl a report of the facts and results of a physical, psychomotor, or physiological assessment of a 

11 person is admissible in evidence if it was !er aleohol ans was made by a person trained by the department 

12 or if it was for Elru9s ans was R'laao 13y a eerson eertifiea BY A PERSON WHO HAS RECEIVED TRAINING 

13 RECOGNIZED by the department. 

14 (2) If the person under arrest refused to submit to the test er one or more tests as provided in this 

15 section, proof of refusal is admissible in any criminal action or proceeding arising out of acts alleged to have 

16 been committed while the person was driving or in actual physical control of a vehicle upon the ways of 

17 this state open to the public, while under the influence of alcohol, drugs, or a combination of the two 

18 alcohol and drugs. 

19 (3) The provisions of this part do not limit the introduction of any other competent evidence bearing 

20 on the question of whether the person was under the influence of alcohol, drugs, or a combination of ffie 

21 twe alcohol and drugs." 

Section 6. Section 61-8-405, MCA, is amended to read: 

22 

23 

24 "61-8-405. Administration of tests. (1) Only a physician or registered nurseL or other qualified 

25 person acting under the supervision and direction of a physician or registered nurse ~~ at the 

26 request of a peace officerL mav withdraw blood for the purpose of determining any measured amount or 

27 detected presence of alcohol, drugs, or any combination of alcohol and drugs in the person. This limitation 

28 does not apply to the~ sampling of breath er urine s,ieeiR'lens. 

29 (2) Tho ,iorsen ffia•,, at the ,iersen's own 011,iense, ha•,e a ,ih•,sieian or re!Jisterea nurse el the 

30 persen's ewn ohoosin!J aElfflinistor a test, in !D. addition to any test administered at the direction of a peace 

C Legis~ative 
\,Sl!n>ICQ 

\!!jvision 
- 7 - SB 106 



55th Legislature SB0106.02 

officer, a person may request that an independent blood sample be drawn by a physician or registered nurse 

2 for the purpose of determining any measured amount or detected presence of alcoholL 0f drugs. or any 

3 combination of alcohol and drugs in the person at tl:le tiFRe allefjeB, as sl:lewA b•,• aAal•1•sis ef tl:le 13erseA's 

4 bleeEI, brnath, Br urine. THE PEACE OFFICER MAY NOT UNREASONABLY IMPEDE THE PERSON'S RIGHT 

5 TO OBTAIN AN INDEPENDENT BLOOD TEST. THE OFFICER MAY BUT HAS NO DUTY TO TRANSPORT 

6 THE PERSON TO A MEDICAL FACILITY OR OTHERWISE ASSIST THE PERSON IN OBTAINING THE TEST. 

7 The cost of an independent blood test is the sole responsibility of the person requesting the test. The 

8 failure or inability to obtain an aEIElitieAal independent test by a person does not preclude the admissibility 

9 in evidence of tRe any test BF tests tal1eA given at the direction of a peace officer. 

1 O (3) Upon the request of the person tested, full information concerning tRe any test er tests take A 

11 given at the direction of the peace officer must be made available to the person or the person's attorney. 

1 2 (4) A physician or registered nurseL or other qualified person acting under the supervision and 

13 direction of a physician or registered nurseL does not incur any civil or criminal liability as a result of the 

14 proper administering of a blood test when requested in writing by a peace officer to administer a test. 

15 (6) If a test fji;'OA l:IAElor 61 8 102 BF e1 8 BOe is a test ef l:IFiAO, tAO 13orson testes ffiUSt be fjiYen 

16 13ri·.-ae',' in tf:le taking ef tl=le uriAe speoiFRon tl:lat will ensure tl=lo iAtogrit)' of tl=lo speeiFRBA ans, at the saFRe 

17 tiFRe, A'laintaiA tl:lo Eli(lnity of the insivisual iA'rel,·oEI. 

18 fetifil The department in cooperation with any appropriate agency shall adopt uniform rules for the 

19 giving of tests and may require certification of training to administer the tests as considered necessary." 

20 

21 

22 

23 

24 

25 

Section 7. Section 61-8-407, MCA, is amended to read: 

"61-8-407. Definition of alcohol concentration. For purposes of 16-6-305, 61 8 101, ans 

e1 8 406 and this chapter, "alcohol concentration" means either grams of alcohol per 100 milliliters of 

blood, or grams of alcohol per 210 liters of breath, er fjrams ef aleBhol 13er 76 .3 milliliters ef urine." 

26 Section 8. Section 61-8-409, MCA, is amended to read: 

27 "61-8-409. Preliminary alcohol screening test. ( 1) A person who operates or is in actual physical 

28 control of a vehicle upon ways of this state open to the public is considered to have given consent to a 

29 preliminary alcohol screening test of the person's breath, for the purpose of estimating the person's alcohol 

30 concentration, upon the request of a peace officer who has a particularized suspicion that the person was 

~
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1 driving or in actual physical control of a vehicle upon ways of this state open to the public while under the 

2 influence of alcohol or in violation of 61-8-410. 

3 12) nw results af a soreenin§ test may l=le uses for seterminin§ whether prol=lal:Jle oauso mcists to 

4 l=lelieve a parson has violates 61 8 401, 61 8 4 0€l, or €l 1 8 4 10. 

5 ~ill The person's obligation to submit to a test under 61-8-402 is not satisfied by the person 

6 submitting to a preliminary alcohol screening test pursuant to this section. 

7 f4l-@l The peace officer shall inform the person of the right to refuse the test and that the refusal 

8 to submit to the preliminary alcohol screening test will result in the suspension or revocation for up to 1 

9 year of that person's driver's license. 

1 O ™J..11 If the person refuses to submit to a test under this section, a test will not be given. However, 

11 the refusal is sufficient cause to suspend or revoke the person's driver's license as provided in 61-8-402. 

12 ieti.fil A hearing as provided for in 61-8-403 must be available. The issues in the hearing must be 

13 limited to determining whether a peace officer had a particularized suspicion that the person was driving 

14 or in actual physical control of a vehicle upon ways of this state open to the public while under the 

15 influence of alcohol or in violation of 61-8-410 and whether the person refused to submit to the test. 

16 f-7-H.fil The provisions of 61-8-402(2) thret:Jgh (7) (3) THROUGH (8) that do not conflict with this 

17 section are applicable to refusals under this section. If a person refuses a test requested under 61-8-402 

18 and this section for the same incident, the department may not consider each a separate refusal for 

19 purposes of suspension or revocation under 61-8-402. 

20 ¼ijffi A test may not be conducted or requested under this section unless both the peace officer 

21 and the instrument used to conduct the preliminary alcohol screening test have been certified by the 

22 department pursuant to rules adopted under the authority of 61-8-405ieti.fil." 

23 

24 Section 9. Section 61-8-805, MCA, is amended to read: 

25 "61-8-805. Suspension for operating a commercial vehicle with alcohol concentration of 0.04 or 

26 more -- hearing_ (1) A person whose alcohol concentration is 0.04 or more while the person drives or is in 

27 actual physical control of a commercial motor vehicle is subject to the suspension of the person's 

28 commercial driver's license. If the department receives a SW6ffl report certified under penalty of law from 

29 a peace officer that the person was operating a commercial motor vehicle while the person's alcohol 

30 concentration was 0.04 or more, the department shall suspend the person's commercial driver's license: 
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(a) for 1 year, with no provision for a restricted probationary license or endorsement, upon receipt 

2 of the first report, except that if the offense occurred in a commercial motor vehicle transporting hazardous 

3 materials, the suspension must be for 3 years; and 

4 (b) for life, with no provision for a restricted probationary license or endorsement, upon receipt of 

5 a second or subsequent report at any time as determined from the records of the department, unless a 

6 restricted license or endorsement is allowed by federal rules governing commercial drivers. 

7 (2) A peace officer who determines that a commercial motor vehicle operator has any measured 

8 amount or detected presence of alcohol in the operator's body while operating a commercial motor vehicle 

9 shall place the commercial motor vehicle operator out of service as mandated by federal regulations for 24 

10 hours. 

11 (3) The fact that any person charged with a violation of the provisions of subsection (1) is entitled 

12 to use alcohol under the laws of Montana is not a defense against any charge of violating the provisions 

13 of subsection ( 1). 

14 (4) The department shall immediately notify in writing any person whose commercial driver's 

15 license is suspended under this section. The person may file a petition within 30 days after the notice is 

16 given for a hearing in the matter in the district court in the county in which the finding of alcohol 

17 concentration was made. The court has jurisdiction and shall set the matter for hearing upon 1 O days' 

18 written notice to the county attorney of the county in which the appeal is filed. The county attorney shall 

19 represent the state. The court shall take testimony and examine the facts of the case, except that the issue 

20 is limited to whether the person was driving or had actual physical control of a commercial motor vehicle 

21 while the person's alcohol concentration was 0.04 or more. The court shall determine whether the 

22 petitioner is entitled to a commercial driver's license or is subject to suspension as provided in this section. 

23 The provisions of 61-8-404 apply to any proceedings under this section." 

24 

25 

26 

Section 10. Section 61-8-806, MCA, is amended to read: 

"61-8-806. Blood, and breath, er YFIRe tests of commercial vehicle operators -- procedure --

27 suspension. ( 1) A person who operates a commercial motor vehicle upon the ways of this state open to 

28 the public is considered to have given consent, s1:1ejeet te ttle 13re·;isieAs ef 61 8 401 aAd 61 8 80e, toe 

29 test one or more tests of the operator's blood, or breath, er 1:1riAe for the purpose of determining any 

30 measured or detected amount of alcohol in the operator's body if the operator is requested to submit to 
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1 the test or tests by a peace officer having reasonable grounds to believe the person to have been driving 

2 or in actual physical control of a commercial motor vehicle upon the ways of this state open to the public 

3 while having any measurable or detectable alcohol concentration. The peace officer may designate a the 

4 blood.,. or breath, or c1riAo test or tests to be administered. 

5 (2) A person who is unconscious or who is otherwise incapable of refusal is considered not to have 

6 withdrawn the consent provided in subsection ( 1). 

7 (31 If a commercial motor vehicle operator who is a resident of Montana refuses upon the request 

8 of a peace officer to submit to iHest one or more tests designated by the officer as provided in subsection 

9 ( 1), the test or tests may not be given. On behalf of the department, the officer shall immediately seize the 

10 person's commercial driver's license and forward the license to the department, along with a swem report 

11 certified under penalty of law that the officer had reasonable grounds to believe that the person had been 

12 driving or was in actual physical control of a commercial motor vehicle upon ways of this state open to the 

13 public while having any measurable or detectable alcohol concentration and that the person had refused 

14 to submit to tho test one or more tests upon the request of the officer. Upon receipt of the report, the 

15 department shall suspend the license for a period provided in subsection (5). 

16 (41 Upon seizure of a resident's commercial driver's license, the peace officer shall issue, on behalf 

17 of the department, a temporary noncommercial driving permit. The temporary driving permit is valid for 72 

18 hours after issuance. 

19 (5) If a commercial motor vehicle operator refuses to submit to tHeSt one or more tests as provided 

20 in subsection (3), the department shall suspend the operator's commercial driver's license: 

21 (a) upon first refusal, for 1 year, with no provision for a restricted probationary license or 

22 endorsement, except that if the offense occurred in a commercial motor vehicle transporting hazardous 

23 materials, the suspension for a first refusal must be for 3 years; 

24 (bl upon a second or subsequent refusal at any time as determined from the records of the 

25 department, for life, with no provision for a restricted probationary license or endorsement unless allowed 

26 by federal rules governing commercial drivers. 

27 (6) A nonresident commercial motor vehicle operator who refuses to submit to iHest one or more 

28 tests as provided in subsection (3) is subject to suspension by the department as provided in subsection 

29 (5) and must be given a temporary driving permit as provided in subsection (4)." 

30 -END-
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SENATE BILL NO. 106 

INTRODUCED BY VANVALKENBURG 

BY REQUEST OF THE DEPARTMENT OF JUSTICE 

SB0106.02 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DRIVING UNDER THE INFLUENCE LAWS 

6 WITH RESPECT TO THE TESTS USED TO DETECT, ESTIMATE, AND MEASURE ALCOHOL OR DRUGS, OR 

7 BOTH, IN A PERSON'S BODY; AUTHORIZING ADMISSION OF PRELIMINARY ALCOHOL SCREENING TEST 

8 RESULTS AND PHYSICAL, PSYCHOMOTOR, AND PHYSIOLOGICAL ASSESSMENTS OF ALCOHOL OR 

9 DRUG PRESENCE OR IMPAIRMENT IN DRIVING UNDER THE INFLUENCE AND OTHER PROCEEDINGS, 

10 INCLUDING CERTAIN CRIMINAL PROSECUTIONS ANO CIVIL PROCEEDINGS IN WHICH ALCOHOL OR 

11 DRUG-PRESENCE OR IMPAIRMENT IS AT ISSUE; ELIMINATING USE OF URINE TESTING UNDER THE 

12 IMPLIED CONSENT LAW; PERMITTING SUBMISSION OF CERTIFIED, RATHER THAN SWORN, 

13 STATEMENTS FROM PEACE OFFICERS CONCERNING TESTING REFUSALS; AUTHORIZING USE OF BLOOD 

14 OR BREATH ANALYSIS TEST RESULTS IN CERTAIN CRIMINAL PROSECUTIONS AND CIVIL ACTIONS; 

15 AND AMENDING SECTIONS 61-5-212. 61-8-401, 61-8-402, 61-8-403, 61-8-404, 61-8-405, 61-8-407, 

16 61-8-409, 61-8-805, AND 61-8-806, MCA." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

THERE ARE NO CHANGES IN THIS BRL AND IT WRL NOT BE 
REPRINTED. PLEASE REFER TO SECOND READING COPY 
(YELLOW) FOR COMPLETE TEXT. 
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SENATE BILL NO. 106 

INTRODUCED BY VANVALKENBURG 

S80106.02 
APPROVED BY SELEC~ 
C:2MMIT':'EE ·JN CSRR2~':'IC~:S 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF JUSTICE 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DRIVING UNDER THE INFLUENCE LAWS 

6 WITH RESPECT TO THE TESTS USED TO DETECT, ESTIMATE, ANO MEASURE ALCOHOL OR DRUGS, OR 

7 BOTH, IN A PERSON'S BODY; AUTHORIZING ADMISSION OF PRELIMINARY ALCOHOL SCREENING TEST 

8 RESULTS ANO PHYSICAL, PSYCHOMOTOR, AND PHYSIOLOGICAL ASSESSMENTS OF ALCOHOL OR 

9 DRUG PRESENCE OR IMPAIRMENT IN DRIVING UNDER THE INFLUENCE AND OTHER PROCEEDINGS, 

10 INCLUDING CERTAIN CRIMINAL PROSECUTIONS AND CIVIL PROCEEDINGS IN WHICH ALCOHOL OR 

11 DRUG-PRESENCE OR IMPAIRMENT IS AT ISSUE; ELIMINATING USE OF URINE TESTING UNDER THE 

12 IMPLIED CONSENT LAW; PERMITTING SUBMISSION OF CERTIFIED, RATHER THAN SWORN, 

13 STATEMENTS FROM PEACE OFFICERS CONCERNING TESTING REFUSALS; AUTHORIZING USE OF BLOOD 

14 OR BREATH ANALYSIS TEST RESULTS IN CERTAIN CRIMINAL PROSECUTIONS AND CIVIL ACTIONS; 

15 AND AMENDING SECTIONS 61-5-212. 61-8-401, 61-8-402, 61-8-403, 61-8-404, 61-8-405, 61-8-407, 

16 61-8-409, 61-8-805, AND 61-8-806, MCA." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 SECTION 1. SECTION 61-5-212. MCA. IS AMENDED TO READ: 

21 "61-5-212. Driving while license suspended or revoked -- penalty -- seizure of vehicle or rendering 

22 vehicle inoperable. I 1) A person who drives a motor vehicle or commercial motor vehicle on any public 

23 highway of this state at a time when the person's privilege to do so is suspended or revoked in this state 

24 or any other state is guilty of a misdemeanor and upon conviction shall be punished by imprisonment for 

25 not less than 2 days or more than 6 months and may be fined not more than $500. 

26 (2) The department upon receiving a record of the conviction of any person under this section upon 

27 a charge of driving a vehicle while the person's driver's license was suspended or revoked shall extend the 

28 period of suspension or revocation for an additional like period. 

29 (3) The vehicle owned and operated at the time of an offense under this section by a person whose 

30 driver's license is suspended or revoked for violating the provisions of 61-8-401, 61-8-402fe+, 61-8-406, 
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61-8-409, or 61-8-410 must, upon a person's first conviction, be seized or rendered inoperable by the 

2 county sheriff of the convicted person's county of residence for a period of 30 days. 

3 14) The sentencing court shall order the action provided for under subsection (3) and shall specify 

4 the date on which the vehicle is to be returned or again rendered operable. The vehicle must be seized or 

5 rendered inoperable by the sheriff within 10 days after the conviction. 

6 15) A convicted person is responsible for all costs associated with actions taken under subsection 

7 13). Joint ownership of the vehicle with another person does not prohibit the actions required by subsection 

8 (3) unless the sentencing court determines that those actions would constitute an extreme hardship on a 

9 joint owner who is determined to be without fault. 

1 o 16) A court may not suspend or defer imposition of penalties provided by this section." 

11 

12 Section 2. Section 61-8-401, MCA, is amended to read: 

13 "61-8-401. Persons under the influence of alcohol or drugs. (1 l It is unlawful and punishableL as 

14 provided in 61-8-714L BAS e1 8 7::!3 for <lfl'f .1J. person who is under the influence of: 

1 5 (al alcohol to drive or be in actual physical control of a vehicle upon the ways of this state open 

16 to the public; 

17 (bl a dangerous drug to drive or be in actual physical control of a vehicle within this state; 

18 le) any other drug to drive or be in actual physical control of a vehicle within this state; or 

19 Id) alcohol and any dangerous or other drug to drive or be in actual physical control of a vehicle 

20 within this state. 

21 12) The fact that any person charged with a violation of subsection ( 1) is or has been entitled to 

22 use alcohol or 5tl9fl a drug under the laws of this state does not constitute a defense against any charge 

23 of violating subsection 11 l. 

24 131 "Under the influence" means that as a result of taking into the body alcohol, drugs, or any 

25 combination tAernef of alcohol and drugs, a person's ability to safely operate a motor vehicle has been 

26 diminished. 

2 7 14) Upon the trial of any civil or criminal action or proceeding arising out of acts alleged to have 

28 been committed by any person driving or in actual physical control of a vehicle while under the influence 

29 of alcohol, the concentration of alcohol in the person at the time alleges of a test, as shown by analysis 

30 of a sample of the person's blood, l:lFiAe, or breath drawn or taken within a reasonable time after the alleged 
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act, shall give gives rise to the following inferences: 

2 (al If there was at that time an alcohol concentration of~ 0.04 or less, it may be inferred that 

3 the person was not under the influence of alcohol. 

4 (bl If there was at that time an alcohol concentration in excess of~ 0.04 but less than 0.1 O, 

5 that fact 5-fta!I may not give rise to any inference that the person was or was not under the influence of 

6 alcohol. but 5,:ieR the fact may be considered with other competent evidence in determining the guilt or 

7 innocence of the person. 

8 (cl If there was at that time an alcohol concentration of 0.10 ar more, it may be inferred that the 

9 person was under the influence of alcohol. The inference is rebuttable. 

1 0 (5) The provisions of subsection (4) do not limit the introduction of any other competent evidence 

11 bearing upon the issue of whether the person was under the influence of alcohol, drugs, or a combination 

1 2 of the twe alcohol and drugs. 

13 (6) Each municipality in this state is given authority to enact 61-8-406, 61-8-408, 61-8-41 O, 

14 61-8-714, 61-8-722, and subsections (1) through (5) of this section, with the word "state" in 61-8-406 

15 and subsection ( 1) of this section changed to read "municipality", as an ordinance and is given jurisdiction 

16 of the enforcement of the ordinance and of the imposition of the fines and penalties the,eiA provided in the 

1 7 ordinance. 

18 (7) Absolute liability as provided in 45-2-104 will be imposed for a violation of this section." 

19 

20 Section 3. Section 61-8-402, MCA, is amended to read: 

21 "61-8-402. Blood;, or breath, er 11riRe tests for alcohol, drugs. or both. (1) A person who operates 

22 or is in actual physical control of a vehicle upon ways of this state open to the public is considered to have 

23 given consent, StcJE!jeet te trie f:IFB..,isiBAS of 61 8 401, to a test or tests of the person's blood, or breath, 

24 er tcJFiAe for the purpose of determining any measured amount or detected presence of alcohol or drugs in 

25 the person's body if ar,estee bv a f;leaee eHiee, ta, eFi><iR!I er fer aeiR!I in aettcJal f:lhvoieal eent,el of a vehiele 

26 wAile tineleF trio iAfltcJoAoe of aleeAel, liFtcJ!IB, or a ooR'lBiAatien et tl:le two aleohol aAe SFtcJas." 

27 JllJ.61 The test or tests must be administered af the direction of a peace officer wl.e WHEN: 

28 (I) THE OFFICER has reasonable grounds to believe that the person has been driving or has been 

29 in actual physical control of a vehicle upon ways of this state open to the public while under the influence 

30 of alcohol, drugs, or a combination of the two AND THE PERSON HAS BEEN PLACED UNDER ARREST FOR 
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A VIOLATION OF 61-8-401; 

2 (II) THE PERSON IS UNDER THE AGE OF 21 AND HAS BEEN PLACED UNDER ARREST FOR A 

3 VIOLATION OF 61-8-410; OR 

4 (Ill) THE OFFICER HAS PROBABLE CAUSE TO BELIEVE THAT THE PERSON WAS DRIVING OR IN 

5 ACTUAL PHYSICAL CONTROL OF A VEHICLE IN VIOLATION OF 61-8-401 AND THE PERSON HAS BEEN 

6 INVOLVED IN A MOTOR VEHICLE ACCIDENT OR COLLISION RESULTING IN PROPERTY DAMAGE, BODILY 

7 INJURY, OR DEATH. 

8 ifil The arresting OR INVESTIGATING officer may designate which test or tests are administered. 

g A test for aloohel A1ust be !!i,·eA fost, whether or Aot that test alse tests fer dru!Js, aAd if the test shows 

1 O BA aleohol OOAOOAtratioA of Q.1 Q OF AlOFO, a test for 9FU!JB AlBY AOt be !ji't'OA. 

11 ~@ A person who is unconscious or who is otherwise in a condition rendering the person 

1 2 incapable of refusal is considered not to have withdrawn the consent provided by subsection ( 1). 

13 ~ill If a eri·,or uAeor arrest an arrested person refuses upoA tho request of a poaoo oHieer to 

14 submit to a test or one or more tests requested and designated by the arrostiA!I officer as provided in 

15 subsection ~ @, a the refused test or tests may not be given, but the officer shall, on behalf of the 

16 department, immediately seize the person's driver's license. The peace officer shall immediately forward 

17 the license to the department, along with a &W6fff report certified under penalty of law AetiA!I that tl:ie 

18 poase offioer hae reaseAable !JrOuAd& to bolio¥o that the arrestee porseA hae boeA eriYiA!J er was iA astual 

19 PA','siaal aantral af a ·,aRiale upeA wa.,.s of tRie state open to tRe 13ublio wl:iila uneer the influenaa of alaaRal, 

20 9FU!j9, OF a OOAlbinatieA ef tFte twe alael=tel BAS ~rues ane AOtiA!I STATING WHICH OF THE CONDITIONS 

21 SET FORTH IN SUBSECTION (2)1A) PROVIDES THE BASIS FOR THE TESTING REQUEST AND CONFIRMING 

22 that the person refused to submit to tl=te test er one or more tests upon tRe request of requested and 

23 designated by the peace officer. Upon receipt of the report, the department shall suspend the license for 

24 the period provided in subsection fit ifil. 

25 f4}1fil Upon seizure of a driver's license, the peace officer shall issue, on behalf of the department, 

26 a temporary driving permit, which is valid for 5 days following the date of issuance and shall provide the 

27 driver with written notice of the license suspension or revocation and the right to a hearing provided in 

28 61-8-403. 

29 fitifil The following suspension and revocation periods are applicable upon refusal to submit to 

30 a toot or one or more tests: 
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(a) upon a first refusal, a suspension of 6 months with no provision for a restricted probationary 

2 license; 

3 (bl upon a second or subsequent refusal within 5 years of a previous refusal, as determined from 

4 the records of the department, a revocation of 1 year with no provision for a restricted probationary license. 

5 ~ill A nonresident driver's license seized under this section must be sent by the department to 

6 the licensing authority of the nonresident's home state with a report of the nonresident's refusal to submit 

7 to a test er one or more tests. 

8 R+J.fil The department may recognize the seizure of a license of a tribal member by a peace officer 

9 acting under the authority of a tribal government or an order issued by a tribal court suspending, revoking, 

10 or reinstating a license or adjudicating a license seizure if the actions are conducted pursuant to tribal law 

11 or regulation requiring alcohol or drug testing of motor vehicle operators and the conduct giving rise to the 

1 2 actions occurred within the exterior boundaries of a federally recognized Indian reservation in this state. 

13 Action by the department under this subsection is not reviewable under 61-8-403. 

14 ~Hfil All s1::1s~0Asi0As are A suspension under this section is subject to review as provided in this 

15 part. 

16 @(101 This section does not apply to blood and breath tests, samples, and analyses used for 

17 purposes of medical treatment or care of an injured motorist or related to a lawful seizure for a suspected 

18 violation of an offense not in this part." 

19 

20 SECTION 4. SECTION 61-8-403, MCA, IS AMENDED TO READ: 

21 "61-8-403. Right of appeal to court. (1) Within 30 days after notice of the right to a hearing has 

22 been given by a peace officer, a person may file a petition to challenge the license suspension or revocation 

23 in the district court in the county where the person resides or in the county where the arrest was made. 

24 (2) The court has jurisdiction and shall set the matter for hearing. The court shall give at least 10 

25 days' written notice of the hearing to tho county attorney of the county where the appeal is filed and to 

26 the city attorney if the incident leading to the suspension or revocation resulted in a charge filed in a city 

27 or municipal court. The county attorney or city attorney may represent the state. If the county attorney and 

28 the city attorney cannot agree on who will represent the state, the county attorney shall represent the 

29 state. 

30 (3) Upon request of the petitioner, the court may order the department to return the seized license 

CLegisllllive 
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1 or issue a stay of the suspension or revocation action pending the hearing. 

2 (4) (a} The court shall take testimony and examine the facts of the case, except that the issues are 

3 limited to whether: 

4 (i) a peace officer had reasonable grounds to believe that the person had been driving or was in 

5 actual physical control of a vehicle upon ways of this state open to the public while under the influence of 

6 alcohol, drugs, or a combination of the two and the person was placed under arrest for violation of 

7 61-8-401; 

8 (ii} the person was 13laeeEI uAEler arrest; aAEI is under the age of 21 and was placed under arrest for 

9 a violation of 61-8-41 0; 

1 O (iii} the officer had probable cause to believe that the person was driving or in actual physical 

11 control of a vehicle in violation of 61-8-401 and the person was involved in a motor vehicle accident or 

12 collision resulting in property damage, bodily injury, or death; and 

13 fi-iitllid. the person refused to submit to tRe test er one or more tests designated by the officer. 

14 (b) ~ Based on the above issues and no others. the court shall determine whether the petitioner 

15 is entitled to a license or whether the petitioner's license is subject to suspension or revocation. 

16 (5) This section does not grant a right of appeal to a state court if a driver's license is initially 

17 seized, suspended, or revoked pursuant to a tribal law or regulation that requires alcohol or drug testing 

18 of motor vehicle operators." 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 5. Section 61-8-404, MCA, is amended to read: 

"61-8-404. E11idence admissible -- conditions of admissibility. (1) Upon the trial of af1V g criminal 

action or other proceeding arising out of acts alleged to have been committed by af1V g person in violation 

of 61-8-401. 9f 61-8-406, 61-8-410, or 61-8-805: 

(a) evidence of any measured amount or detected presence of alcohol. 9f drugs, or a combination 

of alcohol and drugs in the person at the time of the act alleged, as shown by an analysis of the person's 

blood, or breath, er uriAe, is admissible. A positive test result does not, in itself, prove that the person was 

under the influence of a drug or drugs at the time the person was in control of a motor vehicle. A person 

may not be convicted of a violation of 61-8-401 based upon the presence of a drug or drugs in the person 

unless some other competent evidence exists that tends to establish that the person was under the 

influence of a drug or drugs while driving or in actual physical control of a motor vehicle within this state. 

~ legis/allve 
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(bl a report of the facts and results of aAy test er one or more tests of a person's blood, or breath, 

2 er uriAe aamiAisteres uAaer e1 8 402 is admissible in evidence if: 

3 iii #le§. breath test or preliminary alcohol screening test was performed by a person certified by 

4 the forensic sciences division of the department to administer sreaH1 tests or the test; 

5 J.ill tfl6 2 blood or uriAo test sample was a laseratory anal',·sis aAEI t1'le analysis was EioAe analyzed 

6 in a laboratory operated or certified by the department er 0~1 aAy etl9er or in a laboratory er fae1lity cert1fiea 

7 Elf exempt from certification under the rules of the department~ 

8 (ii\ tt:le test was en a elooa sam13le, tt:le 13ersen witi9arawiA!J and the blood was withdrawn from the 

9 person by a person competent to do so under 61-8-405(1). 

1 O (c) a report of the facts and results of a physical, psychomotor, or physiological assessment of a 

11 person is admissible in evidence if it was fer aleei9el aAei was made by a person trained by the department 

12 or if it was !or 8FllftS ans was A'lade B'I a aeFSOA eertifiod BY A PERSON WHO HAS RECEIVED TRAINING 

1 3 RECOGNIZED by the department. 

14 (2) If the person under arrest refused to submit to tAo test or one or more tests as provided in this 

1 5 section, proof of refusal is admissible in any criminal action or proceeding arising out of acts alleged to have 

16 been committed while the person was driving or in actual physical control of a vehicle upon the ways of 

17 this state open to the public, while under the influence of alcohol, drugs, or a combination of tAe twe 

18 alcohol and drugs. 

19 (3) The provisions of this part do not limit the introduction of any other competent evidence bearing 

20 on the question of whether the person was under the influence of alcohol, drugs, or a combination of H'1e 

21 ~ alcohol and drugs." 

Section 6. Section 61-8-405, MCA, is amended to read: 

22 

23 

24 "61-8-405. Administration of tests. (1) Only a physician or registered nurse. or other qualified 

25 person acting under the supervision and direction of a physician or registered nurse ~L...!lli!Y.. at the 

26 request of a peace officerL ff1Wf withdraw blood for the purpose of determining any measured amount or 

27 detected presence of alcohol, drugs, or any combination of alcohol and drugs in the person. This limitation 

28 does not apply to the ~ sampling of breath er llFiAe e13eeiA1eAs. 

29 (2) TAB f38FSBA A1a'f'. at tRe f18FS8A's 8WA OJEJ3Bnse, RaYO a flR~•sieian OF reaisteree nurse ef tAB 

30 13orsen's awn of:leesing administer a test, in In addition to any test administered at the direction of a peace 
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officer, a person may request that an independent blood sample be drawn by a physician or registered nurse 

2 for the purpose of determining any measured amount or detected presence of alcohol. ef drugs, or any 

3 combination of alcohol and drugs in the person at tAB tiPAe allageel, as sl'lewn lay anal.,.sis ef tAe persan' s 

4 eleeel, eraatA, er llFine. THE PEACE OFFICER MAY NOT UNREASONABLY IMPEDE THE PERSON'S RIGHT 

5 TO OBTAIN AN INDEPENDENT BLOOD TEST. THE OFFICER MAY BUT HAS NO DUTY TO TRANSPORT 

6 THE PERSON TO A MEDICAL FACILITY OR OTHERWISE ASSIST THE PERSON IN OBTAINING THE TEST. 

7 The cost of an independent blood test is the sole responsibility of the person requesting the test. The 

8 failure or inability to obtain an aelelitienal independent test by a person does not preclude the admissibility 

9 in evidence of tke any test er teMs taken given at the direction of a peace officer. 

1 O (3) Upon the request of the person tested, full information concerning tke any test er tests taken 

11 given at the direction of the peace officer must be made available to the person or the person's attorney. 

12 (4) A physician or registered nurse. or other qualified person acting under the supervision and 

13 direction of a physician or registered nurse. does not incur any civil or criminal liability as a result of the 

14 proper administering of a blood test when requested in writing by a peace officer to administer a test. 

15 (61 If a test gi•,en unEler 61 8 4Q2 er 61 8 8Q6 is a test ef urine, tAe persen testeEl PAust ee given 

16 pri¥aev in tl:1e taking ef tf:rn urine S!]eeiPAen tl'lat will ensure tAe integrity ef tl=le G!]eeiPAen anel, at the saPAe 

1 7 tiPAB, PAaintain tl'le elignity ef tl=la ineliYielual in¥al¥ae. 

18 ~J.fil The department in cooperation with any appropriate agency shall adopt uniform rules for the 

19 giving of tests and may require certification of training to administer the tests as considered necessary." 

20 

21 

22 

23 

24 

25 

Section 7. Section 61-8-407, MCA, is amended to read: 

"61-8-407. Definition of alcohol concentration. For purposes of 16-6-305, 61 8 401, anel 

61 8 406 and this chapter, "alcohol concentration" means either grams of alcohol per 100 milliliters of 

blood, or grams of alcohol per 210 liters of breath, er graPAs et aleel=lel per 76.a PAilliliters et urine." 

26 Section 8. Section 61-8-409, MCA, is amended to read: 

27 "61-8-409. Preliminary alcohol screening test. ( 1) A person who operates or is in actual physical 

28 control of a vehicle upon ways of this state open to the public is considered to have given consent to a 

29 preliminary alcohol screening test of the person's breath, for the purpose of estimating the person's alcohol 

30 concentration, upon the request of a peace officer who has a particularized suspicion that the person was 
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driving or in actual physical control of a vehicle upon ways of this state open to the public while under the 

2 influence of alcohol or in violation of 61-8-410. 

3 121 The results sf a sorseR1A!l test R1ay ee uses fer aeterRliRiR!l .,.,.hether proeaele oause exists ta 

4 eelie,•e a perseA has vielatea ll1 8 401, e1 8 40/l, er 61 8 410. 

5 fa+Jll The person's obligation to submit to a test under 61-8-402 is not satisfied by the person 

6 submitting to a preliminary alcohol screening test pursuant to this section. 

7 44+@.l The peace officer shall inform the person of the right to refuse the test and that the refusal 

8 to submit to the preliminary alcohol screening test will result in the suspension or revocation for up to 

9 year of that person's driver's license. 

10 ™l.il If the person refuses to submit to a test under this section, a test will not be given. However, 

11 the refusal is sufficient cause to suspend or revoke the person's driver's license as provided in 61-8-402. 

12 ~ill A hearing as provided for in 61-8-403 must be available. The issues in the hearing must be 

1 3 limited to determining whether a peace officer had a particularized suspicion that the person was driving 

14 or in actual physical control of a vehicle upon ways of this state open to the public while under the 

1 5 influence of alcohol or in violation of 61-8-410 and whether the person refused to submit to the test. 

16 ffil.fil The provisions of 61-8-402(21 H1reW!jR (7) (3) THROUGH (8) that do not conflict with this 

17 section are applicable to refusals under this section. If a person refuses a test requested under 61-8-402 

18 and this section for the same incident, the department may not consider each a separate refusal for 

19 purposes of suspension or revocation under 61-8-402. 

20 ~ill A test may not be conducted or requested under this section unless both the peace officer 

21 and the instrument used to conduct the preliminary alcohol screening test have been certified by the 

22 department pursuant to rules adopted under the authority of 61-8-405~@." 

23 

24 Section 9. Section 61-8-805, MCA, is amended to read: 

25 "61-8-805. Suspension for operating a commercial vehicle with alcohol concentration of 0.04 or 

26 more -- hearing. ( 1) A person whose alcohol concentration is 0.04 or more while the person drives or is in 

27 actual physical control of a commercial motor vehicle is subject to the suspension of the person's 

28 commercial driver's license. If the department receives a &WefR report certified under penalty of law from 

29 a peace officer that the person was operating a commercial motor vehicle while the person's alcohol 

30 concentration was 0.04 or more, the department shall suspend the person's commercial driver's license: 
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(a) for 1 year, with no provision for a restricted probationary license or endorsement, upon receipt 

2 of the first report, except that if the offense occurred in a commercial motor vehicle transporting hazardous 

3 materials, the suspension must be for 3 years; and 

4 (bl for life, with no provision for a restricted probationary license or endorsement, upon receipt of 

5 a second or subsequent report at any time as determined from the records of the department, unless a 

6 restricted license or endorsement is allowed by federal rules governing commercial drivers. 

7 (2) A peace officer who determines that a commercial motor vehicle operator has any measured 

8 amount or detected presence of alcohol in the operator's body while operating a commercial motor vehicle 

9 shall place the commercial motor vehicle operator out of service as mandated by federal regulations for 24 

10 hours. 

11 (3) The fact that any person charged with a violation of the provisions of subsection (1) is entitled 

12 to use alcohol under the laws of Montana is not a defense against any charge of violating the provisions 

1 3 of subsection ( 1). 

14 (4) The department shall immediately notify in writing any person whose commercial driver's 

15 license is suspended under this section. The person may file a petition within 30 days after the notice is 

16 given for a hearing in the matter in the district court in the county in which the finding of alcohol 

17 concentration was made. The court has jurisdiction and shall set the matter for hearing upon 10 days' 

18 written notice to the county attorney of the county in which the appeal is filed. The county attorney shall 

19 represent the state. The court shall take testimony and examine the facts of the case, except that the issue 

20 is limited to whether the person was driving or had actual physical control of a commercial motor vehicle 

21 while the person's alcohol concentration was 0.04 or more. The court shall determine whether the 

22 petitioner is entitled to a commercial driver's license or is subject to suspension as provided in this section. 

23 The provisions of 61-8-404 apply to any proceedings under this section." 

24 

25 

26 

Section 10. Section 61-8-806, MCA, is amended to read: 

"61-8-806. Blood7 and breath, er uriRe tests of commercial vehicle operators -- procedure --

27 suspension. ( 1 l A person who operates a commercial motor vehicle upon the ways of this state open to 

28 the public is considered to have given consent, suejeot te tRe 1=1re,1isians of 81 8 401 ans 81 8 80e, to a 

29 .est one or more tests of the operator's blood.,. Q! breath, or urine for the purpose of determining any 

30 measured or detected amount of alcohol in the operator's body if the operator is requested to submit to 
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the test or tests by a peace officer having reasonable grounds to believe the person to have been driving 

2 or in actual physical control of a commercial motor vehicle upon the ways of this state open to the public 

3 while having any measurable or detectable alcohol concentration. The peace officer may designate a the 

4 blood.,. or breath, or uriAB test or tests to be administered, 

5 (2) A person who is unconscious or who is otherwise incapable of refusal is considered not to have 

6 withdrawn the consent provided in subsection ( 1). 

7 (3) If a commercial motor vehicle operator who is a resident of Montana refuses upon the request 

8 of a peace officer to submit to il-4e&t one or more tests designated by the officer as provided in subsection 

9 (1 ), the test or tests may not be given. On behalf of the department, the officer shall immediately seize the 

1 O person's commercial driver's license and forward the license to the department, along with a &weffl report 

11 certified under penalty of law that the officer had reasonable grounds to believe that the person had been 

12 driving or was in actual physical control of a commercial motor vehicle upon ways of this state open to the 

13 public while having any measurable or detectable alcohol concentration and that the person had refused 

14 to submit to lhe leet one or more tests upon the request of the officer. Upon receipt of the report, the 

15 department shall suspend the license for a period provided in subsection (5). 

16 (4) Upon seizure of a resident's commercial driver's license, the peace officer shall issue, on behalf 

17 of the department, a temporary noncommercial driving permit. The temporary driving permit is valid for 72 

18 hours after issuance. 

19 (5) If a commercial motor vehicle operator refuses to submit to a-4e5t one or more tests as provided 

20 in subsection (3), the department shall suspend the operator's commercial driver's license: 

21 (a) upon first refusal, for 1 year, with no provision for a restricted probationary license or 

22 endorsement, except that if the offense occurred in a commercial motor vehicle transporting hazardous 

23 materials, the suspension for a first refusal must be for 3 years; 

24 (bl upon a second or subsequent refusal at any time as determined from the records of the 

25 department, for life, with no provision for a restricted probationary license or endorsement unless allowed 

26 by federal rules governing commercial drivers. 

27 (6) A nonresident commercial motor vehicle operator who refuses to submit to il-4e&t one or more 

28 tests as provided in subsection (3) is subject to suspension by the department as provided in subsection 

29 (5) and must be given a temporary driving permit as provided in subsection (4)." 

30 -END-
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SENATE BILL NO. 106 

INTRODUCED BY VANVALKENBURG 

BY REQUEST OF THE DEPARTMENT OF JUSTICE 

S80106.02 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DRIVING UNDER THE INFLUENCE LAWS 

6 WITH RESPECT TO THE TESTS USED TO DETECT, ESTIMATE, AND MEASURE ALCOHOL OR DRUGS OR 

7 BOTH, IN A PERSON'S BODY; AUTHORIZING ADMISSION OF PRELIMINARY ALCOHOL SCREENING TEST 

8 RESULTS AND PHYSICAL, PSYCHOMOTOR, AND PHYSIOLOGICAL ASSESSMENTS OF ALCOHOL OR 

9 DRUG PRESENCE OR IMPAIRMENT IN DRIVING UNDER THE INFLUENCE AND OTHER PROCEEDINGS, 

10 INCLUDING CERTAIN CRIMINAL PROSECUTIONS AND CIVIL PROCEEDINGS IN WHICH ALCOHOL OR 

11 DRUG-PRESENCE OR IMPAIRMENT IS AT ISSUE; ELIMINATING USE OF URINE TESTING UNDER THE 

12 IMPLIED CONSENT LAW; PERMITTING SUBMISSION OF CERTIFIED, RATHER THAN SWORN, 

1 3 STATEMENTS FROM PEACE OFFICERS CONCERNING TESTING REFUSALS; AUTHORIZING USE OF BLOOD 

14 OR BREATH ANALYSIS TEST RESULTS IN CERTAIN CRIMINAL PROSECUTIONS AND CIVIL ACTIONS; 

1 5 AND AMENDING SECTIONS 61-5-212, 61-8-401, 61-8-402, 61-8-403, 61-8-404, 61-8-405, 61-8-407. 

16 61-8-409, 61-8-805, AND 61-8-806, MCA." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 SECTION 1. SECTION 61-5-212. MCA. IS AMENDED TO READ: 

21 "61-5-212. Driving while license suspended or revoked -- penalty -- seizure of vehicle or rendering 

22 vehicle inoperable. (1) A person who drives a motor vehicle or commercial motor vehicle on any public 

23 highway of this state at a time when the person's privilege to do so is suspended or revoked in this state 

24 or any other state is guilty of a misdemeanor and upon conviction shall be punished by imprisonment for 

25 not less than 2 days or more than 6 months and may be fined not more than $500. 

26 12) The department upon receiving a record of the conviction of any person under this section upon 

27 a charge of driving a vehicle while the person's driver's license was suspended or revoked shall extend the 

28 period of suspension or revocation for an additional like period. 

29 (3) The vehicle owned and operated at the time of an offense under this section by a person whose 

30 driver's license is suspended or revoked for violating the provisions of 61-8-401, 61-8-402+5+, 61-.8-406, 
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61-8-409, or 61-8-410 must, upon a person's first conviction, be seized or rendered inoperable by the 

2 county sheriff of the convicted person's county of residence for a period of 30 days. 

3 (41 The sentencing court shall order the action provided for under subsection 131 and shall specify 

4 the date on which the vehicle is to be returned or again rendered operable. The vehicle must be seized or 

5 rendered inoperable by the sheriff within 10 days after the conviction. 

6 15) A convicted person is responsible for all costs associated with actions taken under subsection 

7 13). Joint ownership of the vehicle with another person does not prohibit the actions required by subsection 

8 (31 unless the sentencing court determines that those actions would constitute an extreme hardship on a 

9 joint owner who is determined to be without fault. 

10 ( 6) A court may not suspend or defer imposition of penalties provided by this section." 

11 

12 Section 2. Section 61-8-401, MCA, is amended to read: 

1 3 "61-8-401. Persons under the influence of alcohol or drugs. ( 1) It is unlawful and punishable, as 

14 provided in 61-8-714, ane 61 8 72~ for af1¥ 2 person who is under the influence of: 

15 (a) alcohol to drive or be in actual physical control of a vehicle upon the ways of this state open 

16 to the public: 

17 (b) a dangerous drug to drive or be in actual physical control of a vehicle within this state; 

18 lc) any other drug to drive or be in actual physical control of a vehicle within this state; or 

1 9 Id) alcohol and any dangerous or other drug to drive or be in actual physical control of a vehicle 

20 within this state. 

21 I 2) The fact that any person charged with a violation of subsection ( 1) is or has been entitled to 

22 use alcohol or ~ a drug under the laws of this state does not constitute a defense against any charge 

23 of violating subsection (1 ). 

24 (3) "Under the influence" means that as a result of taking into the body alcohol, drugs, or any 

25 combination tl=ie,eef of alcohol and drugs, a person's ability to safely operate a motor vehicle has been 

26 diminished. 

27 (4) Upon the trial of any civil or criminal action or proceeding arising out of acts alleged to have 

28 been committed by any person driving or in actual physical control of a vehicle while under the influence 

29 of alcohol, the concentration of alcohol in the person at the time alle!JeEl of a test, as shown by analysis 

30 of a sample of the person's blood, c1,ine, or breath drawn or taken within a reasonable time after the alleged 
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act, shall gi•,e gives rise to the following inferences: 

2 1a1 If tf7ere was at that time an alcohol concentration of~ 0.04 or less, 1t may be inferred ,hat 

3 the person was not under the influence of alcohol. 

4 lb) If there was at that time an alcohol concentration in excess of~ 0.04 but less than 0. 1 O, 

5 that tact 5flall may not give rise to any inference that the person was or was not under the influence of 

6 alcoholL but ~ the tact may be considered with other competent evidence in determining the guilt or 

7 1 nnocence of the person. 

8 (cl If there was at that time an alcohol concentration of 0.10 ar more, it may be inferred that the 

9 person was under the influence of alcohol, The inference is rebuttable. 

1 0 (5) The provisions of subsection (4) do not limit the introduction of any other competent evidence 

11 bearing upon the issue of whether the person was under the influence of alcohol, drugs, or a combination 

1 2 of the twe alcohol and drugs. 

1 3 16) Each municipality in this state is given authority to enact 61-8-406, 61-8-408, 61-8-41 O 

14 61-8-714, 61-8-722, and subsections (1) through (5) of this section, with the word "state" in 61-8-406 

15 and subsection (1) of this section changed to read "municipality", as an ordinance and is given jurisdiction 

16 of the enforcement of the ordinance and of the imposition of the fines and penalties therein provided in the 

17 o'.dinance, 

18 (7) Absolute liability as provided in 45-2-104 will be imposed for a violation of this section." 

19 

20 Section 3. Section 61-8-402, MCA, is amended to read: 

21 "61-8-402. BIOO<h or breath, er Yrino tests for alcohol. drugs, or both. ( 1) A person who operates 

22 or is in actual physical control of a vehicle upon ways of this state open to the public is considered to have 

23 given consent, 51,Jbjeet te tl=le preYisiens ef €11 8 1G1, to a test or tests of the person's blood, or breath, 

24 er 1:1rine for the purpose of determining any measured amount or detected presence of alcohol or drugs in 

25 the person's body if arrestee ev a peeee eHieer fer eriYing er fer being in aet"'al pl=lveieel eentrel ef a ysh1ele 

26 wl=lile 1,Jneer tAe infli,Jenee el aleehel, erl,Jge, er a OBFl'lbinatien ef the twe aleet-lel ane er1:Jgs.~ 

27 l1.l...i8.l. The test or tests must be administered at the direction of a peace officer Wft9 WHEN: 

28 (I) THE OFFICER has reasonable grounds to believe that the person has been driving or has been 

29 in actual physical control of a vehicle upon ways of this state open to the public while under the influence 

30 of alcohol, drugs, or a combination of the two AND THE PERSON HAS BEEN PLACED UNDER ARREST FOR 
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A VIOLATION OF 61-8-401; 

2 !Iii THE PERSON IS UNDER THE AGE OF 21 AND HAS BEEN PLACED UNDER ARREST FOR A 

3 VIOLATION OF 61-8-410; OR 

4 11111 THE OFFICER HAS PROBABLE CAUSE TO BELIEVE THAT THE PERSON WAS DRIVING OR IN 

5 ACTUAL PHYSICAL CONTROL OF A VEHICLE IN VIOLATION OF 61-8-401 AND THE PERSON HAS BEEN 

6 INVOLVED IN A MOTOR VEHICLE ACCIDENT OR COLLISION RESULTING IN PROPERTY DAMAGE, BODILY 

7 INJURY, OR DEATH. 

8 J.fil The arresting OR INVESTIGATING officer may designate which test or tests are administered. 

9 A test fer aleehel ffiUSt be !Ji•;oR first, whether er Ret that test also tests for Elrugs, aREI if the test shows 

1 O aA aloehol eoneontratioR ef 0.10 or ffioro, a test for Elrugs ffia',' Ret 00 gi¥OR. 

11 R}Ql A person who is unconscious or who is otherwise in a condition rendermg the person 

1 2 incapable of refusal is considered not to have withdrawn the consent provided by subsection ( 1). 

13 f.a+lli If a Elr1ver uRElor arrest an arrested person refuses u13on tho reeiuest ef a 130aee effieer to 

14 submit to a test or one or more tests requested and designated by the arrestiR!l officer as provided in 

15 subsection +-++ Jll, a the refused test or tests may not be given, but the officer shall, on behalf of the 

16 department, immediately seize the person's driver's license. The peace officer shall immediately forward 

1 7 the license to the department, along with a &weffi report certified under penalty of law RotiRg that tho 

18 130ao0 offioor hael roasoRablo greunelo te belie·;e that the arresteel 130rs0R hael seeR Elriving er was in aotual 

19 ph•,sieal eentrel ef a ,ehiela upeR '"avs ef this state epen ta the puelie while uAder the iRfluenee ef alee he I, 

20 Elrugs, er a eeffieiRatien ef the twe aleehel anel Elrugs aREI netiRg STATING WHICH OF THE CONDITIONS 

21 SET FORTH IN SUBSECTION (2HAI PROVIDES THE BASIS FOR THE TESTING REQUEST AND CONFIRMING 

22 that the person refused to submit to the test er one or more tests u13en tRe reeiuest ef requested and 

23 designated by the peace officer. Upon receipt of the report, the department shall suspend the license for 

24 the period provided in subsection t9t ifil. 

25 f4Hfil Upon seizure of a driver's license, the peace officer shall issue, on behalf of the department, 

26 a temporary driving permit, which is valid for 5 days following the date of issuance and shall provide the 

27 driver with written notice of the license suspension or revocation and the right to a hearing provided in 

28 61-8-403. 

29 t9tifil The following suspension and revocation periods are applicable upon refusal to submit to 

30 a test er one or more tests: 
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I al upon a first refusal, a suspension of 6 months with no provision for a restricted probationary 

2 license; 

3 (bl upon a second or subsequent refusal within 5 years of a previous refusal, as determined from 

4 the records of the department, a revocation of 1 year with no provision tor a restricted probationary license. 

5 ™ill A nonresident driver's license seized under this section must be sent by the department to 

6 the licensing authority of the nonresident's home state with a report of the nonresident's refusal to submit 

7 to a test er one or more tests. 

8 t+J.J.fil The department may recognize the seizure of a license of a tribal member by a peace officer 

9 acting under the authority of a tribal government or an order issued by a tribal court suspending, revoking, 

1 0 or reinstating a license or adjudicating a license seizure if the actions are conducted pursuant to tribal law 

11 or regulation requiring alcohol or drug testing of motor vehicle operators and the conduct giving rise to the 

12 actions occurred within the exterior boundaries of a federally recognized Indian reservation in this state. 

13 Action by the department under this subsection is not reviewable under 61-8-403. 

14 f8l-1.fil All s1,sJ3ensiens are A suspension under this section is subject to review as provided in this 

1 5 part. 

16 @(10) This section does not apply to blood and breath tests, samples, and analyses used for 

1 7 purposes of medical treatment or care of an injured motorist or related to a lawful seizure for a suspected 

18 violation of an offense not in this part." 

SECTION 4. SECTION 61-8-403, MCA, IS AMENDED TO READ: 

19 

20 

21 "61-8-403. Right of appeal to court. (1) Within 30 days after notice of the right to a hearing has 

22 been given by a peace officer, a person may file a petition to challenge the license suspension or revocation 

23 in the district court in the county where the person resides or in the county where the arrest was made. 

24 (2) The court has jurisdiction and shall set the matter for hearing. The court shall give at least 1 0 

25 days' written notice of the hearing to the county attorney of the county where the appeal is filed and to 

26 the city attorney if the incident leading to the suspension or revocation resulted in a charge filed in a city 

27 or municipal court. The county attorney or city attorney may represent the state. If the county attorney and 

28 the city attorney cannot agree on who will represent the state, the county attorney shall represent the 

29 state. 

30 (31 Upon request of the petitioner, the court may order the department to return the seized license 
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or issue a stay of the suspension or revocation action pending the hearing. 

2 141 1a) The court shall take testimony and examine the facts of the case, except that the is%es are 

3 limited to whether: 

4 iii a peace officer had reasonable grounds to believe that the person had been driving or was 1n 

5 actual physical control of a vehicle upon ways of this state open to the public while under the influence of 

6 alcohol, drugs, or a combination of the two and the person was placed under arrest for violation of 

7 61-8-401; 

8 (iii the person.,., as 13laeed under arrest; and is under the age of 21 and was placed under arrest for 

9 a violation of 61-8-410; 

1 O I iii) the officer had probable cause to believe that the person was driving or in actual physical 

11 ·control of a vehicle in violation of 61-8-401 and the person was involved in a motor vehicle accident or 

12 collision resulting in property damage, bodily injury, or death; and 

13 f+i+tfu'.l the person refused to submit to tl:1e test er one or more tests designated by the officer. 

14 (bl +!=le Based on the above issues and no others, the court shall determine whether the petitioner 

15 is emitled to a license or whether the petitioner's license is subject to suspension or revocation. 

16 15) This section does not grant a right of appeal to a state court if a driver's license is initially 

17 seized, suspended, or revoked pursuant to a tribal law or regulation that requires alcohol or drug testing 

18 of motor vehicle operators," 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 5. Section 61-8-404, MCA, is amended to read: 

"61-8-404. Evidence admissible -- conditions of admissibility. I 1) Upon the trial of afl'r .!! criminal 

action or other proceeding arising out of acts alleged to have been committed by af1V .!! person in violation 

of 61-8-401. 9f' 61-8-406, 61-8-410, or 61-8-805: 

(al evidence of any measured amount or detected presence of alcohol. 9f' drugs, or a combination 

of alcohol and drugs in the person at the time of the act alleged, as shown by an analysis of the person's 

blood, or breath, er t;rina, is admissible. A positive test result does not, in itself, prove that the person was 

under the influence of a drug or drugs at the time the person was in control of a motor vehicle. A person 

may not be convicted of a violation of 61-8-401 based upon the presence of a drug or drugs in the person 

unless some other competent evidence exists that tends to establish that the person was under the 

influence of a drug or drugs while driving or in actual physical control of a motor vehicle within this state. 
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lb) a report of the facts and results of any test or one or more tests of a person's blood, or breath, 

2 or urine administered under 61 8 4Q2 is admissible 1n evidence if: 

3 iii t-Ae il breath test or preliminary alcohol screening test was performed by a person cert1/1ed by 

4 the forensic sciences division of the department to administer breath tests or the test; 

5 ilil #le il blood or ldFino test sample was a laboratory anal~·s1s and the anal·,·s1s was dore analyzed 

6 in a laboratory operated or certified by the department orb·,· an·r other or in a laboratory or faeilit·,· cert1i1ed 

7 ~ exempt from certification under the rules of the department;--afl4 

8 (ii) the test was on a blooe sample, tho parson witherawin!J and the blood was withdrawn from the 

9 person by a person competent to do so under 61-8-405( 1), 

10 lei a report of the facts and results of a physical, psychomotor, or physiological assessment of a 

11 person is admissible in evidence if it was for aleohol ana was made by a person trained by the department 

12 or if it was for er1,as ans was made by a eersen oertified BY A PERSON WHO HAS RECEIVED TRAINING 

13 RECOGNIZED by the department, 

14 (21 If the person under arrest refused to submit to Hie test or one or more tests as provided 1n this 

15 section, proof of refusal is admissible in any criminal action or proceeding arising out of acts alleged to have 

16 been committed while the person was driving or in actual physical control of a vehicle upon the ways of 

17 this state open to the public, while under the influence of alcohol, drugs, or a combination of the ta,.,,o 

18 alcohol and drugs. 

19 (31 The provisions of this part do not limit the introduction of any other competent evidence bearing 

20 on the question of whether the person was under the influence of alcohol, drugs, or a combination of #le 

21 ~ alcohol and drugs." 

Section 6. Section 61-8-405, MCA, is amended to read: 

22 

23 

24 "61-8-405. Administration of tests. (1) Only a physician or registered nurse,. or other qualified 

25 person acting under the supervision and direction of a physician or registered nurse ~,.Jlli!.Y... at the 

26 request of a peace officer,. ffl&f withdraw blood for the purpose of determining any measured amount or 

27 detected presence of alcohol, drugs, or any combination of alcohol and drugs in the person. This limitation 

28 does not apply to the ~ sampling of breath er urine speoiFAens. 

29 (2) The persen mar;, at ti:le persen's own euponse, ha¥o a pi:l•fsioian or ro§istorod ntHse of tho 

30 persen's own oheosina aaFAinistor a test, in lr! addition to any test administered at the direction of a peace 

~ L~lslllli•c 
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officer, a person may request that an independent blood sample be drawn by a physician or registered nurse 

2 for the purpose of determining any measured amount or detected presence of alcohol. ef drugs, or any 

3 combination of alcohol and drugs in the person at the tiA'le alleges, as shewn b·,· anal~ sis et the person's 

4 bless, breath, er urine. THE PEACE OFFICER MAY NOT UNREASONABLY IMPEDE THE PERSON'S RIGHT 

5 TO OBTAIN AN INDEPENDENT BLOOD TEST. THE OFFICER MAY BUT HAS NO DUTY TO TRANSPORT 

6 THE PERSON TO A MEDICAL FACILITY OR OTHERWISE ASSIST THE PERSON IN OBTAINING THE TEST. 

7 The cost of an independent blood test is the sole responsibility of the person requesting the test. The 

8 failure or inability to obtain an assitienal independent test by a person does not preclude the admissibility 

9 in evidence of ffie 2D.Y test er tests tal~en given at the direction of a peace officer. 

10 (31 Upon the request of the person tested, full information concerning ffie any test er tests talrnn 

11 given at the direction of the peace officer must be made available to the person or the person's attorney. 

12 (4) A physician or registered nurse. or other qualified person acting under the supervision and 

13 direction of a physician or registered nurseL does not incur any civil or criminal liability as a result of the 

14 proper administering of a blood test when requested in writing by a peace officer to administer a test. 

15 le) If a test given uneler 61 8 4Q2 er 61 8 8Q6 is a test ef urine, the persan tastes A'lust be given 

16 privaev in the tal1ing el the urine s11eeiR'len that will ensure the integrity el the s11eeiA'len ans, at the saA'le 

1 7 tiR'le, R'laintain the signity el the insivielual invelYea. 

1 8 ~ifil The department in cooperation with any appropriate agency shall adopt uniform rules for the 

19 giving of tests and may require certification of training to administer the tests as considered necessary." 

20 

21 

22 

23 

24 

25 

Section 7. Section 61-8-407, MCA, is amended to read: 

"61-8-407. Definition of alcohol concentration. For purposes of 16-6-305, 61 8 401, anel 

e 1 8 4 Qe and this chapter, "alcohol concentration" means either grams of alcohol per 100 milliliters of 

blood7 or grams of alcohol per 210 liters of breath, er graR'I& of aloehel per 7e.3 A'lilliliters of urine." 

26 Section 8. Section 61-8-409, MCA, is amended to read: 

27 "61-8-409. Preliminary alcohol screening test. ( 1 l A person who operates or is in actual physical 

28 control of a vehicle upon ways of this state open to the public is considered to have given consent to a 

29 preliminary alcohol screening test of the person's breath, for the purpose of estimating the person's alcohol 

30 concentration, upon the request of a peace officer who has a particularized suspicion that the person was 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

driving or in actual physical control of a vehicle upon ways of this state open to the public while under the 

,nfluence of alcohol or in violation of 61-8-410. 

121 The results oi a soreen,n§ test FAa~• bo used fsr seterF111n A§ whether probable cause eJ1Ists to 

bel10•,co a 13orson has ,·ielated 61 8 401, 61 8 406, or 61 8 410. 

f.6till The person's obligation to submit to a test under 61-8-402 is not satisfied by the person 

submitting to a preliminary alcohol screening test pursuant to this section. 

f4+Ql The peace officer shall inform the person of the right to refuse the test and that the refusal 

to submit to the preliminary alcohol screening test will result in the suspension or revocation for up to 

year of that person's driver's license. 

~ill If the person refuses to submit to a test under this section, a test will not be given. However, 

the refusal is sufficient cause to suspend or revoke the person's driver's license as provided in 61-8-402. 

AAJ.fil A hearing as provided for in 61-8-403 must be available. The issues in the hearing must be 

limited to determining whether a peace officer had a particularized suspicion that the person was driving 

or in actual physical control of a vehicle upon ways of this state open to the public while under the 

influence of alcohol or in violation of 61-8-410 and whether the person refused to submit to the test. 

t7+1fil The provisions of 61-8-40212l tllreu!IR 17l (3) THROUGH (81 that do not conflict with this 

section are applicable to refusals under this section. If a person refuses a test requested under 61 -8-402 

and this section for the same incident, the department may not consider each a separate refusal for 

purposes of suspension or revocation under 61-8-402. 

OOill A test may not be conducted or requested under this section unless both the peace officer 

and the instrument used to conduct the preliminary alcohol screening test have been certified by the 

department pursuant to rules adopted under the authority of 61-8-405te+j_fil." 

24 Section 9. Section 61-8-805, MCA, is amended to read: 

25 "61-8-805. Suspension for operating a commercial vehicle with alcohol concentration of 0.04 or 

26 more•· hearing. ( 1) A person whose alcohol concentration is 0.04 or more while the person drives or is in 

27 actual physical control of a commercial motor vehicle is subject to the suspension of the person's 

28 commercial driver's license. If the department receives a -- report certified under penalty of law from 

29 a peace officer that the person was operating a commercial motor vehicle while the person's alcohol 

30 concentration was 0.04 or more, the department shall suspend the person's commercial driver's license: 
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la) for 1 year, with no provision for a restricted probationary license or endorsement, upon receipt 

2 of the first report, except that if the offense occurred in a commercial motor vehicle transporting hazardous 

3 materials, the suspension must be for 3 years; and 

4 (bl for life, with no provision for a restricted probationary license or endorsement, upon receipt of 

5 a second or subsequent report at any time as determined from the records of the department, unless a 

6 restricted license or endorsement is allowed by federal rules governing commercial drivers. 

7 (2) A peace officer who determines that a commercial motor vehicle operator has any measured 

8 amount or detected presence of alcohol in the operator's body while operating a commercial motor vehicle 

9 shall place the comme_rcial motor vehicle operator out of service as mandated by federal regulations for 24 

10 hours. 

11 (31 The fact that any person charged with a violation of the provisions of subsection 11) is entitled 

1 2 to use alcohol under the laws of Montana is not a defense against any charge of violating the provisions 

13 of subsection I 1 I. 

14 (4) The department shall immediately notify in writing any person whose commercial driver's 

15 license is suspended under this section. The person may file a petition within 30 days after the notice is 

16 given for a hearing in the matter in the district court in the county in which the finding of alcohol 

17 concentration was made. The court has jurisdiction and shall set the matter for hearing upon 10 days' 

18 written notice to the county attorney of the county in which the appeal is filed. The county attorney shall 

19 represent the state. The court shall take testimony and examine the facts of the case, except that the issue 

20 is limited to whether the person was driving or had actual physical control of a commercial motor vehicle 

21 while the person's alcohol concentration was 0.04 or more. The court shall determine whether the 

22 petitioner 1s entitled to a commercial driver's license or is subject to suspension as provided in this section. 

23 The provisions of 61-8-404 apply to any proceedings under this section." 

Section 10. Section 61-8-806, MCA, is amended to read: 

24 

25 

26 "61-8-806. Bloo~ and breath, er uriAe tests of commercial vehicle operators -- procedure --

27 suspension. I 11 A person who operates a commercial motor vehicle upon the ways of this state open to 

28 the public is considered to have given consent, suejoot to tl=to 13rovisieAs et 81 8 401 aAd 81 8 80e, to a 

29 ~ one or more tests of the operator's blood, or breath, er uriRe for the purpose of determining any 

30 measured or detected amount of alcohol in the operator's body if the operator is requested to submit to 
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the test or tests by a peace officer having reasonable grounds to believe the person to have been driving 

2 or in actual physicai control of a commercial motor vehicle upon the ways of this state open to the public 

3 while having any measurable or detectable alcohol concentration. The peace officer may designate a the 

4 blood, or breath, er urine test or tests to be administered, 

5 i21 A person who is unconscious or who is otherwise incapable of refusal is considered not to have 

6 withdrawn the consent provided in subsection 111. 

7 131 If a commercial motor vehicle operator who is a resident of Montana refuses upon the request 

8 of a peace officer to submit to iHe&t one or more tests designated by the officer as provided in subsection 

9 11 I, the test or tests may not be given. On behalf of the department, the officer shall immediately seize the 

10 person's commercial driver's license and forward the license to the department, along with a - report 

11 certified under penalty of law that the officer had reasonable grounds to believe that the person had been 

12 driving or was in actual physical control of a commercial motor vehicle upon ways of this state open to the 

13 public while having any measurable or detectable alcohol concentration and that the person had refused 

14 to submit to the test one or more tests upon the request of the officer. Upon receipt of the report, the 

1 5 department shall suspend the license for a period provided in subsection 15). 

16 14) Upon seizure of a resident's commercial driver's license, the peace officer sha11 ·1ssue, on behalf 

1 7 ot the department, a temporary noncommercial driving permit. The temporary driving permit is valid for 72 

18 hours after issuance. 

19 (5) If a commercial motor vehicle operator refuses to submit to a-te&t one or more tests as provided 

20 in subsection (3), the department shall suspend the operator's commercial driver's license: 

21 (a) upon first refusal, for 1 year, with no provision for a restricted probationary license or 

22 endorsement, except that if the offense occurred in a commercial motor vehicle transporting hazardous 

23 materials, the suspension for a first refusal must be for 3 years; 

24 (bl upon a second or subsequent refusal at any time as determined from the records of the 

25 department, for life, with no provision for a restricted probationary license or endorsement unless allowed 

26 by federal rules governing commercial drivers. 

27 (6) A nonresident commercial motor vehicle operator who refuses to submit to a-te&t one or more 

28 tests as provided in subsection (3) is subject to suspension by the department as provided in subsection 

29 15} and must be given a temporary driving permit as provided in subsection (4)." 

30 -END-

:Legislative 
\Savica 
• \.EJvision 

- 11 - SB 106 




