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SENATE BILL NO. 106

—

INTRODUCED BY VAN VALKENBURG
BY REQUEST OF THE DEPARTMENT QF JUSTICE

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DRIVING UNDER THE INFLUENCE LAWS
WITH RESPECT TO THE TESTS USED TO DETECT, ESTIMATE, AND MEASURE ALCOHOL OR DRUGS, OR
BOTH, IN APERSON’S BODY; AUTHORIZING ADMISSION OF PRELIMINARY ALCOHOL SCREENING TEST
RESULTS AND PHYSICAL, PSYCHOMOTOR, AND PHYSIOLOGICAL ASSESSMENTS OF ALCOHOL OR
DRUG PRESENCE OR {MPAIRMENT IN DRIVING UNDER THE INFLUENCE AND OTHER PROCEEDINGS,
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INCLUDING CERTAIN CRIMINAL PROSECUTIONS AND CIVIL PROCEEDINGS IN WHICH ALCOHOL OR
11 DRUG-PRESENCE OR IMPAIRMENT IS AT ISSUE; ELIMINATING USE OF URINE TESTING UNDER THE
12 IMPLIED CONSENT LAW; PERMITTING SUBMISSION OF CERTIFIED, RATHER THAN SWORN,
13  STATEMENTS FROMPEACE OFFICERS CONCERNING TESTING REFUSALS; AUTHORIZINGUSEOFBLOOD
14  OR BREATH ANALYSIS TEST RESULTS IN CERTAIN CRIMINAL PROSECUTIONS AND CIVIL ACTIONS;
15  AND AMENDING SECTIONS 61-8-401, 61-8-402, 61-8-404, 61-8-405, 61-8-407, 61-8-409, 61-8-B05,
16  AND 61-8-806, MCA."

18  BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

19
20 Section 1. Section 81-8-401, MCA, is amended to read:
21 "61-8-401. Persons under the influence of alcohol or drugs. (1) It is unfawful and punishable, as

22 provided in 81-8-714, and-81-8-F23 for amy a person who is under the influence of:
23 {al alcohol to drive or be in actuai physicatl control of a vehicle upon the ways of this state open

24 to the public;

25 {b) a dangerous drug to drive or be in actual physical control of a vehicle within this state;
26 (c} any other drug to drive or be in actual physical control of a vehicle within this state; or
27 id) alcohol and any dangerous or other drug to drive or be in actual physical control of a vehicle

28 within this state.
29 (2) The fact that any person charged with a violation of subsection {1} is or has been entitled to

30  use alcohol or suek a drug under the laws of this state does not constitute a defense against any charge
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of violating subsection {1).
(3} "Under the influence" means that as a result of taking into the body alcohol, drugs, or any

combination #e+eed of alcohol and drugs, a person’s ability to safely operate a motor vehicle has been

diminished.

{4) Upon the triat of any civil or criminal acticn or proceeding arising out of acts alleged to have
been committed by any persan driving or in actual physical control of a vehicle while under the influence
of alcohol, the concentration of alcohol in the person at the time aHeged of a test, as shown by analysis
of a sample of the person’s blood+rire; or breath drawn or taken within a reasonable time after the alleged
act, shallgive gives rise to the following inferences:

(a} If there was at that time an alcohol concentration of 8-08 0.04 or less, it may be inferred that
the person was not under the influence of alcohol.

{b) If there was at that time an alcohol concentration in excess of 806 0,04 but less than 0.10,
that fact shaH may not give rise to any inference that the person was or was not under the influence of
alcohol, but sueh the fact may be considered with other competent evidence in determining the guilt or
innocence of the person.

{c) If there was at that time an alcohol concentration of Q.10 or more, it may be inferred that the
persan was under the influence of aicohol. The inference is rebuttable.

(6) The provisions of subsection {4} do not limit the introduction of any other competent evidence

bearing upon the issue of whether the person was under the influence of alcohol, drugs, or a combination

of thetwe alcohol and drugs.

(6) Each municipality in this state is given authority to enact 61-8-406, 61-8-408, 61-8-410,
61-8-714, 61-8-722, and subsections {1} through (5} of this section, with the ward "state" in 61-8-406
and subsection (1) of this section changed to read "municipality”, as an ordinance and is given jurisdiction
of the enforcement of the ordinance and of the imposition of the fines and penalties therein provided in the
ordinance.

(7) Absolute liability as provided in 45-2-104 will be imposed for a violation of this section.”

Section 2. Section 61-8-402, MCA, is amended to read:

"61-8-402. Blood; or breath,-erurine tests for alcohol, drugs, or both. (1) A person who operates

or is in actual physical control of a vehicle upon ways of this state open to the public is considered to have
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given consent—subject-te-theprovisions—o+ 818401 to a test or tests of the person’s blood- or breaths
e~urtre for the purpose of determining any measured amount or detected presence of alcohol or drugs in
the person’s body if arrested by a peace officer for driving or for being in actual physical controi of a vehicle

while under the influence of alcohol, drugs, or a combination of thetwe alcohol and drugs. The test or tests

must be administered at the direction of a peace officer who has reasonable grounds to believe that the
person has been driving or has been in actual physical control of a vehicle upon ways of this state open

to the public while under the influence of alcohol, drugs, or a combination of the two. The arresting officer

may designate which test or tests are administered. A-testforalcoholmust-be-givenfirst—whetherornot

of—64- 0 10-or—moro—a—ta q

{2) A person who is unconscious or who is otherwise in a condition rendering the person incapable
of refusal is considered not to have withdrawn the consent provided by subsection (1.

{3) If adriverundorarest an arrested person refuses upor-the-roguest-ofapeace-atiieor to submit

to a-tes+oF One or more tests requested and designated by the arresting officer as provided in subsection

{1}, a the_refused test or tests may not be given, but the officer shall, on behalf of the department,

immediately seize the person’s driver’s license. The peace officer shall immediately forward the license to

the department, along with a swesn report certified under penalty of law noting that the peace officer had

reasonable grounds to believe that the arrested person had been driving or was in actual physical contro!
of a vehicle upon ways of this state open to the public while under the influence of alcohol, drugs, or a

combination of the-twe alcohol and drugs and noting that the person refused to submit to the-test-er one

or_more tests upop—the—requestef requested and designated by the peace officer. Upon receipt of the
report, the department shall suspend the license for the period provided in subsection (5).

{(4) Upon seizure of a driver’s license, the peace officer shall issue, on behalf of the department,
a temporary driving permit, which is valid for 5 days following the date of issuance and shall provide the
driver with written notice of the license suspension or revocation and the right ta a hearing provided in
61-8-403.

{5) The following suspension and revocation periods are applicable upon refusal to submit to atest
©F ONe _or more tests:

{a) upon a first refusal, a suspension of 6 months with no provision for a restricted probationary

license;
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{b) upon a second or subsequent refusal within 5 years of a previous refusal, as determined from
the records of the department, a revocation of 1 year with no provision for a restricted probationary license.

{6} A nonresident driver’s license seized under this section must be sent by the department to the
licensing authority of the nonresident’s home state with a report of the nonresident’s refusal to sutmit to
a-test-of gne or more tests.

{7) The department may recognize the seizure of a license of a tribal member by a peace officer
acting under the authority of a tribai government or an order issued by a tribal court suspending, revoking,
or reinstating a license or adjudicating a license seizure if the actions are conducted pursuant to tribal law
or regulation requiring alcohol or drug testing of motor vehicte operators and the conduct giving rise to the
actions occurred within the exterior boundaries of a federally recognized Indian reservation in this state.
Action by the department under this subsection is not reviewable under §1-8-403.

(8) Ad-suspensions-are A suspension under this section is subject to review as provided in this part.

(9) This section does not apply to blood and breath tests, samples, and analyses used for purposes

of medical treatment or_care of an injured motorist or reiated to a lawful seizure for a suspected viclation

of an offense not in this part.”

Section 3. Section 61-8-404, MCA, is amended to read:
"61-8-404. Evidence admissible -- conditions of admissibility. (1) Upon the trial of any a criminal

action or other proceeding arising out of acts alleged to have been committed by asy a person in violation

of 61-8-401, ¢ 61-8-406,61-8-410, or 61-8-805:

(a} evidence of any measured amount or detected presence of alcohol, e+ drugs, or a combination

of alcohol and drugs in the person at the time of the act alleged, as shown by an analysis of the person’s

blood; or breath, erwrine; is admissible. A positive test result does not, in itself, prove that the person was
under the influence of a drug or drugs at the time the person was in control of a motor vehicle. A persen
may not be convicted of a violation of 61-8-401 based upon the presence of a drug or drugs in the person
unless some other competent evidence exists that tends to establish that the person was under the
influence of a drug or drugs while driving or in actual physical control of a motor vehicle within this state.

{b) areport of the facts and results of ary-test-e+ one or more tests of a person’s blood; or breath-
or-urina-administered-wnde—81-8-402 is admissible in evidence if:

{i} he a breath test or preliminary alcohot screening test was performed by a person certified by
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the forensic sciences division of the department to administer breath-tests-o+ the test:

—

(ii} the a blood erurine-test sample was alaberatery-analysis-and-the-analysis—was-dene analyzed
in a laboratory aperated or certified by the department er-by-any-ether or in a laboratory erfaeiity-certificd

of exempt fram certification under the rules of the department:—ang

Hi-thetestwas-en-a-blood-sample—the-person-withdrawing and the blood was withdrawn from the

person by a person competent to do so under 61-8-405(1).

(c) areport of the facts and results of a physical, psychomotor, or physiclogical assessment of a

person is admissible in evidence if it was for alcohol and was made by a person trained by the department

or if it was for drugs and was made by a person certified by the department.

{2) If the person under arrest refused to submit to the-test-ef one_or more tests as provided in this
section, proof of refusal is admissible in any criminal action or proceeding arising out of acts alleged to have
been committed while the persen was driving or in actual physical control of a vehicle upon the w.ays of
this state open 1o the public, while under the influence of alcohol, drugs, or a combination of Hhe—twe

alcohol and drugs.

(3) The provisions of this part do not limit the introduction of any ather competent evidence bearing
on the guestion of whether the person was under the influence of alcohol, drugs, or a combination of the

twe alcohol and drugs.”

Section 4. Section 61-8-405, MCA, is amended to read:

"61-8-405. Administration of tests. {1} Only a physician or registered nurse, or other qualified
person acting under the supervision and direction of a physician or registered nurse asting, may, at the
request of a peace officer, may withdraw biood for the purpose of determining any measured amount or

detected presence of alcohol,_drugs, or any combination of alcohol and drugs in the person, This limitation

does not apply to the takirg sampling of breath erutine-spesimens,
(2) Fho-person-

~# |n addition to any test administered at the direction of a peace

officer, a person may request that an independent blood sample be drawn by a physician or registered nurse

tor the purpose of determining any measured amount or detected presence of alcohol, ef drugs, or any

combination of alcohol and drugs in the person at-the-tirme-alleged—asshown-by-analysisefthe-persen's
; ; w#we. The cost of an independent blood test is the sole responsibility of the person
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requesting the test. The failure or inability to obtain an adseiteral independent test by a person does not

preclude the admissibility in evidence of the any test e~tesistaken given at the direction of a peace officer.
{3} Upon the request of the person tested, full information concerning the any test ertests-taken
given at the direction of the peace officer must be made available to the person or the person’s attorney.
{4) A physician or registered nurse, or other qualified person acting under the supervisicn and
direction of a physician or registered nurse, does not incur any civil or criminal liability as a result of the

proper administering of a blood test when requested in writing by a peace officer to administer a test.

6}(5) The department in cooperation with any appropriate agency shall adopt uniform rules for the

giving of tests and may require certification of training to administer the tests as considered necessary.”

Section 5. Section 61-8-407, MCA, is amended to read:
"61-8-407. Definition of alcohol concentration. For purposes of 16-6-305—618-481—and

61-8-406 and this chapter, "alcohol concentration” means either grams of alcohol per 100 miliiliters of

biood; or grams of alcohol per 210 liters of breath—ergrams—otatecoholper7b-3-milliliters-oeiurine "

Section 6. Section 61-8-409, MCA, is amended to read:

"61-8-409. Preiiminary alcohol screening test. (1) A person who operates or is in actual physical
control of a vehicle upon ways of this state open to the public is considered to have given consent to a
preliminary alcohol screening test of the person’s breath, for the purpose of estimating the person’s alcohol
concentration, upon the request of a peace officer who has a particularized suspicion that the persan was
driving or in actual physical control of a vehicle upon ways of this state open to the public while under the

infiuence of alcohol or in violation of 61-8-410,

{31{2) The person’s obligation to submit to a test under 61-8-402 is not satisfied by the person

submitting to a preliminary alcohol screening test pursuant to this section.

+H{3) The peace officer shall inform the person of the right to refuse the test and that the refusal
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to submit to the preliminary alcohol screening test will result in the suspension or revocation for up to 1
year of that person’s driver's license.

+B1(4) If the person refuses to submit to a test under this section, a test will not be given, However,
the refusal is sufficient cause to suspend or revake the person’s driver’s license as provided in 61-8-4Q2.

+64(b] A hearing as provided for in 61-8-403 must be available. The issues in the hearing must be
limited to determining whether a peace officer had a particularized suspicion that the person was driving
or in actual physical control of a vehicle upon ways of this state open to the public while under the
infiuence of alcohal or in violation of 61-8-410 and whether the person refused to submit to the test.

+14(6) The provisions of 61-8-402(2) through (7} that do not conflict with this section are applicable
to refusals under this section. If a person refuses a test requested under 61-8-402 and this section for the
same incident, the department may not consider each a separate refusal for purposes of suspension or
revocation under 61-8-402.

{8)(7) A test may not be conducted or requested under this section unless both the peace officer
and the instrument used to conduct the preliminary alcohol screening test have been certified by the

department pursuant to rules adopted under the authority of 61-8-405(684{5)."

Section 7. Section 61-8-805, MCA, is amended to read:

"61-8-805. Suspension for operating a commercial vehicle with alcohol concentration of 0.04 or
more -- hearing. (1) A person whose alcohol concentration is 0.04 or more while the person drives or is in
actuai physical control of a commercial motor vehicle is subject to the suspension of the person’s

commercial driver’s license. if the department receives a swesi report certified under penalty of law from

a peace officer that the person was operating a commercial motor vehicle while the person’s alcohol
concentration was 0.04 or more, the department shall suspend the person’s commercial driver’s license:

(a} for 1 year, with no provision for a restricted probationary license or endorsement, upon receipt
of the first report, except that if the offense occurred in a commercial motor vehicle transporting hazardous
materials, the suspension must be for 3 years; and

{b) for life, with no provision far a restricted probationary license or endorsement, upon receipt of
a second or subsequent report at any time as determined from the records of the department, unless a
restricted license or endorsement is allowed by federal rules governing commercial drivers.

(2) A peace officer who determines that a commercial motor vehicle operator has any measured
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amount or detected presence of alcohol in the operator’s body while operating a commercial motor vehicle
shall place the commercial motor vehicle operator out of service as mandated by federal regulations for 24
hours.

{3) The fact that any person charged with a violation of the provisions of subsection (1} is entitled
to use aicohal under the laws of Montana is not a defense against any charge of violating the provisions
of subsection {1).

(4) The department shall immediately notify in writing any person whose cammercial driver’s
license is suspended under this section. The person may file a petition within 30 days after the notice is
given for a hearing in the matter in the district court in the county in which the finding of alcohol
concentration was made. The court has jurisdiction and shall set the matter for hearing upon 10 days’
written notice to the county attorney of the county in which the appeal is filed, The county attorney shall
represent the state. The court shall take testimony and examine the facts of the case, except that the issue
is limited to whether the person was driving or had actual physical control of a commercial motor vehicle
while the person’s alcohol concentration was 0.04 or more. The court shall determine whather the
petitioner is entitled to a commercial driver’s license or is subject to suspension as provided in this section.

The provisions of 61-8-404 apply to any proceedings under this section.”

Section 8. Section 61-8-806, MCA, is amended to read:
"61-8-806. Biood; and breath,—er—urine tests of commercial vehicle operators -- procedure --
suspension. (1) A person who operates a commercial motor vehicle upon the ways of this state open to

the public is considered to have given consent—subjeetto-theprovisionso+61-8-401ard 618806, t0 a

test one or more tests of the operator’'s blood; or breath—esurine for the purpose of determining any

measured or detected amount of alcohol in the operator’s body if the operator is requested to submit to
the test or tests by a peace officer having reasonable grounds to believe the person to have been driving
or in actual physica!l control of a commercial motor vehicle upon the ways of this state open to the public
while having any measurable ar detectable alceohol concentration. The peace officer may designate a the
blood- or breath—erurire test or tests to be administered.

{2} A person who is unconscious or who is otherwise incapable of refusal is considered not to have
withdrawn the caonsent provided in subsectian (1}.

{3) If a commercial motor vehicle operator who is a resident of Montana refuses upon the request
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of a peace officer to submit to a-test one or more tests designated by the officer as provided in subsection

{1), the test gr tests may not be given. On behalf of the department, the officer shall immediately seize the
person’s commercial driver’s license and forward the license to the department, along with a swesr report

certified under penaity of law that the officer had reasonable grounds to believe that the person had been

driving or was in actual physical control of a commercial motor vehicle upon ways of this state open to the
public while having any measurable or detectable alcchol concentration and that the person had refused

to submit to Hhe—test one or more tests upon the request of the officer. Upon receipt of the report, the

department shall suspend the license for a period provided in subsection (5).

{4) Upon seizure of aresident’s commercial driver’s license, the peace officer shall issue, on behaif
of the department, a temporary noncommercial driving permit. The temporary driving permit is valid for 72
hours after issuance.

(5) If a commercial motor vehicle operator refuses to submit to atest pne or more tests as provided

in subsection (3}, the department shall suspend the operator's commercial driver’s license:

(a) upon first refusal, for 1 year, with no provision for & restricted probationary license or
endorsement, except that if the offense occurred in a commercial motor vehicle transporting hazardous
materials, the suspension for a first refusal must be for 3 years;

{b) upon a second or subsequent refusal at any time as determined from the records of the
department, for life, with na provision for a restricted probationary license or endorsemant unless allowed
by tederal rules governing commercial drivers.

{6) A nonresident.commercial motor vehicle operator who refuses to submit to atest one or more
tests as provided in subsection {3) is subject to suspension by the department as provided in subsection
(5} and must be given a temporary driving permit as provided in subsection (4}."

-END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note.fo: SBLl26, as introduced

DESCRIPTION OF PROPCQSED LEGISIATION:
A bill to revise driving under the influence laws with respect to the tests used to
detect, estimate, and measure alcohol or drugs, or both, in a person's body.

ASSUMPTIONS:

1.

%]

Currently law enforcement 1s conducting an average of 7500 breath test analyses
statewide. These are done with an intoxilyzer. The Department of Justice, Forensic
Science Divisicn recelves an average of 886 blood/alcohol requests from law
enforcement per year. The average total of tests conducted by law enforcement 1is
8386 per year. If 5 percent of these were analyzed for drugs at the request cf law
enforcement, the Forensic Science Division would be running tests on 420 cases (£386
x 5% = 420)

In order to complete one analysis for drugs the average staff personnel time 1is nine
hours. With 42C cases to run and nine hours per case, 1f all cases were run
individually it would take 3780 hours (420 cases x 9 hours = 3780). The lab is able
to batch runs, saving staff time by approximately one half. An additional 1.00 FTE,
grade 17, would be needed to handle this work lcad with perscnal service costs of
$50,€28 per year.

Al]l 420 cases would be tested by the lab for volatiles and emit drug screen at 315
per case or $6,300 (420 x $15). A study completed at the Forensic Science Division
shows approximately 40 percent of the alcchol tests run by law enforcement have
other drugs on board. To further test 40 percent of the 420 cases there 1s a cost
of 3155 per case (420 x 40% = 168, and 168 x 3155 = $526,040}). The total cost would
be 532,340 (56,300 + $26,040) for testing.

Operating expenses for the additional 1.00 FTE are estimated at $2,500 (telephone,
supplies, and travel).

The analysis to be performed requires the following instruments: Gas Chromatcgraph
NPD (GC/NFD), Gas Chromatograph MS (GC/MS), and a Syva Emit. The lab is currently
using its GC/NPD and GC/M3 to full capacity; therefore, new equipment would have to
be purchased: GC/NPD = $48,000 and GC/MS = $85,000.

The Motor Vehicle Division would need $550 for printing of forms as required by this
bill each year of the biennium.

FISCAL IMPBACT:

Forensic Science Division: FYo8 FY99

Expenditures: Drfference Difference

FTE 1.00 1.00

Personal Services 50, 628 50,628

Operating Expense 34, 840 34,840

Equipment 133,000 9]
Total 218, 468 85, 468

Funding:

General Fund (01) 218,468 85,468

Motor Vehicle Divisicn:

Cperating Expenses 550 550

Funding:

General Fund (01) 550 550

Net TImpact on Fund Balance: (Revenue minus expense)

General Fund (01) {215,018) (86,018)

({Continued)

e I-1a-77 MWM J-13-7

DAVE’LEWIS, BUDBET DIRECTOR DATE FRED VAN VALKENBURG, Y SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for 580106, as_introduced
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Fiscal Ncte Request, SBQ106&6, as _introduced

Page 2
fcontinued)

LONG-RANGE FFFECTS OF PROPOSED LEGISIATION:

A study at the Forensic Science Division shows that when someone is stopped by law
enforcement for DUI, 40 percent of these people have other drugs on board. Current law
only allows further drug tests if the alcoheol level is below 0.10 gm/100 ml whole blocd.
This legislation would allow further drug testing at the cfficer’s discretion.
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ON JUDICIARY

SENATE BILL NO. 106
INTRODUCED BY VAN VALKENBURG
BY REQUEST OF THE DEPARTMENT OF JUSTICE

ABILLFOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DRIVING UNDER THE INFLUENCE LAWS
WITH RESPECT TO THE TESTS USED TO DETECT, ESTIMATE, AND MEASURE ALCOHOL OR DRUGS, OR
BOTH, IN APERSON’'S BODY; AUTHQORIZING ADMISSION OF PRELIMINARY ALCOHOL SCREENING TEST
RESULTS AND PHYSICAL, PSYCHOMOTOR, AND PHYSIOLOGICAL ASSESSMENTS OF ALCOHOL OR
DRUG PRESENCE OR IMPAIRMENT IN DRIVING UNDER THE INFLUENCE AND OTHER PROCEEDINGS,
INCLUDING CERTAIN CRIMINAL FROSECUTIONS AND CIVIL PROCEEDINGS IN WHICH ALCOHOL OR
DRUG-PRESENCE OR IMPAIRMENT IS AT ISSUE; ELIMINATING USE OF URINE TESTING UNDER THE
IMPLIED CONSENT LAW; PERMITTING SUBMISSION OF CERTIFIED, RATHER THAN SWORN,
STATEMENTS FROM PEACE OFFICERS CONCERNING TESTING REFUSALS; AUTHORIZING USEQF BLOOD
OR BREATH ANALYSIS TEST RESULTS (N CERTAIN CRIMINAL PROSECUTIONS AND CIVIL ACTIONS;
AND AMENDING SECTIONS 61-5-212, 61-8-401, 61-8-402, 61-8-403, 61-8-404, 61-8-405, 61-8-407,
61-8-409, 61-8-805, AND 61-8-806, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

SECTION 1. SECTION 61-6-212, MCA, IS AMENDED TO READ:

"61-5-212. Driving while license suspended or revoked -- penalty -- seizure of vehicle or rendering
vehicle inoperable. (1) A person who drives a motor vehicle or commercial motor vehicie on any public
highway of this state at a time when the person’s privilege to do so is suspended or revoked in this state
or any other state is guilty of a misdemeanor and upon conviction shall be punished by imprisonment for
not less than 2 days or more than 6 months and may be fined not more than $500.

{2) The department upon receiving a record of the conviction of any person under this section upon
a charge of driving a vehicle while the person’s driver’s license was suspended or revoked shall extend the
period of suspension or revocation for an additional like period.

{3} The vehicle owned and operated at the time of an offense under this section by a person whose
driver’s license is suspended or revoked for violating the provisions of 61-8-401, 61-8-402(6}, 61-8-406,

[Legislative SECOND READING
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61-8-409, or 61-8-410 must, upon a person’s first conviction, be seized or rendered inoperable by the
county sheriff of the convicted person’s county of residence for a period of 30 days.

(4} The sentencing court shall order the action provided for under subsection (3] and shall specify
the date on which the vehicle is to be returned or again rendered operable. The vehicle must be seized or
rendered inoperable by the sheriff within 10 days after the conviction.

{6) A convicted person is responsible for all costs associated with actions taken under subsection
(3}. Joint ownership of the vehicle with anather person does not prohibit the actions required by subsection
(3) unless the sentencing court determines that those actions would constitute an extreme hardship on a
joint owner who is determined to be without fauit.

{6} A court may not suspend or defer impaosition of penaities provided by this section.”

Section 2. Section 81-8-401, MCA, is amended to read:

"61-8-401. Persons under the influence of alcohol or drugs. (1) It is unlawtul and punishable, as
provided in 61-8-714, and-83-8-723 for any a person who is under the influence of:

(a) alcohdl to drive or be in actual physical control of a vehicle upon the ways of this state open
to the public;

{b) a dangerous drug to drive or be in actual physical control of & vehicle within this state;

{c) any other drug to drive or be in actual physical control of a vehicle within this state; or

{d} alcohol and any dangerous or other drug to drive or be in actual physical controt of a vehicle
within this state.

{2} The fact that any person charged with a viclation of subsection {1} is or has been entitled to
use alcohol or sweh a drug under the laws of this state does not constitute a defense against any charge
of viclating subsection (1).

{3} "Under the influence” means that as a result of taking into the body alcohol, drugs, or any
combination therset of alcohol and drugs, a person’s ability to safely operate a motor vehicle has been
diminished.

(4) Upon the trial of any civil or criminal action or proceeding arising out of acts alleged to have
been committied by any person driving or in actual physical control of a vehicle while under the influence
of alcohol, the concentration of alcohol in the person at the time aleged of a test, as shown by analysis
of a sample of the person’s bicod—urine; or breath drawn or taken within a reasonable time after the alleged
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act, shalt-give gives rise to the following inferences:

{a) If there was at that time an alcohol concentration of 808 0.04 obr less, it may be inferred that
the person was not under the influence of alcohol.

(b) If there was at that time an alcohol concentration in eﬁcess of 6-86 0.04 but less than 0.10,

that fact skak may not give rise to any inference that the person was or was not under the influence of

alcohol, but suek the fact may be considered with other competent evidence in determining the guilt or

innacence of the person.

{c) If there was at that time an alcohol concentration of 0.10 or more, it may be inferred that the
person was under the influence of alcohol. The inference is rebuttable.

{8) The provisions of subsection {4} do not limit the introduction of any other competent evidence
bearing upon the issue of whether the person was under the influence of alcohol, drugs, or a combination
of the-twe alcohol and drugs.

(6) Each municipality in this state is given authority to enact 61-8-406, 61-8-408, 61-8-410,
61-8-714, 61-8-722, and subsections (1} through (5) of this section, with the word "state” in 61-8-406
and subsection (1) of this section changed to read "municipality”, as an ordinance and is given jurisdiction
of the enforcement of the ordinance and of the imposition of the fines and penalties thereir provided in the
ordinance,

{7) Absolute liability as provided in 45-2-104 will be imposed for a violation of this section."”

Section 3. Section 61-8-402, MCA, is amended to read:

"61-8-402. Blood; or breath;-er-urine tests for alcohol, drugs, or both. (1) A person who operates

or is in actual physical control of a vehicle upon ways of this state open to the public is considered to have

given cansent—subjest-to-the-provisiens-o61-8-401; to a test or tests of the person’s biood: or breaths

e~urine for the purpose of determining any measured amount or detected presence of alcohol or drugs in

{2) {A] The test or tests must be administered at the direction of a peace officer whe WHEN:

(I} THE OFFICER has reasonable grounds to believe that the person has been driving or has been

in actual physical control of a vehicle upon ways of this state open to the public while under the influence

of alcohol, drugs, or a combination of the two AND THE PERSON HAS BEEN PLACED UNDER ARREST FOR
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A VIOLATION OF 61-8-401,

{1} THE PERSON IS UNDER THE AGE OF 21 AND HAS BEEN PLACED UNDER ARREST FOR A

VIOLATION OF 61-8-410; OR

(I} THE OFFICER HAS PROBABLE CAUSE TO BELIEVE THAT THE PERSON WAS DRIVING OR IN

ACTUAL PHYSICAL CONTROL OF A VEHICLE IN VIOLATION OF 61-8-401 AND THE PERSON HAS BEEN

INVOLVED IN AMOTQRVEHICLE ACCIDENT OR COLLISION RESULTING IN PROPERTY DAMAGE, BODILY

INJURY, OR DEATH.

(B} The arresting QR INVESTIGATING officer may designate which test or tests are administered.

243) A person who is unconscious or who is otherwise in a condition rendering the person

incapable of refusal is considered not to have withdrawn the consent provided by subsection (1).

Bi(4) |t a-driverunderarrest an arrested person refuses upen-the-requestof-apeaece-officer to
submit to a-test—oF one or more tests reguested and designated by the arresting officer as provided in

subsection 4 (2], a the refused test or tests may not be given, but the officer shall, on behalf of the

department, immediately seize the person’s driver’s license. The peace officer shall immediately forward

the license to the department, along with a sween report certified under penalty of law reting—that-the

SETFORTH INSUBSECTION (2)(A) PROVIDES THE BASIS FORTHE TESTING REQUEST AND CONFIRMING

that the person refused to submit to the—test-er one or more tests vportheroquest-of requested and
designated by the peace officer. Upon receipt of the report, the department shall suspend the license for
the period provided in subsection {8} (6).

+44{5) Upon seizure of a driver’s license, the peace officer shali issue, on behalf of the department,
a temporary driving permit, which is valid for 5 days following the date of issuance and shall provide the
driver with written notice of the license suspension or revocation and the right to a hearing provided in
61-8-403.

84{6) The following suspension and revacation periods are applicable upon refusal to submit to

atestor ONe or more tests:
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fa} upon a first refusal, a suspension of 6 months with no provision for a restricted probationary
license;

(b} upon a second or subsequent refusal within 5 years of a previous refusal, as determined from
the records of the department, a revocation of 1 year with no provision for a restricted probationary license.

647} A nonresident driver’s license seized under this section must be sent by the department to
the licensing authority of the nonresident’s home state with a report of the nonresident’s refusal to submit
to a-test-ef gne or more tests.

+4(8] The department may recognize the seizure of a license of a tribal member by a peace officer
acting under the authority of a tribal government or an order issued by a tribal court suspending, revoking,
or reinstating a license or adjudicating a license seizure if the actions are conducted pursuant to trihal iaw
or regulation requiring alcohol or drug testing of motor vehicle operators and the conduct giving rise to the
actions occurred within the exterior boundaries of a federally recognized Indian reservation in this state.

Action by the department under this subsection is not reviewable under 61-8-403.

8}{9] Allesuspensiensare A suspension under this section is subject to review as provided in this

part,

+93(10) This section does not apply to blood and breath tests, samples, and analyses used for

purposes of medical treatment or care of an injured motorist or related to a lawful seizure for a suspected

violation of an offense not in this part.”

SECTION 4. SECTION 61-8-403, MCA, IS AMENDED TG READ:

"61-8-403. Right of appeal to court. (1} Within 30 days after notice of the right to a hearing has
been given by a peace officer, a person may file a petition to challenge the license suspension or revocation
in the district court in the county where the person resides or in the county where the arrest was made.

{2} The court has jurisdiction and shall set the matter for hearing. The court shall give at least 10
days’ written notice of the hearing to the county attorney of the county where the appeal is filed and to
the city attorney if the incident leading to the suspension or revocation resulted in a charge filed in a city
or municipal court. The county attorney or city attorney may represent the state. If the county attorney and

the city attorney cannot agree on who will represent the state, the county attorney shall represent the

slate.

{3) Upon request of the petitioner, the court may order the department to return the seized license
[ Legistative .
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or issue a stay of the suspension or revocation action pending the hearing.

{4) (a) The court shall take testimony and examine the facts of the case, except that the issues are
limited to whether:

(1) a peace officer had reasonable grounds to believe that the person had been driving or was in
actual physical control of a vehicle upon ways of this state open to the public while under the influence of
alcohol, drugs, or a combination of the two and the person was placed under arrest for violation of
61-8-401;

{ii) the person wasplaced-unaerarest-and is under the age of 21 and was placed under arrest for
a violation of 61-8-410;

{iii} the officer had probable cause to believe that the person was driving or in actual physical

contral of a vehicle in violation of 61-8-401 and the person was involved in a motor vehicle accident or

collision resulting in property damage, bodily injury, or death; and
fi#id(iv) the person refused to submit to the-test-ef one or more tests designated by the officer.

{b}) Fhe Based on the above issues and no others, the court shall determine whether the petitioner

is entitled to a license or whether the petitioner’s license is subject to suspension ar revocation.
(8) This section does not grant a right of appeal to a state court if a driver’s license is initially
seized, suspended, or revoked pursuant to a tribal law or regulation that requires alcohol or drug testing

of motor vehicle operators.™

Section 5. Section 61-8-404, MCA, is amended to read:
"61-8-404. Evidence admissible -- conditions of admissibility. (1) Upon the trial of amy a criminal
action or other proceeding arising out of acts alleged to have been committed by amy a person in violation

of 61-8-401, or 61-8-406, 61-8-410, or 61-8-805:

{a) evidence of any measured amount or detected presence of alcohol, ¢ drugs, or a combination

of alcohol and drugs in the person at the time of the act alleged, as shown by an analysis of the person’s

bloods or breath, exurher is admissible. A positive test result does not, in itself, praove that the person was
under the influence of a drug or drugs at the time the person was in control of a motor vehicle. A person
may not be convicted of a violation of 61-8-401 based upon the presence of a drug or drugs in the person
unless some other competent evidence exists that tends t¢ establish that the person was under the
influence ot a drug or drugs while driving or in actual physical control of a motar vehicle within this state.
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{b) areport of the facts and results of any-test-er one or more tests of a person’s blood; aor breath;
erurine-admiristered-unde—6+-8-402 is admissible in evidence if:

(i} the a breath test or preliminary alcohol screening test was performed by a person certified by

the forensic sciences division of the department to administer breath-tests—of the test;
(i} +he @ blood srurire-test sample was a-laberatery-analysis-and-the-analysis-was-done analyzed
in alaboratory operated or certified by the department erby-ary-ether orin a laboratory erfaciity-certified

ef exempt from certification under the rules of the departmentand

Hithe-test-was-or-a-bload-sample—the-persea-withdrawing and the bioocd was withdrawn from_the

person by a person competent to do so under 61-8-405(1).

(c) a report of the facts and results of a physical, psychomotor, or physiological assessment of a

person is admissible in evidence if it was foralcoholand-was made by a person trained by the department
of #—q—was—#ef—drugg—end—wwnaéﬂa-v—a—aefsea—eeﬂmed BY A PERSON WHO HAS RECEIVED TRAINING
RECOGNIZED by the department.

{2) If the person under arrest refused to submit to the-tester one or more tests as provided in this
section, proof of refusal is admissible in any criminal action or proceeding arising out of acts alleged to have
been committed while the person was driving or in actual physical control of a vehicle upon the ways of
this state open to the public, while under the influence of alcohol, drugs, or a combination of thetwe

alcohol and drugs.

(3) The provisions of this part do not limit the introduction of any other competent evidence bearing
on the guestion of whether the person was under the influence of alcohol, drugs, or a combination of +he

tweo alcohol and drugs.”

Section 6. Section 61-8-4Q5, MCA, is amended to read:

“61-8-405. Administration of tests. (1) Only a physician or registered nurse, or other qualified
person acting under the supervision and direction of a physician or registered nurse aetirg, may, at the
request of a peace officer, Fay withdraw blood for the purpose of determining any measured amount or
detected presence of alcohol,_drugs, or any combination of alcohol and drugs in the person, This iimitatjon

does not apply to the takirg sampling of breath erurire-specirmens.

person’s-ownR-choosing-administer-a-test—a In addition to any test administered at the direction of & peace
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officer, a persgn may request that an independent blood sample be drawn by a physician or registered nurse

for the purpose of determining any measured amount or detected presence of alcchol, ef drugs, or any

combination of alcohol and drugs in the person atthe-timaaleged;—as—shewn-byanalysisoi-the persen’s
bleed—breatherurine, THE PEACE OFFICER MAY NOT UNREASONABLY IMPEDE THE PERSON'S RIGHT

TO OBTAIN AN INDEPENDENT BLOOD TEST. THE OFFICER MAY BUT HAS NO DUTY TO TRANSPORT

THE PERSON TO A MEDICAL FACILITY OR OTHERWISE ASSIST THE PERSCON IN CBTAINING THE TEST.

The cost of an independent blood test is the sole responsibility of the person requesting the test. The

failure or inability to obtain an additterat independent test by a person does not preclude the admissibility
in evidence of the any test ertests—taken given at the direction of a peace officer.
(3) Upon the request of the person tested, full information concerning the any test e~tests—taker
given at the direction of the peace officer must be made available to tHe person or the person's attorney.
{4) A physician or registered nurse, or other qualified person acting under the supervision and

direction of a physician or registered nurse, does not incur any civil or criminal liability as a result of the

proper administering of a blood test when requested in writing by a peace officer to administer a test.

$64(5) The department in cooperation with any appropriate agency shall adopt uniform rules for the

giving of tests and may require certification of training to administer the tests as considered necessary.”

Section 7. Section 61-8-407, MCA, is amended to read:

"61-8-407. Definition of alcohol concentration. For purposes of 16-6-305—61840%—and

61-8-406 and this chapter, "alcohol concentration™ means either grams of alcohol per 100 miliiliters of

blood; or grams of aicohol per 210 liters of breath—ergrams—of-aloehel-per716-3-milliliters-ofurire. "

Section 8. Section 61-8-409, MCA, is amended to read:

"61-8-409. Preliminary alcohol screening test. (1) A person who operates or is in actual physical
control of a vehicle upon ways of this state open to the public is considered to have given consent to a
preliminary alcohol screening test of the person’s breath, for the purpose of estimating the persan’s alcohol

concentration, upon the request of a peace officer who has a particularized suspicion that the person was

—
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driving or in actual physical control of a vehicle upon ways of this state open te the public while under the

influence of alcoho!l or in violation of 61-8-410.

£34{2) The person’s obligation to submit to a test under 61-8-402 is not satisfied by the person

submitting to a preliminary alcohol screening test pursuant to this section.

#3(3) The peace officer shall inform the person of the right to refuse the test and that the refusal
to submit to the preliminary alcohol screening test will resuit in the suspension or revocation for up to 1
year of that person’s driver’s license.

+63(4) If the person refuses to submit to a test under this section, a test will not be given. However,
the refusal is sufficient cause to suspend or revoke the person’s driver’s license as provided in 61-8-402.

{63{5) A hearing as provided for in 61-8-403 must be available. The issues in the hearing must be
limited 't'..’J determining whether a peace officer had a particularized suspicion that the person was driving
or in actual physical controi of a vehicle upon ways of this state open to the public while under the
influence of alcohol or in violation of 61-8-410 and whether the person refused to submit to the test.

#H6) The provisions of 61-8-402{Z}threugh+4 (3} THROUGH (8]} that do not conflict with this

section are applicabie to refusals under this section. If a person refuses a test requested under 61-8-402
and this section for the same incident, the department may not consider each a separate refusal for
purposes of suspension or revocation under 61-8-402,

{8}(7) A test may not be conducted or requested under this section unless both the peace officer
and the instrument used to conduct the preliminary alcohol screening test have been certified by the

department pursuant to rules adopted under the autharity of 61-8-405{8}5)."

Section 9. Section 61-8-805, MCA, is amended to read:

"61-8-805. Suspensio_n for operating a commercial vehicle with alcohol concentration of 0.04 or
more -- hearing. (1) A person whose alcohol concentration is 0.04 or more while the person drives or is in
actual physical control of a commercial motor vehicle is subject to the suspension of the person’s

commercial driver’s license. If the department receives a swern report certified under penalty of law from

a peace officer that the person was operating a commercial motor vehicle while the person’s alcohol

concentration was 0.04 or more, the department shall suspend the person’s commercial driver’s license:
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{a) for 1 year, with no provision for a restricted probationary license or endorsement, upon receipt
of the first report, except that if the offense occurred in a commercial motor vehicle transporting hazardous
materials, the suspension must be for 3 years; and

{b) for life, with no provision for a restricted probationary license or endorsement, upon receipt of
a second or subsequent report at any time as determined from the records of the department, unless a
restricted license or endorsement is aliowed by federal rules governing commercial drivers.

{2} A peace officer who determines that a commercial motor vehicle aperator has any measured
amount or detected presence of alcohol in the operator’'s body while operating a commercial motor vehicle
shall place the commercial motor vehicle operator out of service as mandated by federal regulations for 24
hours.

(3) The fact that any person charged with a violation of the provisions of subsection (1) is entitled
to use alcohol under the laws of Montana is not a defense against any charge of violating the provisions
of subsection (1).

(4} The department shall immediately notify in writing any person whose commercial driver’'s
license is suspended under this section. The person may file a petition within 30 days after the notice is
given for a hearing in the matter in the district court in the county in which the finding of alcohol
concentration was made. The court has jurisdiction and shall set the matter for hearing upon 10 days’
written notice to the county attorney of the county in which the appeal is filed. The county attorney shall
represent the state. The court shall take testimony and examine the facts of the case, except that the issue
is limited to whether the person was driving or had actual physical control of a commercial motor vehicle
while the person’s alcohal concentration was 0.04 or more. The court shall determine whether the
petitioner is entitled to a commercial driver's license or is subject to suspension as provided in this section.

The provisions of 61-8-404 apply to any proceedings under this section.”

Section 10. Section 61-8-806, MCA, is amended to read:
"61-8-806. Blood: and breath—or-urine tests of commercial vehicle operators -- procedure --
suspension. (1) A person who operates a commercial motor vehicle upon the ways of this state open to

the public is considered to have given consent-subjest-to-tho-provisiens-of-61-3401 and-61-8-806- 10 a

test one or more tests of the operator’s blood; or breath—erurire for the purpose of determining any

measured or detected amount of alcohol in the operator’s body if the operator is requested to submit to
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the test or tests by a peace officer having reasonable grounds to believe the person to have been driving
or in actual physical control of a commercial motor vehicle upon the ways of this state open to the public
while having any measurable or detectable alcohol concentration. The peace officer may designate & the
bloods or breath—e+u#itte test or tests to be administered.

{2} A person who is unconscious or who is otherwise incapable of refusal is considered not to have
withdrawn the consent provided in subsection (1).

{3) If a commercial motor vehicle operator who is a resident of Montana refuses upon the request

of a peace officer to submit to a-test one or more tests designated by the officer as provided in subsection

{1}, the test or tests may not be given. On behalf of the department, the officer shall immediately seize the

person’s commercia! driver’s license and forward the license to the department, along with a swesn report

certified under penalty of law that the officer had reasonable grounds to believe that the person had been
driving or was in actual physical contro! of a commercial motor vehicle upon ways of this state open to the
public while having any measurable or detectable alcohol concentration and that the person had refused

to submit to the-test one or more tests upon the request of the officer. Upon receipt of the report, the

department shall suspend the license for a period provided in subsection (5].

(4) Upon seizure of a resident’s commercial driver’s license, the peace officer shall issue, on behalf
of the department, a temporary noncommercial driving permit. The temporary driving permitis valid for 72
haours after issuance.

{6) if a commercial motor vehicle operator refuses to submit to atest one or more tests as provided

in subsection {3), the department shall suspend the operator’'s commercial driver's license:

{a) upon first refusal, for 1 year, with no provision for a restricted probationary license or
endorsement, except that if the offense occurred in a commercial motor vehicle transporting hazardous
materials, the suspension for a first refusal must be for 3 vyears;

(b) upon a second or subsequent refusal at any time as determined from the records of the
department, for life, with no provision for a restricted probationary license or endorsement unless allowed
by federal rules governing commercial drivers.

(6} A nonresident commercial motor vehicle operator who refuses to submit to atest one or more
tests as provided in subsection (3) is subject to suspension by the department as provided in subsection
{5) and must be given a temporary driving permit as provided in subsection {4}."

-END-
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SENATE BILL NO. 108
INTRODUCED BY VAN VALKENBURG
BY REQUEST OF THE DEPARTMENT OF JUSTICE

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DRIVING UNDER THE INFLUENCE LAWS
WITH RESPECT TO THE TESTS USED TO DETECT, ESTIMATE, AND MEASURE ALCOHOL OR DRUGS, OR
BOTH, IN APERSON'S BODY; AUTHORIZING ADMISSION OF PRELIMINARY ALCOHOL SCREENING TEST
RESULTS AND PHYSICAL, PSYCHOMOTQR, AND PHYSIOLOGICAL ASSESSMENTS OF ALCOHOL OR
DRUG PRESENCE OR IMPAIRMENT IN DRIVING UNDER THE INFLUENCE AND OTHER PROCEEDINGS,
INCLUDING CERTAIN CRIMINAL PROSECUTIONS AND CiViL PROCEEDINGS iN WHICH ALCOHOL OR
DRUG-PRESENCE OR IMPAIRMENT IS AT ISSUE; ELIMINATING USE OF URINE TESTING UNDER THE
IMPLIED CONSENT LAW; PERMITTING SUBMISSION OF CERTIFIED, RATHER THAN SWORN,
STATEMENTS FROMPEACE OFFICERS CONCERNING TESTING REFUSALS; AUTHORIZING USEQOFBLOQD
OR BREATH ANALYSIS TEST RESULTS IN CERTAIN CRIMINAL PROSECUTIONS AND CIViL ACTIONS;
AND AMENDING SECTIONS 61-5-212, 61-8-401, 61-8-402, 61-8-403, 61-8-404, 61-8-405, 61-8-407,
61-B-409, 61-8-805, AND 61-8-806, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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SENATE BILL NO. 106
INTRODUCED BY VAN VALKENBURG
BY REQUEST OF THE DEPARTMENT OF JUSTICE

A BILLFOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DRIVING UNDER THE INFLUENCE LAWS
WITH RESPECT TO THE TESTS USED TO DETECT, ESTIMATE, AND MEASURE ALCOHOL CRDRUGS, OR
BOTH, IN APERSON’S BODY; AUTHORIZING ADMISSION OF PRELIMINARY ALCOHOL SCREENING TEST
RESULTS AND PHYSICAL, PSYCHOMOTOR, AND PHYSIOLOGICAL ASSESSMENTS OF ALCCHOL OR
DRUG PRESENCE OR IMPAIRMENT IN DRIVING UNDER THE INFLUENCE AND OTHER PROCEEDINGS,
INCLUDING CERTAIN CRIMINAL PROSECUTIONS AND CIVIL PROCEEDINGS iN WHICH ALCCHOL OR
DRUG-PRESENCE QR IMPAIARMENT IS AT ISSUE; ELIMINATING USE OF URINE TESTING UNDE.R THE
IMPLIED CONSENT LAW; PERMITTING SUBMISSION OF CERTIFIED, RATHER THAN SWORN,
STATEMENTS FROMPEACE OFFICERS CONCERNING TESTING REFUSALS; AUTHORIZING USEOFBLOOD
OR BREATH ANALYSIS TEST RESULTS IN CERTAIN CRIMINAL PROSECUTIONS AND CIVIL ACTIONS;
AND AMENDING SECTIONS 61-5-212, 61-8-401, 61-8-402, 61-8-403, 61-8-404, 61-8-405, 61-8-407,
61-8-409, 61-8-805, AND 61-8-806, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

SECTION 1. SECTION 61-5-212, MCA, IS AMENDED TO READ:

"61-56-212. Driving while license suspended or revoked -- penalt'y -- ssizure of vehicle or rendering
vehicle inoperable. {1) A person who drives a motor vehicle or commercial motor vehicle:on any public
highway of this state at a time when the person’s privilege to do so is suspended or revoked in this state
or any other state is guilty of a misdemeanor and upon conviction shall be punished by imprisonment for
not less than 2 days or mare than 6 months and may be fined not more than $500.

{2} The dapartment upon receiving a record of the conviction of any person under this section upon
a charga of driving a vehicle while the persan’s driver’s license was suspended or revoked shall extend the
pericd of suspension or ravocation for an additional like pericd.

{3) The vehicie owned and operated at the time of an offense under this section by a person whose

driver’s license is suspended or revoked for violating the provisions of 61-8-401, 61-8-402{B}, 61-8-406,
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§1-8-409, or 61-8-410 must, upon a person’s first conviction, be seized or rendered inoperable by the
county sheriff of the convicted person’s county of residence for a period of 30 days.

(4) The sentencing court shali order the action provided for under subsection (3) and shall specify
the date on which the vehicle is to be returned or again rendered operable. The vehicte must be seized or
rendered inoperable by the sheriff within 10 days after the conviction.

(5) A convicted person is responsible for all costs associated with actions taken under subsection
(3). Joint ownership of the vehicle with another person does not prohibit the actions required by subsection
(3) unless the sentencing court determines that those actions would constitute an extreme hardship on a
joint owner who is determined to be without fault.

{6) A court may not suspend or defer imposition of penalties provided by this section.”

Section 2. Section 61-8-401, MCA, is amended to read:

"61-8-401. Persons under the influence of alcohol aor drugs. {1) If is unlawful and punishabte, as
provided in 61-8-714, and-83-8-723 for amy a person who is under the influence of:

{a) alcohol to drive or be in actual physical contral of a vehicle upon the ways of this state open
to the public;

{b} a dangerous drug to drive or be in actual physical control of a vehicle within this state;

{c) any other drug to drive or be in actual physical contral of a vehicle within this state; or

(d) alcohol and any dangerous or other drug to drive or be in actual physical control of a vehicle
within this state,

(2) The fact that any person charged with a violation of subsection {1) is or has been entitled to
use alcohol or sueh a drug under the laws of this state does not constitute a defense against any charge
of violating subsection (1).

{3) "Under the influence" means that as a result of taking into the body alcohol, drugs, or any
combination thereef of alcohol and drugs, a person’s ability to safely operate a motor vehicle has been
diminished.

{4) Upon the trial of any civil or ¢criminal action or proceeding arising out of acts alleged to have
been committed by any person driving or in actual physical control of a vehicle while under the influence
of alcohol, the concentration of alcohol in the person at the time aleged of a test, as shown by analysis

of a sample of the person’s blood—usine; or breath drawn or taken within a reasonable time after the alleged
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act, shalk-give gives rise&to the following inferences:

fal If there was at that time an alcohol concentration of 886 0.04 or less, it may be inferred that
the person was not under the influence of alcohol,

{b) If there was at that time an alcohol concentration in excess of 8-88 0.04 but less than 0.10,
that fact shalt may not give rise to any inference that the person was or was not under the infiuence of
alcohol, but sueh the fact may be considered with other competent evidence in determining the guiit or
innocence of the persan.

(c) If there was at that time an alcohol concentration of 0.10 ar more, it may be inferred that the
person was under the influence of alcohol. The inference is rebuttabie.

{8} The provisions of subsection (4) do not limit the introduction of any other competent evidence
bearing upon the issue of whether the person was under the influence of alcohot, drugs, or a combination
of the-twe alcohol and drugs.

{6} Each municipality in this state is given authority to enact 61-8-406, 61-8-408, 61-8-410
61-8-714, 61-8-722, and subsections (1} through (5) of this section, with the word "state” in 61-8-406
and subsection {1) of this section changed to read "municipality”, as an ordinance and is given jurisdiction
of the enforcement of the ordinance and of the imposition of the fines and penalties thereir provided in the
prdinance.

(7) Absolute liability as provided in 45-2-104 will be imposed for a violation of this section.”

Section 3. Section 61-8-402, MCA, is amended to read:

"61-8-402. Blood; or breathorurire tests for alcohol, drugs, or both. (1) A person who operates
or is in actual physical control of a vehicle upon ways of this state open to the public is considered to have
given consent,—sub}ee&—te—%he—p&eu@s&ens—m% to a test or tesis of the person’s blood; or breaths
er-uring for the purpose of determining any measured amount or detected presence of alcahol or drugs in

the person’s body i

{2] (A) The test or tests must be administered at the direction of a peace officer whe WHEN:
(Il THE OFFICER has reasonable grounds to believe that the person has been driving or has been
in actual physical control of a vehicle upon ways of this state open to the public while under the influence

of alcohol, drugs, or a combination of the two AND THE PERSON HAS BEEN PLACED UNDER ARREST FOR
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A VIOLATION OF 61-8-401;

[l) THE PERSON IS UNDER THE AGE OF 21 AND HAS BEEN PLACED UNDER ARREST FOR A

VIOLATION OF 61-8-410; OR

(1)} THE QFFICER HAS PROBABLE CAUSE TC BELIEVE THAT THE PERSCON WAS DRIVING OR IN

ACTUAL PHYSICAL CONTROL OF A VEHICLE IN VIOLATION OF 61-8-401 AND THE PERSON HAS BEEN

INVOLVED INAMOTOR VEHICLE ACCIDENT OR COLLISION RESULTING IN PROPERTY DAMAGE, BODILY

INJURY, OR DEATH.

{B) The arresting OR INVESTIGATING officer may designate which test or tests are administered.

£24(3) A person who is unconscious or who is atherwise in a condition rendering the person
incapable of refusal is considered not to have withdrawn the consent provided by subsection {1).

{33(4) If a-driverunderarrest an arrested person refuses uper-—the—request-of-a-pease-offieer 0
submit to a—test-er gne or more tests raguested and designated by the arresting officer as provided in

subsection ¢4 {2}, a the refused test or_tests may not be given, but the officer shall, on behalf of the

department, immediately seize the person’s driver’s license. The peace officer shall immediately forward

the license to the department, along with a swesn report certified under penalty of law rRetirg—that-the

SETFORTH IN SUBSECTION (2){A) PROVIDES THE BASIS FOR THE TESTING REQUEST AND CONFIRMING

that the person refused to submit to the—testoer one or more tests uper—tho-request—ef requested and
designated by the peace officer. Upon receipt of the report, the department shall suspend the license for
the period provided in subsection ¢4 (6).

{43{5) Upon seizure of a driver’s license, the peace officer shail issue, on behalf of the department,
a temporary driving permit, which is valid for 5 days following the date of issuance and shall provide the
driver with written notice of the license suspension or revocation and the right to a hearing provided in
61-8-403.

{8}3(6) The following suspension and revacation periods are applicabie upon refusal to submit to
&-test-of gne or more tests:
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ta} upon a first refusal, a suspension of 6 months with no provision for a restricted probationary
license;

{b) upon a second or subsequent refusal within 5 years of a previous refusal, as determined from
the records of the department, a revocation of 1 year with no provision for a restricted probationary license.

+63(7) A nonresident driver’s license seized under this section must be sent by the department to
the licensing authority of the nonresident’s home state with a report of the nonrasident’s refusal to submit
10 a-testef one or more tests,

{8} The department may recognize the seizure of a license of a tribal member by a peace officer
acting under the authority of a tribal government ar an arder issued by a tribal court suspending, revoking,
or reinstating a license or adjudicating a license seizure if the actions are conducted pursuant to tribal law
or regulation requiring alcohol or drug testing of motor vehicie operators and the conduct giving rise to the
actions occurred within the exterior boundaries of a federally recognized Indian reservation in this state.
Action by the department under this subsection is not reviewable under 61-8-403.

849} All-suspensiens-afe A suspension under this section is subject to review as provided in this

part.

{10} This section does not apply to bload and breath tests, samples, and analyses used for

purposes of medical treatment or care of an injured motorist or related to a lawful seizure for a suspected

violation of an offense not in this part.”

SECTION 4. SECTION 61-8-403, MCA, IS AMENDED TO READ:

"61-8-403. Right of appeal to court. (1) Within 30 days after notice of the right to a hearing has
been given by a peace cofficer, a person may file a petition to challenge the license suspension or revocation
in the district court in the county where the person resides or in the county where the arrest was made.

{2) The court has jurisdiction and shall set the matter for hearing. The court shall give at least 10
days’ written notice of the hearing to the county attorney of the county where the appeal is filed and to
the city attorney if the incident leading to the suspension or revocation resulted in a charge filed in a city
or municipal court. The county attorney or city attorney may represent the state. If the county attorney and

the city attorney cannot agree on who will represent the state, the county attorney shall represent the

state.
{3} Upon request of the petitioner, the court may order the department to return the seized license
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or issue a stay of the suspension or revocation action pending the hearing.

{4) (a) The court shall take testimony and examine the facts of the case, except that the issues are
li.mited to whether:

(i} a peace officer had reasonabie grounds to believe that the person had been driving or was in
actual physical control of a vehicle upon ways of this state open to the public while under the influence of

alcahol, drugs, or a combination of the two and the person was placed under arrest for violation of

61-8-401;
{ii) the person wasplaced-undararrest—and is under the age of 21 and was placed under arrest for
a violation of 61-8-410;

{iii} the officer had probable cause to believe that the persan was driving or in actual physical

control of a vehicle in violation of 61-8-401 and the person was involved in a motor vehicle accident or

collision resulting in property damage, bodily injury, or death; and

Hik{iv) the person refused to submit to the-test-af one or more tests designated by the officer.

{b) Fhe Based on the above issues and no others, the court shall determine whether the petitioner

is entitled to a license or whether the petitioner’s license is subject tc suspension or revocation.
{5) This section does not grant a right of appeal to a state court if a driver’s license is initially
seized, suspended, or revoked pursuant to a tribal law or requlation that requires alcohol or drug testing

of motor vehicle operators.”

Section 5. Section 61-8-404, MCA, is amended to read:
"61-8-404. Evidence admissible -- conditions of adrﬁissibﬂity. {1) Upon the trial of amy a criminal
action or other proceeding arising out of acts alleged to have been committed by amy a person in violation

of 61-8-401, o 61-8-406, 61-8-410, or 61-8-805:

(a) evidence of any measured amount or detected presence of alcohol, ef drugs, or a combination

of aicohol and drugs in the person at the time of the act alleged, as shown by an analysis of the person’s
blood; or breath, erurire; is admissible. A positive test resuit does not, in itself, prove that the person was
under the influence of a drug or drugs at the time the person was in control of a motar vehicle. A person
may not be convicted of a violation of 61-8-401 based upon the presence of a drug or drugs in the person
uniess some other competent evidence exists that tends to establish that the person was under the

influence of a drug or drugs while driving or in actual physical control of a motor vehicle within this state.
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(b) areport of the facts and results of any-test-ef one or more tests of a person’s blood; or breath-

adrinaadministeredunder81-8-4032 is admissible in evidence if:

(i) the a breath test or preliminary alcohol screening test was performed by a person certifieg by

the forensic sciences division of the department to administer breathtests—or the test;

——_—

(i) the a blood e+uriFe-test sample was a-eberatory-analysis-ana-the-aralysis—was-dore analyzed
in a laboratory operated or certified’ by the department erby-ary-other or in g laboratory erfeetitycertified
of exempt from certification under the rules of the department:—and l

{i-the test-was-ora-bloed-samplethoporsen-withdrawirg and the blood was withdrawn from the
person by a person competent to do so under 61-8-405(1).

{c] areport of the facts and results of a physical, psychomotor, or physiological assessment of a
person is admissible in gvidence if it was fer-aleeheland-was made by a person trained by the department
or it was-tordruas-and-was made by a-person-certified BY A PERSON WHO HAS RECEIVED TRAINING
RECOGNIZED by the department.

{2) If the person under arrest refused to submit to the-tester one or more tests as provided in this
saection, proof of refusal is admissible in any criminal action or proceeding arising out of acts alleged to have
been committed while the person was driving or in actual physical control of a vehicle upon the ways of
this state open to the public, while under the influence of alcohol, drugs, or a combination of the—twe

alcohol and drugs.

(3) The provisions of this part do not {/imit the introduction of any cther competent evidence bearing
on the question of whether the person was under the influence of alcahol, drugs, or a combination of the

twe alcohol and drugs.”

Section 6. Section 61-8-405, MCA, is amended to read:

"61-8-405. Administration of tests. (1) Only a physician or registered nurse, or other qualified
person acting under the supervision and direction of a physician or registered nurse aetirg, may, at the
request of a peace officer, may withdraw blood for the purpose of determining any measured amount or
detected presence of alcohot_drugs, or any combination of alcohol and drugs in the person. This Iimitat?on
does not apply to the takirg sampling of breath er-urine-speeimens.

perser-s-own-choesing-administer-a-test—ia In addition to any test administered at the direction of a peace

%e islative

ETVIC] - - .
e 7 SB 106



556th Legisiature SBO106.02

—

O W @ N O O koW N

officer, a person may request that an independent bicod sample be drawn by a physician or registered nurse

for the purpose of determining any measured amount or detected presence of alcohol, ef drugs, or any

combination of alcohol and drugs in the person at-the-tre-aleged—as—showr-by-analysis-of-the-persens
bloedbreath-erurre. THE PEACE QFFICER MAY NOT UNREASONABLY IMPEDE THE PERSON'S RIGHT

TO OBTAIN AN INDEPENDENT BLOOD TEST. THE OFFICER MAY BUT HAS NO DUTY TO TRANSPORT

THE PERSON TO A MEDICAL FACILITY OR OTHERWISE ASSIST THE PERSCON IN OBTAINING THE TEST.

The cost of an independent blood test is the sole responsibility of the person requesting the test, The

failure or inability to obtain an addiienat independent test by a person does not preclude the admissibility

" in evidence of the any test ertests-taken given at the direction of a peace officer.

{3} Upon the request of the person tested, full information concerning the any test ertoststaken
given at the direction of the peace officer must be made availabie to the person or the person’s attorney.
{4) A physician or registered nurse, or other qualified person acting under the supervision and
direction of a physician or registered nurse, does not incur any civil or criminal liability as a resuit of the

proper administering of a blood test when requested in writing by a peace officer to administer a test,

£64(5] The departmentin cooperation with any appropriate agency shall adopt uniform rules for the

giving of tests and may require certification of training to administer the tests as considered necessary.”

Section 7. Section 61-B-407, MCA, is amended to read:

"61-8-407. Definition of alcohol concentration. For purposes of 16-6-305,~81-840%—and

63-8-406 and this chapter, "alcohol concentration” means either grams of alcohol per 100 milliliters of

blood; or grams of aicohol per 210 liters of breath—ergrams—ot-atocholpar?b-3milliliters-of urine."

Section 8. Section 61-8-409, MCA, is amended to read:

"61-8-409. Preliminary alcohol screening test. (1) A person who operates or is in actual physical
control ot a vehicle upon ways of this state open to the public is considered to have given consent to a
preliminary alcohol screening test of the person’s breath, for the purpose of estimating the person’s alcohol

concentration, upon the request of a peace officer who has a particularized suspicion that the person was
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driving or in actual physical control of a vehicle upon ways of this state open to the public while under the

influence of alcohol or in violation of 61-8-410.

+3+(2) The person’s abligation to submit to a test uncer 61-8-402 is not satistied by the person

submitting to a preliminary alcohol screening test pursuant to this section.

+#+(3} The peace officer shall inform the person of the right to refuse the test and that the refysal
1o submit to the preliminary alcohol screening test will result in the suspension or revocation for up to 1
year of that person’s driver’s license.

844} [f the person refuses to submit to a test under this section, a test will not be given. However,
the refusal is sufficient cause to suspend or revoke the person’s driver’'s license as provided in 61-8-402,

{845) A héaring as provided for in 61-8-403 must be available. The issues in the hearing must be
limited fo determining whether a peace officer had a particularized suspicion that the person was driving
or in actual physical control of a vehicle upon ways of this state open to the public while under the
influence of alcohol or in violation of 61-8-410 and whether the person refused to submit to the test.

+A{6) The provisions of 61-8-402{2}-threughF [3) THROUGH (8] that do not conflict with this
section are applicable to refusals under this section. If a parson refuses a test requested under 61-8-402
and this section for the same incident, the department may not consider each & separate refusal for
purposes of suspension or revocation under 61-8-402.

{8}{7) A test may not ba conducted or requested under this section unless both the peace officer
and the instrument used to cenduct the preliminary alcohol screening test have been certified by the

department pursuant to rules adopted under the authority of 61-8-406{84(5)."

Section 9. Section 61-8-805, MCA, is amended to read:

"61-8-8056. Suspension for operating a commaercial vehicle with alcohol concentration of 0.04 or
more -- hearing. (1) A person whose alcohol concentration is 0.04 or more while the person drives or is in
actual physical control of a commarcial motor vehicle is subject to the suspension of the person’s
commercial driver's licanse. If the department raceives a swesn report certified under penalty of law from
a peace officer that the person was operating é commercial motor vehicle while the person’'s alcohol

concentration was 0.04 or more, the department shall suspend the persan’s commercial driver’s license:
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{a) for 1 year, with no provision for a restricted probationary license or endarsement, upon receipt
of the first‘ report, except that if the offense occurred in a commercial motoer vehicle transporting hazardous
materials, the suspension must be for 3 years; and

{b) for life, with no provision for a restricted probationary license or endorsement, upon receipt of
a second or subsequent report at any time as determined from the records of the department, unless a
restricted license or endorsement is allowed by federal rules governing commercial drivers,

(2} A peace officer who determines that a commercial motor vehicle operator has any measured
amount or detected presence of alcohol in the operator’s body while operating a commercial motor vehicle
shall place the commercial motor vehicle operator out of service as mandated by federal regulations for 24
hours.

{3) The fact that any person charged with a violation of the provisions of subsection {1} is entitled
to use alcoho! under the laws of Montana is not a defense against any charge of violating the provisions
of subsection {1).

{4) The department shall immediately notify in writing any person whose commercial driver’'s
license is suspended under this section. The person may file a petition within 30 days after the notice is
given for a hearing in the matter in the district court in the county in wﬁich the finding of alcohol
concentration was made. The court has jurisdiction and shall set the matter for hearing upon 10 days’
written notice to the county attorney of the county in which the appeal is filed. The county attorney shall
represent the state. The court shall take testimony and examine the facts of the case, except that the issue
is limited to whether the persan was driving or had actual physical control of a commercial motor vehicle
while the person’s alcohol concentration was 0.04 or more. The court shall determine whether the
petitioner is entitled to a commercial driver’s license or is subject 1o suspension as provided in this section.

The provisions of 61-8-404 apply to any proceedings under this section.”

Section 10. Section 61-8-B06, MCA, is amended to read:
"61-8-806. Blood; and breath,—erusine tests of commercial vehicle operators -- procedure --
suspension. {1) A person who operates a commercial mbtor vehicle upon the ways of this state open to

the public is considered to have given consent—subjeotto-the provisiors-oi-61-8-401anrd-61-8-806- 10 &

test one or more tests of the operator's blood; or breath—esurire for the purpose of determining any

measured or detected amount of alcohol in the operator’s body if the operator is requested to submit to
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the test or tests by a peace officer having reasonablergrounds to believe the person to have been driving
or in actual physical control of a commercial motor vehicle upon the ways of this state open to the public
while having any measurable or detectable alcoho! concentration. The peace officer may designate a the
blood; @r breath—erusife test or tests 1o be administered.

{2) A person who is unconscious or who is otherwise incapable of refusal is considered not to have
withdrawn the consent provided in subsection {1},

{3} If a commercial motor vehicle operator who is a resident of Montana refuses upon the request

of a peace officer to submit 10 atest one or more tests designated by the officer as provided in subsection

(1), the test or tests may not be given. On behalf of the department, the officer shall immediately seize the
person’s commercial driver's license and forward the license to the department, along with a swen report

certified under penalty of law that the officer had reasonable grounds to beiieve that the person had been

driving or was in actual physical control of a commercial motor vehicle upon ways of this state open to the
public while having any measurable or detectable alcohol concentration and that the person had refused

to submit to the—test gne or more tests upon the request of the officer. Upon receipt of the report, the

department shall suspend the license for a period provided in subsection {5).

{4} Upon seizure of a resident’s commercial driver’s license, the peace officer shall issue, on behalf
of the department, a temporary noncommercial driving permit. The temporary driving permit is valid for 72
hours after issuance.

(5} If acommercial motor vehicle operator refuses to submit to atest one or more tests as provided
in subsection (3), the department shall suspend the operator’'s commercial driver's license:

{a} upon first refusal, for 1 year, with no provision for a restricted probationary license or
endorsement, except that if the offense occurred in a commercial moter vehicle transporting hazardous
materials, the suspension for a first refusal must be for 3 years;

(b} upon a second or subsequent refusal at any time as determined from the records of the
department, for life, with no provision for a restricted probaticnary license or endarsement unless allowed
by federal rules governing commercial drivers.

(6) A nonresident commercial motor vehicle operator who refuses to submit to a+test one or more
tests as provided in subsection {3) is subject to suspension by the department as provided in subsection
{5) and must be given a temporary driving permit as provided in subsection {4)."
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SBO106.02

SENATE BILL NO. 106
INTRODUCED BY VAN VALKENBURG
BY REQUEST OF THE DEPARTMENT OF JUSTICE

ABILLFORANACT ENTITLED: "AN ACT GENERALLY REVISING DRIVING UNDER THE INFLUENCE LAWS
WITH RESPECT TO THE TESTS USED TO DETECT, ESTIMATE, AND MEASURE ALCCOHOL ORDRUGS. OR
BOTH, IN APERSON'S BODY; AUTHORIZING ADMISSION OF PRELIMINARY ALCOHOL SCREENING TEST
RESULTS AND PHYSICAL, PSYCHOMOTQOR, AND PHYSIOLOGICAL ASSESSMENTS OF ALCOHOL OR
DRUG PRESENCE QR IMPAIRMENT IN DRIVING UNDER THE INFLUENCE AND OTHER PRQCEEDINGS,
INCLUDING CERTAIN CRIMINAL PROSECUTIONS AND CIVIL PROCEEDINGS IN WHICH ALCOHOL OR
DRUG-PRESENCE OR IMPAIRMENT IS AT ISSUE; ELIMINATING USE OF URINE TESTING UNDE‘F{ THE
IMPLIED CONSENT LAW; PERMITTING SUBMISSION OF CERTIFIED, RATHER THAN SWORN,
STATEMENTS FRCMPEACE OFFICERS CONCERNING TESTING REFUSALS; AUTHORIZING USEQFBLOOD
OR BREATH ANALYSIS TEST RESULTS iN CERTAIN CRIMINAL PROSECUTIONS AND CIVIL ACTIONS;
AND AMENDING SECTIONS §1-5-212, 61-8-401, 61-8-402, 61-B-403, 61-8-404, 61-8-405, 61-8-407.
61-8-409, 61-8-805, AND 61-8-806, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

SECTION 1. SECTION 61-5-212, MCA, IS AMENDED TQO READ:

"61-5-212. Driving while license suspended or revoked -- penalty -- seizure of vehicls or rendering
vehicle inoperable. {1) A person who drives a moetor vehicle or commercial motor vehicle an any public
highway of this state at a time when the person’s privilege 10 do so is suspended or revoked in this state
or any other state is guilty of a misdemeanor and upan conviction shall be punishec by imprisonmant for
not less than 2 days or more than 8 months and may be fined not more than $500.

(2} The department upon recsiving a record of the conviction of any person under this section upon
a charge of driving a vehicle whiie the person’s driver’'s license was suspended or revoked shall extend the
period of suspansion or revocation for an additional like period.

{3) The vehicle owned and operated at the tima of an offanse under this section by a person whose
driver’'s license is suspended or revoked for vialating the provisions of 61-8-401, 61-8-402{8}, 61-8-406,
\Legiolarive
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61-8-409, or 81-8-410 must, upon a person’s first conviction, be seized or rendered inoperable by the
county sheriff of the convicted person’s county of residence for a period of 30 days.

(4} The sentencing court shall order the action provided for under subsection (3} and shall specify
the date on which the vehicle is to be returned or again rendered operable. The vehicle must be seized or
rendered inoperable by the sheriff within 10 days after the conviction.

(5} A convicted persan is responsible for all costs associated with actions taken under subsection
{3). Joint ownership of the vehicie with another person does not prohibit the actions reguired by sutsection
(3) unless the sentencing court determines that those actions would constitute an extreme hardship on a
joint owner who is determined to be without fault.

{6) A court may not suspend or defer imposition of penaities provided by this section.”

Section 2. Section 61-8-401, MCA, is amended to read:

"61-8-401. Persons under the influance of alcohol or drugs. (1} If is unlawful and punishable, as
provided in 61-8-714, apd-63-8-723 for amy a person who is under the influence of:

{a) alcohol to drive or be in actual physical control of a vehicle upon the ways of this state open
to the public;

{b) a dangerous drug to drive or be in actual physical control of a vehicle within this state;

{c) any other drug to drive or be in actual physical control of a vehicle within this state; or

(d} alcohoi and any dangerous or other drug to drive or be in actual physical control of a vehicie
within this state.

(2) The fact that any person charged with a viclation of subsection {1} is or has been entitled to
use alcohol or sweh a drug under the laws of this state does not constitute a defense against any charge
ot violating subsection {1).

{3) "Under the influence" means that as a result of taking into the body alcohol, drugs, or any
combination #hereot of alcohol and drugs, a person’s ability to safely operate a motor vehicle has been
diminished.

{4} Upon the trial of any civil or criminal action or proceeding arising out of acts alleged to have
been committed by any person driving or in actual physical control of a vehicle while under the influence
of alcohol, the concentration of alcohol in the person at the time aleged gf a test, as shown by analysis

of a sample of the person’s blood—u#iRe; or breath drawn or taken within a reasonable time after the alleged
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act, shad-give qives rise to the following inferences:

{a) If there was at that time an alcohol cencentration of 8-88 0,04 or less, it may be inferred that
the person was not under the influence ot alcohol.

(b} If there was at that time an alcohol concentration in excess of 808 Q.04 but less than .10,
that fact skall may not gi.ve rise to any inference that the person was or was not under the infiuence of
alcohol, but sweh the fact may be considered with other competent evidence in determining the guilt or
innocence of the person.

{c) If there was at that time an alcohol concentration of 0.10 or more, it may be inferred tﬁat the
person was under the influence of alcohol. The inference is rebuttable.

{8) The provisions of subsection {4) do not limit the introduction of any other competent avidence
bearing upon the issue of whether the person was under the influence of alcohol, drugs, or a combination

of the-twe aicohol and drugs.

(6) Each municipality in this state is given authority to enact 61-8-406, 61-8-408, 61-8-410
61-8-714, 61-8-722, and subsections {1) through (5} of this section, with the word "state” in 61-8-406
and subsection {1) of this section changed to read "municipality", as an aordinance and is given jurisdiction
of the enforcement of the ordinance and of the imposition of the fines and penaities thefeir provided in the
ordinance.

{7} Absolute liability as provided in 45-2-104 will be imposed for a violation of this section.”

Section 3. Section 61-8-402, MCA, is amended to read:

“61-8-402. Blood, or breath-orurine tests for alcohol, drugs, or bath. (1} A person who operates

or is in actual physical control of a vehicle upon ways of this state open o the public is considered to have

given consent—subjeet-to-the-provisions-of-81-8-401- to a test or tests of the person’s bloods or breath-

er—arine for the purpose of determining any measured amount or detected presence of alcohol or drugs in

(2] (A} The test or tests must be administered at the direction of a peace officer whe WHEN:

(I} _THE OFFICER has reasonable grounds to believe that the person has been driving or has been

in actuat physical control of a vehicle upon ways of this state apen to the public while under the influence

of alcohol, drugs, or a combination of the two AND THE PERSON HAS BEEN PLACED UNDER ARREST FOR
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A VIOLATICN OF 51-8-401;

{I} THE PERSCN |S UNDER THE AGE OF 21 AND HAS BEEN PLACED UNDER ARREST FOR A

VIOLATION OF 61-8-410; OR

{1) THE CFFICER HAS PROBABLE CAUSE TO BELIEVE THAT THE PERSON WAS DRIVING OR IN

ACTUAL PHYSICAL CONTROL OF A VEHICLE IN VIOLATION OF 61-8-401 AND THE PERSON HAS BEEN

INVOLVED INAMOTORVEHICLE ACCIDENT QR COLLISION RESULTING IN PROPERTY DAMAGE, BODILY

INJURY, OR BDEATH.

{B} The arresting OR INVESTIGATING officer may designate which test or tests are administered.

£43] A person who is unconscious or who is otherwise in a condition rendering the person
incapabie of refusal is considered not to have withdrawn the consent provided by subsection {1}.

34{4) |f a-drverunderarrest an arrested person refuses upen-the-requastoia-peace-ofticer to

submit to a-test-of one or more tests requested and designated by the arresting officer as provided in

subsection {13 (2), a the refused test or tests may not be given, but the officer shall, on behalf of the

department, immediately seize the person’s driver's license. The peace officer shall immediateiy forward

the license ta the department, along with a swern report certified under penaity of law retrg-that-the

SETFORTHIN SUBSECTION (2}(A) PROVIDES THE BASIS FORTHE TESTING REQUEST AND CONFIRMING

that the person refused to submit to the—test-of one of more tests uperthereguest-of requested and
designated by the peace officer. Upon receipt of the report, the department shall suspend the license for
the period provided in subsection {8+ (6}.

#44(5] Upon seizure of a driver’s license, the peace officer shall issue, on behalf of the department,
a temporary driving permit, which is valid for 5 days following the date of issuance and shall provide the
driver with written notice of the license suspension or revocation and the right to a hearing provided in

61-8-403.
t84(6) The following suspension and revocation periods are applicable upon refusal to submit to
a-testof ONe or more tests:
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(a) upon a first refusal, a suspension of 6 months with no provision for a restricted probationary
license;

{b} upon a second or subsequent refusal within 5 years of a previous refusal, as determined from
the records of the department, a revocation of 1 year with no provision for a restricted probationary license.

+847) A nonresident driver’s license seized under this section must be sent by the department to
the licensing authority of the nonresident’s home state with a report of the nonresident’s refusal ta submit
10 a-tesi-oFf One Or Mmore tests.

H14{8) The department may recognize the seizure of a license of a tribal member by a peace officer
acting under the authority of a tribal government or an order issued by a tribal court suspending, revoking,
or reinstating a license or adjudicating a license seizure if the actions are conducted pursuant to tribal law
or regulation requiring alcohol or drug testing of motor vehicle operators and the conduct giving rise to the
actions occurred within the exterior boundaries of a federaily recognized Indian reservation in this state.
Action by the department under this subsection is not reviewable under 61-8-403.

+8}9) AHsuspensiens-are A suspension under this section is subject to review as provided in this

part.

H#3{10) This section does not appiy to blood and breath tests, samples, and analyses used for

purposes of medical treatment or care of an injured motgrist or reiated to a lawful seizure for a suspected

viglation of an offense not in this part.”

SECTION 4. SECTION 61-8-403, MCA, IS AMENDED TO READ:

"61-8-403. Right of appeal to court. (1) Within 30 days after notice of the right to a hearing has
been given by a peace officer, a person may file a petition to challenge the license suspension or revocation
in the district court in the county where the person resides or in the county where the arrest was made.

(2} The court has jurisdiction and shall set the matter for hearing. The court shall give at least 10
days’ written notice of the hearing to the couﬁty attorney of the county where the appeal is filed and to
the city attorney if the incident leading to the suspension or revocation resulted in a charge filed in a city
or municipal court. The county attorney or city attoerney may reprasent the state. |f the county attorney and

the city attorney cannot agree on who will reprasent the state, the county attorney shall represent the

state.
(3) Upon request of the petitioner, the court may order the department to return the seized license
i Legislative )
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or issue a stay of the suspension or revocation action pending the hearing.

t4) 1a) The court shall take testimony and examine the facts of the case, except that the issues are
limited to whether:

(i} a peace officer had reasonable grounds to believe that the person had been driving or was in
actual physical control of a vehicle upon ways of this state cpen to the public while under the \nfluence of

alcohol, drugs, or a combination of the two and the person was placed under arrest for violation of

61-8-401;
(ii} the person was-plased-underarrest-ans is under the age of 21 and was placed under arrest for
a violation of 61-8-410;

(it} the officer had probable cause to believe that the person was driving or in actual physical

control of a vehicle in violation of 61-8-401 and the person was involved in a motor vehicle accident or

collision resulting in property damage, bodily injury, or death; and

Hit(iv) the person refused to submit to thetestef one or more tests designated by the officer.

(b) Fhe Based on the above issues and no others, the court shall determine whether the petitioner

is entitled to a license or whether the petitioner’s license is subject to suspension or revocation.
(9) This section does not grant a right of appeal to a state court if a driver’s license is initially
seized, suspended, or revoked pursuant to a tribal law or regulation that requires alcohol or drug testing

of motor vehicle operators.”

Section 5. Section 61-8-404, MCA, is amended to read:
"61-8-404. Evidence admissible -- conditions of admissibility. (1) Upon the trial of amy a criminal

action or other proceeding arising out of acts alleged to have been committed by asy a person in violation

of 61-8-401, e+ 61-8-406, 61-8-410, or 61-8-805:

(a) evidencs of any measured amount or detected presence of alcohol, e+ drugs, or a combination

of alcohol and drugs in the person at the time of the act alleged, as shown by an analysis of the person’s
biood; or breath, erurRe; is admissible. A positive test result does not, in itself, prove that the person was
under the influence of a drug or drugs at the time the person was in control of a motor vehicle. A person
may not be convicted of a violation of 61-8-401 based upon the presence of a drug or drugs in the person
unless some other competent evidence exists that tends to establish that the person was under the
influence of a drug or drugs while driving or in actual physical control of a motor vehicle within this state.
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{b] areport of the facts and results of any-test-ef one or more tests of a person’s bload- or breath-

SF-uHRa-administeredohder—6-1+8-4082 is admissible in evidence if:

1) #he a breath test pr pretiminary alcohol screeming test was performed by a person certifiad by

the forensic sciences division of the department to administer breath-tests—of the test:

—

(ii) the a blood erurhe-test sample was a-taberatoryanalysis—and-the-analysiswas-dere analyzed
in a laboratory operated or certified by the departmeant erby-any-o+her or in a laboratory efeamiycertded

o exempt fram certification under the rules of the department—and

{i-the-test-was-6ra-bloed-sample—tho-persen—withdrawinrg and the blood was withdrawn from the

person by a person competent to do so under 61-8-405(1}.

{c) a report of the facts and results of a physical, psychomotor, or physiciogical assessment of a

person is admissible in evidence if it was jorateehelond-was made by a person trained by the department
or mwm%mm%m BY A PERSON WHOQ HAS RECEIVED TRAINING
RECOGNIZED by the department.

{2) It the person under arrest refused to submit ta the-test-of one or more tests as provided in this.
section, proof of refusal is admissible in any criminal action or proceeding arising out of acts alleged to have
been committed while the person was driving or in actual physical control of a vehicle upon the ways of
this state open to the public, while under the influence of alcohol, drugs, or a combination of the—twe

alcohol and drugs.

{3) The provisions of this part do not limit the intreduction of any other competent evidence bearing
on the question of whether the person was under the influence of alcohof, drugs, or a combination of the

twe alcohol and drugs.”

Saction 6. Section 61-8-408, MCA, is amended to read:
"61-8-405, Administration of tests. {1} Only a physician or registered nurse, or other qualified
person acting under the supervision and direction of a physician or registered nurse aeting,_may, at the

request of a peace officer, may withdraw biood for the purpose of determining any measured amount or

detected presence of alcohol,_ drugs, or any combination of alcohol and drugs in the person. This limitation

doas not apply to the takirg sampling of breath erurinespesimens.
{2)

BoerseR S-owR-choasing-administeratestR |n addition to any test administered at the direction of a peace
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officer, a person may reguest that an independent blood sample be drawn by a physician or reqistered nurse
for the purpose of determining any measured amount or detected presence cf alcoho!, e drugs, or any

combination of alcohol and drugs in the person a+the-time-alteged—as—shewrbyarabysis-oi-tho-perser—s
bleed—breath—esurina. THE PEACE OFFICER MAY NOT UNREASONABLY IMPEDE THE PERSON'S RIGHT

TO OBTAIN AN INDEPENDENT BLOOD TEST. THE OFFICER MAY BUT HAS NO DUTY TO TRANSPORT

THE PERSON TO A MEDICAL FACILITY OR OTHERW!SE ASSIST THE PERSON |N OBTAINING THE TEST.

The cost of an independent blood test is the sole responsibility of the person requesting the test. The

failure or inability to obtain an agditienal independent test by a person does not preclude the admissibiiity
in evidence of the any test ertests—taken diven at the direction of a peace officer.
(3) Upon the request of the person tested, fuil information concerning the any test ertests—taken
given at the direction of the peace officer must be made avaitable to the person or the person’s attorney.
{4) A physician or registered nurse, or other qualified person acting under the supervision and
direction of a physician or registered nurse, does not incur any civil or criminal liability as a result of the

proper administering of a blood test when requested in writing by a peace officer to administer a test.

+6+{5) The department in cooperation with any appropriate agency shall adopt unitorm rules for the

giving of tests and may require certification of training to administer the tests as considered necessary.”

Section 7. Section 61-8-407, MCA, is amended to read:
"61-8-407. Definition of alcohol concentration. For purposes of 16-6-305—61-840+—and
64-8-408 and this chapter, "alcohol concentration” means either grams of alcohol per 100 milliliters of

blocd: or grams of alcohol per 210 liters of breath—e+grarms-oi-aleohol-per7B-3-milliliters—oiurineg.”

Section 8. Section 61-8-409, MC'A, is amended to read:

"61-8-408. Preliminary alcohol screening test. (1) A person who operates or is in actual physical
control of a vehicle upon ways of this state open to the public is considered to have given consent to a
preliminary alcohol screening test of the person’s breath, for the purpose of estimating the person’s alcohol
concentration, upon the request of a peace officer who has a particularized suspicion that the person was
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driving or in actual physical control of a vehicle upon ways of this state open to the public while under the

infiuence of alcohol ar in violation of 61-8-410,

+3{2] The person’'s obfigation to submit to a test under 61-8-402 is not satisfied by the person

submitting to a preliminary alcohol screening test pursuant to this section.

4(3) The peace officer shall inform the person of the right to refuse the test and that the refusal
to submit to the preliminary aicohol screening test will result in the suspension or revacation for up to 1
vear of that person’s driver’'s license.

{B+{4) If the person refuses to submit to a test under this section, a test will not be given. However,
the refusal is sufficient cause to suspend or revoke the person’s driver’s license as provided in 61-8-402,

{645} A hearing as provided for in 61-8-403 must be available. The issues in the hearing must be
limited tﬁ determining whether a peace officer had a particularized suspicion that the person was driving
or in actual physical control of a vehicle upon ways of this state open to the public while under the
influence of alcohol or in violation of 61-8-410 and whether the person refused to submit to the test,

24(6) The provisions of 61-8-40221threugh—+3} (3) THROUGH (8} that do not conflict with this

section are applicable to refusals under this section. If a person refuses a test requested under 61-8-402
and this section for the same incident, the department may not consider each a separate refusal for
purposes of suspension or revocation under 61-8-402.

{8}7] A test may not ba conducted or requested under this section unless both the peace officer
and the instrument used to conduct the preliminary alcohol screening test have been certified by the

department pursuant to rules adopted under the authority of 61-8-405¢845)."

Section 9. Section 61-8-805, MCA, is amended to read:

"61-8-805. Suspension for operating a commercial vehicle with alcohol concentration of 0.04 or
more -- hearing. (1) A person whose alcohel concentration is 0.04 or more while tha person drives or is in
actual physical contral of a commercial motor vehicle is subject to the suspension of the person’s
commercial driver’s license. If the department receives a swerr report certified under penaity of law from
a peace officer that the person was operating a‘ commercial motor vehicie while the person’s aicohol
concentration was 0.04 or more, the department shall suspend the person’s commercial driver’s license:

{Legisiative

N Services -3 - -
1\ _iJj vices 9 SB 106



55th Legislature S80106.02

[ 1 I = 7 N ]

O © ® ~N O

11

13
14
15
16
17
18
19
20
21
22
23
24
265
26
27
28
29
30

{a) for 1 year, with no provision for a restricted probationary license or endorsement, upon receipt
of the first report, except that if the offense occurred in a commercial motor vehicle transporting hazardous
materials, the suspension must be for 3 years; and

{b) for hfe, with no provision for a restricted probationary license or endorsement, upon receipt of
a second or subsequent report at any time as determined from the records of the department, unless a
restricted license or endorsement is allowed by federal ruies governing commercial drivers.

{2) A peace officer who determines that a commercial motor vehicle operator has any measured
amount or detected presence of alcohol in the operator’s body while operating a commercial motor vehicle
shall place the commercial motor vehicle operator out of service as mandated by federal regulations for 24
hours.

{3) Thae fact that any person charged with a violation of the provisions of subsection (1) is entitled
to use alcohol under the laws of Montana is not a defense against any charge of violating the provisions
ot subsection (1),

{4) The department shall immediately notify in writing any person whose commercial driver’s
license is suspended under this section. The person may file a petition within 30 days after the notice is
given for a hearing in the matter in the district court in the county in which the finding ot alcohoi
cancentration was made. The court has jurisdiction and shall set the matter for hearing upon 10 days’
written notice to the county attorney of the county in which the appeal is filed. The county attorney shall
represent the state. The court shall take testimony and examine the facts of the case, except that the issue
is limited to whether the person was driving or had actual physical control of a commercial motor vehicle
while the person’s alcohol concentration was 0.04 or more. The court shall determine whether the
petitioner is entitled to a commercial driver’s license or is subject to suspension as provided in this section.

The provisions of 61-8-404 apply to any proceedings under this section.”

Section 10. Section 61-8-8B06, MCA, is amended to read:
"61-8-806. Blood, and breath—er—urine tests of commercial vehicle operators -- procedure --
suspension. (1} A person who operates a commercial motor vehicle upon the ways of this state open to

the public is considered to have given consent—subjeei-te-the-provisions-ef-64-8-401-ane-61-8-806- 10 &

teet gne or more tests of the operator's blood; gr breath,—esurine for the purposa of determining any

measured or detected amount ot aicohol in the operator’s body if the operator is requested to submit to
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the test ar tests by a peace officer having reasonable‘grounds to believe the person to have been driving
or in actual physicai control of a commercial motor vehicle upon the ways of this state open to the public
while having any measurable or detectable alcohoi concentration. The peace officer may designate a the
bloodr gr breath—e+~urre test Or tests to be administered.

{2) A person who is unconscious or who is otherwise incapable of refusal is considered not to have
withdrawn the consent provided in subsection {1).

{3) If a commercial mator vehicle operator who is a resident of Mantana refuses upon the request

of a peace officer to submit to a+est one or more tests designated by the officer as provided in subsection

{1}, the test gr tests may not be given. On behalf of the department, the officer shall immediately seize the
person’'s commercial driver’s license and forward the license to the department, along with a swe+s report

certified under penalty of law that the officer had reasonable grounds to believe that the person had been

driving or was in actual physical control of a commercial motor vehicle upon ways of this state apen to the
public while having any measurable or detectable alcohol concentration and that the person had refused

to submit to Hhe—test one or more tests upon the request of the officer. Upon receipt of the report, the

department shall suspend the license for a period pravided in subsection {5).

{4} Upon seizure of a resident’'s commercial driver’s license, the peace officer shall issue, on behalf
of the department, a temporary noncommercial driving permit. The temporary driving permit is valid for 72
hours after issuance.

{8) f a commercial motor vehicle operator refuses ta submit 1o a+test one or more tests as provided

in subsection (3}, the department shall suspend the operator’s commarciat driver’s license;

{a) upon first refusal, for 1 year, with no provision for a restricted probationary license or
endorsement, except that if the offense occurred in a commaercial motor vehicle transporting hazardous
materials, the suspension for a first refusal must be for 3 years;

{b) upon a secand or subsequent refusal at any time as determined from the records of the
department, for life, with no provision for a restricted probationary license or endorsement uniess allowed
by federal rules governing commaercial drivers,

(6) A nonresident commercial motor vehicie operator who refuses to submit to atest one or more
tests as provided in subsection {3} is subject to suspension by the department as provided in subsection
(5) and must be given a temporary driving permit as provided in subsection (4)."

-END-
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