55th Legislature SB0097.01

boowoo~

[ TN (o N o IR ST o B 41

SENATE BILL NO. 97
INTRODUCED BY GROSFIELD
BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WATER LAWS TO CLARIFY THAT
THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION MAY ISSUE WATER PERMITS AND
CHANGE AUTHORIZATIONS PRIOR TO THE COMPLETION OF AN ADJUDICATION IN A SOURCE OF
SUPPLY; CLARIFYING THAT WATER RESERVED UNDER STATE LAW IS NOT SYNONYMOUS WITH
FEDERAL AND INDIAN RESERVED WATER RIGHTS UNDER FEDERAL LAW; AMENDING SECTIONS
85-2-101,85-2-102,85-2-217,85-2-228,85-2-301,85-2-302,85-2-311,85-2-313,85-2-316, 85-2-321,
85-2-329, 85-2-331, 85-2-336, 85-2-340, 85-2-341, 85-2-342, B5-2-401, AND 85-2-402, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE."

WHEREAS, the Montana Supreme Court, in In_the Matter of the Applicaticn for Beneficial Water

Use Permit Nos., 66459-76L, Ciotti; 64988-g76L, Starner; and Application for Change of Appropriation

Water Right No. G15152-s761, Pope, which was decided August 22, 1996, held that an applicant for a

permit or change of use authorization on the Flathead Indian Reservation may not as a matter of law meet
the applicant’s burden of proof to establish that the proposed use will not interfere unreasonably with
planned uses or developments for which water has been reserved until the Confederated Salish and
Kootenai Tribes’ federal reserved water rights are quantified; and

WHEREAS, in 1973, Montana enacted comprehensive legislation referred to as the Montana Water
Use Act of 1973, codified in Title 85, chapter 2, to implement Article 1X, section 3{4), of the Montana
Constitution, which requires that the Legislature provide for the administration, control, and regulation of
water rights and establish a system of centralized records of all water rights, and to implement Article IX
making the water of the state subject to appropriation for beneficial use by its citizens; and

WHEREAS, Title 85, chapter 2, as amended, provides for the comprehensive adjudication of water
rights and the continued development of Montana’'s water resources through a permit and change
authorization process; and

WHEREAS, historically in Montana, water has been developed, water use rights acquired, and
changes in water use completed in the absence of the adjudication of water rights in a source of supply;
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and
WHEREAS, since July 1, 1973, it has been the intent of the Legislature that provisional permits and
change autharizations be issued pursuant to statutory standards in the absence of a completed adjudication
in a source of supply; and
" WHEREAS, the dissent filed with the Montana Supreme Court decision raises a concern that the
majority decision may be interpreted to apply statewide, but that interpretation does not reflect the intent
of the Legislature to ailow for the continued wise and efficient use of Montana's water resources and

Montana’'s growing economy as required under Title 85, chapter 2.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 85-2-101, MCA, is amended to read:

"85-2-101. Declaration of policy and purpose. (1) Pursuant to Article IX of the Montana
constitution, the legislature declares that any use of water is a public use and that the waters within the
state are the property of the state for the use of its people and are subject to appropriation for beneficial
uses as provided in this chapter.

(2) A purpose of this chapter is to implement Article IX, section 3{4}, of the Montana constitution,
which requires that the {egislature provide for the administration, control, and regutfation of water rights and
establish a system of centralized records of all water rights. The legislature declares that this system of
centralized records recognizing and establishing all water rights is essential for the documentation,
protection, preservation, and future beneficial use and development of Maontana’s water for the state and
its citizens and for the continued development and completion of the comprehensive state water plan.

{3) ltis the policy of this state and a purpose of this chapter to encourage the wise use of the
state’s water resources by making them available for appropriation consistent with this chapter and to
provide for the wise utilization, development, and conservation of the waters of the state far the maximum
benefit of its people with the least possible degradation of the natural aquatic ecosystems. In pursuit of this
policy, the state encourages the development of facilities whiek that store and conserve waters for
beneficial use, for the maximization of the use of those waters in Montana, for the stabilization of stream
Hows streamflows, and for ground water recharge.

{(4) Pursuant to Article |X, section 3(1), of the Montana constitution, it is further the policy of this
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state and a purpose of this chapter to recognize and confirm all existing rights to the use of any waters for
any useful or beneficial purpose.

(5) It is the intent of the leqislature that the statutory determinations for issuing new water use

permits and autharizing changes do not require the adjudication of all water rights in the source of supply.

The legisiature recognizes the unigue character and nature of water resources of the state. Because water

is a resource that is subject to use and reuse, such as through return flows, and because at most times all

water rights on a source will not be exercised to their full extent simultaneously, it is recoanized that an

adjudication is not a water availahility study. Consequently, the legislature has provided an administrative

forum for the factual investigation into whether water is available for new uses and changes both hefore

and after the completion ot an adjudication in the source of supply. To allow for orderly permitting in the

absence of a complete adjudication in the source of supply, permits issued under this chapter are

provisional. A provisional permit is subject to reduction, modification, or revocation by the department as

provided in 85-2-313 upon completion of the general adjudication.

(6] It is the intent of the legislature that the establishment of a maratorium under 85-2-302 does

not limit, expand, aiter, or waive state jurisdiction to administer water rights within the exterior boundaries

of an Indian reservation.”

Section 2. Section 85-2-102, MCA, is amended to read:

"85-2-102. [Temporary} Definitions. Unless the context requires otherwise, in this chapter, the
tollewing definitions apply:

{1} "Appropriate” means to:

{a) divert, impound, or withdraw (including by stock for stock water) a quantity of water;

{b} in the case of a public agency, reserve water in accordance with 85-2-316;

{e) in the case of the department of fish, wildlife, and parks, lease water in accordance with
85-2-436; or

{d} in the Upper Clark Fork River basin, maintain and enhance streamfiows to benefit the fishery
raspurce in accordance with B5-2-439.

(2) "Beneficial use”, uniess otherwise provided, means:

{a) a use of water for the benefit of the appropriator, other persons, or the public, including but
not limited to agricuitural (including stock water}, domestic, fish and wildlife, industrial, irrigation, mining,
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municipai, power, and recreational uses;

{b) a use of water appropriated by the department for the state water leasing program under
85-2-141 and of water leased under a valid lease issued by the department under 85-2-141;

{c) a use of water by the department of fish, wildlife, and parks pursuant to a lease authorized
under 85-2-438; or

{d} ause of water to maintain and enhance streamflows to benefit the fishery resource in the Upper
Clark Fork River basin as part of the Upper Clark Fork River basin instream flow pilot program authorized
under 85-2-439.

(3} "Certificate” means a certificate of water right issued by the department.

(4) "Change in appropriation right" means a change in the place of diversion, the place of use, the
purpose of use, or the place of storage.

(6} "Commission” means the fish, wildlife, and parks commission provided for in 2-15-3402.

{6) "Correct and caomplete” means that the information required to be submitted conforms to the
standard of substantial credible information and that all of the necessary parts of the form requiring the
information have been filled in with the required information. |

{7} "Declaration™ means the declaration of an existing right filed with the department under section
8, Chapter 452, Laws of 1973,

(8) "Department” means the department of natural resources and conservation provided for in Title
2, chapter 15, part 33.

{9) "Existing right" or "existing water right” means a right to the use of water that would be

protected under the law as it existed prior to July 1, 1973, The term includes federal nan-Indian and Indian

reserved water rights created under federal iaw and water rights created under state law.

(10) "Ground water" means any water that is beneath the ground surface,

(11} "Late claim” means a claim to an existing right forfeited pursuant to the conclusive
presumption of abandonment under 85-2-2286.

{12} "Permit" means the permit to appropriate issued by the department under 85-2-301 through
85-2-303 and 85-2-306 through 85-2-314.

{13} "Person™ means an individual, association, partnership, corporation, state agency, political
subdivision, the United States or any agency of the United States, or any other entity.

{14) "Political subdivision" means any county, incorporated city or town, public corporation, or
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district created pursuant to state law or other public body of the state empowered to appropriate water.
The term does not mean a private corporation, association, or group.

{15} "Salvage” means to make water available for beneficial use from an existing valid appropriation
through application of water-saving methods.

(16) "State water reservation” means a water right created under state law after July 1, 1973, that

reserves water for existing or future beneficial uses or that maintains a minimum flow, level, or guality of

water throughout the year or at periods or for defined lengths of time.

6417} "Substantial credible information” means probable, believable facts sufficient to support
a reascnable legal theory upon which the department should proceed with the action requested by the
person providing the information.

++H{18) "Waste"” means the unreasonable loss of water through the design or negligent operation
of an appropriation or water distribution facility or the application of water to anything but a beneficial use.

‘ £83(18) "Water" means all water of the state, surface and subsurface, regardless of its character

or manner of occurrence, including but not limited to gecthermal water, diffuse surface water, and sewage
effluent,

H34{20) "Water division" means a drainage basin as defined in 3-7-102.

£04{21] "Water judge” means a judge as provided for in Title 3, chapter 7.

{24H{22] "Water master” means a master as provided for in Title 3, chapter 7.

{22423) "Watercourse" means any naturally occurring stream or river from which water is diverted
for beneficial uses. It does not include ditches, culverts, or other marmade constructed waterways.

231(24) "Well" means any artificial opening or excavation in the ground, however made, by which
ground water is sought or can be obtained or through which it flows under natural pressures or is artificially
withdrawn. (Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.)

85-2-102. (Effective July 1, 1999] Definitions. Unless the context requires otherwise, in this
chapter, the following definitions apply:

(1) "Appropriate” means:

(a) to divert, impound, or withdraw {including by stock for stock water} a quantity of water;

{b) in the case of a public agency, to reserve water in accordance with 85-2-316; or

{(c) in the Upper Clark Fork River basin, to maintain and enhance streamflows to benefit the fishery

resource in accordance with 85-2-439.
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{2) "Beneficial use”, unless otherwise provided, means:

{a) a use of water for the benefit of the appropriator, other persons, or the public, including but
not limited to agricuitural (including stock water), domestic, fish and wildlife, industrial, irrigation, mining,
municipal, power, and recreational uses;

(h) a use of water appropriated by the department for the state water leasing program under
85-2-141 and of water leased under a valid lease issued by the department under 85-2-141; or

{c} ause of water to maintain and enhance streamflows to benefit the fishery resource in the Upper
Clark Fork River basin as part of the Upper Clark Fork River basin instream flow pilot program authorized
under 85-2-439.

{3) "Certificate" means a certificate of water right issued by the department.

{4) "Change in appropriation right” means a change in the place of diversion, the place of use, the
purpose of use, or the place of storage. .

{6) "Correct and complete" means that the information required to be submitted conforms to the
standard of substantial credible information and that all of the necessary parts of the form requiring the
information have been filled in with the required information.

(6) "Declaration” means the declaration of an existing right filed with the department under section
8, Chapter 452, Laws of 1973.

{7) "Department” means the department of natural resources and conservation provided for in Title
2, chapter 15, part 33.

(B) "Existing right” or_"existing water right” means a right to the use of water that would be

protected under the law as it existed prior to July 1, 1973. The term includes federal non-Indian and Indian

reserved water rights created under federal law and water rights created under state faw.

{(9) "Ground water" means any water that is beneath the ground surface.

(10) "Late claim" means a claim to an existing right forfeited pursuant to the conclusive
presumption of abandonment under 85-2-226.

{11) "Permit” means the permit to appropriate issued by the department under 85-2-301 through
85-2-303 and 85-2-306 through 85-2-314.

{12) "Person” means an individual, association, partnership, corporation, state agency, political
subdivision, the United States or any agency of the United States, or any other entity.

{13) "Political subdivision” means any county, incorporated city or town, public corporation, or
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district created pursuant to state law or other public body of the state empowered to appropriate water.
The term does not mean a private corporation, association, or group.

(14) "Satvage"” means to make water available for beneficial use from an existing valid appropriation
through application of water-saving methods.

(15) "State water reservation” means a water right created under state law after July 1, 1973, that

reserves water for existing or future beneficial uses or that maintains a minimum_flow, level, or quality of

water throughout the year or at periods or for defined lengths of time.

++B6+{16) "Substantial credible information” means probable, believable facts sufficient to support
a reasonable legal theory upon which the department should proceed with the action reguested by the
persan providing the information.

£64{17) "Waste" means the unreasonable loss of water through the design or negligent operation
of an appropriation or water distribution facility or the application of water to anything but a beneficial use.

HH{18] "Water" means all water of the state, surface and subsurface, regardless of its character
or manner of occurrence, including but not limited to geothermal water, diffuse surface water, and sewage
effluent.

8419} "Water division" means a drainage basin as defined in 3-7-102.

+18)4{20) "Water judge” means a judge as provided for in Title 3, chapter 7.

{20421) "Water master” means a master as provided for in Title 3, chapter 7.

231{22] "Watercourse" means any naturally occurring stream or river fram which water is diverted
for beneficial uses. It does not include ditches, cuiverts, or other rranmade constructed waterways.

221(23) "Well" means any artificial opening or excavation in the ground, however made, by which
ground water is sought or can be obtained or through which it flows under natural pressures or is artificially
withdrawn. (Terminates June 30, 2005--sec. 14, Ch. 487, L, 1995.}

85-2-102. (Effective July 1, 2005} Definitions. Unless the context requires otherwise, in this
chapter, the following definitions apply:

{1) "Appropriate” means to:

(a) divert, impound, or withdraw (including by stock for stock water) a quantity of water;

(b} in the case of a public agency, to reserve water in accordance with 85-2-316; ar

{c) in the case of the department of fish, wildlife, and parks, to lease water in accordance with
85-2-436.
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(2) "Beneficial use”, unless otherwise provided, means:

{a) a use of water for the benefit of the appropriator, other persans, or the public, including but
not limited to agricultural {including stock water), domestic, fish and wildlife, industrial, irrigation, mining,
municipal, power, and recreational uses;

(b} a use of water appropriated by the department for the state water leasing program under
85-2-141 and of water leased under a valid lease issued by the department under 85-2-141; and

{c) a use of water by the department of fish, wildlife, and parks pursuant to a lease authorized
under 85-2-436.

(3} "Certificate” means a certificate of water right issued by the department.

(4) "Change in appropriation right” means a change in the place of diversian, the place of use, the
purpose of use, or the place of storage.

(5) "Commission" means the fish, wildlife, and parks commission provided for in 2-15-3402.

(6) "Correct and complete™ means that the information required to be submitted conforms to the
standard of substantial credible information and that all of the necessary parts of the form requiring the
information have been filled in with the required information.

{7) "Declaration” means the declaration aof an existing right filed with the department under section
8, Chapter 452, Laws of 1973.

{8) "Department” means the department of natural resources and conservation pravided for in Title
2, chapter 15, part 33.

{9} "Existing right" or_"existing water right” means a right to the use of water that would be

protected under the law as it existed prior to Juiy 1, 1973. The term includes federal non-indian and Indian

reserved water rights created under federal law and water rights created under state law,

{10) "Ground water" means any water that is beneath the ground surface.

(11) "Late claim” means a claim to an existing right forfeited pursuant to the conclusive
presumption of abandonment under 85-2-226,

{12) "Permit” means the permit to appropriate issued by the department under 85-2-301 through
85-2-303 and 85-2-306 through 85-2-314.

(13) "Person” means an individual, association, partnership, corporation, state agency, political

subdivision, the United States or any agency thereet pf the United States, or any other entity,

{14) "Political subdivision” means any county, incorparated city or town, pubiic corporation, or
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district created pursuant 10 state law or other public body of the state empowered to appropriate water.
The term does not mean a private corporation, association, or group.

{(15) "Salvage” means to make water avaitable for beneficial use from an existing valid appropriation
through application of water-saving methads.

(16) "State water reservation” means a water right created under state law after July 1, 1973, that

reserves water for existing or future beneficial uses or that maintains a minimum flow, level, or quality of

water throughout the vear or at periods or for defined lengths of time.

£8}+17) "Substantial credible information” means probable, believable facts sufficient to support
a reasonable legal theory upon which the department should proceed with the action requested by the
person providing the informatiaon.

(18] "Waste" means the unreasonable loss of water through the design or negligent operation
of an appropriation or water distribution facility or the application of water to anything but a beneficial use.

484(19) "Water" means all water of the state, surface and subsurface, regardless of its character
or manner of occurrence, including but not limited to geothermai water, diffuse surface water, and sewage
effluent.

£393(20) "Water division" means a drainage basin as defined in 3-7-102.

{26}21) "Water judge" means a judge as provided for in Titte 3, chapter 7.

241{22) "Water master” means a master as provided for in Title 3, chapter 7.

{22H23) "Watercourse” means any naturally occurring stream or river from which water is diverted
for beneficial uses. !t does not include ditches, culverts, or other marrade constructed waterways.

+23{24) "Well" means any artificial opening or excavation in the ground, however made, by which
ground water is sought or can be obtained or through which it flows under natural pressures or is artificially

withdrawn.”

Section 3. Section 85-2-217, MCA, is amended to read:

"86-2-217. Suspension of adjudication. While negotiations for the conclusion of a compact under
part 7 are being pursued, all proceedings to generally adjudicate reserved Indian water rights and federal
reserved water rights of those tribes and federal agencies whieh that are negotiating are suspended. The

obligation to file water rights claims for those federal non-indian and Indian reserved rights is also

suspended. This suspension shalkbe is effective until July 1, 1999, as long as negotiations are continuing
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or ratification of a completed compact is being sought. If approval by the state legislature and tribes or
federal agencies has not been accomplished by July 1, 1899, the suspension skal must terminate on that
date. Upon termination of the suspension of this part, the tribes and the federal agencies shalbe are
subject 1o the special filing requirements of 85-2-702({3) and all other requirements of the state water
adjudication system provided for in Title 85, chapter 2. Those tribes and federal agencies that choose not

to negotiate their federal non-Indian and indian reserved water rights are subject to the full operation ot the

state adjudication system and may not benefit from the suspension provisions of this section.”

Section 4. Section 85-2-228, MCA, is amended to read:

"85-2-228. Federal reserved water rights with priority date of July 1. 1973, or later -- process and
adjudication -- purpose. {1} The purpose of this section is to ensure that a federal reserved water right with
a priority date of July 1, 1973, or later be is subject to the same process and adjudication as a federal
reserved water right with a priority date before July 1, 1973,

{2} Under authority granted to the states by 43 U.5.C. 666, a federal resarved water right that has
a priority date of July 1, 1973, or later and that is asserted by a federal agency is subject to the claim filing
requirements and all other applicable requirements of the state water adjudication system provided for in
Title 85, chapter 2, parts 2 and 7.

(3) At the reguest of a federal agency, the reserved water rights compact commission may
negotiate to conclude a compact under Title 85, chapter 2, part 7, for a federal reserved water right with
a priority date of July 1, 1973, or later.

{4} Whenever necessary, a water judge may reopen any decree issued pursuant to Title 85, chapter

2, to process the asserted or negotiated federai reserved water right.”

Section 5. Section 85-2-301, MCA, is amended to read:

"85-2-301. Right to appropriate -- recognition and confirmation of permits issued after July 1,

1973. (1) After July 1, 1973, a person may not appropriate water except as provided in this chapter. A
person may enly appropriate water oniy for a beneficial use.
{2) (a) Only the department may appropriate water by permit in either of the following instances:
{iy for transport 6utside the following river basins;
(A) the Clark Fork River and its tributaries to its confiuence with Lake Pend Oreille in |daho;
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(B} the Kootenai River and its tributaries to its confluence with Kootenay Lake in British Colurnhia;

{C) the St. Mary River and its tributaries to its confluence with the Oldman River in Alberta;

{D} the Little Missouri River and its tributaries to its confluence with Lake Sakakawea in North
Dakota;

{E) the Missouri River and its tributaries to its confluence with the Yellowstone River in North
Dakota; and

{F} the Yellowstone River and its tributaries to its confluence with the Missouri River in North
Dakota; or

(i) whenever water in excess of 4,000 acre-feet a year and 5.5 cubic feet per second, for any use,
is to be consumed.

(b} Water for these purposes or in these amounts may be leased from the department by any
person under the provisions of 8b5-2-141, '

{3) A right to appropriate water may not be acquired by any other method, including by adverse
use, adverse possessian, prescription, or estoppel. The method prescribed by this chapter is exclusive.

(4) All permit actions of the department after July 1, 1973, are recognized and confirmed subject

to this part and any terms, conditions, and limitations placed on a permit by the department.”

Section 6. Section 85-2-302, MCA, is amended to read:

"85-2-302. Application for permit. {1} Except as otherwise provided in H—through—3—ef
85-2-306 (1) through (3}, a persen may not appropriate water or commence construction of diversion,
impoundment, withdrawal, or distribution works therefer far water except by applying for and receiving a
permit from the department. The application skalt must be made on a form prescribed by the department.
The department shall make the forms available through its offices and the offices of the county clerk and
recorders. The applicant shall submit a correct and complete application. The department shall return a
defective application for correction or completion, together with the reasons for returning it. An application
does not lose priority of filing because of defects if the application is corrected, completed, and refiled with
the department within 30 days after its return to the applicant or within a further time as the department
may allow. If an appilication is not corrected and completed within 30 days or within a further time as the
department allows, up to 3 months, the priority date of the application shall must be the date of refiling the

application with the corrections with the department. An application not corrected within 3 months shal
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(2} Prior to final adjudication and while negotiations for the conclusion of a compact under part 7

are being pursued or until July 1, 2003, whichever occurs first, there is a moratorium on_the processing

of permit applications for surface water on an affected Indian reservation."”

Section 7. Section 85-2-311, MCA, is amended to read:

"85-2-311. Criteria for issuance of permit. (1) A permit may be issued under this part prior to the

adjudication of existing water rights in a source of supply. In a permit proceeding under this part there is

no presumption that an applicant for a permit cannot meet the statutory criteria of this section prior to the

adjudication of existing water rights pursuant to this chapter. Except as provided in subsections (3) and

{4), the department shall issue a permit if the applicant proves by a preponderance of evidence that the

following criteria are met:

(a) there are—urappropriated—waters-in-the-seurce—of supphy is water physically available at the

proposed point of diversion:

(b} the water rights of a prior appropriator will not be adversely affected. In this subsection (1}(b),

adverse effect must be determined based on a consideration of:

(i) whether water can reasonably be considered legally available based on the records of the

department and other evidence provided to the department; and

(il an applicant’'s plan for the exercise of the permit that demonstrates that the applicant’s use of

the water will be controlied so the water right of a prior appropriator will be satisfieds;.

(c} the proposed means of diversion, construction, and operation of the appropriation works are
adequate,

(d) the proposed use of water is a heneficial use;

+#{e) the applicant has a possessory interest, or the written consent of the person with the

 Legislative

f - -
ij)?'vfs?in 12 SB 97



55th Legislature SBO097.01

QO W O ~N O P

11

13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30

possessory interest, in the property where the water is to be put to beneficial use;

tgHf] the water quality of a prior appropriator will not be adversely affected;

thi{g) the proposed use will be substantially in accordance with the classification of water set for
the source of supply pursuant to 75-5-301(1}; and

{it(h] the ability of a discharge permitholder to satisfy effluent limitations of a permit issued in
accordance with Title 75, chapter 5, part 4, will not be adversely affected.

(2} The applicantis required to prove that the criteria in subsections {-Hg} (1)(f) through £+ (1)(h}
have been met only if a valid objection is filed. A valid objection must contain substantial credibie
information establishing to the satisfaction of the department that the criteria in subsection {4Hg} (1){f},
b (1)(a), or B+ {11(h), as applicable, may not be met, For the criteria set forth in subsection {44k}
{1){g), enly the department of environmental quality or a local water quality district established under Title
7, chapter 13, part 45, may file a valid objection,

{3) The department may not issue a permit for an appropriation of 4,000 or more acre-feet of water
a year and 5.5 or more cubic feet per second of water unless the applicant proves by clear and convincing

evidence that:

(a) the criteria in subsection (1) are met;

{etlb) the proposed appropriation is a reasonable use. A finding must be based on a consideration
of the following:

il the existing demands on the state water supply, as well as projected demands, such as
reservations of water for future beneficial purposes, including municipal water supplies, irrigation systems,
and minimum streamflows for the protection of existing water rights and aquatic life;

(ii} the benefits to the applicant and the state;

{iii) the effects on the quantity and quality of water for existing ‘benefécial uses in the source of
suppty;

(iv) the availability and feasibility of using low-quality water for the purpose for which application
has been made;

{v) the effects on private property rights by any creation of ar contribution to saline seep; and

{vi) the probable significant adverse environmental impacts of the proposed use of water as

determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20.
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(4} la) The state of Montana has long recognized the importance of conserving its public waters
and the necessity to maintain adequate water supplies for the state’'s water requirements, inciuding

requirements for federal non-Indian and Indian reserved water rights held by the United States for federal

reserved lands and in trust for the various Indian tribes within the state’s boundaries. Although the state
of Montana also recognizes that, under appropriate conditions, the out-of-state transportation and use of
its public waters are not in conflict with the public welfare of its citizens or the conservation of its waters,
the criteria in this subsection (4) must be met before out-of-state use may occur.

(b) The department may not issue & permit for the appropriation of water for withdrawal and
transportation for use outside the state unless the applicant proves by clear and convincing evidence that:

(i} depending on the volume of water diverted or consumed, the applicable criteria and procedures
of subsection (1) or (3} are met;

{ii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and

(iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Montana.

(¢} In determining whether the applicant has proved by clear and convincing evidence that the
requirements of subsections (4){b}(ii} and (4)(b){iii} are met, the department shall consider the following
factors:

(i) whether there are present or projected water shortages within the state of Montana;

(i) whether the water that is the subject of the application could feasibly be transported to alieviate
water shortages within the state of Montana;

{iii} the supply and sources of water available to the applicant in the state where the applicant
intends to use the water; and

{iv) th;a demands placed on the applicant’s supply in the state where the applicant intends to use
the water.. ‘

{d) When applying for a permit or a lease to withdraw and transport water for use outside the
state, the applicant shall submit to and comply with the laws of the state of Montana governing the
appropriation, lease, and use of water.

() To meet the preponderance of evidence standard in this section, the applicant, in addition to
other evidence demonstrating that the criteria of subsection (1) have been met, shall submit hydrologic or
other evidence, including but not limited to water supply data, field reports, and other information
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developed by the applicant, the department, the U.S. geological surve\l/, or the U.S. natural resources
conservation service and other specific field studies.

(6} Anappropriation, diversion, impoundment, use, restraint, or attempted appropriation, diversion,
impoundment, use, or restraint contrary to the provisions of this section is invalid. An officer, agent,
agency, or employee of the state may not knowingly permit, aid, or assist in any manner an unauthorized
appropriation, diversion, impoundment, use, or other restraint. A person or corporation may not, directly
or indirectly, personaily or through an agent, officer, or employee, attempt to appropriate, divert, impound,
use, or atherwise restrain or control waters within the boundaries of this state except in accordance with
this section.

{7) The department may adopt rules to implement the provisions of this section.”

Section 8. Section 85-2-313, MCA, is amended 10 read:;
"85-2-313. Provisional permit. A permit issued prior to a final determination of existing water

rights is provisional and is subject to that final determination. +he Upon petition, the amount of the

appropriation granted in a provisional permit skal must be reduced ef, modified,_or revoked by the

department in a show cause hearing where when necessary to protect and guarantee existing water rights

determined in the finai decree. Because a provisional permit is issued on a reasonable determination of iegal

availability under 85-2-311(1){b}, in_a show cause hearing under this section, legal availability must be

determined an a consideration of the final decree in the affected basin or subbasin. A person may not obtain

any vested right to an appropriation obtained under a provisional permit by virtue ot construction of

diversion works, purchase of equipment to apply water, planting of crops, or other action where the permit

would have been denied or modified if the final decree had been available to the department.”

Section 9. Section 85-2-318, MCA, is amended to read:

"85-2-316. Reservation State reservation of waters. (1) The state, ef any political subdivision or

agency of the state, or the United States or any agency of the United States may apply to the department

10 reServe-waters acquire a state water reservation for existing or future beneficial uses or to maintain a

minimum flow, ievel, or quality of water throughout the year or at periods or for a length of time that the
department designates.

{2} {a) Water may be reserved for existing or future beneficial uses in the basin where it is reserved,
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as described by the following basins:
{i} the Clark Fork River and its tributaries to its confluence with Lake Pend Oreille in |daho;
(i) the Kootenai River and its tributaries to its confluence with Kootenay Lake in British Columbia;
{iii) the St. Mary River and its tributaries to its confluence with the Oldman River in Alberta;

(iv) the Little Missouri River and its tributaries to its confluence with Lake Sakakawea in North

Dakota;

(v} the Missouri River and its tributaries to its confluence with the Yellowstone River in North
Dakota; and

{vi} the Yellowstone River and its tributaries to its confluence with the Missouri River in North

Dakota.

(b} A state water reservation may be made for an existing or future beneficial use outside the basin
where the diversion occurs only if stored water is not reasonably available for water leasing under 85:2—1 41
and the proposed use would accur in a basin designated in subsection {2}(a).

(3) Uponreceiving a correct and complete application, the department shall proceed in accordance
with 85-2-307 through 85-2-309. After the hearing provided for in 85-2-309, the department shall decide
whether to reserve the water for the applicant. The department’s costs of giving notice, holding the
hearing, conducting investigations, and making records incurred in acting upan the application to reserve
water, except the cost of salaries of the department’s personnel, must be paid by the applicant. In addition,
a reasonable proportion of the department’s cost of preparing an envircnmental impact statement must be
paid by the applicant unless waived by the department upon a showing of good cause by the applicant.

(4) {(a) The department may not adopt an order reserving water uniess the applicant establishes to
the satisfaction of the department by a preponderance of evidence:

(i) the purpose of the reservation;

(i) the need for the reservation;

(iii) the amount of water necessary for the purpose of the reservation;

(iv) that the reservation is in the public interest.

(b} In determining the public interest under subsection {4){alliv), the department may not adopt an
order reserving water for withdrawal and transport for use outside the state unless the applicant proves by
clear and convincing evidence that:

(i) the proposed out-of-state use of water is not contrary to water conservation in Montana; and
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(ii} the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Montana.

{c} In determining whether the applicant has proved by ciear and convincing evidence that the
requirements of subsections (4}(bl(i} and {4}{bilii} are met, the department shail consider the following
factors:

{i} whether there are present or projected water shortages within the state of Montana;

{ii) whether the water that is the subject of the application could feasibly be transported to alleviate
water shortages within the state of Montana;

(iii) the supply and sources of water available to the applicant in the state where the applicant
intends to use the water; and

{iv) the demands placed on the applicant’s supply in the state where the applicant intends to use
the water.

{d} When applying for a state water reservation to withdraw and transport water for use outside
the state, the applicant shall submit ta and comply with the laws of the state of Montana governing the
appropriation, lease, use, and reservation of water.

(5} f the purpose of the state water reservation requires construction of a storage or diversion
facility, the applicant shall establish to the satisfaction of the department by a preponderance of evidence
that there will be progress toward completion of the facility and accomplishment of the purpose with
reasonable diligence in accordance with an established plan.

{6) The department shall limit any state water reservations after May 9, 1979, for maintenance of
minimum flow, level, or quality of water that it awards at any peint on a stream or river to @ maximum of
50% of the average annual flow of record on gauged streams. Ungauged streams can be allocated at the
discretion of the department.

{7) After the adoption of an arder reserving waters, the department may reject an application and
refuse a permit for the appropriation of reserved waters or may issue the permit subject to terms and
conditions that it considers necessary for the protection of the objectives of the reservation.

{B) (a} A person desiring to use water reserved to a conservation district for agricultural purposes
shall make application for the use with the district, and the district, upon approval of the application, shall
inform the department of the approved use and issue the applicant an authorization for the use. The
department shall maintain records of all uses of water reserved to conservation districts and be responsible,
Sgislative
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when requested by the districts, for rendering technical and administrative assistance within the
department’s staffing and budgeting limitations in the preparation and processing of the applications for
the conservation districts. The department shall, within its staffing and budgeting limitations, complete any
feasibility study requested by the districts within 12 months of the time that the request was made. The
department shall extend the time allowed to develop a plan identifying projects for using a district’s
reservation as long as the conservation district makes a good faith effort, within its staffing and budger
limitations, to develop & plan.

(b) Upon actual application of water to the proposed beneficial use, the authorized user shall notify
the conservation district. The notification must contain a certified statement by a person with experience
in the design, construction, or operation of project works for agriculturai purposes describing how thea
reserved water was put to use. The department or the district may then inspect the appropriation to
determine if it has been completed in substantial accordance with the autharization.

(9) Except as provided in 85-2-331, the priority of appropriation of a state water reservation and
the relative priority of the reservation to permits with a later priority of appropriation must be determined
according to this subsection (9), as follows:

{a) A state water reservation under this section has a priority of appropriation dating from the tiling

with the department of a notice of intention to apply for a state water reservation in a basin in which no

other notice of intention to apply is currently pending. The notice of intention to apply must specify the
basin in which the applicant is seeking & state water reservation.

{b) Upon receiving a notice of intention to apply for a state water reservation, the department shall

identify all potential state water reservation applicants in the basin specified in the notice and notify each
potential appiicant of the opportunity to submit an application and to receive a state water reservation with
the priority of appropriation as described in subsection (9)(a).

{c) To receive the priority of appropriation described in subsection {9)(a), the applicant shall submit
a correct and complete state water reservation application within 1 year after the filing of the notice of
intention to apply. Upon a showing of good cause, the department may extend the time for preparing the
application.

{d) The department may by order subordinate a state water reservation to a permit issued pursuant
to this part if:

(i} the permit application was accepted by the department before the date of the order granting the
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reservation; and

(i) the effect of subordinating the reservation to one or more permits does not interfere substantially
with the purpose of the reservation.

{e} The departmentshall by arder establish the relative priority of state water reservations approved

under this section that have the same day of priority. A state water reservation may not adversely affect
any rights in existence at that time.

{10} The department shall, periodically but at least once every 10 years, review existing state water
reservations to ensure that the objectives of the reservatier reservations are being met. When the
objectives of the a state water reservation are not being met, the department may extend, revoke, or
medify the reservation. Any undeveloped water made available as a result of a revocation or modification
under this subsection is available for appropriation by others pursuant to this part.

(11} The department may modify an existing or future order originally adopted to reserve water for
the purpose of maintaining minimum flow, level, or quality of water, so as to reallocate the state water
reservation or portion of the reservation to an applicant who is a qualified reservant under this section.

Reallocation of reserved water reserved pursuant to a state water reservation may be made by the

department following notice and hearing if the department finds that all or part of the reservation is not
required for its purpose and that the need for the reallocation has been shown by the applicant to outweigh
the need shown by the original reservant. Reallocation of reserved water may not adversely affect the
priority date of the reservation, and the reservation retains its priority date despite reallocation to a different
entity for a different use. The department may not reallocate water reserved under this section on any
stream or river more frequently than once every 5 years.

{12} A reservant may not make a change in a state water reservation under this section, except as
permitted under B85-2-402 and this subsection. If the department approves a change, the department shall
give notice and require the reservant to establish that the criteria in subsection (4) will be met under the
approved change.

{13) A state water reservation may be transferred to another entity qualified to hold a reservation
under subsection (1), Only the entity holding the reservation may initiate a transfer. The transfer occurs
upon the filing of a water right transfer certificate with the department, together with an affidavit from the
antity receiving the reservation establishing that the entity is a qualified reservant under subsection (1), that
the entity agrees to comply with the requirements of this section and the conditions of the reservation, and
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that the entity can meet the objectives of the reservation as granted. If the transfer of a state water
reservation involves a change in an appropriation right, the necessary approvails must be acquired pursuant
to subsection {12).

{14} Nothing in this section vests the department with the authority to aiter a water right that is
not a state water reservation.

(15) The department shall undertake a program to educate the public, other state agencies, and
political subdivisions of the state as to the benefits of the state water reservation process and the
procedures to be followed to secure the reservation of water. The department shall provide technical
assistance to other state agencies and political subdivisions in applying for reservations under this section.

{16) Water reserved under this section is not subject to the state water leasing program established

under 85-2-141."

Section 10. Section B5-2-321, MCA, is amended to read:

"85-2-321. Milk River basin -- suspension of action on permits -- proposal -- priority in adjudication
procass. (1) (a} In order to balance the need for the continued development of Montana’s water and for
protection of existing rights in the Milk River basin, the department may suspend action on a class of
applications or may close a source in the basin and refuse to accept a class of applications, or hath, for a
permit under this part to appropriate from that source in the basin.

(b Suspension or closure, or both, may only be proposed by the department.

{c} The proposal must state the source in the basin and class of applications for which suspension
or closure, or both, is being proposed and any of the following allegations:

(i} that the frequency of occurrence of unappropriated waters is such that:

(A) any new appropriation from the source for the class of applications will adversely affect the
rights of a prior appropriation from the source; or

(B) any new appropriation fram the source for the class of applications will interfere unreasonably
with another planned use or development for which a permit has been given or for which water has been

reserved pursuant to this part in the source; ar

(i) that significant disputes or enforcement problems regarding priority of rights or amounts or
duration of water in use by appropriators are in progress or will arise.
{2) After Aprit 8, 1985, the chief water judge shall make issuance of a temporary preliminary
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decree in the Milk River basin the highest priority in the adjudication of existing water rights pursuant to

Title 85, chapter 2, part 2."

Section 11. Section 85-2-329, MCA, is amended to read:

"85-2-329. Definitions. Unless the context requires otherwise, in 85-2-330 and this section, the
following definitions apply:

(1} "Application” means an application for a beneficial water use permit pursuant to 85-2-302 or
a state water reservation pursuant to 85-2-316.

{2) "Ground water" means water that is beneath the land surface or beneath the bed of a stream,
lake, reservair, or other body of surface water and that is not immediately or directly connected to surface
water.

{31 "Nonconsumptive use”" means a beneficial use of water that does not cause a reductior; in the
source of supply and in which substantially all of the water returns without delay to the sc;urce of supply,
causing little or no disruption in stream conditions.

(4) "Teton River basin” means the drainage area of the Teton River and its tributaries above the

confluence of the Teton and Marias Rivers.”

Section 12. Section 85-2-331, MCA, is amended to read:

"85-2-331. Reservations within Missouri River basin and Little Missouri River basin. (1) The state,
af an agency or political subdivision of the state, or the United States or an agency of the United States
that desires to apply for a state water reservation ef—water in the Missouri River basin or in the Little
Missouri River basin shall file an application pursuant to 85-2-316 no later than:

{a) Juiy 1, 1989, for reservation of water above Fort Peck dam; or

{b) July 1, 1991, for reservation of water below Fort Peck dam and in the Little Missouri River
basin.

(2) Subject to legislative appropriation, the department shall provide technical and financial
assistance to other state agencies and political subdivisions in applying for state water reservations within
the Missouri River basin and the Little Missouri River basin.

{3) (a) The department shall make a final determination in accordance with B5-2-316 on all
applications filed before July 1, 1989, for state water reservations ef—water in the Missouri River basin
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above Fort Peck dam.

(b} Thedepartment shall make a final determination in accordance with 85-2-316 on all applications
filed before July 1, 1991, for state water reservations ef-water in the Missouri River basin below Fort Peck
dam and in the Little Missouri River basin.

{c) The department shall determine which applications or portions of applications are considered
to be above or below Fort Peck dam.

{4) Water State water reservations approved by the department under this section have a priority
date of July 1, 1985, in the Missouri River basin and a priority date of Juiy 1, 1989, in the Little Missouri
River basin. If the department issues a permit under Title 85, chapter 2, part 3, prior to the granting of a
state water reservation under this section, the department may subordinate the state water reservation to
the permit if it finds that the subordination does not interfere substantially with the purpose of any state
water reservation. The department shall by order establish the relative priority of applications approved

under this section.”

Section 13. Section 85-2-336, MCA, is amended to read:

"85-2-336. Basin closure -- exception. {1} As provided in 85-2-319 and subject to the provisions
of subsection {2) of this section, the department may not process or grant an application for a permit to
appropriate water within the Upper Clark Fork River basin.

{2) The provisions of subsection (1} do not apply to:

{a) an appiication for a permit to appropriate ground water;

(b) an application filed prior to January 1, 2000, for a permit to appropriate water to conduct
response actions or remedial actions pursuant to the federal Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, or Title 75, chapter 10, part 7, at sites designated
as of January 1, 1994. The total flow rates for all permits issued under this subsection {2)(b} may not
exceed 10 cubic feet per second. A permit issued to conduct response actions or remedial actions may not
be used for dilution and must be limited to a term not to exceed the necessary time to complete the
response or remedial action, and the permit may not be transferred to any person for any purpose other
than the designated response or remedial action;

(¢} an application for a permit to appropriate water for stock use:

{d} an application to store water; or
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(e} an application for power generation at existing hydroelectric dams. The department may not
approve a permit for power generation if approval results in additional consumption of water.

(3) Applications for state water reservations in the Upper Clark Fork River basin filed pursuant to

85-2-316 and pending as of May 1, 1991, have a priority date of May 1, 1991. The filing of a state water
reservation application does not provide standing to object under 85-2-402.
{4) The department may not process or approve applications for state water reservations ef-water

in the Upper Clark Fork River basin filed pursuant to 85-2-316."

Section 14. Section 85-2-340, MCA, is amended to read:

"85-2-340. Definitions. Unless the context requires otherwise, in 85-2-341 and this section, the
following definitions apply:

(1) "Application" means an application for a beneficial water use permit pursuant to 85-2-3072 or
& state water reservation pursuant to 85-2-3186.

{21 "Ground water” means water that is beneath the land surface or beneath the hed of a stream,
fake, reservoir, or other body of surface water and that is not immediately or directly connected 1o surface
water.

(3) "Jefferson River basin™” means the drainage area of the Jefferson River and its tributaries above
the confiuence of the Jefferson and Missouri Rivers.

(4) "Madison River basin" means the drainage area of the Madison River and its tributaries above
the confiuence of the Madison and Jefferson Rivers.

(5} "Noncansumptive use” means a beneficial use of water that does not cause a reduction in the
source of supply and in which substantially all of the water returns without delay to the source of supply,

causing little or no disruption in stream conditions.”

Section 15. Section 85-2-341, MCA, is amended to read:

"85-2-341. Basin closure -- exceptions. {1) As provided in 85-2-319 and subject to the provisions
of subsection (2} of this section, the department may not process or grant an application for a permit to
appropriate water or for a state water reservation to reserve water within the Jefferson River basin or
Madison River basin.

{2} The provisions of subsection (1) do not apply to:
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{a) an application for a permit to appropriate ground water;

(b} an applicétion for a permit to appropriate water for a nonconsumptive use;

{¢) an application for a permit to appropriate water for domestic, municipal, or stock use;
(d) an application to store water during high spring flows; or

{e) temporary emergency appropriations as provided for in 85-2-113(3)."

Section 16. Section 85-2-342, MCA, is amended to read:

"85-2-342. Definitions. Unless the context requires otherwise, in 85-2-343 and this section, the
following definitions apply:

{1) "Apptication" means an application for a beneficial water use permit pursuant to 85-2-302 or
a state water reservation pursuant to 85-2-316.

{2} "Ground water” means water that is beneath the land surface or beneath the bed of a stream,
lake, reservoir, or other body of surface water and that is not immediately or directly connected to surface
water.

(3) "Nonconsumptive use” means a beneficial use of water that does not cause a reduction in the
source of supply and in which substantially all of the water returns without delay to the source of supply,
causing little or no disruption in stream conditions.

{4) "Upper Missouri River basin™ means the drainage area of the Missouri River and its tributaries

above Morony dam."

Section 17. Section 85-2-401, MCA, is amended to read:

"85-2-401. Priority -- recognition and confirmation of changes in appropriations issued after July
1,.1973. (1) As between appropriators, the first in time is the first in right. Priority of appropriation does
not inciude the right to prevent changes by later appropriators in the condition of water occurrence, such
as the increase or decrease of streamflow or the lowering of a water table, artesian pressure, or water level,
if the prior appropriator can reasonably exercise his the water right under the changed conditions.

(2) Priority of appropriation made under this chapter dates from the filing of an application for a
permit with the department, except as‘ otherwise provided in 85-2-301 through 85-2-303, 85-2-306,
85-2-310(3), and 85-2-313.

{3) Priority of appropriation perfected before July 1, 1973, shalh must be determined as provided
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in part 2 of this chapter.

(4) All changes in appropriation rights actions of the department after July 1, 1973, are recognized

and confirmed subiect to this part and any terms, conditions, and_limitations placed on a change in

appropriation_authorization by the department.”

Section 18. Section 85-2-402, MCA, is amended to read:

“85-2-402. (Temporary) Changes in appropriation rights. (1) The right to make a change subject

to the provisions of this section in _an existing water right, a permit, or a state water reservation is

recognized and confirmed. In a change proceeding under this _section, there is no presumption that an

applicant for a change in appropriation right cannot establish lack of adverse effect prior to the adjudication

of other rights in the source of supply pursuant to this chapter. An applicant for a change in appropriation

right must be given the opportunity to establish lack of adverse effect as an evidentiary matter by showing

by reference to the applicant's own_ existing water right and historic water use practices that the proposed

change in appropriation right will not increase the amount_of water consumed or adversely alter the timing

or pattern of flow for perfected uses in the source of the supply. An appropriator may not make a change

in an appropriation right except, as permitted under this section, by applying for and receiving the approval
of the department or, if applicabie, of the legislature. An applicant shall submit a correct and complete
application.

{2) Except as provided in subsections (4} through (6), the department shall approve a change in
appropriation right if the appropriator proves by a prebonderance of evidence that the following criteria are
met:

{a) The proposed use change in appropriation right will not adversely affect the use of the existing

water rights of other persons or other perfected or planned uses or developments for which a permit or
kY

certificate has been issued or for which waterhas-been+eserved a state water reservation has been issued

under part 3.

{b) Except for a lease authorization pursuant to 85-2-436, a temporary change authorization for
instream use to benefit the fishery resource pursuant to 85-2-408, or water use pursuant to 85-2-439 when
authorization does not require appropriation works, the proposed means of diversion, construction, and
operation of the appropriation works are adequate.

(c) The proposed use of water is a beneficial use.

{ Legistative

\, Services .25 - SB 97

“ Pjvision



55th Legistature SB0O097.01

P - T T B = = D U O B C S

WONON NN N NN NN s e e 3 e = 3 e
O W N R W N2 Do N OO R W N =

{d) Except for a lease authorization pursuant to 85-2-436 or a temporary change authorization
pursuant to 85-2-408 for instream flow to benefit the fishery resource, the applicant has a possessory
interest, or the written consent of the person with the possessory interest, in the property where the w'ater
is to be put to beneficial use.

(e} Ifthechange in appropriation rightinvolves salvaged water, the proposed water-saving methods
will salvage at least the amount of water asserted by the appficant.

(fi The water quality of an appropriator will not be adversely affected.

{g) The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in
accordance with Title 75, chapter 5, part 4, will not be adversely affected.

“{3) The applicant is required to prove that the criteria in subsections {2)(f) and (2}{g) have been met
only if a valid ¢bjection is filed. A valid objection must contain substantial credible infarmation establishing
to the satisfaction of the department that the criteria in subsection {2}{f) or (2)(g), as applicable, m1ay not
be met.

{4} The department may not approve a change in purpose of use or place of use of an appropriation
of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the
appropriator proves by a preponderance of evidence that:

{a) the criteria in subsection (2} are met; and

{b) the proposed change is a reasonabie use. A finding of reasonable use must be based on a
consideration of: :

(i) the existing demands on the state water supply, as well as projected demands for water for
future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows
for the protection of existing water rights and aquatic life;

{ii} the benefits to the applicant and the state;

(i} the etfects on the quantity and quality of water for existing uses in the source of supply;

(iv) the availability and feasibility of using low-gquality water for the purpose for which application
has been made;

(vl the effects on private property rights by any creation of or contribution to saline seep; and

(vi} the probable significant adverse environmental impacts of the proposed use of water as
determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20.

{6) The department may not approve a change in purpose of use or place of use for a diversion that
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results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being
consumed unless:

{a) the applicant proves by clear and convincing evidence and the department finds that the criteria
in subsections {2) and {4) are met; and

{b) the department then petitions the legislature and the legisiature affirms the decision of the
department after one or more public hearings.

{6) The state of Montana has long recognized the importance of conserving its public waters and
the necessity to maintain adequate water supplies for the state’s water requirements, including

requirements for federal non-Indian_and Indian reserved water rights held by the United States for federai

reserved lands and in trust for the various Indian tribes within the state’s boundaries. Although the state
of Montana also recoghizes that, under appropriate conditions, the out-of-state transportation and use of
its public waters are not in conflict with the public welfare of its citizens or the conservation of its waters,
the following criteria must be met before out-of-state use may occur:

(a} The department and, if applicable, the legislature may not approve a change in appropriation
right for the withdrawal and transportation of appropriated water for use outside the state unless the
appropriator proves by clear and convincing evidence and, if applicable, the {egislature approves after one
or more public hearings that:

(i) depending on the volume ¢f water diverted or consumed, the applicable criteria and procedures
of subsection (2) or (4} are met;

(i} the proposed out-of-state use of water is not contrary to water conservation in Montana; and

{iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Montana.

{b} In determining whether the appropriator has proved by clear and convincing evidence that the
requirements of subsections (6)}(a)(ii} and (6){(a}liii) will be met, the department and, if applicable, the
legislature shall consider the following factors:

(i) whether there are present or projected water shortages within the state of Montana;

(it whether the water that is the subject of the proposed change in appropriation might feasibly
be transported 1o alleviate water shortages within the state of Montana;

(iiiy the supply and sources of water available to the applicant in the state where the applicant
intends to use the water; and
: Legislative
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{ivi the demands placed on the applicant’s supply in the state where the applicant intends t0 use
the water.

{c) When applyi’ng for a change in appropriation right to withdraw and transport water for use
outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing
the appropriation and use of water,

{7} For any application for a change in appropriation right involving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the
proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with
85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and
may hold one or more hearings upon any other proposed change if it determines that a change might
adversely affect the rights of other persons.

{8) The department or the legislature, if applicable, may approve a change subject to terms,
conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section,
including limitations on the time for completion of the change. The department may extend time limits
specified in the change approval under the applicable criteria and procedures of 85-2-312(3}.

{9) Upon actual application of water to the proposed beneficial use within the time allowed, the
appropriator shall notify the department that the appropriation has been compieted. The notification must
contain a certified statement by a person with experience in the design, construction, or operation of
appropriation works describing how the appropriation was completed.

{10} If a change is not completed as approved by the department or legistature or if the terms,
conditions, rastrictions, and limitations of the change approval are not complied with, the department may,
after notice and opportunity for hearing, require the appropriator to show cause why the change approval
should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may
modify or revoke the change approval.

{1nm The‘original of a change approval issued by the department must be sent to the applicant, and
a duplicate must be kept in the office of the department in Helena.

(12} A person holding an issued permit or change approval that has not been perfected may change
the place of diversion, place of use, purpose of use, or place of storage by filing an application for change
pursuant to this section.

(13} A change in appropriation right contrary to the provisions of this section is invalid. An officer,
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agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an
unauthorized change in appropriation right. A person or corporation may not, directly o‘r indirectly,
personally or through an agent, officer, or employee, attempt to change an appropriation right except in
accordance with this section.

(14) The department may adopt rules to implement the pravisions of this section. (Terminates June
30, 1999--sec. 4, Ch. 740, L. 1991.)

85-2-402. (Effective July 1, 1999) Changes in appropriation rights. {1} The right to make a change

subject to the provisions of this section in an existing water right, a permit, or a state water reservation

is recognized and confirmed. In a change proceeding under this section, there is no presumption that an

applicant for a change in appropriation right cannot establish lack of adverse effect priar to the adjudication

of other rights in the source of supply pursuant to this chapter. An applicant for a change in appropriation

right must be given the opportunity to establish lack of adverse effect as an evidentiary matter by showing

by reference to the applicant’s own existing water right and historic water use practices that the proposed

chanqge in appropriation right will not increase the amount of water consumed or adversely alter the timing

or pattern of flow for perfected uses in the source of the supply. An appropriator may not make a change

in an appropriation right except, as permitted under this section, by applying for and receiving the approval
of the department or, if applicable, of the legislature. An applicant shall submit a correct and complete
application.

{2} Except as provided in subsections {4) through (6}, the department shall approve a change in
appropriation right if the apprepriator proves by a preponderance of evidence that the following criteria are
met:

{a) The proposed use change in appropriation right will not adversely affect the use of the existing

water rights of other persons or other perfected or planned uses or developments for which a permit or

certificate has been issued or for which waterhas-beehreserved a state water reservation has been issued

under part 3.

{b) Except for a temporary change authorization pursuant to 85-2-408 or for water use pursuant
to 85-2-439 that does not require appropriation works, the proposed means of diversion, construction, and
operation ot the appropriation works are adequate.

{c) The proposed use of water is a beneficial use.

{d) Except for a temporary change authgrization pursuant to 85-2-408 for instream flow to benefit
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the fishery resource, the applicant has a possessory interest, or the written consent of the person with the
possessory interest, in the praperty where the water is to be put to beneficial use.

{e) ifthe changein appropriation rightinvoives salvaged water, the proposed water-saving methods
will salvage at least the amount of water asserted by the applicant.

()} The water quality of an appropriator will not be adversely affected,

(g} The ability of a discharge permitholder to satisfy effluent fimitations of a permit issued in
accordance with Title 75, chapter 5, part 4, will not be adversely affected.

{3) The applicant is required to prove that the criteria in subsections (2}(f} and (2){g} have been met
enly if a valid objection is filed. A valid objection must contain substantial credible information establishing
to the satisfaction of the department that the criteria in subsection (2}{f) or (2){g}, as applicable, may not
be met.

{4) The department may not approve a change in purpose of use or place of use of an appropriation
of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the
appropriator proves by a preponderance of evidence that:

{a) the criteria in subsection (2} are met; and

(b) the proposed change is a reasonable use. A finding of reasonable use must be based on a
consideration of:

(i} the existing demands on the state water supply, as well as projected demands for water for
future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows
for the protection of existing water rights and aquatic life;

(i} the benefits to the applicant and the state;

{iii) the effects on the quantity and quality of water for existing uses in the source of supply;

{iv) the availability and feasibility of using low-quality water for the purpose for which application
has been made;

{v) the effects on private property rights by any creation of or contribution to saline seep: and

(vi) the probable significant adverse environmental impacts of the proposed use of water as
determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20.

(6) The department may not approve a change in purpose of use or place of use for a diversion that
results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being
consumed unless:
 Legisiative
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{a) the applicant proves by clear and convincing evidence and the department finds that the criteria
in subsections {2} and (4) are met; and

(b} the department then petitions the legislature and the legisiature affirms the decision of the
department after one or more public hearings.

(6) The state of Montana has long recognized the importance of conserving its public waters and
the necessity to maintain adequate water supplies for the state’s water requirements, including

requirements for federal non-Indian and Indian reserved water rights held by the United States for federal

reserved lands and in trust for the various Indian tribes within the state’s boundaries. Although the state
of Montana also recognizes that, under appropriate conditions, the out-of-state transportation and use of
its public waters are not in conflict with the public welfare of its citizens or the conservation of its waters,
the following criteria must be met before out-of-state use may occur:

{a) The department and, if applicable, the Iggislature may not approve a change in apprOp.riation
right for the withdrawal and transportation of appropriated water for use outside the state unless the
appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one
or more public hearings that:

(i} depending on the volume of water diverted or consumed, the applicable criteria and procedures
of subsection (2) or (4) are met;

{ii} the proposed out-of-state use of water is not contrary to water conservation in Montana; and

{iiiy the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Montana.

{b} In determining whether the appropriator has proved by clear and convincing evidence that the
requirements of subsections (6)(allii} and (B}{a){iii} will be met, the department and, if applicable, the
tegislature shall consider the following factors:

{iy whether there are present or projected water shortages within the state of Montana;

(i} whether the water that is the subject of the proposed change in appropriation might feasibly
be transported to alleviate water shortages within the state of Montana;

(iii) the supply and sources of water availabie to the applicant in the state where the applicant
intends to use the water; and

(iv} the demands placed on the applicant’s supply in the state where the applicant intends to use

the water.
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{c) When applying for a change in appropriation right to withdraw and transport water for use
outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing
the appropriation and use of water.

{(7) For any application for a change in appropriation right invalving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water, the department shall give notice of tha
proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with
85-2-309 prior to its approval or deniai of the proposed change. The department shall provide notice and
may hold one or more hearings upon any other proposed change if it determines that such & change might
adversely affect the rights of other persons.

(8) The department or the legislature. if applicable, may approve a change subject to such terms,
conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section,
including limitations on the time for completion of the change. The department may extend time limits
specified in the change approval under the applicable criteria and procedures of 85-2-312(3),

{9} Upon actual application of water to the proposed beneficial use within the time allowed, the
appropriator shall riotify the department that the appropriation has been completed. The notification must
contain a certified statement by a person with experience in the design, construction, or operation of
appropriation works describing how the appropriation was compieted.

(10} If a change is not completed as approved by the department or legisiature or if the terms,
conditions, restrictions, and limitations of the change approval are not complied with, the department may,
after notice and opportunity for hearing, require the appropriator to show cause why the change approval
should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may
maodify or revoke the change approval.

{11). The original of a change approval issued by the department must be sent to the applicant, and
a duplicate must be kept in the office of the department in Helena.

(12) A person holding an issued permit ar change approval that hés not been perfected may change
the place of diversion, place of use, purpose of use, or place of storage by filing an application for change
pursuant to this section,

{13} A change in appropriation right contrary to the provisions of this section is invalid. An officer,
agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an
unauthorized change in appropriation right. A person or corporation may not, directly or indirectly,
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personally or through an agent, officer, or employee, attempt to change an appropriation right except in
accordance with this section.
{14} The department may adopt rules to implement the provisions of this section. (Terminates June

30, 2005--sec. 6, Ch. 322, L. 1995.)

85-2-402. (Effective July 1, 2005) Changes in appropriation rights. (1) The right to make a

change subject to the provisions of this seclion in an existing water right, a permit, or a state water

reservation is recognized and confirmed. In a change proceeding under this section, there is no

presumption that an applicant for a change in appropriation right cannot establish iack of adverse effect

prior to the adjudication of other rights in the source of supply pursuant to this chapter. An applicant for

a_change in_appropriation right must be given the opportunity to establish lack of adverse effect as an

evidentiary matter by showing by reference to the applicant’s own existing water right and historic water

use practices that the proposed change in _appropriation right wiil not increase the amount of water

consumed or adversely alter the timing or pattern of flow for perfected uses in the source of the supply.

An appropriator may not make a change in an appropriation right except, as permitted under this section,
by applying for and receiving the approval of the department or, if applicable, of the legislature. An
applicant shall submit a correct and complete application.

(2) Except as provided in subsections (4} through (8), the department shall approve a change in
appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are
met:

(a) The proposed use change in appropriation right will not adversely affect the use of the existing

water rights of other persons or other perfected or planned uses or developments for which a permit or

certificate has been issued or for which water-has-beenreserved a state water reservation has been issued
under part 3. |

{b) The proposed means of diversion, construction, and operation of the appropriation works are
adequate.

{c) The proposed use of water is a beneficial use.

{d) The applicant has a possessory interest, or the written cansent ofrthe person with the
pussessory interest, in the property where the water is to be put to beneficial use.

(e} 1fthe change in appropriation right involves salvaged water, the proposed water-saving methods

will salvage at least the amount of water asserted by the applicant.
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(fi The water quality of an appropriator will not be adversely affected.

(@) The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in
accordance with Title 75, chapter 5, part 4, will not be adversely affected.

(3) The applicant is reguired to prove that the criteria in subsections {2)(f} and (2)(g) have been met
only if a valid objection is filed. A valid objection must contain substantial credible information establishing
to the satisfaction of the department that the criteria in subsection (2){f) or (2)(g), as applicable, may not
be met.

(4) The department may not approve a change in purpose of use or place of use of an appropriation
of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the
appropriator proves by a preponderance of evidence that:

{a) the criteria in subsection (2) are met;

{b) the proposed change is a reasonable use. A finding of reasonable use must be hased on a
consideration of:

{i} the existing demands on the state water supply, as well as projected demands for water for
future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows
for the protection of existing water rights and aquatic life;

{ii) the benefits to the applicant and the state;

{ili} the effects on the quantity and quality of water for existing uses in the source of supply;

{iv) the availability and feasibility of using low-quality water for the purpose for which application .
has been made;

(v} the effects an private property rights by any creation of or contribution to saline seep; and

{vi] the probable significant adverse environmental impacts of the proposed use of water as
determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20.

() The department may not approve a change in purpose of use or place of use for a diversion that
results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being
consumed unless:

{a) the applicant proves by clear and convincing evidence and the department finds that the criteria
in subsections {2) and (4) are met; and

(b} the department then petitions the legislature and the legislature affirms the decision of the
department after one or more public hearings.
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{6} The state of Montana has long recognized the importance of conserving its public waters and
the necessity to maintain adequate water supplies for the state’s water requirements, including
requirements for reserved water rights held by the United States for federal reserved lands and in trust for
the various Indian tribes within the state’s boundaries. Although the state of Montana also recognizes that,
under appropriate conditions, the out-of-state transportation and use aof its public waters are not in conflict
with the public welfare of its citizens or the conservation of its waters, the following criteria must be met
before out-of-state use may occur:

{a) The department and, if applicable, the legislature may not approve a change in appropriation
right for the withdrawal and transportation of appropriated water for use outside the state unless the
appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one
or mare public hearings that:

(i} depending on the volume of water diverted or consumed, the applicable criteria and procedures
of subsection (2) or {4) are met;

(i the proposed out-of-state use of water is not contrary to water conservation in Montana; and

(iiiy the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Montana.

(b) In determining whether the appropriator has proved by clear and convincing evidence that the
requirements of subsections {8)(a)ii} and (6){al(iii} will be met, the department and, if applicable, the
iegislature shall consider the following factors:

{i) whether there are present or projected water shortages within the state of Montana;

(il whether the water that is the subject of the proposed change in appropriation might feasibly
be transported to alleviate water shortages within the state of Montana;

(i) the supply and sources of water available to the applicant in the state where the applicant
interds to use the water; and

(iv) the demands placed on the applicant’s supply in the state where the applicant intends to use
the water.

{c) When applying for a change in appropriation right to withdraw and transport water for use
outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing
the appropriation and use of water.

{7} For any application for a change in appropriation right involving 4,000 or more acre-feet of
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water a year and 5.5 or more cubic feet per second of water, the department shall give natice of the
proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with
85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and
may hold one or more hearings upon any other proposed change if it determines that such a change might
adversely affect the rights of other persons.

(8) The department or the legislature, if applicable, may approve a change subject to such terms,
conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section,
including limitations on the time for completion of the change. The department may extend time limits
specified in the change approval under the applicable criteria and procedures of 85-2-312(3).

(9Y Upon actual application of water to the proposed beneficial use within the time allowed, the
appropriator shall notify the department that the appropriation has been completed. The notification must
contain a certified statement by a person with experience in the design, construction, or opera'tion of
appropriation works describing how the appropriation was completed.

{10) If a change is not completed as approved by the department or legislature or if the terms,
conditions, restrictions, and limitations of the change approval are not complied with, the department may,
after natice and opportunity for hearing, require the appropriator to show cause why the change approval
should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may
modify or revoke the change approval.

{11} The original of a change approval issued by the department must be sent to the applicant, and
a duplicate must be kept in the office of the department in Helena.

{12) A person holding an issued permit or change approval that has not been perfected may change
the place of diversion, ptace of use, purpose of use, or place of storage by filing an application for change
pursuant to this section.

{13) A change in appropriation right contrary to the provisions of this section is invalid. An officer.
agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an
unauthorized change in appropriation right. A person or corporation may not, directly or indirectly,
personally or through an agent, officer, or employee, attempt to change an appropriation right except in
accordance with this section.

{14) The department may adept rules to implement the provisions of this section.”
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NEW SECTION. Section 19. Notification to tribal governments. The secretary of state shall send

a copy of [this act] to each tribal government located on the seven Montana reservations,

NEW SECTION. Section 20. {standard} Saving clause. [This act] does not affect rights and duties

that matured, penalties that were incurred, or proceedings that were begun before [the effective date of

this act].

NEW SECTION. Section 21. Retroactive applicability. [Section 1] applies retroactively, within the

meaning of 1-2-109, to all permits and change authorizations issued by the department of natural resources

and conservation after July 1, 1973.

NEW SECTION. Section 22. Effective date. [This act] is effective on passage and approval.

-END-
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APPROVED BY COM ON
NATURAL RESCURCES

SENATE BILL NQ. 97
INTRODUCED BY GRCSFIELD
BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WATER LAWS TQO CLARIFY THAT
THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION MAY ISSUE WATER PERMITS AND
CHANGE AUTHORIZATIONS PRICR TO THE COMPLETION OF AN ADJUDICATION IN A SCURCE OF
SUPPLY; CLARIFYING THAT WATER RESERVED UNDER STATE LAW IS NOT SYNONYMOUS WITH
FEDERAL AND INDIAN RESERVED WATER RIGHTS UNDER FEDERAL LAW; ALLOWING THE DEPARTMENT

TONEGOTIATEINTERIM AGREEMENTS WITH TRIBAL GOVERNMENTS; AMENDING SECTIONS 85-2-101,

85-2-102,85-2-217,85-2-228,85-2-301,85-2-302,85-2-311,85b-2-313,85-2-316,85-2-321, 85-2-329,
85-2-331, 85-2-336, 85-2-340, 85-2-341, B5-2-342, B5-2-401, AND 85-2-402, MCA; AND PROVIDING
AN IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE."

WHEREAS, the Montana Supreme Court, in In_the Matter of the Application_for Beneticial Water

Use Permit Nos. 66459-76L, Ciotti; 64988-g76L, Starner; and Application for Change of Appropriation

Water Right No. G15152-s761, Pope, which was decided August 22, 1996, held that an applicant for a

permit or change of use authorization on the Flathead {ndian Reservation may not as a matter of law meet
the applicant’s burden of proof to establish that the proposed use will not interfere unreasonably with
planned uses or developments for which water has been reserved until the Confederated Salish and
Koaotenai Tribes’ federal reserved water rights are quantified; and

WHEREAS, in 1973, Montana enacted comprehensive legislation referred to as the Montana Water
Use Act of 1973, coditied in Title B5, chapter 2, to implement Article IX, section 3(4}, of the Montana
Constitution, which reguires that the Legislature provide for the administration, control, and regulation of
water rights and establish a system of centralized records. of all water rights, and to implement Article IX
making the water of the state subject to appropriation for beneficial use by its citizens; and

WHEREAS, Title 85, chapter 2, as amended, provides for the comprehensive adjudication of water
rights and the continued development of Montana’'s water resources through a permit and change
authorization process; and

WHEREAS, historically in Montana, water has been developed, water use rights acquired, and
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changes in water use completed in the absence of the adjudication of water rights in a source of supply;
and

WHEREAS, since July 1, 1973, it has been the intent of the Legislature that provisional permits and
change authorizations be issued pursuant to statutory standards in the absence of a completed adjudication
in a source of supply; and

WHEREAS, the dissent filed with the Montana Supreme Court decision raises a concern that the
majority decision may be interpreted to apply statewide, but that interpretation does not reflect the intent
of the Legislature to allow for the continued wise and efficient use of Montana's water resources and
Montana’'s growing economy as required under Title 85, chapter 2.

STATEMENT OF INTENT

THE LEGISLATURE INTENDS THAT THE MONTANA SUPREME COURT'S DECISION IN IN THE

MATTER OF THE APPLICATION FOR BENEFICIAL WATER USE PERMIT NOS. 66459-76L, CIOTTI,

64988-G76L, STARNER; AND APPLICATION FOR CHANGE OF APPROFPRIATION WATER RIGHT NO.

G15152-5761, POPE, 53 ST. REP. 777 AT 784, 923 P.2D 1073, BE NEGATED BY THE PASSAGE AND

APPROVAL OF THISBILL. THE LEGISLATURE FURTHER INTENDS THAT THE DISTRICT COURT DECISION

IN UNITED STATES V. DNRC (1ST JUDICIAL DISTRICT, MONTANA,  JUNE 15, 1987}, NO. 50612, (SEE

ALSO THE CONCURRING OPINION IN THE MONTANA SUPREME COURT'S DECISION IN IN THE MATTER

OF THE APPLICATION FOR BENEFICIAL WATER USE PERMIT NOS. 66459-76L CIOTTI, 64988-G76L,

STARNER; AND APPLICATION FOR CHANGE OF APPROPRIATION WATER RIGHT NO. G156152-5761,

POPE, 53 ST. REP. 777 AT 784,923 P.2D 1073) BE NEGATED BY THE PASSAGE AND APPROVAL OF

THIS BILL, SPECIFICALLY BY THE PASSAGE AND APPROVAL OF THE AMENDMENTS 70 85-2-311. A

STATEMENT OF INTENT IS DESIRED FOR THIS BILL iIN QRDER TO PROVIDE GUIDANCE TO THE

DEPARTMENT UNDER 85-2-311 CONCERNING IMPLEMENTATION AND INTERPRETATION OF THE

PHYSICAL AVAILABILITY OF WATER AND REASONABLE LEGAL AVAILABILITY OF WATER CRITERIA.

TO FIND THAT WATER IS AVAILABLE FOR THE ISSUANCE OF A PERMIT, THE DEPARTMENT SHALL

REQUIRE ATHREE-STEP ANALYSIS INVOLVING THEFOLLOWING FACTORS: IDENTIFY PHYSICAL WATER

AVAILABILITY, IDENTIFY EXISTING LEGAL DEMANDS ON THE SOURCE OF SUPPLY, AND COMPARE AND

ANALYZE THE PHYSICAL WATER SUPPLY AT THE PROPOSED POINT OF DIVERSICN WITH THE EXISTING

LEGAL DEMANDS ON THE SOURCE OF SUPPLY. THE THREE-STEP ANALYSIS MUST BE AS GENERALLY

DESCRIBED IN THE PAMPHLET "INFORMATION AND INSTRUCTIONS FORAPPLICATION FOR BENEFICIAL
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WATER USE PERMIT, FORM NO. 600INS, FORM NO. 600 AND CRITERIA ADDENDUM A", PUBLISHED

BY THE MONTANA DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 85-2-101, MCA, is amended to read:

"85-2-101. Declaration of policy and purpose. {1) Pursuant to Article iX of the Montana
canstitution, the legislature declares that any use of water is a public use and that the waters within the
state are the property of the state for the use of its people and are subject to appropriation for beneficial
uses as provided in this chapter.

(2) A purpose of this chapter is to impiement Article I X, section 3(4), of the Maontana constitution,
which reguires that the legislature provide for the administration, control, and regulation of water rights and
establish a system of centralized records of all water rights. The legislature declares that this system of
centralized records recognizing and establishing all water rights is essential for the documentation,
protection, preservation, and future beneficial use and development of Montana’s water for the state and
its citizens and for the continued development and completion of the comprehensive state water plan.

{3) It is the policy of this state and a purpose of this chapter to encourage the wise use of the
state’s water resources by making them available for appropriation consistent with this chapter and to
provide for the wise utilization, development, and conservation of the waters of the state for the maximum
benefit of its people with the least possible degradation of the natural aquatic ecosystems. In pursuit of this
policy, the state encourages the development of facilities shieh that store and conserve waters for
beneficial use, for the maximization of the use of those waters in Montana, for the stabilization of stream
#Hews streamflows, and for ground water recharge.

{4) Pursuant to Article I1X, section 3(1), of the Montana constitution, it is further the poticy of this
state and a purpose of this chapter to recognize and confirm all existing rights to the use of any waters for
any useful or beneficial purpose.

{b) it is the intent of the leqislature that the statutory determinations for issuing new water use

permits and authorizing changes do not reqguire the adjudication of all water rights in the source of supply.

The legislature recognizes the unigue character and nature of water resources of the state. Because water

is a resource that is subject to use and reuse, such as through return flows, and because at most times all
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water rights on a source will not be exercised to their full extent simultaneously, it is recognized that an

adjudication is not a water availability study. Consequently, the legisiature has provided an administrative

forum for the factual investigation into whether water is available for new uses and changes both before

and after the completion of an adjudication in the source of supply. To allow for orderly permitting in the '

absence of a complete adiudication in the source of supply, permits_issued under this chapter are

provisional. A provisional permit is subject to reduction, modification, or revocation by the department as

provided in 85-2-313 upon compietion of the general adjudication.

(6) It is the intent of the leqislature that the establishment of a moratorium under 85-2-302 does

not limit, expand, alter, or waive state jurisdiction 1o administer water rights within the exterior boundaries

of an Indian reservation.”

Section 2. Section 85-2-102, MCA, is amended to read:

"85-2-102. (Temporary) Definitions. Unless the context requires otherwise, in this chapter, the
following definitions apply:

(1) "Appropriate” means to:

(a) divert, impound, or withdraw {including by stock for stock water} a quantity of water;

{b} in the case of a public agency, reserve water in accordance with 85-2-316;

(¢) in the case of the department of fish, wildlife, and parks, lease water in accordance with
85-2-4386; or

{d} in the Upper Clark Fork River basin, maintain and enhance streamflows to benefit the fishery
resource in accordance with 85-2-439.

(2} "Beneficial use", unless otherwise provided, means:

{a} a use of water for the benefit of the appropriator, other persons, or the pubtic, including but
not limited ta agricultural {including stock water), domestic, fish and wildlife, industrial, irrigation, mining,
municipal, power, and recreational uses;

(b} a use of water appropriated by the department for the state water leasing program under
85-2-141 and of water ieased under a valid lease issued by the department under 85-2-141;

{c) a use of water by the department of fish, wildlife, and parks pursuant 1o a lease authorized
unger 85-2-436; or

(d) ause of water to maintain and enhance streamflows to benefit the fishery resource in the Upper
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Clark Fork River basin as part of the Upper Clark Fork River basin instream flow pilot program autharized
under 85-2-439,

(3) "Certificate” means a certificate of water right issued by the department.

(4) "Change in appropriation right" means a change in the place of diversion, the place of uss, the
purpose of use, or the place of storage.

{6} "Commission” means the fish, wildlife, and parks commissian provided for in 2-15-3402.

(6) "Correct and complete” means that the information required to be submitted conforms to the
standard of substantial credible information and that all of the necessary parts of the form requiring the
information have been filled in with the required information.

{7) "Declaration” means the declaration of an existing right filed with the department under section
8, Chapter 452, Laws of 1973.

{8} "Department"” means the department of natural resources and conservation provided for in Title
2, chapter 15, part 33.

(9} "Existing right" gr "existing water right” means a right to the use of water that would be

protected under the law as it existed prior to July 1, 1973. The term includes federal non-Indian and Indian

reserved water rights created under federal law and water rights created under state law.

{10) "Ground water” means any water that is beneath the ground surface.

(11) "Late claim" means a claim to an existing right forfeited pursuant to the conclusive
presumption of abandonment under 85-2-2286.

{12) "Permit" means the permit to appropriate issued by the department under 85-2-301 through
86-2-303 and 85-2-306 through 85-2-314.

{13} "Person" means an individual, association, partnership, corporation, state agency, political
subdivision, the United States or any agency of the United States, or any other entity.

(14) "Political subdivision" means any county, incorporated city or town, public carporation, or
district created pursuant to state law or other public body of the state empowered 10 appropriate water.
The term does nat mean a private corporation, association, or group.

{15) "Salvage" means to make water available for beneficial use from an existing valid appropriation
through application of water-saving methods.

(16} "State water reservation" means a water right created under state law after July 1, 1973, that

reservas water for existing or future beneficial uses or that maintains a minimum flow, level, or quality of
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water throughout the year or at periods or for defined lengths of time.

£36}{17) "Substantial credible information” means probable, believable facts sufficient to support
a reasonable legal theory upon which the department should proceed with the action requested by the
person providing the information.

743:18) "Waste” means the unreasonable loss of water through the design or negligent operation
of an appropriation or water distribution facility or the application of water to anything but a beneficial use.

18419} "Water” means all water of the state, surface and subsurface, regardless of its character
or manner of occurrence, including but not limited to geothermat water, diffuse surface water, and sewage
effluent.

H8}20) "Water division” means a drainage basin as defined in 3-7-102.

+204(21) "Water judge” means a judge as provided for in Title 3, chapter 7.

241(22) "Water master” means a master as provided for in Title 3, chapter 7.

24(23) "Watercourse" means any naturally occurring stream or river from which water is diverted
for beneficial uses. it does not include ditches, culverts, or other manmade constructed waterways.

{23}{24) "Well” means any artificial opening or excavation in the ground, however made, by which
ground water is sought or can be obtained or through which it flows under natural pressures or is artificially
withdrawn. {Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.)

85-2-102. (Effective July 1, 1989) Definitions. Unless the context requires otherwise, in this
chapter, the following definitions apply:

{1} "Appropriate” means:

{a) to divert, impound, or withdraw (including by stock for stock water) a quantity of water;

(b) in the case of a public agency, to reserve water in accordance with 85-2-316; or

{ch in the Upper Clark Fork River basin, to maintain and enhance streamflows 10 benefit the fishery
resource in accordance with 85-2-439,

(2] "Beneticial use", unless otherwise provided, means:

(a} a use of water for the benefit of the appropriator, other persons, or the public, including but
not limited to agricultural (including steck water), domestic, fish and wildlife, industrial, irrigation, mining,
municipal, power, and recreational uses;

(b} a use of water appropriated by the department for the state water leasing program under
B5-2-141 and of water ieased under a valid lease issued by the department under 85-2-141: or
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{¢) ause of water to maintain and enhance streamflows to benefit the fishery resource in the Upper
Clark Fork River basin as part of the Upper Clark Fork River basin instream flow pilot program authorized
under 85-2-439.

(3} "Certificate” means a certificate of water right issued by the department. 7

{4) "Change in appropriation right” means a change in the place of diversion, the place of use, the
purpose of use, or the place of storage.

{6) "Correct and complete” means that the information reguired to be submitted conforms to the
standard of substantial credible information and that all of the necessary parts of the form requiring the
information have -been filled in with the required information.
| {6} "Declaration" means the declaration of an existing right filed with the department under section
8, Chapter 452, Laws of 1973.

(7) "Department” means the department of natural resources and conservation provided for in Title

2, chapter 15, part 33.

(8) "Existing right” or "existing water right” means a right to the use of water that would he

protected under the law as it existed prior to July 1, 1973. The term.includes federal non-Indian and Indian

reserved water rights created under federal law_and water rights created under State law.

(9) "Ground water" means any water that is beneath the ground surface.

{10) "Late claim” means a claim to an existing right forfeited pursuant to the conclusive
presumption of abandonment under 85-2-226.

(11) "Permit” means the permit to appropriate issued by the department under 85-2-301 through
85-2-303 and 85-2-306 through 85-2-314,

{12} "Person" means an individual, association, partnership, corporation, state agency, political
subdivision, the United States or any agency of the United States, or any other entity.

{13) "Political subdivision” means any county, incorporated city or town, public corporation, or
district created pursuant to state law or other public body of the state émpowered to appropriate water,
The term does not mean a private corparation, association, or group.

(14) "Salvage" means to make water available for beneficial use from an existing valid appropriation
through application of water-saving methods.

(15) "State water reservation” means a water right created under state law after July 1, 1973, that

reserves water for existing or_future beneficial uses or that maintains a minimum fiow, level, or quality of
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water throughout the vear or at periods or for defined lengths of time.

| £463(16) "Substantial credible information" means probable, believable facts sufficient to support
a reasonable legal theory upon which the department should proceed with the action requested by the
person providing the information. |

£63117) "Waste" means the unreasonable loss of water through the design or negligent operation
of an appropriation or water distribution facility or the application of water to anything but a beneficial use.

318} "Water” means all water of the state, surface and subsurface, regardless of its character
or manner of occurrence, including but not limited to geathermal water, diffuse surface water, and sewage
effluent.

H8+19) "Water division” means & drainage basin as defined in 3-7-102.

++84[20) "Water judge” means a judge as provided for in Title 3, chapter 7.

264{21) "Water master” means a master as provided for in Title 3, chapter 7.

£4H{22) "Watercourse” means any naturalty occurring stream or river from which water is diverted
for beneficial uses. It does not inciude ditches, culverts, or other manmade constructed waterways,

22323) "Well" means any artificial opening or excavation in the ground, however made, by which
ground water is sought or can be ohtained or through which it flows under natural pressures or is artificially
withdrawn. (Terminates June 30, 2005--sec. 14, Ch. 487, L. 1995.)

85-2-102. (Effective July 1, 2005) Definitions. Unless the context requires otherwise, in this
chapter, the following definitions apply:

(1) "Appropriate” means to:

{a) divert, impound, or withdraw {including by stock for stock water} a guantity of water;

(b} in the case of a public agency, to reserve water in accordance with 85-2-316; or

{c) in the case of the department of fish, wildlitfe, and parks, to lease water in accordance with
85-2-436.

{2) "Beneficial use”, unless otherwise provided, means:

{a) a use of water for the benetit of the appropriator, other persons, or the public, inciuding but
not fimited to agricultural (including stock water), domestic, fish and wildlife, industrial, irrigation, mining,
municipal, power, and recreational uses;

(b} a use of water appropriated by the department for the state water leasing program under

B5-2-141 and of water leased under a valid lease issued by the department under 85-2-141; and
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{c} a use of water by the department of fish, wildlife, and parks pursuant to a lease authorized
under 85-2-436.

(3) "Certificate” means a certificate of water right issued by the department.

(4) "Change in appropriation right” means a change in the place of diversion, the place of use, the
purpose of use, or the place of storage.

() "Commission” means the fish, wildlife, and parks commission provided for in 2-15-3402.

(6) "Correct and complete" means that the information required to be submitted conforms to the
standard of substantial credible information and that all of the necessary parts of the form requiring the
information have been filled in with the required information.

{7) "Declaration” means the declaration of an existing right filed with the department under section
8, Chapter 452, Laws of 1973,

(8} "Department” means the department of natural resources and conservation provided for in Title
2, chapter 15, part 33.

(9) "Existing right" or_"existing water right”" means a right to the use of water that would be

protected under the law as it existed prior to July 1, 1973. The term includes federzl non-Indian and Indian

reserved water rights created under federal law_and water rights created under state law.

{10} "Ground water” means any water that is beneath the ground surtace.

{11) "Late claim" means a claim to an existing right forfeited pursuant to the conclusive
presumption of abandonment under 85-2-226.

{12) "Permit” means the permit to appropriate issued by the department under 85-2-301 through
85-2-303 and 85-2-306 through 85-2-314,

{13) "Person” means an individual, association, partnership, corporation, state agency, political

subdivision, the United States or any agency thereof of the United States, or any other entity.

(i4) "Political subdivision” means any county, incorporated city or town, public corporation, or
district created pursuant to state law or gther public body of the state empowered to appropriate water.
The term does not mean a private corporation, association, or group.

(15) "Salvage" means 10 make water available for beneficial use from an existing valid appropriation
through application of water-saving methods.

(16) "State water reservation” means & water right created under state law after July 1, 1973, that

reserves water for existing or future beneficial uses or that maintains a minimum flow, level, or quality of
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water throughout the year or at periods or for defined lengths of time.

{36}{17) "Substantial credible information" means prdbable, believable facts sufficient to support
a reasonable legal theory upon which the department should proceed with the action requested by the
person providing the information.

H-A4(18) "Waste” means the unreasonable loss of water through the design or negligent operation
of an appropriation or water distribution facility or the application of water to anything but a beneficial use.

£8}(19] "Water” means all water of the state, surface and subsurface, regardless of its character
or manner of occurrence, including but not limited to geothermal water, diffuse surface water, and sewage
effluent.

H£34(20) "Water division” means a drainage hasin as defined in 3-7-102.

£204(21) "Water judge"” means a judge as provided for in Title 3, chapter 7.

+2144(22) "Water master” means a master as provided for in Title 3, chapter 7.

22{23) "Watercourse” means any naturally occurring stream or river from which water is diverted
for beneficial uses. It does not include ditches, culverts, or other Fanmade constructed waterways.

{233(24) "Well" means any artificial opening or excavation in the ground, however made, by which
ground water is sought or can be obtained or through which it flows under natural pressures or is artificially

withdrawn.”

Section 3. Section 85-2-217, MCA, is amended to read:

"85-2-217. Suspension of adjudication. While negotiations for the conclusion of a compact under
part 7 are being pursued, all proceedings to generally adjudicate reserved Indian water rights and federal
reserved water rights of those tribes and federal agencies whieh that are negotiating are suspended. The

obligation to file water rights claims for thase federal non-Indjan and Indian reserved rights is also

suspended. This suspension shell-be is effective until July 1, 1999, as long as negotiations are continuing
or ratification of a completed compact is being sought. If approval by the state legistature and tribes or
federal agencies has not been accomplished by July 1, 1999, the suspension shall must terminate on that
date. Upon termination of the suspension of this part, the tribes and the federal agencies shal-be are
subject to the special filing requirements of 85-2-702(3) and all other requirements of the state water
adjudication system provided for in Title 85, chapter 2. Those tribes and federal agencies that choose not

to negotiate their federal non-Indian and Indian reserved water rights are subject to the full operation of the
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state adjudication system and may not benefit from the suspension provisions of this section.”

Section 4. Section 85-2-228, MCA, is amended to read:

"85-2-228. Federal reserved water rights with priority date of July 1, 1973, or later -- process and
adjudication -- purpose. {1) The purpose of this section is to ensure that a federal reserved water right with
a priority date of July 1, 1973, or later be is subject to the same process and adjudication as a federal
reserved water right with a priority date before July 1, 1373,

(2} Under authority granted to the states by 43 U.S.C. 686, a federal reserved water right that has
a priority date of July 1, 1973, or later and that is asserted by a federal agency is subject to the ¢laim filing
requirements and all other applicabie requirements of the state water adjudication system provided for in
Title 85, chapter 2, parts 2 and 7.

(3] At the request of a federal agency, the reserved water rights compact commissian may
negotiate to conclude a compact under Title 85, chapter 2, part 7, for a federal reserved water right with
a priority date of July 1, 1973, or later.

(4) Whenever necessary, a water judge may reopen any decree issued pursuant to Title 85, chapter

2, to process the asserted or negotiated federal reserved water right.”

Section 6. Section 85-2-301, MCA, is amended to read:

"85-2-301. Right to appropriate --_recognition and confirmation of permits issued after July 1,

1873. (1) After July 1, 1973, a person may not appropriate water except as provided in this chapter. A
person may erky appropriate water only for a beneficial use.
(2) la} Only the department may appropriate water by permit in either of the following instances:
(i) for transport outside the following river basins:
(A} the Clark Fork River and its tributaries to its confiluence with Lake Pend Qreille in Idaho;
(B} the Kootenai River and its tributaries to its confiuence with Kootenay Lake in British Columbia;
iIC) the St. Mary River and its tributaries to its confluence with the Oldman River in Alberta;

{D) the Little Missouri River and its tributaries to its confluence with Lake Sakakawea in North

Dakota;
{(E) the Missouri River and its tributaries to its confluence with the Yellowstone River in North
Dakota; and
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{F) the Yellowstone River and its tributaries to its confluence with the Missouri River in North
Dakota; or

{iy whenever water in excess of 4,000 acre-feet a year and 5.5 cubic feet per second, for any use,
is to be consumed.

{b} Water for these purposes or in these amounts may be leased from the department by any
person under the provisions of 85-2-141.

(31 A right to appropriate water may not be acquired by any other method, including by adverse
use, adverse possession, prescription, or estoppel. The method prescribed by this chapter is exclusive,

(4) All permit actions of the department after July 1, 1273, are recognized and confirmed subject

{o this part and any terms, conditions, and limitations placed on a permit by the department.”

Section 6. Section 85-2-302, MCA, is amended to read:

"85-2-302. Application for permit. {1) Except as otherwise provided in +H—through—3+—of
85-2-306 (1) through (3}, a person may not appropriate water or cdmmence construction of diversion,
impoundment, withdrawal, or distribution works therefer for water except by applying for and receiving a
permit from the department. The application sha# must be made on a form prescribed by the department.
The department shall make the forms available through its offices and the offices of the county clerk and
recorders. The applicant shall submit a correct and complete application. The department shall ret.rn a
defective application for correction or completion, together with the reasons for returning it. An application
does not lose priority of filing because of defects if the application is corrected, completed, and refiled with
the department within 30 days after its return to the applicant or within g further time as the department
may allow. If an application is not corrected and completed within 30 days or within a further time as the
department allows, up to 3 months, the priority date of the application shal must be the date of refiling the
application with the corrections with the department. An application not corrected within 3 months shaH
must be terminated.

(2} Prior to final adjudication and while negotiations for the conclusion of a compact under part 7

are being pursued or until July 1, 2003, whichever occurs_first, there is a moratorium on the processing

of permit applicatians for surface water on an affected Indian reservation.”

Section 7. Section 85-2-311, MCA, is amended to read:
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"85-2-311. Criteria for issuance of permit. (1) A permit may be issued under this part prior to the

adjudication of existing water rights in a source of supply. |n a permit proceeding under this part there is

no presumption that an applicant for a permit cannot meet the statutory criteria of this section prior to the

adjudication of existing water rights pursuant to this chapter. Except as provided in subsections (3} and

{4), the department shall issue a permit if the applicant pro\/es by a preponderance of evidence that the

tollowing criteria are met:

{a) there are-wrappropriated-watersin-the source—afsupply is water physicaily available at the

proposed point of diversion:

{by the water rights of a prior appropriator UNDER AN EXISTING WATER RIGHT, A CERTIFICATE,

A PERMIT, OR A STATE WATER RESERVATION will not be adversely affected. In this subsection {1){h},

adverse effect must be determined based on a consideration of.

{i) whether water ean—+reasonably-be-considered |S REASONABLY legally available DURING THE
PERIOD IN WHICH THE APPLICANT SEEKS TO APPROPRIATE, IN THE AMOUNT REQUESTED, based on

the records of the department and other evidence provided to the department; and

(i1} an applicant’s plan for the exercise of the permit that demanstrates that the applicant’s use of

the water will be controlled so the water right of a prior_appropriator will be satisfied:,

{c} the proposed means of diversion, construction, and operation of the appropriation works are
adequate;

{d) the proposed use of water is a beneficial use;

e} the applicant has a possessory interest, or the written consent of the person with the

possessory interest, in the property where the water is to be put to beneficial use;

{a(f) the water quality of a prior appropriator will not be adversely atfected;

#ig) the proposed use will be substantially in accordance with the classitication of water set for
the source of supply pursuant to 75-5-301{1); and
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{it(h} the ability of a discharge permitholder to satisfy effluent limitations of a permit issued in
accordance with Title 75, chapter 5, part 4, will not be adversely affected.

{2) The applicant is required to prove that the criteria in subsections {34g} (1] (f} through £ {1){h}
have been met only if a valid objection is filed. A valid objection must contain substantial credible
information establishing to the satisfaction of the department that the criteria in subsection HHg+ (1}{f],
HH (1)tg), or £HH# (13(h), as applicable, may not be met. For the criteria set forth in subsection {iHh}
{1}{g}, only the department of environmental quality or a local water guality district established under Title
7, chapter 13, part 45, may file a valid objection.

{3} The department may nat issue a permit for an appropriation of 4,000 or more acre-feet of water
a year and 5.5 or more cubic feet per second of water unless the applicant proves by clear and convincing

evidence that:

(a) the criteria in subsection {1) are met;

te+(b) the proposed appropriation is a reasonable use. A finding must be based on a consideration
of the following:

{i) the existing demands on the state water supply, as well as projected demands, such as
reservations of water for future beneficial purposes, including municipal water supplies, irrigation systems,
and minimum streamflows for the protection of existing water rights and aquatic life;

(ii} the benefits to the applicant and the state;

tiii} the effects on the quantity and quality of water for existing beneficial uses in the source of
supply;

{ivl the avaitability and feasibility ot using low-quatity water for the purpose for which application
has been made;

{vl the effects an private property rights by any creation of or contribution 1o saline seep; and

{vi) the probable significant adverse environmental impacts of the proposed use of water as
determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20.

(4} {a) The state of Montana has long recognized the importance of conserving its public waters
and the necessity to maintain adequate water supplies for the state’s water requirements, including

requirements for federal non-Indian and {ndian reserved water rights held by the United States for federal

reserved lands and in trust for the various Indian tribes within the state’s boundaries. Although the state
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of Montana also recognizes that, under appropriate conditions, the out-of-state transportation and use of
its public waters are not in conflict with the public welfare of its citizens or the conservation of its waters,
the criteria in this subsection {4) must be met before out-of-state use may occur.

(b} The department may not issue a permit for the appropriation of water for withdrawal and
transportation for use outside the state unless the applicant proves by clear and convincing evidence that:

(i} depending on the volume of water diverted or cansumed, the applicable criteria and procedures
of subsection (1} or (3) are met;

(ii} the proposed out-of-state use of water is not contrary to water conservation in Montana; and

(iii} the proposed out-of-state use of water is not otherwise detrimental to the public welfare ot the
citizens of Montana.

{c) In determining whether the applicant has proved by clear and convincing evidence that the
requirements of subsections (4){b){ii} and (4}(b)(iii} are met, the department shall consider the following
factors:

{it whether there are present or projected water shortages within the state of Montana;

(ii) whether the water that is the subject of the application could feasibly be transported to alleviate
water shortages within the state of Montana;

{iii) the supply and sources of water available to the applicant in the state where the applicant
intends to use the water; and

{iv) the demands placed on the applicant’s supply in the state where the applicant intends to use
the water.

{d) When applying tfor a permit or a lease to withdraw and transport water for use outside the
state, the applicant shall submit to and comply with the laws of the state of Montana governing the
appropriation, lease, and use of water.

{5) To meet the preponderance of evidence standard in this section, the applicant, in addition to
other evidence demonstrating that the criteria of subsection {1} have been met, shail submit hydrolegic or
other evidence, including but not limited to water supply data, field reports, and other intormation
developed by the applicant, the department, the U.S. geological survey, or the U.S. natural resources
conservaticn service and other specific field studies.

{6) An appropriation, diversion, impoundment, use, restraint, or attempted appropriation, diversion,
impoundment, use, or restraint contrary to the provisions of this section is invalid. An officer, agent,
[ Legislative
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agency, or employee of the state may not knowingly permit, aid, or assist in any manner an unauthorized
appropriation, diversion, impoundment, use, or other restraint. A person or corporatioﬁ may not, directly
or indirectly, personaily or through an agent, officer, or employee, attempt to appropriate, divert, impound,
use, or otherwise restrain or controt waters within the boundaries of this state except in accordance with
this section.

{7) The department may adopt rules to implement the provisions of this section.”

Section 8. Section 85-2-313, MCA, is amended to read:
"85-2-313. Provisional permit. A permit issued prior to a final determination of existing water

rights is provisional and is subject to that final determination. ke Upon petition, the amount of the

appropriation granted in a provisional permit skal must be reduced ef, modified, or revoked by the

department i FOLLOWING a show cause hearing where whers IN WHICH IT IS DETERMINED THAT

REDUCTION, MODIFICATION, OR REVOCATION IS necessary to protect and guarantee existing water

rights determined in the final decree. Because a provisional permit is issued on a reasonable determination

of legal availability under 85-2-311{1)(b]}, in a show cause hearing under this section, legal availability must

be determined on a consideration of the final decree in the affected basin or subbasin. A person may not

obtain any vested right to an appropriation abtained under a provisional permit by virtug of construction
of diversion works, purchase of equipment to apply water, planting of crops, or other action where the

permit would have been denied or modified if the final decree had been available to the department.”

Section 9. Section B5-2-316, MCA, is amended to read:

"85-2-316. Reservation State reservation of waters. (1) The state, e any political subdivision or

agency of the state, or the United States or any agency of the United States may apply to the department

10 regefve—waters acguire a state water reservation for existing or future beneficial uses or to maintain a

minimum flow, level, or quality of water throughout the year or at periods or for a length of time that the
department designates.

(2] (a} Water may be reserved for existing or future beneficial uses in the basin where it is reserved,
as described by the following basins:

(i) the Clark Fark River and its tributaries to its confluence with Lake Pend Oreilie in Idaho;

{ii} the Kootenai River and its tributaries to its confluence with Kootenay Lake in British Columbia;
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(iii} the St. Mary River and its tributaries to its confluence with the Oldman River in Alberta;

{iv) the Little Missouri River and its tributaries to its confluence with Lake Sakakawea in North

Dakota;

(v} the Missouri River and its tributaries to its confluence with the Yellowstone River in North
Dakota; and

(vil the Yellowstone River and its tributaries 1o its confluence with the Missouri River in North
Dakota.

(b} A state water reservation may be made for an existing or future beneficial use outside the basin
where the diversion occurs only if stored water is not reasonably available for water leasing under 85-2-141
and the proposed use would occur in a basin designated in subsection {2}(a).

{3} Upon receiving a correct and complete applicatian, the department shall proceed in accordance
with 85-2-307 through B5-2-309. After the hearing provided for in 85-2-309, the department shall decide
whether to reserve the water for the applicant. The department’s costs of giving notice, holding the
hearing, conducting investigations, and making records incurred in acting upon the application to reserve
water, except the cost of salaries of the department’s personnel, must be paid by the applicant. In addition,
a reasonable proportion of the department’s cost of preparing an environmental impact statement must be
paid by the applicant unless waived by the department upon a showing of good cause by the applicant.

{4) (a) The department may not adopt an order reserving water uniess the applicant establishes to
the satisfaction of the department by a preponderance of evidence:

(i) the purpose of the reservation;

{ii) the need for the reservation;

{iii) the amount of water necessary for the purpose of the reservation;

{iv) that the reservation is in the public interest.

{b) In determining the public interest under subsection {4){a}{iv), the department may not adopt an
order reserving water for withdrawal and transport for use outside the state unless the applicant proves by
clear and convincing evidence that:

{i) the proposed out-of-state use of water is not contrary to water conservation in Montana; and

{ii} the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Montana.

{c} In determining whether the applicant has proved by clear and convincing evidence that the
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requirements of subsections (4)tb)(i} and (4}{b}(i) are met, the department shall consider the following
factors:

{i) whether there are present or projected water shortages within the state of Montana;

(i) whether the water that is the subject of the application could feasibly be transported to alleviate
water shortages within the state of Montana;

liii) the supply and sources of water available to the applicant in the state where the applicant
intends to use the water; and

(iv} the demands placed on the applicant’s supply in the state where the applicant intends to use
the water.

(d} When applying for a state water reservation to withdraw and transport water for use outside
the state, the applicant shall submit to and comply with the laws of the state of Montana governing the
appropriation, lease, use, and reservation of water.

(5) If the purpose of the state water reservation requires construction of a storage or diversion
facility, the applicant shall establish to the satisfaction of the department by a preponderance of evidence
that there will be progress toward completion of the facility and accemplishment of the purpose with
reasonabie diligence in accordance with an established plan.

(6) The department shall limit any state water reservations after May 9, 1979, for maintenance of
minimum flow, level, ar quality of water that it awards at any point on a stream or river to a maximum of
50% of the average annual flow of record on gauged streams. Ungauged streams can be allocated at the
discretion of the department.

{7} After the adoption of an order reserving waters, the department may reject an application and
refuse a permit for the appropriation of reserved waters or may issue the permit subject to terms and
conditions that it considers necessary for the protection of the objectives of the reservation.

(‘8} (a) A person desiring to use water reserved to a conservation district for agricultural purposes
shall make application for the use with the district, and the district, upon approval of the application, shall
inform the department of the approved use and issue the applicant an authorization for the use. The
department shall maintain records of all uses of water reserved to conservation districts and be responsihle,
when requested by the districts, for rendering technical and administrative assistance within the
department’s staffing and budgeting limitations in the preparation and processing of the applications for
the conservation districts. The department shall, within its staffing and budgeting limitations, complete any
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feasibility study requested by the districts within 12 months of the time that the request was made. The
department shall extend the time allowed to develop a plan identitying projects for using a district’s
reservation as long as the conservation district makes a good faith effort, within its staffing and budget
limitations, to develop a plan.

{b} Upon actual application of water to the proposed beneficial use, the authorized user shall notify
the conservation district. The notification must contain a certified statement by a person with experience
in the design, construction, or operation of project works for agricultural purposes describing how the
reserved water was put 10 use. The department or the district may then inspect the appropriation to
determine if it has been completed in substantial accordance with the authorization.

{9) Except as provided in B5-2-331, the priority of appropriation of a state water reservation and
the relative priority of the reservation to permits with a later priority of appropriation must be determined
according to this subsection (9}, as follows:

(a) A state water reservation under this section has a priority of appropriation dating from the filing
with the department of a notice of intention to apply for & state water reservation in & basin in which no
other notice of intention to apply is currently pending. The notice of intention to apply must specify the
basin in which the applicant is seeking a state water reservation.

(b} Upon receiving a nctice of intention to apply for a state water reservation, the department shall
identify all potential state water reservation applicants in the basin specified in the notice and notify each
potential applicant of the opportunity te submit an application and to receive a state water reservation with
the priority of appropriation as described in subsection (9)(a}.

{c) Toreceive the priority of appropriation described in subsection (9)(a), the applicant shall submit
a correct and complete state water reservation application within 1 year after the filing of the notice of
intention to apply. Upon a showing of good cause, the department may extend the time for preparing the
application.

(d} The department may by order subordinate a state water reservation to a permit issued pursuant
16 this part if:

(i} the permit application was acceptied by the department before the date of the arder granting the
reservation; and

(i} the effect of subordinating the reservation to one or more permits does not interfere substantially

with the purpose of the reservation.
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{e) The department shall by order establish the relative priority of state water reservations approved
under this section that have the same day of priority. A state water reservation may not adversely affect
any rights in existence at that time.

{10) The department shall, periodically but at least once every 10 years, review existing state water
reservations to ensure that the objectives of the reservation reservations are being met. When the
objectives of the a state water reservation are not being met, the department may extend, revoke, or
modify the reservation. Any undeveloped water made available as a result of a revocation or modification
under this subsection is available for appropriation by others pursuant to this part.

{11) The department may modify an existing or future order originally adopted to reserve water for
the purpose of maintaining minimum flow, level, or quality of water, so as to reallocate the state water
reservation or portion of the reservation to an applicant who is a qualified reservant under this section.

Reallocation of reserved water reserved pursuant to a state water reservation may be made by the

department following notice and hearing if the department finds that al! or part of the reservation is not
required for its purpose and that the need for the realiocation has been shown by the applicant to outweigh
the need shown by the original reservant. Reallocation of reserved water may not adversely affect the
priority date of the reservation, and the reservation retains its priority date despite reallocation to a different
entity for a different use. The department may not reallocate water reserved under this section on any
stream or river more frequently than once every 5 years.

{12) A reservant may nct make a change in a state water reservation under this section, except as
permitted under 85-2-402 and this subsection. If the department approves a change, the department shall
give notice and require the reservant to establish that the criteria in subsection (4) will be met under the
approved change.

{13) A state water reservation may be transferred to another entity qualified to hold a reservation
under subsection {1}. Only the entity holding the reservation may initiate a transfer. The transfer occurs
upon the filing of a water right transfer certificate with the department, together with an affidavit fram the
entity receiving the reservation establishing that the entity is a qualified reservant under subsection (1), that
the entity agrees to comply with the reguirements of this section and the conditions of the reservation, and
that the entity can meet the objectives of the reservation as granted. If the transfer of a state water
reservation involves a change in an appropriation right, the necessary approvals must be acquired pursuant
to subsection {12).
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{14) Nothing in this section vests the department with the authority to alter a water right that is
not a state water reservation.

(15) The department shall undertake a program to educate the.public, other state agencies, and
political subdivisions of the state as to the benefits of the state water reservation process and the
procedures to be followed to secure the reservation of water. The department shall provide technical
assistance 1o other state agencies and political subdivisions in applying far reservations under this section.

(18) Water reserved under this section is not subject to the state water leasing program established

under 85-2-141."

Section 10. Section 85-2-321, MCA, is amended to read:

"85-2-321. Milk River basin -- suspension of action on permits -- proposal -- priority in adjudication
process. (1) (a) In order to balance the need for the continued development of Montana's water and for
protection of existing rights in the Milk River basin, the department may suspend action on a class of
applications or may close a source in the basin and refuse to accept a class cf applications, or both, for a
permit under this part to appropriate from that source in the basin,

(b} Suspension or closure, or both, may only be proposed by the department.

{c) The proposal must state the source in the basin and class of applications for which suspension
or closure, or both, is being proposed and any of the following allegations:

(i) that the frequency of occurrence of unappropriated waters is such that;

{A) any new appropriation from the source for the class of applications will adversely affect the
rights of a prior appropriation tfrom the source; or

(B} any new appropriation frem the source for the class of applications will interfere unreasonably
with another planned use or development for which a permit has been given or for which water has been

reserved pursuant to this part in the source; or

{ii) that significant disputes or enforcement problems regarding pricrity of rights or amounts or
duration of water in use by appropriators are in progress or will arise.

{2) After April 8, 1985, the chief water judge shall make issuance of a temporary preliminary
decree in the Milk River basin the highest priority in the adjudication of existing water rights pursuant to

Title 85, chapter 2, part 2.7
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Section 11. Section 85-2-329, MCA, is amended to read:

"B5-2-329. Definitions. Unless the context requires otherwise, in B5-2-330 and this section, the
following definitions apply:

{1) ;'Application" means an application for a beneficial water use permit pursuant to 85-2-302 or
a state water reservation pursuant to 85-2-316.

{2} "Ground water" means water that is beneath the land surface or beneath the bed of a stream,
lake, reservair, or other body of surface water and that is not immediately or directly connected to surface
water.

{3} "Nonconsumptive use" means a beneficial use of water that does not cause a reduction in the
source of supply and in which substantially all of the water returns without delay to the source of supply,
causing little or no disruption in stream conditions.

{4) "Teton River basin" means the drainage area of the Teton River and its tributaries above the

confluence of the Teton and Marias Rivers."

Section 12. Section 85-2-331, MCA, is amended to read:

"85-2-331. Reservations within Missouri River basin and Little Missouri River basin. {1} The state,
¢ an agency or political subdivision of the state, or the United States or an agency of the United States
that desires to apply for a state water reservation et—-water in the Missouri River basin or in the Little
Missouri River basin shall file an application pursuant to 85-2-316 no later than:

(a) July 1, 1989, for reservation of water above Fort Peck dam; or

{b) July 1, 1991, for reservation of water below Fort Peck dam and in the Little Missouri River
basin.

{2) Subject to legislative appropriation, the department shaill provide technical and financial
assistance 1o other state agencies and political subdivisions in applying for state water reservations within
the Missouri River basin and the Little Missouri River basin.

(3} (a) The department shall make a final determination in accordance with 85-2-316 on all
applications filed before July 1, 1989, for state water reservations ef-water in the Missouri River basin
above Fort Peck dam.

(b) Thedepartment shall make a final determination in accordance with 85-2-316 on all applications
filed before July 1, 1991, for state water reservations efwater in the Missouri River basin below Fort Peck
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dam and in the Little Missouri River basin.

{¢) The department shall determine which applications or portions of applications are considered
to be above or below Fort Peck dam.

(4) Water State water reservations approved by the department under this section have a priority
date of July 1, 1985, in the Missouri River basin and a priority date of July 1, 1989, in the Littie Missouri
River basin. If the department issues a permit under Title B5, chapter 2, part 3, prior to the granting of a
state water reservation under this section, the department may subordinate the state water reservation to
the permit if it finds that the subordination does not intertere substantially with the purpose of any state
water reservation. The department shall by order establish the relative priority of applications approved

under this section.”

Section 13. Section 85-2-336, MCA, i5 amended to read:

"85-2-336. Basin closure -- exception. (1) As provided in 85-2-319 and subject to the provisions
ot subsection (2) of this section, the department may not process or grant an application for a permit to
appropriate water within the Upper Clark Fork River basin.

{2} The provisions of subsection {1} do not apply to:

(a) an application for a permit to appropriate ground water;

{b} an application filed prior to January 1, 2000, for a permit to appropriate water to conduct
response actions or remedial actions pursuant to the federal Comprehensive Environmental Response,
Compensation, and Liability Act of 1380, as amended, or Title 75, chapter 10, part 7, at sites designated
as of January 1, 1994. The totai flow rates for all permits issued under this subsection {2)(b} may not
exceed 10 cubic feet per second. A permit issued to conduct response actions or remedial actions may not
be used for dilution and must be limited toc a term not to exceed the necessary time to complete the
response or remedial action, and the permit may not be transferred to any person for any purpose other
than the designated response or remedial action;

{c) an application for a permit to appropriate water for stock use;

{d) an application to store water; or

(e} an application for power generation at existing hydroelectric dams. The department may not
approve a permit for power generation if approval results in additional consumption of water.

{3) Applications far state water reservations in the Upper Clark Fork River basin filed pursuant to
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85-2-316 and pending as of May 1, 1991, have a priority date of May 1, 1991, The filing of a state water
reservation application does not provide standing to object under B5-2-402.
{4) The department may not process or approve applications for state water reservations efwater

in the Upper Clark Fork River basin filed pursuant to 85-2-316."

Section 14, Section 85-2-340, MCA, is amended to read:

"85-2-340. Definitions. Unless the context reguires otherwise, in 85-2-341 and this section, the
following definitions apply:

(1} "Application” means an application for a beneficial water use permit pursuant to 85-2-302 or
a state water reservation pursuant to 85-2-316.

{2} "Ground water' means water that is beneath the land surface or beneath the bed of a stream,
lake, reservoir, or other body of surface water and that is not immediately or directly connected to surface
water.

(3} "Jefferson River basin” means the drainage area of the Jefferson River and its tributaries above
the confluence of the Jefferson and Missouri Rivers.

(4} "Madison River basin™ means the drainage area of the Madisan River and its tributaries above
the confluence of the Madison and Jefferson Rivers.

{6) "Nonconsumptive use"” means a beneficial use of water that does not cause a reduction in the
source of supply and in which substantially all of the water returns without delay to the source of supply,

causing #ittle or no disruption in stream conditions.”

Section 15. Section 85-2-341, MCA, is amended to read:

"85-2-341. Basin closure -- exceptions. {1) As provided in 85-2-319 and subject to the provisions
of subsection (2} of this section, the department may not process or grant an application for a permit to
appropriate water or for a state water reservation to reserve water within the Jefferson River basin or
Madison River basin.

{2) The provisions of subsection (1) do not apply to;

(al an application for a permit to appropriate ground water;

(h) an application for a permit to appropriate water for a noncansumptive use;

{c) an application for a permit to appropriate water tor domestic, municipal, or stock use;
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{d) an application to store water during high spring flows; or

(e} temporary emergency appropriations as provided for in 85-2-113(3)."

Section 16. Section 85-2-342, MCA, is amended to read:

"85-2-342. Definitions. Unless the context requires otherwise, in 85-2-343 and this section, the
following definitions apply:

(1) "Application” means an application for a beneficial water use permit pursuant to 85-2-302 or
a state water reservation pursuant to 85-2-316.

{2) "Ground water"” means water that is beneath the land surface or beneath the bed of a stream,
lake, reservoir, or other body of surface water and that is not immediately or directly connected to surface
water,

(3} "Nonconsumptive use” means a beneficial use of water that does not cause a reduction in the
source of supply and in which substantially all of the water returns without delay to the source of supply,
causing littie or no disruption in stream conditions.

{4) "Upper Missouri River basin” means the drainage area of the Missouri River and its tributaries

above Morony dam.”

Section 17. Section 86-2-401, MCA, is amended 10 read:

"85-2-401. Priority -- recognition and confirmation of changes in appropriations issued after July

1, 1973. (1) As vetween appropriators, the first in time is the first in right. Priority of appropriation does
not inctude the right to prevent changes by later appropriators in the condition of water occurrence, such
as the increase or decrease cf streamflow or the lowering of a water table, artesian pressure, or water level,
if the prior appropriator can reasonably exercise his the water right under the changed conditions.

(2] Priority of appropriation made under this chapter dates from the filing of an application for a
permit with the department, except as otherwise provided in 85-2-301 through 85-2-303, 85-2-306,
85-2-310(3), and 85-2-313.

{3) Priority of appropriation perfected before July 1, 1973, shal must be determined as provided
in part 2 ot this chapter.

{4) All changes in appropriation rights actions of the department after July 1, 1973, are recoqnized

and confirmed subject to this part and any terms, conditions, and limitations placed on a change in
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appropriation autherization by the department.”

Section 18. Section 85-2-402, MCA, is amended to read.

"85-2.402. (Temporary) Changes in apprepriation rights. (1) The right to make a change subiject

1o the provisions of this section in an existing water right, a_permit,_or a state water reservation is

recognized and confirmed. In a change proceeding under _this section, there is no presumption that an

applicant for a change in appropriation right cannot establish lack of adverse effect prior to the adjudication

of other rights in the source of supply pursuant to this chapter. An-applicantfera-changeinopprepriation

or-patterr-ot-Howtorperested bses-inthe-sowree-oi-the-supply- An appropriator may not make a change

in an appropriation right except, as permitted under this section, by applying for and receiving the approval
of the department or, if applicable, of the legislature. An applicant shall submit a correct and complete
application.

{2} Except as provided in subsections (4) through {6), the department shall approve a change in
appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are
met:

(a) The proposed ase change in appropriation right will not adversely affect the use of the existing

water rights of other persons or ather perfected or planned uses or developments for which a permit or

certificate has been issued or for which waterhas-beer-reserved a state water reservation has been issued

under part 3.

(b} Except for a lease authorization pursuant to 85-2-436, a temporary change authoarization for
instream use to benefit the fishery resource pursuant to 85-2-408, or water use pursuant to 85-2-439 when
authorization does not require appropriation works, the proposed means of diversion, construction, and
operation of the appropriation works are adequate.

{c}] The proposed use of water is a beneficial use.

{d) Except for a lease authorization pursuant to 85-2-436 or a temporary change authorization
pursuant to 85-2-408 for instream flow to benefit the fishery resource, the applicant has a possessory

interest, or the written consent of the person with the possessory interest, in the property where the water
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is to be put to beneficial use.

{e) If the change in appropriation right involves salvaged water, the proposed water-saving methods
will salvage at least the amount of water asserted by the applicant.

{f} The water quality of an appropriator will not be adversely affected.

(g} The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in
accordance with Title 75, chapter b, part 4, will not be adversely affected.

{3} The applicant is required to prove that the criteria in subsections (2)(f) and {2}{g) have been met
only if a valid objection is filed. A valid objection must contain substantial credible information establishing
to the satisfaction of the department that the criteria in subsection (2){f) or (2)(g), as applicable, may not
be met.

{4} The department may not approve a change in purpose of use or place of use of an appropriation
of 4,000 or more acre-feet of water & year and 5.5 or more cubic feet per second of water unless the
appropriator proves by a preponderance ot evidence that:

{a) the criteria in subsection (2) are met; and

{b}) the proposed change is a reasonable use. A finding of reasonable use must be based on a
consideration of:

(i} the existing demands on the state water supply, as well as projected demands for water for
future beneficial purposes, including municipal water suppligs, irrigation systems, and minimum streamflows
for the protection of existing water rights and aquatic life;

{iiy the benefits to the applicant and the state;

{iii) the effects on the quantity and quality of water for existing uses in the source of suppiy;

liv) the availability and feasibility of using low-guality water for the purpose for which application
has been made;

(v} the effects on private property rights by any creation of or contribution to saline seep; and

(vi} the probable significant adverse environmental impacts of the proposed use of water as
determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20.

(5) The department may not approve a change in purpose of use or place of use for a diversion that
results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being
consumed unless:

{a) the applicant proves by clear and convincing evidence and the department finds that the criteria
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in subsections (2) and (4) are met; and

(b) the department then petitions the legislature and the legislature affirms the decision of the
department after one or more public hearings.

(6} The state of Montana has long recognized the importance of conserving its public waters and
the necessity to maintain adeguate water supplies for the state’s water requirements, including

requirements for federal non-Indian and Indian reserved water rights held by the United States for federal

reserved lands and in trust for the various Indian tribes within the state’s boundaries. Although the state
of Montana also recognizes that, under appropriate conditions, the out-of-state transportation and use of
its public waters are not in conflict with the public welfare of its citizens or the conservation of its waters,
the following criteria must be met before out-of-state use may occur:

(a} The department and, it applicable, the legislature may not approve a change in appropriation
right for the withdrawal and transportation of appropriated water for use outside the state uniess the
appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one
or more public hearings that:

(i) depending on the volume of water diverted or consumed, the applicable criteria and procedures
of subsection (2) or (4} are met;

(i) the proposed out-of-state use of water is not contrary to water conservation in Montana; and

(i) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Mantana.

{b) In determining whether the appropriator has proved by clear and convincing evidence that the
reguirements of subsections (6l{a)(it} and (6){a)(iil} will be met, the department and, if applicable, the
legislature shail consider the following factors:

(it whether there are present or projected water shortages within the state of Montana;

(i) whether the water that is the subject of the proposed change in appropriaticn might feasibly
be transported to alleviate water shortages within the state of Maontana;

{iiil the supply and sources of water available to the applicant in the state where the applicant
intends to use the water; and

(ivl the demands placed on the applicant’s supply in the state where the applicant intends ta use
the water.

{c) When applying for a change in appropriation right to withdraw and transport water for use
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outside the state, the applicant shall submit to and comply with the iaws of the state of Montana governing
the appropriation and use of water,

{7) For any application for a change in appropriation right involving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the
proposed change in accardance with 85-2-307 and shall hold one or more hearings in accordance with
865-2-309 prior to its appraval or denial of the proposed change. The department shall provide notice and
may hold one or more hearings upon any other proposed change if it determines that a change might
adversely affect the rights of other persons.

{8) The department or the legislature, if applicable, may approve a change subject to terms,
conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section,
including limitations on the time for completion of the change. The department may extend time iimits
specified in the change approval under the applicable criteria and procedures of 85-2-312(3).

{%) Upon actual application of water to the proposed beneficial use within the time aliowed, the
appropriator shall notify the department that the appropriation has been completed. The notification must
contain a certified statement by a person with experience in the design, construction, or operation of
appropriation works describing how the appropriation was completed.

{(10) if a change is not completed as approved by the department or legislature or if the terms,
conditions, restrictions, and limitations of the change approval are not complied with, the department may,
atter notice and opportunity far hearing, require the appropriator to show cause why the change approval
should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may
modify or revoke the change approval.

(11) The original of a change approval issued by the department must be sent to the applicant, and
a duplicate must be kept in the office of the department in Helena.

(12} A person holding an issued permitor change approval that has not been perfected may change
the place of diversion, place of use, purpose of use, or place of storage by filing an application for change
pursuant to this section.

{13) A change in appropriation right contrary to the provisions of this section is invalid. An officer,
agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an
unauthorized change in appropriation right. A person or corporation may not, directly or indirectly,
personally or through an agent, officer, or employee, attempt to change an appropriation right except in
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accordance with this section.
(14) The department may adoptrules to implement the provisions of this section. {Terminates June
30, 1998-sec. 4, Ch. 740, L. 1991}

85-2-402. (Effective July 1, 1999] Changes in appropriation rights. (1) The right to make a change

subject to the provisions of this section in an exisling water right, a permit, or a state water reservation

is recognized and confirmed. In a change proceeding under this section, there is no presumption that an

applicant for a change in appropriation right cannot establish lack of adverse effect prior to the adjudication

of other rights in the source of supply pursuant to this chapter. An-appheantfera-changein-appropration

srpatternof-How-forperfested-usesn-the-sourge-aithe-supply: An appropriator may not make a change

in an appropriation right except, as permitted under this section, by applying for and receiving the approval
of the department or, if applicable, of the legislature. An applicant shall submit a correct and complete
application.

(2) Except as provided in subsections {4) through (6}, the department shall approve a change in
appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are
met:

{a) The proposed use change in appropriation right will not adversely affect the use of the existing

water rights of other persons or other perfected or planned uses or developments for which a permit or

certificate has heen issued or for which waterhas-been+reserved a state water resarvation has been issued

under part 3.

(b} Except for a temporary change autharization pursuant to 85-2-408 or for water use pursuant
to 85-2-439 that does not require appropriation works, the proposed means of diversion, construction, and
operation of the appropriation works are adequate.

(c) The proposed use of water is a beneficial use.

{d) Except for a temporary change authorization pursuant to 85-2-408 for instream flow to benefit
the fishery resource, the applicant has a possessory interest, or the written consent of the person with the
possessory interest, in the property where the water is to be put to beneficial use.

{e) Ifthe change inappropriationrightinvoives salvaged water, the proposed water-saving methods
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will salvage at least the amount of water asserted by the applicant.

(f}i The water quality of an appropriator will not be adversely affected.

{g} The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in
accordance with Title 75, chapter b, part 4, will not be adversely affected.

{3) The applicant is required to prove that the criteria in subsections {2}{f) and (2)(g) have been met
only if a valid objection is filed. A valid abjection must contain substantial credible information establishing
to the satisfaction of the department that the criteria in subsection (2}{f) or (2}{g}, as applicable, may not
be met.

(4) The department may not approve a change in purpose of use or place of use of an appropriation
of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the
appropriator proves by a preponderance of evidence that:

{a) the criteria in subsection (2} are met; and

(b} the proposed change is a reasonable use. A finding of reasonable use must be based on a
consideration of:

{i) the existing demands on the state water supply, as well as projected demands for water for
future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows
for the protection of existing water rights and aquatic life;

(i the benefits to the applicant and the state;

(i} the effects on the quantity and quality of water for existing uses in the source of supply;

{(ivl the availability and feasthility of using low-quality water for the purpose for which application
has been made;

{v] the effects on private property rights by any creation of or contribution to saline seep; and

{vi) the probable significant adverse environmental impacts of the proposed use of water as
determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20.

(5] The department may not approve a change in purpose of use or place of use for a diversion that
results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being
consumed uniess:

{a) the applicant proves by clear and convincing evidence and the department finds that the criteria
in subsections (2} and (4) are met; and

{b) the department then petitions the legislature and the legisiature affirms the decision of the
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department after one or more public hearings.
{6) The state of Montana has long recognized the importance of conserving its public waters and
the necessity to maintain adequate water supplies for the state’s water requirements, inciuding

requirements for federal non-Indian and Indian reserved water rights held by the United States for federal

reserved lands and in trust for the various Indian tribes within the state’s boundaries. Although the state
of Montana also recognizes that, under appropriate conditions, the out-of-state transportation and use of
its public waters are not in conflict with the public welfare of its citizens or the conservation of its waters,
the following criteria must be met before out-of-state use may occur:

{a) The department and, if applicable, the legislature may not approve a change in appropriation
right for the withdrawal and transportation of appropriated water for use outside the state unless the
appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one
or more public hearings that:

{i} depending on the volume of water diverted or consumed, the applicable criteria and procedures
of subsection {2} or {4} are met;

{ii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and

{iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Montana.

(b} [n determining whether the appropriator has proved by clear and convincing evidence that the
requirements of subsections (8){a)(ii} and (6)(a)(iii) will be met, the department and, if applicable, the
legislature shall consider the following factors:

(i} whether there are present or projected water shortages within the state of Montana;

(i} whether the water that is the subject of the proposed change in appropriation might feasibly
be transported to alleviate water shortages within the state of Montana:

(i) the supply and sources of water available to the applicant in the state where the applicant
intends to use the water; and

(ivi the demands placed on the applicant’s supply in the state where the applicant intends to use
the water.

(c) When applying for a change in appropriation right to withdraw and transport water for use
outside the state, the applicant shalt submit to and comply with the laws of the state of Montana governing
the appropriation and use of water.
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(7) For any application for a change in appropriation right involving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the
proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordénce with
85-2-309 prior to its approvat or denial of the proposed change. The department shall provide notice and
may hold one or more hearings upon any other proposed change if it determines that such a change might
adversely affect the rights of other persons.

{8} The department or the legislature, if applicable, may approve a change subject to such terms,
conditions, restrictions, and limitations as il considers necessary to satisfy the criteria of this section,
including limitations on the time for completion of the change. The department may extend time limits
specified in the change approval under the applicable criteria and procedures of 85-2-312(3).

{9) Upon actual application of water to the proposed beneficial use within the time allowed, the
appropriator shall notify the department that the appropriation has been completed. The notification must
contain a certified statement by a person with experience in the design, construction, or operation of
appropriation works describing how the appropriation was completed.

{10) If a change is not completed as approved by the department or legislature or if the terms,
conditions, restrictions, and limitations of the change approval are not complied with, the department may,
after notice and opportunity for hearing, require the appropriator to show cause why the change approval
should not be modified or revoked. |f the appropriator fails to show sufficient cause, the department may
modify or revoke the change approval.

{11) The original of a change approval issued by the department must be sent to the applicant, and
a duplicate must be kept in the office of the department in Helena.

(12) A person holding an issued permit or change approval that has not been perfected may change
the place of diversion, place of use, purpose of use, or place of storage by filing an application for change
pursuant to this section.

(13) A changein appro_priation right contrary to the provisions of this section is invalid. An officer,
agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an
unauthorized change in appropriation right. A person or corporation may not, directly or indirectly,
personally or through an agent, officer, or employee, attempt to change an appropriation right except in
accordance with this section.

{14} The department may adopt rules to imptement the provisions of this section. (Terminates June
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30, 2005--sec. 6, Ch. 322, L. 1995 )

85-2-402. (Effective July 1, 2005) Changes in appropriation rights. (1} The right to make a

change subject to the provisions of this section in_an existing water right, a permit, or a state water

reservation is recognized and confirmed. In a change proceeding under this section, there is no

presumption that an applicant for a change in appropriation right cannot establish lack_of adverse effect

prior to the adjudication of other rights in the source of supply pursuant to this chapter. Ar-appHeantior

An appropriator may not make a change in an appropriation right except, as permitted under this section,

by applying for and receiving the approval of the department or, if applicable, of the legistature. An
applicant shall submit & correct and complete application,

(2) Except as provided in subsections (4) through (6}, the department shall approve a change in
appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are
met:

{a) The proposed wuse change in appropriation right will not adversely affect the use of the existing

water rights of other persons or other perfected or planned uses or developments for which a permit or

certificate has been issued or for which waterhas-boen+raeserved a state water reservation has been issued

under part 3.

{b) The proposed means of diversion, construction, and operation of the appropriation works are
adequate.

(c) The proposed use of water is a beneficial use.

(d} The applicant has a possessory interest, or the written consent ot the person with the
possessory interest, in the property where the water is to be put to beneficial use.

(e} H the changein appropriation right involves salvaged water, the proposed water-saving methods
will salvage at least the amount of water asserted by the applicant.

(f) The water quality of an appropriator will not be adversely affected.

(g} The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in
accordance with Title 75, chapter 5, part 4, wili not be adversely affected.
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(3) The applicantis required to prove that the criteria in subsections (2){f) and {2)(g) have been met
only if a valid objection is filed. A valid objection must contain substantial credible information establishing
to the satisfaction of the department that the criteria in subsection (2)(f} or {2}(g}, as applicable, may not
be met.

(4) The department may not approve a change in purpose of use or place of use of an appropriation
of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the
appropriator proves by a preponderance of evidence that:

{a) the criteria in subsection (2) are met;

(b) the proposed change is a reasonable use. A finding of reasonable use must be based on a
consideration of:

(i} the existing demands on the state water supply, as well as projected demands for water for
future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows
tor the protection of existing water rights and aguatic life;

(i} the benefits to the applicant and the state;

(it} the effects on the quantity and quality of water for existing uses in the source of supply;

{iv) the availability and feasibility of using low-quality water for the purpose for which application
has been made;

(v} the effects on private property rights by any creation of or contribution 1o saline seep; and

{vi) the probable significant adverse environmental impacts ot the proposed use of water as
determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20.

{5) The department may not approve a change in purpose of use or place of use for a diversion that
results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being
consumed unless:

{a) the applicant proves by clear and convincing evidence and the department finds that the criteria
in subsections (2) and (4} are met; and

(b} the department then petitions the fegisiature and the legislature affirms the decision of the
department after one or more public hearings.

{6) The state of Montana has long recognized the importance of canserving its public waters and
the necessity to maintain adequate water supplies for the state’s water requirements. including
requirements for reserved water rights held by the United States for federal reserved lands and in trust for
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the various Indian tribes within the state’s boundaries. Although the state of Montana also recognizes that,
under appropriate conditions, the out-of-state transpartation and use of its public waters are not in conflict
with the public welfare of its citizens or the conservation of its waters, the following criteria must be met
before out-of-state use may occur:

{a} The department and, if applicable, the legisiature may not approve a change in appropriation
right for the withdrawal and transportation of appropriated water for use outside the state unless the
appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one
or more public hearings that:

{i) depending on the volume of water diverted or consumed, the applicable eriteria and procedures
ot subsection (2} or (4) are met;

(i) the proposed out-of-state use of water is not contrary to water conservation in Montana; and

(i) the proposed out-of-state use of water is not atherwise detrimental to the public welfare of the
citizens of Montana.

(b} In determining whether the appropriator has proved by clear and convincing evidence that the
requirements of subsections {6){a}(i) and (6}(a}{iii) will be met, the department and, if applicable, the
legislature shall consider the following factors:

(i} whether there are present or projected water shortages within the state of Montana;

{ii} whether the water that is the subject of the proposed change in appropriation might feasibly
be transported to alleviate water shortages within the state of Montana;

{iii} the supply and sources of water available to the applicant in the state where the applicant
intends to use the water; and

(iv) the demands placed on the applicant’s supply in the state where the applicant intends to use
the water.

{c) When applying for a change in appropriation right to withdraw and transport water for use
outside the state, the applicant shall submit to and comply with the laws cf the state of Montana governing
the appropriation and use of water.

{7) For any application for a change in appropriation right involving 4,000 or more acre-feet of
water a year and 5.5 or mare cubic feet per second of water, the department shall give notice ot the
proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with
85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and
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may hoid one or more hearings upon any other proposed change if it determines that such a change might
adversely atfect the rights of other persons.

{(8) The department or the legislature, if applicable, may approve a change subject to such terms,
conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section,
including limitations on the time {or completion of the change. The department may extend time limits
specified in the change approval under the applicable criteria and procedures of 85-2-312(3).

(9} Upon actual application of water to the proposed beneficial use within the time allowed, the
appropriator shall notity the department that the appropriation has been completed. The notification must
contain a certified statement by a person with experience in the design, construction, or operation of
appropriation works describing how the appropriation was completed.

(10) If a change is not completed as approved by the department or legisiature or if the terms,
conditions, restrictions, and limitations of the change approval are not complied with, the department may,
atter notice and opportunity for hearing, require the appropriator to show cause why the change approval
should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may
modify or revoke the change approval.

(11) The original of a change approval issued by the departmem must be sent to the applicant, and
a duplicate must be kept in the office of the department in Helena.

(12} A person holding an issued permit or change approval that has not been perfected may change
the place of diversion, place of use, purpose of use, ar place ot storage by filing an application for change
pursuant to this section.

{13) A change in appropriation right contrary to the provisions of this section is invalid, An officer,
agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an
unauthorized change in appropriation right. A persen or corporation may not, directly or indirectly,
personally or through an agent, officer, or employee, attempt to change an appropriation right except in
accordance with this section.

(14} The department may adopt rules to implement the provisions of this section.”

NEW SECTION. SECTION 19. WATER ADMINISTRATION AGREEMENTS WITHIN INDIAN

RESERVATIONS. (1) BECAUSE iT APPEARS TO BE TO THE COMMON ADVANTAGE OF THE STATE AND

INDIAN TRIBES TO COOPERATEIN MATTERS INVOLVING THE PERMITTING AND USE OF WATER WITHIN
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THE EXTERIOR BOUNDARIES OF AN INDIAN RESERVATION PRIOR TO THE FINAL ADJUDICATION OF

INDIAN RESERVED WATER RIGHTS AND BECAUSE THE STATE DOES NOT INTENB BY ENACTMENT OF

THIS SECTION TO LIMIT, EXPAND, ALTER, OR WAIVE STATE JURISDICTION TO ADMINISTER WATER

RIGHTS WITHIN THE EXTERIOR BOUNDARIES OF AN INDIAN RESERVATION, PURSUANT 7O THE

REQUIREMENTS OF TITLE 18, CHAPTER 11, THE DEPARTMENT MAY NEGOTIATE AND CONCLUDE AN

INTERIM AGREEMENT WITH THE TRIBAL GOVERNMENT OF ANY INDIAN TRIBE IN MONTANA PRIQR TO

FINAL ADJUDICATION OF INDIAN RESERVED WATER RIGHTS FOR THE PURPOSE OF IMPLEMENTING

A WATER ADMINISTRATION PLAN AND A PERMITTING PROCESS FOR THE ISSUANCE OF WATER

RIGHTS AND CHANGES IN WATER RIGHT USES WITHIN THE EXTERIOR BOUNDARIES OF AN INDIAN

RESERVATION.
(2) AN AGREEMENT ENTERED INTQ PURSUANT TQO SUBSECTION {1} MUST:

{A] PROVIDE FOR THE RETENTION OF EXCLUSIVE AUTHORITY BY THE STATE TO ISSUE

PERMITS TO APPLICANTS WHO ARE NOT MEMBERS OF THE TRIBE AND TO ISSUE CHANGE OF USE

AUTHORIZATIONS;

{B) PROVIDE THAT ANY PERMITS MUST BE ISSUED IN ACCORDANCE WITH THE CRITERIA

ESTABLISHED BY STATE LAW; AND

(C} PROVIDE THAT PERMITS MAY BE ONLY FOR NEW USES WIiTH A DATE OF PRICRITY IN

COMPLIANCE WITH STATE LAW.

{3) PRIORTO CONCLUDING ANY AGREEMENT UNDER THIS SECTION, THE DEPARTMENT SHALL

HOLD PUBLIC MEETINGS, AFTER PROPER PUBLIC NOTICE OF THE MEETINGS HAS BEEN GIVEN AND THE

PROPOSED AGREEMENT HAS BEEN MADE AVAILABLE FOR PUBLIC REVIEW, TO AFFORD THE PUBLIC

AN OPPORTUNITY TO COMMENT ON THE CONTENTS QF THE AGREEMENT,

NEW SECTION. Section 20. Notification to tribal governments. The secretary of state shall send

a copy of [this act] to each tribal government located on the seven Montana reservations.

NEW SECTION. SECTION 21. CODIFICATION INSTRUCTION. [SECTION 191 IS INTENDED TO

BE_CODIFIED AS AN INTEGRAL PART OF TITLE 85, CHAPTER 2, AND THE PROVISIONS OF TITLE 85,

CHAPTER 2, APPLY TG [SECTION 19].
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1 NEW SECTION. SECTION 22. iF SENATEBILL NO. 53 |S NOT PASSED AND APPROVED, THEN:
2 (1) ISECTION 6 OF THIS ACT], AMENDING 85-2-302, IS VOID; AND

3 (2) SUBSECTION (6) OF 85-2-101, INSERTED IN [SECTION 1 OF THIS ACT] IS VOID.

4

5 NEW SECTION. Section 23. Saving clause. [This act] does not affect rights and duties that

6 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

7 act],

9 NEW SECTION. Saction 24. Retroactive applicability. [Section 1] applies retroactively, within the
10 meaning of 1-2-108, 1o all permits and change authorizations issued by the department of natural resources

11 and conservation after July 1, 1973.

12
13 NEW SECTION. Section 25. Effective date. [This act] is effective on passage and approval.
14 -END-
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SENATE BILL NO. 97
INTRCDUCED BY GROSFIELD
BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WATER LAWS TO CLARIFY THAT
THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION MAY ISSUE WATER PERMITS AND
CHANGE AUTHORIZATIONS PRIOR TO THE COMPLETION OF AN ADJUDICATION IN A SOURCE OF
SUPPLY; CLARIFYING THAT WATER RESERVED UNDER STATE LAW IS NOT SYNONYMOUS WITH
FEDERAL AND INDIAN RESERVED WATER RIGHTS UNDER FEDERAL LAW; ALLOWING THE DEPARTMENT

TONEGOTIATEINTERIM AGREEMENTS WITH TRIBAL GOVERNMENTS; AMENDING SECTIONS 85-2-101,
85-2-102,85-2-217,85-2-228,85-2-301,85-2-302, 85-2-311,85-2-313,85-2-316, 8B5-2-321,85-2-329,
85-2-331, 85-2-336, 86-2-340, B5-2-341, 85-2-342, 85-2-401, AND 85-2-402, MCA; AND PROVIDING
AN IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE."

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.

THIRD READING
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APPROVED BY CCM ON
NATURAL RESOURCES

SENATE BILL NO. 97
INTRODUCED BY GROSFIELD
BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WATER LAWS TO CLARIFY THAT
THE DEPARTMENT OF NATURAL RESCURCES AND CONSERVATION MAY ISSUE WATER PERMITS AND
CHANGE AUTHORIZATIONS PRIOR TO THE COMPLETION OF AN ADJUDICATION IN A SOURCE OF
SUPFLY; CLARIFYING THAT WATER RESERVED UNDER STATE LAW IS NOT SYNONYMQUS WITH
FEDERAL AND INDIAN RESERVED WATER RIGHTS UNDER FEDERAL LAW; REQUIRING A WATER JUDGE

TO GIVE PRIORITY OVER OTHER ADJUDICATION [SSUES TO ISSUES CERTIFIED TO THE DISTRICT

COURT BY THE DEPARTMENT: ALLOWING THE DEPARTMENT TO NEGOTIATE INTERIM AGREEMENTS

WITH TRIBAL GOVERNMENTS; AMENDING SECTIONS B5-2-101, 85-2-102, 85-2-217, 85-2-228,

85-2-301, 861-302,85-2-309,85-2-311,85-2-313,85-2-316,85-2-321,85-2-329,85-2-331,85-2-336,
85-2-340, 85-2-341, 8b5-2-342, 85-2-401, AND 85-2-402, MCA; AND FROVIDING AN IMMEDIATE
EFFECTIVE DATE AND A RETROCACTIVE APPLICABILITY DATE."

WHEREAS, the Montana Supreme Court, in In_the Matter of the Application for Beneficial Water

Use Permit Nos. 66459-76L, Ciotti; 64988-q/6L, Starner; and Application for Change of Appropriation

Water Right No. G15152-s761, Pope, which was decided August 22, 1996, held that an applicant for a

permit or change of use authorization on the Flathead Indian Reservation may not as a matter of law meet
the applicant’s burden of proof to establish that the proposed use will not interfere unreasonably with
planned uses or developments faor which water has been reserved until the Confederated Salish and
Kootenai Tribes’ federal reserved water rights are quantified; and

WHEREAS, in 1973, Montana enacted comprehensive legislation referred to as the Montana Water
Use Act of 1973, codified in Title 85, chapter 2, to implement Article IX, section 3{4), of the Montana
Constitution, which requires that the Legislature provide for the administration, control, and regulation of
water rights and establish a system of centralized records of all water rights, and to implement Article IX
making the water of the state subject to appropriation for beneficial use by its citizens; and

WHEREAS, Title 85, chapter 2, as amended, provides for the comprehensive adjudication of water

rights and the continued development of Montana’s water resources through a permit and change
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authorization process; and

WHEREAS, historically in Montana, water has been developed, water use rights acquired, and
changes in water use completed in the absence of the adjudication of water rights in a source of supply;
and

WHEREAS, since Ju‘ly 1, 1973, it has been the intent of the Legislature that provisional permits and
change authorizations be issued pursuant to statutory standards in the absence of a completed adjudication
in a source of supply; and

WHEREAS, the dissent filed with the Montana Supreme Court decision raisgs a concern that the
majority decision may be interpreted to apply statewide, but that interpretation does not reflect the intent
of the Legislature to allow for the continued wise and efficient use of Montana’s water resources and
Montana's growing economy as required under Title 85, chapter 2,

STATEMENT OF INTENT

THE LEGISLATURE INTENDS THAT THE MONTANA SUPREME COURT'S DECISION IN IN THE

MATTER OF THE APPLICATION FOR BENEFICIAL WATER USE PERMIT NOS. 66459-76L, CIOTTI,

64988-G76L, STARNER; AND APPLICATION FOR CHANGE OF APPROPRIATION WATER RIGHT NO,

G15152-5761, POPE, 53 ST. REP. 777 AT 784, 923 P.2D 1073, BE NEGATED BY THE PASSAGE AND

APPROVAL QF THISBILL. THE LEGISLATURE FURTHER INTENDS THAT THE PORTION OF THE DISTRICT

COURT DECISION IN UNITED STATES V. DNRC (15T JUDICIAL DISTRICT, MONTANA, JUNE 15, 1987),

NO. 50612, {SEE ALSO THE CONCURRING OPINI-ON IN THE MONTANA SUPREME COURT'S DECISION

ININTHE MATTEHVDF THE APPLICATION FOR BENEFICIAL WATER USE PERMIT NOS. 664593-76L CIOTTI,

£64988-G76L, STARNER; AND APPLICATION FOR CHANGE OF APPROPRIATION WATER RIGHT NO.

G15152-5761, POPE, 53 ST. REP. 777 AT 784, 923 P.2D 1073), DETERMINING THAT IN THE ABSENCE

OF A QUANTIFICATION OF EXISTING WATER RIGHTS, THE DEPARTMENT OF NATURAL RESOURCES

AND CONSERVATION DOES NOT HAVE THE AUTHORITY TO ISSUE A PERMIT FOR A NEW WATER

APPLICATION WHEN QUESTIONS OF SENIOR CONFLICTING CLAIMS ARE RAISED, BE NEGATED BY THE

PASSAGE AND APPROVAL OF THIS BILL, SPECIFICALLY BY THE PASSAGE AND APPROVAL OF THE
AMENDMENTS TO 85-2-311. A STATEMENT OF INTENT IS DESIRED FOR THIS BILL IN ORDER TO

PROVIDE GUIDANCE TO THE DEPARTMENT UNDER 85-2-311 CONCERNING IMPLEMENTATION AND

INTERPRETATION OF THEPHYSICAL AVAILABILITY OF WATERAND REASCNABLELEGAL AVAILABILITY

OF WATER CRITERIA. TO FIND THAT WATER IS AVAILABLE FOR THE ISSUANCE OF A PERMIT, THE
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DEPARTMENT SHALL REQUIRE A THREE-STEP ANALYSIS INVOLVING THE FOLLOWING FACTORS:

IDENTIFY PHYSICAL WATER AVAILABILITY, IDENTIFY EXISTING LEGAL DEMANDS ON THE SQURCE OF

SUPPLY, AND COMPARE AND ANALYZE THE PHYSICAL WATER SUPPLY AT THE PROPGSED POINT QF

DIVERSION WITH THE EXISTING LEGAL DEMANDS ON THE SOQURCE OF SUPPLY. THE THREE-STER

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA.:

Section 1. Section 85-2-101, MCA, is amended to read:

"85-2-101. Declaration of policy and purpose. {1) Pursuant to Article [X of the Montana
constitution, the legislature declares that any use of water is a public use and that the waters within the
state are the property of the state for the use of its people and are subject to appropriation for beneficial
uses as provided in this chapter.

{2) A purpose of this chapter is to implement Article IX, section 3(4), of the Montana constitution,
which requires that the legislature provide for the administration, contro!, and regulation of water rights and
establish a system ot centralized records of all water rights. The legislature declares that this system of
centralized records recognizing and establishing all water rights is essential for the documentation,
protection, preservation, and future beneficial use and development of Montana’s water for the state and
its citizens and for the continued development and completion of the comprehensive state water plan.

(3) It is the policy of this state and a purpose of this chapter to encourage the wise use of the
state’s water resources by making them avaitable for appropriation consistent with this chapter and to
provide for the wise utilization, development, and conservation of the waters of the state for the maximum
benefit of its people with the least possible degradation of the natural aquatic ecosystems. In pursuit of this
policy, the state encourages the development of facilities which that store and conserve waters for
beneficial use, for the maximization of the use of those waters in Montana, for the stabilization of stream
flows streamflows, and for ground water recharge.

{4) Pursuant to Article 1X, section 3(1}, of the Montana constitution, it is further the policy of this
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state and a purpose of this chapter to recognize and confirm all existing rights to the use of any waters for
any useful or beneficial purpose.

{6) It is the intent of the legislature that the statutory determinations for issuing new water use

permits and authorizing changes do not require the adjudication of all water rights in the source of suppiy.

The legislature recognizes the unique character and nature of water resources of the state. Because water

i$ a resource that is subject to use and reuse, such as through return flows, and because at most times all

water rights on a source will not be exercised to their full extent simultaneously, it is recognized that an

adiudication is not a water availability study. Consequently, the legislature has provided an administrative

forum for the factual investigation into whether water is available for new uses and changes both before

and after the completion of an adjudication in the source of supply. To allow for_orderly permitting in the

absence of a complete adiudication in the source of supply, permits issued under. this chapter are

provisional. A provisional permit is subject to reduction, modification, or revocation by the departiment as

provided in 85-2-313 upon completion of the general adjudication.

{(6) 1T 1S THE INTENT OF THE LEGISLATURE THAT THE STATE, TO FULFILL ITS CONSTITUTIONAL

DUTIES AND TO EXERCISE ITS HISTORIC POWERS AND RESPONSIBILITIES TO ITS CITIZENS LIVING ON

ANDOFFRESERVATIONS, COMPREHENSIVELY ADJUDICATEEXISTING WATER RIGHTS ANDREGULATE

WATER USE WITHIN THE STATE. IT IS FURTHER THE LEGISLATURE'S INTENT THAT THE STATE, TO

THE FULLEST EXTENT POSSIBLE, RETAIN AND EXERCISE ITS AUTHORITY TO REGULATE WATER USE

AND PROVIDE FORUMS FOR THE PROTECTION OF WATER RIGHTS, INCLUDING FEDERAL NON-INDIAN

AND INDIAN WATER RIGHTS, AND RESQOLVE ISSUES CONCERNING ITS AUTHORITY OVER WATER

RIGHTS AND PERMITS, BOTH PRIOR TO AND AFTER THE FINAL ADJUDICATION OF WATER RIGHTS.

IN FURTHERANCE OF THIS LEGISLATIVE INTENT:

(A) ALL PERMITS ISSUED ARE PROVISIONAL, ANDIT IS THE INTENT OF THE LEGISLATURE THAT
THIS STATUS PROVIDE ENFORCEABLE LEGAL PROTECTION FOR EXISTING RIGHTS; AND

(B) ANY JUDICIAL DETERMINATION OF THE STATE'S AUTHORITY TO ISSUE PROVISIONAL

PERMITS ON OR OFF RESERVATIONS SHOULD BE DECIDED IN THE APPROPRIATE STATE FORUM."
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Section 2, Section 85-2-102, MCA, is amended to read:

"85-2-102. (Temporary) Definitions. Unless the context requires otherwise, in this chapter, the
following definitions apply: |

{1) "Appropriate” means to:

{(a) divert, impound, or withdraw (including by stock for stock water) a quantity of water;

(b} in the case of a public agency, reserve water in accordance with 85-2-316;

{c) in the case of the department of fish, wildlife, and parks, lease water in accordance with
85-2-436; or

(d) in the Upper Clark Fork River basin, maintain and enhance streamflows to henefit the fishery
resource in accordance with 85-2-439,

(2) "Beneficial use”, uniess otherwise provided, means:

(a)l a use of water for the benefit of the appropriator, other persons, or the public, including but
not limited to agricultural {including stock water), domestic, fish and wildlife, industrial, irrigation, mining,
municipal, power, and recreational uses;

(b) a use of water appropriated by the department for the state water leasing program under
85-2-141 and of water leased under a valid lease issued by the department under 85-2-141;

{c} a use of water by the department of fish, wildlife, and parks pursuant to a lease authorized
under 85-2-436; or

{d) ause of water to maintain and enhance streamflows to benefit the fishery resource in the Upper
Clark Fork River basin as part of the Upper Clark Fork River basin instream flow pilot program authorized
under 85-2-439.

{3) "Certificate” means a certificate of water right issued by the department.

{4) "Change in appropriation right" means a change in the place of diversion, the place of use, the
purpose of use, or the place of storage.

{5) "Commission” means the fish, wildiife, and parks commission provided for in 2-15-3402.

(6) "Correct and complete” means that the information required 1o be submitted conforms to the
standard of substantial credible information and that all of the necessary parts of the form requiring the
infarmation have been filled in with the required information.

{7} "Declaration” means the declaration of an existing right filed with the department under section
8, Chapter 452, Laws of 1973.
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{8} "Department" means the department of natural resources and conservation provided for in Title

2, chapter 15, part 33,

{9) "Existing right" or_"existing water right" means a right to the use of water that would be

protected under the law as it existed prior to July 1, 1973. The term includes federal non-indian and indian

reserved water rights created under federal law and water rights created under state law.

(10) "Ground water" means any water that is beneath the ground surface.

{(11) "Late claim” means a claim to an existing right forfeited pursuant to the conclusive
presumption of abandonment under 85-2-226.

{12) "Permit" means the permit to appropriate issued by the department under 85-2-301 through
85-2-303 and 85-2-306 through 85-2-314.

{13) "Person” means an individual, association, partnership, corporation, state agency, political
subdivision, the United States or any agency of the United States, or any other entity.

{14) "Political subdivision” means any county, incorporated city or town, public corporation, or
district created pursuant to state law or other public body of the state empowered to appropriate water.
The term does not mean a private corporation, association, or group.

{15) "Salvage” means to make water available for beneficial use from an existing valid appropriation
thraugh application of water-saving methods.

{16) "State water reservation" means a water right created under state law after July 1, 1973, that

reserves water for existing or future beneficial uses or that maintains a minimum flow, level, or guality of

water throughout the year or at periods or far defined lengths of time.

{464(17) "Substantial credible information" means probable, believable facts sufficient to support
a reasonable |legal theory upon which the department should proceed with the action requested by the
person providing the information.

HA{18) "Waste" means the unreasonable loss of water through the design or negligent operation
of an appropriation or water distribution facility or the application of water to anything but a beneficiat use.

H8H19) "Water" means all water of the state, surface and subsurface, regardiess of its character
or manner of occurrence, including but not limited to geothermal water, diffuse surface water, and sewage
effluent.

+83(20] "Water division” means a drainage basin as defined in 3-7-102.

{20421) "Water judge" means a judge as provided far in Title 3, chapter 7.
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£213(22) "Water master” means a master as provided for in Title 3, chapter 7.

+21{23) "Watercourse" means any naturally occurring stream or river from which water is diverted
for beneficial uses. It does not include ditches, culverts, or other marmade constructed waterways.

+£31(24) "Well" means any artificial opening or excavation in the ground, however made, by which
ground water is sought or can be obtained or through which it flows under natural pressures or is artificially
withdrawn. (Terminates June 30, 1999--sec, 4, Ch. 740, L. 1991.)

85-2-102. (Effective July 1, 1999) Definitions. Unless the context requires otherwise, in this
chapter, the following definitions apply:

(1) "Appropriate" means:

(a) to divert, impound, or withdraw {including by stock for stock water) a quantity of water;

(b} in the case of a public agency, to reserve water in accordance with 85-2-316; or

{c) in the Upper Clark Fork River basin, to maintain and enhance streamflows to benefit the fishery
resource in accordance with 85-2-439,

(2) "Beneficial use”, unless otherwise provided, means:

(a) a use of water for the benefit of the appropriator, other persons, or the public, including but
not limited to agricultural {including stock water}, domestic, fish and wildlife, industrial, irrigation, mining,
municipal, power, and recreational uses;

{b) a use of water appropriated by the department for the state water leasing program under
85-2-141 and of water leased under a valid lease issued by the department under 85-2-141; or

(c) ause of water to maintain and enhance streamflows to benefit the fishery resource in the Upper
Clark Fork River basin as part of the Upper Clark Fork River basin instream flow pilot preagram authorized
under 85-2-439,

(3) "Certificate” means a certificate of water right issued by the department.

{4) "Change in appropriation right" means a change in the place of diversion, the place of use, the
purpose of use, or the place of storage.

{6} "Correct and complete” means that the information required to be submitted confarms to the
standard of substantiai credible information and that ail of the necessary parts of the form requiring the
information have been filled in with the required information.

(6) "Declaration” means the declaration of an existing right filed with the department under section

8, Chapter 452, Laws of 1973.
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{7} "Department" means the department of natural resources and conservation provided forin Title
2, chapter 15, part 33.

(8) "Existing right” gr "existing water right" means a right to the use of water that would be

protected under the law as it existed prior to July 1, 1973. The term includes federai non-indian and Indian

reserved water rights created under federal law and water rights created under state law.

(9 "Ground water” means any water that is beneath the ground surface.

(10} "Late claim" means a claim to an existing right forfeited pursuant to the conclusive
presumption of abandonment under 85-2-226.

{11} "Permit” means the permit to appropriate issued by the department under 85-2-301 through
86-2-303 and 85-2-306 through 85-2-314,

{12) "Person"” means an individual, association, partnership, corporation, state agency, political
subdivision, the United States or any agency of the United States, or any other entity.

{13) "Political subdivision" means any county, incorporated city or town, public corporation, or
district created pursuant to state law or other public body of the state empowered to appropriate water.
The term does not mean a private corporation, association, or group.

(14) "Salvage” means tc make water available for beneficial use from an existing valid appropriation
through application of water-saving methods.

{15) "State water reservation” means a water right created under state law after July 1, 1973, that

reserves water for existing or future beneficial uses or that maintains a minimum flow, level, or quality of

water throughout the year or at periods or for defined lengths of time.

83+ 16]) "Substantial credible information” means probable, believable facts sufficient to support
a reasonable legal theory upon which the department should proceed with the action requested by the
person providing the information.

H81(17) "Waste" means the unreasonable loss of water through the design or negligent operation
of an appropriation or water distribution facility or the application of water to anything but a beneficial use.

HA{18) "Water” means all water of the state, surface and subsurface, regardiess of its character
or manner of occurrence, including but not limited to geothermal water, diffuse surface water, and sewage
effluent.

8419} "Water division" means a drainage basin as defined in 3-7-102.

£+8}(20] "Water judge” means a judge as provided for in Title 3, chapter 7.
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£203(21) "Water master” means a master as provided for in Title 3, chapter 7.

R41(22) "Watercourse” means any naturally occurring stream or river fram which water is diverted
for beneficial uses. It does not include ditches, culverts, or other manmade constructed waterways.

+22{23) "Well" means any artificial opening or excavation in the ground, however made, by which
ground water is sought or can be obtained or through which it flows under natural pressures or is artificially
withdrawn, (Terminates June 30, 2005--sec. 14, Ch. 487, L. 1895.)

85-2-102. (Effective July 1, 2005) Definitions. Unless the context requires otherwise, in this
chapter, the following definitions apply:

(1) "Appropriate” means to:

(a) divert, impound, or withdraw (inciuding by stock for stock water) a quantity of water;

(b} in the case of a public agency, to reserve water in accordance with 85-2-3186; or

(c) in the case of the department of fish, wildlife, and parks, to lease water in accordance with
85-2-436.

{2) "Beneficial use", uniess otherwise provided, means:

{a) a use of water for the benefit of the appropriator, other persons, or the public, including but
not limited to agricultural {including stock water), domestic, fish and wildlife,‘ industrial, irrigation, mining,
municipal, power, and recreational uses;

{b) a use of water appropriated by the department for the state water leasing program under
85-2-141 and of water leased under a valid iease issued by the department under 85-2-141; and

{c} a use of water by the department of fish, wildlife, and parks pursuant to a lease authorized
under 85-2-436.

{3) "Certificate" means a certificate of water right issued by the department.

{4) "Change in appropriation right" means a change in the place of diversion, the place of use, the
purpose of use, aor the place of starage.

(5) "Commission" means the fish, wildlife, and parks commission provided for in 2-15-3402.

{68) "Carrect and complete” means that the information required to be submitted conforms to the
standard of substantial credible information and that all of the necessary parts of the form requiring the
information have been filled in with the required information.

{7) "Declaration™ means the declaration of an existing right filed with the department under section

8, Chapter 452, Laws of 1973.
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{8) "Department" means the department of natural resources and conservation provided for in Title
2, chapter 15, part 33.

(9) "Existing right" ot "existing water right” means a right to the use of water that would be

protected under the law as it existed prior to July 1, 1973. The term includes federal non-Indian and [ndiar

reserved water rights created under federal law and water rights created under state law.

{10} "Ground water" means any water that is beneath the ground surface.

{11) "Late claim" means a claim to an existing right forfeited pursuant to the conciusive
presumption of abandonment under 85-2-226.

{12} "Permit” means the permit to appropriate issued by the department under 85-2-301 through
B5-2-303 and 85-2-306 through 85-2-314.

{(13) "Person" means an individual, association, partnership, corporation, state agency, political

subdivision, the United States or any agency thereof of the United States, or any other entity.

{14) "Political subdivision" means any county, incorporated city or town, public corporation, or
district created pursuant to state law or other public body of the state empowered to appropriate water.
The term does not mean a private corporation, association, or group.

{15} "Salvage" means to make water available for beneficial use from an existing valid appropriation
through application of water-saving methods.

{16) "State water reservation” means a water right created under state law after July 1, 1973, that

reserves water for existing or future beneficial uses or that maintains a minimum flow, level, or quality of

water throughout the year or at pericds or for defined lengths of time.

£63(17} "Substantial credible information” means probable, believable facts sufficient to support
a reasonable legal theary upon which the department should proceed with the action requested by the
person providing the information. |

{18} "Waste” means the unreasonable loss of water through the design or negligent operation
of an appropriation or water distribution facility or the application of water to anything but a beneficial use.

£83{19) "Water" means all water of the state, surface and subsurface, regardtess of its character
or manner of occurrence, including but not limited to geothermal water, diffuse surface water, and sewage
effluent.

H9}{20) "Water division" means a drainage basin as defined in 3-7-102.

20421} "Water judge” means a judge as provided for in Title 3, chapter 7.
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£21{22) "Water master” means a master as provided for in Title 3, chapter 7.

22123} "Watercourse” means any naturally occurring stream or river from which water is diverted
for beneficial uses. It does not include ditches, culverts, or other manmade constructed waterways.

£33(24) "Well" means any artificial opening or excavation in the ground, however made, by which
ground water is sought or can be obtained or through which it flows under natural pressures or is artificially

withdrawn."”

Section 3. Section 85-2-217, MCA, is amended to read:

"85-2-217. Suspension of adjudication. While negotiations for the conclusion of a compact under
part 7 are being pursued, all proceedings to generally adjudicate reserved Indian water rights and federai
reserved water rights of those tribes and federal agencies whish that are negotiating are suspended. The

obligation to file water rights claims for those federal nen-indian and Indian reserved rights is also

suspended. This suspension shai-be is effective until July 1, 1999, as lang as negotiations are continuing
or ratification of a completed compact is being sought. If approval by the state legislature and tribes or
federal agencies has not been accomplished by July 1, 1999, the suspension shal must terminate on that
date. Upon termination ‘of the suspension of this part, the tribes and the federal agencies shall-be are
subject to the special filing requirements of B5-2-702(3) and all other requirements of the state water
adjudication system provided for in Title 85, chapter 2. Those tribes and federal agencies that choose not

to negotiate their federal non-Indian and indian reserved water rights are subject to the full operation of the

state adjudication system and may not benefit from the suspension provisions of this section.”

Section 4. Section 85-2-228, MCA, is amended to read:

‘ "85-2-228, Federal reserved water rights with priority date of July 1, 1973, or later -- process and
adjudication -- purpose. (1) The purpose of this section is to ensure that a federal reserved water right with
a priority date of July 1, 1973, or later be is subject to the same process and adjudication as a federal
reserved water right with a priority date before July 1, 1973.

(2) Under authority granted to the states by 43 U.5.C. 666, a federal reserved water right that has
a priority date of July 1, 1973, or later and that is asserted by a federal agency is subject to the claim filing
requirements and all other applicable requirements of the state water adjudication system provided for in

Title 85, chapter 2, parts 2 and 7.
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(3) At the request of a federal agency, the reserved water rights compact commission may
negotiate to conclude a compact under Title 85, chapter 2, part 7, for a federal reserved water right with
a priority date of July 1, 1973, or later.

(4) Whenever necessary, a water judge may reopen any decree issued pursuant to Title 85. chapter

2, to process the asserted or negotiated federal reserved water right.”

Section 5. Section 85-2-301, MCA, is amended to read:

"85-2-301. Right to apprapriate -- recognition and confirmation of permits issued after July 1,
1973. (1) After July 1, 1973, a person may not appropriate water except as provided in this chapter. A
person may emly appropriate water only for a beneficial use.

(2) (a) Oniy the department may appropriate water by permit in either of the following instances:

(i) for transport outside the following river basins:

{A) the Clark Fork River and its tributaries to its confluence with Lake Pend Oreille in Idaha;

{B} the Kootenai River and its tributaries to its confluence with Kootenay Lake in British Columbia;

(C) the St. Mary River and its tributaries to its confluence with the Oldman River in Alberta;

D) the Little Missouri River and its tributaries to its confluence with Lake Sakakawea in North
Dakota;

(E) the Missouri River and its tributaries to its confluence with the Yellowstane River in North
Dakota; and

{F) the Yellowstone River and its tributaries to its confluence with the Missouri River in North
Dakota; or

(i} whenever water in excess of 4,000 acre-feet a year and 5.5 cubic feet per second, for any use,
is to be consumed.

(b) Water for these purposes ot in these amounts may be leased from the department by any
person under the provisions of 85-2-141.

(3) A right to appropriate water may not be acquired by any other method, including by adverse
use, adverse possession, prescription, or estoppel. The method prescribed by this chapter is exciusive.

(4) All permit actions of the department after July 1, 1973, are recoanized and confirmed subject

to this part and any terms, conditions, and limitations piaced on a permit by the department.”
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SECTION 6. SECTION 85-2-309, MCA, 1S AMENDED TO READ.

"85-2-309. Hearings on objections -- jurisdiction. (1) If the department determines that an
objection to an application for a permit or change approval under 85-2-402 states a valid objection, it shall
hold a public hearing on the objection within 60 days from the date set by the department for the filing of
objections, after serving notice of the hearing by certified mail upon the applicant and the objector, unless
the department certifies an issue to the district court for determination by a water judge under subsection
(2). The department may consolidate hearings if more than one objection is filed to an application. The
department shall file in its records proof of the service by affidavit of the department.

(2) {a) At any time prior to commencement or befare the conclusion of a hearing as provided in
subsection {1), the department may in its discretian certify to the district court all factual and legal issues
invelving the adjudication or determination of the water rights at issue in the hearing, including but not

limited to issues of abandonment, quantification, or relative priority dates. Certified controversies must be
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given priority by a water judge over all other adjudication matters.

(b} If the department fails to certify an issue as provided in this section after a timely request by
a party to the hearing, the department shall include its denial to certify as part of the record of the hearing.

{b3{c} Upon determination of the issues certified to it by the department, the court shall remand
the matter to the department for further processing of the application under this chapter.

(3) Subsection (2) does not apply in the case of a matter considered at a hearing under this section

pursuant to 85-2-316 or 85-2-322."

Section 7. Section 85-2-311, MCA, is amended to read:

"85-2-311. Critaria for issuance of permit. (1) A permit may be issued under this part prior to the

adjudication of existing water rights in a source of supply. In a permit proceeding under this part there is

no presumption that an applicant for a permit cannot meet the statutory criteria of this section prior to the

adjudication of existing water rights pursuant to this chapter. IN MAKING A DETERMINATION UNDER THIS

SECTION, THE DEPARTMENT MAY NOT ALTER THE TERMS AND CONDITIONS OF AN EXISTING WATER

RIGHT OR AN ISSUED CERTIFICATE, PERMIT, OR STATE WATER RESERVATION. Except as provided in

subsections {3) and (4}, the department shall issue a permit if the applicant proves by a preponderance of

evidence that the following criteria are met:

{a){l) there are-whapproprated-waters-in-the-source-of-supply is water physically available at the

proposed point of diversions

{1 WATER CAN REASONABLY BE CONSIDERED LEGALLY AVAILABLE DURING THE PERIOD IN

WHICH THE APPLICANT SEEKS TO APPROPRIATE, IN THE AMOUNT REQUESTED, BASED ON THE

RECORDS OF THE DEPARTMENT AND OTHER EVIDENCE PROVIDED TO THE DEPARTMENT. LEGAL
AVAILABILITY 1S DETERMINED USING AN ANALYSIS INVOLVING THE FOLLOWING FACTORS:
(A} IDENTIFICATION OF PHYSICAL WATER AVAILABILITY;

{B} IDENTIFICATION OF EXISTING LEGAL DEMANDS ON THE SOURCE OF SUPPLY THROUGHOUT

THE AREA OF POTENTIAL IMPACT BY THE PROPOSED USE: AND
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(C} ANALYSIS OF THE EVIDENCE ON PHYSICAL WATER AVAILABILITY AND THE EXISTING

LEGAL DEMANDS, INCLUDING BUT NOT LIMITED TO A COMPARISON OF THE PHYSICAL WATER
SUPPLY AT THE PROPOSED POINT OF DIVERSION WITH THE EXISTING LEGAL DEMANDS ON THE

SUPPLY OF WATER.

(b} the water rights of a prior appropriator UNDER AN EXISTING WATER RIGHT, A CERTIFICATE,

A PERMIT, OR A STATE WATER RESERVATION will not be adversely affected. In this subsection {1i{b),

adverse effect must be determined based on a consideration of;

i+ an applicant’s plan for the exercise af the permit that demonstrates that the applicant’s use of

the water will be controlied so the water right of a prior appropriator will be_satisfieds;

(c) the proposed means of diversion, construction, and operation of the appropriation works are
adequate;

(d) the proposed use of water is a beneficial use;

{#e) the applicant has a possessory interest, or the written consent of the person with the

possessory interest, in the property where the water is to be put to beneficial use;

tg+(f) the water quality of a prior appropriator will not be adversely affected;

{hiHg) the proposed use will be su'bstamially in accordance with the classification of water set for
the source of supply pursuant to 75-5-301(1}; and

{#h) the ability of a discharge permitholder to satisfy effluent limitations of a permit iséued in
accordance with Title 75, chapter 5, part 4, will nat be adversely affected.

(2) The applicant is required to prove that the criteriain subsections &g} {1}1{f) through {14k (1) (h)
have been met only if a valid objection is filed. A valid objection must contain substantial credible
information establishing to the satisfaction of the department that the criteria in subsection {Hgh (11(f),
B (1){g), or M {1){h}), as applicable, may not be met. For the criteria set forth in subsection {4k}
{1){q), only the department of environmental quality or a local water guality district established under Title

7. chapter 13, part 45, may file a valid objection.
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(3) The department may not issue a permit for an appropriation of 4,000 or more acre-feet of water
a year and 5.5 or more cubic feet per second of water unless the applicant proves by clear and convincing

evidence that:

(a) the criteria in subsection (1)} are met;

{e}{b) the proposed appropriation is a reasonable use. A finding must be based on a consideration
of the following:

{i) the existing demandé on the state water supply, as well as projected demands, such as
reservations of water for future beneficial purposes, including municipal water supplies, irrigation systems,
and minimum streamflows for the protection of existing water rights and aquatic life;

(i} the benefits to the applicant and the state;

{iii) the effects on the gquantity and guality of water for existing beneficial uses in the source of
supply;

{iv) the availability and feasibility of using low-quality water for the purpose for which application
has been made;

{v) the effects an private property rights by any creation of or contribution to saline seep; and

{vi) the probable significant adverse environmental impacts of the proposed use of water as
determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20.

(4) {a) The state of Montana has long recognized the importance of conserving its public waters
and the necessity to maintain adequate water supplies for the state’s water requirements, including

requirements for federal non-Indian and_Indian reserved water rights held by the United States for federal

reserved lands and in trust for the various Indian tribes within the state’s boundaries. Although the state
of Montana also recognizes that, under appropriate conditions, the out-of-state transpaortation and use of
its public waters are not in conflict with the public welfare of its citizens or the conservation of its waters,
the criteria in this subsection {4) must be met before out-of-state use may occur.

{b) The department may not issue a permit for the appropriation of water for withdrawal and
transportation for use outside the state unless the applicant proves by clear and convincing evidence that;

(i} depending on the volume of water diverted or consumed, the applicable criteria and procedures
of subsection {1) or {3) are met;

(i) the proposed out-of-state use of water is not contrary to water conservation in Montana; and
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{iii} the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Montana.

(c} In determining whether the applicant has proved by clear and convincing evidence that the
requirements of subsections (4)(b)(ii) and (4)(b}(iii} are met, the department shail consider the following
factors:

(i) whether there are present or projected water shortages within the state of Montana;

(i} whether the water that is the subject of the application could feasibly be transported to alléviate
water shortages within the state of Montana;

{iii) the supply and sources of water available to the applicant in the state where the applicant
intends to use the water; and

{iv) the demands placed on the applicant’s supply in the state where the applicant intends to use
the water.

(d} When applying for a permit or a lease to withdraw and transport water for use outside the
state, the applicant shall submit to and comply with the laws of the state of Montana governing the
appropriation, lease, and use of water.

(5] To meet the preponderance of evidence standard in this section, the applicant, in addition to
other evidence demonstrating that the criteria of subsection {1} have been met, shall submit hydroicgic or
other evidence, including but not limited to water supply data, field reports, and other information
developed by the applicant, the department, the U.S. geological survey, or the U.S. natural resources
conservation service and other specific field studies.

(6} An appropriation, diversion, impoundment, use, restraint, or attempted appropriation, diversion,
impoundment, use, or restraint contrary to the provisions of this section is invalid. An officer, agent,
agency, or employee of the state may not knowingly permit, aid, or assist in any manner an unauthorized
appropriation, diversion, impoundment, use, or other restraint. A person or corporation may not, directly
or indirectly, personally or through an agent, officer, or employee, attempt to appropriate, divert, impound,
use, or otherwise restrain or control waters within the boundaries of this state except in accordance with
this section.

{7) The department may adopt rules to implement the provisions of this section.”

Section 8. Section 85-2-313, MCA, is amended to read:
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"85-2-313. Provisional permit. A permit issued prior to a final determination of existing water

rights is provisional and is subject to that final determination. Fhe Upon petition, the amount of the

appropriation granted in a provisional permit shall must be reduced e, modified, or revoked by the

department s FOLLOWING a show cause hearing where when IN WHICH 1T IS DETERMINED THAT

REDUCTION, MODIFICATION, OR REVOCATION IS necessary to protect and guarantee existing water

rights determined in the final decree. Because a provisional permit is issued on a reasonable determination

of leqal availability under 85-2-311{1}(b), in a show cause hearing under this section, legal availability must

be determined on a consideration of the final decree in the affected basin or subbasin. A person may not

obtain any vested right to an appropriation obtained under a provisiognal permit by virtue of construction
of diversion works, purchase of equipment to apply water, planting of crops, or other action where the

permit would have been denied or modified if the final decree had been available to the department.”

Section 9. Section 85-2-316, MCA, is amended to read:
"85-2-316. Reservation State reservation of waters, (1) The state, af any paolitical subdivision or

agency of the state, or the United States or any agency of the United States may apply to the department

. to reserve-waters acquire a state water reservation for existing or future beneficial uses or to maintain a

minimum flow, level, or guality of water throughout the year or at periods or for a length of time that the
department designates.

{2} (a) Water may be reserved for existing or future beneficial uses in the basin where it is reserved,
as described by the following basins:

{i} the Clark Fork River and its tributaries to its confluence with Lake Pend Oreille in idaho;

{ii) the Kootenai River and its tributaries to its confluence with Kootenay Lake in British Columbia;

(i} the St. Mary River and its tributaries to its confluence with the Oldman River in Alberta;

{iv) the Little Missouri River and its tributaries to its confluence with Lake Sakakawea in Narth
Dakota;

(vl the Missouri River and its tributaries to its confluence with the Yellowstone River in North
Dakota; and

{vi} the Yellowstone River and its tributaries to its confluence with the Missouri River in North

Dakota.

{b) A state water reservation may be made for an existing or future beneficial use outside the basin
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where the diversion occurs only if stored water is not reasonably available for water leasing under 85-2-141
and the proposed use would occur in a basin designated in subsection (2)(a).

{3) Uponreceiving a correct and complete application, the department shall proceed in accordance
with 856-2-307 through 85-2-309. After the hearing provided for in 85-2-309, the department shall decide
whether to reserve the water for the applicant. The department’s costs of giving notice, hoiding the
hearing, conducting investigations, and making records incurred in acting upon the application to reserve
water, except the cost of salaries of the department’s personnel, must be paid by the applicant. In addition,
a reasanable proportion of the department’s cost of preparing an environmental impact statement must be
paid by the applicant unless waived by the department upon a showing of good cause by the applicant.

{4) {(a) The department may not adopt an order reserving water unless the applicant establishes to
the satisfaction of the department by a prepanderance of evidence:

(i) the purpose of the reservation;

{ii} the need for the reservation;

{iii} the amount of water necessary for the purpose of the reservation;

(iv) that the reservation is in the public interest,

{b) In determining the public interest under subsection {4}{a)liv), the department may not adopt an
order reserving water for withdrawal and transport for use outside the state unless the'applicant proves by
clear and convincing evidence that:

{i}y the propésed out-of-state use of water is not contrary to water conservation in Montana; and

(i} the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
gitizens of Montana.

(c}) In determining whether the applicant has proved by clear and convincing evidence that the
requirements of subsections {4){b}{(i) and (4){b}lii) are met, the department shall consider the following
factors:

(i) whether there are present or projected water shortages within the state of Montana;

(ii) whether the water that is the subject of the application could feasibly be transported to alleviate
water shortages within the state of Montana;

{iii) the supply and sources of water available to the applicant in the state where the applicant '
intends to use the water; and

{iv) the demands placed on the applicant’s supply in the state where the applicant intends to use
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the water.

(d) When applying for a state water reservation to withdraw and transport water for use outside
the state, the applicant shall submit to and comply with the laws of the state of Montana governing the
appropriation, lease, use, and reservation of water.

(5) If the purpose of the state water reservation requires construction of a storage or diversion
facility, the applicant shall establish to the satisfaction of the department by a preponderance of evidence
that there will be progress toward completion of the facility and accomplishment of the purpose with
reasonable diligence in accordance with an established plan.

(6) The department shall fimit any state water reservations after May @, 1979, for maintenance of
minimum flow, level, or quality of water that it awards at any point on a stream or river to a maximum of
50% of the average annual flow of record on gauged streams. Ungauged streams can be allocated at the
discretion of the department,

{7) After the adoption of an order reserving waters, the department may reject an application and
refuse a permit for the appropriation of reserved waters or may issue the permit subject to terms and
conditions that it considers necessary for the protection of the objectives of the reservation.

(8) (a) A person desiring to use water reserved to a conservation district for agricultural purposes
shall make application for the use with the district, and the district, upon approval of the application, shall
inform the department of the approved use and issue the applicant an authorization for the use. The
department shall maintain records of ali uses of water reserved to conservation districts and be responsible,
when requested by the districts, for rendering technical and administrative assistance within the
department’s staffing and budgeting limitations in the preparation and processing of the applications for
the conservation districts. The department shall, within its staffing and budgeting limitations, complete any
feasibility study requested by the districts within 12 months of the time that the request was made, The
department shall extend the time allowed to develop a plan identifying projects for using a district’s
reservation as long as the conservation district makes a good faith affort, within its staffing and budget
limitations, to develop a p.Ian.

(b) Upon actual application of water to the proposed beneficial use, the authorized user shall notify
the conservation district. The notification must contain a certified statement by a person with experience
in the design, construction, or operation of project works for agricultural purposes describing how the

reserved water was put to use. The department or the district may then inspect the appropriation to
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determine if it has been completed in substantial accordance with the autharization.

(9) Except as provided in 85-2-331, the priority of appropriation of a state water reservation and
the relative priority of the reservation to permits with a later priority of appropriation must be determined |
according to this subsection {9}, as follows:

(a) A state water reservation under this section has a priority of appropriation dating from the filing
with the department of a notice of intention to apbly for a state water reservation in a basin in which no
other notice of intention to apply is currently pending. The notice of intention to apply must specify the
basin in which the applicant is seeking a state water reservation.

(h) Upon receiving a notice of intention to apply for a state water reservation, the department shall
identify all potential state water reservation applicants in the basin specified in the notice and notify each
potential applicant of the opportunity to submit an application and to receive a state water reservation with
the priority of appropriation as described in subsection {9}(a).

{c) Toreceive the priority of approprliation described in subsection (9)(a), the applicant shall submit
a correct and complete state water reservation application within 1 year after the filing of the notice of
intention to apply. Upon a showing of good cause, the department may extend the time for preparing the
application.

(d} The department may by order subordinate a state water reservation to a permit issued pursuant
to this part if:

(i) the permit application was accepted by the department before the date of the order granting the
reservation; and

(ii) the effect of subordinating the reservation to one or more parmits does not interfere substantially
with the purpose of the reservation.

(e) The department shall by order establish the relative prioritylof state water reservations approved
under this section .thét have the same day of priority. A state water reservation may not adversely affect
any rights in existence at that time.

{10) The department shall, periodicaliy but at least once every 10 years, review existing state water
reservations to ensure that the objectives of the reserwvation reservations are being met. When the
objectives of the a _state water reservation are not being met, the department may extend, revoke, or
modify the reservation. Any undeveloped water made available as a result of a revocation or modification

under this subsection is available for appropriation by others pursuant to this part.
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(11) The department may modify an existing or future order ariginally adopted to reserve water for
the purpose of maintaining minimum flow, level, or quality of water, so as to reallocate the state water
reservation or portion of the reservation to an applicant who is a qualified reservant under this section.

Reallocation of reserved water reserved pursuant to a state water reservation may be made by the

department following notice and hearing if the department finds that ali or part of the reservation is not
required for its purpose and that the need for the reallocation has been shown by the applicant to outweigh
the need shown by the original reservant. Reallocation of reserved water may not adversely affect the
priority date of the reservation, and the reservation retainé its priority date despite reallocation to a different
entity for a different use. The department may not reailocate water reserved under this section on any
stream or river more frequently than once every 5 years.

(12) A reservant may not make a change in a state water reservation under this section, except as
permitted under 85-2-402 and this subsection. If the department approves a change, the department shall
give notice and require the reservant to establish that the criteria in subsection {4} will be met under the
approved change.

{13) A state water reservation may be transterred to another entity qualified to hold a reservation
under subsection {1). Only the entity holding the reservation may initiate a transfer. The transfer occurs
upon the fiting of a water right transfer certificate with the department, together with an affidavit from the
entity receiving the reservation establishing that the entity is a qualified reservant under subsection (1), that
the entity agrees to comply with the requirements of this section and the conditions of the reservation, and
that the entity can meet the objectives of the reservation as granted. If the transfer of a gtate water
reservation involves a change in an appropriation right, the necessary approvals must be acquired pursuant
to subsection {12).

(14} Nothing in this section vests the department with the authority to alter a water right that is
not a state water reservation.

(15} The department shall undertake a program to educate the public, other state agencies, and
political subdivisions of the state as to the benefits of the state water reservation process and the
procedures to be followed to secure the reservation of water. The department shall provide technical
assistance to other state agencies and political subdivisions in applying for reservations under this section.

{18) Water reserved under this section is not subject to the state water ieasing program established

under 85-2-141."
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Section 10, Section 85-2-321, MCA, is amended to read:

"85-2-321. Milk River basin -- suspension of action on permits -- proposal -- priority in adjudication
process. (1) (a} In order to balance the need for the continued development of Montana's water and for
protection of existing rights in the Milk River basin, the department may suspend action on a class of
applications or may close a source in the basin and refuse to accept a class of applications, or both, for a
permit under this part to appropriate from that source in the basin.

{b) Suspension or closure, or both, may only be proposed by the department.

{c) The proposal must state the source in the basin and class of applications for which suspension
or closure, or both, is being proposed and any of the following allegations:

(i} that the frequency of occurrence of unappropriated waters is such that:

{A) any new appropriation from the source for the class of applications will adversely affect the
rights of a prior appropriation from the source; or

(B) any new appropriation from the source for the class of applications will interfere unreascnahly
with another planned use or development for which a permit has been given or for which water has been

reserved pursuant to this part in the source; or

(i) that significant disputes or enforcement problems regarding priority of rights or amounts or
duration of water in use by appropriaters are in progress or will arise.

{2) After April 8, 1985, the chief water judge shall make issuance of a temporary preliminary
decree in the Milk River basin the highest priority in the adjudication of existing water rights pursuant to

Title 85, chapter 2, part 2."

Section 11. Section 85-2-329, MCA, is amended to read:

"85-2-329. Definitions. Unless the context requires otherwise, in 85-2-330 and this section, the
following definitions apply:

(1) "Apoplication” means an application for a beneficial water use permit pursuant to 85-2-302 or
a state water reservation pursuant to 85-2-316.

(2) "Ground water” means water that is beneath the land surface or beneath the bed of a stream,

lake, reservoir, or other body of surface water and that is not immediately or directly connected to surface

water.
{3} "Nonconsumptive use" means a beneficial use of water that does not cause a reduction in the
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\Services -23 - SB 97

fa ngvi.\'ian



55th Legislature SB0097.03

—_

O W W ~N O ;s W N

17
18
19
20
21
22
23
24
25
26
27
28
29
30

source of supply and in which substantially ali of the water returns without delay to the source of supply,
causing little or no disruptian in stream conditions.
{4) "Teton River basin" means the drainage area of the Teton River and its tributaries above the

confluence of the Teton and Marias Rivers."

Section 12. Section 85-2-331, MCA, is amended to read:

"856-2-331. Reservations within Missouri River basin and Little Missouri River basin. (1} The state,
of an agency or political subdivision of the state, or the United States or an agency of the United States
that desires to apply for a state water reservation ef—water in the Missouri River basin or in the Little
Missouri River basin shall file an application pursuant to 85-2-316 no later than:

(@) July 1, 1989, for reservation of water above Fort Peck dam; or

{b) July 1, 1991, for reservation of water below Fart Peck dam and in the Little Missouri River
basin.

{2) Subject to legislative appropriation, the department shall provide technical and financial
assistance to other state agencies and political subdivisions in applying for state water reservations within
the Missouri River basin and the Little Missouri River basin.

{3) (a) The department shall make a final determination in accordance with 85-2-316 on all
applications filed before July 1, 1989, for state water reservations ef—water in the Missouri River basin
above Fort Peck dam.

{b) The department shall make a final determination in accordance with B5-2-316 on all applications
filed before July 1, 1991, for state water reservations ef-water in the Missouri River basin below Fort Peck
dam and in the Little Missouri River basin,

(c} The department shall determine which applications or portions of applications are considered
to be above or below Fort Peck dam.

(4) Water State water reservations approved by the department under this section have a priority
date of July 1, 1885, in the Missouri River basin and a priority date of July 1, 1989, in the Littte Missouri
River basin. If the department issues a permit under Title 85, chapter 2, part 3, prior to the granting of a
state water reservation under this section, the department may subordinate the state water reservation to
the permit if it finds that the subordination does not interfere substantially with the purpose of any state
water reservation. The department shall by order establish the relative priority of applications approved
 Legistative
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under this section.”

Section 13. Section 85-2-336, MCA, is amended to read:

"85-2-336. Basin closure -- exception. (1) As provided in 85-2-319 and subject to the provisions
of subsection {2) of this section, the department may not process or grant an application for a permit to
appropriate water within the Upper Clark Fork River basin.

(2) The provisions of subsection {1} do not apply to:

(a) an application for a permit to appropriate ground water;

(b} an application filed prior to January 1, 2000, for a permit to appropriate water to conduct
response actions or remedial actions pursuant to the federal Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, or Title 75, chapter 10, part 7, at sites designated
as of January 1, 1994, The total flow rates for all permits issued under this subsection {2}(b) may not
exceed 10 cubic feet per second. A permit issued to conduct response actions or remedial actions may not
be used for dilution and must be limited to a term not to exceed the necessary time to complete the
response or remedial action, and the permit may not be transferred to any person for any purpose other
than the designated response or remedial action;

(c) an application for a permit to appropriate water for stock use;

(d) an application to stare water; or

(e} an application for power generation at existing hydroelectric dams. The department may not
apprdve a permit for power generation if approval results in additional consumption of water.

(3) Applications for state water reservations in the Upper Clark Fork River basin filed pursuant to
85-2-316 and pending as of May 1, 1991, have a priority date of May 1, 1951. The filing of a state water
reservation application does not provide standing to object under 85-2-402.

(4) The department may not process or approve applications for state water reservations efwater

in the Upper Clark Fork River basin filed pursuant to 85-2-316."

Section 14. Section 85-2-340, MCA, is amended to read:
"85-2-340. Definitions. Unless the context requires otherwise, in 85-2-341 and this section, the
following definitions apply:

(1) "Application" means an application for a beneficial water use permit pursuant to 85-2-302 or
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a state water reservation pursuant to 85-2-316.

(2) "Ground water" means water that is beneath the land surface or beneath the bed of a stream,
lake, reservair, or other body of surface water and that is not immediately or directly connected to surface
water.

(3} "Jefferson River basin" means the drainage area of the Jefferson River and its tributaries above
the confluence of the Jeffersan and Missouri Rivers.

{4) "Madison River basin” means the drainage area of the Madison River and its tributaries above
the confluence of the Madison and Jefferson Rivers.

{5} "Noncon_sumptive use" means a beneficial use of water that does not cause a reduction in the
source of supply and in which substantially alt of the water returns without delay to the source of supply,

causing little or no disruption in stream conditions."

Section 15. Section 85-2-341, MCA, is amended to read:

"85-2-341. Basin closure -- exceptions. (1} As provided in 85-2-319 and subject to the provisions
of subsection {2) of this section, the department may. not process or grant an application for a permit o
appropriate water or for a state water reservation to reserve water within the Jefferson River basin or
Madison River basin.

"~ (2) The provisions of subsection (1) do not apply to:

(al an application for a permit to appropriate ground water;

(b) an application for a permit to appropriate water for a nonconsumptive use;

{c) an application for a permit to appropriate water for domestic, municipal, or stock use;

{d) an application to store water during high spring flows; or

(e) temporary emergency appropriations as provided for in 856-2-113(3)."

Section 16. Section 85-2-342, MCA, is amended to read:

"856-2-342. Definitions. Unless the context requires otherwise, in 85-2-343 and this section, the
following definitions apply:

(1) "Application” means an application for a beneficial water use permit pursuant to 85-2-302 or
a state water reservation pursuant to 85-2-316.

(2) "Ground water” means water that is beneath the land surface or beneath the bed of a stream,
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fake, reservoir, or other body of surface water and that is not immaediately or directly connected to surface
water.

{3} "Nonconsumptive use” means a beneficial use of water that does not cause a reduction in the
source of supply and in which substantially all of the water returns without delay to the source of supply,
causing little or no disruption in stream conditions.

(4) "Upper Missouri River basin" means the drainage area of the Missouri River and its tributaries

above Morony dam."

Section 17. Section B5-2-401, MCA, is amended to read:

"85-2-401. Priority -- recognition and confirmation of changes in appropriations issued after July

1, 1973. (1) As between appropriators, the first in time is the first in right. Priority of appropriation does
not include the right to prevent changes by later appropriators in the condition of water occurrence, such
as the increase or decrease of streamflow ar the lowering of a water table, artesian pressure, or water level,
if the prior appropriator can reasonably exercise his the water right under the changed conditions.

{2) Priority of appropriation made under this chapter dates from the filing of an application for a
permit with the department, except as otherwise pravided in 85-2-301 through 85-2-303, 85-2-308,
85-2-310(3), and 85-2-313.

{3) Priority of appropriation perfected before July 1, 1973, shall must be determined as provided
in part 2 of this chapter.

{4} _Ali changes in appropriation rights actions of the department after July 1, 1973, are recognized

and confirmed subject to this part and any ierms, conditions, and limitations placed on a change in

appropriation authorization by the department.”

Section 18. Section 85-2-402, MCA, is amended to read:
"85-2-402. (Temporary) Changes in appropriation rights. {1} The right to make a change subject

to _the provisions of this section in _an _existing water right, a permit, or a state water reservation is

recognized and confirmed. In a change proceeding under this section, there is no presumption that an

applicant for a change in appropriation right cannot establish lack of adverse effect prior to the adjudication
of other rights in the source of supply pursuant to this chapter. An-applicantforachange-inappropriation
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: An appropriator may not make a change

in an appropriation right except, as permitted under this section, by applying for and receiving the approval
of the department or, if applicable, of the legislature. An applicant shall submit a correct and complete
application.

{2) Except as provided in subsections (4) through (6), the department shall approve a change in
appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are
met:

{a) The proposed use change in_appropriation right will not adversely affect the use of the existing

water rights of other persons or other perfected or planned uses or developments for which a permit or

certificate has been issued or for which waterhas-bearraservod a state water reservation has been issued

under part 3.

{b) Except for a lease authcrization pursuant to 85-2-436, a temporary change authorization for
instream use to benefit the fishery resource pursuant to 85-2-408, or water use pursuant to 85-2-439 when
authorization does not require appropriation works, the proposed means of diversion, construction, and
operation of the appropriation works are adequate.

{c) The proposed use of water is a beneficial use.

{d) Except for a lease authorization pursuant to 85-2-436 or a temporary change authorization
pursuant to 85-2-408 for instream flow to benefit the fishery resource, the applicant has a possessory
interest, or the written consent of the person with the possessory interest, in the property where the water
is to be put to beneficial use.

{e) Ifthechangein appropriation right involves salvaged water, the proposed water-saving methods
will salvage at least the amount of water asserted by the applicant.

(f} The water quality of an appropriator will not be adversely affected.

{g) The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in
accordance with Title 75, chapter 5, part 4, will not be adversely affected.

(3) The applicant is required to prove that the criteria in subsections (2)(f) and {2}(g) have been met
only if a valid objection is filed. A valid objection must contain substantial credible infermation establishing

to the satisfaction of the department that the criteria in subsection (2)(f) or {2)(g), as applicable, may not

Le islgtive
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be met.

(4) The department may not approve a change in purpose of use or place of use of an appropriation
of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the
appropriator proves by a preponderance of evidence that:

{a} the criteria in subsection (2} are met; and

(b} the proposed change is a reasonable use. A finding of reasonable use must be based on a
consideration of:

(i) the existing demands on the state water supply, as well as projected demands for water for
future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows
for the protection of existing water rights and aquatic life;

{ii) the benefits to the applicant and the state;

{iiiy the effects an the quantity and quality of water for existing uses in the source of supply;

{iv) the avaitability and feasibility of using low-quality water for the purpose for which application
has been made;

{v) the effects on private property rights by any creation of or contribution to saline seep; and

{vi) the probable significant adverse environmental impacts of the proposed use of water as
determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20.

{5) The department may not approve a change in purpose of use or place of use for a diversion that
results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being
consumed uniess: -

{a) the applicant proves by clear and convincing evidence and the department finds that the criteria
in subsections {2} and {4) are met; and

{b) the department then petitions the legislature and the legislature affirms the decision of the
department after one or more public hearings.

(8) The state of Montana has long recognized the importance of conserving its public waters and
the necessity 1o maintain adequate water supplies for the state’s water requirements, including

requirements for federal non-Indian and Indian reserved water rights held by the United States for federal

reserved lands and in trust for the various Indian tribes within the state’s boundaries. Although the state
of Maontana also recognizes that, under appropriate conditions, the out-of-state transportation and use of

its public waters are not in conflict with the public welfare of its citizens or the conservation of its waters,
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the following criteria must be met before out-of-state use may occur:

(a) The department and, if applicable, the legislature may not approve a change in appropriation
right for the withdrawal and transportation of appropriated water for use outside the state uniess the
appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one
or more public hearings that:

(i) depending on the volume of water diverted or consumed, the applicable criteria and procedures
of subsection {2} or (4) are met;

(i} the proposed out-of-state use of water is not contrary to water conservation in Montana; and

{iii} the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Montana.

(b} In determining whether the appropriator has proved by ciear and convincing evidence that the
requirements of subsections {6)(a}{ii} and (B){a}{iii} will be met, the department and, if applicable, the
legislature shall consider the following factors:

(i} whether there are present or projected water shortages within the state of Montana;

(i} whether the water that is the subject of the proposed change in appropriation might feasibly
be transported tc alleviate water shortages within the state of Montana;

(il the supply and sources of water available to the applicant in the state where the applicant
intends to use the water; and

(ivi the demands placed on the applicant’s supply in the state where the applicant intends to use
the water.

{c) When applying for a ¢change in appropriation right to withdraw and transport water for use
outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing
the appropriation and use of water.

{7) For any application for a change in appropriation right involving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the
proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with
85-2-309 prior to its approval or denial of the proposed change. The department shalt provide notice and
may hold one or more hearings upon any other proposed change if it determines that a change might
adversely affect the rights of other persons.

{8) The department or the legislature, if applicable, may approve a change subject to terms,
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conditions, restrictions, and !imitations as it considers necessary to satisfy the criteria of this section,
including limitations on the time for completion of the change. The department may extend time limits
specified in the change approval under the applicable criteria and procedures of 85-2-312(3).

{9) Upon actual application of water to the proposed beneficial use within the time allowed, the
appropriator shall notify the department that the appropriation has been completed. The notification must
contain a certified statement by a person with experience in the design, construction, or operation of
appropriation works describing how the appropriation was completed.

(10) If a change is not completed as approved by the department or legislature or if the terms,
conditions, restrictions, and limitations of the change approval are not complied with, the department may,
after notice and opportunity for hearing, require the appropriator to show cause why the change approval
should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may
modify or revoke the change approval.

{11) The original of a change approval issued by the department must be sent to the applicant, and
a duplicate must be kept in the office of the department in Heiena.

{(12) A person holding an issued permit or change approval that has not been perfected may change
the place of diversion, place of use, purpose of use, or place of storage by filing an application for change
pursuant to this section.

{13} A change in appropriation right contrary to the provisions of this section is invalid. An officer,
agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an
unauthorized change in appropriation right. A person or corporation may not, directly or indirectly,
personally or through an agent, officer, or employee, attempt to change an appropriation right except in
accordance with this section.

(14) The department may adoept rules to implement the provisions of this section. (Terminates June
30, 1999--sec. 4, Ch. 740, L. 1991))

85-2-402. (Effective July 1, 1999) Changes in appropriation rights. (1} The right to make a change

subject to the provisions of this_section in_an existing water right, a permit, or a_state_water_reservation

is recognized and confirmed. In a change proceeding under this section, there is no presumption that an

applicant for a change in apprapriation right cannet establish lack of adverse effect prior to the adjudication
of other rights in the source of supply pursuant to_this chapter. An-applicantfora-change-in-appropriation
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= An appropriator may not make a change
in an appropriation right except, as permitted under this section, by applying for and receiving the approval
of the department or, if applicable, of the legistature. An applicant shall submit a correct and complete
application.

(2) Except as provided in subsections (4) through {6}, the department shall approve a change in
appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are
met:

{a) The proposed use change in appropriation right will not adversely affect the use of the existing

water rights of other persons or other perfected or ptanned uses or developments for which a permit gr
certificate has been issued or for which waterhas-been-raserved a state water reservation has been issued
under part 3.

(b) Except for a temporary change authorization pursuant to 85-2-408 or for water use pursuant
to 85-2-439 that does not require appropriation works, the proposed means of diversion, construction, and
operation of the appropriation works are adequate.

{c) The proposed use of water is a beneficial use.

(d) Except for a temporary change authorization pursuant to 85-2-408 far instream flow to benefit
the fishery resource, the applicant has a possessory interest, or the written consent of the person with the
possessory interest, in the property where the water is to be put to beneficial use.

{e} Ifthe changein appropriation rightinvoives salvaged water, the proposed water-saving methods
will salvage at feast the amount of water asserted by the applicant.

{f) The water guality of an appropriator will not be adversely affacted.

{g) The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in
accordance with Title 75, chapter 5, part 4, will not be adversely affected.

(3) The applicant is required to prove that the criteria in subsections (2){f) and {2){g) have been met
only if a valid objection is filed. A valid objection must contain substantial credible information establishing

to the satisfaction of the department that the criteria in subsection (2}{f) or (2)(g}, as applicable, may not

be met.

(4) The department may not approve a change in purpose of use or place of use of an appropriation
| Legisiative :
\ Services -32.- SB 97

A, Djvision



55th Legislature SB0O097.03

O W N R W NN -

| G T N RN SN e e T S
- QO W & N s w2

22
23
24
25
26
27
28
29
30

of 4,000 or mare acre-feet of water a year and 5.5 or mare cubic feet per second of water unless the
appropriator proves by a preponderance of evidence that:

{a} the criteria in subsection {2} are met; and

(b) the proposed change is a reasonable use. A finding of reasonahle use must be based on a
consideration of:

{i} the existing demands on the state water supply, as well as projected demands for water for
future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows
tor the protection of existing water rights and aquatic life;

(i} the benefits to the applicant and the state;

(i) the effects an the quantity and quality of water for existing uses in the source of supply;

{iv} the availability and feasibility of using low-quality water for the purpose for which application
has been made; '

{v} the effects on private property rights by any creation of or contribution to saline seep; and

(vi) the probable significant adverse environmental impacts of the proposed use of water as
determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20.

{5} The department may not approve a change in purpose of use or place of use for a diversion that
results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being
consumed unless:

(a} the applicant proves by clear and convincing evidence and the department finds that the criteria
in subsections (2} and (4) are met; and

{b) the department then petitions the legisiature and the legislature affirms the decision of the
department after one or more public hearings.

(6) The state of Montana has long recognized the importance of conserving its public waters and
the necessity to maintain adequate water supplies for the state's water requirements, including

requirements for federal non-Indian and Indian reserved water rights held by the United States for federal

reserved lands and in trust for the various Indian tribes within the state’s boundaries. Although the state
of Montana also recognizes that, under appropriate conditions, the out-of-state transpartation and use of
its public waters are not in conflict with the public welfare of its citizens or the conservation of its waters,
the following criteria must be met before out-of-state use may occur:

(a) The department and, if applicable, the legislature may not approve a change in appropriation
;\l;e islative
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right for the withdrawal and transportation of appropriated water for use outside the state unless the
appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one
or more public hearings that:

(i} depending on the volume of water diverted or consumed, the applicable criteria and procedures
of subsection (2) or (4) are met;

(i) the proposed out-of-state use of water is not contrary to water conservation in Montana; and

(i) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Montana.

(b} In determining whether the appropriator has proved by c¢fear and convincing evidence that the
requirements of subsections (B)(a){ii) and (6)(a)fiii) will be met, the department and, if applicable, the
iegislature shall consider the following factors:

{i) whether there are present or projected water shortages within the state of Montana;

(ii) whether the water that is the subject of the proposed change in appropriation might feasibly
be transported to alleviate water shortages within the state of Montana;

{iii} the supply and scurces of water available to the applicant in the state where the applicant
intends to use the water; and

{ivl the demands placed on the applicant’s supply in the state where the applicant intends to use
the water.

{c} When applying fbr a change in appropriation right to withdraw and transport water for use
outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing
the appropriation and use of water,

{7) For any application for a change in appropriation right involving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the
proposed change in accordance with 85-2-307 and shall hold ane or more hearings in accordance with
85-2-309 prier to its approval or denial of the proposed change. The department shall provide notice and
may hold one or more hearings upon any other proposed change if it determines that such a change might
adversely affect the rights of other persons.

(8) The department or the legisiature, if applicable, may approve a change subject to such terms,
conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section,

including limitations on the time for completion of the change. The department may extend time limits
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specified in the change approval under the applicable criteria and procedures of 85-2-312(3).

(9} Upon actual application of water to the proposed beneficial use within the time ailowed, the
appropriator shall notify the department that the appropriation has heen completed. The notification must
contain a certified statement by a person with experience in the design, construction, or operation of
appropriation works describing how the appropriation was completed.

{10} If a change is not completed as approved by the department or legisiature or if the terms,
conditions, restrictions, and limitations of the change approval are not complied with, the department may,
after notice and opportunity for hearing, require the appropriator to show cause why the change approval
should not be modified or revoked. If the appropriatar fails to show sufficient cause, the department may
modify or revoke the change approvai.

{11} The original of a change approval issued by the department must be sent to the applicant, and
a duplicate must be kept in the office of the department in Helena.

(12} A person holding anissued permit or change approval that has not been perfected may change
the piace of diversion, place of use, purpose of use, or place of storage by filing an application for change
pursuant to this section.

{13) A change in appropriation right contrary to the provisions of this séction is invalid. An officer,
agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an
unauthorized change in appropriation right. A person or corporation may not, directly or indirectiy, .
personally or thraugh an agent, officer, or employee, attempt to change an appropriation right except in
accordance with this section.

{14) The department may adapt rules to implement the provisions af this section. (Terminates June
30, 2005--sec. 68, Ch, 322, L. 1995.)

85-2-402. (Effective July 1, 2005} Changes in appropriation rights. (1) The right to make a

change subject to the provisions of this section in an existing water right, a permit, or a state water

reservation is recognized and confirmed. In a change proceeding under this section, there is no

presumption that an applicant for a change in appropriation right cannot establish lack of adverse effect

prior to the adjudication of other rights in the source of supply pursuant to this chapter. An-appleantfor
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An appropriator may not make a change in an appropriation right except, as permitted under this section,

by applying for and receiving the approval of the department or, if applicable, of the legislature. An
applicant shall submit a correct and complete application.

(2) Except as provided in subsections (4) through (68), the department shall approve a change in
appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are
met:

{a) The proposed ase change in appropriation right will not adversely affect the use of the existing

water rights of other persons or other perfected or planned uses or developments for which a permit or

certificate has been issued or for which waterhas-besnracerved a state water reservation has been issued

under part 3.

{b) The proposed means of diversion, construction, and operation of the appropriation works are
adequate.

(c¢) The proposed use of water is a beneficial use.

{d) The applicant has a possessory interest, or the written consent of the person with the
poésessory interest, in the property where the water is to be put to beneficial use.

(e} If the change in appropriatianright involves salvaged water, the proposed water-saving methods
will salvage at feast the amount of water asserted by the applicant,

{fl The water quality of an appropriator will not be adversely affected.

{g) The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in
accordance with Title 75, chapter 5, part 4, will not be adversely affected.

(3) The applicant is required to prove that the criteria in subsections (2){f} and (2)(g) have been met
only if a valid objection is filed. A valid objection must contain substantial credible information establishing
to the satisfaction of the department that the cfiteria in subsection (2){f) or {2){g), as applicable, may not
be met.

{4) The department may not approve a change in purpase of use or place of use of an appropriation
of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the
appropriator proves by a preponderance of evidence that:

(a} the criteria in subsection (2) are met;

{b} the proposed change is a reasonabie use. A finding of reasonable use must be based on a

" Legislative

ervi - -
ares 36 | S8 97



55th Legislature , S$B0097.03

[SL I R ]

[ T+ T o « R N )

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

consideration of:

(i} the existing demands on the state water supply, as well as projected demands for water for
future beneficial purposes, including municipal water suppiies, irrigation systems, and minimum streamflows
for the protection of existing water rights and aquatic life;

{ii} the benefits to the applicant and the state;

(iii} the effects on the quantity and gquality of water for existing uses in the source of supply;

{iv} the availability and feasibility of using low-guality water for the purpaose for which application
has been made; |

(vl the effects on private property rights by any creation of or contribution to saline seep; and

(vi) the probable significant adverse environmental impacts of the proposed use of water as
determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20.

{5) The department may not approve a change in purpose of use or place of use for a diversion that
results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being
consumed unless:

{a) the applicant proves by clear and convincing evidence and the department finds that the criteria
in subsections (2) and (4) are met; and

{b) the department then petitions the legislature and the legislature affirms the decision of the
department after one or more public hearings.

{6) The state of Montana has long recognized the importance of conserving its public waters and
the necessity to maintain adequate water supplies for the state's water requirements, including
requirements for reserved water rights held by the United States for federal reserved lands and in trust for
the various Indian tribes within the state’s boundaries. Although the state of Montana also recognizes that,
under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict
with the public welfare of its citizens or the conservation of its waters, the following criteria must be met
before out-of-state use may occur:

(a) The department and, if applicable, the legislature may not approve a change in appropriation
right for the withdrawal and transportation of appropriated water for use outside the state unless the
appropriator proves by ciear and convincing evidence and, if applicable, the legislature approves after one
or more public hearings that:

(i} depending on the volume of water diverted or consumed, the applicable ¢riteria and procedures
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of subsection {2) or (4) are met;

{ii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and

(i) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Montana.

(b) In determining whether the appropriator has proved by clear and convincing evidence that the
requirements of subsections (B){al(ii} and (6)({a)liii) will be met, the department and, if applicable, the
legislature shall consider the following factors:

{i) whether there are present or projected water shortages within the state of Montana;

{iiy whether the water that is the subject of the proposed change in appropriation might feasibly
be transparted to alleviate water shortages within the state of Montana;

liii} the supply and sources of water available to the applicant in the state where the applicant
intends to use the water; and

{iv} the demands placed on the applicant’s supply in the state where the applicant intends to use
the water.

{c] When applying for a change in appropriation right to withdraw and transport water for use
outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing
the appropriation and use of water,

(7) For any application for a change in appropriation right involving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the
preposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with
856-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and
may hald ane or more hearings upon any other proposed change if it determines that such a change might
adversely affect the rights of other persons.

{8) The department or the legislature, if applicable, may approve a change subject to such terms,
conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section,
including limitations on the time for completion of the change. The department may extend time limits
specified in the change appraval under the applicable criteria and procedures of 85-2-312(3).

{9) Upon actua! application of water to the proposed beneficial use within the time allowed, the
appropriator shall notify the department that the appropriation has been completed. The notification must

contain a certified statement by a person with experience in the design, construction, or operation of
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appropriation works describing how the appropriation was completed.

{10) If a change is not completed as approved by the department or legislature or if the terms,
conditions, restrictions, and limitations of the change appr0va| are not complied with, the department may,
after notice and opportunity for hearing, require the appropriator to show cause why the change approval
should not be meodified or revoked. If the appropriator fails to show sufficient cause, the department may
modify or revoke the change approval.

(11} The original of a change approval issued by the department must be sent to the applicant, and
a duplicate must be kept in the oftfice of the department in.Helena.

{12) A person holding an issued permit or change approval that has not been perfected may change
the place of diversion, place of use, purpose of use, or place of storage by filing an application for change
pursuant to this section.

(13} A change in appropriation right contrary to the provisions of this section is invalid. An officer,
agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an
unauthorized change in appropriation right. A person or corporation may not, directly or indirectly,
personally or through an agent, officer, or employee, attempt to change an appropriation right except in
accordance with this section.

(14) The department may adopt rules to implement the provisions of this section.”

NEW SECTION. SECTION 19. WATER ADMINISTRATION AGREEMENTS WITHIN INDIAN

RESERVATIONS. (1}BECAUSEIT APPEARS TO BE TO THE COMMON ADVANTAGE OF THE STATE AND

INDIAN TRIBES TO COOPERATE IN MATTERS INVOLVING THE PERMITTING AND USE OF WATER WITHIN

THE EXTERIOR BOUNDARIES OF AN INDIAN RESERVATION PRIOR TO THE FINAL ADJUDICATION OF

INDIAN RESERVED WATER RIGHTS AND BECAUSE THE STATE BQES NOT INTEND BY ENACTMENT OF

THIS SECTICN TO LIMIT, EXPAND, ALTER, OR WAIVE STATE JURISDICTION TO ADMINISTER WATER

RIGHTS WITHIN THE EXTERIOR BOUNDARIES OF AN |NDIAN RESERVATION, PURSUANT TO THE

REQUIREMENTS OF TITLE 18, CHAPTER 11, THE DEPARTMENT MAY NEGOTIATE AND CONCLUDE AN

INTERIM AGREEMENT WITH THE TRIBAL GOVERNMENT OF ANY INDIAN TRIBE IN MONTANA PRIQRTO

FINAL ADJUDICATION OF INDIAN RESERVED WATER RIGHTS FOR THE PURPOSE OF IMPLEMENTING

A WATER ADMINISTRATION PLAN AND A PERMITTING PROCESS FOR THE ISSUANCE OF WATER

RIGHTS AND CHANGES IN WATER RIGHT USES WITHIN THE EXTERIOR BOUNDARIES OF AN INDIAN
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RESERVATION.

(2) AN AGREEMENT ENTERED INTC PURSUANT TO SUBSECTION {1} MUST:

(A] PROVIDE FOR THE RETENTION OF EXCLUSIVE AUTHORITY BY THE STATE TO ISSUE

PERMITS TO APPLICANTS WHO ARE NOT MEMBERS OF THE TRIBE AND TO ISSUE CHANGE OF USE

AUTHORIZATIONS;

(B) PROVIDE THAT ANY PERMITS MUST BE ISSUED IN ACCORDANCE WITH THE CRITERIA

ESTABLISHED BY STATE LAW,; AND

{C] PROVIDE THAT PERMITS MAY BE ONLY FOR NEW USES WITH A DATE OF PRIORITY IN

COMPLIANCE WITH STATE LAW.

(3} PRIORTO CONCLUDING ANY AGREEMENT UNDER THIS SECTION, THE DEPARTMENT SHALL

HOLD PUBLIC MEETINGS, AFTER PROPER PUBLIC NOTICE QF THE MEETINGS HAS BEEN GIVEN AND THE

PROPOSED AGREEMENT HAS BEEN MADE AVAILABLE FOR PUBLIC REVIEW, TO AFFORD THE PUBLIC

AN QPPORTUNITY TO COMMENT ON THE CONTENTS OF THE AGREEMENT.

NEW SECTION. Section 20. Notification to tribal governments. The secretary of state shall send

a copy of [this act] to each tribal government located on the seven Montana reservations.

NEW SECTION. SECTION 21. CODIFICATION INSTRUCTION. [SECTION 19] IS INTENDED TO

BE CODIFIED AS AN INTEGRAL PART OF TITLE 85, CHAPTER 2, AND THE PROVISIONS OF TITLE 85,

CHAPTER 2, APPLY TO [SECTION 19].

NEW SECTION. Section 22. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].

NEW SECTION. SECTION 23. SEVERABILITY. IF A PART OF [THIS ACT]{S INVALID, ALL VALID
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PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN [N EFFECT. IF A PART OF [THIS ACT]

IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID

APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS.

NEW SECTION. Section 24, Retroactive applicability. [Section 1] applies retroactively, within the
meaning of 1-2-109, to all permits and change authorizations issued by the department of natural resources

and conservation after July 1, 1973.

NEW SECTION. Section 25. Effective date. [This act] is effective on passage and approval.

-END-
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SENATE BILL NO. 97
INTRODUCED BY GROSFIELD
BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WATER LAWS TO CLARIFY THAT
THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION MAY ISSUE WATER PERMITS AND
CHANGE AUTHORIZATIONS PRICR TO THE COMPLETION OF AN ADJUDICATION IN A SOURCE OF
SUPPLY; CLARIFYING THAT WATER RESERVED UNDER STATE LAW IS NOT SYNONYMOUS WITH
FEDERAL AND INDIAN RESERVED WATER RIGHTS UNDER FEDERAL LAW; REQUIRING A WATER JUDGE

70O GIVE PRIQRITY OVER OTHER ADJUDICATION {SSUES TO ISSUES CERTIFIED TO THE DISTRICT

COURT BY THE DEPARTMENT; ALLOWING THE DEPARTMENT TO NEGOTIATE INTERIM AGREEMENTS

WITH TRIBAL GOVERNMENTS; AMENDING SECTIONS 85-2-101, 85-2-102, 85-2-217, B85-2-228,
85-2-301,86-2-302,85-2-309,85-2-311,85-2-313, 85-2-316,85-2-321,85-2-329, 85-2-331, 85-2-336,
85-2-340, 85-2-341, 85-2-342, 85-2-401, AND 85-2-402, MCA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE."

WHEREAS, the Montana Supreme Court, in In_the Matter of the Application for Beneficial Water

Use Permit Nos. 66459-76L, Ciotti; 64988-q76L, Starner; and Application for Change of Appropriation

Water Right No. G15152-s761, Pope, which was decided August 22, 1996, held that an applicant for a
permit or change of use authorization on the Flathead Indian Reservation may not as a matter of taw meet
the applicant’s burden of proof to establish that the proposed use will not interfere unreasonably with
planned uses or developments for which water has been reserved until the Confederated Salish and
Kootenai Tribes’ federal reserved water rights are quantified; and |

WHEREAS, in 1973, Montana enacted comprehensive legislation referred to as the Montana Water
Use Act of 1973, codified in Title BS, chapter 2, to implement Article IX, section 3(4), of the Montana
Constitution, which requires that the Legisiature provide for the administration, control, and regulation of
water rights and establish a system of centralized records of all water rights, and to impiement Article 1X
making the water of the state subject to appropriation for beneficial use by its citizens; and

WHEREAS, Title 85, chapter 2, as amended, provides for the comprehensive adjudication of water
rights and the continued development of Montana's water resources through a permit and change
\Srvier” o 5B 97
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authorization process; and

WHEREAS, historically in Montana, water has been developed, water use rights acquired, and
changes in water use completed in the absence of the adjudication of water rights in a source of supply;
and

WHEREAS, since July 1, 1973, it has been the intent of the Legislature that provisional permits and
change authorizations be issued pursuant to statutory standards in the absence of a completed adjudication
in a source of supply; and

WHEREAS, the dissent filed with the Montana Supreme Court decision raises a concern that the
maijority decision may be interpreted to apply statewide, but that interpretation does not reflect the intent
of the Legislature to allow for the continued wise and efficient use of Montana's water resources and
Montana’s growing econamy as required under Title 85, chapter 2.

STATEMENT GF INTENT

THE LEGISLATURE INTENDS THAT THE MONTANA SUPREME COURT'S DECISION IN IN THE

MATTER OF THE APPLICATION FOR BENEFICIAL WATER USE PERMIT NOS. 66459-76L, CIOTTI,

64988-G76L, STARNER; AND APPLICATION FOR CHANGE OF APPROPRIATION WATER RIGHT NC.

G1651562-5761, POPE, 53 ST. REP. 777 AT 784, 923 P.20 1073, BE NEGATED BY THE PASSAGE AND

APPROVAL OF THISBILL, THE LEGISLATURE FURTHER INTENDS THAT THE PORTION OF THE DISTRICT

COURT DECISION IN UNITED STATES V. DNRC (1ST JUDICIAL DISTRICT, MONTANA, JUNE 15, 1987},

NO, 50612, (SEE ALSO THE CONCURRING OPINION IN THE MONTANA SUPREME COURT'S DECISION

ININTHE MATTER OF THE APPLICATION FOR BENEFICIAL WATER USE PERMIT NOS. 66459-76L CIOTTI,
64988-G76L, STARNER; AND APPLICATION FOR CHANGE OF APPROPRIATION WATER RIGHT NO.
G15152-S761, POPE, 53 ST. REP. 777 AT 784,923 P.2D 1073}, DETERMINING THAT IN THE ABSENCE

OF A QUANTIFICATION QF EXISTING WATER RIGHTS, THE DEPARTMENT OF NATURAL RESOURCES

AND CONSERVATION DOES NOT HAVE THE AUTHORITY TO {SSUE A PERMIT FOR A NEW WATER

APPLICATION WHEN QUESTIONS OF SENIOR CONFLICTING CLAIMS ARE RAISED, BE NEGATED BY THE

PASSAGE AND APPROVAL OF THIS BILL, SPECIFICALLY BY THE PASSAGE AND APPROVAL QOF THE

AMENDMENTS TO 85-2-311. A STATEMENT OF INTENT 1S DESIRED FOR THIS BILL IN ORDER TO

PROVIDE GUIDANCE TO THE DEPARTMENT UNDER 85-2-311 CONCERNING IMPLEMENTATION AND
INTERPRETATION OF THE PHYSICAL AVAILABILITY OF WATERAND REASONABLELEGAL AVAILABILITY
OF WATER CRITERIA. TO FIND THAT WATER IS AVAILABLE FOR THE ISSUANCE OF A PERMIT, THE
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DEPARTMENT SHALL REQUIRE A THREE-STEP ANALYSIS INVOLVING THE FOLLOWING FACTORS:

IDENTIFY PHYSICAL WATER AVAILABILITY, IDENTIFY EXISTING LEGAL DEMANDS ON THE SOURCE OF

SUPPLY, AND COMPARE AND ANALYZE THE PRYSICAL WATER SUPPLY AT THE PROPOSED POINT OF

DIVERSION WITH THE EXISTING LEGAL DEMANDS ON THE SQURCE OF SUPPLY. THE THREESTER

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 85-2-101, MCA, is amended to read:

"85-2-101. Declaration of policy and purpose. (1) Pursuant to Article |X of the Montana
constitution, the legislature declares that any use of water is a public use and that the waters within the
state are the property of the state for the use of its people and are subject to appropriation for beneficial
uses as provided in this chapter.

(2) A purpose of this chapter is to implement Article 1X, section 3(4), of the Montana coenstitution,
which requires that the legislature provide for the administration, control, and regulation of water rights and
establish a system of centralized records of all water rights. The legislature deciares that this system of
centralized records recognizing and establishing all water rights is essential for the documentation,
protection, preservation, and future beneficial use and deveiopment of Montana’'s water for the state and
its citizens and for the continued development and completion of the comprehensive state water plan.

(3) It is the policy of this state and a purpose of this chapter to encourage the wise use of the
state’s water resources by making them available for appropriation consistent with this chapter and to
provide for the wise utilization, development, and conservation of the waters of the state for the maximum
benefit of its people with the least possible degradation of the natural aquatic ecosystems. In pursuit of this
policy, the state encourages the development of facilities whieh that store and conserve waters for
beneficial use, far the maximization of the use of those waters in Montana, for the stabilization of stream
flows streamflows, and for ground water recharge.

{4) Pursuant to Article 1X, section 3(1), of the Montana constitution, it is further the policy of this

[ Legislative

. Division -3- SB 97



55th Legislature S5B00C97.03

.

O W W ~N O ;M oW N

state and a purpose of this chapter to recognize and confirm all existing rights ta the use of any waters for
any useful or beneficial purpose.

{5) it is the intent of the legislature that the statutory determinations for issuing new water use

permits and authorizing changes do not require_the adjudication of all water rights in the source of supply.

The legislature recognizes the unique character and nature of water resources of the state. Because water

is a resource that is subject to use and reuse, such as through return flows, and because at most times all

water rights on a source will nat be exercised to their full extent simultaneously, it is recognized that an

adjudication is not a water availability study. Consequently, the leqgislature has provided an administrative

forum far the factual investigation into_ whether water is available for new uses and changes both before

and after the completion of an adjudication in the source of supply. To allow for orderly permitting in the

absence of a complete adjudication in the source of supply, permits issued under this chapter are

provisional. A provisional permit is subiect to reduction, modification, or revocation by the department as

provided in 85-2-313 upon completion of the general adjudication.

{6)IT 1S THE INTENT OF THE LEGISLATURE THAT THE STATE, TO FULFILL ITS CONSTITUTIONAL

DUTIES AND TO EXERCISE ITS HISTORIC POWERS AND RESPONSIBILITIES TO ITS CITIZENS LIVING ON
ANDOFFRESERVATIONS, COMPREHENSIVELY ADJUDICATE EXISTING WATERRIGHTS AND REGULATE

WATER USE WITHIN THE STATE. IT IS FURTHER THE LEGISLATURE’S INTENT THAT THE STATE, 7O
THE FULLEST EXTENT POSSIBLE, RETAIN AND EXERCISE ITS AUTHORITY TQ REGULATE WATER USE

AND PROVIDE FORUMS FOR THE PROTECTION OF WATER RIGHTS, INCLUDING FEDERAL NON-INDIAN
AND INDIAN WATER RIGHTS, AND RESOLVE ISSUES CONCERNING ITS AUTHORITY OVER WATER
RIGHTS AND PERMITS, BOTH PRIOR TO AND AFTER THE FINAL ADJUDICATION OF WATER RIGHTS.
IN FURTHERANCE OF THIS LEGISLATIVE INTENT:

(A} ALL PERMITS ISSUED ARE PROVISIONAL, ANDIT (S THEINTENT OF THE LEGISLATURE THAT
THIS STATUS PROVIDE ENFORCEABLE LEGAL PROTECTION FOR EXISTING RIGHTS; AND

{B) ANY JUDICIAL DETERMINATION OF THE STATE'S AUTHORITY TO ISSUE PROVISIONAL
PERMITS ON OR OFF RESERVATIONS SHOULD BE DECIDED IN THE APPRQPRIATE STATE FORUM."
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Sectipn 2. Section 85-2-102, MCA, is amended to read:

"85-2-102. (Temporary) Definitions. Unless the context requires otherwise, in this chapter, the
following definitions apply:

{1} "Appropriate” means to:

(a) divert, impound, or withdraw (including by stock for stock water) a quantity of water;

{b} in the case of a public agency, reserve water in accordance with 85-2-316;

{c} in the case of the department of fish, wildlife, and parks, lease water in accordance with
85-2-436; or

{d) in the Upper Clark Fork River basin, maintain and enhance streamflows to benefit the fishery
resource in accordance with 85-2-439,

(2) "Beneficial use”, unless otherwise provided, means:

(a) a use of water for the benefit of the appropriator, other persons, or the public, including but
not limited to agricultural (including stock water}, domestic, fish and wildiife, industrial, irrigation, mining,
municipal, power, and recreational uses;

{b} a use of water appropriated by the department for the state water leasing program under
85-2-141 and of water leased under a valid lease issued by the department under 85-2-141;

(c} a use of water by the department of fish, wildlife, and parks pursuant to a lease authorized
under 85-2-436; or

{d) ause of water to maintain and enhance streamflows to benefit the fishery resource in the Upper
Clark Fork River basin as part of the Upper Clark Fork River basin instream flow pilot program authorized
under 85-2-4389.

{3) "Certificate” means a certificate of water right issued by the department.

{4) "Change in appropriation right” means a change in the place of diversion, the place of use, the
purpose of use, or the place of storage.

(6) "Commission” means tha fish, wildlife, and parks commission provided for in 2-15-3402.

{6) "Correct and complete” means that the information required to be submitted conforms to the
standard of substantial cradible information and that all of the necessary parts of the form requiring the
information have been filled in with the required information.

{7) "Declaration” means the declaration of an existing right filed with the department under section

8, Chapter 452, Laws of 1973.
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18} "Department" means the department of natural resources and conservation provided for in Title
2, chapter 15, part 33.

(9) "Existing right” or "existing water right" means a right to the use of water that would be

protected under the law as it existed prior to July 1, 1973. The term inctudes federal non-indian and Indian

reserved water rights created_under federal law and water rights created under state law.

{10) "Ground water” means any water that is beneath the ground surface.

(11) "Late claim” means a claim to an existing right forfeited pu{rsuant to the conclusive
presumption of abandonment under 85-2-226.

{12} "Permit" means the permit to appropriate issued by the department under 85-2-301 through
85-2-303 and 85-2-306 through B5-2-314. |

{(13) "Person" means an individual, association, partnership, corporation, state agency, palitical
subdivision, the United States or any agency of the United States, or any other entity.

{14) "Political subdivision' means any county, incorporated city or town, public corporation, or
district created pursuant to state law or other public body of the state empowered to appropriate water.
The term does not mean a private corporation, association, ar greup.

{15) "Salvage" means to make water available for beneficial use from an existing valid appropriation
through apgplication of water-saving methods.

(16} "State water reservation” means a water right created under state faw after July 1, 1973, that

reserves water for existing or future heneficial uses or that maintains a minimum flow, level, or quality of

water throughout the year or at periods or for defined lengths of time.

A63{17) "Substantial credible information” means probable, believable facts sufficient to support
a reasonable legai theory upon which the department should proqeed with the action requested by the
person providing the information.

HA(18] "Waste" means the unreasonable loss of water through the design or negligent operation
of an appropriation or water distribution facility or the application of water to anything but a beneficial use.

H8119) "Water” means all water of the state, surface and subsurface, regardless of its character

or manner of occurrence, including but not limited to geathermal water, diffuse surface water, and sewage

effluent.
H83{20) "Water division” means a drainage basin as defined in 3-7-102.
+20H21) "Water judge” means a judge as provided for in Title 3, chapter 7.
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{214{22} "Water master” means a master as provided for in Title 3, chapter 7.
{224{23) "Watercourse" means any naturally occurring stream or river fram which water is diverted
for beneficial uses. It does not include ditches, culverts, or other manmade constructed waterways.

+23H24) "Well" means any artificial opening or excavation in the ground, however made, by which

'ground water is sought or can be obtained or through which it flows under natural pressures or is artificially

withdrawn. {Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.)

B85-2-102. (Effecti\fe July 1, 1999) Definitions. Unless the context requires otherwise, in this
chapter, the following definitions apply:

{1} "Appropriate” means:

{a) to divert, impound, or withdraw (including by stock for stock water) a quantity of water;

(b} in the case of a public agency, to reserve water in accordance with 85-2-316; or

(c} in the Upper Clark Fork River basin, to maintain and enhance streamflows to benefit the fishery
resource in accordance with 85-2-439.

(2) "Beneficial use", unless otherwise provided, means:

(a) a use of water for the benefit of the appropriator, other persons, or the public, including but
not limited to agricultural {including stock water), domestic, fish and wildlife, industrial, irrigation, mining,
municipal, power, and recreational uses;

{b) a use of water appropriated by the department for the state water leasing program under
85-2-141 and of water leased under a valid lease issued by the department under 85-2-141; or

{c}) ause of water to maintain and enhance streamflows to benefit the fishery resource in the Upper
Clark Fork River basin as part of the Upper Clark Fork River basin instream flow pilot program authorized
under 85-2-439.

(3) "Certificate” means a certificate of water right issued by the department.

(4) "Change in appropriation right" means a change in the place of diversion, the place of use, the
purpose of use, or the place of storage.

(5) "Correct and complete" means that the information required to be submitted confarms to the
standard of substantial credible information and that all of the necessary parts of the form requiring the
information have been filléd in with the required information.

(6) "Declaration” means the declaration of an existing right filed with the department under section

B, Chapter 452, Laws of 1973.
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{7) "Department” means the department of naturai resources and conservation provided for in Title
2, chapter 15, part 33.

{8) "Existing right" or "existing water right" means a right to the use of water that would be

protected under the law as it existed prior to July 1, 1973, The term includes federal non-Indian and Indian

reserved water rights created under federal law and water rights created under state law.

(9) "Ground water" means any water that is beneath the ground surface.

{10} "Late claim" means a claim to an existing right forfeited pursuant to the conclusive
presumption of abandonment under 85-2-226.

(11) "Permit" means the psrmit to appropriate issued by the department under 85-2-301 through
85-2-303 and B5-2-306 through 85-2-314.

{12) "Person” means an individual, association, partnership, corporation, state agency, political
subdivision, the United States or any agency of the United States, or any other entity.

{13} "Political subdivision" means any county, incorporated city or town, public corporation, or
district created pursuant to state law or other public body of the state empowered to appropriate water.
The term does not mean a private corporation, association, or group.

(14) "Salvage" means ta make water available for beneficial use from an existing valid appropriation
through application of water-saving methods.

{15]) "State water reservation” means a water right created under state law after July 1, 1973, that

reservas water for existing or future beneficial uses or that maintaing a minimum flow, level, or guality of

water throughout the year or at periods or for defined lengths of time.

H-B83{16) "Substantial credible information” means probable, believabie facts sufficient to support
a reasonable legal theory upon which the department should praoceed with the action requested by the
person providing the information.

£361{17) "Waste" means the unreasonable loss of water through the design or negligent operation
ot an appropriation or water distribution facility or the application of water to anything but a beneficial use.

H4(18) "Water” means all water of the state, surface and subsurface, regardless of its character
or manner of accurrence, including but not limited to geothermal water, diffuse surface water, and sewage
effluent.

H18}(19) "Water division" means a drainage basin as defined in 3-7-102.

H8}{20} "Water judge” means a judge as provided for in Title 3, chapter 7.
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{204{21] "Water master” means a master as provided for in Title 3, chapter 7.

2R{22) "Watercourse" means any naturally occurring stream or river from which water is diverted
for beneficial uses. It does not include ditches, culverts, or other reanmade constructed waterways.

H2}4(23) "Well" means any artificial opening or excavation in the ground, however made, by which
ground water is sought or can be abtained or through which it flows under natural pressures or is artificially
withdrawn. [Terminates June 30, 2005--sec. 14, Ch, 487, L. 1995.)

85-2-102, (Effective July 1, 2005) Definitions. Unless the context requires otherwise, in this
chapter, the following definitions apply:

{1} "Appropriate” means to:

{a) divert, impound, or withdraw {including by stock for stock water) a quantity of water;

{b) in the case of a public agency, to reserve water in accardance with 85-2-316; or

{c} in the case of the department of fish, wildlife, and parks, to lease water in accordance with
85-2-436.

(2} "Beneficial use", uniess otherwise provided, means:

{a) a use of water for the benefit of the appropriatar, other persons, or the public, including but
not |imited to agricultural {including stock water), domestic, fish and wildlife, industrial, irrigation, mining,
municipal, power, and recreational uses;

(b} a use of water appropriated by the department for the state water leasing program under
85-2-141 and of water leased under a valid lease issued by the department under 85-2-141; and

{c) a use of water by the department of fish, wildlife, and parks pursuant to a lease authorized
under 85-2-436.

{3) "Certificate" means a certificate of water right issued by the department.

(4) "Change in appropriation right” means a change in the place of diversion, the place of use, the
purpose of use, or the place of storage.

{5) "Commission" means the fish, wildlife, and parks commission provided for in 2-15-3402.

(6) "Correct and complete" means that the information required to be submitted conforms ta the
standard of substantial credible information and that ail of the necessary parts of the form reguiring the
information have been filled in with the required information.

{7} "Declaration" means the declaration of an existing right filed with the department under section
8, Chapter 452, Laws of 1973.

(1. islative
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(8) "Department” means the department of natural resources and conservation provided for in Title
2, chapter 15, part 33.

{9} "Existing right" or "existing water right” means a right to the use of water that would be

protected under the law as it existed prior to July 1, 1973, The term includes federal non-Indian and Indian

reserved water rights created under federal law and water rights created under state law.

{10) "Ground water" means any water that is beneath the ground surface.

(11) "Late claim" means a claim to an existing right forfeited pursuant to the conclusive
presumption of abandonment under 85-2-226.

{12) "Permit" means the permit to appropriate issued by the department under 85-2-301 through
85-2-303 and 85-2-306 through 85-2-314.

(13) "Person” means an individual, association, partnership, corporation, state agency, political

subdivision, the United States or any agency thereef of the United States, or any other entity.

(14) "Political subdivision" means any county, incorporated city or town, public corporation, or
district created pursuant to state law or other public body of the state empowered to appropriate water.
The term does not mean a private corporation, association, or group.

{15) "Salvage” means to make water available for beneficial use from an existing valid appropriation
through application of water-saving methaods.

" (18) "State water reservation” means a water right created under state law after July 1, 1973, that

reserves water for existing or future beneficial uses or that maintains a minimum flaw, level, or quality of

water throughout the year or at periods or for defined lengths of time.

38317} "Substantial credible information” means probable, believable facts sufficient to support

a reasonable legal theory upon which the department should proceed with the action requested by the
person providing the information. ‘ |
444{18) "Waste" means the unreasonable loss of water through the design or negligent operation
of an appropriation or water distribution facility or the application of water to anything but a beneficial use.
84{19) "Water” means all water of the state, surface and subsurface, regardless of its character
or manner of occurrence, including but not limited to geothermal water, diffuse surface water, and sewage
effluent.
A8 20) "Water division" means a drainage basin as defined in 3-7-102.
{+204{21) "Water judge" means a judge as provided for in Title 3, chapter 7.
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2343(22) "Water master” means a master as provided for in Title 3, chapter 7.

L2(23) "Watercourse™ means any naturally occurring stream or river from which water is divertad
for béneficial uses. it does notinclude ditches, culverts, or other manrmads constructed waterways.

&33(24) "Well" means any artificial opening or excavation in the ground, however made, by which
ground water is sought or can be obtained or through which it flows under natural pressures or is artificially

withdrawn.”

Section 3. Section 85-2-217, MCA, is amended to read:

"85-2-217. Suspension of adjudication. While negotiations for the conclusion of a compact under
part 7 are being pursued, all proceedings to generally adjudicate reserved Indian water rights and federal
reserved water rights of those tribes and federal agencies whieh that are negotiating are suspended. The

obligation to file water rights claims for those federal non-Indian and Indian reserved rights is also

suspended. This suspension shal-be is effective until July 1, 1999, as long as negotiations are continuing
or ratification of a completed compact is being sought. If approval by the state legislature and tribes or
federal agencies has not been accomplished by July 1, 1999, the suspension skalt must terminate on that
date. Upon termination of the suspension of this part, the tribes and the federal agencies skatbe are
subject to the special filing requirements of 85-2-702(3) and all other requirements of the state water

adjudication system provided for in Title 85, chapter 2. Those tribes and federal agencies that choose not

1o negotiate their federal non-Indian and Indian reserved water rights are subject to the full operation of the

state adjudication system and may not benefit from the suspension provisions of this section.”

Section 4. Section 85-2-228, MCA, is amended to read:

"86-2-228. Federal reserved water rights with priority date of July 1, 1973, or later -- process and
adjudication -- purpose. (1) The purpose of this section is to ensure that a federal reserved water right with
a priority date of July 1, 1973, or later be is subject to the same process and adjudication as a federal
reserved water right with a priority date before July 1, 1973.

{2) Under authority granted to the states by 43 U.S.C. 666, a federal reserved water right that has
a priority date of July 1, 1973, or later and that is asserted by a federal agency is subject to the claim filing
requirements and ail other applicable requirements of the state water adjudication system provided for in

Title 85, chapter 2, parts 2 and 7.
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{3) At the request of a federal agency, the reserved water rights compact commission may
negotiate to conclude a compact under Title 85, chapter 2, part 7, for a federal reserved water right with
a priority date of July 1, 1973, or later,

(4) Whenever necessary, a water judge may reopen any decree issued pursuant to Title 85, chapter

2, to process the asserted or negotiated federai reserved water right.”

Section 5. Section 85-2-301, MCA, is amended to read:

“85-2-301. Right to appropriate -- recognition_and confirmation of permits issued after July 1,

1973. {1) After July 1, 1973, a person may not appropriate water except as provided in this chapter. A

person may &nly appropriate water onty for a beneficial use.

{2} (a) Only the department may appropriate water by permit in either of the following instances:

(1) for transport outside the following river basins:

{A) the Clark Fork River and its tributaries to its confluence with Lake Pend Oreille in Idaho;

(B) the Kootenai River and its tributaries to its confluence with Kootenay Lake in British Columbia;

(C} the St. Mary River and its tributaries to its confluence with the Oldman River in Alberta;

(D} the Little Missouri River and its tributaries to its confluence with Lake Sakakawea in North
Dakota;

(E) the Missouri River and its tributaries to its confluence with the Yellowstone River iln Narth
Dakota; and

(F) the Yellowstone River and its tributaries to its confluence with the Missouri River in North
Dakota; or

{iiy whenever water in excess of 4,000 acre-feet a year and 5.5 cubic feet per second, for any use,
is to be consumed,

(b) Water for these purposes or in these amounts may be ieased from the department by any
person under the provisions of 85-2-141,

(3} A right to appropriate water may not be acquired by any other methed, including by adverse
use, adverse possession, prescription, or estappel. The method prescribed by this chapter is exclusive.

(4] All permit actions of the department after July 1, 1973, are recognized and confirmed subject

to this part and any terms, conditions, and limitations placed on a permit by the department.”
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19 SECTION 6. SECTION 85-2-309, MCA, |S AMENDED TO READ:

20 "85-2-309. Hearings on objections -- jurisdiction. (1} If the department determines that an
21 abjection to an application for a permit or change approval under 85-2-402 states a valid objection, it shail
22 hold a public hearing on the cbjection within 80 days from the date set by the department for the filing of
23 objections, after serving notice of the hearing by certified mail upon the applicant and the objector, unless
24 the department certifies an issue to the district court for determination by a water judge under subsection
25 {2). The department may consolidate hearings if maore than one objection is filed to an application. The
26  department shall file in its records proof of the service by atfidavit of the department.

27 (2) {(a) At any time prior to commencement or befare the conclusion of a hearing as provided in
28  subsection {1}, the department may in its discretion certify to the district court all factual and legal issues

29 involving the adjudication or determination of the water rights at issue in the hearing, including but not

3C limited to issues of abandonment, quantification, or relative priority dates. Certified controversies must be
{Le isiative
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given priority by a water judge over all other adjudication matters.

{b} If the department fails to certify an issue as provided in this section after a timely request by
a party ta the hearing, the department shall include its deniaf to certify as part of the record of the hearing.

Hc) Upon determination of the issues certified to it by the department, the court shall remand
the matter to the department for further processing of the application under this chapter.

{3) Subsection (2) does not apply in the case of a matter considered at a hearing under this section

pursuant to 85-2-316 or 85-2-322."

Section 7. Section 85-2-311, MCA, is amended to read:

“85-2-311, Criteria for issuance of permit. {1} A permit may be issued under this part prior to the
adjudication of existing water rights in g source of suppiy. In g permit proceeding under this part there is
no presumption that an applicant for a permit cannot meet the statutory criteria of this section prior to the
adjudication of existing water rights pursuant to this chapter. |N MAKING A DETERMINATION UNDER THIS
SECTION, THE DEPARTMENT MAY NOT At TER THE TERMS AND CONDITIONS OF AN EXISTING WATER

RIGHT OR AN ISSUED CERYIFICATE, PERMIT, OR STATE WATER RESERVATION. Except as provided in

subsections (3} and (4), the departmaent shall issue a permit if the applicant proves by a preponderance of

evidence that the following criteria are met:

(al{l} there are-unappropriated-waters-+h-the-sourse-aieupply is water physically available at the

proposed point of diversions

i) WATER CAN REASONABLY BE CONSIDERED LEGALLY AVAILABLE DURING THE PERIOD IN

WHICH THE APPLICANT SEEKS TO APPROPRIATE, IN THE AMOUNT REQUESTED, BASED ON THE

RECORDS OF THE DEPARTMENT AND OTHER EVIDENCE PROVIDED TO THE DEPARTMENT. LEGAL

AVAILABILITY IS DETERMINED USING AN ANALYSIS INVOLVING THE FOLLOWING FACTQORS:
(A] IDENTIFICATION OF PHYSICAL WATER AVAILABILITY;

(B) IDENTIFICATION OF EXISTING LEGAL DEMANDS ON THE SOURCE OF SUPPLY THROUGHQUT
THE AREA OF POTENTIAL IMPACT BY THE PROPOSED USE; AND

{ Legistative
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(C) ANALYSIS OF THE EVIDENCE ON PHYSICAL WATER AVAILABILITY AND THE EXISTING

LEGAL DEMANDS, INCLUDING BUT NOT LIMITED TO A COMPARISON OF THE PHYSICAL WATER

SUPPLY AT THE PROPOSED POINT OF DIVERSION WITH THE EXISTING LEGAL DEMANDS ON THE

SUPPLY OF WATER.

{b) the water rights of a prior appropriator UNDER AN EXISTING WATER RIGHT, A CERTIFICATE,

A PERMIT, OR A STATE WATER RESERVATION will not be adversely affected. In this subsection (1){b},

adverse effect must be determined based on a consideration ofs

H#4 an applicant’s plan for the exercise of the permit that demonstrates that the applicant’s use of

the water will be controlled so the water right of a prior appropriator_will ba satisfieds;

(c) the proposed means of diversion, construction, and operation of the appropriation works are
adequate;

{(d) the proposed use of water is a beneficial use;

el the applicant has a possessary interest, or the written consent of the person with the

possessory interest, in the property where the water is to be put to beneficial use;

{gHf) the water guality of a prior appropriator will not be adversely affected;

{b}{g) the proposed use will be substantially in accordance with the classification of water set for
the source of supply pursuant to 75-5-301(1); and

#(h) the ability of a discharge permitholder to satisfy effluent limitations of a permit iséued in
accordance with Title 78, chapter 5, part 4, will not be adverseiy affected.

(2) The applicant is required to prove that the criteria in subsections £HHg} (1){f} through {43 (11(h}
have been met only if a valid objection is filed. A valid objection must contain substantial credible
information establishing to the satisfaction af the department that the criteria in subsection H4g} (1)(f),
{4h} (1)(g), or (14 (1)(h), as applicable, may not be met. For the criteria set forth in subsection {34k}
{1){g), only the department of environmental quality or a local water quality district established under Title

7, chapter 13, part 45, may file a valid objection.
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{3) The department may notissue a permit for an appropriation of 4,000 or mare acre-feet of water
a year and 5.5 or more cubic feet per second of water unless the applicant proves by clear and convincing

evidence that:

{a) the criteria in subsection (1) are met;

{e}(b) the proposed appropriation is a reasonable use. A finding must be based on a consideration
of the foilowing:

li) the existing demands on the state water supply, as well as projected demands, such as
reservations of water for future beneficial purposes, including municipal water supplies, irrigation systems,
and minimum streamflows for the protection of existing water.rights and aquatic life;

{ii} the benefits to the applicant and the state;

{iii) the effects on the guantity and quality of water for existing beneficial uses in the source of
supply;

{iv} the availability and feasibility of using low-quality water for the purpose for which application
has been made;

(v} the effects on private property rights by any creation of or contribution to saline seep: and

{vi) the probable significant adverse environmental impacts of the proposed use of water as
determined by the department pursuant to Title 75, chapter 1, ar Title 75, chapter 20.

{4) (a) The state of Montana has long recognized the importance of conserving its pubtic waters
and the necessity to maintain adequate water supplies for the state’s water requirements, including

requirements for federel non-Indian and Indian reserved water rights heid by the United States for federal

reserved lands and in trust for the various indian tribes within t‘he state's boundaries. Although the state
of Montana also recognizes that, under appropriate conditions, the out-of-state transportation and use of
its public waters are not in conflict with the public welfare of its citizens or the ¢conservation of its waters,
the criteria in this subsection (4) must be met before out-of-state use may occur.

(b} The department may not issue a permit for the appropriation of water for withdrawal and
transportation for use outside the state uniess the applicant proves by clear and convincing evidence that:

{il depending on the volume of water diverted or consumed, the applicable criteria and procedures
of subsection (1) or (3) are met;

(ii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and
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{iii} the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Montana.

(e} In determining whether the applicant has proved by clear and convincing evidence that the
requirements of subsections (4)(b)lii} and (4)(b](iii} are met, the department shall consider the following
factors:

(i} whether there are present or projected water shortages within the state of Montana;

(i) whether the water that is the subject of the application could feasibly be transported to alleviate
water shortages within the state of Montana;

(iii} the supply and soxjrces of water available to the applicant in the state where the applicant
intends to use the water; and

{iv} the demands placed on the applicant’s supply in the state where the applicant intends to use
the water.

{d} When applying for a permit or a lease to withdraw and transport water for use outside the
state, the applicant shall submit to and comply with the laws of the state of Montana governing the
appropriation, lease, and use of water.

(5) To meet the preponderance of evidence standard in this section, the applicant, in addition to
other evidence demonstrating that the criteria of subsection (1) have been met, shall submit hydroiogic or
other evidence, including but not limited to water supply data, field reports, and other information
developed by the applicant, the department, the U.S. geological survey, or the U.S. natural resources
conservation service and other specific field studies.

{B) An appropriation, diversion, impoundment, use, restraint, or attempted appropriation, diversion,
impoundment, use, or restraint contrary to the provisions ot this section is invalid. An officer, agent,

agency, or employee of the state may not knowingly permit, aid, or assist in any manner an unauthorized

- appropriation, diversion, impoundment, use, or other restraint. A person or corporation may not, directly

or indirectly, personally or through an agent, officer, or employee, attempt to appropriate, divert, impound,
use, or otherwise restrain or control waters within the boundaries of this state except in accordance with
this section.

{7} The department may adopt rules to implement the provisions of this section."

Section 8. Section 85-2-313, MCA, is amended to read:
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"85-2-313. Provisional permit. A permit issued prior to a final determination of existing water

rights is provisional and is subject to that final determination. Fhe Upon petition, the amount of the

appropriation granted in a provisional permit skall must be reduced e+, maodified,_or revoked by the

department in FOLLOWING a show cause hearing whese when IN WHICH iT IS DETERMINED THAT
REDUCTION, MODIFICATION, OR REVOCATION IS necessary to protect and guarantee existing water

rights determined in the final decree. Because a provisional pefmit is issued on a reasonable determination

of fegal availability under 85-2-311({1)(b}, in a show cause hearing under this section, legal availability must

be determined on a consideration of the final decree in_the affected basin or subbasin. A person may not

obtain any vested right to an appropriation obtained under a provisional permit by virtue of construction
of diversion works, purchase of equipment to apply water, planting of crops, or other action where the

permit would have been denied or modified if the final decree had been available to the department.”

Section 9. Section 85-2-316, MCA, is amended to read:
"85-2-316. Reeervation State reservation of waters. (1) The state, ef any political subdivision or

agency of the state, or the United States or any agency of the United States may apply to the department

. to reserve—watere acquire a state water reservation for existing or future beneficial uses or to maintain a

minimum flow, level, or quality of water throughout the year or at periods or for a length of time that the
department designates.

{2) (a) Water may be reserved for existing or future beneficial uses in the basin where it is reserved,
as described by the fallowing basins:

(i) the Clark Fork River and its tributaries to its confluence with Lake Pend Oreille in Idaho;

(i) the Kootenai River and its tributaries to its confluence with Kootenay Lake in British Calumbia;

{iii} the St. Mary River and its tributaries to its confluence with the Oldman River in Alberta:

{ivl the Little Missouri River and its tributaries to its confluence with Lake Sakakawea in North
Dakota;

(v} the Missouri River and its tributaries to its confluence with the Yellowstone River in North
Dakota; and

(vi) the Yellowstone River and its tributaries to its confluence with the Missouri River in North

Dakota.

(b} A state water reservation may be made for an existing or future beneficial use outside the basin
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where the diversion occurs only if stored water is not reasonably available for water leasing under 85-2-141
and the proposed use would occur in a basin designated in subsection {2}{a}.

(3) Upocn receiving a correct and complete application, the department shall proceed in accordance
with 85-2-307 through 85-2-308. After the hearing provided for in 85-2-309, the department shall decide
whether to reserve the water for the applicant. The department’s costs of giving notice, holding the
hearing, conducting investigations, and making records incurred in acting upon the application to reserve
water, except the cost of salaries of the department’s personnel, must be paid by the applicant. In addition,
a reasonable proportion of the department’s cost of preparing an environmental impact statement must be
paid by the applicant unless waived by the department upon a showing of good cause by the applicant.

(4} (a) The department may not adopt an order reserving water unless the applicant establishes to
the satisfaction of the department by a preponderance of evidence:

(i) the purpose of the reservation;

(ii) the need for the reservation;

{iii} the amount of water necessary for the purpose of the reservation;

{iv) that the reservation is in the public interest.

(b) in determining the public interest under subsection {4)(a)(iv), the department may not adopt an
order reserving water for withdrawal and transport for use outside the state unless the applicant proves oy
clear and convincing evidence that:

(il the proposed out-of-state use of water is not contrary to water conservation in Montana; and

(i} the proposed cut-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Montana.

{c} In determining whether the applicant has proved by clear and convincing evidence that the
requirements of subsections (4)(b){i] and {4)(b)(ii) are met, the department shall consider the folldwing
factors:

(i) whether there are present or projected water shortages within the state of Montana;

{ii) whether the water that is the subject of the application could feasibly be transported to alleviate
water shortages within the state of Montana;

{iii) the supply and sources of water available to the applicant in the state where the applicant
intends to use the water; and

{iv) the demands placed on the applicant’s supply in the state where the applicant intends to use
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the water.

{d) When applying for a state water reservation to withdraw and transport water for use outside
the state, the applicant shall submit to and comply with the laws of the state of Montana governing the
appropriation, lease, use, and reservation of water.

{5) If the purpose of the state water reservation requires construction of a storage or diversion
facility, the applicant shall establish to the satisfaction of the department by a preponderance of evidence
that there will be progress toward campletion of the facility and accomplishment of the purpose with
reasonable diligence in accordance with an established plan.

{6) The department shall limit any state water reservations after May 9, 1979, for maintenance of
minimum flow, level, or quality of water that it awards at any pgint on a stream ofr river to a maximum of
50% of the average annual flow of record on gauged streams. Ungauged streams can be aliocated at the
discretion of the department.

{(7) After the adoption of an order reserving waters, the department may reject an application and
refuse a permit for the appropriation of reserved waters or may issue the permit subject to terms and
conditions that it considers necessary for the protection of the objectives of the reservation.

{B) {a) A person desiring to use water reserved to a conservation district for agricultural purposes
shall make application for the use with.the district, and the district, upon approval of the application, shall
inform the department of the approved use and issue the applicant an authorizaticn for the use. The
department shall maintain records of all uses of water reserved to conservation districts and be respansible,
when requested by the districts, for rendering technical and administrative assistance within the
department’s staffing and budgeting limitations in the preparation and processing of the applications for
the conservation districts. The department shall, within its staffing and budgeting limitations, complete any
feasibility study requested by the districts within 12 months of the time that the request was made. The
department shail extend the time allowed to develdp a plan identifying projects for using a district’s
reservation as long as the conservation district makes a good faith effort, within its staffing and budget
limitations, to deveiop a plan.

(b} Upon actual application of water to the proposed beneficial use, the authorized user shall notify
the conservation district. The notification must f:o_ntain a certified statement by a persan with experience
in the design, construction, or operation of project works for agricuitural purposes describing how the
reserved water was put to use. The department or the district may then inspect the appropriaticn to
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determine if it has been completed in substantial accordance with the authgrization.

{9) Except as provided in 85-2-331, the priority of appropriation of a state water reservation and
the relative priority of the reservation to permits with a later priority of appropriation must be determined
according to this subsection (9], as follows:

{al A state water reservation under this section has a priority of appropriation dating from the filing
with the department of a notice of intention to apply for a state water reservation in a basin in which no
other notice of intention to apply is currently pending. The notice of intention to apply must specify the
basin tn which the applicant is seeking a state water reservation.

(b} Upon receiving a notice of intention to apply for a state water reservation, the department shall
identify all potential state water reservation applicants in the basin specified in the notice and notify each
potential applicant of the opportunity to submit an application and to receive a state water reservation with
the priority of appropriation as described in subsection (9){a).

(c} Toreceive the priority of appropriation described in subsection (9)(a}, the applicant shalt submit
a correct and complete state water reservation application within 1 year after the filing of the notice of
intention to apply. Upon a showing of good cause, the department may extend the time for preparing the
application,

{d} The department may by order subordinate a state water reservation to a permit issued pursuant
to this part if:

(i} the permit application was accepted by the department before the date of the order granting the
reservation; and

{ii} the effect of subordinating the reservation to ocne or more permits does not interfere substantially
with the purpose of the reservation.

{e) The department shall by order establish the relative priority-of state water reservations approved
under this section that have the same day of priority. A state water reservation may not adversely affect
any rights in existence at that time.

(10} The department shall, periodicaily but at least once every 10 years, review existing state water
reservations to ensure that the objectives of the reservation reservations are being met. When the
objectives of the a state water reservation are not being met, the department may extend, revoke, or
modify the reservation. Any undeveloped water made available as a result of a revocation or modification

under this subsection is available for appropriation by others pursuant to this part.
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(11) The department may modify an existing or future order ariginally adopted to reserve water for
the purpose aof maintaining minimum flow, level, or quality of water, so as to reallocate the state water
reservation or partion of the reservation to an applicant who is a qualified reservant under this section,

Reallocation of reserved water reserved pursuant to a state water reservation may be made by the

department following notice and hearing if the department finds that all or part of the reservation is not
required for its purpose and that the need for the reallocation has been shown by the applicant to cutweigh
the need shown by the original reservant. Reallocation of reserved water may not adversely affect the
priority date of the reservation, and the reservation retains its priority date despite reallocation to a different
entity for a different use. The department may not reallocate water reserved under this section on any
stream or river more frequently than once every 5 years.

{12) A reservant may not make a change in a state water reservation under this section, except as
permitted under 85-2-402 and this subsection. f the department approves a change, the department shall
give notice and require the reservant to establish that the criteria in subsection (4) will be met under the
approved change.

{13) A state water reservation may be transferred to another entity qualified to hold a reservation
under subsection {1). Only the entity holding the reservation may initiate a transfer. The transfer occurs
upon the filing of a water right transfer certificate with the department, together with an affidavit from the
entity receiving the reservation establishing that the entity is a qualified reservant under subsection {1}, that
the entity agrees to comply with the requirements of this section and the conditions of the reservation, and
that the entity can meet the objectives of the reservation as granted. If the transfer of a state water
reservation involves a change in an appropriation right, the necessary approvals must be acquired pursuant
to subsection (12),

{14) Nothing in this section vests the department with the authority to alter a water right that is
not a state water reservation.

{15) The department shall undertake a program to educate the public, other state agencies, and
political subdivisions of the state as to the benefits of the state water reservation process and the
procedures to be followed to secure the reservation of water. The department shall provide technical
assistance to other state agencies and political subdivisions in applying for reservations under this section.

(16) Water reserved under this section is not subject to the state water leasing program established

under 85-2-141."
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Section 10. Section 85-2-321, MCA, is amended to read:

"85-2-321. Milk River basin -- suspension of action on permits -- proposal -- pricrity in adjudication
process. (1) (a) In order to balance the need for the continued development of Montana's water and for
protection of existing rights in the Milk River basin, the department may suspend action on a class of
apphcations or may close a source in the basin and refuse to accept a class of applications, or both, for a
permit under this part to appropriate from that source in the basin,

{b) Suspension or closure, or both, may only be proposed by the departmant,

{c) The proposal must state the source in the basin and class of applications for which suspension
or closure, or both, is being proposed and any of the following allegations:

(i} that the frequency of occurrence of u.nappropriated waters is such that:

(A) any new appropriation from the source for the class of applications will adversely affect the
rights of a prior appropriation from the source; or

{B) any new appropriation from the source for the class of applications will interfere unreasonably
with another planned use or development for which a permit has been given or for which water has been

reserved pursuant to this part in the source; or

(ii) that significant disputes or enforcement problems regarding priority of rights or amounts or
duration of water in use by appropriators are in progress or will arise.

{2) After April 8, 1985, the chief water judge shall make issuance of a temporary preliminary
decree in the Milk River basin the highest priority in the adjudication of existing water rights pursuant to

Title 85, chapter 2, part 2."

Section 11. Section 85-2-329, MCA, is amended to read:

"85-2-329, Definitions, Unless the context requires otherwise, in 85-2-330 and this section, the
foliowing definitions apply:

{1) "Application” means an application for a beneficial water use permit pursuant tc 85-2-302 or
a state water reservation pursuant to 85-2-316.

(2} "Ground water” means water that is beneath the land surface or beneath the bed of a stream,

fake, reservoir, or other body of surface water and that is not immediately or directly connected to surface

water.

{3} "Nonconsumptive use" means a beneficial use of water that does not cause a reduction in the
" Legislative
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source of supply and in which substantially all of the water returns without delay to the source of supply,
causing little or no disruption in stream c¢onditions.
{4) "Teton River basin" means the drainage area of the Teton River and its tributaries above the

confluence of the Teton and Marias Rivers.”

Section 12. Section 85-2-331, MCA, is amended 10 read:

“85-2-331. Reservations within Missouri River basin and Little Missouri River basin. (1) The state,
e+ an agency or political subdivision of the state, or the United States or an agency of the United States
that desires to apply for a state water reservation ef—water in the Missouri River basin or in the Little
Missouri River basin shall file an application pursuant to B5-2-316 no later than:

(a) July 1, 19889, for reservation of water above Fort Peck dam; or

(b} July 1, 1991, for reservation of water below Fort Peck dam and in the Little Missouri River
basin.

(2) Subject to legislative appropriation, the department shall provide technical and financial
assistance to other state agencies and political subdivisions in applying for state water reservations within
the Missouri River basin and the Little Missouri River basin.

(3) {a) The department shall make a final determination in accordance with 85-2-316 on all
applications filed before July 1, 1989, for state water reservations ef-water in the Missouri River basin
above Fort Peck dam.

(b} The department shall make a final detarmination in accordance with 85-2-316 on all applications
filed before July 1, 1991, for state water reservations ef-watef in the Missouri River basin below Fort Peck
dam and in the Little Missouri River basin.

{c) The department shall determine which applications or portions of applications are considered
to be above or below Fort Peck dam.

(4) Water State water resarvations approved by the department under this section have a priority
date of July 1, 1985, in the Missouri River basin and a priority date of July 1, 1989, in the Little Missouri
River basin. If the department issues a permit under Title 85, chapter 2, part 3, prior to the granting of a
state water reservation under this section, the department may subordinate the state water reservation to
the permit if it finds that the subordination does not interfere substantially with the purpose of any state

water reservation. The department shall by order establish the relative priority of applications approved
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under this section.”

Section 13. Section 85-2-336, MCA, is amended to read:

"85-2-336. Basin closure -- exception. (1} As provided in 85-2-319 and subject to the provisions
of subsection (2} of this section, the department may not process or grant an application for a permit to
appropriate lwater within the Upper Clark Fork River basin.

{2} The provisions of subsection (1) do not apply to:

{a} an application for a permit to appropriate ground water;

(b} an application filed prior to January 1, 2000, for a permit to appropriate water to conduct
response actions or remedial actions pursuant to the federal Comprehensive Environmental Response,
Compensation, and Liability Act ot 1980, as amended, or Title 75, chapter 10, part 7, at sites designated
as of January 1, 1994, The total flow rates for all permits issued under this subsection {2){b} may not
exceed 10 cubic feet per second. A permit issued to conduct response actions or remedial actions may not
be used for dilution and must be limited to a term not to exceed the necessary time to complete the
response or remedial action, and the permit may not be transferred to any person for any purpose other
than the designated response or remedial action;

{c) an application for a permit to appropriate water for stock use;

- {d) an application to store water; or

(e} an application for power generation at existing hydroelectric dams. The department may not
approve a permit for power ganeration if approval results in additional consumption of water.

(3) Applications for state water reservations in the Upper Clark Fork River basin filed pursuant to
85-2-316 and pending as of May 1, 1991, have a priority date of May 1, 1991. The filing of a state water
reservation application does not provide standing to object under 85-2-402.

(4) The department may not process or approve applications for state water reservations of-wates

in the Upper Clark Fork River basin filed pursuant to 85-2-316."

Section 14, Section 85-2-340, MCA, is amended to read:
"85-2-340. Definitions. Unless the context requires otherwise, in 85-2-341 and this section, the
following definitions apply:

{1) "Application" means an application for a beneficial water use permit pursuant to 85-2-302 or
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a state water reservation pursuant to 85-2-316.

(2) "Ground water" means water that is beneath the land surface or beneath the bed of a stream,
lake, reservoir, or other body of surface water and that is not immediately or directly connected to surface
water.

(3) "Jefferson River basin” means the drainage area of the Jeffersan River and its tributaries above
the confluence of the Jeftersan and Missouri Rivers.

(4} "Madison River basin" means the drainage area of the Madison River and its tributaries above
the confluance of the Madison and Jefferson Rivers.

(8) "Nonconsumptive use" means a beneficial use of water that does not cause a reduction in the
source of supply and in which substantially all of the water returns without delay to the source of supply,

causing little or no disruption in stream conditions.”

Section 15, Section 85-2-341, MCA, is amended to read:

"85-2-341. Basin closure -- exceptions. (1) As provided in 85-2-319 and subject to the provisions
of subsection (2} of this section, the department may not process or grant an application for a permit to
appropriate water or for a state water reservation to reserve water within the Jeffersen River basin or
Madison River basin.

{2) The provisions of subsection (1) do not apply to:

(a) an application for a permit to appropriate ground water;

(b} an application for a permit to appropriate water for a nonconsumgptive use;

{c) an application for a permit to appropriate water for domestic, municipal, or stock use;

{d) an application to store water during high spring flows; or

(e) temporary emergency appropriations as provided for in 85-2-113(3)."

Section 16. Section B5-2-342, MCA, is amended to read:

"86-2-342. Definitions. Unless the context requires otherwise, in 85-2-343 and this section, the
tollowing definitions apply:

(1) "Application” means an application for a beneficial water use permit pursuant to 85-2-302 or
a state water reservation pursuant to 85-2-316.

{2} "Ground water" means water that is beneath the land surface or beneath the bed of a stream,
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fake, reservoir, or other body of surface water and that is not immediately or directly connected to surface
water,

(3) "Noncondumptive use" means a beneficial use of water that does not cause a reduction in the
source of supply and in which substantially all of the water returns without delay to the source of supply,
causing little or no disruption in stream conrditions.

(4] "Upper Missouri River basin” means the drainage area of the Missouri River and its tributaries

above Morony dam.”

Section 17. Section 85-2-401, MCA, is amended to read:

"85-2-401. Priority -- recognition and confirmation of changes in appropriations issued after July

1. 1873. (1} As between appropriators, the first in time is the first in right. Priority of appropriation does
not include the right to prevent changes by later appropriatars in the condition of water occurrence, such
as the increase or decrease of streamflow or the lowering of a water table, artesian pressure, or water level,
if the prior appropriator can reasonably exercise kis the water right under the changed conditions.

{2} Priority of appropriation made under this chapter dates from the filing of an application for a
permit with the department, except as otherwise provided in 85-2-301 through 85-2-303, 85-2-3086,
85-2-310(3), and 85-2-313.

(3) Priority of appropriation perfected before July 1, 1973, shal must be determined as provided
in part 2 of this chapter.

4)_All changes in appropriation rights actions of the department after July 1, 1873, are recognized

and confirmed subject to this part and any terms, conditions, and limitations placed on a change in

appropriation authorization by the department.”

Saection 18. Saction 85-2-402, MCA, is amended to read:

"85-2-402. (Temporary) Changes in appropriation rights. {1) The right to make a change subject

to_the provisions of this section in_an existing water right, a permit, or a state water reservation is

recognized and confirmed. |In a change proceeding under_this section, there is no presumption that an

applicant for a change in appropriation right cannot establish lack of adverse effect prior to the adjudication

of other rights in the source of supply pursuant to this chapter. Ar-applicant-fora-change-inaporopriation
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An appropriator may not make a change

in an appropriation right except, as permitted under this section, by applying for and receiving the approval
of the department or, if applicable, of the legislature. An applicant shall submit a correct and compiete
application.

{2) Except as provided in subsections (4) through (6), the department shall approve & change in
appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are
met:

{a) The proposed use change in appropriation right will not adversely affect the use of the existing

water rights of other persons or other perfected or planned uses or developments for which a permit or

certificate has been issued or for which waterbas-been-roservad a state water reservation has been issued

under part 3.

(b} Except for a lease authorization pursuant to 85-2-436, a temporary change authorization for
instream use to benefit the fishery resource pursuant to 85-2-408, or water use pursuant to 85-2-439 when
authorization does not require appropriation works, the proposed means of diversion, construction, and
operation of the appropriation works are adequate.

{c) The proposed use of water is a beneficial use.

{d) Except for a lease authorization pursuant to 85-2-436 or a temporary change authorization
pursuant to 85-2-408 for instream flow to benefit the fishery resource, the applicant has a poséessory
interest, or the written consent of the person with the possessory interest, in the property where the water
is to be put to beneficial use.

{e) Ifthe change in appropriation right involves salvaged water, the proposed water-saving methods
will salvage at least the amount of water asserted by the applicant.

(f) The water quality of an appropriator will not be adversely affected.

{g) The ability of a discharge permitholder to satisfy effluent iimitations of a permit issued in
accordance with Title 75, chapter 5, part 4, will not be adversely affected.

{3} The applicantis required to prove that the criteria in subsections (2}{f) and (2)(9) have been met
only if a valid objection is filed. A valid objection must contain substantial credible information establishing

to the satisfaction of the department that the criteria in subsection (2}{f} or (2){g), as applicable, may not
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be met.

(4) The department may not approve a change in purpose of use or place of use of an appropriation
of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the
appropriator proves by a preponderance of evidence that;

{a) the criteria in subsection (2} are met; and

(b} the proposed change is a reasonable usé, A finding of reasonable use must be based on a
consideration of:

{i) the existing demands on the state water supply, as well as projected demands for water for
future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows
for the protection of existing water rights and aquatic life;

{ii) the benefits to the applicant and the state;

{iii} the effects on the» quantity and quality of water for existing uses in the source of supply;

(iv} the availability and feasibility of using low-qguality water for the purpose for which application
has been made;

{v} the effects on private property rights by any creation of or contribution to saline seep; and

{vi} the probable significant adverse environmental impacts of the proposed use of water as
determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20,

{5) The department may not approve a change in purpose of use or place of use for a diversion that
results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being
consumed unless:

(a} the applicant proves by clear and convincing evidence and the department finds that the criteria
in subsections (2) and {4} are met; and

{b) the department then petitions the legisliature and the legislature affirms the decision of the
department after one or more public hearings.

{6) The state of Mentana has long recognized the importance of conserving its public waters and

the necessity to maintain adequate water supplies for the state's water requirements, including

reguirements for federal nen-indian and Indian reserved water rights held by the United States for federal
reserved lands and in trust for the various Indian tribes within the state’s boundaries. Although the state
of Montana also recognizes that, under appropriate conditions, the out-of-state transportation and use of

its public waters are not in conflict with the public welfare of its citizens or the conservation of its waters,
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the following criteria must be met before out-of-state use may occur:

{a) The department and, if applicable, the legisiature may not approve a change in appropriation
right for the withdrawal and transportation of appropriated water for use outside the state unless the
appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one
or more public hearings that:

(i) depending on the volume of water diverted or consumed, the applicable criteria and procedures
of subsection (2] or (4) are met;

{iiy the proposed out-of-state use of water is not contrary to water conservation in Montana; and

(iii} the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Mantana.

{b} In determining whether the appropriator has proved by clear and convincing evidence that the
requirements of subsections (6)(al{ii) and (6)(a}liii} will be met, the department and, if applicable, the
legislature shall consider the following factors:

(i) whether there are present or projected water shortages within the state of Montana;

(iil whether the water that is the subject of the proposed change in appropriation might feasibly
be transported to alleviate water shortages within the state of Montana;

{iii) the supply and sources of water available to the applicant in the state where the applicant
intends to use the water; and

{liv) the demands placed on the applicant’s supply in the state where the applicant intends to use
the water.

(¢} When appiying for a change in appropriation right to withdraw and transport water for use
outside the state, the applicant shall submit to and comply with the laws of the state of Mantana governing
the appropriation and use of water.

(7) For any application for a change in appropriation right involving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the
proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with
85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and
may hold one or more hearings upon any other proposed change if it determines that a change might
adversely affect the rights of other persons.

(8) The department or the legislature, if applicable, may approve a change subject to'terms,
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conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section,
including limitations on the time for completion of the change. The department may extend time limits
speciﬁed in the change approval under the applicable criteria and procedures of 85-2-312(3).

{9) Upon actual application of water to the proposed beneficial use within the time allowed, the
appropriator shall notify the department that the appropriation has been compieted. The notification must
contain a certified statement by a person with experience in the design, construction, or operation of
appropriation works describing how the appropriation was completed.

{10) If a change is not completed as approved by the department or legislature or if the terms,
conditions, restrictions, and limitations of the change approval are not complied with, the department may,
after notice and opportunity for hearing, require the appropriator to show ca.use why the change approval
should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may
modify or revoke the change approval.

(11) The original of a change approval issued by the department must be sent to the applicant, and
a duplicate must be kept in the office of the department in Helena.

(12) A person holding an issued permit or change approval that has not been perfected may change
the place of diversion, place of use, purpose of use, or place of storage by filing an application for change
pursuant to this section.

(13) A change in appropriation right contrary to the provisions of this section is invalid. An officer,
agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an
unauthorized change in appropriation right. A person or corporation may not, directly or indirectly,
personally or through an agent, officer, or employee, attempt to change an appropriation right except in
accordance with this section,

{14) The department may adopt rules to implement the provisions of this section, (Terminates June
30, 1999--sec. 4, Ch. 740, L. 1991 )

85-2-402. (Effective July 1, 1999) Changes in appropriation rights. {1) The right to make a change

subject to the provisions of this section in an existing water right, a permit, or a state water reservation

is recognized and confirmed. In a change proceeding under this section, there is no presumption that an

applicant for a change in appropriation right cannot establish lack of adverse effect prior to the adjudication
of other rights in the scurce of supply pursuant to this chapter. An-applicantfera-changein-appropration
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in an appropriation right except, as permitted under this section, by applying for and receiving the approval

of the department or, if applicable, of the legislature. An applicant shall submit a correct and complete
application.

{2) Except as provided in subsections (4} through (6}, the department shall approve a change in
approgpriation right if the appropriator proves by a preponderance of evidence that the following criteria are
met:

(a} The proposed wsa change in appropriation right will not adversely affect the use of the existing

water rights of other persons or other perfected or planned uses or developments for which a permit or

certificate has been issued or for which waterbas-beenresarved a State water reservation has been issued

under part 3.

{b} Except for a temporary change authorization pursuant to 85-2-408 or for water use pursuant
to 85-2-439 that does not require appropriation works, the proposed means of diversion, construction, and
operation of the appropriation works are adequate.

{c} The proposed use of water is a beneficial use.

{d} Except for a temporary change authorization pursuant to 85-2-408 for instream flow 10 benefit
the fishery resource, the applicant has a possessory interest, or the written consent of the person with the
possessary interest, in the property where the water is to be put to beneficial use.

{e) Ifthe change in appropriation rightinvolves salvaged water, the proposed water-saving methods
will salvage at least the amount of water asserted by the applicant.

(fl The water guality of an appropriator will not be adversely affected.

(g} The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in
accordance with Title 75, chapter 5, part 4, will not be adversely affected.

{3} The applicant is required to prove that the criteria in subsections (2){f} and (2)(g) have been met
only if a valid objection is filed, A valid abjection must contain substantial credible information establishing
to the satisfaction of the department that the criteria ih subsection (2){f) or (2){g), as applicable, may not

be met.

(4) The department may not approve a change in purpose of use or place of use of an appropriation
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of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the
appropriator proves by a preponderance of evidence that:

{a) the criteria in subsection {2} are met; and

(b the propdsed change is a reasonable use. A finding of reasonable use must be based on a
consideration of:

(i} the existing demands on the state water supply, as well as projected demands for water for
future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows
for the protection of existing water rights and aquatic life;

(il the berefits to the applicant and the state;

{iiiy the effects on the quantity and quality of water for existing uses in the source of supply;

(iv) the availability and feasibility of using low-quality water for the purpose for which application
has been made;

{v) the effects on private property rights by any creation of or cantribution to saline seep; and

(vi) the probable significant adverse environmental impacts of the proposed use of water as
determined by the department pursuant to Title 7%, chapter 1, or Title 75, chapter 20.

{5) The department may not approve a change in purpose of use or place of use for a diversion that
results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being
consumed unless;

{a) the applicant proves by clear and convincing evidence and the department finds that the criteria
in subsections (2) and (4} are met; and

{b) the department then petitions the legisiature and the legislature affirms the decision of the
department after one or more public hearings.

{8} The state of Montana has long recognized the impartance of conserving its public waters and
the npecessity to maintain adequate water supplies for the state's water requirements, including

requirements for federal non-Indian and Indian reserved water rights held by the United States for federal

reserved lands and in trust for the various Indian tribes within the state’'s boundaries. Although the state
of Montana also recognizes that, under appropriate conditions, the out-of-state transportation and use of
its public waters are not in conflict with the public welfare of its citizens or the conservation of its waters,
the following criteria must be met before out-of-state use may occur:

(a) The department and, if applicable, the legislature may not approve a change in appropriation
[ Legislative
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right for the withdrawal and transportation of appropriated water for use outside the state unless the
appropriator proves by clear and convincing evidence and, if applicable, the legislature appraves after one
or more public hearings that:

{} depending on the valume of water diverted ar consumed, the applicable criteria and procedures
of subsection {2} or {4) are met;

(i} the proposed out-of-state use of water is not contrary to water conservation in Montana; and

(iii} the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Montana.

(b} In determining whether the appropriator has proved by clear and convincing evidence that the
requirements of subsections (6)(al(ii) and (6){a){iii) will be met, the department and, if applicable, the
legislature shall consider the following factors:

(i) whether there are present or projected water shortages within the state of Montana;

(it whether the water that is the subject of the proposed change in apprapriation might feasibly
be transported to alleviate water shortages within the state of Montana;

(ii) the supply and sources of water available to the applicant in the state where the applicant
intends to use the water; and

{ivl the demands placed on the applicant’s supply in the state where the applicant intends to use
the water.

(c) When applying fbr a change in appropriation right to withdraw and transport water for use
outside the state, the applicant shall submit to and comply with the [aws of the state of Montana governing
the appropriation and use of water.

{7) For any application for a change in appropriation right involving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water, the department shall give notice df the
proposed change in accordance with 85-2-307 and shall hoid one or more hearings in accordance with
85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and
may hold one or more hearings upon any other proposed change if it determines that such a change might
adversely affect the rights of other persons.

(8) The department or the legislature, if applicable, may approve a change subject to such terms,
conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section,
including limitations on the time for completion af the change. The department may extand time limits
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specified in the change approval under the applicable criteria and procedures of 85-2-312(3).

(9} Upon actual application of water 1o the proposed beneficial use within the time allowed, the
appropriator shall notify the department that the appropriation has been completed. The notification must
contain a certified statement by a person with experience in the design, construction, or operation of
appropriation waorks describing how the appropriation was campleted.

{10) If a change is not completed as approved by the department or legisiature or if the terms,
conditions, restrictions, and limitations of the change approval are not complied with, the department may,
after notice and opportunity for hearing, require the appropriator to show cause why the change approvai
should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may
modify or revoke the change approval.

{11) The original of a change approval issued by the department must be sent to the applicant, and
a duplicate must be kept in the office of the department in Helena.

{12) A person holding an issued permit or change approvat that has not been perfected may change
the place of diversion, place of use, purpose of use, or place of storage by filing an application for change
pursuant to this section.

{13) A change in appropriation right contrary to the provisions of this section is invalid. An officer,
agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an
unauthorized change in appropriation right. A person or corporation may not, directly or indirectly, .
personally or through an agent, officer, or employee, attempt to change an appropriation right except in
accordance with this section.

(14) The department may adopt rules to implement the provisions of this section. (Terminates June
30, 2005--sec. 6, Ch. 322, L. 1995.)

85-2-402. |Effective July 1, 2005) Changes in appropriation rights. {1} The right to rﬁake a

change subject to the provisions of this section in an existing water right, a permit, or a state water

reservation is recognized and_confirmed. In a change proceeding under this section, there is no

presumption_that an_applicant for a change in appropriation right canngt establish lack of adverse effect

prior to the adjudication of otber rights in the source of supply pursuant to this chapter. Ar-applicantfor
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An appropriator may not make a change in an appropriation right except, as permitted under this section,

by applying for and receiving the approval of the department or, if applicable, of the legislature. An
applicant shall submit a correct and complete application.

. (2) Except as provided in subsections {4} through (6}, the department shall approve a ¢change in
appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are
met:

{a) The proposed w&e change in appropriation right will not adversely affect the use of the existing

water rights of other persons or other perfected or planned uses or developments for which a permit or

certificate has been issued ar for which waterhas-beenreservad a state water reservation has been issued

under part 3.

(b} The proposed means of diversion, canstruction, and operation of the appropriation works are
adequate.

{c) The proposed use of water is a beneficial use.

{d) The applicant has a possessory interest, or the written consent of the person with the
possessary interest, in the property where the water is to be put to beneficial use.

(e}l If the changein apprapriation right involves salvaged water, the proposed water-saving methods
will salvage at least the amount of water asserted by the applicant.

{f)} The water quality of an appropriator wiil not be adversely affected.

{g) The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in
accordance with Title 75, chapter 5, part 4, will not be adversely affected.

(3) The applicant is required to prove that the criteriain subsections (2){f} and {2}{g) have been met
oniy if a valid objectian is filed. A valid objection must contain substantial credible information establishing
to the satisfaction of the department that the criteria in subsection (2)(f) or {2){g), as applicable, may not
be met.

(4} The department may not approve a change in purpose of use or place of use of an appropriation
ot 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the
appropriator proves by a preponderance of evidence that:

{a) the criteria in subsection (2} are met;

(b) the proposed change is a reasonable use. A finding of reasonable use must be based an a
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consideration of:

(i} the existing demands on the state water supply, as well as projected demands for water for
future beneticial purposes, including municipal water supplies, irrigation systems, and minimum streamflows
for the protection of existing water rights and aquatic life;

(i) the benefits to the applicant and the state;

{iiil the effects on the quantity and quaiity of water for existing uses in the source of supply;

{ivl the availability and feasibility of using lfow-quality water for the purpose for which application
has been made;

(v} the effects on private property rights by any creation of or contribution to saline seep; and

(vi} the praobable significant adverse environmental impacts of the proposed use of water as
determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20.

{8) The department may not approve a change in purpose of use or place of use for a diversion that
results in 4,000 or mare acre-feet of water a year and 5.5 or more cubic feet per second of water being
consumed unless:

{a) the applicant proves by clear and convincing evidence and the department finds that the criteria
in subsections {2) and (4) are met; and

{b) the department then petitions the legislature and the legislature affirms the decision of the
department after one or more public hearings.

{B6) The state of Montana has long recognized the importance of conserving its public waters and
the necessity to maintain adequate water supplies for the state’s water requirements, including
requirements for reserved water rights held by the United States for federal reserved lands and in trust for
the various Indian tribes within the state’s boundaries. Although the state of Montana also recognizes that,
under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict
with the public welfare of its citizens or the conservation of its waters, the following criteria must be met
before out-of-state use may occur:

{a} The department and, if applicable, the legislature may not approve a change in appropriation
right for the withdrawal and transportation of appropriated water for use outside the state unless the
appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one
or more public hearings that:

{i) depending on the volume of water diverted or consumed, the applicable criteria and procedures
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of subsection (2} or {4) are met;

(i} the proposed out-of-state use of water is not contrary 1o water conservation in Montana; and

{iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the
citizens of Montana.

{b) In determining whether the appropriator has proved by clear and convincing evidence that the
requirements of subsections (6)(al{ii} and (6){a){ii) will be met, the department and, if applicable, the
iegislature shall consider the following factors:

(i) whether there are present or projected water shortages within the state of Montana;

(i) whether the water that is the subject of the proposed change in appropriation might feasibty
be transported to alleviate water shortages within the state of Montana;

{iiiy the supply and sources of water available to the applicant in the state where the applicant
intends to use the water; and _

(iv) the demands placed on the applicant’s supply in the state where the applicant intends to use
the water.

(c) When applying for a change in appropriation right to withdraw and transport water for use
outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing
the appropriation and use of water.

(7) For any application for a change in appropriation right involving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the
proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with
85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and
may hold one or mare hearings upon any other proposed change if it determines that such a change might
adversely affect the rights of other persons.

(8} The department or the legislature, if applicable, may approve a change subject to such terms,
conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section,
including limitations on the time for completion of the change. The department may extend time limits
specified in the change approval under the applicable criteria and procedures of 85-2-312(3).

{9) Upon actual appiication of water to the proposed beneficial use within the time allowed, the
appropriator shall notify the department that the appropriation has been completed. The notification must

contain a certified statement by a person with experience in tha design, construction, or operation of
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appropriation works describing how the appropriation was completed.

(10) If a change is not completed as approved by the department or [egislature or if the terms,
conditions, restrictions, and limitations of the change approval are not complied with, the department may,
after notice and opportunity for hearing, require the apbropriator to show cause why the change approval
should not be modified or revoked. if the appropriator fails to show sufficient cause, the department may
modify or revoke the change approval.

{11) The original of a change approval issued by the department must be sent to the applicant, and
a duplicate must be kept in the office of the department in Helena.

{12} A person holding an issued permit or change approval that has not been perfected may change
the place of diversion, place of use, purpose of use, or place of storage by filing an application for change
pursuant to this section.

{13} A change in appropriation right contrary to the provisions of this section is invalid. An cofficer,
agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an
unauthorized change in appropriation right. A person or corporation may not, directly or indirectly,
personally or through an agent, officer, or employee, attempt to change an appropriation right except in
accordance with this section.

{14} The department may adapt rules to implement the provisions of this section.”

NEW SECTION. SECTION 19. WATER ADMINISTRATION AGREEMENTS WITHIN INDIAN

RESERVATIONS. (1) BECAUSEIT APPEARS TO BE TO THE COMMON ADVANTAGE OF THE STATE AND

INDIAN TRIBES TO COQPERATE IN MATTERS INVOLVING THE PERMITTING AND USE OF WATER WITHIN

THE EXTERIOR BCUNDARIES OF AN INDIAN RESERVATION PRIOR TO THE FINAL ADJUDICATION OF

INDIAN RESERVED WATER RIGHTS AND BECAUSE THE STATE DOES NOT INTEND BY ENACTMENT OF

THiS SECTION TO LIMIT, EXPAND, ALTER, OR WAIVE STATE JURISDICTION TO ADMINISTER WATER

RIGHTS WITHIN THE EXTERIOR BOUNDARIES OF AN INDIAN RESERVATION, PURSUANT TO THE

REQUIREMENTS OF TITLE 18, CHAPTER 11, THE DEPARTMENT MAY NEGOTIATE AND CONCLUDE AN

INTERIM AGREEMENT WITH THE TRIBAL GOVERNMENT OF ANY INDIAN TRIBE IN MONTANA PRIOR TO

FINAL ADJUDICATION OF INDIAN RESERVED WATER RIGHTS FOR THE PURPOSE OF IMPLEMENTING

A WATER ADMINISTRATION PLAN AND A PERMITTING PROCESS FOR THE ISSUANCE OF WATER
RIGHTS AND CHANGES IN WATER RIGHT USES WITHIN THE EXTERIOR BOUNDARIES OF AN INDIAN
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RESERVATION.

(2) AN AGREEMENT ENTERED INTO PURSUANT TO SUBSECTION (1) MUST;

{A} PROVIDE FOR THE RETENTION OF EXCLUSIVE AUTHORITY BY THE STATE TO ISSUE

PERMITS TO APPLICANTS WHO ARE NOT MEMBERS OF THE TRIBE AND TO ISSUE CHANGE OF USE

AUTHORIZATIONS;

{B) PROVIDE THAT ANY PERMITS MUST BE ISSUED IN ACCORDANCE WITH THE CRITERIA

ESTABLISHED BY STATE LAW:; AND

(C) PROVIDE THAT PERMITS MAY BE ONLY FOR NEW USES WITH A DATE OF PRIORITY IN

COMPLIANCE WITH STATE LAW.

{3} PRIORTO CONCLUDING ANY AGREEMENT UNDER THIS SECTION, THE DEPARTMENT SHALL
HOLD PUBLIC MEETINGS, AFTER PROPER PUBLIC NOTICE OF THE MEETINGS HAS BEEN GIVEN AND THE

PROPOSED AGREEMENT HAS BEEN MADE AVAILABLE FOR PUBLIC REVIEW, TQ AFFORD THE PUBLIC

AN QPPORTUNITY TO COMMENT ON THE CONTENTS OF THE AGREEMENT.

NEW SECTION. Section 20. Notification to tribal governments. The secretary of state shall send

a capy of [this act] to each tribal government located on the seven Montana reservations.

. NEW SECTION. SECTION 21. CODIFICATION INSTRUCTION. [SECTION 19] IS INTENDED TQ
BE CODIFIED AS AN INTEGRAL PART OF TITLE 85, CHAPTER 2, AND THE PROVISIONS OF TITLE 85,

CHAPTER 2, APPLY TO [SECTION 19].

NEW SECTION. Section 22. Saving clause. {This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].

NEW SECTION. SECTION 23. SEVERABILITY. IF A PART OF [THIS ACT1IS INVALID, ALL VALID

( Legislative
\_Crwces -40 - SB 97

Division



55th Legistature SB0O097.03

(4 2 I O % N ]

QO W W oN O

PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT]

IS INVALID !N ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT iN ALL VALID

APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS.

NEW SECTION. Section 24. Retroactive applicability. [Section 1] applies retroactively, within the
meaning of 1-2-109, to all permits and change authorizations issued by the department of natural resources

and conservation after July 1, 1973.

NEW SECTION. Section 25. Effective date. [This act] is effective on passage and approval.

-END-
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