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1 SENATE BILL NO. 61 

2 INTRODUCED BY KEATING 

3 BY REQUEST OF THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO FOOD 

6 ESTABLISHMENTS; GRANTING LOCAL BOARDS OF HEAL TH THE POWER TO ADOPT PLAN REVIEW FEES; 

7 CLARIFYING AND ADDING DEFINITIONS ASSOCIATED WITH FOOD ESTABLISHMENTS; REVISING THE 

8 DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES' RULEMAKING AUTHORITY; CLARIFYING 

9 CIVIL PENAL TIES ASSOCIATED WITH CIVIL ACTIONS; PROVIDING FOR VALIDATION AND EXPIRATION 

10 OF LICENSES AND A SCHEDULE OF FEES; PROVIDING FOR A VOLUNTARY FOOD MANAGER 

11 CERTIFICATION PROGRAM, INCLUDING FEES; PROVIDING FOR FOOD ESTABLISHMENT PLAN REVIEW 

12 AND FEES; GRANTING IMMEDIATE CLOSURE AUTHORITY FOR AND DEFINING "CRITICAL POINT 

13 VIOLATIONS"; PROVIDING FOR ENFORCEMENT METHODS AND CIVIL AND ADMINISTRATIVE 

14 PENAL TIES; AMENDING SECTIONS 50-2-116, 50-50-102, 50-50-103, 50-50-109, 50-50-201, 50-50-205, 

1 5 AND 50-50-207, MCA; AND PROVIDING EFFECTIVE DATES AND A RETROACTIVE APPLICABILITY DATE." 

16 

17 STATEMENT OF INTENT 

18 A statement of intent is required for this bill because additional rulemaking authority, beyond that 

19 granted by 50-50-103, is being granted to the department of public health and human services. This 

20 rulemaking authority will allow the department to adopt rules to protect the public health by adopting 

21 requirements for food establishments in the following areas: 

22 ( 1) safe and sanitary facilities and systems; 

23 (2) fire codes, life safety codes, and building codes; 

24 13) prevention of injury and the spread of disease; 

25 (4) operation and maintenance in a safe and sanitary manner; 

26 (5) food coverage, handling, processing, equipment, and utensils; 

27 (6) licensure and establishment of a schedule of license fees; 

28 (7) implementation of staggered license expiration dates; 

29 18) establishment of a voluntary food manager certification program, including course fees; 

30 19) plan review and the establishment of plan review fees; 
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2 

3 

4 

I 1 0) reimbursement of local governments for inspections and enforcement; 

I 111 establishment of critical point violations; and 

( 121 other rules necessary to implement the provisions of Title 50, chapter 50. 

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

6 

7 Section 1. Section 50-2-116, MCA, is amended to read: 

8 "50-2-116. Powers and duties o'I local boards. (11 Local boards shall: 

SB0061.01 

9 (al appoint a local health officer who is a physician or a person with a master's degree in public 

1 O health or the equivalent and with appropriate experience, as determined by the department, and shall fix 

11 the health officer's salary; 

12 lb) elect a presiding officer and other necessary officers; 

13 (cl employ necessary qualified staff; 

14 Id) adopt bylaws to govern meetings; 

15 (el hold regular meetings quarterilf and hold special meetings as necessary; 

16 If) supervise destruction and removal of all sources of filth that cause disease; 

17 lg) guard against the introduction of communicable disease; 

18 (h) supervise inspections of public: establishments for sanitary conditions; 

1 9 (ii subject to the provisions of 50-2-130, adopt necessary regulations that are not less stringent 

20 than state standards for the control and disposal of sewage from private and public buildings that is not 

21 regulated by Title 75, chapter 6, or Title 76, chapter 4. The regulations must describe standards for 

22 granting variances from the minimum requirements that are identical to standards promulgated by the board 

23 of environmental review and must provide for appeal of variance decisions to the department as required 

24 by 75-5-305. 

25 (2) Local boards may: 

26 (a) quarantine persons who have communicable diseases; 

27 (b) require isolation of persons or things that are infected with communicable diseases; 

28 (c) furnish treatment for persons who have communicable diseases; 

29 (d) prohibit the use of places that are infected with communicable diseases; 

30 (el require and provide means for disinfecting places that are infected with communicable diseases; 
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1 (f) accept and spend funds received from a federal agency, the state, a school district, or other 

2 persons; 

3 (g) contract with another local board for all or a part of local health services; 

4 (hl reimburse local health officers for necessary expenses incurred in official duties; 

5 (i) abate nuisances affecting public health and safety or bring action necessary to restrain the 

6 violation of public health laws or rules; 

7 (j) adopt necessary fees to administer regulations for the control and disposal of sewage from 

8 private and public buildings. The fees must be deposited with the county treasurer. 

9 (kl adopt rules that do not conflict with rules adopted by the department: 

10 (i) for the control of communicable diseases; 

11 (ii) for the removal of filth that might cause disease or adversely affect public health; 

12 (iii) subject to the provisions of 50-2-1 30, on sanitation in public buildings that affects public health; 

13 (iv) for heating, ventilation, water supply, and waste disposal in public accommodations that might 

14 endanger human lives; 

15 (v) subject to the provisions of 50-2-130, for the maintenance of sewage treatment systems that 

16 do not discharge an effluent directly into state waters and that are not required to have an operating permit 

17 as required by rules adopted under 75-5-401; and 

18 (vi) for the regulation, as necessary, of the practice of tattooing, which may include registering 

1 9 tattoo artists, inspecting tattoo establishments, adopting fees, and also adopting sanitation standards that 

20 are not less stringent than standards adopted by the department pursuant to 50-1-202. For the purposes 

21 of this subsection, "tattoo" means making permanent marks on the skin by puncturing the skin and 

22 inserting indelible colors. 

23 {I) adopt plan review fees for establishments regulated under Title 50, chapter 50, that do not 

24 exceed the actual costs of conducting the review." 

Section 2. Section 50-50-102, MCA, is amended to read: 

25 

26 

27 "50-50-102. Definitions. Unless the context requires otherwise, in this chapter, the following 

28 definitions apply: 

29 ( 1) "Baked goods" means breads, cakes, candies, cookies, pastries, and pies that are not 

30 potentially hazardous foods. 
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(2) (al "Commercial establishment" means an establishment operated primarily for profit. 

2 lbl The term does not include a farmer's market. 

3 (3) "Critical point violation" means a violation of this chapter or rules promulgated under this 

4 chapter that is more likely than other violations to pose an immediate threat to the public health, safety, 

5 or welfare or to the environment. 

6 ~ill "Department" means the d-epartment of public health and human services provided for in 

7 2-15-2201. 

8 f4l-15) la) "Establishment" means an operation that stores, prepares, processes, manufactures, 

9 packages, serves, vends, or otherwise provides food for human consumption and includes a food 

1 0 manufacturing establishment, meat market, food service establishment, food warehouse, frozen food plant, 

11 eernrnereial fee El 13ree0ss0r, er perishable food dealer, or food salvage dealer. 

12 (bl The term does not include vendors of only raw, unprocessed produce. 

13 · f&ti.fil "Farmer's market" means a farm premises, a roadside stand owned and operated by a 

14 farmer, or an organized market authorized by the appropriate municipal or county authority. 

15 +el-ill "Food" means an edible substance, beverage, or ingredient used, intended for use, or for 

16 sale for human consumption. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

18) "Food manager" means a person who maintains, manages, owns, or is in charge of an 

establishment. 

f+Hfil "Food manufacturing establishment" means a commercial establishment and buildings et, 

structures, or vehicles in connection with it used to manufacture et, process, prepare, or deliver food for 

sale or human consumption, but does not include milk producers' facilities, milk pasteurization facilities, 

milk product manufacturing plants, slaugh1terhouses, or meat packing plants. 

( 10) la) "Food salvage dealer" means an establishment that repackages food for distribution or sale 

to the public or that offers salvaged foods to the public for sale or human consumption. 

(bl The term does not include nonprofit food banks. 

+SH.111 (a) "Food service establishment" means a place where food or drink is prepared, served, or 

provided to the public, with or without charge, and includes the following types of operations: fixed or 

mobile restaurant, coffee shop, cafeteria, short-order cafe, luncheonette, grille, tearoom, sandwich shop, 

soda fountain, food store serving food or beverage samples, food or drink vending machine, tavern, bar, 

cocktail lounge, nightclub, industrial feeding establishment, catering kitchen, commissary, or private 
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organization routinely serving the public, er siFAilar 19laee wl=iere feee er eriRk is 19re19aree, serves, er 

2 13revieee te tl=ie 13uslie witl=i er witl=ieut el:1arge. 

3 (b) The term does not include~ 

4 ill establishments, vendors, or vending machines that sell or serve only packaged, nonperishable 

5 foods in their unbroken, original containers~ 

6 (ii) vending machines that sell or serve bulk, nonperishable foods; or 

7 iilil a private organization serving food only to its members. 

8 f9l-.l.11l (al "Food warehouse" means a commercial establishment and buildings or structures in 

9 connection with it used to store food, drugs, or cosmetics for distribution to retail outlets. 

1 O (b) The term does not include a wine, beer, or soft drink warehouse that is separate from facilities 

11 where brewing occurs. 

12 f+Ql-@ "Frozen food plant" means a place used to freeze, process, or store food, including 

1 3 facilities used in conjunction with the frozen food plant, and a place where individual compartments are 

14 offered to the public on a rental or other basis. 

15 ++4+11&.ifil "Meat market" means a commercial establishment and buildings or structures in 

16 connection with it used to process, store, or display meat or meat products for sale to the public or for 

1 7 human consumption. 

18 (b) The term does not include custom cutters or wild game processors who cut and wrap 

19 customer-provided meat for the same customer. 

20 ~ilfil. "Nonprofit organization" means any organization qualifying as a tax-exempt organization 

21 under 26 U.S.C. 501. 

22 ~ilfil "Perishable food dealer" means a person or commercial establishment that is in the 

23 business of 19urel=iasiAg aAd selliRg retailing perishable food to the public. 

24 f+4}ilZl "Person" means a person, partnership, corporation, association, cooperative group, or 

25 other entity engaged in operating, owning, or offering services of an establishment. 

26 f+etil.fil (a) "Potentially hazardous food" means a food that is natural or synthetic and is in a form 

27 capable of supporting: 

28 (i) the rapid and progressive growth of infectious or toxigenic microorganisms; or 

29 (ii) the growth and toxin production of Clostridium botulinum. 

30 lb) The term includes cut melons, garlic and oil mixtures, a food of animal origin that is raw or 
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heat-treated, and a food of plant origin that is heat-treated or consists of raw seed sprouts. 

2 (c) The term does not include: 

3 (ii an air-cooled, hard-boiled egg with intact shell; 

4 (ii) a food with a hydrogen ion concentration (pH) level of 4.6 or below when measured at 24°C 

5 (75°F); 

6 (iii) a food with a water activity law) value of 0.85 or less; 

7 (iv) a food in an unopened hermetically sealed container that is commercially processed to achieve 

8 and maintain commercial sterility under conditions of nonrefrigerated storage and distribution; or 

9 (v) a food for which laboratory evidence is accepted by the department as demonstrating that rapid 

1 O and progressive growth of infectious and toxigenic microorganisms or the slower ·growth of Clostridium 

11 botulinum cannot occur. 

12 +4-el-il.fil (a) "Preserves" means processed fruit or berry jams, jellies, compotes, fruit butters, 

13 marmalades, chutneys, fruit aspics, fruit syrups, or similar products that have a hydrogen ion concentration 

14 (pH) of 4.6 or below when measured at 24°C (75°F) and that are aseptically processed, packaged, and 

15 sealed. 

16 lb) The term does not include: 

1 7 (i) tomatoes or food products containing tomatoes; or 

18 (ii) any other food substrate or product preserved by any method other than that described in 

19 subsection (le)(al (19)(a). 

20 f++j.(20) "Raw and unprocessed farm products" means fruits, vegetables, and grains sold at a 

21 farmer's market in their natural state that are not packaged and labeled and are not: 

22 (a) cooked; 

23 (b) canned; 

24 lei preserved, except for drying; 

25 Id) combined with other food products; or 

26 (el peeled, diced, cut, blanched, or otherwise subjected to value-adding procedures." 

27 

28 Section 3. Section 50-50-103, MCA, is amended to read: 

29 "50-50-103. Department authorized to adopt rules. ( 1) To protect public health, the department 

30 may adopt rules relating to the construction and operation of establishments defined in 50-50-102; 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

iAel1:1siA§ eeYoFa§O ef foes, ,:,eFSOAAel, foes OE11:liJ:)FReAt 8AS 1:1teAsils, saAitaP{ faeilities 8A8 oeAtFols, 

00AstF1:1etieA aAd fiJ<tl:lres, aAd l:le1:1sekee,:,iA§. The rules may include the following: 

(a) requirements to ensure that establishments have safe and sanitary facilities and systems. 

including drinking water, sewage disposal. and solid waste disposal systems; 

(b) requirements to prevent injury and the spread of disease and illness in establishments; 

(c) requirements to ensure that establishments are operated and maintained in a safe and sanitary 

manner; 

(dl requirements associated with food coverage. handling, processing, equipment, and utensils; 

(e) requirements for licensing of establishments and establishing a schedule of license fees based 

on the aggregate statewide costs of licensing and regulating establishments. The license fees may include 

a minimal base fee related to the fixed costs of inspecting, licensing, and regulating establishments and may 

include costs based on the risk to public health posed by the particular establishment, the capacity of the 

establishment, the complexity of the establishment operation or operations, and other relevant factors; 

(fl requirements to implement staggered license expiration dates; 

(gl requirements to establish a voluntary food manager certification program and to set course fees 

that do not exceed actual costs; 

(hl requirements for plan review of establishments based on the size and complexity of the 

18 PIQQQSed establishment, the type of water and sewage disposal to service the establishment, the type and 

19 magnitude of remodeling efforts. the type of food product and process, and other relevant factors and 

20 setting plan review fees that do not exceed the actual costs of conducting the review; 

21 fil_reguirements for reimbursing local governments for inspections and enforcement of this chapter; 

22 lj) requirements to establish critical point violations; and 

23 {k) any other rules necessary to implement the provisions of this chapter. 

24 (2) {a) The department and local health authorities may not adopt rules prohibiting the sale of baked 

25 goods and preserves by nonprofit organizations or by persons at farmer's markets. 

26 {b) The department and local health authorities may not require that foods sold pursuant to this 

27 subsection (2) be prepared in certified or commercial kitchens." 

Section 4. Section 50-50-109, MCA, is amended to read: 

28 

29 

30 "50-50-109. Civil penalties· iAj11F1etieF1& other enforcement not barred. (1) An establishment that 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

violates this chapter or rules adopted by th!! department pursuant to this chapter is subject to a civil penalty 

not to exceed $ 500 for each violation. Each day of violation is a separate violation for the purposes of this 

section. 

12) Qv# A civil action to impose penalties, as provided under this section, does not bar 

administrative enforcement under [section 11 j. administrative penalties under [section 12], or injunctions 

to enforce compliance with this chapter or to enforce compliance with a rule adopted by the department 

pursuant to this chapter." 

Section 5. Section 50-50-201, MCA, is amended to read: 

"50-50-201. License required. (1) Except as provided in 50-50-202, a person operating an 

11 establishment shall procure an annual license from the department. 

1 2 12) A separate license is required for each establishment, but if more than one type of 

13 establishment is operated on the same premises and under the same management, only one license is 

14 required. 

15 (3) Only one license is required for a person owning and operating one or more vending machines. 

16 (4) Befere a lieeAse rnav l:le issues by the Ele13artrn0At it fflust be Yalieiateei B'f' the leeal i=lealth 

17 effieor, er if there is Ae leeal health effieer ti=lo saAitariaA, iA tho eelcJAty •1,1horo tho ostal:llishFAeAt is loeateei. 

18 A license issued by the department is not valid unless signed in accordance with 50-50-214." 

Section 6. Section 50-50-205, MCA, is amended to read: 

19 

20 

21 "50-50-205. License fee -- late lee -- preemption of local authority -- exception. ( 1) For each 

22 license issued, the department shall collect a fee of $60 or a fee that is adopted by an administrative rule 

23 that provides a schedule of fees that is bas,~d on the aggregate statewide costs of licensing and regulating 

24 establishments. It The department shall deposit 85% of the fees collected under this section into the local 

25 board inspection fund account created in 50-2-108, 7.5% of the fees into the general fund, and 7.5% of 

26 the fees into the special revenue account provided for in 50-50-216. 

27 (21 In addition to the license fee required under subsection 11 ), the department shall collect a late 

28 fee from any licensee who has failed to submit a license renewal fee prior to the expiration of l=!i5 the 

29 licensee's current license and who operates an establishment governed by this part in the next licensing 

30 year. The late fee is $25 and must be deposited in the special revenue account provided for in 50-50-216. 
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1 (3) A county or other local government may not impose an inspection fee or charge in addition to 

2 the fee provided for in subsection ( 1) unless a violation of this chapter or rule persists and is not corrected 

3 after two visits to the establishment." 

4 

5 Section 7. Section 50-50-207, MCA, is amended to read: 

6 "50-50-207. Expiration date of license. bioenoes e11f'!ire ( 1) Except as provided in subsection ( 2), 

7 each license expires on December 31 following the date of issue unless canceled for cause. 

8 (2) The department may amend or issue licenses to provide for staggered license expiration dates. 

9 The department may provide for initial license terms of greater than 12 months but no more than 23 

10 months in adopting staggered license expiration dates, and the license fee must be prorated accordingly. 

11 Upon expiration of a license that has been amended or issued to provide a term of greater than 1 2 months 

12 and subsequent payment of the required license fee, the license must be renewed for a period of 12 months 

13 commencing on the day following the expiration date of the amended or issued license." 

14 

15 NEW SECTION. Section 8. Voluntary food manager certification program -- fees. The department 

16 may establish and set fees for a voluntary food manager certification program for training and certifying 

17 food managers. All of the fees collected under this section must be deposited in the special revenue 

18 account provided for in 50-50-216 and may be used only for the purposes of implementing and 

19 administering the voluntary food manager certification program. 

20 

21 NEW SECTION. Section 9. Plan review -- fees. ( 1) Whenever an establishment is constructed or 

22 remodeled, an existing structure is converted to use as an establishment, or an existing establishment adds 

23 a new type of operation different from the operation for which plans were initially submitted to and 

24 approved by the department, the plans must be submitted to the department for review and approval before 

25 construction, remodeling, conversion, or addition for the new operation begins. The department may 

26 establish plan review fees that do not exceed the actual costs to the department in conducting 

27 establishment plan review. If the department conducts the plan review, the plan review fees established 

28 by the department must be charged. 

29 (2) The department may delegate to a local health department the authority to conduct an 

30 establishment plan review under this chapter when the local health department has qualified personnel to 

\
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adequately review the plans for compliance with department rules and this chapter. The local health 

2 department may establish plan review fees that do not exceed the actual costs to the local health 

3 department in conducting establishment plan reviews. If the local health department conducts the plan 

4 review, the plan review fees established by the local health department must be charged. 

5 (3) If the department conducts ithe establishment plan review, all of the fees collected under 

6 subsection (1) must be deposited in the special revenue account provided for in 50-50-216. 

7 (4) If the local health department conducts the establishment plan review in compliance with the 

8 department's rules, all of the fees collected under subsection (2) must be deposited in an account 

9 designated by the local health department. 

10 

11 NEW SECTION. Section 10. Critical point violations -- closure order -- hearing. ( 1) 

12 Notwithstanding other provisions of this chapter, the department may issue a closure order to an 

1 3 establishment to close immediately if a critical point violation is found at the establishment. The order is 

14 effective immediately upon receipt by the person to whom it is directed, unless the department provides 

1 5 otherwise. 

16 (2) Notice of the order must indicate that it is a closure order, must specify the critical point 

1 7 violation that presents the immediate threat, and must contain a written statement of the facts constituting 

18 the violation. 

19 (3) Upon issuing an order, the department shall fix a place and time for a hearing, not later than 

20 5 working days after issuing the order, unless the person to whom the order is directed requests a later 

21 time. The department may deny a request for a later time if it finds that the person to whom the order is 

22 directed is not complying with the order. The hearing must be conducted in the mqnner specified in 

23 [section 11 ]. 

24 (4) After a hearing held pursuant to subsection (3), if the department finds that a critical point 

25 violation has occurred, the department shall issue an appropriate order in the manner specified in [section 

26 11]. Within 5 working days after the hearing, the department shall affirm, modify, or set aside the order 

27 of the department. An action for review of the order may be initiated using the contested case provisions 

28 of the Montana Administrative Procedure Act, as provided in Title 2, chapter 4, part 6. If a hearing is held 

29 under this section, it must be held in Lewis and Clark County or the county in which the alleged violation 

30 occurred. 
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(5) Until issuance of a contrary decision by the department, an order concerning immediate closure 

2 remains effective and enforceable. 

3 

4 NEW SECTION. Section 11. Administrative enforcement -- notice of violation -- hearing. 11) If the 

5 department believes that a violation of a provision of this chapter, a rule adopted pursuant to this chapter, 

6 an order issued pursuant to this chapter, or a condition or limitation imposed by a license issued pursuant 

7 to this chapter has occurred, it may serve a written notice of the violation on the alleged violator or the 

8 violator's agent personally or by certified mail. The notice must specify the statute, rule, order, or license 

9 condition or limitation alleged to have been violated and the facts alleged to constitute the violation. The 

10 notice may include an order to take necessary corrective action, including ceasing the violation within a 

11 period of time stated in the order. The order becomes final unless, within 10 days after the notice is 

12 received, the person named as the respondent in the order requests in writing a hearing before the 

13 department. Until issuance of a contrary decision by the department, an order issued pursuant to this 

14 section remains effective and enforceable. 

15 (2) A hearing requested by the respondent must be held in accordance with the contested case 

16 provisions of the Montana Administrative Procedure Act, as provided in Title 2, chapter 4, part 6. If, after 

17 a hearing, the department finds that a violation has occurred, the department shall issue an appropriate 

18 order for the prevention, abatement, or control of the violation involved or the taking of other corrective 

19 action. An order issued as part of a notice of violation or after a hearing may prescribe the date by which 

20 the violation must cease and the time limits for a particular action in preventing, abating, or controlling the 

21 violation. If, after a hearing, the department finds that a violation has not occurred or is not occurring, the 

22 department sha!I declare the order void. 

23 (3) Instead of or in addition to issuing the order provided in subsections (1) and (2), the department 

24 may take action under another applicable provision of this chapter. 

25 (4) Section 50-50-210 does not apply to an action taken by the department pursuant to this 

26 section. 

27 

28 NEW SECTION. Section 12. Administrative penalties -- appeals -- venue for hearing. {1) An 

29 establishment that violates an order issued by the department pursuant to [section 10 or 11 l may be 

30 assessed and ordered by the department to pay an administrative penalty not to exceed $200 for each 

(Legislative 
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violation. Each day of violation constitutes a separate violation. The department or may assess the penalty 

2 by an order issued pursuant to this section or may suspend all or a part of the administrative penalty 

3 assessed under this section if the violation that caused the assessment of the penalty is corrected within 

4 a specified time. Assessment of an administrative penalty under this section may be made in conjunction 

5 with an order issued pursuant to [section 11 (2)1 after a hearing as provided in [section 11(2)]. 

6 (2) When the department assess,es an administrative penalty under this section, it must have 

7 written notice served personally or by certified mail on the alleged violator or the violator's agent. For 

8 purposes of this chapter, service by mail is complete on the day of receipt. The notice must state: 

9 (a) the order alleged to have been violated; 

1 O (b) the facts alleged to constitute the violation; 

11 (c) the amount of the administrative penalty assessed under this section; 

12 (d) the amount, if any, of the penalty to be suspended upon correction of the condition that caused 

13 the assessment of the penalty; 

14 (e) the nature of any corrective action that the department requires if a portion of the penalty is 

15 to be suspended; 

16 (f) the time within which the corrective action is to be taken or the time within which the 

17 administrative penalty is to be paid; 

18 (g) the right to a hearing, as provided in this section, and the time, place, and nature of any 

19 hearing; and 

20 (h) that the hearing provided in thiH section may be waived or that the alleged violator may proceed 

21 by informal disposition pursuant to 2-4-603. 

22 (3) The department shall provide the respondent who is assessed a penalty under this section with 

23 an opportunity for a hearing to either contest the alleged violation or request mitigation of the penalty. The 

24 contested case provisions of the Montana Administrative Procedure Act, provided for in Title 2, chapter 

25 4, part 6, apply to a hearing conducted under this section. If a hearing is held under this section, it must 

26 be held in Lewis and Clark County or the county in which the alleged violation occurred. 

27 (4) In determining appropriate penalties for violations, the department shall consider the gravity of 

28 the violations and the potential for significant harm to the public health or safety. In determining the 

29 appropriate amount of penalty, if any, to be suspended upon correction of the condition that caused the 

30 penalty assessment, the department shall consider the cooperation and the degree of care exercised by the 
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respondent who is assessed the penalty, how expeditiously the violation was corrected, and whether 

2 significant harm resulted to the public health or safety from the violation. 

3 (5) If the respondent fails to pay all or part of an administrative penalty assessed pursuant to this 

4 section, the department may take action in district court to recover the amount of the penalty that is unpaid 

5 and any additional amounts assessed or sought under this chapter. 

6 (6) Action taken by the department pursuant to this section does not bar other action under this 

7 chapter or any other remedy available to the department for violations of applicable laws or rules adopted 

8 pursuant to those laws. 

9 (7) Administrative penalties collected under this section must be deposited in the special revenue 

1 O account provided for in 50-50-216. 

11 

12 NEW SECTION. Section 13. Codification instruction. [Sections 8 through 12] are intended to be 

13 codified as an integral part of Title 50, chapter 50, and the provisions of Title 50, chapter 50, apply to 

14 [sections 8 through 12). 

15 

16 NEW SECTION. Section 14. Retroactive applicability. [This act] applies retroactively, within the 

17 meaning of 1-2-109, to licenses issued pursuant to Title 50, chapter 50, prior to October 1, 1997. 

18 

19 NEW SECTION. Section 15. Effective dates. ( 1) [Sections 1, 3, 13, and 14 and this section] are 

20 effective on passage and approval. 

21 (2) [Sections 2 and 4 through 12] are effective October 1, 1997. 

22 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0061, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
A:1 act revising laws concerning food establishments; granting local Boards of Health the 
power to adept plan review fees; clarifying and adding definitions associated with fccd 
establishments; a:-id revising the department's rulemaking authority. 

ASSUMPTIONS: 
1. One year will be needed to establish the new advisory council, design the :icense fee 

structure, and implement the new license fee structure into the staggered license 
issuance system. 

2. The revised rule making for license fees will have a fiscal impact in FY99 which cannot 
be estimated until the rule making process is completed. 

3. Voluntary Food Manager Certification fees will be based upon program cost through 
~epartment rule making. 

4. The Voluntary Food Manager Certification Program will be implemented ~~ct-year in fiscal 
year 1998 for an estimated 200 operators at $50 ($10,000) and an estimated 500 
operators at $50 in fiscal year 1999 ($25,000). The fees will be deposited into the 
state special revenue account. 

5. Establishment plan review fees will be charged at $75 per hour, with a maximum of $250 
per plan review. Annualized collections are based upon 50 plans per year at $250 per 
plan. Fiscal year 1998 represents three-quarters of annualized operations. collections 
are deposited to the state special revenue account. 

6. A 0.50 FTE, grade 15, in fiscal year 1998 expanded to a 1.00 FTE in fiscal year 1999 
is needed to implement the Voluntary Food Manager Certification Program and 
establishment plan review responsibilities. Cost will be funded from fee revenues in 
the state special revenue account. 

7. The effective date is October 1, 1997. 

FISCAL IMPACT: 
Department of Public Health and Human Services 

FY98 

Expenditures: 
FTE' 
Personal Services 
Operations 

Total 

Funding: 
State Special Revenue Account (02) 

Revenues: 
Voluntary food 

manager certification (02) 
Establishment Plan Review Fees (02) 

Total Revenues 

LEWIS, DATE 
Office of Budget and Program Planning 

Difference 

0.50 
17,200 
2,175 

19,375 

19,375 

10,000 
9 375 

19,375 

(Continued) 

THOMAS F. 

Fiscal Note for 

FY99 
Difference 

1.00 
34,400 

3.100 
37,500 

37,500 

25,000 
12,500 
37, 500 

SPONSOR DATE 

introduced 



Fiscal Note Request, 5B0061, as introduced 
Page 2 
(continued) 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
The revised establishment license fees based upon cost will increase local health agenq 
revenues. The net increase cannot be estimated until the rule making process is completed. 

LONG-RANGE EFFECTS OF PROPOSED LEGISL,C>.TION: 
Food establishment license fees will either be decreased or increased based upon service cost~ 
that include an advisory council and public input into a rule making process. 
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SENATE BILL NO. 61 

INTRODUCED BY KEATING 

SB0061.02 

APPROVED BY COM 0N PU3LIC 
HEALTH, WELFARE & SJ:..FETY 

2 

3 BY REQUEST OF THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO FOOD 

6 ESTABLISHMENTS; GRANTING LOCAL BOARDS OF HEAL TH THE POWER TO ADOPT PLAN REVIEW FEES: 

7 CLARIFYING AND ADDING DEFINITIONS ASSOCIATED WITH FOOD ESTABLISHMENTS; REVISING THE 

8 DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES' RULEMAKING AUTHORITY; CLARIFYING 

9 CIVIL PE~JALTIE6 A660CIATEE) WITl-l CIVIL ACTlmJ6; PROVIDING FOR VALIDATION AND EXPIRATION 

10 OF LICENSES AND A SCHEDULE OF FEES; PFIOYIOING FOFI A VOLU~ffAFIY FQQE) MAPU\GER 

11 CEFITIFICATIO~J PFIOGFIAM, l~lCLUE)l~lG FEES; PROVIDING FOR FOOD ESTABLISHMENT PLAN REVIEW 

12 AND FEES; GFIA~ffl~JG IMMEDIATE CL06UFIE AUTl-lOFIITY FOFI AND 9EFINl~JG "CFIITICAL POl~JT 

13 VIOLATION6"; PFIOYIE)l~JG FOFI E~lFOFICEME~n METl-lOD6 A~m CIVIL APm A9Ml~ll6TFIATIVE 

14 PE~U\LTIE6; AMENDING SECTIONS 50-2-116, 50-50-102, 50-50-103, !iO !iO 109, 50-50-201, 50-50-205, 

15 AND 50-50-207, MCA; AND PROVIDING EFFECTIVE DA TES A~jE) A FIETFIOACTIYE APPLICABILITY 9/\H." 

16 

17 STATEMENT OF INTENT 

18 A statement of intent is required for this bill because additional rulemaking authority, beyond that 

19 granted by 50-50-103, is being granted to the department of public health and human services. This 

20 rulemaking authority will allow the department to adopt rules to protect the public health by adopting 

21 requirements for food establishments in the following areas: 

22 111 safe aAel saAitary faoilitios aAel systems; 

23 12) fire eoeles, life safety eoeles, aAel buileliA§ eoses; 

24 16) pre11eAtioA of iAjury aAEl the spreael of Elisease; 

25 (4) or:ieratieA aAEl maiAteAaAee iA a safe aAEl saAitary maAAer; 

26 (!i) fooel 0011ora§o, haAelliR§, prooessiR§, equipmoAt, aAel uteAsils; 

27 +e+ill licensure and establishment of a schedule of license fees; 

28 l+till implementation of staggered license expiration dates; 

29 (8) establishmeAt of a 11oluAtary foes maAa§er eertifieatioA pro§ram, iAelueliAg eourse fees; 

30 fmQl plan review aAEI tho establishmeAt of plaA re11iew fees; AND 
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5 5th Legislature 

2 

3 

4 

f-+GtJ.±1 reimbursement of local governments for inspections and enforcement+, 

( 11) establishment of eritioal point ,,iolations; and 

( 12) other rules neoessary to implement the provisions of Title 60, chapter 60. 

5 BE IT ENACTED BY THE LEGISLATURE OF THE STA TE OF MONTANA: 

6 

7 Section 1. Section 50-2-116, MCA, is amended to read: 

8 "50-2-116. Powers and duties of local boards. 111 Local boards shall: 

SB0061.02 

9 (al appoint a local health officer who is a physician or a person with a master's degree in public 

1 O health or the equivalent and with appropriate experience, as determined by the department, and shall fix 

11 the health officer's salary; 

12 (bl elect a presiding officer and other necessary officers; 

13 (cl employ necessary qualified staff; 

14 (di adopt bylaws to govern meetings; 

15 (e) hold regular meetings quarterly and hold special meetings as necessary; 

16 (fl supervise destruction and removal of all sources of filth that cause disease; 

17 (gl guard against the introduction of communicable disease; 

18 (hi supervise inspections of public establishments for sanitary conditions; 

19 (ii subiect to the provisions of 50-2-130, adopt necessary regulations that are not less stringent 

20 than state standards for the control and disposal of sewage from private and public buildings that is not 

21 regulated by Title 75, chapter 6, or Title 76, chapter 4. The regulations must describe standards for 

22 granting variances from the minimum requirnments that are identical to standards promulgated by the board 

23 of environmental review and must provide for appeal of variance decisions to the department as required 

24 by 75-5-305. 

25 121 Local boards may: 

26 (a) quarantine persons who have communicable diseases; 

27 (bl require isolation of persons or things that are infected with communicable diseases; 

28 (cl furnish treatment for persons who have communicable diseases; 

29 (di prohibit the use of places that are infected with communicable diseases; 

30 (el require and provide means for disinfecting places that are infected with communicable diseases; 
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55th Legislature SB0061.02 

If) accept and spend funds received from a federal agency, the state, a school district, or other 

2 persons; 

3 (g) contract with another local board for all or a part of local health services; 

4 (h) reimburse local health officers for necessary expenses incurred in official duties; 

5 {i) abate nuisances affecting public health and safety or bring action necessary to restrain the 

6 violation of public health laws or rules; 

7 {j) adopt necessary fees to administer regulations for the control and disposal of sewage from 

8 private and public buildings. The fees must be deposited with the county treasurer. 

9 {k) adopt rules that do not conflict with rules adopted by the department: 

1 0 (i) for the control of communicable diseases; 

11 {ii) for the removal of filth that might cause disease or adversely affect public health; 

12 {iii) subject to the provisions of 50-2-130, on sanitation in public buildings that affects public health; 

13 {iv) for heating, ventilation, water supply, and waste disposal in public accommodations that might 

14 endanger human lives; 

15 {v) subject to the provisions of 50-2-130, for the maintenance of sewage treatment systems that 

16 do not discharge an effluent directly into state waters and that are not required to have an operating permit 

17 as required by rules adopted under 75-5-401; and 

18 {vi) for the regulation, as necessary, of the practice of tattooing, which may include registering 

19 tattoo artists, inspecting tattoo establishments, adopting fees, and also adopting sanitation standards that 

20 are not less stringent than standards adopted by the department pursuant to 50-1-202. For the purposes 

21 of this subsection, "tattoo" means making permanent marks on the skin by puncturing the skin and 

22 inserting indelible colors. 

23 (II adopt plan review fees for establishments regulated under Title 50, chapter 50, that do not 

24 exceed the actual costs of conducting the review." 

Section 2. Section 50-50-102, MCA, is amended to read: 

25 

26 

27 "50-50-102. Definitions. Unless the context requires otherwise, in this chapter, the following 

28 definitions apply: 

29 (1) "Baked goods" means breads, cakes, candies, cookies, pastries, and pies that are not 

30 potentially hazardous foods. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

(2) (a) "Commercial establishment" means an establishment operated primarily for profit. 

lb} The term does not include a farmer's market. 

1:31 "Critioal point ·,iolation" moanc a 'o'iolation of this ehapter or n;les promulgated under th,is 

chapter that is more lilrnh· than other ·,iolations to pose an immediate threat to the public..JoIBalth, safety, 

er welfare er ts the en~·irenment. 

~ "Department" means the department of public health and human services provided for 

in 2-15-2201. 

.(4}@(41 (a) "Establishment" means an operation that stores, prepares, processes, manufactures, 

packages, serves, vends, or otherwise provides food for human consumption and includes a food 

manufacturing establishment, meat market, food service establishment, food warehouse, frozen food plant, 

eommereial food proeessor, or perishable food dealer, or food salvage dealer. 

lb) The .term does not include vendors of only raw, unprocessed produce. 

~ "Farmer's market" means a farm premises, a roadside stand owned and operated by a 

farmer, or an organized market authorized by the appropriate municipal or county authority. 

AAftilfil. "Food" means an edible substance, beverage, or ingredient used, intended for use, or for 

sale for human consumption. 

181 "i;ood manager" means a per:;on who maintains, manages, owns, or is in charge of an 

18 establisl'lment. 

19 +:A-l:filill "Food manufacturing establishment" means a commercial establishment and buildings OfL 

20 structures, or vehicles in connection with it used to manufacture Of, process, prepare, or deliver food for 

21 sale or human consumption, but does not include milk producers' facilities, milk pasteurization facilities, 

22 milk product manufacturing plants, slaughterhouses, or meat packing plants. 

23 H:Gl:(8) {al "Food salvage dealer" means an establishment that repackages food for distribution or 

24 sale to the public or that offers salvaged foods to the public for sale or human consumption. 

25 (b} The term does not include nonprnfit food banks. 

26 18)(11)(91 la} "Food service establishment" means a place where food or drink is prepared, served, 

27 or provided to the public, with or without charge, and includes the following types of operations: fixed or 

28 mobile restaurant, coffee shop, cafeteria, short-order cafe, luncheonette, grille, tearoom, sandwich shop, 

29 soda fountain, food store serving food or be,verage samples, food or drink vending machine, tavern, bar, 

30 cocktail lounge, nightclub, industrial feeding establishment, catering kitchen, commissary, or private 
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organization routinely serving the public, or similar plaee where fooEl or Elrink is prepared, served, or 

2 pre11ideEl ta the publie with or without eharge. 

3 (b) The term does not include~ 

4 ill establishments, vendors, or vending machines that sell or serve only packaged, nonperishable 

5 foods in their unbroken, original containers~ 

6 Iii) vending machines that sell or serve bulk, nonperishable foods; or 

7 lliJl a private organization serving food only to its members. 

8 (9) 112)( 10) (a) "Food warehouse" means a commercial establishment and buildings or structures 

9 in connection with it used to store food, drugs, or cosmetics for distribution to retail outlets. 

10 (b) The term does not include a wine, beer, or soft drink warehouse that is separate from facilities 

11 where brewing occurs. 

12 (10)(1 ;3)111) "Frozen food plant" means a place used to freeze, process, or store food, including 

13 facilities used in conjunction with the frozen food plant, and a place where individual compartments are 

14 offered to the public on a rental or other basis. 

15 ( 11 liliU.l~ "Meat market" means a commercial establishment and buildings or structures in 

16 connection with it used to process, store, or display meat or meat products for sale to the public or for 

17 human consumption. 

18 lb) The term does not include custom cutters or wild game processors who cut anEl wrap 

19 customer proviEleEl meat for the same eustomer, PROCESS, GRIND, PACKAGE, OR FREEZE GAME MEAT 

20 FOR THE OWNER OF THE CARCASS FOR CONSUMPTION BY THE OWNER OR THE OWNER'S FAMILY 

21 PETS, OR NONPAYING GUESTS. 

22 (12)(1 e)l13) "Nonprofit organization" means any organization qualifying as a tax-exempt 

23 organization under 26 U.S.C. 501. 

24 ( 1 a) I 1 e)( 14) "Perishable food dealer" means a person or commercial establishment that is in the 

25 business of purehasing anEl selling retailing perishable food to the public. 

26 (14)(17)(15) "Person" means a person, partnership, corporation, association, cooperative group, 

27 or other entity engaged in operating, owning, or offering services of an establishment. 

28 (1 e)(l 8)(16) (a) "Potentially hazardous food" means a food that is natural or synthetic and is in a 

29 form capable of supporting: 

30 (i) the rapid and progressive growth of infectious or toxigenic microorganisms; or 
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(ii) the growth and toxin production of Clostridium botulinum. 

2 (bl The term includes cut melons, garlic and oil mixtures, a food of animal origin that is r~w or 

3 heat-treated, and a food of plant origin that is heat-treated or consists of raw seed sprouts. 

4 (c) The term does not include: 

5 (i) an air-cooled, hard-boiled egg with intact shell; 

6 (ii) a food with a hydrogen ion concentration (pH) level of 4.6 or below when measured at 24 °C 

7 (75°F); 

8 (iii) a food with a water activity (awl value of 0.85 or less; 

9 (iv) a food in an unopened hermetically sealed container that is commercially processed to achieve 

1 O and maintain commercial sterility under conditions of nonrefrigerated storage and distribution; or 

11 (v) a food for which laboratory evidence is accepted by the department as demonstrating that rapid 

12 and progressive growth of infectious and toxigenic microorganisms or the slower growth of Clostridium 

13 botulinum cannot occur. 

14 (16)!1 Ql( 17) (a) "Preserves" means processed fruit or berry jams, jellies, compotes, fruit butters, 

15 marmalades, chutneys, fruit aspics, fruit syrups, or similar products that have a hydrogen ion concentration 

16 (pH) of 4.6 or below when measured at 24°C (75 °F) and that are aseptically processed, packaged, and 

17 sealed. 

18 (b) The term does not include: 

19 Ii) tomatoes or food products containing tomatoes; or 

20 Iii) any other food substrate or product preserved by any method other than that described in 

21 subsection {16)(a) ~ (17l(A). 

22 { 17) (201 ( 18) "Raw and unprocessecl farm products" means fruits, vegetables, and grains sold at 

23 a farmer's market in their natural state that are not packaged and labeled and are not: 

24 (a) cooked; 

25 (bl canned; 

26 (c) preserved, except for drying; 

27 (d) combined with other food products; or 

28 le) peeled, diced, cut, blanched, or otherwise subjected to value-adding procedures." 

29 

30 Section 3. Section 50-50-103, MC,~, is amended to read: 
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"50-50-103. Department authorized to adopt rules. 11) To protect public health, the department 

2 may adopt rules relating to the eanstrl:letian and operation of establishments defined in 50-50-102, 

3 including eo11erage of food, personnel, food equipA'lent and l:ltensils, sanitary faeilities and controls, 

4 constrl:lction and fii€tures, and hol:lsel1eaping. The rules A'lay include the followin§: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5 

16 

1 7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

la) real:lireA'lents ta ensure that establishA'lents ha•,e safe and sanitary facilities and wstems, 

inoll:lding drinking water, sewage disposal, and saliEI waste Elispasal systeA'ls; 

lb) FOE)l:lireA'lents ta pre11ent injl:IFy and the spreaEI of disease and illness in establishA'lents; 

lei reguireA'lents to ensl:lre that establishA'lents are aperatad and A'laintained in a safe and sanitary 

A'lanner; 

(El) regl:lireA'lents associated with feoEI ee11oraao, handling. preeessina. eal:lipA'lent, and utensils; 

lei reauirernents fer lioensina ef establishA'lents anEI establishin§ a schedule of license fees based 

on the aggre§ate statewiEle eosts of licensina anEI regl:llating establishA'lents. The license fees A'la~· ineluEle 

a A'liniA'lal base fee related te the foied easts of inspeetina. lieensina. anEI regl:llatin§ establishA'lents anEI A'lay 

inoluEle costs baseEI on the risk to publie health pesed by the partieular establishA'lent, tho oapaeitv of the 

establishA'lent. the eoA'lpleiiity ef the establishA'lent operation or operatiens. and other relevant faetors; 

If) reguireA'lents to iA'lpleA'lent staggereEI lieense eiipiration Elates; 

(§) reauireA'lents to establish a vollmtary feed A'lanaaer eertifieation proaraA'I anEI te set eourse fees 

that Elo net exeeed aetual easts; 

(h) reguireA'lents for plan review of establishA'lents based on the sice anEI eoA'lplmdty ef the 

proposed establishment, the type of water and sewage disposal to service the establishA'lent, the tvpe and 

A'laanitude of reA'ledelina efforts. the type of feed preduct and arecess, and other relevant factors and 

setting plan review fees that Elo net ei(eeeEI the ac;tual costs of cenEll:lctin§ the revie•,..,; 

(ii requireA'lents for reiA'lbursin§ local §SVernrnents for inspeetiens anEI enforeeA'lent of this ehapter; 

lj) reguireA'lents to establish eritioal point violations; anEI 

(kl an~· other rl:llas neeossary ta iA'lpleA'lent the pro~·isians of this ehaptor .• INCLUDING: 

iAI COVERAGE OF FOOD; 

IBl PERSONNEL; 

(Cl FOOD EQUIPMENT AND UTENSILS; 

(D) SANITARY FACILITIES AND CONTROLS; 

(El CONSTRUCTION AND FIXTURES; 
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(Fl HOUSEKEEPING; 

(G) STAGGERED LICENSE EXPIRATION DATES; 

(H) PLAN REVIEW; 

(I) LICENSURE; AND 

(J) REIMBURSEMENT OF LOCAL GOVERNMENTS. 

SB0061.02 

2 

3 

4 

5 

6 (2) THE DEPARTMENT MAY .t1DOPT RULES SETTING LICENSE FEES BASED ON THE 

7 CATEGORIZATION OF ESTABLISHMENTS WITHIN FIVE DIFFERENT RISK LEVELS, RANGING FROM $50 

8 FOR THE LOWEST ESTABLISHMENT RISK LEVEL 1 TO A MAXIMUM OF $200 FOR THE HIGHEST 

9 ESTABLISHMENT RISK LEVEL 5. IN CATEGORIZING ESTABLISHMENTS BASED UPON THE RISK TO THE 

10 PUBLIC, THE DEPARTMENT MAY CONSIDER RISK FACTORS RELATED TO THE TYPES OF FOOD SERVED, 

11 FOOD PREPARATION STEPS, THE VOLUME OF FOOD AND THE POPULATION SERVED, AND OTHER 

12 RELEVANT RISK FACTORS. 

13 f-2+@ (a) The department and local health authorities may not adopt rules prohibiting the sale of 

14 baked goods and preserves by nonprofit or9anizations or by persons at farmer's markets. 

15 (b) The department and local health authorities may not require that foods sold pursuant to this 

16 subsection f-2t J1l. be prepared in certified or commercial kitchens." 

17 

Seetien 4. SeetieA sO sO 1 0Q, MCA, is amemfoa to reae: 18 

19 "liQ liQ 1 QQ. Ci\'il penalties injunetiens ether enfereemeAt Rat earred. ( 1) An establishmeAt that 

20 •,ielates this ehapter er rules aEl0f3tea by the aef3artment f3tJFStJaAt te this 0haf3ter is subjeet tea eivil penalty 

21 not te el<eees $000 fer eaeh .,,ielatien. Eaeli say of vielatieA is a seearate vielatien fer the atJFpeses of this 

22 sectieA. 

23 12) Gi,•il A civil aetien to imf30so f3enalties, as provieleEl unEler this section, Elees Rot bar 

24 aElministrative enfereement unEler fseetioA 11 L aElministrative penalties tinaer fseetien 12], er injunotions 

25 to enferce comf3liance with this ohaf3ter er to enforce cemplianee with a rtile aEloptea by the Elepartment 

26 ptirstiant to tl'lis 0haf3ter." 

Section 4. Section 50-50-201, MCA, is amended to read: 

27 

28 

29 "50-50-201. License required. (1 l Except as provided in 50-50-202, a person operating an 

30 establishment shall procure an annual license from the department. 
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12) A separate license is required for each establishment, but if more than one type of 

2 establishment is operated on the same premises and under the same management, only one license is 

3 required. 

4 (3) Only one license is required for a person owning and operating one or more vending machines. 

5 (4) Befere a lioense Fflay so issues b•r tRe aepartfflent it Fflust be valiaatea by the local health 

6 offieer, or if there is no local health officer the sanitarian, in the county where the establishfflent is loeated. 

7 A license issued by the department is not valid unless signed in accordance with 50-50-214." 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 5. Section 50-50-205, MCA, is amended to read: 

"50-50-205. License fee -- late fee -- preemption of local authority -- exception. I 1) For each 

license issued, the department shall collect a fee of $60 or a fee that is adopted by an administrative rule 

that sroviaes a seheaule of fees H1at is based on the a!'rnregate statewide costs of licensing ana regulating 

establishffients BASED UPON THE CATEGORIZATION OF ESTABLISHMENTS WITHIN THE FIVE DIFFERENT 

RISK LEVELS. It The department shall deposit 85% of the fees collected under this section into the local 

board inspection fund account created in 50-2-108, 7.5% of the fees into the general fund, and 7.5% of 

the fees into the special revenue account provided for in 50-50-216. 

(2) In addition to the license fee required under subsection 11 ), the department shall collect a late 

fee from any licensee who has failed to submit a license renewal fee prior to the expiration of ~ the 

licensee's current license and who operates an establishment governed by this part in the next licensing 

year. The late fee is $25 and must be deposited in the special revenue account provided for in 50-50-216. 

13) A county or other local government may not impose an inspection fee or charge in addition to 

the fee provided for in subsection 11) unless a violation of this chapter or rule persists and is not corrected 

after two visits to the establishment." 

Section 6. Section 50-50-207, MCA, is amended to read: 

"50-50-207. Expiration date of license. Licenses e)(pire (1) Except as provided in subsection (2), 

each license expires on December 31 following the date of issue unless canceled for cause. 

(2) The department may amend or issue licenses to provide for staggered license expiration dates. 

The department may provide for initial license terms of greater than 12 months but no more than 23 

months in adopting staggered license expiration dates, and the license fee must be prorated accordingly. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Upon expiration of a license that has been amended or issued to provide a term of greater than 12 months 

and subsequent payment of the required lice11se fee, the license must be renewed for a period of 1 2 months 

commencing on the day following the expiration date of the amended or issued license UNLESS 

CONDITIONS EXIST THAT ARE GROUNDS FOR CANCELLATION OR DENIAL OF THE LICENSE." 

~JEW SEGTIO~L SeotioA 8. VoluAtar'{ food maAager oertifioatioA 13rogram fees. The department 

may establish and set fees for a voluntary iood manager eertifieat1on program for training and oert1t>,•117-g 

food managers. All of the fees eolleoted under this seotion rnust be de13osited in the special fB"VBfl\IB 

aeoount 13rovided for in §0 §0 21 e and may be used only for tho purposes of implernenting a-Re 

aaministerin§ the ~·sluntar~· foes maAager eertifieation f3FO§raFA. 

12 NEW SECTION. Section 7. Plan review -- fees. ( 11 Whenever an establishment is constructed or 

13 remodeled, an existing structure is converted to use as an establishment, or an existing establishment adds 

14 a new type of operation different from the operation for which plans were initially submitted to and 

15 approved by the department OR LOCAL HEALTH DEPARTMENT, the plans must be submitted to the 

16 department OR LOCAL HEAL TH DEPARTMENT for revievv and approval before construction, remodeling, 

17 conversion, or addition for the new operation begins. The department FAay establish plan review fees that 

18 do not e,weed tho aetual easts to tho department in eondueting establishFAent plan review. -++-#!€ 

19 department eoAduots the plan review, the plaA review fees established by the department must be charges. 

20 OR LOCAL HEALTH DEPARTMENT CONDUCTING THE PLAN REVIEW MAY CHARGE A FEE FOR EACH 

21 FACILITY PLAN REVIEW. IF THE DEPARTMENT CONDUCTS THE PLAN REVIEW, THE FEE MUST BE 

22 BASED ON AN HOURLY RATE AND MAY NOT EXCEED $250 FOR EACH PLAN REVIEW. ALL OF THE 

23 FEES COLLECTED BY THE DEPARTMENT UNDER THIS SUBSECTION MUST BE DEPOSITED IN THE 

24 SPECIAL REVENUE ACCOUNT PROVIDED IN 50-50-216. 

25 

26 

27 

28 

29 

30 

(21 The Elepartrnent may delegate to a loeal healtA aepartFAent the authority to eonsuet an 

establishment plan review under this oha13ter ','\/hen the loeal health de13artrnent has Ejualifiea 13orsenne', to 

adeEjuatel~• review the plans fer eoFAplianee with department rules ans this ehapter. The local health 

department may establish plan review fees that do not exceed the actual costs to the local health 

department in conducting establishment plan reviews. If the local health department conducts the pian 

review, the plan review fees established by the local health department must be charged. ALL OF THE 
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55th Legislature SB0061.02 

FEES COLLECTED BY A LOCAL HEAL TH DEPARTMENT UNDER THIS SUBSECTION MUST BE DEPOSITED 

2 IN AN ACCOUNT DESIGNATED BY THE LOCAL HEALTH DEPARTMENT. 

3 (31 If the department conducts the establishment plan revie•,..,, all of the fees colleotod umJer 

4 subseotion {1 I must be deposited in the s13eeial revenue aeeount provided for in eO eO 216. 

5 {41 .If the loeal health department eonducts the establishment plan review in complianee with the 

6 de13artn:lont's rules, all of tho fees oolleeted under Slclbseetion {21 must be de13ositod in an account 

7 designated by the loeal health departn:lent. 

8 12) THE DEPARTMENT SHALL APPROVE OR DISAPPROVE THE PLANS WITHIN 30 WORKING 

9 DAYS AFTER RECEIPT OF A COMPLETE SET OF PLANS. PAYMENT OF THE PLAN REVIEW FEE MUST 

10 BE MADE TO THE DEPARTMENT WITHIN 30 DAYS AFTER RECEIPT OF WRITTEN NOTIFICATION BY THE 

11 DEPARTMENT OF PLAN APPROVAL OR DISAPPROVAL AND AN INVOICE STATING THE FEE. 

12 13) FOR PURPOSES OF THIS SECTION, AN ESTABLISHMENT SHALL SUBMIT REMODELING 

13 PLANS TO THE DEPARTMENT OR LOCAL HEALTH DEPARTMENT WHEN THE REMODELING PERTAINS 

14 TO: 

15 IA) THE DELIVERY, STORAGE, OR PREPARATION OF FOOD; 

16 IB) THE PROCESSING AND MANUFACTURING OF FOOD; OR 

17 IC) FOOD SERVICE AREAS. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Seotion 1 Q. Critioal point •1iolatiens ol0s11re oreler hearing. ( 1 ) 

~fotwithstandin§ other pro·,isions of this eha13tor, tho departA'lent may issue a elos1cJre order to an 

establishn=lent to close immediately if a critical point ,·iolation is feund at the establishment. The order is 

effective immediately upon reeeipt ay tho 13orson to '"''hem it is diroeted, 1cJnless the departA'lent pro-.·ides 

etherwise. 

(21 ~lotice of the order n:lust insicate that it is a elosure order, must speeif·; the eritieal point 

,·iolation that presents tho iA'ln:lediate threat, and A'lUSt eontain a ,witten statement of the fasts eonstituting 

the violation. 

(3) Upon issuin§ an order, the departn:lent shall fo( a place and tiA'le for a hearing, not later than 

e .,.,,orl,ing days after issuin§ tl=ie order, 1cJnless tl=ie 13erson to wl=ion:l tl=io order is directed requests a later 

time. Tl=ie dopartA'lont n:la',' deny a request for a later time if it finds that tho person to whom tho order is 

aireotoa is not com13lyin§ with tl=io order. The hearin§ m1cJst ae conducted in tho manner specified in 

i Legislative 
\.services 
\Djvision 

- 11 - SB 61 



5 5th Legislature $B0061.02 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1 7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

[seetisn 11 l. 

(4) After a hearin§! held pursuant 1:9 subsection {31, if the department finds that a critical point 

,,islatisn has occurred, the department shall issue an appropriate order in the manner speeified n [seetion 

11 ]. Within e worl(ing da','S after the hearin§J, the department shall affirm, modify, or set aside the order 

of the department. An action for re,,iew of the order may se initiated using tho contested ease provisions 

of tho Montana Administrati•,o Procedure Act, as provided in Title 2, di apter 4, part 6. If a hearing ~G-lIBW 

under this section, it must se held in bewis and Clark Count~• or the esunty in which the alleged violation 

oecurred. 

(el Until issuaneo of a eontrary deeision sy the department, an order eoncernin§J imm-wiate closure 

remains effeeti're and onforeeasle. 

NEW SECTION. Seetien 11. AdministFative enfoFoement netiee ef vielatien heaFing. 11 l If the 

departFAent selieves that a vielation of a prn>;ision of this chapter, a rule adapted pursuant to this chapter, 

an erder issued pursuant to this chapter, er a csndition or limitation iFAposed sy a license issued pursuant 

ts this ohapter has oeeurred, it may serve a written notiee of the violation on the alleged violator or the 

violator's agent personally or sy certifieel FAail. The notice must specify the statute, rule, order, or lioense 

condition or limitation alleged to have seen violated and the fasts alleged to eonstitute the violation. The 

notiee may ineluele an sreler to talrn neeescar>,' correetive action, inclueling ceasin§J the violation within a 

period of time stated in the order. The order becoFAes final unless, within 10 days after the notice is 

receiveel, the person nameel as the responelent in the ereler requests in writing a hearing before the 

department. Until issuance of a contrary decision sy the elepartment, an order issued pursuant to this 

seetion remains effeeti,·e and enforseasle. 

{2) A hearing requested b',' the respondent must so held in aeeerdanee with the eontested ease 

provisions of the Montana Administrative P1·esedur0 Aot, es previded in Title 2, chapter 4, part 6. If, after 

a hearing, the department finels that a ¥iolation has oemmed, tho department shall issue an apprspriats 

ereler for the pre,·entien, asatement, or eentrol of the vielation involves er the tal1ing sf other eerreeti\'e 

aetion. An order issued as part of a netise sf violation er after a hearing may preserise the date by whieh 

the violation must eease anel the time limits for a 13artieular aetien in preventiRg, abating, or eontrolling the 

violation. If, after a hearing, tho elepartment fines that a violation has net escurred or is net ooeurrin§!, the 

department shall Eleolare the erder ·,·oid. 
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2 

3 

4 

5 

6 

(dl IAstead of or iA additioA ts issuiAg tRe order prnvided iA subsections (1 land 121, the departAlent 

Ala'( take actisn under anstRer ap13licable pro•,cision of this cRa13ter. 

141 Seetisn sO sO 210 d00s not a13ply to an action taken by tRe de13artA1eAt pursuant to this 

seetien. 

NEW SEGTIO~I. SeotieA 12. A.dmiAistFafr,e 13eAalties appeals ·1eA1:1e fer heaFiAg. I 1) ,o,n 

7 establishAlent that vi elates aA ardor issued by the de13artment pursuant to [seetion 10 or 111 Alay be 

8 assessed and srderes by tRe separtment ts pay an asministrative 13enalty net ta elleeed $200 for eaeh 

9 vislation. Eash say of violation eoAstitutes a separate vislation. The departFAent or FAa'f assess the penalt1• 

1 O by an orsor issues 13ursuant to tRis seetisn or Alay sus13end all or a 13art of the asFAinistrati,·e 13eAalty 

11 assessed under this seetion if the violation that eaused the assossFAent of the 13enalty is eorreoted witRin 

12 a speeified tiAle. AssossAlent of an adFAinistrati•,e penalty uAder this seetion may be A1ade in conjunction 

13 ,,..,itR an order issued 13ursuant ts [section 11 (211 after a hearing as provided in [seetioA 11 (2)]. 

14 (2l WRen tho de13artA1eAt assesses an adAlinistrative penalty under tRis seetien, it A1ust have 

15 written notiee served perssnally or b·; eertified mail on tRe alleged violator or the violator's a§ent. For 

16 13ur13oses of tRis eRapter, serviee b·; FAail is eoFA13lete eA tRe day ef reeei13t. TRe notiee must state: 

17 (al the order alle§ed to have been vielates; 

18 (al the fasts alleged to eonstitute tho violation; 

19 (el the aAlount of tRe adAlinistrati,·e penalty assesses under tRis section; 

20 (di the amount, if any, sf tho 13enalty to ae sus13ended upon eorreetion of the eonditieA tRat oaused 

21 the assessA1ent of tRe penalty; 

22 (el tRe nature of any eerreeti,·e aetien that tRe departAlent requires if a portion of tRe penalty is 

23 to be suspended; 

24 If) tRe tiAle within wRieh tRe corrective actien is to be talrnn or the time within whioh the 

25 administrative penalty is ta be 13aid; 

26 (§l tRs Fl§ht to a heariAg, as prsvides in tRis seetion, and tRe time, plase, and nature ef any 

27 heariAg; and 

28 (hl that the hearing prnvided in this seetion may ae waived or that the alleged violator ma')' prnooed 

29 bv informal disposition pursuant to 2 4 e0d. 

30 (dl The department shall provide tRe respoAdent ',YAO is assessed a penalty under tRis seotion with 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1 8 

19 

an opportunity for a hearing to either eontest the alle9ed ,•iolation or request mitigation of the penalty. The 

eontested ease provisions of the Montana O.dministrative Proeedure Aet, provided tor in Title ~. chapter 

~, part e, apply to a hearing eondueted under this soetion. If a hoar1n§ is held under this seot1on, 1t must 

be held in Lowis and Clark County or the oounty in which the alleged violation oosurrod. 

(4 l In detorminin9 appropriato penalties for violations, tho department shall oonsider the §ravity of 

the violations and the potential tor si§nifiE:ant harm to the publio health or safety. In determining the 

appropriate amount of ponalty, if an•(, to bo suspended upon eorreotion of the oond1tisn that eaused the 

ponalt')' assossmont, tho department shall oonsider tho eooperation and the de§reo of care-e-Jffifcised by the 

respondent who is assessed tho penalty, how eJEpeditiously tho ·,iolation was oorroored, and whether 

si9nifieant harm resulted to the publie health or safety from the violation. 

Hi) If the respondent fails to pay all or part of an administrati•m penalty assessed pursuant to this 

soetion, the depanmont may take aotion in clistriot oourt to recover the amount of the penalty that is unpaid 

and any additional amounts assessed or sou§ht under this chapter. 

le} .O.otion talrnn by the department pursuant to this section does not bar other action under this 

ohapter or any other remedy available to tho department for violations of applieable laws or rules adopted 

pursuant to those laws. 

{7) Administrative penalties sslleeted under this sootion must be deposited in the special revenue 

aocount provided for in 60 60 21€l. 

20 NEW SECTION. Section 8. Codification instruction. [6ootions 8 through 121 are [SECTION 7] IS 

21 intended to be codified as an integral part of Title 50, chapter 50, and the provisions of Title 50, chapter 

22 50, apply to [seotions 8 through 12] [SECTION 71. 

23 

24 

25 

26 

~JEW 6ECTIO~J. SeatioA 14. Ret,oaati'~e applioaeility. [This aet] applies rotroactively, within the 

meanin9 of 1 2 109, to lieonses issued pursuant to Title 60, ehaptor e0, fJrior ta Oetaber 1, 1997. 

27 NEW SECTION. Section 9. Effective dates. ( 11 [Sections 1, 3, 1 a, and 1 4 AND 8 and this section] 

28 are effective on passage and approval. 

29 12) [Sections 2 and 4 through~ Zl are effective October 1, 1997. 

30 -END-
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SENATE BILL NO. 61 

INTRODUCED BY KEATING 

SB0061.02 

BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO FOOD 

6 ESTABLISHMENTS; GRANTING LOCAL BOARDS OF HEAL TH THE POWER TO ADOPT PLAN REVIEW FEES; 

7 CLARIFYING AND ADDING DEFINITIONS ASSOCIATED WITH FOOD ESTABLISHMENTS; REVISING THE 

8 DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES' RULEMAKING AUTHORITY; CU\RIP'YING 

9 CIVIL PE~JALTIES .O,SSOCIATED WITI-I CIVIL ACTIONS; PROVIDING FOR VALIDATION AND EXPIRATION 

10 OF LICENSES AND A SCHEDULE OF FEES; PROVIDl~JG P'OR A VOLU~ffARY FOOO MA~JAGER 

11 CERTIFIC.O.TIO~I PROGRAM, l~ICLUDl~IG FEES; PROVIDING FOR FOOD ESTABLISHMENT PLAN REVIEW 

12 AND FEES; GRA~JTING IMMEDIATE CLOS61RE AUTI-IORITY FOR A~JD DEFl~JING "CRITICAL POl~JT 

13 VIOLATIONS"; PROVIDl~IG FOR E~ffORCEMENT METI-IODS ANO CIVIL A~JD ADMl~JISTRATIVE 

14 ?E~I.O,LTIES; AMENDING SECTIONS 50-2-116, 50-50-102, 50-50-103, eO eO 109, 50-50-201, 50-50-205, 

15 AND 50-50-207, MCA; AND PROVIDING EFFECTIVE DATES MJD A RETROACTIVE APPLICABILITY DATE." 
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0061, third reading 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising the laws related to food establishments; granting local boards of 
health the power to adopt plan review fees; clarifying and adding definitions associated with 
food establishments; revising the Department of Public Heal.th and Human Service's rule-making 
authority; providing for validation and expiration of licenses and a schedule of fees; and 
providing for food establishment plan review and fees. 

ASSUMPT:ONS: 
1. This act is effective October 1, 1997. 
2. One year will be needed to establish the new advisory council, design the license fee 

structure, and implement the new license fee structure into the staggered license 
issuance system. 

3. The revised rule-making for license fees will have a fiscal impac,. in ~:.seal 1999 which 
cannot be estimated until the rule-making process is completed. 

4. Est~u~ishment plan review fees collected will be at $75 per hour, with a maximum of 
$250 per plan review for 40 plans in fiscal 1998 ($9,375) and for 50 plans in fiscal 
1999 ($10,000). Fees collected will be deposited into state special revenue accounting 
entity 02199. 

5. The fees collected will be used to support program costs in the counties and in the 
state program. (Please see Effect on County or Other Local Revenues or Expenditures, 
below.) 

FISCAL IMPACT: 
Expenditures: 

Operating Expenses 

F·Jndinc: 
State Special Revenue (021 

Revenues: 
Establishment Plan R~view Fees (Oci 

FY98 
Difference 

$9,375 

$9,375 

$9,375 

FY99 
Difference 

$10,000 

$10,000 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
The revised establishment license fees based upon cost Wlll increase local health agency 
revenues. The net increase cannot be estimated until the rule-making proces:s is completed. 

LONG-~'lGE EFFr ..:TS OF PROPOSED LEGISLATION: 
Food establishment license fees will either be decreased or increased based upon service 
costs that include an advisory council and public input into a rule-making process. 

(Continued) 

Q,,_J4 J:-/f-97 ==---c:-- ~r--~ J ,J/q1 
DAVE LEWIS, BUDGET DIRECTOR DATE DATE 
Of'1ce ~f Budget and Program Planning 

Fiscal Note for 1 third readin 

,A.,.,., SB lo\ ~2. 



Fiscal Note Request, SB0061, as third reading 
Page 2 
( continued I 

DEDICATION OF REVENUE: 

a) Are there persons or entities that benefit from this dedicated revenue that do not pay? 
(Please explain) No, users of the service are the sole beneficiary of the service fees. 

b) What special inf,,rmation or other advantages exist as a result of using a state special 
revenue fund that could not be obtair,ed if the revenue were a2-L,,sated to the general fund? 
All revenues received from the food establishment program fees are clearly identiiied as 
licensing, inspection, certification, or establishment plan review services provided by 
the state or local health agencies. 

c) Is the source of revenue relevant to current use of the funds and adequate to fund the 
program/activity that is intended? _JL Yes No (if no, explain) 

d) Does the need for this state special revenue provision still exist? __ x __ Yes 

e) 

No (Explain) The revenues continue to support specific statutory public health 
program responsibilities. 

Do~s the dedicated revenue affect the legislature's ability 
expenditures, or establish priorities for state spending? 
Yes. It allows the Legislature to c:osely relate revenues 
by these revenues. 

to scrutinize budgets, control 
(Please explain) 

received to services provided 

fl Does the dedicated revenue fulfill a continuing, legislat~vely recognized need? (Please 
explain) Yes. The state statute has an existing special account for funding state and 
local health agencies program services; therefore, the need exists. 

g) How does the dedicated revenue provision result in accounting/auditing efficiencies or 
inefficiencies in your agency? (Please explain. Also, if the program/activity were 
general funded, could you adequately account for the program/ activity? I The special 
revenue accounts permit the Legislature and the Department to closely evaluate revenues 
received with services provided. The special revenue account is the only funding support 
received by local health agencies for their local program services. 
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SENATE BILL NO. 61 

INTRODUCED BY KEATING 

SB0061.03 

APPROVED BY COM ON 
BUSINESS & LABOR 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO FOOD 

6 ESTABLISHMENTS; GR/\NTl~IG LOCAL QOAR(;)i, OF 1-11!/\LTl=I Tl=le POWER TO /\(;)OPT PLA~I ReVleW Feel.; 

7 CLARIFYING AND ADDING DEFINITIONS ASSOCIATED WITH FOOD ESTABLISHMENTS; REVISING THE 

8 DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES' RULEMAKING AUTHORITY; CL/1 RIFYl~IG 

9 CIVIL PeN/\LTleS ASSOCIATe(;) WITl=I CIVIL ACTIO~IS; PROVIDING FOR VALIDATION AND EXPIRATION 

10 OF LICENSES AND A SCHEDULE OF FEES; PROVl(;)ING FOR A VOLUNTARY FOGO M.t\~1/\GER 

11 CeRTIFIC/\TIO~I PROGRAM, INCLUOING FEeS; PROVIOING FOR FOGO f!STAQLISl=IM!!NT PLAN REV1!!1At 

12 I' ~rn Ff!f!S; GFV\~ITl~IG IMMf:01 OT!! CLOS61RE .0 UTl=IORITY FOR /\~rn Of!Fl~mlG "CRITICAL POINT 

13 VIOLATIO~IS"; PROVmlNG FOR E~IFORC!!MHIT MeTl=IQ(;)S AN(;) CIVIL ANO AOMl~IISTROTIVE 

14 Pf!NALTIES; AMENDING SECTIONS iiO 2 116, 50-50-102, 50-50-103, iiO eO 1 OQ, 50-50-201, 50-50-205, 

15 AND 50-50-207, MCA; AND PROVIDING EFFECTIVE DATES AN(;) .t\ Rl!TROACTIVe APPLICAQILITY (;)ATE." 

16 

1 7 ST A TEM ENT OF INTENT 

18 A statement of intent is required for this bill because additional rulemaking authority, beyond that 

19 granted by 50-50-103, is being granted to the department of public health and human services. This 

20 rulemaking authority will allow the department to adopt rules to protect the public health by adopting 

21 requirements for food establishments in the following areas: 

22 ( 1) safe and sanitary fasilitios and systems; 

23 (2) firo sodos, life safotv oedes, and Bt,jildin§ oodos; 

24 (3) i:irovention of injl,jry and tt:lo sf)read of disease; 

25 ( 4) Of)Oration and maintonanoo in a safo and sanitary man nor; 

26 (ii) food GO•tora§O, t:landlin§, f)rosossin§, 0!11,jiJ:)mont, and l,jtonsils; 

27 ™ill licensure and establishment of a schedule of license fees; 

28 mm implementation of staggered license expiration dates; AND 

29 (8) osMelist:lmont of a "011,jntary food mana9or oortifioation f)ro9raR1, inoh,idin9 GOl,jrso foes; 

30 (Q)ffi f)lan roYiow and tt:lo ostaelist:IR1ont of i:ilan review foes; Af!Q 
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55th Legislature 

2 

3 

4 

~ reimbursement of local governments for inspections and enforcement-;0 

( 11) ostablisl:imoRt of sritisal i;ioiRt 11iolati0Rs; aml 

( 12) otl:ier mies ROSOSSary to iFRi;iloFReRt tl:io i;irouisiORS of Title !iO, sl:iaptor !iO. 

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

6 

7 SootioR 1. SostioR eO 2 1 Hi, MC:.'\, is aFReReleel to roael: 

8 "60 :l 116. Powers &Rd duties ef looal boa,ds. {1) basal boards sl:iall: 

SB0061.03 

9 (a) appoiRt a losal l:ioaltl:i offiser wl:io is a pl:iysisiaR or a porsoR witl:i a FRaster's elogroo iR i;Jlclblis 

1 O l:ioaltl:i or tl:io oqlcliYaloRt aRs witl:i appropriate Ol<i;JOrioRso, as cJotorFRiRes by tl:ie cJepartFRem, aRs sl:iall fil< 

11 tho l:ioaltl:i effiser's salar>f; 

1 2 (b) elost a prosisiRg effiser aRs otl:ior Resossary offisers; 

1 3 (s) eFRploy Resossar)• q1rnlifiecJ st#, 

14 (cJ) acJoi;it b1•1aws to gouern FReotiAfJ&; 

15 (e) Rois reg1,1lar FReetiAgS qlclartor'l•r ORB f:lolcJ SflOSial FROOtiAgs as Ae60SS8Pf; 

16 (f) slclporviso cJestrlclstioA aAs roA<,eYal ef all s01,1rsos of filtl:i tl'lat sa1,1se disease; 

17 lg) g1,1ard against tl:io introcJ1rntioF~ of somFRunisable disease; 

18 11'1) s1,1pervise inspestions of p1,1blis establisl=lFRents for sanitary sonditions; 

19 Ii) Slclbjest to tf:le 13ro.,isi0ns of eO 2 130, acJoJ;lt Rosossar>f reg1,1lations tl:iat are Ret less stringent 

20 than state staRelards fer tl:ie sontrol aRel 1~is13osal of sewage froFR pri.,ato aAel p1,1blis l:lllilelings that is not 

21 reg1,1lateel by Title 7!i, ol:ia13ter €i, or Title 7€i, sf:la13tor 4. Tl:io reglcllatioRs m1,1st cJosoribo standards for 

22 granting Yariansos from tl:ie FRiAiFRlclm roq1,1irom0Rts tl:iat are idontisal to staAdarss prom1,1lgatod by tf:lo boars 

23 of OAYironmontal re•~ie•,y ans FRllSt pro•,ido for appeal of Yarianse sesisions to tho departniont as roqlcliros 

24 by 7!i !i 30!i. 

25 (2) basal boards FRay: 

26 (al q1,1arantino 13ors0As wl:io f:lave somFR1,1Aisablo diseases; 

27 (bl reqlcliro isolatioA of persoAs 01r tl:iings tl:iat are infested »•itl:i soFRFRlclnisable diseases; 

28 (s) f1,1rnisl'1 treatment for J;!OrsoRs wl:io l:ia.,e oeFRFRllAisablo sisoasos; 

29 (sl i;irol:iibit tl:io 1,1so of i;ilasos tl'lat are iAfootos .,.,,itl:i soniFRuAioablo diseases; 

30 lo! roqlcliro and pro¥iso nioans for sisinfestiAg plases tl:iat are iAfostecJ witl:i soFRFRlclRisal:lle siseasos; 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

(f) asoopt and spond funds ros0i,,0d froR'I a federal a!')enov, ths stats, a sshool distrist, or other 

persons; 

(!'J) oontraot ,.,ith anethor looal board fer all er a part of leoal F10alth s0rvio0s; 

(h) rsimburss leoal health effioers fer neoessar~' e><130nsos insurrod in effioial duties; 

Ii) abate nuisansos affostin!') publio health and safot'y' er brin!') aotion nooossaP( te restrain tho 

violation of puelis health laws or rules; 

Ii) ado13t nssossarv foes to administer ro!')ulations for tho oontrol and disposal of sowa!')o from 

private and publio blJildin!')G. Tho taos R'llJSt be deposited with tho ool!nt'( treasurer. 

(k) adopt wlos that do not son/list with rlJlos adopted b'y' tho dopartR'lont: 

(i) for tho oontrol of GOR'IR'llJnioablo diseases; 

(ii) for tho romo.,al of filth that mi!')ht oaYso disease or ad 11orsol•1 attest pYblio health; 

(iii) syejoot to tho provisions of eO 2 1 JO, on sanitation in pyblio blJildin!')s that attests 13lJblis health; 

(iv) for hoatin!'), "Ontilation, .,,ator &Yppl'y', and waste disposal in publio aoooR'lmodations that mi!')ht 

ondan!')or hYR'lan lives; 

(v) s1,1bjoot to tho provisions of eO 2 1 JO, for tho R'laintonanoo of sowa!')o troatR'lont systems that 

do not disohar!jo an otflyont dirostlv into state waters and that are not rof'lYirod to ha•,o an O13oratin!l porR'lit 

as rBf'llJirod b•t rl!los ado13tod Yndor 7e ii 401; and 

(vi) for tho ro!jYlation, as nooossary, of tho 13raotio0 of tattooin!'), whish R'l8¥ inolYdo ro!jistorin!l 

tattoo artists, ins13ootin!l tattoo astablishR'lants, ado13tin!l toes, and also aeloptin!J sanitation standards that 

aro not loss strin!jont than standards ado13tod b•t tho d013artR'lont 131,1rs1,1ant to eO 1 202. i;;or tho 13m13osos 

of this sybsaotion, "tattoo" R'loans R'lal,in!l porR'lanont R'larks on tho skin b•t 131,1notlJrin!J tho skin and 

insortin!j indolilalo solars. 

(I) aeloet elan review foes for astablishR'lants roaYlatoel lJndar Title eO, ohaetor 60, that do not 

o><oood tho aotYal oosts of oondYotina tho ro•tiow." 

Section 1. Section 50-50-102, MCA, is amended to read: 

"50-50-102. Definitions. Unless the context requires otherwise, in this chapter, the following 

28 definitions apply: 

29 {1) "Baked goods" means breads, cakes, candies, cookies, pastries, and pies that are not 

30 potentially hazardous foods. 
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1 (2) (al "Commercial establishment" means an establishment operated primarily for profit. 

2 (bl The term does not include a farmer's market. 

3 (3) "Critisal point violation" FHoans a violation of tl:lis ol:laptor or rulos proFHulaatod under tl:lis 

4 ol:lapter tl:lat is A1oro likely tl:lan atl:lor 11ialatians ta pass an iA1A1ediata throat ta tho puelio health, safety, 

5 or welfare er te tl=le er::iitiFSFIR=IBRt, 

6 ~ "Department" means the department of public health and human services provided for 

7 in 2-15-2201. 

8 {4-1-@(4) (a) "Establishment" means an operation that stores, prepares, processes. manufactures, 

9 packages, serves, vends, or otherwise provides food for human consumption and includes a food 

10 manufacturing establishment, meat market, food service establishment, food warehouse, frozen food plant, 

11 GOA1A10FOial food f!Faoossar, or perishable food dealer, or food salvage dealer. 

12 (b) The term does not include vendors of only raw, unprocessed produce. 

13 ~ "Farmer's market" means a farm premises, a roadside stand owned and operated by a 

14 farmer, or an organized market authorized by the appropriate municipal or county authority. 

15 tetffiifil "Food" means an edible substance, beverage, or ingredient used, intended for use, or for 

16 sale for human consumption. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(8) "Faas A1anaaor" A1oans a porsan wl:la FHaintains, A1anagos, a,.,ns, er is in sharao af an 

ostaelishFHont. 

4-7-l±fillli "Food manufacturing establishment" means a commercial establishment and buildings GI', 

structures, or vehicles in connection with it used to manufacture GI', process, prepare, or deliver food tor 

sale or human consumption, but does not include milk producers' facilities, milk pasteurization facilities, 

milk product manufacturing plants, slaughterhouses, or meat packing plants. 

H-Qt{8l (al "Food salvage dealer" means an establishment that repackages food for distribution or 

sale to the public or that offers salvaged foods to the public for sale or human consumption. 

(bl The term does not include nonprofit food banks. 

(Q)( 11 )(9) (a) "Food service establishment" means a place where food or drink is prepared, served, 

or provided to the public, with or without charge, and includes the following types of operations: fixed or 

mobile restaurant, coffee shop, cafeteria, short-order cafe, luncheonette, grille, tearoom, sandwich shop, 

soda fountain, food store serving food or beverage samples, food or drink vending machine, tavern, bar, 

cocktail lounge, nightclub, industrial fee,ding establishment, catering kitchen, commissary, or private 

!Legislative 
\s'ervices 
\!!_ivision 

- 4 - SB 61 



55th Legislature SB0061.03 

organization routinely serving the public, or siFRilar 13laoo whore feoEl or ElriAk is wo13areEl, servos, or 

2 13revidod to the putJlio with or without ohar!Je . 

. 3 (b) The term does not include~ 

4 ill establishments, vendors, or vending machines that sell or serve only packaged, nonperishable 

5 foods in their unbroken, original containers~ 

6 (ii) vending machines that sell or serve bulk, nonperishable foods; or 

7 iilil a private organization serving food only to its members. 

8 (91( 12)( 10) (a) "Food warehouse" means a commercial establishment and buildings or structures 

9 in connection with it used to store food, drugs, or cosmetics for distribution to retail outlets. 

10 (b) The term does not include a wine, beer, or soft drink warehouse that is separate from facilities 

11 where brewing occurs. 

12 (101(1J)(11) "Frozen food plant" means a place used to freeze, process, or store food, including 

13 facilities used in conjunction with the frozen food plant, and a place where individual compartments are 

14 offered to the public on a rental or other basis. 

1 5 ( 111( 14 )( 1 2) (a) "Meat market" means a commercial establishment and buildings or structures in 

16 connection with it used to process, store, or display meat or meat products for sale to the public or for 

17 human consumption. 

18 (b) The term does not include custom cutters or wild game processors who cut aAEl wrap 

19 sustoFR□r provisos FRBat for the saFRe sustoFRer, PROCESS, GRIND, PACKAGE, OR FREEZE GAME MEAT 

20 FOR THE OWNER OF THE CARCASS FOR CONSUMPTION BY THE OWNER OR THE OWNER'S FAMILY, 

21 PETS, OR NONPAYING GUESTS. 

22 (121 I Hi)( 13} "Nonprofit organization" means any organization qualifying as a tax-exempt 

23 organization under 26 U.S.C. 501. 

24 ( 1 J) ( 16)( 14) "Perishable food dealer" means a person or commercial establishment that is in the 

25 business of !JUrshasin!l ans sollin!l retailing perishable food to the public. 

26 ( 14 I( 17)( 15} "Person" means a person, partnership, corporation, association, cooperative group, 

27 or other entity engaged in operating, owning, or offering services of an establishment. 

28 (Hi)( 111)(16) (a) "Potentially hazardous food" means a food that is natural or synthetic and is in a 

29 form capable of supporting: 

30 (i) the rapid and progressive growth of infectious or toxigenic microorganisms; or 
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(ii) the growth and toxin productilon of Clostridium botulinum. 

2 (b) The term includes cut melons, garlic and oil mixtures, a food of animal origin that is raw or 

3 heat-treated, and a food of plant origin that is heat-treated or consists of raw seed sprouts. 

4 (c) The term does not include: 

5 (i) an air-cooled, hard-boiled egg with intact shell; 

6 (ii) a food with a hydrogen ion concentration (pH) level of 4.6 or below when measured at 24°C 

7 (75°F); 

8 (iii) a food with a water activity law) value of 0.85 or less; 

9 (iv) a food in an unopened hermetically sealed container that is commercially processed to achieve 

10 and maintain commercial sterility under conditions of nonrefrigerated storage and distribution; or 

11 (v) a food for which laboratory evidence is accepted by the department as demonstrating that rapid 

12 and progressive growth of infectious and toxigenic microorganisms or the slower growth of Clostridium 

13 botulinum cannot occur. 

14 ( 161( 1 Q)( 17) (a) "Preserves" means processed fruit or berry jams, jellies, compotes, fruit butters, 

15 marmalades, chutneys, fruit aspics, fruit syrups, or similar products that have a hydrogen ion concentration 

16 (pH) of 4.6 or below when measured at :24°C (75°F) and that are aseptically processed, packaged, and 

17 sealed. 

18 (b) The term does not include: 

19 (i) tomatoes or food products containing tomatoes; or 

20 Iii) any other food substrate or product preserved by any method other than that described in 

21 subsection ( 16)(a) ( 1 Q)(a) I 17) (A). 

22 I 17)(20)( 18) "Raw and unprocessed farm products" means fruits, vegetables, and grains sold at 

23 a farmer's market in their natural state that are not packaged and labeled and are not: 

24 la) cooked; 

25 (b) canned; 

26 le) preserved, except for drying; 

27 Id) combined with other food products; or 

28 le) peeled, diced, cut, blanched, or otherwise subjected to value-adding procedures." 

29 

30 Section 2. Section 50-50-103, MCA, is amended to read: 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

"50-50-103. Department authorized to adopt rules. (1) To protect public health, the department 

may adopt rules relating to the sonstrustion anEl operation of establishments defined in 50-50-102, 

insluding sovorago of food, personnel, food equipment and utensils, sanitary facilities anEl sontrols, 

sonstrustion and fixturos, and housekeepin9. Tho rules may inslude the follo•,,..ing: 

(a) roauirements to ensure that establishments ha\'e safe and sanitary facilities anEl systems, 

insluding drinking water, sewage disaosal, and solid ,11aste disaosal &'f&tems; 

(b) roauiremonts to arovont injury and tho saread of disease and illness in establishments; 

(c) reauiremonts to ensure that establishments are oaorated and maintained in a safe and sanitar>1 

manner; 

(El) roauiroments assosiated with food sovora§O, handlin§, arosossin§, oauiamont, and utensils; 

(e) roauiremonts for lisonsina of ostablishA1onts and establishing a sshodulo of lisonse foes based 

on the ag§fe§ate statewide costs ef lisensing and roaulatina establishA10nts. Tho license fees may inslude 

a miniA1al base foe related to the fil<od sosts of insaesting, lisonsing, and regulating establishA10nts and may 

include easts based on the risl< to aublis health aesed by the aartisular establishment, tho saaasity of the 

establishA1ont, the 00A1alexity of the ostablishA1ent oaeration or oeerations, and ether relo"ant factors; 

(f) reeuiroA1ents to iA1aleA1ont stagaerod lioonso Ol(Biratien dates; 

(a) re91:1iroA=1onts ts es:t:ablis~ a ual1:1ntary feoel R=lanager sertifioatien erearaA=I anEI te sot sourso foes 

that do not exoeod actual sosts; 

(hi roeuiremonts for elan ro"i0"' of establishments basoEl on tho size and someloxity of tho 

0re9osoEI establishA1ont, the tyeo of water and sewage disaosal to sor'liGo tho establishment, the type and 

magnituElo of romodolina efforts, the tyao of fooEI erodust anEI erososs, and other relo"ant factors and 

setting plan ro•1io•1· foes that Elo not oxsooEI tho ast1,1al sests ef senElusting the ro><iow; 

!ii roauirements for reimbursin§ lesal go"ernments for insaostiens and enforsoA1ent of this shaator; 

rn roauiromonts to establish oritisal aoint 11iolation&i ans 

!I<) any other rules nosossaPt to im0loA1ont tho arouisions of this shaetor., INCLUDING: 

(Al COVERAGE OF FOOD: 

(Bl PERSONNEL; 

(Cl FOOD EQUIPMENT AND UTENSILS; 

(D) SANITARY FACILITIES AND CONTROLS; 

(El CONSTRUCTION AND FIXTURES; 

( Legisl!'live 
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(Fl HOUSEKEEPING; 

(Gl STAGGERED LICENSE EXPIR:ATION DATES; 

(1•0 PbAM ReVleW; 

ffi(Hl LICENSURE; AND 

+Ji(I) REIMBURSEMENT OF LOCAL GOVERNMENTS. 

1 

2 

3 

4 

5 

6 (2) THE DEPARTMENT MAY ADOPT RULES SETTING LICENSE FEES BASED ON THE 

7 CATEGORIZATION OF ESTABLISHMENTS WITHIN WJ.e THREE DIFFERENT RISK LEVELS, RA~IGl~IG rnoM 

8 $e0 FOR THe bOWl!ST l!STABblSHMHIT RISK bl!Vl!b 1 TO A M,l\XIMIJM or; $200 FOR Tl,le l,IIGl,leST 

9 tSTABUSHMe~IT RISK btVtb e. THE FEI: FOR THE ESTABLISHMENT RISK LEVEL 1 MAY NOT EXCEED 

10 $35. THE FEE FOR THE ESTABLISHMENT RISK LEVEL 2 MAY NOT EXCEED $65. THE FEE FOR THE 

11 ESTABLISHMENT RISK LEVEL 3 MAY NOT EXCEED $100. IN CATEGORIZING ESTABLISHMENTS BASED 

12 UPON THE RISK TO THE PUBLIC, THE DEPARTMENT MAY CONSIDER RISK FACTORS RELATED TO THE 

13 TYPES OF FOOD SERVED, FOOD PREPAFIA TION STEPS, THE VOLUME OF FOOD AND THE POPULATION 

14 SERVED, AND OTHER RELEVANT RISK FACTORS. 

15 +2tlli (a) The department and loc:al health authorities may not adopt rules prohibiting the sale of 

16 baked goods and preserves by nonprofit ,organizations or by persons at farmer's markets. 

17 (b) The department and local health authorities may not require that foods sold pursuant to this 

18 subsection rn ill be prepared in certified or commercial kitchens." 

19 

20 Seetien 4. Sostion eO eO 109, MCA, is ameneoe to roae· 

21 "60 60 109, Ci'>'il penalties injunetien& ether onfeFeement not llaFFed. ( 1) An ostablishr=nont that 

22 -;iolatas this shaptor or F1Jles adopted b1f the do11artmer:1t pbiFSIJaRt to this shaptor is s1Jbj00t to a sivil penalty 

23 Rat to 011sood $ eOO for oaeh 11iolatien. I.ash da•, of •.ciolation is a separate 1;iolatien for the p1Jrposos of this 

24 sostien. 

25 (2) Civil .'\ sivil astion to iFAposo penalties, as provides blRdor this sestion, does net bar 

26 adr=ninistrati"B 0r:1for00FA0nt IJRder lsostien 11 L adFRinistrativo penalties 1Jnd0r fsestion 121, or inj1JRGtions 

27 to 0r:1fors0 00A1plians0 with this shaptor e1r to enforse sor=nplianse with a rnlo adopted by tho departr=nent 

28 p1Jrsblant to this shapter " 

29 

30 Section 3. Section 50-50-201, MCA, is amended to read: 
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"50-50-201. License required. { 1) Except as provided in 50-50-202, a person operating an 

2 establishment shall procure an annual license from the department. 

3 (2) A separate license is required for each establishment, but if more than one type of 

4 establishment is operated on the same premises and under the same management, only one license is 

5 required. 

6 (3) Only one license is required for a person owning and operating one or more vending machines. 

7 (4) Befere a lisense mav 130 issuee 13y the Elepartment it Fl'lust be valielatoel b',' tho losal health 

8 effiser, or if there is ne looal health offioer tho sanitarian, in tho oount',' whero the establishfl'lent is losatee. 

9 A license issued by the department is not valid unless signed in accordance with 50-50-214." 

Section 4. Section 50-50-205, MCA, is amended to read: 

10 

11 

12 "50-50-205. License fee -- late fee -- preemption of local authority -- exception. ( 1) For each 

13 license issued, the department shall collect a foe of $e0 8f a fee that is adopted by an administrative rule 

14 that @roviees a soheelulo of teas that is basoel on the a99r09at0 statewiele oests sf lioonsina ane ro§ulating 

15 ostablishfl'lents BASED UPON THE CATEGORIZATION OF ESTABLISHMENTS WITHIN THE ~ THREE 

16 DIFFERENT RISK LEVELS.~ The department shall deposit 85 % of the fees collected under this section into 

17 the local board inspection fund account created in 50-2-108, 7.5% of the fees into the general fund, and 

18 7.5% of the fees into the special revenue account provided for in 50-50-216. 

19 (2) In addition to the license fee required under subsection (1), the department shall collect a late 

20 fee from any licensee who has failed to submit a license renewal fee prior to the expiration of fli& the 

21 licensee's current license and who operates an establishment governed by this part in the next licensing 

22 year. The late fee is $25 and must be deposited in the special revenue account provided for in 50-50-216. 

23 (3) A county or other local government may not impose an inspection fee or charge in addition to 

24 the fee provided for in subsection ( 1) unless a violation of this chapter or rule persists and is not corrected 

25 after two visits to the establishment." 

26 

27 Section 5. Section 50-50-207, MCA, is amended to read: 

28 "50-50-207. Expiration date of license. bioonses 0i.<pir0 (1) Except as provided in subsection (2), 

29 each license expires on December 31 following the date of issue unless canceled for cause. 

30 (2) The department may amend or issue licenses to provide for staggered license expiration dates. 
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1 The department may provide for initial license terms of greater than 12 months but no more than 23 

2 months in adopting staggered license expiration dates, and the license fee must be prorated accordingly. 

3 Upon expiration of a license that has been amended or issued to provide a term of greater than 12 months 

4 and subsequent payment of the required license fee, the license must bii renewed for a period of 1 2 months 

5 commencing on the day following the expiration date of the amended or issued license UNLESS 

6 CONDITIONS EXIST THAT ARE GROUNDS FOR CANCELLATION OR DENIAL OF THE LICENSE." 

7 

8 

9 

10 

11 

12 

13 

14 

~Je\<V aeCTIO~J. Sostion 8, Vohmtary foes manager sortifisatien pregram foes. The aepartment 

ma•r estalJlish ana set fees for a •1oluntary1 femcl manager certification program for trainin§ ana cortifying 

fooa mana§ers. /I II of the fees collectecl unaor this seotien must IJe depesited in the special revenue 

acoount pro\•idea fer in iiO iiO 21 e and may IJe uses only for the pur13os0s ef implementing and 

administerin€1 the .,oluntary food mana§er oertifisatien 13re§ram. 

~H!1N aECTIO~L Seetien 7 Plan re•.1iew foes. ( 1) Whono•ror an estalJlishment is constructed or 

1 5 romeaoled, an elEistin§ struoturo is oenverted te use as an ostalJlishmont, or an olEisting ostalJlishmont adds 

16 a now t•fpo ef operation different from the operation for whioh plans ,,..,ere initially sulJmittos to and 

17 apprOI/QQ 91; tl=io department OR bOCAb HeAbTH DEPARTME~lT. tho plans R'IUSt 90 SUDR'littod te tho 

18 aof)artmont OR bOCAb l=leAbTH DePARTMENT fer rouio•"' and af)f)re 11al IJofero oenstructien, remodolin§, 

19 cen.,ersion, er ai;Jditien fer tl=-lo now Of)oratien IJo§ins. Tho i;JopartR'lont R'lay ostalJlish f)lan review foes that 

20 do not oxcoei;J tho astual costs to tl=-le dof)artR'lent in sondustin!l estalJlisl=-lR'lont plan review. If the 

21 def)artment sensusts the f)lan review, tl=-le plan review fees estalJlisheEI IJy tl=-lo ElepartR'lont R'lust IJo shar§oEI. 

22 OR bOC/\b HE.'\bTH DEP 11 RTME~lT COMDIJCTING THe 12bAN REHIE'A' MOY CI-IARGE A FH FOR eACH 

23 FAClblTY 12bAM REVIE'N. IF Tl-II! Dl!l2 11 RTMe~JT CONDIJCTS Tl=IE i;!b,11 ~J ReVIEW THE FEE MUST l:lE 

24 l:lAaED ON A~J I-IOIJRbY RAT!! A~m MAY ~JOT EXCeeD $2e0 FOR eACl=I PbAN REHIEW. Abb m= Tl-IE 

25 lil!l!a CObbECTED 8¥ Tl=IE DEPARTMl!~IT IJ~IDl!R THIS SU8SECTIO~J MIJST BE DEPOSITED IN THE 

26 Si;>ECIAb REVE~lUE ACCOU~JT 12ROVIDED IN eO eO 21€1. 

27 12) Tl=-le dopartR'lent ma•r dole!jato te a lesal health dof)aFtR'lent the autl=-lority to sondust an 

28 estai31isl=-lmont f)lan review unEler this sha~1tor wl=-lon tho losal healtl=i aopartR'lont l=-las ~ualifioa personnel to 

29 aao~uatoly roviol',' tho 13lans for ooR'lplianoo witl=-1 do13artR'lent rules ana this chapter. The losal l=-loalth 

30 def)artmont mav estalJlish plan review foes that Ela net oxooea tho astual sosts to tl=-lo local health 
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aopartR1ont in sonae1sting ostaslishR1ont plan ro¥iows. If the losal health aopartR1ont sanae1sts tho plan 

2 ro11io•v, tho plan review foes ostaslishoa sy tho losal health aopartR1ont R1e1st so shargoa. ALL oi:= Tl=IE 

3 H:Ea COLLECTED BY A LOCAL l=IEALTl=I DEPARTMENT U~JDER Tl=lla aUBaECTION MUaT BE DEPOalTED 

4 IN AN OCCOU~JT DEalG~J.A.TED BY Tl=IE LOCAL l=IEOLTl=I DEPORH4E~JT. 

5 (al If the dopartR1ont sonde1sts tho ostal:Jlishmont plan review, all of tho foes sollested e1nd0r 

6 stJl:Jsostian ( 1) mtJst tie dapasitaa in the special reventJe assatJnt pre,,iaod for in sG sQ 216. 

7 (41 If the lasal health departR1ent senatJats the estal:Jlishment plan review in som!llianse with the 

8 department's rtJles, all of the fees sollested e1nder se1ssestion (2) me1st so aeposited in an accotJnt 

9 designated tiv tho local health aepartR1ont. 

10 (2) Tl=IE DEPARTMENT Sl=IALL APPROVE OR DlaAPPROVE Tl=IE PLA~IS WITl=IIN 3Q 'NORKl~JG 

11 DAYS Ar;'TER RECEIPT oi:= A COMPU5TE aeT oi:= PLA~JS. P./\YMENT oi:= Tl-IE PL.A ~I REVIEW FEt MUST 

12 BE MADE TO Tl=IE DEPARTMENT WITHl~l 3Q DAYS Ar'TER RtCEIPT OF WRITTEN NOTli:=ICATION BY Tl-IE 

13 DEP/\IHME~JT m;: PLON OPPRO\fOL OR DIS/\PPRQV6L ONO A~J INVOICE STOTl~JG Tl=IE FEl5. 

14 (3) FOR PURPOSES or; Tl-US Sl!CTIO~I, AN !;STA9LISI-IMl!~JT SMALL SUBMIT REMODELl~JG 

15 PLA~JS TO Tl-I!; D!;PARTME~JT OR LOCAL HE.6 LHi DEP/\RTM!;NT WHHJ THE REMODELING PERTAINS 

16 TO: 

17 (A) Tl-le DELIHERY, STORAGE. OR PREPORO,TIO~J oi:= i:=ooo; 

18 (Q) THE PROCESSING /\~JD MA~lUFACTURING OF FOOD; OR 

19 (C) r;:ooo SERVIC!; AREAS. 

20 

21 SostieR 10. CFitisal poiRt \'iolations slo&UFO OFEler hearing. ( 1) 

22 ~Jetwithstandin€1 ether pro><isiens of this shapter, the department may issue a slosure order to an 

23 estaslishment to slose immediately if a sritisal point ,,iolation is found at tho ostal:Jlishmont. Tho oraor is 

24 offostivo immediately upon resoipt B•f the person to 'Nham it is dirested, e1nless the department provides 

25 othoru·ise 

26 (2) Notioo of tho oraor FRtJSt inaioate that it is a olose1ro oraor, FRtJst spooify tho oritioal point 

27 violation that presents tho iR1FReaiato threat, and FRtJSt oontain a written statoFRont of tho fasts GOnstituting 

28 the violation. 

29 (a) Upon isse1ing an oHlor, tho departFRont shall fiK a plase and tiFRe for a hoarin€1, not later than 

30 e workin€1 days after issuing tho order, tJnless tho person to whoFR tho order is dirosted reEJlclosts a later 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

tiFRo. Tho dopartFROAt FRB',' BOA',' a Foquost foF a latoF tiFRO if it fiAdG that tho pOFGOA to whoFR tho ardor is 

directed is Rat soFRpl~1iA9 with the order. The h0ariA9 FRust ea soAdustad iA the FRBAAor sposifiod iA 

(sostioA 11 J. 

{4) Ahar a hoariA9 hole p1;Fs1;aAt to s1;ssostioA {3), if the eopartFROAt fiAes that a GFitisal poi.At 

violatiOA has 066\;FFBd, the eapartFROAt shall iGGYO 8A appropriate OFQOr iA tho FR8AAOr sposifioe iA fsestiOA 

11 J. WithiA e worl~iA9 days aHer tho hoariA9, tho dopartFRaAt shall affirFR, FRodifV, or sat aside the order 

of the dopartFRaAt, /I.A astioA for rauiaw af tho ordaF FRB'f ea iAitiatad usiA9 tho soAtostod sass pro-,isioAs 

of tho MoAtaAa /1.dFRiAistrati'✓e i;lrosod.ire /\st, as proYidod iA Title 2, shaptor 4, part 6. If a haariR!l is held 

.meter this sactiOA, it must ea held iA b0wi1; aAd Clark CouAty or the souAt>( iA which the all09ed YiolatioA 

oasurrod. 

le) UAtil iss.iaAsa of a soAtrary dosisioA sv tho dopartmoAt, aA order soAcorniA9 iFRmadiata slos1,1r0 

raFRaiAG offestiYB aAd OAforsoaslo. 

~lliW SliCTION. SostieR 11. AllmiRi&tratiuo oRforooFRORt Rotieo of i.,ielatieR hoariR!J. ( 1) If the 

dopartmoAt solio•,os that a violatieA of a pro,1isi0A ef this shaptoF, a rule adopted pursuaAt to this chapter, 

aA order issued pursuaAt to this shaptor, or a soAditieA er liFRitatioA iFRposod sy a liaoAso iss1,1od pursuaAt 

to this chapter has ossurrod, it FRay sor'✓o a 'A'FittOA Aotiso of tho violatioA BA tho alla!Jod violator or tho 

violator's agoAt porsom1lly OF s•,r oortified mail. Tho Aotioo must spoaify the stat.ito, rule, order, or liaonso 

sondition or limitatioA allo9od te have BBOFI •1iolatod and tho foots allogod to soAstituto tho uiolation. Tho 

notioo FRB't' iAsludo an order to take nasossaFy 0orreati•10 astion, iAsluding ceasing the violation within a 

period of time stated in the ordeF. The ardor seoeFRos fiAal unless, within 10 days after the notise is 

raseivad, the parson named as the FeGpElndef]t in the order requests in writing a hearing l=lafero tho 

department. Until issuanoo of a oeAtFaPf doeisioA s•1r the dojlartFAant, an order issued pursuaAt to this 

section remains effosti11e and eAforseasle. 

(2) /1. hoarin!l requested l=l•,r tho ro,sJlondont must so helEI iA aasorElaAoo with tho contested saso 

jlrovisions of tho Montana AdmiAistFativo ~•rosoduro Ast, as pro\<idod iA Title 2, shaptor 4, 13art 6. If, after 

a hoariAg, tho dopartFRont fiAds that a Yiollation has oaaurrod, tho department shall issue an apprn13riato 

erElor for the 13r0•10ntion, asatamant, OF sontrol of tho violation invol•,od or tho tal<ing of other sorroctive 

actioA. An order issued as part of a notiso of 1,'iolation or after a heariAg ma.,. presoril=la the date i=l',' •,o,chich 

the violation FRlelGt soase aAEI the tiFAe liFRits for a partis.ilar aation in JlFeventin!J, al=lating, or GOAtrolling the 
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2 

3 

4 

5 

6 

7 

8 

violation. If, after a hoaring, the department finds that a Yiolatisn has not oss1cmed or is net sssurring, the 

sopartRlent shall seslara the orsor Yoid. 

(3) lnstoas sf or in assition ts issuing tho ordor provisos in suesestisns 11) and {21, the separtment 

may take astion unsar another applisaela provision sf this shaptar. 

{41 Sest1on 5Q 5Q 21G dsos net apply ts an astisn takon ey tho sapartRlont 13ur6uant to this 

sostion. 

NEW SECTIO~J. SootioR 12. AElffiiRi&trati•;o poRalties appeals "9Rue for l:loariRg. { 1) An 

9 e6taeli6AR1ent tAat Yiolatas an oreor issues 13y tAe aepartmant pursuant to lsastion 10 or 111 may 130 

1 o a6sa660B ans orseroa 13y tAe aepartRlont to pay an a0ministrati"'o penalty net to o>«soe0 $ 20Q for eash 

11 violation. Eash aa•f sf \'iolation sonstitutas a separate violation. Tho aapartRlant or Rlay assess tho penalty 

12 ey an oraor issuo0 puFGuant ts tAis sostion or ma•( suspon0 all or a part of tho aarninistrativo penalty 

13 a66assa0 unaar this sostion if tho violation that sausaa tho assossniont of tho 13analty is sorrastoa within 

14 a sposifiaa tinio. Assassniant of an a0R1inistrativo penalty unaor this sastion Rla'r 13a R1ado in sonjunstion 

15 with an order issued pursuant to lsastion 11 (2)] after a hoaring as proviaea in [sostien 11 {21). 

16 (2) Whan tho aapartRlont assesses an a0R1inistrati•10 penalty under this sostion, it must have 

17 written notiso servos parsonall•f or av sartifiaa ffiail on tho alleges violator or tho violator's agant. For 

18 purposes of this ohaptar, &BF\'isa 13y mail is 00R1ploto on tho da•r of rasoipt. Tho notisa niust state: 

19 (al tho ardor allagoa to ha•ro soon vielatod; 

20 {el tho fasts allogo0 to sonstituto tho violation; 

21 (sl tho amount of tho a0R1inistrntiva penalty assasso0 under this sostion; 

22 (s) tho affiount, if any, of tho penalty to eo suspanaoa upon sorrostisn sf tho sonsitisn that sausos 

23 tho assassR1ant of tho penalty; 

24 (el tho nature of any sorrosti>~o astian that tho dapartniant roei1,1iros if a psrtisn sf tho penalty is 

25 to BO 6b16pBA888i 

26 (fl tho time u•itl:lin •.•,•hish tho sorrostivo astion is to 13a talrnn er tho time 'A'ithin whish tho 

27 a0niinistrativo penalty is to 130 paia; 

28 lg) tho right to a hearing, as prs,.•idad in tl:lis sostion, and tho time, plaso, and nat1,1ro sf any 

29 hearing; and 

30 {hl that tho haarin9 f'IFO><iaoa in this sostion may so waives er that tho allogoa vis later niav prosaaa 
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1 by inferRlal diSJlOSition JlUFSUant to 2 q 91)3.., 

2 (31 The daJ)artRlent shall pro•,ida 1:l=la rasJ)ondant wl=lo is assessed a panalt'{ under this saotion with 

3 an OJlJlOrtunity fer a hoarin9 to oithor oontost tl=lo allo9od \1iolation or request Rliti§ation of tl=lo ponalti,. Tl=lo 

4 sontestod saso pro•;isions of the Montana /\dR1inistrati1;e Prosoeure !' st, pro1;iaoa fer in T;.t'.o 2, oh apter 

5 q, part ii, aJlpl'f to a i=learin9 soneuotoa unaor tl=lis sootion. If a hoarin9 is i=lela unaar ti=lis seotion, it Rlust 

6 be l=lela in bow is ane Clark County or tl=lo sount~· in wi=lisi=l ti=le alle§oa ••iolation ooourrea. 

7 (41 In deterRlinin§ appropriate JlOFlaltios fer violations, tl=lo aepartR10nt si=lall sonsiaor ti=le §ravity of 

8 tl=lo violations ane tl=lo potential for si9nifloant harRl to tho publie i=lealth or safety, In deterRlinin§ tl=le 

9 apJlropriata aR1ount of penalty, if an•r, to be suspondoa UJlOn oorrostion of the oonaition tl=lat sausaa the 

1 O J)analt•, assessment, ti=la department shall sonsidor tl=le oooperation and the ae9roo of sore oxorsisod by tho 

11 responaant who is assassaa the penalty, how oxpoeitiously the uiolation was sorrostaa, ana wi=leti=lar 

12 si§nifioant i=larm resulted to the publis health or safati; frORl ti=le violation, 

13 (el If tl=lo rosponaont fails to pa11 all or JlOFt of an adR1inistrati> 10 penalty assossaa pursuant to ti=lis 

14 sastion, ti=lo aoJ)artR1ent R1ay take astion in aistrist sourt to rasoyor tho aR1ount of tl=lo JlOnalty that is unpaid 

15 and any additional aRlounts assessed or SOU§i=lt under this ohapter. 

16 (el /\stion taken by tl=le BOJlOFtRlent f'IUrsuant to this sostion does not bar other aotion under this 

17 ohaJ)tor or anv other reRlady ayailablo to the departRlent for ,1iolations of applisablo laws or rules aaoJ)tod 

18 i;iursuant to those laws. 

19 (71 AdRlinistrati,·e i;ienaltios solleotea uneer this sestien R1ust bo def'lositoe in tho si;iesial reYenue 

20 assount pro•,ided for in liO liO 216. 

21 

22 

23 

24 

25 

NEW SECTION, 8eetien 8 Cedifieatien inetFYstien, [Sestions 8 ti=lrougl:i 121 aro [SECTION 7] IS 

intended to be sedified as an inte§ral f'IOFt of Title eO, shai;iter liO, ane ti:ie preYisions of Title liO, sl:iai;iter 

eO, apply to [sostions 8 throu9h 121 [SECTION 7]. 

26 ~IEW SECTIO~J. 8eetien 14, Rotreaeti-.,e ap11lieabilit•1, [Tl:iis ast] api;ilies retroaoti11oly, within tho 

27 R1eanin§ of 1 2 1 OQ, to lisenseo issued pursuant to Title eO, sl=laf'ltor eO, i;irior to Ostoeor 1, 1 QQ7. 

28 

29 NEW SECTION, Section 6, Effective dates. (1) [Sestionc 1, 3, 13, and 14 ~ SECTION 2 and 

30 this section] are effective on passage and approval. 
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(21 [Sections 2 and 4 1 AND 3 through +2 ±. Q] are effective October 1, 1997. 
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55th Legislature 

SENATE BILL NO. 61 

INTRODUCED BY KEATING 

SB0061.03 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO FOOD 

6 ESTABLISHMENTS; GR/\~fflNG bOC" b BO" RDS m: i..E." bT"- Ti..E P01..vrn TO t, DOPT PL/..N REVIEW FEES; 

7 CLARIFYING AND ADDING DEFINITIONS ASSOCIATED WITH FOOD ESTABLISHMENTS; REVISING THE 

8 DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES' RULEMAKING AUTHORITY; CL/. RIFYl~IG 

9 CIVIL PE~IALTIES /\SSOCl,"TED WIT"- CIVIL ACTIONS; PROVIDING FOR VALIDATION AND EXPIRATION 

10 OF LICENSES AND A SCHEDULE OF FEES; PROVIDl~IG J;OR " liOLU~ITARY J;OOD MA~I <\GER 

11 CERTIFICATIO~I PROGRAM, l~ICLIJCl~lG J;EES; PROVIDl~lG FOR FOOD EST.<\BLISl-lME~lT PLA~l REVIE\<V 

12 /\ND HES; GR.I\NTl~lG IMMEDI/\TE CLOSURE .0 blTJ.lORITY J;OR /\ND OEJ;l~ll~lG "CRITICAL POINT 

13 VIOLATIO~lS"; PRO"IDING J;OR E~lFORCEMEMT MHi..ocs <\NO CIHIL /\~m ,A DMl~llSTRATl"E 

14 PENALTIES; AMENDING SECTIONS iiO 2 119, 50-50-102, 50-50-103, iiO eO 1 OQ, 50-50-201, 50-50-205, 

15 AND 50-50-207, MCA; AND PROVIDING EFFECTIVE DATES A~ID o RETROACTIVE t, PPblCABILITY DATE." 

16 

17 STATEMENT OF INTENT 

18 A statement of intent is required for this bill because additional rulemaking authority, beyond that 

19 granted by 50-50-103, is being granted to the department of public health and human services. This 

20 rulemaking authority will allow the department to adopt rules to protect the public health by adopting 

21 requirements for food establishments in the following areas: 

22 ( 1 ~ safe ans sanitary fasilitios and systems; 

23 (;;/) fire s0s0s, lifs salot·t s0sss, ans 01,1ilsin!i eesos; 

24 (3) flro11ontien of injury and tRo Sflreas of sisease; 

25 14 I Bfleration ans maintenanso in a safe ans sanitary man nor; 

26 lei fees sevora!jo, Randlin!i, flFBGessin!i, eEju1flment, ans 1,1tonsils; 

27 t8}ill licensure and establishment of a schedule of license fees; 

28 mm implementation of staggered license expiration dates; AND 

29 18) ostaalisRment of a '<Ol1,1ntary foes mana!jer sertifioation flrB!jram, inel1,1din!i eo1,1rse fees; 

30 (Q)@ fllan review anEI tRe estaalisRmont of fllan re.,iow foes; ANO 
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2 

3 

4 

~ reimbursement of local governments for inspections and enforcement;-0 

( 11 l establishment of oritioal point violations; and 

I 12) other rules nesessary ts implement tho provisions of Title eG, shaptor eG. 

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

6 

7 

8 

SeotioA 1. aestion eG 2 116, MCA, is amended to read: 

"eQ 2 116. PoweFS aAd Eluti011 of losal BOaFEI&, (1) basal boarEls shall: 

SBOO61.03 

9 (al appoint a looal health offiom who is a 13hysioian or a 13orson with a master's degree in puslio 

10 health or tho 0E1t1ivalont and with apprepriato 0"-porionoo, as dotormiAod by tho do13artm0At, and shall fix 

11 the health eUioor' s salary; 

12 1131 oloot a J3rosiding offioor aml other Aooossary offisors; 

13 (sl om13loy nosossary EfU3Iifiod sta#;-

14 (di ado13t bylaws to govern n:1ootings; 

15 (ol hole roge1lar meetings Efuartorly ane hold s13osial FRootings as nosossary; 

16 (fl su~ori,ise dostFustieFl aAd rnmeval ef all set:Jrses sf filth tRat oause etisoase; 

1 7 (gl ge1ard against tho imrode1stion of son:1n:1unisaelo disease; 

18 (hi se113or> 1iso ins13ostians of 13e1elis ostaslishn:1ants for sanitary ooAElitioAs; 

19 (ii se1bjoot to tho provisions of iiQ 2 1 ao, aeo13t nooessar>1• regulations that are not loss stringent 

20 than state staneares far tho sentrel and dis13esal ef sewage fran:1 13rivate anEI 13ublis be1ilElings that is net 

21 roge1latod by Title 7ii, sha13tor 6, er Title 7e, sha13tor 4. The roge1latians n:1e1st eossriba standards for 

22 graAting varianoos from tho minime1n:1 re,~e1iren:1onts that are identisal ta stanElards 13ron:1ulgatoEI 13y tho eoard 

23 of environn:1ontal review and me1st 13rovide far a1313eal of uarianoe deoisions to tho departn:1ont as roE1uiroEI 

24 13y 7ii ii 3Qii. 

25 121 basal saards n:1a,y; 

26 (al Efuarantine parsons who ha·,e somn:1unisasle diseases; 

27 Isl roE1e1iro isolation of 13ersans or things that are infested with somme1nisaelo diseases; 

28 Isl fe1rnish treatment far 13ersoI~s who l:laYo somn:1unisaelo diseases; 

29 (di JlFORisit tl:lo use of 13lasos tl~at are infootod witl:l son:1n:1e1nisaelo diseases; 

30 lo) roEfuire anEI pro·,ido n:1oans for disinfesting Jllasos tl:lat are infosteel y•itl:l oon:1n:1e1nisable eiseases; 

i, Legisl_ativt 
'\,Services 
\!!ivision 

- 2 - SB 61 



55th Legislature S80061 .03 

If) assopt ans spans funss rosoi.,os from a fosoral a§ons•;, tho state, a sshool sistrist, or other 

2 persans; 

3 (gi sontrast with anathsr lasal baarEI for all or a part of losal health servises; 

4 (hi reimburse lesal health offisers for nasossar')' oxponsss insurrsEI in sffis1al duties; 

5 (ii abate nuisanoos a/footing publio health and safoty er bring astion neeossary te restrain tho 

6 violation of publio health laws or rules; 

7 Iii aE1013t nooossary foes to aelministor regulations for tho sontrol ans Elisposal of so.,·ago from 

8 pri11ato ans J'lUl=llis bui1Elin9s. Tho fees must 13e BOJ'lOSitoEI with the sounty treasurer. 

9 (kl aElopt rules that Elo not sonflist with rulos aEIOJ'ltOEI by tho Elopartrnont; 

1 O (il for tho oontrol of eomrnunisal3Io diseases; 

11 Iii) for tho romo><al of filth that might oauso disoaso or aEl,.orsoly affost publie health; 

12 liii) sul3joot to tho pro,.isions of 60 2 130, on sanitation in pul3Iis 13uiIElings that a/foots J'lUblio health; 

13 (i"i for heating, ventilation, water SUJ'lJ'll')', ans wasts EliSJ'lGSal in J'lublis assOFAffioElations that might 

14 endanger human li11os; 

15 (vl sul3jest to tho J'lFOVisions of 60 2 130, for the maintonanse sf sowa9O treatment systems that 

16 Elo not Elisohar9O an offluont Elirostly into state waters and that are net FO!iiluiroEI to ha><o an OJ'lerating permit 

17 as requires 13y rules aElepteEI unElor 76 6 401; ans 

18 i"i) for tho regulatien, as nosossary, of tho prastiso of tatteein9, whish may insluEle registering 

19 tattee artists, insJ;jostin§ tattoe ostal3Iishmonts, aEleJ;ltin9 fsos, ana also aelo13tin9 sanitation stanelards that 

20 aro net loss stringent than stanelards adOJ'ltOEI 13y tho E1O13artFAent J'ltdrsuant ts 60 1 202. Fer tho 13urJ;jesos 

21 of this sussostien, "tatteo" moans making 13orffianont marks en tho skin 13y 13uneturing tho skin ans 

22 inserting imloliblo osiers. 

23 jl) adoat alan roviow foos for ostablishrnonts rs1julateEI unElsr Titlo 60, shaator 60, that Ela net 

24 s1<0oeEI the aotual 0ests of oenElustinlj tho ro><ie .... " 

Section 1. Section 50-50- 102, MCA, is amended to read: 

25 

26 

27 "50-50-102. Definitions. Unless the context requires otherwise, in this chapter, the following 

28 definitions apply: 

29 ( 1) "Baked goods" means breads, cakes, candies, cookies, pastries, and pies that are not 

30 potentially hazardous foods. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(21 (a) "Commercial establishment" means an establishment operated primarily for profit. 

(b) The term does not include ,1 farmer's market. 

131 "Critioal point •;iolation" A'loans a violation of this ohaptor or rules profl'IUl§atoa unaor this 

ohaptor that is A'tore likely than other ><iolations te pose an iA'tA'leaiate threat to the publio hoalth, safety, 

or welfare er to the environfl'tent. 

~ "Department" means the department of public health and human services provided for 

in 2-15-2201. 

t41@(4l (al "Establishment" means an operation that stores, prepares, processes, manufactures, 

packages, serves, vends, or otherwise provides food for human consumption and includes a food 

manufacturing establishment, meat market, food service establishment, food warehouse, frozen food plant, 

oofl'tfl'leroial foes "'rooessor, or perishable food dealer I or food salvage dealer. 

(bl The term does not include vendors of only raw, unprocessed produce. 

~ "Farmer's market" means a farm premises, a roadside stand owned and operated by a 

farmer, or an organized market authorized by the appropriate municipal or county authority. 

Wtffi@ "Food" means an edible substance, beverage, or ingredient used, intended for use, or for 

sale for human consumption. 

(Ql "j;ooa A'lana§or" A'leans a person who A'laintains, A'taRa§es, owns, or is in ohar§e of an 

establishA'IBRt, 

~ "Food manufacturing establishment" means a commercial establishment and buildings GI', 

structures, or vehicles in connection with it used to manufacture G!'1 process, prepare, or deliver food for 

sale or human consumption, but does not include milk producers' facilities, milk pasteurization facilities, 

milk product manufacturing plants, slaughterhouses, or meat packing plants. 

H:Qt{Bl {al "Food salvage dealer" means an establishment that repackages food for distribution or 

sale to the public or that offers salvaged foods to the public for sale or human consumption. 

lb) The term does not include nonprofit food banks. 

IQH 11 )(9) (a) "Food service establishment" means a place where food or drink is prepared, served, 

or provided to the public, with or without charge, and includes the following types of operations: fixed or 

mobile restaurant, coffee shop, cafeteria, short-order cafe, luncheonette, grille, tearoom, sandwich shop, 

soda fountain, food store serving food or beverage samples, food or drink vending machine, tavern, bar, 

cocktail lounge, nightclub, industrial foeding establishment, catering kitchen, commissary, or private 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

organization routinely serving the public, or siR'lilar 13laso ¥,·horo foos or sriFII< ic woparss, s0ri·0s, er 

wevided ts the 13u0lis 11lith or without shar§o. 

lb) The term does not include2 

ill establishments, vendors, or vending machines that sell or serve only packaged, nonperishable 

foods in their unbroken, original containers~ 

(ii) vending machines that sell or serve bulk, nonperishable foods; or 

iillJ. a private organization serving food only to its members. 

1e)( 12)( 10) (a) "Food warehouse" means a commercial establishment and buildings or structures 

in connection with it used to store food, drugs, or cosmetics for distribution to retail outlets. 

lb) The term does not include a wine, beer, or soft drink warehouse that is separate from facilities 

where brewing occurs. 

I 1 G) 11 3)( 11) "Frozen food plant" means a place used to freeze, process, or store food, including 

facilities used in conjunction with the frozen food plant, and a place where individual compartments are 

offered to the public on a rental or other basis. 

111 )(14)(12) (a) "Meat market" means a commercial establishment and buildings or structures in 

connection with it used to process, store, or display meat or meat products for sale to the public or for 

human consumption. 

lb) The term does not include custom cutters or wild game processors who cut amJ wrap 

sust0FF1or pre,,isoEJ R'lBat for !ho 60ffl0 sustoR'lar, PROCESS, GRIND, PACKAGE, OR FREEZE GAME MEAT 

FOR THE OWNER OF THE CARCASS FOR CONSUMPTION BY THE OWNER OR THE OWNER'S FAMILY. 

PETS, OR NONPAYING GUESTS. 

11 :1)(1 ti)l13) "Nonprofit organization" means any organization qualifying as a tax-exempt 

organization under 26 U,S.C. 501. 

113)(19)(14) "Perishable food dealer" means a person or commercial establishment that is in the 

business of 13urchasiF1g and sellin§ retailing perishable food to the public. 

114)(17)(15) "Person" means a person, partnership, corporation, association, cooperative group, 

or other entity engaged in operating, owning, or offering services of an establishment. 

( 1 ti)( 18)116) (a) "Potentially hazardous food" means a food that is natural or synthetic and is in a 

form capable of supporting: 

(i) the rapid and progressive growth of infectious or toxigenic microorganisms; or 

:Legislative 
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(ii) the growth and toxin production of Clostridium botulin um. 

2 (b) The term includes cut melons, garlic and oil mixtures, a food of animal origin that is raw or 

3 heat-treated, and a food of plant origin that is heat-treated or consists of raw seed sprouts. 

4 le) The term does not include: 

5 (i) an air-cooled, hard-boiled eg,~ with intact shell; 

6 (iii a food with a hydrogen ion concentration (pH) level of 4.6 or below when measured at 24°C 

7 (75°F); 

8 (iii) a food with a water activity (awl value of 0.85 or less; 

9 (iv) a food in an unopened hermetically sealed container that is commercially processed to achieve 

1 O and maintain commercial sterility under conditions of nonrefrigerated storage and distribution; or 

11 (vi a food for which laboratory evidence is accepted by the department as demonstrating that rapid 

1 2 and progressive growth of infectious and toxigenic microorganisms or the slower growth of Clostridium 

13 botulinum cannot occur. 

14 11 e)(1Qll171 (a) "Preserves" means processed fruit or berry jams, jellies, compotes, fruit butters, 

15 marmalades, chutneys, fruit aspics, fruit syrups, or similar products that have a hydrogen ion concentration 

16 (pH) of 4.6 or below when measured at 24°C (75 °F) and that are aseptically processed, packaged, and 

17 sealed. 

18 (bl The term does not include: 

19 (i) tomatoes or food products containing tomatoes; or 

20 (iii any other food substrate or product preserved by any method other than that described in 

21 subsection (le)(al f:1™ (17)(A). 

22 (17)(20)(18) "Raw and unprocessed farm products" means fruits, vegetables, and grains sold at 

23 a farmer's market in their natural state that are not packaged and labeled and are not: 

24 (al cooked; 

25 (bl canned; 

26 (c) preserved, except for drying; 

27 (di combined with other food products; or 

28 (e) peeled, diced, cut, blanched, or otherwise subjected to value-adding procedures." 

29 

30 Section 2. Section 50-50-103, MCA, is amended to read: 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

"50-50-103. Department authorized to adopt rules. (11 To protect public health, the department 

may adopt rules relating to the oonstruotion and operation of establishments defined in 50-50-102, 

inoludin§J oo,·orago of fooEI, 13orsonnol, fooEI 0f11,i13FRont and i.tonsils, sanitary laoilitios ans oontrols, 

oonstri.ction and fi1<turos, anEI hoi.sokoo13in§J. Tho rulos FRav inoli.do tho follo.,.,•in§: 

lal rogi.iromonts to onsi.ro that ostaslishFRonts have safe anEI sanitarv faoilitios and systoFRs, 

inoli.ding srinking "'ator, sowa90 sisposal, and solid waste disposal svstoFRs; 

Isl rogi.iroFRonts to pro•{ont injwv and tho sproas of sisoaso and illness in ostaslishmonts; 

(cl rogi.iromonts to onsi.ro that ostaslishFRonts aro operated and maintained in a safe anEI sanitary 

manner; 

{di roai.iroFRonts assooiatod with foos oo,,ora90 1 handlin9, processing, oguipmont, anEI ,Jtonsils; 

(ol roguiroFRonts for lioonsin9 of ostaslishFRonts and ostaslishin9 a sohodi.lo of lioonso foes bases 

on tho a9we9ato statewide soots of lisensin9 and re9ulatin9 estaslishFRents. The lioense foes mav insluso 

a FRiniFRal saso foo related to tho fi110EI oosts of inspootin9, lioonsing, ans re9ulatin9 estaslishFRonts ans FR8¥ 

inoluse oosts eases on tho risk to puslio health posed B¥ tho partioi.lar astaslishFRent, tho sapaoit•t of tho 

ostaslishFRont, the saFRplo*it'{ of tho ostablishFRent operation or operations, and other rolo,,ant factors; 

If) raauiroFRonts to iFRploFRant sta99oroEI lioonsa o*piration dates; 

(9) raai.iraFRants to ostaslish a voluntary foos FRanager sortifioation pro§faFR ans to sot course foes 

that do not 011000EI asnial oosts; 

{h) reguirofflents for plan ro\<iow of ostaelishfflonts llasod on tho size anEI oofflplo*ity of -tf\6 

proposes ostaslishFRont, tho typo of water ans so 1'tla90 eiisposal to sorviso tho ostaslishFRent, the type anEI 

FRa9niti.do of roFRoeieling efforts, the t¥pe of foos prosuot anei process, and other relevant faetors and 

sottina alan raviow faas that eio not B*ooaei tho aswal sosts of oonsi.otin6J tho ro,,ie"'i 

Ii) roauiroFRonts for roiFRi3i.rsin6J losal 6JO"BFRFRonts for inspaotians anei anforsaFRant of this oha@tar; 

(j) raai.iroFRants ta ostaslish sritioal point tciolations; anEI 

lkl any other rules nooossarv to iFRploFRont tho pro,.isions of this shaptar .• INCLUDING: 

(A) COVERAGE OF FOOD: 

1B) PERSONNEL; 

(C) FOOD EQUIPMENT AND UTENSILS; 

(D) SANITARY FACILITIES AND CONTROLS; 

{El CONSTRUCTION AND FIXTURES; 
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(F) HOUSEKEEPING; 

(G) STAGGERED LICENSE EXPIRATION DATES; 

(l•I) PL/> N Rl!Vll!W; 

ffi(HI LICENSURE; AND 

tJt(I) REIMBURSEMENT OF LOCAL GOVERNMENTS. 

2 

3 

4 

5 

6 12) THE DEPARTMENT MAY ADOPT RULES SETTING LICENSE FEES BASED ON THE 

7 CATEGORIZATION OF ESTABLISHMENTS WITHIN~ THREE DIFFERENT RISK LEVELS, Ro ~IGING f.'ROM 

8 $00 l'GR Tl-II! bO\Ne.ST l!ST1\QblSl-l~AleNT RlaK bl!Vil 1 TG 0. ~A/\XIMUM or,: $200 J;GR Tl-II! 1-llGl-lleaT 

9 leaT"l!iblal-l~4e~IT RISK U!Vl!b 9. THE FEE FOR THE ESTABLISHMENT RISK LEVEL 1 MAY NOT EXCEED 

10 $35. THE FEE FOR THE ESTABLISHMENT RISK LEVEL 2 MAY NOT EXCEED $65. THE FEE FOR THE 

11 ESTABLISHMENT RISK LEVEL 3 MAY NOT EXCEED $100. IN CATEGORIZING ESTABLISHMENTS BASED 

12 UPON THE RISK TO THE PUBLIC, THE DEPARTMENT MAY CONSIDER RISK FACTORS RELATED TO THE 

13 TYPES OF FOOD SERVED, FOOD PREPARATION STEPS, THE VOLUME OF FOOD AND THE POPULATION 

14 SERVED, AND OTHER RELEVANT RISK FACTORS. 

15 {tj.@l (a) The department and local health authorities may not adopt rules prohibiting the sale of 

16 baked goods and preserves by nonprofit organizations or by persons at farmer's markets. 

17 (b) The department and local health authorities may not require that foods sold pursuant to this 

18 subsection rn .@l be prepared in certifi<~d or commercial kitchens." 

19 

20 SeGtien 4. SeGtion 00 iiQ 1 QQ, ~4CO, is afflenaea to reaa; 

21 "iiQ iiQ 1 QQ, Ci,.,il penalties injwnetiene ether enfereornant net baFFad, ( 1) on establisi'lFAent that 

2 2 1rielates this chapter or r1,1les adopted b~• the departfflent p1,1rs1,1ant to this Ghapter is s1,1bjest te a si>.·il J;Jenalty 

23 net te 011<000a $ iiOO for eaGh 1,1ielation [aGh ela•, of 11ielation is a separate uiolatien fer the pcirposes of this 

24 s0stien. 

25 (2) Ci><il A si><il astien to iFRJJese penalties, as preYielea 1,1nder this sestien, dees net bar 

26 aafflinistrati"B enfersement cinder lsestien 11], administrati•1e penalties cinaer fsestien 12j. er inj1,1nstiens 

27 to 0nfaroe soAlplianse 11«ith this shapter er to enfaroe seFRplianoe ,,.•it~ a r1a1le aaopteEI by the ae13artA1ent 

28 J)blFSblBAt to this sh apter." 

29 

30 Section 3. Section 50-50-201, MCA, is amended to read: 
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"50-50-201. License required. (11 Except as provided in 50-50-202, a person operating an 

2 establishment shall procure an annual license from the department. 

3 (21 A separate license is required for each establishment, but if more than one type of 

4 establishment is operated on the same premises and under the same management, only one license is 

5 required. 

6 (31 Only one license is required for a person owning and operating one or more vending machines. 

7 (41 8et0re a liseAse may be iss1,1ed by the de!'lartmeAt it m1,1st be validated b•,' the lo0al health 

8 0ttiser, or if there is AO lo0al health 0ffi00r the saAitariaA, iA the G0t,JAty where the establishmeAt is leoated. 

9 A license issued by the department is not valid unless signed in accordance with 50-50-214," 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Section 4. Section 50-50-205, MCA, is amended to read: 

"50-50-205. License fee -- late fee -- preemption of local authority -- exception. ( 11 For each 

license issued, the department shall collect a foe ef $60 8f a fee that is adopted by an administrative rule 

that provides a s0hodule ef foes that is based oA the aaareaate statewide 0osts of li0eAsiA§1 aAd reat,JlatiAa 

ostal:JlishmeAts BASED UPON THE CATEGORIZATION OF ESTABLISHMENTS WITHIN THE~ THREE 

DIFFERENT RISK LEVELS. it The department shall deposit 85% of the fees collected under this section into 

the local board inspection fund account created in 50-2-108, 7.5% of the fees into the general fund, and 

7.5% of the fees into the special revenue account provided for in 50-50-216. 

(2) In addition to the license fee required under subsection 11 ), the department shall collect a late 

fee from any licensee who has failed to submit a license renewal fee prior to the expiration of fli6 the 

licensee's current license and who operates an establishment governed by this part in the next licensing 

year. The late fee is $25 and must be deposited in the special revenue account provided for in 50-50-216. 

13) A county or other local government may not impose an inspection fee or charge in addition to 

the fee provided for in subsection ( 1) unless a violation of this chapter or rule persists and is not corrected 

after two visits to the establishment." 

27 Section 5. Section 50-50-207, MCA, is amended to read: 

28 "50-50-207. Expiration date of license. bisensos Bll!'liro 11) Except as provided in subsection \ 2), 

29 each license expires on December 31 following the date of issue unless canceled for cause. 

30 (2) The department may amend or issue licenses to provide for staggered license expiration dates. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

1 3 

14 

The department may provide for initial license terms of greater than 12 months but no more than 23 

months in adopting staggered license eJCpiration dates, and the license fee must be prorated accordingly. 

Upon expiration of a license that has been amended or issued to provide a term of greater than 12 months 

and subsequent payment of the required license fee, the license must be renewed for a period of 12 months 

commencing on the day following the expiration date of the amended or issued license UNLESS 

CONDITIONS EXIST THAT ARE GROUNDS FOR CANCELLATION OR DENIAL OF THE LICENSE." 

~IEW aECTION. Sestion a. \lol1Jntar)• iood mana9er sertifisatien pre9ram iees. The department 

may establish and sot foes fer a \'eluntury feed manager sertifisatien pregram fer training and oortif)<ing 

feeel managers. /Ill et tho fees oelleotllel uneler this seotien must be depesitoel in the spesial revenue 

assount previded for In eO eO 21 e anel may be useel enly fer the purpeses ef implementing and 

administoring the "eluntary feed manager sertifioatien pregram. 

~IEW SECTIO~I. Sestien 7 Pia,, re'liew fees. (1) Whene\•er an establishment is senstrnsteel er 

15 remeeloleel, an existing strust1:JFO is sen•;orted to use as an establishment, er an existing establishment aads 

16 a new type ef eperatien elifferent. frerH the eperatien fer ¥.'hioh plans wora initially submitteel to anel 

17 approveel b'f the Elepartment OR LOCAL HE/1,LTH DEPARTME~JT, the plans must be submitted te the 

18 department OR LOCAL MEALTM DEPARTME~JT fer re•;iew anel appreYal befere senstrustion, romoeloling, 

19 sen•1ersien, er aElelitien fer tho new eporation begins. The Elopartmont FAay establish plan re\<ie,.,, foes that 

20 do not oxsaael the astual sests te tho elepartffiont in senelusting estaelishfl'lant plan FB"iB"•· If the 

21 dopartffient seneluots the plaFl ro.,iew, tho plan review fees establisheel by the ElepartmeFlt Fl'IUSt be shargeel. 

22 OR LOCAL HE6.bTH DEj;l/lRTME~IT CONDUCTl~lG THI! PLAN RE"IE\A' MAY Cf.1 11 RGE /1. FEE FOR EACH 

23 

24 

25 

26 

27 

28 

29 

30 

FACILITY Pb 11 N REVIEW Ii; TME DEP/1.RTME~IT CONDUCTa THE Pb/l~J REVIEW, THE FEE MUST BE 

BAS~D O~I "~J MOURLY RATlii A~JD Ml\¥ ~JOT l!XCliiED $2e0 i;oR EACI-I PLA~l REVIEW, Abb m= THE 

FEEa COLLl!CTED 8¥ Tl-fl! DEPARTM~:~IT UMDl!R TMIS SU8SliiCTION MUST BE DEPOSITliiD l~l THE 

SPECIAL REVl!MUI! ACCOU~lT PROVIDl:D IN iiQ eO 21 e, 

(2) The elepartrneFlt may Elele1~ato te a lesal health eteraiartmont the autherity te senElust an 

establishment plan ro11iol',• under this sh·1ptor "'hen the lesal health Elepartment has ciualifieel persennel te 

aElociuatoly ro..,iow the plans fer semplianse with elepartment rules aFlel this sharaitor. The lesal health 

do(ilartfl'lont may estaelish plaFl ro•,ciow fees that ele Aet e>Eseoe the ast1a1al sosts te the losal l=loalth 

Legislative 
\,Services 
~ Division 

- 10 - SB 61 



55th Legislature S80061.03 

dopartFAoRt iR GeREluotiA§ sstaefisRFAORt plaA r0vi011,•s. If tRe lecal Rea1tR ElepartFFIBAt ceREluots tRo plaA 

2 r0yi01>1,', tRa plaA roYiow foes octablicRoEl by tRo lecal RoaltR ElopartFAoAt FRust be GRBF§OEl. ALL OF Tl=IE 

3 FEES COLLECTED BY A LOCAL l=IEALTl=I DEPARTME~lT U~IDER Tl=IIS SUBSECTION MUST BE DEPOSITED 

4 1~1 A~I ACCOUNT DESIG~ll'TED BY Tl=IE LOC/'L l=IEALTl=I DEPARTMENT. 

5 13) If tho departmoAt GOAdustc the octablichFRont 13lan FO«iow, all ef tho fooc oollostod dnsor 

6 subcoot1on I 1) FRUst be dopositsEl iA tho speeial revenue aceount provided for 1n 60 60 21 e. 

7 141 If tRs lesal health dopartFAont eoAduets tho ostal31ishFRont plaA roYiow in oeFRplianso with tho 

8 separtFROAt's rules, all ef tho fess sellested uAdsr subssctioA 12) FRUSt 130 doposiwd in an aosount 

9 dosignatoEl by the losal health dopartFAOAt. 

10 12) Tl=IE DEPORH4E~JT Sl=IALL l\PPROVE OR DISAPPROVE Tl-IE PLA~IS WITl=ll~I 30 WORKING 

11 DOYS O,FTER RECEIPT OF A COMPbiTi SiT OF PLANS. PAYME~lT OF Tl=IE PLAN REVIEW FEE MUST 

12 BE MADE TO Tl-II! Dl!P,ORTA4HJT VVITl=IIN JG DAYS I' FTER RECEIPT OJ; WRITTEN NOTIFIC,O.TION BY Tl-le 

13 Dl!Pl',RTMe~IT oi; PLAN APPRO'li\L OR OIS/\PPROVOL MID A~l l~IVOICE STATING Tl=IE FEE. 

14 131 J;OR PURPOSES oi; Tl=IIS SECTION, ./\~I ESTABLISl-l~4E~lT SI-IALL SUBMIT ReMODELING 

15 PLO NS TO Tl=IE DEPARTME~lT OR LOCAL 1-ll!/\LTl=I DEPl'RTMENT \AJl=IEN Tl-lE REMODELl~IG PERTAl~IS 

16 TO: 

17 (Al Tl=IE OELIVERY, STORAGI!, OR PRl;PAR/\TIO~I oi; i;oQD; 

18 IBl Tl-II! PRQCESSl~IG Mm MMJUi;cACTURl~IG Qi; i;ooD; OR 

19 (C) FOGO SERVICE AREAS. 

20 

21 &oetioR 10. Critieal point 1,iielatione eles11re ardor heaFing, I 1 l 

22 ~letwithstaRdiAg ether pre,•isieAs ef this shapter, the d013artFABAt ma1,i issue a slosure order to aR 

23 estaelishFFIBAt ta sleso iFAFFlediateh1• if a critieal peiAt , 1i0lati0A is feuAd at tAe estalllishFFleAt. TAB orser is 

24 affocti>~o iFAFROdiatoly upeA reseipt ey tho 130rs0A ta wheFR it is airoctod, uAloss tAo de13artFAont pr0 1.<idos 

25 otherwise. 

26 (2) ~lotieo of tho order FAust iAdisato that it is a elesure erEler, FAust spoeify tho sritisal peiRt 

27 •~iolation that 13r0&0Rts the iFAFAeEliate threat, aAd FAYst sentaiR a written stateFAont of the fasts seRstitlJtiRg 

28 the YielatieR. 

29 (3) Ujilen issYiR!I an orEler, tRe departFABRt shall fix a plase aRa tiFAB fer a heariRg, Rat later thaR 

30 6 warKing Elays after issuing the erEler, lJRless the porseR to wham tl=te erder is dirested re(!uosts a later 
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tir:no. Tho do13artr:nont r:nay deny a FB~ldllSt for a later tir:no if it finds that tho person ts •vhsr:n tho srdor is 

2 dirsGlsd is net ssr:nply1ng with tho srdsr. Tho hsaring Fl11dst bo oondldstod in tho r:nannor sposifiod in 

3 (sootion 11]. 

4 (4 I D ftor a hearing hold pldFSldant to subsootion {3), if tho departr:nsnt finds that a oritioal point 

5 •,•iolation h.Js oosurrod, tho do13artr:nont shall issue an appropriate order in tho r:nannor spooified in [section 

6 11 J. Within 6 working da•,•s after the hoaring, tho dopartr:nont shall affirr:n, r:nodify, or set aside rho ardor 

7 of tho department. An aotion for review of tho order may be initiated using tho oontostod oaso pro ... isions 

8 of the Msntana Adr:ninistrativo Prosodldrn Ast, as pro11 idod in Title 2, shaptor 4, part 6. If a hearin9 is hold 

9 lclnder this sootion, it mlclst be hold in Lowis and Clark County sr tho osunt•f in whish tho alleged violation 

10 06GlclFFed. 

11 16) Until issuanoo of a oontrary dooision by tho departr:nent, an srder ssnoorning immesiate oloslclre 

12 remains offootive ans onforoeable. 

13 

14 ~leW 5eCTION. Sestion 11 AdministFatiue oRforsemont notise of "iolatioR hearing, {1) If the 

15 depami:1ont belie•{OS that a violation of a previsien ef this ehaptor, a rldlo as013t0d flldFSldant te this ohaptor, 

16 an order issldod pldrsuant ts this shaptor, or a sonditien or limitation iA1poses by a lioonse issldes fllclrsuant 

17 ts this ohaptor has soourros, it ma•,' sor¥o a •,tJFitten netioo sf tho ><iolatien en the alleges vislator er the 

18 violator's agent personall¥ or by sertifio€1 mail. Tho notioe midst speoify tho statute, rnle, srder, or lissnse 

19 osnsitisn sr lir:nitatisn allogeEi te have be,on •{ielateEi and tho fasts alleged te ssnstituto tho vio!atisn. The 

20 notice may insluse an orsor to take nesossaPf sorrestive astisn, inslldsin9 ooasiRg tho violatisn within a 

21 peried ef tiA1e stated in the srder. The srsor bessmos final unless, within 1 Q Eiays after the notise is 

22 reseivoEi, the person nar:nos as tho ree130Rs0nt iR the orEior ro~lclosts in writing a hearin§ befsre tho 

23 Elopartment. Until issldanoo ef a sontrary Eieoision by tho dopartr:neRt, an orElor issldeEI PldFSldant to this 

24 sootisn remains offoofr<e aREI onfsFsoabl~ 

25 12) .'' hearing re~uosteEI by the FOSl'Jeneont ll'lldst be helEI in aoserdanoo with the sontosted ease 

26 provisions sf tho Montana Adll'liRistrati><o i;lrosoElldro Ast, as prsviees in Title 2, shapter 4, part 6. If, after 

27 a hearing, tho SBJlartr:nont finEls that a , iolatisn has sosurreEI, the EloJiartmoRt shall issldo an ap13ropriate 

28 srEler fer tho pro110ntisn, atlatomont, or sontrsl of the vislation iRvelves sr the taking ef ether earrostivo 

29 astisn. AR srEler issueEI as part of a nstiso sf vislatisn sr after a hearing may presoribo tho eats by whish 

30 ti:10 "iolation midst eoaso anEI tt:\o tiR'lo limits for a partield\ar aetien in Jlro•~onting, abating, er osntFolling the 
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violation. If, aftor a hearing, ths doi,artn=10nt finds that a violation has not occurred or is not occurring, ths 

2 department shall declare ths ordor void. 

3 (3) Instead of or in addition to issuing tho order i,rovielod in susssctions ( 1) and (2), tho department 

4 ma',' take action ,,ndor another api,licaslo pro~1ision of this chapter. 

5 11) Soction aG aG 21 G seas not apply to an action taken sy the department pwsuant to this 

6 S8CtlOn, 

7 

B ~a;;w S eCTIO~l. Sestion 12, .l'.dlflinisoatii,o penalties appeals \'enue for hearing. 11) An 

9 sstal3Iishmsnt that •~iolatos an order issued B'f ths dspartffisnt pursuant to [section 1 G or 11) ma~, 130 

1 O assessed and ordered sy tho de,aartmont to pay an administrative penalt'( not to 01rnoed $2GG for each 

11 vielation. each da~1 of 11iolati0n constitlJtss a separate violation. Tho department or may assess tho penalty 

1 2 13~< an order issued ,alJrslJant to this section or may sus,aond all or a part of tho administrative ponalt•, 

13 assosssd under this section if tho violation that caused tl=io assessment of ths penalty is oorrootod witl=iin 

14 a specified time /1.ssossment of an administrative penalty 1a1nder tl=iis section may se made in conjunction 

15 with an order issued purs1e1ant to (section 11 (2)1 after a hearing as pre 11 ided in (section 1112)]. 

16 12) \O'l=ien tho departn,ent assesses an adn,inistrati>,<e penalty lJAder tl=iis section, it must have 

17 written notice served persenally or b~, sertifisd n,ail on ths alleged violator or tl=ie >,<iolator's a13ent. f'or 

1 B pl!rpesos of this ol=iapter, service sy n1ail is oen,plete on tl=io day of receipt. The notioo n1ust stato: 

19 (a) tho ardor alle13od to have boon violated; 

20 (13) tho fasts allo13od to oonstitlJto tho violation; 

21 (o) tl=io amo1e1nt of tho adn,inistrati>,<o ponalt'f assessed lJndor this section; 

22 Id) tl=io an,ount, if any, of tho penalty to be s1e1spondoel 1e1pon correction of tho condition that salJsed 

23 tl=ie assessment of tho penalt'(; 

24 (o) tho nature of any oorrosti 110 action that tho dopartn,ont ro~.iires if a portion of the penalty is 

25 to be s1a1spondoel; 

26 If) tl=io tin,o within ,,.hisl=i tl=io oorrostivo action is to bo taken or tl=lo tin,o witl=iin ..,hioh tl=io 

27 adn,inistrati"o penalty is to so ,aaid; 

28 lg) tl=lo rigl=it te a hearing, as 11reviaod in this sootien, and tho tin,o, place, and nat1e1ro of any 

29 hearing; and 

30 (l=i) tl=lat tho l=ioaring provided in this section A1a',' be 1A1ai~iod or that the alleges violator n,ay pressed 
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by informal £Jisposition pursuant to 2 4 ~ 

2 (31 Tho £Jopartmont shall provide tho rospon£Jont ¥'ho is assessed a penalty undor this sootion with 

3 an opportunity fer a hoarin§ to oither s0I1test the alleged violation or ro(luost mitigation of the penalty. Tho 

4 sontostod sass provisiens of tho Montana AEJministrati>ro F1rosoduro o st, provided for in Title 2, sh apter 

5 4, part 6, apply to a hearing Gon£Justed 1,msor this sostion. If a hearing is held unser this sestion. it must 

6 130 hole in La111is ans Clark C01cmty or tho sounty in whish tho allogoEJ violation ossurrod. 

7 (4} In £Jetormining appropriate penalties for violations, tho sopartmont shall sonsiser the gravit•,r of 

8 tho •1iolati0ns anel tho potential for sig11ifisant harm to tho puelis health or safety. In determining tho 

g appropriate amount of penalty, if an1,, to be suspondos upon sorrestion of the son£Jition that sauses tho 

1 O penalty assessment, tho department shall sonsider tho sooporation and tho degree of sare exersisos by tho 

11 respon£Jent who is assos6od tho penalty, ho¥' expe€litieusl 11 the violation was sorrostoEJ, and •,o,rhother 

12 signifisant harm resultoEJ to tho publis health or safety from tho violation. 

13 (el If tho rosponsont fails to pa11 all or part of an administrative penalty as6B66BEl pursuant to thiG 

14 6BGtion, tho £Jopartmont ma~, tako astion in distrist sourt to roso.,or the amount of the penalty that is unpais 

15 anEJ any ad£Jitional amounts 36606609 or sought unElor this shaptor. 

16 (61 O.stion taken 13y tho Elopartment pursuant to this 60Gtien Eloe6 not 13ar other astion under this 

17 shapter or an•f other remedy available ts tho Elopartmont for •,iolations of applisablo laws or rules aseptes 

18 pursuant to those laws, 

19 17) ,o,£Jministrativo penalties sollostoEJ unaor ti=lis soetion must bo dopositoa in tho sposial ro~renue 

20 assount provides for in eO eO 216, 

21 

22 

23 

24 

25 

26 

27 

28 

~JeW SF!CTIO~J. Soetien 8, Ce,lifieatien inatrYetien, [Sostiens 8 threu9h 12] are (SF!CTIO~J 7] IS 

1nten€10s ta be so€1ifio€1 as an integral part ef Title eO, ohaptor 60, ans tho pre,,isions of Title eO, shaptor 

eO, apply to lsostiens 8 thre~gh 121 ISl:CTIOM 71. 

~Je\tV Sl!CTION. Sosli9R 14' REIIF98Gli1JO applisahility, [This ast] applies retreasti'loly, within tho 

moanin§ of 1 2 1 OQ, ta liseRsos iss~es f)urs~ant ta Title eO, ohapter eO, prier ta Ootebor 1, 1 QQ7. 

29 NEW SECTION. Section 6. Effective dates. 11) [Sootiens 1, 3, 13, ans 14 ~ SECTION 2 and 

30 this section] are effective on passage and approval. 
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55th Legislature 

2 

(2) [Sections 2 ans 4 1 AND 3 through~ l:_ §_] are effective October 1, 1997. 

-END-

(legislative 
\Services 
".!!}vision 
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FREE CONFERENCE COMMITTEE 
on Senate Bill 61 

Report No. 1, April 11, 1997 

Mr. President and Mr. Speaker: 

Page 1 of 1 

We, your FREE Conference Committee on Senate Bill 61, met and 
considered SB 61 in its entirety. 

We recommend that Senate Bill 61 (reference copy - salmon) be 
indefinitely postponed. 

And that this FRE3 Conference Corr.mittee report be adopted. 

For the Senate: 

Arnd /coo rd. 

Sec. of Senate 

ADOPT 

REJECT 

For the House: 

Rep,,/Joe Barnect, Chair 
V 
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