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SENATE BILL NO. 48

2 INTRODUCED BY SPRAGUE
3
4  ABILLFOR AN ACT ENTITLED: "AN ACT ALLOWING SEIZURE OF THE DRIVER'S LICENSE OF A YOUTH
5  WHO IS DELINQUENT OR IN NEED OF SUPERVISION; AND AMENDING SECTIONS 41-56-301, 41-5-403,
6  AND 41-5-523, MCA."
7
8 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
9
10 Section 1. Section 41-5-301, MCA, is amended to read:
11 "41-56-301. Preliminary investigation and disposition. (1) Whenever the court receives information

12 from any agency or person, including a parent or guardian ot a youth, based upon reasonable grounds, that

13 a youth is or appears to be a delinquent youth or a youth in need of supervision or, being subject to a court
14 order or consent order, has violated the terms of an order, a probation officer shall make a preliminary

15 inquiry intc the matter.

16 (2) The probation officer may:

17 (a} require the presence of any person relevant to the inquiry;

18 {b) request subpoenas from the judge to accomplish this purpose;

19 {c} require investigation of the matter by any law enforcement agency or any other appropriate

20 state or local agency.

21 (3} If the probation officer determines that the facts indicate a youth in need of care, the matter
22 must be immediately referred to the department of public health and human services.

23 {4} (a} The probation officer in the conduct of the preliminary inquiry shall:

24 {i} advise the youth of the youth’s rights under this chapter and the constitutions of the state of
25 Montana and the United States;

28 {ii) determine Whether the matter is within the jurisdiction of the court;

27 liiit determine, if the youth is in detention or shelter care, whether detention ar shelter care should

28 be continued based upon criteria set forth in 41-5-305.

29 {b} Once relevant information is secured, the probation officer shall:
30 (i} determine wheather the interest of the public or the youth requires that further action be taken;
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(i) terminate the induiry upon the determination that no further action be taken; and

{iii) release the youth immediately upon the determination that the filing of a petition is not
authorized.

{5) The probation officer upon determining that further action is required may:

" (a) provide counseling, refer the youth and the youth’s parents to another agency providing
appropriate services, or take any other action or make any informal adjustment that does not invoive
probation or detention;

{b} provide for treatment or adjustment involving probation or other disposition authorized under
41-5-401 through 41-5-403 if the treatment or adjustment is voluntarily accepted by the youth’s parents
or guardian and the youth, if the matter is referred immediately to the county attorney for review, and if
the probation officer proceeds no further uniess authorized by the county attorney; or

{c) refer the matter to the county attorney for filing a petition charging the youth to be a delinquent
youth or a youth in need of supervision.

{6) The county attorney may apply to the youth court for permission to file a petition charging a
youth to be a delinquent youth or a youth in need of supervision. The application must be supported by
evidence that the youth court may require. If it appears that there is probabie cause to believe that the
allegations of the petition are true, the youth court shall grant leave to file the petition.

(7) A petition charging a youth held in detention must be filed within 7 working days from the date
that the youth was first taken into custody or the petitioﬁ must be dismissed and the youth released unless
good cause is shown to further detain the youth.

(8) If a petition is not filed under this section, the complainant and victim, if any, must be informed
by the probation officer of the action and the reasons for not filing and must be advised of the right to
submit the matter to the county attorney for review. The county attorney, upon receiving a request for
review, shall consider the facts, consult with the probation officer, and make the final decision as to

whether a petition is filed.”

Section 2. Section 41-5-403, MCA, is amended to read:

"41-5-403. Disposition permitted under informal adjustment -- contributions by parents or
guardians for youth’s care. {1) The following dispositions may be imposed by informal adjustment:

{a) prqbation{
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(p) placement of the youth in substitute care in a youth care facility, as defined in 41-3-1102, and
as determined by the department;

(c] placement of the youth with a private agency respansible for the care and rehabilitation of the
youth as determined by the department;

{d) restitution upon approval of the youth court judge;

(e) placement of the youth under home arrest as provided in Title 46, chapter 18, part 10;

{fy seizure of the youth’s driver’s license, if the vouth has one, by the probation officer for a

specified period of time. Upon seizure, the probation officer shall natify the department of justice of the

reason for and time period of the seizure. The department of justice may not divulge information relating

10 1he seizure to any person or entity cutside the law enforcement community and shall expunge the seizure

from its records when the seizure period terminates.

{2) In determining whether restitution is appropriate in a particular case, the following factors may
be considered in addition to any other evidence:

(a) age of the youth;

(b) ability of the youth to pay:

(c} ability of the parents, legal guardian, or persons contributing to the youth's delinguency or need
for supervision to pay;

(d) amount of damage to the victim; and

(e} legal remedies of the victim. However, the ability of the victim or the victim’s insurer to stand
any loss may not be considered in any case.

{3} If the youth violates an aftercare agreement as pravided for in 52-5-126, the youth must be
returned to the court for further disposition. A youth may not be placed in a state youth correctional facility
under informal adjustment.

{(4) If the youth is placed in substitute care requiring payment by the department, the court shall
examine the financial ability of the youth's parents or guardians to pay a contribution covering all or part
of the costs for the care, placement, and treatment of the youth, including the costs of necessary medical,
dental, and other health care.

{8) If the court determines that the youth's parents or guardians are financially able to pay a
contribution as provided in subsection (4), the court shall order the youth's parents or guardians to pay an
amount based on the uniform child support guidelines adopted by the department of public health and

q?klmive
ervices -3 SB 46
& Djvision



55th Legislature $B0046.01

—

O W o N O A WwN

human services pursuant to 40-5-209.

{6) (a) Except as provided in subsection (6}(b), contributions ordered under this section and each
modification of an existing order are enforceable by immediate or delinquency income withholding, or both,
under Title 40, chapter 5, part 4, An order for contribution that is inconsistent with this section is
nevertheless subject to withholding for the payment of the contribution without need for an amendment
of the support order ar for any further action by the court.

(b) A court-ordered exception from contributions under this section must be in writing and be
included in the order. An exception from the immediate income withholding requirement may be granted
if the court finds that there is:

(i) good cause not to require immediate income withholding; or

(ii) an alternative arrangement between the department and the person who is ordered to pay
contributions. .

{c) A finding of good cause not to require immediate incorme withholding must, at a minimum, be
based upon:

{i) a written determination and explanation by the court of the reasons why the implementation of
irmmediate income withholding is not in the best interests of the child; and

{ii} proof of timely payment of previously ordered support in cases involving modification of
contributions ordered under this section.

{d} An alternative arrangement must:

(i} provide sufficient security to ensure compliance with the arrangement;

(i} be in writing and be signed by a representative of the department and the person required to
make contributions; and

{iii} it approved by the court, be entered into the record of the proceeding.

(7} (a) If the court orders the payment of contributions under this section, the department shall
apply to the department of public heaith and human services for support enforcement services pursuant
to Title IV-D of the Social Security Act.

{b} The department of public health and human services may collect and enforce a contribution
order under this section by any means available under law, including the remedies provided for in Title 40,

chapter 5, parts 2 and 4."
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Section 3. Section 41-5-523, MCA, is amended to read:

"41-5-523. Disposition -- sentence to correctional facility -- commitment to department --
piacement and evaluation of youth -- restrictions. (1) If a youth is found to be a delinquent youth or a youth
in need of supervision, the youth court may enter its judgment making one or more of the following
dispositions:

{a) retain jurisdiction in a disposition provided under subsection (1){b} or (1}(d};

{b) place the youth an probation;

{c} subject to subsections (1)(n){i}, (2){a), (2}(b), and (6}, sentence a youth to one of the state
youth correctional facilities established under 52-5-101 and, as part of the sentence, deny the youth
eligibility for release without the express approval of the sentencing judge until the youth reaches 18 years
of age. A youth may not be sentenced to a state youth correctional facility uniess the department informs
the judge that space is available for the youth at that facility. The sentencing judge may not place
limitations on the release unless recommended by the youth placement committee.

{d} require a youth found to be delinquent to register as a sex offender pursuant to 46-18-254 and
46-23-506;

(e) place the youth in an in-state residence that ensures that the youth is accountable, provides
for rehabilitation, and protects the public. Before placement, the sentencing judge shall seek and consider
placement recommendaticns from the youth placement committee. The judge may not place the youth in
an in-state residence unless the department informs the judge that resources are available for placement
of the youth at that residence.

{f) commit the youth to the department. In an order committing a youth to the department:

(iY the court shali determine whether continuation in the youth’s own home would be contrary to
the weifare of the youth and whether reasonable efforts have been made to prevent or eliminate the need
for removal of the youth from the youth’s home;

{ii} in the case of a delinquent youth who is determined by the court to be a serious juvenile
offender, the judge may specify that the youth be placed in a state youth correctional facility if the judge
finds that the placement is necessary for the pratection of the public. The court may order the department
to notify the court within 5 working days before the proposed release of a youth frem a youth correctional
facility. Once a youth is committed to the department for placement in a state youth correctional facility,

the department is responsible for determining an appropriate date of release into an appropriate placement.
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{g) order restitution by the youth or the youth's parents;

{h) impose a fine as authorized by law if the violation alleged would constitute a criminal offense
if committed by an adult;

(i) require the performance of community service;

{j) require the youth, the youth’s parents or guardians, or the persons having legal custody of the
vouth to receive counseling services;

{k} require the medical and psychological evaluation of the youth, the youth’s parents or guardians,
or the persons having tegal custody of the youth;

() require the parents, guardians, or other persons having legal custody of the youth to furnish
services that the court may designate;

{(m} order further care, treatment, evaluation, or relief that the court considers beneficial to the
youth and the community and that does not obligate funding from the department for services outside the
state of Montana without the department’'s approval, except that a youth may not be placed by a youth
court in a residential treatment facility as defined in 560-5-101. Only the department may, pursuant to
subsection (1){f), place a youth in a residential treatment facility.

{n) commit the youth to a mental health facility if, based upon the testimony of a professional
person as defined in 53-21-102, the court finds that the youth is seriously mentally ill as defined in
53-21-102. The youth is entitled to all rights provided by 53-21-114 through 53-21-119.

{i) A youth adjudicated mentally ill or seriously mentally ill, as defined in 53-21-102, may not be
committed or sentenced to a state youth correctional facility.

{iil A youth adjudicated to be mentally ill or seriously mentally ili after ptacement in or sentencing
to a state youth correctional facility must be moved to a more appropriate placement in response to the
youth's mental health needs and consistent with the disposition alternatives available in 53-21-127.

(o) place the youth under home arrest as provided in Title 46, chapter 18, part 10+

(p)_order seizure of the youth’s drivar’s license, if the youth has one, by the probation officer for

a specified period of time. Upon seizure, the probation officer shall notify the department of justice of the

reason for and time period of the seizure. The department of justice may not divulge information relating

10 the seizure to any person or entity outside the law enforcement community and shall expunge the seizure

from its records when the seizure period terminates.

{2) When a youth is committed to the department, the department shall determine the appropriate
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placement and rehabilitation program for the youth after considering the recommendations made under
41-5-527 by the youth placement committee. Placement is subject to the following limitations:

{a} A youth in need of supervision or adjudicated delinquent for commission of an act that would
not be a criminal offense if committed by an adult may not be placed in a state youth correctional facility.

(b} A youth may not be held in a state youth correctional facility for a period of time in excess of
the maximum period of imprisonment that could be imposed on an adult convicted of the offense or
offenses that brought the youth under the jurisdiction of the youth court. This section does not limit the
power of the department to enter into an aftercare agreement with the youth pursuant to 52-5-1286,

(c) A youth may not be placed in or transferred to a penal institution or other facility used for the
execution of serteree sentences of adults convicted of crimes.

{3) A youth placed in a state youth correctional facility or other facility or program operated by the
department or who signs an aftercare agreement under 52-5-126 must be supervised by the .department.
A youth who is placed in any other placement by the department, the youth court, or the youth court’s
juvenile probation officer must be supervised by the probation officer of the youth court having jurisdiction
over the youth under 41-5-205 whether or not the youth is committed to the department. Supervision by
the youth probation officer includes but is not limited to:

(a) submitting information and documentation necessary for the person, committee, or team that
is making the placement recommendation to determine an appropriate placement for the youth;

{b) securing approval for payment of special education costs from the youth’s school district of
residence or the office of public instruction, as required in Title 20, chapter 7, part 4,

{c} submitting an application to a facility in which the youth may be placed; and

{d) case management of the youth.

{4) The youth court may order a youth to receive a medical or psycholegical evaluation at any time
prior to final disposition if the youth waives the youth’s constitutional rights in the manner provided for in
41-5-303. The county determined by the court as the residence of the youth is responsible for the cost of
the evaluation, except as provided in subsection {5). A county may contract with the department or other
public or private agencies to obtain evaluation services ordered by the court.

{6} The youth court shall determine the financial ability of the youth’'s parents to pay the cost of
an evaluation ordered by the court under subsection {4). If they are financially able, the court shall order
the youth’s parents to pay all or part of the cost of the evaluation.
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{6) The youth court may not order placement or evaluation of a youth at a state youth correctional
facility unless the youth is found to be a delinquent youth or is alleged to have committed an offense that
is transferable to criminal court under 41-5-206.

{7) An evaluation of a youth may not be performed at the Montana state hospital unless the youth
is transferred to the district court under 41-5-206, 41-5-208, or 41-5-1105.

(8) An order of the court may be modified at any time. In the case of a youth committed to the
department, an order pertaining to the youth may be modified only upon notice to the department and
subsequent hearing.

(9) Whenever the court commits & youth to the department, it shall transmit with the dispositional
judgment copies of medical reports, social history material, education records, and any other clinical,
predisposition, or other reports and information pertinent to the care and treatment of the youth.

(10} If a youth is committed to the department, the court shall examine the financial ability of the
youth’s parents or guardians to pay a contribution covering all or part of the costs for the care,
commitment, and treatment of the youth, including the costs of necessary medical, dental, and other heaith
care.

(11} If the court determines that the youth’'s parents or guardians are financially able to pay a
contribution as provided in subsection (10}, the court shall order the youth’s parents or guardians to pay
an amount based on the uniform child support guidelines adopted by the department of public health and
human services pursuant to 40-5-209.

(12) (a) Except as provided in subsection {12)(b}, contributions ordered under this section and each
modification of an existing order are enforceable by immediate or delinquency income withhalding, or both,
under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with this section is
nevertheless subject to withholding far the payment of the contribution without need for an amendment
of the support order or for any further action by the court.

(b) A court-ordered exception from contributions under this section must be in Writing and be
included in the order. An exception from the immediate income withhoiding requirement may be granted
if the court finds that there is:

{i} good cause not to require immediate income withholding; or

{ii) an alternative arrangement between the department and the person who is ordered to pay

. contributions.
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(c) A finding of good cause not to require immediate income withholding must, at a minimum, be
based upon:

{i) a written determination and explanation by the court of the reasons why the implementation of
immediate income withholding is not in the best interests of the youth; and

(i} proof of timely payment of previously ordered support in cases involving modification of
contributions ordered under this section.

{d) An alternative arrangement must:

{i} provide sufficient security to ensure compliance with the arrangement;

{ii} be in writing and be signed by a representative of the department and the person required to
make contributions; and

liii} if approved by the court, be entered into the record of the proceeding.

(13) Upon a showing of a change in the financial ability of the youth’s parents or guardian.s to pay,
the court may modify its orger for the payment of contributions required under subsection (11).

(14) {a) If the court orders the payment of contributions under this section, the department shail
apply to the department of public health and human services for support enforcement services pursuant
to Titie IV-D of the Social Security Act.

{b) The department of public health and human services may collect and enforce a contribution
order under this section by any means available under law, including the remedies provided for in Title 40,
chapter 5, parts 2 and 4.”

-END-
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STATE OF MONTAMA - FISCAL NOTE

Fiscal Note for SRB0046é, as introduced

DESCRIPTION OF PROPOSED LEGISLATION:
Bn act allowing seizure of the driver’s license of a youth who is delinquent or in need of
supervision.

ASSUMPTICNS:

1. Youth Court probation officers will be authorized to seize a youth’s driver's
license.

2. The probation ocfficer will be required to notify the Department of Justice of the
reason for and the time of the seizure.

3. Youth Court probation officers are not Department of Corrections employees.

4. The Department of Justice, Motor Vehicle Division would need to make changes in the

computer applications to establish new action codes and requirements, establish
flagging standards and procedures to individually identify seized licenses, and
establish expungement routines. It is estimated that this will require 80 hours cf
computer programming, analysis and cocding to accomplish at a cost to the Department
of Justice, Motor Vehicle Division of $1,600,.

5. The Department of Justice, Motor Vehicle Division projects that 12-15 transactions
would occur each month. Each transaction would require approximately one-half hour
of staff time to complete the record updating, flagging and written notification;
or, based upon the projected number of total transaction each month, the equivalent
of 20 minutes daily. The additional work will be absorbed.

ISCAL IMPACT:

FY3asg FYS9
Difference Difference
Department of Justice
Expensjtures:
Cperating Expenses 1,600 D
Eunding:
General Fund 1,600

TEC CAL NOTES:
The term “youth in need of supervision” is being changed to “youth in need of

intervention” in SB0048.

@M : 1'447 W Aoy el /YT,

DEVID LEWIS, BUDGET DIRECTOR DATE MIKE SPRAGUE;%ﬁﬁiMARY‘aéoNSOR DATE

Office of Budget and Program Planning
Fiscal Note for SB0046, as introcduced
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REREFERRED AND

APPROVED BY COM
ON JUDICIARY

SENATE BILL NO. 46
INTRODUCED BY SPRAGUE

ABILLFORANACT ENTITLED: "AN ACT ALLOWING SERZURE CONFISCATION OF THE DRIVER'S LICENSE

OF AYOUTH WHO 15 DELINQUENT OR IN NEED OF SUPERVISION; AND AMENDING SECTIONS 41-5-301,
41-5-403, AND 41-5-623, MCA.."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 41-5-301, MCA, is amended to read:

"41-5-301. Preliminary investigation and disposition. (1) Whenever the court receives information
from any agency or person, including a parent or guardian of a youth, based upon reascnable grounds, that
a youth is or appears to be a delinquent youth or a youth in need of supervision or, being subject to a court
order or consent order, has violated the terms of an order, a probation officer shall make a preliminary
inquiry into the matter.

(2) The probation officer may:

(a) require the presence of any person reievant to the inquiry;

(b) request subpoenas from the judge to accomplish this purpose;

{c) require investigation of the matter by any law enforcement agency or any other appropriate
state or local agency,

(3) If the probation officer determines that the facts indicate a youth in need of care, the matter
must be immediately referred to the department of public health and human services.

{4) (a) The probation officer in the conduct of the preliminary inquiry shali:

(i} advise the youth of the youth’s rights under this chapter and the constitution_s of the state of
Montana and the United States;

(i} determine whether the matter is within the jurisdiction of the court;

liiiy determine, if the youth is in detention or shelter care, whether detention or shelter care shouid
be continued based upon criteria set forth in 41-5-305.

{b) Once relevant information is secured, the prabation officer shall:

(i) determine whether the interest of the public or the youth requires that further action be taken;
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lii} terminate the inquiry upon the determination that no further action be taken; and

liii) release the youth immediately upon the determination that the filing of a petition is not
authorized. |

{6) The probation officer upon determining that further action is required may:

{a) provide counseling, refer the youth and the youth’s parents to another agency providing
appropriate services, or take any other action or make any informal adjustment that does nat involve
probation or detention;

(b} provide for treatment or adjustment involving probation or other disposition authorized under
41-5-401 through 41-5-403 if the treatment or adjustment is voluntarily accepted by the youth's parents
or guardian and the youth, if the matter is referred immediately to the county attorney for review, and if
the probation officer proceeds no further unless authorized by the county attorney; or

{c) refer the matter to the county attorney for filing a petition charging the youth to be a delinquent
youth or a youth in need of supervision.

{6) The county attorney may apply to the youth court for permission to file a petition charging a
youth to be a delinquent youth or a youth in need of supervision. The application must be supported hy
evidence that the youth court may require. If it appears that there is probable cause to believe that the
allegations of the petition are true, the youth court shall grant leave to file the petition,

{7} A petition charging a youth held in detention must be filed within 7 warking days from the date
that the youth was first taken into custody or the petition must be dismissed and the youth released unless
good cause is shown to further detain the youth.

(8) If a petition is not filed under this section, the complainant and victim, if any, must be informed
by the probation officer of the action and the reasons for not filing and must be advised of the right to
submit the matter to the county attorney for review. The county attorney, upon receiving a request for
review, shall consider the facts, consult with the probation officer, and make the final decision as to

whether a petition is filed."

Section 2. Section 41-5-403, MCA, is amended to read:
"41-5-403. Disposition permitted under informal adjustment -- contributions by parents or

guardians for youth’s care. {1} The following dispositions may be imposed by informal adjustment:

(a) praobation;

{Leglistative .
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{b) placement of the youth in substitute care in a youth care facility, as defined in 41-3-1102, and
as determined by the department;

{c) placement of the youth with a private agency responsible for the care and rehabilitation of the
youth as determined by the department;

(d) restitution upon approval of the youth court judge;

(e} placement of the youth under home arrest as provided in Title 46, chapter 18, part 10;

(f) seizare CONFISCATION of the youth’s driver’s license, if the youth has one, by the probation

officer for a specified period of time, NOT TO EXCEED 90 DAYS. Upon-seizure—the THE probation officer

CONFISCATION AND ITS DURATION. THE DEPARTMENT OF JUSTICE MAY NOT ENTER THE

CONFISCATION ON THE YOUTH'S DRIVING RECORD. THE PROBATION OFFICER SHALL NOTIFY THE

DEPARTMENT OF JUSTICE WHEN THE CONFISCATED DRIVER'S LICENSE HAS BEEN RETURNED TO THE

YOUTH. A YOUTH'S DRIVER'S LICENSE MAY BE CONFISCATED UNDER THIS SUBSECTION MORE THAN

ONCE. THE PROBATION OFFICER MAY, IN THE PROBATION QFFICER'S DISCRETION, RETURN A

YOUTH'S CONFISCATED DRIVER'S LICENSE BEFORE THE TERMINATION OF THE TIME PERIOD FCR

WHICH IT HAD BEEN CONFISCATED.

(2) In determining whether restitution is appropriate in a particular case, the following factors may
be considered in addition to any other evidence:

(a) age of the youth;

{b) ability of the youth to pay;

(c) ability of the parents, legal guardian, or persons contributing to the youth’s delinquency or need
for supervision to pay;

{d) amount of damage to the victim; and

(e) legal remedies of the victim. Howaever, the ability of the victim or the victim’s insurer to stand
any loss may not be considered in any case.

{3) If the youth violates an aftercare agreement as provided for in 52-5-126, the youth must be
returned to the court for further disposition. A youth may not be placed in a state youth correctional facility

under informal adjustment.
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(4} If the youth is placed in substitute care requiring payment by the department, the court shall
examine the financial ability of the youth's parents or guardians to pay a contribution covering all or part
of the costs for the care, placement, and treatment of the youth, including the costs of necessary medical,
dental, and other health care.

(5) If the court determines that the youth’s parents or guardians are financially able tc pay a
contribution as provided in subsection (4}, the court shall order the youth’s parents ar guardians to pay an
amount based on the uniform child support guidelines adopted by the department of public health and
human services pursuant to 40-5-209.

(6) (a) Except as provided in subsection {6}{b), contributions ordered under this section and each
modification of an existing order are enforceable by immediate or delinquency income withholding, or both,
under Title 4C, chapter 5, part 4. An order for contribution that is inconsistent with this section is
nevertheless subject to withholding for the payment of the contribution without need for an amendment
of the support order or for any further action by the court.

{b) A court-ordered exception from contributions under this section must be in writing and be
included in the order. An exception from the immediate income withholding requirement may be granted
if the court finds that there is:

{i) good cause not to require immediate income withholding; or

{ii} an alternative arrangement between the department and the person who is ordered to pay

contributions.

{c) A finding of good cause not to require immediate income withholding must, at a minimum, be
based upon:

{i} a written determination and explanation by the court of the reasons why the implementation of
immediate income withholding is not in the best interests of the child: and

(i) proof of timely payment of previously ordered support in cases involving modification of
contributions ordered under this section.

{d) An alternative arrangement must:

{i} provide sufficient security to ersure compliance with the arrangement;

(i} be in writing and be signed by a representative of the department and the person required to

make contributions; and

{iii} if approved by the court, be entered into the record of the proceeding.
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(7} (&) If the court orders the payment of contributions under this section, the department shall
apply to the department of public health and human services for support enforcement services pursuant
to Title IV-D of the Social Security Act.

(b) The department of public health and human services ;nay collect and enforce a contribution
order under this section by any means available under law, inciuding the remedies provided for in Title 40,

chapter 5, parts 2 and 4."

Section 3. Section 41-5-523, MCA, is amended to read:

"41-5-523. Disposition -- sentence to correctional facility -- commitment to department --
placement and evaluation of youth -- restrictions. (1) If a youth is found to be a delinquent youth or a youth
in need of supervision, the youth court may enter its judgment making one or mare of the following
dispositions:

(a) retain jurisdiction in a disposition provided under subtsection (1}{b) or (1)}{d};

{b) place the youth on probation;

(¢} subject to subsections (1}{n}{i}, (2}{(a), (2){b), and (8), sentence a youth to one of the state
youth correctional facilities established under 52-5-101 and, as part of the sentence, deny the youth
eligibility for release without the express approval of the sentencing judge until the youth reaches 18 years
of age. A youth may not be sentenced to a state youth correctional facility unless the department informs
the judge that space is available for the youth at that facility. The sentencing judge may not place
limitations on the release unless recommended by the youth placement committee.

(d) require a youth found to be delinquent to register as a sex offender pursuant to 46-1B-254 and
486-23-506;

(e} place the youth in an in-state residence that ensures that the youth is accountable, provides
for rehabilitation, and protects the public. Before placement, the sentencing judge shall seek and consider
placement recommendations from the youth placement committee. The judge may not place the youth in
an in-state residence unless the department informs the judge that resources are available for placement
of the youth at that residence.

{f} commit the youth to the department. In an order committing a youth to the department:

{i} the court shall determine whether continuation in the youth’s own hcme would be contrary to

the welfare of the youth and whether reasonable efforts have been made to prevent or eliminate the need
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for removal of the youth from the youth's home;

(i) in the case of a delinquent youth who is determined by the court to be a serious juvenile
offender, the judge may specify that the youth be placed in a state youth correctional facility if the judge
finds that the placement is necessary for the protection of the public. The court may order the department
to notify the court within 5 working days before the proposed release of a youth from a youth correctional
facility. Once a youth is committed to the department for placement in a state youth correctional facility,
the department is responsibie for determining an appropriate date of release into an appropriate placement.

{g) order restitution by the youth or the youth’s parents;

{h) impose a fine as authorized by law if the viclation alleged would constitute a criminal offense
if committed by an adult;

(i) require the performance of community service;

(j) require the youth, the youth's parents or guardians, or the persons having legal custody of the
youth to receive counseling services;

{k} require the medical and psychological evaluation of the youth, the youth’s parents or guardians,
or the persons having legal custody of the youth;

(I) require the parents, guardians, or other persons having legal custody of the youth to furnish
services that the court may designate;

{m) order further care, treatment, evaluation, or relief that the court considers beneficial to the
youth and the community and that does not obligate funding from the department for services outside the
state of Montana without the department’s approval, except that a youth may not be placed by a youth
court in a residential treatment facility as defined in 50-5-101. Only the department may, pursuant to
subsection {1}(f), piace a youth in a residential treatment facility.

{n}) commit the youth to a mental health facility if, based upon the testimony of a professional
person as defined in 53-21-102, the court finds that the youth is seriously mentally iil as defined in
53-21-102. The youth is entitled to all rights provided by 53-21-114 through 53-21-119,

{i} A youth adjudicated mentally ill or seriously mentally ill, as defined in 53-21-102, may not be
committed or sentenced t0 a state youth correctional facility.

(i} A youth adjudicated to be mentally ill or seriously mentally ill after placement in or sentencing
to a state youth correctional facility must de movéd to a more appropriate placement in response to the

youth’s mental health needs and consistent with the disposition alternatives available in 53-21-127.
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{o) place the youth under home arrest as provided in Title 48, chapter 18, part 10-;

{p) _order seizure CONFISCATION of the youth’s driver’s license, if the youth has one, by the

probation officer for a specified period of time, NOT TO EXCEED 90 DAYS. Upen seizwre—the THE

probation officer shall notify the department of justice of the reasenforand-timepered-oithe-seizure—The

terminatess CONFISCATION AND ITS DURATION. THE DEPARTMENT OF JUSTICE MAY NOT ENTER THE

CONFISCATICON ON THE YOUTH'S DRIVING RECORD. THE PROBATION OFFICER SHALL NOTIFY THE

DEPARTMENT OF JUSTICE WHEN THE CONFISCATED DRIVER'S LICENSE HAS BEEN RETURNED TQO THE

YOUTH. AYQUTH'S DRIVER'S LICENSE MAY BE CONFISCATED UNDER THIS SUBSECTION MORE THAN

ONCE. THE PROBATION OFFICER MAY, IN THE PROBATION OFFICER'S DISCRETION, RETURN A

YOUTH'S CONFISCATED DRIVER'S LICENSE BEFORE THE TERMINATION OF THE TIME PERIOD FOR

WHICH IT HAD BEEN CONFISCATED.

(2) When a youth is committed to the department, the department shall determine the appropriate
placement and rehabilitation program for the youth after considering the recommendations made under
41-5-527 by the youth placement committee. Placement is subject to the following limitations:

(a) A youth in need of supervision or adjudicated delinquent for commission of an act that would
not be a criminal offense if committed by an adult may not be placed in a state youth correctionai facility.

(b} A youth may not be held in a state youth correctional facility for a pericd of time in excess of
the maximum period of imprisonment that could be imposed on an adult convicted of the offense or
offenses that brought the youth under the jurisdiction of the youth court. This section does not limit the
power of tﬁe department to enter into an aftercare agreement with the youth pursuant to 52-5-126.

(¢} A youth may not be placed in or transferred to a penal institution or other facility used for the
execution of sertenee sentences of adults convicted of crimes.

(3) A youth placed in a state youth correctional facility or.other facility or program operated by the
department or who signs an aftercare agreement under 52-5-126 must be supervised by the department.
A youth who is placed in any other placement by the department, the youth court, or the youth court’s
juvenile probation officer must be supervised by the probation officer of the youth court having jurisdiction
over the youth under 41-5-205 whether or not the youth is committed to the department. Supervision by
the youth probation officer includes but is not limited to:

Legislative

 Services -7- ~ sB48
\ijsmn



55th Legislature SB0046.02

-—

[ TR (< TR+ « L N N« B & 1 N L

WO N NN NN NN NN em a2 A e a3

{a) submitting information and documentation necessary for the person, committee, or team that
is making the placement recommendation to determine an appropriate placement for the youth;

(b) securing approval for payment of special education costs from the youth's school district of
residence or the office of public instruction, as required in Title 20, chapter 7, part 4;

{c) submitting an application to a facility in which the youth may be placed; and

{d) case management of the youth.

{4) The youth court may order a ynuth to receive a medical or psychological evaluation at any time
prior to final disposition if the youth waives the youth’s constitutional rights in the manner provided for in
41-5-303. The county determined by the ¢court as the residence of the youth is respansible for the cost of
the evaluation, except as provided in subsection (5). A county may contract with the department or other
public or private agencies to obtain evaluation services ardered by the court.

{8) The youth court shall determine the financial ability of the youth’s parents to pay the cost of
an evaluation ordered by the court under :;ubsection (4). If they are financially able, the court shall order
the youth’s parents to pay all or part of the cost of the evaluatian.

{6) The youth court may not order placement or evaluation of a youth at a state youth correctional
facility unless the youth is found to be a delinquent youth or is alleged to have committed an offense that
is transferable to criminal court under 41-5-2086.

{7} An evaluation of a youth may not be performed at the Montana state hospital unless the youth
is transferred to the district court under 41-5-206, 41-5-208, or 41-56-1105.

(8) An order of the court may be modified at any time. In the case of a youth committed to the
department, an order pertaining to the youth may be muodified only upon notice to the department and
subsequent hearing.

{9) ‘Whenever the court commits a youth to the department, it shall transmit with the dispositional
judgment copies of medical reports, sacial history material, education records, and any other clinical,
predisposition, or other reports and information pertinent to the care and treatment of the youth.

(10) If a youth is committed to the department, the court shall examine the financial ability of the
youth’s parents or guardians to pay a contribution covering all or part of the costs for the care,
commitment, and treatment of the youth, including the costs of necessary medical, dental, and other health
care.

(11) If the court determines that the youth’s parents or guardians are financially able to pay a
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contribution as provided in subsection (10), the court shall order the youth’s parents or guardians to pay
an amount based on the uniform child support guidslines adopted by the department of public health and
human services pursuant to 40-5-209,

{12) (a) Except as provided in subsection {12}{b}, contributions ordered under this section and each
modification of an existing order are enforceable by immediate or delinquency income withholding, or both,
under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with this section is
nevertheless subject to withholding for the payment of the contribution without need for an amendment
of the support order or for any further action by the court.

(b) A court-ordered excepticn from contributions under this section must be in writing and be
included in the order. An exception from the immediate income withholding requirement may be granted
if the court finds that there is:

{i} good cause not to require immediate income withholding; or

{ii} an aiternative arrangement between the department and the person who is ordered to pay
contributions.

{c) A tinding of good cause not to require immediate income withholding must, at a minimum, be
based upon:

(i) a written determination and explanation by the court of the reasons why the implementation of
immediate income withholding is not in the best interests of the youth; and

{ii} proof of timely payment of previously ordered support in cases involving modification of
contributions ordered under this section,

{d) An alternative arrangement must:

{i} provide sufficient security to ensure compliance with the arrangement;

(ii) be in writing and be signed by a representative of the department and the person required to
make contributions; and

(iiiy if approved by the court, be entered into the record of the proceeding.

{13) Upon a showing of a change in the financial ability of the youth’s parents or guardians to pay,
the court may modify its order for the payment of contributions required under subsection (11}.

{14) {a) If the court orders the payment of contributions under this section, the department shall
apply to the department of pubiic health and human services for support enforcement services pursuant
to Title IV-D of the Social Security Act.
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1 {b} The department of public health and human services may collect and enforce a contribution
order under this section by any means available under law, including the remedies provided for in Title 40,

2
3 chapter 5, parts 2 and 4."
4

-END-
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SENATE BILL NO. 46
INTRODUCED BY SPRAGUE

ABILLFORANACTENTITLED: "AN ACT ALLOWING SEIZURE CONFISCATION OF THE DRIVER'S LICENSE

OF AYOUTH WHO IS DELINQUENT OR IN NEED OF SUPERVISION; AND AMENDING SECTIONS 41-5-301,
41-5-403, AND 41-5-5623, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 41-5-301, MCA, is amended to read:

"41-5-301. Preliminary investigation and disposition. (1} Whenever the court receives information

from any agency or person, including a parent or guardian of a youth, based upon reasonable grounds, that

a youth is or appears to be a delinquent youth or a youth in need of supervision or, being subject to a court
order or consent order, has violated the terms of an order, a probation officer shall make a preliminary
inquiry into the matter.

(2) The probation officer may:

(a) require the presence of any person relevant to the inquiry;

(b) request subpoenas from the judge 1o accomplish this purpose;

(c) require investigation of the matter by any law enforcement agency or any other appropriate
state or local agency.

{3) I the probation officer determines that the facts indicate a youth in need of care, the matter
must be immediately referred to the department aof public health and human services.

(4) {a) The probation officer in the conduct of the preliminary inquiry shall:

(i} advise the youth of the youth’s rights under this chapter and the constitutions of the state of
Montana and the United States;

(i) determine whether the matter is within the jurisdiction of the court;

(iiiy determine, if the youth is in detention or shelter care, whether detention or shelter care should
be continued based upon criteria set forth in 41-5-305.

{b) Once relevant information is secured, the probation officer shall:

(i} determine whether the interest of the public or the youth reguires that further action be taken;

Legislative
eryi'cgs -1- SB 46
“\ Djvision 2ND RD--2ND HOUSE

AS AMENDED



556th Legislature SB0046.03

O WO N W N =

-t mdA A ek =3 md ek el omd e
W o N T s W N -

20
21
22
23
24
25
26
27
28
29
30

(i) terminate the inquiry upon the determinatian that no further action be taken; and

(iii) release the youth immediately upon the determination that the filing of a petition is not
authorized.

(6) The probation officer upon determining that further action is required may:

(a) provide counseling, refer the youth and the youth’s parents to another agency providing
appropriate services, or take any other action or make any informal adjustment that does not involve
probation or detention;

(b} provide for treatment ar adjustment involving probation or other disposition authorized under
41-5-401 through 41-5-403 if the treatment or adjustment is voluntarily accepted by the youth’s parents
or guardian and the youth, if the matter is referred immediately to the county attorney for review, and if
the probation officer proceeds no further unless authorized by the county attorney; or

{c) refer the matter to the county attorney for filing a petition charging the youth to be a delinquent
youth or a youth in need of supefvision.

{6} The county attorney may apply to the youth court for permission to file a petition charging a
youth to be a delinquent youth or a youth in need of supervision. The application must be supported by
evidence that the youth court may require. If it appears that there is probable cause to believe that the
allegations of the petition are true, the youth court shall grant leave to file the petition.

{7) A petition charging a youth heid in detention must be filed within 7 working days from the date
that the youth was first taken into custody or the petition must be dismissed and the youth released unless
good cause is shown to further detain the youth.

(8) If apetition is not filed under this section, the complainant and victim, if any, must be informed
by the probation officer of the action and the reasons for not filing and must be advised of the right to
submit the matter to the county attorney for review. The county attorney, upon receiving a request for
review, shall consider the facts, co'nsult with the probation officer, and make the final decision as to

whether a petition is filed."

Section 2. Section 41-5-403, MCA, is amended to read:

"41-5-403. Disposition permitted under informal adjustment -- contributions by parents or
guardians for youth’s care. {1) The following dispositions may be imposed by informal adjustment:

(a) probation;
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{b) placement of the youth in substitute care in a youth care facility, as defined in 41-3-1102. and
as determined by the department;

{c) placement of the youth with a private agency responsible for the care and rehabilitation of the
youth as determined by the department;

(d} restitution upon approval of the youth court judge;

(e} placement of the youth under home arrest as provided in Title 46, chapter 18, part 10;

(f) estaue CONFISCATION of the youth’'s driver’s license, if the youth has one, by the probation

officer for a specified period of time, NOT TO EXCEED 90 DAYS. Upen-saizgdre—the THE probation officer

shall notify the department of iustice of the reass

CONFISCATION AND ITS DURATION. THE DEPARTMENT OF JUSTICE MAY NOT ENTER THE

CONFISCATION ON THE YOUTH'’S DRIVING RECORD. THE PROBATION OFFICER SHALL NOTIFY THE

DEPARTMENT OF JUSTICE WHEN THE CONFISCATED DRIVER'S LICENSE HAS BEEN RETURNED TO THE

YOUTH. AYOUTH'S DRIVER'S LICENSE MAY BE CONFISCATED UNDER THIS SUBSECTION MORE THAN

ONCE. THE PROBATION OFFICER MAY, IN THE PROBATION OFFICER'S DISCRETION AND WITH THE

CONCURRENCE OF A PARENT OR GUARDIAN, RETURN A YOUTH'S CONFISCATED DRIVER'S LICENSE

BEFORE THE TERMINATION QF THE TIME PERIOD FOR WHICH IT HAD BEEN CONFISCATED. THE

CONFISCATION MAY NOT BE USED BY AN INSURER AS A FACTOR IN DETERMINING THE PREMIUM OR

PART QF A PREMIUM TO BE PAID FOR MOTOR VEHICLE INSURANCE COVERING THE YOUTH QR A

VEHICLE OR VEHICLES DRIVEN BY THE YOUTH, NOR MAY iT BE USED AS GROUNDS FOR DENYING

COVERAGE FOR AN ACCIDENT OR OTHER OCCURRENCE UNDER AN EXISTING POLICY.

{2) In determining whether restitution is appropriate in a particular case, the following factors may
be considered in addition to any other evidence:

(a) age of the youth; '

{b) ability of the youth to pay;

{c) ability of the parents, legal guardian, or persons contributing to the youth’s delinquency or need
for supervision to pay;

{d) amount of damage to the victim; and

{e) legal remedies of the victim. However, the ability of the victim or the victim’s insurer to stand
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any loss may not be considered in any case.

(3} If the youth violates an aftercare agreement as provided for in 52-5-126, the youth must be
returned to the court for further disposition. A youth may not be placed in a state youth correctional facility.
under informal adjustment.

(4) If the youth is placed in substitute care requiring payment by the department, the court shall
examine the financial ability of the youth's parents or guardians to pay a contribution covering all or part
of the costs for the care, placement, and treatment of the youth, including the costs of necessary medical,
dental, and other heafth care.

(5) If the court determines that the youth’s parents or guardians are financially able to pay a
contribution as provided in subsection {4). the court shall order the youth's parents or guardians to pay an
amount based on the uniform child support guidelines adopted by the department of public health and
human services pursuant to 40-5-209.

{6) (a) Except as provided in subsection (6)(b), contributions ordered under this section and each
modification of an existing order are enforceabie by immediate or delinquency income withholding, or both,
under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with this section is
nevertheless subject to withholding for the payment of the contribution without need for an amendment
of the support order or for any further action by the court.

(b} A court-ordered exception from contributions under this section must be in writing and be
included in the order. An exception from the immediate income withholding requirement may be granted
if the court finds that there is:

(i) good cause not to require immedizﬁe income withhoiding; or

(i) an alternative arrangement between the department and the person who is ordered to pay
contributions.

{c) A finding of good cause not to require immediate income withholding must, at a minimum, be
based upon:

{i} awritten determination and explanation by the court of the reasons why the implementation of
immediate income withholding is not in the best inte_rests of the child; and

(i} proof of timely payment of previously ordered support in cases involving modification of
contributions ordered under this section.

{d) An alternative arrangement must:
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{i} provide sufficient security to ensure compliance with the arrangement;

{ii} be in writing and be signed by a representative of the department and the person required to
make contributions: and

(iii) if approved by the court, be entered into the record of the proceeding.

{7) (a) If the court orders the payment of contributions under this section, the department shall
apply to the department of public health and human services for support enforcement services pursuant
to Title IV-D of the Social Security Act.

(b} The department of public health and human services may collect and enforce a contribution
order under this section by any means available under law, including the remedies provided for in Title 40,

chapter b, parts 2 and 4."

Section 3. Section 41-5-523, MCA, is amended to read:

"41-5-523. Disposition -- sentence to correctional facility -- commitment to department --
placement and evaluation of youth -- restrictions. (1)} If a youth is found to be a delinquent youth or a youth
in need of supervision, the youth court may enter its judgment making one or more of the feilowing
dispositions:

{a) retain jurisdiction in a disposition provided un‘der subsection (1){h} or (1){d);

(b} place the youth on probation;

{c) subject to subsections (1){n}{i), {2)(a), {2)}(b), and (6), sentence a youth to one af the state
youth correctional facilities estahlished under 52-5-101 and, as part of the sentence, deny the youth
gligibility for release without the express approval of the sentencing judge until the youth reaches 18 years
of age. A youth may not be sentenced to a state youth correctional facility unless the department informs
the judge that space is available for the youth at that facility. The sentencing judge may not piace
limitations on the release unless recommended by the youth placement committee,

{d} require a youth found to be delinguent to register as a sex offender pursuant to 46-18-254 and
46-23-5086;

(e) place the youth in an in-state residence that ensures that the youth is accountable, provides
for rehabilitation, and protects the public. Before placement, the sentencing judge shall seek and consider
placement recommendations from the youth placement committee. The judge may not place the youth in

an in-state residence unless the department informs the judge that resources are available for placement
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of the youth at that residence.

{fi commit the youth to the department. In an order committing a youth to the department:

{i) the court shall determine whether continuation in the youth’s own hame would be contrary to
the welfare of the youth and whether reasonable efforts have been made to prevent or eliminate the need
for removal of the youth from the youth’s home;

{ii} in the case of a delinquent youth who is determined by the court to be a serious juvenile
offender, the judge may specify that the youth be placed in a state youth correctional facility if the judge
finds that the placement is necessary for the protection of the public. The court may order the department
to notify the court within 5 working days before the proposed release of a youth from a youth correctional
facility. Once a youth is committed to the department for placement in a state youth correctional facility,
the department is responsible for determining an appropriate date of release into an appropriate placement.

{g) order restitution by the youth or the youth’s parents;

{h) impose a fine as authorized by law it the violation alleged weould constitute a criminal offense
if committed by an adult;

(i) require the performance of community service;

{j) require the youth, the youth’s parents or guardians, or the persons having legal custody of the
youth to receive counseling services;

{k) require the medical and psychological evaluation of the youth, the youth’s parents ar guardians,
or the persons having legal custody of the youth;

{I} reguire the parents, guardians, or other persons having legal custody of the youth to furnish
services that the court may designate;

(m) order further care, treatment, evaluation, or relief that the court considers beneficial 1o the
youth and the community and that does not obligate funding from the department for services outside the
state of Montana without the department’'s appraval, except that a youth may not be placed by a youth
court in a residential treatment facility as defined in 50-5-101. Only the department may, pursuant to
subsection {1){f}, place a youth in a residential treatment facility.

{(n] commit the youth to a mental health facility if, based upon the testimony of a professional
person as defined in 53-21-102, the court finds that the youth is seriously mentally ill as defined in
53-21-102. The youth is entitled to all rights provided by 53-21-114 through 53-21-119.

{i} A youth adjudicated mentally i} or seriously mentally iti, as defined in 53-21-102, may not be
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committed or sentenced to a state youth correctional facility.

(i} A youth adjudicated to be mentally ill or seriously mentally ill after placement in or sentencing
to a state youth correctional facility must be moved to a more appropriate placement in response to the
youth’s mental health needs and consistent with the disposition alternatives available in 53-21-127.

(o) place the youth under home arrest as provided in Title 48, chapter 18, part 10+

(p) order seizure CONFISCATION of the youth's driver's license, if the youth has one, by the

probation officer for a specified period of time, NOT TO EXCEED 890 DAYS. Upena-seiadre—the THE

probation officer shall notify the department of justice of the reasen-forand-time-peroed-ofthe-seizure—The

torminates: CONFISCATION AND ITS DURATION. THE DEPARTMENT OF JUSTICE MAY NOT ENTER THE

CONFISCATION N THE YOUTH'S DRIVING RECORD. THE PROBATION GFFICER SHALL NOTIFY THE

DEPARTMENT QF JUSTICE WHEN THE CONFISCATED DRIVER'S LICENSE HAS BEEN RETURNED TO THE

YOUTH. AYOUTH'S DRIVER'S LICENSE MAY BE CONFISCATED UNDER THIS SUBSECT!ON MORE THAN

ONCE. THE PROBATION OFFICER MAY, tN THE PROBATION OFFICER'S DISCRETION AND WITH THE

CONCURRENCE OF A PARENT OR GUARDIAN, RETURN A YOUTH'S CONFISCATED DRIVER'S LICENSE

BEFORE THE TERMINATION OF THE TIME PERIOD FOR WHICH IT HAD BEEN CONFISCATED. THE

CONFISCATION MAY NOT BE USED BY AN INSURER AS A FACTOR IN DETERMINING THE PREMIUM OR

PART OF A PREMIUM TO BE PAID FOR MOTOR VEHICLE INSURANCE COVERING THE YOUTH OR A

VEHICLE OR VEHICLES DRIVEN BY THE YOUTH, NOR MAY IT BE USED AS GROQUNDS FOR DENYING

COVERAGE FOR AN ACCIDENT OR OTHER OCCURRENCE UNDER AN EXISTING POLICY.

(2) When a youth is committed to the department, the department shall determine the appropriate
placement and rehabilitation program for the youth after considering the recommendations made under
41-5-527 by the youth placement committee. Placement is subject to the foliowing limitations:

(a) A youth in need of supervision or adjudicated delinquent for commission of an act that would
not be a criminal offense if committed by an adult may not be placed in a state youth correctional facility.

(b} A youth may not be held in a state youth correctional facility for a period of time in excess of
the maximum period of imprisonment that could be imposed on an adult convicted of the offense or
offenses that brought the youth under the jurisdiction of the youth court. This section does not limit the

power of the dep'artment to enter into an aftercare agreement with the youth pursuant to 52-5-126.

L ;glsl_mlve
ervices -7 -
"\ Bjvisian 7 SB 46



55th Legislature 5B80046.03

N e AW N

Lo B (o B o ¢}

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

{c) A youth may not be placed in or transferred to a penal institution or other facility used for the
execution of sentanse sentences of adults convicted of crimes.

{3} A youth placed in a state youth correctional facility or other facility or program operated by the
department or who signs an aftercare agreernent under 52-5-126 must be supervised by the department.
A youth who is placed in any other placemen‘t by the department, the youth court, or the youth court’s
juvenile probation officer must be supervised by the probation officer of the youth court having jurisdiction
over the youth under 41-5-206 whether or not the youth is committed to the department. Supervision by
the youth probation officer includes but is not iimited to:

(a} submitting information and documentation necessary for the person, committee, or team that
is making the placement recommendation to determine an appropriate placement for the youth;

(b) securing approval for payment of special education costs from the youth’s school district of
residence or the office of public instruction, as required in Title 20, chapter 7, part 4;

(c} submitting an application to a facility in which the youth may be placed; and

(d) case management of the youth.

(4) The youth court may arder a youth to receive a medical or psychological evaluation at any time
prior to final disposition if the youth waives the youth’s constitutional rights in the manﬁer provided for in
41-5-303. The county determined by the court as the residence of the youth is responsible for the cost of
the evaluation, except as provided in subsection (5). A county may contract with the department or other
public or private agencies tc obtain evaluation services ordered by the court.

(5) The youth court shall determine the financial ability of the youth’s parents to pay the cost of
an evaluation ordered by the court under subsection (4). If they are financially able, the court shall order
the youth's parents to pay all or part of the cost of the evaluation.

(6) The youth court may not order placement or evaluation of a youth at a state youth correctional
tacility unless the youth is found to be a delinquent youth or is alleged to have committed an offense that
is transtferable to criminal court under 41-5-206.

{7) An evaluation of a youth may not be performed at the Montana state hospital unless the youth
is transferred to the district cou.rt under 41-5-206, 41-5-208, or 41-6-11085,

(8) An order of the court may be modified at any time. In the case of a youth committed to the

department, an order pertaining to the youth may be modified only upon notice to the department and

subsequent hearing.
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{9) Whenever the court commits & youth to the department, it shall transmit with the dispositional
judgment copies of medical reports, social history material, education records, and any other ciinical,
predisposition, or other reports and information pertinent to the care and treatment of the vouth.

(10) If a youth is committed to the department, the court shall examine the financial ability of the
youth’s parents or guardians to pay a contribution covering all or part of the costs for the care.
commitment, and treatment of the youth, including the costs of necessary medical, dental, and other health
care.

(11) If the court determines that the youth's parents or guardians are financially able to pay a
contribution as provided in subsection {10}, the court shall order the youth’s parents or guardians to pay
an amount based on the uniform child support guidelines adopted by the department of public health and
human services pursuant to 40-5-209.

(12} (a} Except as provided in subsection {12}(b), contributions ardered under this section and each

modification of an existing order are enforceable by immediate or delinquency income withholding, or both,

- under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with this section is

nevertheless subject to withholding for the payment of the contribution without need for an amendment
of the support order or for any further action by the court.

(b} A court-ordered exception fram contributions under this section must be in writing and be
included in the order. An exception from the immediate income withholding requirement may be granted
if the court finds that there is:

(i) good cause not to require immediate income withholding; or

(i} an alternative arrangement between the department and the person who is ordered to pay
contributions.

(¢} A finding of good cause not to require immediate income withholding must, at a minimum, be
based upon:

(i} a written determination and explanation by the court of the reasons why the implementation of
immediate income withholding is not in the best interests of the youth; and

(ii) proaf of timely payment of previously ordered support in cases involving modification of
contributions ordered under this section.

(d) An alternative arrangement must:

{iy provide sufficient security to ensure compliance with the arrangement;
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(i) be in writing and be signed by a representative of the department and the person required to
make contributions; and

{iii) if approved by the court, be entered into the record of the proceeding.

{13) Upon a shawing of a change in the financial ability of the youth's parents or guardians to pay,
the court may modify its order for the payment of contributions required under subsection {11).

{14} (a) If the court arders the payment of cantributions under this section, the department shall
apply to the department of public health and human services for support enforcement services pursuant
to Title IV-D of the Social Security Act.

{b) The department of public health and human services may collect and enforce a contribution
order under this section by any means available under law, including the remedies provided for in Title 40,
chapter b, parts 2 and 4."

-END-
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STATE OF MONTANA - FISCAL NCTE

Fiscal Note for SB0046, second reading-second house

DESCRIPTICN OF PROPOSED LEGISLATION:

An act allowing confiscation of the driver’s license of a youth who is delingquent or in
need of supervision.

ASSUMPTIONS:

1. Youth Court probation officers will be authorized to confiscate a youth’s driver’'s
license.

Z. The probation officer will be required to notify the Department of Justice of the
confiscation and its duration.

3. Youth Court probation officers are not Department of Ccrrections employees.

4. The Department of Justice will flag the driver’s license file to alert law
enforcement and to eliminate the possibility of the individual obtaining a duplicate
driver’s license during the cenfiscation period. This can be accomplished without
making changes in the existing driver control computer application.

5. The Department of Justice, Motor Vehicle Division projects that 12-15 transactions

would occur each month. Fach transaction will require approximately one-half hour

of staff time to complete the record updating, flagging, and written notification;

or, based upon the projected number of total transacticon each menth, the equivalent
of 20 minutes daily. The additional work will be absorbed.

FISCAL IMPACT:

There is no fiscal impact tc the state.

g

77 “*f/ e 347

DATE MIKE SPRAGUE//PRIMA%ﬁ SPONSOR I DATE

I5, BUDGET DIRECTCR

Office of Budget and Program Planning

Fiscal Note for SB0046, second reading-
second house
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SENATE BILL NO. 46
INTRODUCED BY SPRAGUE

ABILLFORANACT ENTITLED: "AN ACT ALLOWING SEIZURE CONFISCATION OF THE DRIVER'S LICENSE

OF AYOUTH WHO iS DELINQUENT OR IN NEED OF SUPERVISION; AND AMENDING SECTIONS 41-5-301,
41-5-403, AND 41-5-523, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE CF MONTANA:

Section 1. Section 41-5-301, MCA, is amended to read:

"41-5-301. Preliminary investigation and disposition. {1) Whenever the court receives information

from any agency or person, including a parent or guardian of a youth, based upon reasonable grounds, that

a youth is or appears to be a delinquent youth_or a youth in need of supervision or, being subject to a court
order or consent order, has violated the terms of an order, a probation officer shall make a preliminary
inquiry into the matter.

(2) The probation officer may:

(@) require the presence of any person relevant to the inquiry;

{b) request subpoenas from the judge 1o accomplish this purpose;

{c) require investigation of the matter by any law enfercement agency or any other appropriate
state or local agency.

{3) If the probation officer determines that the facts indicate a youth in need of care, the matter
must be immediately referred to the department of public health and human services,

(4) {a) The probation otfficer in the conduct of the preliminary inquiry shail:

{iy advise the youth of the youth’s rights under this chapter and the constitutions of the state of
Montana and the United States;

{ii}y determine whether the matter is within the jurisdiction of the court;

{iiiy determine, if the youth is in detention or shelter care, whether detention or shelter care should
be continued based upon criteria set forth in 41-5-305.

{b) Once relevant information is secured, the probation officer shall:

(i) determine whether the interest of the public or the youth requires that further action be taken;

"Legislative
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(i) terminate the inquiry upon the determination that no further action be taken; and

(i) release the youth immediately upon the determination that the filing of a petition is not
authorized.

(5} The probation officer upon determining that further action is required may:

(a) provide counseling, rafer the youth and the youth’'s parents to another agency providing
appropriate services, or take any other action or make any informal adjustment that does not involve
probation or detention;

{b} provide for treatment or adjustment involving probaticn or other disposition authorized under
41-5-401 through 41-5-403 if the treatment or adjustment is voluntarily accepted by the youth’s parents
or guardian and the youth, if the matter is referred immediately to the county attorney for review, and if
the probation officer proceeds no further unless authorized by the county attorney; or

(c} refer the matter to the county attorney for filing a petition charging the youth to be a deiinquent
youth or a youth in need of supervision,

(6) The county attorney may apply to the youth court for permission to file a petition charging a
youth t¢ be a delinquent youth or a2 youth in need of supervision. The application rﬁust be supported by
evidence that the youth court may require. if it appears that there is probable cause to believe that the
allegations ¢f the petition are true, the youth court shall grant leave to file the petition.

{71 A petition charging a youth held in detention must be filed within 7 working days from the date
that the youth was first taken into custody or the petition must be dismissed and the youth released uniess
geod cause is shown to further detain the youth.

(8] If a petition is not filed under this section, the complainant and victim, if any, must be informed
by the probation officer of the action and the reasons for not filing and must be advised of the right to
submit the matter to the county attorney for review, The county attorney, upon receiving a request for
review, shall consider the facts, consult with the probation officer, and make the final decision as to

whether a petition is filed."”

Section 2. Section 41-5-403, MCA, is amended to read:
"41-5-403. Disposition permitted under informal adjustment -- contributions by parents or
guardians for youth's care. (1) The following dispositions may be imposed by informai adjustment:

{a} probation;
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(b} placement of the youth in substitute care in a youth care facility, as defined in 41-3-1102. and
as determined by the department;

{¢) placement of the youth with a private agency responsible for the care and rehabﬂ"ntation of the
youth as determined by the department;

(d) restitution upon approval of the youth court judge;

{e) placement of the youth under home arrest as provided in Title 46, chapter 18, part 10;

{f) seizare CONFISCATION of the youth’s driver’s license, if the youth has one, by the probation

officer for a specified period of time, NOT TO EXCEED 90 DAYS. Uporseizure—the THE probation officer

shall notify the department of justice of the reass

CONFISCATION AND ITS DURATION. THE DEPARTMENT QF JUSTICE MAY NOT ENTER _THE

CONFISCATION ON THE YOUTH'S DRIVING RECORD. THE PROBATION OFFICER SHALL NOTIFY THE

DEPARTMENT OF JUSTICE WHEN THE CONFISCATED DRIVER'S LICENSE HAS BEEN RETURNED TO THE

YOUTH. A YOUTH'S DRIVER'S LICENSE MAY BE CONFISCATED UNDER THIS SUBSECTION MCRE THAN

ONCE. THE PROBATION OFFICER MAY, IN THE PROBATION OFFICER'S DISCRETION AND WITH THE

CONCURRENCE OF A PARENT OR GUARDIAN, RETURN A YOUTH'S CONFISCATED DRIVER'S LICENSE

BEFORE THE TERMINATION OF THE TIME PERIOD FOR WHICH IT HAD BEEN CONFISCATED. THE

CONFISCATICN MAY NOT BE USED BY AN INSURER AS A FACTOR IN DETERMINING THE PREMIUM OR

PART OF A PREMIUM TO BE PAID FOR MOTOR VEHICLE INSURANCE COVERING THE YOUTH OR A

VEHICLE OR VEHICLES DRIVEN BY THE YOUTH, NOR MAY IT BE USED AS GROUNDS FOR DENYING

COVERAGE FOR AN ACCIDENT OR OTHER OCCURRENCE UNDER AN EXISTING POLICY.

{2} In determining whether restitution is appropriate in a particular case, the following factors may
be considered in addition to any other evidence:

(a} age of the youth;

{b) ability of the youth ta pay;

{c} ability of the parents, legal guardian, or persons contributing to the youth's delinquency or need
for supervision to pay; |

{d) amount of damage to the victim; and

le) legal remedies of the victim. However, the ability of the victim or the victim's insurer to stand
"Legislative
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any loss may not be considered in any case.

(3) If the youth violates an aftercare agreement as provided for in 52-5-126, the youth must be

" returned to the court for further disposition. A youth may not be placed in a state youth correctional facility

under informal adjustment.

{4) If the youth is placed in substitute care reguiring payment by the department, the court shall
examine the financial ability of the youth’s parents or guardians to pay a contribution covering all or part
of the costs for the care. placement. and treatment of the youth, including the costs of necessary medical,
dental, and other health care.

{6) if the court determines that the youth’s parents or guardians are financially able to pay a
contribution as provided in subsection {4}, the ccourt shall order the youth’s parents or guardians to pay an
amount based on the uniform child support guidelines adopted by the department of public health and
human services pursuant to 40-5-209.

(6) (a) Except as provided in subsection {6)(b), contributions ordered under this section and each
modification of an existing order are enforceabie by immediate or delinqguency income withholding, or both,
under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with this section is
nevertheless subject to withholding for the payment of the contribution without need for an amendment
of the support arder or for any further action by the court.

(b} A court-ordered exception from contributions under this section must be in writing and be
included in the order. An exception from the immediate income withhelding requirement may be granted
if the court finds that there is:

{i} good cause not to require immedia‘:te income withholding; or

{ii) an alternative arrangement between the department and the person who is ordered to pay
contributions.

{¢) A finding of good cause not ta require immediate income withholding must, at a minimum, be
based upon:

(i) a written determination and explanation by the court of the reasons why the implementation of
immediate income withholding is not in the best interests of the child; and

(i} proof of timely payment of previously ordered support in cases involving modification of
contributions ordered under this section,

{d) An alternative arrangement must:
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{i} provide sufficient security to ensure compliance with the arrangement;

(i} be in writing and be signed by a representative of the department and the person required to
make contributions; and

(iii} if approved by the court, be entered into the record of the proceeding.

(7} (al If the court orders the payment of contributions under this section, the department shal!
apply to the department of public heaith and human services for support enforcement services pursuant
to Title iV-D of the Social Security Act.

(b} The department of public health and human services may collect and enfarce a contribution

order under this section by any means available under law, including the remedies provided for in Title 40,

chapter %, parts 2 and 4."

Section 3. Section 41-5-523, MCA, is amended to read:

"41-5-523. Disposition -- sentence to correctional facility -- commitment to department --
placement and evaluation of youth -- restrictions. (1) If a youth is found to be a delinquent youth or a youth
in need of supervision, the youth court may enter its judgment making one or more of the following
dispositions:

(a) retain jurisdiction in a disposition provided under subsection {(1}{b) or (1}{d};

(b) place the youth on probation;

{c) subject to subsections {1){nili}, (2){a}, (2){b), and (&), sentence a youth to one of the state
youth correctional facilities established under 52-5-101 and, as part of the sentence, deny the youth
eligibility for release without the express approval of the sentencing judge until the youth reaches 18 years
of age. A youth may not be sentenced to a state youth correctional facility uniess the department informs
the judge that space is available for the youth at that facility. The sentencing judge may not place
limitations on the reiease unless recommended by the youth placement committee.

{d) require a youth found to be delinquent to register as a sex offender pursuant to 46-18-254 and
46-23-506;

(e} ptace the youth in an in-state residence that ensures that the youth is accountable, provides

for rehabilitation, and protects the public. Before placement, the sentencing judge shall seek and consider

. placement recommendations from the youth placement committee. The judge may not place the youth in

an in-state residence unless the department informs the judge that resources are available for piacement
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of the youth at that residence.

(f) commit the youth to the department. In an order committing a youth to the department:

{iy the court shall determine whether continuation in the youth’s own home wouid be contrary to
the welfare of the youth and whether reasonable efforts have been made to prevent or eliminate the need
for removal of the youth from the youth’s home;

(i) in the case of a delinguent youth who is determined by the court to be a serious juvenile
offender, tha judge may specify that the youth be placed in a state youth correctional facility if the judge
finds that the placement is necessary for the protection of the public. The court may order the department
to notify the court within 5 working days before the proposed release of a youth from a youth correctional
facility. Once a youth is committed to the department for placement in a state youth correctional facility,
the department is responsible for determining an appropriate date of release into an appropriate placement.

(g) order restitution by the youth or the youth’s parents;

{h) impose a fine as authorized by law if the vialation alleged would constitute a criminal offense
if committed by an adult;

(i) require the performance of community service;

{j) require the youth, the youth’s parents or guardians, or the persons having legal custody of the
youth to receive counseling services;

{k} require the medical and psychological evaluation of the youth, the youth's parents or guardians,
or the persons having legal custody of the youth;

{) require the parents, guardians, or other persons having legal custody of the youth to furnish
services that the court may designate;

{m) order further care, treatment, evaluation, or relief that the court considers beneficial to the
youth and the community and that does not obligate funding from the department for services outside the
state of Montana without the department’s approval, except that a youth may not be placed by a youth
court in a residential treatment facility as defined in 50-5-101. Only the department may, pursuant to
subsection (1)(f), place a youth in a residential treatrment facility.

{n) commit the youth to a mental health facility if, based upon the testimony of a professional
person as defined in 53-21-102, the court finds that the youth is seriously mentally ill as defined in
53-21-102. The youth is entitled to all rights provided by 53-21-114 through 53-21-119.

(i) A youth adjudicated mentally ill or seriously mentally ill, as defined in 53-21-102, may not be

;Le islative
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committed or sentenced to a state youth correctional facility.

{iit A youth adjudicated to be mentally ill or seriously mentally ill after placement in or sentencing
to a state youth correctional facility must be moved to a more appropriate placement in response to the
youth’s mental health needs and consistent with the disposition alternatives available in 53-21-127.

{o) place the youth under home arrest as provided in Title 46, chapter 18, part 10-;

(p] order saizure CONFISCATION of the youth’s driver’s license, if the youth has one, by the

probation ocfficer for a specified period of time, NOT TQ EXCEED 90 DAYS. Upen-eeizura—the THE
probation officer shall notify the department of justice of the reasorfeorand-time-period-oithe-soizure—The

terminates: CONFISCATION AND ITS DURATION, THE DEPARTMENT OF JUSTICE MAY NOT ENTER THE

CONFISCATION ON THE YOUTH'S DRIVING RECORD. THE PROBATION QOFFICER SHALL NOTIFY THE

DEPARTMENT OF JUSTICE WHEN THE CONFISCATED DRIVER'S LICENSE HAS BEEN RETURNED TO THE

YOUTH. AYOQOUTH'S DRIVER'S LICENSE MAY BE CONFISCATED UNDER THIS SUBSECTION MORE THAN

ONCE. THE PROBATION OFFICER MAY, IN THE PROBATION OFFICER'S DISCRETION AND WITH THE

CONCURRENCE OF A PARENT OR GUARDIAN, RETURN A YOUTH'S CONFISCATED DRIVER'S LICENSE

BEFORE THE TERMINATION OF THE TIME PERIOD FOR WHICH IT HAD BEEN CONFISCATED, THE

CONFISCATION MAY NOT BE USED BY AN INSURER AS A FACTOR IN DETERMINING THE PREMIUM OR

PART OF A PREMIUM TO BE PAID FOR MOTOR VEHICLE INSURANCE COVERING THE YOUTH OR A

VEHICLE OR VEHICLES DRIVEN BY THE YOUTH, NOR MAY IT BE USED AS GROUNDS FOR DENYING

COVERAGE FOR AN ACCIDENT OR OTHER OCCURRENCE UNDER AN EXISTING PQLICY.

{2) When a youth is committed to the department, the department shall determine the appropriate
placement and rehabilitation program for the youth after considering the recommendations made under
41-5-527 by the youth placement committee. Placement is subject to the following limitations:

{a) A youth in need of supervision or adjudicated delinquent for commission of an act that would
not be a criminal offense if committed by an adult may not be placed in a state youth correctional facility.

{b} A youth may not be held in a state youth correctional facility for a period of time in excess of
the maximum pericd of imprisonment that could be imposed on an aduilt co-nvicted of the offense or
offenses that brought the youth under the jurisdiction of the youth court. This section does nat limit the

power of the department to enter into an aftercare agreement with the youth pursuant to 52-5-126.
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{cl A youth may not be placed in or transferred to a penal institution or other facility used for the
execution of sentanse sentences of adults convicted of crimes.

{3} A youth placed in a state youth correctional facility or other facility or program operated by the
department or who signs an aftercare agreement under 52-5-126 must be supervised by the department.
A vyouth who is placed in any other placement by the department, the youth court, or the youth court’s
juvenile probation officer must be supervised by the probation officer of the youth court having jurisdiction
over the youth under 41-5-205 whether or not the youth is committed to the department. Supervision by
the youth probation otficer includes but is not limited 10:

{a) submitting information and documentation necessary for the person, committee, or team that
is making the placement recommendation to determine an appropriate placement for the youth;

{b) securing approval for payment of special education costs from the youth's school district of
residence or the office of public instruction, as required in Title 20, chapter 7, part 4,

{c} submitting an application to a facility in which the youth may be placed; and

(d) case management of the youth,

(4) The youth court may order a youth to receive a medical or psychological evaluation at any time
prior to final disposition if the youth waives the youth’s constitutional rights in the manﬁer provided for in
41-5-303. The county determined by thi court as the residence of the youth is responsible for the cost of
the evaluation, except as provided in subsection (5). A county may contract with the department or other
public or private agencies to obtain evaluation services ordered by the court.

(5) The youth court shall determine the financial ability of the youth’s parents to pay the cost of
an evaluation ordered by the court under subsection (4}. If they are financially able, the court shall order
the youth’s parents ta pay all or part of the cost of the evaluation.

(6) The youth court may not order placement or evaiuation of a youth at a state youth correctional
facility unless the youth is found to be a delinguent youth or is alleged to have committed an offense that
is transferable to criminal court under 41-5-2086.

(7) An evaluation of a youth may not be performed at the Montana state hospital unless the youth
is transferred to the district cou.rt under 41-5-206, 41-5-208, ar 41-5-1105,

{8) An order of the court may be moditied at any time. In the case of a youth committed to the

department, an order pertaining to the youth may be modified only upon natice to the department and

subsequent hearing.
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(9) Whenever the court commits a youth to the department, it shali transmit with the dispositional
judgment copies of medical reports, social history material, education records, and any other clinical,
predisposition, or other reports and information pertinent to the care and treatment of the youth.

{10} If a youth is committed to the’departmem, the court shall examine the financial ability of the
youth’'s parents or guardians to pay a contribution covering all or part of the costs for the care,
commitment, and treatment of the youth, including the costs of necessary medicail, dental, and other health
care.

{11) If the court determines that the youth’s parents or guardians are financially able to pay a
contribution as provided in subsection {10), the court shall order the youth’s parents or guardians to pay
an amount based on the uniform child support guidelines adopted by the department of public health and
human services pursuant to 40-5-209,

| {12) (a) Except as provided in subsection {12}{b}, contributions ordered under this section and each
modification of an existing order are enforceable by immediate or delinquency income withhoiding, or both,
under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with this section is
nevertheless subject 1o withholding for the payment of the contribution without need for an amendment
of the support order or for any further action by the court. .

{b} A court-ordered exception from contributions und_er this section must be in writing and be
included in the order. An exception from the immediate income withholding requirement may be granted
if the court finds that there is:

(i' good cause not to require immediate income withholding; or

(i) an alternative arrangement between the department and the person who is ordered to pay
contributions.

{c) A finding of good cause not to require immediate income withholding must, at a minimum, be
based upon:

(i) a written determination and explanation by the court of the reasons why the implementation of
immediate income withholding is not in the best interests of the youth; and

{ii) proof of timely payment of previously ordered support in cases involving modification of
contributions ordered under this section,.

" (d) An alternative arrangement must:

(i} provide sufficient security to ensure compliance with the arrangement;
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(i) be in writing and be signed by a representative of the department and the person required to
make contributions; and

{iii) if approved by the court, be entered into the record of the proceeding.

{13} Upon a showing of a change in the financial ability of the youth's parents or guardians to pay,
the court may modify its order for the payment of contributions required under subsection (11).

{14} (a) If the court orders the payment of contributions under this section, the department shall
apply to the department of public health and human services for support enforcement services pursuant
to Title IV-D of the Social Security Act.

() The department of public health and human services may collect and enforce a contribution
order under this section by any means avaitable under law, including the remedies provided for in Title 40,
chapter 5, parts 2 and 4."

-END-
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