
55th Legislature 

1 

2 

3 

SENATE BILL NO. 45 

INTRODUCED BY HOLDEN 

SB0045.01 

4 A BILL FOR AN ACT ENTITLED:" AN ACT GENERALLY REVISING THE LAWS GOVERNING CONTRACTORS 

5 AND CONTRACTOR REGISTRATION; AMENDING SECTIONS 39-3-703, 39-3-705, 39-9-101, 39-9-102, 

6 39-9-201, 39-9-202, 39-9-204, 39-9-206, 39-9-207, 39-9-211, 39-9-301, 39-9-303, 39-9-401, 39-9-402, 

7 39-9-403, 39-9-404, 39-9-405, 39-9-406, 39-9-407, 39-9-408, 39-9-409, 39-9-410, AND 39-71-1 20, 

8 MCA; REPEALING SECTION 39-9-302, MCA; AND PROVIDING AN EFFECTIVE DATE." 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

11 

12 Section 1. Section 39-3-703, MCA, is amended to read: 

13 "39-3-703. Contractor to furnish bond -- bond requirements -- deposit. ( 1) Except as provided in 

14 subsection (3), a contractor who contracts with any person or entity to do any work or perform any 

15 services for the person or entity shall furnish a surety bond or other form of security that must be: 

16 (al approved by the commissioner; 

1 7 (b) in an amount+ 

18 fit of $e,OOO $10,000 for a !JOROFal ooRtraotoF or $4,000 for a speoialty eoRtraotor if tl=lo contractor 

19 is a solo proprietor, or an independent contractor, or a oorperate eHioeF weFl1iR!l as aR iRdiYieh,1al witl=lout 

20 oRlplo•,«eos; er 

21 (iii equal te a 80RtFaetor's aYerage Rl0Rtl=lly ORlplovee pa;FOII, based OR 12 80RS00UtiYe RlORtl=ls' 

22 pa·,.roll, as ostiFRatod by tl=lo ooFRFRissioRor. Mowe;or, tl=lo aR1ount R'l8'1' not be loss tl=lan $6,000 for a general 

23 oonHaetoF OF $4,000 foF a spooialty oontraotoF aRd R'l8'f not e11oeed $2e,OOO foF an~· eontraotor. Security 

24 is not required if a contractor does not have employees. 

25 (cl in the name of the state of Montana; 

26 (dl for the purpose of guaranteeing: 

27 (i) the wages and fringe benefits of all workers employed by the contractor for the contracted 

28 work; 

29 (ii) all tmEos and eontributione due to tl=le state unemployment insurance contributions and workers' 

30 compensation insurance liability: 
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1 (iii) payment to persons furnishing labor; 

2 (e) filed with the commissioner within 1 week of the making of the contract or the commencement 

3 of work under the contract, whichever comes first. 

4 (2) Only one bond is required on any contractor for each year, and when the bond is filed with and 

5 approved by the commissioner, the commissioner shall certify to any person contracting with a contractor 

6 that the bond is in full force and effect. 

7 (3) In lieu of the surety bond required by subsection (1), the contractor may file with the 

8 department a deposit consisting of cash or other security acceptable to the department. 

9 (4) A change in the name of a business or a change in the type of business may not impair a bond 

1 O for the purposes of this section as long as one of the original applicants for the bond maintains partial 

11 ownership in the business covered by the bond." 

Section 2. Section 39-3-705, MCA, is amended to read: 

12 

13 

14 "39-3-705. Suit on bond. ( 1) Any person, firm, or corporation having a claim against the 

15 contractor for any of the items referred to in 39-3-703 may bring an action on the surety bond in the 

16 district court in the county in which the work was performed or in any county that has jurisdiction over the 

1 7 contractor. 

18 (2) The surety issuing the bond mw;t be named as a party to any suit upon the bond. Action upon 

19 the bond or deposit must be commenced by filing the summons and complaint with the clerk of the 

20 appropriate district court within 1 year from the date of expiration of the certificate of registration that was 

21 in force at the time the claimed labor was performed and benefits accrued, the taMes aRet contribution owing 

22 the state became due, or the claimed contract work was completed. Service of process in an action against 

23 the contractor, the contractor's bond, or the, deposit must be exclusively by service upon the department. 

24 Three copies of the summons and complaint and a fee of $ 1 0 for handling costs must be served by certified 

25 mail upon the department at the time that suit is started. The $10 fee must be deposited in the state special 

26 revenue fund to the credit of the department. The department shall maintain a record, available for public 

27 inspection, of all suits served. Service is not complete until the department receives the $10 fee and three 

28 copies of the summons and complaint. The service constitutes service on the registrant and the surety for 

29 suit upon the bond or deposit. The department sliall mail the summons and complaint or a copy of the 

30 summons and complaint to the registrant at the address listed in the registrant's application and to the 
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1 surety within 48 72 hours after it has been received. 

2 (3) The surety is not liable in an aggregate amount in excess of the amount named in the bond or 

3 for any penalty assessed pursuant to Title 39, chapter 9. The liability for the surety may not accumulate 

4 when the bond has been renewed, continued, reinstated, reissued, or otherwise extended. The surety may, 

5 upon notice to the department and the parties, tender to the clerk of the court that has jurisdiction over the 

6 claim an amount equal to the claims under the bond or the amount of the bond less any judgments, if any, 

7 previously satisfied from the bond and exonerate the bond to the extent of the tender. However, if the 

8 actions commenced and pending at any one time exceed the amount of the bond then unimpaired, claims 

9 must be satisfied from the bond in the following order: 

1 O (a) labor, including employee benefits; 

11 (bl tai1es aAa contributions due to the state; and 

12 (c) any court costs, interest, and attorney fees that a plaintiff may be entitled to recover. 

13 (4) If a final judgment impairs the liability of the surety to the extent that the bond is no longer in 

14 effect in the full amount required in 39-3-703, the department shall suspend the registration of the 

15 contractor until the bond liability has been furnished in the required amount, unimpaired by unsatisfied 

16 judgment claims. If the bond becomes fully impaired, a new bond must be furnished in the amount 

17 prescribed by 39-3-703. 

18 (5) A person who filed and served a summons and complaint as required by this section and who 

19 has an unsatisfied final judgment against the registrant for any items referred to in 39-3-703 may execute 

20 upon the security held by the department by serving a certified copy of the unsatisfied final judgment within 

21 1 year of the date of the entry of the judgment. Upon the receipt of service of the certified copy, the 

22 department shall pay or order to be paid from the deposit, through the district court that rendered the 

23 judgment, a payment toward the unsatisfied judgment. The priority of payment by the department must 

24 be the order of receipt by the department, but the department has no liability for payment in excess of the 

25 amount of the deposit." 

26 

27 Section 3. Section 39-9-101, MCA, is amended to read: 

28 "39-9-101. Purpose. It is the purpose of this chapter to ensure that all construction contractors 

29 are competing fairly and in compliance with state laws." 

30 
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Section 4. Section 39-9-102, MCA,, is amended to read: 

"39-9-102. Definitions. As used in this chapter, the following definitions apply: 

3 ( 1) "GeAtraeter Construction contractor" means a person, firm, or corporation that: 

$B0045.01 

4 (a) in the pursuit of an independent business, offers to undertake, undertakes, or submits a bid to 

5 construct, alter, repair, add to, subtract from, improve, move, wreck, or demolish for another a building, 

6 highway, road, railroad, excavation, or other structure, project, development, or improvement attached to 

7 real estate, including the installation of carpEiting or other floor covering, the erection of scaffolding or other 

8 structures or works, or the installation or ropair of roofing or siding; or 

9 (b) in order to do work similar to that described in subsection (1 )(a) upon the construction 

10 contractor's property, employs members of more than one trade on a single job or under a single building 

11 permit, except as otherwise provided. 

12 (2) "Department" means the department of labor and industry. 

13 (al "GeAeral oeAtraeter" moaAs a iaoAtraetor w"1eeo e1:1oiAeoe eperatieAo ro111:1iro t"1e 1:100 of more 

14 t"1aA twe 1:1Arolateel e1:1ileliAg traeles er orafte, t"1at t"1e aeAtraeter iAteAele to s1:JJ)BF'rioe er J)erferm iA '♦'t"1ele 

15 OF iA part. 

16 (4) "SJ)esialty eeAtraotor" meaAs a eoAtraoter w"1ose eperatieAs ele Rot fall wit"1iA t"1o eefiAitieA 

17 of geAeral eoAtraetor. 

18 (e) "VerifieatieA" meaAs t"1e r00oiIJt aAel el1:1pli0atieA e·r a pelitioal 01:1eeli'♦'ioioA of a oeAtraoter 

19 re11istratioA oars t"1at is e1:1rr0At eA its faee." 

Section 5. Section 39-9-201, MCA, is amended to read: 

20 

21 

22 "39-9-201. Registration required •· prohibited acts -- criminal penalty. (1) OR er before Jul,· 1, 

23 1 99e, eas"1 Each construction contractor shall register with the department. 

24 (2) It is a misdemeanor for a construction contractor to: 

25 (a) advertise, offer to perform work., submit a bid, or perform work as a construction contractor: 

26 (i) without being registered as required by this chapter; or 

27 (ii) when the construction contractor's registration is suspended; 

28 Isl 1:100 a false er e11J)ireel FegistratieA A1:1mber iA p1:1ro"1asiAg er efferiAg to J)1:1ro"1ase aA 

29 aelYertisomoAt for w"1ie"1 a eeAtraeter rogistratieA Al:lmeer is re111:1ireel; or 

30 fel.il!l transfer a valid registration to an unregistered construction contractor to work under a 
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registration issued to another construction contractor. 

2 (3) The department may cause the criminal proceedings for a misdemeanor action under this 

3 chapter to be initiated for prosecution in the lowest court of concurrent jurisdiction in the county where the 

4 infraction occurs." 

5 

6 Section 6. Section 39-9-202, MCA, is amended to read: 

7 "39-9-202. Application for registration -- grounds for denial. (1) An applicant for registration as 

8 a construction contractor shall submit an application under oath on a form to be provided by the department 

9 that must include the following information: 

1 O (a) the applicant's social security number; 

11 (b) proof of compliance with workers' compensation laws; 

1 2 (c) proof of compliance with unemployment insurance laws; 

13 (d) the I.R.S. employer identification number, if any; 

14 (e) the type of contracting activity, such as general or specialty, and, if applicable, the type of 

15 specialty; and 

16 (f) the name and address of: 

17 (i) each partner if the applicant is a firm or partnership; 

18 (ii) the owner if the applicant is an individual proprietorship; 

19 (iii) the corporate officers and registered agent if the applicant is a corporation; or 

20 (iv) the manager of a manager-managed limited liability company or the members of a 

21 member-managed limited liability company and the registered agent if the applicant is a limited liability 

22 company. 

23 (2) The iRfermatieR eeRtaiRed iR the OJ:!J:!lieatieR is a matter of J:!UBlio rooord aRd is OJ:!eR to J:!UBlio 

24 iR6J;l00tiOR, 

25 -!-6t@ Tho department may verify the workers' compensation coverage information provided by 

26 the applicant in subsection (1)(b), including but not limited to information regarding the coverage of an 

27 individual employee of the applicant. If coverage is provided under the laws of another state, the 

28 department may notify the other state that the applicant is employing employees in Montana. 

29 44-t@ Registration must be denied if: 

30 (a) the applicant has been previously registered as a sole proprietor, partnership, limited liability 

( Legislative 
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1 company, or corporation and was a principal or officer of the corporation; and 

2 (b) the applicant has an unsatisfied final judgment in an action based on Title 39, chapter 3, part 

3 7, that was incurred during a previous registration under this chapter." 

4 

Section 7. Section 39-9-204, MCA, is amended to read: 5 

6 "39-9-204. Certificate of registration -- issuance -- duration -- renewal -- suspension. (1) The 

7 department shall issue to the applicant a ce,rtificate of registration upon compliance with the registration 

8 requirements of this chapter. 

9 (2) If the department approves an application, it shall issue a certificate of registration to the 

1 O applicant. The department shall place the expiration date, as determined by rule, on the certificate. Except 

11 as provided in subsection (3), the certificatEI is valid until the earliest date of: 

12 (a) +-'p'8-Elf the expiration date, which must be for a period of at least 2 years but less than 3 years; 

13 (b) the date that the bond expires; or 

14 (c) the date that the workers' compensation or unemployment insurance expires or any applicable 

15 exemption terminates. 

16 (3) The certificate issued under this section to an independent contractor is invalid on the date that 

17 the independent contractor hires employee1s unless the independent contractor provides proof to the 

18 department of workers' compensation coverage for those employees. 

19 (4) A construction contractor may supply a short-term bond or insurance policy to bring its 

20 registration period to the full 1 year. 

21 (5) If a construction contractor's surety bond or other security has an unsatisfied judgment against 

22 it or it is canceled, the construction contractor's registration is automatically suspended on the effective 

23 date of the impairment or cancellation. The department shall give notice of the suspension to the 

24 construction contractor." 

Section 8. Section 39-9-206, MCA, is amended to read: 

"39-9-206. Fees -- education prog1ram. (1) The department shall charge fees for: 

(a) issuance, renewal, and reinstatement of certificates of registration; and 

(b) changes of name, address, or business structure. 

25 

26 

27 

28 

29 

30 (2) The department shall set the fees by administrative rule. The fees shall cover the full cost of 

rLegislative 
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issuing certificates, filing papers and notices, and administering and enforcing this chapter. The costs 

2 include reproduction, travel, per diem, and administrative and legal support costs. 

3 (3) The fees charged in subsection (1 )(a) may not exceed $80 a year, prorated for the period for 

4 which the registration certificate is issued. 

5 (4) The fees collected under this section must be deposited in the state special revenue account 

6 to the credit of the department for the administration and enforcement of this chapter. 

7 (5) The department shall establish, cooperatively with representatives of the building industry, an 

8 industry and consumer information program, funded with 15% of the fees, to educate the building industry 

9 about the registration program and to educate the public regarding the hiring of building construction 

10 contractors. 

11 (6) The fee for a joint application for a certificate of registration and an independent contractor 

12 exemption may not exceed the fee charged for a certificate of registration." 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 9. Section 39-9-207, MCA, is amended to read: 

"39-9-207. Registration prerequisite to suit or lien claim -- limiting liability. (1 l A person engaged 

in the business or acting in the capacity of a construction contractor may not bring or maintain an action 

in any court of this state for the collection of compensation for the performance of any work or for breach 

of contract for which registration is required under this chapter without alleging and proving that the 

construction contractor was a registered construction contractor and held a current and valid certificate of 

registration at the time that the construction contractor entered the contract for the performance of work. 

(2) For the purposes of this section, the court may not find a construction contractor in compliance 

with the registration requirements of this chapter unless: 

(a) the department has on file the information required by 39-9-202; and 

(bl the construction contractor has a current bond or other security as required by 39-9-203. 

(3) In determining whether a construction contractor is in compliance with the registration 

requirements of this chapter, the court shall consider the length of time during which the construction 

contractor did not hold a valid certificate of registration. 

(4) A construction contractor may not bring or maintain a lien claim under Title 71, chapter 3, part 

5, unless the construction contractor is registered at the time of entering into a contract. 

(5) A person, including a construction contractor engaging the services of aRetRer a registered 

1~Legisl!'live 
Services 

Division 
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construction contractor, is not liable as an employer for workers' compensation and unemployment 

2 insurance coverage or for wages and fri11ge benefits pursuant to 39-3-706 for the other registered 

3 construction contractor or for any employee of the other registered construction contractor if the ooAtraotor 

4 person verifies witl=i tl=io ao13artFR0At that tho other construction contractor wiU1 wl=ieFR tl=io ooAtraetor is 

5 eoAtFaetiA§ for servioes is registered as provided under this chapter. Proof of verification is demonstrated 

6 by having a copy of the construction contractor's registration certificate that covers the time period during 

7 which the construction contractor performs the services." 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 10. Section 39-9-211, MCA, is amended to read: 

"39-9-211. Exemptions. This chapter does not apply: 

I 1) to an authorized representative of the United States government, the state of Montana, or any 

incorporated municipality, county, alternative form of local government, irrigation district, reclamation 

district, or other municipal or political corporation or subdivision of this state; 

(2) to an officer of a court acting within the scope of office; 

(3) to a public utility operating undor the regulations of the public service commission or to a rural 

cooperative utility operating under Title 35, chapter 18, in construction, maintenance, or development work 

incidental to its own business; 

(4) to the repair or operation incidental to the discovery or production of oil or gas or incidental to 

the drilling, testing, abandoning, or other operation of an oil or gas well or a surface or underground mine 

or mineral deposit '"''ROA 130rforFR08 lly aA ewAer er lessee; 

(5) to the sale or installation of finished products, materials, or articles of merchandise that are not 

actually fabricated into and do not become a permanent fixed part of a structure; 

(6) to the construction, alteration, improvement, or repair carried on within the limits and 

boundaries of a site or reservation under the exclusive legal jurisdiction of the federal government; 

(7) to a person who only furnished materials, supplies, or equipment without fabricating them into 

or consuming them in the performance of the work of the construction contractor; 

(8) to work or operation on one undertaking or project considered of a casual, minor, or 

inconsequential nature, by one or more contracts, the aggregate contract price of which, for labor and 

materials and all other items, is less than ~00 $2,500 a job. The exemption prescribed in this subsection 

does not apply when the work or construction is only a part of a larger or major operation, whether 

\legislaJive 
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undertaken by the same or .!! different construction contractor, or in which a division of the operation is 

2 made into contracts of amounts of less than~ $2,500 a job for the purpose of evasion of this chapter 

3 or otherwise. n,e exemption prescribed in this subsection does not apply to a person who advertises or 

4 puts out any sign or card or other device that might indicate to the public that the person is a construction 

5 contractor or is qualified to engage in the business of a construction contractor. 

6 (9) 8)(08pt .,.,,ASA werk is p0rf0rA'l0a b'y' a re!'jiSterea BBAtraeter, to a OOAStr1:JetiOA or operatioA 

7 iAoiaoAtal to tAe e0Astr1:Jeti0A or reJiair: farmer or rancher while engaged in a farming, dairying, agriculture, 

8 viticulture, horticulture, or stock or poultry operation; 

9 f<l+i.1.Ql of irri!'jatieA aAs sraiAB!'JO sitoAos ef to an irrigation district or reclamation district; 

1 O (b) of a farA'liA!'J, sair-tiA§, a!'jrie1:Jlt1:Jr0, 1,itio1:Jlt1:Jre, Aorti01:Jlt1:Jro, or steelc er po1:JltP/ operatioA; or 

11 fetilll to an operation related to clearing or other work upon land in rural districts for fire 

1 2 prevention purposes; 

1 3 ++Gl-11ll. to an owner who contracts for a prejeet '"''itl=I work to be performed by a registered 

14 construction contractor, but this exemption does not apply to an owner who is otherwise covered by this 

15 chapter who constructs a residence on the owner's property with the intention and for the purpose of 

16 promptly selling the improved property; 

17 {44H.1.fil to a persoA an owner working on the persoA's owner's property, whether occupied by the 

18 perSBA owner or not, BAS a perseA werkiA!'j BA tl=lo PBFGOA's rosiSOAOO, wl=lotl=lor OWABS b.,, tl=lo JlOFSOA OF 

1 9 Aet-; but this exemption does not apply to a perneA an owner who is otherwise covered by this chapter who 

20 constructs an improvement on the porseA's owner's property with the intention and for the purpose of 

21 promptly selling the improved property, unless the owner has continuously occupied the property as the 

22 owner's primary residence for at least the last 12 months; 

23 f+2·H.1!l. to owners of commercial properties who use their own employees to do maintenance, 

24 repair, and alteration work in or upon their own properties; 

25 ~ilfil to a lieeAseel architect, et civil or professional engineer, or professional land surveyor, 

26 licensed in Montana and acting solely in a professional capacity; 

27 {44-H..1..fil to an electrician or plumber, licensed in Montana, operating within the scope of the license; 

28 ++el-illl to a contract security company, licensed under Title 37, chapter 60, operating within the 

29 scope of the license; et 

30 f+&l-i.lfil to a person who engages in the activities regulated as an employee of a registered 

r Legislative 
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construction contractor with wages as the sole compensation or as an employee with wages as the sole 

2 compensation~ 

3 ( 19) to a person or business, other than an independent contractor, that holds a professional license 

4 issued by the state; 

5 (20) to a water well contractor licensed under Title 37, chapter 43, performing the work of a water 

6 well contractor; 

7 (21) to an enrolled tribal member or an association, business, corporation, or other entity, at least 

8 51 % of which is owned by an enrolled tribal member or members and whose business is conducted solely 

9 within the exterior boundaries of an Indian reservation; or 

1 O 1221 to a person working on the p43rson's own residence, if the residence is owned by a person 

11 other than the resident." 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 11. Section 39-9-301, MCA, is amended to read: 

"39-9-301. Business practices - all¥effieiRg penalty. (1) Except as provided in 39-9-205, a 

person who has registered under one name as provided in this chapter may not engage in the business or 

act in the capacity of a construction contraGtor under any other name unless that name also is registered 

under this chapter. 

(,H E1100JH for telept:teRe e00l1s, all ae¥ertisiRg, eoRtraets, eerrespeReeRee, eares, sigRs, pesters, 

papers, aRe eoeuFReRts tl=tat st:tew a 00RHa13tor's R□FRo or aeeress FRust st:tew tt:te eoRtraetor's RaFRe □ Ael 

assross as registeree uReer tllis ot:tapter. 

( 61 (a) Tt:te al13t:taeeti;1es listiRg of oeAtraetors a1313eariRg iR tt:to ae~·ertisiRg seetioR ef eireetories, 

0l(OlueiRg tele13AORO BOOIIS, aRd all advortisiRg FRUSt SAOW tAe OOAtraoter's 6UffORt registratioR RUFRB0F. 

1-10 1,YOYOF, sigRs OR FROtor vot:tiolos aRd SA pl'OFRises sigRs BO Rot 88AStih1te advortisiRg URdor this soetieA. 

(e) All FR □terials used to dirootlv solioit eusiRess froA'I rMail ousteFRers wAe are Rat eusiRossos fflust 

st:tow a eoRtraoter's e1,1rr0At rogistratioR AUFRBer. A oeRtraotor FRa'f Aot 1,1so a !also or e11pirad rogistratioR 

RUFReer iA purot:tasiRg or oHoriRg to p1,1rot:ta1,o aR ae•tertiseFRoAt. AevortisiRg ey radio or telo•,«isioA is Rot 

suejoet to tl=tis sueseetioR. 

( 4) A ooRtraotor FR a'( Rot ad•,ortise 11:tat tAB eeRtraotor is eeRdod eooauso of tAB so Rd F0f!1,1iree to 

ee filed 13re•1ieee iA 69 Q 206. 

f&till A construction contractor may not falsify a registration number and use it in connection with 
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a solicitation or identification as a construction contractor. An individual construction contractor, partner, 

2 associate, agent, salesperson, solicitor, officer, or employee of a construction contractor shall use a true 

3 name and address at all times while engaged in the business or capacity of a construction contractor or in 

4 activities related to a construction contractor. 

5 ™ill (a) The finding of a violation of this section by the department at a hearing held in 

6 accordance with the Montana Administrative Procedure Act subjects the person who commits the violation 

7 to a penalty of not more than $5,000, as determined by the department. The required hearing may be held 

8 by telephone or by videoconference. A penalty collected under this section must be deposited in the state 

9 special revenue account to the credit of the department for administration and enforcement of this chapter. 

10 (b) Penalties under this section do not apply to a violation that is determined to be an inadvertent 

11 error." 

Section 12. Section 39-9-303, MCA, is amended to read: 

12 

13 

14 "39-9-303. Department to compile and update list of registered construction contractors --

15 availability -- fee. { 1) The department shall compile a list of all construction contractors registered under 

16 this chapter and update the list at least bimonthly. The list is public information and must be available to 

17 the public upon request for a reasonable fee. 

18 (2) The department shall inform a person, firm, or corporation whether a construction contractor 

19 is registered. The department shall provide the information without charge, except for a reasonable fee for 

20 any copies made." 

21 

Section 13. Section 39-9-401, MCA, is amended to read: 22 

23 "39-9-401. Violation -- infraction. t'l-t It is a violation of this chapter and an infraction for any 

24 construction contractor to: 

25 Will aElYortise, offer to perform work, submit a bid, or perform work as a construction contractor 

26 without being registered as required by this chapter; 

27 +lttJll. aEl\'0Ftiao, offer to perform work, submit a bid, or perform work as a construction contractor 

28 when the construction contractor's registration is suspended; or 

29 {el-ill transfer a valid registration to an unregistered construction contractor or allow an 

30 unregistered construction contractor to work under a registration issued to another construction contractor. 
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1 

2 

3 

4 

5 

6 

12) Eaeh day that a eeAtraetor works without l:JeiR!l re!jistered as required l:Jy this eha13ter, werlEs 

while the eeAtraeter' s re!jistratieA is sus13eF~ded, er ,,..,erlEs uAder a re!jistratioA issued te aAether eontractor 

is a sepaFate infraetieA. Eaoh werksito at whieh e eeAtraeter works without l:Jein!l re!JisteFed as re11uired 

ey this ehapter, works ,..,,hile the eentraeter's FB!Jistratien is suspeAded, er works under a re!jistratieA issued 

ta another eontraeter is a seJ3arate infraeti1CHT:-" 

7 Section 14. Section 39-9-402, MCA, is amended to read: 

8 "39-9-402. Violations -- investig~1tions -- citations. I 1 I The department shall appoint compliance 

9 inspectors to investigate alleged or apparent violations of this chapter. An authorized compliance inspector, 

1 O upon presentation of appropriate credential!;, may inspect and investigate worksites at which a construction 

11 contractor had bid or is presently working to determine whether the construction contractor is registered 

12 in accordance with this chapter or rules adopted under 39-9-103 or whether there is a violation of 

13 39-9-401. Upon request of the compliance inspector, a construction contractor or an employee of the 

14 construction contractor shall provide information identifying the construction contractor. 

15 (2) If the employee of an unregiste,red construction contractor is cited by a compliance inspector, 

16 that employee is cited as the agent of the unregistered construction contractor, and issuance of the citation 

17 to the employee is notice to the construction contractor that the construction contractor is in violation of 

18 this chapter. An employee who is cited by a compliance inspector is not liable for any of the alleged 

19 violations contained in the citation unless the employee is also the construction contractor." 

20 

21 

22 

Section 15. Section 39-9-403, MCA, is amended to read: 

"39-9-403. Failure to provide information kJ identifying construction contractor -- misdemeanor. 

23 Willful refusal to provide information identifying a construction contractori as required by 39-9-402i is a 

24 misdemeanor." 

Section 16. Section 39-9-404, MCA, is amended to read: 

25 

26 

27 "39-9-404. Restraining orders -- injunctions. ( 11 If the authorized compliance inspector, upon 

28 investigation or inspection, reasonably beilieves that a construction contractor has failed to register in 

29 accordance with this chapter or the rules adopted under 39-9-103, the department may issue an order 

30 immediately restraining further construction work at the worksite by the construction contractor. The order 

C Legisl!"ive 
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1 5f¼aH must describe the specific violation that necessitated the issuance of the restraining order. The 

2 construction contractor or representative to whom the restraining order is directed may request a hearing 

3 to be conducted pursuant to the Montana Administrative Procedure Act. A request for hearing may not stay 

4 the effect of the restraining order. 

5 (2) In addition to and after having invoked the powers of restraint vested in the department as 

6 provided in subsection ( 1), the department, through the attorney general, may petition the district court to 

7 enjoin any activity in violation of this chapter. A prima facie case for issuance of an injunction must be 

8 established by affidavits and supporting documentation that a restraining order was served upon the 

9 construction contractor and that the construction contractor continued to work after service of the order. 

10 Upon the filing of the petition, the district court has jurisdiction to grant injunctive or other appropriate 

11 relief, pending the outcome of enforcement proceedings under this chapter, or to enforce restraining orders 

12 issued by the department. If the construction contractor fails to comply with a court order, the department 

13 shall petition the district court for an order holding the construction contractor in contempt of court and 

14 for any other appropriate relief." 

15 

16 Section 17. Section 39-9-405, MCA, is amended to read: 

1 7 "39-9-405. Notice of infraction -- service. The department may issue a notice of infraction if the 

18 department reasonably believes that the construction contractor required to be registered by this chapter 

19 has failed to do so or has otherwise committed a violation under 39-9-401. A notice of infraction issued 

20 under this section may be personally served on the construction contractor named in the notice by the 

21 department's compliance inspectors or service may be made by certified mail directed to the construction 

22 contractor named in the notice of infraction. If the construction contractor named in the notice of infraction 

23 is a firm or corporation, the notice may be personally served on any 9Rlflle1•ee officer of the firm or 

24 corporation. If a Aetiee ef iAfFaetieA is f!eFseAally serves lclfleA aA emf!le•,•ee ef a firm er eerf!eratieA, ti=le 

25 aef!artmeAt si=lall seAEl a eef!~• ef ti=le Aetiee by certified mail witi=liA 4 aays ef serviee te ti=le eeAtraeter if ti=le 

26 ae13artffleAt is aele te eetaiA ti=le eeAtraeter's aaaress." 

27 

28 Section 18. Section 39-9-406, MCA, is amended to read: 

29 "39-9-406. Notice of infraction -- form. The form of the notice of the infraction issued under this 

30 chapter must include a statement: 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

( 1) that the notice represents a determination that the infraction has been committed by the 

construction contractor named in the notict! and that the determination is final unless contested as provided 

in this chapter;· 

(2) that the infraction is a civil offense; 

(3) of the specific violation that n,ecessitated the issuance of the notice of infraction; 

(4) of the penalty involved if the infraction is established; 

(5) of the options provided in this chapter for responding to the notice and the procedures 

necessary to exercise these options; 

(6) that at a hearing to contest th•~ notice of infraction, the state has the burden of proving, by a 

preponderance of the evidence, that the infraction was committed and that the construction contractor may 

subpoena witnesses, including the compliance inspector who issued and served the notice of infraction; 

(7) signed by the person who has been served with the notice of infraction that the construction 

contractor promises to respond to the notice of infraction in one of the ways provided in this chapter; 

(8) that refusal to sign the notice of infraction as directed in subsection (7) is a misdemeanor and 

may be punished by a fine, or imprisonment in jail, or both; and 

19) that the construction contractor's failure to respond to a notice of infraction as promised is a 

misdemeanor and may be punished by a fine, or imprisonment in jail, or both." 

19 Section 19. Section 39-9-407, MCA, is amended to read: 

20 "39-9-407. Notice of infraction -- determination -- appeal -- duty to respond. ( 1) Unless contested, 

21 the notice of infraction represents a determination that the construction contractor to whom the notice was 

22 issued committed the infraction. 

23 (2) If a party desires to contest the determination, the party shall file a notice of appeal with the 

24 department within~ 30 days of the issuance of the notice of infraction. The department shall conduct a 

25 hearing in accordance with the Montana Administrative Procedure Act. The department may conduct the 

26 hearing by telephone or by videoconference. 

27 (3) A construction contractor who is issued a notice of infraction shall respond within~ 30 days 

28 of the date of issuance of the notice of infraction. 

29 14) If a construction contractor named in the notice does not elect to contest the notice of 

30 infraction, the construction contractor shall pay to the department the amount of the penalty prescribed 

CLegis~atlve 
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1 for the infraction. When payment of the appropriate penalty is received by the department, the department 

2 shall make the appropriate entry in its records. 

3 (5) If a construction contractor named in the notice elects to contest the notice of infraction, the 

4 construction contractor shall respond by filing an answer of protest with the department, specifying the 

5 grounds of protest." 

Section 20. Section 39-9-408, MCA, is amended to read: 

6 

7 

8 "39-9-408. Notice of infraction -- failure to respond -- refusal to sign -- penalty. {1) If a 

9 construction contractor issued a notice of infraction fails to respond within the prescribed response period, 

10 the construction contractor is guilty of a misdemeanor and the department may cause the criminal 

11 proceedings to be initiated against the person for prosecution in the lowest court of concurrent jurisdiction 

1 2 in the county where the infraction occurred. 

13 (2) After a final determination by the department that an infraction has been committed, a 

14 construction contractor who fails to pay a penalty within 30 days, unless waived, reduced, or suspended 

15 pursuant to 39-9-410, and who fails to file an appeal pursuant to 39-9-409 is guilty of a misdemeanor and 

16 the department may cause the criminal proceedings to be initiated against the person for prosecution in the 

17 lowest court of concurrent jurisdiction in the county in which the infraction occurred. 

18 (3) A construction contractor who fails to pay a penalty within 30 days after exhausting appellate 

19 remedies pursuant to 39-9-409 is guilty of a misdemeanor and the department may cause the criminal 

20 proceedings to be initiated against the person for prosecution in the lowest court of concurrent jurisdiction 

21 in the county where the infraction occurred. 

22 (4) It is a misdemeanor for a person who has been personally served with a notice of infraction to 

23 refuse to sign a written promise to respond to the notice. 

24 (5) It is a misdemeanor for a construction contractor who has been personally served with a notice 

25 of infraction to willfully violate the written promise to respond to a notice of infraction as provided in this 

26 chapter, regardless of the ultimate disposition of the infraction." 

Section 21. Section 39-9-409, MCA, is amended to read: 

27 

28 

29 "39-9-409. Infraction -- administrative hearing -· procedure•· burden of proof•· order •· appeal. 

30 (1) The department shall conduct a case related to a construction contractor's notice of infraction pursuant 

~
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1 to Title 2, chapter 4. 

2 (2) The burden of proof is on the department to establish the commission of the infraction by a 

3 preponderance of the evidence. The notice of infraction must be dismissed if the defendant establishes that, 

4 at the time the notice was issued, the defendant was registered by the department, was not suspended, 

5 or was exempt from registration. 

6 (3) The hearings officer shall dismiss the notice of infraction at any time upon written notification 

7 from the department that the construction contractor named in the notice of infraction was registered, was 

8 not suspended, or was exempt from registration at the time the notice of infraction was issued. 

9 (4) After consideration of the evidence and argument, the hearings officer shall determine whether 

1 O the infraction was committed. If it has not been established that the infraction was committed, an order 

11 dismissing the notice must be entered in the record of the proceedings. If it has been established that the 

12 infraction was committed, the hearings officer shall issue findings of fact and conclusions of law in the 

13 decision and order determining whether the infraction was committed. 

14 15) If it is determined that the infraction was not committed, the hearings officer shall award the 

15 construction contractor the reasonable costs incurred in responding to the notice of infraction. 

16 f&tifil An appeal from the hearings officer's determination or order must be to the district court." 

17 

18 

19 

Section 22. Section 39-9-410, MCA, is amended to read: 

"39-9-410. Infraction -- penalty. ( 1) A construction contractor found to have committed an 

20 infraction under 39-9-401 must be assesse,d a penalty of ..$4-eO $100 for each day for each infraction in 

21 which the construction contractor conduct13d business without being registered, beginning with the date 

22 the notice of infraction was served to the construction contractor or to the construction contractor's agent. 

23 (2) The department may waive, reduce, or suspend the penalty imposed for the infraction only 

24 upon a showing of good cause that the penalty would be unduly burdensome to the construction 

25 contractor. 

26 (3) A penalty collected under this section must be deposited in the state special revenue account 

27 to the credit of the department for administration and enforcement of this chapter." 

Section 23. Section 39-71-120, MCA, is amended to read: 

28 

29 

30 "39-71-120. Independent contractor defined. (1) An "independent contractor" is one who renders 
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service in the course of an occupation and: 

2 (a) has been and will continue to be free from control or direction over the performance of the 

3 services, both under the contract and in fact; and 

4 (b) is engaged in an independently established trade, occupation, profession, or business~ 

5 (e) ROS reeeiveEI OA 0l(0Ffl(3~iOA §FOAWEI l!IASOF 69 71 1Q1 {61. 

6 (2) An individual performing services for remuneration is considered to be an employee under this 

7 chapter unless the requirements of subsection 11 l are met." 

8 

9 

10 

11 

12 

NEW SECTION. Section 24. Repealer. Section 39-9-302, MCA, is repealed. 

NEW SECTION. Section 25. Effective date. [This act) is effective July 1, 1997. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0045, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising the laws governing contractors and contractor registration, 
amending sections, and providing an effective date. 

ASSUMPTIONS: 
1. Changing the minimum amount charged for a Job (from $500 to $2,500) before requiring 

a contractor to apply for a contractor registration (CR)certificate would reduce the 
total number of registered contractors and thereby impact fee revenue to the 
program. The Department of Labor and Industry estimates five percent of current 
registered contractors would choose not to register with this legislative change, 
thereby reducing fee revenue by $28,000 (7,000 registered contractors x 5% = 350 not 
registering; 350 x $80 = $28,000). 

2. The contractor registration unit would reduce travel for enforcement purposes by 
$28,000. 

3. Penalty fees collected from contractor infractions would offset any costs to the 
department in cases in which it was determined a contractor had not committed an 
infraction. (Section 21 of introduced bill.) 

4. Obtaining an independent contractor exemption becomes an option. (Section 23 of 
introduced bill.) It is assumed that sixty percent of 7,187 currently exempted 
independent contractors might choose not to register in future years. Then the 
independent contractor exemption fee revenue could drop by $107,800 (7,187 x 60% x 
$25 = $107,800). 

5. Funding for the exemption process would revert back to the Workers' Compensation 
Assessment, state special account (02455), which funded the independent contractor 
exemption process in the past. 

FISCAL IMPACT: 
Department of Labor and Industry 
Employment Relations Division 

ExpendJ,tures: 
Operating Expenses 

Funding; 
SSR (Cont Registration-02346) 

Revenue: 
Contractor Registration (02346) 
IC Exemption (02091) 
WC Assessment (02455) 

yC¼J_f~ 
DAVE LEWIS, BUDGET DIRECTOR 
Office of Budget and Program 

DATE 
Planning 

FY98 
Difference 

(28,000) 

(28,000) 

(28,000) 
(107,800) 
107,800 

FY99 
Difference 

~ 

(28,000) 

(28,000) 

(28,000) 
(107,800) 
107,800 

RIC HOLDEN, PRIMARY SPONSOR DATE 

Fiscal Note for SB0045, as introduced 
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2 

3 

SENATE BILL NO. 45 

INTRODUCED BY HOLDEN 

SB0045.02 

APPROVED BY COM ON LABOR 
& EMPLOYMENT RELA':'IONS 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING CONTRACTORS 

5 AND CONTRACTOR REGISTRATION; ELIMINATING LAWS GOVERNING CONTRACTORS' BONDS FOR 

6 WAGES AND BENEFITS; DECREASING THE FEE FOR THE ISSUANCE OF THE INITIAL CERTIFICATE TO 

7 A MAXIMUM OF $50 AND THE FEE FOR THE RENEWAL OR REINSTATEMENT OF A CERTIFICATE TO A 

8 MAXIMUM OF $25; PROVIDING AN EXEMPTION FOR FIRE SUPPRESSION OR PROTECTION LICENSEES 

9 AND FOR CONTRACTORS IN THE LOGGING INDUSTRY WHO BUILD FOREST ACCESS ROADS; 

10 AMENDING SECTIONS 39 3 703, 39 3 706, 39-9-101, 39-9-102, 39-9-201, 39-9-202, 39-9-204, 

11 39-9-206, 39-9-207, 39-9-211, 39-9-301, 39-9-303, 39-9-401, 39-9-402, 39-9-403, 39-9-404, 39-9-405, 

12 39-9-406, 39-9-407, 39-9-408, 39-9-409, 39-9-410, AND 39-71-120, MCA; REPEALING 6EGTIO~J 

13 SECTIONS 39-3-701, 39-3-702, 39-3-703, 39-3-705, 39-3-706, 39-9-203, AND 39-9-302, MCA; AND 

14 PROVIDING AN EFFECTIVE DATE." 

15 

16 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

17 

SeetioR 1. 6eetiOA 39 3 703, P4CA, is amemiea to reas: 18 

19 "39 3 703. GoRtFaotoF to fllFRieh l:loRe bone FeE1t1iFemeRts deposit. (11 EH0013t as 13rovided iA 

20 subseetioA (31, a eoAtraotor who eoAtraots ·,•,ith aAy 13ersoA or entity to de aAy warll er perferm aA'( 

21 sar~·ioes tar the persaA er eAtity shall h:1rnish a surety bans er ether farm af soourity that must be: 

22 (al a1313ravea by the oommissioner; 

23 (l:J) in aA amauAt: 

24 (il af $0,000 $10,000 for a general oaAtraetar er$ 4,000 far a s13eeialty oaAtraetar if the eaAtraetar 

25 is a sale 13ro13rietar, f!! an iASa13enseAt oontraetor, er a ear13arate offieer •yorlEiAg as an iAdi~<iEiual withaut 

26 em13la~·ees; er 

27 (iii equal to a eantrnotor's a¥erage maAthly em13lo·(oe payroll, l:Jasea en 12 oonsoouti'o'e months' 

28 13a•1<roll, as ostimatoa by the oommissionor. l-lowo-.,er, tho amouAt ma·t not 00 loss thaA $0,000 far a geAeral 

29 eontraotor or $4,000 fer a s13ooialty eoAtraotor ans may Rot exoeed $26,000 for any eontraotor. 6eourity 

30 is not required if a oontraotor Eioes AOt have employees. 
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1 (e) in the name ef the state ef Mentaflil+ 

2 (a) for the purpose of §uaranteein!J: 

3 (ii tl=le wa§es ana fringe benefits of all workers OA'lployoa by the oontraotor for tho eontraotoa 

4 we*,-

5 Iii) all tairns ana eontributions sue to the state unomployA'lont insuranoo eontributions and workers' 

6 ooA'lpensation insuranoo liabilit-,•; 

7 (iii) payn,ont to persons furnishiA§ laeer; 

8 (e) filed with tl=le eon,n,issioner witl=lin 1 v,•ook of tl=le n,altiA§ of tl=le eontract or tl=le oon,n,oneoment 

9 of worlt under tho eontraot, whiel=lo¥or oon,e>S--fifst-:-

1 O (2) Only one bond is roiiuirod on any eontraetor for oael=l year, and when tho bond is filed with and 

11 appro¥od b•r tho eon,n,issioner, tho 00R1R1issioner shall certif-,· to any person oontractiA!J with a contraster 

12 that the bond is in full force ans effeet. 

13 (3) In lieu of the surety bona roiiuireel by subsection (1 ), the oontraewr n,ay file with the 

14 elepartR1ent a aeposit oonsistin§ of eash or other seourit•t aoooptable to the departn,ont. 

1 5 ( 1 I A ol=lan§e in the nan,e of a business or a el=lange in the t>tpe of business n1ay not impair a bona 

16 for tho purposes of this seetion as Ion§ as one of the original applicants for the bona R1aintains partial 

17 ownership in the business oo¥eroa by the bo-11€h--'.'. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Seation 2. Section 39 3 70e, MCA, is aR1enaeel to reael: 

";39 ;;I 796. Suit en bonel. (1) Any person, firRl, or corporntion ha•,in!! a elaiRl a!Jainst tl=le 

eentraotor for an•t ef the iten1s roforroa to in 39 3 703 Rlay bring an aetion on tho surety bona in the 

aistriot eourt in the Ernunty in whiol=l tl=lo worl1 was perforn1oel or in an•t county that has juriselietion o¥er tho 

oontraotor. 

12) Tl=le surety issuin§ tl=le bonel n,ust be naRlea as a party to any suit upon the bonel. Action upon 

the bonel or deposit RlUSt be SOA1R10noeel by filin§ tho suR1R10ns ans eoR1plaint with the elorlt of the 

appropriate elistriot eourt within 1 year freRl the sate of Ol<piratien ef the oertifieate of re§istration tl=lat was 

in feree at the tin,o tho elain,oel laber was porforn,eel anel benefits aooruoel, the tmtes anel oontribution owin§ 

tho state boean,e elue, or tho olain,oa oontraet work was eon,plotea. Sor>1iee of prooess in an aotion a§ainst 

the eontraotor, the aontFaetor's bond, or tho deposit R'\ust be eitelusi•~el•; by servieo u130n tlcle elepartn,ent. 

Three eo13ies of tho SUA'IAlons anel eon,plaint ans a foe ef $10 for hanellin§ easts n,ust bo sor>1ed b•t eertifieel 
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mail Uf)on the def)artment at the time !b.fil suit is started. The $10 fee must i3e depssited in the state speoial 

2 re'ronus fund ts tho eredit of the department. The department shall maintain a reoord, a,,·ailai3Ie fer pui3Iio 

3 inspection, sf all suits served. Service is not complete until the department roooives tho $10 fee and three 

4 cof)ies of tho summons and eoFnf)laint. The ser>rioo constitutes sor>riee en the registrant and tho surety for 

5 suit upen the send or deposit. The department shall mail the suFnFnons and e □ Fnplaint or a espy of the 

6 suFnmons and oomplaint to the registrant at tho address listed in the registrant's applieation and to tho 

7 surety within 4 8 ll hours after it has seen reeeived. 

8 (3) Tho surety is not liai31o in an aggregate aFnount in eJceess sf the amsunt naFned in the send or 

9 for any penalty assessed pursuant to Title 39, ehapter 9. The liability for the surety ma>y· not aeeumulate 

1 O when the send has seen renewed, eentinued, reinstated, reiss1:1ed, or ether,•;ise extendes. The surety may, 

11 upsn nstiee to the departFnent and the parties, tender to the clerk of tho oeurt that has jurisdiotian over tho 

12 olaiFn an amount oeiual to the olaiFns under the i3ond or the amount ef the bond less any judgFnents, if any, 

13 pre'rio1:1sly satisfied froFn the i3ond and eimnerate the eond to tho oictont of tho tender. "1ewo,•er, if the 

14 actions eoFnmenoed and pending at any one tiFne OJceeed the amount of the send then unimpaired, elaims 

15 Fnust i3e satisfied froA'l the send in the following order: 

16 (al laser, ineluding DA'lplo','OO senofits; 

17 (b) tmws and eontributions due to tho state; and 

18 (el any oourt eosts, interest, and attorney foes that a plaintiff A'la>y· be entitled to reco..,er. 

19 (4) If a final judgment iA'lpairs tho liability of tho surety to the e11tent that the bond is no len§or in 

20 effeet in the full aFnount reeiuired in 39 3 703, tho departFnent shall suspend the registration of the 

21 contractor until the bond liability has boon furnished in the requires aA'lount, uniA'lpairod by unsatisfied 

22 jud§A'lont elaiFns. If the bond becomes full',' iA'lpaired, a new bond Fnust be furnished in the aA'lount 

23 preseribed by 39 3 703. 

24 (6) A person ,,..,ho filed and sor>red a summons and COA'lplaint as reeiuired by this seotion and who 

25 has an unsatisfied final judgFnent against tho re§istrant for any iteFns referred te in 39 3 703 A'la',' eirnoute 

26 upon the security held by tho department by servin§ a eertified eopy of the unsatisfied final judgment within 

27 1 •;oar ef the date of tho entry of tA0 jud§FnOnt. Upon the reoeipt of ser>rioe of the certified copy, the 

28 departFnent shall pay or order to be paid from the deposit, through the distriet eeurt tAat rendered the 

29 judgA'lont, a payment toward tho unsatisfied judgA'lent. The prierit>y' of pa','Fnont by the departFnent Fnust 

30 be the order of roeoipt by the departFnent, but tAo aepartFnent has no liability for payFnent in eicoess of the 
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amount of ti=le ao13osit." 

2 

3 Section 1. Section 39-9-101, MCA, is amended to read: 

4 "39-9-101. Purpose. It is the purpose of this chapter to ensure that all construction contractors 

5 are competing fairly and in compliance with state laws." 

6 

7 

8 

Section 2. Section 39-9-102, MCA, is amended to read: 

"39-9-102. Definitions. As used in this chapter, the following definitions apply: 

9 ( 11 "Gontraetor Construction contractor" means a person, firm, or corporation that: 

1 O (al in the pursuit of an independent business, offers to undertake, undertakes, or submits a bid to 

11 construct, alter, repair, add to, subtract from, improve, move, wreck, or demolish for another a building, 

12 highway, road, railroad, excavation, or other structure, project, development, or improvement attached to 

13 real estate, including the installation of carpe:ring or other floor covering, the erection of scaffolding or other 

14 structures or works, or the installation or repair of roofing or siding; or 

15 (bl in order to do work similar to that described in subsection 11 )(a) upon the construction 

16 contractor's property, employs members of more than one trade on a single job or under a single building 

1 7 permit, except as otherwise provided. 

18 (21 "Department" means the department of labor and industry. 

19 (:31 "General eontraetor" moans a oontraotor ,,.,,hose 13usiness operations require ti=le use of more 

20 ti=lan two unrelated auilding trades or erafts that ti=le eentraetor intends to su13ervise or 13erform in whole 

21 or in part. 

22 (4) "Speoialty eontraetor" moans a eontraeter wi=lese operations do not fall witi'lin tlcle definition 

23 of general eentraoter. 

24 le) "Vorifieation" means tho reoei13t and du13lieation sv a 13elitieal sul3division of a contractor 

25 registratien eard tlclat is ourrent en its faee." 

26 

27 

28 

29 

30 

Section 3. Section 39-9-201, MCA, is amended to read: 

"39-9-201. Registration required -- prohibited acts -- criminal penalty. (1) On or aetoro July 1, 

1 QQ€i, eaeh Each construction contractor shall register with the department. 

(2) It is a misdemeanor for a construction contractor to: 

( Legislative 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(al advertise, offer to perform work, submit a bid, or perform work as a construction contractor: 

(il without being registered as required by this chapter; or 

(ii) when the construction contractor's registration is suspended; 

(bl 1,se a false or oiE13ireEI re!:)istration nwl'lber in 131,relciasin!:J or offerin!:J to 131,relciase an 

aet..,ertisefl'lent for wlciisA a contractor Fe!:J:stratien n1cJFl'lber is req1,ireel; or 

Wihl transfer a valid registration to an unregistered construction contractor to work under a 

registration issued to another construction contractor. 

(3) The department may cause the criminal proceedings for a misdemeanor action under this 

chapter to be initiated for prosecution in the lowest court of concurrent jurisdiction in the county where the 

infraction occurs." 

Section 4. Section 39-9-202, MCA, is amended to read: 

"39-9-202. Application for registration -- grounds for denial. ( 1) An applicant for registration as 

a construction contractor shall submit an application under oath on a form to be provided by the department 

that must include the following information: 

(al the applicant's social security number; 

(bl proof of compliance with workers' compensation laws; 

(c) proof of compliance with unemployment insurance laws; 

Id) the I.R.S. employer identification number, if any; AND 

(el tAe ty13e of oentraotin!:J aetivity, SlcJOA as !:JOneral or Sf]eeialty, ans, if a1313lieable, tAe tvf:Je of 

s13ooialty; ans 

f.f+ill the name and address of: 

Ii) each partner if the applicant is a firm or partnership; 

(ii) the owner if the applicant is an individual proprietorship; 

(iii) the corporate officers and registered agent if the applicant is a corporation; or 

(iv) the manager of a manager-managed limited liability company or the members of a 

member-managed limited liability company and the registered agent if the applicant is a limited liability 

company. 

(2) Tlcie inforfl'latien oentained in tAe a1313lioatien is a Fl'latter of 131,blio reeeret and is 013en to 131,blie 

ins13eotion. 
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~@ The department may verify ·:he workers' compensation coverage information provided by 

2 the applicant in subsection ( 1 Hbl. includin!J but not limited to information regarding the coverage of an 

3 individual employee of the applicant. If coverage is provided under the laws of another state, the 

4 department may notify the other state that the applicant is employing employees in Montana. 

5 t4+ffi Registration must be denied if-; 

6 {al- the applicant has been previously registered as a sole proprietor, partnership, limited liJbility 

7 company, or corporation and was a principal or officer of the corporation-;-af\€1 

8 ,01 the a1313lieaRt has aR uRsatisfied fiRal judgmeRt iR aR aetieR based OR Title 39, eha13ter 3, part 

9 7, that was iReurred duriRg a 13revieus regiotratieR uRder this eha13ter." 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 5. Section 39-9-204, MCA, is amended to read: 

"39-9-204. Certificate of registration -- issuance -- duration -- renewal s1,1speAsieA. ( 1 ) The 

department shall issue to the applicant a ce,rtificate of registration upon compliance with the registration 

requirements of this chapter. 

(2) If the department approves an application, it shall issue a certificate of registration to the 

applicant. The department shall place the expiration date, as determined by rule, on the certificate. Except 

as provided in subsection (3), the certificate is valid until the earliest date of: 

(al 4--yeaf the expiration date, whict1 must be for a period of at least 2 years but less than 3 years; 

OR 

(b) the date 1hfil the sand a1113ires; Elf' 

fet the date that the workers' comp,ensation or unemployment insurance expires or any applicable 

exemption terminates. 

(3) The certificate issued under this section to an independent contractor is invalid on the date that 

the independent contractor hires employees unless the independent contractor provides proof to the 

department of workers' compensation covernge for those employees. 

(4l A eeRstrnetion eontraotor Fflay su13pl•f a short terFfl sons or insuranee 13olie',' ta ering its 

registratioR 13eriod ta tho full 1 year. 

Hil If a eonstrnetien ooRtraetor's sure{y eons er ether security has aR URsatisfied judgmeRt agaiRst 

it er it is eaReeled, the eenstruetioR eontraoter's registration is autematieally sus13endee OR the effeetive 

eats sf the iffl13airment er eaneellation. Tho do13artment shall give Reties ef the sus13eRsieR to the 
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1 eeAstruetien eoAtraetor." 

2 

3 

4 

Section 6. Section 39-9-206, MCA, is amended to read: 

"39-9-206. Fees~- education program. (1) The department shall charge fees for: 

5 (al issuance, renewal, and reinstatement of certificates of registration; and 

6 (b) changes of name, address, or business structure. 

SB0045.02 

7 (2) The department shall set the fees by administrative rule. The fees shall cover the full cost of 

8 issuing certificates, filing papers and notices, and administering and enforcing this chapter. The costs 

9 include reproduction, travel, per diem, and administrative and legal support costs. 

10 (3) The fees charged in subsection ( 1 l (a) may not exceed $ BO a year, ernrates fer the aeries fer 

11 ,...,hieh: 

12 (A) $50 FOR THE INITIAL~ registration certificate is issues; OR 

13 (Bl $25 FOR THE RENEWAL OR REINSTATEMENT OF A REGISTRATION CERTIFICATE. 

14 (4) The fees collected under this section must be deposited in the state special revenue account 

15 to the credit of the department for the administration and enforcement of this chapter. 

16 (5) The department shall establish, cooperatively with representatives of the building industry, an 

17 industry and consumer information program, funded with 15% of the fees, to educate the building industry 

18 about the registration program and to educate the public regarding the hiring of building construction 

19 contractors. 

20 (6) The fee for a joint application for a certificate of registration and an independent contractor 

21 exemption may not exceed the fee charged for a certificate of registration." 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 7. Section 39-9-207, MCA, is amended to read: 

"39-9-207. RegistFatieR pFeFe11uisite te sYit OF lieR olaim CONTRACTOR REGISTRATION -- limiting 

liability. (11 /\ perseA eAga§eS iA the busiAess er aeting in the eapaeity et a eenstrnetieA sentraetor may 

net bring or maintaiA aA astieA in any eeurt et tRis state fer the eelleetien ef eempeAsatien for tho 

performaAee ef any v,•erk or fer breaeh et eeAtraet for whieh registratioA is reeiuires unser this ehapter 

y,•itheut alleging aAs pre\'iAg that the eenstruetien eontraeter ,...,as a registeres eeAstruetion eentraeter ans 

hela a eurrent and valid eertifioato of registration at the tiffie that the eenstruetien sentraeter entered the 

eentraet fer the performanee et werk. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(2) For the purposes of this section, the court Fnay not fins a eonstrnction contractor in eomplianco 

with tt:lo registration reqc1ir0Fnents of this ehapter unless: 

(al the aepartment t:ias en file tt:le information requires by 39 9 202; ans 

(bl the eonstrnetien eentraeter has a eurrent 13ons er ether seeurity as required by 39 9 203. 

(3) In aetefA'iining wlciether a cenotruetion eentrastor is in eomplianee witici the registration 

requirements of this chapter, the oeurt shall consider the lengtlci of time suring wt:lieh the eonstruetion 

sentraeter sis net hole a '>'alid certificate of registration. 

(4) A eenstruetien esntraeter mav not bring er maintain a lien elaim unser Title 71, ehapter 3, part 

e, unless the eenstruetien eentraeter is regiotereEl at the time el entering into a eentraet. 

fa-)- A person. including a construction contractor engaging the services of anetlcier a registered 

construction contractor, is not liable as an employer UNDER 39-71-405 for workers' compensation and 

unemployment insurance coverage or for wages and fringe benefits aursuant to 39 3 706 for the other 

registered construction contractor or for any employee of the other registered construction contractor if the 

eomraeter person verifies •,yith the de13artn:teA-t that the other construction contractor with wlciem the 

eentraetor is eontraeting fer ser'w'iees is registered as provided under this chapter. Proof of verification is 

demonstrated by having a copy of the construction contractor's registration certificate AT THE INCEPTION 

OF THE CONTRACT that covers the time period during which the construction contractor performs the 

services. 

Section 8. Section 39-9-211, MCA, is amended to read: 

"39-9-211. Exemptions. This chapter does not apply: 

( 11 to an authorized representative o-f the United States government, the state of Montana, or any 

incorporated municipality, county, alternative form of local government, irrigation district, reclamation 

district, or other municipal or political corporation or subdivision of this state; 

(2) to an officer of a court acting within the scope of office; 

(3) to a public utility operating under the regulations of the public service commission or to a rural 

cooperative utility operating under Title 35. chapter 18. in construction, maintenance, or development work 

incidental to its own business; 

(4) to the repair or operation incidental to the discovery or production of oil or gas or incidental to 

the drilling, testing, abandoning, or other operation of an oil or gas well or a surface or underground mine 

(Legis~ative 
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or mineral deposit wheA perlormes b•{ aA ewAer or lessee; 

2 (5) to the sale or installation of finished products, materials, or articles of merchandise that are not 

3 actually fabricated into and do not become a permanent fixed part of a structure; 

4 (6) to the construction, alteration, improvement, or repair carried on within the limits and 

5 boundaries of a site or reservation under the exclusive legal jurisdiction of the federal government; 

6 (7) to a person who only furnished materials, supplies, or equipment without fabricating them into 

7 or consuming them in the performance of the work of the construction contractor; 

8 (8) to work or operation on one undertaking or project considered of a casual, minor. or 

9 inconsequential nature, by one or more contracts, the aggregate contract price of which, for labor and 

10 materials and all other items, is less than -$-WQ $2,500 a job. The exemption prescribed in this subsection 

11 does not apply when the work or construction is only a part of a larger or major operation, whether 

1 2 undertaken by the same or ~ different construction contractor, or in which a division of the operation is 

13 made into contracts of amounts of less than -$-WQ $2,500 a job for the purpose of evasion of this chapter 

14 or otherwise. The exemptieA preseribes in this subsection sees Rot apply to a persoA who asvertisos or 

15 puts out aAy si§A or oars or other sevioo that FAi§ht insioate to the publio that tho person is a construction 

16 sontrastor or is qualifies to en§a§e in the business ef a eoAstruotion eontraeter. 

17 (9) oirnopt when werll is porforFA □s av a rsgisteres oontraoter, to a oonstruction or operation 

18 ineisental to the eenstruetien or repair: farmer or rancher while engaged in a farming, dairying, agriculture, 

19 viticulture, horticulture, or stock or poultry operation; 

20 faH..1.Ql of irri§ation ans sraiAa§e sitohos of to an irrigation district or reclamation district; 

21 (la) of a farFAin!l, aairyin9, a9rieulture, vitieulwre, hortieulture, or steel, or poultry operation; or 

22 M1l..1.l. to an operation related to clearing or other work upon land in rural districts for fire 

23 prevention purposes; 

24 f+Gtilll. to an owner who contracts for a projeet with work to be performed by a registered 

25 construction contractor I but this exemption does not apply to an owner who is otherwise covered by this 

26 chapter who constructs a residence on the owner's property with the intention and for the purpose of 

27 promptly selling the improved property; 

28 +•l-+H..1.~l to a person an owner working on the person's owner's property, whether occupied by the 

29 ~ owner or not, and a person worl,in9 on tlrn person's resisonoe, whether ownes by the person er 

30 H&t, but this exemption does not apply to a person an owner who is otherwise covered by this chapter who 
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1 constructs an improvement on the poFseR'., owner's property with the intention and for the purpose of 

2 promptly selling the improved property, unless the owner has continuously occupied the property as the 

3 owner's primary residence for at least the last 12 months; 

4 t+-2+i.1.±l. to owners of commercial properties who use their own employees to do ma·1ntenance, 

5 repair, and alteration work in or upon their own properties; 

6 ~ilfil to a lieeRsed :irchitectL Gf civil or professional engineer, or professional land surveyor, 

7 licensed in Montana and acting solely in a professional capacity; 

8 B-4+.Llfil to an electrician or plumber, licensed in Montana, operating within the scope of the license; 

9 f-l-6+1111 to a contract security company, licensed under Title 37, chapter 60, operating within the 

10 scope of the license; &f 

11 ~ilfil to a person who engages in the activities regulated as an employee of a registered 

12 construction contractor with wages as the sole compensation or as an employee with wages as the sole 

1 3 compensation;, 

14 (19) to a aeFseR OF 13usiness, etAer tAaR aR iRdepeRdeRt oeRtraeter, tAat Raids a professieRal lieense 

15 issuer:l 13y tAe state TO A PERSON OR ENTITY LICENSED UNDER TITLE 50, CHAPTER 39, TO SELL, 

16 INSTALL, OR SERVICE FIRE SUPPRESSION OR FIRE PROTECTION EQUIPMENT; 

17 (20) to a water well contractor licensed under Title 37, chapter 43, performing the work of a water 

1 8 well contractor; 

19 (21) to an enrolled tribal member or an association, business, corporation, or other entity, at least 

20 51 % of which is owned by an enrolled tribal member or members and whose business is conducted solely 

21 within the exterior boundaries of an Indian reservation; &f 

22 (22) TO A CONTRACTOR ENGAGED IN THE LOGGING INDUSTRY WHO BUILDS FOREST ACCESS 

23 ROADS FOR THE PURPOSE OF HARVESTING AND TRANSPORTING LOGS FROM FOREST TO MILL: OR 

24 ® (23) to a person working on the person's own residence, if the residence is owned by a person 

25 other than the resident." 

Section 9. Section 39-9-301, MCA, is amended to read: 

26 

27 

28 "39-9-301. Business practices -- a,1h•ertising penalty. { 1) Except as provided in 39-9-205, a 

29 person who has registered under one name as provided in this chapter may not engage in the business or 

30 act in the capacity of a construction contractor under any other name unless that name also is registered 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

under this chapter. 

{2) ~Keept for tolopl:loAe 13ooks, all as•,ertising, eontraets, eorrespoAsoAeo, oarss, sigAs, posters, 

papers, ans soeuFAents tl:lat sl:low a ooAtraotor's naFAe or assress FAust sl:low tl:le eoAtraeter's naFAe ans 

assress as registeres unser tl:lis cl:lapter. 

(3) (al Tl:le alpl:labetizes listing of contractors appearing in tl:le asvertising seetion of sireetories, 

CKelusing tolepl:lone books, ans all as,•ortisiAg n:iust sl:low tl:le eontraetor's eurroAt registratioA nun:iber. 

l-lowever, si§ns on FR Otar '.'OAieles ans on preFAises signs so not eonstitute advertisin§ under this seetion. 

(bl All n=iaterials used to direetly selieit business fren:i retail eusten:iers wl:lo aro not businesses n=iust 

sl:low a oentraetor's eurront registration nuFAber. A eontraetor n:ia•; not use a false er ei(pired re§istration 

nun:ibor in purel:lasin§ or offering to purol:lase an advortiseFAent. Ad,•ertising by radio er telcvisien is not 

su13jeot to tl:lis subseetion. 

{4 I A eontraetor FABY not as•,ertise tl:lat tl:lc eontraeter is 13ondod beeause of tl:le bond FOE1Uired ta 

be filed pre¥idod in 39 Q 203. 

fbt@ A construction contractor may not falsify a registration number and use it in connection with 

a solicitation or identification as a construction contractor. An individual construction contractor, partner, 

associate, agent, salesperson, solicitor, officer, or employee of a construction contractor shall use a true 

name and address at all times while engaged in the business or capacity of a construction contractor or in 

activities related to a construction contractor. 

AA.@l (a) The finding of a violation of this section by the department at a hearing held in 

accordance with the Montana Administrative Procedure Act subjects the person who commits the violation 

to a penalty of not more than $5,000, as determined by the department. The required hearing may be held 

by telephone or by videoconference. A penalty collected under this section must be deposited in the state 

special revenue account to the credit of the department for administration and enforcement of this chapter. 

{b) Penalties under this section do not apply to a violation that is determined to be an inadvertent 

error." 

Section 10. Section 39-9-303, MCA, is amended to read: 

"39-9-303. Department to compile and update list of registered construction contractors --

29 availability -- fee. (11 The department shall compile a list of all construction contractors registered under 

30 this chapter and update the list at least bimonthly. The list is public information and must be available to 
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the public upon request for a reasonable fee. 

2 {2) The department shall inform a person, firm, or corporation whether a construction contractor 

3 is registered. The department shall provide the information without charge, except for a reasonable fee for 

4 any copies made." 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 11. Section 39-9-401, MCA, is amended to read: 

"39-9-401. Violation -- infraction.+++ It is a violation of this chapter and an infraction for any 

construction contractor to: 

+al-ill asvertise, offer to perform work, submit a bid, or perform work as a construction contractor 

without being registered as required by this chapter; 

Will asvertiso, offer to perform work, submit a bid, or perform work as a construction contractor 

when the construction contractor's registration is suspended; or 

{£}@ transfer a valid registration to an unregistered construction contractor or allow an 

unregistered construction contractor to work under a registration issued to another construction contractor. 

(21 Eaeh say that a eontraetor worl1s ,,.,.ithout seing registeres as reEJuires B'f this ehapter, werl(s 

while the eentraeter's re@istration is suspencles, or 'Nerl1s unsor a ro@istration issues to another eontrastor 

is a separate infraetion. Eaeh worksito at whieh a oontraetor works without sein@ re§isteres as reEJuires 

sy this shapter, •.,;erks while the eontraetor's re@istration is suspenses, or worl,s unser a registration issues 

to another sontraetor is a separate infraetioH,." 

Section 12. Section 39-9-402, MCA, is amended to read: 

"39-9-402. Violations -- investigations -- citations. ( 1) The department shall appoint compliance 

inspectors to investigate alleged or apparent violations of this chapter. An authorized compliance inspector, 

upon presentation of appropriate credentials, may inspect and investigate worksites at which a construction 

contractor had bid or is presently working to determine whether the construction contractor is registered 

in accordance with this chapter or rules adopted under 39-9-103 or whether there is a violation of 

39-9-401. Upon request of the compliance inspector, a construction contractor or an employee of the 

construction contractor shall provide information identifying the construction contractor. 

(2) If the employee of an unregisterE1d construction contractor is cited by a compliance inspector, 

that employee is cited as the agent of the unregistered construction contractor, and issuance of the citation 
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1 to the employee is notice to the construction contractor that the construction contractor is in violation of 

2 this chapter. An employee who is cited by a compliance inspector is not liable for any of the alleged 

3 violations contained in the citation unless the employee is also the construction contractor." 

Section 13. Section 39-9-403, MCA, is amended to read: 

4 

5 

6 "39-9-403. Failure to provide information te identifying construction contractor -- misdemeanor. 

7 Willful refusal to provide information identifying a construction contractorL as required by 39-9-402L is a 

8 misdemeanor." 

Section 14. Section 39-9-404, MCA, is amended to read: 

9 

10 

11 "39-9-404. Restraining orders -- injunctions. ( 1 l If the authorized compliance inspector, upon 

12 investigation or inspection, reasonably believes that a construction contractor has failed to register in 

13 accordance with this chapter or the rules adopted under 39-9-103, the department may issue an order 

14 immediately restraining further construction work at the worksite by the construction contractor. The order 

1 5 si'laH must describe the specific violation that necessitated the issuance of the restraining order. The 

16 construction contractor or representative to whom the restraining order is directed may request a hearing 

17 to be conducted pursuant to the Montana Administrative Procedure Act. A request for hearing may not stay 

18 the effect of the restraining order. 

19 (2) In addition to and after having invoked the powers of restraint vested in the department as 

20 provided in subsection (1), the department, through the attorney general, may petition the district court to 

21 enjoin any activity in violation of this chapter. A prim a facie case for issuance of an injunction must be 

22 established by affidavits and supporting documentation that a restraining order was served upon the 

23 construction contractor and that the construction contractor continued to work after service of the order. 

24 Upon the filing of the petition, the district court has jurisdiction to grant injunctive or other appropriate 

25 relief, pending the outcome of enforcement proceedings under this chapter, or to enforce restraining orders 

26 issued by the department. If the construction contractor fails to comply with a court order, the department 

27 shall petition the district court for an order holding the construction contractor in contempt of court and 

28 for any other appropriate relief." 

29 

30 Section 15. Section 39-9-405, MCA, is amended to read: 
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1 "39-9-405. Notice of infraction -- service. The department may issue a notice of infraction if the 

2 department reasonably believes that the construction contractor required to be registered by this chapter 

3 has failed to do so or has otherwise committed a violation under 39-9-401. A notice of infraction issued 

4 under this section may be personally served on the construction contractor named in the notice by the 

5 department's compliance inspectors or service may be made by certified mail directed to the construction 

6 contractor named in the notice of infraction. If the construction contractor named in the notice of infraction 

7 is a firm or corporation, the notice may be personally served on any 0FRplo~·ee officer of the firm or 

8 corporation. If a notiee of infraction is 13ersonally ser~·es tJpon an eFR13loyee of a firFR or eorperatien, tho 

9 separtFRent shall sens a ee13y of the notice by certified mail within 4 says ef service to the contraetor if too 

1 O de13artFRont is aele to eetain the contractor's adsress." 

Section 16. Section 39-9-406, MC1\, is amended to read: 

11 

12 

13 "39-9-406. Notice of infraction -- form. The form of the notice of the infraction issued under this 

14 chapter must include a statement: 

1 5 ( 1) that the notice represents a determination that the infraction has been committed by the 

16 construction contractor named in the notice and that the determination is final unless contested as provided 

17 in this chapter; 

18 (2) that the infraction is a civil offense; 

19 (3) of the specific violation that necessitated the issuance of the notice of infraction; 

20 (4) of the penalty involved if the infraction is established; 

21 (5) of the options provided in this chapter for responding to the notice and the procedures 

22 necessary to exercise these options; 

23 (6) that at a hearing to contest the notice of infraction, the state has the burden of proving, by a 

24 preponderance of the evidence, that the infraction was committed and that the construction contractor may 

25 subpoena witnesses, including the compliance inspector who issued and served the notice of infraction; 

26 ( 7) signed by the person who has been served with the notice of infraction that the construction 

27 contractor promises to respond to the notice of infraction in one of the ways provided in this chapter; 

28 (8) that refusal to sign the notice of infraction as directed in subsection (7) is a misdemeanor and 

29 may be punished by a fine7 or imprisonment in jail, or both; and 

30 (9) that the construction contractor's failure to respond to a notice of infraction as promised is a 
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1 misdemeanor and may be punished by a fine, or imprisonment in jail, or both." 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 17. Section 39-9-407, MCA, is amended to read: 

"39-9-407. Notice of infraction -- determination -- appeal -- duty to respond. ( 1) Unless contested, 

the notice of infraction represents a determination that the construction contractor to whom the notice was 

issued committed the infraction. 

(2) If a party desires to contest the determination, the party shall file a notice of appeal with the 

department within~ 30 days of the issuance of the notice of infraction. The department shall conduct a 

hearing in accordance with the Montana Administrative Procedure Act. The department may conduct the 

hearing by telephone or by videoconference. 

(3) A construction contractor who is issued a notice of infraction shall respond within~ 30 days 

of the date of issuance of the notice of infraction. 

(4) If a construction contractor named in the notice does not elect to contest the notice of 

infraction, the construction contractor shall pay to the department the amount of the penalty prescribed 

for the infraction. When payment of the appropriate penalty is received by the department, the department 

shall make the appropriate entry in its records. 

(5) If a construction contractor named in the notice elects to contest the notice of infraction, the 

construction contractor shall' respond by filing an answer of protest with the department, specifying the 

grounds of protest." 

Section 18. Section 39-9-408, MCA, is amended to read: 

"39-9-408. Notice of infraction -- failure to respond -- refusal to sign -- penalty. ( 1) If a 

construction contractor issued a notice of infraction fails to respond within the prescribed response period, 

the construction contractor is guilty of a misdemeanor and the department may cause the criminal 

proceedings to be initiated against the person for prosecution in the lowest court of concurrent jurisdiction 

in the county where the infraction occurred. 

(2) After a final determination by the department that an infraction has been committed, a 

construction contractor who fails to pay a penalty within 30 days, unless waived, reduced, or suspended 

pursuant to 39-9-410, and who fails to file an appeal pursuant to 39-9-409 is guilty of a misdemeanor and 

the department may cause the criminal proceedings to be initiated against the person for prosecution in the 
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lowest court of concurrent jurisdiction in the county in which the infraction occurred. 

2 (31 A construction contractor who f.ails to pay a penalty within 30 days after exhausting appellate 

3 remedies pursuant to 39-9-409 is guilty of a misdemeanor and the department may cause the criminal 

4 proceedings to be initiated against the person for prosecution in the lowest court of concurrent jurisdiction 

5 in the county where the infraction occurred. 

6 (41 It is a misdemeanor for a person who has been personally served with a notice of infraction to 

7 refuse to sign a written promise to respond to the notice. 

8 (5) It is a misdemeanor for a construction contractor who has been personally served with a notice 

9 of infraction to willfully violate the written promise to respond to a notice of infraction as provided in this 

1 O chapter, regardless of the ultimate disposition of the infraction." 

11 

Section 19. Section 39-9-409, MCA, is amended to read: 12 

13 "39-9-409. Infraction -- administra11ive hearing -- procedure -- burden of proof -- order -- appeal. 

14 (1) The department shall conduct a case related to a construction contractor's notice of infraction pursuant 

15 to Title 2, chapter 4. 

16 ( 21 The burden of proof is on the d1ipartment to establish the commission of the infraction by a 

17 preponderance of the evidence. The notice of infraction must be dismissed if the defendant establishes that, 

18 at the time the notice was issued, the defendant was registered by the department, was not suspended, 

19 or was exempt from registration. 

20 (3) The hearings officer shall dismiss the notice of infraction at any time upon written notification 

21 from the department that the construction contractor named in the notice of infraction was registered, was 

22 not suspended, or was exempt from registration at the time the notice of infraction was issued. 

23 (41 After consideration of the evidence and argument, the hearings officer shall determine whether 

24 the infraction was committed. If it has not been established that the infraction was committed, an order 

25 dismissing the notice must be entered in the record of the proceedings. If it has been established that the 

26 infraction was committed, the hearings officer shall issue findings of fact and conclusions of law in the 

27 decision and order determining whether the infraction was committed. 

28 (5) If it is determined that the infraction was not committed, the hearings officer shall award the 

29 construction contractor the reasonable costs incurred in responding to the notice of infraction. 

30 f&H.fil An appeal from the hearings officer's determination or order must be to the district court." 
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Section 20. Section 39-9-410, MCA, is amended to read: 

2 "39-9-410. Infraction -- penalty. ( 1) A construction contractor found to have committed an 

3 infraction under 39-9-401 must be assessed a penalty of -$4-W $100 for each day for each infraction in 

4 which the construction contractor conducted business without being registered, beginning with the date 

5 the notice of infraction was served to the construction contractor or to the construction contractor's agent. 

6 12) The department may waive, reduce, or suspend the penalty imposed for the infraction only 

7 upon a showing of good cause that the penalty would be unduly burdensome to the construction 

8 contractor. 

9 (3) A penalty collected under this section must be deposited in the state special revenue account 

1 O to the credit of the department for administration and enforcement of this chapter." 

11 

12 Section 21. Section 39-71-120, MCA, is amended to read: 

13 "39-71-120. Independent contractor defined. ( 1) An "independent contractor" is one who renders 

14 service in the course of an occupation and: 

15 (a) has been and will continue to be free from control or direction over the performance of the 

16 services, both under the contract and in fact; and 

17 lb) is engaged in an independently established trade, occupation, profession, or businesst-afl6 

18 (el has reeei,..ea an m1eFR1;1tien §rantea unaer :39 71 4011:31. 

19 (2) An individual performing services for remuneration is considered to be an employee under this 

20 chapter unless the requirements of subsection (1) are met." 

21 

22 

23 

24 

25 

26 

NEW SECTION. Section 22. Repealer. 6eetien SECTIONS 39-3-701, 39-3-702, 39-3-703, 

39-3-705, 39-3-706, 39-9-203, AND 39-9-302, MCA, i& ARE repealed. 

NEW SECTION. Section 23. Effective date. [This act] is effective July 1, 1997. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0045, second read~ng 

DESCRIPTION OF PROPOSED LEGISLATION: 
Ar. act generally revising the laws governing contr~ctors and contractor registration, 
amending sections, and providing an effective date. 

J',SSUMPTIONS: 
1. Removing various bonding responsibilities from the Contractor Registration Unit, 

Department of Labor and Industry, and changing from an annual to ''no ~ess than two, 
but no more than three'' year intervals in certification renewal responsibilit~es 1 

would reduce program staff by 2.00 FTE, (1.00 FTE compliance specialist, grade 13, 
at $28,657 per year and 1.00 FTE clerical support staff, grade 8, at $19,970 per 
year). Associated operating costs would also be reduced. 

3. 

4. 

E. 

7. 

8. 

Chang~ng the minimum amount charged from $500 to $2,500 per Job before requiring a 
contractor to apply for a contractor registration (CR) certificate could reduce tne 
total number of registered contractors. This would further impact fee revenue. µ~, 
estimated two percent o: current registered contractors would choose nc:t to reg~stcr 
with this legislative change. (7,000 registered contractors x 2i = 140 not 
registering, with 6,860 remaining as registered contractors) 
It is assumed that only 10 percent (686 contractors) are new applicants each year, 
and that 90 percent (6,174 contractors) are renewals for fiscal 1998. Fee income fer 
t~e contractor registration program would be (686x50) + (6,174x25) = $188,650 in 
fiscal 1998. The fiscal 1998 budget request for the Contractor Registrat~on Unit as 
included in the Governor's Executive Budget was based on expected contractor 
registration revenues of $608,861. SB45, as amended, would reduce the fee revenue 
by $420,211. ($608,861-$188,650) 
3y fiscal 1999 the majority of construction contractors holding a valid two-to-three 
year registration certificate would not need to reapply. The only contractor 
registration revenue by fiscal 1999 would be new applicants. It is estimated that 
there would be 686 new applicants. 168E x $50 = $34,300) The fiscal 1999 budget 
request for the Contractor Registration Unit, based on expected contractor 
registration revenues, was $598,588. It 1s estimated that SB 45, as amended, would 
reduce the fee revenue in fiscal 1999 by $564,288. ($598,588-$34,300) 
By fiscal 1999, staff would be reassigned from the clerical duties cf registering 
construction contractors to the field for compliance efforts. 
AJ th:Jugr. tr.ere is a projected decrease of revenue, the maJority of contractor 
registration functions would still coritinue. Because there is insuf!icient ~unds in 
the account, it is assumed the funding of these functions would be general fund in 
the amount of $364,819 in fisc~l 1998 and $508,454 in fiscal 1999. 
?enalty fees collected from contractor infractions would offset any ccsts to the 
Department of Labor and Industry in cases in which it was determined a contractor 
had net committed an infraction. [Section 19). 
Although obtaining an Independenl Contractor IIC) exemption becomes an option 
(Secs.ion 21), it is anticipated that sufficient current IC exemption holders 
(:E, 800) would still seek the IC status and tr.at IC exemption fee revenue woulci meet 
prcjected program expenses. J:': IC exemptior. fee revenue does not meet proje~ted 
prcgram expenses, 1t is assumed that Lhe Department of Labor and Industry would 
1J::.ilize workers' corr.pensation assessment revenue to cover IC appropriat.ed fc.nc::.ions 
as has been done h1s::.orically. 

(Ccnt:inued,1 

GL-._dL.'1 
SAYS LS\HS, SUDGST ::CIRECTOR ::JATE RIC EOLDEK, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for SB0845. sec end 1:eadinc; 
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Fiscal Note Request, SB0045, second reading 
Page 2 
(continued) 

FISCAL IMPACT: 
Employment Relations Division: 

Expenditures: 
FTE 
Personal Services 
Operating 
EqL<ipment 

Total 

Fur.ding: 
Ger:eral Fund 101) 
SSR (Cor:t Registration-02346) 

TCJtal 

Revenues: 
Contractor Registration 102346) 

Net =r:ipact: 
General Fund (01) 

FY98 
Difference 

12. 00 I 
148,627) 

(6,765) 
0 

(55,392) 

364,819 
J420,211) 

(55,392) 

(420,211) 

I 364, 8191 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 

FY99 
Difference 

12. 00) 
(48,627) 

I 7,207 l 
0 

(55,834: 

508,454 
(564,288) 

(55,834) 

(564,288) 

(508,454) 

Tr.e :unctior.s of implementing and enforcing this section of law (Title 39, chapter 71, 
part 21 are given to the Department of Labor and Industry, yet sufficient funding is not 
identified. 

TE CHNI CJI.L NOTES: 
Section 6(2) is inconsistent with Section 6(3). Subpart 12) states that the "fees shall 
c:Jver the full cost of issuing certificates, filing papers and notices, and administering 
and enforcing this chapter." Yet subpart (31 limits the fee amounts. 
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SENATE BILL NO. 45 

INTRODUCED BY HOLDEN 

4 A BILL FORAN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING CONTRACTORS 

5 AND CONTRACTOR REGISTRATION; ELIMINATING LAWS GOVERNING CONTRACTORS' BONDS FOR 

6 WAGES AND BENEFITS; DECREASING THE FEE FOR THE ISSUANCE OF THE INITIAL CERTIFICATE TO 

7 A MAXIMUM OF $50 AND THE FEE FOR THE RENEWAL OR REINSTATEMENT OF A CERTIFICATE TO A 

8 MAXIMUM OF $25; PROVIDING AN EXEMPTION FOR FIRE SUPPRESSION OR PROTECTION LICENSEES 

9 AND FOR CONTRACTORS IN THE LOGGING INDUSTRY WHO BUILD FOREST ACCESS ROADS· 

10 PROVIDING THAT AN INDEPENDENT CONTRACTOR EXEMPTION REMAINS IN EFFECT FOR 3 YEARS· 

11 PROVIDING FOR A $25 FEE FOR THE INITIAL EXEMPTION APPLICATION AND FOR EACH SUBSEQUENT 

12 RENEWAL; AMENDING SECTIONS 3Q 3. 703, 3Q 3 70e, 39-9-101, 39-9-102, 39-9-201, 39-9-202, 

13 39-9-204, 39-9-206, 39-9-207, 39-9-211, 39-9-301, 39-9-303, 39-9-401, 39-9-402, 39-9-403, 39-9-404, 

14 39-9-405, 39-9-406, 39-9-407, 39-9-408, 39-9-409, 39-9-410, Al>W 39-71-120, AND 39-71-401 MCA; 

15 REPEALING SEGTIO~i SECTIONS 39-3-701, 39-3-702, 39-3-703, 39-3-705, 39-3-706, 39-9-203, AND 

16 39-9-302, MCA; AND PROVIDING AN EFFECTIVE DATE." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

SeetioR 1. Section <19 3 70<1, MCA, is afflended to read: 20 

21 ":39 :3 7Q:3. ContFaetor to furnish bona bona requiremeRts deposit. ( 1 l Eirnept as 13rovided in 

22 suesoetion (ell, a eontrastor who eentraets with anv 13ersen er entity to do anv ,,,;erk or perform any 

23 sor>,<iees for the 13erson or entity shall hlfnish a surety eond or other forffl of seeurity that fflUSt be: 

24 (a) ap13ro>,<ed by the COfflfflissionor; 

25 lb) in an afflount: 

26 fi) of $e,000 " 1 0,000 for a general eontraetor er $4,000 for a specialt•t contraster if the contractor 

27 is a sole wo13rietor, Q£ an indopensent contractor, or a corporate offieer woFl~in§ as an individual without 

28 effl13leyees; er 

29 (ii) equal to a eontraoMr's a>,<era§e fflenthly em13levee pavroll, bases on 12 conseeuti>,<e fflonths' 

30 13ayrell, as estimates by the eemR1issioner. However, the amount FAay not be less than $6,000 for a general 
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eontraetor or $4,000 for a specialty eontraotor anel FAD~' n9t eiweeel $2e,000 for an·t eontraetor. Security 

2 is not roauireel if a eontraetor eloes not have eFAployees. 

3 (el in the naFAe of the state of Montana; 

4 (el} for the purpose of guaranteeing: 

5 (i) the wages anel fringe 13cnefits of all worl(ers eFAployeel 13y the contractor for the eontracteel 

6 wefk.;-

7 (ii) all tai1es anel contril3utions elue to the state unoffieloyment insuranee eontributions and worlrnrs' 

8 eoFAsonsation insuranee lial3ility; 

9 (iii) payment to persons furnishing lal3or; 

1 O (e} filed with the eomFAissioner within 1 weal( of the FAal(ing of the eontraet or the eoFAFAeneement 

11 of work uneler the eontraet, whiehe~rer eoFRos first. 

12 (2) Only one 13onel is rel;luireel on any eontraetor for eaeh year, anel when the 13onel is files with anel 

13 approves 13~· the GOFRFRissioner, the eoFRmissioner shall eertif~, to any person eontraeting with a contractor 

14 that the 13onel is in full force anel effect. 

15 (;3) In lieu of the suroty 13onel re(;juireel 13y sul3seetion ( 1), the eontraetor may file with the 

16 ele13artFRent a eleposit consisting of eash or otl=ier seeurity aoooptal3Io to the elepartment. 

17 (4) A ehango in tl=io naFAe of a 13usiness or a ohan§e in the type of 13usiness may not impair a 13onel 

18 for the purposes of this seetion as long as one of the eriainal applieants for the eonel maintains part;,al 

19 ownership iA the business eovercs by the bonel." 

Seetien 2. Section ae a 70e, MCA, is amoneleel to reael: 

20 

21 

22 "a9 a 7Qii. S1,1it en 13onEI. 11) Any person, firm, or corporation having a elaiFR a§ainst the 

23 eontraetor for any of tl=io iteFAs referreel to in ag a 70a rnay 13ring an aetion on tl=io surety 13onel in the 

24 elistriet court in tl=ie eounty in .,.,,hieh tl=ie worl1 was 13erformoel or in any eounty that has juriselietioA o•,•er tl=ie 

25 eentraetor. 

26 (2) Tl=ie suret~· issuing the 13onel must 13e naFAed as a 13arty to any suit 1,1130n the 13onel. Aetion upen 

27 the 13enel or deposit must 13e eommeneeel 13y filing the ouFAmons anel eom13laint witl=i tl=ie clerk sf the 

28 approwiate elistriet seurt ·1,•ithin 1 year from the elate ef e,<13iratien ef the eertifieate sf re§istration that was 

29 in ferse at the tirne the slaiFAed labor was 13erf0rmeel anel 13enefits aeerueel, tl=ie ta,ws anel sentri13utien awing 

30 the state 13eoame elue, or the elairneel sontraet werl( was e0FA13leted. Servise of precess in an astien agaiAst 
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the contraster, the sontractor's bend, er the deposit FAust se eHelusively sy serviee upon the elepartFAent. 

2 Three copies et the SUFAfl10ns anel eefl1plaint anel a tee et $10 fer hanelling costs FAUSt se served sy sertified 

3 F11ail upon the elepartfl1ent at tho tifl1e !.b.fil suit is starteel. The $10 foe fl1USt be deposited in the state special 

4 revenue fund to the credit of the de13artF11ent. The departf!1ent shall fl1aintain a record, available for 13ublic 

5 inspection, of all suits serveel. Servioe is not coFAplete until the departfl1ent reeeives the $1 0 fee and three 

6 ee13ies of the SUFAfl10AS anel coF1113/aint. The service constitutes service on the registrant and the surety for 

7 suit upon the send or de13esit. The departfl1ent shall F11ai1 the sufl1F11ens anel coF1113laint er a copy of the 

8 SUfl1fl1ons and coF11plaint to tho registrant at the adelress listed in the registrant's application and to the 

9 suret~• within 4 8 ll hours after it has seen reeeived. 

1 O (3) The surety is net /iasle in an aggregate aFAount in eiwess el the aFAeunt nafl1ed in the send or 

11 for any penalty assessed pursuant te Title 39, chapter 9. The liasilit·r for the surety fl1a~- not accun,t1/ate 

12 when the send has seen renewed, continued, reinstateel, reissued, or etherwise extendeel. The surety may, 

13 upon notice to the department and the parties, teneler to the clerl1 of tho eotJrt that has jwisdictien o·,·er the 

14 claifl1 an aFAount equal to the elaiF11s under the send er the aFAount of the send less any judgments, it any, 

15 13revieusly satisfieel from the send and eirnnerato the sane! to the eictent of the teneler. 1-lowever, if the 

16 actions comfl1eneeel anel 13ending at any one tiFAe exceed the ameunt of the sane! then unimpaired, elaifl1s 

17 must se satisfied from the senel in the fellowing ereler: 

18 (a) labor, inelueling employee benefits; 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(el tai1es anel eentrisutions .due to the state; and 

(c) any court easts, interest, and attorney fees that a plaintiff may se entitled to roee·,er. 

(4) If a final judgFAont iF11pairs the liasi/ity of the surety to the extent that the send is no Ieng er in 

effect in the full afflount required in 39 3 703, the department s/clall suspenel the registration of the 

contractor until the send liabilit'y' has seen furnished in the required amount, unimpaired av unsatisfied 

judgment claims. If the l:Jend secoFAes ft1lly iR113aired, a ne·,,.. 13ond must l:Je furnished in the amount 

prescribed b\l 3Q 3 7~. 

Hi) A 13erson who filee ane served a suITTITTons and eoITTplaiRt as required b\f this seetion and who 

has an unsatisfiee final judgment against the re§istrant fer any items referred to in 39 3 703 may eiceoute 

u13on the seeurit~· held by the eepartment bv serving a oertifiee oepy ef the unsatisfied fiRal judgment within 

1 'fear et the eate of the entrv of the jue§mOFJt. Upon the receipt of service of the eertifiee GOP\/, the 

de13artment shall pa~· or order to be paie ffoFR the deposit, through the district eourt that reneored the 
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juegA1ent, a payA1ent toware tAe unsatisfiee jus!Jment. T"1e priority of payment ey tAe Elepartment must 

2 be the oreer of reeeipt by t"1e departA1ent, eut the Elepartn:1ent has no liasility for payment in mrness of the 

3 amount of t"1e seposit." 

4 

5 

6 

Section 1. Section 39-9-101, MCA, is amended to read: 

"39-9-101. Purpose. It is the purpose of this chapter to ensure that all construction contractors 

7 are competing fairly and in compliance with state laws." 

8 

9 

10 

Section 2. Section 39-9-102, MCA, is amended to read: 

"39-9-102. Definitions. As used in this chapter, the following definitions apply: 

11 (1) "Contraetor Construction contractor" means a person, firm, or corporation that: 

12 (a) in the pursuit of an independent business, offers to undertake, undertakes, or submits a bid to 

13 construct, alter, repair, add to, subtract from, improve, move, wreck, or demolish for another a building, 

14 highway, road, railroad, excavation, or other structure, project, development, or improvement attached to 

15 real estate, including the installation of carpeting or other floor covering, the erection of scaffolding or other 

16 structures or works, or the installation or repair of roofing or siding; or 

17 (bl in order to do work similar to that describe1d in subsection (1 )(a) upon the construction 

18 contractor's property, employs members of more than one trade on a single job or under a single building 

1 9 permit, except as otherwise provided. 

20 (2) "Department" means the department of labor and industry. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(a) "General eontraetor" A1eans a eontraetor w"1ose eusiness operations require t"1e use of FAore 

than t•,yo unrelates euilein§ traees er erafts t"1at tloie eontraetor intenes to supervise or perform in wloiole 

or in part. 

14) "Speeialw eentraetor" A1eans a eontraotor whose operations so not fall witloiin the Elefinition 

of general.sontraetor. 

(5) "Verifisation" means tAO reseipt and Eluplioation ey a politieal suedivision of a sontrastor 

registration sard that is ourrent on its fase." 

Section 3. Section 39-9-201, MCA, Is amended to read: 

"39-9-201. Registration required -- prohibited acts -- criminal penalty. (1) On or before July 1, 
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199e, eaeh Each construction contractor shall register with the department. 

2 (2) It is a misdemeanor for a construction contractor to: 

3 (a) advertise, offer to perform work, submit a bid, or perform work as a construction contractor: 

4 (i) without being registered as required by this chapter; or 

5 (ii) when the construction contractor's registration is suspended; 

6 (bl use a false or e1E13ires registratioA Aurnear iA 13ureRasiAg or offering to 13urehase aA 

7 asvertisernent fer wRieh a eentraetor registratioA nuFAl3er is requires; or 

8 Will transfer a valid registration to an unregistered construction contractor to work under a 

9 registration issued to another construction contractor. 

1 O (3) The department may cause the criminal proceedings for a misdemeanor action under this 

11 chapter to be initiated for prosecution in the lowest court of concurrent jurisdiction in the county where the 

12 infraction occurs." 

Section 4. Section 39-9-202, MCA, is amended to read: 

13 

14 

15 "39-9-202. Application for registration •· grounds for denial. (1) An applicant for registration as 

16 a construction contractor shall submit an application under oath on a form to be provided by the department 

17 that must include the following information: 

18 (a) the applicant's social security number; 

19 (bl proof of compliance with workers' compensation laws; 

20 (c) proof of compliance with unemployment insurance laws; 

21 Id) the I.R.S. employer identification number, if any; AND 

22 lei the ty13e of eontraoting. aetivity, sueh as geAeral er s13eeialty, ans, if a1313lieaele, the ty13e of 

23 s13eeialt)'; ans 

24 +t+ill the name and address of: 

25 (i) each partner if the applicant is a firm or partnership; 

26 (ii) the owner if the applicant is an individual proprietorship; 

27 (iii) the corporate officers and registered agent if the applicant is a corporation; or 

28 (iv) the manager of a manager-managed limited liability company or the members of a 

29 member-managed limited liability company and the registered agent if the applicant Is a limited liability 

30 company. 
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(21 The infom1ation osntained in the applieation is a rnatter of publie record and is spen ts public 

2 inspsetisn. 

3 ~W The department may verify the workers' compensation coverage information provided by 

4 the applicant in subsection (1 )(b), including but not limii:ed to information regarding the coverage of an 

5 individual employee of the applicant. If coverage is provided under the laws of another state, the 

6 department may notify the other state that the applicant is employing employees in Montana. 

7 44+@ Registration must be denied if.; 

8 fat the applicant has been previously registered as a sole proprietor, partnership, limited liability 

9 company, or corporation and was a principal or officer of the corporation-;--afltl 

1 0 (bl the applieant has an unsatisfied final judgrnent in an action based on Title 39, chapter 3, part 

11 7, that was ineurred during a previous registration under this chapter." 

Section 5. Section 39-9-204, MCA, is amended to read: 

12 

13 

14 "39-9-204. Certificate of registration •· issuam:e -- duration •· renewal suspension. 11) The 

15 department shall issue to the applicant a certificate of registration upon compliance with the registration 

16 requirements of this chapter. 

17 (2) If the department approves an application, it shall issue a certificate of registration to the 

18 applicant. The department shall place the expiration date-'-as determined by rule, on the certificate. Except 

19 as provided in subsection (31, the certificate is valid until the earliest date of: 

20 (a) -l---yeaf the expiration date, which must be for a period of at least 2 years but less than 3 years; 

21 OR 

22 lb) the date !hfil the bond ellpires; or 

23 f€l- the date that the workers' compensation or unemployment insurance expires or any applicable 

24 exemption terminates. 

25 (3) The certificate issued under this section to an independent contractor is invalid on the date that 

26 the independent contractor hires employees unless the independent contractor provides proof to the 

27 department of workers' compensation coverage for those employees. 

28 14) A eonstruetion eontraotor rna~· supply a short terrn bona or insuranee poliey to bring its 

29 registration period to tho full 1 year. 

30 Is) If a eonstruetion eontraetor's surety bona er other seeurity has an unsatisfied judgrnent against 
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it or it is eaneeled, the eonstruetion eontraetor's registration is automatieally suspended on the effoeti,·e 

2 date of the impairment er eaneellation. The department shall givo netioe of the si,spension to the 

3 construction centraetor," 

4 

5 

6 

Section 6. Section 39-9-206, MCA, is amended to read: 

"39-9-206. Fees -- education program. (1) The department shall charge fees for: 

7 la) issuance, renewal, and reinstatement of certificates of registration; and 

8 lb) changes of name, address, or business structure. 

9 (21 The department shall set the fees by administrative rule. The fees shall cover the full cost of 

10 issuing certificates, filing papers and notices, and administering and enforcing this chapter. The costs 

11 include reproduction, travel, per diem, and administrative and legal support costs. 

12 (31 The fees charged in subsection (1)(a) may not exceed $80 a year, prorated for the period for 

13 whieh: 

14 (A) $50 FOR THE INITIAL ffie registration certificate is issi,ed: OR 

15 (B) $25 FOR THE RENEWAL OR REINSTATEMENT OF A REGISTRATION CERTIFICATE. 

16 (4) The fees collected under this section must be deposited in the state special revenue account 

17 to the credit of the department for the administration and enforcement of this chapter. 

18 15) The department shall establish, cooperatively with representatives of the building industry, an 

19 industry and consumer information program, funded with 15% of the fees, to educate the building industry 

20 about the registration program and to educate the public regarding the hiring of building construction 

21 contractors. 

22 (6) The fee for a joint application for a certificate of registration and an independent contractor 

23 exemption may not exceed the fee charged for a certificate of registration." 

24 

25 Section 7. Section 39-9-207, MCA, is amended to read: 

26 "39-9-207. RegistFatiOR preF0£tlliSite ts Sllit SF lie A elaim CONTRACTOR REGISTRATION -- limiting 

27 liability. (11 /\ person engaged in the bi,siness or aeting in the eapaeity of a eenstri,etion eontraetor ma•,' 

28 not bring or maintain an aetion in any eeurt of this state for the eelleetien of eofflpensation fer the 

29 performanee of any worl1 or for breach of contras~ for whieh registration is required under this ehapter 

30 withoi,t alleging and J:JFO..,ing that tAe eonstruetien eontraeter was a registered eonstruetion eontraetor and 
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hela a ourront ans valia oortifioato of registration at the time that the oonstruetion eontraetor onterea the 

2 eontraet for tho performaneo of v,•orlc 

3 (2) J;or the purposes of this seetion, tho court R90'/ not fins a eonstruotion eontraotor In eomplianee 

4 with the registration requirements of this ehapter unless: 

5 (a) the aepartment has on filo the information requires by 39 9 202; ans 

6 (bl the eonstruetion eontraotor has a ourrent bona or other seeuriW as requires by 39 9 203. 

7 (3l In aeterRlining whether a oonstruetien oontraotor i,s in oemplianoe with the re§istratien 

8 requirements of this chapter, the eeurt s"1all eensiEler the lengt"1 ef time auring whieh the eonstruotion 

9 eontraeter sis net he la a valia oertifieate of registration. 

1 O (41 A eonstruetion oontraotor may not bring or maintain a lien elaiFR unaer Title 71, ehapter 3, part 

11 §, unless the oonstruotion eontraetor is registerea at the tiFRe of entering into a eontraot. 

12 +e+ A person, including a construction contractor engaging the services of another a registered 

13 construction contractor, is not liable as an employer UNDER 39-71-405 for workers' compensation and 

14 unemployment insurance coverage or for wages and fringe benefits aursuant to 39 3 706 for the other 

15 registered construction contractor or for any employee of the other registered construction contractor i-1-#;e 

16 eontraetor ~ •;erifies with the aepartment that the other eonstruetion eontraetor with whoR9 the 

17 eentraetor is eentraeting for sorviees is registerea as 13ro11iaed under this ehapter. Proof of verifieation is 

18 demonstrated by havina a eoay of the eonstruotion oontraetor's reaistration oertifieate ,O.T Tl-IE INCEPTION 

19 OJ; THE GONTR/\CT that savers tlclo time aeries during ,,..,hieh tho eonstruotion eontraotor aorfomis the 

20 sor•;iees." 

21 

22 

23 

Section 8. Section 39-9-211, MCA, is amended to read: 

"39-9-211. Exemptions. This chapter does not apply: 

24 ( 1 I to an authorized representative of the United States government, the state of Montana, or any 

25 incorporated municipality, county, alternative form of local government, irrigation district, reclamation 

26 district, or other municipal or political corporation or subdivision of this state; 

27 (2) to an officer of a court acting within the scope of office; 

28 (3) to a public utility operating under the regulations of the public service commission or to a rural 

29 cooperative utility operating under Title 35, chapter 18, in construction, maintenance, or development work 

30 incidental to its own business; 

/egisl!'tive 
,Services 
'\_[!/vision 

- 8 - SB 45 



55th Legislature S80045.03 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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25 
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27 

28 

29 

30 

(4) to the repair or operation incidental to the discovery or production of oil or gas or incidental to 

the drilling, testing, abandoning, or other operation of an oil or gas well or a surface or underground mine 

or mineral deposit ',YheA performes b•,• aA owAer or lessee; 

(51 to the sale or installation of finished products, materials, or articles of merchandise that are not 

actually fabricated into and do not become a permanent fixed part of a structure; 

(6) to the construction, alteration, improvement, or repair carried on within the limits and 

boundaries of a site or reservation under the exclusive legal jurisdiction of the federal government; 

(7) to a person who only furnished materials, supplies, or equipment without fabricating them into 

or consuming them in the performance of the work of the construction contractor; 

(8) to work or operation on one undertaking or project considered of a casual, minor, or 

inconsequential nature, by one or more contracts, the aggregate contract price of which, for labor and 

materials and all other items, is less than -$-800 $2,500 a job. The exemption prescribed in this subsection 

does not apply when the work or construction is only a part of a larger or major operation, whether 

undertaken by the same or 2 different construction contractor, or in which a division of the operation is 

made into contracts of amounts of less than -$-800 $2,500 a job for the purpose of evasion of this chapter 

or otherwise. The eilemptioA pFeseribeEl iA this s1:1bseetieA sees Aet a1313I~• ta a 13eFseA whe aElYeFtises er 

Irnts e1,1t aAy sign er ears er other Eleviee that Fflight iAElieato to the p1:1blie that the persoA is a e0Astr1,1etion 

eoAtraetoF OF is q1,1alifi0El to eAgage iA the business ef a eoAstF1,1etioA eoAtraetor. 

(9) except •NheA worl( is perforffles by a registeFeEl eoAtFaetoF, to a eoAstF1,10tioA OF 013erac1ion 

ine1Elental to the eenstruetieA or re13air: farmer or rancher while engaged in a farming, dairying, agriculture. 

viticulture, horticulture. or stock or poultry operation; 

fal.J.l.Ql of irrigatioA aAEl ElraiAage aitches of to an irrigation district or reclamation district; 

(bl of a farmiAg, ElairyiAg, agrie1,1lture, vitie1,1lture, hortie1,1lt1:JFe, or steel( or poultPf operatioA; or 

WJ.lll to an operation related to clearing or other work upon land in rural districts for fire 

prevention purposes; 

t+Gl-illl to an owner who contracts for a 13rojeet with work to be performed by a registered 

construction contractor, but this exemption does not apply to an owner who is otherwise covered by this 

chapter who constructs a residence on the owner's property with the intention and for the purpose of 

promptly selling the improved property; 

1-+-+H.!].l to a 13orson an owner working on the 13erson's owner's property, whether occupied by the 
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!IBfsefl owner or not, and a person worl1in!') on the person's residence, whether owned by the person or 

2 fIBt-;- but this exemption does not apply to a persen an owner who is otherwise covered by this chapter who 

3 constructs an improvement on the person's owner's property with the intention and for the purpose of 

4 promptly selling the improved propertv, unless the owner has continuously occupied the property as the 

5 owner's primary residence for at least the last 12 months; 

6 ~J.11l to owners of commercial properties who use their own employees to do maintenance, 

7 repair, and alteration work in or upon their own properties; 

8 B.JH.1§1 to a lieenseEl architectL 9f civil or professional engineer, or professional land surveyor, 

9 licensed in Montana and acting solely in a professional capacity; 

1 O {44}11.fil to an electrician or plumber, licensed in Montana, operating within the scope of the license; 

11 {+l;}llll to a contract security company, licensed under Title 37, chapter 60, operating within the 

12 scope of the license; 9f 

13 ~ilfil to a person who engages in the activities regulated as an employee of a registered 

14 construction contractor with wages as the sole compensation or as an employee with wages as the sole 

15 compensation~ 

16 I 19) to a person or business, other than an inElepenElent oontraeter, that helEls a prefessional license 

17 issues by the state TO A PERSON OR ENTITY LICENSED UNDER TITLE 50, CHAPTER 39, TO SELL, 

18 INSTALL, OR SERVICE FIRE SUPPRESSION OR FIRE PROTECTION EQUIPMENT: 

19 (20) to a water well contractor licensed under Titl,~ 37, chapter 43, performing the work of a water 

20 well contractor; 

21 (21) to an enrolled tribal member or an association, business, corporation, or other entity, at least 

22 51 % of which is owned by an enrolled tribal member or members and whose business is conducted solely 

23 within the exterior boundaries of an Indian reservation; &F 

24 (22) TO A CONTRACTOR ENGAGED IN THE LOGGING INDUSTRY WHO BUILDS FOREST ACCESS 

25 ROADS FOR THE PURPOSE OF HARVESTING AND TRANSPORTING LOGS FROM FOREST TO MILL· OR 

26 @ (23) to a person working on the person's own residence, if the residence is owned by a person 

2 7 other than the resident." 

Section 9. Section 39-9-301, MCA, is amended to read: 

28 

29 

30 "39-9-301. Business practices·· aEl'>'ertising penalty. (1) Except as provided in 39-9-205, a 
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person who has registered under one name as provided in this chapter may not engage in the business or 

act in the capacity of a construction contractor under any other name unless that name also is registered 

under this chapter. 

(2) ~irnept for telephone i;lOoks, all ad¥ertisin§, eontraets, eorrospondonee, eards, si§ns, posters, 

papers, and doeuR'lents that show a eontraetor's naR'le or address R'lUSt show tho eontraetor's naR'lo and 

address as re§istored under this ehapter. 

(61 (al The alphaaoti~ed listin§ of oontraetors appoarin§ in the ad¥ertisin§ seotien of direetories, 

eitoluding telephone aeelrn, and all ad·tertisin§ R'lust shew the oentraoter's current registration nuR'lber. 

Hewe¥er, signs on R'lOtor ¥Dhioles and on preR'lises si§ns do net constitute ad¥ertisin§ under this seotien. 

(al All R'laterials used to direetlv selieit ausiness freR'l retail eusteR'lers who are net ausinesses R'lust 

show a oentracter's current registration nuR'laer. A eontraotor R'lay net use a false er oitpired re§istration 

nuR'laer in purchasing or eHorin§ to purehase an ad•,ertiseR'lent. Ad¥ertisin§ a~• radio or telo•,ision is not 

suajeot to this suasoetion. 

14) A eontraetor R'la't not advertise '.hat the contractor is aonded aecause of the send required to 

ae filed pre~•ided in 69 9 203. 

¼+@ A construction contractor may not falsify a registration number and use it in connection with 

a solicitation or identification as a construction contractor. An individual construction contractor, partner, 

associate, agent, salesperson, solicitor, officer, or employee of a construction contractor shall use a true 

name and address at all times while engaged in the business or capacity of a construction contractor or in 

activities related to a construction contractor. 

AAQl (al The finding of a violation of this section by the department at a hearing held in 

accordance with the Montana Administrative Procedure Act subjects the person who commits the violation 

to a penalty of not more than $5,000, as determined by the department. Tho required hearing may be held 

by telephone or by videoconferonco. A penalty collected under this section must be deposited in tho state 

special revenue account to the credit of the department for administration and enforcement of this chapter. 

(bl Penalties under this section do not apply to a violation that is determined to be an inadvertent 

error. 1
' 

Section 10. Section 39-9-303, MCA, is amended to read: 

"39-9-303. Department to compile and update list of registered construction contractors --
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availability -- fee. ( 1) The department shall compile a list of all construction contractors registered under 

2 this chapter and update the list at least bimonthly. The list is public information and must be available to 

3 the public upon request for a reasonable fee. 

4 (2) The department shall inform a person, firm, or corporation whether a construction contractor 

5 is registered. The department shall provide the information without charge, except for a reasonable fee for 

6 any copies made." 

Section 11. Section 39-9-401, MCA, is amended to read: 

7 

8 

9 "39-9-401. Violation -- infraction. f4-} It is a violation of this chapter and an infraction for any 

1 0 construction contractor to: 

11 Will asvertise, offer to perform work, submit a bid, or perform work as a construction contractor 

12 without being registered as required by this chapter; 

13 WJ1l advertise, offer to perform work, submit a bid, or perform work as a construction contractor 

14 when the construction contractor's registration is suspended; or 

1 5 Mill transfer a valid registration to an unregistered construction contractor or allow an 

16 unregistered construction contractor to work under a registration issued to another construction contractor. 

17 (2) Eash sav that a eoAtraetor works withotJt eeiA§ re§istered as reqtJired ev this chapter, works 

18 while the eontraetor's re§istration is stJspended, er werl(s tJnder a re§istratioA issued to another eentraetor 

19 is a separate infraotioA. i.aei'l worlEsite at whieh a eontraetor ·,verlrn withotJt eeing registerea as reqtiirea 

20 bv this shapter, 'A'erl(s while tho eoAtraetor's re§istratieA is stispended, or works tJAder a registratioA isstied 

21 te another contractor is a separate iAfraotioA." 

Section 12. Section 39-9-402, MCA, is amended to read: 

22 

23 

24 "39-9-402. Violations ·· investigations -· citations. ( 1) The department shall appoint compliance 

25 inspectors to investigate alleged or apparent violations of this chapter. An authorized compliance inspector, 

26 upon presentation of appropriate credentials, may inspect and investigate worksites at which a construction 

27 contractor had bid or is presently working to determine whether the construction contractor is registered 

28 in accordance with this chapter or rules adopted under 39-9-103 or whether there is a violation of 

29 39-9-401. Upon request of the compliance inspector. a construction contractor or an employee of rhe 

30 construction contractor shall provide information identifying the construction contractor. 
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(21 If the employee of an unregistered construction contractor is cited by a compliance inspector, 

2 that employee is cited as the agent of the unregistered construction contractor, and issuance of the citation 

3 to the employee is notice to the construction contractor that the construction contractor is in violation of 

4 this chapter. An employee who is cited by a compliance inspector is not liable for any of the alleged 

5 violations contained in the citation unless the employee is also the construction contractor." 

Section 13. Section 39-9-403, MCA, is amended to read: 

6 

7 

8 "39-9-403. Failure to provide information te identifying construction contractor -- misdemeanor. 

9 Willful refusal to provide information identifying a construction contractorL as required by 39-9-402L is a 

1 0 misdemeanor." 

Section 14. Section 39-9-404, MCA, is amended to read: 

11 

12 

13 "39-9-404. Restraining orders -- injunctions. ( 1 I If the authorized compliance inspector, upon 

14 investigation or inspection, reasonably believes that a construction contractor has failed to register in 

15 accordance with this chapter or the rules adopted under 39-9-103, the department may issue an order 

16 immediately restraining further construction work at the worksite by the construction contractor. The order 

17 ~ must describe the specific violation that necessitated the issuance of the restraining order. The 

18 construction contractor or representative to whom the restraining order is directed may request a hearing 

19 to be conducted pursuant to the Montana Administrative Procedure Act. A request for hearing may not stay 

20 the effect of the restraining order. 

21 (21 In addition to and after having invoked the powers of restraint vested in the department as 

22 provided in subsection (1 ), the department, through the attorney general, may petition the district court to 

23 enjoin any activity in violation of this chapter. A prima facie case for issuance of an injunction must be 

24 established by affidavits and supporting documentation that a restraining order was served upon the 

25 construction contractor and that the construction contractor continued to work after service of the order. 

26 Upon the filing of the petition, the district court has jurisdiction to grant injunctive or other appropriate 

27 relief, pending the outcome of enforcement proceedings under this chapter, or to enforce restraining orders 

28 issued by the department. If the construction contractor fails to comply with a court order, the department 

29 shall petition the district court for an order holding the construction contractor in contempt of court and 

30 for any other appropriate relief." 
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Section 15. Section 39-9-405, MCA, is amended to read: 

2 "39-9-405. Notice of infraction -- service. The department may issue a notice of infraction if the 

3 department reasonably believes that the construction contractor required to be registered by this chapter 

4 has failed to do so or has otherwise committed a violation under 39-9-401 . A notice of infraction issued 

5 under this section may be personally served on the construction contractor named in the notice by the 

6 department's compliance inspectors or service may be made by certified mail directed to the construction 

7 contractor named in the notice of infraction. If the construction contractor named in the notice of infraction 

8 is a firm or corporation, the notice may be personally served on any emplo•(ee officer of the firm or 

9 corporation. If a notiee of infraetion is personally serves 1:1pon an employee of a firm or eorperatien, the 

10 department shall sens a eepy of the notiee by certified mail within 4 da;•s of serviee ta the eentraeter if the 

11 Elepartment is able to obtain the eontraetor's aelelress." 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 16. Section 39-9-406, MCA, is amended to read: 

"39-9-406. Notice of infraction -- form. The form of the notice of the infraction issued under this 

chapter must include a statement: 

I 1) that the notice represents a determination that the infraction has been committed by the 

construction contractor named in the notice and that the determination is final unless contested as provided 

in this chapter; 

12) that the infraction is a civil offense; 

13) of the specific violation that necessitated the issuance of the notice of infraction; 

14) of the penalty involved if the infraction is established; 

15) of the options provided in this chapter for responding to the notice and the procedures 

necessary to exercise these options; 

(6) that at a hearing to contest the notice of infraction, the state has the burden of proving, by a 

preponderance of the evidence, that the infraction was committed and that the construction contractor may 

subpoena witnesses, including the compliance inspector who issued and served the notice of infraction; 

17) signed by the person who has been served with the notice of infraction that the construction 

contractor promises to respond to the notice of infraction in one of the ways provided in this chapter; 

18) that refusal to sign the notice of infraction as directed in subsection 17) is a misdemeanor and 

may be punished by a fine, or imprisonment in jail, or both; and 
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(9) that the construction contractor's failure to respond to a notice of infraction as promised is a 

2 misdemeanor and may be punished by a fine, or imprisonment in jail, or both." 

3 

4 Section 17. Section 39-9-407, MCA, is amended to read: 

5 "39-9-407. Notice of infraction -- determination -- appeal -- duty to respond. ( 11 Unless contested, 

6 the notice of infraction represents a determination that the construction contractor to whom the notice was 

7 issued committed the infraction. 

8 (21 If a party desires to contest the determination, the party shall file a notice of appeal with the 

9 department within~ 30 days of the issuance of the notice of infraction. The department shall conduct a 

10 hearing in accordance with the Montana Administrative Procedure Act. The department may conduct the 

11 hearing by telephone or by videoconference. 

12 (3) A construction contractor who is issued a notice of infraction shall respond within~ 30 days 

13 of the date of issuance of the notice of infraction. 

14 (4) If a construction contractor named in the notice does not elect to contest the notice of 

15 infraction, the construction contractor shall pay to the department the amount of the penalty prescribed 

16 for the infraction. When payment of the appropriate penalty is received by the department, the department 

17 shall make the appropriate entry in its records. 

18 (5) If a construction contractor named in the notice elects to contest the notice of infraction, the 

19 construction contractor shall respond by filing an answer of protest with the department, specifying the 

20 grounds of protest." 

Section 18. Section 39-9-408, MCA, is amended to read: 

21 

22 

23 "39-9-408. Notice of infraction -- failure to respond -- refusal to sign -- penalty. ( 1) If a 

24 construction contractor issued a notice of infraction fails to respond within the prescribed response period, 

25 the construction contractor is guilty of a misdemeanor and the department may cause the criminal 

26 proceedings to be initiated against the person for prosecution in the lowest court of concurrent jurisdiction 

27 in the county where the infraction occurred. 

28 (21 After a final determination by the department that an infraction has been committed, a 

29 construction contractor who fails to pay a penalty within 30 days, unless waived, reduced, or suspended 

30 pursuant to 39-9-41 O, and who fails to file an appeal pursuant to 39-9-409 is guilty of a misdemeanor and 
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the department may cause the criminal proceedings to be initiated against the person for prosecution in the 

2 lowest court of concurrent jurisdiction in the county in which the infraction occurred. 

3 (31 A construction contractor who fails to pay a penalty within 30 days after exhausting appellate 

4 remedies pursuant to 39-9-409 is guilty of a misdemeanor and the department may cause the criminal 

5 proceedings to be initiated against the person for prosecution in the lowest court of concurrent jurisdiction 

6 in the county where the infraction occurred. 

7 (41 It is a misdemeanor for a person who has been personally served with a notice of infraction to 

8 refuse to sign a written promise to respond to the notice 

9 (5) It is a misdemeanor for a construction contractor who has been personally served with a notice 

1 O of infraction to willfully violate the written promise to respond to a notice of infraction as provided in this 

11 chapter, regardless of the ultimate disposition of the infraction." 

12 

13 

14 

15 

16 
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Section 19. Section 39-9-409, MCA, is amended to read: 

"39-9-409. Infraction ·· administrative hearing ··· procedure ·· burden of proof ·· order ·· appeal. 

( 11 The department shall conduct a case related to a construction contractor's notice of infraction pursuant 

to Title 2, chapter 4. 

(2) The burden of proof is on the department to establish the commission of the infraction by a 

preponderance of the evidence. The notice of infraction must be dismissed if the defendant establishes that, 

at the time the notice was issued, the defendant was registered by the department, was not suspended, 

or was exempt from registration. 

{3) The hearings officer shall dismiss the notice of infraction at any time upon written notification 

from the department that the construction contractor named in the notice of infraction was registered, was 

not suspended, or was exempt from registration at the time the notice of infraction was issued. 

(4) After consideration of the evidence and argument, the hearings officer shall determine whether 

the infraction was committed. If it has not been established that the infraction was committed, an order 

dismissing the notice must be entered in the record of the proceedings. If it has been established that the 

infraction was committed, the hearings officer shall issue findings of fact and conclusions of law in the 

decision and order determining whether the infraction was committed. 

(5) If it is determined that the infraction was not committed. the hearings officer shall award the 

construction contractor the reasonable costs incurred in responding to the notice of infraction. 
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+atifil An appeal from the hearings officer's determination or order must be to the district court." 

Section 20. Section 39-9-410, MCA, is amended to read: 

2 

3 

4 "39-9-410. Infraction -- penalty. (1) A construction contractor found to have committed an 

5 infraction under 39-9-401 must be assessed a penalty of -$4-eG $100 for each day for each infraction in 

6 which the construction contractor conducted business without being registered, beginning with the date 

7 the notice of infraction was served to the construction contractor or to the construction contractor's agent. 

8 (2) The department may waive, reduce, or suspend the penalty imposed for the infraction only 

9 upon a showing of good cause that the penalty would be unduly burdensome to the construction 

10 contractor. 

11 (3) A penalty collected under this section must be deposited in the state special revenue account 

12 to the credit of the department for administration and enforcement of this chapter." 

13 

14 Section 21. Section 39-71-120, MCA, is amended to read: 

15 "39-71-120. Independent contractor defined. 11) An "independent contractor" is one who renders 

16 service in the course of an occupation and: 

17 (a) has been and will continue to be free from control or direction over the performance of the 

18 services, both under the contract and in fact; and 

19 (bl is engaged in an independently established trade, occupation, profession, or business~ 

20 (el lclas receives an exen1f,1tion §ranted l;lnaer ag 71 qo1 (a). 

21 (2) An individual performing services for remuneration is considered to be an employee under this 

22 chapter unless the requirements of subsection ( 1) are met." 

23 

SECTION 22. SECTION 39-71-401, MCA, IS AMENDED TO READ: 24 

25 "39-71-401. Employments covered and employments exempted. (1) Except as provided in 

26 subsection (2), the Workers' Compensation Act applies to all employers, as defined in 39-71-117, and to 

27 all employees, as defined in 39-71-118. An employer who has any employee in service under any 

28 appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the 

29 provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers' 

30 Compensation Act is subject to and bound by the compensation plan that has been elected by the 
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employer. 

2 (2) Unless the employer elects coverage for these, employments under this chapter and an insurer 

3 allows an election, the Workers' Compensation Act does not apply to any of the following employments: 

4 (a) household and domestic employment; 

5 (b) casual employment as defined in 39-71-116; 

6 (c) employment of a dependent member of an employer's family for whom an exemption may be 

7 claimed by the employer under the federal Internal Revenue Code; 

8 (d) employment of sole proprietors, working members of a partnership, or working members of a 

9 member-managed limited liability company, except as provided in subsection (3); 

1 0 (e) employment of a broker or salesman performing under a license issued by the board of realty 

11 regulation; 

12 (fl employment of a direct seller as defined in 26 U.S.C. 3508; 

13 (g) employment for which a rule of liability for injury, occupational disease, or death is provided 

14 under the laws of the United States; 

15 (h) employment of a person performing services in return for aid or sustenance only, except 

16 employment of a volunteer under 67-2-105; 

17 (i) employment with a railroad engaged in interst,ne commerce, except that railroad construction 

18 work is included in and subject to the provisions of this chapter; 

19 (j) employment as an official, including a timer, referee, or judge, at a school amateur athletic 

20 event, unless the person is otherwise employed by a school district; 

21 (kl employment of a person performing services as a newspaper carrier or free-lance correspondent 

22 if the person performing the services or a parent or guardian of the person performing the services in the 

23 case of a minor has acknowledged in writing that the person performing the services and the services are 

24 not covered. As used in this subsection, "free-lance correspondent" is a person who submits articles or 

25 photographs for publication and is paid by the article or by the photograph. As used in this subsection, 

26 "newspaper carrier": 

27 (i) is a person who provides a newspaper with the service of delivering newspapers singly or in 

28 bundles; but 

29 (ii) does not include an employee of the paper wl10, incidentally to the employee's main duties, 

30 carries or delivers papers. 
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(I) cosmetologist's services and barber's services as defined in 39-51-204(1)(1); 

2 (m) a person who is employed by an enrolled tribal member or an association, business, 

3 corporation, or other entity that is at least 51 % owned by an enrolled tribal member or members, whose 

4 business is conducted solely within the exterior boundaries of an Indian reservation; 

5 (n) employment of a jockey performing under a license issued by the board of horseracing from the 

6 time the jockey reports to the scale room prior to a race through the time the jockey is weighed out after 

7 a race if the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing, 

8 that the jockey is not covered under the Workers' Compensation Act while performing services as a jockey; 

9 (o) employment of an employer's spouse for whom an exemption based on marital status may be 

1 O claimed by the employer under 26 U.S.C. 7703; 

11 (p) a person who performs services as a petroleum land professional. As used in this subsection, 

12 a "petroleum land professional" is a person who: 

13 (i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

14 negotiating a business agreement for the exploration or development of minerals; 

15 (ii) is paid for services that are directly related to the completion of a contracted specific task rather 

16 than on an hourly wage basis; and 

17 (iii) performs all services as an independent contractor pursuant to a written contract. 

18 (qi an officer of a quasi-public or a private corporation or manager of a manager-managed limited 

1 9 liability company who qualifies under one or more of the following provisions: 

20 (ii the officer or manager is engaged in the ordinary duties of a worker for the corporation or the 

21 limited liability company and does not receive any pay from the corporation or the limited liability company 

22 for performance of the duties; 

23 (ii) the officer or manager is engaged primarily In household employment for the corporation or the 

24 limited liability company; 

25 (iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation 

26 or owns 20% or more of the limited liability company; or 

27 (iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law, 

28 daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the 

29 number of shares of stock in the corporation or who owns 20% or more of the limited liability company. 

30 (3) (a) A sole proprietor, a working member of a partnership, or a working member of a 
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member-managed limited liability company who represents to the public that the person is an independent 

2 contractor shall elect to be bound personally and individually by the provisions of compensation plan No. 

3 1, 2, or 3 but may apply to the department for an exemption from the Workers' Compensation Act. 

4 lb) The application must be made in accordance with the rules adopted by the department. There 

5 is F+& a $25 fee for the initial application. Any subsequent application renewal must be accompanied by a 

6 $25 application fee. The application fee must be deposited in the administration fund established in 

7 39-71-201 to offset the costs of administering the program. 

8 (cl When an application is approved by the department, it is conclusive as to the status of an 

9 independent contractor and 

1 O precludes the applicant from obtaining benefits under this chapter. 

11 Id) The exemption, if approved, remains in effect for 4---yeflf 3 years following the date of the 

12 department's approval. To maintain the independent contractor status, an independent contractor shall 

13 annually every 3 years submit a renewal application. A renewal application must be submitted for all 

14 independent contractor exemptions approved as of July 1, 1995, or thereafter. The renewal application and 

15 the $25 renewal application fee must be received by the department at least 30 days prior to the 

16 anniversary date of the previously approved exemption. 

17 (e) A person who makes a false statement or misrepresentation concerning that person's status 

18 as an exempt independent contractor is subject to a civil penalty of $1,000. The department may impose 

19 the penalty for each false statement or misrepresentation. The penalty must be paid to the uninsured 

20 employers' fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section. 

21 If) If the department denies the application for exemption, the applicant may contest the denial by 

22 petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An 

23 applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with 

24 the procedure established in 39-51-2403 and 39-51-2404. 

25 14) lal A corporation or a manager-managed limited liability company shall provide coverage for its 

26 employees under the provisions of compensation plan No. 1, 2, or 3. A quasi-public corporation, a private 

27 corporation, or a manager-managed limited liability company may elect coverage for its corporate officers 

28 or managers, who are otherwise exempt under subsection (2), by giving a written notice in the following 

29 manner: 

30 (i) if the employer has elected to be bound by the provisions of compensation plan No. 1, by 
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delivering the notice to the board of directors of the corporation or to the management organization of the 

2 manager-managed limited liability company; or 

3 (iii if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by 

4 delivering the notice to the board of directors of the corporation or to the management organization of the 

5 manager-managed limited liability company and to the insurer. 

6 (bl If the employer changes plans or insurers, the employer's previous election is not effective and 

7 the employer shall again serve notice to its insurer and to its board of directors or the management 

8 organization of the manager-managed limited liability company if the employer elects to be bound. 

9 (5) The appointment or election of an employee as an officer of a corporation, a partner in a 

10 partnership, or a member in or a manager of a limited liability company for the purpose of exempting the 

11 employee from coverage under this chapter does not entitle the officer, partner, member, or manager to 

12 exemption from coverage. 

13 (61 Each employer shall post a sign in the workplace at the locations where notices to employees 

14 are normally posted, informing employees about the employer's current provision of workers' compensation 

15 insurance. A workplace is any location where an employee performs any work-related act in the course of 

16 employment, regardless of whether the location is temporary or permanent, and includes the place of 

17 business or property of a third person while the employer has access to or control over the place of 

18 business or property for the purpose of carrying on the employer's usual trade, business, or occupation. 

19 The sign must be provided by the department, distributed through insurers or directly by the department, 

20 and posted by employers in accordance with rules adopted by the department. An employer who purposely 

21 or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation." 

22 

23 NEW SECTION. Section 23. Repealer. 6eetieR SECTIONS 39-3-701, 39-3-702, 39-3-703, 

24 39-3-705, 39-3-706, 39-9-203, AND 39-9-302, MCA, i& ARE repealed. 

25 

26 

27 

NEW SECTION. Section 24. Effective date. [This act] is effective July 1, 1997. 

-END-
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