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10 WHEREAS, efforts of the Legislature to amend the comparative negligence statute, which is 

11 premised on a modified joint and several liability scheme, have repeatedly been struck down by the 

12 Montana Supreme Court; and 

13 WHEREAS, the Montana Supreme Court rulings prohibiting the consideration of fault attributable 

14 to nonparties impair the effectiveness of the current modified joint and several liability system in Montana; 

15 and 

16 WHEREAS, the Legislature intends that the policy of the state should be a system of comparative 

1 7 fault in which persons are held responsible only to the extent to which they cause or contribute to the 

18 harm; and 

19 WHEREAS, the current system of joint and several liability, which apportions all liability only among 

20 parties to the action, fails to apportion liability among all tortfeasors according to their equitable share of 

21 fault; and 

22 WHEREAS, the Legislature recognizes that public policy favors fair settlements that accurately 

23 reflect the liability of settled or released parties; and 

24 WHEREAS, the Legislature is concerned with the present inequitable results of solvent defendants 

25 having to pay for the liability of insolvent, immune, or settled parties; and 

26 WHEREAS, the present system of joint and several liability for all tort actions does not reflect the 

27 state's policy of liability in proportion to fault; and 

28 WHEREAS, the Legislature recognizes that Joint and several liability should be retained for certain 

29 situations; and 

30 WHEREAS, at least ten other states have abrogated the doctrine of Joint and several liability, except 
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for specifiG situations; and 

2 WHEREAS, the Legislature has the power to alter tort causes of action to promote legitimate state 

3 interests. 

4 THEREFORE, the Legislature declares that the doctrine of Joint and several liability is abolished, 

5 except tor specific causes of action, and is replaced with a comparative fault system utilizing the principles 

6 of several liability. 

7 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

9 

1 O NEW SECTION. Section 1. Several liability -- purpose -- pleading -- determination -- nonparties. 

11 (1) The purpose of 27-1-703 and this section is to substitute several liability for the former law providing 

12 for Joint and several liability, except for certain actions. The purpose of several liability is to allocate 

13 responsibility based on fault to all parties to an occurrence, rather than only to the parties to the litigation, 

14 and to ensure that the liability of each party to an occurrence is allocated in direct proportion to that party's 

1 5 fault. 

16 (2) In an action brought as a result of the death of a person or injury to a person or property, the 

17 liability of a defendant is several only and is not joint, except as provided in subsection (7). A defendant 

18 is liable only for that percentage of damages that is equal to the ratio of defendant's fault to the total fault 

19 attributed to all persons involved in the occurrence from which the action arose, including claimants, 

20 defendants, and persons not party to the action. A separate judgment must be entered against the 

21 defendant for that amount. 

22 (3) In determining the percentage of fault of persons who are parties to the action, the trier of tact 

23 shall consider the fault of persons not a party to the action, based upon evidence of those persons' fault, 

24 that is admissible in evidence. Assessment of fault against a nonparty does not subject the nonparty to 

25 liability in the action or any other action and may not be introduced as evidence of liability in any other 

26 action. 

27 (4) The percentage of fault attributable to parties to the action may total less than 100% it the trier 

28 of tact finds that fault contributing to cause the claimant's loss is attributable to other persons. 

29 (5) The jury shall return a special verdict, or the judge shall make special findings in the absence 

30 of a jury, determining the percentage of fault attributable to each party and determining the total amount 
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of damages sustained by the claimant. 

2 (61 A defendant shall affirmatively plead comparative fault and identify in the answer or within a 

3 reasonable amount of time after filing the answer as determined by the court, each person who the 

4 defendant alleges is at fault with respect to the occurrence that is the basis for the action. A defendant 

5 who pleads the comparative fault of another has the burden of proving the fault. 

6 (7) Section 27-1-703 applies and this section does not apply to an action arising from: 

7 (al the concerted acts or omissions of two or more persons; 

8 (bl the act or omission of a person acting as the agent or servant of another; or 

9 (cl an act or omission that violates a state environmental law relating to hazardous or deleterious 

10 substances. 

11 (81 For purposes of this section, "fault" means an act or omission that proximately caused or 

12 contributed to injury or damages sustained by a person seeking recovery and includes negligence in any 

13 of its degrees, contributory negligence, strict liability, and products liability. 

14 

15 NEW SECTION. Section 2. Effect of a release or covenant not to sue. A release or covenant not 

16 to sue given to one of two or more persons potentially liable in tort for the same injury, death, damage, or 

17 loss: 

18 (1) does not discharge any of the other persons from liability for the person's several pro rata share 

19 of liability unless the terms of the release or covenant provide for a discharge of liability; 

20 121 reduces the aggregate claim against the other persons to the extent of any percentage of fault 

21 found by the trier of fact under [section 11 to be attributable to the person to whom the release or covenant 

22 was given; and 

23 (3) discharges the person to whom it was given from all liability for contribution. 

24 

25 

26 

Section 3. Section 25-9-411, MCA, is amended to read: 

"25-9-411. Medical malpractice noneconomic damages limitation. I 1 I (al In a malpractice claim 

27 or claims against one or more health care providers based on a single incident of malpractice, an award for 

28 past and future damages for noneconomic loss may not exceed $250,000. All claims tor noneconomic loss 

29 deriving from injuries to a patient are subject to an award not to exceed $250,000. This limitation applies 

30 whether: 
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(i) based on the same act or a series of acts that allegedly caused the injury, injuries, deilth, or 

2 deaths on which the action or actions are based; or 

3 (ii) the act or series of acts were by one or more health care providers. 

4 (bl If a single incident of malpractice injures multiple, unrelated patients, the limitation on awards 

5 contained in subsection (1 )(al applies to each patient and all claims deriving from injuries to that patient. 

6 (2) (al For purposes of the limitation on awards contained in subsection (1), a claimant has the 

7 burden of proving separate injuries, each arising from a different act or series of acts. An award or 

8 combination of awards in excess of $250,000 must be reduced to $250,000, after which the court shall 

9 make other reductions that are required by law. If a combination of awards for past and future noneconomic 

10 loss is reduced in the same action, future noneconomic loss must be reduced first and, if necessary to reach 

11 the $250,000 limit, past noneconomic loss must then be reduced. If a combination of awards is reduced 

12 to $250,000, a claimant's share of the $250,000 must be the same percentage as the claimant's share of 

13 the combined awards before reduction. 

14 (b1 For each claimant, further reductions must be made in the following order: 

15 (ii first, reductions under 27-1-702; and 

16 Iii) sooonEl, reEluetions unEler 27 1 703; ans 

17 fittl---tftttti second, setoffs and credits to which a defendant is entitled. 

18 (31 An award of future damages for noneconomic loss may not be discounted to present value. 

19 (41 The $250,000 limit provided for in subsection (1) may not be disclosed to a jury. 

20 (51 As used in this section, the following definitions apply: 

21 (al "Claimant" includes but is not limited to: 

22 Ii) a person suffering bodily injury; 

23 (ii) a person making a claim as a result of bodily injury to or the death of another; 

24 (iii) a person making a claim on behalf of someone who suffered bodily injury or death; 

25 (iv) the representative of the estate of a person who suffered bodily injury or death; or 

26 Iv) a person bringing a wrongful death action. 

27 (bl "Health care provider" means a physician, dentist, podiatrist, optometrist, chiropractor, physical 

28 therapist, or nurse licensed under Title 37 or a health care facility licensed under Title 50, chapter 5. 

29 (c) "Malpractice claim" means a claim based on a negligent act or omission by a health care 

30 provider in the rendering of professional services that is the proximate cause of a personal injury or 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

wrongful death. 

(d) "Noneconomic loss" means subjective, nonmonetary loss, including but not limited to: 

(ii physical and mental pain or suffering; 

(ii) emotional distress; 

(iii) inconvenience; 

(iv) subjective, nonmonetary loss arising from physical impairment or disfigurement; 

(v) loss of society, companionship, and consortium, other than household services; 

(vi) injury to reputation; and 

(vii) humiliation. 

(e) "Patient" means a person who receives services from a health care provider." 

Section 4. Section 27-1-702, MCA, is amended to read: 

"27-1-702. Comparative AegligeAoe fault -- extent to which contributory AegligeAoe fault bars 

14 recovery in action for damages. Contributory negligenoe shall fault does not bar recovery in an action by 

15 afTV g person or ru£ a person's legal representative to recover tort damages for negligence resulting in death 

16 of a person or injury tog person or property if such negligenee the contributory fault was not greater than 

1 7 the negligenee fault of the~ defendant or the combined negligenoe fault of all persons against whom 

18 reoovery is sou§ht defendants and nonparties, but afTV damages allowed &flall must be diminished in t-fle 

19 proportion to the amount of negligence percentage of fault attributable to the person recovering." 

20 

21 

22 

Section 5. Section 27-1-703, MCA, is amended to read: 

"27-1-703. Multipledefendants--determination of liability. (1) E'.l<eept as provided in subsections 

23 (21 and (3), whene•;er tho negli§enee of a party in any aetion 1s an issue In an action referred to in [section 

24 1 (71 {c)], each party against whom recovery may be allowed is jointly and severally liable for the amount 

25 that may be awarded to the claimant but has the right of contribution from any other person whose 

26 negligence may have contributed as a proximate cause to the injury complained of. 

27 (21 A 13arty ·•••hose negligence is determined to be 60% or less of the eoffibined no§ligenee of all 

28 persons described in sueseetion (1) is severally liable only and is responsible only for the amount of 

29 negligence attributaele to that party, eHeEi13t as 13ro 1;ided in subseotion (3). The remaining parties are jointly 

30 and sevorall1• liable for the total loss the □ ffiount attributable to the olaiffiant. 
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3 

4 

5 

6 

7 

8 

9 

10 
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12 

13 

14 

15 

16 

1 7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

l~+J.2.l A In an action referred to in !section 1 (7)(a) or (7)(b)j, a party may be Jointly liable for all 

damages caused by the negligence of another if both acted in concert in contributing to the claimant's 

damages or if one party acted as an age,1t of the other. 

+41 On ffiOtion of any party against whoffi a elaim is asserted tor negligenee resulting in death or 

injury to person or property, any other person whose negligenee ffiay have eontributed as a pro)(iffiate 

eause to the injUF)' eoffiplained of ffia'( be Joined as an additional part,< to the aetisn. J;sr purposes of 

deterffiining the pereentage sf liability attrii3utable ts eaeh part)' whsse aetion eontrii3uted to the injury 

eoffiplained of, the trier of faot shall consider the negligence of the olaiffiant, injured person, defendants, 

and third party defendants. The liai3ility of nonparties, ineluding persons released froffi liai3ility i3y the 

claiffiant and persons iffiffiUne froffi liability to the elaiffiant, ffiUSt also be eonsidered b)' the trier of fact, 

as provided in subsection 16). The trier of fact shall apportion the percentage of negligence of all persons 

listed in this sui3seetion. Contribution ffiust be proportional to tho liai3ility of the parties against whoffi 

reoo\'0r)' is allowed. ~lathing eomained in this seetion ffial\es an•,· party indispensai31e pursuant to Rule 19, 

Montana Rules of Gi•;il Proeedure. 

f61 If for any reason all or part of the eontribution from a party liable for oontrii3ution eannst i3e 

oi3tained, each of the other parties shall eontribute a proportional part of the unpaid portion of the 

noneontributing party's share and ffiay obtain judgffient in a pending or subsequent action for contribution 

froffi the noneontributing party. A party found to be §0% or less negligent for tho injury ooffiplained of is 

liable for contribution under this seetion onl·,r up to the peroontage of ne!Jli!Jenee attributed to that party. 

fol (al In an aetion based on negligenee, a defendant may assert as a defense that the daffiages 

of the elaiffiant were eaused in full or in part by a nonparty, whieh ffiay be referred to as a nonparty 

defense. 

(b1 In determining the pereentage of liability attributable to persons '"''ho are parties to tho aetion, 

the tr1er ot fast shall eonsider the negligenee of nonparties, inoluding perssns released froffi liability b•r the 

elaiffiant ans persons iffimune froffi liability to the olaimant, if a nonparty defense is properly asserted in 

aeeordanee with this subseetion (6). /\ finding sf negligeneo of a non party is net a presumptive or 

eonelusivo finding as to that nonparty for purposes of a prior or subsequent aotien invslving that nonparty. 

lei The burden of prosf as ts a nsnparty's liability is on the defendant er defendants who 

affirffiativcly plead the nonpart~' defense, but this subseetion (6) does net relie•;o the elaiffiant of the burden 

of proving that negligenee on the part sf the defendant or dofendants eontributed as a proJdmate cause to 
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7 
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9 

10 

1 1 

1 2 

13 

14 

15 

16 

17 

the injury of the claimant or alter other proof requirements. 

Id) A nonparty defense must be affirmati·,oly pleaded as a part of the answer. A defendant who 

gains actual lrnowled§e of a nonparto,r defense after the filing of that defendant's answer may plead the 

defense .,.,ith reasonable proA9ptness, as deterA'lined b·r the trial court, in a manner that is eonsistent .•rith: 

(ii giving the sofendant a reasonable opportunity to discover the eJEistence of a nonpart~' defense; 

(iii §i>.·in§ the claiA'lant a reasonable opportunity to defend against a nonparty defense; ans 

(iii) §iving the claiA'lant a reasonable opportunity, if appropriate, to add tho nonparty as an additional 

defendant to the action before tho mEpiration of the period of limitation applicable to the elaiA'I. ),,jowe,·er, 

this subseetion (iii) does not OJEtend the period of liA'li!ation or rovi,•e tho astion if tho period of liA'litation 

has OJ<pires. 

(el If a defendant asserts a nonparty defense, the defendant shall notify oaeh nonparty who the 

defendant alle§es caused the elaimant's injuries, in whole or in part. Notification must be made b~• A'lailin§ 

the defendant's answer to each nonparty at the nonparty's last known address b~• eertifiod A'lail, return 

receipt requested." 

Section 6. Section 27-1-719, MCA, is amended to read: 

"27-1-719. Liability of seller of product for physical harm to user or consumer. (1 l As used in this 

18 section, "seller" means a manufacturer, wholesaler, or retailer. 

19 (2) A person who sells a product in a defective condition unreasonably dangerous to a user or 

20 consumer or to tho property of a user or consumer is liable for physical harm caused by the product to the 

21 ultimate user or consumer or to flis the user's or consumer's property if: 

22 (al the seller is engaged in the business of selling such a product; and 

23 (b) the product is expected to and does reach the user or consumer without substantial change in 

24 the condition in which it is sold. 

25 (3) The provisions of subsection (2) apply even if: 

26 (al the seller exercised all possible care in the preparation and sale of flis the product; and 

27 (bl the user or consumer did not buy the product from or enter into any contractual relation with 

28 tho seller. 

29 (41 Subsection (2)(b) does not apply to a claim for relief based upon improper product design. 

30 (5) E,wopt as provided in this subsection, contributorv negli§ence is not Contributory fault is a 
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defense to the liability of a seller, based on strict liability in tort, for personal inJury or property damage 

2 caused by a defectively manufactured or defectively designed product. A seller named as a defendant in 

3 an action based on strict liability in tort for damages to Q person or property caused by a defectively 

4 designed or defectively manufactured product may assert the following affirmative defenses against the 

5 user or consumer, the legal representative of the user or consumer, or any person claiming damages by 

6 reason of injury to the user or consumer: 

7 (al The user or consumer of the product discovered the defect or the defect was open and obvious 

8 and the user or consumer unreasonably made use of the product and was inIured by it. 

9 lb) The product was unreasonably misused by the user or consumer and Stl€fl the misuse caused 

10 or contributed to the injury. 

11 16) The affirmative defenses referred to in subsection 15) mitigate or bar recovery and must be 

12 applied in accordance with the principles of comparative negligenoe fault set forth in 27-1-702 and [section 

13 ll-" 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Section 7. Section 28-1-301, MCA, is amended to read: 

",!8-1-301. Types of obligations involving several persons. Except as provided in 2 7-1-703 and 

!section 1 Lan obligation imposed upon several persons or a right created in favor of several persons may 

be: 

( 1) joint; 

( 2) sever al; or 

(3) joint and several." 

Section 8. Section 28-11-311, MCA, is amended to read: 

",!8-11-311. Person indemnifying liable jointly and severally. Except as may be otherwise provided 

25 in 27-1-703 and [section 1 L 8fle a person who indemnifies another person against an act to be done by 

26 the latter is liable jointly with the person indemnified and separately to every person injured by Stl€fl the 

27 act." 

28 

29 NEW SECTION. Section 9. Severability. If a part of [this act] is invalid, all valid parts that are 

30 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 
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applications, the part remains in effect in all valid applications that are severable from the invalid 

2 applications. 

3 

4 NEW SECTION. Section 10. Applicability. [This act] applies to causes of action that arise after 

5 [the effective date of this act!. 

6 

7 

8 

9 

NEW SECTION. Section 11. Contingent effective dates. ( 1) [This act] is effective on May 11, 

1997, if Bill No. [LC1155l is not passed and approved. 

(2) If Bill No. [LC1155] is passed and approved and is invalidated or is found to be 

1 O unconstitutional by the Montana supreme court, [this act] is effective on the day after the effective date 

11 of the invalidation or of the finding of unconstitutionality. 

12 -END-
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HOUSE BILL NO. 572 

HB0572.02 
AF,?RC,\/ED 3Y CJM 
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2 INTRODUCED BY ANDERSON, REHBEIN, STORY, TASH, BITNEY, JORE, ELLIS, BRAINARD, KEENAN, 

3 DEVANEY, CLARK, ORR, MOOD, BEAUDRY, MCGEE, HIBBARD, CURTISS, SIMPKINS, M. HANSON, 

4 WELLS, GRIMES, SOFT, KNOX, L. TAYLOR, KASTEN, GRADY, FELAND, CRIPPEN, ESTRADA, 

5 GROSFIELD, MCNUTT, BOHARSKI, HOLLAND 

6 

7 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR SEVERAL LIABILITY FOR MOST TORT 

8 ACTIONS; LIMITING JOINT AND SEVERAL LIABILITY TO CERTAIN SPECIFIED TORT ACTIONS; PROVIDING 

9 FOR THE EFFECT OF A RELEASE OR OF A COVENANT NOT TO SUE; PROVIDING THAT NO AMOUNT OF 

10 CONTRIBUTORY FAULT BARS RECOVERY; AMENDING SECTIONS 25-9-411, 27-1-702, 27-1-703, 

11 27-1-719, 28-1-301, AND 28-11-311, MCA; AND PROVIDING CONTINGENT EFFECTIVE DA TES AND AN 

12 APPLICABILITY DA TE." 

13 

14 WHEREAS, efforts of the Legislature to amend the comparative negligence statute, which is 

15 premised on a modified joint and several liability scheme, have repeatedly been struck down by the 

16 Montana Supreme Court; and 

17 WHEREAS, the Montana Supreme Court rulings prohibiting the consideration of fault attributable 

18 to nonparties impair the effectiveness of the current modified joint and several liability system in Montana; 

19 and 

20 WHEREAS, the Legislature intends that the policy of the state should be a system of comparative 

21 fault in which persons are held responsible only to the extent to which they cause or contribute to the 

22 harm; and 

23 WHEREAS, the current system of joint and several liability, which apportions all liability only among 

24 parties to the action, fails to apportion liability among all tortfeasors according to their equitable share of 

25 fault; and 

26 WHEREAS, the Legislature recognizes that public policy favors fair settlements that accurately 

27 reflect the liability of settled or released parties; and 

28 WHEREAS, the Legislature is concerned with the present inequitable results of solvent defendants 

29 having to pay for the liability of insolvent, immune. or settled parties; and 

30 WHEREAS, the present system of Joint and several liability for all tort actions does not reflect the 
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state's policy of liability in proportion to fault; and 

2 WHEREAS, the Legislature recognizes that joint and several liability should be retained for certain 

3 situations; and 

4 WHEREAS, at least ten other states have abrogated the doctrine of joint and several liability, except 

5 for specific situations; and 

6 WHEREAS, the Legislature has the power to alter tort causes of action to promote legitimate state 

7 interests. 

8 THEREFORE, the Legislature declares that the doctrine of joint and several liability is abolished, 

9 except for specific causes of action, and is replaced with a comparative fault system utilizing the principles 

10 of several liability. 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 NEW SECTION. Section 1. Several liability -- purpose -- pleading -- determination -- nonparties. 

15 ( 1 I The purpose of 27-1-703 and this section is to substitute several liability for the former law providing 

16 for joint and several liability, except for certain actions. The purpose of several liability is to allocate 

17 resoonsibility based on fault to all parties to an occurrence, rather than only to the parties to the litigation, 

18 and to ensure that the liability of each party to an occurrence is allocated in direct proportion to that party's 

19 fault. 

20 (21 In an action brought as a result of the death of a person or injury to a person or property, the 

21 liability of a defendant is several only and is not joint, except as provided in subsection 171, A defendant 

22 is liable only for that percentage of damages that is equal to the ratio of defendant's fault to the total fault 

23 attributed to all persons involved in the occurrence from which the action arose, including claimants, 

24 defendants, and persons not party to the action. A separate judgment must be entered against the 

25 defendant for that amount. 

26 (31 In determining the percentage of fault of persons who are parties to the action, the trier of fact 

27 shall consider the fault of persons not a party to the action, based upon evidence of those persons' fault, 

28 that is admissible in evidence. Assessment of fault against a nonparty does not subject the nonparty to 

29 liability in the action or any other action and may not be imroduced as evidence of liability in any other 

30 action. 
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(4) The percentage of fault attributable to parties to the action may total less than 100% if the trier 

2 of fact finds• that fault contributing to cause the claimant's loss is attributable to other persons. 

3 (5) The jury shall return a special verdict, or the judge shall make special findings in the absence 

4 of a jury, determining the percentage of fault attributable to each party and determining the total amount 

5 of damages sustained by the claimant. 

6 (6) A defendant shall affirmatively plead comparative fault and identify in the answer or within a 

7 reasonable amount of time after filing the answer as determined by the court, each person who the 

8 defendant alleges is at fault with respect to the occurrence that is the basis for the action. A defendant 

9 who pleads the comparative fault of another has the burden of proving the fault. 

10 (7) Section 27-1-703 applies and this section does not apply to an action arising from: 

11 (a) the concerted acts or omissions of two or more persons; 

12 (b) the act or omission of a person acting as the agent or servant of another; or 

13 (c) an act or omission that violates a state environmental law relating to hazardous or deleterious 

14 substances. 

15 (8) For purposes of this section, "fault" means an act or omission that proximately caused or 

16 contributed to injury or damages sustained by a person seeking recovery and includes negligence in any 

17 of its degrees, contributory negligence, strict liability, and products liability. 

1 8 

19 NEW SECTION. Section 2. Effect of a release or covenant not to sue. A release or covenant not 

20 to sue given to one of two or more persons potentially liable in tort for the same injury, death, damage, or 

21 loss: 

22 (1) does not discharge any of the other persons from liability for the person's several pro rata share 

23 of liability unless the terms of the release or covenant provide for a discharge of liability; 

24 (2) reduces the aggregate claim against the other persons to the extent of any percentage of fault 

25 found by the trier of fact under I section 1] to be attributable to the person to whom the release or covenant 

26 was given; and 

27 (3) discharges the person to whom it was given from all liability for contribution. 

Section 3. Section 25-9-411, MCA, is amended to read: 

28 

29 

30 "25-9-411. Medical malpractice noneconomic damages limitation. ( 1) (a) In a malpractice claim 
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or claims a9ainst one or more health care providers based on a single incident of malpractice, an award for 

2 past and future damages for noneconomic loss may not exceed $250,000. All claims for noneconomic loss 

3 deriving from injuries to a patient are subject to an award not to exceed $250,000. This limitation applies 

4 whether: 

5 (ii based on the same act or a series of acts that allegedly caused the injury, injuries, death, or 

6 deaths on which the action or actions are based; or 

7 (iii the act or series of acts were by one or more health care providers. 

8 (bl If a single incident of malpractice injures multiple, unrelated patients, the limitation on awards 

9 contained in subsection { 1 ){a) applies to each patient and all claims deriving from injuries to that patient. 

10 (21 (a) For purposes of the limitation on awards contained in subsection (1), a claimant has the 

11 burden of proving separate injuries, each arising from a different act or series of acts. An award or 

12 combination of awards in excess of $250,000 must be reduced to $250,000, after which the court shall 

13 make other reductions that are required by law. If a combination of awards for past and future noneconomic 

14 loss is reduced in the same action, future noneconomic loss must be reduced first and, if necessary to reach 

15 the $250,000 limit, past noneconomic loss must then be reduced. If a combination of awards is reduced 

16 to $250,000, a claimant's share of the $250,000 must be the same percentage as the claimant's share of 

17 the combined awards before reduction. 

18 (bl For each claimant, further reductions must be made in the following order: 

1 9 {ii first, reductions under 27-1-702; and 

20 (iii soaons, rosuetions unser 27 1 703; ans 

21 ti+i+4f½iffi second, sotoffs and credits to which a defendant is entitled. 

22 (3) An award of future damages for noneconomic loss may not be discounted to present value. 

23 {41 The $250,000 limit provided for in subsection { 1) may not be disclosed to a jury. 

24 (5) As used in this section, tho following definitions apply: 

25 (a) "Claimant" includes but is not limited to: 

26 Iii a person suffering bodily injury; 

27 (iii a person making a claim as a result of bodily injury to or the death of another; 

28 (iii) a person making a claim on behalf of someone who suffered bodily injury or death; 

29 iivl the representative of the estate of a person who suffered bodily inJury or death; or 

30 iv) a person bringing a wrongful death action. 
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(bl "Health care provider" means a physician, dentist, podiatrist, optometrist, chiropractor, physical 

2 therapist, or nurse licensed under Title 37 or a health care facility licensed under Title 50, chapter 5. 

3 (c) "Malpractice claim" means a claim based on a negligent act or omission by a health care 

4 provider in the rendering of professional services that is the proximate cause of a personal inJury or 

5 wrongful death. 

6 (d) "Noneconomic loss" means subjective, nonmonetary loss, including but not limited to: 

7 (i) physical and mental pain or suffering; 

8 (ii) emotional distress; 

9 (iii) inconvenience; 

10 (iv) subjective, nonmonetary loss arising from physical impairment or disfigurement; 

11 (v) loss of society, companionship, and consortium, other than household services; 

12 (vi) injury to reputation; and 

13 (vii) humiliation. 

14 (el "Patient" means a person who receives services from a health care provider." 

Section 4. Section 27-1-702, MCA, is amended to read: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

"27-1-702. Comparative AegligeAee fault -- extent to which contributory AegligeAee fault bars 

recovery ic1 action for damages. Contributory negligence shall fault does not bar recovery in an action by 

elflV §. person or ftis a person's legal representative to recover tort damages for negligence resulting in death 

of a person or injury to 2 person or property if suoh negligenoe the oentributOF't' fault was not greater than 

the negligenoe fault of the person defendant er the combined negligence fault of all persons against whem 

reee,•ery is sought defendants and nonparties, but e1f1V damages allowed sJctall must be diminished in #le 

proportion to tho amount of negligence percentage of fault attributable to the person recovering." 

25 Section 5. Section 27-1-703, MCA, is amended to read: 

26 "27-1-703. Multiple defendants -- determination of liability. ( 1) eHeept as provided in subseetions 

27 {2) and (3), whenever the negligenee of a part•; in any action is an issue In an action referred to in [section 

28 1 {7)Icll, each party against whom recovery may be allowed is jointly and severally liable for the amount 

29 that may be awarded to the claimant but has the right of contribution from any other person whose 

30 negligence may have contributed as a proximate cause to the injury complained of. 
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i-2-J- A part',' whoso negligenee is Eletormined to be 60% or loss of tho eombinod nogligonee of all 

2 persons deseribed ,n subsection 141 is so11orally liable only and is responsible only for the amount of 

3 nogligenoe attributable to that party, oxoopt as pro11ided in subseetien (3). Tho reR'laining parties are jointly 

4 and sovorall',' liable for tho total loss the aR'lount attributable to the claimant. 

5 fatill A In an action referred to in !section 1 (7)(a) or (7)(b)j, a party may be jointly liable for all 

6 damages caused by the negligence of another if both acted in concert in contributing to the claimant's 

7 damages or if one party acted as an agent of the other. 

8 {4J On motion of aA'i' party against whom a olaiR'I is assorteEI for negligence resulting in Eleath or 

9 injury to person or property, anv other person whose negligonoo may ha110 contrit _;tee as a prenimate 

1 O oause to tho injury complainos of R'la',' be joinoEI as an aEIElitional party to the action. i;or purpeses of 

11 EleterR'lining the persentage of liability attributable to each party whoso action oontributoEI to tho injury 

12 cofflplainod of, tho trier of fact shall consielor tho nogligonoo of tho claimant, injured person, dofonelants, 

13 anEI thirEI part,· dofonsants. Tho liability of nonparties, inclueling persons roloaseEI from liability by tho 

14 claimant and persons immune froffl liability to tho olaifflant, fflust also be oonsidereEI by the trier of fact, 

15 as pro11ided in subsection (61. Tho trier of fact shall apportion tho porsontago of negligence of all persons 

16 listoEI in this subsoctio,~. Contribution must so proportional to the liability of the parties against whom 

17 reco,,ery is alloweel. ~Jothing contained in this sootion makes any party insisponsablo pcnsuant to Rule 19, 

18 Mentana ~hJlos of Gi•,1il Procoeluro. 

19 +&l If for any reason all er part of the oontriet1tion from a part.,, liaslo for oontrist1tion eannot so 

20 obtainoEI, oaoh of tho other parties shall oontriet1to a proportional part of the unpaiEI portion of tho 

21 noneontribt1ting party's share and ffla•, oetain jt1sgfflont in a ponsing or sul3soquont aetion for contribution 

22 from the noncontributing part,·. A party founEI to be 60% or less negligent for the injur>r eomplainoEI of is 

23 liable for oontribution under this soetion only up to tho pereontago of nogligoneo attributoEI to that part,1 • 

24 fi;l la) In an aetion bases on nogligeneo, a Elefenelant may assort as a Elofonse that tho Elafflagos 

25 of tho claimant were causoEI in full or in part by a nonparty, whieh may be referred to as a nonparty 

26 Elefenso. 

27 f-13-l In determining the poroentage sf liasility amisutablo to persens who are parties to tho aetien, 

28 the trier oi faet shall censider tho negligence of nonpartios, including persons roleasoEI from lial3ility by tho 

29 elaimant anEI persons immune from liability to the claimant, if a nonparty Elefense is properly asserted in 

30 accorelanee with this subsection 161, A finEl,ng of negligeneo of a nonparty is not a presumpti11e or 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

eonelusive finelin§ as to tl=lat nonparty for purposes of a prior or sussoquent aetion involvin§ that nonparty. 

(el The surElen of proof as to a nonparty's lia19ilit,• is on the Elefenelant or ElofenElants .,,·ho 

aflirA1atively pleas the nonparty elefense, sut this susseetion (6) eloes not relieve the claiA1ant of tho sursen 

of provin§ that no§li§onoe on tl=lo part ef the sefenelant or ElefenElants contrisuteEl as a pr0>ciA1ate cause to 

the injury of the claiAlant or alter other preof requireA1ents. 

(Ell /\ nonparty sefense A1ust so affirAlatively pleases as a part of the answer. A elefenElant who 

§ains aetual lmowleel§e of a nonparty elofenso after the filiA§ of that sefenelant's answer A1ay pleas the 

elefense with reasonable proAlptness, as eleterA1ineEl by the trial court, in a Alannor that is consistent with: 

Ii) §ivin§ tl=le elefenelant a reasonable opportunity to sisoovor tho 01cistenee of a nonparty Elefense; 

liil §ivin§ tho olaiAlant a roasonasle opportunity to elefenel a§ainst a nonparty Elefense; ans 

(iii) §i•;in§ the claimant a reasonasle op13ortunity, if a1313re13riate, to add the nonpart>,< as an assitional 

defendant to the action before the e1c13iration of the period of liAlitation applieaele to the claiA1. However, 

this sueseetion (iii) sees not OMtens the 13erioa of 1iA1itation or revi•re the action if the perios of liA1itation 

has mcpireEl. 

le) If a aefenelant asserts a nonparty aofense, the defenelant shall notify each nonparty who the 

defensant alle§es causes the elaiA1ant's injuries, in whole or in 13art. ~lotification A1ust so A1ade i3y Alailin§ 

the defensant's answer to each nsnparty at the nonpart,•'s last known adsress ey certified Alai!, return 

receipt requested." 

20 Section 6. Section 27-1- 719, MCA, is amended to read: 

21 "27-1-719. Liability of seller of product for physical harm to user or consumer. 11) As used in this 

22 section, "seller" means a manufacturer, wholesaler, or retailer. 

23 (2) A person who sells a product in a defective condition unreasonably dangerous to a user or 

24 consumer or to the property of a user or consumer is liable for physical harm caused by the product to the 

25 ultimate user or consumer or to His the user's or consumer's property if: 

26 (a) the seller is engaged in the business of selling such a product; and 

27 (bl the product is expected to and does reach the user or consumer without substantial change in 

28 the condition in which it is sold. 

29 (3) The provisions of subsection (2) apply even 1f: 

30 (a) the seller exercised all possible care In the preparation and sale of f\is the product; and 
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lb) the user or consumer did not buy the product from or enter into any contractual relation with 

2 the seller. 

3 (4) Subsection (2)Ib) does not apply to a claim for relief based upon improper product design, 

4 (5) E><eept as provided in tAis sul9seetion, eontributery ne9li9enee is not Contributory fault is a 

5 defense to the liability of a seller, based on strict liability in tort, for personal injury or property damage 

6 caused by a defectively manufactured or defectively designed product. A seller named as a defendant in 

7 an action based on strict liability in tort for damages to § person or property caused by a defectively 

8 designed or defectively manufactured product may assert the following affirmative defenses against the 

9 user or consumer, the legal representative of the user or consumer, or any person claiming damages by 

10 reason of injury to the user or consumer: 

11 (a) The user or consumer of the product discovered the defect or the defect was open and obvious 

12 and the user or consumer unreasonably made use of the product and was injured by it. 

13 (bI The product was unreasonably misused by the user or consumer and SBeH the misuse caused 

14 or contributed to the injury. 

15 (6) The affirmative defenses referred to in subsection (5) mitigate or bar recovery and must be 

16 applied in accordance with the principles of comparative ne9li9enoe fault set forth in 27-1-702 and [section 

17 lJ" 

18 

19 Section 7. Section 28-1-301, MCA, is amended to read: 

20 "28-1-301. Types of obligations involving several persons. Except as provided in 27-1-703 and 

21 

22 

23 

24 

25 

26 

[section 1], an obligation imposed upon several persons or a right created in favor of several persons may 

be: 

(1) joint; 

(2) several; or 

(3) joint and several." 

27 Section 8. Section 28-11-311, MCA, is amended to read: 

28 "28-11-311. Person indemnifying liable jointly and severally. Except as may be otherwise provided 

29 in 27-1-703 and !section 1 I, ei.e a person who indemnifies another person against an act to be done by 

30 the latter is liable jointly with the person indemnified and separately to every person injured by SBeH the 
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act." 

2 

3 NEW SECTION. SeotiaR 9. Se\'eFability. If a part of [this aet] is in11alid, all valid parts that are 

4 severae'.e from tlse in•,ralie part remain in efleet. If a part of !11sis aetl is invalie in one or more of its 

5 applioations, tlcle part remains in effeot in all valid applisations tlclat are severable from tlcle in11alid 

6 applications. 

7 

8 

9 

10 

11 

NEW SECTION. SECTION 9. NONSEVERABILITY. IT IS THE INTENT OF THE LEGISLATURE THAT 

EACH PART OF [THIS ACT] IS ESSENTIALLY DEPENDENT UPON EVERY OTHER PART, AND IF ONE PART 

IS HELD UNCONSTITUTIONAL OR INVALID, ALL OTHER PARTS ARE INVALID. 

12 NEW SECTION. Section 10. Applicability. [This act] applies to causes of action that arise after 

13 [the effective date of this act]. 

14 

15 

16 

17 

NEW SECTION. Section 11. Contingent effective dates. ( 11 [This act] is effective on May 11, 

1997, if Bill No. [LC1155] is not passed and approved. 

(2) If Bill No. [LC1155] is passed and approved and is invalidated or is found to be 

18 unconstitutional by the Montana supreme court, [this act] is effective on the day after the effective date 

19 of the invalidation or of the finding of unconstitutionality. 

20 -END-
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HOUSE BILL NO. 572 

2 INTRODUCED BY ANDERSON, REHBEIN, STORY, TASH, BITNEY, JORE, ELLIS, BRAINARD, KEENAN, 

3 DEVANEY, CLARK, ORR, MOOD, BEAUDRY, MCGEE, HIBBARD, CURTISS, SIMPKINS, M. HANSON, 

4 WELLS, GRIMES, SOFT, KNOX, L. TAYLOR, KASTEN, GRADY, FELAND, CRIPPEN, ESTRADA, 

5 GROSFIELD, MCNUTT, BOHARSKI, HOLLAND 

6 

7 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR SEVERAL LIABILITY FOR MOST TORT 

8 ACTIONS; LIMITING JOINT AND SEVERAL LIABILITY TO CERTAIN SPECIFIED TORT ACTIONS; PROVIDING 

9 FOR THE EFFECT OF A RELEASE OR OF A COVENANT NOT TO SUE; PROVIDING THAT NO AMOUNT OF 

1 O CONTRIBUTORY FAULT BARS RECOVERY: AMENDING SECTIONS 25-9-411, 27-1- 702, 27-1- 703, 

11 27-1-719, 28-1-301, AND 28-11-311, MCA; AND PROVIDING CONTINGENT EFFECTIVE DA TES AND AN 

12 APPLICABILITY DATE." 
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HOUSE BILL NO. 572 

2 INTRODUCED BY ANDERSON, REHBEIN, STORY, TASH, BITNEY, JORE, ELLIS, BRAINARD, KEENAN, 

3 DEVANEY, CLARK, ORR, MOOD, BEAUDRY, MCGEE, HIBBARD, CURTISS, SIMPKINS, M. HANSON, 

4 WELLS, GRIMES, SOFT, KNOX, L. TAYLOR, KASTEN, GRADY, FELAND, CRIPPEN, ESTRADA, 

5 GROSFIELD, MCNUTT, BOHARSKI, HOLLAND 

6 

7 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR SEVERAL LIABILITY FOR MOST TORT 

8 ACTIONS; LIMITING JOINT AND SEVERAL LIABILITY TO CERTAIN SPECIFIED TORT ACTIONS; PROVIDING 

9 FOR THE EFFECT OF A RELEASE OR OF A COVENANT NOT TO SUE; PROVIDl~lG Tt-l AT ~lO AMOY~ 

10 GO~ITRIBUTORY f'AULT BA Rli ReGOVeRY; AMENDING SECTIONS 25-9-411, 27-1- 702, 27-1-703, 

11 27-1-719, 28-1-301, AND 28-11-311, MCA; AND PROVIDING CONTINGENT EFFECTIVE DATES AND AN 

12 APPLICABILITY DATE." 

13 

14 WHEREAS, efforts of the Legislature to amend the comparative negligence statute, which is 

1 5 premised on a modified joint and several liability scheme, have repeatedly been struck down by tt1e 

16 Montana Supreme Court; and· 

1 7 WHEREAS, the Montana Supreme Court rulings prohibiting the consideration of fault attributable 

18 to nonparties impair the effectiveness of the current modified joint and several liability system in Montana; 

19 and 

20 WHEREAS, the Legislature intends that the policy of the state should be a system of comparative 

21 fault in which persons are held responsible only to the extent to which they cause or contribute to the 

22 harm; and 

23 WHEREAS, the current system of joint and several liability, which apportions all liability only among 

24 parties to the action, fails to apportion liability among all tortfeasors according to their equitable share of 

25 fault; and 

26 WHEREAS, the Legislature recognizes that public policy favors fair settlements that accurately 

27 reflect the liabilitv of settled or released parties; and 

28 WHEREAS, the Legislature is concerned with the present inequitable results of solvent defendants 

29 havmg to pay for the liability of insolvent, immune, or settled parties; and 

30 WHEREAS, the present system of joint and several liability for all tort actions does not reflect the 
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state's policy of liability in proportion to fault; and 

2 WHEREAS, the Legislature recognizes that joint and several liability should be retained for r;ert,,in 

3 situations,. and 

4 WHEREAS, at least ten other states have abrogated the doctrine of joint and several liability, except 

5 for specific situations; and 

6 WHEREAS, the Legislature has the power to alter tort causes of action to promote legitimate sta[e 

7 interests. 

8 THEREFORE, the Legislature declares that the doctrine of joint and several liability is abolished, 

9 except for specific causes of action, and is replaced with a comparative fault system utilizing the principles 

10 of several liability. 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 NEW SECTION. Section 1. Several liability -- purpose -- pleading -- determination -- nonparties. 

1 5 ( 11 The purpose of 27-1-703 and this section is to substitute several liability for the former law providing 

16 for joint and several liability, except for certain actions. The purpose of several liability is to allocate 

17 responsibility based on fault to all parties to an occurrence, rather than only to the parties to the litigation, 

1 8 and to ensure that the liability of each party to an occurrence is allocated in direct proportion to that party's 

1 9 faulL 

20 (2:• In an action brought as a result of the death of a person or injury to a person or property, the 

21 liability of a defendant is several only and is not joint, except as provided in subsection 17). A defendant 

22 is liable only for that percentage of damages that is equal to the ratio of defendant's fault to the total fault 

23 attributed to all persons involved in the occurrence from which the action arose, including claimants, 

24 defendants, and persons not party to the action. A separate judgment must be entered against the 

25 defendant for that amount. 

26 (3) In determining the percentage of fault of persons who are parties to the action, the trier of fact 

27 shall consider the fault of persons not a party to the action, based upon evidence of those persons' fault, 

28 that is admissible in evidence. Assessment of fault against a nonparty does not subject the nonparty to 

29 liability in the action or any other action and may not be introduced as evidence of liability in any other 

30 action. 
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(41 The percentage of fault attributable to parties to the action may total less than 100% if the trier 

2 of fact finds that fault contributing to cause the claimant's loss is attributable to other persons. 

3 (51 The Jury shall return a special verdict, or the judge shall make special findings in the absence 

4 of a jury, determining the percentage of fault attributable to each party and determining the total amount 

5 of damages sustained by the claimant. 

6 (6) A defendant shall affirmatively plead comparative fault and identify in the answer or w1th1r1 a 

7 reasonable amount of time after filing the answer as determined by the court, each person who ttie 

8 defendant alleges is at fault with respect to the occurrence that is the basis for the action. A defendant 

9 who pleads the comparative fault of another has the burden of proving the fault. 

10 ( 71 Section 2 7-1-703 applies and this section does not apply to an action arising from: 

11 (a) the concerted acts or omissions of two or more persons; 

i 2 (bl the act or omission of a person acting as the agent or servant of another; or 

1 3 (cl an act or omission that violates a state environmental law relating to hazardous or deleterious 

14 substances. 

15 (81 For purposes of this section, "fault" means an act or omission that proximately caused or 

16 contributed to injury or damages sustained by a person seeking recovery and includes negligence in any 

17 of its degrees, contributory negligence, strict liability, and products liability. 

18 

19 NEW SECTION. Section 2. Effect of a release or covenant not to sue. A release or covenant not 

20 to sue given to one of two or more persons potentially liable in tort for the same injury, death, damage, or 

21 loss: 

22 (1) does not discharge any of the other persons from liability for the person's several pro rata share· 

23 of liabil'1ty unless the terms of the release or covenant provide for a discharge of liability; 

24 12) reduces the aggregate claim against the other persons to the extent of any percentage of fault 

25 found by the trier of fact under [section 11 to be attributable to the person to whom the release or covenant 

26 was given; and 

27 (3) discharges the person to whom it was given from all liability for contribution. 

Section 3. Section 25-9-411, MCA, is amended to read: 

28 

29 

30 "25-9-411. Medical malpractice noneconomic damages limitation. ( 1) (a) In a malpractice claim 
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or claims against one or more health care providers based on a single incident of malpractice, an awarcJ for 

2 past and future damages for noneconomic loss may not exceed $250,000. All claims for noneconomic loss 

3 deriving from injuries to a patient are subject to an award not to exceed $250,000. This limitation applies 

4 whether: 

5 (ii based on the same act or a series of acts that allegedly caused the injury, injuries, death .. or 

6 deaths on which the action or actions are based; or 

7 (ii) the act or series of acts were by one or more health care providers. 

8 (bl If a single incident of malpractice injures multiple, unrelated patients, the limitation on awards 

9 contained in subsection 11 Ila) applies to each patient and all claims deriving from injuries to that patient, 

1 O i2) (a) For purposes of the limitation on awards contained in subsection 11 ), a claimant has the 

11 burden of proving separate injuries, each arising from a different act or series of acts. An award or 

12 combination of awards in excess of $250,000 must be reduced to $250,000, after which the court shall 

1 3 make other reductions that are required by law. If a combination of awards for past and future noneconomic 

14 loss is reduced in the same action, future noneconomic loss must be reduced first and, if necessary to reach 

15 the $250,000 limit, past noneconomic loss must then be reduced. If a combination of awards is reduced 

16 to $250,000, a claimant's share of the $250,000 must be the same percentage as the claimant's share of 

17 the comhined awards before reduction. 

18 lb) For each claimant, further reductions must be made in the following order: 

19 Iii first, reductions under 27-1-702; and 

20 Iii) seoonEI, reEluotions under 27 1 70;3; and 

21 @Hl=\iHI second, setoffs and credits to which a defendant is entitled. 

22 131 An award of future damages for noneconomic loss may not be discounted to present value. 

23 141 The $250,000 limit provided for in subsection 11) may not be disclosed to a jury. 

24 (51 As used in this section, the following definitions apply: 

25 (a) "Claimant" includes but is not limited to: 

26 (ii a person suffering bodily injury; 

27 (iii a person making a claim as a result of bodily injury to or the death of another; 

28 (iii) a person making a claim on behalf of someone who suffered bodily injury or death; 

29 (iv) the representative of the estate of a person who suffered bodily injury or death; or 

30 (v) a person bringing a wrongful death action . 
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lb) "Health care provider" means a physician, dentist. podiatrist, optometrist, chiropractor, physical 

2 therapist, or nurse licensed under Title 37 or a health care facility licensed under Title 50, chapter 5. 

3 (cl "Malpractice claim" means a claim based on a negligent act or omission by a health care 

4 provider in the rendering of professional services that is the proximate cause of a personal injury or 

5 wrongful death. 

6 (d) "Noneconomic loss" means subjective, nonmonetary loss, including but not limited to: 

7 (i) physical and mental pain or suffering; 

8 (ii) emotional distress; 

9 (iii) inconvenience; 

10 (iv) subjective, nonmonetary loss arising from physical impairment or disfigurement; 

11 Iv) loss of society, companionship, and consortium, other than household services; 

12 (vi) injury to reputation; and 

13 (viii humiliation. 

14 (e) "Patient" means a person who receives services from a health care provider." 

15 

Section 4. Section 27-1-702, MCA, is amended to read: 16 

17 "27-1-702. Comparative RegligeRse fault -- extent to which contributory AegligeRse fault bars 

18 recovery in action for damages. Contributory nei;iligence shall fault does not bar recovery in an action by 

19 tt!+1f i'! person or fi+& a person's legal representative to recover tort damages for nei;ili9enc0 resulting in death 

20 QU_person or injury to !'J. person or property if such negligence the sontri13utery fault was not i;ireater than 

21 the neglii;ienss fault ef the 130rsen defendant or the sen11linad n09lii;iense fault of all 13ersons against whon1 

22 recovery is saui;iht defemfants anl'i nonaartios IF THE CONTRIBUTORY FAULT WAS NOT GREATER THAN 

23 THE FAULT OF THE DEFENDANT OR THE COMBINED FAULT OF ALL DEFENDANTS AND NONPARTIES, 

24 but tt!+1f damages allowed sllall must be diminished in tfl& proportion to the amount of n09ligonso 

25 percentage of fault attributable to the person recovering." 

26 

27 

28 

29 

30 

Section 5. Section 27-1-703, MCA, is amended to read: 

"27-1-703. Multiple defendants -- determination of liability. ( 1) exce13t as 13rovided in subsections 

(2\ aRd (3\, whene•,er the RB§ligence of a 13art>( in any ac~ioA is an issue In an action referred to in (section 

1 (7)1c)j, each party against whom recovery may be allowed is jointly and severally liable for the amount 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

that may be awarded to the claimant but has the right of contribution from any other person whose 

negligence may have contributed as a proximate cause to the injury complained of. 

(21 A party whoso nogligonso is doterminod to so s0% or loss of tho sorneinod negligenso o-f all 

persons dessritiod in subsostien (4 I is so..,orall•, liable only and is r0s13onsi,b\o enl•f for tho amount ot 

no§li§ense atHilltitallle to that 13arty, 0Jw013t as 13rEwidod in stitlsostion (3). Tho romainin9 13artios are jointly 

and sovorally liallle for the total loss tho amotint attrieutallle to tho slaimant. 

mm A In an action referred to in [section 1 (7)(a) or (7)(b)], a party may be Jointly liable for all 

damages caused by the negligence of another if both acted in concert in contributing to the claimant's 

damages or if one party acted as an agent of the other. 

(4 I On motion of an•,' part~· against whom a slaim is assorted for no§li9onso roselltin§ in doath or 

injtiry to parson or pro13orty, any other parson whoso no§li§onso may ha~·o sontritiutod as a pro><.imato 

sauso to the injury somplainoa of mav Ile joined as an additional part'( to tho astion. i;ar purposos-w 

detorminin§ tho personta§e of liaeility attributable to oash party whoso astion sontrieuted to tho injury 

somplainod of, the trier of fast shall sonsidor tho no§li§enso of tho slaimant, injtirod person, aofendants, 

and third part'( dofonaants. Tho liabilit,y of mmpaHios, insluelin§ 13orsons roleaseel from liallility B'f the 

claimant ans persons immtino from liability to tho slaimant, mtist also bo considorod by the trier ef fact, 

as previded in oullseotion (6). The trier of fast shall ap13ortion tho persenta§e of no9li§enoe of all persons 

listed in this stibsestion. Contribtition mtist be pro13ortienal to tho liability of tho parties a§ainst whom 

rosovsrv i,; alloweel. ~lothin§ sontainoa in this sootion makes any 13arty indisponsaelo ptirstiant to Rule 19, 

Montana Rules of Civil Prosodure. 

~ If for any roason all or part of the oontrilltition from a party liaelo for oontrietition oannot l:Je 

obtaines, saoh of the other 13arties shall oontribtito a pro13ortional 13art of the tinpaid portion of tho 

noncontrietitin§ party's share and may obtain jtid§mont in a penain§ or stillsequent astion for sontribtition 

from tho nensontribi.tin§ party. A party fotind to be s0% or less na§li§ent for tho injtJPf somplained of is 

liaela for oontribtition tindor this sestion onl•1• up to the peroonta§e of no§li§enso amibi.ted to that partv-,-

(6) (al In ar:i aetion eased on na§li§ense, a aofenaant may assert as a dofensa that tho aaR1a9os 

of the claimant wors satisea in ftill or ir:, 13art by a nonpartv, ,,,hish ma~• be raforrod to as a non13arty 

dafonse. 

tbl- In detorminin9 the peroentago of liability attrilltitabla to persons who aro partios to tho aotion, 

tho trior of fast shall oonsidor the no§li§enoe of nonparties, 1nsltidin€1 13ersons raloasod from liai3ility l:J,,, the 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

slaimant and parsons immune from liasility to the slaimant, if a nonpart',• dofanso is proporl,, asserted 1n 

assorElanco with this sussoction (6). A finElin§ of ns§li!Jenso of a non party is not a prasumpfr•s or 

oonc'ucivs finEling as to that nonparty for purposes of a !'!Fi.or or sul3soquent aotion involvin!J that nonparty.-

(o) Tho 13urElon of proof ac to a nonparty'c liasilit',• is on tho ElefanElant or ElofanElanto who 

affirmativoly plead tho nonparty Elofonso, sut this suesostisn (e) doss not rolio•,o the claimant of tho burden 

of pra,,ing tl=lat nogligense on tl=lo part of tl=le defendant or dofondants sontrisutod as a proximate sauso to 

tl=la injury of tl=lo claimant or altar otl=lor proof roeii,iromants. 

(dl A nonpart',• defonso must ea affirmati•,oly ploadod as a part of tho answer. " defendant wl=IG 

gains astual knowledge of a nonparty defense after tho filing at tl=lat dotondant's answer may pload tho 

dofanso with roasonaslo proFAptnoss, as eotorminod ey the trial so1;rt, in a FAannor that is sonsictont with: 

(i) givin§ tho defendant a roasonaelo opportunity to diseo11or tl=lo oxistonso of a nonparty dofonss; 

(ii) gi.,ing tho olaiFAant a roasonasle opportunity to defend a§ainst a nenparty eefenso; and 

(iii! §i¥in§ tho slaimant a roasonaelo opperti,nit',•, if appropriate, to aed tho nenparty as an addit-!tH'\8+ 

eofondant to tl=lo action soloro tho expiration of tl=lo porioe of limitation applicaele to tha slaim. Hewo•,•Of, 

tl=lis sueseotion (iii} eoes not extend tho period of limitation or rovi110 tho aotion if the poriee of limitatioR 

Ras oxpirod. 

{al If a defeneant asserts a nonparty Elefense, tl=le eofoneant shall notify eaeh nonparty wl=lo tho 

defendant alle!Jos sausod tl=ie olaimant's injuries, in whole er in part. Notifioatien must so made ey mailing 

tho defendant's answer to each nonparty at tl=lo nonparw's last kno·11n address sv oortified mail, retwn 

reoeif)t roeiuested." 

22 Section 6. Section 27-1-719, MCA, is amended to read: 

2 3 "27-1-719, Liability of seller of product for physical harm to user or consumer, I 1 ) As used in this 

24 section, "seller" means a manufacturer, wholesaler, or retailer. 

25 (2) A person who sells a product in a defective condition unreasonably dangerous to a user or 

26 consumer or to the property of a user or consumer is liable for physical harm caused by the product to the 

27 ultimate user or consumer or to ms the user's or consumer's property if: 

28 (a) the seller is engaged in the business of selling such a product; and 

29 (bl the product is expected to and does reach the user or consumer without substantial change in 

30 the condition 111 which it is sold. 
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(3) The provisions of subsection (2) apply even if: 

2 (al the seller exercised all possible care in the preparation and sale of Ri-& the product; and 

3 (b) the user or consumer did not buy the product from or enter into any contractual relation witt1 

4 the seller. 

5 (4) Subsection (2)(b) does not apply to a claim for relief based upon improper product design. 

6 (5) Exsept as pro\•ided in this subsostion, sonHibutory negligense is not Contributory fault is a 

7 defense to the liability of a seller, based on strict liability in tort, for personal injury or property damage 

8 caused by a defectively manufactured or defectively designed product. A seller named as a defendant i;-i 

9 an action based on strict liability in tort for damages to .l! person or property caused by a defectively 

1 O designed or defectively manufactured product may assert the following affirmative defenses against the 

11 user or consumer, the legal representative of the user or consumer, or any person claiming damages by 

12 reason of injury to the user or consumer: 

13 (a) The user or consumer of the product discovered the defect or the defect was open and obvious 

14 and the user or consumer unreasonably made use of the product and was injured by it. 

15 (bl The product was unreasonably misused by the user or consumer and 6tlsll the misuse caused 

16 or contributed to the injury. 

17 16) The affirmative defenses referred to in subsection (5) mitigate or bar recovery and must be 

18 applied in accordance with the principles of comparative negligense fault set forth in 27-1-702 ,end [section 

19 Jj." 

20 

21 

22 

23 

24 

25 

26 

27 

29 

30 

Section 7. Section 28-1-301, MCA, is amended to read: 

"28-1-301. Types of obligations involving several persons. Except as provided in 27-1-703 and 

[section 1 L an obligation imposed upon several persons or a right created in favor of several persons may 

be: 

( 1) joint; 

(2) several; or 

(3) Joint and several." 

Section 8. Section 28-11-311, MCA, is amended to read: 

"28-11-311. Person indemnifying liable jointly and severally. Except as may be otherwise provided 
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in 27-1-703 and [section 1 L 9Re ~son who indemnifies another person against an act to be done by 

2 the latter is liable Jointly with the person indemnified and separately to every person injured by ~ th_\2 

3 act." 

4 

5 ~JEW SECTION. SeGtien 9. Se"'erabilit~·. If a 13art ef [this astl is invalid, all valid 13arts mat ai:e 

6 severable freA'1 the in,calia 13art roA'1ain in effest. If a 13art of [this astJ is invalia in ene Of--ffieFO of its 

7 a1313lisatiens, tho 13art roA=1ains in elfest in all valie a1313lisatiens that aro so,corablo from tho rnvalie 

8 a1313lisatiens. 

9 

10 ~JEW SECTION. SECTION 9. NONSeVloRA81blTY. IT IS THE INTE~JTOJ; THE bEGl~L/\TURE THA-+ 

11 EACH PAflT OJ; [THIS OCT) la EaSENTIAbbY DEPENDENT UPON EVERY OTHER P/\FlT, /\~ID IF ONE PART 

·12 IS FIEbD UMGONSTITUTIOMAb OR l~JV/\UD, /\bb OTHER PARTS /I.RE INVAUD. 

13 

14 NEW SECTION. SECTION 9. SEVERABILITY. IF A PART OF [THIS ACT] IS INVALID, ALL VALID 

15 PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACTI 

16 IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID 

17 APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS. 

18 

19 NEW SECTION. Section 10. Applicability. [This act] applies to causes of action that arise after 

20 [the effective date of this act]. 

21 

22 

23 

24 

NEW SECTION. Section 11. Contingent effective dates. (1) [This act] is effective on May 11, 

1997, if Bill No. [LC1155] is not passed and approved. 

(2) If Bill No. [LC1155] is passed and approved and is invalidated or is found to be 

25 unconstitutional by the Montana supreme court, [this act] is effective on the day after the effective date 

26 of the invalidation or of the finding of unconstitutionality. 

27 -END-
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HOUSE BILL NO. 572 

2 INTRODUCED BY ANDERSON, REHBEIN, STORY, TASH, BITNEY, JORE, ELLIS, BRAINARD, KEENAN, 

3 DEVANEY. CLARK. ORR, MOOD, BEAUDRY, MCGEE, HIBBARD, CURTISS, SIMPKINS, M. HANSON, 

4 WELLS, GRIMES, SOFT, KNOX, L. TAYLOR. KASTEN, GRADY, FELAND. CRIPPEN, ESTRADA, 

5 GROSFIELD, MCNUTT, BOHARSKI, HOLLAND 

6 

7 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR SEVERAL LIABILITY FOR MOST TORT 

8 ACTIONS; LIMITING JOINT AND SEVERAL LIABILITY TO CERTAIN SPECIFIED TORT ACTIONS; PROVIDING 

9 FOR THE EFFECT OF A RELEASE OR OF A COVENANT NOT TO SUE; P~Ql'IOl~I(;; T~AT MO AMOUNT oi; 

10 CONTi;!ll!iUTOi;!Y i;illUbT l!illi;!S i;!l!COVl!i;!Y; AMENDING SECTIONS 25-9-411, 27-1-702, 27-1-703, 

11 27-1- 719, 28-1-301, AND 28-11-311, MCA; AND PROVIDING CONTINGENT EFFECTIVE DATES AND AN 

12 APPLICABILITY DATE." 

13 

14 WHEREAS, efforts of the Legislature to amend the comparative negligence statute, which is 

1 5 premised on a modified joint and several liability scheme, have repeatedly been struck down by the 

16 Montana Supreme Court; and 

17 WHEREAS, the Montana Supreme Court rulings prohibiting the consideration of fault attributable 

18 to nonparties impair the effectiveness of the current modified joint and several liability system in Montana; 

19 and 

20 WHEREAS, the Legislature intends that the policy of the state should be a system of comparative 

21 fault in which persons are held responsible only to the extent to which they cause or contribute to the 

22 harm; and 

23 WHEREAS, the current system of joint and severai liability, which apportions all liability only among 

24 parties to the action. fails to apportion liability among all tortfeasors according to their equitable share of 

2 5 fault; and 

26 WHEREAS, the Legislature recognizes that public policy favors fair settlements that accurately 

27 reflect the liability of settled or released parties; and 

28 WHEREAS, the Legislature is concerned with the present inequitable results of solvent defendants 

29 hav·1ng to pay for the liability of insolvent, immune, or settled parties; and 

30 WHEREAS, the present system of joint and several liability for all tort actions does not reflect the 
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state's policy of liability in proportion to fault; and 

2 WHEREAS, the Legislature recognizes that Joint and several liability should be retained for certain 

3 situations; and 

4 WHEREAS, at least ten other states have abrogated the doctrine of joint and several liability, except 

5 for specific situations; and 

6 WHEREAS, the Legislature has the power to alter tort causes of action to promote legitimate state 

7 interests. 

8 THEREFORE, the Legislature declares that the doctrine of joint and several liability is abolished, 

g except for specific causes of action, and is r_eplaced with a comparative fault system utilizing the principles 

1 O of several liability. 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 NEW SECTION. Section 1. Several liability -- purpose -- pleading -- determination -- nonparties. 

15 11) The purpose of 27-1-703 and this section is to substitute several liability for the former law providing 

16 for joint and several liability, except for certain actions. The purpose of several liability is to allocate 

17 responsibility based on fault to all parties to an occurrence, rather than only to the parties to the litigation, 

18 and to ensure that the liability of each party to an occurrence is allocated in direct proportion to that party's 

19 fault. 

20 (2) In an action brought as a result of the death of a person or injury to a person or property, the 

21 liability of a defendant is several only and is not joint, except as provided in subsection (7). A defendant 

22 is liable only for that percentage of damages that is equal to the ratio of defendant's fault to the total fault 

23 attributed to all persons involved in the occurrence from which the action arose, including claimants, 

24 defendants, and persons not party to the action. A separate judgment must be entered against the 

25 defendant for that amount. 

26 13) In determining the percentage of fault of persons who are parties to the action, the trier of fact 

27 shall consider the fault of persons not a party to the action, based upon evidence of those persons' fault, 

28 that is admissible in evidence. Assessment of fault against a nonparty does not subject the nonparty to 

29 liability in the action or any other action and may not be introduced as evidence of liability in any other 

30 action. 
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i4) The oe,centage of fault attributable to parties to the action may total less than 100% if the trier 

2 of fact finds that 'ault contributing to cause the claimant's loss is attributable to other persons. 

3 (51 The Jury shall return a special verdict, or the judge shall make special findings in the absence 

4 of a Jury, determining the percentage of fault attributable to each party and determining the total amount 

5 of damages sustained by the claimant. 

6 !61 A defendant shall affirmatively plead comparative fault and identify in the answer or within a 

7 reasonable amount of time after filing the answer as determined by the court, each person who the 

8 defendant alleges is at fault with respect to the occurrence that is the basis for the action. A defendant 

9 who pleads the comparative fault of another has the burden of proving the fault. 

10 (71 Section 27-1-703 applies and this section does not apply to an action arising from: 

11 (a) the concerted acts or omissions of two or more persons; 

12 (bl the act or omission of a person acting as the agent or servant of another; or 

1 3 le) an act or omission that violates a state environmental law relating to hazardous or deleterious 

14 substances. 

15 (81 For purposes of this section, "fault" means an act or omission that proximately caused or 

1 6 contributed to injury or damages sustained by a person seeking recovery and includes negligence in any 

1 7 of its degrees, contributory negligence, strict liability, and products liability. 

18 

19 NEW SECTION. Section 2. Effect of a release or covenant not to sue. A release or covenant not 

20 to sue given to one of two or more persons potentially liable in tort for the same injury, death, damage, or 

21 loss: 

22 111 does not discharge any of the other persons from liability for the person's several pro rata share 

23 of liability unless the terms of the release or covenant ·provide for a discharge of liability; 

24 (21 reduces the aggregate claim against the other persons to the extent of any percentage of fault 

25 found by the trier of fact under [section 1] to be attributable to the person to whom the release or covenant 

26 was given; and 

27 (3) discharges the person to whom it was given from all liability for contribution. 

Section 3. Section 25-9-411, MCA, is amended to read: 

28 

29 

30 "25-9-411. Medical malpractice noneconomic damages limitation. ( 11 (al In a malpractice claim 
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or claims against one or more health care providers based on a single incident of malpractice, an award for 

2 past and future damages for noneconomic loss may not exceed $250,000. All claims for noneconomic loss 

3 deriving from inJuries to a patient are subject to an award not to exceed $250,000. This limitation applies 

4 whether 

5 Ii) based on the same act or a series of acts that allegedly caused the injury, injuries, death, or 

6 deaths on which the action or actions are based; or 

7 Iii) the act or series of acts were by one or more health care providers. 

8 (b) If a single incident of malpractice injures multiple, unrelated patients, the limitation on awards 

g contained in subsection I 1 )(a) applies to each patient and all claims deriving from injuries to that patient. 

1 O 12) la) For purposes of the limitation on awards contained in subsection ( 1), a claimant has the 

11 burden of proving separate injuries, each arising from a different act or series of acts. An award or 

12 combination of awards in excess of $250,000 must be reduced to $250,000, after which the court shall 

1 3 make other reductions that are required by law. If a combination of awards for past and future noneconomic 

14 loss is reduced in the same action, future noneconomic loss must be reduced first and, if necessary to reach 

15 the $250,000 limit, past noneconomic loss must then be reduced, If a combination of awards is reduced 

16 to $250,000, a claimant's share of the $250,000 must be the same percentage as the claimant's share of 

17 the combined awards before reduction. 

18 (b) For each claimant, further reductions must be made in the following order: 

19 Ii) first, reductions under 27-1-702; and 

20 Iii) seseRg, reg,JGtieRs 61Rger :n 1 70J; aRg 

21 liiD tl=iirg second, setoffs and credits to which a defendant is entitled, 

22 (3) An award of future damages for noneconomic loss may not be discounted to present value. 

23 14) The $250,000 limit provided for in subsection (1) may not be disclosed to a jury. 

24 15) As used in this section, the following definitions apply: 

25 lal "Claimant" includes but is not limited to: 

26 (i) a person suffering bodily injury; 

27 Iii) a person making a claim as a result of bodily injury to or the death of another; 

28 (iii) a person making a claim on behalf of someone who suffered bodily injury or death; 

29 (iv) the representative of the estate of a person who suffered bodily injury or death; or 

30 (vi a person bringing a wrongful death action, 
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I bi "Healt,1 care provider" means a physician, dentist, podiatrist, optometrist, chiropractor, physical 

2 therapist, or 1 1Ase iicensed under Title 37 or a health care facility licensed under Title 50, chapter 5. 

3 !cl "Malpractice claim" means a claim based on a negligent act or omission by a health care 

4 provider in the rendering of professional services that is the proximate cause of a personal inJury or 

5 wrongful death. 

6 (di "Noneconomic loss" means subjective, nonmonetary loss, including but not limited to: 

7 Ii) physical and mental pain or suffering; 

8 (iii emotional distress; 

9 (iii) inconvenience; 

10 (iv) subjective, nonmonetary loss arising from physical impairment or disfigurement; 

11 (vi loss of society, companionship, and consortium, other than household services; 

12 (v1) injury to reputation; and 

13 (viii humiliation. 

14 (e) "Patient" means a person who receives services from a health care provider." 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 4. Section 27-1- 702, MCA, is amended to read: 

"27-1-702. Comparative RogligoAee fault -- extent to which contributory AegligoAeo fault bars 

recovery in action for damages. Contributory nogligenso sl:lall fault does not bar recovery in an action by 

<1f1-1f g person or fii& a person's legal representative to recover tort damages for nogligeRso ros1cJlt1ng in death 

of a person or injury tog person or property if &lclGR Regli9onse tl:lo sontriblcltory falcllt 11•as not 9roator ti:laA 

the no9ligaRse falcllt ef the person ElefeAElant or tl:lo GOR'lBineEI na9liganso ffil!!! of all persons a9ainst whoR'l 

rosovory is sought ElofaRElaAts anEI nonpartias IF THE CONTRIBUTORY FAULT WAS NOT GREATER THAN 

THE FAULT OF THE DEFENDANT OR THE COMBINED FAULT OF ALL DEFENDANTS AND NONPARTIES, 

but <1f1-1f damages allowed 6-Ral+ must be diminished in ffie proportion to the amouAt of neg'i§enso 

percentage of fault attributable to the person recovering ... 

Section 5. Section 27-1-703, MCA, is amended to read: 

""27-1-703. Multiple defendants -- determination of liability. (1) l!irnapt as pro11 iElaEI in Slclbseotions 

(2) anEI (6), whana•,cer tho nagli§anso of a J;1art1f in anv astion is an iss1c10 In an action referred to in [section 

1171 lei], each party against whom recovery may be allowed is jointly and severally liable for the amount 

iLegisl~iv, 
'>Services 

'-- Division ·-
- 5 - HB 572 



5 5th Legislature HB0572 03 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

that may be awarded to the claimant but has the right of contribution from any other person whose 

negligence may have contributed as a proximate cause to the injury complained of. 

121 A 13art>y' whose RegligeR68 is deterR1iRod to se ii0% or less of the sor=RsiRed RogligeRse of all 

persoRs oessrieed iR sussestioR (<1 l is se,,erall11 liaele oRly aml is respoRsiele enl',' for tho amount ot 

no9li9onse aUrisutablo to that part',', m,sopt as proviEloEl in sussestion (Jl. The remaining parties aro joint!',' 

anel severally liaelo for tho total less the amount attributaslo to tho olaimant. 

+:ltJ1.J. A In an action referred to in [section 1 (7)(a) or (7)(b)L a party may be jointly liable for all 

damages caused by the negligence of another if both acted in concert in contributing to the claimant's 

damages or if one party acted as an agent _of the other. 

(4) On motion of any party agaiRst wRom a slain=t is assortoEl for negligonso resulting in death or 

injury to person or propert•;, any other person ,.,hose nogligonoo n=tay Ra"o sontrieutod as a pre)(imate 

oause to tho injury son=tplainoEl of Fflay so joined as an aElditional part',' to the aotiOR. ~or purposes of 

Elotorn=tining tho poroontago of liability attriButaBlo to oaot:i part',' .,..,hose aotion sontriButoEl to tho inJur>; 

soFflplainoel of, tl=io trier of fast st:iall sonsidor tho nogligonso of tho slain=tant, injured person, defendants, 

anEi thirEl party EiofondanM. Tho liasility of non13arties, iRsluding persons released from liasility ey tho 

olaiFflant and persons in=tff1uno froFfl liasility to tRo olain=tant, Fflust also BO oonsidoroEi BY tt:ie trier of fast, 

as provided in suBsootion lei. Tt:io trier of fast shall apportion tRo persentago of nogligonso of all !3orsons 

listed in tt:iis suBsootion. Gontrisution n=tust BB proportional to tho liasility of the parties against .,,hoff1 

rooo~•ery is allowed. ~lathing sontainod in tt:iic sootion n=takes an•; party iRdisponsaele pursuant to Rulo 19, 

~4onMna J;iulos of Giuil ?rosoduro. 

(ii) If for any reason all or part of tho oontriBution fron=t a party liaBle for contribution oannot bo 

obtainoEi, oaoh of the other parties st:iall oontrii3uto a pro13ortional 13art of tho uRpaid port10R of tho 

nono0Rtrisutin9 party's share and n=tay obtain judgn=tont in a ponding or suesoEjuent astion for oontrisution 

froR1 tRo nonoontrieuting 13arty, /I !')arty founEi to eo ii0% or loss ne9li9ont for tho injury ooff1plainod of is 

liaslo for contribution unelor this sootion only u13 to tt:io poreontago of nogligonso attriButoEi lO that party. 

(el lal In an aotion eases BR negligonso, a dofonelant n=tay assert as a dofonso that tho sarnagos 

af tRo olain=tant "'Oro sausod in full or in 13art by a nonparty, ,..,t:iioh ma1• eo referred to as a non13art•; 

Eiofonso. 

(s) In dotorrninin9 tho porsentago of liabilit',' attributaelo to persons who aro J)artios to tRe astion, 

the trier of fast shall sonsider tRo Regligense of nonJ)artios, iRsluEiing persens roleaseel froff1 liai3ility by tho 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

slaimant and psrsorc •,mm,mo from liability to tho claimant, if a nonparty dofonso is properly assorted in 

ascordanse '"/Ith tnis subssstion (Ill. A findiR§ of nogli§OAGB of a nonparty is not a prosumpti•io or 

oonolusivs fir1ding as to that nonparty for purposes of a prier er suessquent aotien invol><ing that nonparty. 

Isl Tho Burden of preei as to a nenparty's liability is en tho defendant or defendants who 

affirmatively plead tho nonparty defonso, but this subsootion Ill) deos not roliovo tho slaimant of the eurden 

of pro 11 ing that ne§li§onse on the part of the defendant or defendants contributed as a proximate oauoo to 

tho injuP, of the claimant or altar other proof roquiremonts. 

(d) ,o nonpart>,t dofonso must bo atfirmati><oly pleaded as a part of tho answer A dofondant who 

gains actual knowlodgo of a non11arw defense after the filing of that deiendam' o ans·.,er may plead the 

defense ·.-.·ith reasonable promptness, as dotorm1nod av tho trial sourt, in a manner that is consistent with; 

(i) giving tho defendant a reaoonasle opportunity to disso.,er the oxistonso of a nonpany dofonso; 

Iii) gi•,1ing the slaiffiant a roasenaelo 01111ortunity to aefond against a nenparty aotonse; and 

(iii) givin§ the claimant a reasonasle epportunit•r, if appropriate, te add the nenparty as an additional 

defendant te tho astien bolero tho e1'piration of tho period af liR1itation a13plisaelo te tRo claim. l-lewo•;er, 

this sussestion (iii) does not 01'toRd tho perios ef liffiitatieR er ro•,ci>;o tho action if the poried of limitatian 

has e1'piros. 

(o) If a dofoRdant assorts a nonparty defonso, the defeRdant si'lall notify oash nenparti,t wi'le the 

dofoRaant alleges saldsad tho slaimant's injuries, in whole or in part. ~lotifisation R1ust ee n:iado bv n:iailing 

the defendant's answer to oash non13art1f at tho non13arty's last kno'l•n adaross by sortifiod n:iail, roturn 

receipt roqldostoa." 

22 Section 6. Section 27-1-719, MCA, is amended to read: 

23 "27-1-719. Liability of seller of product for physical harm to user or consumer. ( 1) As used in this 

24 section, "seller" means a manufacturer, wholesaler, or retailer. 

25 (2) A person who sells a product in a defective condition unreasonably dangerous to a user or 

26 consumer or to the property of a user or consumer is liable for physical harm caused by the product to the 

27 ultimate user or consumer or to hi6 the user's or consumer's property if: 

28 (a) the seller is engaged in the business of selling such a product; and 

29 (bl the product is expected to and does reach the user or consumer without substantial change in 

30 the condition in which it is sold. 
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(3) The provisions of subsection (2) apply even if: 

2 (a) the seller exercised all possible care in the preparation and sale of l=lis the product; and 

3 (b) the user or consumer did not buy the product from or enter into any contractual relation with 

4 the seller. 

5 14) Subsection (2)(b) does not apply to a claim for relief based upon improper product design. 

6 15) eJ1se13t as 13ro11ided iA this sussestion, soAtrieutory Ae9li9eAse is Mt Contributory fault is a 

7 defense to the liability of a seller, based on strict liability in tort, for personal injury or property damage 

8 caused by a defectively manufactured or defectively designed product. A seller named as a defendant in 

9 an action based on strict liability in tort for damages to l! person or property caused by a defectively 

1 O designed or defectively manufactured product may assert the following affirmative defenses against the 

11 user or consumer, the legal representative of the user or consumer, or any person claiming damages by 

1 2 reason of injury to the user or consumer: 

13 la) The user or consumer of the product discovered the defect or the defect was open and obvious 

14 and the user or consumer unreasonably made use of the product and was injured by it. 

15 lb) The product was unreasonably misused by the user or consumer and St>GR the misuse caused 

16 or contributed to the injury. 

17 16) The affirmative defenses referred to in subsection 15) mitigate or bar recovery and must be 

18 applied in accordance with the principles of comparative AO!jli90Aso fault set forth in 27-1-702 and [section 

19 11-" 

20 

21 Section 7. Section 28-1-301, MCA, is amended to read: 

22 "28-1-301. Types of obligations involving several persons. Except as provided in 27-1-703 and 

23 [section 1J, an obligation imposed upon several persons or a right created in favor of several persons may 

24 be: 

25 ( 1) Joint; 

26 (2'.) several; or 

27 13) joint and several." 

Section 8. Section 28-11-311, MCA, is amended to read: 

28 

29 

30 "28-11-311. Person indemnifying liable jointly and severally. Except as may be otherwise provided 
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in 27-1-703 and [section 1 L &Re a person who indemnifies another person against an act to be done by 

2 the latter 1s liable Jointly with the person indemnified and separately to every person injured by 6tlGfl the 

3 act." 

4 

5 

6 

7 

8 

9 

Ni:W SI.CTIO~J. SestioA 9. Seuernllilit•t, If a part of [tl=lis astl is in,·alid, all valid parts tl=lat are 

se¥oral31o lroR1 the invalid part roR1ain in oftest. If a part of !tl=lis aetl is in¥alid in one or Rlore of its 

applisations, tl=ls part ror:nains in effest in all Yalid applications tl=lat aro so><srasle freR1 tl=le in¥alid 

applications. 

10 NEW SfiCTIO~L SIOCTION 9 NONSIO'JIOR."BlblTY, IT IS THE IMTfi~IT OF THf LfGlab/\TURf THAT 

11 f/\CH 12ART OF [HIIS llCT] IS fSSHITIALbY Dfl2e~mf~JT Ul20~1 f\/fRY OTl-lfR PART, AND IF O~HS PART 

12 IS l-lfbD UNCO~JSTITUTIO~JAL Olil l~JVALID, 1\LL OTHfR P/\RTS "Re l~JVALID. 

13 

14 NEW SECTION. SECTION 9. SEVERABILITY. IF A PART OF (THIS ACT] IS INVALID, ALL VALID 

15 PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF (THIS ACT) 

16 IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID 

17 APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS. 

18 

19 NEW SECTION. Section 10. Applicability. [This act] applies to causes of action that arise after 

20 [the effective date of this act]. 

21 

22 

23 

24 

NEW SECTION. Section 11. Contingent effective dates. ( 1) [This act] is effective on May 11, 

1997, if Bill No. [ LC 1 1 5 51 is not passed and approved. 

(2) If Bill No. [LC1155] is passed and approved and is invalidated or is found to be 

25 unconstitutional by the Montana supreme court, [this act] is effective on the day after the effective date 

26 of the invalidation or of the finding of unconstitutionality. 

27 -END-
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MARC RACICOT 

GOVERNOR 

April 21, 1997 

OFFICE OF THE GOVERNOR 

STATE OF MONTANA 

The Honorable John Mercer 
Speaker of the House 
State Capitol 
Helena MT 59620 

The Honorable Gary Aklestad 
President of the Senate 
State Capitol 
Helena MT 59620 

Dear Speaker Mercer and President Aklestad: 

STATE CAPITOL 

HELENA, MONTANA 59620-0801 

In accordance with the power vested in me as Governor by the Constitution and laws of 
the State of Montana, I hereby return with amendments House Bill 572, "AN ACT 
PROVIDING FOR SEVERAL LIABILITY FOR MOST TORT ACTIONS; LIMITING 
JOINT AND SEVERAL LIABILITY TO CERTAIN SPECIFIED TORT ACTIONS; 
PROVIDING FOR THE EFFECT OF A RELEASE OR A COVENANT NOT TO SUE; 
AMENDING SECTIONS 25-9-411, 27-1-702, 27-1-703, 27-1-719, 28-1-301, AND 28-
11-311, MCA; AND PROVIDING CONTINGENT EFFECTIVE DATES AND AN 
APPLICABILITY DATE" for the following reasons. 

House Bill 572 provides for a system of comparative fault in which persons are held 
responsible only to the extent to which they cause or contribute to the harm_ It 
apportions liability among all torfteasors according to their equitable share of fault. 

While I support House Bill 572, it requires technical changes in order to provide that 
several liability and apportionment of liability apply to defendants acting in concert or in 
an agency relationship, while not affecting the doctrines of vicarious liability and 
respondeat superior. Without the amendments, a corporation sued for the acts of its 
employee may be excluded from the application of several liability and the 
apportionment of damages to other parties at fault. The amendments leave in place the 
idea that the principal cannot transfer liability to its agent. 

TELEPHONE: (406) 444-3111 FAX: (406) 444-5529 



Representative Anderson, the bill's sponsor, has been informed of and understands the 
need for these amendments. 

Sincerely, 

,¼~~D 
MARC RACICOT 
Governor 



1. Page 3, line 10. 
Following: "from" 
Strike:":" 

GOVERNOR'S AMENDMENTS TO 
House Bill No. 572 
(Reference Copy) 
April 21, 1997 

2. Page 3, lines 11 through 14. 
Strike: subsections (a) through (c) in their entirety 
Insert: "an act or omission that violates a state environmental law relating to hazardous 

or deleterious substances." 
Insert: "(8) Parties whose liability arises from acts or omissions in concert or from acts 

or omissions arising from an agency or employment relationship shall be 
apportioned a single percentage of fault and shall be treated as a single party for 
purposes of this section." 

3. Page 3, line 15. 
Strike: "8" 
Insert: "9" 

4. Page 5, line 28. 
Following: "liability." 
Strike: "( 1 )" 

5. Page 6, lines 7 through 9. 
Strike: subsection (2) in its entirety 
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HOUSE BILL NO. 572 

2 INTRODUCED BY ANDERSON, REHBEIN, STORY, TASH, BITNEY, JORE, ELLIS, BRAINARD, KEENAN, 

3 DEVANEY, CLARK, ORR, MOOD, BEAUDRY, MCGEE, HIBBARD, CURTISS, SIMPKINS, M. HANSON, 

4 WELLS, GRIMES, SOFT, KNOX, L. TAYLOR, KASTEN, GRADY, FELAND, CRIPPEN, ESTRADA, 

5 GROSFIELD, MCNUTT, BOHARSKI, HOLLAND 

6 

7 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR SEVERAL LIABILITY FOR MOST TORT 

8 ACTIONS; LIMITING JOINT AND SEVERAL LIABILITY TO CERTAIN SPECIFIED TORT ACTIONS; PROVIDING 

9 FOR THE EFFECT OF A RELEASE OR OF A COVENANT NOT TO SUE; PROVIDl~lG TH.A.T NO /\MOUNT OJ; 

10 CONTRl8UTORY FAULT 8ARS RiiCOViiRY; AMENDING SECTIONS 25-9-411, 27-1-702, 27-1-703, 

11 27-1-719, 28-1-301, AND 28-11-311, MCA; AND PROVIDING CONTINGENT EFFECTIVE DATES AND AN 

12 APPLICABILITY DA TE." 

13 

14 WHEREAS, efforts of the Legislature to amend the comparative negligence statute, which is 

15 premised on a modified joint and several liability scheme, have repeatedly been struck down by the 

16 Montana Supreme Court; and 

17 WHEREAS, the Montana Supreme Court rulings prohibiting the consideration of fault attributable 

18 to nonparties impair the effectiveness of the current modified joint and several liability system in Montana; 

19 and 

20 WHEREAS, the Legislature intends that the policy of the state should be a system of comparative 

21 fault in which persons are held responsible only to the extent to which they cause or contribute to the 

22 harm; and 

23 WHEREAS, the current system of joint and several liability, which apportions all liability only among 

24 parties to the action, fails to apportion liability among all tortfeasors according to their equitable share of 

25 fault; and 

26 WHEREAS, the Legislature recognizes that public policy favors fair settlements that accurately 

27 reflect the liability of settled or released parties; and 

28 WHEREAS, the Legislature is concerned with the present inequitable results of solvent defendants 

29 having to pay for the liability of insolvent, immune, or settled parties; and 

30 WHEREAS, the present system of joint and several liability for all tort actions does not reflect the 

1Legisl~ive 
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state's policy of liability in proportion to fault; and 

2 WHEREAS, the Legislature recognizes that joint and several liability should be retained for certain 

3 situations; and 

4 WHEREAS, at least ten other states have abrogated the doctrine of joint and several liability, except 

5 for specific situations; and 

6 WHEREAS, the Legislature has the power to alter tort causes of action to promote legitimate state 

7 interests. 

8 THEREFORE, the Legislature declares that the doctrine of joint and several liability is abolished, 

9 except for specific causes of action, and is replaced with a comparative fault system utilizing the principles 

10 of several liability. 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 NEW SECTION. Section 1. Several liability -- purpose -- pleading -- determination -- nonparties. 

1 5 ( 1) The purpose of 27-1-703 and this sect.ion is to substitute several liability for the former law providing 

16 for joint .and several liability, except for certain actions. The purpose of several liability is to allocate 

1 7 responsibility based on fault to all parties to an occurrence, rather than only to the parties to the litigatiori, 

18 and to ensure that the liability of each party to an occurrence is allocated in direct proportion to that party's 

19 fault. 

20 12) In an action brought as a result of the death of a person or injury to a person or property, the 

21 liability of a defendant is several only and is not joint, except as provided in subsection \7). A defendant 

22 is liable only for that percentage of damages that is equal to the ratio of defendant's fault to the total fault 

23 attributed to all persons involved in the occurrence from which the action arose, including claimants, 

24 defendants, and persons not party to the action. A separate judgment must be entered against the 

25 defendant for that amount. 

26 (3) In determining the percentage of fault of persons who are parties to the action, the trier of fact 

27 shall consider the fault of persons not a party to the action, based upon evidence of those persons' fault, 

28 that is admissible in evidence. Assessment of fault against a nonparty does not subject the nonparty to 

29 liability in the action or any other action and may not be introduced as evidence of liability in any other 

30 action. 
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1 (4) The percentage of fault attributable to parties to the action may total less than 100% if the trier 

2 of fact finds that fault contributing to cause the claimant's loss is attributable to other persons. 

3 (5) The jury shall return a special verdict, or the judge shall make special findings in the absence 

4 of a jury, determining the percentage of fault attributable to each party and determining the total amount 

5 of damages sustained by the claimant. 

6 (6) A defendant shall affirmatively plead comparative fault and identify in the answer or within a 

7 reasonable amount of time after filing the answer as determined by the court, each person who the 

8 defendant alleges is at fault with respect to the occurrence that is the basis for the action. A defendant 

9 who pleads the comparative fault of another has the burden of proving the fault. 

1 O (7) Section 27-1-703 applies and this section does not apply to an action arising from~ 

11 (al tho oenoerteEl aots er eFRissiens ef twe er FRere j'lersens; 

12 Isl tAe aot er eFRissien ef a j'lersen aotin!I as the a§ent er ser\1ant ef anether; er 

13 (o) an aot er eFRissien that \'ielates a state envirenfl'lental law relatin§ te hazardeus er Elalotorieus 

14 suestansas. AN ACT OR OMISSION THAT VIOLATES A STATE ENVIRONMENTAL LAW RELATING TO 

15 HAZARDOUS OR DELETERIOUS SUBSTANCES. 

16 (8) PARTIES WHOSE LIABILITY ARISES FROM ACTS OR OMISSIONS IN CONCERT OR FROM 

17 ACTS OR OMISSIONS ARISING FROM AN AGENCY OR EMPLOYMENT RELATIONSHIP MUST BE 

18 APPORTIONED A SINGLE PERCENTAGE OF FAULT AND MUST BE TREATED AS A SINGLE PARTY FOR 

19 PURPOSES OF THIS SECTION. 

20 ~Hfil For purposes of this section, "fault" means an act or omission that proximately caused or 

21 contributed to injury or damages sustained by a person seeking recovery and includes negligence in any 

22 of its degrees, contributory negligence, strict liability, and products liability. 

23 

24 NEW SECTION. Section 2. Effect of a release or covenant not to sue. A release or covenant not 

25 to sue given to one of two or more persons potentially liable in tort for the same injury, death, damage, or 

26 loss: 

27 (1) does not discharge any of the other persons from liability for the person's several pro rata share 

28 of liability unless the terms of the release or covenant provide for a discharge of liability; 

29 (2) reduces the aggregate claim against the other persons to the extent of any percentage of fault 

30 found by the trier of fact under [section 1] to be attributable to the person to whom the release or covenant 
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1 was given; and 

2 (3) discharges the person to whom it was given from all liability for contribution. 

Section 3. Section 25-9-411, MCA, is amended to read: 

3 

4 

5 "25-9-411. Medical malpractice noneconomic damages limitation. ( 1) la) In a malpractice claim 

6 or claims against one or more health care providers based on a single incident of malpractice, an award for 

7 past and future damages for noneconomic loss may not exceed $250,000. All claims for noneconomic loss 

8 deriving from injuries to a patient are subject to an award not to exceed $250,000. This limitation applies 

9 whether: 

1 0 Ii) based on the same act or a series of acts that allegedly caused the injury, injuries, death, or 

11 deaths on which the action or actions are based; or 

12 (ii) the act or series of acts were by one or more health care providers. 

13 (bl If a single incident of malpractice injures multiple, unrelated patients, the limitation on awards 

14 contained in subsection (1 )(a) applies to each patient and all claims deriving from injuries to that patient. 

15 (2) (a) For purposes of the limitation on awards contained in subsection (1 ), a claimant has the 

16 burden of proving separate injuries, each arising from a different act or series of acts. An award or 

17 combination of awards in excess of $250,000 must be reduced to $250,000, after which the court shall 

18 make other reductions that are required by law. If a combination of awards for past and future noneconomic 

19 loss is reduced in the same action, future noneconomic loss must be reduced first and, if necessary to reach 

20 the $250,000 limit, past noneconomic loss must then be reduced. If a combination of awards is reduced 

21 to $250,000, a claimant's share of the $250,000 must be the same percentage as the claimant's share of 

22 the combined awards before reduction. 

23 (bl For each claimant, further reductions must be made in the following order: 

24 Ii) first, reductions under 27-1-702; and 

25 (ii) sesenEJ, re91,rntiens ynEJer 27 1 703; an9 

26 ,iii) ti=lirEJ second, setoffs and credits to which a defendant is entitled. 

27 13) An award of future damages for noneconomic loss may not be discounted to present value. 

28 14) The $250,000 limit provided for in subsection (11 may not be disclosed to a jury. 

29 15) As used in this section, the following definitions apply: 

30 (al "Claimant" includes but is not limited to: 

\ legis/~tive 
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:.._ Division ·-

- 4 - HB 572 



55th Legislature HB0572.04 

1 (i) a person suffering bodily injury; 

2 (ii) a person making a claim as a result of bodily injury to or the death of another; 

3 (iii) a person making a claim on behalf _of someone who suffered bodily injury or death; 

4 (iv) the representative of the estate of a person who suffered bodily inJury or death; or 

5 (v) a person bringing a wrongful death action. 

6 lb) "Health care provider" means a physician, dentist, podiatrist, optometrist, chiropractor, physical 

7 therapist, or nurse licensed under Title 37 or a health care facility licensed under Title 50, chapter 5. 

8 (c) "Ma/practice claim" means a claim based on a negligent act or omission by a health care 

9 provider in the rendering of professional services that is the proximate cause of a personal injury or 

10 wrongful death. 

11 (d) "Noneconomic loss" means subjective, nonmonetary loss, including but not limited to: 

12 (i) physical and mental pain or suffering; 

13 (ii) emotional distress; 

14 (iii) inconvenience; 

1 5 (iv) subjective, nonmonetary loss arising from physical impairment or disfigurement; 

16 (v) loss of society, companionship, and consortium, other than household services; 

17 (vi) injury to reputation; and 

18 (vii) humiliation. 

1 9 ( e) "Patient" means a person who receives services from a health care provider." 

Section 4. Section 27-1-702, MCA, is amended to read: 

20 

21 

22 "27-1-702. Comparative negligeRee fault -- extent to which contributory RegligeRee fault bars 

23 recovery in action for damages. Contributory negli€Jenoe shall fault does not bar recovery in an action by 

24 <iR'f g person or fli5 a person's legal representative to recover tort damages for ne€)1i€)ense resctltin!I in death 

25 of a person or injury tog person or property if sc1sh ne€Jli€Jense the sontriEH,1tery fault was net greater than 

26 the negli€Jense fac1lt ef the i;iersen sefansant er the soFReines ne€)1i€)onoe fault of all i;iersons against ,...,heFR 

27 FBGOVBFY is seu€jht sofonsants ans nonaarties IF THE CONTRIBUTORY FAULT WAS NOT GREATER THAN 

28 THE FAULT OF THE DEFENDANT OR THE COMBINED FAULT OF ALL DEFENDANTS AND NONPARTIES, 

29 but <IRV damages allowed SAaU must be diminished in tAe proportion to the amount of negligense 

30 percentage of fault attributable to the person recovering." 

~
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 5. Section 27-1-703, MCA, is amended to read: 

"27-1-703. Multiple defendants -- determination of liability. 11) exseJH as pro><ided in sutisestiens 

12) and (3), whenever the negligenso of a party in any astion is an issue In an astien referred ta in fsestion 

1 (7)(s)L~ EACH party against whom recovery may be allowed is jointly and severally liable for the 

amount that may be awarded to the claimant but has the right of contribution from any other person whose 

negligence may have contributed as a proximate cause to the injury complained of. 

12) ii. party whose negligense is determined to tie 00% or less of the somtiined negligense of all 

persons dossritied in sutisestion (4) is so110rally Ii a tile only and is responsitile only for the ammmt ef 

negligense attritiutatile to that party, exsept as pro,,ided in sutiseotion 13). The remaining parties are jointl'f 

and seyeralltt liatile for the total less the amount attritiutatile te the slaimant. 

(31@ o, In an astion referres to in fsestion 1 (7)(a) OF (7)(13)!. a party ma)' ea jointly liaelo for all 

samages saused tiy the negligense of another if tioth asted in sonsert in sentrieuting to the olaimant's 

samages or if one party asted as an agent of the ether. 

(4) On motion of any party against whom a slaim is asserted for ne!jligense resulting in death OF 

injury to persen or preperty, any other persen whese negligonse ma•; ha•Jo oontritiuted as a proximate 

sause te the injur>t oernplained ef rnav tie joines as an additional part1• to the astion. iiior purposes of 

Eiotormining tho porsentago of liatiility attritJutatJlo te sash party whese astion sontritiutos to tho i~ 

somplained ef, tho trier ef fast shall oensidor the negligense ef the slairnant, injures person, dofensants, 

ans thirs party sofensants. The liaeility ef nenparties, inslusing porsens roloasos frem liatiility ti~· the 

slairnant and persons immune frem lial3ility to the olaimant, must alse tie sensidered tiy the trier ef fast, 

as pravisee in sutiseotion (€i). The trier ef fast shall apportion the peroentage of negligense ef all pars ens 

listes in this s1ibsestien. ContritJ1ition must be prepertional te the liatiility of t"1e parties against "'horn 

reoevery is allo•,.,.ed. Nething sentainee in this sestien rnakes any party insispensaele pursuant to Rule 1 Q, 

Montana Rules ef Ci,•il Proseeure. 

(el If fer an1• reason all or jilart ef the oontritiutien fram a part•f liatile for sentritJ1ition sannot tie 

obtaineel, eaoR et the etRer ,=,arties shall sentribute a ~F8f18Ftional fi)art et tRe UAJ':lai9 f)Ortien ef the 

nons0ntritJ1iting party's share ans rna•,• etitain jusgrnent in a peneing or s1itiseq1ient astien for sentritiutien 

from tho nonsontributing party. /\ party fauna to be eQ% er less ne!jligent fer the injury sernplainoe of is 

liatile far sontritiution unser this sestien enly up to the persentage ef negligense attributes to that party. 

(€i) la) In an astion bases en nogligense, a eefeneant may assert as a eefense that the eamages 

\
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of tho slaiR'laAt wore sausoe iA full or iA part by a AOAparty, whioh R'la·, be referred to as a nonpart-,c 

2 eofenoe. 

3 (bl IA eotorFRiAiA!l tho porooAta§e of lia8ility attributable to perooAs ... ho are parties to the aGtion, 

4 tho trier of f;wt shall sonsidor tho nesli§eAGO of nonparties, insludins persons raloased froFR liability by the 

5 GlaiFRant and porsoAs iFRRlUAe froRl lia9ility to tho slaiFRaAt, if a Aonparty dofoAso is pro13erly asserted in 

6 assordaAoo with this su9seotioA le). A fiAdiA!l of AO!jliseAso of a AOA13arty is not a presuFR13tiv0 or 

7 00Aolusi 110 findiA!l as to that noAparty for purposes of a prior or subsa!luont astion in 11ol,1in!l tllat nonparty. 

8 (o) Tho eurdon of proof as to a noAparty' s liability is on tho dofoAdant or eofondants ,.,ho 

9 affirFRati¥oly pleas tho nonparty dofeAso, eut tllis suesootioA !e) does.not roliovo tile olaiFRant of tho burden 

10 of pro¥iA!l that no§li9onoo on tile !')Ort of tho eofoAeant or dofondaAts sontributod as a proxiFRato oauso to 

11 tho iAjury of tile olaiR'laAt er alter other 13roof FO!luiroFRonts. 

12 Id) 0, noAl')arty aofoAso RlUSt 80 affirFRatiirsly !')loaded as a part of tho answer. A dofoAdant "'ho 

13 saiAs aotual k<nowlodso of a nonl')arty Elofenso after tho filin§ of that aefonaant's answer RlB'f 13load the 

14 eofonso with roaseAa8lo 13roFR13tnoss, as aotorminod 8~• tho trial oeurt, in a FRannor that is Gonsistont ,,,itl=I: 

15 (ii 9i1,iins tile ElofonElant a reasonable op130rtunity to aisse¥or tho o>cistonGo of a nonparty aetenso; 

16 (iii §i>«ins tl=lo slaimaAt a roasona8Io opportunity te dofona a§ainst a nonparty aofonse; and 

17 (iiil !li¥ins the slaimant a roasona9lo Ot:Jl')ertuAity, if appropriate, to add tho nonparty as aA additioAal 

18 aofondaAt to tho astien before tho oxpiFation of tile poriea of limitation applisaelo to tile olairn. l,-jowo¥or, 

19 this suesootion (iii) does Aot oxtona tho period of liFRitatioA or ro•,<i¥o tho astioA if tho porioa of liFRitation 

20 has mcpirod. 

21 (o) If a eofoAdaAt assorts a nonparty dofonso, tho defendant shall notif;• oaoh non13arl'( who tho 

22 elefondant all09es sausoa tho slairnant's injuries, in whale er in part, ~lotifioation must so FRaele by FRailin§ 

23 tho defendant's answer to oash nenparty at tho nonparty's last known adelross by Gortifioel mail, return 

24 roseipt ro!luostee " 

25 

26 Section 6. Section 27-1-719, MCA, is amended to read: 

27 "27-1-719. Liability of seller of product for physical harm to user or consumer. ( 1) As used in this 

28 section, "seller" means a manufacturer, wholesaler, or retailer. 

29 (2) A person who sells a product in a defective condition unreasonably dangerous to a user or 

30 consumer or to the property of a user or consumer is liable for physical harm caused by the product to the 
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1 ultimate user or consumer or to Ai& the user's or consumer's property if: 

2 lal the seller is engaged in the business of selling such a product; and 

3 lb) the product is expected to and does reach the user or consumer without substantial change in 

4 the condition in which it is sold. 

5 13) The provisions of subsection 12) apply even if: 

6 (a) the seller exercised all possible care in the preparation and sale of Ai& the product; and 

7 (b) the user or consumer did not buy the product from or enter into any contractual relation with 

8 the seller. 

9 (4) Subsection (2)Ib) does not apply to a claim for relief based upon improper product design. 

1 O (5) exseJH as 13ravided in this subseatian, santributary ne9li9ansa is net Contributory fault is a 

11 defense to the liability of a seller, based on strict liability in tort, for personal injury or property damage 

12 caused by a defectively manufactured or defectively designed product. A seller named as a defendant in 

13 an action based on strict liability in tort for damages to .!! person or property caused by a defectively 

14 designed or defectively manufactured product may assert the following affirmative defenses against the 

15 user or consumer, the legal representative of the user or consumer, or any person claiming damages by 

16 reason of injury to the user or consumer: 

17 la) The user or consumer of the product discovered the defect or the defect was open and obvious 

18 and thEl user or consumer unreasonably made use of the product and was injured by it. 

19 (b) The product was unreasonably misused by the user or consumer and &HGl:I the misuse caused 

20 or contributed to the injury. 

21 (6) The affirmative defenses referred to in subsection (51 mitigate or bar recovery and must be 

22 applied in accordance with the principles of comparative ne91i9ense fault set forth in 27-1-702 and [section 

23 ll-" 

24 

25 

26 

27 

28 

29 

30 

Section 7. Section 28-1-301, MCA, is amended to read: 

"28-1-301. Types of obligations involving several persons. Except as provided in 27-1-703 and 

[sectioll.11, an obligation imposed upon several persons or a right created in favor of several persons may 

be: 

(1} joint; 

(2) several; or 
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(3) joint and several." 

2 

3 Section 8. Section 28-11-311, MCA, is amended to read: 

4 "28-11-311. Person indemnifying liable jointly and severally. Except as may be otherwise provided 

5 in 27-1-703 and [section 1 L G!'\6 a person who indemnifies another person against an act to be done by 

6 the latter is liable jointly with the person indemnified and separately to every person injured by SBBl=I the 

7 act." 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

~JeW SeCTIG~J. SeetieR 8. S0110,abilit'{. If a 13art af [this ast] is invalis, all valis 13arts that aro 

severaele fraFR the in•,alid 13art reFRain in effest. If a 13art af [this ast] is invalis in ene ar FRare at its 

a1313lisatians, the 13art reFRains in effest in all valis a1313lisatians that are so11ora13Ie froFR the inYalid 

a1313lisatia ns. 

~Je'"' SECTION. SliCTIQN 8. NQNSli\/liRABlblTY. IT IS HIE l~JTHJT OF' THE bEGISbATURE THAT 

EACH PART OF' [THIS ACT] IS ESSE~JTIAbLY DEPENDENT UPON EVERY OTHER PART, A~ID Ii; ONE ?/>RT 

IS HELD UNCO~HHITUTIGMAL GR l~IVALID, ALL OTHER PARTS /\RE INVALID. 

18 NEW SECTION. SECTION 9. SEVERABILITY. IF A PART OF (THIS ACT) IS INVALID, ALL VALID 

19 PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF !THIS ACT) 

20 IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID 

21 APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS. 

22 

23 NEW SECTION. Section 10. Applicability. [This act] applies to causes of action that arise after 

24 [the effective date of this act]. 

25 

26 

27 

28 

NEW SECTION. Section 11. Contingent effective dates. ( 1) [This act] is effective on May 11, 

1997, if Bill No. [LCl 155] is not passed and approved. 

(2) If Bill No. [LC1155] is passed and approved and is invalidated or is found to be 

29 unconstitutional by the Montana supreme court, [this act] is effective on the day after the effective date 

30 of the invalidation or of the finding of unconstitutionality. 
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