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because it failed to provide an opportunity for a nonparty to defend oneself, and it required the plaintiff to 

act in a dual capacity by requiring that the plaintiff represent nonparties; and 

WHEREAS, the Montana Supreme Court also recognized in Plumb that parties who settle represent 

the single exception for fair apportionment of liability under third-party practice rules; and 

WHEREAS, the Montana Supreme Court has recognized that the Legislature may alter tort causes 

of action to promote legitimate state interests; and 

WHEREAS, the Legislature believes that the policy of the state is that claimants, defendants, and 

other potentially liable persons should be held responsible to the extent of individual fault; and 

WHEREAS, the Legislature has retained joint and several liability, but modified it because of that 

policy; and 

WHEREAS, the current system of modified joint and several liability must permit a consideration of 

the fault attributable to parties who settle or are released for the modified system to be operative; and 

WHEREAS, the Legislature believes that a claimant who enters into a settlement or covenant not 

to sue does so because the claimant has made a considered judgment that the agreement is in the 

claimant's best interests; and 

WHEREAS, the Legislature intends that the liability of persons who settle or are released and who 

may share in the responsibility for a tort cause of action be considered by the trier of fact and apportioned 

a percentage of damages according to their negligence; and 

WHEREAS, the Legislature believes that the percent credit rule, rather than the dollar credit rule, 

more accurately reflects the basis for comparative negligence, which apportions liability according to the 
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percentage of individual negligence. 

2 THEREFORE, the Legislature finds it appropriate to pass legislation addressing the concerns raised 

3 by the Montana Supreme Court and to accomplish the Legislature's objectives of allocating liability on the 

4 basis of individual negligence, encouraging fair settlements that accurately reflect potential liability, and 

5 permitting the allocation of a percentage of liability to persons who settle or are released and are found to 

6 be partially or wholly responsible. 

7 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

9 

1 O NEW SECTION. Section 1. Release -- covenant not to sue. A release or covenant not to sue given 

11 to one of two or more persons liable in tort for the same injury, death, damage, or loss: 

12 (1) does not discharge any other tortfeasor from liability for that tortfeasor's several pro rata share 

13 of liability for the injury, death, damage, or loss unless the release or covenant not to sue provides 

14 otherwise; 

15 (21 reduces the aggregate claim against the other tortfeasors to the extent of any percentage of 

16 fault attributed by the trier of fact under 27-1-703(6) to the tortfeasor to whom the release or covenant 

1 7 is given; 

18 (31 discharges the tortfeasor to whom it is given from all liability for contribution. 

19 

20 Section 2. Section 27-1-702, MCA, is amended to read: 

21 "27-1-702. Comparative negligence -- extent to which contributory negligence bars recovery in 

22 action for damages. Contributory negligence sflilll does not bar recovery in an action by af1Y 2 person or 

23 rus the person's legal representative to recover damages for negligence resulting in death or injury to the 

24 person or property if Stl€f\ the contributory negligence was not greater than the negligence of the person 

25 or the combined negligence of all persons against whom recovery is sought, but any damages allowed sflilll 

26 musJ be diminished in the proportion to the amount percentage of negligence attributable to the person 

2 7 recovering." 

28 

29 

30 

Section 3. Section 27-1-703, MCA, is amended to read: 

"27 .. 1 .. 703. Multiple defendants -- determination of liability. ( 1) Except as provided in subsections 
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121 and (3), whenever if the negligence of a party H'hffiY to an action is an issue, each party against whom 

recovery may be allowed is jointly and severally liable for the amount that may be awarded to the claimant 

but has the right of contribution from any other person whose negligence may have contributed as a 

proximate cause to the injury complained of. 

(21 A party whose negligence is determined to be 50% or less of the combined negligence of all 

persons described in subsection (41 is severally liable only and is responsible only for the amount 

percentage of negligence attributable to that party, except as provided in subsect·on (31. The remaining 

parties are jointly and severally liable for the total less the amount percentage attributable to the claimant 

and to any person with whom the claimant has settled or who the plaintiff has released from liability. 

(3) A party may be jointly liable for all damages caused by the negligence of another if both acted 

in concert in contributing to the claimant's damages or if one party acted as an agent of the other. 

(4) On motion of i1f1¥ 2 party against whom a claim is asserted for negligence resulting in death 

or inIury to person or property, any other person whose negligence may have contributed as a proximate 

cause to the injury complained of may be joined as an additional party to the action. For purposes of 

determining the percentage of liability attributable to each party whose action contributed to the inIury 

complained of, the trier of fact shall consider the negligence of the claimant, injured person, defendants, 

and third-party defendants. The liability of nen13arties, ineluding persons released from liability by the 

claimant and 13ersens immune from liasility to and persons with whom the claimant, has settled must also 

be considered by the trier of fact, as provided in subsection (6). The trier of fact shall apportion the 

percentage of negligence of all persons listed in this subsection. Gontrisution FAust se 13re13ertienal te the 

liabilit~• of the 13arties against whoFA reeovery is allewed. Nothing contained in this section makes any party 

indispensable pursuant to Rule 19, Montana Rules of Civil Procedure. 

(51 If for any reason all or part of the contribution from a party liable for contribution cannot be 

obtained, each of the other parties shall contribute a proportional part of the unpaid portion of the 

noncontributing party's share and may obtain judgment in a pending or subsequent action for contribution 

from the noncontributing party. A party found to be 50% or less negligent for the injury complained of is 

liable for contribution under this section only up to the percentage of negligence attributed to that party. 

(6) (a) In an action based on negligence, a defendant may assert as a defense that the damages 

of the claimant were caused in full or in part by a non13arty, which may be referred to as a non13arty defense 

person with whom the claimant has settled or who the claimant has released from liability. 
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(bl In determining the percentage of liability attributable to persons who are parties to the action, 

2 the trier of fact shall consider the negligence of non13arties, ineluding persons released from liability by the 

3 claimant and 13ors0ns iRlmune fr0R1 liability to the elaiRlant, if a non13arty eefense is pro13erly assertee in 

4 aeeoreanee with this sul3seetion (61 or with whom the claimant has settled. A finding of negligence of a 

5 non13arty person with whom the claimant has settled or who has been released from liability by the claimant 

6 is not a presumptive or conclusive finding as to that nonparty person for purposes of a prior or subsequent 

7 action involving that n0n13art~· person. 

8 {c) Except for persons who have settled with or have been released by the claimant, comparison 

9 of fault with any of the following persons is prohibited: 

1 O {i) a person who is immune from liability to the claimant: 

11 (ii) a person who is not subiect to the iurisdiction of the court: or 

12 _(iii) any other person who could have been, but was not, named as a third party. 

13 {di A release of settlement entered into by a claimant constitutes an assumption of the liability, if 

14 any, allocated to the settled or released person. The claim of the releasing or settling claimant against other 

15 persons is reduced by the percentage of the released or settled person's equitable share of the obligation, 

16 as determined under subsection (41. 

17 fe-){!tl The bureen of 13roof as to a nonparty's liability is on the eefendant or defendants who 

18 affirRlativcly pleas the nonpart'( sefense, but this subseetion (6) sees not relieve the elairnant of the bursen 

19 of provin§ that Ae§li§onoe on the part of the sefensant or sefensants eontributes as a 13roJCiR1ate satJse to 

20 the injury of the elaiR1ant or alter other 13roof requireR1onts. A defendant who alleges that a person released 

21 by the claimant or with whom the claimant has settled is at fault in the matter has the burden of proving: 

22 (ii the negligence of the person who the claimant has released or with whom the claimant has 

23 settled; 

24 (ii} any standard of care applicable to the person who the claimant released or with whom the 

25 claimant settled: and 

26 (iii I that the negligence of the person whom the claimant has released or with whom the claimant 

27 has settled was a contributing cause under the law applicable to the matter. 

28 AAill A non13arty eefense Rlust be defendant alleging that a settled or released person is at fault 

29 in the matter shall affirmatively 13leases as a 13art of plead the settlement or release as a defense in the 

30 answer. A defendant who gains actual knowledge of a non13arty sofense settled or released person after 
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the filing of that defendant's answer may plead the defense of settlement or release with reasonable 

2 promptness, as determined by the trial court, in a manner that is consistent with: 

3 (i) giving the defendant a reasonable opportunity to discover the existence of a nonparty defense 

4 settled or released person; 

5 (ii) giving the settled or released person an opportunity to intervene in the action to defend against 

6 claims affirmatively asserted, including the opportunity to be represented by an attorney, present a defense, 

7 participate in discovery, cross-examine witnesses, and appear as a witness of either party; and 

8 WJ.ilil giving the claimant a reasonable opportunity to defend against a nonparty the defense;--arta 

9 (iii I givin§ tAe elaimant a reasonable opportunity, if appropriate, to add the nonparty as an additional 

1 O defendant to the aetion before the e)(piration of the period of limitation applieable to the claim. However, 

11 this subseotion (iii) does not e,<tend tho period of limitation or revi.,,e the aetion if tAe period of limitation 

12 has e>(pired. 

13 f.»l9.l If a defendant asserts a nonparty defense alleges that a settled or released person is at fault 

14 in the matter, the defendant shall notify each nonparty person who the defendant alleges caused the 

15 claimant's injuries, in whole or in part. Notification must be made by mailing the defendant's answer to 

16 each nonparty settled or released person at the nonparty's person's last-known address by certified mail, 

17 return receipt requested." 

18 

19 NEW SECTION. Section 4. Applicability. [This act] applies to causes of action that arise on or 

20 after [the effective date of this act]. 

21 

22 NEW SECTION. Section 5. Nonseverability. It is the intent of the legislature that each part of [this 

23 act] is essentially dependent upon every other part, and if one part is held unconstitutional or invalid, all 

24 other parts are invalid. 

25 

26 

27 

NEW SECTION. Section 6. Effective date. [This act] is effective on passage and approval. 

-END-
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A Bill FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE EFFECT OF A RELEASE OR cov ' I''< 
~r6·surREVISING THE PRINCIPLES GOVERNING LIABILITY AND THE DETERMINATION OF B Lfrf ;.7 
WHEN MULTIPLE PERSONS ARE AT FAULT; AMENDING SECTIONS 27-1-702 AND 27 1-703, __ ~CA; ~N~'z:: 

PROVIDING AN IMMEDIA/FFECTIVE D.ATE A AN APPLICABl7";E-" ~. · ~)b:::-"' ' 
brW - ~ - - /µ,<ij"-✓ - 7V--

WHEREAS, the Montana Supreme Court, in Plumb v. District Court, 927 P.2d 1011, 53 St. Rep. 

1187 (1996), recently declared unconstitutional portions of Montana's comparative negligence statute 

because it failed to provide an opportunity for a nonparty to defend oneself, and it required the plaintiff to 

act in a dual capacity by requiring that the plaintiff represent nonparties; and 

WHEREAS, the Montana Supreme Court also recognized in Plumb that parties who settle represent 

the single exception for fair apportionment of liability under third-party practice rules; and 

WHEREAS, the Montari, :,upreme Court has recognized that the Legislature may alter tort causes 

of action to promote legitimate state interests; and 

WHEREAS, the Legislature believes that the policy of the state is that claimants, defendants, and 

other potentially liable persons should be held responsible to the extent of individual fault; and 

WHEREAS, the Legislature has retained Joint and several liability, but modified it because of that 

policy; and 

WHEREAS, the current system of modified Joint and several liability must permit a consideration of 

the fault attributable to parties who settle or are released for the modified system to be operative; and 

WHEREAS, the Legislature believes that a claimant who enters into a settlement or covenant not 

to sue does so because the claimant has made a considered judgment that the agreement is in the 

claimant's best interests; and 

WHEREAS, the Legislature intends that the liability of persons who settle or are released and who 

may share in the responsibility for a tort cause of action be considered by the trier of fact and apportioned 

a percentage of damages according to their negligence; and 

WHEREAS, the Legislature believes that the percent credit rule, rather than the dollar credit rule, 

more accurately reflects the basis for comparative negligence, which apportions liability according to the 

- 1 -
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percentage of individual negligence. 

2 THEREFORE, the Legislature finds it appropriate to pass legislation addressing the concerns raised 

3 by the Montana Supreme Court and to accomplish the Legislature's objectives of allocating liability on the 

4 basis of individual negligence, encouraging fair settlements that accurately reflect potential liability, and 

5 permitting the allocation of a percentage of liability to persons who settle or are released and are found to 

6 be partially or wholly responsible. 

7 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

9 

1 O NEW SECTION. Section 1. Release -- covenant not to sue. A release or covenant not to sue given 

11 to one of two or more persons liable in tort for the same injury, death, damage, or loss: 

12 ( 1) does not discharge any other tortfeasor from liability for that tortfeasor's several pro rata share 

13 of liability for the injury, death, damage, or loss unless the release or covenant not to sue provides 

14 otherwise; 

15 (2) reduces the aggregate claim against the other tortfeasors to the extent of any percentage of 

16 fault attributed by the trier of fact under 27-1- 703(6) to the tortfeasor to whom the release or covenant 

17 is given; 

18 131 discharges the tortfeasor to whom it is given from all liability for contribution. 

19 

20 

21 

Section 2. Section 27-1- 702, MCA, is amended to read: 

"2.7-1-702. Comparative negligence -- extent to which contributory negligence bars recovery in 

22 action for damages. Contributory negligence sl,a!! does not bar recovery in an action by af\'r ~ person or 

23 A+S the person's legal representative to recover damages for negligence resulting in death or injury to the 

24 person or property if 51:leR the contributory negligence was not greater than the negligence of the person 

25 or the combined negligence of all persons against whom recovery is sought, but any damages allowed Sfli!lt 

26 must be diminished in the proportion to the aFReuAt percentage of negligence attributable to the person 

2 7 recovering." 

28 

29 

30 

Section 3. Section 27-1-703, MCA, is amended to read: 

"27-1-703. Multiple defendants -- determination of liability. 111 Except as provided in subsections 

- 2 -
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(21 and (31, wheno·,·or i_f the negligence of a party irl-afty to an action is an issue, each party against whom 

2 recovery may be allowed is jointly and severally liable for the amount that may be awarded to the claimant 

3 but has the right of contribution from any other person whose negligence may have contributed as a 

4 proximate cause to the injury complained of. 

5 12) A party whose negligence is determined to be 50% or less of the combined negligence of all 

6 persons described in subsection 14) is severally liable only and is responsible only for the amount 

7 percentage of negligence attributable to that party, except as provided in subsection (3). The remaining 

8 parties are jointly and severally liable for the total less the amount percentage attributable to the claimant 

9 and to any person with whom the claimant has settled or who the Plaintiff has released from liability. 

1 O (3) A party may be jointly liable for all damages caused by the negligence of another if both acted 

11 in concert in contributing to the claimant's damages or if one party acted as an agent of the other. 

12 (4) On motion of af1¥ .1! party against whom a claim is asserted for negligence resulting in death 

13 or injury to person or property, any other person whose negligence may have contributed as a proximate 

14 cause to the injury complained of may be Joined as an additional party to the action. For purposes of 

15 determining the percentage of li:::,::1ty attributable to each party whose action contributed to the injury 

16 complained of, the trier of lac, ~hall consider the negligence of the claimant, injured person, defendants, 

17 and third-party defendants. The liability of nonparties, ineluEJin§ persons released from liability by the 

18 claimant anEJ persens immune from liaBility to and persons with whom the claimant, has settled must also 

19 be considered by the trier of fact, as provided in subsection (6). The trier of fact shall apportion the 

20 percentage of negligence of all persons listed in this subsection. ContriBution must Be proportional to the 

21 liaBility of the riarties a§ainst wham reee¥ery is alloweEJ. Nothing contained in this section makes any party 

22 indispensable pursuant to Rule 19, Montana Rules of Civil Procedure. 

23 ( 5) If for any reason all or part of the contribution from a party liable for contribution cannot be 

24 obtained, each of the other parties shall contribute a proportional part of the unpaid portion of the 

25 noncontributing party's share and may obtain judgment in a pending or subsequent action for contribution 

26 from the noncontributing party. A party found to be 50% or less negligent for the injury complained of is 

27 liable for contribution under this section only up to the percentage of negligence attributed to that party. 

28 (6) (a) In an action based on negligence, a defendant may assert as a defense that the damages 

29 of the claimant were caused in full or in part by a nonriarty, whieh may Be referreEJ to as a nenparw sefense 

30 person with whom the claimant has settled or who the claimant has released from liability. 
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(bl In determining the percentage of liability attributable to persons who are parties to the action, 

2 the trier of fact shall consider the negligence of nonparties, including persons released from liability by the 

3 claimant atid persens immune from liaeility to the olaimant, if a nonparty Elefense is properl~' asserteEI in 

4 aosersaneo with this sueseetien le) or with whom the claimant has settled. A finding of negligence of a 

5 nonparty person with whom the claimant has settled or who has been released from liability by the claimant 

6 is not a presumptive or conclusive finding as to that nonparty person for purposes of a prior or subsequent 

7 action involving that nonparty person. 

8 1.£1. Except for persons who have settled with or have been released by the claimant, comparison 

9 of fault with any of the following persons is prohibited: 

1 0 (ii a person who is immune from liability to the claimant; 

11 (iii a person who is not subject to the jurisdiction of the court; or 

12 (iii) any other person who could have been, but was not, named as a third party. 

13 (d} A release of settlement entered into by a claimant constitutes an assumption of the liability, if 

14 any, allocated to the settled or released person. The claim of the releasing or settling claimant against other 

15 persons is reduced by the percentage of the released or settled person's equitable share of the obligation, 

16 as determined under subsection (41. 

1 7 feti!tl The eurElen ef proof as te a nenparty' s liaeility is en the Elefendant or ElefenElants who 

18 affirmafr,rely plead the nenpart'( defense, eut this suesoetion (e) Elees net relieYe the elaimant ef tt=ie 13ursen 

19 ef proYing that ne9li9eneo on tho part of the sefensant er Elofendants aentril3uted as a preJ1imate cause to 

20 the injury of the elaimant er alter etl=lar preef reEjuirements. A defendant who alleges that a person released 

21 by the claimant or with whom the claimant has settled is at fault in the matter has the burden of proving: 

22 ill. the negligence of tho person who the claimant has released or with whom the claimant has 

23 settled; 

24 1ill any standard of care applicable to the person who the claimant released or with whom the 

25 claimant settled; and 

26 iiii) that the negligence of the person whom the claimant has released or with whom the claimant 

27 has settled was a contributing cause under the law applicable to the matter. 

28 te:4-ill /\ nenparty defense FAust 13e defendant alleging that a settled or released person is at fault 

29 in the matter shall affirmatively pleaded as a part ef plead the settlement or release as a defense in the 

30 answer. A defendant who gains actual knowledge of a nenparty defense settled or released person after 

- 4 -
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the filing of that defendant's answer may plead the defense of settlement or release with reasonable 

2 promptness, as determined by the trial court, in a manner that is consistent with: 

3 Iii giving the defendant a reasonable opportunity to discover the existence of c1 nonpart•,· defense 

4 settled or released person; 

5 (iii giving the settled or released person an opportunity to intervene in the action to defend against 

6 claims affirmatively asserted, including the opportunity to be represented by an attorney, present a defense, 

7 participate in discovery, cross-examine witnesses, and appear as a witness of either party; and 

8 WJ.ilil giving the claimant a reasonable opportunity to defend against a nonparty the defense-;--aoo 

9 (iii) §i'>'ing tF1e elaiA'lant a reasonai3Ie op13ortunity, if appro13riato, to adel the non13art~' as an additional 

1 O elefenaant to the aetion eoforo the ei(piration of the perioa el liA'litation a13plieaele te Hie elaiA'l. ~ewe•,er, 

11 this sueseetion (iii) sees not O)(tena the peried of liA'litation or re'>'i'>'e the action if the period of I A'litation 

1 2 has 9l(pired. 

1 3 fe+i.9.l If a defendant asserts a nonparty defense alleges that a settled or released person is at fault 

14 in the matter, the defendant shall notify each nenparty person who the defendant alleges caused the 

15 claimant's inJuries, in whole or iri ;:,..,rt. Notification must be made by mailing the defendant's answer to 

16 each nenparty settled or releasc.J person at the nen13arty's person's last-known address by certified mail, 

17 return receipt requested." 

18 

19 NEW SECTION. Section 4. Applicability. [This act] applies to causes of action that arise on or 

20 after [the effective date of this act]. 

21 

22 NEW SECTION. Section 5. Nonseverability. It 1s the intent of the legislature that each part of [this 

23 act] is essentially dependent upon every other part, and if one part is held unconstitutional or invalid, all 

24 other parts are invalid. 

25 

26 

27 

NEW SECTION. Section 6. Effective date. [This act] is effective on passage and approval. 

-END-
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1187 ( 1996), recently declared unconstitutional portions of Montana's comparative negligence statute 

because it failed to provide an opportunity for a nonparty to defend oneself, and it required the pla1nt1ff to 

act in a dual capacity by requiring that the plaintiff represent nonparties; and 

WHEREAS, the Montana Supreme Court also recognized in Plumb that parties who settle represent 

the single exception for fair apportionment of liability under third-party practice rules; and 

WHEREAS, the Montana Supreme Court has recognized that the Legislature may alter tort causes 

of action to promote legitimate state interests; and 
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1187 i 1996), recently declared unconstitutional portions of Montana's comparative negligence statu t~ 

because It failed to provide an opportunity for a nonparty to defend oneself, and it required the pla,nt,ff ,:J 

act In a dual capacity by requiring that the plaintiff represent nonparties; and 

WHEREAS, the Montana Supreme Court also recognized ,n Plumb that parties who sett!e represent 

the single exception for fair apportionment of liability under third-party practice rules; and 

WHEREAS, the Montana Supreme Court has recognized that the Legislature may alter tort ,:auses 

of action to promote legitimate state interests; and 
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HOUSE BILL NO. 5 71 

2 INTRODUCED BY BEAUDRY, MILLS, CLARK, HIBBARD, BITNEY, KOTTEL, DENNY, BERGMAN, ORR, 

3 MOOD, SLITER, MCGEE, GRIMES, ANDERSON, TASH, SMITH, KEATING, GROSFIELD, ESTRADA, 

4 MCNUTT, HOLDEN, BISHOP, CRIPPEN 

5 

6 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE EFFECT OF A RELEASE OR COVENANT 

7 NOTTO SUE; REVISING THE PRINCIPLES GOVERNING LIABILITY AND THE DETERMINATION OF LIABILITY 

8 WHEN MULTIPLE PERSONS ARE AT FAULT; AMENDING SECTIONS 27-1-702 AND 27-1-703, MCA; AND 

9 PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

10 

11 WHEREAS, the Montana Supreme Court, in Plumb v. District Court, 927 P.2d 1011, 53 St. Rep. 

12 1187 ( 1996), recently declared unconstitutional portions of Montana's comparative negligence statute 

13 because it failed to provide an opportunity for a nonparty to defend oneself, and it required the plaintiff to 

14 act in a dual capacity by requiring that the plaintiff represent nonparties; and 

15 WHEREAS, the Montana Supreme Court also recognized in Plumb that parties who settle represent 

16 the single exception for fair apportionment of liability under third-party practice rules; and 

17 WHEREAS, the Montana Supreme Court has recognized that the Legislature may alter tort causes 

18 of action to promote legitimate state interests; and 

19 WHEREAS, the Legislature believes that the policy of the state is that claimants, defendants, and 

20 other potentially liable persons should be held responsible to the extent of individual fault; and 

21 WHEREAS, the Legislature has retained joint and several liability, but modified it because of that 

22 policy; and 

23 WHEREAS, the current system of modified joint and several liability must permit a consideration of 

24 the fault attributable to parties who settle or are released for the modified system to be operative; and 

25 WHEREAS, the Legislature believes that a claimant who enters into a settlement or covenant not 

26 to sue does so because the claimant has made a considered judgment that the agreement is in the 

27 claimant's best interests; and 

28 WHEREAS, the Legislature intends that the liability of persons who settle or are released and who 

29 may share in the responsibility for a tort cause of action be considered by the trier of fact and apportioned 

30 a percentage of damages according to their negligence; and 
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WHEREAS, the Legislature believes that the percent credit rule, rather than the dollar credit rule, 

2 more accurately reflects the basis for comparative negligence, which apportions liability according to the 

3 percentage of individual negligence. 

4 THEREFORE, the Legislature finds it appropriate to pass legislation addressing the concerns raised 

5 by the Montana Supreme Court and to accomplish the Legislature's objectives of allocating liability on the 

6 basis of individual negligence, encouraging fair settlements that accurately reflect potential liability, and 

7 permitting the allocation of a percentage of liability to persons who settle or are released and are found to 

8 be partially or wholly responsible. 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

11 

12 NEW SECTION. Section 1. Release -- covenant not to sue. A release or covenant not to sue given 

13 to one of two or more persons liable in tort for the same injury, death, damage, or loss: 

14 (1) does not discharge any other tortfeasor from liability for that tortfeasor's several pro rata share 

15 of liability for the injury, death, damage, or loss unless the release or covenant not to sue provides 

16 otherwise; 

17 (2) reduces the aggregate claim against the other tortfeasors to the extent of any percentage of 

18 fault attributed by the trier of fact under 27-1-703(6) to the tortfeasor to whom the release or covenant 

19 is given; 

20 (3) discharges the tortfeasor to whom it is given from all liability for contribution. 

21 

Section 2. Section 27-1-702, MCA, is amended to read: 22 

23 "27-1-702. Comparative negligence -- extent to which contributory negligence bars recovery in 

24 action for damages. Contributory negligence 6fiall does not bar recovery in an action by all',' ~ person or 

25 hi6 the person's legal representative to recover damages for negligence resulting in death or injury to the 

26 person or property if 6tiGl=I the contributory negligence was not greater than the negligence of the person 

27 or the combined negligence of all persons against whom recovery is sought, but any damages allowed 6fiall 

28 must be diminished in the proportion to the a~o1,1nt percentage of negligence attributable to the person 

29 recovering." 

30 
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1 Section 3. Section 27-1-703, MCA, is amended to read: 

2 "27-1-703. Multiple defendants -- determination of liability. ( 1) Except as provided in subsections 

3 (2) and (3), whono,,or lf the negligence of a party ifl--.a.fl¥ to an action is an issue, each party against whom 

4 recovery may be allowed is jointly and severally liable for the amount that may be awarded to the claimant 

5 but has the right of contribution from any other person whose negligence may have contributed as a 

6 proximate cause to the injury complained of. 

7 (2) A party whose negligence is determined to be 50% or less of the combined negligence of all 

8 persons described in subsection (4) is severally liable only and is responsible only for the amount 

9 percentage of negligence attributable to that party, except as provided in subsection (3). The remaining 

10 parties are jointly and severally liable for the total less the amount percentage attributable to the claimant 

11 and to any person with whom the claimant has settled or who the plaintiff has released from liability. 

12 (3) A party may be jointly liable for all damages caused by the negligence of another if both acted 

1 3 in concert in contributing to the claimant's damages or if one party acted as an agent of the other. 

14 (4) On motion of af!->f .i! party against whom a claim is asserted for negligence resulting in death 

15 or injury to person or property, any other person whose negligence may have contributed as a proximate 

16 cause to the injury complained of may be joined as an additional party to the action. For purposes of 

17 determining the percentage of liability attributable to each party whose action contributed to the injury 

18 complained of, the trier of fact shall consider the negligence of the claimant, injured person, defendants, 

19 and third-party defendants. The liability of non,:iarties, ineluain~ persons released from liability by the 

20 claimant ans 13orsons immune from liaeility to and persons with whom the claimant7 has settled must also 

21 be considered by the trier of fact, as provided in subsection (6). The trier of fact shall apportion the 

22 percentage of negligence of all persons listed in this subsection. Contrieution must ee 13ro13ortional to tho 

23 liaeility of tho 13artios a§ainst whom roso•mry is allowea. Nothing contained in this section makes any party 

24 indispensable pursuant to Rule 19, Montana Rules of Civil Procedure. 

25 (5) If for any reason all or part of the contribution from a party liable for contribution cannot be 

26 obtained, each of the other parties shall contribute a proportional part of the unpaid portion of the 

27 noncontributing party's share and may obtain judgment in a pending or subsequent action for contribution 

28 from the noncontributing party. A party found to be 50% or less negligent for the injury complained of is 

29 liable for contribution under this section only up to the percentage of negligence attributed to that party. 

30 (6) (a) In an action based on negligence, a defendant may assert as a defense that the damages 
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of the claimant were caused in full or in part by 3 AGApart1(, whish may bo rofoFFed te as a nenparty aefense 

2 person with whom the claimant has settled or who the claimant has released from liability. 

3 (bl In determining the percentage of liability attributable to persons who are parties to the action, 

4 the trier of fact shall consider the negligence of nonparties, insh.iding persons released from liability by the 

5 claimant ana perseAs immuAe from liabilit•f to tho slaimant, if a noApart'( dofonso is properly assorted in 

6 asoerdaneo with this subsostion 161 or with whom the claimant has settled. A finding of negligence of a 

7 nonparty person with whom the claimant has settled or who has been released from liability by the claimant 

8 is not a presumptive or conclusive finding as to that nonparty person for purposes of a prior or subsequent 

9 action involving that nenparty person. 

1 0 le) Except for persons who have settled with or have been released by the claimant, comparison 

11 of fault with any of the following persons is prohibited: 

12 lil a person who is immune from liability to the claimant: 

13 iii) a person who is not subject to the jurisdiction of the court: or 

14 tii) any other person who could have been, but was not, named as a third party. 

15 1.d) A release of settlement entered into by a claimant constitutes an assumption of the liability, if 

16 any, allocated to the settled or released person. The claim of the releasing or settling claimant against other 

17 persons is reduced by the percentage of the released or settled person's equitable share of the obligation, 

18 as determined under subsection (4). 

19 f<:;.j.lfil Tho burden ef preef as te a nonparty's liability is on tho dofondant er sofondants whe 

20 affirmativol~· pleas tho nonparty sofonso, but this subseetion 16) sooe not rolio•,e tho elaimant of the l:JurEleA 

21 of proving that AogligoAeo on the part of tho Elofeneant or dofoneants eontributoe as a proximate sauso te 

22 tho injuP, of tho olaimant or alter other preef ro[luiromonts. A defendant who alleges that a person released 

23 by the claimant or with whom the claimant has settled is at fault in the matter has the burden of proving: 

24 1i) the negligence of the person who the claimant has released or with whom the claimant has 

25 settled; 

26 i)il any standard of care applicable to the person who the claimant released or with whom the 

27 claimant settled; and 

28 fr,i) that the negligence of the person whom the claimant has released or with whom the claimant 

29 has settled was a contributing cause under the law applicable to the matter. 

30 Mill A nonparty sofonsa must be defendant alleging that a settled or released person is at fault 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

in the matter shall affirmatively !')leaded as a !')art sf plead the settlement or release as a defense in the 

answer. A defendant who gains actual knowledge of J nenl')arty defense settled or released person after 

the filing of that defendant's answer may plead the defense of settlement or release with reasonable 

promptness, as determined by the trial court, in a manner that is consistent with: 

(i) giving the defendant a reasonable opportunity to discover the existence of a nenparty defense 

settled or released person; 

(iii giving the settled or released person an opportunity to intervene in the action to defend against 

claims affirmatively asserted, including the opportunity to be represented by an attorney, present a defense, 

participate in discovery, cross-examine witnesses. and appear as a witness of either party; and 

WJ.iill giving the claimant a reasonable opportunity to defend against a neRpart·,1 the defense;'--ilfltl 

(iii) giving tl:la slaiR'lant a reasenable epporttmity; if 3f'lf'lFBpriate, ts add tl:le nen13arty ac an aEIElitienal 

defonElant to tl:le astion befero tl:le Bl<j'liration ef tl:le psried ef liR'litatien a13l')lisable to ti:le slaiR'l. l=lowe"or, 

tl:lis subsestion (iii) does not Bl<tenEI ti:le j'loriod of liR'litation er revive tl:le astion if tl:le l')eriod of liR'litation 

!:las ol<pired. 

tel-i.91 If a defendant assorts a non13arty defense alleges that a settled or released person Is at fault 

in the matter, the defendant shall notify each non13arty person who the defendant alleges caused the 

claimant's injuries, in whole or in part. Notification must be made by mailing the defendant's answer to 

each nonparty settled or released person at the non13arty's person's last-known address by certified mail, 

return receipt requested." 

21 NEW SECTION. Section 4. Applicability. [This act] applies to causes of action that arise on or 

22 after [the effective date of this act]. 

23 

24 NEW SECTION. Section 5. Nonseverability. It is the intent of the legislature that each part of [this 

25 act] is essentially dependent upon every other part, and if one part is held unconstitutional or invalid, all 

26 other parts are invalid. 

27 

28 

29 

NEW SECTION. Section 6. Effective date. [This act] is effective on passage and approval. 
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