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A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE EFFECT OF A RELEASE OR COV

A ale g it
NOZFTO STJE', REVISING THE PRINCIPLES GOVERNING LIABILITY AND THE DETERMINATION OF B LIT{ 77

PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABIL/}/ DATE."

feel oy

WHEREAS, the Montana Supreme Court, in Plumb v. District Court, 927 P.2d 101 1, 53 St. Rep.

1187 {19986), recently declared unconstituticnal portions of Montana’s comparative négiigence statute
necause it failed to provide an opportunity for a nonparty to defend cneself, and it required the plaintiff to
act in a dual capacity by requiring that the piaintiff represent nonparties; and

WHEREAS, the Montana Supreme Court also recognized in Plumb that parties who settle represent
the single exception for fair apportionment of liability under third-party practice rules; and

WHEREAS, the Montana Supreme Court has recognized that the Legislature may alter tort causes
of action to promote legitimate state interests; and

WHEREAS, the Legislature believes that the policy cf the state is that claimants, defendants, and
other potentially liable persons shouid be held responsible to the extent of individual. fault; and

WHEREAS, the Legislature has retained joint and several liabitity, but modified it because of that
policy; and

WHEREAS, the current system of modified joint and several iiability must permit a consideration of
the fault attributable to parties who settle or are released for the modified system to be operative; and

WHEREAS, the Legislature believes that a claimant who enters into a settlement or covenant not
to sue does so because the claimant has made a considered judgment that the agreement is in the
claimant's best interests; and

WHEREAS, the Legislature intends that the liability of persons who settle or are released and who
may share in the responsibility for a tart cause of action be considered by the trier of fact and apportioned
a percentage of damages according to their negligence; and

WHEREAS, the Legislature believes that the percent credit rule, rather than the dollar credit rule,
more accurately refiects the basis for comparative negligence, which apportions liability according to the
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percentage of individual negligence.

THEREFORE, the Legislature finds it appropriate to pass legislation addressing the concerns raised
by the Montana Supreme Court and to accamplish the Legislature's objectives of allocating liability on the
basis of individual negligence, encouraging fair settlements that accurately reflect potentia! fiability, and
permitting the allocation of a percentage of liability to persons who settle or are released and are found to

be partially or wholly responsibie.
BE |T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEVY SECTION. Section 1. Release -- covenant not to sue. A release or covenant not to sue given
to one of two or more persons liable in tort for the same injury, death, damage, or loss:

{1) does not discharge any other tortfeasor from liability for that tortfeasor’s several pro rata share
of liability for the injury, death, damage, or loss unless the release or covenant not to sue provides
otherwise;

{2) reduces the aggregate claim against the other tortfeasors to the extent of any percentage of
fault attributed by the trier of fact under 27-1-703{6) to the tortfeasor to whom the release or covenant
is given;

{3) discharges the tortfeasor to whom it is given from all liability for contribution.

Section 2. Section 27-1-702, MCA, is amended to read:
"27-1-702, Comparative negligence -- extent to which contributory negligence bars recovery in
action for damages. Contributory negligence ska# does not bar recovery in an action by aRy a person or

ks the person’s legal representative to recover damages for negligence resulting in death or injury to the

person or property if sueh the contributory negligence was not greater than the negligence of the person
or the combined negligence of all persons against whom recovery is sought, but any damages allowed shal

must be diminished in the proportion to the ameunt percentage of negligence attributable to the person

recovering.”

Section 3. Section 27-1-703, MCA, is amended 1o read:

"27-1-703. Multipie defendants -- determination of liability. (1) Except as provided in subsections
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(2) and (3}, whenever if the negligence of a party in-apy to an action is an issue, each party against whom
recovery may be allowed is jointly and severally liable for the amount that may be awarded to the claimant
but has the right of contribution from any other person whose negligence may have contributed as a
proximate cause to the injury complained of.

{2} A party whose negligence is detern_'xined to be 50% or less of the combined negligence of all
persons described in subsection (4} is severally liable only and is responsible only far the ameunt
percentage of negligence attributable to that party, except as provided in subsect'on (3). The remaining
parties are jointly and severally liable for the total less the ammeunt percentage attributable to the claimant

and to_any persaon with whom the claimant has settled or who the plaintiff has released from liabiity.

{3} A party may be jointly liable for all damages caused by the negligence of another if both acted
in concert in contributing te the claimant’s damages or if one party acted as an agent of the other.

{4} On motiocn of &Ry a party against whom a claim is asserted for negligence resulting in death
or injury to person or property, any other person whose negligence may have contributed as a proximate
cause to the injury complained of may be jcined as an additional party to the action. For purposes of
determining the percentage of liability attributable to each party whose action contributed to the injury
complained of, the trier of fact shall consider the negligence of the claimant, injured person, defendants,
and third-party defendants. The liability of renpartes—ineluding persons released from liability by the
claimant ard-persensimmune-frem-tHabilibete and persons with whom the claimant; has settled must also
be considered by the trier of fact, as provided in subsection {6). The trier of fact shall apportion the
percentage of negiigence of all persons listed in this subsection. Geptributienrrdst-be-proportionatothe
labdity-of-thepartiesagainstwhom-recovery-+s-alewed= Nothing contained in this section makes any party

indispensable pursuant to Ruie 19, Montana Rules of Civil Procedure.

{5) If for any reason all or part of the contribution from a party liable for contribution cannot be
obtained, each of the other parties shall contribute a proportional part of the unpaid portion of the
noncontributing party’s share and may abtain judgment in a pending or subseguent action for contribution
from the noncontributing party. A party found to bhe 50% or less negligent for the injury complained of is
liable for contribution under this section only up to the percentage of negligence attributed to that party.

{6) {a) In an action based on negligence, a defendant may assert as a defense that the damages

of the claimant were caused in full or in part by a rerparty—which-may-be-referred-te-asanonparty-defense

person with whom the claimant has settied or_ who the claimant has released from liability.
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{b) in determining the percentage of liability attributable to persons who are parties to the action,

the trier of fact shall consider the negligence of rerparties—retading persons released from liability by the

accordance—with-this—subseection-6} or with whom the claimant has settled. A finding of negligence of a

roaparty person with whom the claimant has settled or who has been released from liability by the claimant

is not a presumptive or conclusive finding as to that renparty person for purposes of a prior or subsequent

action involving that renparty person.

{c} Except for persons who have settled with or have been released by the claimant, comparison

of fault with any of the following persons is prohibited:

(i) a person who is immune from liability to the claimant;

{ii) a person who is not subject to the jurisdiction of the court; or

{iii) any other person who could have been, but was not, named as a third party.

{d) A release of settlement entered into by a claimant constitutes an assumption of the liability, if

any, aliocated to the settled or released person. The claim of the releasing or settling claimant against other

persons is reduced by the pergentage of the released or settled person’s equitable share of the obligation,

as determined under subsection {4)}.

theirjury-of-the-claimantofaler-other proofreguirements: A defendant who alleges that a person released

by the claimant or with whom the claimant has settled is at fault in the matter has the burden of proving:

{i) the neglingence gf the person who the claimant has released or with whom the claimant has

settled;

(i) _any standard of care applicable to the person who the claimant released or with whom the

claimant settled; and

(iii)_that the negligence of the person whom the claimant has released or with whom the claimant

has settled was a contributing cause under the law applicable to the matter.
{8H{f} A nonparty-defense-must-be defendant alleging that a settled or released person is at fault

in_the matter shall affirmatively pleaded—as—a—parto$ plead the settlement or release as a defense in the

answer. A defendant who gains actual knowledge of a renparty-defense settled or released person after
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the filing of that defendant’s answer may plead the defense of settlement or release with reasonable
promptness, as determined by the trial court, in @ manner that is consistent with:
(i} giving the defendant a reasonable opportunity to discover the existence of a nenparty-defense

settled or released person:

(i) giving the settled or released person an opportunity to intervene in the action to defend against

claims affirmatively asserted, including the opportunity to be represented hy an attorney, present a defense,

participate in_discovery, cross-examine witnesses, and appear as a witness of either party; and

#{iHiii) giving the claimant a reasonable opportunity to defend against a-renparty the defense—and

tera) If a defendant esserts—a-renparty-defense alleges that a settled or released person is at fault

in_the matter, the defendant shall notify each renparty person who the defendant aileges caused the
claimant’s injuries, in whole or in part. Notification must be made by mailing the defendant's answer to

each nerparty settled or released person at the rerparty™s person’s last-known address by certified mail,

return receipt requested.”

NEW SECTION. Section 4. Applicability. [This act] applies to causes of action that arise on or

after [the effective date of this act].
NEW SECTION. Section 5. Nonseverability. 1t is the intent of the legislature that each part of {this
act] is essentially dependent upon every other part, and if one part is held unconstitutional or invalid, all

other parts are invalid.

NEW SECTION. Section 6. Effective date. [This act] is effective on passage and approval.

-END-
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A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE EFFECT OF A RELEASE OR COV

VP /PEY
NATO STJE REVISING THE PRINCIPLES GOVERNING LIABILITY AND THE DETERMINATION QOF 8 LIT{ /r‘
WHEN MULTIPLE PERSONS ARE AT FAULT,; AMENDING SECTIONS 27-1-702 AND 27-1-703, MCA AN’%

'-"" PR %

PROVIDING AN iIMMEDIATE EFFECTIVE DATE AND AN APPLiCABIL/ DATE."

M il

WHEREAS, the Montana Supreme Court, in Plumb v. District Court, 927 P.2d 101 1, 53 St. Rep.

1187 (19986), recently declared unconstitutional portions of Montana's comparative negligence statute
because it failed to provide an opportunity for a nonparty to defend oneself, and it required the plaintiff to
act in a dual capacity by requiring that the plaintiff represent nonparties; and

WHEREAS, the Montana Supreme Court also recognized in Plumb that parties who settle represent
the single exception for fair apportionment of liability under third-party practice rules; and

WHEREAS, the Montana supreme Court has recognized that the Legislature may alter tort causes
of action to promote legitimate state interests; and

WHEREAS, the Legislature believes that the policy of the state is that claimants, defendants, and
other potentially liable persons should be held responsible to the extent of individual fault; and

WHEREAS, the Legislature has retained joint and several liability, but modified it because of that
policy; and

WHEREAS, the current system of modified joint and several liability must permit a constderation of
the fault attributable to parties who settle or are reieased for the modified system 1o be operative; and

WHEREAS, the Legislature beiieves that a claimant who enters into a settlement or covenant not
to sue does so because the claimant has made a considered judgment that the agreement is in the
ctaimant’s best interests; and

WHEREAS, the Legislature intends that the liability of persons who settle or are released and who
may share in the responsibility for a tort cause of action be considered by the trier of fact and apportioned
a percentage of damages according to their negiigence; and

WHEREAS, the Legislature believes that the percent credit rule, rather than the dollar credit rule,

more accurately reflects the basis for comparative negligence, which apportions liability according to the
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percentage of individual negligence.

THEREFORE, the Legislature finds it appropriate to pass legislation addressing the concerns raised
by the Montana Supreme Court and to accomplish the Legislature’s objectives of allocating liability on the
basis of individual negligence, encouraging fair settlements that accurately reflect potential fiability, and
permitting the allocation of a percentage of liability to persons who settle or are released and are found to

be partially or wholly responsible.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Release -- covenant not to sue. A release or covenant not to sue given
to one of two or mare persons liable in tort for the same injury, death, damage, or !oss:

{1} does not discharge any other tortfeasor from liability for that tortfeasor’s several pro ra.ta share
of liability for the injury, death, damage, or loss unless the release or covenant not to sue provides
otherwise;

{2} reduces the aggregate claim against the other tortfeasors to the extent of any percentage of
fault attributed by the trier of fact under 27-1-703(8) to the tortfeasor to whom the release or covenant
IS given;

(3) discharges the tortfeasor to whom it is given from all liability for contribution.

Section 2. Section 27-1-702, MCA, is amended to read:
"27-1-702. Comparative negligence -- extent to which contributory negligence bars recovery in
action for damages. Contributory negligence shall does not bar recovery in an action by ary a person or

kis the person’s legal representative to recover damages for negligence resulting in death or injury to the

person or property if sueh the contributory negligence was not greater than the negligence of the person

or the combined negligence of all persons against whom recovery is sought, but any damages allowed shall

must be diminished in the proportion to the areunt percentage of negligence attributable to the person

recovering.”

Section 3. Section 27-1-703, MCA, is amended to read:

"27-1-703. Multiple defendants -- determination of liability. (1) Except as prdvided in subsections
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{2) and {3}, whenever |f the negligence of a party ir-amy to an action is an issue, each party against whom
recovery may be allowed is jointly and severally liable for the amount that may be awarded to the claimant
but has the right of contribution from any other person whose negligence may have contributed as a
proximate cause to the injury complained of.

(2) A party whose negligence is determined to be 50% or less of the cambined negligence of all
persons described in subsection (4} is severally lianle only and is responsible only for the ameurt
percentage of negligence attributable to that party, except as provided in subsection {3). The remaining
parties are jointly and severally liable for the total less the ameurt percentage attributable to the claimant

and to any person with whom the claimant has settled or who the plaintiff has released from liability.

{3} A party may be jointly liable for all damages caused by the negligence of another if both acted
in concert in contributing to the claimant’s damages or if one party acted as an agent of the other,

(4) On motion of aay a party against whom a claim is asserted for negligence resulting in death
or injury to person or property, any other person whose negligence may have contributed as a proximate
cause to the injury complained of may be joined as an additional party to the action. For purposes of
determining the percentage of licZ.ty attributable to each party whose action contributed to the injury
complained of, the trier of fac. shall consider the negligence of the claimant, injured person, defendants,
and third-party defendants. The liability of aerparties—inclading persons released from liahility by the
claimant apd-persens-immune-fremliabiity-te and persons with whaom the claimant; has settled must also
be considered by the trier of fact, as provided in subsection (6}. The trier of fact shall apportion the
percentage of negligence of ail persons listed in this subsection. Centributienrrust-be prepertienatto-the
Labilit-oftho-partiesagainrst-whomresovaryisatlowed: Nothing contained in this section makes any party

indispensable pursuant to Rule 13, Montana Rules of Civil Procedure.

(5) M for any reason all or part of the contribution from a party liable far contribution cannot be
obtained, each of the other parties shall contribute a proportional part of the unpaid portion of the
noncontributing party’s share and may obtain judgment in a pending or subsequent action for contribution
from the noncontributing party. A party found to be 50% or less negligent for the injury complained of is
liable for contribution under this section only up to the percentage of negligence attributed to that party.

(6) (a) In an action based on negligence, a defendant may assert as a delense that the damages

of the claimant were caused in fuil ofr in part by a rerparty—which-may-bereferred-to-as-anonparty-defense

person with whom the claimant has settled or wha the claimant has released from liability.
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(b) In determining the percentage of liability attributable to persons who are parties to the action,

the trier of fact shall consider the negligence of rerpartes—retadirg persons released from liability by the

aseordance—with—this—subsestion+8t or with whom the claimant has settled. A finding of negligence of a

repparty person with whom the claimant has settled gr who has been released from liability by the ciaimant

is not a presumptive or conclusive finding as to that rerparty person for purposes of a prior or subseguent

action inveclving that rersarey person.

{c) Except far persons who have settled with or have been released by the claimant, comparison

of fault with any of the following persons is prohibited;

(i} a person who is immune from liahility to the claimant;

{ii} a person who is not subject to the jurisdiction of the court; or

{iii) any other person who could have been, but was not, named as a third party.

(d} A release of settlement entered into by a claimant constitutes an assumption of the liability, if

any, allocated to the settled or released person. The claim of the releasing or settling claimant against other

persons is reduced by the percentage of the released or settled person’s equitable share of the obligation,

as determined under subsection {4).

the-injury-of-the-claimanteraiterotherproofreguirements: A defendant who alleges that a person released

by the claimant or with whom the claimant has settied is at fauit in the matter has the burden of proving:

(i} _the negligence of the person who_the claimant has released or with whom the claimant has

settled;

{ii) any standard of care applicable to the person who the claimant released or with whom the

claimant settled: and

{iii} _that the negligence of the person whom the claimant has released or with whom the claimant

has settled was a cantributing cause under the law applicabie to the matter.
) A prorparty-defense—+rrustbe defendant alleging that a settled or released person is at fault

in the matter shall affirmatively ploaded—as—a—parot plead the settlement or release as a defense in the

answer. A defendant who gains actual knowledge of a rorsarty-defense settled or releasad person after
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' dervices -4 -
“ Division



5Bth~Legislature , LC1155.01

o)} o + o8] M

~4

the filing of that defendant’s answer may plead the defense of settlement or release with reasonabie

promptness, as determined by the trial court, in @ manner that is consistent with:
li} giving the defendant a reasonable opportunity to discover the existence of a nonparty-defense

settled or released person;

{ii} giving the settled or released person an opportunity to intervene in the action to defend against

claims affirmatively asserted, including the opportunity to be represented by an attorney, present a defense,

participate in discovery, cross-examine witnesses, and appear as a witness of either party: and

H#+(iii) giving the claimant a reasonable opportunity to defend against a-renparty the defenserand

te¥g} If a defendant asserts-a-nerparty-defense alleges that a settled or released person is at fault

in_the matter, the defendant shall notify each rerparsy person who the defendant alleges caused the
claimant’s injuries, in whote or in art. Notification must be made by mailing the defendant’s answer to

each reonparty settled or releas.d person at the repgarty-s person’s last-known address by certified mail,

return receipt requested.”

NEW SECTION. Section 4. Applicability. [This act] applies to causes of action that arise on or

after [the effective date of this act].

NEW SECTION. Section 5. Nonsaverability. It is the intent of the legislature that each part of (this

act] is essentially dependent upon every other part, and if one part is held unconstitutional or invalid, all

other parts are invalid.

NEW SECTION. Section 6. Effective date. [This act] is effective on passage and approval.

-END-
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N&TO SUE; REVISING THE PRINCIPLES GOVERNING LIABILITY AND THE DETERMINATION OF uﬂm{

WHEN MULTIPLE PERSONS ARE AT FAULT; AMENDING SECTIONS 27-1-702 AND 27-1-703, MCA; AN%
PRCVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABI[_/)/, DATE."

fee X L

WHEREAS, the Montana Supreme Court, in Plumb v. Bistrict Court, 927 P.2d 101 1, 53 St. Rep,

S
e
- #

1187 (1996), recently declared unconstitutional portions of Montana’s comparative negligence statute
because it failed to provide an cpportunity for a nonparty to defend oneself, and it required the plaintff to
act in a dual capacity by requiring that the plaintiff represent nonparties; and

WHEREAS, the Montana Supreme Court also recognized in Plumb that parties who settle represent
the single exception for fair apportionment of liabitity und.er third-party practice rules; and

WHEREAS, the Montana Supreme Court has recognized that the Legislatura may alter tort causes

of action to promote legitimate state interests; and

THERE ARE NO CHANGES IN THIS BILL AND IT W'IIJ. NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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WHEREAS, the Montana Supreme Court, in Plumb v. District Court, 927 P.2d 1011 53 St. Rep,

1187 (19986), recently declared unconstitutional portions of Montana's comparative negligence statuts
because 't failfed to provide an opportunity for a nonparty to defend oneself, and it required the plainuff o
act in a dual capacity by requiring that the plaintiff represent nonparties; and -
WHEREAS, the Montana Supreme Court also recognized in Plumb that parties who settle represent
the single exception for fair apportionment of H_abit'ttv under third-party practice rules; and
WHEREAS, the Montana Supreme Court has recognized that the Legislature may alter 10t auses

of action to promote {egitimate state interests; and

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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HOUSE BILL NO. 571
INTRODUCED BY BEAUDRY, MILLS, CLARK, HIBBARD, BITNEY, KOTTEL, DENNY, BERGMAN, ORR,
MOOD, SLITER, MCGEE, GRIMES, ANDERSCN, TASH, SMITH, KEATING, GRCSFIELD, ESTRADA,
MCNUTT, HOLDEN, BISHOP, CRIPPEN

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE EFFECT OF A RELEASE OR COVENANT
NOTTO SUE; REVISING THE PRINCIPLES GOVERNING LIABILITY AND THE BETERMINATION OF LIABILITY
WHEN MULTIPLE PERSONS ARE AT FAULT; AMENDING SECTIONS 27-1-702 AND 27-1-703, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

WHEREAS, the Montana Supreme Court, in Plumb v. District Court, 927 P.2d 1011, 53 St. Rep.
1187 (1996}, recently declared unconstituticnal portions of Maontana’s comparative negligence statute
because it failed to provide an opportunity for a nonparty to defend oneself, and it required the plaintiff to
act in a dual capacity by requiring that the plaintiff represent nonparties; and

WHEREAS, the Montana Supreme Court also recagnized in Plumb that parties who settle represent
the single exception for fair apportionment of liability under third-party practice rules; and

WHEREAS, the Montana Supreme Court has recognized that the Legislature may alter tort causes
of action to promote legitimate state interests; and

WHEREAS, the Legislature believes that the policy of the state is that claimants, defendants, and
other potentially liable persons should be held responsible to the extent of individual fault; and

WHEREAS, the Legislature has retained joint and several liability, but modified it because of that
policy; and

WHEREAS, the current system of modified joint and several liability must permit a consideration of
the fault attributable to parties who settle or are released for the modified system to be operative; and

WHEREAS, the Legislature believes that a claimant who enters into a settlement or covenant not
to sue does so because the claimant has made a considered judgment that the agreement is in the
claimant's best interests; and

WHEREAS, the Legislature intends that the liability of persons who settle or are released and who
may share in the responsibility for a tort cause of action be cansidered by the trier of fact and apportioned

a percentage of damages according to their negligence; and
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WHEREAS, the Legislature believes that the percent credit rule, rather than the vdollar credit rule,
more accurately reflects the basis for comparative negligence, which apportions liability according to the
percentage of individual negligence.

THEREFORE, the Legislature finds it appropriate to pass legislation addressing the concerns raised
by the Montana Supreme Court and to accomplish the Legisiature's objectives of allocating liability on the
hasis of individual negligence, encouraging fair settlements that accurately reflect potential liability, and
permitting the allocation of a percentage of liability to persons who settle or are released and are found to

be partiatly or wholly responsible.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Release -- covenant not to sue. A release or covenant not to sue given
to one of two or more persons liable in tort for the sarne injury, death, damage, or loss:

(1) does not discharge any other tortfeasor from liability for that tortfeasor’s several pro rata share
of liability for the injury, death, damage, or loss unless the release or covenant not to sue provides
otherwise;

(2} reduces the aggregate claim against the other tortfeasors to the extent of any percentage of
fault attributed by the trier of fact under 27-1-703(6) to the tortfeasor to whom the release or covenant
is given;

(3} discharges the tortteasor to whom it is given from all liability for contribution.

Section 2. Section 27-1-702, MCA, is amended to read:

"27-1-702. Comparative negligence -- extent to which contributory negligence bars recovéry in
action for damages. Contributory negligence shal does not bar recovery in an action by any a person or
khis the person’s legal representative to recover damages for negligence resulting in death or injury to the

person or property if such the contributory negligence was not greater than the negligence of the person

or the combined negligence of all persons against whom recovery is sought, but any damages allowed shall

must be diminished in the proportion to the ameunt percentage of negligence attributable to the person

recoverirg.”
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Section 3. Section 27-1-703, MCA, is amended to read:

"27-1-703. Multiple defendants -- determination of liability. (1) Except as provided in subsections
(2) and (3), whenever if the negligence of a party in-any to_an action is an issue, each party against whom
recovery may be allowed is jointly and severally liable for the amount that may be awarded to the claimant
but has the right of contribution from any other person whose negligence may have contributed as a
proximate cause to the injury complained of.

(2} A party whose negligence is determined to be 50% or less of the combined negligence of all
persons described in subsection (4} is severally liable only and is responsible only for the ameunt
percentage of negligence attributable to that party, except as provided in subsection {3). The remaining
parties are jointly and severally liable for the total less the ameuwnt percentage attributable to the claimant

and to any person with whom the claimant has settled or who the plaintiff has released from liabiiity.

(3) A party may be jointly liable for all damages caused by the négligence af another if both acted
in congert in contributing to the claimant’s damages or if one party acted as an agent of the other.

{4) On motion of amy a party against whom a claim is asserted for negligence resulting in death
or injury to person or property, any other person whose negligence may have contributed as a proximate
cause to the injury complained of may be joined as an additional party to the action. For purposes of
determining the percentage of liability attributable to each party whose action contributed to the injury
complained of, the trier of fact shall consider the negligence of the claimant, injured person, defendants,
and third-party defendants. The liability of ronparties,—nslading persons released from liability by the
claimant and-persensimmune-from-liabilityte and persons with whom the claimant; has settied must also
be considered by the trier of fact, as provided in subsection (6). The trier of fact shall apportion the
percentage of negligence of all persons listed in this subsecticn. Gortribution-rmustbe-propeottionalto-the
habiity-of tho-parties-against-whomresovery-ts-allewad- Nothing contained in this section makes any party

indispensable pursuant to Rule 19, Montana Rules of Civil Procedure,

{5) If for any reason all or part of the contribution from a party liable for contribution cannot be
obtained, each of the other parties shall contribute a proportional part of the unpaid portion of the
noncontributing party’s share and may obtain judgment in a pending or subsequent action for contribution
from the noncontributing party. A party found to be 50% or less negligent for the injury complained of is
liable for contribution under this sectian only up to.the percentage of negligence attributed to that party.

{6} {a) In an action based on negligence, a defendant may assert as a defense that the damages

[ Legislative

ervices -3- ‘ HB 571
Division



55th Legisiature HBO571.02

[#) T 2 B © U S T AN

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

of the claimant were caused in full or in part by a ae#

person with whom the claimant has settled or who the claimant has released from liability.

" {b} In determining the percentage of liability attributable to persons who are parties to the action,
the trier of fact shall consider the negligence of aenparties—inshiding persons released fram liability by the

claimant a

aceerdanco-with-this-subsactiant{8} or with whom the claimant has settled. A finding of negligence of a

AeRparty person with whorn the claimant has settled or who has been released from liability by the claimant

is not a presumptive or conclusive finding as to that resparty person for purposes of a priar or subsequent

action involving that rRerparty person.

{c) Except for persons who have settled with_or have been released by the claimant, comparison

of fault with any of the following persons is prohibited:

{i} a person who is immune from liability to the claimant;

(i) a persan who is not subject to the jurisdiction of the court: or

(i} any other person who could have been, but was not, named as a third party.

(d} A release of settlement entered into by a claimant constitutes an assumption of the liability, if

any, allocated to the settled or released person. The claim of the releasing or settling claimant against other

persons is reduced by the percentaqge of the released or settled person’s equitable share of the obligation,

as deterrnined under subsection {4).

the-iajury-ei-the-clairmant-oralterotherproofreauirements- A defendant who alleges that a person released

by the claimant or with whom the claimant has settled is at fauit in the matter has the burden of proving:

(i) the negligence of the person who the claimant has released or with whom the claimant has

settled;

(i) any standard of care applicable to the person who the claimant released or with wham the

claimant settled: and

(i:1) _that the negligence of the person whom the claimant has released or with whom the claimant

has settied was a contributing cause under the law applicable to the matter.

{h{f) A nonparty—defense-must-be defendant alleqging that a settled or released person is at fault
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in_the matter shall affirmatively ploaded-as—apart-of plead the settlement or release as a defense in the

answer. A defendant who gains actual knowledge of a rerparty-defense settled or released person after

the filing of that defendant’s answer may plead the defense of settlement or release with reasonable

promptness, as determined by the trial court, in a manner that is consistent with:
(i} giving the defendant a reasonable opportunity to discover the existence of a norparty-defenss

settled or released person;

(i) _giving the settled or released person an opportunity to intervene in the action to defend against

claims affirmatively asserted, including the opportunity to be represented by an attorney, present a defense,

participate in discovery, cross-examine witnesses, and appear as a witness of either party: and

Hiiil) giving the claimant a reasonable opportunity to defend against a+resparty the defense—and

teMa) If a defendant asserts—a-ronparty-daisnse alleges that a settled or released person is at fault

in_the matter, the defendant shall notify each porparty person who the defendant alleges caused the
claimant’s injuries, in whole ar in part. Natification must be made by mailing the defendant’s answer to

each penparty settled or reteased person at the rRenparty=s person’s last-known address by certified mail,

return receipt requested.”

NEW SECTION. Section 4, Applicability. [This act] applies to causes of action that arise on or

after {the effective date of this act].

NEW SECTION. Section 5. Nonseverability. It is the intent of the legislature that each part of {this
act] is essentially dependent upon every other part, and if one part is held unconstitutional or invalid, all

other parts are invalid.

NEW SECTION. Section 6. Effective date. [This act] is effective on passage and approval.

-END-

(L;Eislan've
y Services -5 - _ HB 571
u\Lglwsmn





