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RESTRUCTURING, AND COMBINING THE REPORTING AND REMITTANCE OF EMPLOYER TAX~, 

1

BY 

COORDINATING THE ADMINISTRATION OF THE STATE'S INCOME TAX AND OLD FUND LIABILITY TAX 

WITHHOLDING, UNEMPLOYMENT INSURANCE TAX, AND THE EMPLOYERS' SHARE OF THE OLD FUND 

LIABILITY TAX SO THAT ALL REPORTS AND REMITTANCES MUST BE MADE TO THE DEPARTMENT OF 

REVENUE THEREBY PROVIDING AN EMPLOYER THE CONVENIENCE OF DEALING WITH ONLY ONE STATE 

AGENCY; AND AMENDING SECTIONS 15-1-302, 15-2-302, 15-30-201, 15-30-202, 15-30-203, 

15-30-204, 15-30-207, 15-30-208, 15-30-209, 37-31-101, 39-51-201, 39-51-204, 39-51-301, 

39-51-1109, 39-51-1110, 39-51-1301, 39-51-1 303, 39-51-21 08, 39-51-2402, 39-71-1 23, 39-71-401, 

39-71-2501, 39-71-2503, AND 39-71-2505, MCA." 
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15 

16 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

17 

18 NEW SECTION, Section 1. Confidentiality. Reports and returns required to be filed under this part 

19 are confidential, subject to the limitations contained in 39-51-603(3) and 14). 

20 

21 NEW SECTION, Section 2. Application and distribution of payments. I 1) Except as provided by 

22. rule, tax payments including delinquent tax, penalty, and interest must be applied to the taxpayer's 

23 account, prorated on the basis of the amount of each tax due to the amount of the total tax due, and 

24 distributed to the appropriate fund accounts as required by law. 

25 {21 Payment of a penalty assessed for late filing of a report for which there is no tax due for the 

26 period must be applied to the employer's liability for the penalties and equally distributed to the fund 

27 accounts specified by law among the tax types the report covers, 

28 

29 NEW SECTION. Section 3. Statute of limitations. ( 11 In the case of a non filed return, the 

30 department may, at any time, audit the employer or estimate the tax due from any information in its 
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' possession and issue an assessment for the ariount of the tax, penalty, and interest the department 

2 determines to be due. 

3 12) If the department determines, pursuant to a review conducted pursuant to 15-30-145, that any 

4 return s incorrect, it may revise the return withi11 5 years of the due date of the original return, within 5 

5 years of the date the return was filed, or 1 year irom the date an amended return was filed, whichever is 

6 later. 

7 13) Notwithstanding the provisions of subsection 12), if an employer purposely or knowingly files 

8 a false or fraudulent return, with intent to evade the tax, the amount of tax, penalty, and interest due m~y 

9 be determined at any time after the return Is filed and collected at any time after it becomes due. 

1 O (4) For the purposes of this section, a return filed before the due date is considered to be filed on 

11 the due date. 

12 15) The statute of limitations is suspended during any time in which an employer-emp1oyee 

1 3 relationship determination has been appealed as provided in 1 5-1-211, and the time for assessment extends 

14 for an additional 1 year tram the date the decision becomes final. 

1 5 

16 NEW SECTION. Section 4. Credits and refunds -- period of limitations, I 1 I If the department 

1 7 determines by examination of an employer's account, or upon claim filed by an employer, that the employer 

18 has overpaid the amount of tax, penalty, or interest, the amount of the overpayment may be refunded to 

19 the employer or applied to current or future obligations of any tax, penalty, or interest for any tax contained 

20 in this title at the discretion of the taxpayer. 

21 12) A credit or refund may be allowed only if the claim is filed or the determination is made within 

22 5 years of the due date prescribed for filing a report or 1 year from the date of the notification of the 

23 overpayment by the department. 

24 131 The department shall notify the employer of the overpayment and the credit or refund options 

25 available to the employer. A credit must be applied to the employer account unless directed otherwise by 

26 the employer. 

27 14) If a claim is disallowed, the department shall notify the employer. The decision disallowing the 

28 claim is subject to review as provided in 1 5-1-211. 

29 (5) Interest is: 

30 (al allowed on an overpayment at the same rate as charged for late tax payments under this part: 
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lb) payable from the due date of the payment or the date overpayment was verified, whichever 

2 is later; 

3 lei not payable if the overpayment is applied to current or future obligations with the department. 

4 16) Interest is not allowed if the overpayment is refunded within 45 days from the date the 

5 employer directs the department to refund the overpayment. 

6 17) If additional information is required to verify the amount of the overpayment, the 45-day period 

7 in subsection 161 does not begin until the information is provided. 

8 

9 NEW SECTION. Section 5. Employment defined and exclusions from definition of employment. 

1 O 11) As used in this part "employment", subject to the provisions of subsection I 21, means the service tiy 

11 an employee for an employer. 

12 12) The term "employment" does not include: 

13 la) household and domestic service in a private home, local college club, or local chapter of a 

14 college fraternity or sorority, except as provided in 15-30-201 (4)Ic); 

15 (b) service performed by a dependent, as defined in 26 U.S.C. 152, of a sole proprietor for whom 

16 an exemption may be claimed by the employer under the Internal Revenue Code or service performed by 

17 a sole proprietor's spouse for whom an exemption based on marital status may be claimed by the sole 

18 proprietor pursuant to 26 U. S.C. 7703; 

19 le) service performed as a freelance correspondent or newspaper carrier if the person performing 

20 the service, or a parent or guardian of the person performing the service in the case of a minor, has 

21 previously acknowledged or acknowledges in writing that the person performing the service and the service 

22 are not covered for unemployment insurance purposes. As used in this subsection: 

23 Iii "freelance correspondent" is a person who submits articles or photographs for publication and 

24 is paid by the article or by the photograph; and 

25 Iii) "newspaper carrier" means a person who provides a newspaper with the service of delivering 

26 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally 

27 to the employee's main duties, carries or delivers papers. 

28 Id) service performed as a licensed real estate broker or salesperson under Title 3 7, chapter 51; 

29 lei service performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber 

30 who is licensed under Title 37, chapter 30, and: 
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[i) who has acknowledged in writing that the cosmetologist or barber working under contract Is not 

2 covered by unemployment insurance and workers' compensation; 

3 (ii) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined 

4 in 37-30-101, which contract must show that the cosmetologist or barber: 

5 (A) is free from all control and direction of the owner in the contract; 

6 (Bl receives payment for service from individual clientele; and 

7 [Cl leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

8 knowledge; and 

9 [iii) whose contract gives rise to an action for breach of contract in the event of contract 

10 termination. The existence of a single license for the cosmetology salon or barbershop may not be 

11 constru11d as a lack of freedom from control or direction under this subsection. 

12 (fl casual labor not in the course of an employer's trade or business performed in any calendar 

13 quarter, unless the cash remuneration paid for the service is $ 50 or more and the service is performed by 

14 an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

15 means that the service is performed during at least 24 days in the same quarter. 

16 (g) service performed by sole proprietors, working members of a partnership or a limited liability 

17 partnership, or members of a member-managed limited liability company that has filed articles of 

18 organization with the secretary of state; 

19 (h) service performed for the installation of floor coverings if the installer: 

20 Ii) bids or negotiates a contract price based upon work performed by the yard or by the job; 

21 Iii) is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

22 [iii) may perform service for anyone without limitation; 

23 (iv) may accept or reject any job; 

24 (v! furnishes substantially all tools and equipment necessary to provide the service; and 

25 (v1) works under a written contract that: 

26 (A) gives rise to a breach of contract actic,n if the installer or any other party fails to perform the 

27 contract obligations; 

28 {B) states that the installer is not covered by unemployment insurance; and 

29 {Cl requires the installer to provide a current workers' compensation policy or to obtain an 

30 exemption from workers' compensation requirements; 
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(i) service performed by a direct seller. As used in this subsection, '"direct seller'" means a person: 

2 (i) who sells, or offers for sale, a tangible consumer product, including but not limited to cosmetics, 

3 vacuum cleaners, and cleaning products at the home of the consumer; 

4 (ii) whose pay is determined by the quantity of product sold; and 

5 (iii) who works under a written contract that states the person will not be treated as an employee; 

6 (j) service performed by a petroleum land professional. As used in this subsection, '"petroleum land 

7 professional'" means a person who: 

8 (i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

9 negotiating a business agreement for the exploration or development of minerals; 

1 0 (ii) is paid for service that is directly related to the completion of a contracted specific task rather 

11 than on an hourly wage basis; and 

12 (iii) performs all service as an independent contractor pursuant to a written contract; 

13 (k) service performed by an ordained, commissioned, or licensed minister of a church in the exercise 

14 of the church's ministry or by a member of a religious order in the exercise of duties required by the order; 

15 (I) service performed by an individual receiving rehabilitation or remunerative work in a facility 

16 conducted for the purpose of carrying out a program of rehabilitation for those individuals whose earning 

17 capacity is impaired by age or physical or mental deficiency or injury or providing remunerative work for 

18 individuals who, because of impaired physical or mental capacity, cannot be readily absorbed in the 

19 competitive labor market; 

20 (ml service performed as part of an unemployment work-relief or work-training program assisted 

21 or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the 

22 state by an individual receiving work relief or work training; 

23 (nl service performed by an inmate of a state prison or other state correctional or custodial 

24 institution; 

25 (o) service by an individual who is sentenced to perform court-ordered community service or similar 

26 work; 

27 (pl service performed for aid or sustenance only; 

28 (ql active service as members of the regular armed forces of the United States, as defined in 1 0 

29 u.s.c. 101(33); 

30 Ir) agricultural labor; or 
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,s) service performed by an independent contractor. 

2 

3 NEW SECTION. Section 6. Employment defined and exclusions from definition of employment. 

4 ( 1) As used in this part "employment", subject to the provisions of subsection (2), means the service by 

5 an employee for an employer. 

6 ,:2) The term "employment" does not include: 

7 ,:a) household and domestic service In a private home, local college club, or local chapter of a 

8 college fraternity or sorority, except as provided in 39-71-2501 (4)(cl; 

9 1bl service performed by a dependent, as defined in 26 U.S.C. 152, of a sole proprietor for whom 

1 O an exemption may be claimed by the employer under the Internal Revenue Code or service performed by 

11 a sole proprietor's spouse for whom an exemption based on marital status may be claimed by the sole 

12 proprietor under 26 U.S.C. 7703; 

13 :cl service performed as a freelance correspondent or newspaper carrier if the person performing 

14 the service, or a parent or guardian of the person performing the service in the case of a minor, has 

15 previously acknowledged or acknowledges in writing that the person performing the service and the service 

16 are not covered for unemployment insurance purposes. As used in this subsection: 

17 {ii "freelance correspondent" is a person who submits articles or photographs for publication and 

18 is paid by the article or by the photograph; and 

19 'iii "newspaper carrier" means a person who provides a newspaper with the service of delivering 

20 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally 

21 to the employee's main duties, carries or delivers papers. 

22 1dl service performed as a licensed real estate broker or salesperson under Title 37, chapter 51; 

23 ie) service performed by a cosmetologist who Is licensed under Title 37, chapter 31, or a barber 

24 who is licensed under Title 37, chapter 30, and: 

25 iii who has acknowledged in writing that the cosmetologist or barber who is working under contract 

26 is not covered by unemployment insurance and workers' compensation; 

2 7 I 1i) who contracts with a cosmetology salon, as defined in 3 7-31-101, or a barbershop, as defined 

28 in 37-30-101, which contract must show that the cosmetologist or barber: 

29 (Al is free from all control and direction of the owner in the contract; 

30 IB) receives payment for service from individual clientele; and 
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IC) leases, rents, or furnishes all of the cosmetologist's or barber's own equipment. skills. or 

2 knowledge; and 

3 (iii) whose contract gives rise to an action for breach of contract 1n the event of contract 

4 termination. The existence of a single license for the cosmetology salon or barbershop may not be 

5 construed as a lack of freedom from control or direction under this subsection. 

6 (fl casual labor not in the course of an employer's trade or business performed in any calendar 

7 quarter, unless the cash remuneration paid for the service is $ 50 or more and the service 1s performed by 

8 an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

9 means that the service is performed during at least 24 days in the same quarter. 

1 O (g) service performed by sole proprietors, working members of a partnership or a limited liability 

11 partnership, or members of a member-managed limited liability company that has filed articles of 

12 organization with the secretary of state; 

13 (h) service performed for the installation of floor coverings if the installer: 

14 (i) bids or negotiates a contract price based upon work performed by the yard or by the job; 

15 (ii) is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

16 (iii) may perform service for anyone without limitation; 

17 (iv) may accept or reject any job; 

18 (v) furnishes substantially all tools and equipment necessary to provide the service; and 

19 (vi) works under a written contract that: 

20 (A) gives rise to a breach of contract action if the installer or any other party fails to perform the 

21 contract obligations; 

22 (B) states that the installer is not covered by unemployment insurance: and 

23 ICI requires the installer to provide a current workers' compensation policy or to obtain an 

24 exemption from workers' compensation requirements; 

25 (i) service performed by a direct seller. As used in this subsection, "direct seller" means a person: 

26 (i) who sells, or offers for sale, a tangible consumer product, including but not limited to cosmetics, 

27 vacuum cleaners, and cleaning products at the home of the consumer; 

28 (ii) whose pay is determined by the quantity of product sold; and 

29 (iii) who works under a written contract that states the person will not be treated as an employee; 

30 (j) service performed by a petroleum land professional. As used in this subsection, "petroleum land 
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professional" means a person who: 

2 (ii Is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

3 negotiating a business agreement for the exploration or development of minerals; 

4 Iii) is paid for service that is directly related to the completion of a contracted specific task rather 

5 than on an hourly wage basis; and 

6 !iii) performs all service as an independent contractor pursuant to a written contract; 

7 (k) service performed by an ordained, commissioned, or licensed minister of a church in the exercise 

8 of the church's ministry or by a member of a relig,ous order in the exercise of duties required by tt1e order; 

9 (I) service performed by an individual receiving rehabilitation or remunerative work in a facility 

1 O conducted for the purpose of carrying out a program of rehabilitation for those individuals whose earning 

11 capacity is impaired by age or physical or mental deficiency or injury or providing remunerative work for 

12 individuals who, because of impaired physical or mental capacity, cannot be readily absorbed in the 

13 competitive labor market; 

14 (m) service performed as part of an unemployment work-relief or work-training program assisted 

15 or financed in whole or in part by a federal agency or any agency of a state or political subdiv1s1on of the 

16 state by an individual receiving work relief or work training; 

17 (n) service performed by an inmate of a state prison or other state correctional or custodial 

1 8 i nstitut1on; 

19 (o) service by an individual who is sentenced to perform court-ordered community service or similar 

20 work; 

21 (pl service performed for aid or sustenance only; or 

22 (q) service performed by an independent contractor. 

23 

24 NEW SECTION. Section 7. Special review procedure for certain tax issues that involve 

25 unemployment insurance benefit claim -- notice -- appeal. ( 1) As used in this section, the following 

26 definitions apply: 

27 (al "Administrator" means the administrator of the income and miscellaneous tax division, 

28 department of revenue. 

29 lb) "Board" means the state tax appeal board established by 15-2-101. 

30 (cl "Claimant" means an individual who has filed a claim for unemployment insurance benefits 
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under Title 39, chapter 51, and has asserted that the individual's employer inaccurately or incompletely 

2 reported the individual's wages. 

3 (di "Employer" means an employer as defined in 39-51-202, that has a potential tax liability aris1 ng 

4 from the inaccurate or incomplete reporting of a claimant's wages. 

5 le) "Interested party" means the claimant, the employer, or the department of labor and industry. 

6 (2) (a) The department shall promptly investigate whether wages earned by the claimant were 

7 properly reported by the employer. Upon completion of the investigation, the department shall issue a 

8 written determination stating whether the wages were properly reported and, if not, the correct amount 

9 of reportable wages earned by the claimant. A copy of the determination must be mailed to each interested 

1 0 party at the last-known address of each party. 

11 (bl The determination is final unless an interested party, within 10 calendar days of the mailing of 

1 2 the determination, makes a written application for reconsideration of the determination or makes a written 

1 3 appeal of the determination. A late-filed application for reconsideration may be accepted by the department 

14 upon a showing of good cause in writing. 

15 lei The written application or appeal must specify the reasons for the application or appeal and 

16 provide any other information relevant to the application or appeal. 

17 id) An interested party may appeal the reconsideration of a determination by making a written 

18 appeal within 10 calendar days of the mailing of the notice of the redetermination. A late-filed application 

19 for reconsideration may be accepted by the department upon a showing of good cause in writing. 

20 (31 la) Upon appeal of a determination or redetermination, the administrator or a person appointed 

21 by the administrator shall hold an informal hearing that may be conducted by telephone or video 

22 conference. After the hearing, the administrator or a designee shall promptly make findings of fact and 

23 conclusions of law and affirm, modify, reverse, or remand the determination or redetermination. A copy 

24 of the decision, with supporting findings of fact and conclusions of law, must be mailed to each interested 

25 party at the last-known address of each party. 

26 (bl (i) The decision is binding on the interested parties unless a written appeal is made to the board. 

27 The appeal must be filed with the board within 10 calendar days after notice of the decision was mailed. 

28 A late-filed application for reconsideration may be accepted by the board upon a showing of good cause 

29 in writing. 

30 Iii) If the decision becomes final, the department shall proceed as provided in subsection 151. 
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(4) (al An appeal to the board, pursuant to 15-2-302, is initiated by filing a complaint with the 

2 board. The board shall promptly mail a copy of •:he complaint to each interested party at the last known 

3 address of each party. 

4 (bl Any interested party who wants to file an answer must do so within 10 calendar days after the 

5 board mails a copy of the complaint. An answer up to 10 days late may be accepted by the board upon 

6 a showing of good cause in writing. 

7 (cl The decision of the board is final and binding upon all interested parties unless reversed or 

8 modified by judicial review. Proceedings for judicial review under this section are subject to the provisions 

9 of the Montana Administrative Procedure Act. 

10 (5) When the department's decision becomes final, whether as the result of appeal, judicial review, 

11 or the iapse of time during which to take an appeal, the interested parties are bound by the decision and 

12 may not contest any issue that was decided as part of the decision either administratively or judicially. An 

13 employer who is determined to have inaccurately or incompletely reported wages may not contest the issue 

14 of whether wages should have been reported, or the amount of the wages that should have been reported, 

15 once the department assesses taxes on those wages. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 8. Section 1 5-1-302, MCA, is amended to read: 

"15-1-302. Witnesses -- oaths, contempt, and fees. ( 1) Oaths to witnesses in any investigation 

by the department may be administered by the director of revenue or~ the director's agent. 

(21 .l.fil In ease any !.!...J! witness sl'lall fJil fails to obey afl-'f i! summons to appear before the 

department or shall refuse refuses to testify or answer any material question or to produce records, books, 

papers, or documents when required to do so, suoh failure or refusal sl'lall tie reported to tl'le attorney 

§Bneral, wl'lo the department shall thereupon institute proceedings in the jff'ej3ef district court to compel 

obedience to afl-'f i! summons or order of the board or to punish the witness for 5tlAA neglect or refusal to 

obey the summons. 

(b} As required by 15-30-209, the department, In addition to instituting proceedings to compel 

obedience to a summons or order shall, as a part of the proceedings, request the court to issue an order 

requiring the payment of all penalties assessed for the employer's failure to report. 

(31 Af't',f A person who shall testify testifies falsely ·1n any material matter under consideration by 

the department sl'lall bo ~ guilty of perjury and shall be punished accordingly. 
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(4) Witnesses attending an investigation by the department ~ must receive liJ.e the same 

2 compensation as witnesses in the district court. ~ The compensation ~ must be charged to the 

3 proper appropriation for the department." 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

1 5 

16 

1 7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 9. Section 15-2-302, MCA, is amended to read: 

"15-2-302. Direct appeal from department decision to state tax appeal board -- hearing. I 1 I A 

person may appeal to the state tax appeal board a final decision of the department of revenue involving: 

(a) property centrally assessed under chapter 23 of this title; 

(bl classification of property as new industrial property; 

(c) any other tax, father than the property taxl-, imposed under this title; or 

(di any other matter in which the appeal is provided by law. 

(2) ill _+oo Except as provided in subsection (2I(b), the appeal is made by filing a complaint with 

the board within 30 days following receipt of notice of the department's final decision. The complaint must 

set forth the grounds for relief and the nature of relief demanded. The board shall immediately transmit a 

copy of the complaint to the department. 

(bl An appeal from the department's determination of whether wages earned by an unemployment 

insurance benefit claimant were properly reported to the department is initiated by filing a complaint with 

the board within 10 days following receipt of notice of the department's final determination. The board shall 

promptly mail a copy of the complaint to each interested party at the last-known address of each party. 

(31 The department shall file with the board an answer within 30 days following filing of a 

complaint, or in cases involving a determination of whether wages earned by an unemployment insurance 

benefit claimant were properly reported to the department, any interested party as defined in [section 

7( 1 I (ell and the department may file an answer with the board within 10 days after receipt of a copy of 

the complaint filed with the board, and at that time mail a copy to the complainant. The answer must set 

forth the department's response to each ground for and type of relief demanded in the complaint. 

141 ill +oo Except as provided in subsection (41(b). the board shall conduct the appeal in 

accordance with the contested case provisions of the Montana Administrative Procedure Act. 

lb) (i) An appeal regarding the determination of whether wages earned by an unemployment 

insurance claimant were properly reported to the department, the appeal must be conducted informally and 

may, in the discretion of the board, be conducted by telephone or other electronic means. The appeal is 
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not a contested case under provisions of the Montana Administrative Procedure Act. The board, In 

2 conducting the hearing or making its decision, is not bound by the Montana Rules of Evidence. 

3 iii) The board shall make its final decision within 45 days of the date the appeal is received by the 

4 board. 

5 151 The decision of the state tax appeal board is final and binding upon all interested parties unless 

6 reversed or modified by judicial review. Proceedings for Judicial review of a decision of the state tax appeal 

7 board under this section are sub1ect to the provisions of 15-2-303 and the Montana Administrative 

8 Procedure Act to the extent that it does not contl1ct with 15-2-303." 

9 

10 

11 

12 

13 

14 

15 

16 

1 7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 10. Section 15-30-201, MCA, is amended to read: 

"15-30-201. Definitions. When used in 15-30-201 through 15-30-209, the following definitions 

apply: 

I 1 I "Agricultural labor" means all services performed on a farm or ranch in connection with 

cultivating the soil or in connection with raising or harvesting any agricultural or horticultural commodity, 

including the raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry, 

and fur-bearing animals and wildlife. 

(2) "Domestic or household service" means employment of persons other than members of the 

household for the purpose of tending to the aid and comfort of the employer or members of the employer's 

family, including but not limited to housecleaning and yard work but does not include employment beyond 

the scope of normal household or domestic duties such as home health care or domiciliary care. 

f-2-l-Ll.J. "Employee" means~ 

ifil an officer, employee, or elected pubLc official of the United States, the state of Montana, or 

any political subdivision of the United States or Montana or any agency or instrumentality of the United 

States, the state of Montana, or a political subdivision of the United States or Montana. The terA'l alss 

ineluses~ 

M an officer of a corporations~ 

(cl any individual who performs services for another individual or organization having the right to 

control the employee as to the services to be performed and as to the manner of performance; 

(d) all classes, grades, or types of employees including minors and aliens, superintendents, 

managers, and other supervisory personnel. 
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~ill "Employer" means~ 

2 @l the person for whom an individual performs or performed any service, of whatever nature, as 

3 an employee of the person. 1-iowever, if the 13erson for whom the indi>.•idual 13erforms or 13ertormed the 

4 servioe does not have oontrol of the 13ayment of the wages for the service, the term means the 13erson ,,,,·ho 

5 has control of the 13a•rment of wages.~ 

6 (bl a person who pays $1,000 or more in wages within the current calendar year; 

7 (c) a person who pays $1,000 or more in cash for domestic or household service in any quarter 

8 during the current calendar year; 

9 (di any individual or organization, including state government and any of its political subdivisions 

10 or instrumentalities, partnership, association, trust, estate, joint-stock company, insurance company, limited 

11 liability company or a limited liability partnership that has filed with the secretary of state, or domestic or 

12 foreign corporation or the receiver, trustee in bankruptcy, trustee or the trustee's successor, or legal 

13 representative of a deceased person who has or had in its employ one or more individuals performing 

14 services for it within this state; or 

15 (e) any person found to be an employer under Title 39, chapter 51, for unemployment insurance 

16 purposes is considered an employer for state income tax withholding purposes. 

17 Will "Independent contractor" means an individual who renders service in the course of an 

18 occupation and: 

19 (al has been and will continue to be free from control or direction over the performance of the 

20 services, both under contract and in fact; and 

21 (bl is engaged in an independently established trade, occupation, profession, or business. 

22 fwj_fil "Lookback period" means the 12-month period ending the preceding June 30. 

23 fe+J.lLl.1!.l. "Wages", unless specifically exempted under subsection (7)Ibl means all remuneration, 

24 other than fees 13aid to a f3UBlie offieial, for services performed by an employee for the employer, including 

25 the cash value of all remuneration paid in any medium other than cash, eHee13t that the term doss not 

26 inolude remuneration 13aid: and includes but is not limited to the following: 

27 (i) commissions, bonuses, and remuneration paid for overtime work, holidays, vacations and 

28 sickness periods; 

29 (ii) severance or continuation pay, back pay, and any similar pay made for or in regard to previous 

30 service by the employee for the employer, other than retirement or pension benefits from a qualified plan; 
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20 
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25 
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27 

2B 

29 

30 

and 

(iii) except those tips that are exempted In subsection (7)(b)(v), tips or other gratuities received by 

the employee, to the extent that the tips or gratuities are: 

(A) documented by the employee to the employer for tax purposes; 

(Bl disbursed by the employer from a tip pool; or 

(Ci added to the customer's bill by the employer. 

lal for acti•,e service as a member of the regular armed forees of the United Stiltes, as defined in 

10 u.s.c.1011331; 

(bl for agricultural labor; 

lei for domestic senice in a pri•,ate home, loeal college club, or loeal chapter of a college fraternity 

or sororit•f; 

ldl for oasual labor not In the oourse of the employer's trase or business perforA'les in any ealensar 

~-Or by an eA'lplo1<ee, unless the sash remunnration pais for the service is $§0 or more ans the ser>,Ioe 

is performes by an insiv1sual who is regularly employee by tho employer to perform tho servioe. For 

purposes of this subsection ldl, an indivisual is considered to be re13ularly employed by an employer during 

a calendar quarter only if: 

Iii on eaoh of 24 days durin§ a quarter, the individual performs serviee not in the course of the 

employer's trade or business for the employer for some portion of the day; and 

(it) the individual was regularly employed, as determined under subsection le)(d)(il, b1• the emplo·fer 

in the performanoe of sorvioo durin§ tho prososing oalenEiar quarter. 

lei for ser·,ioos by a oitizen or resisont of the United States tor a foreign !'J0Vernment or an 

international or§anization; 

If) for services performed sy an ordained, oommissioneEi, or lioenses Fl'linister of a ohuroh in the 

eJ1eroise of the Fl'linistry or by a ffiember of a reli1~ious order in the e)1oreise of duties required by the order; 

lgl (ii fer serviees perfom1ed by an individual under 1 B years of age in the deli~·er>f er distribution 

et newspapers or shepping news, not inoluding deliver')' or distributien to any point fer subsequent delivery 

or sistr1bution; or 

!iii for servioes perforffied by an indi•,isual in and at the time of the sale of newspapers or ma§a,inos 

to ultimate oonsuffiers under an arrangeme-Hf--Bflr1er wh1eh the ne•,yspapers or magazines are to be sols by 

the indiviElual at a fored prioe, with the individua''s oempensatien based on the retention of the 0J<0ess of 
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the prioe o·,·er tho aFAount at whieh the newspa13ers or FAa§azines are ehar§ed to the indi•, iEiual, whether 

2 or not the inEli,·iElual is §uaranteeEI a FAin1FAuFA aFAount of eoFApensation for the ser•, iee or is entitled to IJe 

3 credited with tho unsolEI newspapers or FAa§azines turned IJaok; 

4 (hi for servioes not in tl,e oourse of the 0FAployer's trade or business to the e>Hent paid in any 

5 FAodiuFA other than sash when the payFAents are in tl,e forFA of lod§iR§S or FAeals and the servioes are 

6 reeoi•;eEI 13y the eFAployee at the request of and for the eonvenience of the eFAployer; 

7 Iii to or for an eFAployee as a payFAent for or a oontribution toward the cost of any !JFDUP p'an or 

8 pro§ram that benefits tl,e employee, ineludin§ but not liFAited to life insuranoe, 1'1ospitalization nsuranco for 

9 the employee or Elependents, and employees' olub aotivities; 

1 0 (j) as tips or §Fatuities tl'1at are in aooersanoe witl'1 section 3402(1<) or ser><ioe el'1arges that are 

11 covered by seetion 3401 of the Internal Revenue Cose of 19§4, as aFAended ans applieable en January 1, 

12 1983, reeeives by persons for ser,;iees renseres by tl'1eFA to patrnns of premises licensed to provide food, 

13 se,·erago, or los§in§; 

14 (I() by an employer for sepensent r.are assistanoe actually provised to or on behalf of an employee 

15 ans for whieh a oredit Is allowes unser 1 s 30 1 Be or 1 li 31 131, subject to the limitations provided in 

16 section 1291131 et the Internal RevemJO Cose as it read en January 1, 1989, (Subseotion (el (j) terminates 

17 on oeeurrenoe et eentin§ene,,• see. 3, Ch. e34, L. 1983.J 

18 (bl The term "wages" does not include: 

19 Ii) the amount of any payment made by the employer if the payment was made pursuant to a 

20 qualified plan as defined under the provisions of the Internal Revenue Code established for employees for: 

21 

22 

23 

24 

25 

26 

(A) retirement or pension; 

(Bl sickness or accident disability under a workers' compensation policy: 

IC) medical or hospitalization expenses in connection with sickness or accident disability, including 

health insurance for the employee or the employee's immediate family; or 

(D) death, including life insurance for the employee or the employee's immediate family; 

Iii) compensation in the form of meals and lodging, provided the compensation is not includable 

27 in gross income for state individual income tax purposes; 

28 

29 

30 

(iii) distributions from a multiple employer welfare arrangement, as defined in 29 U.S.C. 

1OO2(4Oi(A), to a qualified individual employee; 

(iv) payments made by an employee to any group plan or program to the extent that the payments 
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12 

13 

14 

15 

16 

are not taxable for state income tax purposes; 

(vi tips or gratuities that are in accordance with 26 U.S.C. 3402(kl or service charges that are 

covered by 26 U.S.C. 3401 of the Internal Revenue Code, as amended and applicable on January 1, 1983, 

received by persons for services rendered by them to patrons of premises licensed to provide food, 

beverage, or lodging; or 

(vi) payments that may not be taxed under federal law." 

Section 11. Section 15-30-202, MCA, is amended to read: 

"15-30-202. Withholding of tax from wages. ill Each employer making payment of wages for 

employment as defined in [section 51 shall withhold from wages a tax determined in accordance with the 

withholding tax tables prepared and issued by Hie department. Persons on aeti¥e ser,,ioe as FAeFA bers of 

the regular arFAed forces of the United States, as defined in 10 U.S.G. 101 (331, are not sui3jeot to the 

pro,~isions of this seetion. 

(2) An employer who maintains two or rrore separate establishments within this state Is considered 

to be a single employer for the purposes of this part." 

17 Section 12. Section 15-30-203, MCA, is amended to read: 

18 "15-30-203. Employer liable for withhelt;Jing employment taxes. ( 11 Each employer is liable for the 

19 reports and payments required by 15-30-204, the amounts required to be deducted and withheld under this 

20 part, and the amounts plus interest due on the amounts are a tax. With respect to the tax, the employer 

21 ,s the taxpayer. 

22 121 The officer or employee of a corporation whose duty it is to collect, truthfully account for, and 

23 pay to the state the amounts withheld from the corporation's employees and who fails to pay the 

24 withholdings is liable to the state for the amounts withheld and the penalty and interest due on the 

25 amourits. 

26 (3) (al Each officer or employee of the corporation is individually liable along with the corporation 

27 for filing reports to the extent that the officer or employee has access to the requisite records and for 

28 unpaid taxes, penalties, and interest upon a det,ermination that the officer or employee: 

29 (ii possessed the authority, duty, and responsibility to file reports and pay taxes on behalf of the 

30 corporation; 
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1 (ii) possessed the authority on behalf of the corporation to direct the filing of reports and payment 

2 of taxes by other employees or agents of the corporation; or 

3 (iii) possessed the authority on behalf of the corporation for directing the filing of tax reports or 

4 the payment of other corporate obligations and exercised that authority resulting in the corporation's failure 

5 to file reports required by this part or pay taxes due as required by this part. 

6 (b) The· department is not limited to considering the elements set forth in subsection (3)(al to 

7 establish individual liability and may consider any other available information. 

8 (4) In the case of a corporate bankruptcy, the liability of the individual remains unaffected by the 

9 discharge of penalty and interest against the corporation. The individual remains liable for any reports and 

1 0 the amount of taxes, penalties, and interest unpaid by the corporation. 

11 (5) For the purpose of determining liability for the filing of reports and the remittance of taxes, 

12 penalties, and interest owed under this part, a member-managed limited liability company must be treated 

13 as a partnership with liability for filing reports and remitting taxes, penalties, and interest owed extending 

14 to each member who was a member at the time the report or taxes were due. 

15 (6) For determining personal liability for the failure to file reports and remit taxes, penalties, and 

16 interest owed by a manager-managed limited liability company, the managers of the limited liability 

17 company are iointly and severally liable along with the limited liability company for reports and any taxes, 

18 penalties, and interest owed. 

19 (7) For determining personal liability for the failure to file reports and remit taxes, penalties, and 

20 interest owed by a limited liability partnership, the partners of the limited liability partnership are jointly and 

21 severally liable, along with the limited liability partnership, for reports and any taxes, penalties, and interest 

22 due. 

23 t6-flli.l If the employer fails to deduct and withhold the amounts specified in 15-30-202 and 

24 thereafter the tax against which the deducted and withheld amounts would have been credited is paid, the 

25 amounts required to be deducted and withheld may not be collected from the employer." 

26 

27 Section 13. Section 15-30-204, MCA, 1s amended to read: 

28 "15-30-204. Weekly, menthl•1, er annual pa•1ment Reporting and remittance requirements. f-l+--AR 

29 employer subjeet to the prs11isions of 1 e d0 202 and 16 d0 206 whese total liability for withholdin§s dur1n§ 

30 the preeeding lookbaek period was $12,000 or §Feater shall file a return in the form and oontainin§ the 
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information that mav be re11uired by the department and shall pay the amount re11uired by 16 30 202 to 

2 13e deducted and withheld by the employer from wages paid during the preceding payroll period. The 

3 payment must be susmitted on or before the date on whieh federal income ta>( weel(ly withholding 

4 paymerlts are due. On or 13efore the last day of .'\pril, July. Ocwber, and January, the empleyer shall file 

5 a return In the form anE1 containing the information requires b~· tho department. The Ejuarterly returns for 

6 employers subjoot to this subseotion must be uses to summarize anE1 adjust payments anE1 ts re11uest 

7 refunds sf o·,·erpavments. The employer shall also file the annual statement as re11uireE1 by 1 § 30 207 

8 (2) An employer subjeet ts the prs•;isisns sf 1 6 30 202 and 1 § 30 203 whose total liability for 

9 withholdin§s during the preceding lookbacl, period .,,..as less than $12,000 but greater than $1,199 shall 

1 0 remit a monthl'!' payment to the department for the amount re11uired b't' 15 30 202 to be dedueted and 

11 withheld by the employer from wages paid during the preeedin§ month. The monthly payment must be 

12 susmitted on or before the 16th day of the month following the payment of the wages. The emplover 

13 susjeet to this susseet,on shall, on or sefore February 28 of the year following pavment of the wages, file 

14 an annual return in the form and containing the information reEJuired sy the department and the annual 

15 statement required B'!' 1 § 30 207. The annual returns for employers subject to this subsection must be used 

16 to summarize and adjust payments and to requen refunds of O'lerpavments. 

17 11) For the purposes of this section, ernployers shall remit their taxes in accordance with the 

18 appropriate remittance schedule as follows: 

19 (a) Employers whose total liability tor state income tax withholding during the preceding lookback 

20 period was $12,000 or more shall remit on an "accelerated schedule", which is the same as the employer's 

21 federal due dates for federal tax deposits. 

22 lb) Employers whose total liability for state income tax withholding during the preceding lookback 

23 period was less than $12,000 but more than $1,199 shall remit on a "monthly schedule" tor which the 

24 remittance due date is on or before the 15th day of the month following the payment of wages. 

25 ic) Employers whose total liability tor state income tax withholding during the preceding lookback 

26 period was less than $1,200 shall remit on a "quarterly schedule" for which the remittance due date is on 

27 or before the last day of the month following the close of each calendar quarter. 

28 (d) Employers who are not subject under Title 39, chapter 51, tor unemployment insurance and 

29 whose total liability for state income tax withholding, or if state income tax withholding is not required, 

30 whose total liability for old fund liability tax during the preceding lookback period was less than $1,200, 
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may remit on an "annual schedule" for which the remittance is due on or before February 28 of the year 

following payment of wages. 

I 2) (al Every employer Is required to file a report quarterly in the form required by the department. 

(bl The report is due on or before the last day of the month following the close of the calendar 

quarter. 

(c) An employer who is not subject under Title 39, chapter 51, to unemployment insurance may 

elect to file an annual report on or before February 28 for the preceding calendar year. 

(d) An employer who has no payroll during a quarter may elect to report "no wages paid this 

quarter" using alternative reporting methods provided in department rules. 

(el An employer, in addition to the scheduled reports and remittances, must file the annual report 

and wage statements as required by 1 5-30-207. 

(31 (a) If the tatal amaunt al the tm( withhels sv an emfc)laver unser the pravisians sf 1 5 30 202 

upon the wa§es sf all em13le~·ees of an~• em13l0ver is less than $1,200 for the 13reeesin§ I00I\bael( 13erios, 

the em13lover shall, an er sefero Fesruary 28 at the year sueeeesin§ that in whieh the wa§es were 13ais, 

file an annual return in the form requires sy the se13artment, ta§ether with the annual statement requires 

sy 1 e 30 207, ans shall at the same time 13av the amaunt requires to be dedueted ans withheld by the 

em13l0ver frem all wa§es 13aid durin§ the preeesin§ ealensar vear. 

lbl An em13lever suBjBSt ta the previsions sf this subseetian 13) ma~• eleet te remit menthlv 

payments. If an em13l0ver sleets ta malrn menthly 13avments, the em13leyer shall remit FAanthly 13a•,·ments 

durin§ the entire year and is subjeet to the saFAe interest ans penalty previsiens as eFApleyers susjeot w 

the previs1ens sf subseetian 121. 

(3) (a) Except as provided in subsection (3)(g), payments are due as required according to the 

remittance schedule for each employer. 

i.,+J.QJ_ If an employer subject to the provisions of tRis subsection t'6t .Llllgj_ does not file the annual 

return required by subseetian I3IIa), comply with the requirements of this section, the employer is may be 

subject to the 13a•rfflent ana filing 13revisions of quarterly reporting schedule provided in subsection (2).1.fil 

and to the quarterly remittance schedule provided in subsection ( 1 l (c) until the department determines from 

the employer's subsequent filing and payment history that the employer will file and remit in a timely 

fashion . 

.f4.Hatl£l. On or before November 1 of each year, the department shall notify the employers subJect 
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to the provisions of this section of the employers' remittance schedules for the following calendar year 

2 based upon the department's review of the preceding lookback period. 

3 ~.i.Ql A Except as provided in subsection 131 (qi, a new employer or an employer with no filing 

4 history is subJect to the provisions of subsection 12+ the quarterly remittance schedule in subsection i 1 I (cl 

5 until the department is able to determine the employer's proper remittance schedule by a review of the 

6 employer's first complete lookback period. 

7 (el An employer who Is subject to the quarterly schedule in subsection (11(cl may elect to remit 

8 payments on a more frequent basis. An employer who is on an annual schedule may elect to remit monthly 

9 or quarterly payments. 

1 O (fl An employer who exceeds either threshold as defined in 15-30-201 (4)(b) and (41(c), must begin 

11 withholding state income tax on or before the last day of the month following the quarter in which the 

12 wages paid exceeded the threshold requirements. The employer is subject to the quarterly remittance 

13 schedule until the department is able to determine the employer's proper remittance schedule by a review 

14 of the employer's first complete lookback perioc 

15 (qi An employer who is not subject to unemployment insurance under Title 39, chapter 51, and 

16 whose estimated annual state income tax withholding, or if state income tax withholding is not required, 

17 whose estimated old fund liability tax, is not expected to exceed $1.199 for the calendar year may remit 

1 8 according to the annual schedule and report annually on or before February 28. 

19 (hi An employer may use alternative remittance methods in conjunction with the department's 

20 electronic remittance program in accordance with department rules. 

21 ™ill If the department has reason to believe that collection of the amount of any tax withheld is 

22 in jeopardy, it may proceed as provided for under 1 e ao :312 with respect to jeopardy assessments of 

23 income tax 15-1 -703. 

24 (51 Each employer shall keep true and accurate payroll records containing the information that the 

25 department may prescribe by rule. Those records must be open to inspection and audit and may be copied 

26 by the department or its authorized representative at any reasonable time and as often as may be 

27 necessary. An employer who maintains its records outside Montana shall furnish copies of those r.ecords 

28 to the department at the employer's expense." 

29 

30 Section 14. Section 15-30-207, MCA, is. amended to read: 
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"15-30-207. Annual statement by employer. ( 1) Every employer shall, on or before February 28 

2 in each year, file with the department a wage and tax statement for each employee in Stief\ the form and 

3 summarizing s;,-ef\ information as the department requires, including the total wages paid to the employee 

4 during the preceding calendar year or any part thereof of the calendar year and showing the total amount 

5 of the federal income tax deducted and withheld from Stle-R the wages and the total amount of the tax 

6 deducted and withheld Hierefrom from the wages under the provisions of 15-30-201 through 15-30-209 

7 and 39-71-2503. 

8 (2) The annual statement filed by an employer with respect to the wage payments reported 

9 constitutes full compliance with the requirements of 15-30-301 relating to the duties of information agents, 

1 0 and f\G additional information return is not required with respect to Stle-R the wage payments. 

11 13) In addition to an·,• MAer f)enalt•,- flFO'iided by la,•;, the failure of an omflloyer to furnish a 

12 statement as required b•( sul3seotion 11) sul3jects the employer to a penalt~• of$§ for eaoh failure, provides 

1 3 that the minimum 13enalty for failure to file the statements requires on or 13efore i;;el3ruar~· 28 ot eaoh vear 

14 shall bo $§0. This J3onalty may be abated by the department UfJSn a showing et good cause by the 

15 employer. Tho J3onalty R'lay be cellected in the same manner as aro 0th.er taic debts." 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 15. Section 15-30-208, MCA, is amended to read: 

"15-30-208. Withheld taxes held in trust for state waFFaAts 10 eelleet. (-1-+ Every employer who 

deducts and withholds any amounts under the provisions of 15-30-201 through 15-30-209 shall hold the 

same amounts in trust for the state of Montana. 

12) If any tmc imf)oses by 1 s 30 201 through 1 s 30 209 or an·; 13ortion of such tax is not paid 

·,vRen clue, tRe department may issue a .. arrant for distraint as provided in Title 16, CRapter 1, part 7. The 

J3riority date of the tau lion ereated by filin§ the warrant for distraint is the date the ta>( was due as 

indioateEl on tRe warrant fer distraint. 

(ell TRe tax lien provided for in subseetion (2) is not valid against any third f)arty ownin§ an interest 

in the real or 13ersenal fJrSflerty ,11h0se interest is reeorEled J3rior te the filing of tho warrant for distraint if 

the tRird party reeoi, os from tRe most reeent granter of tRe interest an affida•,•it stating that all ta>rns, 

assessments, J3enalties, and interest due from the granter Ra,•e been f)aid. 

14) .0. §ranter whe signs and deli•;ers to the thiFl:I f) □ rty an affidavit as J3FOVided in subsection i3I 

is subJest to tRe penalties iR"IJ30sed by 1 s 30 321131 if any J3art of the affidavit is untrue. Notwithstanding 
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2 the name of the state to reeo,•er the ci¥il penalty and any delinqt1ent tarrns." 

3 

4 Section 16. Section 15-30-209, MCA, Is amended to read: 

5 "15-30-209. Violations by employer -- penalties, interest, and remedies. I 1) If an)' employer shat! 

6 fail to pa•t ever to the state the tal\ dedt1cted ar j w;,thheld under the prov',siens of 1 e 30 201 throt1gh 

7 1 e 30 208 or shall fail to file or ft1rnish any statement provided for within the time prescribed therefor, the 

8 same additions to the amot1nt of st1ch tax shall be imposed and added as those specified in 1 e 30 321 >,•,•ith 

9 respect to failure to malce a return of income or to pay an'I' income t □ JE, and an)' individual, corporation, or 

1 O partnership or any officer or emplo•,•ee thereof who, with intent to e¥ade any tax or any requirement of 

11 16 30 201 thret1gh 16 30 208, or who, with I,;,ke entent, f;,i.es or supplies an•; lalse or frat1dulent statement 

12 er information shall be liable to the same penaltim: as these imposed by 16 30 321 with respect to filing 

13 or st1pplying any false or frat1dt1lent statement or information with respeet to income taxes The first time 

14 in any consecutive 3-year period that an employer files a report or remits a tax after the due date, the 

15 department shall issue a warning notice explaininq to the employer that the employer failed to file a report 

16 on the due date as required by law and, if applicable, that the employer failed to remit the tax on the due 

17 date as required by law and the department shall 11otify the employer of the consequences of any further 

18 subsequent late, reporting or late remittance. 

19 {2) (a) A late report penalty may not be assessed if an employer files the late report prior to the 

20 issuance of a notice of delinquent report. 

21 (b) If the report is not received Prior to the issuance of a notice of delinquent report, a $50 penalty 

22 must be assessed at the same time the notice is issued. 

23 13) (a) Taxes unpaid on the date on which they are due and payable are subiect to a penalty of 2% 

24 per month, or any portion of a month, on the late paid tax with a maximum penalty of 24%. 

25 (b) A late payment penalty may be suspended if an acceptable payment agreement is made between 

26 the department and the employer. An employer's failure to meet the terms of the payment agreement voids 

27 the suspension and the penalty must be recomputed from the due date on the unpaid tax. 

28 14) An employer must be assessed interest at the rate of 18% a year, computed at 1 1 /2% a 

29 month or fraction of a month, on any remaining unpaid tax required to be paid. 

30 _(5) (a) A subpoena penalty of $50 must be asse"ssed whenever, as the result of a refusal of an 
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employer to furnish wage information or pay taxes on time, the department issues a subpoena pursuant 

2 to 15 1-302, to obtain wage information or make a summary or jeopardy assessment pursuant to 15-1-703. 

3 1bl If an employer fails to honor the subpoena provided in subsection (511a), an additional $100 

4 penalty must be added to the liability. 

5 (6) In addition to any other penalty provided by law, the failure of an employer to furnish a wage 

6 and tax statement as required by 15-30-207(11 subjects the employer to a penalty of $5 for each failure 

7 with a minimum of $50. 

8 (7) Penalties may be waived by the department upon a showing of good cause by the employer. 

9 The penalty may be collected in the same manner as are other tax debts including a tax lien. 

10 

11 

12 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

(8) If any tax imposed by this chapter or any portion of the tax is not paid when due, the 

department may issue a warrant for distraint as provided in Title 15, chapter 1, part 7. The priority date 

of the tax lien created by filing the warrant for distraint is the date the tax was due as indicated on the 

warrant for distraint. 

(9) The tax lien provided for in subsection (8) is not valid against any third party owning an interest 

in the real or personal property whose interest is recorded prior to the filing of the warrant for distraint if 

the third party receives from the most recent grantor of the ·interest an affidavit stating that all taxes, 

assessments, penalties, and interest due from the grantor have been paid. 

( 101 A grantor who signs and delivers to the third party an affidavit as provided in subsection (9) 

is subject to the penalties imposed by 15-30-321 (3) if any part of the affidavit is untrue. Notwithstanding 

the provisions of 15-30-321 (3), the department may bring an action as provided in that subsection in the 

name of the state to recover the civil penalty and any delinquent taxes. 

mi.JJ..l All of the remedies available to the state for the administration, enforcement, and collection 

of income taxes shall be~ available and sffill+ apply to the tax required to be deducted and withheld under 

the provisions of 15-30-201 through 15-30-208 unless otherwise specifically addressed in this part." 

Section 17. Section 37-31-101, MCA, is amend_ed to read: 

"37-31-101. Definitions. Unless the context requires otherwise, in this chapter, the follow1ng 

28 definitions apply: 

29 (1) "Board" means the board of cosmetologists provided for in 2-15-1857. 

30 12) "Booth" means any part of a cosmetology salon or manicuring salon that is rented or leased 
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for the performance of cosmetologist services, as specified in 39-51-204f+WH.Jl!.fil. 

2 (31 "Cosmetology salon" means premises, building, or part of a building in which Is practiced a 

3 branch or combination of branches of cosmetoloqy or the occupation of a hairdresser and cosmetician or 

4 cosmetologist and that must have a manager-operator in charge. 

5 (41 "Department" means the departmem of commerce provided for in Title 2, chapter 15, part 18. 

6 (51 "Manicuring" includes nail care of the hands and feet and the application and maintenance of 

7 artificial nails. 

8 (61 "Manicuring salon" means premises, a building, or part of a building in which the art of 

9 manicuring is practiced. 

10 (7) "Practice and teaching of cosmetology" means work included in the terms "hairdressing", 

11 "manicuring", and "beauty culture" and performed in cosmetology salons, in booths, or by itinerant 

1 2 cosmetologists, which work is done for the embellishment, cleanliness, and beautification of the hair, scalp, 

13 face, arms, feet, or hands. The practice and teaching of cosmetology may not be construed to include 

14 itinerant cosmetologists who perform their services without compensation for demonstration purposes in 

1 5 any regularly established store or place of business holding a license from the state of Montana as a store 

16 or place of business." 

17 

18 

19 

Section 18. Section 39-51-201, MCA, is amended to read: 

"39-51-201, General definitions. As used in this chapter, unless the context clearly requires 

20 otherwise, the following definitions apply: 

21 (11 "Annual payroll" means the total amount of wages paid by an employer, regardless of the time 

22 of payment, for employment during a calendar year. 

23 (21 "Base period" means the first 4 of the last 5 completed calendar quarters immediately preceding 

24 the first day of an individual's benefit year. Howover, in the case of a combined-wage claim pursuant to 

25 the arrangement approved by the secretary of labor of the United States, the base period is the period 

26 applicable under the unemployment law of the paying state. For an individual who fails to meet the 

27 qualifications of 39-51-2105 or a similar statute of another state because of a temporary total disability, 

28 as defined in 39-71-116, or a similar statute of another state or the United States, the base period means 

29 the first 4 quarters of the last 5 quarters preceding the disability if a claim for unemployment benefits is 

30 filed within 24 months of the date on which the individual's disability was incurred, 
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(3) "Benefits" means the money payments payable to an individual, as provided in this chapter, 

2 with respect to the individual's unemployment. 

3 (4) "Benefit year", with respect to any individual, means the 52-consecutive-week period beginning 

4 with the first day of the calendar week in which the individual files a valid claim for benefits, except that 

5 the benefit year is 53 weeks if filing a new valid claim would result in overlapping any quarter of the base 

6 year of a previously filed new claim. A subsequent benefit year may not be established until the expiration 

7 of the current benefit year. However, in the case of a combined-wage claim pursuant to the arrangement 

8 approved by the secretary of labor of the United States, the base period is the period applicable under the 

9 unemployment law of the paying state. 

10 (51 "Board" means the board of labor appeals provided for in Title 2, chapter 15, part 17. 

11 (6) "Calendar quarter" means the period of 3 consecutive calendar months ending on March 31, 

12 June 30, September 30, or December 31. 

13 (7) "Contributions" means the money payments to the state unemployment insurance fund required 

14 by this chapter but does not include assessments under 39-51-404(4). 

1 5 (8) "Department" means the department of labor and industry provided for in Title 2. chapter 15, 

16 part 17. 

17 (91 "Domestic or household service" means employment of persons other than members of the 

18 household for the purpose of tending to the aid and comfort of the employer or members of the employer's 

19 family, including but not limited to housecleaning and yard work but does not include employment beyond 

20 the scope of normal household or domestic duties such as home health care or domiciliary care. 

21 +B+i.lQl "Employing unit" means any individual or organization (including the state government and 

22 any of its pol1t1cal subdivisions or instrumentalities), partnership, association, trust. estate, joint-stock 

23 company, insurance company, limited liability company that has filed with the secretary of state, or 

24 corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee's 

25 successor, or legal representative of a deceased person that has or had in its employ one or more 

26 individuals performing services for it within this state, except as provided under 39-51-204111 la) and ( 1 )(b) 

27 and (1 )lg). All individuals performing services within this state for any employing unit that maintains two 

28 or more separate establishments within this state are considered to be employed by a single employing unit 

29 for all the purposes of this chapter. Each ind1v1dual employed to perform or assist in performing the work 

30 of any agent or employee of an employing unit is considered to be employed by the employing unit for the 
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purposes of this chapter, whether the individual was hired or paid directly by the employing unit or by the 

2 agent or employee, provided that the employing unit has actual or constructive knowledge of the work. 

3 ++Gt.llll "Employment office" means a free public employment office or branch of an office 

4 operated by this state or maintained as a part of a state-controlled system of public employment offices 

5 or 5-lffiH other free public employment offices operated and maintained by the United States government 

6 or its instrumentalities as the department may approve. 

7 {-l-1-Hlll "Fund" means the unemployment insurance fund established by this chapter to which all 

8 contributions and payments in lieu of contributions are required to be paid and from which all benefits 

9 provided under this chapter must be paid. 

10 ~11J.J. "Gross misconduct" means a criminal act, other than a violation of a motor vehicle traffic 

11 law, for which an individual has been convicted in a criminal court or has admitted or conduct that 

12 demonstrates a flagrant and wanton disregard of c1nd for the rights or title or interest of a fellow employee 

1 3 or the employer. 

14 H-a+J.11:1 "Hospital" means an institution tc1at has been licensed, certified, or approved by the state 

1 5 as a hospital. 

' 16 H-4l-J.l§l "Independent contractor" means an individual who renders service in the course of an 

17 occupation and: 

18 (al has been and will continue to be free from control or direction over the performance of the 

19 services, both under a contract and in fact; and 

20 (bl is engaged in an independently established trade, occupation, profession, or business. 

21 +-+a+l.l.fil (al "Institution of higher education", for the purposes of this part, means an educational 

22 institution that: 

23 (ii admits as regular students only individuals having a certificate of graduation from a high school 

24 or the recognized equivalent of a certificate; 

25 Iii) is legally authorized in this state to provide a program of education beyond high school; 

26 liii) provides an educational program for which it awards a bachelor's or higher degree or provides 

27 a program that is acceptable for full credit toward a bachelor's or higher degree, a program of postgraduate 

28 or postdoctoral studies, or a program of training to prepare students for gainful employment in a recognized 

29 occupation; and 

30 (iv) is a public or other nonprofit institution. 
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(b) Notwithstanding subsection t-+&H-al- .Ll.fill.fil, all universities In this state are institutions of higher 

2 education for purposes of this part. 

3 {-l-6Hll.l "State" includes, in addition to the states of tho United States of America, tho District of 

4 Columbia, Puerto Rico, the Virgin Islands, and the Dominion of Canada. 

5 f-l-7-Hlfil "Taxes" means contributions and assessments required under this chapter but does not 

6 include penalties or interest for past-duo or unpaid contributions or assessments. 

7 f-l-mi.lfil "Unemployment insurance administration fund" moans the unemployment insurance 

8 administration fund established by this chapter from which administrative expenses under this chapter must 

9 be paid. 

10 f+Bt( 20) (a) "Wages", unless specifically exempted under subsection ( 20)(b), moans all romunoratIon 

11 payable for personal services, including eommissioAS an€1 l:loAuses, the cash value of all remuneration 

12 13ayal:lle paid in any medium other than cash, an€1 1Jael(J38¥ reeeived 13ursuant to a dis13ute related to 

13 em13lo•tment. The reasonable cash value of remuneration payable in any medium other than cash must be 

14 estimated and determined pursuant to rules proscribed by tho department. The term includes but is not 

15 limited to: 

16 (i) commissions, bonuses, and remuneration paid for overtime work, holidays, vacations and 

17 sickness periods; 

18 (ii) severance or continuation pay, back pay, and any similar pay made for or in regard to previous 

19 service by the employee for tho employer, other than retirement or pension benefits from a qualified plan; 

20 and 

21 (iii) tips or other gratuities received by the employee, to the extent that the tips or gratuities are: 

22 (A) documented by the employee to the employer for tax purposes; 

23 (B) disbursed by the employer from a tip pool; or 

24 (Cl added to tho customer's bill by the employer. 

25 (b) The term "wages" does not include: 

26 Ii) tho amount of any payment made by the employer, if the payment was made under a qualified 

27 plan as defined under the provisions of the Internal Revenue Code, established for the employees in general 

28 er fer a s13eeifie elass or elasses ef om13le·,0ees, te er en 13ehalf ef tho employee for: 

29 

30 

(A) retirement or pension; 

18) sickness or accident disability under a workers' compensation law .P..Q.li9,_; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

IC) medical ~ or hospitalization expenses in connection with sickness or accident disability 

including health insurance for the employee or tile employee's immediate family; or 

ID) death-;, including life insurance for tile employee or the employee's immediate family; or 

Iii) rem1cJneration paid by a county welfare office from plclblic assistanee funds for sef','ieos sorformed 

at the Elireetion and request of the eounty welfare offiee; or 

++i# employee expense reimbursements or allowances for meals, lodging, travel, subsistence, or 

other expenses, as set forth in department rules. 

~Jlll "Week" means a period of 7 consecutive calendar days ending at midnight on Saturday. 

R-++(22) An individual's "weekly benefit amount" means the amount of benefits that the individual 

would be entitled to receive for 1 week of total unemployment." 

Section 19. Section 39-51-204, MCA, is amended to read: 

"39-51-204. Exclusions from definition of employment. I 1) The term "employment" does not 

14 include: 

15 (a) atiricultural labor, ei(cept as pro,0idecl in :3Q a 1 202(2). If an employer is otherwise subject to 

16 this ehapter ans has atirieultural empleyment, all employees en!Jatiod in atirieultural labor must be elwlused 

17 from ee,•era§e 1cJnder this chapter if the empleyer: 

18 (i) in any Ejuarter or ealendar '(ear, as applieatilo, does not meet either of the tests relatinti to the 

19 monetar~• aFRount er nuFRtier of eFRployees and days ·,vorl1ed, for the subject waties attributatile to 

20 atirieultural laber; and 

21 (ii) l1eeps separate tieelw and reeeras to aeeeunt fer t"1e eFRpleyFRent ef persons in atiricultural 

22 !aOOh 

23 (ti) househola and aoFRestie domestic or household service in a private home, local college club, 

24 or local chapter of a college fraternity or sororitv, except as provided in 39-51-20213). If an employer is 

25 otherwise subject to this chapter and has domestic or household service employment, all employees 

26 engaged in domestic or household service must be excluded from coverage under this chapter if the 

27 employer: 

28 (i) does not meet the monetary payment lest in any quarter or calendar year, as applicable, for the 

29 subject wages attributable to domestic or household service; and 

30 (ii) keeps separate books and records to account for the employment of persons in domestic or 
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household service. 

2 (cl servioe performes as an officer or member sf the crew of a 11essel on the na11i§aale .~aters of 

3 t-1,e Unites States; 

4 MM service performed by an insi11isual in the emplo•, of that insi•;isual's son, daughter, or spouse 

5 and service performed bv a child under the age of 21 in the emplsy of the ohild' s father or mother l! 

6 dependent member of a sole proprietor for whom an exemption may be claimed under 26 U.S.C. 152 or 

7 service performed by a sole proprietor's spouse for whom an exemption based on marital status may be 

8 claimed by the sole proprietor under 26 U.S.C. 7703; 

9 (el ser11ieo 13orformed in tho employ of an( other state or its political subdi11isions or of the United 

1 O States §Overnment or of an instrumentality of any other state or states or their pslitical subdivisions or of 

11 tho Unites States, e11eept that national eanks organilea unser tho national eanl1ing la•,.,, may not ee entitles 

12 ts eHemption under this suesection and are sueject to this chapter the same as state eanl<s, provid.ed that 

13 tRo sef';ice is e>rnluaes from employment as defined in seetion 3306(01(7) of the i;ederal Unemployment 

14 Ta)( Aot (26 U.S.G. 3306(0)(711; 

15 (fl service in wRioh uneffiployFRont insurance is payable unser an uneR'lployment insurance systeffi 

16 esMblishea 13~• an act of congress if 1=ho aepar1=menr enters into agreemems with the proper a§encies under 

17 an act of oongFOss and those a§reeFRonts become effeoti11e in tRo manner prosoribed in the Montana 

18 /\dministrati·t'e Proceeure l\ot for the aeoption of rules, to proviso recipreoal treatment to individuals who 

19 have, after acquiring potential rights to benefits uAeer tRis eRapter, acf1uired ri§hts to uAemployment 

20 insurance under an aet of eon§FOSS or who have, after acE1u1rin§ J;lOtential ri§Rts to unoR'lplo1·ment insurance 

21 uneer the act of congress, aoq1:Jires rights to benefits under this cRaJ;j1=er; 

22 ffi+M ser. ices service performed as a freelance correspondent or newspaper carrier or free lanoe 

23 eorrespondent if the person performing the services service, or a parent or guardian of the person 

24 performing the serviees service in the case of a minor L has acknowledged in writing that the person 

25 performing the services service and tho services service are not covered. As used in this subsection: 

26 (i) "free lance "freelance correspondent" is a person who submits articles or photographs for 

27 publication and is paid by the article or by the photograph; and 

28 (ii) "newspaper carrier" means a person who provides a newspaper with the serv.ice of delivering 

29 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally to 

30 the employee's main duties, carries or delivers papers. 
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Wlill ser·{ioes Gervice performed by as_2 real estate, seeurities, and insuranee salespeop',e paid 

2 solely oy oommissions and without guarantee of minimum earnings broker or salesperson who is licensed 

3 pursuant to Title 37, chapter 51; 

4 Ii) ser>{ioo performed in the emplo·,· of a school or uni•{orsity if the service is performed 13y a student 

5 who Is enrolled and is regularly attending classc., at a school or trniversity orb( the spouse of a stusent 

6 if the s13ouse Is ad•{ised, at the time that the spouse eommenees to perform the service, that the 

7 employment of the s13ouse to perform the service is 13rovided unsor a 13rogram to 13rovide finane1al 

8 assistanee to the stusent b·r the sehool or uni't'ersit·r ans that the emplo-,·ment will not be co·dered by any 

9 pro9ram of unemployment insuranee; 

1 O lj) service 13erfornied b·r an individual who is enrolled at a non13rofit or public educational institution, 

11 whieh normally maintains a regular facult",' and crnrieulum and normally has a re9ularly organi2ed bes·,· of 

12 students in attendance at the 13iace where its esucational aeti·,·ities are carried on, as a student in a full time 

13 program tal<en fer credit at an institution that eorntiines aoademic instruetion with worl( OJ(perience if the 

14 ser¥ieo is an integral 13art of the 13rogram ans the institution has certified that fact to the em13loyer, ei<ce13t 

15 that this sutiseetion does not a1313I-,· ta service 13mformea in a wogram established for er on tiohalf of an 

16 employer er group sf 0mplo~·ers; 

17 lk) ser>~ice 13erformes in the employ of :1 hospital if the serviee is perfermes 13y a patient of the 

18 hospital; 

19 fll-.(fil ser11ices service performed by a cosmetologist who is licensed under Title 37, chapter 31, 

20 or a barber who is licensed under Title 37, chapter 30, and: 

21 (i) who has acknowledged in writing that the cosmetologist or barber is not covered by 

22 unemployment insurance and workers' compensation; 

23 Iii} who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined 

24 in 37-30-1 O 1, which contract must show that the cosmetologist or barber: 

25 IA} is free from all control and direction of the owner in the contract; 

26 (8) receives payment for sorviees servio~: from individual cliontele; and 

27 (C} leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

28 knowledge; and 

29 (iii) whose contract gives rise to an action for breach of contract in the event of contract 

30 termination0 ~ The existence of a single license for the cosmetology salon or barbershop may not be 
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construed as a lack of freedom from control or direction under this subsectionl-;0 

2 tmtill casual labor not in the course of an employer's trade or business performed in any calendar 

3 quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by 

4 an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

5 means that the services are service is performed during at least 24 days in the same quarter. 

6 Willi empleyment sf service performed by sole proprietors, working members of a partnership, 

7 or members of a member-managed limited liability company that has filed with the secretary of state or 

8 partners in a limited liability partnership that has filed with the secretary of state; 

9 te+J.bl services service performed for the installation of floor coverings if the installer: 

1 O (i) bids or negotiates a contract price based upon work performed by the yard or by the job; 

11 (ii) is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

1 2 (iii) may perform services service for anyone without limitation; 

13 (iv) may accept or reject any job; 

14 (v) furnishes substantially all tools and equipment necessary to provide the services :;ervice; and 

1 5 (vi) works under a written contract that: 

16 (A) gives rise to a breach of contract action if the installer or any other party fails to perform the 

17 contract obligations; 

18 (Bl states that the installer is not covered by unemployment insurance; and 

19 (C) requires the installer to provide a current workers' compensation policy or to obtain an 

20 exemption from workers' compensation requirements: 

21 w+ill empleyment of service performed as a direct seller0 as EiefineEi in 26 U.S.G. <leOB /1.s used 

22 in this section, "direct seller" means a person: 

23 (i) who sells, or offers for sale, a tangible consumer product, including but not limited to cosmetics, 

24 vacuum cleaners, and cleaning products at the home of the consumer; 

25 (ii) whose pay is determined by the quantity of product sold; and 

26 (iii) who works under a written contract that states the person will not be treated as an employee; 

27 ttttiil services service performed by a petroleum land professional. As used in this subsection, 

28 "petroleum land professional" means a person who: 

29 (i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

30 negotiating a business agreement for the exploration or development of minerals; 
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(iii is paid for services service that a+e ~ directly related to the completion of a contracted specific 

2 task rather than on an hourly wage basis; and 

3 (iii) performs all services as an independent contractor pursuant to a written contract. 

4 (2) Emplo•tment does not inelude eleeted puolio offieials. 

5 (:31 For the purposes of 39 61 2031€i), tho terA'I "eA'lployment" does not apply to sorvioe perforA'led: 

6 (al in the em,iloy of a church or con•;ent,on er ass0G1atI0n ef ehurehes or an organization that is 

7 operates priA'larily for religious purposes and that is eperateEl, supervised, eontrolled, or prineipally 

8 supported ey a ehureh or eon•;ention or assooiation et ehurehes; 

9 fet(kl service performed by an ordained, commissioned, or licensed minister of a church in the 

1 Q exercise of the church's ministry or by a member of a religious order in the exercise of duties required by 

11 the order; 

12 fcl(I) service performed by an individual receiving rehabilitation or remunerative work in a facility 

13 conducted for the purpose of carrying out a program of rehabilitation for individuals whose earning capacity 

14 is impaired by age or physical or mental deficienc1· or injury or providing remunerative work for individuals 

15 who, because of impaired physical or mental capacity, cannot be readily absorbed in the competitive labor 

16 market ey an individual reseiving rehaeilitation or remunerative work; 

17 AAiml service performed as part of an unemployment work-relief or work-training program assisted 

18 or financed in whole or in part by a federal agency or any agency of a state or µolitical subdivision of the 

19 state by an individual receiving work relief or work training; et 

20 fel-(nl service performed for a state prison or other state correctional or custodial institution by an 

21 inmate of that institutionc~ 

22 lo) service performed by an individual who is sentenced to perform court-ordered community 

23 service or similar work; 

24 (pl service performed by elected public officials; 

25 (qi agricultural labor, except as provided In 39-51-202(21. If an employer is otherwise subject to 

26 this chapter and has agricultural employment, all e1nployees engaged in agricultural labor must be excluded 

27 from coverage under this chapter if the employer~ 

28 (ii in any quarter or calendar year, as applicable, does not meet either of the tests relating to the 

29 monetary amount or number of employees and days worked for the subject wages attributable to 

30 agricultural labor: and 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

1 7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(iii keeps separate books and records to account for the employment of persons in agricultural 

labor. 

lrl service performed in the employ of any other state or its political subdivisions or of the United 

States government or of an instrumentality of any other state or states or their political subdivisions or of 

the United States, except that national banks organized under the national banking law are not entitled to 

exemption under this subsection and are subject to this chapter the same as state banks, if the service Is 

excluded from employment as defined in section 3306(c)(7) of the Federal Unemployment Tax Act; 

(sl service in which unemployment insurance is payable under an unemployment insurance system 

established by an act of congress if the department enters into agreements with the proper agencies under 

an act of congress and those agreements become effective in the manner prescribed in the Montana 

Administrative Procedure Act for the adoption of rules, to provide reciprocal treatment to individuals who 

have, after acquiring potential rights to benefits under this chapter, acquired rights to unemployment 

insurance under an act of congress or who have, after acquiring potential rights to unemployment insurance 

under the act of congress, acquired rights to benefits under this chapter; 

(ti service performed in the employ of a school or university if the service is performed by a student 

who is enrolled and is regularly attending classes at a school or university or by the spouse of a student 

if the spouse is advised, at the time that the spouse commences to perform the service, that the 

employment of the spouse to perform the service is provided under a program to provide financial 

assistance to the student by the school or university and that the employment is not covered by any 

program of unemployment insurance; 

(u) service performed by an individual who is enrolled at a nonprofit or public educational institution 

that normally maintains a regular faculty and curriculum and normally has a regularly organized body of 

students in attendance at the place where its educational activities are carried on, as a student in a full-time 

program taken tor credit at an institution that combines academic instruction with work experience if the 

service is an integral part of the program and the institution has certified that fact to the employer, except 

that this subsection 11 )(u) does not apply to service performed in a program established for or on behalf 

of an employer or group of employers; 

Iv) service performed as an officer or member of the crew of a vessel on the navigable waters of 

the United States; or 

lw) service performed by an alien admitted to the United States to perform agricultural labor 
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pursuant to sections 214Ic} and 1101 la) IHI (ii) la} of the Immigration and Nationality Act. 

2 f4H1.l An individual found to be an 'independent contractor by the department under the terms of 

3 39-71-401 (3) ,s considered an independent contractor for the purposes of this chapter. An independent 

4 contractor is not precluded from filing a cla1rn for benefits and receiving a determination pursuant to 

5 39-51-2402. 

6 +&till This section does not apply to a state or local governmental entity or a nonprofit organization 

7 defined under section 501 (c)(3) of the Internal Revenue Code unless the service is excluded from 

8 employment as defined in the Federal Unemployment Tax Act." 

9 

1 0 Section 20. Section 39-51-301, MCA, is amended to read: 

11 "39-51-301. Administration •· duties and powers of department. ( 11 It shall 13e ~ the duty of the 

12 department to administer this chapter and it sRall have power and authority to may adopt, amend, or 

13 rescind 5ti€-I=! rules, to employ 5tf€fl persons, make 5tf€fl expenditures, require 5tf€fl reports, make 5tf€fl 

14 investigations, and take sueh ether action as it eeems considers necessary or suitable to that end lD. 

15 administering this chapter. 

16 (2) The department shall determine its own organization and methods of procedure in accordance 

17 with the provisions of this chapter and shall have an official seal, which shall 13a u;_ judicially noticed. 

18 (31 Whenever the department believes that a change in contribution or benefit rates will become 

19 necessary to protect the solvency of the fund, it shall promptly w inform the governor and the legislature 

20 and make recommendations with respect thereto to the change. 

21 (41 The department and the board may issue subpoenas and compel testimony and the production 

22 of evidence, including books and records, in regard to any investigation or proceeding under this chapter. 

23 (5) The department shall delegate to the department of revenue duties associated with the 

24 administration of unemployment insurance contributions and the employment security account so long as 

25 the duties are carried out in conformity with the requirements of the program budget plan with the United 

26 States department of labor. The delegated duties do not include oversight duties such as revenue quality 

27 control, risk management, and trust fund managomcnt. The department of revenue must receive funds 

28 from the department for the performance of the delegated duties. 

29 16) Employees transferring from the department to the department of revenue as a result of a 

30 delegation of duties in subsection {5), arc entitled to all rights including those under 2-15-131, possessed 
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1 as a state officer or employee before transferring, including rights to tenure in office and of rank or grade, 

2 rights to vacation and sick pay and leave, rights under any retirement or personnel plan or labor union 

3 contract, rights to compensatory time earned, and any other rights under any law or administrative policy 

4 including the State Employee Protection Act. Employees transferring must be considered internal applicants 

5 by the department of revenue for recruitment purposes for the period from July 1, 1997, through June 30, 

6 1998. 

7 (7) The department of revenue shall succeed the department in its rights to property relating to the 

8 delegation of duties in subsection (5) to .the extent that is consistent with federal property transfer policy. 

9 The property includes real property, records, office equipment, forms, supplies, and contracts other than 

1 O the program budget plan with the United States department of labor. 

11 (8/ (a/ The delegation of duties in subsection (5) does not affect the validity of any pending judicial 

12 or administrative proceeding. 

13 (bl Appeals that were filed with the board of labor appeals or the department's hearings bureau 

14 before July 1, 1997, must follow the procedures and processes in effect when the appeal was first taken. 

15 An appeal that is filed on or after July 1, 1997, must be taken in acco, . ,nee with the procedures and 

16 processes in effect on the date the appeal is filed. 

1 7 (c) The department of revenue must be substituted for the department and succeed to all audits, 

1 8 determinations, and other actions that have not been appealed to the board of labor appeals or the 

19 department"s hearings bureau prior to July 1, 1997. 

20 (91 The rights, privileges, and duties of the holders of bonds and other obligations issued and of the 

21 parties to contracts, leases, indentures, and other transactions entered into before the delegation of duties 

22 in subsection (5) remain in effect, and none ot those rights, privileges, duties, covenants, or agreements 

23 are impaired or diminished by reason of the delegation of duties. The department of revenue is substituted 

24 for the department and subiect to the provisions ot subsection (5), succeeds to the rights and duties under 

25 the provisions of those bonds, contracts, leases, indentures, and other transactions. The provisions of this 

26 subsection 19) do not apply to the program budget plan agreement between the department and the United 

27 States department of labor." 

28 

29 

30 

Section 21. Section 39-51-1109, MCA, is amended to read: 

"39-51-1109. Tax appeals -- procedure. ill A decision, determination, or redetermination ot the 
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department involving contribution liability, eontribution rate, applioation for refund, employment status, an 

2 employer-employee relationship or the charging of benefit payments to employer~ maldng pa1,1ment in lieu 

3 of contributions is final unless an interested partv entitled to notification submits a written appeal of the 

4 decision, determination, or redetermination. The appeal must be made in the same manner as provided in 

5 39-51-2402 for the appeal of a decision relating to a claim for unemployment insurance benefits. Statutory 

6 rules of evidence and civil procedure do not apply to a hearing on the appeal. A hearing may be conducted 

7 by telephone or by videoconference. The decision of the appeals referee and any subsequent appeal must 

8 be made in the same manner as prescribed in 39 51-2403 through 39-51-2410. 

9 (2) A decision, determination, or redeterm,nat1on involving contribution liability, contribution rate, 

1 O applicat,on for refund, subiect wages, or other tax-related issues must be issued by the department of 

11 revenue as provided in Title 15, chapter 1, part 2 and [section 7 I, if applicable. The decision is final unless 

12 an interested party entitled to notification follows the uniform tax review procedures as prescribed in 

13 15-1-211 and [section 7], if applicable." 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 22. Section 39-51-1110. MCA. ,s amended to read: 

"39-51-1110. Refunds to employers. (11 If not later than 3 years after tho sate on which any 

tmrns or interest thereon secame due or not later ttian 1 year from the date on which payment was made, 

,,,..liiel'le~ er is later, an employer who has paid sueh tmws or interest thereon shai1 make applieation for an 

adjustment thereof in eonneetion with subseq1,ent ta)( pavments or for a refund thereof 0eea1,se such 

adj1,stFAent cannot be FAade ans the department shall determine tl'lat s1,eh ta>(OS er interest or any portion 

tl'lereof was erroneously collected, tl'lo departmont sl'lall allow s1,cl'l emplo 1,er to FAal<e an adjustment 

thereof, witho1,t interest, in sonnectien with s1,bseq1,ent ta>( pa 1,ments by him or, 1f s1,ch adj1,stment eannot 

be made, tho de13artment shall ref1,nd said amount, witho1,t interest, from the fund. Fer lilrn cause and 

within the samo perios, adjustment or rof1,nd ma1• so so made on the department's own initiative. If an 

employer claims an adiustment or the department or its delegate, as provided in 39-51-301, determines 

through an examination of the employer's accour1t that the employer has overpaid the amount due, the 

amount of the overpayment must be applied to future unemployment insurance obligations or must be 

refunded to the employer. The credit or refund may be allowed only if the claim is filed, or the determination 

is made, within a 5-year period after the date on wl1ich any taxes, penalty, or interest became duo or within 

one year from tho date the payment is made, whichever is later. The department or its delegate pursuant 
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to 39-51-30115\, shall credit or refund the amount to the employer, without interest. 

2 12) If the department shall determine or its delegate pursuant to 39-51-30115), determines that an 

3 employer has paid taxes to this state under this chapter when sueh but the taxes should have been paid 

4 to another state under a similar act of !rtJ€fl the other state, l! transfer of !rtJ€fl the taxes to !rtJ€fl the other 

5 state 5f\all must be made upon discovery or, upon proof of payment that !rtJ€fl the other state has been fully 

6 paid, then l! refund to !rtJ€fl the employer 5fli!il must be made at an'!' time upon application without limitation 

7 of time. 

8 (3) In the event that !f this chapter is not certified by the secretary of labor under 26 U.S.C. 3304 

9 seetien 1 @03 of the Internal Revenue Code, as amended, 1939, for any year, then and in that event refunds 

1 O 5f\all must be made of all taxes required under this chapter from employers for that year." 

1 1 

12 

13 

Section 23. Section 39-51-1301, MCA, is amended to read: 

"39-51-1301. Penalty and interest on past-due reports and taxes. (11 Ta,(es unpaid on the date 

14 on whieh the',' are due and pa','able, as provided by 39 61 1103( 11 and (21 and 39 61 1126, that are paid 

15 b•r the end of the month following the due date are sul3jeot to a penalty assessment of $10 or 10% of the 

16 taaeo due, ,..,hiehever is greater. If the ta>(es are not paiEI B'f the end of the month following the due date, 

17 the employer is subject to a penalty assessment of $1 e or 1 s % of the ta)(95 due, whiehever is §FOater. All 

18 past due ta)(eS bear interest at the rate of 18% a year, to be prorated on a dail 1,' basis. 

19 (21 /\ penalty of $ 40 must be assessed whenever, as the result of a willful refusal of an emple.,·er 

20 to fwnish wage information or pay ta)(eS en time, the department issues a subpoena to obtain wage 

21 information or maims a summary or jeopard•; assessment pursuant to 39 e 1 1302. Failure to file reports 

22 and payments in a timely manner, as required under 39-51-603, 39-51-1103, and 39-51-1125, may 

23 subject an employer to penalty and interest, as provided by 15-30-209. 

24 ~ill There is an account in the federal special revenue fund. Penalties and interest collected lff\flBf 

25 this section for unemployment insurance obligations are distributed as provided in [section 2j, and must 

26 be deposited in that account. Money deposited in that account and appropriated to the department or 

27 transferred by the department to its delegate, pursuant to 39-51-301 (5), may only be used by the 

28 department or its delegate to administer this chapter, including the detection and collection of unpaid taxes 

29 and overpayments of benefits to the extent that federal grant revenue is less than amounts appropriated 

30 for this purpose. Money in the account not appropriated for these purposes must be transferred by the 
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22 

23 
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25 

26 

27 

28 

29 

department to the unemployment insurance trust fund at the end of each fiscal year. 

141 When failure to pay ta>ws on time was not oausod b•,· willful intent of the employer, the 

department may abate the penalty and interest. 

¼}Ql_ All money accruing to the unemployment insurance trust fund from interest and penalties 

collected on past-due unemployment insurance ta)(es must be used solely for the payment of unemployment 

insurance benefits and may not be used for any ether purpose." 

Section 24. Section 39-51-1303, MCA, is amended to read: 

"39-51-1303. Collection of unpaid taxe~ by ei¥il aetieA. (1) Tho department, or its delegate 

pursuant to 39-51-301 (5), has authority to enter into payment agreements with an employer to resolve 

unpaid taxes, penalty, and interest. Penalty or interest, or both penalty and interest may be abated if an 

acceptable payment agreement is entered into and adhered to. Failure to meet the terms of the payment 

agreement voids the penalty and interest abatement and penalty and interest must be recomputed from tho 

due date of the unpaid tax. 

Ll.l If, after due notice, any employer, li,,ble corporate officer or employee, or liable member or 

manager of a limited liability company referred to in 39-51-1105 or partner in a limited liability partnership 

defaults in any payment of taxes, penalties, or interest on the taxes and penalties, the department~ 

delegate pursuant to 39-51-301 ( 51, may initiate a civil action in the name of the department state to collect 

the amount dueL and the employer, liable corporate officer or employee, et liable member or manager of 

a limited liability company referred to in 39-51-1·105, or partner in a limited liability partnership adjudged 

in default shall pay the costs of the action. 

f-2-+Ql An action for the collection of taxes due must be brought within 5 years aftef from the aw 

date &f the original or amended report was filed or assessment became due, whichever is later, ~ or 

it is barred. 

~Bl The department, or its delegate pursuant to 39-51-301(5), may pursue its remedy under 

either 39-51-1304 or this section, or both." 

Section 25. Section 39-51-2108, MCA, is amended to read: 

"39-51-2108. Payment of benefits based on service in public, charitable, or educational 

30 organizations. ( 11 Benefits based on service in employment defined in subseetiens (§l ans le) of 
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1 39-51-203(5) and {6) ans subsestions !2) and (3) of 30 131 204 are payable in the same amount, on the 

2 same terms, and subject to the same conditions as compensation payable on the basis of other service 

3 subject to this chapter, except that benefits based on service in an instructional, research, or principal 

4 administrative capacity for an educational institution may not be paid to an individual for any week of 

5 unemployment which begins during the period between two successive academic years or duri_ng a similar 

6 period between two regular terms, whether or not successive, or during a period of paid sabbatical leave 

7 provided for in the individual's contract if the individual has a contract or reasonable assurance of a 

8 contract to perform services in any 5tf€f\ capacity for any sueh the educational institution for both Sti€-fl 

9 academic years or both StHl-R terms. 

1 O (2) Benefits based on services in any other capacity for an educational institution 5f\-all must be 

11 denied to any individual for any week which commences during a period between 2 successive academic 

12 years or terms if the individual performs 5tf€f\ tho services in the first of St¾Sfl the academic years or terms 

13 and there is a reasonable assurance that the individual will perform St¾Sfl the services in the second of 5tf€fl 

14 the academic years or terms. If any individual is denied benefits and was not offered an opportunity to 

15 perform Stf€flthe service for the educational institution for the second of StHl-Rthe academic years or terms, 

16 St¾Sfl the individual shall be)!! entitled to a retroactive payment of the benefits for each week for which the 

17 individual filed a timely claim for benefits and for which benefits were denied solely by reason of the denial 

18 provided for in this section. 

19 (3) Benefits based on services described in subsections ( 1) and (2) of this section 5f\-all must be 

20 denied to any individual for any week Wftt€fi that commences during an established and customary vacation 

21 period or holiday recess if St¾Sfl the individual performs St¾Sfl the services in the period immediately before 

22 &tt€fl the vacation period or holiday recess and there is reasonable assurance that St¾Sfl the individual will 

23 perform &tt€fl the service in the period immediately following 5tttffi the vacation period or holiday recess. 

24 (4) Benefits based on services described In subsections ( 1) and (2) of this sootion to an individual 

25 who performed 5tttffi the services for an educational institution while in the employ of an educational service 

26 agency 5f\-all must be denied as specified in subsections (1 ), (21, ans through (3) of this seotion. The term 

27 "educational service agency" means a governmental agency or governmental entity which is established 

28 and operated exclusively for the purpose of providing 5tf€f\ the service to one or more educational 

29 institutions." 

30 
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Section 26. Section 39-51-2402, MCA, s amended to read: 

2 "39-51-2402. Initial determination -- ri,determination. ( 1 I A representative designated by the 

3 department and hereinafter referred to as a deputy shall promptly examine the claim and, on the basis of 

4 the facts the deputy has foundL av the deputy, shall eitlIBf determine whether or not &Hefl the claim is valid~ 

5 atl&;-H If the claim is valid, the deputy will determine the week with respeot te whioh the benefits &Rall 

6 commence, the weekly benefit amount payable, a1-d the maximum benefit amount~ er shall The deputy may 

7 refer Sttffi the claim or any question involved t-hefeift in the claim to an appeals referee who shall nake the 

8 decision ,,.,.ith respect thereto on the claim in accordance with the procedure prescribed in 39-51-2403. 

9 With respect to a determination, redetermination, or appeal by a claimant involving wages, the issue must 

10 be resolved in accordance with procedures for unemployment insurance benefit claimant appeals as 

11 prescribed in [section 7] and 15-2-302. The deputy shall promptly notify the claimant and any other 

12 interested party of the decision and the reasons Jj'lefetef for reaching the decision. 

13 (21 The deputy may for good cause reconsider the decision and shall promptly notify the claimant 

14 and Stttcll other interested parties of the amended decision and the reasons therefor for the decision. 

15 (31 NG 6. determination or redeterminatio·1 of an initial or additional claim mpy not be made under 

16 this section unless 5 days' notice of the time and place of the claimant's interview for examination of the 

17 claim is mailed to each interested partv. 

18 (41 A determination or redetermination s-hall be deeA'led i§_ final unless an interested party entitled 

19 to notice theres/ of the decision applies for reconsideration of the determination or appeals therefreA'I the 

20 decision wi:hin 10 days after 5-tlef\ the notification was mailed to the interested party's last-known address,
0 

21 previded that such The 10-day period may be extended for good cause. 

22 i5) Except as provided in subsection (61, ,~~redetermination of a claim for benefits may not be 

23 made after 2 years from the date of the initial determination. 

24 16) A redetermination may be made within 3 years from the date of the initial determination of a 

25 claim if the initial determination was based on a false claim, misrepresentation, or failure to disclose a 

26 material fact by the claimant or the employer." 

27 

28 

29 

30 

Section 27. Section 39-71-123, MCA, is amended to read: 

"39-71-123. Wages defined. ( 1 I "Wages·' means the §ross ,:ill remuneration paid in A'loney, or in 

a substitute for A'lene't', for services rendered ru~rformed by an employee for an employer, or income 
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provided for in subsection (l)(d). Wages include the cash value of all remuneration paid in any medium 

2 other than cash. The term includes but are)§_ not limited to: 

3 la) commissions, bonuses, and remuneration at the regular hourly rate for overtime work, holidays, 

4 vacations, and sickness periods; 

5 lb) board, lodging, rant, or housing if it constitutos a 13art of the erneloyoe's remi,neration and is 

6 based en its actual value severance or continuation pay, back pay, and any similar pay made for or in 

7 regards to previous service by the employee for the employer, other than retirement or pension benefits 

8 from a gualified plan; 

9 (cl 13ayrnents rna1:lo to an employee en an~· basis other than tirne worlrnd, insluding but not limited 

10 to 13ieeeworl(, an ineenti·~e 13lan, or profit sharing arrangement tips or other gratuities received by the 

11 employee. to the extent that tips or gratuities are: 

12 (i) documented by the employee to the employer for tax purposes; 

13 (ii) disbursed by the employer from a tip pool; or 

14 (iii) added to the customer's bill by the employer .;--af\4 

15 (di income or payment in the form of a draw, wage, net profit, or substitute for money received 

16 or taken by a sole proprietor or partner, regardless of whether the sole proprietor or partner has performed 

17 work or provided services for that remunerations; 

18 (e) board. lodging, rent, or housing if it constitutes a part of the employee's remuneration and is 

19 based on its actual value; and 

20 (fl payments made to an employee on any basis other than time worked, including but not limited 

21 to piecework, an incentive plan, or profit-sharing arrangement. 

22 121 Wages so The term "wages" does not include any of the following: 

23 la) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, and 

24 other expenses, as set forth in department rules: 

25 lb) s130eial rewards fer indi,•isual invention or diseeYory the amount of the payment made by the 

26 employer, if the payment was made under a qualified plan, established for the employees for the purpose 

27 of providing for: 

28 (i) retirement or pension; 

29 (iii sickness or accident disability under a workers' compensation policy; 

30 {iii) medical or hospitalization expenses in connection with sickness or accident disability. including 
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health insurance for the employee or the employ~,e's immediate family; or 

(iv) death, including life insurance for the employee or the employee's immediate family; 

lei tips and other gratuities rocei-. ed b•1 the employee in excess of those documented to the 

emµlo~·er for tax purposes; 

Id) contributions made 0~· the em13loyor to a group insurance or pension plan; or 

fetj_gJ_ vacation or sick leave benefits acer ued but not paid;___g_r: 

(di special rewards for individual invention or discovery. 

(3) (a) Except as provided in subsection (3) (bl, for compensation benefit purposes, the average 

actual earn·ings for the tour pay periods immediately preceding the injury are the employee's wages, except 

that if the term of employment for the same employer is less than four pay periods, the employee's wages 

are the hourly rate times the number of hours in a week for which the employee was hired to work. 

(bl For good cause shown, if the use of 1he last four pay periods does not accurately reflect the 

claimant's employment history with the employer, the wage may be calculated by dividing the total earnings 

tor an additional period of time, not to exceed 1 \'Oar prior to the date of injury, by the number of weeks 

in that period, including periods of idleness or seasonal fluctuations. 

141 la) For the purpose of calculating compensation benefits for an employee working concurrent 

employments, the average actual wages must be calculated as provided in subsection (3). As used in this 

subsection, "concurrent employment" means employment in which the employee was actually employed 

at the time of the in1ury and would have continued to be employed without a break in the term of 

employment if not for the injury. 

(bl The compensation benefits for a covered volunteer must be based on the average actual wages 

in the volunteer's regular employment, except self employment as a sole proprietor or partner who elected 

not to be covered, from which the volunteer is disabled by the injury incurred. 

(c) The compensation benefits for an employee working at two or more concurrent remunerated 

employments must be based on the aggregate of average actual wages of all employments, except 

self-employment as a sole proprietor or partner who elected not to be covered, from which the employee 

is disabled by the injury incurred." 

Section 28. Section 39-71-401, MCA, is amended to read: 

"39-71-401. Employments covered and employments exempted. (1) Except as provided in 
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subsection (21, the Workers' Compensation Act applies to all employers, as defined in 39-71-117, and to 

2 all employees, as defined in 39-71-118. An employer who has any employee in service under any 

3 appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the 

4 provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers' 

5 Compensation Act is subject to and bound by the compensation plan that has been elected by the 

6 employer. 

7 12) Unless the employer elects coverage for these employments under this chapter and an insurer 

8 allows an election, the Workers' Compensation Act does not apply to any of the following employments: 

9 (al household and domestic employment; 

10 (bl casual employment as defined in 39- 71-116; 

11 le) employment of a dependent member of an employer's family for whom an exemption may be 

12 claimed by the employer under the federal Internal Revenue Code; 

1 3 (dl employment of sole proprietors, working members of a partnership, or working members of a 

14 member-managed limited liability company, except as provided in subsection (3l; 

1 5 (el employment of a broker or salesman performing under a license issued by the board of realty 

16 regulation; 

17 If) employment &Jc as a direct sellerc as ElefiRed iR 26 U.S.G. 3e08 As used in this section, "direct 

18 seller" means a person: 

19 (ii who sells, or offers for sale, a tangible consumer product, including but not limited to cosmetics, 

20 vacuum cleaners, and cleaning products at the home of the consumer; 

21 (ii) whose pay is determined by the quantity of product sold; and 

22 (iii) who works under a written contract that states the person will not be treated as an employee; 

23 lg) employment for which a rule of liability for inIury, occupatIonal disease, or death is provided 

24 under the laws of the United States: 

25 (h) employment of a person performing services in return for aid or sustenance only, except 

26 employment of a volunteer under 67-2-105; 

27 Ii) employment with a railroad engaged in interstate commerce, except that railroad construction 

28 work is included in and subject to the provisions of this chapter; 

29 (j) employment as an official, including a timer, referee, or judge, at a school amateur athletic 

30 event, unless the person Is otherwise employed by a school district; 
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(k) employment of a person performing services as a newspaper carrier or free lance freelance 

2 correspondent if the person performing the services or a parent or guardian of the person perform·1ng the 

3 services in the case of a minor has acknowledger! in writing that the person performing the services and 

4 the services are not covered. As used in this subsection, "free lanes "freelance correspondent" Is a person 

5 who submits articles or photographs for publicatic11 and is paid by the article or by the photograph. As used 

6 in this subsection, "newspaper carrier": 

7 (i) is a person who provides a newspaper with the service of delivering newspapers singly or in 

8 bundles; but 

9 (ii) does not include an employee of the paper who, incidentally to the employee's main duties, 

10 carries or delivers papers. 

11 (I) cosmetologist's services and barber's services as defined in 39-51-204f+Wti.1.1J.fil; 

12 (m) a person who is employed by an enrolled tribal member or an association, business, 

13 corporation, or other entity that is at least 51 % owned by an enrolled tribal member or members, whose 

14 business is conducted solely within the exterior boundaries of an Indian reservation; 

15 (n) employment of a jockey performing under a license issued by the board of horseracing from the 

16 time the jockey reports to the scale room prior to a race through the time the jockey is weighed out after 

17 a race if the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing, 

18 that the jockey is not covered under the Workers' Compensation Act while performing services as a jockey; 

19 lo) employment of an employer's spouse tor whom an exemption based on marital status may be 

20 claimed by the employer under 26 U .S.C. 7703; 

21 :pl a person who performs services as a petroleum land professional. As used in this subsection, 

22 a "petroleum land professional" is a person who: 

23 (ii is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

24 negotiating a business agreement for the exploration or development of minerals; 

25 Iii) is paid for services that are directly related to the completion of a contracted specific task rather 

26 than on an hourly wage basis; and 

27 (iii) performs all services as an independent contractor pursuant to a written contract. 

28 (qi an officer of a quasi-public or a private corporation or manager of a manager-managed limited 

29 liability company who qualifies under one or more of the following provisions: 

30 (i) the officer or manager is engaged in the ordinary duties of a worker for the corporation or the 
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limited liability company and does not receive any pay from the corporation or the limited liability company 

for performance of the duties; 

(iii the officer or manager is engaged primarily in household employment for the corporation or the 

limited liability company; 

(iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation 

or owns 20% or more of the limited liability company; or 

(iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law, 

daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the 

number of shares of stock in the corporation or who owns 20% or more of the limited liability company. 

(r) service performed by an ordained, commissioned, or licensed minister of a church in the exercise 

of the church's ministry or by a member of a religious order in the exercise of duties required by the order. 

(31 (al A sole proprietor, a working member of a partnership, or a working member of a 

member-managed limited liability company who represents to the public that the person is an independent 

contractor shall elect to be bound personally and individually by the provisions of compensation plan No. 

1, 2, or 3 but may apply to the department for an exemption from the Workers' Compensation Act. 

(bl The application must be made in accordance with the rules adopted by the department. There 

is no fee for the initial application. Any subsequent application must be accompanied by a $25 application 

fee. The application fee must be deposited in the administration fund established in 39-71-201 to offset 

the costs of administering the program. 

(cl When an application is approved by the department, it is conclusive as to the status of an 

independent contractor and precludes the applicant from obtaining benefits under this chapter. 

(dl The exemption, if approved, remains in effect for 1 year following the date of the department's 

approval. To maintain the independent contractor status, an independent contractor shall annually submit 

a renewal application. A renewal application must be submitted for all independent contractor exemptions 

approved as of July 1, 1995, or thereafter. The renewal application and the $25 renewal application fee 

must be received by the department at least 30 days prior to the anniversary date of the previously 

approved exemption. 

(el A person who makes a false statement or misrepresentation concerning that person's status 

as an exempt independent contractor is subject to a civil penalty of $1,000. The department may impose 

the penalty for each false statement or misrepresentation. The penalty must be paid to the uninsured 
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employers' fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section. 

2 (f) If the department denies the applicatio•1 for exemption, the applicant may contest the denial by 

3 petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An 

4 applicant dissatisfied with the dec·1sion of the appeals referee may appeal the decision ,n accordance with 

5 the procedure established in 39-51-2403 and 39-51-2404. 

6 (4) (a) A corporation or a manager-mana,1ed limited liability company shall provide coverage for its 

7 employees under the provisions of compensation plan No. 1, 2, or 3. A quasi-public corporation, a private 

8 corporation, or a manager-managed limited liabilitv company may elect coverage for its corporate officers 

9 or managers, who are otherwise exempt under subsection (21, by giving a written notice in the following 

10 manner: 

11 (ii if the employer has elected to be bo,Jnd by the provisions of compensation plan No. 1, by 

12 delivering the notice to the board of directors of tl'e corporation or to the management organization of the 

13 manager-managed limited liability company; or 

14 (iii ,f the employer has elected to be bouncl by the provisions of compensation plan No. 2 or 3, by 

1 5 delivering the notice to the board of directors of the corporation or to the management organization of the 

16 manager-managed limited liability company and to the insurer. 

17 (b) If the employer changes plans or insurers, the employer's previous election is not effective and 

18 the employer shall again serve notice to its insurer ancl to its board of directors or the management 

19 organization of the manager-managed limited liability company if the employer elects to be bound. 

20 15) The appointment or election of an employee as an officer of a corporation, a partner in a 

21 partnership, or a member in or a manager of a limited liability company for the purpose of exempting the 

22 employee from coverage under this chapter does not entitle the officer, partner, member, or manager to 

23 exemption from coverage. 

24 i6) Each employer shall post a sign in the workplace at the locations where notices to employees 

25 are normally posted, informing employees about the employer's current provision of workers' compensation 

26 insurance. A workplace is any location where an employee performs any work-related act in the course of 

27 employment, regardless of whether the location ,s temporary or permanent, and includes the place of 

28 business or property of a third person while the employer has access to or control over the place of 

29 business or property for the purpose of carrying on the employer's usual trade, business, or occupation. 

30 The sign must be provided by the department, distributed through insurers or directly by the department, 
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and posted by employers in accordance with rules adopted by the department. An employer who purposely 

2 or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation." 

3 

4 

5 

Section 29. Section 39-71-2501, MCA, Is amended to read: 

"39-71-2501. Definitions. As used in this part, the following definitions apply: 

6 { 11 "Account" means the workers' compensation bond repayment account established In 

7 39-71-2504. 

B 12) "Department" means the department of revenue provided for in 2-15-1301. 

9 13) "Domestic or household service" means employment of persons other than members of the 

1 O household for the purpose of tending to the aid and comfort of the employer or members of the employer's 

11 family, including but not limited to housecleaning and yard work but does not include employment beyond 

12 the scope of normal household or domestic duties. such as home health care or domiciliary care. 

13 ~J..±l_ "Employee" includes~ 

14 ifil an officer, employee, or elected public official of the United States, the state of Montana, or 

15 any political subdivision of the United States or the state of Montana or any agency or instrumentality of 

16 the United States, the state of Montana, or a political subdivision of the United States or the state of 

17 Montana. The temi "empleyee" alse insludes~ 

1 B ill an officer of a corporation~ 

19 le) any individual who performs services for another individual or organization having the right to 

20 control the employee as to the services to be performed and as to the manner of performance; and 

21 Id\ all classes. grades or types of employees. including minors and aliens, superintendents, 

22 managers, and other supervisory personnel. 

23 f4l-{-aH.2Li.fil "Employer" means.~ 

24 ill eicoept as pre•,·ided in suesestien i4)1b), the person for whom an individual performs or 

25 performed any service, of whatever nature, as an employee of the persona~ 

26 Is) If the persen fer wham the indi·,·idual performs er performed the servise dees net have sontrel 

27 of the payment of the wages for the ser•,iee, the term "employer" means the person whe has oontrel of 

28 tho pa~·ment of wages. 

29 Iii) a person who pays $1,000 or more in wages within the current calendar year; 

30 {iii) a person who pays $1,000 or more in cash for domestic service in any quarter during the 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

1 7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

current calendar year; or 

liv) any individual or organization, including state government and any of its political subdivision 

or instrumentalities, partnership, association, trust, estate, joint-stock company, insurance company, limited 

liability company or a limited liability partnership that has filed or registered with the secretary of state, 

corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the tru_stee'~ 

successor, or legal representative of a deceased person that has or had in its employ one or more 

individuals performing services for it within this state. 

lb) Any person found to be an employer under Title 39, chapter 51, for unemployment insurance 

purposes is considered an employer for old fund liability tax purposes. 

W.l.fil "Federal workers' compensation legislation" means federal legislation that provides an 

employee with compensation or remuneration for accidental injury or death. This legislation includes but 

is not limited to the Federal Employers' Liability ,let, the Federal Employees' Compensation Act, and the 

Defense Base Act. 

f-etill "Ongoing activities" means obligations or occurrences that are continuous, rather than 

intermittent or occasional, that exist for a definite period of time during the year, or that are intended to 

cover or apply to successive and similar obligations or occurrences. 

+-7-tJ.fil "Publicly traded limited partnership" means a business entity that issues shares or similar 

ownership interests that are sold or purchased by persons through certified stockbrokers or licensed traders 

on a public exchange recognized by the securities exchange commission. 

~J.fil "State fund" means the state compensation insurance fund. 

~UQl "Tax" or "old fund liability tax" means the workers' compensation old fund liability tax 

provided for in 39-71-2503, created to address the unfunded liability for claims for injuries resulting from 

accidents that occurred before July 1, 1990. 

i-+Gl-111) la) "Wages" means all remuneration for services performed in the state of Montana by 

an employee for an employer. including the cash value of all remuneration paid in any medium other than 

cash. The term Elees net inslude rernuneratien 13aid includes but is not limited to the following: 

(i) commissions, bonuses, and remuneration paid for overtime work, holidays, vacations, and 

sickness periods; 

Iii) severance or continuation pay, back pay, and any similar pay made for or in regard to previous 

service by the employee for the employer, other than retirement or pension benefits from a qualified plan; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

and 

(iii) tips or other gratuities received by the employee, to the extent that the tips or gratuities are: 

(Al documented by the employee to the employer for tax purposes; 

[Bl disbursed by the employer from a tip pool; or 

[C) added to the customer's bill by the employer. 

(a) for casual laser not in the course ot the employer's trade or susiness performed in any calendar 

quarter sv an emplo·tee unless the eash remuneration paid fer the service is $60 or more and the serviee 

is performed by an individual who is regularly employed b;• tA0 employer to perform the serviee. i;cor 

purposes et this subseotion (1 Ol(al, an inElividual is considereEI to be regularl',' emplo·ted bv an emple'l'er 

during a ealendar quarter onI.,, if: 

(il on each of 24 davs Eluring the oalenaar quarter, !AO inEli•,iElual performs service not in tAo course 

of tho emplO','er's traae er business for the employer for some portion of the day; ans 

(iil the individual was regularlv employed, as determined under subseotien / 1 Q)lalfil, b;• the 

emplover in the performance of service Eluring the preoeaing ealendar quarter. 

(el for servioos not in tAe eourse of the employer's trade or business, to tho 0lltent that 

remuneration is paid in any meaium other than cash, when the pa;•monts are in the foFA1 of lodgin§ or meals 

and tho payments are receives Bi' the employee at the request of and for the eonvenienoe of the employer; 

(el to or fer an employee as a payment for or a eontribution to•,vard the oost of anv grouJS) plan or 

program that benefits the emplovee, including but not limited to life insurance, hospitalizatioA instiranee fer 

the employee or the employee's dependents, and employees' elub activities; 

(b} The term "wages" does not include: 

(ii the amount of any payment made by the employer, if the payment was made under a qualified 

plan as defined under the provisions of the Internal Revenue Code established for employees for: 

(Al retirement or pension; 

(8) sickness or accident disability under a workers' compensation policy; 

(C} medical or hospitalization expenses in connection with sickness or accident disability, including 

health insurance for the employee or the employee's immediate family; or 

(D} death, including life insurance for the employee or the employee's immediate family; 

[iii compensation in the form of meals and lodging, provided the compensation is not includable 

1n gross income for state individual income tax purposes; 
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AAlliJ.l a&---jhlyments distributions from a multiple employer welfare arrangement, as defined in 29 

2 U.S.C. 1002, to a qualified individual employee: 

3 IB}Jj_y_J_ as wages or compensation, the taxation of whioh is prohiei!CEI ey payments that may not 

4 be taxed under federal law; QI 

5 f-f-H.!'.l as wages or compensation for services performed by Montana residents outside the borders 

6 of the state of Montana." 

7 

8 Section 30. Section 39-71-2503, MCA, is amended to read: 

9 "39-71-2503. Workers' compensation old fund liability tax. (11 (a) There is imposed on each 

10 employer, except an employer whose employees arn covered by federal workers' compensation legislation, 

11 a workers' compensation old fund liability tax In an amount equal to 0.28%, plus the additional amount of 

12 old fund liability tax provided in 39-71-2505, of tr1e wages paid for employment as defined in this..Q.fil! by 

13 the employer in the preceding payroll period subject to reporting and remittance requirements contained in 

14 15-30-204,;. 

15 (i) for the preeodin§ payroll perioEI for emplo•,ers suejeet to the pa•rrnont schedule eentained in 

16 Hi 30 204(1); 

17 Ui) fer the preeeEling month for ernplo\'ers suejeet to the 13ayrnent sehedule eonfaineEI in 

18 Hi30204(21;and 

19 (iii) for the preeoEling year for employers suejeet to the payment seheElulo eontaineEI in 

20 1630201(3)(a). 

21 {bl There is imposed on each employee, except an employee who is covered by federal workers' 

22 compensation legislation, an old fund liability tax, as provided in 39-71-2505, on the employee's wages 

23 paid for employment, as defined in this part. An employer paying wages for sorviees performed 

24 employment, as defined in this part, in Montana si1all deduct and withhold the tax from the wages. 

25 IC) (i) There is imposed on each business of a sole proprietor, on each subchapter S. corporation 

26 shareholder, on each partner of a partnership, and on each member or manager of a limited liability 

27 company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each 

28 separate business of a sole proprietor and on the d;stributive share of ordinary income of each shareholder, 

29 partner, or member or manager derived from ongoing activities. 

30 Iii) The tax imposed in this subsection illlc) applies only to the ordinary income of a shareholder, 
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partner, member, or manager as the term "ordinary income" is defined in the Internal Revenue Code. 

2 !iii) Partners of a publicly traded limited partnership are not subject to the tax imposed in this 

3 subsection illlc). 

4 (dl A corporate officer of a subchapter S. corporation who receives wages as an employee of the 

5 corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary 

6 income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate 

7 officer's wages. 

8 le) A corporate officer of a closely held corporation who owns stock in a closely held corporation 

9 that meets the stock ownership test under section 542Ia)(2) of the Internal Revenue Code and receives 

1 O wages as an employee of the corporation is required to pay the old fund liability tax only on the wages 

11 received. The corporation is not liable for the tax on the corporate officer's wages. 

12 (fl This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred 

13 for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or 

14 bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans 

15 or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-montn 

16 period if the workers' compensation bond repayment account contains on the first day of that period an 

17 amount, regardless of the source, that is in excess of the reserve maintained in the account and that is 

18 equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest 

19 that must be paid during that period on the outstanding loans or bonds. 

20 (gl Each employer shall maintain the records that the department requires concerning the old fund 

21 liability tax. The records are subject to inspection by the department and its employees and agents during 

22 regular business hours. 

23 (h) An employee does not have any right of action against an employer for any money deducted 

24 and withheld from the employee's wages and paid to the state in compliance or intended compliance with 

25 this section. 

26 (i) The employer is liable to the state for any amount of old fund liability taxes, plus interest and 

27 penalty, when the employer fails to withhold from an employee's wages or fails to remit to the state the 

28 old fund liability tax required by this section. 

29 lj) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member 

30 or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and 
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penalty, when the sole proprietor, shareholder, p,;rtner. or member or manager tails to remit to the state 

2 the old fund liability tax required by this section. 

3 121 All collections of the tax must be deposited as received in the account. The tax is in addition 

4 to any other tax or tee assessed against persons subject to the tax. 

5 131 (a) Tax payments and returns required by subsections (l)(a) and (111b) must be made pursuant 

6 to 15-30-204. The department shall first credit a payment to the liability under 15-30-202 and credit any 

7 remainder to the account provided for in 39-71-2 1504. 

8 (bl Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of 

9 partnerships, and members or managers ot limited liability companies must be made with and at the same 

1 O time as the returns tiled pursuant to 15-30-144 and 15-30-241. The department shall first credit a payment 

11 to the liability under 15-30-103 or 1 5-30-202 ancl shall then credit any remainder to the account provided 

1 2 for in 39- 71-2504. 

13 (cl An employer who exceeds either threshold, as defined in 39-71-2501 (5)(a)(iil or (5)Ia)(iii). shall 

14 begin withholding old fund liability tax on or before the last day of the month following the quarter in which 

15 the wages paid exceed the threshold requirement. The employer shall begin reporting and remitting the 

16 employer and employee portions of the old fund l1ability tax. The report and remittance are due the last 

17 day of the month of the subsequent quarter following the quarter in which the wages paid exceeded the 

18 threshold requirement. The employer is subject to the quarterly remittance schedule until the department 

19 is able to determine the employer's proper remittance schedule by a review of the employer's first complete 

20 lookback period. 

21 :41 An employer's officer or employee with the duty to collect, account for, and pay to the 

22 department the amounts due under this section who fails to pay an amount is liable to the state for the 

23 unpaid amount and any penalty and interest relating to that amount. 

24 151 Returns and remittances under subsection 131 and any information obtained by the department 

25 during an audit are subject to the provisions ot -1 ~; ao aoa, [section 1 J 131:1t ti-lo departmeAt may diselose 

26 tho information to H10 department of laser and industry for ti-le p1:1rpose of in·,•osti§ation and prevention ef 

27 nonssmplianee, ta>< oYasion, fraud, and as1:1sci 1:1nd0r ti-lo unemplovmont iAsuranse laws, under 

28 cireumstanees and eenditiens ti-lat ensure ti-lo eontin1:1ed cenfidentialitv of ti-lo infonnatien. 

29 16) The department of labor and industry and the state fund shall give the department a list of all 

30 employers having coverage under any plan administered or regulated by the department of labor and 
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industry and the state fund. The department of labor and industry and the state fund shall update the lists 

2 weekly. The department of labor and industry and the state fund shall provide the department with access 

3 to their computer data bases and paper files and records for the purpose of the department's administration 

4 of the tax imposed by this section. 

5 (71 The provisions of Title 15, chapter 30, that are not in conflict with the provisions ot this part 

6 regarding administration, remedies, enforcement. collections, hearings, interest, deficiency assessments, 

7 credits for overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking 

8 authority apply to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation 

9 shareholders, to partners of partnerships, to members or managers of limited liability companies, and to the 

10 department." 

1 1 

12 

13 

Section 31. Section 39-71-2503, MCA, is amended to read: 

"39-71-2503. Workers' compensation old fund liability tax. (1) (a) There is imposed on each 

14 employer, except an employer whose employees are covered by federal workers' compensation legislation, 

15 a workers' compensation old fund liability tax in an amount equal to 0.28%, plus the additional amount of 

16 old fund liability tax provided in 39-71-2505, of the wages paid for employment as defined in this part by 

17 the employer in the preceding payroll period, subject to reporting and remittance requirements contained 

18 in 15-30-204+0 

19 (il for the 13reeeain§ 13ayroll 13erioa fer ern13leyers subjeet to the i:ia·,rnent seheaule eenta,ned in 

20 Hi 30 20111); 

21 (iii for the preeedin§ month for employers 51,Jbjeet to the payment sehOdi,JIO eentained in 

22 le 30 20112); and 

23 (iii) fer the preeeding )'ear for emplo·, ors Si,Jbjeet to the pa) ment sohedule eontainod in 

24 1 a 30 201 (3){al.-

25 (b) There is imposed on each employee, except an employee who is covered by federal workers' 

26 compensation legislation, an old fund liability tax, as provided in 39-71-2505, on the employee's wages 

27 paid for employment, as defined in this part. An employer paying wages for serviees performed 

28 employment, as defined in this part, in Montana shall deduct and withhold the tax from the wages. 

29 (c) (ii There is imposed on each business of a sole proprietor, on each subchapter S. corporation 

30 shareholder, on each partner of a partnership, and on each member or manager of a limited liability 
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company a workers' compensation old fund liability tax, as provided in 39- 71 -2505, on the profit of each 

2 separate business of a sole proprietor and on the cl1str1butive share of ordinary income of each shareholder, 

3 partner, or member or manager derived from ongoing activities. 

4 (ii) The tax imposed in this subsection ill(c\ applies only to the ordinary income of a shareholder, 

5 partner, member, or manager as the term "ordina,·y income" is defined in the Internal Revenue Code. 

6 (iii) Partners of a publicly traded limited partnership are not subject to the tax imposed in this 

7 subsection ill(c). 

8 (d) A corporate officer of a subchapter S. corporation who receives wages as an employee of the 

9 corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary 

1 O income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate 

11 officer's wages. 

12 (e) A corporate officer of a closely held corporation who owns stock in a closely held corporation 

13 that meets the stock ownership test under section 542(a)(2) of the Internal Revenue Code and receives 

14 wages as an employee of the corporation is required to pay the old fund liability tax only on the wages 

15 received. The corporation is not liable for the tax on the corporate officer's wages, 

16 (f) This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred 

17 for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or 

18 bonds are outstanding, the legislature may not re,juce the security for repayment of the outstanding loans 

19 or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month 

20 period if the workers' compensation bond repayment account contains on the first day of that period an 

21 amount, regardless of the source, that is in excess of the reserve maintained in the account and that is 

22 equal to the amount needed to pay and dedicate,J: to the payment of the principal, premium, and interest 

23 that must be paid during that period on the outstanding loans or bonds. 

24 (g) Each employer shall maintain the records that the department requires concerning the old fund 

25 liability tax. The records are subject to inspection by the department and its employees and agents during 

26 regular business hours, 

27 (h) An employee does not have any right of action against an employer for any money deducted 

28 and withheld from the employee's wages and paicl to the state in compliance or intended compliance with 

29 this section, 

30 (i) The employer is liable to the state for any amount of old fund liability taxes, plus interest and 
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penalty, when the employer fails to withhold from an employee's wages or fails to remit to the state the 

2 old fund liability tax required by this section. 

3 (j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member 

4 or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and 

5 penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state 

6 the old fund liability tax required by this section. 

7 (2) All collections of the tax must be deposited as received in the account. The tax is in addition 

8 to any other tax or fee assessed against persons subject to the tax. 

9 (31 la) Tax payments and returns required by subsections (1 l(a) and (1 )lb) are due on or before the 

1 0 last day of the month following the close of each calendar quarter and must be made pursuant to 

11 15-30-204. The department shall Hf.St credit a pavrnent to the liabilitv uneer 1 !i 30 202 ans eresit an>y' 

12 rernaineer to the aeeount pro'w'isee for in 39 71 2l'i04 payments as provided for in [section 2]. 

13 (bl Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of 

14 partnerships, and members or managers of limited liability companies must be made with and at the same 

15 time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a payment 

16 to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the account provided 

17 for in 39-71-2504. 

18 (cl An employer who exceeds either threshold, as defined in 39-71-2501 (5}(a)(ii) or (5)(a)(iii), shall 

19 begin withholding old fund liability tax on or before the last day of the month following the quarter in which 

20 the wages paid exceed the threshold requirement. The employer shall begin reporting and remitting the 

21 employer and employee portions of the old fund liability tax. The report and remittance are due the last 

22 day of the month of the subsequent quarter following the quarter in which the wages paid exceeded the 

23 threshold requirement. The employer is subject to the quarterly remittance schedule until the department 

24 is able to determine the employer's proper remittance schedule by a review of the employer's first complete 

25 lookback period. 

26 (4) An employer's officer or employee with the duty to collect, account for, and pay to the 

27 department the amounts due under this section who fails to pay an amount is liable to the state for the 

28 unpaid amount and any penalty and interest relating to that amount. 

29 (5) Returns and remittances under subsection 13) and any information obtained by the department 

30 during an audit are subject to the provisions of 1 § ao aoa [section 11, but the separtrnent rnav sisclose 
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ti'le iAformation to ti'le department of labor and industry for the purpose of iA·mstigatioA aAd preveAtioA of 

2 noAeomplianee, tax e•,•asion, fraud, aAd abus,J uAder the uAemployment insuraAoe laws, uAder 

3 circumstaAces and conditions that ensure ti'le continued confidentiality of the information. 

4 16) The department of labor and industry and the state fund shall give the department a list of all 

5 employers having coverage under any plan administered or regulated by the department of labor and 

6 industry and the state fund, The department of labor and industry and the state fund shall update the lists 

7 weekly, The department of labor and industry and the state fund shall provide the department with access 

8 to their computer data bases and paper files and records for the purpose of the department's administration 

9 of the tax imposed by this section. 

10 {7) The provisions of Title 15, chapter 30, that are not in conflict with the provisions of this part 

11 regarding administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, 

12 credits for overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking 

13 authority apply to the tax, to employers, to employees, to sole proprietors, to subchapter S, corporation 

14 shareholders, to partners of partnerships, to members or managers of limited liability companies, and to the 

15 department," 

16 

17 

18 

Section 32. Section 39-71-2505, MCA, is amended to read: 

"39-71-2505. Payment of unfunded liability for injuries resulting from accidents occurring before 

19 July 1, 1990. { 1) The state fund shall pay for tl-,e cost of administering and paying claims for injuries 

20 resulting from accidents that occurred before July 1, 1990, not covered by any other funding source, by 

21 borrowing from the reserves accumulated from premiums paid to the state fund, based upon wages payable 

22 on or after July 1, 1990, and invested by the board of investments, from time to time, the amount that the 

23 state fund determines and that the budget director certifies, as provided in 39-71-2354, will be needed to 

24 pay for administering and paying the claims for the ensuing year, 

25 12) {a) In January of each year, prior to the start of the following fiscal year, the state fund shall 

26 forward to the budget director information pertaining to the amount that the state fund will borrow for the 

27 ensuing fiscal year to pay for the cost of administering and paying claims for the injuries provided for in 

28 subsection (1 ), In addition, the state fund shall forward to the budget director the schedule of projected 

29 liability payments and cash needs on which the amount to be borrowed is based. The schedule must include 

30 but is not limited to total projected liability payments, loans and bond debt payments, revenue from the old 
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fund liability tax provided for in 39-71-2503, projected fiscal yearend cash, and the projected fiscal yea rend 

2 cash for the year 2007. 

3 (bl (ii There is imposed on each employer a workers' compensation old fund liability tax as provided 

4 in 39-71-2503. The employer old fund liability tax is an amount equal to 0.5% of the employer's payroll 

5 for wages paid in the preceding salsndar quarter payroll period for wages paid for employment, as defined 

6 in this part. 

7 (ii) The employee old fund liability tax is an amount equal to 0.2% of the employee's wages in the 

8 preceding calendar Ejuarter payroll period for wages paid for employment, as defined in this part. 

9 (iii) The old fund liability tax is an amount equal to 0.2% on the profit of each separate business 

10 of a sole proprietor and on the distrit;iutive share of ordinary income of each subchapter S. corporation 

11 shareholder, partner of a partnership, or member or manager of a limited liability company. 

12 (iv) The rate of the employer old fund liability tax determined by this section includes the 0.28% 

13 employer old fund liability tax provided for in 39-71-2503. 

14 IV) (Al The employer old fund liability tax that is in excess of the 0.28% tax provided for in 

15 39-71-2503 terminates at the end of fiscal year 2007. 

16 (B) If the debt service account has sufficient funds to pay outstanding bonds or if no bonds are 

1 7 outstanding, the old fund liability tax may not be imposed after the end of fiscal year 2007. 

18 (vi) The old fund liability tax described in this section must be collected and deposited as provided 

19 in 39-71-2503 and 39-71-2504. 

20 (3) If in any January the cumulative projected amount to be borrowed by the state fund from 

21 reserves accumulated from premiums paid to the state fund based on wages payable on or after July 1, 

22 1990, to administer and pay claims for injuries resulting from accidents that occurred before July 1, 1990, 

23 riot including any outstanding bonds as of May 13, 1993, exceeds $80 million for the following fiscal year, 

24 the tax rate on the persons subject to the old fund liability tax must be increased by 0.05% for the 

25 following fiscal year over the current tax rate. If in any January the projected fiscal yearend cash balance 

26 for the current fiscal year exceeds $25 million, the tax rate on the persons subject to the old fund liability 

27 tax must be reduced by 0.05% from the current tax rate for the following fiscal year. 

28 (4} The total tax on the persons subject to the old fund liability tax may not exceed 0.75%. 

29 (5} The budget director shall certify the cash flow projections of the state fund required by this 

30 section and shall notify the department of revenue no later than April 1 of the rate of tax to be collected 
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pursuant to this section." 

2 

3 NEW SECTION. Section 33. Severability. If a part of [this act] is invalid, all valid parts that are 

4 severable from the invalid part remain in effect. If a part of [this act] is invalid In one or more of its 

5 applications, the part remains in effect in all valid applications that are severable from the invalid 

6 applications. 

7 

8 NEW SECTION. Section 34. Saving clause. [This act] does not affect rights and duties that 

9 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

10 act]. 

11 

12 NEW SECTION. Section 35. Codification instruction. I 1) [Sections 1 through 5 and 7] are intended 

13 to be codified as an integral part of Title 15, chap·:er 30, part 2, and the provisions of Title 15, chapter 30, 

14 part 2, apply to [sections 1 through 5 and 7]. 

15 (2) [Section 61 is intended to be codified as an integral part of Title 39, chapter 71, part 25, and 

16 the provisions of Title 39, chapter 71, part 25, apply to [section 6]. 

17 

18 NEW SECTION. Section 36. Coordination instruction. If Senate Bill No. 119 is passed and 

19 approved, then [section 41, amending 15-30-204, [section 51, amending 39-71-2503, and [section 61, 

20 amending 39-71-2505 in Senate Bill No. 119, are void. 

21 

22 NEW SECTION. Section 37. Effective dates. I 1) [Sections 1, 20 and 33 through 36 and this 

23 section I are effective July 1, 1997. 

24 12) [Sections 3 through 7, 9 through 12, 17 through 19, 21, 22, 24 through 30, and 32 are 

25 effective January 1, 1998. 

26 (3) [Sections 2, 8, 13 through 16, 23, and 31 I are effective January 1, 1999. 

27 -END-
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STATE OF MONTANA - FISCAL NOTE 
Fiscal Note for HB0S61, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act furthering the renewal of state government by harmonizing the definitions of 
"wages" and "employment"; by reengineering, restructuring, and combining the reporting and 
remittance of employer taxes; by coordinating the administration of the state's income tax 
and old fund liability tax withholding, unemployment insurance tax, and the employers,' 
share of the old fund liability tax so that all reports and remittances must be made to 
the department of revenue thereby providing an employer the convenience of dealing with 
only one state agency. 

ASSUMPTIONS. 
1. Section 19 of this bill would amend 39-51-204(3) (a), to make church employees (non­

clergy) subject to Unemployment Insurance tax. Many churches currently elect to 
have UI coverage on their employees. As this section is written, UI benefits would 
become available to church employees. Also, The UI system does not track or collect 
information that would allow us to determine the number of potential claimants that 
would be able to draw benefits. The impact to the UI Trust Fund would be minimal. 

2. Section 19 of this bill would amend 39-51-204(1) (d), to exempt licensed real estate 
brokers or sales persons; make insurance and securities salespersons subject to UI. 
Also, 39-51-204(1) (k) eliminates the exclusion for those who perform service in the 
employ of a hospital if the service is performed by a patient of the hospital. A.~d, 
39-51-201(1) (o) excludes service performed by an individual who is sentenced to 
perform court-ordered community service or similar work. There would be minimal 
impact to the UI Trust Fund. There is no data available on these groups to 
de~ermine how many would draw benefits or how many more employers would pay UI tax. 

FISCAL IMPACT: 

Expenditures: 
The consolidation of payroll-based functions proposed in this bill will require one-time 
implementation costs of $973,000 in FY98 and $359,000 in FY99 as follows: 

Contracted Services 
Bus. Process Reengineering 
Computer Processing 
Eq--.iipment 

Total 

FY98 
Difference 

$247,000 
316,000 
210,000 
200,000 

$973,000 

FY99 
Difference 

$197,000 
0 

162,000 
0 

$359,000 

These costs will be funded sot general fund, and SO\ federal funds.These initial 
implementation costs are based upon a proposed implementation date of January 1, 1999 for 
the new system. 

LONG RANGE EFFECTS OF PROPOSED LEGISLATION 

A cost/benefit feasibility study performed by Andersen Consulting, projects the proposal 
to be cost effective, within five years. Andersen Consulting estimated integration 
benefits to the state of Montana to be $1 - $5 million over five years: 

A. System Benefits(in millions) 

Low 
Cost Reductions: 

Personnel, Space 
System Charges $ 2.2 

Revenue Enhancements 
Audit Revenue, 
Increased Collections LL.1, 

TOTAL BENEFITS $ 5. 4 

~£&IfuT DIRECT~ - / ~~X,J 
Office of Budget and Program Planning 

High 

$ 3.1 

~ 
$ 9.5 

BETTY LOU KASTEN, PRI~.ARY SPONSOR DATE 

Fiscal ~ote for HB0561, as introduced 
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Fiscal Note Request, HB0561, as introduced 
Page 2 
(continued) 

LONG-TERM :MPACTS, cont. 

8. Svstem Costs (in millions) 

Audit perso~~el, 
Space and relocation, 
Business ?rocess 
Reengineer1n~. and 
s:,stems 

TOTAL COSTS 

C. NET INTEGRATION BENEFITS 

ilL.l.l 

$ 1 aJ. 

$ (4. 4) 

U.J. 

The Andersen estimate includes systems costs of $885,600 ($285,600 to modify the current 
Withholding System plus $600,000 to maintain and enhance the system during the two-year, 
re-write period). After the study was completed, the Department of Revenue determined, 
and Andersen concurred, it was not cost beneficial to modify the current system given the 
age and condition of the current system. Tl:.e technology direction of the Department is 
reflected in House Bill 188. 

The Departments have since revised the Andersen estimates to reflect updated revenue 
estimates, benefits and cost savings and system costs. The Departments estimate benefits 
will exceed costs by $1 million over five years. 

Employer Savings: 

Andersen Consulting, in their cost/benefit analysis, estimated that approximately 28,300 
Montana employers would each save $400 - $1,000 per year through reduced compliance burden 
under the new initiative. The firm estima·:es total savings each year to Montana employers 
of nearly $13 million. That figure is based upon the full integration of employer 
registration, wage reporting and report processing, enforcement, audit and examination, 
and appeals and dispute resolution between the two agencies. 

Other Impacts: 

Section 23 of this bill amends 39-51-1301 which allows for penalty and interest as 
provided in Section 16 of this same bill. Section 16 of this bill states that a $50 
penalty will be assessed for a delinquent report. It is estimated that currently there is 
an average of 6,259 UI notices of delinqu,,,nt reports. A $50 penalty would generate 
$312,966. Assuming that these same employ,2rs who are assessed the penalty are also 
delinquent on income tax withholding and old fund liability tax, the UI portion of the 
penalty assessment would be 1/3 of the $312,966, or $104,322. 

Section 16 of this bill allows in 15-30-205' (3) the penalty due to change from 10% and 15% 
on unpaid taxes to 2% per month with a maxi.mum of 24\. We do not have data that track the 
number of employers that have paid their d-elinquent accounts by the 8-9 month period or 
the point to where the 21 per month would exceed the current UI rate of 101-15%. It is 
therefore, not possible to determine the irtcrease or decrease resulting from this change 
in interest rate. 

In Section 16 of this bill, 15-30-209 (5) would increase the penalty assessed for filing a 
subpoena. Currently UI assesses a $40 penalty and this bill would change that penalty to 
$50. There has been an average of 207 subpoenas filed for a penalty of $8,280. The 
additional $10 charge would result in another $2,070 in UI penalty collected. 

In Section 16, 1n 15-30-209 (S)b allows for an additional $100 in penalty charged to 
employers who fail to honor the subpoena. There are approximately 18 employers a year who 
fall into this category which would create an additional $1,800 in penalty revenue. 

Additional revenues to the Unemployment Insurance Trust Fund would be minimal. 

Penalty a~d Interest revenue would increase possibly $108,192 in CY99, only one quarter of 
which would be attributable to FY99: 

6,259 delinquent notice @$50 each 
207 subpoenas additional $10 each 

18 fail to respond to subpoena @$100 ea 

03277 UI Penalty & Interest 

$104,322 
2,070 

$ 1,800 
$108,192 
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HOUSE BILL NO. 561 

HB0561.02 

APPROVED BY COM 
ON TAXATION 

2 INTRODUCED BY KASTEN, RANEY, DEVLIN, BENEDICT, SIMON, VANVALKENBURG, STANG, 

3 BARTLETT, FOSTER, HALLIGAN, THOMAS, HARP, MERCER, KEATING, FELAND, STORY, JERGESON, 

4 CHRISTIAENS, FRANKLIN, HIBBARD 

5 

6 A BILL FOR AN ACT ENTITLED: "AN ACT FURTHERING THE RENEWAL OF STATE GOVERNMENT BY 

7 HARMONIZING THE DEFINITIONS OF "WAGES" AND "EMPLOYMENT"; BY REENGINEERING. 

8 RESTRUCTURING, AND COMBINING THE REPORTING AND REMITTANCE OF EMPLOYER TAXES; BY 

9 COORDINATING THE ADMINISTRATION OF THE STATE'S INCOME TAX AND OLD FUND LIABILITY TAX 

10 WITHHOLDING, UNEMPLOYMENT INSURANCE TAX, AND THE EMPLOYERS' SHARE OF THE OLD FUND 

11 LIABILITY TAX SO THAT ALL REPORTS AND REMITTANCES MUST BE MADE TO THE DEPARTMENT OF 

12 REVENUE THEREBY PROVIDING AN EMPLOYER THE CONVENIENCE OF DEALING WITH ONLY ONE STATE 

13 AGENCY; AND AMENDING SECTIONS 15-1-302, 15-2-302, 15-30-201, 15-30-202, 15-30-203, 

14 15-30-204, 15-30-207, 15-30-208, 15-30-209, 37-31-101, 39-51-201 , 39-51-204, 39-51-301, 

15 39-51-1109, 39-51-1110, 39-51-1301, 39-51-1303, 39-51-2108, 39-51-2402, 39-71-123, 39-71-401, 

16 39-71-2501, 39-71-2503, AND 39-71-2505, MCA." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 NEW SECTION. Section 1. Confidentiality. Reports and returns required to be filed under this part 

21 are confidential, subject to the limitations contained in 39-51-603(3) and 14). 

22 

23 NEW SECTION. Section 2. Application and distribution of payments. 11) Except as provided by 

24 rule, tax payments including delinquent tax, penalty, and interest must be applied to the taxpayer's 

25 account, prorated on the basis of the amount of each tax due to the amount of the total tax due, and 

26 distributed to the appropriate fund accounts as required by law. 

27 (2) Payment of a penalty assessed for late filing of a report for which there is no tax due for the 

28 period must be applied to the employer's liability for the penalties and equally distributed to the fund 

29 accounts specified by law among the tax types the report covers. 

30 
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NEW SECTION. Section 3. Statute of limitations. 11) In the case of a nonfiled return, the 

2 department may, at any time, audit the employer or estimate the tax due from any information in its 

3 possession and issue an assessment for the amount of the tax, penalty, and interest the department 

4 determines to be due. 

5 12) If the department determines, pursuant to a review conducted pursuant to 15-30-145, that any 

6 return is incorrect, it may revise the return within !i, years of the due date of the original return, within 5 

7 years of the date the return was filed, or 1 year from the date an amended return was filed, whichever is 

8 later. 

9 (3) Notwithstanding the provisions of subsection (2), if an employer purposely or knowingly files 

10 a false or fraudulent return, with intent to evade the tax, the amount of tax, penalty, and interest due may 

11 be determined at any time after the return is filed and collected at any time after it becomes due. 

12 14) For the purposes of this section, a return filed before the due date is considered to be filed on 

13 the due date. 

14 15) The statute of limitations is suspended during any time in which an employer-employee 

15 relationship determination has been appealed as provided in 15-1-211, and the time for assessment extends 

16 for an additional 1 year from the date the decision becomes final. 

17 

18 NEW SECTION. Section 4. Credits and refunds -- period of limitations. (1) If the department 

1 9 determines by examination of an employer's account, or upon claim filed by an employer, that the employer 

20 has overpaid the amount of tax, penalty, or interest. the amount of the overpayment may be refunded to 

21 the employer or applied to current or future obl'1gations of any tax, penalty, or interest for any tax contained 

22 in this title at the discretion of the taxpayer. 

23 (2) A credit or refund may be allowed only if the claim is filed or the determination is made within 

24 5 years of the due date prescribed for filing a report or 1 year from the date of the notification of the 

25 overpayment by the department. 

26 13) The department shall notify the employer of the overpayment and the credit or refund options 

27 available to the employer. A credit must be applied to the employer account unless directed otherwise by 

28 the employer. 

29 14) If a claim is disallowed, the department shall notify the employer. The decision disallowing the 

30 cl aim is subject to review as provided in 1 5-1-211. 
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(5) Interest is: 

2 ( a) allowed on an overpayment at the same rate as charged for late tax payments under this part; 

3 (b) payable from the due date of the payment or the date overpayment was verified, whichever 

4 is later; 

5 (c) not payable if the overpayment is applied to current or future obligations with the department. 

6 (6) Interest is not allowed if the overpayment is refunded within 45 days from the date the 

7 employer directs the department to refund the overpayment. 

8 (7) If additional information is required to verify the amount of the overpayment, the 45-day period 

9 in subsection (61 does not begin until the information is provided. 

10 

11 NEW SECTION. Section 5. Employment defined and exclusions from definition of employment. 

12 ( 1) As used in this part "employment", subject to the provisions of subsection ( 21, means the service by 

13 an employee for an employer. 

14 (21 The term "employment" does not include; 

15 (al household and domestic service in a private home, local college club, or local chapter of a 

16 college fraternity or sorority, except as provided in 15-30-201 (4)(c); 

17 (b) service performed by a dependent, as defined in 26 U.S.C. 152, of a sole proprietor for whom 

18 an exemption may be claimed by the employer under the Internal Revenue Code or service performed by 

19 a sole proprietor's spouse for whom an exemption based on marital status may be claimed by the sole 

20 proprietor pursuant to 26 U.S.C. 7703; 

21 (c) service performed as a freelance correspondent or newspaper carrier if the person performing 

22 the service, or a parent or guardian of the person performing the service in the case of a minor, has 

23 previously acknowledged or acknowledges in writing that the person performing the service and the service 

24 are not covered for unemployment insurance purposes. As used in this subsection: 

25 (ii "freelance correspondent" is a person who submits articles or photographs for publication and 

26 is paid by the article or by the photograph; and 

27 (ii) "newspaper carrier" means a person who provides a newspaper with the service of delivering 

28 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally 

29 to the employee's main duties, carries or delivers papers. 

30 Id) service performed as a licensed real estate broker or salesperson under Title 37, chapter 51; 
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1 (e) service performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber 

2 who is licensed under Title 37, chapter 30, and: 

3 (i) who has acknowledged in writing that the cosmetologist or barber working under contract is not 

4 covered by unemployment insurance and workers' compensation; 

5 (ii) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined 

6 in 37-30-101, which contract must show that the cosmetologist or barber: 

7 (A) is free from all control and direction of the owner in the contract; 

8 (B) receives payment for service from individual clientele; and 

9 (Cl leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

1 0 knowledge; and 

11 (iii) whose contract gives rise to an action for breach of contract in the event of contract 

12 termination. The existence of a single license for the cosmetology salon or barbershop may not be 

13 construed as a lack of freedom from control or direction under this subsection. 

14 (f) casual labor not in the course of an employer's trade or business performed in any calendar 

15 quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by 

16 an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

17 means that the service is performed during at least 24 days in the same quarter. 

18 (gl service performed by sole proprietors, working members of a partnership or a limited liability 

19 partnersh,p, or members of a member-managed limited liability company that has filed articles of 

20 organization with the secretary of state; 

21 (h) service performed for the installation of floor coverings if the installer: 

22 (i) bids or negotiates a contract price based upon work performed by the yard or by the job; 

23 (ii) is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

24 (iii) may perform service for anyone without limitation; 

25 (iv) may accept or reject any job; 

26 (v} furnishes substantially all tools and equipment necessary to provide the service; and 

27 (vi) works under a written contract that: 

28 (Al gives rise to a breach of contract action if the installer or any other party fails to perform the 

29 contract obligations; 

30 (Bl states that the installer is not covered by unemployment insurance; and 
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(C) requires the installer to provide a current workers' compensation policy or to obtain an 

2 exemption from workers' compensation requirements; 

3 (i) service performed by a direct seller. As used in this subsection, "direct seller" means a person: 

4 (i) who sells, or offers for sale, a tangible consumer product, including but not limited to cosmetics, 

5 vacuum cleaners, and cleaning products at the home of the consumer; 

6 (ii) whose pay is determined by the quantity of product sold; and 

7 (iii) who works under a written contract that states the person will not be treated as an employee; 

8 (j) service performed by a petroleum land professional. As used in this subsection, "petroleum land 

9 professional" means a person who: 

1 O (i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

11 negotiating a business agreement for the exploration or development of minerals; 

12 (ii) Is paid for service that is directly related to the completion of a contracted specific task rather 

13 than on an hourly wage basis; and 

14 (iii) performs all service as an independent contractor pursuant to a written contract; 

15 (k) service performed by an ordained, commissioned, or licensed minister of a church in th, exercise 

16 of the church's ministry or by a member of a religious order in the exercise of duties required by the order; 

17 (I) service performed by an individual receiving rehabilitation or remunerative work in a facility 

18 conducted for the purpose of carrying out a program of rehabilitation for those individuals whose earning 

19 capacity is impaired by age or physical or mental deficiency or injury or providing remunerative work for 

20 individuals who, because of impaired physical or mental capacity, cannot be readily absorbed in the 

21 competitive labor market; 

22 (m) service performed as part of an unemployment work-relief or work-training program assisted 

23 or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the 

24 state by an individual receiving work relief or work training; 

25 (n) service performed by an inmate of a state prison or other state correctional or custodial 

26 institution; 

27 (o) service by an individual who is sentenced to perform court-ordered community service or similar 

28 work; 

29 (p) service performed for aid or sustenance only; 

30 (q) active service as members of the regular armed forces of the United States, as defined in 10 
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3 

4 

U.S.C. 101 (331; 

(r) agricultural labor; or 

(s) service performed by an independent contractor. 

,. 
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5 NEW SECTION. Section 6. Employment defined and exclusions from definition of employment. 

6 {ll As used in this part "employment", subject to the provisions of subsection (2), means the service by 

7 an employee for an employer. 

8 (2) The term "employment" does not include: 

9 (a) household and domestic service in a private home, local college club, or local chapter of a 

10 college fraternity or sorority, except as provided in 39-71-2501 {4) {c); 

11 (bi service performed by a dependent, as defined in 26 U.S.C. 152, of a sole proprietor for whom 

12 an exemption may be claimed by the employer under the Internal Revenue Code or service performed by 

13 a sole proprietor's spouse for whom an exemption based on marital status may be claimed by the sole 

14 proprietor under 26 U.S.C. 7703; 

15 {cl service performed as a freelance correspondent or newspaper carrier if the person performing 

16 the service, or a parent or guardian of the person performing the service in the case of a minor, has 

17 previously acknowledged or acknowledges in writing that the person performing the service and the service 

18 are not covered for unemployment insurance purposes. As used in this subsection: 

19 (i) "freelance correspondent" is a person who submits articles or photographs for publication and 

20 is paid by the article or by the photograph; and 

21 (ii) "newspaper carrier" means a person who provides a newspaper with the service of delivering 

22 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally 

23 to the employee's main duties, carries or delivers papers. 

24 Id) service performed as a licensed real estate broker or salesperson under Title 37, chapter 51; 

25 {e) service performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber 

26 who is licensed under Title 37, chapter 30, and: 

27 Ii) who has acknowledged in writing that the cosmetologist or barber who is working under contract 

28 is not covered by unemployment insurance and workers' compensation; 

29 Iii) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined 

30 in 37-30-101, which contract must show that the cosmetologist or barber: 
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1 (A) is free from all control and direction of the owner in the contract; 

2 (B) receives payment for service from individual clientele; and 

3 (Cl leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

4 knowledge; and 

5 (iii) whose contract gives rise to an action for breach of contract in the event of contract 

6 termination. The existence of a single license for the cosmetology salon or barbershop may not be 

7 construed as a lack of freedom from control or direction under this subsection. 

8 (f) casual labor not in the course of an employer's trade or business performed in any calendar 

9 quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by 

10 an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

11 means that the service is performed during at least 24 days in the same quarter. 

12 (g) service performed by sole proprietors, working members of a partnership or a limited liability 

13 partnership, or members of a member-managed limited liability company that has filed articles of 

14 organization with the secretary of state; 

15 (h) service performed for the installation of floor coverings if the installer: 

16 (il bids or negotiates a contract price based upon work performed by the yard or by the job; 

17 (ii) is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

18 (iii) may perform service for anyone without limitation; 

19 (iv) may accept or reject any job; 

20 (v) furnishes substantially all tools and equipment necessary to provide the service; and 

21 (vi) works under a written contract that: 

22 (A) gives rise to a breach of contract action if the installer or any other party fails to perform the 

23 contract obligations; 

24 (B) states that the installer is not covered by unemployment insurance; and 

25 (Cl requires the installer to provide a current workers' compensation policy or to obtain an 

26 exemption from workers' compensation requirements; 

27 (i) service performed by a direct seller. As used in this subsection, "direct seller" means a person: 

28 (i) who sells, or offers for sale, a tangible consumer product, including but not limited to cosmetics, 

29 vacuum cleaners, and cleaning products at the home of the consumer; 

30 (iii whose pay is determined by the quantity of product sold; and 
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1 (iii) who works under a written contract that states the person will not be treated as an employee; 

2 (j) service performed by a petroleum land professional. As used in this subsection, "petroleum land 

3 professional" means a person who: 

4 (i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

5 negotiating a business agreement for the exploration or development of minerals; 

6 (iii is paid for service that is directly related to the completion of a contracted specific task rather 

7 than on an hourly wage basis; and 

8 (iii) performs all service as an independent contractor pursuant to a written contract; 

9 (k) service performed by an ordained, commissioned, or licensed minister of a church in the exercise 

10 of the church's ministry or by a member of a religious order in the exercise of duties required by the order; 

11 (ll service performed by an individual receiving rehabilitation or remunerative work in a facility 

12 conducted for the purpose of carrying out a program of rehabilitation for those individuals whose earning 

13 capacity is impaired by age or physical or mental deficiency or injury or providing remunerative work for 

14 individuals who, because of impaired physical OI' mental capacity, cannot be readily absorbed in the 

1 5 competitive labor market; 

16 (rn) service performed as part of an unemployment work-relief or work-training program assisted 

17 or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the 

1 B state by an individual receiving work relief or work training; 

19 In) service performed by an inmate of a state prison or other state correctional or custodial 

20 institution; 

21 (o) service by an individual who is sentenced to perform court-ordered community service or similar 

22 work; 

23 (pl service performed for aid or sustenance only; or 

24 (qi service performed by an independent contractor. 

25 

26 NEW SECTION. Section 7. Special review procedure for certain tax issues that involve 

27 unemployment insurance benefit claim -- notice -- appeal. (1) As used in this section, the following 

28 definitions apply: 

29 (a) "Administrator" means the administrator of the income and miscellaneous tax division, 

30 department of revenue. 
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(b) "Board" means the state tax appeal board established by 15-2-101. 

2 (c} "Claimant" means an individual who has filed a claim for unemployment insurance benefits 

3 under Title 39, chapter 51, and has asserted that the individual's employer inaccurately or incompletely 

4 reported the individual's wages. 

5 (di "Employer" means an employer as defined in 39-51-202, that has a potential tax liability arising 

6 from the inaccurate or incomplete reporting of a claimant's wages. 

7 (e} "Interested party" means the claimant, the employer, or the department of labor and industry. 

8 (2) (a} The department shall promptly investigate whether wages earned by the claimant were 

9 properly reported by the employer. Upon completion of the investigation, the department shall issue a 

10 written determination stating whether the wages were properly reported and, if not, the correct amount 

11 of reportable wages earned by the claimant. A copy of the determination must be mailed to each interested 

1 2 party at the last-known address of each party. 

13 lb} The determination is final unless an interested party, within 10 calendar days of the mailing of 

14 the determination, makes a written application for reconsideration of the determination or makes a written 

15 appeal of the determination. A late-filed application for reconsideration may be accepted by the department 

16 upon a showing of good cause in writing. 

17 (c} The written application or appeal must specify the reasons for the application or appeal and 

18 provide any other information relevant to the application or appeal. 

19 Id) An interested party may appeal the reconsideration of a determination by making a written 

20 appeal within 10 calendar days of the mailing of the notice of the redetermination. A late-filed application 

21 for reconsideration may be accepted by the department upon a showing of good cause in writing. 

22 (3) (a) Upon appeal of a determination or redetermination, the administrator or a person appointed 

23 by the administrator shall hold an informal hearing that may be conducted by telephone or video 

24 conference. After the hearing, the administrator or a designee shall promptly make findings of fact and 

25 conclusions of law and affirm, modify, reverse, or remand the determination or redetermination. A copy 

26 of the decision, with supporting findings of fact and conclusions of law, must be mailed to each interested 

27 party at the last-known address of each party. 

28 (b} (ii The decision is binding on the interested parties unless a written appeal is made to the board. 

29 The appeal must be filed with the board within 1 0 calendar days after notice of the decision was mailed. 

30 A late-filed application for reconsideration may be accepted by the board upon a showing of good cause 

. Legislative 
',Services 

~- Division ·-
- 9 - HB 561 



.. 
55th Legislature HB0561.02 

in writing. 

2 Iii) If the decision becomes final, the department shall proceed as provided in subsection 15). 

3 141 la) An appeal to the board, pursuant to 15-2-302, is initiated by filing a complaint with the 

4 board. The board shall promptly mail a copy of the complaint to each interested party at the last-known 

5 address of each party. 

6 lb) Any interested party who wants to file an answer must do so within 10 calendar days after the 

7 board mails a copy of the complaint. An answer up to 10 days late may be accepted by the board upon 

8 a showing of good cause in writing. 

9 lei The decision of the board is final and binding upon all interested parties unless reversed or 

1 O modified by judicial review. Proceedings for judicial review under this section are subject to the provisions 

11 of the Montana Administrative Procedure Act. 

12 (5) When the department's decision becomes final, whether as the result of appeal, judicial review, 

13 or the lapse of time during which to take an appeal, the interested parties are bound by the decision and 

14 may not contest any issue that was decided as parl of the decision either administratively or judicially. An 

·1 5 employer who is determined to have inaccurately or incompletely reported wages may not contest the issue 

16 of whether wages should have been reported, or the amount of the wages that should have been reported, 

17 once the department assesses taxes on those wages. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 8. Section 15-1-302, MCA, is amended to read: 

"15-1-302. Witnesses -- oaths, contempt, and fees. (1) Oaths to witnesses in any investigation 

by the department may be administered by the dirnctor of revenue or l=lis the director's agent. 

(2) @l In ease any !1.....§ witness shall fail fails to obey ttfiY 2 summons to appear before the 

department or sha',', refuse refuses to testify or answer any material question or to produce records, books, 

papers, or documents when required to do so, steh failure or refusal shall 13e reported to the attorney 

general, who the department shall thereupon institute proceedings in the ~ district court to compel 

obedience to iiRY 2 summons or order of the board or to punish the witness for Stl€-R neglect or refusal to 

obey the summons. 

(b) As required by 15-30-209, the department, in addition to instituting proceedings to compel 

obedience to a summons or order shall, as a part of the proceedings, request the court to issue an order 

requiring the payment of all penalties assessed for the employer's failure to report. 
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(3) Afty- 6 person who sl=iall tostih· testifies falsely in any material matter under consideration by 

2 the department shall be ~ guilty of perjury and shall be punished accordingly. 

3 (4) Witnesses attending an investigation by the department Sfla!l must receive liJ.e the same 

4 compensation as witnesses in the district court. ~ The compensation Sfla!l must be charged to the 

5 proper appropriation for the department." 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 9. Section 15-2-302, MCA, is amended to read: 

"15-2-302. Direct appeal from department decision to state tax appeal board -- hearing. 111 A 

person may appeal to the state tax appeal board a final decision of the department of revenue involving: 

la) property centrally assessed under chapter 23 of tl=iis title; 

(bl classification of property as new industrial property; 

lei any other taxL father than the property tax+, imposed under this title; or 

Id) any other matter in which the appeal is provided by law. 

(21 ifil +fie Except as provided in subsection I2)(b), the appeal is made by filing a complaint with 

the board within 30 days following receipt of notice of the department's final decision. The complaint must 

set forth the grounds for relief and the nature of relief demanded. The board shall immediately transmit a 

copy of the complaint to the department. 

(b) An appeal from the department's determination of whether wages earned by an unemployment 

insurance benefit claimant were properly reported to the department is initiated by filing a complaint with 

the board within 10 days following receipt of notice of the department's final determination. The board shall 

promptly mail a copy of the complaint to each interested party at the last-known address of each party. 

(3) The department shall file with the board an answer within 30 days following filing of a 

complaint, or in cases involving a determination of whether wages earned by an unemployment insurance 

benefit claimant were properly reported to the department. any interested party as defined in [section 

7 ( 1} le}} and the department may file an answer with the board within 10 days after receipt of a copy of 

the complaint filed with the board, and at that time mail a copy to the complainant. The answer must set 

forth the department's response to each ground for and type of relief demanded in the complaint. 

(41 ifil +fie Except as provided in subsection (4)Ibl. the board shall conduct the appeal in 

accordance with the contested case provisions of the Montana Administrative Procedure Act. 

(bl (ii An appeal regarding the determination of whether wages earned by an unemployment 

i
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insurance claimant were properly reported to the department, the appeal must be conducted informally and 

2 may, in the -discretion of the board, be conducted by telephone or other electronic means. The appeal is 

3 not a contested case under provisions of the Montana Administrative Procedure Act. The board, in 

4 conducting the hearing or making its decision, is not bound by the Montana Rules of Evidence. 

5 Iii) The board shall make its final decision within 45 days of the date the appeal is received by the 

6 board. 

7 (5) The decision of the state tax appeal board is final and binding upon all interested parties unless 

8 reversed or modified by judicial review. Proceedings for judicial review of a decision of the state tax appeal 

9 board under this section are subject to the provisions of 15-2-303 and the Montana Administrative 

1 O Procedure Act to the extent that it does not conflict with 15-2-303." 

11 

12 Section 10. Section 15-30-201, MCA, is amended to read: 

13 "15-30-201. Definitions. When used in 1 fi-30-201 through 15-30-209, the following definitions 

14 apply: 

15 (11 "Agricultural labor" means all services performed on a farm or ranch in connection with 

16 cultivating the soil or in connection with raising or harvesting any agricultural or horticultural commodity, 

17 including the raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry, 

18 an9 fur-bearing animals and wildlife. 

19 121 "Domestic or household service" means employment of persons other than members of the 

20 household for the purpose of tending to the aid and comfort of the employer or members of the employer's 

21 family, including but not limited to housecleaning and yard work but does not include employment beyond 

22 the scope of normal household or domestic duties such as home health care or domiciliary care. 

23 +2-+Ll.J. "Employee" means~ 

24 ill an officer, employee, or elected public official of the United States, the state of Montana, or 

25 any political subdivision of the United States or Montana or any agency or instrumentality of the United 

26 States, the state of Montana, or a political subdivision of the United States or Montana. The term also 

27 in eludes~ 

28 lliJ. an officer of a corporation.~ 

29 le) any individual who performs services for another individual or organization having the right to 

30 control the employee as to the services to be performed and as to the manner of performance; 
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(di all classes, grades, or types of employees including minors and aliens, superintendents, 

2 managers, and other supervisory personnel. 

3 f6tlli "Employer" means~ 

4 1fil the person for whom an individual performs or performed any service, of whatever nature, as 

5 an employee of the person. ~owe11er, if the person for whom the individual performs or performed the 

6 sep;ioe does not have control of the pa)·mont of tho wages for tho sor'o'ioo, tho term means the person who 

7 has control of the payment cf wages.~ 

8 (bl a person who pays $1,000 or more in wages within the current calendar year: 

9 (cl a person who pays $1,000 or more in cash for domestic or household service in any quarter 

10 during the current calendar year; 

11 (dl any individual or organization, including state government and any of its political subdivisions 

12 or instrumentalities, partnership, association, trust, estate, joint-stock company, insurance company, limited 

13 liability company or a limited liability partnership that has filed with the secretary of state, or domestic or 

14 foreign corporation or tho receiver, trustee in bankruptcy, trustee or the trustee's successor, or legal 

15 representative of a deceased person who has or had in its employ one or more individuals performing 

16 services for it within this state; or 

17 (el any person found to be an employer under Title 39, chapter 51, for unemployment insurance 

18 purposes is considered an employer for state income tax withholding purposes. 

19 f4Hfil "Independent contractor" means an individual who renders service in the course of an 

20 occupation and: 

21 (a) has been and will continue to be free from control or direction over the performance of the 

22 services, both under contract and in fact; and 

23 (bl is engaged in an independently established trade, occupation, profession, or business. 

24 +&Hfil "Lookback period" means the 12-month period ending the preceding June 30. 

25 fetil.LJfil "Wages", unless specifically exempted under subsection (7l(bl means all remuneration, 

26 ether than fees paid tea public official, for services performed by an employee for the employer, including 

27 the cash value of all remuneration paid in any medium other than cash, mrnept that the term does not 

28 ineludo romuneratien paid: and includes but is not limited to the following: 

29 (il commissions, bonuses, and remuneration paid for overtime work, holidays, vacations and 

30 sickness periods; 
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(iii severance or continuation pay, back pay, and any similar pay made for or in regard to previous 

service by the employee for the employer, other than retirement or pension benefits from a qualified plan; 

and 

J.ilil except those tips that are exempted in subsection (71(b)(v), tips or other gratuities received by 

the employee, to the extent that the tips or gratuities a ref 

f-A± documented by the employee to the employer for tax purposes+ 

(Bl disbursed by the employer from a tip po..Q.!.;,__fil 

(GI added to the oustomer's sill 13y the efl't~ 

M for active service as a member of the rngular armed foroes of the United States, as defined in 

10 u.s.c. 101133); 

fhl- for agricultural laser; 

lo) for domestic service in a private heme, laeal eollogo slue, or local chapter ef a college fraternity 

or sorority; 

Id) for casual labor not in the course of the employer's trade or 13usinoss performed in an.,, calendar 

quarter 13y an employee, unless the cash remuneration paid for tho servioo is $ eO or more and the service 

is performed by an indi•;idual who is regularly eFflplo',·ed b',' the employer to perform the service. ~or 

i,-urposes of this sul3section Id), an indi,•idual is considered to 13e regularly employed 13y an employer during 

a oalendar quarter only if: 

Ii) on each of 24 days during a E1Uarter, the individual 13erforms ser,·iee not in the eeurse sf the 

empls','er's trade or business for the empleyer for same pertion sf the day; and 

{ii) the individual was regularly em played, as detern:1ined under subsection {6){d){i), by tho employer 

in the performance of service during the preceding calendar quarter. 

{e) for services 13y a citizen or resident of the United States for a foreign government or an 

international erganizatien; 

Hl for ser·,ioes performed l:ly an ordained, commissioned, or lieensed A=lin1ster of a chureh in the 

mwreise of the ministry or by a meml3er of a religious order in the eicercise of duties required 13y the order; 

ffi")--- Iii for serviees performed by an individual under 1 B years of age in the deli'o•er',' or distribution 

of newspapers or shopping news, not including doll,•ory or distri13ution to any point for subsequent deli,·ery 

or distribution; or 

Iii) for services performed by an 1ndiv1dual in and at the time of tho sale of newspapers or magazines 
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to ultimate oonsumers unelor an arrangement uneler "•hieh the newspapers or magazines are to 13e selel 13y 

tho ineli,;ielual at a fo<eel pries, wit"1 the ineli,•ielual's eompensation easeel on t"1e retention of t"1e e)wess of 

the prieo over t"1e amount at whieh the newspapers er magazines are ohargeel to the ineli11ielual, w"1ether 

or net tho individual is guaranteeel a minimum amount of eompensation for t"1e ser••ioe er is entitled te be 

ereeliteel with the unsold newspapers er magazines turneel bael\; 

{h) for serviees not in the course of the employer's traele er 13usiness to the e)ctent paid in any 

FnoEiium ot"1er than oash ·,•,•hen the pa·rments are in the form of loEigin§s or meals and the serviees arc 

receives by the employee at the reEjuest of anel for the oon,;enienee of the employer; 

(ii to er for an eA1ployeo as a payA1ent for or e oontri13ution toward the oost of any group plan or 

pre§ram that 13enefits the eA1ployee, inoluding i3ut not limited to life insuranoe, hospitalization insurance for 

the eA1ployee er dependents, and eA1ployees' elui3 aeti,•ities; 

{jl as tips or gratuities that are in aeeordanee with seetion 3qo2{I() or servise oharges that are 

eovereel 13y seetion 3qg1 of the Internal Re,•onue Gode of 1 Q6q, as aITTended and applieai3Ie on January 1, 

1983, reseived 13y persons for serviees renelered 13~• theA1 to patrons of premises lieensed to pro,•iele fooel, 

13everage, or lodging; 

{I() 13y an employer for depenelent oare assistanee actually pro·~ided te or en 13ehalf ef an empleyee 

and for whieh a eredit is allewed under 16 30 186 or 1 6 31 1 31, subjeet to the limitations provided in 

seetion 129(13) of the Internal Re·,•enue Gode as it read on January 1, 1989. (Subseetion (6)(j) terminates 

on oeeurrenee of eentingeney sec. 3, Ch. 6aq, L. 1983.) 

(bl The term "wages" does not include: 

(i) the amount of any payment made by the employer FOR EMPLOYEES, if the payment was made 

pursuant to a aualified plan as defined under the previsions ef the Internal ReYenue Gede estai3Iished for 

employees for: 

(Al retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE 

PROVISIONS OF THE INTERNAL REVENUE CODE; 

(Bl sickness or accident disability under a workers' compensation policy; 

(CJ medical or hospitalization expenses in connection with sickness or accident disability, including 

health insurance for the employee or the employee's immediate family; or 

(D) death, including life insurance for the employee or the employee's immediate family; 

(ii) compensation in the form of meals and lodging, provided the compensation is not includable 
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in gross income for state individual income tax purposes: 

!iii) distributions from a multiple employer welfare arrangement. as defined in 29 U.S.C. 

1002{40HA), to a qualified individual employee; 

1Jv) payments made by an employee to any group plan or program to the extent that the payments 

are not taxable for state income tax purposes; 

{v) tips or gratuities that are in accordance with 26 U .S.C. 3402(k) or service charges that are 

covered by 26 U.S.C. 3401 of the Internal Revenue Code. as amended and applicable on January 1, 1983, 

received by persons for services rendered by them to patrons of premises licensed to provide food, 

beverage, or lodging; or 

(vi) payments that may not be taxed under federal law." 

Section 11. Section 15-30-202, MCA, is amended to read: 

"15-30-202. Withholding of tax from wa!Ies. ill Each employer making payment of wages for 

employment as defined in [section 5] shall withhold from wages a tax determined in accordance with the 

withholding tax tables prepared and issued by the department. Persons on aetivo serviee as moF!'l13ers of 

the regular armed forees of the United States, as defined in 10 U.S.G. 101 (33), are not suajoet to the 

provisions of this seetion. 

(2) An employer who maintains two or more separate establishments within this state is considered 

to be a single employer for the purposes of this part.·· 

Section 12. Section 15-30-203, MCA, is amended to read: 

"15-30-203. Employer liable for withheldiA!J employment taxes. ( 1) Each employer is liable for the 

reports and payments required by 15-30-204, the ar1ounts required to be deducted and withheld under this 

part, and tile amounts plus interest due on the amounts are a tax. With respect to the tax, the employer 

is the taxpayer. 

12) The officer or employee of a corporation whose duty it is to collect, truthfully account for, and 

pay to the state the amounts withheld from tho corporation's employees and who fails to pay tho 

withholdings is liable to the state for the amounts withheld and the penalty and interest due on the 

amounts. 

13) la) Each officer or employee of the corporation is individually liable along with the corporation 
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for filing reports to the extent that the officer or employee has access to the requisite records and for 

2 unpaid taxes, penalties, and interest upon a determination that the officer or employee: 

3 (ii possessed the authority, duty, and responsibility to file reports and pay taxes on behalf of the 

4 corporation; 

5 (iii possessed the authority on behalf of the corporation to direct the filing of reports and payment 

6 of taxes by other employees or agents of the corporation; or 

7 {iii) possessed the authority on behalf of the corporation for directing the filing of tax reports or 

8 the payment of other corporate obligations and exercised that authority resulting in the corporation's failure 

9 to file reports required by this part or pay taxes due as required by this part. 

10 (bl The department is not limited to considering the elements set forth in subsection (3i@l...!Q 

11 establish individual liability and may consider any other available information. 

12 (4i In the case of a corporate bankruptcy, the liability of the individual remains unaffected by the 

13 discharge of penalty and interest against the corporation. The individual remains liable for any reports and 

14 the amount of taxes, penalties, and interest unpaid by the corporation. 

15 (5i For the purpose of determining liability for the filing of reports and the remittance of taxes, 

16 penalties, and interest owed under this part, a member-managed limited liability company must be treated 

17 as a partnership with liability for filing reports and remitting taxes, penalties, and interest owed extending 

18 to each member who was a member at the time the report or taxes were due. 

19 (6) For determining personal liability for the failure to file reports and remit taxes, penalties, and 

20 interest owed by a manager-managed limited liability company, the managers of the limited liability 

21 company are jointly and severally liable along with the limited liability company for reports and any taxes, 

22 penalties, and interest owed. 

23 (7i For determining personal liability for the failure to file reports and remit taxes, penalties, and 

24 interest owed by a limited liability partnership, the partners of the limited liability partnership are jointly and 

25 severally liable, along with the limited liability partnership, for reports and any taxes, penalties, and interest 

26 due. 

27 ~ifil If the employer fails to deduct and withhold the amounts specified in 15-30-202 and 

28 thereafter the tax against which the deducted and withhold amounts would have been credited is paid, tho 

29 amounts required to be deducted and withheld may not be collected from the employer." 

30 
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Section 13. Section 15-30-204, MCA, is amended to read: 

"1 5-30-204. V\'eeld'(, fflOAtkl~•, or aAAual p a'(meAt Reporting and remittance requirements. +++-AR 

eR'l13loyer sui3jeet to the 13ro,·isions of 15 30 202 and 15 30 203 whose total liasilit~· for withholdings during 

the preceding looki3ack 13eriod was $12,000 or grnater shall file a return in the forR'I and containing the 

inforR'lation that R'lay so required sy the de13artment and shall pay the aR'lount required i3~• 15 30 202 to 

se doduoted and withheld sy the eR'l13loyer froR'I wages 13aid during the 13roooding 13ayroll 13eriod. The 

pa•,•ffient R'IUSt be subR'litted on or before the date on whieh federal ineome taJ< weekly •1,•ithholding 

payR'lents are due. On or i3efore the last da~· of ,0,13ril, July, OetotJer, and January, the eR'lployer shall file 

a return in the forR'I ans eontaining the inforR'lation required sy the separtR'lont. The i:iuarterly returns for 

eR'lployers sutJjeet to this subseetion ffiust be lclsod w suffiR'larize ans asjust pa•;ffients and to request 

refunds of overpa~•ffionts. The eR'lpleyer shall also file the annual stateffient as requires sy 15 30 207. 

m An eR'lployer subject to the provisions sf 15 30 202 and 15 30 203 whose total liasility for 

withholsings suring the preceding lool(bael( period was less than $12,000 but greater than $1,199 shall 

reR'lit a R'lonthly payffient ts t11e dopartR'lent fer the aR'lount required By 16 30 202 ts se deduetes and 

withheld B( the eR'lpleyer from wages paid during the preeeding ffiOnth. The R'lonthly payR'lent R'IUSt Be 

suBR'litted on or i3efore the 15th day of the ffiOAth following the payment of the wages. The eA1pleyer 

subjeet to this susseetion shall, on or before February 28 of the •rear following payR'lent of the wages, file 

an annual return in the form and oontaining the interR'lation required by the departffient and tho annual 

stateAlent required by 1 6 30 207. Tl1e annual returns fer OAlployers subject to this suBseetion R'lust BO used 

to SUR'IR'larizo and adjust payffients and to request refunss of overpayA1ents. 

( 11 For the purposes of this section, employers shall remit their taxes in accordance with the 

appropriate remittance schedule as follows: 

(a) Employers whose total liability for state income tax withholding during the preceding lookback 

period was $12,000 or more shall remit on an "accelerated schedule", which is the same as the employer's 

federal due dates for federal tax deposits. 

(b) Employers whose total liability for state income tax withholding during the preceding lookback 

period was less than $12,000 but more than $1,199 shall remit on a "monthly schedule" for which the 

remittance due date is on or before the 15th day of the month following the payment of wages. 

le) Employers whose total liability for state ,ncome tax withholding during the preceding lookback 

period was less than $1,200 shall remit on a "quarterly schedule" for which the remittance due date is on 
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or before the last day of the month following the close of each calendar quarter. 

Id) Employers who are not subiect under Title 39, chapter 51, for unemployment insurance and 

whose total liability for state income tax withholding, or if state income tax withholding is not required, 

whose total liability for old fund liability tax during the preceding lookback period was less than $1,200, 

may remit on an "annual schedule" for which the remittance is due on or before February 28 of the year 

following payment of wages. 

12) (a) Every employer is required to file a report quarterly in the form required by the department. 

lb) The report is due on or before the last day of the month following the close of the calendar 

quarter. 

(cl An employer who is not subject under Title 39, chapter 51, to unemployment insurance may 

elect to file an annual report on or before February 28 for the preceding calendar year. 

(d) An employer who has no payroll during a quarter may elect to report "no wages paid this 

quarter" using alternative reporting methods provided in department rules. 

(e) An employer, in addition to the scheduled reports and remittances, must file the annual report 

and wage statements as required by 15-30-207. 

(3) (a) If the tetal aFflOURt et the ta>c withheld b~• aR efflployer uRder the pro.,,isieRs ef 1 a 30 202 

upoR the wages of all efflpleyees of aRv efflployer is less thaR $1,200 for the 13reeeding lookbaek 13eriod, 

the effl13leyer shall, on or before F'ebruary 28 of the year suooeediRg that iR which the wages were 13aid, 

file aR annual return in the forffl reEjuirod b~< the departfflent, together with the annual statefflent reEjuired 

by 1 § 30 207, and shall at the saffle tiffle 13a~' the aFfleuRt roEjuired to be deducted and withheld by the 

efflployer froffl all wages paid during the 13reoeding calendar year. 

(b) /\n efflployer subject te the pro.,,isions of this subseetion (3) Fflay eleet to refflit Fflonthly 

13avfflents. If an employer elects to maim month!~' 13avmeRts, the em13leyer shall remit monthly 13ayments 

suring the entire ~•ear ans is subJeet to the same interest ans penaltv pro,0isions as employers subject to 

the provisions of subsectieR (2). 

(3) la) Except as provided in subsection I3)(g), payments are due as required according to the 

remittance schedule for each employer. 

Mill If an employer subject to the provisions of #tis subsection~ J..llli!l does not file the annual 

return requires by subseetion (3)ia), comply with the requirements of this section, the employer is may be 

subject to the payment and filing pro•,isions of quarterly reporting schedule provided in subsection (2)ifil 
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and to the quarterly remittance schedule provided in subsection (1 )(c) until the department determines from 

2 the employer's subsequent filing and payment history that the employer will file and remit in a timely 

3 fashion. 

4 ~ID On or before November 1 of each year, the department shall notify the employers subject 

5 to the provisions of this section of the employers' remittance schedules for the following calendar year 

6 based upon the department's review of the preceding lookback period. 

7 fa+@ A Except as provided in subsection (3)(g), a new employer or an employer with no filing 

8 history is subject to the provisions of subsestion (2f the quarterly remittance schedule in subsection 11 )le) 

9 until the department is able to determine the employer's proper remittance schedule by a review of the 

1 O employer's first complete lookback period. 

11 lei An employer who is subject to the quarterly schedule in subsection ( 1 )(c) may elect to remit 

12 payments on a more frequent basis. An employer who is on an annual schedule may elect to remit monthly 

13 or quarterly payments. 

14 (f) An employer who exceeds either threshold as defined in 15-30-201 (4)(b) and (4)Icl. must begin 

15 withholding state income tax on or before the last day of the month following the quarter in which the 

16 wages paid exceeded the threshold requirements. The employer is subject to the quarterly remittance 

17 schedule until the department is able to determine the employer's proper remittance schedule by a review 

1 8 of the employer's first complete lookback period. 

1 9 lg) An employer who is not subject to unemployment insurance under Title 39, chapter 51, and 

20 whose estimated annual state income tax withholding, or if state income tax withholding is not required, 

21 whose estimated old fund liability tax, is not expected to exceed $1,199 for the calendar year may remit 

22 according to the annual schedule and report annually on or before February 28. 

23 (h) An employer may use alternative remiHance methods in conjunction with the department's 

24 electronic remittance program in accordance with department rules. 

25 ™ill If the department has reason to believe that collection of the amount of any tax withheld is 

26 in jeopardy, it may proceed as provided for under 1 s 30 312 with respect to jeopardy assossfl'lents of 

27 IRGOR'IO taH 15-1-703. 

28 ifil_ Each employer shall keep true and accurate payroll records containing the information that the 

29 department may prescribe by rule. Those records must be open to inspection and audit and may be copied 

30 by the department or its authorized representative at any reasonable time and as often as may be 

Legislative 
,Services 
:~, Division ·-· 

- 20 - HB 561 



5 5th Legislature HB0561.02 

necessary. An employer who maintains its records outside Montana shall furnish copies of those records 

2 to the department at the employer's expense." 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Section 14. Section 15-30-207, MCA, is amended to read: 

"15-30-207. Annual statement by employer. ( 1) Every employer shall, on or before February 28 

in each year, file with the department a wage and tax statement for each employee in StlBfl the form and 

summarizing StlBfl information as the department requires, including the total wages paid to the employee 

during the preceding calendar year or any part thereof of the calendar year and showing the total amount 

of the federal income tax deducted and withheld from StlBfl the wages and the total amount of the tax 

deducted and withheld therefrom from the wages under the provisions of 15-30-201 through 15-30-209 

and 39-71-2503. 

(2) The annual statement filed by an employer with respect to the wage payments reported 

constitutes full compliance with the requirements of 15-30-301 relating to the duties of information agents, 

and Re additional information return is not required with respect to StlBfl the wage payments. 

(<l) In addition to any other penalty provided by la-.v, the failure of an employer to furnish a 

statement as required b1• subseetion (11 subjeets the employer to a penalty of $e for each failure, provided 

that the minimum penalty for failure to file the statements required on or before l=ebruary 2B of each yG-af 

shall be $e0. This penalty may be abated by the department upon a sho·,ving of good cause by the 

emplO','OF. The penalty may be eolloeted in the same manner as are other tax debts." 

Section 15. Section 15-30-208, MCA, is amended to read: 

"15-30-208. Withheld taxes held in trust for state waffants to oolleot. tB Every employer who 

23 deducts and withholds any amounts under the provisions of 1 5-30-201 through 15-30-209 shall hold the 

24 samB amounts in trust for the state of Montana. 

25 (21 If any tmc imposed b1• 1 e ao 201 through 1 e 30 209 or any portion of sueh taH is not paid 

26 when due, the department may issue a warrant for distraint as pro 1,ided in Title 1 s, chapter 1, part 7. The 

27 priority date of the tmE lien oreated by filing the warrant for distraint is the date tho taH was duo as 

28 indicated on tho warrant for distraint. 

29 (<l) The taH lien provided for in subseotion 12) is not valid against any third party owning an interest 

30 in the real or 13ersonal property whose interest is reoorded prior to tho filing of tho warrant for distra1nt if 
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the third party reeeives from the most resent granter of the interest an afflda,•it stating that all taJws, 

2 assessments, penalties, and interest due from the riranter ha';e been paid. 

3 f4t- /\ granter who signs and deli,,,ers to the third party an affida,•it as provided in subseetion (31 

4 is subject to the penalties imposed b'r 1 e 30 321 (31 if any part of the affidavit is untrne. ~fotwithstanding 

5 the provisiens of 1 e 30 321131, tho department may brin§ an aetion as provided for in that subsection in 

6 the name of the state to reeover the eivil penalty and an'r delinquent ta>ces." 

7 

8 Section 16. Section 15-30-209, MCA, is amended to read: 

9 "15-30-209. Violations by employer -- penalties, interest, and remedies. 11) If any employer shall 

1 0 fail to pay over to the state the tax deducted and withheld under the previsions of 1 e 30 201 through 

11 16 30 208 or shall fail to file er ftJrnish any statement provided for within the time prescribed therefor, the 

12 same additions to the amount of such ta>E shall be imposed and added as these specified in 16 30 321 with 

13 respect to failure to make a return of ineome er to pa'( any ineome taH, and any indi,;idual, corporation, or 

14 partnership er any offieer er em13loyee thereof who, with intent to e,,,ade any tax or any requirement of 

15 16 30 201 through 16 30 208, or who, ''°''ith like intent, files or supplies any false er fraudulent statement 

16 or information shall be liable to the same penalties as these imposed by 16 30 321 with respeet to filing 

17 ef----G.upplyin§ any false er fraudulent statement er information with respeet to ineome taices The first time 

18 in a_ny consecutive 3-year period that an employer files a report or remits a tax after the due date, the 

19 department shall issue a warning notice explaining to the employer that the employer failed to file a report 

20 on the due date as required by law and, if applicable, that the employer failed to remit the tax on the due 

21 date as required by law and the department shall notify the employer of the consequences of any further 

22 subsequent late reporting or late remittance. 

23 J1.l_(a) A late report penalty may not be assessed if an employer files the late report prior to the 

24 issuance of a notice of delinquent report. 

25 (bl If the report is not received prior to the issuance of a notice of delinquent report, a $50 penalty 

26 must be assessed at the same time the notice is issued. 

27 (3) (a) Taxes unpaid on the date on which they are due and payable are subject to a penalty of 2% 

28 per month, or any portion of a month, 011 the late paid tax with a maximum penalty of 24%. 

29 (bl A late paymellt penalty may be suspended 1f an acceptable payment agreement is made between 

30 the department and the employer. An employer's failure to meet the terms of the payment agreement voids 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

the suspension and the penalty must be recomputed from the due date on the unpaid tax. 

(4) An employer must be assessed interest at the rate of 18% a year, computed at 1 1 /2% a 

month or fractlon of a month, on any remaining unpaid tax required to be paid. 

151 (a) A subpoena penalty of $50 must be assessed whenever, as the result of a refusal of an 

employer to furnish wage information or pay taxes on time, the department issues a subpoena pursuam 

to 15-1-302, to obtain wage information or make a summary or jeopardy assessment pursuant to 15-1-703. 

(b) If an employer tails to honor the subpoena provided in subsection (51 (a), an additional $100 

penalty must be added to the liability. 

(61 In addition to any other penalty provided by law, the failure of an employer to furnish a wage 

and tax statement as required by 15-30-207( 1) subjects the employer to a penalty of $5 for each failure 

with a minimum of $50. 

(7) Penalties may be waived by the department upon a showing of good cause by the employer. 

The penalty may be collected in the same manner as are other tax debts including a tax lien. 

(81 If any tax imposed by this chapter or any portion of the tax is not paid when due, the 

15 department may issue a warrant for distraint as provided in Title 15, chapter 1, part 7. The priority date 

16 of the tax lien created by filing the warrant for distraint is the date the tax was due as indicated on the 

17 warrant for distraint. 

18 (91 The tax lien provided for in subsection 181 is not valid against any third party owning an interest 

19 in the real or personal property whose interest is recorded prior to the filing of the warrant for distraint if 

20 the third party receives from the most recent grantor of the interest an affidavit stating that all taxes, 

21 assessments, penalties, and interest due from the grantor have been paid. 

22 ( 10) A grantor who signs and delivers to the third party an affidavit as provided in subsection (91 

23 is subject to the penalties imposed by 15-30-321131 if any part of the affidavit is untrue. Notwithstanding 

24 the provisions of 15-30-321131, the department may bring an action as provided in that subsection in the 

25 name of the state to recover the civil penalty and any delinquent taxes. 

26 f#11..ll All of the remedies available to the state for the administration. enforcement, and collection 

27 of income taxes shall be are available and Sflall apply to the tax required to be deducted and withheld under 

28 the provisions of 15-30-201 through 15-30-208 unless otherwise specifically addressed in this part." 

29 

30 Section 17. Section 37-31-101, MCA, is amended to read: 
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"37-31-101. Definitions. Unless the context requires otherwise, in this chapter, the following 

2 definitions apply: 

3 (11 "Board" means the board of cosmetologists provided for in 2-15-1857. 

4 (21 "Booth" means any part of a cosmetology salon or manicuring salon that is rented or leased 

5 for the performance of cosmetologist services, as specified in 39-51-204{4-WHllifil, 

6 (31 "Cosmetology salon" means premises, building, or part of a building in which is practiced a 

7 branch or combination of branches of cosmetology or the occupation of a hairdresser and cosmetician or 

8 cosmetologist and that must have a manager-operator in charge. 

9 (41 "Department" means the department of commerce provided for in Title 2, chapter 15, part 18. 

10 (5) "Manicuring" includes nail care of the hands and feet and the application and maintenance of 

11 artificial nails. 

12 (6) "Manicuring salon" means premises, a building, or part of a building in which the art of 

13 manicuring is practiced. 

14 (7: "Practice and teaching of cosmetology" means work included in the terms "hairdressing". 

15 "manicuring", and "beauty culture" and performed in cosmetology salons, in booths, or by itinerant 

16 cosmetologists, which work is done for the embellishment, cleanliness, and beautification of the hair, scalp, 

17 face, arms, feet, or hands. The practice and teaching at cosmetology may not be construed to include 

18 itinerant cosmetologists who perform their services without compensation for demonstration purposes in 

19 any regularly established store or place of business holding a license from the state of Montana as a store 

20 or place of business." 

21 

Section 18. Section 39-51-201, MCA, is amended to read: 22 

23 "39-51-201. General definitions. As used in this chapter, unless the context clearly requires 

24 otherwise, the following definitions apply: 

25 I 1 i "Annual payroll" means the total amount of wages paid by an employer, regardless of the time 

26 of payment, for employment during a calendar year. 

27 (2:, "Base period" means the first 4 ot the last 5 completed calendar quarters immediately preceding 

28 the first day of an individual's benefit year. However, in the case of a combined-wage claim pursuant to 

29 the arrangement approved by the secretary of labor of the United States. the base period Is the period 

30 applicable under the unemployment law of the paying state. For an individual who tails to meet me 
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qualifications of 39-51-2105 or a similar statute of another state because of a temporary total disability, 

2 as defined in 39-71-116, or a similar statute of another state or the United States, the base period means 

3 the first 4 quarters of the last 5 quarters preceding the disability if a claim for unemployment benefits Is 

4 filed within 24 months of the date on which the individual's disability was incurred. 

5 (31 "Benefits" means the money payments payable to an individual, as provided in this chapter, 

6 with respect to the individual's unemployment. 

7 (41 "Benefit year", with respect to any individual, means the 52-consecutive-week period beginning 

8 with the first day of the calendar week in which the individual files a valid claim for benefits, except that 

9 the benefit year is 53 weeks if filing a new valid claim would result in overlapping any quarter of the base 

10 year of a previously filed new claim. A subsequent benefit year may not be established until the expiration 

11 of the current benefityear. However, in the case of a combined-wage claim pursuant to the arrangement 

12 approved by the secretary of labor of the United States, the base period is the period applicable under the 

13 unemployment law of the paying state. 

14 (5) "Board" means the board of labor appeals provided for in Title 2, chapter 15, part 17. 

15 (61 "Calendar quarter" means the period of 3 consecutive calendar months ending on March 31, 

16 June 30, September 30, or December 31. 

17 (71 "Contributions" means the money payments to the state unemployment insurance fund required 

18 by this chapter but does not include assessments under 39-51-404(41. 

19 (81 "Department" means the department of labor and industry provided for in Title 2, chapter 15, 

20 part 17. 

21 (91 "Domestic or household service" means employment of persons other than members of the 

22 household for the purpose of tending to the aid and comfort of the employer or members of the employer's 

23 family, including but not limited to housecleaning and yard work but does not include employment beyond 

24 the scope of normal household or domestic duties such as home health care or domiciliary care. 

25 AAil.Ql "Employing unit" means any individual or organization (including the state government and 

26 any of its political subdivisions or instrumentalities), partnership, association, trust, estate, joint-stock 

27 company, insurance company, limited liability company that has filed with the secretary of state, or 

28 corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee's 

29 successor, or legal representative of a deceased person that has or had in its employ one or more 

30 individuals performing services for It within this state, except as provided under 39-51-20411 I (al and 
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~Ll.lffil and (1 )(q). All individuals performing services within this state for any employing unit that 

2 maintains two or more separate establishments within this state are considered to be employed by a single 

3 employing unit for all the purposes of this chapter. Each individual employed to perform or assist in 

4 performing the work of any agent or employee of an employing unit is considered to be employed by the 

5 employing unit for the purposes of this chapter, whether the individual was hired or paid directly by the 

6 employing unit or by the agent or employee, provided that the employing unit has actual or constructive 

7 knowledge of the work. 

8 f-+Gl.illl "Employment office" means a free public employment office or branch of an office 

9 operated by this state or maintained as a part of a state-controlled system of public employment offices 

1 O or W€f\ other free public employment offices operated and maintained by the United States government 

11 or its instrumentalities as the department may approve. 

12 +++H..lll "Fund" means the unemployment insurance fund established by this chapter to which all 

13 contributions and payments in lieu of contributions are required to be paid and from which all benefits 

14 provided under this chapter must be paid. 

15 H-2-H.1.}l "Gross misconduct" means a criminal act, other than a violation of a motor vehicle traffic 

16 law, for which an individual has been convicted in a criminal court or has admitted or conduct that 

17 demonstrates a flagrant and wanton disregard of and for the rights or title or interest of a fellow employee 

18 or the employer. 

19 t+-al-il±l "Hospital" means an institution that has been licensed, certified, or approved by the state 

20 as a hospital. 

21 f-+4t_(J_fil "Independent contractor" means an individual who renders service in the course of an 

22 occupation and: 

23 (al has been and will continue to be free from control or direction over the performance of the 

24 services, both under a contract and in fact; and 

25 (bl is engaged in an independently established trade, occupation, profession, or business. 

26 f+e+ilfil (al "Institution of higher education", for the purposes of this part, means an educational 

27 institution that: 

28 (i) admits as regular students only individuals having a certificate of graduation from a high school 

29 or the recognized equivalent of a certificate; 

30 (iii is legally authorized in this state to provide a program of education beyond high school; 
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(iii) provides an educational program for which it awards a bachelor's or higher degree or provides 

2 a program that is acceptable for full credit toward a bachelor's or higher degree, a program of postgraduate 

3 or postdoctoral studies, or a program of training to prepare students for gainful employment in a recognized 

4 occupation; and 

5 (iv) is a public or other nonprofit institution. 

6 (b) Notwithstanding subsection ++&l+at i.1..fil.@L all universities in this state are institutions of higher 

7 education for purposes of this part. 

8 ++e+Ull "State" includes, in addition to the states of the United States of America, the District of 

9 Columbia, Puerto Rico, the Virgin Islands, and the Dominion of Canada. 

10 f+7+J..1..fil "Taxes" means contributions and assessments required under this chapter but does not 

11 include penalties or interest for past-due or unpaid contributions or assessments. 

12 t+Stil_fil "Unemployment insurance administration fund" means the unemployment insurance 

13 administration fund established by this chapter from which administrative expenses under this chapter must 

14 be paid. 

15 µ.9)-(20) (a} "Wages", unless specifically exempted under subsection (20)(b), means all remuneration 

16 payable for personal services, including eommissions and 13on8ses, the cash value of all remuneration 

17 payal3Ie paid in any medium other than cash, and baekpay reeei.-ed p8rs8ant te a dispute related to 

18 employment. The reasonable cash value of remuneration payable in any medium other than cash must be 

19 estimated and determined pursuant to rules prescribed by the department. The term includes but is not 

20 limited to: 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(i) commissions, bonuses, and remuneration paid for overtime work, holidays, vacations and 

sickness periods; 

(ii) severance or continuation pay, back pay, and any similar pay made for or in regard to previous 

service by the employee for the employer, other than retirement or pension benefits from a qualified plan; 

and 

(iii) tips or other gratuities received by the employee, to the extent that the tips or gratuities are~ 

f-At documented by the employee to the employer for tax purposes7 

(Bl disl38rsed 13v the empleyer tram a tip peel; er 

(Ci added te the eustemer's 13ill 13y the empleyer. 

(b) The term "wages" does not include: 
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Ii) the amount of any payment made by the employer FOR EMPLOYEES, if the payment was made 

2 under a aualified 13lan as defined under the preYisions of the Internal ReYenue Code, established for the 

3 em13loyees in general or for a speeifie elass or elasses of employees, to or on eehalf of the em13lo·,·ee for: 

4 IA) retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE 

5 PROVISIONS OF THE INTERNAL REVENUE CODE; 

6 181 sickness or accident disability under a workers' compensation law QQ.)j£y_; 

7 IC) medical iHIB or hospitalization expenses in connection with sickness or accident disability 

8 including health insurance tor the employee or the employee's immediate family; or 

9 ID) death;, including life insurance for the employee or the employee's immediate family; or 

10 Iii) remuneration paid by a eounty welfare oifiee from 13ublie assistance funds for ser·,ices performed 

1 1 at the direction and request of the county welfare office; or 

12 {tit} employee expense reimbursements or allowances tor meals, lodging, travel, subsistence, or 

13 other expenses, as set forth in department rules. 

14 OO}J1..ll "Week" means a period of 7 consecutive calendar days ending at midnight on Saturday. 

15 Q+H21.l An individual's "weekly benefit amount" means the amount of benefits that the individual 

16 would be entitled to receive for 1 week of total unemployment." 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 19. Section 39-51-204, MCA, is amended to read: 

"39-51-204. Exclusions from definition of employment. I 11 The term "employment" does not 

include: 

(a) agricultural labor, eHse13t as 13rovided in 39 !i1 20212). If an em13lo•,ter is otherwise subject to 

this chapter and has agricultural em13loyment, all em13loyees engaged in agricultural labor must be exeluded 

from ooverage under this cha13ter it the em13loyer: 

tit in an~· quarter or calendar year, as a1313licable, does not meet either of the tests relating to the 

monetary amount or number of em13loyees and days worl(ed, for the subject wages attrieutable to 

agricultural labor; and 

W koe13s se13arate bool1s and records to ,,ccount for the em13loyment of persons in agricultural 

IBOOf. 

t&i· household and domestie domestic or household service in a private home, local college club. 

or local chapter of a college fraternity or sorority, ,except as provided in 39-51-202(3). If an employer is 
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otherwise subject to this chapter and has domestic or household service employment, all employees 

engaged in domestic or household service must be excluded from coverage under this chapter if the 

employer: 

(ii does not meet the monetary payment test in any quarter or calendar year, as applicable, for the 

subject wages attributable to domestic or household service; and 

Iii) keeps separate books and records to account for the employment of persons in domestic or 

household service. 

(el service fJerformed as an offieer or member of the ere·,v of a vessel on the navigable waters-Of 

the United States; 

-!e+ill.l service performed by an individual in the emflloy of that individual's son, daughter, or spouse 

and ser·,·iee flerforFRee b•,• a ehild uneer the age of 21 in the emfllo.,- of the chile's father or mother _g 

dependent member of a sole proprietor for whom an exemption may be claimed under 26 U.S.C. 152 or 

service performed by a sole proprietor's spouse for whom an exemption based on marital status may be 

claimed by the sole proprietor under 26 U.S.C. 7703; 

lei service fJerformed in the emflloy of any other state or its flolitioal subdivisions or of the United 

States go,·ernment or of an instrumentality of any other state or states or their politieal subEfr,isions or of 

the United States, e>loept that national banl~s organi2od under the national banking law ma1• not be entitled 

to exemption under this sul3seotion and are sul3jeot to this ehapter the same as state banks, provided that 

the serviee is mwludod from employment as defined in section 3306(01171 of the Federal Unemployment 

Tall /\et 126 U.S.G. 3306(0)(7)1; 

(fl service in ,•,hich unemployment insurance is pa•(al31e under an unemfJloyment insuranoe system 

established b•,' an act of eongress if tJcie Elepartffiont enters into agreeffients with the proper agenoies under 

an act of congress and those agreements 13eeoffie effootive in the manner prescribed in the Montana 

/\Elffiinistrati',•o Proeedure Act for the adof3tion of rules, to pro,·iEle reeiprooal troatffient to indi•,iduals who 

have, after aeE1uiring potential rights to benefits under this ehapter, aeE1uired rights to uneffipleyment 

insurance under an aet ef eongress er who have, after aeE1uiring potential rights to unempleyment insurance 

under the ast ef eongress, aequired rights to benefits unEler this ehapter; 

®ill ser>~iees service performed as a freelance correspondent or newspaper carrier er free lance 

eorrespendont if the person performing the serviees service, or a parent or guardian ot the person 

performing the serviees service in the case of a minor, has acknowledged in writing that the person 
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1 9 

20 
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22 
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performing the ser,·ices service and the ser,·iees service are not covered. As used in this subsection: 

(ii "free lanee "freelance correspondent" Is a person who submits articles or photographs for 

publication and is paid by the article or by the photograph; and 

(iii "newspaper carrier" means a person who provides a newspaper with the service of delivering 

newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally to 

the employee's main duties, carries or delivers papers. 

WJ.Ql services service performed ey as a real estate, securities, and insurance salespeople paid 

solely by commissions and without guarantee of m.nimum earnings broker or salesperson who is licensed 

pursuant to Title 37, chapter 51; 

1il ser>;ico performed in tRe empl0't' of a school or university if the sor>;ice is performed b't' a student 

who is enrolled and is regularly attending classes at a school or university or b•t tRe spouse of a student 

if the spouse is advised, at the time that the spouse commences to perform the service, that the 

emplovment of the spouse to perform the sep;ice is provided under a program to provide financial 

assistance to the student by the school or university and that the employment will not be eovered by an'! 

program of unemployment insurance; 

Ii) s9f';iee performed by an individual v,·ho is enrolled at a nonprofit or public educational institution, 

whieh normally maintains a regular faeulty and curriculum and normally has a regularly organized body of 

students 1n attendance at the place v,•lle1e its educational activities are carried on, as a student in a full time 

program talcen for eredit at an institution that combines academic instruction with worl( OJ(l3erienee if the 

service is an integral part of the program and the institution has eortified that fast to the employer, except 

that this subseotion does not apply to sorvice performed in a program established for or on behalf of an 

emplo•,ccr or group of employers; 

~ service performed in the empl0't' of a hospital if the serviee is performed by a patient of the 

hospital; 

flt.l._Ell services service performed by a cosmetologist who is licensed under Title 37, chapter 31, 

or a barber who Is licensed under Title 37, chapter 30, and: 

Iii who has acknowledged in writing that the cosmetologist or barber is not covered by 

unemployment insurance and workers' compensation; 

(iii who contracts with a cosmetology salori, as defined in 37-31-101, or a barbershop, as defined 

in 37-30-101, which contract must show that the cosmetologist or barber: 

: Legislative 
'-..Service:,.· 

· Division 
- 30 - HB 561 



5 5th Legislature HB0561.02 

(Al is free from all control and direction of the owner in the contract; 

2 (Bl receives payment for ser>,ioes service from individual clientele; and 

3 (Cl leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

4 knowledge; and 

5 (iii) whose contract gives rise to an action for breach of contract in the event of contract 

6 termination0 fffie The existence of a single license for the cosmetology salon or barbershop may not be 

7 construed as a lack of freedom from control or direction under this subsectionl-;-0 

8 fffi+ill casual labor not in the course of an employer's trade or business performed in any calendar 

9 quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by 

10 an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

11 means that the ser>,iees are service is performed during at least 24 days in the same quarter. 

12 Willi emplo·,ment of service performed by sole proprietors, working members of a partnership, 

13 or members of a member-managed limited liability company that has filed with the secretary of state or 

14 partners in a limited liability partnership that has filed with the secretary of state; 

1 5 Mib.l ser,•iees service performed for the installation of floor coverings if the installer: 

16 (ii bids or negotiates a contract price based upon work performed by the yard or by the job; 

17 (ii) is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

18 (iii) may perform serviees service for anyone without limitation; 

19 (iv) may accept or reject any job; 

20 (vi furnishes substantially all tools and equipment necessary to provide the services service; and 

21 (vi) works under a written contract that: 

22 (Al gives rise to a breach of contract action if the installer or any other party fails to perform the 

23 contract obligations; 

24 (Bl states that the installer is not covered by unemployment insurance; and 

25 (Cl requires the installer to provide a current workers' compensation policy or to obtain an 

26 exemption from workers' compensation requirements; 

27 fl:Hill employment of service performed as a direct seller0 as defined in 26 U.S.C. 3sOB As used 

28 in this section, "direct seller" means a person: 

29 Iii who sells, or offers for sale, a tangible consumer product, including but not limited to cosmetics, 

30 vacuum cleaners, and cleaning products at the home of the consumer; 
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jiil whose pay is determined by the quantity of product sold; and 

2 (iii) who works under a written contract that states the person will not be treated as an employee; 

3 will serviees service performed by a petroleum land professional. As used in this subsection, 

4 "petroleum land professional" means a person who: 

5 (ii is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

6 negotiating a business agreement for the exploration or development of minerals; 

7 (iii is paid for sorvieos service that afe ~ di,·octly related to the completion of a contracted specific 

8 task rather than on an hourly wage basis; and 

9 (iii) performs all services as an independent contractor pursuant to a written contract. 

10 (21 EA1ployA1ent Eloos not ineluae oloetoa publie offieials. 

11 f3) J;or tho purposes of 39 61 203(61, the terA'l "oA1ployA1ent" Eloes not apply to ser·~iee perferA10El: 

12 (a: in tho eA1ploy of a ehureh or esnvontion or assoeiation of ehurehes or an organization that is 

13 operates priA1arily fer religious purposes ana that is operated, supervised, osntrollea, sr prinoipall~· 

14 supported by a ohuroh or oonvention or assseiation sf ohurohos; 

15 ¼+jk) service performed by an ordained, commissioned, or licensed minister of a church in the 

16 exercise of the church's ministry or by a member of a religious order in the exercise of duties required by 

17 the order; 

18 Mill...2ervice performed by an individual receiving rehabilitation or remunerative work in a facility 

19 conducted for the purpose of carrying out a program of rehabilitation for individuals whose earning capacity 

20 is impaired by age or physical or mental deficiency or injury or providing remunerative work for individuals 

21 who, because of impaired physical or mental capacity, cannot be readily absorbed in tho competitive labor 

22 market ey- an indi11iaual reoei11ing rehabilitation or roA1unorati110 work; 

23 W(m) service performed as part of an unemployment work-relief or work-training program assisted 

24 or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the 

25 state by an individual receiving work relief or work training; et 

26 fet(n) service performed for a state prison or other state correctional or custodial institution by an 

27 inmate of that institution"~ 

28 (ol service performed by an individual who is sentenced to perform court-ordered community 

29 service or similar work· 

30 (p1 service performed by elected public of-licials; 

legislatin• 
'-..Services 

~ _ Divi.~·ion 
- 32 - HB 561 



55th Legislature HB0561 02 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

lg) agricultural labor, except as provided in 39-51-202(2). If an employer is otherwise subject to 

this chapter and has agricultural employment, all employees engaged in agricultural labor must be excluded 

from coverage under this chapter if the employer: 

Iii in any quarter or calendar year, as applicable, does not meet either of the tests relating to the 

monetary amount or number of employees and days worked for the subject wages attributable to 

agricultural labor; and 

(ii) keeps separate books and records to account for the employment of persons in agricultural 

labor. 

Ir) service performed in the employ of any other state or its political subdivisions or of the United 

States government or of an instrumentality of any other state or states or their political subdivisions or of 

the United States, except that national banks organized under the national banking law are not entitled to 

exemption under this subsection and are subject to this chapter the same as state banks, it the service is 

excluded from employment as defined in section 3306Ic}(7) of the Federal Unemployment Tax Act; 

Is) service in which unemployment insurance is payable under an unemployment insurance system 

established by an act of congress it the department enters into agreements with the proper agencies under 

an act of congress and those agreements become effective in the manner prescribed in the Montana 

.ll,dmin1strative Procedure Act tor the adoption of rules, to provide reciprocal treatment to individuals who 

have, after acquiring potential rights to benefits under this chapter, acquired rights to unemployment 

insurance under an act of congress or who have, after acquiring potential rights to unemployment insurance 

under the act of congress, acquired rights to benefits under this chapter; 

(t) service performed in the employ of a school or university it the service is performed by a student 

who is enrolled and is regularly attending classes at a school or university or by the spouse of a student 

it the spouse is advised, at the time that the spouse commences to perform the service, that the 

employment of the spouse to perform the service is provided under a program to provide financial 

assistance to the student by the school or university and that the employment is not covered by any 

program ot unemployment insurance; 

lu) service performed by an individual who is enrolled at a nonprofit or public educational institution 

that normally maintains a regular faculty and curriculum and normally has a regularly organized body of 

students in attendance at the place where its educational activities are carried on, as a student in a ful1-11me 

program taken for credit at an institution that combines academic instruction with work experience if the 
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29 

service is an integral part of the program and the institution has certified that fact to the employer, except 

that this subsection ( 1 I (u) does not apply to service performed in a program established for or on behalf 

of an employer or group of employers: 

(v) service performed as an officer or member of the crew of a vessel on the navigable waters of 

the United States; or 

(w) service performed by an alien admitted to the United States to perform agricultural labor 

pursuant to sections 214(c) and 1101 (a)(H)(ii)(a) of the Immigration and Nationality Act. 

f4H1l An individual found to be an independent contractor by the department under the terms of 

39- 71-401 (3) is considered an independent contractor for the purposes of this chapter. An independent 

contractor is not precluded from filing a claim for benefits and receiving a determination pursuant to 

39-51-2402. 

f-e-tJ]l This section does not apply to a state or local governmental entity or a nonprofit organization 

defined under section 501 (c)(3) of the Internal Hevenue Code unless the service is excluded from 

employment as defined in the Federal Unemployment Tax Act." 

Section 20. Section 39-51-301, MCA, is amended to read: 

"39-51-301. Administration -- duties and powers of department. (11 It shall be j_§_ the duty of the 

department to administer this chapter and it sJ:l.aU- haYe power and authorit~' to may adopt, amend, or 

rescind 6-'74 rules, to employ 6-'74 persons, make 6-'74 expenditures, require 6-'74 reports, make 6-'74 

investigations, and take such other action as it ~- considers necessary or suitable to that end !!l 

administering this chapter. 

(2) The department shall determine its own organization and methods of procedure in accordance 

with the provisions of this chapter and shall have an official seal, which shall bet_ judicially noticed. 

(3) Whenever the department believes that a change in contribution or benefit rates will become 

necessary to protect the solvency of the fund, it shall promptly se inform the governor and the legislature 

and make recommendations with respect thereto to the change. 

(4) The department and the board may issue subpoenas and compel testimony and the production 

of evidence, including books and records, in regard to any investigation or proceeding under this chapter. 

(5) The department shall delegate to the department of revenue duties associated with the 

30 administration of unemployment insurance contributions and the employment security account so long as 
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the duties are carried out in conformity with the requirements of the program budget plan with the United 

2 States department of labor. The delegated duties do not include oversight duties such as revenue quality 

3 control, risk management, and trust fund management. The department of revenue must receive funds 

4 from the department for the performance of the delegated duties. 

5 (61 Employees transferring from the department to the department of revenue as a result of a 

6 delegation of duties in subsection 151. are entitled to all rights including those under 2-15 131, possessed 

7 as a state officer or employee before transferring, including rights to tenure in office and of rank or grade. 

8 rights to vacation and sick pay and leave, rights under any retirement or personnel plan or labor union 

9 contract, rights to compensatory time earned, and any other rights under any law or administrative policy 

10 including the State Employee Protection Act. Employees transferring must be considered internal applicants 

11 by the department of re11enue for recruitment purposes for the period from July 1, 1997, through June 30, 

1 2 1998. 

13 171 The department of revenue shall succeed the department in its rights to property relating to the 

14 delegation of duties in subsection (51 to the extent that is consistent with federal property transfer policy. 

15 The property includes real property, records, office equipment, forms, supplies, and contracts other than 

16 the program budget plan with the United States department of labor. 

17 (8) (a) The delegation of duties in subsection (5) does not affect the validity of any pending judicial 

18 or administrative proceeding. 

19 (b) Appeals that were filed with the board of labor appeals or the department's hearings bureau 

20 before July 1, 1997, must follow the procedures and processes in effect when the appeal was first taken. 

21 An appeal that is filed on or after July 1, 1997, must be taken in accordance with the procedures and 

22 processes in effect on the date the appeal is filed. 

23 (cl The department of revenue must be substituted for the department and succeed to all audits. 

24 determinations, and other actions that have not been appealed to the board of labor appeals or the 

25 department's hearings bureau prior to July 1, 1997. 

26 191 The rights, privileges, and duties of the holders of bonds and other obligations issued and of the 

27 parties to contracts, leases, indentures, and other transactions entered into before the delegation of duties 

28 in subsection (51 remain in effect, and none of those rights, privileges, duties, covenants, or agreements 

29 are impaired or diminished by reason of the delegation of duties. The department of revenue is substituted 

30 tor the department and subIect to the provisions of subsection 151, succeeds to the rights and duties under 
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1 the provisions of those bonds, contracts, leases, indentures, and other transactions. The provisions of this 

2 subsection (9) do not apply to the program budget plan agreement between the department and the United 

3 States department of labor." 

4 

5 Section 21. Section 39-51-1109, MCA, is amended to read: 

6 "39-51-1109. Tax appeals -- procedure. iJJ A decision, determination, or redetermination of the 

7 department involving eontribution liability, eontribution rate, a1313lioation for refund, em13loyment status, an 

8 employer-employee relationship or the charging of benefit payments to employers makin§ 13ayment in lieu 

9 of eontributions is final unless an interested party entitled to notification submits a written appeal of the 

1 O decision, determination, or redetermination. The appeal must be made in the same manner as provided in 

11 39-51-2402 for the appeal of a decision relating to e1 claim for unemployment insurance benefits. Statutory 

12 rules of evidence and civil procedure do not apply to a hearing on the appeal. A hearing may be conducted 

13 by telephone or by videoconference. The decision of the appeals referee and any subsequent appeal must 

14 be made in the same manner as prescribed in 39-51-2403 through 39-51-2410. 

15 12) A decision, determination, or redetermination involving contribution liability, contribution rate, 

16 application for refund, subject wages, or other ta>:-related issues must be issued by the department of 

17 revenue as provided in Title 15, chapter 1, part 2 and I section 7], if applicable. The decision is final unless 

18 an interested party entitled to notification follows the uniform tax review procedures as prescribed in 

19 1 5-1 -211 and [section 71. if applicable." 

Section 22. Section 39-51-1110, MCA, is amended to read: 

20 

21 

22 "39-51-1110. Refunds to employers. ( 1 I If not later H1an :3 years after the date on whieh any 

23 tmrns or interest thereon boeame duo or not later than 1 year from the date on which 13aymont was made, 

24 "hichever is later, an em13leyor who has 13aid suoh tm(es er interest thereen shall make a1313lication for an 

25 adjustment thereof in connection '"''ith subsequent ta>( payments er for a refund thereof beoause such 

26 adjustment sonnet be made and the department shall determine that such tm<es or interest or any 13ortion 

27 thereof was erroneously colleeted, the department shall allow sueh em13loyer to malce an adjustment 

28 thereof, without interest, in eonneetion with subsequent ta>< pa~•ments by him or, ii such adjustment cannot 

29 be made, the department shall refund said amount, without interost, from the fund. For lilEe eauso and 

30 ',",<ithin the same 13eriod, adjustment or refund may se so made on the department's o•,yn initiative. If an 
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employer claims an adjustment or the department or its delegate, as provided in 39-51-301, determines 

2 through an examination of the employer's account that the employer has overpaid the amount due, the 

3 amount of the overpayment must be applied to future unemployment insurance obligations or must be 

4 refunded to the employer. The credit or refund may be allowed only if the claim is filed, or the determination 

5 is made, within a 5-year period after the date on which any taxes, penalty, or interest became due or within 

6 one year from the date the payment is made, whichever is later. The department or its delegate pursuant 

7 to 39-51-301 (51, shall credit or refund the amount to the employer, without interest. 

8 (21 If the department shall eetermine or its delegate pursuant to 39-51-301 (5), determines that an 

9 employer has paid taxes to this state under this chapter when s1:1eh but the taxes should have been paid 

1 O to another state under a similar act of Weft the other state, .1J. transfer of Weft the taxes to Weft the other 

11 state 5-f\all must be made upon discovery or, upon proof of payment that Weft the other state has been fully 

12 paid, then .1J. refund to Weft the employer 5-f\all must be made at an·r time upon application without l1mitat1on 

13 of time. 

14 (3) In the event thatj.f this chapter is not certified by the secretary of labor under 26 U.S.C. 3304 

15 section 1603 of the Internal Revenue Gose, as ameneee, 1939, for any year, then and in that o,·ont refunds 

16 5-f\all must be made of all taxes required under this chapter from employers for that year." 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 23. Section 39-51-1301, MCA, is amended to read: 

"39-51-1301. Penalty and interest on past-due reports and taxes. 11 I TaKes unpaie on the Elate 

on which they are sue ans payable, as provieee by 39 51 110311) and 121 ans 39 51 1125, that are paid 

b~· tl=ie one of tl=ie montl=i following tl=ie due date are s1:1bJest to a ponalt>,· assessment of $10 or 10% of tl=io 

tmcos d1:1e, 'Nhicl=iever is greater. If tl=ie ta>ces are not paid b~· tho end of tl=ie montl=i follov►.'ing the due date, 

tl=ie efl'l13lo~·or is subjoet to a penal!)< assossffient of $15 or 16 % ef the ta)(0S d1:10, whiehever is greater. All 

past due ta>Ees boar interest at tho rate of 1 B% a year, to be prorated en a daily 13asis. 

(2) A penalty of $40 ffiUSt be assessed whenever, as the result of a willful ref1:1sal et an eR'lployer 

to furnish wage inforffiation or pay tmces on tifl'lo, tl=ie department issues a subpoena to obtain wage 

inforffiation or R'lal,os a sumffiary or jeopardy assossffient pursuant to 39 61 1302. Failure to file reports 

and payments in a timely manner, as required under 39-51-603, 39-51-1103, and 39-51-1125, may 

subject an employer to penalty and interest, as provided by 15-30-209. 

t6l,@ There is an account 1n the federal special revenue fund. Penalties and interest collectod 8-flfle.f 
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this seotion for unemployment insurance obligations are distributed as provided in [section 2L and must 

2 be deposited in that account. Money deposited in that account and appropriated to the department or 

3 transferred by the department to its delegate, pursuant to 39-51-301 (5), may only be used by the 

4 department or its delegate to administer this chapter, including the detection and collection of unpaid taxes 

5 and overpayments of benefits to the extent that federal grant revenue is less than amounts appropriated 

6 for this purpose. Money in the account not appropriated for these purposes must be transferred by the 

7 department to the unemployment insurance trust fund at the end of each fiscal year. 

8 f4t \/\'hen failure to pav taHes on time was not oaused l:Jy willful intent of the emplo~·er, the 

9 department may al:Jate the penalty and interest. 

10 WLl.J. All money accruing to the unemployment insurance trust fund from interest and penalties 

11 collected on past-due unemployment insurance taxes must be used solely for the payment of unemployment 

12 insurance benefits and may not be used for any other purpose." 

13 

Section 24. Section 39-51-1303, MCA, is amended to read: 14 

1 5 "39-51-1303. Collection of unpaid taxes by ei•,il aetion. (1) The department, or its delegate 

16 pursuant to 39-51-301 (5), has authority to enter into payment agreements with an employer to resolve 

1 7 unpaid taxes, penalty, and interest. Penalty or interest, or both penalty and interest may be abated if an 

18 acceptable payment agreement is entered into and adhered to. Failure to meet the terms of the payment 

19 agreement voids the penalty and interest abatement and penalty and interest must be recomputed from the 

20 due date of the unpaid tax. 

21 J1.l If, after due notice, any employer, liable corporate officer or employee, or liable member or 

22 manager of a limited liability company referred to in 39-51-1105 or partner in a limited liability partnership 

23 defaults in any payment of taxes, penalties, or into-est on the taxes and penalties, the department.,__Q!:.ili 

24 delegate pursuant to 39-51-301 (5), may initiate a civil action in the name of the department state to collect 

25 the amount dueL and the employer, liable corporate officer or employee, at liable member or manager of 

26 a limited liability company referred to in 39-51-1105, or partner in a limited liability partnership adjudged 

27 i11 default shall pay the costs of the action. 

28 Rt@ An action for the collection of taxes due must be brought within 5 years a+.ef from the €ltte 

29 date &f the original or amended report was filed or assessment became due, whichever ,s later, ta>te& or 

30 it is barred 
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8till The department, or its delegate pursuant to 39-51-301 (5), may pursue its remedy under 

2 either 39-51-1304 or this section, or both." 

Section 25. Section 39-51-2108, MCA, is amended to read: 

3 

4 

5 "39-51-2108. Payment of benefits based on service in public, charitable, or educational 

6 organizations. (11 Benefits based on service in employment defined in sul3seetiens 161 and 161 ef 

7 39-51-203(5) and (61 and sul3seciiens 121 and (3) ef 39 61 204 are payable in the same amount, on the 

8 same terms, and subject to the same conditions as compensation payable on the basis of other service 

9 subject to this chapter, except that benefits based on service in an instructional, research, or principal 

1 O administrative capacity for an educational institution may not be paid to an individual for any week of 

11 unemployment which begins during the period between two successive academic years or during a similar 

12 period between two regular terms, whether or not successive, or during a period of paid sabbatical leave 

13 provided for in the individual's contract if the individual has a contract or reasonable assurance of a 

14 contract to perform services in any Stl€fl INSTRUCTIONAL, RESEARCH, OR PRINCIPAL ADMINISTRATIVE 

15 capacity for any suoh the educational institution for both Stl€fl academic years or both Stl€fl terms. 

16 (21 Benefits based on services in any other capacity for an educational institution 5-HiHl must be 

17 dented to any individual for any week which commences during a period between 2 successive academic 

18 years or terms if the individual performs Stl€fl the services in the first of Stl€fl the academic years or terms 

19 and there is a reasonable assurance that the individual will perform Stl€fl the services in the second of 5-tlffi 

20 the academic years or terms. If any individual is denied benefits and was not offered an opportunity to 

21 perform Stl€fl the service for the educational institution for the second of Stl€fl the academic years or terms, 

22 Stl€fl the individual shall be~ entitled to a retroactive payment of the benefits for each week for which the 

23 individual filed a timely claim for benefits and for which benefits were denied solely by reason of the denial 

24 provided for in this section. 

25 (31 Benefits based on services described in subsections (1) and (21 of this section 5-HiHl must be 

26 denied to any individual for any week WffiBft that commences during an established and customary vacation 

27 period or holiday recess if Stl€fl the individual performs Stl€fl the services in the period immediately before 

28 5-tlffi the vacation period or holiday recess and there is reasonable assurance that Stl€fl the individual will 

29 perform 5-tlffi the service 1n the period immediately following Stl€fl the vacation period or holiday recess 

30 (41 Benefits based on services described in subsections ( 1 I and 121 of this seetion to an individual 
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who performed &HAA the services for an educational institution while in the employ of an educational service 

2 agency SRall must be denied as specified in subsections 11 ), (2~. anel through 13) of this seetien. The term 

3 "educational service agency" means a governmental agency or governmental entity which is established 

4 and operated exclusively for the purpose of providing &HAA the service to one or more educational 

5 institutions." 

Section 26. Section 39-51-2402, MCA, is amended to read: 

6 

7 

8 "39-51-2402. Initial determination -- redetermination. (1) A representative designated by the 

9 department and hereinafter referred to as a deputy shall promptly examine the claim and, on the basis of 

10 the facts the deputy has found. ey the deputy, shall ei#\ef determine whether or not &HAA the claim is valid~ 

11 af\4,-i-l- If the claim is valid, the deputy will determine the week with respeet to whieh the benefits SRall 

12 commence, the weekly benefit amount payable, and the maximum benefit amount~ or shall The deputy may 

13 refer &HAA the claim or any question involved tf\effiifl in the claim to an appeals referee who shall make the 

14 decision with respeet therete on the claim in accordance with the procedure prescribed in 39-51-2403. 

15 With respect to a determination, redetermination, or appeal by a claimant involving wages, the issue must 

16 be resolved in accordance with procedures for unemployment insurance benefit claimant appeals as 

17 prescribed in !section 7] and 15-2-302. The deputy shall promptly notify the claimant and any other 

18 interested party of the decision and the reasons tf.erefBf for reach·ing the decision. 

19 (21 The deputy may tor good cause reconsider the decision and shall promptly notify the claimant 

20 and &HAA other interested parties of the amended decision and the reasons therefor for the decision. 

21 (3) Ne 6 determination or redetermination of an initial or additional claim may not be made under 

22 this section unless 5 days' notice of the time and place of the claimant's interview for examination of the 

23 claim is mailed to each interested party. 

24 (4) A determination or redetermination Sflilll be eleerneel ~ final unless an interested party entitled 

25 to notice thereof of the decision applies for reconsideration of the determination or appeals therefrom the 

26 decision within 10 days after 5-HAA the notification was mailed to the interested party's last-known address,, 

27 provieled that sueh The 10-day period may be extended for good cause. 

28 (51 Except as provided in subsection (6), Ho 2 redetermination of a claim for benefits may not be 

29 made after 2 years from the date of the in1t1aI determination. 

30 16) A redetermination may be made within 3 years from the date of the initial determination of a 
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claim if the initial determination was based on a false claim, misrepresentation, or failure to disclose a 

2 material fact by the claimant or the employer." 

Section 27. Section 39- 71-123, MCA, is amended to read: 

3 

4 

5 "39-71-123. Wages defined. (1) "Wages" means the gross gJj remuneration paid in money, or in 

6 a substitute for mone'i', for services rendered performed by an employee for an employer, or income 

7 provided for in subsection I1 l(dl. Wages include the cash value of all remuneration paid in any medium 

8 other than cash. The term includes but af€ ~ not limited to: 

9 (a) commissions, bonuses, and remuneration at the regular hourly rate for overtime work, holidays, 

10 vacations, and sickness periods; 

11 lb) lcJOard, loel§iA§, rent, er heusing if it oenstitutes a 13art sf the effl13l0yee's remuneratien and is 

12 based en its aotual value severanoe er eontinuation aa~•, back pay,...af\4 OR any similar pay made for or in 

13 regards to previous service by the employee for the employer, other than retirement or pension benefits 

14 from a qualified plan; 

15 (cl payments made ts an em13l0yee en any basis other than time worlrnd, ineluding but not limited 

16 to pieeewerlt, an rneentive plan, or profit sharin§ arrangement tips or other gratuities received by the 

17 employee, to the extent that tips or gratuities are.; 

18 ffi documented by the employee to the employer for tax purposes+ 

19 (iii disbursed by the emaloyor from a tia 13001; er 

20 (iii) added to the customer's bill by the employer.,-af\€1 

21 (d) income or payment in the form of a draw, wage, net profit, or substitute for money received 

22 or taken by a sole proprietor or partner, regardless of whether the sole proprietor or partner has performed 

23 work or provided services for that remunerations~ 

24 (el board, lodging, rent, or housing if it constitutes a part of the employee's remuneration and is 

25 based on its actual value; and 

26 (f) payments made to an employee on any basis other than time worked, including but not limited 

27 to piecework, an incentive plan, or profit-sharing arrangement. 

28 (2) Wages de The term "wages" does not include any of the following: 

29 la) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, and 

30 other expenses, as set forth in department rules: 
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lb) speoial rewards for individual invention or disGO'o"ery the amount of the payment made by the 

employer FOR EMPLOYEES, if the payment was made under a qualified plan, established for the emplo','ees 

for the purpose of providing for: 

Iii retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE 

PROVISIONS OF THE INTERNAL REVENUE CODE; 

Iii) sickness or accident disability under a workers' compensation policy; 

lii1) medical or hospitalization expenses in connection with sickness or accident disability, including 

health insurance for the employee or the employee's immediate family; or 

liv) death, including life insurance tor the employee or the employee's immediate family; 

M tips and other gratuities reoei11ed by the employee in 0)(Gess of those dooumented to the 

emplover for ta)c purposes; 

(d) oontributions made by the employer to a group insurance or pension plan; or 

fetj..QJ. vacation or sick leave benefits accrued but not paid;__Q[ 

Id) special rewards for individual inventior or discovery. 

131 (al Except as provided in subsection (:3)(b), for compensation benefit purposes, the average 

actual earnings for the four pay periods immediately preceding the injury are the employee's wages, except 

that if the term of employment for the same emplover is less than four pay periods, the employee's wages 

are. the hourly rate times the number of hours in a week for which the employee was hired to work. 

(bl For good cause shown, if the use of the last four pay periods does not accurately reflect the 

claimant's employment history with the employer, the wage may be calculated by dividing the total earnings 

for an add,tional period of time, not to exceed 1 year prior to the date of injury, by the number of weeks 

in that per,od, including periods of idleness or seasonal fluctuations. 

141 la) For the purpose of calculating compensation benefits for an employee working concurrent 

employments, the average actual wages must be calculated as provided in subsection 13). As used in this 

subsection, "concurrent employment" means employment in which the employee was actually employed 

at the time of the injury and would have continued to be employed without a break in the term of 

employment if not for the inIury. 

lb) The compensation benefits for a covered volunteer must be based on the average actual wages 

in the volunteer's regular employment, except self-employment as a sole proprietor or partner who elected 

not to be covered, from which the volunteer Is disabled by the injury incurred. 

Legislative 
. Servicej 
'"'_ Division 

- 42 - HB 561 



55th Legislature HB0561.02 

(c) The compensation benefits for an employee working at two or more concurrent remunerated 

2 employments must be based on the aggregate of average actual wages of all employments, except 

3 self-employment as a sole proprietor or partner who elected not to be covered, from which the employee 

4 is disabled by the injury incurred." 

5 

6 

7 

8 

9 
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Section 28. Section 39-71-401, MCA, is amended to read: 

"39-71-401. Employments covered and employments exempted. ( 1) Except as provided in 

subsection (2), the Workers' Compensation Act applies to all employers, as defined in 39-71-117, and to 

all employees, as defined in 39-71-118. An employer who has any employee in service under any 

appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the 

provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers' 

Compensation Act is subject to and bound by the compensation plan that has been elected by the 

employer. 

(2) Unless the employer elects coverage for these employments under this chapter and an insurer 

allows an election, the Workers' Compensation Act does not apply to any of the following employments: 

(a) household and domestic employment; 

(b) casual employment as defined in 39-71-116; 

(c) employment of a dependent member of an employer's family for whom an exemption may be 

claimed by the employer under the federal Internal Revenue Code; 

(d) employment of sole proprietors, working members of a partnership, or working members of a 

member-managed limited liability company, except as provided in subsection (3); 

(e) employment of a broker or salesman performing under a license issued by the board of realty 

regulation; 

(f) employment &Fas a direct seller" as sefiAes iA 26 U.S.C. :3sQB As used in this section, "direct 

seller" means a person: 

(i) who sells, or offers for sale, a tangible consumer product, including but not limited to cosmetics. 

vacuum cleaners, and cleaning products at the home of the consumer; 

(ii) whose pay is determined by the quantity of product sold; and 

(iii) who works under a written contract that states the person will not be treated as an employee; 

(g) employment for which a rule of liability for injury, occupational disease, or death is provided 
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under the laws of the United States; 

2 (h) employment of a person performing services in return for aid or sustenance only, except 

3 employment of a volunteer under 67-2-105; 

4 iii employment with a railroad engaged in interstate commerce, except that railroad construction 

5 work is included in and subject to the provisions of this chapter; 

6 (j) employment as an official, including a timer. referee, or judge, at a school amateur athletic 

7 event, unless the person is otherwise employed by a school district; 

8 (k) employment of a person performing s,ervices as a newspaper carrier or free lance freelance 

9 correspondent if the person performing the services or a parent or guardian of the person performing the 

1 0 services in the case of a minor has acknowledged in writing that the person performing the services and 

11 the services are not covered. As used in this subsection, "free lance "freelance correspondent" is a person 

12 who submits articles or photographs for publication and is paid by the article or by the photograph. As used 

13 in this subsection, "newspaper carrier": 

14 (i) is a person who provides a newspaper with the service of delivering newspapers singly or in 

15 bundles; but 

16 (iii does not include an employee of the paper who, incidentally to the employee's main duties, 

17 carries or delivers papers. 

18 (I) cosmetologist's services and barber's services as defined in 39-51-204f+}fl·H1.l(.fil; 

19 (ml a person who is employed by an enrolled tribal member or an association, business, 

20 corporation, or other entity that is at least 51 % owned by an enrolled tribal member or members, whose 

21 business is conducted solely within the exterior boundaries of an Indian reservation; 

22 (nl employment of a jockey performing under a license issued by the board of horseracing from the 

23 time the jockey reports to the scale room prior to a race through the time the jockey is weighed out after 

24 a race if the Jockey has acknowledged in writing, as a condition of licensing by the board of horseracing, 

25 that the Jockey is not covered under the Workers' Compensation Act while performing services as a jockey; 

26 (01 employment of an employer's spouse for whom an exemption based on marital status may be 

27 claimed by the employer under 26 U.S.C. 7703; 

28 (pi a person who performs services as a petroleum land professional. As used in this subsection, 

29 a "petroleum land professional" 1s a person who: 

30 Iii 1s engaged primarily in negotiating tor the acquisition or divestiture of mineral rights or 1n 
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negotiating a business agreement for the exploration or development of minerals; 

2 (ii) is paid for services that are directly related to the completion of a contracted specific task rather 

3 than on an hourly wage basis; and 

4 (iii) performs all services as an independent contractor pursuant to a written contract. 

5 (qi an officer of a quasi-public or a private corporation or manager of a manager-managed limited 

6 liability company who qualifies under one or more of the following provisions: 

7 (il the officer or manager is engaged in the ordinary duties of a worker for the corporation or the 

8 limited liability company and does not receive any pay from the corporation or the limited liability company 

9 for performance of the duties; 

1 O (ii) the officer or manager is engaged primarily in household employment for the corporation or the 

11 limited liability company; 

12 (iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation 

13 or owns 20% or more of the limited liability company; or 

14 (iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law, 

15 daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the 

16 number of shares of stock in the corporation or who owns 20% or more of the limited liability company. 

17 Ir) service performed by an ordained, commissioned, or licensed minister of a church in the exercise 

18 of the church's ministry or by a member of a religious order in the exercise of duties required by the order. 

19 (3) (al A sole proprietor, a working member of a partnership, or a working member of a 

20 member-managed limited liability company who represents to the public that the person Is an independent 

21 contractor shall elect to be bound personally and individually by the provisions of compensation plan No. 

22 1, 2, or 3 but may apply to the department for an exemption from the Workers' Compensation Act. 

23 (b) The application must be made in accordance with the rules adopted by the department. There 

24 is no fee for the initial application. Any subsequent application must be accompanied by a $25 application 

25 fee. The application fee must be deposited in the administration fund established in 39-71-201 to offset 

26 the costs of administering the program. 

27 (c) When an application is approved by the department, It is conclusive as to the status of an 

28 independent contractor and precludes the applicant from obtaining benefits under this chapter. 

29 (dl The exemption, if approved, remains in effect for 1 year following the date of the department's 

30 approval. To maintain the independent contractor status, an independent contractor shall annually submit 
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a renewal application. A renewal application must be submitted for all independent contractor exemptions 

2 approved as of July 1, 1995, or thereafter. The renewal application and the $25 renewal application fee 

3 must be received by the department at least 30 days prior to the anniversary date of the previously 

4 approved exemption. 

5 (e) A person who makes a false statement or misrepresentation concerning that person's status 

6 as an exempt independent contractor is subject to a civil penalty of $1,000. The department may impose 

7 the penalty for each false statement or misrepresentation. The penalty must be paid to the uninsured 

8 employers' fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section. 

9 (f) If the department denies the application for exemption, the applicant may contest the denial by 

10 petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An 

11 applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with 

12 the procedure established in 39-51-2403 and 39-Ei 1-2404. 

13 (4:, (a) A corporation or a manager-managed limited liability company shall provide coverage for its 

14 employees under the provisions of compensation plan No. 1, 2, or 3. A quasi-public corporation, a private 

15 corporation, or a manager-managed limited liability company may elect coverage for its corporate officers 

16 or managers, who are otherwise exempt under subsection (2), by giving a written notice in the following 

17 manner: 

18 (ii if the employer has elected to be bound by the provisions of compensation plan No. 1, by 

1 9 delivering the notice to the board of directors of the corporation or to the management organization of the 

20 manager-managed limited liability company; or 

21 (ii) if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by 

22 delivering the notice to the board of directors of the corporation or to the management organization of the 

23 manager-managed limited liability company and to the insurer. 

24 (b) If the employer changes plans or insurers, the employer's previous election is not effective and 

25 the employer shall again serve notice to its insu,·er and to its board of directors or the management 

26 organization of the manager-managed limited liability company if the employer elects to be bound. 

27 (5:, The appointment or election of an employee as an officer of a corporation, a partner in a 

28 partnership, or a member in or a manager of a limited liability company for the purpose of exempting the 

29 employee from coverage under this chapter does not entitle the officer, partner, member, or manager to 

30 exemption from coverage. 
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1 (6) Each employer shall post a sign in the workpiace at the locations where notices to employees 

2 are normally_ posted, informing employees about the employer's current provision of workers' compensation 

3 insurance. A workplace is any location where an employee performs any work-related act in the course of 

4 employment, regardless of whether the location is temporary or permanent, and includes the place of 

5 business or property of a third person while the employer has access to or control over the place of 

6 business or property for the purpose of carrying on the employer's usual trade, business, or occupation. 

7 The sign must be provided by the department, distributed through insurers or directly by the department, 

8 and posted by employers in accordance with rules adopted by the department. An employer who purposely 

9 or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation." 

10 

1 1 

12 

Section 29. Section 39-71-2501, MCA, is amended to read: 

"39-71-2501. Definitions. As used in this part, the following definitions apply: 

13 { 1) "Account" means the workers' compensation bond repayment account established in 

14 39-71-2504. 

15 (2) "Department" means the department of revenue provided for in 2-15-1301. 

16 (3) "Domestic or household service" means employment of persons other than members of the 

17 household for the purpose of tending to the aid and comfort of the employer or members of the employer's 

18 family, including but not limited to houseclearnng and yard work but does not include employment beyond 

19 the scope of normal household or domestic duties, such as home health care or domiciliary care. 

20 +J+lli "Employee" includes~ 

21 J.fil an officer, employee, or elected public official of the United States, the state of Montana, or 

22 any political subdivision of the United States or the state of Montana or any agency or instrumentality ot 

23 the United States, the state of Montana, or a political subdivision of the United States or the state of 

24 Montana. The temI "emplo~·ee" also includes~ 

25 _llil an officer of a corporation~ 

26 (cl any individual who performs services for another individual or organization having the right to 

27 control the employee as to the services to be performed and as to the manner of performance; and 

28 (di all classes, grades or types of employees, including minors and aliens, superintendents, 

29 managers, and other supervisory personnel. 

30 f4.Hal-(5) (a) "Employer" means,~ 
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ill el<eept as pre~•idea in sul3seetien (4 KN, the person for whom an individual performs or 

2 performed any service, of whatever nature, as an employee of the person.~ 

3 (131 If the persen fer wham the indi•,·idual r:erferms er perfern1ed tRe serviee dees net have centrol 

4 of the payment of the W□§es fer the serviee, tRe term "empleyer" Ff1eans the persen whe has central ef 

5 the pa'yFf1ent ef Wa§eS. 

6 (iii a person who pays $1,000 or more in wages within the current calendar year; 

7 (iii) a person who pays $1,000 or more in cash for domestic service in any quarter during the 

8 current calendar year; or 

9 (iv) any individual or organization, including state government and ar,y of its political subdivision 

10 or instrumentalities, partnership, association, trust, estate, joint-stock company, insurance company, limited 

11 liability company or a limited liability partnership that has filed or registered with the secretary of state, 

12 corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee's 

13 successor, or legal representative of a deceased person that has or had in its employ one or more 

14 individuals performing services for it within this state. 

15 (bl Any person found to be an employer under Title 39, chapter 51, for unemployment insurance 

16 purposes is considered an employer for old fund liability tax purposes. 

17 WJ.fil "Federal workers' compensation legislation" means federal legislation that provides an 

18 employee with compensation or remuneration for accidental injury or death. This legislation includes but 

19 is not limited to the Federal Employers' Liability Act, the Federal Employees' Compensation Act, and the 

20 Defense Base Act. 

21 ~till "Ongoing activities" means obligations or occurrences that are continuous, rather than 

22 intermittent or occasional, that exist for a definite period of time during the year, or that are intended to 

23 cover or apply to successive and similar obligations or occurrences. 

24 R-+ifil "Publicly traded limited partnership" means a business entity that issues shares or similar 

25 ownership interests that are sold or purchased by persons through certified stockbrokers or licensed traders 

26 on a public exchange recognized by the securities exchange commission. 

27 f-8.+j_fil "State fund" means the state compensation insurance fund. 

28 tS+ll.ill "Tax" or "old fund liability tax" means the workers' compensation old fund liability tax 

29 provided for in 39-71-2503, created to address the unfunded liability for claims for 1nJuries resulting from 

30 accidents that occurred before July 1, 1990. 
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+4-0}{ 11) (a) "Wages" means all remuneration for services performed in the state of Montana by 

2 an employee for an employer, including the cash value of all remuneration paid in any medium other than 

3 cash. The term does not ineludo reA'luneration paid includes but is not limited to the following: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5 

16 

17 
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19 
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21 
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25 

26 

27 

28 

29 

30 

(ii commissions, bonuses, and remuneration paid for overtime work, holidays, vacations, and 

sickness periods; 

(ii) severance or continuation pay, back pay, and any similar pay made for or in regard to previous 

service by the employee for the employer, other than retirement or pension benefits from a qualified plan; 

(iii) tips or other gratuities received by the employee, to the extent that the tips or gratuities arec 

tA± documented by the employee to the employer for tax purposes7 

(Bl disbursed by the eA'lplover froA'I a tip pool; or 

IC) added to the eustoA'ler's bill by the eA'laloyer. 

la) for easual labor not in the eourse of the eA'lployer's trade or business performed in an•t ealendar 

quarter by an emplo·,·ee unless the sash reA'luneration paid for the servise is $60 or A'lore and the servioe 

is perforA'!ed by an individual who is regularly eA'lployed b~· the OFAployer to perforFR the servise. For 

purposes et this subseetion (1 Olla), an individual is considered to be regularly eA'lplo",'ed by an employer 

during a calendar quarter onl•,· if: 

Iii on eash of 24 days during the calendar quarter, the individual perforFAs serviee not in the eourse 

of the employer's trade or business for the eA'lplo•,·er for soFAe portion of the day; and 

!iii the individual was regularly employed, as deterA'lined under subseetion 11 Ollallil, by the 

employer in the perforFAanee of sorviee durin§ the proeeding ealendar quarter. 

lb) for serviees not in the eourse of the eFAployer's trade or business, to the mctent that 

reA'luneraton is paid in an·,· modiuA'I other than sash, when the payA'!ents are in the form of lodging or A'leals 

and the 13ayFAents are received by the employee at the request of and for the eonvenience of the eA'lployer; 

(cl to or for an eFAployee as a 13ayA'lent for or a contribution toward the cost of an~• group plan or 

prograA'I that benefits the employee, insluding but not liFRitod to life insuranee, hos13italization insuranee for 

the eFAployee or the eA'lployee's dependents, and eA'l13loyees' elub astivities; 

{b) The term "wages" does not include: 

(i) the amount of any payment made by the employer FOR EMPLOYEES. if the payment was made 

unEler a qualified plan as defined under the prov1s1ons of the lnrnrnal J;levenue Gode established for 
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em p I syses for: 

(A) retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE 

PROVISIONS OF THE INTERNAL REVENUE CODE; 

(B) sickness or accident disability under a workers' compensation policy; 

(Cl medical or hospitalization expenses in connection with sickness or accident disability, including 

health insurance for the employee or the employee's immediate family; or 

(D) death, including life insurance for the employee or the employee's immediate family; 

(ii) compensation in the form of meals anc lodging, provided the compensation Is not includable 

in gross income for state individual income tax purposes; 

WHilil as payments distributions from a multiple employer welfare arrangement, as defined in 29 

U.S.C. 1002, to a qualified individual employee; 

Wli.'{J. as v,·ages or eompensation, the taxation of whieh is prohibited by payments that may not 

be taxed under federal law; or 

tt+M as wages or compensation for services performed by Montana residents outside the borders 

of the state of Montana." 

Section 30. Section 39-71-2503, MCA, is amended to read: 

"39-71-2503. Workers' compensation old fund liability tax. ( 1) (a) There is imposed on each 

employer, except an employer whose employees am covered by federal workers' compensation legislation, 

a workers' compensation old fund liability tax in an amount equal to 0.28%, plus the additional amount of 

old fund liability tax provided in 39-71-2505, of the wages paid for employment as defined in this part by 

the employer in the preceding payroll period subject to reporting and remittance requirements contained in 

J 5-30-204 . .; 

fil- for the preceding payroll period fer empleyers subjeet to the payment schedule contained in 

1§ :30 204(1); 

{-ii} for the preceding month for em13lsyors subjeot to the payment schedule csntained in 

1 § :30 204(2); and 

(iii! fsr tho preceding year for employers subjoot to the pa')'ment schedule oontained in 

1 § :30 204 (:3)IaJ. 

(b) There is imposed on each employee, except an employee who is covered by federal workers' 
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1 compensation legislation, an old fund liability tax, as provided in 39-71-2505, on the employee's wages 

2 paid for employment. as defined in this part. An employer paying wages for sar-,Ioes 13erferrned 

3 employment, as defined in this part, in Montana shall deduct and withhold the tax from the wages. 

4 (cl (ii There Is imposed on each business of a sole proprietor, on each subchapter S. corporation 

5 shareholder, on each partner of a partnership, and on each member or manager of a limited liability 

6 company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each 

7 separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder, 

8 partner, or member or manager derived from ongoing activities. 

9 (iii The tax imposed in this subsection illlc) applies only to the ordinary income of a shareholder, 

10 partner, member, or manager as the term "ordinary income" is defined in the Internal Revenue Code. 

11 (iii) Partners of a publicly traded limited partnership are not subject to the tax imposed in this 

12 subsection ill(c). 

13 (di A corporate officer of a subchapter S. corporation who receives wages as an employee of the 

14 corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary 

15 income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate 

16 officer's wages. 

17 le) A corporate officer of a closely held corporation who owns stock in a closely held corporation 

18 that meets the stock ownership test under section 542Ia)(2) of the Internal Revenue Code and receives 

19 wages as an employee of the corporation is required to pay the old fund liability tax only on the wages 

20 received. The corporation is not liable for the tax on the corporate officer's wages. 

21 (fl This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred 

22 for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or 

23 bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans 

24 or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month 

25 period if the workers' compensation bond repayment account contains on the first day of that period an 

26 amount, regardless of the source, that is in excess of the reserve maintained in the account and that is 

27 equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest 

28 that must be paid during that period on the outstanding loans or bonds. 

29 (g) Each employer shall maintain the records that the department requires concerning the old fund 

30 liability tax. The records are subject to inspection by the department and its employees and agents during 
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regular business hours. 

2 (hi .An employee does not have any right of action against an employer for any money deducted 

3 and withheld from the employee's wages and paid to the state in compliance or intended compliance with 

4 this section. 

5 (i) The employer is liable to the state tor any amount of old fund liability taxes, plus interest and 

6 penalty, when the employer fails to withhold from an employee's wages or fails to remit to the state the 

7 old fund liability tax required by this section. 

8 (j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member 

9 or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and 

1 0 penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state 

11 the old fund liability tax required by this section. 

12 (2) All collections of the tax must be deposited as received in the account. The tax is in addition 

1 3 to any other tax or fee assessed against persons subject to the tax. 

14 (31 (al Tax payments and returns required by subsections (1 )(a) and (1 )(b) must be made pursuant 

15 to 15-30-204. The department shall first credit a payment to the liability under 15-30-202 and credit any 

16 remainder to the account provided for in 39-71-2504. 

17 (bl Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of 

18 pa(tnerships, and members or managers of limited liability companies must be made with and at the same 

1 9 time as the returns filed pursuant to 1 5-30-144 and 1 5-30-241. The department shall first credit a payment 

20 to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the account provided 

21 for in 39-71-2504. 

22 (cl An employer who exceeds either threshold, as defined in 39-71-2501 (5)(al(ii) or I511a)(iii), shall 

23 begin withholding old fund liability tax on or before the last day of the month following the quarter in which 

24 the wages paid exceed the threshold requirement. The employer shall begin reporting and remitting the 

25 employer and employee portions of the old fund liability tax. The report and remittance are due the last 

26 day of the month of the subsequent quarter following the quarter in which the wages paid exceeded the 

27 threshold requirement. The employer is subject to the quarterly remittance schedule until the department 

28 is able to determine the employer's proper remittance schedule by a review of the employer's first complete 

29 lookback period. 

30 141 An employer's officer or employee with the duty to collect, account for, and pay to the 
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department the amounts due under this section who fails to pay an amount is liable to the state for the 

2 unpaid amount and any penalty and interest relating to that amount. 

3 (5\ Returns and remittances under subsectio_n (3) and any information obtained by the department 

4 during an audit are subject to the provisions of 1 e 30 303, [section 1] sut the department may disclose 

5 the inforniation te the dopartffient of laser and industry for the purpose ef inYostigation and preYenHoR-ef 

6 noncoA'lpliance, tm( eYasien, fraud, and asuse e1nder the uneA'lployffient insurance laws, under 

7 cirewllstances and conditions that ensure the eontine1ed confidentialit·,- of the inferffiation. 

8 (61 The department of labor and industry and the state fund shall give the department a list of all 

9 employers having coverage under any plan administered or regulated by the department of labor and 

10 industry and the state fund. The department of labor and industry and the state fund shall update the lists 

11 weekly. The department of labor and industry and the state fund shall provide the department with access 

12 to their computer data bases and paper files and records for the purpose of the department's administration 

13 of the tax imposed by this section. 

14 (7) The provisions of Title 15, chapter 30, that are not in conflict with the provisions of this part 

15 regarding administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, 

16 credits for overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking 

17 authority apply to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation 

18 shareholders, to partners of partnerships, to members or managers of limited liability companies, and to the 

19 department." 

20 

Section 31. Section 39-71-2503, MCA, is amended to read: 21 

22 "39-71-2503. Workers' compensation old fund liability tax. (1) (a) There is imposed on each 

23 employer, except an employer whose employees are.covered by federal workers' compensation legislation, 

24 a workers' compensation old fund liability tax in an amount equal to 0.28%, plus the additional amount of 

25 old fund liability tax provided in 39-71-2505, of the wages paid for employment as defined in this part by 

26 the employer in the preceding payroll period, subject to reporting and remittance requirements contained 

27 in 15-30-204.;0 

28 (ii fer the 13reeedin§ pavroll period fer 0A'lployers subject to the payment sohesule eontaines in 

29 1§30204(1); 

30 (ii) for the preeesing ffionth fer employers susject to the 13ayment sehesule oontaines in 
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15 ao 20412); ans 

2 liiil for the preceding year for eR1ployms subject to the payR1ent sehedule containee 1n 

3 16 ao 20413llal. 

4 lb) There is imposed on each employee, except an employee who is covered by federal workers' 

5 compensation legislation, an old fund liability tax, as provided in 39-71-2505, on the employee's wages 

6 paid for employment, as defined in this part. An employer paying wages for services perforR1ed 

7 employment, as defined in this part. in Montana shall deduct and withhold the tax from the wages. 

8 I c) (i) There is imposed on each business of a sole proprietor, on each subchapter S. corporation 

9 shareholder, on each partner of a partnership, and on each member or manager of a limited liability 

10 company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each 

11 separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder, 

12 partner, or member or manager derived from ongoing activities. 

13 (ii) The tax imposed in this subsection illic) applies only to the ordinary income of a shareholder, 

14 partner, member, or manager as the term "ordinary income" is defined in the Internal Revenue Code. 

15 !iii) Partners of a publicly traded limited partnership are not subject to the tax imposed in this 

16 subsection ill(c). 

17 (d) A corporate officer of a subchapter S. corporation who receives wages as an employee of the 

18 corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary 

19 income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate 

20 officer's wages. 

21 (el A corporate officer of a closely held corporation who owns stock in a closely held corporation 

22 that meets the stock ownership test under section 542(a)(2) of the Internal Revenue Code and receives 

23 wages as an employee of the corporation is required to pay the old fund liability tax only on the wages 

24 received. The corporation is not liable for the tax on the corporate officer's wages. 

25 (f) This ol,2 fund liability tax must be used to reduce the unfunded liability in the state fund incurred 

26 for claims for inJuries resulting from accidents that occurred before July 1, 1990. If one or more loans or 

27 bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans 

28 or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month 

29 period if the workers' compensation bond repayment account contains on the first day of that period an 

30 amount, regardless of the source, that is in excess of the reserve maintained in the account and that is 
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27 

28 

29 

30 

equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest 

that must be paid during that period on the outstanding loans or bonds. 

(g) Each employer shall maintain the records that the department requires concerning the old fund 

liability tax. The records are subject to inspection by the department and its employees and agents during 

regular business hours. 

(hi An employee does not have any right of action against an employer for any money deducted 

and withheld from the employee's wages and paid to the state in compliance or intended compliance with 

this section. 

(ii The employer is liable to the state for any amount of old fund liability taxes, plus interest and 

penalty, when the employer fails to withhold from an employee's wages or fails to remit to the state the 

old fund liability tax required by this section. 

(j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member 

or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and 

penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state 

the old fund liability tax required by this section. 

(21 All collections of the tax must be deposited as received in the account. The tax is in addition 

to any other tax or fee assessed against persons subject to the tax. 

(31 (al Tax payments and returns required by subsections (1)(a) and (1)(b) are due on or before the 

last day of the month following the close of each calendar guarter and must be made purst~ant to 

15-30-204. The department shall #fst credit a payment to the liability unser 16 30 202 ans eredit any 

remainder to the aeeount provised for in 39 71 2604 payments as provided for in !section 2). 

(bl Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of 

partnerships, and members or managers of limited liability companies must be made with and at the same 

time as the returns filed pursuant to 1 5-30-144 and 15-30-241. The department shall first credit a payment 

to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the account provided 

for in 39-71-2504. 

(cl An employer who exceeds either threshold, as defined in 39-71-2 501 ( 5) (a)(ii) or (5) (a) (iii), shall 

begin withholding old fund liability tax on or before the last day of the month following the quarter 1n which 

the wages paid exceed the threshold requirement. The employer shall begin reporting and remitting the 

employer and employee portions of the old fund liability tax. The report and remittance are due the last 

Legislative 
,Services 
",_Djvision 

- 55 - HB 561 



55th Legislature HB0561.02 

day of the month of the subsequent quarter follow,ng the quarter in which the wages paid exceeded the 

2 threshold requirement. The employer is subject to the quarterly remittance schedule until the department 

3 is able to determine the employer's proper remittance schedule by a review of the employer's first complete 

4 look back period. 

5 (41 An employer's officer or employee with the duty to collect, account for, and pay to the 

6 department the amounts due under this section who fails to pay an amount is liable to the state for the 

7 unpaid amount and any penalty and interest relating to that amount. 

8 (5) Returns and remittances under subsection (3) and any information obtained by the department 

9 during an audit are subject to the provisions of 4-e- 30 aoa [section 1 L l:Jut the se13artment may s1selose 

1 O the inforn,ation to the ae13artffient of lal:Jor ans insustry for the 13ur13ose of in11esti§atien ans pre11ention of 

11 noneompliance, talt e11asion, fraus, ans al:Juse unser the unem13loyment insuranee laws, unser 

12 eireumstanees ans eensitiens that ensure the eentinues eenfiaentiality of the infermatien. 

13 (6) The department of labor and industry and the state fund shall give the department a list of all 

14 employers having coverage under any plan administered or regulated by the department of labor and 

15 industry and the state fund. The department of labor and industry and the state fund shall update the lists 

16 weekly. The department of labor and industry and the state fund shall provide the department with access 

17 to their computer data bases and paper files and records for the purpose of the department's administration 

18 of the tax imposed by this section. 

1 9 (71 The provisions of Title 15, chapter 30, that are not in conflict with the provisions of this part 

20 regarding administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, 

21 credits for overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking 

22 authority apply to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation 

23 shareholders, to partners of partnerships, to members or managers of limited liability companies, and to the 

24 department." 

25 

26 Section 32. Section 39-71-2505, MCA, is amended to read: 

27 "39-71-2505. Payment of unfunded liability for injuries resulting from accidents occurring before 

28 July 1, 1990. ( 1 I The state fund shall pay for the cost of administering and paying claims for injuries 

29 resulting from accidents that occurred before July 1, 1990, not covered by any other funding source, by 

30 borrowing from the reserves accumulated from premiums paid to the state fund, based upon wages payable 
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18 
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20 
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26 
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28 

29 

30 

on or after July 1, 1990, and invested by the board of investments, from time to time, the amount that the 

state fund determines and that the budget director certifies, as provided in 39- 71-2354, will be needed to 

pay for administering and paying the claims for the ensuing year. 

(2) (a) In January of each year, prior to the start of the following fiscal year, the state fund shall 

forward to the budget director information pertaining to the amount that the state fund will borrow for the 

ensuing fiscal year to pay for the cost of administering and paying claims for the injuries provided tor in 

subsection (1 ). In addition, the state fund shall forward to the budget director the schedule of projected 

liability payments and cash needs on which the amount to be borrowed is based. The schedule must include 

but is not limited to total projected liability payments, loans and bond debt payments, revenue from the old 

fund liability tax provided for in 39-71-2503, projected fiscal yearend cash, and the projected fiscal yearend 

cash for the year 2007. 

(b) Ii) There is imposed on each employer a workers' compensation old fund liability tax as provided 

in 39-71-2503. The employer old fund liability tax is an amount equal to 0.5% of the employer's payroll 

for wages paid in the preceding ealendar quarter payroll period for wages paid for employment, as defined 

in this part. 

(ii) The employee old fund liability tax is an amount equalto 0.2% of the employee's wages in the 

preceding calendar quarter payroll period for wages paid for employment, as defined in this part. 

(iii) The old fund liability tax is an amount equal to 0.2 % on the profit of each separate business 

of a sole proprietor and on the distributive share of ordinary income of each subchapter S. corporation 

shareholder, partner of a partnership, or member or manager of a limited liability company. 

(iv) The rate of the employer old fund liability tax determined by this section includes the 0.28% 

employer old fund liability tax provided for in 39-71-2503. 

(v) (A) The employer old fund liability tax that is in excess of the 0.28% tax provided for in 

39-71-2503 terminates at the end of fiscal year 2007. 

(B) If the debt service account has sufficient funds to _pay outstanding bonds or if no bonds are 

outstanding, the old fund liability tax may not be imposed after the end of fiscal year 2007. 

(vi) The old fund liability tax described in this section must be collected and deposited as provided 

in 39-71-2503 and 39-71-2504. 

(3) If in any January the cumulative projected amount to be borrowed by the state fund from 

reserves accumulated from premiums paid to the state fund based on wages payable on or after July 1, 
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1990, to administer and pay claims for injuries resulting from accidents that occurred before July 1, 1990, 

2 not including any outstanding bonds as of May 13, 1993, exceeds $80 million for the following fiscal year, 

3 the tax rate on the persons subject to the old fund liability tax must be increased by 0.05% for the 

4 following fiscal year over the current tax rate. If in any January the projected fiscal yearend cash balance 

5 for the current fiscal year exceeds $25 million, the tax rate on the persons subject to the old fund liability 

6 tax must be reduced by 0.05 % from the current tax rate for the following fiscal year. 

7 (41 The total tax on the persons subject to the old fund liability tax may not exceed 0.75%. 

8 (51 The budget director shall certify the cash flow projections of the state fund required by this 

9 section and shall notify the department of revenue no later than April 1 of the rate of tax to be collected 

10 pursuant to this section." 

11 

12 NEW SECTION. Section 33. Severability. If a part of [this act] is invalid, all valid parts that are 

13 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

14 applications, the part remains in effect in all valid applications that are severable from the invalid 

15 applications. 

16 

17 NEW SECTION. Section 34. Saving clause. [This act] does not affect rights and duties that 

18 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

19 act]. 

20 

21 NEW SECTION. Section 35. Codification instruction. ( 1 I [Sections 1 through 5 and 7] are intended 

22 to be codified as an integral part of Title 15, chapter 30, part 2, and the provisions of Title 15, chapter 30, 

23 part 2, apply to [sections 1 through 5 and 7]. 

24 (2) [Section 6] is intended to be codified as an integral part of Title 39, chapter 71, part 25, and 

25 the provisions of Title 39, chapter 71, part 25, apply to [section 6]. 

26 

27 NEW SECTION. Section 36. Coordination instruction. If Senate Bill No. 119 is passed and 

28 approved, then [section 4], amending 15-30-204, [section 5], amending 39-71-2503, and [section 6], 

29 amending 39-71-2505 in Senate Bill No. 119, are void. 

30 
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NEW SECTION. Section 37. Effective dates. ( 1) [Sections 1, 20 and 33 through 36 and this 

2 section] are effective July 1 , 1997. 

3 (21 [Sections 3 through 7, 9 through 12, 17 through 19, 21, 22, 24 through 30, and 32 are 

4 effective January 1, 1998. 

5 (3) [Sections 2, 8, 13 through 16, 23, and 31) are effective January 1, 1999. 

6 -END-
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HOUSE BILL NO. 561 

2 INTRODUCED BY KASTEN, RANEY, DEVLIN, BENEDICT, SIMON, VANVALKENBURG, STANG, 

3 BARTLETT, FOSTER, HALLIGAN, THOMAS, HARP, MERCER, KEATING, FELAND, STORY, JERGESON, 

4 CHRISTIAENS, FRANKLIN, HIBBARD 

5 

6 A BILL FOR AN ACT ENTITLED: "AN ACT FURTHERING THE RENEWAL OF STATE GOVERNMENT BY 

7 HARMONIZING THE DEFINITIONS OF "WAGES" AND "EMPLOYMENT"; BY REENGINEERING, 

8 RESTRUCTURING, AND COMBINING THE REPORTING AND REMITTANCE OF EMPLOYER TAXES; BY 

9 COORDINATING THE ADMINISTRATION OF THE STATE'S INCOME TAX AND OLD FUND LIABILITY TAX 

70 WITHHOLDING, UNEMPLOYMENT INSURANCE TAX, AND THE EMPLOYERS' SHARE OF THE OLD FUND 

11 LIABILITY TAX SO THAT ALL REPORTS AND REMITTANCES MUST BE MADE TO THE DEPARTMENT OF 

12 REVENUE THEREBY PROVIDING AN EMPLOYER THE CONVENIENCE OF DEALING WITH ONLY ONE STA TE 

13 AGENCY; AND AMENDING SECTIONS 15-1-302, 15-2-302, 15-30-201, 15-30-202, 15-30-203, 

14 15-30-204, 15-30-207, 15-30-208, 15-30-209, 37-31-101, 39-51-201, 39-51-204, 39-51-301, 

15 39-51-1109, 39-51-1110, 39-51-1301, 39-51-1303, 39-51-2108, 39-51-2402, 39-71-123, 39-71-401, 

16 39-71-2501, 39-71-2503, AND 39-71-2505, MCA." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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HOUSE BILL NO. 561 

HB0561.03 

APPROVED BY COM 
ON TAXATION 

2 INTRODUCED BY KASTEN, RANEY, DEVLIN, BENEDICT, SIMON, VANVALKENBURG, STANG, 

3 BARTLETT, FOSTER, HALLIGAN, THOMAS, HARP, MERCER, KEATING, FELAND, STORY, JERGESON, 

4 CHRISTIAENS, FRANKLIN, HIBBARD 

5 

6 A BILL FOR AN ACT ENTITLED: "AN ACT FURTHERING THE RENEWAL OF STATE GOVERNMENT BY 

7 HARMONIZING THE DEFINITIONS OF "WAGES" AND "EMPLOYMENT"; BY REENGINEERING, 

8 RESTRUCTURING, AND COMBINING THE REPORTING AND REMITTANCE OF EMPLOYER TAXES; BY 

9 COORDINATING THE ADMINISTRATION OF THE STATE'S INCOME TAX AND OLD FUND LIABILITY TAX 

10 WITHHOLDING, UNEMPLOYMENT INSURANCE TAX, AND THE EMPLOYERS' SHARE OF THE OLD FUND 

11 LIABILITY TAX SO THAT ALL REPORTS AND REMITTANCES MUST BE MADE TO THE DEPARTMENT OF 

12 REVENUE THEREBY PROVIDING AN EMPLOYER THE CONVENIENCE OF DEALING WITH ONLY ONE STA TE 

13 AGENCY; BY CLARIFYING INDIVIDUAL LIABILITY FOR THE REPORTING AND PAYMENT OF EMPLOYER 

14 TAXES; AN-GAMENDING SECTIONS 15-1-302, 15-2-302, 15-30-201, 15-30-202, 15-30-203, 15-30-204, 

1 5 1 5-30-207, 1 5-30-208, 15-30-209, 37-31-101, 39-51-201, 39-51-204, 39-51-301, 39-51-1105 

16 39-51-1109, 39-51-1110, 39-51-1301, 39-51-1303, 39-51-1304, 39-51-2108, 39-51-2402, 39-71-123, 

17 39-71-401, 39-71-2501, 39-71-2503, AND 39-71-2505, MCA; REPEALING ARM 24.11.831; AND 

18 PROVIDING EFFECTIVE DATES." 

19 

20 WHEREAS, HOUSE BILL NO. 98 (CH. 48, L. 1995), ENACTED BY THE 54TH LEGISLATURE, 

21 EXCLUDED DIRECT SELLERS FROM MINIMUM WAGE, OVERTIME, UNEMPLOYMENT INSURANCE, AND 

22 WORKERS' COMPENSATION REQUIREMENTS; AND 

23 WHEREAS, THE LEGISLATURE IN HOUSE BILL NO. 98 ADOPTED THE FEDERAL DEFINITION OF 

24 DIRECT SELLER TO APPLY TO RELEVANT MONTANA STATUTES; AND 

25 WHEREAS, ARM 24.11.831 NARROWED THE SCOPE OF THE FEDERAL DEFINITION OF DIRECT 

26 SELLER; AND 

27 WHEREAS, AN ORIGINAL PURPOSE OF THIS HOUSE BILL NO. 561 WAS TO CODIFY THE 

28 NARROWER DEFINITION OF DIRECT SELLER; AND 

29 WHEREAS, THIS HOUSE BILL NO. 561 IS THE APPROPRIATE PLACE TO REPEAL RULE 24.11.831, 

30 ADMINISTRATIVE RULES OF MONTANA. 
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1 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

2 

3 NEW SECTION. Section 1. Confidentiality. Reports and returns required to be filed under this part 

4 are confidential, subject to the limitations contained in 39-51-603(3) and (4). 

5 

6 NEW SECTION. Section 2. Application and distribution of payments. (1) Except as provided by 

7 rule, tax payments including delinquent tax, penalty, and interest must be applied to the taxpayer's 

8 account, prorated on the basis of the amount of each tax due to the amount of the total tax due, and 

9 distributed to the appropriate fund accounts as required by law. 

1 O (2) Payment of a penalty assessed for late filing of a report for which there is no tax due for the 

11 period must be applied to the employer's liability for the penalties and equally distributed to the fund 

12 accounts specified by law among the tax types the report covers. 

13 

14 NEW SECTION. Section 3. Statute of limitations. (1) In the case of a nonfiled return, the 

15 department may, at any time, audit the employer or estimate the tax due from any information in its 

16 possession and issue an assessment for the amount of the tax, penalty, and interest the department 

17 determines to be due. 

18 (2) If the department determines, pursuant to a review conducted pursuant to 15-30-145, that any 

19 return is incorrect, it may revise the return within 5 years of the due date of the original return, within 5 

20 years of the date the return was filed, or 1 year from the date an amended return was filed, whichever is 

21 later. 

22 (3) Notwithstanding the provisions of subsection (2), if an employer purposely or knowingly files 

23 a false or fraudulent return, with intent to evade the tax, the amount of tax, penalty, and interest due may 

24 be determined at any time after the return is filed and collected at any time after it becomes due. 

25 (4) For the purposes of this section, a return filed before the due date is considered to be filed on 

26 the due date. 

27 (5) The statute of limitations is suspended during any time in which an employer-employee 

28 relationship determination has been appealed as provided in 15-1-211, and the time for assessment extends 

29 for an additional 1 year from the date the decision becomes final. 

30 
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NEW SECTION. Section 4. Credits and refunds -- period of limitations. ( 1) If the department 

2 determines by examination of an employer's account, or upon claim filed by an employer, that the employer 

3 has overpaid the amount of tax, penalty, or interest, the amount of the overpayment may be refunded to 

4 the employer or applied to current or future obligations of any tax, penalty, or interest for any tax contained 

5 in this title at the discretion of the taxpayer. 

6 (2) A credit or refund may be allowed only if the claim is filed or the determination is made within 

7 5 years of the due date prescribed for filing a report or 1 year from the date of the notification of the 

8 overpayment by the department. 

9 (3) The department shall notify the employer of the overpayment and the credit or refund options 

10 available to the employer. A credit must be applied to the employer account unless directed otherwise by 

11 the employer. 

12 (4) If a claim is disallowed, the department shall notify the employer. The decision disallowing the 

1 3 claim is subject to review as provided in 15-1-211. 

14 (5) Interest is: 

1 5 (a) allowed on an overpayment at the same rate as charged for late tax payments under this part; 

16 (b) payable from the due date of the payment or the date overpayment was verified, whichever 

17 is later; 

1 8 (cl not payable if the overpayment is applied to current or future obligations with the department. 

19 (6) Interest is not allowed if the overpayment is refunded within 45 days from the date the 

20 employer directs the department to refund the overpayment. 

21 (7) If additional information is required to verify the amount of the overpayment, the 45-day period 

22 in subsection (6) does not begin until the information is provided. 

23 

24 NEW SECTION. Section 5. Employment defined and exclusions from definition of employment. 

25 (1) As used in this part "employment", subject to the provisions of subsection (2), means the service by 

26 an employee for an employer. 

27 (2) The term "employment" does not include: 

28 (al household and domestic service in a private home, local college club, or local chapter of a 

29 college fraternity or sorority, except as provided in 15-30-201 (4)(c); 

30 (bl service performed by a dependent, as defined in 26 U.S.C. 152, of a sole proprietor for whom 
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an exemption may be claimed by the employer under the Internal Revenue Code or service performed by 

2 a sole proprietor's spouse for whom an exemption based on marital status may be claimed by the sole 

3 proprietor pursuant to 26 U.S.C. 7703; 

4 (c) service performed as a freelance correspondent or newspaper carrier if the person performing 

5 the service, or a parent or guardian of the person performing the service in the case of a minor, has 

6 previously acknowledged or acknowledges in writing that the person performing the service and the service 

7 are not covered for unemployment insurance purposes. As used in this subsection: 

8 (i) "freelance correspondent" is a person who submits articles or photographs for publication and 

9 is paid by the article or by the photograph; and 

1 0 (ii) "newspaper carrier" means a person who provides a newspaper with the service of delivering 

11 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally 

12 to the employee's main duties, carries or delivers papers. 

13 (dl service performed as a licensed real estate broker or salesperson under Title 37, chapter 51; 

14 (e) service performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber 

15 who is licensed under Title 37, chapter 30, and: 

16 (i) who has acknowledged in writing that the cosmetologist or barber working under contract is not 

17 covered by unemployment insurance and workers' compensation; 

18 (ii) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined 

19 in 3 7-30-101, which contract must show that the cosmetologist or barber: 

20 (A) is free from all control and direction of the owner i'n the contract; 

21 (Bl receives payment for service from individual clientele; and 

22 (Cl leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

23 knowledge; and 

24 (iii) whose contract gives rise to an action for breach of contract in the event of contract 

25 termination. The existence of a single license for the cosmetology salon or barbershop may not be 

26 construed as a lack of freedom from control or direction under this subsection. 

27 (f) casual labor not in the course of an employer's trade or business performed in any calendar 

28 quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by 

29 an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

30 means that the service is performed during at least 24 days in the same quarter. 
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(g) service per_formed by sole proprietors, working members of a partnership or a limited liability 

2 partnership, or members of a member-managed limited liability company that has filed articles of 

3 organization with the secretary of state; 

4 (hi service performed for the installation of floor coverings if the installer: 

5 Ii) bids or negotiates a contract price based upon work performed by the yard or by the job; 

6 (ii) is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

7 (iii) may perform service for anyone without limitation; 

8 (iv) may accept or reject any job; 

9 (v) furnishes substantially all tools and equipment necessary to provide the service; and 

10 lvi) works under a written contract that: 

11 IA) gives rise to a breach of contract action if the installer or any other party fails to perform the 

1 2 contract obligations; 

13 (B) states that the installer is not covered by unemployment insurance; and 

14 IC) requires the installer to provide a current workers' compensation policy or to obtain an 

15 exemption from workers' compensation requirements; 

16 (i) service performed by a direct seller. As i.sea ir:1 ti=lis si.BseotioFI, "airest seller" ffiear:1s a 13orsor:1: 

17 (il wi=lo sells, or offers for sale, a tar:19iBlo oor:1si.R'lor 13roai.ot, ir=1oli.air:19 But r:1ot liR'litoa to oosFAotiss, 

18 ,;asuclFA sloaFIBFS, 3Fl8 slear:1ir=19 13roac1sts at ti=lo AOFAe of ti=le GOASUR'lOF; 

19 ('.i) ., .. 'AOSB 13ay is EleterFAiABEI B'y1 ti=le ~UaAtity of JlFOBUGt said; 3Fl8 

20 (iii) WAB worl(S UAdor a written 60Atraot ti=lat states ti=lo l')OFSOA will AOt BB treateEI as 3A OFAl')leyee 

21 AS DEFINED BY 26 U.S.C. 3508; 

22 lj) service performed by a petroleum land professional. As used in this subsection, "petroleum land 

23 professional" means a person who: 

24 Ii) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

25 negotiating a business agreement for the exploration or development of minerals; 

26 (ii) is paid for service that is directly related to the completion of a contracted specific task rather 

27 than on an hourly wage basis; and 

28 (iii) performs all service as an independent contractor pursuant to a written contract; 

29 (k) service performed by an ordained, commissioned, or licensed minister of a church in the exercise 

30 of the church's ministry or by a member of a religious order in the exercise of duties required by the order; 
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1 (I) service performed by an individual receiving rehabilitation or remunerative work in a facility 

2 conducted for the purpose of carrying out a program of rehabilitation for those individuals whose earning 

3 capacity is impaired by age or physical or mental deficiency or injury or providing remunerative work for 

4 individuals who, because of impaired physical or mental capacity, cannot be readily absorbed in the 

5 competitive labor market; 

6 (m) service performed as part of an unemployment work-relief or work-training program assisted 

7 or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the 

8 state by an individual receiving work relief or work training; 

9 (n) service performed by an inmate of a state prison or other state correctional or custodial 

10 institution; 

11 (o) service by an individual who is sentenced to perform court-ordered community service or similar 

12 work; 

13 (p) service performed for aid or sustenance only; 

14 (q) active service as members of the regular armed forces of the United States, as defined in 10 

15 u.s.c. 101 (33); 

16 (r) agricultural labor; or 

17 (s) service performed by an independent contractor. 

18 

19 NEW SECTION. Section 6. Employment defined and exclusions from definition of employment. 

20 (1) As used in this part "employment", subject to the provisions of subsection (2), means the service by 

21 an employee for an employer. 

22 (2) The term "employment" does not include: 

23 (a) household and domestic service in a private home, local college club, or local chapter of a 

24 college fraternity or sorority, except as provided in 39-71-2501 (4)(c); 

25 (bl service performed by a dependent, as defined in 26 U.S.C. 152, of a sole proprietor for whom 

26 an exemption may be claimed by the employer under the Internal Revenue Code or service performed by 

27 a sole proprietor's spouse for whom an exemption based on marital status may be claimed by the sole 

28 proprietor under 26 U.S.C. 7703; 

29 (c) service performed as a freelance correspondent or newspaper carrier if the person performing 

30 the service, or a parent or guardian of the person performing the service in the case of a minor, has 
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previously acknowledged or acknowledges in writing that the person performing the service and the service 

2 are not covered for unemployment insurance purposes. As used in this subsection: 

3 (i) "freelance correspondent" is a person who submits articles or photographs for publication and 

4 is paid by the article or by the photograph; and 

5 (ii) "newspaper carrier" means a person who provides a newspaper with the service of delivering 

6 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally 

7 to the employee's main duties, carries or delivers papers. 

8 (d) service performed as a licensed real estate broker or salesperson under Title 37, chapter 51; 

9 (el service performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber 

1 0 who is licensed under Title 37, chapter 30, and: 

11 (i) who has acknowledged in writing that the cosmetologist or barber who is working under contract 

12 is not covered by unemployment insurance and workers' compensation; 

13 (iii who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined 

14 in 37-30-101, which contract must show that the cosmetologist or barber: 

15 (A) is free from all control and direction of the owner in the contract; 

16 (Bl receives payment for service from individual clientele; and 

17 (C) leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

18 knowledge; and 

19 (iii) whose contract gives rise to an action for breach of contract in the event of contract 

20 termination. The existence of a single license for the cosmetology salon or barbershop may not be 

21 construed as a lack of freedom from control or direction under this subsection. 

22 (f) casual labor not in the course of an employer's trade or business performed in any calendar 

23 quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by 

24 an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

25 means that the service is performed during at least 24 days in the same quarter. 

26 (g) service performed by sole proprietors, working members of a partnership or a limited liability 

27 partnership, or members of a member-managed limited liability company that has filed articles of 

28 organization with the secretary of state; 

29 (h) service performed for the installation of floor coverings if the installer: 

30 (ii bids or negotiates a contract price based upon work performed by the yard or by the job; 
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1 (ii) is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

2 (iii) may perform service for anyone without limitation; 

3 (iv) may accept or reject any job; 

4 (v) furnishes substantially all tools and equipment necessary to provide the service; and 

5 (vi) works under a written contract that: 

6 (A) gives rise to a breach of contract action if the installer or any other party fails to perform the 

7 contract obligations; 

8 (B) states that the installer is not covered by unemployment insurance; and 

9 (C) requires the installer to provide a current workers' compensation policy or to obtain an 

1 O exemption from workers' compensation requirements; 

11 Ii) service performed by a direct seller. As uses iA tl:iis su0sestieA, "airest seller" rnaaAs a persaA: 

12 (ii wt:ia sells, er effers for sale, a taAgi0le seAsurner presust, iAslueiAg 0ut ABt lirnitas te sesrnatiss, 

13 vasuurn sleaAars, aAe sleaAiAg presusts at tt:ie t:ierna ef tt:ie aeAsurnar; 

14 (ii) wt:iesa pay is seterrniAae 0y tt:ia quaAtity ef preElust sale; aAe 

15 (iii) wt:ie works uAear a writtaA GBAtrast tl:iat states tl:ia parseA will ABt 00 traates as aA employee 

16 AS DEFINED BY 26 U.S.C. 3508; 

17 (jl service performed by a petroleum land professional. As used in this subsection, "petroleum land 

18 professional" means a person who: 

19 (ii is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

20 negotiating a business agreement for the exploration or development of minerals; 

21 (iii is paid for service that is directly related to the completion of a contracted specific task rather 

22 than on an hourly wage basis; and 

23 (iii) performs all service as an independent contractor pursuant to a written contract; 

24 (k) service performed by an ordained, commissioned, or licensed minister of a church in the exercise 

25 of the church's ministry or by a member of a religious order in the exercise of duties required by the order; 

26 (II service performed by an individual receiving rehabilitation or remunerative work in a facility 

27 conducted for the purpose of carrying out a program of rehabilitation for those individuals whose earning 

28 capacity is impaired by age or physical or mental deficiency or injury or providing remunerative work for 

29 individuals who, because of impaired physical or mental capacity, cannot be readily absorbed in the 

30 competitive labor market; 
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(m) service performed as part of an unemployment work-relief or work-training program assisted 

2 or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the 

3 state by an individual receiving work relief or work training; 

4 (n) service performed by an inmate of a state prison or other state correctional or custodial 

5 institution; 

6 (o) service by an individual who is sentenced to perform court-ordered community service or similar 

7 work; 

8 (p) service performed for aid or sustenance only; or 

9 (q) service performed by an independent contractor. 

10 

11 NEW SECTION. Section 7. Special review procedure for certain tax issues that involve 

12 unemployment insurance benefit claim -- notice -- appeal. (1) As used in this section, the following 

13 definitions apply: 

14 (a) "Administrator" means the administrator of the income and miscellaneous tax division, 

1 5 department of revenue. 

16 (bl "Board" means the state tax appeal board established by 15-2-101. 

17 (c) "Claimant" means an individual who has filed a claim for unemployment insurance benefits 

18 under Title 39, chapter 51, and has asserted that the individual's employer inaccurately or incompletely 

19 reported the individual's wages. 

20 (d) "Employer" means an employer as defined in 39-51-202, that has a potential tax liability arising 

21 from the inaccurate or incomplete reporting of a claimant's wages. 

22 (e) "Interested party" means the claimant, the employer, or the department of labor and industry. 

23 (2) (a) The department shall promptly investigate whether wages earned by the claimant were 

24 properly reported by the employer. Upon completion of the investigation, the department shall issue a 

25 written determination stating whether the wages were properly reported ·and, if not, the correct amount 

26 of reportable wages earned by the claimant. A copy of the determination must be mailed to each interested 

27 party at the last-known address of each party. 

28 (b) The determination is final unless an interested party, within 10 calendar days of the mailing of 

29 the determination, makes a written application for reconsideration of the determination or makes a written 

30 appeal of the determination. A late-filed application for reconsideration may be accepted by the department 
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1 upon a showing of good cause in writing. 

2 (cl The written application or appeal must specify the reasons for the application or appeal and 

3 provide any other information relevant to the application or appeal. 

4 (d) An interested party may appeal the reconsideration of a determination by making a written 

5 appeal within 10 calendar days of the mailing of the notice of the redetermination. A late-filed application 

6 for reconsideration may be accepted by the department upon a showing of good cause in writing. 

7 (3) (a) Upon appeal of a determination or redetermination, the administrator or a person appointed 

8 by the administrator shall hold an informal hearing that may be conducted by telephone or video 

9 conference. After the hearing, the administrator or a designee shall promptly make findings of fact and 

10 conclusions of law and affirm, modify, reverse, or remand the determination or redetermination. A copy 

11 of the decision, with supporting findings of fact and conclusions of law, must be mailed to each interested 

12 party at the last-known address of each party. 

13 (bl (i) The decision is binding on the interested parties unless a written appeal is made to the board. 

14 The appeal must be filed with the board within 10 calendar days after notice of the decision was mailed. 

15 A late-filed application for reconsideration may be accepted by the board upon a showing of good cause 

16 in writing. 

17 (ii) If the decision becomes final, the department shall proceed as provided in subsection (5). 

18 (4) (al An appeal to the board, pursuant to 15-2-302, is initiated by filing a complaint with the 

19 board. The board shall promptly mail a copy of the complaint to each interested party at the last-known 

20 address of each party. 

21 (bl Any interested party who wants to file an answer must do so within 10 calendar days after the 

22 board mails a copy of the complaint. An answer up to 10 days late may be accepted by the board upon 

23 a showing of good cause in writing. 

24 (cl The decision of the board is final and binding upon all interested parties unless reversed or 

25 modified by judicial review. Proceedings for judicial review under this section are subject to the provisions 

26 of the Montana Administrative Procedure Act. 

27 (5) When the department's decision becomes final, whether as the result of appeal, judicial review, 

28 or the lapse of time during which to take an appeal, the interested parties are bound by the decision and 

29 may not contest any issue that was decided as part of the decision either administratively or judicially. An 

30 employer who is determined to have inaccurately or incompletely reported wages may not contest the issue 
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of whether wages should have been reported, or the amount of the wages that should have been reported, 

2 once the department assesses taxes on those wages. 

3 

4 Section 8. Section 15-1-302, MCA, is amended to read: 

5 "15-1-302. Witnesses -- oaths, contempt, and fees. (1) Oaths to witnesses in any investigation 

6 by the department may be administered by the director of revenue or Hi& the director's agent. 

7 12) Ji!l. In sass any li.._§ witness shall fail fails to obey iH'l'f 2 summons to appear before the 

8 department or shall refuse refuses to testify or answer any material question or to produce records, books, 

9 papers, or documents when required to do so, sush failure or refusal shall be reported to the attorney 

1 O ~onoral, who the department shall thereupon institute proceedings in the ~ district court to compel 

11 obedience to iH'l'f 2 summons or order of the board or to punish the witness for 6tlffi neglect or refusal to 

12 obey the summons. 

13 (bl As required by 15-30-209, the department, in addition to instituting proceedings to compel 

14 obedience to a summons or order shall, as a part of the proceedings, request the court to issue an order 

15 requiring the payment of all penalties assessed for the employer's failure to report. 

16 (3) Afl'f f!! person who shall testify testifies falsely in any material matter under consideration by 

17 the department shall t>o [§. guilty of perjury and shall be punished accordingly. 

18 (4) Witnesses attending an investigation by the department 6flaU must receive li-ke the same 

19 compensation as witnesses in the district court. SHGJ:\ The compensation 6flaU must be charged to the 

20 proper appropriation for the department." 

Section 9. Section 15-2-302, MCA, is amended to read: 

21 

22 

23 "15-2-302. Direct appeal from department decision to state tax appeal board -- hearing. (1) A 

24 person may appeal to the state tax appeal board a final decision of the department of revenue involving: 

25 (a) property centrally assessed under chapter 23 of this title; 

26 (b) classification of property as new industrial property; 

27 (cl any other taxi +other than the property tax}, imposed under this title; or 

28 (d) any other matter in which the appeal is provided by law. 

29 (2) Ji!l. +Re Except as provided in subsection (2)(b). the appeal is made by filing a complaint with 

30 the board within 30 days following receipt of notice of the department's final decision. The complaint must 

\ Legislative 
rServices 
"\!!}vision 

- 11 - HB 561 



55th Legislature HB0561.03 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

set forth the grounds for relief and the nature of relief demanded. The board shall immediately transmit a 

copy of the complaint to the department. 

(bl An appeal from the department's determination of whether wages earned by an unemployment 

insurance benefit claimant were properly reported to the department is initiated by filing a complaint with 

the board within 10 days following receipt of notice of the department's final determination. The board shall 

promptly mail a copy of the complaint to each interested party at the last-known address of each party. 

(31 The department shall file with the board an answer within 30 days following filing of a 

complaint, or in cases involving a determination of whether wages earned by an unemployment insurance 

benefit claimant were properly reported to the department, any interested party as defined in [section 

7( 1 )(e)) and the department may file an answer with the board within 10 days after receipt of a copy of 

the complaint filed with the board, and at that time mail a copy to the complainant. The answer must set 

forth the department's response to each ground for and type of relief demanded in the complaint. 

(41 lfil +f\6 Except as provided in subsection (4)(b), the board shall conduct the appeal in 

accordance with the contested case provisions of the Montana Administrative Procedure Act. 

(bl (i) An appeal regarding the determination of whether wages earned by an unemployment 

insurance claimant were properly reported to the department, the appeal must be conducted informally and 

may, in the discretion of the board, be conducted by telephone or other electronic means. The appeal is 

not a contested case under provisions of the Montana Administrative Procedure Act. The board, in 

conducting the hearing or making its decision, is not bound by the Montana Rules of Evidence. 

(ii) The board shall make its final decision within 45 days of the date the appeal is received by the 

(5) The decision of the state tax appeal board is final and binding upon all interested parties unless 

reversed or modified by judicial review. Proceedings for judicial review of a decision of the state tax appeal 

board under this section are subject to the provisions of 15-2-303 and the Montana Administrative 

Procedure Act to the extent that it does not conflict with 15-2-303." 

27 Section 10. Section 15-30-201, MCA, is amended to read: 

28 "15-30-201. Definitions. When used in 15-30-201 through 15-30-209, the following definitions 

29 apply: 

30 ( 1) "Agricultural labor" means all services performed on a farm or ranch in connection with 
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1 cultivating the soil or in connection with raising or harvesting any agricultural or horticultural commodity, 

2 including the raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry, 

3 and fur-bearing animals and wildlife. 

4 12) "Domestic or household service" means employment of persons other than members of the 

5 household for the purpose of tending to the aid and comfort of the employer or members of the employer's 

6 family, including but not limited to housecleaning and yard work but does not include employment beyond 

7 the scope of normal household or domestic duties such as home health care or domiciliary care. 

8 +;µ.Q]_ "Employee" means~ 

9 1fil an officer, employee, or elected public official of the United States, the state of Montana, or 

1 0 any political subdivision of the United States or Montana or any agency or instrumentality of the United 

11 States, the state of Montana, or a political subdivision of the United States or Montana. The term also 

12 inslu€ias~ 

1 3 1];Jl an officer of a corporationT~ 

14 (c) any individual who performs services for another individual or organization having the right to 

15 control the employee as to the services to be performed alld as to the manner of performance: 

16 (d) all classes, grades, or types of employees including minors and aliens, superintendents. 

17 managers, and other supervisory personnel. 

18 rnr11 "Employer" means~ 

19 1fil the person for whom an individual performs or performed any service, of whatever nature, as 

20 an employee of the person. ~owever, if the person for whom the in€iivi€iual performs or f)erforme€i the 

21 servioe €ioes not have oontrol of tha f)aymont of the wa!JOS for tho sar><ioe, tha t_erm means tha person who 

22 has control of the f)ayment of wa!Jes.~ 

23 (b) a person who pays $1,000 or more in wages within the current calendar year: 

24 (c) a person who pays $1,000 or more in cash for domestic or household service in any quarter 

25 during the current calendar year: 

26 (d) any individual or organization, including state government and any of its political subdivisions 

27 or instrumentalities, partnership, association, trust, estate, joint-stock company, insurance company, limited 

28 liability company or a limited liability partnership that has filed with the secretary of state, or domestic or 

29 foreign corporation or the receiver, trustee in bankruptcy, trustee or the trustee's successor, or legal 

30 representative of a deceased person who has or had in its employ one or more individuals performing 
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1 services for it within this state; or 

2 (e) any person found to be an employer under Title 39, chapter 51. for unemployment insurance 

3 purposes is considered an employer for state income tax withholding purposes. 

4 44-}J_fil "Independent contractor" means an individual who renders service in the course of an 

5 occupation and: 

6 (a) has been and will continue to be free from control or direction over the performance of the 

7 services, both under contract and in fact; and 

8 (b) is engaged in an independently established trade, occupation, profession, or business. 

9 t&).ifil "Lookback period" means the 12-month period ending the preceding June 30. 

10 WtiZLJ.fil "Wages", unless specifically exempted under subsection (7)1b) means all remuneration, 

11 otl=ior tl=ian foes f)ais to a flUBlis oHisial, for services performed by an employee for the employer, including 

12 the cash value of all remuneration paid in any medium other than cash, oiwopt tl=iat tl=ie term sees not 

13 insluse remuneration f)aid: and includes but is not limited to the following: 

14 Ii) commissions, bonuses, and remuneration paid for overtime work, holidays, vacations and 

15 sickness periods; 

16 Iii) severance or continuation pay, back pay, and any similar pay made for or in regard to previous 

17 service by the employee for the employer, other than retirement or pension benefits from a qualified plan; 

18 and 

19 liii) except those tips that are exempted in subsection (7llb)lv). tips or other gratuities received by 

20 the employee, to the extent that the tips or gratuities are+ 

21 tAl: documented by the employee to the employer for tax purposes;. 

22 (~) Elisl3ursoEI 13y tl=io omeloyer from a tie eool: or 

23 (Cl aEIEleEI to tl=ie sustomor's 13ill 13y tl=ie emeloyer. 

24 (al for asfr•e servise as a meml3er of tl=ie regular armed torsos of tl=ie United States, as ElefineEI in 

25 10 U.a.C. 101(dd); 

26 (bl for agrisultural lal3or; 

27 (sl for Elomestis servise in a f)ri.,,ate l=iomo, losal sollege slue, or losal sl=iapter of a sollege fraternity 

28 or sorority; 

29 (Ell for casual la13or not in tl=ie course of tl=ie employer's trade or 13usiness f)erformed in any calenElar 

30 quarter by an employee, unless tl=ie cash rornuneration paid for tho sor>·ico is $!i0 or rnore anEl tho sorvico 

\
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is performed by an individual who is regularly emplo1•ed by the employer te 13erform the serYise. ~or 

2 13ur13osos of this subsestion (dl, an indiYidual is sonsidered to be regularly em13loyed by an em13loyer during 

3 a salondar quarter only if: 

4 (i) on sash of 24 days during a quarter, the indiYidual 13erforms serYise not in the sourse ef the 

5 em13loyer's trade or business for the em13leyer for seme 13ortion of the day; and 

6 (ii) tho indiYidual was regularly employed, as dotormined undor subsestion (€l)(d)(i), by tho omplovor 

7 in the performanse of serYise during the weseding salendar quarter. 

8 (o) for serYises by a sitizen or resident of the United States for a foreign goyernmont er an 

9 intornatienal erganizatien; 

1 O (f) for serYises 13erformed by an ordained, sommissioned, er lisensod minister of a shursh in tho 

11 eiEersise of the ministry or b•; a membor of a religious order in the exorsise of dutios requires by the orser; 

12 (g) (i) for servises 13erformos by an individual under 18 years et age in the deliYeP; or sistributien 

13 of news13a13ers er shop13ing nev,•s, net insluding deliver>, er distribution to any 13oint for subsequent delivery 

14 or distribution; or 

15 (ii) for serYises 13orformed by an insivisual in ans at the time of the sale of nows13a13ers or magazines 

16 to ultimate sonsumers under an arrangement unser whish the news13a13ers or magazines are to bo sold by 

17 the indiYidual at a filEed 13rise, •,•ith the individual's sem13ensatien bases en the rotentien of the mrness et 

18 the 13rise oYer tho amount at whish the news13a13ers or magazines are sharged te the individual, whether 

19 er net the indiYidual is guarantees a minimum ameunt of sem13ensatien for the servise er is entitled te be 

20 sredited >0<ith the unsaid news13a13ers er magazines turnes bask; 

21 (h) for serYises net in the seurse et the em13le•;er's trade er business to the oxtent 13aid in any 

22 modium other than sash when the 13ayments aro in the form of lodgings or meals and tho ser«ises are 

23 rosei>•es by the em13le•;ee at the request of and for the senveniense of the em13loyer; 

24 (i) te er for an em13loyee as a pa>;ment for or a sontributien toward the sost of any group plan or 

25 13regraFR that benefits the em13leyee, insluding but not liFRitos to life insuranse, hes13italization insuranse for 

26 the 0FR13leyee er d013endents, and eFR13leyeos' slub astiYities; 

27 (j) as ti13s or gratuities that are in asserdanse with sestion 3402(k) or servise sharges that are 

28 sovered by sestion J401 ef the Internal Revenue Cede ef 1964, as amended and a1313lisable en January 1, 

29 1983, roseiYed by 13ersens fer servises rendered b•, them te 13atrons ef 13remises lisensed to proYide teed, 

30 be«erage, or lodging; 

C Legislative 
-..,Services 
'\!!jvision 

- 1 5 - HB 561 



55th Legislature HB0561.03 

1 (kl by an en:1f)lover for def)ondont sare assistanse ast1cJally wovided to or on behalf of an en:1f)loyee 

2 and for whish a sredit is allowed 1cJnder Hi 30 1 80 or Hi 31 13 l, Glclbjost to tho lin:1itations flF0\1idod in 

3 sostion 129(b) of the Internal Re11en1cJe Coele as it reaEI on Jan1cJarv 1, 1989. (Slclbsestion (0)(j) tern:1inates 

4 on oss1cJrrense of sontin~ensy ses. 3, Ch. 034, b. 1983.) 

5 (bl The term "wages" does not include: 

6 (i) the amount of any payment made by the employer FOR EMPLOYEES, if the payment was made 

7 a1cJrs1cJant to a g1cJalifieEI elan as ElefineEI 1cJnEler tl=ie erovisions of tl=ie Internal Re¥0n1cJe Coele establisl=ieEI far 

8 erneloyees for: 

9 

10 

11 

12 

13 

14 

15 

(A) retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE 

PROVISIONS OF THE INTERNAL REVENUE CODE; 

(B) sickness or accident disability under a workers' compensation policy; 

(Cl medical or hospitalization expenses in connection with sickness or accident disability, including 

health insurance for the employee or the employee's immediate family; or 

JD) death, including life insurance for the employee or the employee's immediate family; 

(ii) compensation in the form of meals and lodging, provided the compensation is not includable 

16 in gross income for state individual income tax purposes; 

17 (iii) distributions from a multiple employer welfare arrangement, as defined in 29 U.S.C. 

18 1002(40)(Al. to a qualified individual employee; 

19 1l_v) payments made by an employee to any group plan or program to the extent that the payments 

20 are not taxable for state income tax purposes: 

21 (v) tips or gratuities that are in accordance with 26 U.S.C. 3402(k) or service charges that are 

22 covered by 26 U.S.C. 3401 of the Internal Revenue Code, as amended and applicable on January 1, 1983, 

23 received by persons for services rendered by them to patrons of premises licensed to provide food, 

24 beverage, or lodging; or 

25 (vi) payments that may not be taxed under federal law." 

26 

27 Section 11. Section 15-30-202, MCA, is amended to read: 

28 "'15-30-202. Withholding of tax from wages. ill Each employer making payment of wages for 

29 employment as defined in [section 5] shall withhold from wages a tax determined in accordance with the 

30 withholding tax tables prepared and issued by the department. Persons on astive servise as rnernbers of 
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2 

3 

4 

5 

the regular arR1eEI forces of the Unites States, as ElefineEI in 10 U.S.C. 101 (33), are not subject to the 

pro,<isions of this section. 

(2) An employer who maintains two or more separate establishments within this state is considered 

to be a single employer for the purposes of this part." 

6 Section 12. Section 15-30-203, MCA, is amended to read: 

7 "15-30-203. Employer liable for withholding employment taxes. ( 1) Each employer is liable for the 

8 reports and payments required by 15-30-204, the amounts required to be deducted and withheld under this 

9 part, and the amounts plus interest due on the amounts are a tax. With respect to the tax, the employer 

1 0 is the taxpayer. 

11 (2) The officer or 0R1ployee of a corporation whose~ RESPONSIBILITY it is to collect, truthfully 

12 account for, and pay to the state the amounts withheld from the corporation's employees and who fails 

13 to pay the withholdings is liable to the state for the amounts withheld and the penalty and interest due on 

14 the amounts. 

15 13) {a) Each officer or 0R1ployee of the corporation is individually liable along with the corporation 

16 for filing reports to the extent that the officer or eR1ployoe has access to the requisite records and for 

17 unpaid taxes, penalties, and interest upon a determination that the officer {¼f-OfTiployoe: 

18 {i) possessed the authority, Eluty. ans responsibility to file reports and pay taxes on behalf of the 

19 corporation; AND 

20 (ii) possesses the authority on behalf of the corporation to sirect the filing of reports ans payR1ont 

21 of ta1~es by other emplo 1,ees or agents of tho corporation; or 

22 ffiil:III) possessed the authority RESPONSIBILITY on behalf of the corporation for directing the filing 

23 of tax reports or the payment of other corporate obligations and exercised that authorit·,< RESPONSIBILITY 

24 resulting in the corporation's failure to file reports required by this part or pay taxes due as required by this 

25 part. 

26 (b) +Re IN DETERMINING WHICH CORPORATE OFFICER IS LIABLE. THE department is not limited 

27 to considering the elements set forth in subsection (3)1a) to establish individual liability and may consider 

28 any other available information. 

29 14) In the case of a corporate bankruptcy, the liability of the individual remains unaffected by the 

30 discharge of penalty and interest against the corporation. The individual remains liable for any reports and 
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1 the amount of taxes, penalties, and interest unpaid by the corporation. 

2 15) For the purpose of determining liability for the filing of reports and the remittance of taxes, 

3 penalties, and interest owed under this part, a member-managed limited liability company must be treated 

4 as a partnership with liability for filing reports and remitting taxes, penalties. and interest owed extending 

5 to each member who was a member at the time the report or taxes were due. 

6 (6) For determining personal liability for the failure to file reports and remit taxes, penalties, and 

7 interest owed by a manager-managed limited liability company, the managers of the limited liability 

8 company are jointly and severally liable along with the limited liability company for reports and any taxes. 

9 penalties, and interest owed. 

10 17) For determining personal liability for the failure to file reports and remit taxes, penalties, and 

11 interest owed by a limited liability partnership, the partners of the limited liability partnership are jointly and 

12 severally liable, along with the limited liability partnership, for reports and any taxes, penalties, and interest 

13 due. 

14 ~Hfil If the employer fails to deduct and withhold the amounts specified in 1 5-30-202 and 

15 thereafter the tax against which the deducted and withheld amounts would have been credited is paid, the 

16 amounts required to be deducted and withheld may not be collected from the employer." 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 13. Section 15-30-204, MCA, is amended to read: 

"15-30-204. '"'ooklv, moRthly, or aRRual pa•1meRt Reporting and remittance requirements.~ 

8Rlf3lsysr s1c10jest to tho 13ro><isions of 1 e 30 202 and 1 e 30 203 whoso total liaeility for withholElings Eluring 

the presesing lool,baak porios was $12,000 or greater shall file a return in the form ans sontaining the 

informatien that may be requires by the se13artment ans shall pay the amo1c1nt requires by 1 e 30 202 to 

be ded1c1sted and withhels by tho om13lo•fer from wa0os 13aid durin0 the presesing payroll period. The 

payment must be submitted on or before tho date on whish federal insome tax weekly withholding 

payments are due. On or trnfore tho last dav of April, Julv, Ostobor, and Januarv, tho employer shall file 

a return in tho form and sontainin0 the information required by the department. The q1c1arterly returns for 

employers subjeat to this subseation must be used to summarii!e and adjust payments and to request 

refunds of overpayments. The employer shall also file tho annual statement as required b•f 1 e 30 207. 

(2) /\n employer subjoat to tho pro¥isions of 1 Ii 30 202 and 1 e 30 203 whoso total liability for 

withholdings suring tho preaosing lookbaal, period was loss than $12,000 but greater than $1.199 shall 
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remit a monthly !'}aymsnt ts the espartmsRt for the amBlmt rsquirse by 1 a 3Q 2Q2 to bo eoeustoe ane 

2 withhsle by tho employer from wages !'}aie during tho !'}rosoeiRg moRth. Tho monthly pa•1ment must be 

3 submittoe on or before the 1 ath ea~• of the month following tho f)aymont of the wages. Tho employer 

4 subjoot to this subsostioR shall, OR or lloforo February 28 of the •1oar follo•,•ing f)aymoRt of tho wages, file 

5 an aRRual rotum in tho form aRe oontaining tho information requiroe sy the eof)artffioRt aRd tho aRRual 

6 statement required sy 1 a 30 2Q7. The anRual returns for employers subjoot to this sussootioR must so usee 

7 to summarize ane adjust payffients ane to request retunes of overpayments. 

8 11) For the purposes of this section, employers shall remit their taxes in accordance with the 

9 appropriate remittance schedule as follows: 

10 (a) Employers whose total liability for state income tax withholding during the preceding lookback 

11 period was $12,000 or more shall remit on an "accelerated schedule", which is the same as the employer's 

12 federal due dates for federal tax deposits. 

13 (bl Employers whose total liability for state income tax withholding during the preceding lookback 

14 period was less than $12,000 but more than $1,199 shall remit on a "monthly schedule" for which the 

15 remittance due date is on or before the 15th day of the month following the payment of wages. 

16 (c) Employers whose total liability for state income tax withholding during the preceding lookback 

17 period was less than $1,200 shall remit on a "quarterly schedule" for which the remittance due date is on 

18 or before the last day of the month following the close of each calendar quarter. 

19 (d) Employers who are not subject under Title 39, chapter 51, for unemployment insurance and 

20 whose total liability for state income tax withholding, or if state income tax withholding is not required, 

21 whose total liability for old fund liability tax during the preceding lookback period was less than $1,200, 

22 may remit on an "annual schedule" for which the remittance is due on or before February 28 of the year 

23 following payment of wages. 

24 (2) (a) Every employer is required to file a report guarterly in the form required by the department. 

25 (bl The report is due on or before the last day of the month following the close of the calendar 

26 quarter. 

27 (cl An employer who is not subject under Title 39, chapter 51, to unemployment insurance may 

28 elect to file an annual report on or before February 28 for the preceding calendar year. 

29 (d) An employer who has no payroll during a quarter may elect to report "no wages paid this 

30 quarter" using alternative reporting methods provided in department rules. 
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(e) An employer, in addition to the scheduled reports and remittances, must file the annual report 

2 and wage statements as required by 15-30-207. 

3 (,!) (a) If the tetal aFR0URt ef the tall Y.'ithholEI by aR 0FFlf:)leyer UR80F the r:irevisions of 15 ,IQ 202 

4 Uf:JOR the wages of all 0Fl'l13ley00s of any eFRf:)loyer is less than $1,200 fer the 13receEling loeksack r:ierioEI, 

5 the eFRr:ileyer shall, eR or before February 28 of the year sucseeEling that iR whish the 'Na!Jes ¥.<ere r:iaiEJ, 

6 file an annual return in the forFR reEJuireEI by the Eler:iartFRent, to!jether with the aF1Aual stateFRent reEJuireEI 

7 by 1 5 ,IQ 207, ans shall at the saFRe tiFRe r:iay the aFReuRt reEJuireEI ta be EleElusteEI anEI withhelEI by the 

8 eFRf:JIO'fer from all wages r:iaiEI EluriR!l the r:ireseEliR!l saleRElar year. 

9 lb) /\R BFRf:JIB'fer subjest to the r:irovisions of this subsestion (,l) FRay elest to reFRit FRORthly 

10 r:iayFRents. If an OFFlf:)IO~'Or sleets to FR aka FFlOnthly r:iayFRents, the 0FFlf:)IOyer shall reFRit FFlOnthl'( 13ayFRents 

11 Eluring the entire year anEI is subjost to the saFRe iRterest aREI f:JBRalty r:irovisions as OFRf:)loyers subjost to 

12 the r:irovisions of subsestion (2). 

13 13) (a) Except as provided in subsection (3l(g), payments are due as required according to the 

14 remittance schedule for each employer. 

1 5 Will If an employer subject to the provisions of tRis subsection rn i1lli!J. does not file tho annual 

16 return reEJuireEI by subsostien (J)(a), comply with the requirements of this section, the employer is may be 

17 subject to the r:iaymont aREl filing r:iro><isieRs ef quarterly reporting schedule provided in subsection (2)ifil 

18 and to the quarterly remittance schedule provided in subsection ( 1 )(c) until the department determines from 

19 the employer's subsequent filing and payment history that the employer will file and remit in a timely 

20 fashion. 

21 {4)-{a)-_{__Qj_ On or before November 1 of each year, the department shall notify the employers subject 

22 to the provisions of this section of the employers' remittance schedules for the following calendar year 

23 based upon the department's review of the preceding lookback period. 

24 Wi.Ql A Except as provided in subsection (3)(g), a new employer or an employer with no filing 

25 history is subject to tho r:irovisiens of subsestieR 12) the quarterly remittance schedule in subsection (1 )(c) 

26 until the department is able to determine the employer's proper remittance schedule by a review of the 

27 employer's first complete lookback period. 

28 le) An employer who is subject to the quarterly schedule in subsection (1)(c) may elect to remit 

29 payments on a more frequent basis. An employer who is on an annual schedule may elect to remit monthly 

30 or quarterly payments. 
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(fl An employer who exceeds either threshold as defined in 15-30-201 (4)(b) and (4)(c), must begin 

2 withholding state income tax on or before the last day of the month following the quarter in which the 

3 wages paid exceeded the threshold requirements. The employer is subject to the quarterly remittance 

4 schedule until the department is able to determine the employer's proper remittance schedule by a review 

5 of the employer's first complete lookback period. 

6 (q) An employer who is not subject to unemployment insurance under Title 39, chapter 51, and 

7 whose estimated annual state income tax withholding. or if state income tax withholding is not required, 

8 whose estimated old fund liability tax, is not expected to exceed $1, 199 for the calendar year may remit 

9 according to the annual schedule and report annually on or before February 28. 

1 O (h) An employer may use alternative remittance methods in conjunction with the department's 

11 electronic remittance program in accordance with department rules. 

12 ~1.11 If the depart.ment has reason to believe that collection of the amount of any tax withheld is 

13 in jeopardy, it may proceed as provided for under 16 3G 312 with rospaot ta jaopaFEly assossmonts of 

14 inooA10 tm, 15-1-703. 

15 (5) Each employer shall keep true and accurate payroll records containing the information that the 

16 department may prescribe by rule. Those records must be open to inspection and audit and may be copied 

17 by the department or its authorized representative at any reasonable time and as often as may be 

18 necessary. An employer who maintains its records outside Montana shall furnish copies of those records 

19 to the department at the employer's expense." 

20 

21 Section 14. Section 15-30-207, MCA, is amended to read: 

22 "15-30-207. Annual statement by employer. ( 1) Every employer shall, on or before February 28 

23 in each year, file with the department a wage and tax statement for each employee in Stl£R the form and 

24 summarizing St1£R information as the department requires, including the total wages paid to the employee 

25 during the preceding calendar year or any part thereof of the calendar year and showing the total amount 

26 of the federal income tax deducted and withheld from Stl£R the wages and the total amount of the tax 

27 deducted and withheld thorefroRl from the wages under the provisions of 15-30-201 through 15-30-209 

28 and 39-71-2503. 

29 (2) The annual statement filed by an employer with respect to the wage payments reported 

30 constitutes full compliance with the requirements of 15-30-301 relating to the duties of information agents, 

,
1-Legislative 
\Sen,ices 
'\f!ivision 

- 21 - HB 561 



55th Legislature HB0561.03 

and He additional information return is not required with respect to~ the wage payments. 

2 (3) IR aeeitieR te aRy etAer 13eRalty 13revie00 by law, tAe failure ef aR 0m13leyer te fuFRisA a . 

3 statemeRt as r0Ejt1iree by subsestieR (1) se1bjests tAe 0m13leyer tea 130Ralt•1 ef $e fer easA failure, 13revieee 

4 tAat tAB miRimum 130Ralt•1 for failure te file tAe statemeRts reEJt1iree BR er eefere ~eeruary 28 ef easA •fear 

5 sAall ee $130. TAis 130Ralty may ee aeatee ey tAe 0013artm0Rt u13eR a sAewiR§ ef §BBG sause ey tAe 

6 0m13loyer. TAe 13enalt•f may ee sollestee in tAe samo manner as are otAer tm( eebts." 

Section 15. Section 15-30-208, MCA, is amended to read: 

7 

8 

9 "15-30-208. Withheld taxes held in trust for state waFFaRts to sollest. µ+ Every employer who 

10 deducts and withholds any amounts under the provisions of 15-30-201 through 15-30-209 shall hold the 

11 same amounts in trust for the state of Montana. 

12 (2) If any tal( im13osee by 1 e 30 201 throu§A 1 e 30 209 or any 13ortion of susA tai( is Rot 13aid 

13 ,,..,Aen ee1e, tAe 0013artmont may issue a warrant for eistraint as 13rovieee in Title 1 e, sAa13ter 1, 13art 7. TAe 

14 13rierity sate of tAe tax lien sreated by filin§ tAe warrant for eistraiRt is tAe sate tAe taiE was sue as 

15 iReisatee on the ,...,arraRt for eistraint. 

16 (3) The tax lieR 13ro11ieee fer iR suesestion (2) is not valie a§aiRst any thire 13art'( ewRiR§ aR iRterest 

17 iR tAe real er 13ers0Ral 13re13erty wAose interest is resoreee wior to tAe filiR§ ef tAB warrant for eistraint if 

18 the third 13arty reseives from the most resent graRtor of the interest an affieavit statin§ that all tm(es, 

19 assessments, 130nalties, ans interest et10 frem tAe §rantor ha•,<e been 13ais. 

20 (4) '\ wanter wAo signs ans deli•,<ers te tAe tAird 13arty an affidavit as 13ro•1is0EI in suesestioR (3) 

21 is suejest to tAe J3BRalties im13eseEI by 1 e 30 321 (3) if an•r 13art of tAB affieaYit is e1ntrue. Not'NithstanElin§ 

22 the 13ro•1isions of 1 e 30 321 (31, tAB d013artment may Bring an astioR as 13rovidea for in that suesestien in 

23 the name of the state to resever tAB ei>cil 13enalty and any ElelinEJuent tmws." . 

24 

25 Section 16. Section 15-30-209, MCA, is amended to read: 

26 "15-30-209. Violations by employer -- penalties, interest, and remedies. (1) If aR'( 0R'l13loyor shall 

27 fail to 13ay e•,or to tAB state the tax dedusted aRd witAABIEI unEler the 13re•1isieRS ef 1 e 30 201 thrOti§h 

28 1 e 30 208 or shall fail te file or furnish any statement 13revided for within the time 13ressribed therefor, the 

29 same adElitiens to the amount of sush tax shall ee im13esoEI and aEldes as tAese s13esified in 1 e 30 321 with 

30 res130st te failure to make a retuFR of iRGBR'IB or te 13ay any insome tal(, aRd aR'r' individual, ser13eration, or 
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1 partnershi13 or any offisor or omployoo tl:1oreof wl=io, witl=i intent to evade an•t ta11 or any reqelirement of 

2 1 e 30 201 throelgl=i 1 e 30 2Og, or who, witl=i lil10 intoAt, files or Selpplios any false or fralcldlcllont statement 

3 or information shall eo liaelo to tl=io same penalties as tl=ieso imposed ey 1 e 30 321 with rospost to filing 

4 er Selpplying any false er fraeldlcllent statement er information with respest to income ta1,os The first time 

5 in any consecutive 3-year period that an employer files a report or remits a tax after the due date, the 

6 department shall issue a warning notice explaining to the employer that the employer failed to file a report 

7 on the due date as required by law and, if applicable, that the employer failed to remit the tax on the due 

8 date as required by law and the department shall notify the employer of the consequences of any further 

9 subsequent late reporting or late remittance. 

10 (2) (a) A late report penalty may not be assessed if an employer files the late report prior to the 

11 issuance of a notice of delinquent report. 

12 (bl If the report is not received prior to the issuance of a notice of delinquent report, a $50 penalty 

13 must be assessed at the same time the notice is issued. 

14 (31 (a) Taxes unpaid on the date on which they are due and payable are subject to a penalty of 2% 

15 per month, or any portion of a month, on the late paid tax with a maximum penalty of 24%. 

16 (b) A late payment penalty may be suspended if an acceptable payment agreement is made between 

1 7 the department and the employer. An employer's failure to meet the terms of the payment agreement voids 

18 the suspension and the penalty must be recomputed from the due date on the unpaid tax. 

19 (4) An employer must be assessed interest at the rate of 18% a year, computed at 1 1 /2% a 

20 month or fraction of a month, on any remaining unpaid tax required to be paid. 

21 (5) (a) A subpoena penalty of $50 must be assessed whenever, as the result of a refusal of an 

22 employer to furnish wage information or pay taxes on time, the department issues a subpoena pursuant 

23 to 15-1-302, to obtain wage information or make a summary or jeopardy assessment pursuant to 15-1-703. 

24 (bl If an employer fails to honor the subpoena provided in subsection (5)(a), an additional $100 

25 penalty must be added to the liability. 

26 (6) In addition to any other penalty provided by law, the failure of an employer to furnish a wage 

27 and tax statement as required by 15-30-207( 1) subjects the employer to a penalty of $5 for each failure 

28 with a minimum of $50. 

29 (7) Penalties may be waived by the department upon a showing of good cause by the employer. 

30 The penalty may be collected in the same manner as are other tax debts including a tax lien. 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

(8) If any tax imposed by this chapter or any portion of the tax is not paid when due, the 

department may issue a warrant for distraint as provided in Title 15. chapter 1. part 7. The priority date 

of the tax lien created by filing the warrant for distraint is the date the tax was due as indicated on the 

warrant tor distraint. 

(91 The tax lien provided for in subsection (8) is not valid against any third party owning an interest 

in the real or personal property whose interest is recorded prior to the filing of the warrant for distraint if 

the third party receives from the most recent grantor of the interest an affidavit stating that all taxes, 

assessments. penalties. and interest due from the grantor have been paid. 

(10) A grantor who signs and delivers to the third party an affidavit as provided in subsection (9) 

is subject to the penalties imposed by 15-30-321 (3) if any part of the affidavit is untrue. Notwithstanding 

the provisions of 15-30-321 (31, the department may bring an action as provided in that subsection in the 

name of the state to recover the civil penalty and any delinquent taxes. 

+-2ti1.11 All of the remedies available to the state for the administration, enforcement, and collection 

of income taxes shall ee are available and Sf\aU apply to the tax required to be deducted and withheld under 

the provisions of 15-30-201 through 15-30-208 unless otherwise specifically addressed in this part." 

Section 17. Section 37-31-101, MCA, is amended to read: 

"37-31-101. Definitions. Unless the context requires otherwise, in this chapter, the following 

19 definitions apply: 

20 (1) "Board" means the board of cosmetologists provided for in 2-15-1857. 

21 (2) "Booth" means any part of a cosmetology salon or manicuring salon that is rented or leased 

22 for the performance of cosmetologist services, as specified in 39-51-204µ.w).ill1.fil. 

23 (3) "Cosmetology salon" means premises, building, or part of a building in which is practiced a 

24 branch or combination of branches of cosmetology or the occupation of a hairdresser and cosmetician or 

25 cosmetologist and that must have a manager-operator in charge. 

26 (4) "Department" means the department of commerce provided for in Title 2, chapter 15, part 18. 

27 (5) "Manicuring" includes nail care of the hands and feet and the application and maintenance of 

28 artificial nails. 

29 (6) "Manicuring salon" means premises, a building, or part of a building in which the art of 

30 manicuring is practiced. 
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1 (7) "Practice and teaching of cosmetology" means work included in the terms "hairdressing", 

2 "manicuring", and "beauty culture" and performed in cosmetology salons, in booths, or by itinerant 

3 cosmetologists, which work is done for the embellishment, cleanliness, and beautification of the hair, scalp, 

4 face, arms, feet, or hands. The practice and teaching of cosmetology may not be construed to include 

5 itinerant cosmetologists who perform their services without compensation for demonstration purposes in 

6 any regularly established store or place of business holding a license from the state of Montana as a store 

7 or place of business." 

Section 18. Section 39-51-201, MCA, is amended to read: 

8 

9 

10 "39-51-201. General definitions. As used in this chapter, unless the context clearly requires 

11 otherwise, the following definitions apply: 

12 (1) "Annual payroll" means the total amount of wages paid by an employer, regardless of the time 

1 3 of payment, for employment during a calendar year. 

14 (2) "Base period" means the first 4 of the last 5 completed calendar quarters immediately preceding 

15 the first day of an individual's benefit year. However, in the case of a combined-wage claim pursuant to 

16 the arrangement approved by the secretary of labor of the United States, the base period is the period 

17 applicable under the unemployment law of the paying state. For an individual who fails to meet the 

18 qualifications of 39-51-2105 or a similar statute of another state because of a temporary total disability, 

19 as defined in 39-71-116, or a similar statute of another state or the United States, the base period means 

20 the first 4 quarters of the last 5 quarters preceding the disability if a claim for unemployment benefits is 

21 filed within 24 months of the date on which the individual's disability was incurred. 

22 (3) "Benefits" means the money payments payable to an individual, as provided in this chapter, 

23 with respect to the individual's unemployment. 

24 (4) "Benefit year", with respect to any individual, means the 52-consecutive-week period beginning 

25 with the first day of the calendar week in which the individual files a valid claim for benefits, except that 

26 the benefit year is 53 weeks if filing a new valid claim would result in overlapping any quarter of the base 

27 year of a previously filed new claim. A subsequent benefit year may not be established until the expiration 

28 of the current benefit year. However, in the case of a combined-wage claim pursuant to the arrangement 

29 approved by the secretary of labor of the United States, the base period is the period applicable under the 

30 unemployment law of the paying state. 

[Legislative 
\..Services 
t,,_I!jvision 

- 25 - HB 561 



55th Legislature HB0561.03 

15) "Board" means the board of labor appeals provided for in Title 2, chapter 15, part 17. 

2 16) "Calendar quarter" means the period of 3 consecutive calendar months ending on March 31, 

3 June 30, September 30, or December 31. 

4 (7) "Contributions" means the money payments to the state unemployment insurance fund required 

5 by this chapter but does not include assessments under 39-51-40414). 

6 (8) "Department" means the department of labor and industry provided for in Title 2, chapter 15, 

7 part 17. 

8 (91 "Domestic or household service" means employment of persons other than members of the 

9 household for the purpose of tending to the aid and comfort of the employer or members of the employer's 

1 0 family, including but not limited to housecleaning and yard work but does not include employment beyond 

11 the scope of normal household or domestic duties such as home health care or domiciliary care. 

12 AAD.Ql "Employing unit" means any individual or organization (including the state government and 

13 any of its political subdivisions or instrumentalities), partnership, association, trust, estate, joint-stock 

14 company, insurance company, limited liability company that has filed with the secretary of state, or 

15 corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee's 

16 successor, or legal representative of a deceased person that has or had in its employ one or more 

17 individuals performing services for it within this state, except as provided under 39-51-204 ( 1 Hal ana 

18 ~J..lllAl and ( 1 ){g). All individuals performing services within this state for any employing unit that 

19 maintains two or more separate establishments within this state are considered to be employed by a single 

20 employing unit for all the purposes of this chapter. Each individual employed to perform or assist in 

21 performing the work of any agent or employee of an employing unit is considered to be employed by the 

22 employing unit for the purposes of this chapter, whether the individual was hired or paid directly by the 

23 employing unit or by the agent or employee, provided that the employing unit has actual or constructive 

24 knowledge of the work. 

25 t+Gti111 "Employment office" means a free public employment office or branch of an office 

26 operated by this state or maintained as a part of a state-controlled system of public employment offices 

27 or 6t/Gf\ other free public employment offices operated and maintained by the United States government 

28 or its instrumentalities as the department may approve. 

29 t+-+-H..111 "Fund" means the unemployment insurance fund established by this chapter to which all 

30 contributions and payments in lieu of contributions are required to be paid and from which all benefits 
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provided under this chapter must be paid. 

2 t-+2}11.]l "Gross misconduct" means a criminal act, other than a violation of a motor vehicle traffic 

3 law, for which an individual has been convicted in a criminal court or has admitted or conduct that 

4 demonstrates a flagrant and wanton disregard of and for the rights or title or interest of a fellow employee 

5 or the employer. 

6 ~~ "Hospital" means an institution that has been licensed, certified, or approved by the state 

7 as a hospital. 

8 {-1--4HJ..fil "Independent contractor" means an individual who renders service in the course of an 

9 occupation and: 

10 (a) has been and will continue to be free from control or direction over the performance of the 

11 services, both under a contract and in fact; and 

12 (b) is engaged in an independently established trade, occupation, profession, or business. 

13 {-+&}11.fil (a) "Institution of higher education", for the purposes of this part, means an educational 

14 institution that: 

15 (i) admits as regular students only individuals having a certificate of graduation from a high school 

16 or the recognized equivalent of a certificate; 

17 (ii) is legally authorized in this state to provide a program of education beyond high school; 

18 (iii) provides an educational program for which it awards a bachelor's or higher degree or provides 

19 a program that is acceptable for full credit toward a bachelor's or higher degree, a program of postgraduate 

20 or postdoctoral studies, or a program of training to prepare students for gainful employment in a recognized 

21 occupation; and 

22 (iv) is a public or other nonprofit institution. 

23 (b) Notwithstanding subsection~ 1.1.filifil, all universities in this state are institutions of higher 

24 education for purposes of this part. 

25 {--l-~HJ.11 "State" includes, in addition to the states of the United States of America, the District of 

26 Columbia, Puerto Rico, the Virgin Islands, and the Dominion of Canada. 

27 {+7-j-.l.1.fil "Taxes" means contributions and assessments required under this chapter but does not 

28 include penalties or interest for past-due or unpaid contributions or assessments. 

29 -t-+&l-J.lfil "Unemployment insurance administration fund" means the unemployment insurance 

30 administration fund established by this chapter from which administrative expenses under thi_s chapter must 
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be paid. 

~(20) (a) "Wages". unless specifically exempted under subsection (20)(b), means all remuneration 

payable for personal services, including semmissiens and benuses, the cash value of all remuneration 

payable paid in any medium other than cash, and baskpay raoaivos pursuant to a sisputo rolatod ts 

omploymont. The reasonable cash value of remuneration payable in any medium other than cash must be 

estimated and determined pursuant to rules prescribed by the department. The term includes but is not 

limited to: 

(i) commissions, bonuses, and remuneration paid for overtime work, holidays, vacations and 

sickness periods; 

(ii) severance or continuation pay, back pay, and any similar pay made for or in regard to previous 

service by the employee for the employer, other than retirement or pension benefits from a qualified plan; 

and 

fili) tips or other gratuities received by the employee, to the extent that the tips or gratuities are+ 

W documented by the employee to the employer for tax purposesr 

(B) sisbursed ev the ompleyor from a tip peel; or 

ffi) asded to the oustomor's bill by tho ompleyar. 

(b) The term "wages" does not include: 

(i) . the amount of any payment made by the employer FOR EMPLOYEES, if the payment was made 

under a qualifies plan as defined undw the prn,,isions of tho Internal Ra\•onua Cesa, establishes for the 

amplB'fBas in general or fer a spaoifis slass er slassas sf ompleyoas, to er an behalf sf tho omplo•,ao for: 

(A) retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE 

PROVISIONS OF THE INTERNAL REVENUE CODE; 

(B} sickness or accident disability under a workers' compensation law P.Qll.9'.; 

(C) medical ilflG or hospitalization expenses in connection with sickness or accident disability 

including health insurance for the employee or the employee's immediate family: or 

(DI death-;, including life insurance for the employee or the employee's immediate family: or 

(ii) ramunaratien paid by a oeunty welfare effioo tram publis assistanoo funss fer sorvioes parfermas 

at the eiraotion aml raqYest ef the soYnty v,·olfare otfisa; er 

¼-it employee expense reimbursements or allowances for meals, lodging, travel, subsistence, or 

other expenses, as set forth in department rules. 
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t2Gt1lll "Week" means a period of 7 consecutive calendar days ending at midnight on Saturday. 

2 t-2-1-Hlll An individual's "weekly benefit amount" means the amount of benefits that the individual 

3 would be entitled to receive for 1 week of total unemployment." 

4 

Section 19. Section 39-51-204, MCA, is amended to read: 5 

6 "39-51-204. Exclusions from definition of employment. (1) The term "employment" does not 

7 include: 

8 (al agrioultural labEJr, 8Xo0pt as pmviEfoEl iA 39 ii 1 202(2). If an EJmployer is othEJrwise Si,Jbjest te 

9 this ohaptor aAEl has agrio1,Jlt1,Jral employmeAt, all 0mf)loy00s 0AgageEl iA agriG1,Jlt1,Jral labor m1,Jst ee 0i1slmleel 

1 O frnm oov0rag0 1mEl0r this ohaptsr if ths BRlflloyer: 

11 (i) iA aAy q1,Jartor or oal0Adar year, as applisable, does Rot meet either of the tosts rolatiAg ta the 

12 meAetaP; amount er A1,Jm0or ef empl8','0es and days werkeEl, for the S1,Jbjest wages attri01,Jtable to 

13 agrio1,Jlt1,Jral labor; anEl 

14 (iii keeps separate boEJks and reoords to ass01,Jnt for the empl8','mont of persons in agris1,Jltural 

15 ~ 

16 (13) househelEl aAd domestis domestic or household service in a private home, local college club, 

17 or local chapter of a college fraternity or sorority, except as provided in 39-51-202(3). If an employer is 

18 otherwise subject to this chapter and has domestic or household service employment, all employees 

19 engaged in domestic or household service must be excluded from coverage under this chapter if the 

20 employer: 

21 (i) does not meet the monetary payment test in any quarter or calendar year, as applicable, for the 

22 subject wages attributable to domestic or household service; and 

23 (ii) keeps separate books and records to account for the employment of persons in domestic or 

24 household service. 

25 (o) servios performeEl as aA ef#ioer or member of the sra',1\1 ef a vessel on tho navigable waters of 

26 the UnitoEl States; 

27 WH!2.l. service performed by an inEli 1,iEl1,Jal in the empl8y of that inElivid1,Jal's sen, daughter, or sp91,Jse 

28 and sorvise performoe by a shild 1mdor the age of 21 in the ompley of the shile' s father or mother §. 

29 dependent member of a sole proprietor for whom an exemption may be claimed under 26 U.S.C. 152 or 

30 service performed by a sole proprietor's spouse for whom an exemption based on marital status may be 
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1 claimed by the sole proprietor under 26 U.S.C. 7703; 

2 (o) ser11iso 13orfermed in tho em13ley of any other stats or its 13olitisal subdivisions or of the United 

3 States go110rnmont or of an instrumentality of an•,1 other sMto or states or their 13olitisal subdi11isions or of 

4 tho United States, oxso13t that national banks organized under the national banking law mav not bo entitles 

5 to exem13tion under this subssstisn and arn subjsst to this sha13ter the same as state banl1s, 13rn11id0d that 

6 the ssrvise is exsludsd from em13Io•11mont as defined in sestion 330elsl{7) of the i;;ederal Unem13loyment 

7 Tm, Ast (2e U.a.C. 330elsl{7)); 

8 If) sorvioo in which unom13loyment insuranoe is 13a•,•ablo under an unem13loyment insuranse system 

9 established by an ast of sengrsss if the do13artmont enters into agreements with the 13ro13er agensiss under 

10 an act of songress and those agroements besoms effesti11e in the A'lannor 13ressribed in the Montana 

11 A,dA'linistrati11e Proseduro II st fer tho ade13tion of rules, to 13ro11ide reoi13rocal treatment to indiviEluals ,.,ho 

12 ha>Je, after acquiring 13otential rights to benefits unElor this sha13ter, asquired fights te unom13loymont 

13 insuranse unElor an aet of eongross or who ha110, after aequiring 13otential rights to unem13loymont insuranoe 

14 under the act of eongress, asquired rights to benefits unser this sha13ter; 

15 &1£1 sor11isos service performed as a freelance correspondent or newspaper carrier er free lance 

16 eorr0s13ond0nt if the person performing the ssr><ises :iervice, or a parent or guardian of the person 

17 performing the s0r11ises service in the case of a minor, has acknowledged in writing that the person 

18 performing the sorvisss r;ervice and the seP1isos ~ervice ·are not covered. As used in this subsection: 

19 (i) "ffso lanss "freelance correspondent" is a person who submits articles or photographs for 

20 publication and is paid by the article or by the photograph; and 

21 (ii) "newspaper carrier" means a person who provides a newspaper with the service of delivering 

22 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally to 

23 the employee's main duties, carries or delivers papers. 

24 W.(Ql ser~•ises service performed by as a real estate, securities, ans insuranse sales130013le 13ai0 

25 solely by sommissions anEI without guarantee of minimum earnings broker or salesperson who is licensed 

26 pursuant to Title 37, chapter 51; 

27 +iJ.- sorvieo 13orformeEI in tho om13loy of a school or university if the sor'>'ioo is 13orformoEI by a stusent 

28 whs is snrslled and is regularly attending elassss at a sshosl or university sr by tho s130use sf a stuElont 

29 if the s13ous0 is aEl"issEI, at the time that tho s130uso sonimensss to 13erforA'l the serviss, that the 

30 om13loyment of the s13ouso to 13erform the sor><iso is 13roviElod under a 13r0gram to 13rovid0 finansial 
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assistanse to the student by the ssheol er t1niversity ane that the employment ·viii net be so·rered by an1• 

pregram ef t1nemployment inst1ranse; 

[jl sor><ise performed b•f an ineiviet1al •,•,rho is enrolled at a nonprofit or publis odusational institution, 

whish normall•f maintains a ro§ular fasulty and surrisulum ane normall',' has a ro§ularly erganized body of 

stuElents in attendanse at the plase ,,,.here its eet1oatienal astivities are oarried on, as a student in a ft1II time 

prewam taken for oredit at an institution that sembines asademis instruotien with work 8ltporionso if the 

sePriso is an integral part of the program anEI the institutien has sortifieEI that faot te the employer, 0lrnopt 

that this subsestion deos net apply te sorviso performed in a pro1iram ostablishoEI for or on behalf of an 

omployor or 1ireup of employers; 

(kl sor,rise performed in the employ ef a hespital if tho ser><ise is performee by a patient of tho 

hospital; 

-14M servises !.ervice performed by a cosmetologist who is licensed under Title 37, chapter 31, 

or a barber who is licensed under Title 37, chapter 30, and: 

(i) who has acknowledged in writing that the cosmetologist or barber is not covered by 

unemployment insurance and workers' compensation; 

Iii) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined 

in 37-30-101, which contract must show that the cosmetologist or barber: 

(A) is free from all control and direction of the owner in the contract; 

18) receives payment for servisos service from individual clientele; and 

IC) leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

knowledge; and 

(iii) whose contract gives rise to an action for breach of contract in the event of contract 

termination
0 

ttfle The existence of a single license for the cosmetology salon or barbershop may not be 

construed as a lack of freedom from control or direction under this subsectionl--;0 

tmtill casual labor not in the course of an employer's trade or business performed in any calendar 

quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by 

an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

means that the sef\•ioos aro service is performed during at least 24 days in the same quarter. 

Wifll emplo•,«mont af service performed by sole proprietors, working members of a partnership, 

or members of a member-managed limited liability company that has filed with the secretary of state or 
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partners in a limited liability partnership that has filed with the secretary of state; 

2 MJ.b.l sorvicos service performed for the installation of floor coverings if the installer: 

3 (i) bids or negotiates a contract price based upon work performed by the yard or by the job; 

4 (ii) is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

5 (iii) may perform sorvicos service for anyone without limitation; 

6 (iv) may accept or reject any job; 

7 (v) furnishes substantially all tools and equipment necessary to provide the sorvicos service; and 

8 (vi) works under a written contract that: 

9 (A) gives rise to a breach of contract action if the installer or any other party fails to perform the 

10 contract obligations; 

11 (B) states that the installer is not covered by unemployment insurance; and 

12 (C) requires the installer to provide a current workers' compensation policy or to obtain an 

13 exemption from workers' compensation requirements; 

14 Will omploymont of service performed as a direct seller~ AS DEFINED BY 26 U.S.C. 3508 as 

15 aefinoa in 2e U.S.C. 3508 As usod in this section, "diroct sailor" moans a aorson: 

16 Ii) who soils, or of/ors for salo. a tan§iblo consumer areduct, includin!l but not limitoa te cesFHotics. 

17 vacuuFH cloanors, and cloaninEJ aroducts at tho homo ef tho consuFHer; 

18 (ii) whoso aav is dotorFHinod by tho auantitv ef areduct sold; and 

19 (iiil whe ',Yorks under a written centract that states tho aorson will not bo troatod as an omaloyoo; 

20 will sor·icos service performed by a petroleum land professional. As used in this subsection, 

21 "petroleum land professional" means a person who: 

22 (i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

23 negotiating a business agreement for the exploration or development of minerals; 

24 (ii) is paid for sor> 1icos service that clf0 i§. directly related to the completion of a contracted specific 

25 task rather than on an hourly wage basis; and 

26 (iii) performs all services as an independent contractor pursuant to a written contract. 

27 +.21 Emplo~·mont doos not include oloctod public officials. 

28 (31 ~or tho purposos of 3Q 51 2031s), tho torm "omplo~·mont" does not ap13ly to serviso 13orformod: 

29 (al in tho omplo•f of a church or eonvontion or assoeiation of churches or an or§anization that is 

30 operated 13rimarily for roli9ious purposes and that is operated, suporvisod, eontrellod, or 13rincipally 
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1 suf)f)erteEl by a ehursh er 0en110nti0n er assseiatien ef shurehss; 

2 ttlt(kl service performed by an ordained, commissioned, or licensed minister of a church in the 

3 exercise of the church's ministry or by a member of a religious order in the exercise of duties required by 

4 the order; 

5 {Bt(I) service performed by an individual receiving rehabilitation or remunerative work in a facility 

6 conducted for the purpose of carrying out a program of rehabilitation for individuals whose earning capacity 

7 is impaired by age or physical or mental deficiency or injury or providing remunerative work for individuals 

8 who, because of impaired physical or mental capacity, cannot be readily absorbed in the competitive labor 

9 market b\' an inEliviElual r000iving rehabilitatien er rornunerativo werk; 

10 Wl-(ml service performed as part of an unemployment work-relief or work-training program assisted 

11 or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the 

12 state by an individual receiving work relief or work training; M 

13 {el-(nl service performed for a state prison or other state correctional or custodial institution by an 

14 inmate of that institution.~ 

15 {o) service performed by an individual who is sentenced to perform court-ordered community 

16 service or similar work; 

17 (pl service performed by elected public officials; 

18 (q) agricultural labor, except as provided in 39-51-202(2). If an employer is otherwise subject to 

19 this chapter and has agricultural employment, all employees engaged in agricultural labor must be excluded 

20 from coverage under this chapter if the employer: 

21 (i) in any quarter or calendar year, as applicable, does not meet either of the tests relating to the 

22 monetary amount or number of employees and days worked for the subiect wages attributable to 

23 agricultural labor; and 

24 {ii) keeps separate books and records to account for the employment of persons in agricultural 

25 labor. 

26 (r) service performed in the employ of any other state or its political subdivisions or of the United 

27 States government or of an instrumentality of any other state or states or their political subdivisions or of 

28 the United States, except that national banks organized under the national banking law are not entitled to 

29 exemption under this subsection and are subject to this chapter the same as state banks, if the service is 

30 excluded from employment as defined in section 3306(c)(7) of the Federal Unemployment Tax Act; 
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1 _(s) service in which unemployment insurance is payable under an unemployment insurance system 

2 established by an act of congress if the department enters into agreements with the proper agencies under 

3 an act of congress and those agreements become effective in the manner prescribed in the Montana 

4 Administrative Procedure Act for the adoption of rules, to provide reciprocal treatment to individuals who 

5 have, after acquiring potential rights to benefits under this chapter, acquired rights to unemployment 

6 insurance under an act of congress or who have, after acquiring potential rights to unemployment insurance 

7 under the act of congress, acquired rights to benefits under this chapter; 

8 (t) service performed in the employ of a school or university if the service is performed by a student 

9 who is enrolled and is regularly attending classes at a school or university or by the spouse of a student 

1 0 if the spouse is advised, at the time that the spouse commences to perform the service, that the 

11 employment of the spouse to perform the service is provided under a program to provide financial 

12 assistance to the student by the school or university and that the employment is not covered by any 

13 program of unemployment insurance; 

14 (ul service performed by an individual who is enrolled at a nonprofit or public educational institution 

15 that normally maintains a regular faculty and curriculum and normally has a regularly organized body of 

16 students in attendance at the place where its educational activities are carried on, as a student in a full-time 

17 program taken for credit at an institution that combines academic instruction with work experience if the 

18 service is an integral part of the program and the institution has certified that fact to the employer, except 

19 that this subsection ( 1 )(u) does not apply to service performed in a program established for or on behalf 

20 of an employer or group of employers; 

21 (vi service performed as an officer or member of the crew of a vessel on the navigable waters of 

22 the United States; or 

23 (wl service performed by an alien admitted to the United States to perform agricultural labor 

24 pursuant to sections 214Ic) and 1101 (a)(Hl(iil(al of the Immigration and Nationality Act. 

25 +4-H.f.l. An individual found to be an independent contractor by the department under the terms of 

26 39-71-401 (3) is considered an independent contractor for the purposes of this chapter. An independent 

27 contractor is not precluded from filing a claim for benefits and receiving a determination pursuant to 

28 39-51-2402. 

29 Wifil This section does not apply to a state or local governmental entity or a nonprofit organization 

30 defined under section 501 (c)(3) of the Internal Revenue Code unless the service is excluded from 
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1 employment as defined in the Federal Unemployment Tax Act." 
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Section 20. Section 39-51-301, MCA, is amended to read: 

"39-51-301. Administration -- duties and powers of department. (1) It sJ:iall 130 )§. the duty of the 

department to administer this chapter and it shall have power and a1c1tl:10rity to may adopt, amend, or 

rescind &HGR rules, to employ &HGR persons, make &HGR expenditures, require ~ reports, make &HGR 

investigations, and take s1c1sl:1 ether action as it 4- considers necessary or suitable ta that end ill 

administering this chapter. 

(2) The department shall determine its own organization and methods of procedure in accordance 

with the provisions of this chapter and shall have an official seal, which shall 130 )§. judicially noticed. 

(3) Whenever the department believes that a change in contribution or benefit rates will become 

necessary to protect the solvency of the fund, it shall promptly &e inform the governor and the legislature 

and make recommendations with respect thsrnte to the change. 

(4) The department and the board may issue subpoenas and compel testimony and the production 

of evidence, including books and records, in regard to any investigation or proceeding under this chapter. 

15) The department shall delegate to the department of revenue duties associated with the 

administration of unemployment insurance contributions and the employment security account so long as 

the duties are carried out in conformity with the requirements of the program budget plan with the United 

States department of labor. The delegated duties do not include oversight duties such as revenue quality 

control, risk management, and trust fund management. The department of revenue must receive funds 

from the department for the performance of the delegated duties. 

16) Employees transferring from the department to the department of revenue as a result of a 

delegation of duties in subsection (5), are entitled to all rights including those under 2-15-131, possessed 

as a state officer or employee before transferring, including rights to tenure in office and of rank or grade, 

rights to vacation and sick pay and leave, rights under any retirement or personnel plan or labor union 

contract, rights to compensatory time earned, and any other rights under any law or administrative policy 

including the State Employee Protection Act. Employees transferring must be considered internal applicants 

by the department of r0v0n1c10 for recruitment purposes for the period from July 1, 1997, through June 30, 

1998. 

(7) The department of revenue shall succeed the department in its rights to property relating to the 
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1 delegation of duties in subsection (5) to the extent that is consistent with federal property transfer policy. 

2 The property includes real property, records, office equipment, forms, supplies, and contracts other than 

3 the program budget plan with the United States department of labor. 

4 (8) (a) The delegation of duties in subsection 15) does not affect the validity of any pending judicial 

5 or administrative proceeding. 

6 (bl Appeals that were filed with the board of labor appeals or the department's hearings bureau 

7 before July 1, 1997, must follow the procedures and processes in effect when the appeal was first taken. 

8 An appeal that is filed on or after July 1, 1997, must be taken in accordance with the procedures and 

9 processes in effect on the date the appeal is filed. 

1 O le) The department of revenue must be substituted for the department and succeed to all audits, 

11 determinations. and other actions that have not been appealed to the board of labor appeals or the 

12 department's hearings bureau prior to July 1, 1997. 

13 (9) The rights, privileges, and duties of the holders of bonds and other obligations issued and of the 

14 parties to contracts, leases, indentures, and other transactions entered into before the delegation of duties 

15 in subsection (5) remain in effect, and none of those rights, privileges, duties, covenants, or agreements 

16 are impaired or diminished by reason of the delegation of duties. The department of revenue is substituted 

17 for the department and subject to the provisions of subsection (5), succeeds to the rights and duties unde; 

18 the provisions of those bonds, contracts, leases, indentures, and other transactions. The provisions of this 

19 subsection (9) do not apply to the program budget plan agreement between the department and the United 

20 States department of labor." 

21 

22 SECTION 21. SECTION 39-51-1105, MCA, IS AMENDED TO READ: 

23 "39-51-1105. Liability of corporate officers er emple'fees for taxes, penalties, and interest owed 

24 by corporation. (1) The officer or ORlployee of a corporation whose~ responsibility it is to pay the taxes, 

25 penalties, and interest, as provided by 39-51-1103( 1) and (2) and 39-51-1125( 1) and (2), is liable for the 

26 taxes, penalties, and interest due. 

27 (2) (a) The department shall consider the officer or 0R1ployoo of the corporation individually liable 

28 with the corporation for filing reports and unpaid taxes, penalties, and interest upon a determination that 

29 the indi'lidual corporate officer: 

30 (ii possessed the a1cJtheriW, elclt)', and responsibility to file reports and pay taxes on behalf of the 
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corporation; and 

2 (ii) pgssessed the auth9rity gn sehalf gf the sgrpgratign te airest the filing gf repgrts anel payment 

3 gf taJ(BS; 9F 

4 {iii+ possessed the fiscal auth9rit~' responsibility on behalf of the corporation to direct the filing of 

5 reports or payment of other corporate obligations and exercised the authmity responsibility that resulted 

6 in failure to file reports or pay taxes due. 

7 (bl The department is not limited to considering the elements set forth in subsection (2)1a) to 

8 establish individual liability and may consider any other available information. 

9 (3) In the case of a corporate bankruptcy, the liability of the individual remains unaffected by the 

10 discharge of penalty and interest against the corporation. The individual is liable for any amount of taxes, 

11 penalties, and interest unpaid by the corporation. 

12 (4) For determining liability for unemployment insurance taxes, penalties, and interest owed, a 

13 member-managed limited liability company must be treated as a partnership, with liability for taxes, 

14 penalties, and interest owed extending to each member. 

15 (5) For determining liability for unemployment insurance taxes, penalties, and interest owed by a 

16 manager-managed limited liability company, the managers of the limited liability company are jointly and 

17 severally liable for any taxes, penalties, and interest owed." 

18 

19 Section 22. Section 39-51-1109, MCA, is amended to read: 

20 "39-51-1109. Tax appeals -- procedure. ill A decision, determination, or redetermination of the 

21 department involving c9ntrisutien liasility, G9ntrisutign rate, applicatign far refunel, ornplgymont status, an 

22 employer-employee relationship or the charging of benefit payments to employer:, making payment in lieu 

23 gf cgntrisutigns is final unless an interested party entitled to notification submits a written appeal of the 

24 decision, determination, or redetermination. The appeal must be made in the same manner as provided in 

25 39-51-2402 for the appeal of a decision relating to a claim for unemployment insurance benefits. Statutory 

26 rules of evidence and civil procedure do not apply to a hearing on the appeal. A hearing may be conducted 

27 by telephone or by videoconference. The decision of the appeals referee and any subsequent appeal must 

28 be made in the same manner as prescribed in 39-51-2403 through 39-51-2410. 

29 (2) A decision, determination, or redetermination involving contribution liability, contribution rate, 

30 application for refund, subject wages, or other tax-related issues must be issued by the department of 
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2 

3 

4 

5 

6 

revenue as provided in Title 15, chapter 1. part 2 and [section 7), if applicable. The decision is final unless 

an interested party entitled to notification follows the uniform tax review procedures as prescribed in 

15-1-211 and [section 7]. if applicable." 

Section 23. Section 39-51-1110, MCA, is amended to read: 

"39-51-1110. Refunds to employers. (11 If net later than 3 years after the date en whish any 

7 taxes er interest thereon sesan,e elue er net later than 1 year frem tho date en whish pa>;n,ent 'A'as n,aelo, 

8 whishovor is later, an on,pleyor who has paid sush taxes er interest thereon shall n,ake applisatien fer an 

9 aeljustn,ont thereof in sennostien with sussoquont tax pa>;n,ents er fer a retune thereof sosause sush 

10 aeljustn,ont Gannet bo n,ado and tho dopartn,ent shall eletern,ine that sush taxes er interest or any portion 

11 thereof was orrenoeusly Gelleoteel, the elepartn,ent shall allow sush on,pleyer to n,ake an adjustn,ent 

12 thereof, without interest, in sennestien with subsequent tax payn,onts by hin, er, if sush aeljustn,ent sannet 

13 se n,aele, the de13artn,ent shall rotund said an,eunt, without interest, fren, the fund. i;'or lil(e Gause and 

14 within the same 13eried, adjustn,ent er refund n,ay be se made on the department's own initiative. If an 

15 employer claims an adiustment or the department or its delegate. as provided in 39-51-301. determines 

16 through an examination of the employer's account that the employer has overpaid the amount due, the 

1 7 amount of the overpayment must be applied to future unemployment insurance obligations or must riE: 

18 refunded to the employer. The credit or refund may be allowed only if the claim is filed. or the determination 

19 is made, within a 5-year period after the date on which any taxes. penalty. or interest became due or within 

20 one year from the date the payment is made, whichever is later. The department or its delegate pursuant 

21 to 39-51-301 (5). shall credit or refund the amount to the employer. without interest. 

22 (21 If the department shall eletern,ine or its delegate pursuant to 39-51-301 (5). determines that an 

23 employer has paid taxes to this state under this chapter when suGh but the taxes should have been paid 

24 to another state under a similar act of &4,iGR the other state, 9- transfer of &4,iGR the taxes to &4,iGR the other 

25 state &hall must be made upon discovery or, upon proof of payment that &4,iGR the other state has been fully 

26 paid, then 9- refund to &4,iGR the employer &hall must be made at any time upon application without limitation 

27 of time. 

28 (31 In tho event that !f this chapter is not certified by the secretary of labor under 26 U.S.C. 3304 

29 sestien 1 €iQ3 of tho Internal Revenue Godo, as amonelod, 1939, for any year, then and in that event refunds 

30 &hall must be made of all taxes required under this chapter from employers for that year." 
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Section 24. Section 39-51-1301, MCA, is amended to read: 

2 "39-51-1301. Penalty and interest on past-due reports and taxes. ( 1) Taxes 1mpaid on tho date 

3 on ·vhish they are d1o10 anEI J3ayablo, as f3FO\·iEloEI by J9 61 110::l(ll anEI (2) anEI 39 61 112e, that are paiEI 

4 b~1 tho one of tho month follewin!J tho d1o10 date are s1o1bjoct to a penalty assessA'\ent of $10 or 10% of the 

5 taJ(86 E11o10, whichever is greater If the taxes are not paid by the end sf the A'lenth follewing tho E11o1e Elate, 

6 the em plover is s1o1bject to a penalty assessA'lent of $16 or 16 % of the taJ(BS d1o10, whish0110r is !JFBater. All 

7 past duo tal(BS bear interest at the rate sf 18% a year, to be prorated en a daily basis. 

8 (2) A J30nalty sf $ 4 0 must be assessed whono110r, as the result of a willful refusal of an OA'lf3lover 

9 to furnish wage inferA'lation or J:JJY tairns on time, the Ei0J3artmont iss1o1es a subJ3oena to ostain "'B!JB 

10 information or mal~es a summary or j00J3ardy assessment J3urs1o1ant to 39 61 1302. Failure to file reports 

11 and payments in a timely manner. as required under 39-51-603. 39-51-1103. and 39-51-1125, may 

12 subject an employer to penalty and interest, as provided by 15-30-209. 

13 ~ill There is an account in the federal special revenue fund. Penalties and interest collected HflGef 

14 this sestion for unemployment insurance obligations are distributed as provided in [section 21. and must 

1 5 be deposited in that account. Money deposited in that account and appropriated to the department or 

16 transferred by the department to its delegate. pursuant to 39-51-301 (5). may only be used by the 

17 department or its delegate to administer this chapter, including the detection and collection of unpaid taxes 

18 and overpayments of benefits to the extent that federal grant revenue is less than amounts appropriated 

19 for this purpose. Money in the account not appropriated for these purposes must be transferred by the 

20 department to the unemployment insurance trust fund at the end of each fiscal year. 

21 (4) When fail1o1r0 to f3BV tai,es on time 'A'OS not oa1o1seEI B'f will/1,1I intent of the Bffif3lever, the 

22 doJ3artment A'la'/ abate tho 130nalty and interest. 

23 WQl All money accruing to the unemployment insurance trust fund from interest and penalties 

24 collected on past-due unemployment insurance taxes must be used solely for the payment of unemployment 

25 insurance benefits and may not be used for any other purpose." 

26 

27 

28 

29 

30 

Section 25. Section 39-51-1303, MCA, is amended to read: 

"39-51-1303. Collection of unpaid taxes by si\•il action. (1) The department. or its delegate 

pursuant to 39-51-301 (5). has authority to enter into payment agreements with an employer to resolve 

unpaid taxes. penalty, and interest. Penalty or interest. or both penalty and interest may be abated if an 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

acceptable payment agreement is entered into and adhered to. Failure to meet the terms of the payment 

agreement voids the penalty and interest abatement and penalty and interest must be recomputed from the 

due date of the unpaid tax. 

Jll If, after due notice, any employer, liable corporate officer or ofllplo•,00, or liable member or 

manager of a limited liability company referred to in 39-51-1105 or partner in a limited liability partnership 

defaults in any payment of taxes, penalties, or interest on the taxes and penalties, the department, or its 

delegate pursuant to 39-51-301 (5). may initiate a civil action in the name of the Elopartfllent state to collect 

the amount dueL and the employer, liable corporate officer or Ofll@lovoe, 0f liable member or manager of 

a limited liability company referred to in 39-51-1105, or partner in a limited liability partnership adjudged 

in default shall pay the costs of the action. 

Rt@ An action for the collection of taxes due must be brought within 5 years aftof from the GHe 

date Gf the original or amended report was filed or assessment became due, whichever is later,~ or 

it is barred. 

mill The department, or its delegate pursuant to 39-51-301 (5), may pursue its remedy under 

either 39-51-1304 or this section, or both." 

17 SECTION 26. SECTION 39-51-1304, MCA, IS AMENDED TO READ: 

18 "39-51-1304. Lien for payment of unpaid taxes -- levy and execution. ( 1) Unpaid taxes, including 

19 penalties and interest assessed on unpaid taxes, have the effect of a judgment against the employer, or 

20 liable corporate officer or Ofllplo•,·00 or liable member or manager of a limited liability company referred to 

21 in 39-51-1105, arising at the time that the payments are due. The department may issue a certificate 

22 stating the amount of payments due and directing the clerk of the district court of any county of the state 

23 to enter the certificate as a judgment in the docket pursuant to 25-9-301. From the time that the judgment 

24 is docketed, it becomes a lien upon all real and personal property of the employer. After the due process 

25 requirements of 39-51-1109 and 39-51-2403 have been satisfied, the department may enforce the 

26 judgment through the sheriff or agent authorized to collect the tax in the same manner as prescribed for 

27 execution upon a judgment. A notice of levy may be made by means of a certified letter by an agent 

28 authorized to collect the tax. The department may enforce the judgment at any time within 1 O years of the 

29 creation of the lien or the effective date of the lien, whichever is later. 

30 ( 2) A judgment lien filed pursuant to this section may be renewed for another 10-year period 
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pursuant to the provisions of 25-13-102. 

2 (3) The lien provided for in subsection ( 1) is not valid against any third party owning an interest 

3 in real or personal property against which the judgment is enforced if: 

4 (a) the third party's interest is recorded prior to the entrance of the certificate as a judgment; and 

5 lb) the third party receives from the most recent grantor of the interest a signed affidavit stating 

6 that all taxes, penalties, and interest due from the granter have been paid. 

7 14) A granter who signs and delivers an affidavit is subject to the penalties imposed by 39-51-3204 

8 if any part of it is untrue. Notwithstanding the provisions of 39-51-3204, the department may proceed 

9 against the employer, liable corporate officer er smJ,Jleyse, or liable member or manager of a limited liability 

10 company referred to in 39-51-1105 under 39-51-1303 or this section, or both, to collect the delinquent 

11 taxes, penalties, and interest. 

12 (5) The lien provided for in subsection (1) must be released upon payment in full of the unpaid 

13 taxes, penalties, and accumulated interest. The department may release or may partially release the lien 

14 upon partial payment or whenever the department determines that the release or partial release of the lien 

15 will facilitate the collection of unpaid taxes, penalties, or interest. The department may release the lien if 

16 it determines that the lien is unenforceable." 

Section 27. Section 39-51-2108, MCA, is amended to read: 

17 

18 

19 "39-51-2108. Payment of benefits based on service in public, charitable, or educational 

20 organizations. (1) Benefits based on service in employment defined in sul:Jssctions (6) and (6) of 

21 39-51-203(5) and (6) and sul:Jssctions (2) and (3) of 39 61 204 are payable in the same amount, on the 

22 same terms, and subject to the same conditions as compensation payable on the basis of other service 

23 subject to this chapter, except that benefits based on service in an instructional, research, or principal 

24 administrative capacity for an educational institution may not be paid to an individual for any week of 

25 unemployment which begins during the period between two successive academic years or during a similar 

26 period between two regular terms, whether or not successive, or during a period of paid sabbatical leave 

27 provided for in the individual's contract if the individual has a contract or reasonable assurance of a 

28 contract to perform services in any 6t!GR INSTRUCTIONAL, RESEARCH. OR PRINCIPAL ADMINISTRATIVE 

29 capacity for an1r s.icl:1 the educational institution for both 6t!GR academic years or both 6t!GR terms. 

30 (2) Benefits based on services in any other capacity for an educational institution sJ:1aU must be 
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1 denied to any individual for any week which commences during a period between 2 successive academic 

2 years or terms if the individual performs woo the services in the first of woo the academic years or terms 

3 and there is a reasonable assurance that the individual will perform 6l.lGH the services in the second of~ 

4 the academic years or terms. If any individual is denied benefits and was not offered an opportunity to 

5 perform 6l.lGH the service for the educational institution for the second of fillGH the academic years or terms, 

6 6l.lGH the individual shall bo j& entitled to a retroactive payment of the benefits for each week for which the 

7 individual filed a timely claim for benefits and for which benefits were denied solely by reason of the denial 

8 provided for in this s·ection. 

9 (3) Benefits based on services described in subsections {1) and (2) of this section 6lclal+ must be 

1 O denied to any individual for any week wH-iGR that commences during an established and customary vacation 

11 period or holiday recess if fillGH the individual performs 6l.lGH the services in the period immediately before 

12 6l.lGH the vacation period or holiday recess and there is reasonable assurance that fillGH the individual will 

13 perform S\ffiJ:i the service in the period immediately following fillGH the vacation period or holiday recess. 

14 (41 Benefits based on services described in subsections (1) and (2) of this sostion to an individual 

15 who performed 6l.lGH the services for an educational institution while in the employ of an educational service 

16 agency 6lclal+ must be denied as specified in subsections {1), (2), ans through {3) of this sostion. The term 

17 "educational service agency" means a governmental agency or governmental entity which is established 

18 and operated exclusively for the purpose of providing S\ffiJ:i the service to one or more educational 

19 institutions." 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 28. Section 39-51-2402, MCA, is amended to read: 

"39-51-2402. Initial determination -- redetermination. { 1) A representative designated by the 

department and hersinafter referred to as a deputy shall promptly examine the claim and, on the basis of 

the facts the deputy has found, b.y. the deputy, shall ei#\ef determine whether or not S\ffiJ:i the claim is valid~ 

aoo-,-i.f If the claim is valid, the deputy will determine the week with respest to •Nhish the benefits &Hal+ 

commence, the weekly benefit amount payable, and the maximum benefit amount~ or shall The deputy may 

refer~ the claim or any question involved therein in the claim to an appeals referee who shall make the 

decision with respest thersto on the claim in accordance with the procedure prescribed in 39-51-2403. 

With respect to a determination, redetermination, or appeal by a claimant involving wages, the issue must 

be resolved in accordance with procedures for unemployment insurance benefit claimant appeals as 
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1 prescribed in !section 7) and 15-2-302. The deputy shall promptly notify the claimant and any other 

2 interested party of the decision and the reasons therefor for reaching the decision. 

3 12) The deputy may for good cause reconsider the decision and shall promptly notify the claimant 

4 and WGR other interested parties of the amended decision and the reasons therefor for the decision. 

5 13) NB 6 determination or redetermination of an initial or additional claim may not be made under 

6 this section unless 5 days' notice of the time and place of the claimant's interview for examination of the 

7 claim is mailed to each interested party. 

8 14) A determination or redetermination shall be aoomea !§. final unless an interested party entitled 

9 to notice thereof of the decision applies for reconsideration of the determination or appeals thorefrem the 

10 decision within 10 days after WGR the notification was mailed to the interested party's last-known address,0 

11 13ro,,iaoa that sush The 10-day period may be extended for good cause. 

12 (5) Except as provided in subsection 16), RG §. redetermination of a claim for benefits may not be 

13 made after 2 years from the date of the initial determination. 

14 (6) A redetermination may be made within 3 years from the date of the initial determination of a 

15 claim if the initial determination was based on a false claim, misrepresentation, or failure to disclose a 

16 material fact by the claimant or the employer." 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 29. Section 39-71-123, MCA, is amended to read: 

"39-71-123. Wages defined. (1) "Wages" means tho !JF8Ss§.[! remuneration paid in money, or in 

a substitute for money, for services renaerea performed by an employee for an employer, or income 

provided for in subsection ( 1) (d). Wages include the cash value of all remuneration paid in any medium 

other than cash. The term includes but af8 !§. not limited to: 

(a) commissions, bonuses, and remuneration at the regular hourly rate for overtime work, holidays, 

vacations, and sickness periods; 

(b) board, loEl!JiA!J, rent, or housin!J if it sonstitutes a 13art of tho om13loyee's remuneration ans is 

based on its astual value soveranse er sentinuation 13ay, back pay.--artG OR any similar pay made for or in 

regards to previous service by the employee for the employer, other than retirement or pension benefits 

from a qualified plan; 

(cl 13aymonts made to an em13leyee on an'I basis other than time werl~ed, insluain9 but not limitoa 

to 13iosowork, an insontivo plan, or 13rofit shanA!J arran!Joment tips or other gratuities received by the 
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employee, to the extent that tips or gratuities are+ 

2 fil: documented by the employee to the employer for tax purposes+ 

3 (ii} disb1cJrsod by tho ornf}loyor from a ti!} !JODI; or 

4 (iiil added to tl=lo s1cJstornor's bill b•,· tl=lo 0rnalo•tor.-H1M 

5 (di income or payment in the form of a draw, wage, net profit, or substitute for money received 

6 or taken by a sole proprietor or partner, regardless of whether the sole proprietor or partner has performed 

7 work or provided services for that remuneration,~ 

8 (el board, lodging, rent, or housing if it constitutes a part of the employee's remuneration and is 

9 based on its actual value; and 

1 O (fl payments made to an employee on any basis other than time worked, including but not limited 

11 to piecework, an incentive plan, or profit-sharing arrangement. 

12 (2) Wa110s so The term "wages" does not include any of the following: 

13 (al employee expense reimbursements or allowances for meals, lodging, travel, subsistence, and 

14 other expenses, as set forth in department rules; 

15 (bl s130sial rowarss for indi,.id1cJal invention er disoo•,ery the amount of the payment made by the 

16 employer FOR EMPLOYEES, if the payment was made 1cJns0r a a1cJaliti0d alan, established for the ornflloyoos 

17 for tho at1raos0 of aroviding for: 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(i) retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE 

PROVISIONS OF THE INTERNAL REVENUE CODE; 

(ii) sickness or accident disability under a workers' compensation policy; 

(iii) medical or hospitalization expenses in connection with sickness or accident disability, including 

health insurance for the employee or the employee's immediate family; or 

(iv) death, including life insurance for the employee or the employee's immediate family; 

(sl ti13s ans ethor 11ratt1iti0s rooeives b•r the orn13loy00 in B*0866 ef these deot1rn0ntod te the 

0rn13l0yor for ta* 13ur13es0s; 

(d) oentribt1tiens rnado by tho 0rn13ley0r te a §F8tiJ3 ins1cJrano0 or 13onsion 13lan; or 

M_(_g.J_ vacation or sick leave benefits accrued but not paid; or 

jd) special rewards for individual invention or discovery. 

(31 (al Except as provided in subsection (31(b). for compensation benefit purposes, the average 

actual earnings for the four pay periods immediately preceding the injury are the employee's wages, except 

( Legislative 
\Services 
'\pjvision 

- 44 - HB 561 



55th Legislature HB0561.03 

1 that if the term of employment for the same employer is less than four pay periods, the employee's wages 

2 are the hourly rate times the number of hours in a week for which the employee was hired to work. 

3 (bl For good cause shown, if the use of the last four pay periods does not accurately reflect the 

4 claimant's employment history with the employer, the wage may be calculated by dividing the total earnings 

5 for an additional period of time, not to exceed 1 year prior to the date of injury, by the number of weeks 

6 in that period, including periods of idleness or seasonal fluctuations. 

7 (4) (al For the purpose of calculating compensation benefits for an employee working concurrent 

8 employments, the average actual wages must be calculated as provided in subsection (3l. As used in this 

9 subsection, "concurrent employment" means employment in which the employee was actually employed 

10 at the time of the injury and would have continued to be employed without a break in the term of 

11 employment if not for the injury. 

12 (b) The compensation benefits for a covered volunteer must be based on the average actual wages 

13 in the volunteer's regular employment, except self-employment as a sole proprietor or partner who elected 

14 not to be covered, from which the volunteer is disabled by the injury incurred. 

15 (cl The compensation benefits for an employee working at two or more concurrent remunerated 

16 employments must be based on the aggregate of average actual wages of all employments, except 

17 self-employment as a sole proprietor or partner who elected not to be covered, from which the employee 

18 is disabled by the injury incurred." 

Section 30. Section 39-71-401, MCA, is amended to read: 

19 

20 

21 "39-71-401 . Employments covered and employments exempted. ( 1 ) Except as provided in 

22 subsection (2), the Workers' Compensation Act applies to all employers, as defined in 39-71-117, and to 

23 all employees, as defined in 39-71-118. An employer who has any employee in service under any 

24 appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the 

25 provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers' 

26 Compensation Act is subject to and bound by the compensation plan that has been elected by the 

27 employer. 

28 (2) Unless the employer elects coverage for these employments under this chapter and an insurer 

29 allows an election, the Workers' Compensation Act does not apply to any of the following employments: 

30 (a) household and domestic employment; 
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(b) casual employment as defined in 39-71-116; 

2 (c) employment of a dependent member of an employer's family for whom an exemption may be 

3 claimed by the employer under the federal Internal Revenue Code; 

4 (d) employment of sole proprietors, working members of a partnership, or working members of a 

5 member-managed limited liability company, except as provided in subsection (3); 

6 (e) employment of a broker or salesman performing under a license issued by the board of realty 

7 regulation; 

8 (f) employment G-f as a direct sellery AS DEFINED BY 26 U.S.C. 3508 as esfinsd in :rn U.S.G. :Js08 

9 /\s 1c1see in this sostien, "airest seller" moans a aerson: 

1 O Ii) .,.,.he soils, or altars fer sale, a tanai9l0 sensl,lrnor areel,lst, insll,leina 91,lt net lirnitae te sesrnatiss, 

11 vaSl,ll,lffl slaanars, and sleanina prodl,lsts at the l:lerno ef tl:le senSl,lFRBr; 

12 Iii) 'A'Reso pay is eoterrninae 9'( tl=la Iwantity ef aroel,lst sole: ans 

13 liii) who werks l,lneor a i,uritten sontrast tl:lat states tl:le aorson will net 90 treatee as an arnpleyoe; 

14 (g) employment for which a rule of liability for injury, occupational disease, or death is provided 

1 5 under the laws of the United States; 

16 (h) employment of a person performing services in return for aid or sustenance only, except 

17 employment of a volunteer under 67-2-105; 

18 (i) employment with a railroad engaged in interstate commerce, except that railroad construction 

19 work is included in and subject to the provisions of this chapter; 

20 (j) employment as an official, including a timer, referee, or judge, at a school amateur athletic 

21 event, unless the person is otherwise employed by a school district; 

22 ( k) employment of a person performing services as a newspaper carrier or free Ian so freelance 

23 correspondent if the person performing the services or a parent or guardian of the person performing the 

24 services in the case of a rriinor has acknowledged in writing that the person performing the services and 

25 the services are not covered. As used in this subsection, "free lanse "freelance correspondent" is a person 

26 who submits articles or photographs for publication and is paid by the article or by the photograph. As used 

27 in this subsection, "newspaper carrier": 

28 (i) is a person who provides a newspaper with the service of delivering newspapers singly or in 

29 bundles; but 

30 (ii) does not include an employee of the p·aper who, incidentally to the employee's main duties, 
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carries or delivers papers. 

2 Ill cosmetologist's services and barber's services as defined in 39-51-204t+tt!+J..1.l.itl; 

3 (ml a person who is employed by an enrolled tribal member or an association, business, 

4 corporation, or other entity that is at least 51 % owned by an enrolled tribal member or members, whose 

5 business is conducted solely within the exterior boundaries of an Indian reservation; 

6 (n) employment of a jockey performing under a license issued by the board of horseracing from the 

7 time the jockey reports to the scale room prior to a race through the time the jockey is weighed out after 

8 a race if the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing, 

9 that the jockey is not covered under the Workers' Compensation Act while performing services as a jockey; 

10 (o) employment of an employer's spouse for whom an exemption based on marital status may be 

11 claimed by the employer under 26 U.S.C. 7703; 

12 (pl a person who performs services as a petroleum land professional. As used in this subsection, 

13 a "petroleum land professional" is a person who: 

14 (i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

15 negotiating a business agreement for the exploration or development of minerals; 

16 (ii) is paid for services that are directly related to the completion of a contracted specific task rather 

17 than on an hourly wage basis; and 

18 (iii) performs all services as an independent contractor pursuant to a written contract. 

19 (q) an officer of a quasi-public or a private corporation or manager of a manager-managed limited 

20 liability company who qualifies under one or more of the following provisions: 

21 (i) the officer or manager is engaged in the ordinary duties of a worker for the corporation or the 

22 limited liability company and does not receive any pay from the corporation or the limited liability company 

23 for performance of the duties; 

24 (ii) the officer or manager is engaged primarily in household employment for the corporation or the 

25 limited liability company; 

26 (iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation 

27 or owns 20% or more of the limited liability company; or 

28 (iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law, 

29 daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the 

30 number of shares of stock in the corporation or who owns 20% or more of the limited liability company. 
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(r) service performed by an ordained, commissioned, or licensed minister of a church in the exercise 

2 of the church's ministry or by a member of a religious order in the exercise of duties required by the order. 

3 (3) (a) A sole proprietor, a working member of a partnership, or a working member of a 

4 member-managed limited liability company who represents to the public that the person is an independent 

5 contractor shall elect to be bound personally and individually by the provisions of compensation plan No. 

6 1, 2, or 3 but may apply to the department for an exemption from the Workers' Compensation Act. 

7 (bl The application must be made in accordance with the rules adopted by the department. There 

8 is no fee for the initial application. Any subsequent application must be accompanied by a $25 application 

9 fee. The application fee must be deposited in the administration fund established in 39-71-201 to offset 

1 O the costs of administering the program. 

11 (c) When an application is approved by the department, it is conclusive as to the status of an 

12 independent contractor and precludes the applicant from obtaining benefits under this chapter. 

13 (di The exemption, if approved, remains in effect for 1 year following the date of the department's 

14 approval. To maintain the independent contractor status, an independent contractor shall annually submit 

15 a renewal application. A renewal application must be submitted for all independent contractor exemptions 

16 approved as of July 1, 1995, or thereafter. The renewal application and the $25 renewal application fee 

17 must be received by the department at least 30 days prior to the anniversary date of the previously 

18 approved exemption. 

19 (e) A person who makes a false statement or misrepresentation concerning that person's status 

20 as an exempt independent contractor is subject to a civil penalty of $1,000. The department may impose 

21 the penalty for each false statement or misrepresentation. The penalty must be paid to the uninsured 

22 employers' fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section. 

23 (f) If the department denies the application for exemption, the applicant may contest the denial by 

24 petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An 

25 applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with 

26 the procedure established in 39-51-2403 and 39-51-2404. 

27 (4) la) A corporation or a manager-managed limited liability company shall provide coverage for its 

28 employees under the provisions of compensation plan No. 1, 2, or 3. A quasi-public corporation, a private 

29 corporation, or a manager-managed limited liability company may elect coverage for its corporate officers 

30 or managers, who are otherwise exempt under subsection (2). by giving a written notice in the following 
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1 manner: 

2 (i) if the employer has elected to be bound by the provisions of compensation plan No. 1, by 

3 delivering the notice to the board of _directors of the corporation or to the management organization of the 

4 manager-managed limited liability company; or 

5 (ii) if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by 

6 delivering the notice to the board of directors of the corporation or to the management organization of the 

7 manager-managed limited liability company and to the insurer. 

8 (bl If the employer changes plans or insurers, the employer's previous election is not effective and 

9 the employer shall again serve notice to its insurer and to its board of directors or the management 

10 organization of the manager-managed limited liability company if the employer elects to be bound. 

11 (5) The appointment or election of an employee as an officer of a corporation, a partner in a 

12 partnership, or a member in or a manager of a limited liability company for the purpose of exempting the 

13 employee from coverage under this chapter does not entitle the officer, partner, member, or manager to 

14 exemption from coverage. 

15 (6) Each employer shall post a sign in the workplace at the locations where notices to employees 

16 are normally posted, informing employees about the employer's current provision of workers' compensation 

17 insurance. A workplace is any location where an employee performs any work-related act in the course of 

18 employment, regardless of whether the location is temporary or permanent, and includes the place of 

19 business or property of a third person while the employer has access to or control over the place of 

20 business or property for the purpose of carrying on the employer's usual trade, business, or occupation. 

21 The sign must be provided by the department, distributed through insurers or directly by the department, 

22 and posted by employers in accordance with rules adopted by the department. An employer who purposely 

23 or knowingly fails to post a sign as provided in this subsection is subject to a $ 50 fine for each citation." 

24 

25 

26 

Section 31. Section 39-71-2501, MCA, is amended to read: 

"39-71-2501. Definitions. As used in this part, the following definitions apply: 

27 ( 1) "Account" means the workers' compensation bond repayment account established in 

28 39-71-2504. 

29 (2) "Department" means the department of revenue provided for in 2-15-1301. 

30 (3) "Domestic or household service" means employment of persons other than members of the 
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1 household for the purpose of tending to the aid and comfort of the employer or members of the employer's 

2 family, including but not limited to housecleaning and yard work but does not include employment beyond 

3 the scope of normal household or domestic duties, such as home health care or domiciliary care. 

4 ~Hl "Employee" includes~ 

5 ifil an officer, employee, or elected public official of the United States, the state of Montana, or 

6 any political subdivision of the United States or the state of Montana or any agency or instrumentality of 

7 the United States, the state of Montana, or a political subdivision of the United States or the state of 

-8 Montana. Tho term "employee" also inollldos~ 

9 iQl an officer of a corporation~ 

10 (cl any individual who performs services for another individual or organization having the right to 

11 control the employee as to the services to be performed and as to the manner of performance; and 

12 (d) all classes, grades or types of employees, including minors and aliens, superintendents, 

13 managers, and other supervisory personnel. 

14 t4+(-a}(5) (a) "Employer" means,~ 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

ill oirnopt as provides in sllssootion (4 Hsi, the person for whom an individual performs or 

performed any service, of whatever nature, as an employee of the person,~ 

(sl If tho person for whom tho individllal performs or performed tho sorviso does not have sontrol 

of tho pa~·ment of the wages for the servise, the term "employer" moans the person who has sontrol of 

tho payment of ,,.,,ages. 

(ii) a person who pays $1,000 or more in wages within the current calendar year; 

(iii) a person who pays $1,000 or more in cash for domestic service in any quarter during the 

current calendar year: or 

(iv) any individual or organization, including state government and any of its political subdivision 

or instrumentalities, partnership, association, trust, estate, joint-stock company, insurance company, limited 

liability company or a limited liability partnership that has filed or registered with the secretary of state, 

corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee's 

successor, or legal representative of a deceased person that has or had in its employ one or more 

individuals performing services for it within this state. 

(b) Any person found to be an employer under Title 39, chapter 51, for unemployment insurance 

purposes is considered an employer for old fund liability tax purposes. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

+o}J.fil "Federal workers' compensation legislation" means federal legislation that provides an 

employee with compensation or remuneration for accidental injury or death. This legislation includes but 

is not limited to the Federal Employers' Liability Act, the Federal Employees' Compensation Act, and the 

Defense Base Act. 

+e-l-lli "Ongoing activities" means obligations or occurrences that are continuous, rather than 

intermittent or occasional, that exist for a definite period of time during the year, or that are intended to 

cover or apply to successive and similar obligations or occurrences. 

1-7-tifil "Publicly traded limited partnership" means a business entity that issues shares or similar 

ownership interests that are sold or purchased by persons through certified stockbrokers or licensed traders 

on a public exchange recognized by the securities exchange commission. 

+&ti.fil "State fund" means the state compensation insurance fund. 

WtJJ..Ql "Tax" or "old fund liability tax" means the workers' compensation old fund liability tax 

provided for in 39-71-2503, created to address the unfunded liability for claims for injuries resulting from 

accidents that occurred before July 1, 1990. 

f+Ql,( 11 l (al "Wages" means all remuneration for services performed in the state of Montana by 

an employee for an employer, including the cash value of all remuneration paid in any medium other than 

cash. The term does not inoludo roFRunoration 13aid includes but is not limited to the following: 

(il commissions, bonuses, and remuneration paid for overtime work, holidays, vacations, and 

sickness periods; 

(ii) severance or continuation pay, back pay, and any similar pay made for or in regard to previous 

service by the employee for the employer, other than retirement or pension benefits from a qualified plan; 

and 

(iii) tips or other gratuities received by the employee, to the extent that the tips or gratuities are, 

W documented by the employee to the employer for tax purposesr 

Iii!) disl:Jursod l:Jy tho oFRployor froFR a tip pool; or 

(C) added to tho sustoFRer's sill sy tho employer. 

(a) fer sasual lal:Jor not in tho sourso of tho OFRflloyor's trade or business 13orformod in any salondar 

(1uartor l:Jy an om13loyeo unless tho sash remuneration 13aid for the ssrviss is $ eO or more and tho sorvioo 

is 13edorFRod l:Jy an indi11idual who is rogularl~· 0FR13loyod l:Jy tho OFRflloyor to 13orform the sorvise. For 

purposes of this sul:Jsostion ( 1 Q)(al, an individual is sonsidorod to be regularly om13loyod l:Jy an om13loyor 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

EhuiR!J a saleRElar eiuartor eRl'f if: 

(ii eR sash of 21 days durin!J the salendar eiuarter, the iRdividual performs servise Rot in the sourse 

of the employer's trade or susiRess for the employer for some portion of the day; and 

(iii the iRdividual was re!Jularly employed, as determined under sussestion (lOHal(i!, sy the 

omplovor iR tho performaRse of seprioe duriR!J the prosodiR!J salondar eiuarter. 

(sl for servises Rot iR the sourse of tho omplovor' s trado or susiRoss, to the exteRt that 

remuRoratioR is paid iR anv medium ether thaR sash, when tho pa•(meRts are in the form of lod!Jing or meals 

and the paymeRts qre reoeived sy the employee at the roeiuest of and for the oonveRienoe of the employer; 

{Gt to or for an employee as a pa~'mont for or a oontrisution to•A'ard the sost of any !JFOup plan or 

pro!Jram that sonefits tho employee, inoludin!J sut not limited to life insuraRoo, hospitalization insuranso for 

the employee or the employee's dopondonts, aRd OR'lployoos' 011,10 astivitios; 

(b) The term "wages" does not include: 

(i) the amount of any payment made by the employer FOR EMPLOYEES, if the payment was made 

under a \rnalifiod alan as defineci 1,1Rcior tho aro><isioRs of tho IRtomal Plovonuo Gocio estaslishod for 

OR'l9I0 1,'00S for: 

(Al retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE 

PROVISIONS OF THE INTERNAL REVENUE CODE; 

(B) sickness or accident disability under a workers' compensation policy; 

\Cl medical or hospitalization expenses in connection with sickness or accident disability, including 

health insurance for the employee or the employee's immediate family; or 

(D) death, including life insurance for the employee or the employee's immediate family; 

(ii) compensation in the form of meals and lodging, provided the compensation is not includable 

in gross income for state individual income tax purposes; 

AAllill as payments distributions from a multiple employer welfare arrangement, as defined in 29 

U.S.C. 1002, to a qualified individual employee; 

¼fllid. as wa!Jos or oompoRsation, tho taxation of 111hioh is prohisiteci sy payments that may not 

be taxed under federal law; or 

tf+M as wages or compensation for services performed by Montana residents outside the borders 

of the state of Montana." 
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Section 32. Section 39-71-2503, MCA, is amended to read: 

2 "39-71-2503. Workers' compensation old fund liability tax. ( 1) (a) There is imposed on each 

3 employer, except an employer whose employees are covered by federal workers' compensation legislation, 

4 a workers' compensation old fund liability tax in an amount equal to 0.28%, plus the additional amount of 

5 old fund liability tax provided in 39-71-2505, of the wages paid for employment as defined in this part by 

6 the employer in the preceding payroll period subject to reporting and remittance requirements contained in 

7 1 5-30-204 . .; 

8 {ii for the preseding payroll period for employers sul:ljest to the pa•fment sshedule sontained in 

9 15 30 204(1); 

10 {ii) for the proseding month for employers sul:ljest to tho pa•fmont sshedule sontained in 

11 15 30 20412); and 

12 (iii) for the preseding vear for employers sul:ljost to the payment sshedule sontained in 

13 15 30 204 (3)(a). 

14 (b) There is imposed on each employee, except an employee who is covered by federal workers' 

15 compensation legislation, an old fund liability tax, as provided in 39-71-2505, on the employee's wages 

16 paid for employment, as defined in this part. An employer paying wages for servisos performed 

17 employment, as defined in this part, in Montana shall deduct and withhold the tax from the wages. 

18 (c) (i) There is imposed on each business of a sole proprietor, on each subchapter S. corporation 

19 shareholder, on each partner of a partnership, and on each member or manager of a limited liability 

20 company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each 

21 separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder, 

22 partner, or member or manager derived from ongoing activities. 

23 (iii The tax imposed in this subsection ill(c) applies only to the ordinary income of a shareholder, 

24 partner, member, or manager as the term "ordinary income" is defined in the Internal Revenue Code. 

25 (iii) Partners of a publicly traded limited partnership are not subject to the tax imposed in this 

26 subsection ill(c). 

27 (d) A corporate officer of a subchapter S. corporation who receives wages as an employee of the 

28 corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary 

29 income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate 

30 officer's wages. 
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1 (e) A corporate officer of a closely held corporation who owns stock in a closely held corporation 

2 that meets the stock ownership test under section 542(a)(2) of the Internal Revenue Code and receives 

3 wages as an employee of the corporation is required to pay the old fund liability tax only on the wages 

4 received. The corporation is not liable for the tax on the corporate officer's wages. 

5 (fl This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred 

6 for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or 

7 bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans 

8 or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 1 2-month 

9 period if the workers' compensation bond repayment account contains on the first day of that period an 

1 0 amount, regardless of the source, that is in excess of the reserve maintained in the account and that is 

11 equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest 

12 that must be paid during that period on the outstanding loans or bonds. 

13 (g) Each employer shall maintain the records that the department requires concerning the old fund 

14 liability tax. The records are subject to inspection by the department and its employees and agents during 

15 regular business hours. 

16 (h) An employee does not have any right of action against an employer for any money deducted 

17 and withheld from the employee's wages and paid to the state in compliance or intended compliance with 

18 this section. 

19 (i) The employer is liable to the state for any amount of old fund liability taxes, plus interest and 

20 penalty, when the employer fails to withhold from an employee's wages or fails to remit to the state the 

21 old fund liability tax required by this section. 

22 (j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member 

23 or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and 

24 penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state 

25 the old fund liability tax required by this section. 

26 (2) All collections of the tax must be deposited as received in the account. The tax is in addition 

27 to any other tax or fee assessed against persons subject to the tax. 

28 (3) (a) Tax payments and returns required by subsections (1 )(a) and (1 )(bl must be made pursuant 

29 to 15-30-204. The department shall first credit a payment to the liability under 15-30-202 and credit any 

30 remainder to the account provided for in 39-71-2504. 
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1 (b) Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of 

2 partnerships, and members or managers of limited liability companies must be made with and at the same 

3 time as the returns filed pursuant to 1 5-30-144 and 15-30-241 . The department shall first credit a payment 

4 to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the account provided 

5 for in 39-71-2504. 

6 (cl An employer who exceeds either threshold, as defined in 39-71-2501 (5l(al(iil or (5l(al(iiil, shall 

7 begin withholding old fund liability tax on or before the last day of the month following the quarter in which 

8 the wages paid exceed the threshold requirement. The employer shall begin reporting and remitting the 

9 employer and employee portions of the old fund liability tax. The report and remittance are due the last 

10 day of the month of the subsequent quarter following the quarter in which the wages paid exceeded the 

11 threshold requirement. The employer is subject to the quarterly remittance schedule until the department 

12 is able to determine the employer's proper remittance schedule by a review of the employer's first complete 

13 lookback period. 

14 (4) An employer's officer or employee with the duty to collect, account for, and pay to the 

15 department the amounts due under this section who fails to pay an amount is liable to the state for the 

16 unpaid amount and any penalty and interest relating to that amount. 

17 (5) Returns and remittances under subsection (3) and any information obtained by the department 

18 during an audit are subject to the provisions of 16 30 303, [section 1] but the se13artment may sisGloso 

19 the information to tho so13artmont of labor ans insustP{ for tho 13ur13oso of investigation ans 13re11ontion of 

20 nonsom13lianso, tax 0 1,asion, fraus, ans abuse unsor tho unem13loymont insuranso laws, unsor 

21 sirsumstansos ans Gonsitions tRat ensure tho sontinuos sonfisontiality ef tRo informatien. 

22 (6) The department of labor and industry and the state fund shall give the department a list of all 

23 employers having coverage under any plan administered or regulated by the department of labor and 

24 industry and-the state fund. The department of labor and industry and the state fund shall update the lists 

25 weekly. The department of labor and industry and the state fund shall provide the department with access 

26 to their computer data bases and paper files and records for the purpose of the department's administration 

27 of the tax imposed by this section. 

28 (7) The provisions of Title 15, chapter 30, that are not in conflict with the provisions of this part 

29 regarding administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, 

30 credits for overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking 
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authority apply to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation 

2 shareholders, to partners of partnerships, to members or managers of limited liability companies, and to the 

3 department." 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Section 33. Section 39-71-2503, MCA, is amended to read: 

"39-71-2503. Workers' compensation old fund liability tax. (1 l (al There is imposed on each 

employer, except an employer whose employees are covered by federal workers' compensation legislation, 

a workers· compensation old fund liability tax in an amount equal to 0.28%, plus the additional amount of 

old fund liability tax provided in 39-71-2505, of the wages paid for employment as defined in this part by 

the employer in the preceding payroll period, subject to reporting and remittance requirements contained 

in 15-30-204;.0 

(i) fer tl=ie preeeeiR§ payrell periee fer BR'lpleyers s1,113jeet ts tl=ie payfl'lBRt sel=i0El1,1l0 soRtaiRee iR 

Hi 30 204(1); 

(ii) for tl=ie preeeEliR§ Fl'laRtl=i far BR'lfllayers s1,10jeet ta tl=ie 13ayfl'leRt sshee1,1l0 eantained in 

la 30 204(2); amJ 

(iii) for tl=ie prneediRg •tear for BR'lplayers s1,113jeet ta the payment seh0El1,1l0 eantainee In 

17 1 a 30 204(3)1a). 

18 (bl There is imposed on each employee, except an employee who is covered by federal workers' 

19 compensation legislation, an old fund liability tax, as provided in 39-71-2505, on the employee's wages 

20 paid for employment, as defined in this part. An employer paying wages for sor>.'iGes 13erformos 

21 employment, as defined in this part, in Montana shall deduct and withhold the tax from the wages. 

22 (c) (il There is imposed on each business of a sole proprietor, on each subchapter S. corporation 

23 shareholder, on each partner of a partnership, and on each member or manager of a limited liability 

24 company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each 

25 separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder, 

26 partner, or member or manager derived from ongoing activities. 

27 (ii) The tax imposed in this subsection ill(c) applies only to the ordinary income of a shareholder, 

28 partner, member, or manager as the term "ordinary income" is defined in the Internal Revenue Code. 

29 (iii) Partners of a publicly traded limited partnership are not subject to the tax imposed in this 

30 subsection ill(c). 
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Id) A corporate officer of a subchapter S. corporation who receives wages as an employee of the 

2 corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary 

3 income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate 

4 officer's wages. 

5 le) A corporate officer of a closely held corporation who owns stock in a closely held corporation 

6 that meets the stock ownership test under section 542{a)(2) of the Internal Revenue Code and receives 

7 wages as an employee of the corporation is required to pay the old fund liability tax only on the wages 

8 received. The corporation is not liable for the tax on the corporate officer's wages. 

9 If) This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred 

10 for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or 

11 bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans 

12 or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month 

13 period if the workers' compensation bond repayment account contains on the first day of that period an 

14 amount, regardless of the source, that is in excess of the reserve maintained in the account and that is 

15 equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest 

16 that must be paid during that period on the outstanding loans or bonds. 

17 (g) Each employer shall maintain the records that the department requires concerning the old fund 

18 liability tax. The records are subject to inspection by the department and its employees and agents during 

19 regular business hours. 

20 lh) An employee does not have any right of action against an employer for any money deducted 

21 and withheld from the employee's wages and paid to the state in compliance or intended compliance with 

22 this section. 

23 (i) The employer is liable to the state for any amount of old fund liability taxes, plus interest and 

24 penalty, when the employer fails to withhold from an employee's wages or fails to remit to the state the 

25 old fund liability tax required by this section. 

26 (j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member 

27 or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and 

28 penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state 

29 the old fund liability tax required by this section. 

30 (2) All collections of the tax must be deposited as received in the account. The tax is in addition 
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1 to any other tax or fee assessed against persons subject to the tax. 

2 13) la) Tax payments and returns required by subsections (1 )(a) and (1 )(b) are due on or before the 

3 last day of the month following the close of each calendar quarter and must be made pursuant to 

4 15-30-204. The department shall fiFst credit a pa,1m0nt to the liabilit1• unser 16 30 202 ans sresit anv 

5 remain€1or to tho assount pre,.idod for in 39 71 2604 payments as provided for in (section 2]. 

6 (b) Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of 

7 partnerships, and members or managers of limited liability companies must be made with and at the same 

8 time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a payment 

9 to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the account provided 

10 for in 39-71-2504. 

11 (c) An employer who exceeds either threshold, as defined in 39-71-2501 (5)(a)(ii) or (5)(a)(iii), shall 

12 begin withholding old fund liability tax on or before the last day of the month following the quarter in which 

13 the wages paid exceed the threshold requirement. The employer shall begin reporting and remitting the 

14 employer and employee portions of the old fund liability tax. The report and remittance are due the last 

15 day of the month of the subsequent quarter following the quarter in which the wages paid exceeded the 

16 threshold requirement. The employer is subject to the quarterly remittance schedule until the department 

17 is able to determine the employer's proper remittance schedule by a review of the employer's first complete 

18 lookback period. 

19 (4) An employer's officer or employee with the duty to collect, account for, and pay to the 

20 department the amounts due under this section who fails to pay an amount is liable to the state for the 

21 unpaid amount and any penalty and interest relating to that amount. 

22 15) Returns and remittances under subsection (3) and any information obtained by the department 

23 during an audit are subject to the provisions of 1 e 30 303 [section 1), but tho department may dissloso 

24 tho information to tho €1opartmont of labor ans industrv for tho purpose of investigation an€1 pre'1ention of 

25 nonsomplianse, tax evasion, fraud, and abuse un€1or the unemployment insuranso laws, under 

26 oirsumstanses and sonditions that ensure tho oontinuod oonfidentiality of tho information. 

27 (6) The department of labor and industry and the state fund shall give the department a list of all 

28 employers having coverage under any plan administered or regulated by the department of labor and 

29 industry and the state fund. The department of labor and industry and the state fund shall update the lists 

30 weekly. The department of labor and industry and the state fund shall provide the department with access 
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to their computer data bases and paper files and records for the purpose of the department's administration 

2 of the tax imposed by this section. 

3 (7) The provisions of Title 15, chapter 30, that are not in conflict with the provisions of this part 

4 regarding administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, 

5 credits for overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking 

6 authority apply to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation 

7 shareholders, to partners of partnerships, to members or managers of limited liability companies, and to the 

8 department." 

g 

10 Section 34. Section 39-71-2505, MCA, is amended to read: 

11 "39-71-2505. Payment of unfunded liability for injuries resulting from accidents occurring before 

12 July 1, 1990. ( 1) The state fund shall pay for the cost of administering and paying claims for injuries 

13 resulting from accidents that occurred before July 1, 1990, not covered by any other funding source, by 

14 borrowing from the reserves accumulated from premiums paid to the state fund, based upon wages payable 

15 on or after July 1, 1990, and invested by the board of investments, from time to time, the amount that the 

16 state fund determines and that the budget director certifies, as provided in 39-71-2354, will be needed to 

17 pay for administering and paying the claims for the ensuing year. 

18 (21 (al In January of each year, prior to the start of the following fiscal year, the state fund shall 

19 forward to the budget director information pertaining to the amount that the state fund will borrow for the 

20 ensuing fiscal year to pay for the cost of administering and paying claims for the injuries provided for in 

21 subsection ( 1 I. In addition, the state fund shall forward to the budget director the schedule of projected 

22 liability payments and cash needs on which the amount to be borrowed is based. The schedule must include 

23 but is not limited to total projected liability payments, loans and bond debt payments, revenue from the old 

24 fund liability tax provided for in 39-71-2503, projected fiscal yearend cash, and the projected fiscal yearend 

25 cash for the year 2007. 

26 (bl (ii There is imposed on each employer a workers' compensation old fund liability tax as provided 

27 in 39-71-2503. The employer old fund liability tax is an amount equal to 0.5% of the employer's payroll 

28 for wages paid in the preceding aaleAdar Eji,Jarter payroll period for wages paid for employment. as defined 

29 in this part. 

30 (ii) The employee old fund liability tax is an amount equal to 0.2% of the employee's wages in the 
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1 preceding m1l0Asar ~uarter payroll period for wages paid for employment, as defined in this part. 

2 (iii) The old fund liability tax is an amount equal to 0.2% on the profit of each separate business 

3 of a sole proprietor and on the distributive share of ordinary income of each subchapter S. corporation 

4 shareholder, partner of a partnership, or member or manager of a limited liability company. 

5 (iv) The rate of the employer old fund liability tax determined by this section includes the 0.28% 

6 employer old fund liability tax provided for in 39-71-2503. 

7 (v) (A) The employer old fund liability tax that is in excess of the 0.28% tax provided for in 

8 39-71-2503 terminates at the end of fiscal year 2007. 

9 (Bl If the debt service account has sufficient funds to pay outstanding bonds or if no bonds are 

10 outstanding, the old fund liability tax may not be imposed after the end of fiscal year 2007. 

11 (vi) The old fund liability tax described in this section must be collected and deposited as provided 

12 in 39-71-2503 and 39-71-2504. 

13 (3) If in any January the cumulative projected amount to be borrowed by the state fund from 

14 reserves accumulated from premiums paid to the state fund based on wages payable on or after July 1, 

15 1990, to administer and pay claims for injuries resulting from accidents that occurred before July 1, 1990, 

16 not including any outstanding bonds as of May 13, 1993, exceeds $80 million for the following fiscal year, 

17 the tax rate on the persons subject to the old fund liability tax must be increased by 0.05 % for the 

18 following fiscal year over the current tax rate. If in any January the projected fiscal yearend cash balance 

19 for the current fiscal year exceeds $25 million, the tax rate on the persons subject to the old fund liability 

20 tax must be reduced by 0.05% from the current tax rate for the following fiscal year. 

21 (4) The total tax on the persons subject to the old fund liability tax may not exceed 0.75%. 

22 (5) The budget director shall certify the cash flow projections of the state fund required by this 

23 section and shall notify the department of revenue no later than April 1 of the rate of tax to be collected 

24 pursuant to this section." 

25 

26 

27 

NEW SECTION. SECTION 35. REPEALER. ARM 24.11.831 IS REPEALED. 

28 NEW SECTION. Section 36. Severability. If a part of !this act] is invalid, all valid parts that are 

29 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

30 applications, the part remains in effect in all valid applications that are severable from the invalid 
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1 applications. 

2 

3 NEW SECTION. Section 37. Saving clause. [This act] does not affect rights and duties that 

4 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

5 act]. 

6 

7 NEW SECTION. Section 38. Codification instruction. ( 1) [Sections 1 through 5 and 7] are intended 

8 to be codified as an integral part of Title 15, chapter 30, part 2, and the provisions of Title 15, chapter 30, 

9 part 2, apply to [sections 1 through 5 and 7]. 

10 (2) [Section 6] is intended to be codified as an integral part of Title 39, chapter 71, part 25, and 

11 the provisions of Title 39, chapter 71, part 25, apply to [section 6]. 

12 

13 NEW SECTION. Section 39. Coordination instruction. ill If Senate Bill No. 119 is passed and 

14 approved, then [section 41, amending 15-30-204, [section 5], amending 39-71-2503, and [section 61, 

15 amending 39-71-2505 in Senate Bill No. 119, are void. 

16 (21 IF SENATE BILL NO. 67 IS PASSED AND APPROVED, THEN THE AMENDMENT CONTAINED 

17 IN 39-71-2503I3)(A) IN [SECTION 27) OF THE REFERENCE COPY OF SENATE BILL NO. 67, RELATING TO 

18 THE CREDIT OF THE OLD FUND LIABILITY TAX TO THE ACCOUNT PROVIDED FOR IN 39-71-2321, IS 

19 VOID ON JANUARY 1, 1999. 

20 

21 NEW SECTION. Section 40. Effective dates. (1) [Sections 1, 20 and~ 35 through~ 39 and 

22 this section] are effective July 1, 1997. 

23 (2) [Sections 3 through 7, 9 through 12, 17 through 19, 21~ THROUGH 23, -24- 25 through JG 

24 32, and~ 34 are effective January 1, 1998. 

25 (3) [Sections 2, 8, 13 through 16, ~ 24, and d-l- 33] are effective January 1, 1999. 

26 -END-
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HOUSE BILL NO. 561 

2 INTRODUCED BY KASTEN, RANEY, DEVLIN, BENEDICT, SIMON, VANVALKENBURG, STANG, 

3 BARTLETT, FOSTER, HALLIGAN, THOMAS, HARP, MERCER, KEATING, FELAND, STORY, JERGESON, 

4 CHRISTIAENS, FRANKLIN, HIBBARD 

5 

6 A BILL FOR AN ACT ENTITLED: "AN ACT FURTHERING THE RENEWAL OF STATE GOVERNMENT BY 

7 HARMONIZING THE DEFINITIONS OF "WAGES" AND "EMPLOYMENT"; BY REENGINEERING, 

8 RESTRUCTURING, AND COMBINING THE REPORTING AND REMITTANCE OF EMPLOYER TAXES; BY 

9 COORDINATING THE ADMINISTRATION OF THE STATE'S INCOME TAX AND OLD FUND LIABILITY TAX 

10 WITHHOLDING, UNEMPLOYMENT INSURANCE TAX, AND THE EMPLOYERS' SHARE OF THE OLD FUND 

11 LIABILITY TAX SO THAT ALL REPORTS AND REMITTANCES MUST BE MADE TO THE DEPARTMENT OF 

12 REVENUE THEREBY PROVIDING AN EMPLOYER THE CONVENIENCE OF DEALING WITH ONLY ONE STATE 

13 AGENCY; BY CLARIFYING INDIVIDUAL LIABILITY FOR THE REPORTING AND PAYMENT OF EMPLOYER 

14 TAXES; ANG AMENDING SECTIONS 15-1-302, 15-2-302, 15-30-201, 15-30-202, 15-30-203, 15-30-204, 

15 15-30-207, 15-30-208, 15-30-209, 37-31-101, 39-51-201, 39-51-204, 39-51-301, 39-51-1105 

16 39-51-1109, 39-51-1110, 39-51-1301, 39-51-1303, 39-51-1304,39-51-2108, 39-51-2402, 39-71-123, 

17 39-71-401, 39-71-2501, 39-71-2503, AND 39-71-2505, MCA; REPEALING ARM 24.11.831; AND 

18 PROVIDING EFFECTIVE DATES." 

19 

20 WHEREAS, HOUSE BILL NO. 98 (CH. 48, L. 1995), ENACTED BY THE 54TH LEGISLATURE, 

21 EXCLUDED DIRECT SELLERS FROM MINIMUM WAGE, OVERTIME, UNEMPLOYMENT INSURANCE, AND 
' 

22 WORKERS' COMPENSATION REQUIREMENTS; AND 

23 WHEREAS, THE LEGISLATURE IN HOUSE BILL NO. 98 ADOPTED THE FEDERAL DEFINITION OF 

24 DIRECT SELLER TO APPLY TO RELEVANT MONT ANA ST A TUTES; AND 

25 WHEREAS, ARM 24.11.831 NARROWED THE SCOPE OF THE FEDERAL DEFINITION OF DIRECT 

26 SELLER; AND 

27 WHEREAS, AN ORIGINAL PURPOSE OF THIS HOUSE BILL NO. 561 WAS TO CODIFY THE 

28 NARROWER DEFINITION OF DIRECT SELLER; AND 

29 WHEREAS, THIS HOUSE BILL NO. 561 IS THE APPROPRIATE PLACE TO REPEAL RULE 24.11.831, 

30 ADMINISTRATIVE RULES OF MONTANA. 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

2 

HB0561.03 

3 NEW SECTION. Section 1. Confidentiality. Reports and returns required to be filed under this part 

4 are confidential, subject to the limitations contained in 39-51-603(3) and (4). 

5 

6 NEW SECTION. Section 2. Application and distribution of payments. (1) Except as provided by 

7 rule, tax payments including delinquent tax, penalty, and interest must be applied to the taxpayer's 

8 account, prorated on the basis of the amount of each tax due to the amount of the total tax due, and 

9 distributed to the appropriate fund accounts as required by law. 

1 O (2) Payment of a penalty assessed for late filing of a report for which there is no tax due for the 

11 period must be applied to the employer's liability for the penalties and equally distributed to the fund 

12 accounts specified by law among the tax types the report covers. 

13 

14 NEW SECTION. Section 3. Statute of limitations. ( 1) In the case of a nonfiled return, the 

15 department may, at any time, audit the employer or estimate the tax due from any information in its 

16 possession and issue an assessment for the amount of the tax, penalty, and interest the department 

17 determines to be due. 

18 12) If the department determines, pursuant to a review conducted pursuant to 15-30-145, that any 

19 return is incorrect, it may revise the return within 5 years of the due date of the original return, within 5 

20 years of the date the return was filed, or 1 year from the date an amended return was filed, whichever is 

21 later. 

22 (3) Notwithstanding the provisions of subsection (2), if an employer purposelv or knowingly files 

23 a false or fraudulent return, with intent to evade the tax, the amount of tax, penalty, and interest due may 

24 be determined at any time after the return is filed and collected at any time after it becomes due. 

25 (4) For the purposes of this section, a return filed before the due date is considered to be filed on 

26 the due date. 

27 151 The statute of limitations is suspended during any time in which an employer-employee 

28 relationship determination has been appealed as provided in 15-1-211, and the time for assessment extends 

29 for an additional 1 year from the date the decision becomes final. 

30 
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NEW SECTION. Section 4. Credits and refunds -- period of limitations. (1) If the department 

2 determines by exar1,nation of an employer's account, or upon claim filed by an employer, that the employer 

3 has overpaid the amount of tax. penalty, or interest, the amount of the overpayment may be refunded to 

4 the employer or applied to current or future obligations of any tax, penalty, or interest for any tax contained 

5 in this title at the discretion of the taxpayer. 

6 (2) A credit or refund may be allowed only if the claim is filed or the determination is made within 

7 5 years of the due date prescribed for filing a report or 1 year from the date of the notification of the 

8 overpayment by the department. 

9 (3) The department shall notify the employer of the overpayment and the credit or refund options 

10 available to the employer. A credit must be applied to the employer account unless directed otherwise by 

11 the employer. 

12 (4) If a claim is disallowed, the department shall notify the employer. The decision disallowing the 

13 claim is subject to review as provided in 15-1-211. 

14 (5) Interest is: 

15 (a) allowed on an overpayment at the same rate as charged for late tax payments under this part; 

i 6 (b) payable from the due date of the payment or the date overpayment was verified, whichever 

17 is later; 

18 (c) not payable if the overpayment is applied to current or future obligations with the department. 

19 (6) Interest is not allowed if the overpayment is refunded within 45 days from the date the 

20 employer directs the department to refund the overpayment. 

21 (7) If additional information is required to verify the amount of the overpayment, the 45-day period 

22 in subsection (6) does not begin until the information is provided. 

23 

24 NEW SECTION. Section 5. Employment defined and exclusions from definition of employment. 

25 (1) As used in this part "employment", subject to the provisions of subsection (2), means the service by 

26 an employee for an employer. 

27 (21 The term "employment" does not include: 

28 (a) household and domestic service in a private home, local college club, or local chapter of a 

29 college fraternity or sorority, except as provided in 15-30-201 (4)(c); 

30 (b) service performed by a dependent, as defined in 26 U.S.C. 152, of a sole proprietor for whom 
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an exemption mav be claimed by the employer under the Internal Revenue Code or service performed by 

2 a sole proprietor s spouse for whom an exemption based on marital status may be claimed by the sole 

3 proprietor pursuant to 26 U.S.C. 7703; 

4 (cl service performed as a freelance correspondent or newspaper carrier if the person performing 

5 the service, or a parent or guardian of the person performing the service in the case of a minor, r1as 

6 previously acknowledged or acknowledges in writing that the person performing the service and the service 

7 are not covered for unemployment insurance purposes. As used in this subsection: 

8 (ii "freelance correspondent" is a person who submits articles or photographs for publication and 

9 is paid by the article or by the photograph; and 

1 0 (ii) "newspaper carrier" means a person who provides a newspaper with the service of delivering 

11 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally 

12 to the employee's main duties, carries or delivers papers. 

13 id) service performed as a licensed real estate broker or salesperson under Title 37, chapter 51; 

14 le) service performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber 

15 who is licensed under Title 37, chapter 30, and: 

16 (ii who has acknowledged in writing that the cosmetologist or barber working under contract is not 

17 covered by unemployment insurance and workers' compensation; 

1 8 (ii) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined 

19 in 37-30-101, which contract must show that the cosmetologist or barber: 

20 (Al is free from all control and direction of the owner fn the contract; 

21 (Bl receives payment for service from individual clientele; and 

22 (Cl leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

23 knowledge; and 

24 (iii) whose contract gives rise to an action for breach of contract in the event of contract 

2 5 termination. The existence of a single license for the cosmetology salon or barbershop may not be 

26 construed as a lack of freedom from control or direction under this subsection. 

27 (fl casual labor not in the course of an employer's trade or business performed in any calendar 

28 quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by 

29 an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

30 means that the service is performed dur'1ng at least 24 days in the same quarter. 
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(g) serv,ce performed by sole proprietors, working members of a partnership or a limited liability 

2 partnership, or members of a member~managed limited liability company that has filed articles of 

3 organization with the secretary of state; 

4 lhl service performed for the installation of floor coverings if the installer: 

5 Iii bids or negotiates a contract price based upon work performed by the yard or by the JOb; 

6 (iii is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

7 (iii) may perform service for anyone without limitation; 

8 (iv) may accept or reject any job; 

9 Iv) furnishes substantially all tools and equipment necessary to provide the service; and 

1 O (vi) works under a written contract that: 

11 IA) gives rise to a breach of contract action if the installer or any other party fails to perform the 

12 contract obligations; 

13 IB) states that the installer is not covered by unemployment insurance; and 

14 (C) requires the installer to provide a current workers' compensation policy or to obtain an 

15 exemption from workers' compensation requirements; 

16 (i) service performed by a direct seller. As uses iA this sussastisA, "airest seller" maaAs a persoA: 

17 Iii wha sells, or affers far sale, a taAgisle ooAsumer i;ireduot, iAslusiR!l sut Ast limitss to oosFAatiss, 

18 vasuuFA sleaAers, aAs sle;ming i;irodusts at the heme ef the seAsuFAar; 

19 iii) »•hesa i;ia;• is satarmiAas 01; the 11uaAtity et i;irosust sols; aAs 

20 (iii} whe werks uAdar a writteA ssAtrast that states the perssA will net 00 treates as aA ami;ila•;ae 

21 AS DEFINED BY 26 U.S.C. 3508; 

22 lj) service performed by a petroleum land professional. As used in this subsection, "petroleum land 

23 professional" means a person who: 

24 Ii) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

25 negotiating a business agreement for the exploration or development of minerals; 

26 (ii) is paid for service that is directly related to the completion of a contracted specific task rather 

27 than on an hourly wage basis; and 

28 (iii) performs all service as an independent contractor pursuant to a written contract; 

29 (kl service performed by an ordained, commissioned, or licensed minister of a church in the exercise 

30 of the church's ministry or by a member of a religious order in the exercise of duties required by the order; 
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(I) service performed by an individual receiving rehabilitation or remunerative work in a facility 

2 conducted for the purpose of carrying out a program of rehabilitation for those individuals whose earning 

3 capacity is impaired by age or physical or mental deficiency or injury or providing remunerative work for 

4 individuals who, because of impaired physical or mental capacity, cannot be readily absorbed in the 

5 competitive labor market; 

6 (ml service performed as part of an unemployment work-relief or work-training program assisted 

7 or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the 

8 state by an individual receiving work relief or work training; 

9 (n) service performed by an· inmate of a state prison or other state correctional or custodial 

10 institution; 

11 (o) service by an individual who is sentenced to perform court-ordered community service or similar 

12 work; 

13 (pl service performed for aid or sustenance only; 

14 (q) active service as members of the regular armed forces of the United States, as defined in 10 

15 u.s.c. 101 (331; 

16 (rl agricultural labor; or 

17 (sl service performed by an independent contractor. 

18 

19 NEW SECTION. Section 6. Employment defined and exclusions from definition of employment. 

20 111 As used in this part "employment", subject to the provisions of subsection (2), means the service by 

21 an employee for an employer. 

22 (2) The term "employment" does not include: 

23 (al household and domestic service in a private home, local college club, or local chapter of a 

24 college fraternity or sorority, except as provided in 39-71-2501 (41(c); 

25 (b) service performed by a dependent, as defined in 26 U.S.C. 152, of a sole proprietor for whom 

26 an exemption may be claimed by the employer under the Internal Revenue Code or service performed by 

27 a sole proprietor's spouse for whom an exemption based on marital status may be claimed by the sole 

28 proprietor under 26 U.S.C. 7703; 

29 (cl service performed as a freelance correspondent or newspaper carrier if the person performing 

30 the service, or a parent or guardian of the person performing the service in the case of a minor, has 
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previously acknowledged or acknowledges in writing that the person performing the service and the service 

2 are not covered for unemployment insurance purposes. As used in this subsection: 

3 Ii) "freelance correspondent" is a person who submits articles or photographs for publication and 

4 is paid by the article or by the photograph; and 

5 Iii) "newspaper carrier" means a person who provides a newspaper with the service of delivering 

6 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally 

7 to the employee's main duties, carries or delivers papers. 

8 Id) service performed as a licensed real estate broker or salesperson under Title 37, chapter 51; 

9 le) service performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber 

1 O who is licensed under Title 37, chapter 30, and: 

11 Ii) who has acknowledged in writing that the cosmetologist or barber who is working under contract 

12 is not covered by unemployment insurance and workers' compensation; 

13 Iii) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined 

14 in 37-30-101, which contract must show that the cosmetologist or barber: 

15 (A) is free from all control and direction of the owner in the contract; 

16 (Bl receives payment for service from individual clientele; and 

17 (C) leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

18 knowledge; and 

19 (iii) whose contract gives rise to an action for breach of contract in the event of contract 

20 termination. The existence of a single license for the cosmetology salon or barbershop may not be 

21 construed as a lack of freedom from control or direction under this subsection. 

22 If) casual labor not in the course of an employer's trade or business performed in any calendar 

23 quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by 

24 an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

25 means that the service is performed during at least 24 days in the same quarter. 

26 lg) service performed by sole proprietors, working members of a partnership or a limited liability 

27 partnership, or members of a member-managed limited liability company that has filed articles of 

28 organization with the secretary of state; 

29 (hi service performed for the installation of floor coverings if the installer: 

30 (i) bids or negotiates a contract price based upon work performed by the yard or by the job; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(ii) is paid upon completion of an agreed·upon portion of the job or after the job is completed; 

(iii) may perform service for anyone without limitation; 

(iv) may accept or reject any job; 

(vi furnishes substantially all tools and equipment necessary to provide the service; and 

(vi) works under a written contract that: 

(Al gives rise to a breach of contract action if the installer or any other party fails to perform the 

contract obligations; 

(Bl states that the installer is not covered by unemployment insurance; and 

(C) requires the installer to provide a current workers' compensation policy or to obtain an 

exemption from workers' compensation requirements; 

Iii service performed by a direct seller. As uses iA tl=iis SlclEJSeotioA, "Elireot seller" rnaaAs a f)ersoffi 

Ii) WRO sells, or offers for sale, a taA§isle GOASlclffiOf flFOBUGt, iAGllclBiA§ Slclt AOt lirnitoEI to oesrnetios, 

vaolclurn oleaAers, aAEI oleanin§ flFOBlclsts at tl=ie l=iorne of the oonslclrner; 

{ii) whose flay is Eleterrninos ey tl=ie qlclantit~· of flFOSlclst sols; ans 

{iii) wl=io works uAser a written sontraot that statos tl=ie f)Orson will not 13e treates as an ern,:iloyee 

AS DEFINED BY 26 U.S.C. 3508; 

(j) service performed by a petroleum land professional. As used in this subsection, "petroleum l~nd 

professional" means a person who: 

(i) is engaged primarily in negotiating tor the acquisition or divestiture of mineral rights or 1n 

negotiating a business agreement for the exploration or development of minerals; 

(iii is paid for service that is directly related to the completion of a contracted specific task rather 

than on an hourly wage basis; and 

liii) performs all service as an independent contractor pursuant to a written contract; 

lk) service performed by an ordained, commissioned, or licensed minister of a church in the exercise 

of the church's ministry or by a member of a religious order in the exercise of duties required by the order; 

(II service performed by an individual receiving rehabilitation or remunerative work in a facility 

conducted for the purpose of carrying out a program of rehabilitation for those individuals whose earning 

capacity is impaired by age or physical or mental deficiency or injury or providing remunerative work for 

individuals who, because of impaired physical or mental capacity, cannot be readily absorbed in the 

competitive labor market; 
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(ml service performed as part of an unemployment work-relief or work-training program assisted 

2 or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the 

3 state by an individual receiving work relief or work training; 

4 (n) service performed by an inmate of a state prison or other state correctional or custodial 

5 institution; 

6 (ol service by an individual who is sentenced to perform court-ordered community service or similar 

7 work; 

8 (p) service performed for aid or sustenance only; or 

9 (qi service performed by an independent contractor. 

10 

11 NEW SECTION. Section 7. Special review procedure for certain tax issues that involve 

12 unemployment insurance benefit claim -- notice -- appeal. (1) As used in this section, the following 

13 definitions apply: 

14 (a) "Administrator" means the administrator of the income and miscellaneous tax division, 

15 department of revenue. 

16 lb) "Board" means the state tax appeal board established by 15-2-101. 

17 le) "Claimant" means an individual who has filed a claim for unemployment insurance benefits 

18 under Title 39, chapter 51, and has asserted that the individual's employer inaccurately or incompletely 

19 reported the individual's wages. 

20 (di "Employer" means an employer as defined in 39-51-202, that has a potential tax liability arising 

21 from the inaccurate or incomplete reporting of a claimant's wages. 

22 (e) "Interested party" means the claimant, the employer, or the department of labor and industry. 

23 12) (a) The department shall promptly investigate whether wages earned by the claimant were 

24 properly reported by the employer. Upon completion of the investigation, the department shall issue a 

25 written determination stating whether the wages were properly reported and, if not, the correct amount 

26 of reportable wages earned by the claimant. A copy of the determination must be mailed to each interested 

27 party at the last-known address of each party. 

28 (bl The determination is final unless an interested party, within 10 calendar days of the mailing of 

29 the determination, makes a written application for reconsideration of the determination or makes a written 

30 appeal of the determination. A late-filed application for reconsideration may be accepted by the department 
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upon a showing of good cause in writing. 

2 (c} The written application or appeal must specify the reasons for the application or appeal and 

3 provide any other information relevant to the application or appeal. 

4 (d} An interested party may appeal the reconsideration of a determination by making a written 

5 appeal within 1 0 calendar days of the mailing of the notice of the redetermination. A late-filed application 

6 for reconsideration may be accepted by the department upon a showing of good cause in writing. 

7 (3) (a) Upon appeal of a determination or redetermination, the administrator or a person appointed 

8 by the administrator shall hold an informal hearing that may be conducted by telephone or video 

g conference. After the hearing, the administrator or a designee shall promptly make findings of fact and 

1 0 conclusions of law and affirm, modify, reverse, or remand the determination or redetermination. A copy 

11 of the decision, with supporting findings of fact and conclusions of law, must be mailed to each interested 

12 party at the last-known address of each party. 

13 (b} {i} The decision is binding on the interested parties unless a written appeal is made to the board. 

14 The appeal must be filed with the board within 10 calendar days after notice of the decision was mailed. 

15 A late-filed application for reconsideration may be accepted by the board upon a showing of good cause 

16 in writing. 

17 {ii) If the decision becomes final, the department shall proceed as provided in subsection (5). 

18 (4) (a} An appeal to the board, pursuant to 15-2-302, is initiated by filing a complaint with the 

19 board. The board shall promptly mail a copy of the complaint to each interested party at the last-known 

20 address of each party. 

21 (b) Any interested party who wants to file an answer must do so within 10 calendar days after the 

22 board mails a copy of the complaint. An answer up to 10 days late may be accepted by the board upon 

23 a showing of good cause in writing. 

24 (c} The decision of the board is final and binding upon all interested parties unless reversed or 

25 modified by judicial review. Proceedings for judicial review under this section are subject to the provisions 

26 of the Montana Administrative Procedure Act. 

27 (5) When the department's decision becomes final, whether as the result of appeal, judicial review, 

28 or the lapse of time during which to take an appeal, the interested parties are bound by the decision and 

29 may not contest any issue that was decided as part of the decision either administratively or judicially. An 

30 employer who is determined to have inaccurately or incompletely reported wages may not contest the issue 

'. Legisl_ative 
'"Services 

L,. Division ·-
- 10 - HB 561 



55th Legislature HB0561.03 

of whether wages should have been reported, or the amount of the wages that should have been reported, 

2 once the department assesses taxes on those wages. 

3 

4 
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Section 8. Section 15-1-302, MCA, is amended to read: 

"15-1-302. Witnesses -- oaths, contempt, and fees. (1) Oaths to witnesses in any investigation 

by the department may be administered by the director of revenue or Hi& the director's agent. 

(2) @l In case any ~ witness shall fail fails to obey iifVf 2 summons to appear before the 

department or shall rofldso refuses to testify or answer any material question or to produce records, books, 

papers, or documents when required to do so, such failure sr rofusal shall be roJJorted to the attorno)' 

9onoral, whe the department shall thorouJ)on institute proceedings in the~ district court to compel 

obedience to iifVf 2 summons or order of the board or to punish the witness for 6tlBR neglect or refusal to 

obey the summons. 

lb) As required by 15-30-209. the department, in addition to instituting proceedings to compel 

obed'1ence to a summons or order shall. as a part of the proceedings, request the court to issue an order 

requiring the payment of all penalties assessed for the employer's failure to report. 

(3) Af1-Y A person who shall testify testifies falsely in any material matter under consideration by 

the department shall be 1.§_ guilty of perjury and shall be punished accordingly. 

(4) Witnesses attending an investigation by the department SFl.all must receive l+ke the same 

compensation as witnesses in the district court. ~ The compensation SFl.all must be charged to the 

proper appropriation for the department." 

Section 9. Section 15-2-302, MCA, is amended to read: 

"15-2-302. Direct appeal from department decision to state tax appeal board -- hearing. ( 1) A 

24 person may appeal to the state tax appeal board a final decision of the department of revenue involving: 

25 (al property centrally assessed under chapter 23 of this title; 

26 (b) classification of property as new industrial property; 

27 (c) any other taxL {other than the property tax+, imposed under this title; or 

28 (d) any other matter in which the appeal is provided by law. 

29 (2) @l +:M Except as provided in subsection (2)(b). the appeal is made by filing a complaint with 

30 the board within 30 days following receipt of notice of the department's final decision. The complaint must 
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set forth the grounds for relief and the nature of relief demanded. The board shall immediately transmit a 

2 copy of the complaint to the department. 

3 J.b) An appeal from the department's determination of whether wages earned by an unemployment 

4 insurance benefit claimant were properly reported to the department is initiated by filing a complaint with 

5 the board within 10 days following receipt of notice of the department's final determination. The board shall 

6 promptly mail a copy of the complaint to each interested party at the last-known address of each party. 

7 (3) The department shall file with the board an answer within 30 days following filing of a 

8 complaint, or in cases involving a determination of whether wages earned by an unemployment insurance 

9 benefit claimant were properly reported to the department, any interested party as defined in [section 

10 7(1 )(e)] and the department may file an answer with the board within 10 days after receipt of a copy of 

11 the complaint filed with the board, and at that time mail a copy to the complainant. The answer must set 

12 forth the department's response to each ground for and type of relief demanded in the complaint. 

13 (41 @l +Re Except as provided in subsection (4)(b), the board shall conduct the appeal in 

14 accordance with the contested case provisions of the Montana Administrative Procedure Act. 

15 J..b) (i) An appeal regarding the determination of whether wages earned by an unemployment 

16 insurance claimant were properly reported to the department, the appeal must be conducted informally and 

17 may, in the discretion of the board, be conducted by telephone or other electronic means. The appen! is 

18 not a contested case under provisions of the Montana Administrative Procedure Act. The board, in 

19 conducting the hearing or making its decision, is not bound by the Montana Rules of Evidence. 

20 .(ji) The board shall make its final decision within 45 days of the date the appeal is received by the 

21 board. 

22 (!5) The decision of the state tax appeal board is final and binding upon c:I! interested parties unless 

23 reversed or modified by judicial review. Proceedings for judicial review of a decision of the state tax appeal 

24 board under this section are subject to the provisions of 15-2-303 and the Montana Administrative 

25 Procedure Act to the extent that it does not conflict with 15-2-303." 

26 

27 Section 10. Section 15-30-201, MCA, is amended to read: 

28 "15-30-201. Definitions. When used in 15-30-201 through 15-30-209, the following definitions 

29 apply: 

30 ( 1) "Agricultural labor" means all services performed on a farm or ranch in connection with 
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cultivating the soil or in connection with raising or harvesting any agricultural or horticultural commodity, 

including the raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry, 

and fur-bearing animals and wildlife. 

12) "Domestic or household service" means employment of persons other than members of the 

household for the purpose of tending to the aid and comfort of the employer or members of the employer's 

family. including but not limited to housecleaning and yard work but does not include employment beyond 

the scope of normal household or domestic duties such as home health care or domiciliary care. 

{-;µJ1J. "Employee" means~ 

illJ. an officer, employee, or elected public official of the United States, the state of Montana, or 

any political subdivision of the United States or Montana or any agency or instrumentality of the United 

States, the state of Montana, or a political subdivision of the United States or Montana. Tho term also 

inGll!SBG; 

iQl an officer of a corporationT; 

(c) any individual who performs services for another individual or organization having the right to 

control the employee as to the services to be performed and as to the manner of performance; 

(d) all classes. grades. or types of employees including minors and aliens. superintendents, 

managers, and other supervisory personnel. 

~ill "Employer" means~ 

illJ. the person for whom an individual performs or performed any service, of whatever nature, as 

an employee of the person. Hewo,..or, if tho 13orsen fer wheFR tho inEli'v'ial!al 13orfsrFRs er 13orfsrFRos tho 

ser>,<ioo Eleos net ha,,o oentrel of tho 13ayFR0nt ef ti=le ,,.,ages fer ti=lo ser'v'iGo, tho term FRoans tho 13orsen who 

has sontrol of tho payment of .. ,a~os.; 

(b) a person who pays $1,000 or more in wages within the current calendar year; 

(c) a person who pays $1,000 or more in cash for domestic or household service in any quarter 

during the current calendar year; 

(d) any individual or organization, including state government and any of its political subdivisions 

or instrumentalities, partnership, association, trust, estate, joint-stock company, insurance company, limited 

liability company or a limited liability partnership that has filed with the secretary of state, or domestic or 

foreign corporation or the receiver, trustee in bankruptcy, trustee or the trustee's successor, or legal 

representative of a deceased person who has or had in its employ one or more individuals performing 
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services for it within this state; or 

2 fel any person found to be an employer under Title 39, chapter 51. for unemployment insurance 

3 purposes is considered an employer for state income tax withholding purposes. 

4 +4-Hfil "Independent contractor" means an individual who renders service in the course of an 

5 occupation and: 

6 (a) has been and will continue to be free from control or direction over the performance of the 

7 services, both under contract and in fact; and 

8 (b) is engaged in an independently established trade, occupation, profession, or business. 

9 W@ "Lookback period" means the 12-month period ending the preceding June 30. 

10 ~J.ZL@l "Wages". unless specifically exempted under subsection (7)(b) means all remuneration, 

11 othor than foes 13aie to a 13uslio effioial, for services performed by an employee for the employer, including 

12 the cash value of all remuneration paid in any medium other than cash, oxoo13t that tho term eees net 

13 inoluse remuneration 13ais: and includes but is not limited to the following: 

14 (i I commissions. bonuses, and remuneration paid for overtime work, holidays. vacations and 

15 sickness periods; 

16 (ii) severance or continuation pay, back pay, and any similar pay made for or in regard to previous 

17 service by the employee for the employer. other than retirement or pension benefits from a qualified Qian; 

18 and 

19 (iii) except those tips that are exempted in subsection (7)(b)(v). tips or other gratuities received by 

20 the employee. to the extent that the tips or gratuities are+ 

21 W documented by the employee to the employer for tax purposes7 

22 (Bl eissurses sv the omplever from a tip peel; er 

23 .LC! as909 te the oustomer's sill by the 0mplev0r. 

24 (al for asti><o sorvioo as a member of the ro9ular armo9 foroos ef tho Unitee States, as aofines in 

25 10U.a.C.101(33l; 

26 (B) for a§rioultural laser; 

27 Isl for somestis sep•iso in a 13rivato heme, leoal sollo9e olub, er leoal sha13tor ef a oolloi;ie fraternity 

28 or sororit-'r, 

29 (dl for sasual lasor net in tho seurso of tl:10 om13lo1tor's traae er Business 130rformes in any oalonsar 

30 quarter sy an em13l0yee, unless tho sash remuneration 13aia for tho sorviso is $a0 or more ans tho sorvioo 
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is performed by an indi 11 id1,1al ,.,ho is reg1,1larly employed by the Bffiplo','Br to perform the S8f',<ioe. For 

p1,1rpos0s of this subseotion ldl, an indi 11 idual is oonsidered to bo regularly employed b•,· an omplo•tor during 

a salondar quarter only if: 

(i) on oash of 24 da•,-s durin§ a quarter, the individual performs serviso not in tho oourso of the 

Bffiplo•,·er's trade or tiusinoss for tho employer for some portior. of tho day; and 

liil the individual was regularly effiployod, as determined under subsootion (6l(dltil, by tho offiployer 

in tho porforffianee af s0r> 1is0 during the proseding salendar quarter. 

lei for servises by a siti20n or resident af the United States for a foreign gavarnffient er an 

international or§ani2atien; 

(fl for ser>1ises performed by an ordained, SOffiffiissianed, er lioenssd ffiinistar of a sh1,1rsh in tho 

01rnrsis0 of the ministry or by a member of a religious order in the mrnrsiss of d1,1ti0s required by tho erder; 

(§l (ii for SBP'ises perforffisd by an indi•,idual under 18 years af a§B in the delivery or distribution 

of newspapers er shopping n0•0ts, not insluding deliuery or distribution to any point for subsequent delivery 

or distribution; or 

Iii) for sorvisos performed By an individual in and at the time of the sale af n0.,.<spap0rs er ffia§azinas 

to ultimate sonsumers under an arran§effisnt under whish the newspapers er ffia§azinas are ta be sold by 

the individ1,1al at a fi*ed prise, with the individ1,1al's sompensatian based an the retention af the 01,oess af 

the prioe 0110r the amaunt at whish the ne•.¥spapers or ma§azines are shar§od to tho individual, whether 

or net the individual is §blaranteed a ffiinime1m amount of oomponsation fo·r the sor-,ioo or is ontitlod to bo 

oroditod with tho unsold newspapers er ma§a2ines wrned saok; 

lhl for servises not in tho seurse af the amplayer's trade er bYsiness ta the e1,t0nt paid in an.,, 

m0die1m other than sash when the payments are in tho farm of led§ings or meals and the s0r11ises are 

reseived ey the 0mpl0y00 at the request sf and for the s0n11eniense af the employer; 

(il to er far an omplB','Be as a payment far or a s0ntris1,1ti0n toward the sast of any groe1p plan or 

pro§ram that Benefits tho emplayee, insludin§ be1t not limited to life insuranse, hospitalirntian insuranoa far 

the empl0y00 or dependants, and affiplo•teas' slue astivities; 

Ii) as tips or §rat1,1iti0s tl=iat are in aosordanoe with seotion 34O21kl er servise sl=iarges tl=iat are 

severed El',' seotion 3401 ef the Internal i;l0><0n1,10 Cade af 1954, as amended and applisable on January 1, 

1983, r0e0i11ed El',' persans far sor11ioes rendered BY tl=iBFR ta patrens af promises lisonsed to previde load, 

he110ra§e, er !edging; 
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lk) l:Jy an empleyer fer dependent sare assistanse astually provided to er on 13ehalf ef an emplo~·ee 

and far whish a sreElit is allowed under 1 ii 30 180 or 1 ii 31 131, sutijest te tl=ie limitations !'JFB)fidoEl in 

sestion 129(til of tl=ie Internal Revenue Cede as It read en January 1, 1989. (Sutisestien (el IH terll'linates 

on ossurrenso ef sentingensy ses. 3, Ch. e34, L. 1983.) 

_Lb) The term "wages" does not include: 

Ii) the amount of any payment made by the employer FOR EMPLOYEES, if the payment was made 

pursuant to a qualified plan as defined under tho provisions of tl=ie Internal Revenue CeEle established fer 

empleyees for: 

_LA) retirement or pension .PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE 

PROVISIONS OF THE INTERNAL REVENUE CODE; 

J!l) sickness or accident disability under a workers' compensation policy; 

~l medical or hospitalization expenses in connection with sickness or accident disability, including 

health insurance for the employee or the employee's immediate family; or 

j_p) death, including life insurance for the employee or the employee's immediate family; 

ill) compensation in the form of meals and lodging. provided the compensation is not includable 

in gross income for state individual income tax purposes; 

ffii) distributions from a multiple employer welfare arrangement. as defined in 29 U .S .C. 

1002(40)(A). to a qualified individual employee; 

(iv) payments made by an employee to any group plan or program to the extent that the paymerIts 

are not taxable for state income tax purposes; 

(v) tips or gratuities that are in accordance with 26 U.S.C. 3402(k) or service charges that are 

covered by 26 U.S.C. 3401 of the Internal Revenue Code, as amended and applicable on January 1. 1983, 

received by persons for services rendered by them to patrons of premises licensed to provide food, 

beverage, or lodging; or 

.(yi) payments that may not be taxed under federal law." 

Section 11. Section 15-30-202, MCA, is amended to read: 

"15-30-202. Withholding of tax from wages. ill Each employer making payment of wages for 

employment as defined in [section 5] shall withhold from wages a tax determined in accordance with the 

withholding tax tables prepared and issued by the department. ?arsons on astiva sorviso as members of 
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the regular armed ferses ef the United States, as defines in 1 Q U.S.C. 1Gl (JJ), are not subjest to the 

pro11isions of this saotion. 

12) An employer who maintains two or more separate establishments within this state is considered 

to be a single employer for the purposes of this part." 

Section 12. Section 15-30-203, MCA, is amended to read: 

"15-30-203. Employer liable for withl:ieleing employment taxes. ( 1) Each employer is liable for the 

reports and payments required by 1 5-30-204, the amounts required to be deducted and withheld under this 

part, and the amounts plus interest due on the amounts are a tax. With respect to the tax, the employer 

is the taxpayer. 

(2) The officer or employee of a corporation whose oot-y RESPONSIBILITY it is to collect, truthfully 

account for, and pay to the state the amounts withheld from the corporation's employees and who fails 

to pay the withholdings is liable to the state for the amounts withheld and the penalty and interest due on 

the amounts. 

(3) (al Each officer or employee of the corporation is individually liable along with the corporation 

for filing reports to the extent that the officer or emf)loyee has access to the requisite records and for 

unpaid taxes, penalties, and interest upon a determination that the officer or employee: 

Iii possessed the authorit>,<, Eluty, anEI responsibility to file reports and pay taxes on behalf of the 

corporation: AND 

(ii) possesses the authority on eehalf of the oor@oration to direst the filinEj of reports and f)aymont 

of tai,es ey other employees or agents of the sorporation; or 

@HIii possessed the authority RESPONSIBILITY on behalf of the corporation for directing the filing 

of tax reports or the payment of other corporate obligations and exercised that authority RESPONSIBILITY 

resulting in the corporation's failure to file reports required by this part or pay taxes due as required by this 

part. 

ibl +l=le IN DETERMINING WHICH CORPORATE OFFICER IS LIABLE. THE department is not limited 

to considering the elements set forth in subsection !3I(al to establish individual liability and may consider 

any other available information. 

(4) In the case of a corporate bankruptcy, the liability of the individual remains unaffected by the 

discharge of penalty and interest against the corporation. The individual remains liable for any reports and 
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the amount of taxes, penalties, and interest unpaid by the corporation. 

2 j_5) For the purpose of determining liability for the filing of reports and the remittance of taxes, 

3 penalties. and interest owed under this part, a member-managed limited liability company must be treated 

4 as a partnership with liability for filing reports and remitting taxes, penalties, and interest owed extending 

5 to each member who was a member at the time the report or taxes were due. 

6 i§} For determining personal liability for the failure to file reports and remit taxes, penalties, and 

7 interest owed by a manager-managed limited liability company, the managers of the limited liability 

8 company are jointly and severally liable along with the limited liability company for reports and any taxes, 

9 penalties, and interest owed. 

1 O l?) For determining personal liability for the failure to file reports and remit taxes, penalties, and 

11 interest owed by a limited liability partnership, the partners of the limited liability partnership are jointly and 

12 severally liable, along with the limited liability partnership, for reports and any taxes, penalties, and interest 

13 due. 

14 ~ifil If the employer fails to deduct and withhold the amounts specified in 15-30-202 and 

15 thereafter the tax against which the deducted and withheld amounts would have been credited is paid, the 

16 amounts required to be deducted and withheld may not be collected from the employer." 

17 

18 Section 13. Section 15-30-204, MCA, is amended to read: 

19 "15-30-204. 1Neekly, menthl'/, er annual payment Reporting and remittance requirements. ffi.A.R 

20 employer sul3jost to tho previsions ef 1 e 30 202 and 1 e 30 203 whoso total lial3ility for withholdings auring 

21 tho prosodin9 lookl3ask poriod was $12,000 or §reator shall file a return in tho form and sontaining tho 

22 information that may 130 roquirod 13y the department and shall pa•,« tho ameunt re1auiros b•t 1 e 30 202 te 

23 130 dedusted and withhold B'f the employer lroni wagos paid during tl=!o prooedin§ payroll period. Tl=!e 

24 payAlont AlUSI BO SUBAlitlod en er boforo tl=!o date en wl=!isl=! fodoral in0OAlO tax weekly •o,<itl=!l=!elding 

25 pa•,«A1onts are duo. On er 13oforo tl=!o last day of April, Jul•t, Ostobor, and January, tl=!o oniplo1«or sl=!all file 

26 a return in tl=!o form and sontainin9 tl=!e informatien required b•,« tl=!e aopartAlont. Tl=!o c:iuartofly returns fer 

27 0A1ployorc sul3jost to tl=!is suesostion A1ust so used to SUAlAlariio and adjust pa'fAl0nts and to request 

28 rotunds ef e•,orpa•fments. Tl=!o 0Alple•,«er sl=!all alse me tho annual statoA1ont as requires ey 1 e 30 207. 

29 (2) /\n OAlployer suejost to the previsions of 1 6 30 202 and 1 6 30 203 whese total liaeility for 

30 ,.,ithhelsin9s surin9 tho presoding leekeask poried •eras less than $12,000 eut greater than $1, 1 QQ shall 
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remit a monthl•r payment to the department for the amount raquireEI B)' 1 a JO 202 to ea daduetaEI and 

2 withhalEI tiy the employer from wa!JOS paiEI Elurin§ the prasoElin§ month. Tho monthly payment must 00 

3 susmittod on or bolero tho 1 ath Elay of tho ITTonth follou1in§ the payment of tho 'Na!Je6. Tho omplo~·or 

4 subjest to this sutisostion shall, on or soforo February 2il of tF10 )'Sar followin§ payment of the "'3§06, file 

5 an annual return in tho form and sontainin!J tRe informatian roquireEI tiy tFlo department anEI the annual 

6 statement requiroEI by 15 JO 207. The annual returns for employers subjest to this subsestion A1U6t be used 

7 ts summarize and aEljust payments and to request refunds sf overpa•rments. 

8 { 1) For the purposes of this section, employers shall remit their taxes in accordance with the 

9 appropriate remittance schedule as follows: 

10 {a) Employers whose total liability for state income tax withholding during the preceding lookback 

11 period was $12,000 or more shall remit on an "accelerated schedule", which is the same as the employer's 

12 federal due dates for federal tax deposits. 

13 (b) Employers whose total liability for state income tax withholding during the preceding lookback 

14 period was less than $12,000 but more than $1, 199 shall remit on a "monthly schedule" for which the 

15 remittance due date is on or before the 15th day of the month following the payment of wages. 

16 {cl Employers whose total liability for state income tax withholding during the preceding lookback 

17 period was less than $1,200 shall remit on a "quarterly schedule" for which the remittance due date is on 

18 or before the last day of the month following the close of each calendar quarter. 

19 {d) Employers who are not subject under Title 39, chapter 51, for unemployment insurance and 

20 whose total liability for state income tax withholding, or if state income tax withholding is not required, 

21 whose total liability for old fund liability tax during the preceding lookback period was less than $1,200, 

22 may remit on an "annual schedule" for which the remittance is due on or before February 28 of the year 

23 following payment of wages. 

24 (21 (a) Every employer is required to file a report quarterly in the form required by the department. 

25 (b) The report is due on or before the last day of the month following the close of the calendar 

26 quarter. 

27 (c) An employer who is not subject under Title 39, chapter 51, to unemployment insurance may 

28 elect to file an annual report on or before February 28 for the preceding calendar year. 

29 (dl An employer who has no payroll during a quarter may elect to report "no wages paid this 

30 quarter" using alternative reporting methods provided in department rules. 
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w) An employer, in addition to the scheduled reports and remittances, must file the annual report 

and wage statements as required by 1 5-30-207. 

(3) (a) If the tstal amsunt sf the tai, withhsls by an smplsyer unsor tho 13f8¥isions of 16 30 202 

upon the wa90s of all smplo~·sos of any employer is loss than $1,200 for tho prssosin9 lookbasl( psrisd, 

tho on:iployor shall, on or before Fotiruary 28 of the ~·oar sussoosin9 that in whish tho "'8§86 woro pais, 

file an annual return in tho form rsquirss El'f tho separtn:iont, to9ethor 1Nith tho annual statement requires 

tiy 1 Ii 30 207, ans shall at tho same time pay the amount requires to tie sosustes ans •Yithhols ti•, tho 

employer from all wa9os paid durin!J tho prosodin!l salensar year. 

(ti) An omployor sutijost to tho provisions of this sutisestion (3) may olost to romit n:ionthly 

payments. If an employor olssts to make monthly pa~•msnts, the employer shall ren:iit menthly pa•;msnts 

surin!J tho entire year and is sulljest to the san:ie interest ans penalty pro•,isions as emplo·rers subjest to 

tho proYisions ef subsostion (2). 

(3) {a) Except as provided in subsection (3)(g), payments are due as required according to the 

remittance schedule for each employer. 

Wilil. If an employer subject to the provisions of #li& subsection rn ™ does not file the annual 

roturn roquirod by subsestion (311a), comply with the requirements of this section, the employer i6 may be 

subject to the payn:ient ans filin!l proyisions of quarterly reporting schedule provided in subsection (21@1 

and to the quarterly remittance schedule provided in subsection ( 1 ){c) until the department determines from 

the employer's subsequent filing and payment history that the employer will file and remit in a timely 

fashion. 

{4+41}1f.l. On or before November 1 of each year, the department shall notify the employers subject 

to the provisions of this section of the employers' remittance schedules for the foliowing calendar year 

based upon the department's review of the preceding lciokback period. 

+hlJ..Ql A Except as provided in subsection (3l(g), a new employer or an employer with no filing 

history is subject to the pro 11 isions of subsestion (21 the quarterly remittance schedule in subsection (1 )(c) 

until the department is able to determine the employer's proper remittance schedule by a review of the 

employer's first complete lookback period. 

{el An employer who is subject to the quarterly schedule in subsection ( 1 )(c) may elect to remit 

payments on a more frequent basis. An employer who is on an annual schedule may elect to remit monthly 

or quarterly payments. 
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(fl An employer who exceeds either threshold as defined in 15-30-201I4IIb) and (4)Ic), must begin 

2 withholding state income tax on or before the last day of the month following the quarter in which the 

3 wages paid exceeded the threshold requirements. The employer is subject to the quarterly remittance 

4 schedule until the department is able to determine the employer's proper remittance schedule by a review 

5 of the employer's first complete lookback period. 

6 lg) An employer who is not subject to unemployment insurance under Title 39, chapter 51, and 

7 whose estimated annual state income tax withholding, or if state income tax withholding is not required, 

8 whose estimated old fund liability tax, is not expected to exceed $1,199 for the calendar year may remit 

9 according to the annual schedule and' report annually on or before February 28. 

10 {hi An employer may use alternative remittance methods in conjunction with the department's 

11 electronic remittance program in accordance with department rules. 

1 2 Wi:1:J. If the department has reason to believe that collection of the amount of any tax withheld is 

13 in jeopardy, it may proceed as provided for under 1 e JO J12 with ros13oot to joo13ardy assessments of 

14 inoomo tax 15-1-703. 

15 (5) Each employer shall keep true and accurate payroll records containing the information that the 

16 department may pres.cribe by rule. Those records must be open to inspection and audit and may be copied 

1 7 by the department or its authorized representative at any reasonable time and as often as may be 

18 necessary. An employer who maintains its records outside Montana shall furnish copies of those records 

19 to the department at the employer's expense." 

20 

21 Section 14. Section 15-30-207, MCA, is amended to read: 

22 "15-30-207. Annual statement by employer. (1) Every employer shall, on or before February 28 

23 in each year, file with the department a wage and tax statement for each employee in 6HBf\ the form and 

24 summarizing~ information as the department requires, including the total wages paid to the employee 

25 during the preceding calendar year or any part thoreof of the calendar year and showing the total amount 

26 of the federal income tax deducted and withheld from 6HBf\ the wages and the total amount of the tax 

27 deducted and withheld tt:1orafrom from the wages under the provisions of 15-30-201 through 15-30-209 

28 and 39-71-2503. 

29 12) The annual statement filed by an employer with respect to the wage payments reported 

30 constitutes full compliance with the requirements of 15-30-301 relating to the duties of information agents, 
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and HG additional information return is not required with respect to SHGl=l the wage payments. 

131 In addition to any other ponalt~• previdod s~• law, tl=io failuro of an employer to furnisl=i a 

statomont as required sy sul3sostion 11) susjosts ttio employer to a penalty of $5 for oaoh failure, pro,,idoa 

tRat tho minimum penalty for failure to filo tl=io statements required on or soforo j;ot.Jruary 28 of oaoh 'feilf 

shall so $50. Tl=iis penalty may ea asatod sy tho department upon a showing of §ood sauso sy tho 

omployor. Tho penalty may so sollootoa in tho same manner as are othor tax doots." 

Section 15. Section 15-30-208, MCA, is amended to read: 

"15-30-208. Withheld taxes held in trust for state wanants to oellost. f+l. Every employer who 

1 O deducts and withholds any amounts under the provisions of 15-30-201 through 15-30-209 shall hold the 

11 same amounts in trust for the state of Montana. 

12 1:11 If an~• tax imposed ey 1 l'i 30 :101 throu€Jh 15 30 209 or any portion of suol=i tax is not paie 

13 ,.,hon duo, ttio department ma•, issue a warrant for distraint as provided in Title 15, ohaptor 1, part 7. Tho 

14 priority data of tho tax lion sreated s•r filin9 ttio warrant for distraint is tho data tho tax was duo as 

15 inaioatoa on tho y•arrant for distraint. 

16 131 Tl=io tax lien pre•;idod for in suosostion 121 is not valia a9ainst any third party ownin§ an interest 

17 in tho roal or personal property whoso interest is reoordod prior to tl=io filin9 of tho warrant for distraint-4 

18 tho third party resoivos from tho most rooont 9rantor of tho interest an aHidavit statin!J that all taxes, 

19 assessments, ponaltios, and interest suo from tho !)ranter have soon pais. 

20 14) A 9rantor who si9ns ans soli11ors to tho thirs party an affisavit as previaod in sul3costion 131 

21 is suojost to tho penalties im13osos oy 1 Ei 30 3:11 (3) if an~• part of tl=io affisa><it is untrue. Notwithstansing 

22 tho pro•;isions of 15 303:1113), tho dopartffiont FAay srin§ an astion as provissd for in that sussootion in 

23 tho name of tl:io state ta rooovor tho oii;il penalty ans any delinquent taxes." 

24 

25 Section 16. Section 15-30-209, MCA, is amended to read: 

26 "15-30-209. Violations by employer -- penalties, interest, and remedies. I1) It any eFAplayor shall 

27 foil to pay o><or te tl:io state tl=ie tax sosustod ans withhels unsor tho provisians of 1 e ~0 201 threu!Jh 

28 15 30 :10Q er stiall fail to filo or furnish any statoFAent pro•,idod tor within tho time prossrisoG thoro,or, tho 

29 samo assitions to tho amount of suoh tax 6hall 13o imposed and asdos as tho6o spooifieEI in 15 30 321 with 

30 rospoot te failure to R'lako a return of inoome or to pa•,< any inoemo ta11, and any indivisual, sorperatien, or 
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partnership or any offieer er on,ple•teo thereof who, with intent to o><ade any tax er any requiren,ent el 

2 16 ;JO 201 through 16 ;JO 20B, or ',Yho, with like intent, files or supplies any false or fraudulent staten,ont 

3 or inforn,ation shall be liable to the san,e penalties as these in,posed by 16 ;JO el21 with respest ts filing 

4 or supplying any false or fraudulent staten,ent or inforn,ation with respest to inson,e taxes The first time 

5 in any consecutive 3-year period that an employer files a report or remits a tax after the due date, the 

6 department shall issue a warning notice explaining to the employer that the employer failed to file a report 

7 on the due date as required by law and, if applicable, that the employer failed to remit the tax on the due 

8 date as required by law and the department shall notify the employer of the consequences of any further 

9 subsequent late reporting or late remittance. 

10 (2) (a) A late report penalty may not be assessed if an employer files the late report prior to the 

11 issuance of a notice of delinquent report. 

12 (b) If the report is not received prior to the issuance of a notice of delinquent report, a $50 penalty 

13 must be assessed at the same time the notice is issued. 

14 (3) la) Taxes unpaid on the date on which they are due and payable are subject to a penalty of 2 % 

15 per month, or any portion of a month, on the late paid tax with a maximum penalty of 24%. 

16 lb) A late payment penalty may be suspended if an acceptable payment agreement is made between 

1 7 the department and the employer. An employer's failure to meet the terms of the payment agreement voids 

1 8 the suspension and the penalty must be recomputed from the due date on the unpaid tax. 

19 14) An employer must be assessed interest at the rate of 18% a year, computed at 1 1 /2% a 

20 month or fraction of a month, on any remaining unpaid tax required to be paid. 

21 (5) (a) A subpoena penalty of $50 must be assessed whenever, as the result of a refusal of an 

22 employer to furnish wage information or pay taxes on time, the department issues a subpoena pursuant 

23 to 15-1-302, to obtain wage information or make a summary or jeopardy assessment pursuant to 15-1-703. 

24 (b) If an employer fails to honor the subpoena provided in subsection (5) la), an additional $100 

25 penalty must be added to the liability. 

26 (6) In addition to any other penalty provided by law, the failure of an employer to furnish a wage 

27 and tax statement as required by 15-30-207(1) subjects the employer to a penalty of $5 for each failure 

28 with a minimum of $50. 

29 (7) Penalties may be waived by the department upon a showing of good cause by the employer. 

30 The penalty may be collected in the same manner as are other tax debts including a tax lien. 
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18) If any tax imposed by this chapter or any portion of the tax is not paid when due, the 

department may issue a warrant for distraint as provided in Title 15, chapter 1, part 7. The priority date 

of the tax lien created by filing the warrant for distraint is the date the tax was due as indicated on the 

warrant for distraint. 

_(_9) The tax lien provided for in subsection (8\ is not valid against any third party owning an interest 

in the real or personal property whose interest is recorded prior to the filing of the warrant for distraint if 

the third party receives from the most recent grantor of the interest an affidavit stating that all taxes, 

assessments, penalties, and interest due from the grantor have been paid. 

( 10) A grantor who signs and delivers to the third party an affidavit as provided in subsection (9) 

is subject to the penalties imposed by 15-30-32113) if any part of the affidavit is untrue. Notwithstanding 

the provisions of 15-30-321 (3), the department may bring an action as provided in that subsection in the 

name of the state to recover the civil penalty and any delinquent taxes. 

rni.1..1.l All of the remedies available to the state for the administration, enforcement, and collection 

of income taxes shall 00 are available and 6ftaU apply to the tax required to be deducted and withheld under 

the provisions of 15-30-201 through 15-30-208 unless otherwise specifically addressed in this part." 

Section 17. Section 37-31-101, MCA, is amended to read: 

"37-31-101. Definitions. Unless the context requires otherwise, in this chapter, the following 

19 definitions apply: 

20 {1) "Board" means the board of cosmetologists provided for in 2-15-1857. 

21 (2) "Booth" means any part of a cosmetology salon or manicuring salon that is rented or leased 

22 for the performance of cosmetologist services, as specified in 39-51-204+:l-+tltillJ.fil. 

23 (31 "Cosmetology salon" means premises, building, or part of a building in which is practiced a 

24 branch or combination of branches of cosmetology or the occupation of a hairdresser and cosmetician or 

25 cosmetologist and that must have a manager-operator in charge. 

26 {4) "Department" means the department of commerce provided for in Title 2, chapter 15, part 18. 

27 {5) "Manicuring" includes nail care of the hands and feet and the application and maintenance of 

28 artificial nails. 

29 (6) "Manicuring salon" means premises, a building, or part of a building in which the art of 

30 manicuring is practiced. 
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(7) "Practice and teaching of cosmetology" means work included in the terms "hairdressing", 

2 "manicuring", and "beauty culture" and performed in cosmetology salons, in booths, or by itinerant 

3 cosmetologists, which work is done for the embellishment, cleanliness, and beautification of the hair, scalp, 

4 face, arms, feet, or hands. The practice and teaching of cosmetology may not be construed to include 

5 itinerant cosmetologists who perform their services without compensation for demonstration purposes in 

6 any regularly established store or place of business holding a license from the state of Montana as a store 

7 or place of business," 

Section 18. Section 39-51-201, MCA, is amended to read: 

8 

9 

10 "39-51-201. General definitions. As used in this chapter, unless the context clearly requires 

11 otherwise, the following definitions apply: 

12 (1) "Annual payroll" means the total amount of wages paid by an employer, regardless of the time 

13 of payment, for employment during a calendar year. 

14 (2) "Base period" means the first 4 of the last 5 completed calendar quarters immediately preceding 

15 the first day of an individual's benefit year. However, in the case of a combined-wage claim pursuant to 

16 the arrangement approved by the secretary of labor of the United States, the base period is the period 

17 applicable under the unemployment law of the paying state. For an individual who fails to meet the 

18 qualifications of 39-51-2105 or a similar statute of another state because of a temporary total disability, 

19 as defined in 39-71-116, or a similar statute of another state or the United States, the base period means 

20 the first 4 quarters of the last 5 quarters preceding the disability if a claim for unemployment benefits is 

21 filed within 24 months of the date on which the individual's disability was incurred. 

22 (3) "Benefits" means the money payments payable to an individual, as provided in this chapter, 

23 with respect to the individual's unemployment. 

24 (4) "Benefit year", with respect to any individual, means the 52-consecutive-week period beginning 

25 with the first day of the calendar week in which the individual files a valid claim for benefits, except that 

26 the benefit year 1s 53 weeks if filing a new valid claim would result in overlapping any quarter of the base 

27 year of a previously filed new claim. A subsequent benefit year may not be established until the expiration 

28 of the current benefit year. However, in the case of a combined-wage claim pursuant to the arrangement 

29 approved by the secretary of labor of the United States, the base period is the period applicable under the 

30 unemployment law of the paying state. 
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(5) "Board" means the board of labor appeals provided for in Title 2, chapter 15, part 17. 

2 (6) "Calendar quarter" means the period of 3 consecutive calendar months ending on March 31, 

3 June 30, September 30, or December 31. 

4 (7) "Contributions" means the money payments to the state unemployment insurance fund required 

5 by this chapter but does not include assessments under 39-51-404(4). 

6 (8) "Department" means the department of labor and industry provided for in Title 2, chapter 15, 

7 part 17. 

8 i9l "Domestic or household service" means employment of persons other than members of the 

9 household for the purpose of tending to the aid and comfort of the employer or members of the employer's 

10 family, including but not limited to housecleaning and yard work but does not include employment beyond 

11 the scope of normal household or domestic duties such as home health care or domiciliary care. 

12 AAil.Ql "Employing unit" means any individual or organization (including the state government and 

13 any of its political subdivisions or instrumentalities}, partnership, association, trust, estate, joint-stock 

14 company, insurance company, limited liability company that has filed with the secretary of state, or 

15 corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee's 

16 successor, or legal representative of a deceased person that has or had in its employ one or more 

17 individuals performing services for it within this state, except as provided under 39-51-204( 1) (a) 3M 

18 t-+-Hbtill.i6.l and ( 1) (q). All individuals performing services within this state for any employing unit that 

19 maintains two or more separate establishments within this state are considered to be employed by a single 

20 employing unit for all the purposes of this chapter. Each individual employed to perform or assist in 

21 performing the work of any agent or employee of an employing unit is considered to be employed by the 

22 employing unit for the purposes of this chapter, whether the individual was hired or paid directly by the 

23 employing unit or by the agent or employee, provided that the employing unit has actual or constructive 

24 knowledge of the work. 

25 {-lGH.11.l "Employment office" means a free public employment office or branch of an office 

26 operated by this state or maintained as a part of a state-controlled system of public employment offices 

27 or sHGl:\ other free public employment offices operated and maintained by the United States government 

28 or its instrumentalities as the department may approve. 

29 f++H.11.l "Fund" means the unemployment insurance fund established by this chapter to which all 

30 contrtbutions and payments in lieu of contributions are required to be paid and from which all benefits 
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provided under this chapter must be paid. 

2 t+Jtilll "Gross misconduct" means a criminal act, other than a violation of a motor vehicle traffic 

3 law, for which an individual has been convicted in a criminal court or has admitted or conduct that 

4 demonstrates a flagrant and wanton disregard of and for the rights or title or interest of a fellow employee 

5 or the employer. 

6 ~J..l.4l "Hospital" means an institution that has been licensed, certified, or approved by the state 

7 as a hospital. 

8 {-l-4H..121 "Independent contractor" means an individual who renders service in the course of an 

9 occupation and: 

1 O (a) has been and will continue to be free from control or direction over the performance of the 

11 services, both under a contract and in fact; and 

12 (bl is engaged in an independently established trade, occupation, profession, or business. 

1 3 ~l.lfil (al "Institution of higher education", for the purposes of this part, means an educational 

14 institution that: 

15 Ii) admits as regular students only individuals having a certificate of graduation from a high school 

16 or the recognized equivalent of a certificate; 

17 (ii) is legally authorized in this state to provide a program of education beyond high school; 

18 (iii) provides an educational program for which it awards a bachelor's or higher degree or provides 

19 a program that is acceptable for full credit toward a bachelor's or higher degree, a program of postgraduate 

20 or postdoctoral studies, or a program of training to prepare students for gainful employment in a recognized 

21 occupation; and 

22 (iv) is a public or other nonprofit institution. 

23 (bl Notwithstanding subsection~ l.!filifil, all universities in this state are institutions of higher 

24 education for purposes of this part. 

25 ++etilll "State" includes, in addition to the states of the United States of America, the District of 

26 Columbia, Puerto Rico, the Virgin Islands, and the Dominion of Canada. 

27 4-7+.tlfil "Taxes" means contributions and assessments required under this chapter but does not 

28 include penalties or interest for past-due or unpaid contributions or assessments. 

29 ~11.fil "Unemployment insurance administration fund" means the unemployment insurance 

30 administration fund established by this chapter from which administrative expenses under this chapter must 
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be paid. 

2 t-~(20) (a) "Wages", unless specifically exempted under subsection ( 201 (b), means all remuneration 

3 payable for personal services, including oommissions and bom,isos, the cash value of all remuneration 

4 13ayablo paid in any medium other than cash, and baok13ay roooivod pursc1ant to a dispute rolatod---w 

5 employment. The reasonable cash value of remuneration payable in any medium other than cash must be 

6 estimated and determined pursuant to rules prescribed by the department. The term includes but is not 

7 limited to: 

8 Ii) commissions, bonuses, and remuneration paid for overtime work, holidays, vacations and 

9 sickness periods; 

1 O J.j_i) severance or continuation pay, back pay, and any similar pay made for or in regard to previous 

11 service by the employee for the employer, other than retirement or pension benefits from a qualified plan; 

12 and 

13 .[liil tips or other gratuities received by the employee, to the extent that the tips or gratuities are-; 

14 fA± documented by the employee to the employer for tax purposes+ 

15 (Bl Elisbursed by tho omeloyar from a tie eool: or 

16 (C) added to tho oustomor's bill b•r the omeloyer. 

1 7 (bl The term "wages" does not include: 

18 (i) the amount of any payment made by the employer FOR EMPLOYEES, if the payment was made 

19 c1nder a qualified i;ilan as defined c1nE1er tho provisions of the Internal Plovenuo CoElo, establisheEI fer the 

20 0m13leyoos in general er for a si;iooifio olass or olassos of omi;ilayoes, ta ar an aohalf ef the omplo'fOO for: 

21 (A) retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE 

22 PROVISIONS OF THE INTERNAL REVENUE CODE; 

23 (B) sickness or accident disability under a workers' compensation hs-w 2.9Jl£y; 

24 (C) medical afl-€1 or hospitalization expenses in connection with sickness or accident disability 

25 including health insurance for the employee or the employee's immediate family; or 

26 (DI death-;, including life insurance for the employee or the employee's immediate family; or 

27 (ii) remuneration i;iaiEI by a oaunty walfaro affioe frnm i;iublio assistanoo funds for sor><isos i;iorfarmoEI 

28 at tho dirootion and request sf tho sounty welfare offise; ar 

29 +iii+ employee expense reimbursements or allowances for meals, lodging, travel, subsistence, or 

30 other expenses, as set forth in department rules. 
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R-GHl.ll "Week" means a period of 7 consecutive calendar days ending at midnight on Saturday. 

2 {--2--+Hlll. An individual's "weekly benefit amount" means the amount of benefits that the individual 

3 would be entitled to receive for 1 week of total unemployment." 

4 

Section 19. Section 39--51--204, MCA, is amended to read: 5 

6 "39--51--204. Exclusions from definition of employment. ( 1) The term "employment" does not 

7 include: 

8 (a) agrio1,1lt1,1ral laber, eirnept as prevides in 39 Ii 1 2G2(2). If an 9Rlple•,rer is ether,.,iss s1,1bjBSt ta 

9 this shaptsr ans has agrio1,1lt1,1ral BR1pleyR1ont, all 0Rlpleyoes engaged in agris1,1lwral labor R11,1st be e>(sl1,1des 

10 freRl so.,erago 1,1nser this sha13tor if tho eR113leyor: 

11 (il in any q1,1arter or oalenElar year, as a13131ioable, Eloes not Rl00t oither of the tests relating to tho 

12 R1onetary aR101,1nt er n1,1R1ber of 0R113loyees and aa';S ,..,arlrns, fer the s1,1bjeot wages attrib1,1table to 

1 3 agris1,1ltwal labor; ana 

14 (iil keeps separate beaks anEI rooorss ta aooo1,1nt for the eRlployRlent et persons in agrioultwal 

15 laeeh 

16 (bl heuseholEI anEI soRlostio domestic or household service in a private home, local college club, 

17 or local chapter of a college fraternity or sorority, except as provided in 39--51--202(3). If an employer is 

18 otherwise subject to this chapter and has domestic or household service employment, all employees 

19 engaged in domestic or household service must be excluded from coverage under this chapter if the 

20 employer: 

21 (i) does not meet the monetary payment test in any quarter or calendar year, as applicable, for the 

22 subject wages attributable to domestic or household service; and 

23 (ii) keeps separate books and records to account for the employment of persons in domestic or 

24 household service. 

25 (ol servioo 13erterR1ed as an effioer or RlORlber et tho orow sf a vessel en the na>'igable waters ef 

26 the Unites l;tates; 

27 WJ.Ql service performed by an insi><id1,1al in the eR113loy of that indi><isual's san, Elaughtor, er spe1,1se 

28 an El sor,•ise performeEI by a ohild 1,1nser the age ef 21 in tho empley ef the shilEI' s father er Rlethor Q 

29 dependent member of a sole proprietor for whom an exemption may be claimed under 26 U.S.C. 152 or 

30 service performed by a sole proprietor's spouse for whom an exemption based on marital status may be 
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claimed by the sole proprietor under 26 U.S.C. 7703; 

2 (0) service performed in tho employ of any other state or its political suedi><isions or~ 

3 States government or of an instrumentality of an~' other state or states or their politioal suedi><isions or of 

4 the United States, oJ<oopt that national l=>anks organized under tho national eanl<in§J law may not bo ontitlod 

5 to oicomption under this subsection and aro subject ta this ohaptor tho same as stats eanl1s, provided that 

6 tho sorvioo is oJ<sludod from omploymont as defined in sostion 3306(0)(7) of tho Fodoral Unomploymont 

7 Tax Ast (26 II.S.C. 3306(0)(7)); 

8 (f) sorvioo in whioh unomploymont insuranoo is payable undor an unemployment insurance system 

9 ostablishod by an ast of oongross if tho do13artmont enters into agrooments with the proper agensios under 

1 O an act of congress and those agreements bosoms offosti1iO in tho manner 13rosoribo0 in the Montana 

11 Administrative Procedure Ast for tho adoption sf rulos, to pro•,ido rosiprosal treatment to indiYiduals v<ho 

12 haYo, aftor asquiring potontial rights to bonofits under this oha13tor, aoquiroa rights to unom13loymont 

13 insurance unaer an act sf congross or who ha,,o, after acquiring 13otontial rights to unom13loymont insuranoo 

14 under tho act of congress, aoquiroa rights to benefits under this sha13tor; 

15 {WJ.Q)_ ser.,ioos service performed as a freelance correspondent or newspaper carrier or froo lanoo 

16 oorros13ondont if the person performing the sor,<icos service, or a parent or guardian of the person 

17 performing the seicviGeG service in the case of a minor, has acknowledged in writing that the pprson 

18 performing the sorvioos service and the sorvisos service are not covered. As used in this subsection: 

19 (i) "froo lanso "freelance correspondent" is a person who submits articles or photographs for 

20 publication and is paid by the article or by the photograph; and 

21 (ii) "newspaper carrier" means a person who provides a newspaper with the service of delivering 

22 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally to 

23 the employee's main duties, carries or delivers papers.· 

24 WJ.QJ. sor,1ioos service performed av as a real estate, securities, ane insuranse salespeeple 13aid 

25 solely by sommissions and without guarantee of minimuffi earnings broker or salesperson who is licensed 

26 pursuant to Title 37, chapter 51; 

'2.7 (i) ·service 13erformed in the empley of a sshoel or llniversity if the serviso is 130rferA=1od by a student 

28 ,..ho is enrelled and is rogtilarl•; attendin!J Glasses at a sohool or university or by tho s13ollse of a student 

29 if the spouse is aEl-.iisod, at tho time that the s13ouso 00mA=1onoes to 13erform the servise, that tho 

30 omploymont of tho s13ouse to 13erform the servise is 13ro.,idod under a 13rogram to provide financial 

' legislaJive 
\~serv;ces 
\!!jvision 

- 30 - HB 561 



_ 55th Legislature HB0561.03 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

assistanso to tho stLJdent sy tho sshool or LJniversity and that the omploymont will not so sovorod b)• any 

program of LJROFRploymont insLJranso; 

{j} sorviso performed by an individLJal lt(ho is onrollod at a nonprofit or pLJblis odLJGational institution, 

whish normally maintains a regular fasulty and surrisLJlum ans normall)' has a regularly organized bod•( of 

students in attondanso at tho 13laso u•horo its odusational asti>,•itios aro sarrioEI on, as a student in a full time 

13ro!Jram taken for crnElit at an institution that comsinos aeadomic instruction with worl< oxporionco if tho 

service is an into!Jral part of tho pro!Jram and tho institution has sortifiod that fast to the emplo•(or, oxsopt 

that this subsection does not apply to sorviso porformod in a pro!Jram established for or on behalf of an 

employer or groLJp of omplo)·ors; 

{I<} sorviso porforFRoEI in tho employ of a hospital if tho sorviso is portormoEI B)' a patient of tho 

hospital; 

tlJ.J.fil sor>•isos service performed by a cosmetologist who is licensed under Title 37, chapter 31, 

or a barber who is licensed under Title 37, chapter 30, and: 

(i) who has acknowledged in writing that the cosmetologist or barber is not covered by 

unemployment insurance and workers' compensation; 

Iii) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined 

in 37-30-101, which contract must show that the cosmetologist or barber: 

IA) is free from all control and direction of the owner in the contract; 

18) receives payment for services service from individual clientele; and 

(C) leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

knowledge; and 

liii) whose contract gives rise to an action for breach of contract in the event of contract 

termination
0 

+tl=le The existence of a single license for the cosmetology salon or barbershop may not be 

construed as a lack of freedom from control or direction under this subsection}t0 

tmtill casual labor not in the course of an employer's trade or business performed in any calendar 

quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by 

an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

means that the sor>•icos are ~ervice is performed during at least 24 days in the same quarter. 

W.l9.l. employment of !;ervice performed bv sole proprietors, working members of a partnership, 

or members of a member-managed limited liability company that has filed with the secretary of state or 
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partners in a limited liability partnership that has filed with the secretary of state; 

2 {-Gl-.Lb.J. sor>,ioos service performed for the installation of floor coverings if the installer: 

3 (ii bids or negotiates a contract price based upon work performed by the yard or by the job; 

4 (ii) is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

5 (iii) may perform sor>•ioos service for anyone without limitation; 

6 livl may accept or reject any job; 

7 (v) furnishes substantially all tools and equipment necessary to provide the sorvisos aervice; and 

8 (vi) works under a written contract that: 

9 (A) gives rise to a breach of contract action if the installer or any other party fails to perform the 

10 contract obligations; 

11 (Bl states that the installer is not covered by unemployment insurance; and 

12 (C) requires the installer to provide a current workers' compensation policy or to obtain an 

13 exemption from workers' compensation requirements; 

14 mill employment of service performed as a direct seller! AS DEFINED BY 26 U.S.C. 3508 as 

15 defined in 2e U.a.C. 3e0!l As used in this sostisn, "direst seller" moans a aorson: 

16 ftl:who sells, or offers for sale, a tansiBlo sonsun,or prosust, insludins But not limitos to sosmotiss, 

17 vasuun, sloanors, ans sleanins arosusts at tho hon,o of the sonsumoq 

18 Iii) whoso aay is sotorminos B'J' tf:lo g1rnntit'{ of aroeust sold; ans 

19 {iii) wi:lo worl1& under a written sontraot that states tho aorson will not Bo treated as an employee; 

20 will sorvisos service performed by a petroleum land professional. As used in this subsection, 

21 "petroleum land professional" means a person who: 

22 Ii) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

23 negotiating a business agreement for the exploration or development of minerals; 

24 Iii) is paid for sop~isos service that ai:e ~ directly related to the completion of a contracted specific 

25 task rather than on an hourly wage basis; and 

26 (iii) performs all services as an independent contractor pursuant to a written contract. 

27 (2) Employment soos not insluso olostod 13uBlis offisials. 

28 (3) For tho purposes of 3Q e 1 2Q3(el, tho term" ompl0>1mont" soos not apply to sor>1iso performed: 

29 (al in tho ompley of a sf:lurei=l or eonvontion or assoeiation of ehurshos or an organization that is 

30 operates primaril',• for religious purposes and that is operates, supervises, sontrollos, or prinoipally 
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suppertes b1• a church er G8A"OAtien er asseciatien ef shurshos; 

2 M(k) service performed by an ordained, commissioned, or licensed minister of a church in the 

3 exercise of the church's ministry or by a member of a religious order in the exercise of duties required by 

4 the order; 

5 {B}(I) service performed by an individual receiving rehabilitation or remunerative work in a facility 

6 conducted for the purpose of carrying out a program of rehabilitation for individuals whose earning capacity 

7 is impaired by age or physical or mental deficiency or injury or providing remunerative work for individuals 

8 who, because of impaired physical or mental capacity, cannot be readily absorbed in the competitive labor 

9 market by an insi,·isual rocoivin§ rohabilitatien er romc1n0rativ0 werk; 

1 O AAlm) service performed as part of an unemployment work-relief or work-training program assisted 

11 or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the 

12 state by an individual receiving work relief or work training; GI' 

1 3 fe}(n) service performed for a state prison or other state correctional or custodial institution by an 

14 inmate of that institution.~ 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(o) service performed by an individual who is sentenced to perform court-ordered community 

service or similar work; 

(p) service performed by elected public officials; 

lg) agricultural labor, except as provided in 39-51-202(2). If an employer is otherwise subiect to 

this chapter and has agricultural employment, all employees engaged in agricultural labor must be excluded 

from coverage under this chapter if the employer: 

Ii) in any quarter or calendar year, as applicable, does not meet either of the tests relating to the 

monetary amount or number of employees and days worked for the subject wages attributable to 

agricultural labor; and 

(ii) keeps separate books and records to account for the employment of persons in agricultural 

labor. 

(r) service performed in the employ of any other state or its political subdivisions or of the United 

States government or of an instrumentality of any other state or states or their political subdivisions or of 

the United States, except that national banks organized under the national banking law are not entitled to 

exemption under this subsection and are subiect to this chapter the same as state banks, if the service is 

excluded from employment as defined in section 3306(c)(7) of the Federal Unemployment Tax Act; 
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{s} service in which unemployment insurance is payable under an unemployment insurance system 

2 established by an act of congress if the department enters into agreements with the proper agencies under 

3 an act of congress and those agreements become effective in the manner prescribed in the Montana 

4 Administrative Procedure Act for the adoption of rules, to provide reciprocal treatment to individuals who 

5 have, after acquiring potential rights to benefits under this chapter. acquired rights to unemployment 

6 insurance under an act of congress or who have, after acquiring potential rights to unemployment insurance 

7 under the act of congress. acquired rights to benefits under this chapter; 

8 (t} service performed in the employ of a school or university if the service is performed by a student 

9 who is enrolled and is regularly attending classes at a school or university or by the spouse of a student 

1 O if the spouse is advised, at the time that the spouse commences to Perform the service, that the 

11 employment of the spouse to perform the service is provided under a program to provide financial 

12 assistance to the student by the school or university and that the employment is not covered by any 

13 program of unemployment insurance; 

14 lu) service performed by an individual who is enrolled at a nonprofit or public educational institution 

1 5 that normally maintains a regular faculty and curriculum and normally has a regularly organized body of 

16 students in attendance at the place where its educational activities are carried on, as a student in a full-time 

17 program taken for credit at an institution that combines academic instruction with work experience if the 

18 service is an integral part of the program and the institution has certified that fact to the employer. except 

19 that this subsection { 1) lu} does not apply to service performed in a program established for or on behalf 

20 of an employer or group of employers; 

21 (v} service· performed as an officer or member of the crew of a vessel on the navigable waters of 

22 the United States; or 

23 (wl service performed by an alien admitted to the United States to perform agricultural labor 

24 pursuant to sections 214(c) and 1101 la)(H)(ii){a} of the Immigration and Nationality Act. 

25 t4-H2.l An individual found to be an independent contractor by the department under the terms of 

26 39-71-401 (3) is considered an independent contractor for the purposes of this chapter. An independent 

27 contractor is not precluded from filing a claim for benefits and receiving a determination pursuant to 

28 39-51-2402. 

29 fe+Jll This section does not apply to a state or local governmental entity or a nonprofit organization 

30 defined under section 501 (c)(3) of the Internal Revenue Code unless the service is excluded from 
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employment as defined in the Federal Unemployment Tax Act." 

2 

3 Section 20. Section 39-51-301, MCA, Is amended to read: 

HB0561.03 

4 "39-51-301. Administration -- duties and powers of department. I 1) It shall bo l.§_ the duty of the 

5 department to administer this chapter and it shall have icrnwor anEJ alclthority to may adopt, amend, or 

6 rescind WBR rules, to employ WBR persons, make SHGR expenditures, require SHGR reports, make 6tlBf\ 

7 investigations, and take slclsh other 3ction as it G%ff\5 considers necessary or suitable to that onEJ in 

8 administering this chapter. 

9 12) The department shall determine its own organization and methods of procedure in accordance 

10 with the provisions of this chapter and shall have an official seal, which shall bo l.§_ judicially noticed. 

11 13) Whenever the department believes that a change in contribution or benefit rates will become 

12 necessary to protect the solvency of the fund, it shall promptly GG inform the governor and the legislature 

1 3 and make recommendations with respect theroto to the change. 

14 14) The department and the board may issue subpoenas and compel testimony and the production 

1 5 of evidence, including books and records, in regard to any investigation or proceeding under this chapter. 

16 (5) The department shall delegate to the department of revenue duties associated with the 

17 administration of unemployment insurance contributions and the employment security account so long as 

18 the duties are carried out in conformity with the requirements of the program budget plan with the United 

19 States department of labor. The delegated duties do not include oversight duties such as revenue quality 

20 control, risk management, and trust fund management. The department of revenue must receive funds 

21 from the department for the performance of the delegated duties. 

22 (6) Employees transferring from the department to the department of revenue as a result of a 

23 delegation of duties in subsection (51, are entitled to all rights including those under 2-15-131, possessed 

24 as a state officer or employee before transferring, including rights to tenure in office and of rank or grade, 

25 rights to vacation and sick pay and leave, rights under any retirement or personnel plan or labor union 

26 contract, rights to compensatory time earned, and any other rights under any law or administrative policy 

27 including the State Employee Protection Act. Employees transferring must be considered internal applicants 

28 by the department of rovon1cJB for recruitment purposes for the period from July 1, 1997, through June 30, 

29 1998. 

30 Pl The department of revenue shall succeed the department in its rights to property relating to the 
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delegation of duties in subsection (5) to the extent that is consistent with federal property transfer policy. 

2 The property includes real property, records, office equipment, forms, supplies, and contracts other than 

3 the program budget plan with the United States department of labor. 

4 (8) (a) The delegation of duties in subsection {5) does not affect the validity of any pending judicial 

5 or administrative proceeding. 

6 (b) Appeals that were filed with the board of labor appeals or the department's hearings bureau 

7 before July 1, 1997, must follow the procedures and processes in effect when the appeal was first taken. 

8 An appeal that is filed on or after July 1, 1997, must be taken in accordance with the procedures and 

9 processes in effect on the date the appeal is filed. 

1 O (cl The department of revenue must be substituted for the department and succeed to all audits, 

11 determinations, and other actions that have not been appealed to the board of labor appeals or the 

12 department's hearings bureau prior to July 1, 1997. 

13 (9) The rights, privileges, and duties of the holders of bonds and other obligations issued and of the 

14 parties to contracts, leases, indentures, and other transactions entered into before the delegation of duties 

15 in subsection (5) remain in effect, and none of those rights, privileges, duties, covenants, or agreements 

16 are impaired or diminished by reason of the delegation of duties. The department of revenue is substituted 

17 for the department and subject to the provisions of subsection (5). succeeds to the rights and duties under 

18 the provisions of those bonds, contracts, leases, indentures, and other transactions. The provisions of this 

19 subsection {9) do not apply to the program budget plan agreement between the department and the United 

20 States department of labor." 

21 

22 SECTION 21. SECTION 39-51-1105, MCA, IS AMENDED TO READ: 

23 "39-51-1105. Liability of corporate officers er emple•,•ees for taxes, penalties, and interest owed 

24 by corporation. (1) The officer or employee of a corporation whose~ responsibility it is to pay the taxes, 

25 penalties, and interest, as provided by 39-51-1103(1) and (2) and 39-51-1125(1) and (2i, is liable for the 

26 taxes, penalties, and interest due. 

27 (2) (a) The department shall consider the officer er omployee of the corporation individually liable 

28 with the corporation for filing reports and unpaid taxes, penalties, and interest upon a determination that 

29 the indiicidual corporate officer: 

30 (i) possessed the authority, Gut'(, ans responsibility to file reports and pay taxes on behalf of the 
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corporation; and 

2 (ii) possessed the autherity en i3ehalf of the corperatien te dirsct the filin9 ef reports and pa-,·ment 

3 of taxes; or 

4 4ii-l- possessed the fiscal autherity responsibility on behalf of the corporation to direct the filing of 

5 reports or payment of other corporate obligations and exercised the authority responsibility that resulted 

6 in failure to file reports or pay taxes due. 

7 {bl The department is not limited to considering the elements set forth in subsection (2){al to 

8 establish individual liability and may consider any other available information. 

9 (3) In the case of a corporate bankruptcy, the liability of the individual remains unaffected by the 

1 O discharge of penalty and interest against the corporation. The individual is liable for any amount of taxes, 

11 penalties, and interest unpaid by the corporation. 

12 (41 For determining liability for unemployment insurance taxes, penalties, and interest owed, a 

13 member-managed limited liability company must be treated as a partnership, with liability for taxes, 

14 penalties, and interest owed extending to each member. 

15 (51 For determining liability for unemployment insurance taxes, penalties, and interest owed by a 

16 manager-managed limited liability company, the managers of the limited liability company are jointly and 

17 severally liable for any taxes, penalties, and interest owed." 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 22. Section 39-51-1109, MCA, is amended to read: 

"39-51-1109. Tax appeals -- procedure. ill A decision, determination, or redetermination of the 

department involving oontrit:iution liai3ility, oontrii3ution rate, applioation for rsfuna, employment status, an 

employer-employee relationship or the charging of benefit payments to employers making payment in lieu 

of sontritiutions is final unless an interested party entitled to notification submits a written appeal of the 

decision, determination, or redetermination. The appeal must be made in the same manner as provided in 

39-51-2402 for the appeal of a decision relating to a claim for unemployment insurance benefits. Statutory 

rules of evidence and civil procedure do not apply to a hearing on the appeal. A hearing may be conducted 

by telephone or by videoconference. The decision of the appeals referee and any subsequent appeal must 

be made in the same manner as prescribed in 39-51-2403 through 39-51-2410. 

12) A decision, determination, or redetermination involving contribution liability, contribution rate, 

application for refund, subject wages, or other tax-related issues must be issued by the department of 
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revenue as provided in Title 15, chapter 1, part 2 and [section 71, if applicable. The decision is final unless 

2 

3 

4 

5 

6 

an interested party entitled to notification follows the uniform tax review procedures as prescribed in 

15-1-211 and [section 7], if applicable." 

Section 23. Section 39-51-1110, MCA, is amended to read: 

"39-51-1110. Refunds to employers. ( 1 l If not later than J ·1ears after the date en which any 

7 tmrns er interest thereen beoamo Eluo or not later than 1 1,•oar from the date on which pa')•mont ,,,,,as made, 

8 >vhishevsr is later, an employer whe has paid such taxos or interest thoreen shall mako applioation for-ai:. 

9 aejustment thereof in Gonneotien with sub_sef1uent tax payments or for a retune thereef because cuch 

1 O aejustment sannot be maee and the department shall determine that suGh taxes or interest or any port1en 

11 thoroof ,.,as erroneously oollostod, the department shall allow sush employer to make an adjust-mem 

12 thereof, without interest, in sonnestion with subSOf1U0nt tax payffients b•1 him or, if sush adjustment cannot 

13 be ffiado, tho dor;iartment shall refund saie amount, >vithout interest, from the funs. For like sauso ans 

14 within tho saffio perioe, adjustment or refund may be so made on tho Elepartmont's o>vn initiati,;o. lf..an 

15 employer claims an adjustment or the department or its delegate, as provided in 39-51-301, determines 

16 through an examination of the employer's account that the employer has overpaid the amount due, the 

17 amount of the overpayment must be applied to future unemployment insurance obligations or must be 

18 refunded to the employer. The credit or refund may be allowed only if the claim is filed, or the determination 

19 is made, within a 5-year period after the date on which any taxes, penalty, or interest became due or within 

20 one year from the date the payment is made, whichever is later: The department or its delegate pursuant 

21 to 39-51-301 (5), shall credit or refund the amount to the employer, without interest. 

22 (2) If the department shall determine or its delegate pursuant to 39-51-301 (5), determines that an 

23 employer has paid taxes to this state under this chapter when Sllsh but the taxes should have been paid 

24 to another state under a similar act of~ the other state, §. transfer of wsh the taxes to ~ the other 

25 state 6ftall rnust be made upon discovery or, upon proof of payment that wsh the other state has been fully 

26 paid, then~:! refund to wBh the employer 6ftall must be rnade at any timo upon application without limitation 

27 of time. 

28 (3) In the 0 11ont that !_f this chapter is not certified by the secretary of labor under 26 U.S.C. 3304 

29 sootien 160;3 of the Internal Revonl!e Cede, as ameneos, 1939, for any year, then ans in that event refunds 

30 6ftall must be made of all taxes required under this chapter from employers for that year." 
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Section 24. Section 39-51-1301, MCA, is amended to read: 

2 "39-51-1301. Penalty and interest on past-due reports and taxes. ( 1) Taiws 1,npaid on tho date 

3 on whioh thoy are s 110 ans payable, as provided by JQ e1 110J(1) and (2) ans JQ e1 112e, that are pa1s 

4 b•r tho ens of tho month follo 111 in§ tho SlcJB sate are s1,ej0ct to a penalty assessment of $1 0 or 10% of tho 

5 ta>fOS due, whichever is §rsatsr. If the taxes are not paiEI B~' the ens of the month following tho Elem date, 

6 the employer is susieet to a penalty assessment of $1 e or 1 e % of the tmrns d1,0, whiehsvsr is grnatsr. I\II 

7 past sue taxes soar intsrnst at the rats of Hl % a year, to bo proratoEI on a daily basis. 

8 {2) /' penalty of $40 must be assessed whenever, as tho r0s1,lt of a will/1,I refusal of an employer 

9 to fwnish "'a§o information or f)ay taJfOS on time, the BBf)artmsnt iss1,os a suspoena te obtain •va§B 

1 0 information or makes a summary or jsof)aray assessment p1,rs1,ant to 39 e 1 1302. Failure to file reports 

11 and payments in a timely manner, as required under 39-51-603, 39-51-1103, and 39-51-1125, may 

12 subject an employer to penalty and interest, as provided by 15-30-209. 

13 ~ill There is an account in the federal special revenue fund. Penalties and interest collected~ 

14 this ssetion for unemployment insurance obligations are distributed as provided in (section 2], and must 

15 be deposited in that account. Money deposited in that account and appropriated to the department or 

16 transferred by the department to its delegate, pursuant to 39-51-301 ( 5 L may only be used by the 

17 department or its delegate to administer this chapter, including the detection and collection of unpaid taxes 

18 and overpayments of benefits to the extent that federal grant revenue is less than amounts appropriated 

19 for this purpose. Money in the account not appropriated for these purposes must be transferred by the 

20 department to the unemployment insurance trust fund at the end of each fiscal year. 

21 (4) Vl'hon · fail1,ro to f)ay taxes on tims was net ea1,s0EI by willf1,I intent of tho omployor, tho 

22 aspartment may asate tho penalty and interest. 

23 {&),@ All money accruing to the unemployment insurance trust fund from interest and penalties 

24 collected on past-due unemployment insurance taxes must be used solely for the payment of unemployment 

25 insurance benefits and may not be used for any other purpose." 

26 

27 

28 

29 

30 

Section 25. Section 39-51-1303, MCA, is amended to read: 

"39-51-1303. Collection of unpaid taxes by Gi•1il aGtioR. ( 1) The department, or its delegate 

pursuant to 39-51-301 (5), has authority to enter into payment agreements with an employer to resolve 

unpaid taxes, penalty, and interest. Penalty or interest, or both penalty and interest may be abated if an 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

acceptable payment agreement is entered into and adhered to. Failure to meet the terms of the payment 

agreement voids the penalty and interest abatement and penalty and interest must be recomputed from the 

due date of the unpaid tax. 

J11 If, after due notice, any employer, liable corporate officer er 0FAfllO•f00, or liable member or 

manager of a limited liability company referred to in 39-51-1105 or partner in a limited liability partnership 

defaults in any payment of taxes, penalties, or interest on the taxes and penalties, the department~r its 

delegate pursuant to 39-51-301 (5), may initiate a civil action in the name of tho aeflartFAeAt state to collect 

the amount dueL and the employer, liable corporate officer or 0R1alo•100, M liable member or manager of 

a limited liability company referred to in 39-51-1105, or partner in a limited liability partnership adjudged 

in default shall pay the costs of the action. 

rnru An action for the collection of taxes due must be brought within 5 years aftaf from the ~ 

date m the original or amended report was filed or assessment became due, whichever is later,~ or 

it is barred. 

~111 The department, or its delegate pursuant to 39-51-301 (5), may pursue its remedy under 

either 39-51-1304 or this section, or both." 

17 SECTION 26. SECTION 39-51-1304, MCA, IS AMENDED TO READ: 

18 "39-51-1304. Lien for payment of unpaid taxes -- levy and execution. ( 1 ) Unpaid taxes, including 

19 penalties and interest assessed on unpaid taxes, have the effect of a judgment against the employer, or 

20 liable corporate officer or 0FAflleyae or liable member or manager of a limited liability company referred to 

21 in 39-51-1105, arising at the time that the payments are due. The department may issue a certificate 

22 stating the amount of payments due and directing the clerk of the district court of any county of the state 

23 to enter the certificate as a judgment in the docket pursuant to 25-9-301. From the time that the judgment 

24 is docketed, it becomes a lien upon all real and personal property of the employer. After the due process 

25 requirements of 39-51-1109 and 39-51-2403 have been satisfied, the department may enforce the 

26 judgment through the sheriff or agent authorized to collect the tax in the same manner as prescribed for 

2 7 execution upon a judgment. A notice of levy may be made by means of a certified letter by an agent 

28 authorized to collect the tax. The department may enforce the judgment at any time within 10 years of the 

29 creation of the lien or the effective date of the lien, whichever is later. 

30 (2) A judgment lien filed pursuant to this section may be renewed for another 10-year period 
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pursuant to the provisions of 25-13-102. 

2 (3) The lien provided for in subsection ( 11 is not valid against any third party owning an interest 

3 in real or personal property against which the judgment is enforced if: 

4 (a) the third party's interest is recorded prior to the entrance of the certificate as a judgment; and 

5 lb) the third party receives from the most recent grantor of the interest a signed affidavit stating 

6 that all taxes, penalties, and interest due from the grantor have been paid. 

7 ( 41 A grantor who signs and delivers an affidavit is subject to the penalties imposed by 39-51-3204 

8 it any part of it Is untrue. Notwithstanding the provisions of 39-51-3204, the department may proceed 

9 against the employer, liable corporate·officer er BFFlf318','88, or liable member or manager of a limited liability 

10 company referred to in 39-51-1105 under 39-51-1303 or this section, or both, to collect the delinquent 

11 taxes, penalties, and interest. 

12 (5) The lien provided for in subsection (11 must be released upon payment in full of the unpaid 

13 taxes, penalties, and accumulated interest. The department may release or may partially release the lien 

14 upon partial payment or whenever the department determines that the release or partial release of the lien 

15 will facilitate the collection of unpaid taxes, penalties, or interest. The department may release the lien if 

16 it determines that the lien is unenforceable." 

Section 27. Section 39-51-2108, MCA, is amended to read: 

17 

18 

19 "39-51-2108. Payment of benefits based on service in public, charitable, or educational 

20 organizations. (11 Benefits based on service in employment defined in s1;lasestiens Isl and le) sf 

21 39-51-203(5) and (6) and s1;las0stiens (2) and (3) sf 3Q s 1 2Qq are payable in the same amount, on the 

22 same terms, and subject to the same conditions as compensation payable on the basis of other service 

23 subject to this chapter, except that benefits based on service in an instructional, research, or principal 

24 administrative capacity for an educational institution may not be paid to an individual tor any week of 

25 unemployment which begins during the period between two successive academic years or during a similar 

26 period between two regular terms, whether or not successive, or during a period of paid sabbatical leave 

27 provided for in the individual's contract if the individual has a contract or reasonable assurance of a 

28 contract to perform services in any 6'¾Gfl INSTRUCTIONAL, RESEARCH, OR PRINCIPAL ADMINISTRATIVE 

29 capacity for any s1;sh the educational institution for both 6'¾Gfl academic years or both~ terms. 

30 (2) Benefits based on services in any other capacity for an educational institution &f\all must be 
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denied to any individual for any week which commences during a period between 2 successive academic 

2 years or terms if the individual performs WGH the services in the first of WGH the academic years or terms 

3 and there is a reasonable assurance that the individual will perform WGH the services in the second of WGH 

4 the academic years or terms. If any individual is denied benefits and was not offered an opportunity to 

5 perform WGH the service for the educational institution for the second of~ the academic years or terms. 

6 WGH the individual shall bo ]11 entitled to a retroactive payment of the benefits for each week for which the 

7 individual filed a timely claim for benefits and for which benefits were denied solely by reason of the denial 

8 provided for in this section. 

9 (3} Benefits based on services described in subsections ( 1} and (2} of this section &tlal+ must be 

1 O denied to any individual for any week wh-iGl=t that commences during an established and customary vacation 

11 period or holiday recess if WGH the individual performs WGH the services in the period immediately before 

12 WGH the vacation period or holiday recess and there is reasonable assurance that WGH the individual will 

13 perform WGH the service in the period immediately following WGH the vacation period or holiday recess. 

14 (4} Benefits based on services described in subsections ( 1) and (2) of this sastion to an individual 

15 who performed WGH the services for an educational institution while in the employ of an educational service 

16 agency &tlal+ must be denied as specified in subsections (1 ), (2), aml through (3} of H1is sastion. The term 

17 "educational service agency" means a governmental agency or governmental entity which is established 

18 and operated exclusively for the purpose of providing ~ the service to one or more educational 

19 institutions." 

Section 28. Section 39-51-2402, MCA, is amended to read: 

20 

21 

22 "39-51-2402. Initial determination -- redetermination. ( 1) A representative designated by the 

23 department and horoinaftor referred to as a deputy shall promptly examine the claim and, on the basis of 

24 the facts the deputy has foundL bv the deputy, shall eiti=lef. determine whether or not~ the claim is valid~ 

25 ~ If the claim is valid, the deputy will determine the week ¥<itl:1 raspast to which the benefits Sflal+ 

26 commence, the weekly benefit amount payable, and the maximum benefit amount~ or shall The deputy may 

27 refer WGH the claim or any question involved therein in the claim to an appeals referee who shall make the 

28 decision with rospost thereto on the claim in accordance with the procedure prescribed in 39-51-2403. 

29 With respect to a determination, redetermination, or appeal by a claimant involving wages, the issue must 

30 be resolved in accordance with procedures for unemployment insurance benefit claimant appeals as 
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prescribed in !section 71 and 15-2-302. The deputy shall promptly notify the claimant and any other 

interested party of the decision and the reasons therefor for reaching the decision. 

12) The deputy may for good cause reconsider the decision and shall promptly notify the claimant 

and 5t8h other interested parties of the amended decision and the reasons thorotor for the decision. 

131 ~ A determination or redetermination of an initial or additional claim may not be made under 

this section unless 5 days' notice of the time and place of the claimant's interview for examination of the 

claim is mailed to each interested party. 

(41 A determination or redetermination shall so elooffloel i.§_ final unless an interested party entitled 

to notice thereof of the decision applies for reconsideration of the determination or appeals thorofroffi the 

decision within 10 days after wGll the notification was mailed to the interested party's last-known address,'" 

provieleEI that Glish The 10-day period may be extended for good cause. 

(5) Except as provided in subsection (6), - 2 redetermination of a claim for benefits may not be 

made after 2 years from the date of the initial determination. 

(6) A redetermination may be made within 3 years from the date of the initial determination of a 

claim if the initial determination was based on a false claim, misrepresentation, or failure to disclose a 

material fact by the claimant or the employer." 

Section 29. Section 39-71-123. MCA, is amended to read: 

"39-71-123. Wages defined. (11 "Wages" means tho §FOGG ;ill remuneration paid in ffiOnO'(, or in 

a GllB&tituto for ffiono~', for services ronEloroel performed by an employee for an employer, or income 

provided for in subsection ( 1 )(d). Wages include the cash value of all remuneration paid in any medium 

other than cash. The term includes but afe i.§_ not limited to: 

(a) commissions, bonuses, and remuneration at the regular hourly rate for overtime work, holidays, 

vacations, and sickness periods; 

(b) 13oarEI, loElging, rent, or housin§ if it 00nstitutos a part of tho OA'lployoo's FOA'lunoration anel is 

13asoel on its astual value sovoranoo or oontinuation aay, back pay......aM OR any similar pay made for or in 

regards to previous service by the employee for the employer, other than retirement or pension benefits 

from a qualified plan; 

(cl pa'J'ffiOAts fflaElo to an OA'lplo','OO on an',' 13asis other than tifflo workoEI, insluEling 13ut not lifflitoEI 

to piosowork, an insontivo plan, or profit sharin§ arrangoffiont tips or other gratuities received by the 
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employee, to the extent that tips or gratuities are;. 

2 J±t documented by the employee to the employer for tax purposes-;-

3 fii) dissursod sy tho omaloyor froffi a tia aool; or 

4 fiiil added to tho sustoffior's sill sy tho 0R11;1Ioyor.;--aR4 

5 (di income or payment in the form of a draw, wage, net profit, or substitute for money received 

6 or taken by a sole proprietor or partner, regardless of whether the sole proprietor or partner has performed 

7 work or provided services for that remuneration"~ 

8 lei board, lodging, rent, or housing if it constitutes a part of the employee's remuneration and is 

9 based on its actual value; and 

1 O (fl payments made to an employee on any basis other than time worked, including but not limited 

11 to piecework, an incentive plan, or profit-sharing arrangement. 

12 (21 Wages do The term "wages" does not include any of the following: 

13 (al employee expense reimbursements or allowances for meals, lodging, travel, subsistence, and 

14 other expenses, as set forth in department rules; 

15 (bl sposial rewards !or ineiuidual invention or disso¥ery the amount of the payment made by the 

16 employer FOR EMPLOYEES, if the payment was made under a m,alified alan, established for tho omaloyoos 

17 for tho auraoeo of erevidin§ for: 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(ii retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE 

PROVISIONS OF THE INTERNAL REVENUE CODE; 

Iii) sickness or accident disability under a workers' compensation policy; 

liiil medical or hospitalization expenses in connection with sickness or accident disability, including 

health insurance for the employee or the employee's immediate family; or 

(iv) death, including life insurance for the employee or the employee's immediate family; 

Isl tips and other gratuities rosoi¥od sy the offiployoe in oicsoss of those 1fasumontos to tho 

omplo~<or for tax purposes; 

(di sontritrntions made sy the employer to a §roup insuranse or pension plan; or 

4,}J._g_J_ vacation or sick leave benefits accrued but not paid,_fil 

jd) special rewards for individual invention or discovery. 

131 (al Except as provided in subsection (3IIb), for compensation benefit purposes, the average 

actual earnings for the four pay periods immediately preceding the injury are the employee's wages, except 
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that if the term of employment for the same employer is less than four pay periods, the employee's wages 

2 are the hourly rate times the number of hours in a week for which the employee was hired to work. 

3 (b) For good cause shown, if the use of the last four pay periods does not accurately reflect the 

4 claimant's employment history with the employer, the wage may be calculated by dividing the total earnings 

5 for an additional period of time, not to exceed 1 year prior to the date of injury, by the number of weeks 

6 in that period, including periods of idleness or seasonal fluctuations. 

7 (4) (a) For the purpose of calculating compensation benefits for an employee working concurrent 

8 employments, the average actual wages must be calculated as provided in subsection (31. As used in this 

9 subsection, "concurrent employment" means employment in which the employee was actually employed 

1 0 at the time of the injury and would have continued to be employed without a break in the term of 

11 employment if not for the injury. 

1 2 lb) The compensation benefits for a covered volunteer must be based on the average actual wages 

13 in the volunteer's regular employment, except self-employment as a sole proprietor or partner who elected 

14 not to be covered, from which the volunteer is disabled by the injury incurred. 

15 (cl The compensation benefits for an employee working at two or more concurrent remunerated 

16 employments must be based on the aggregate of average actual wages of all employments, except 

17 self-employment as a sole proprietor or partner who elected not to be covered, from which the employee 

18 is disabled by the injury incurred." 

19 

Section 30. Section 39-71-401, MCA, is amended to read: 20 

21 "39-71-401 . Employments covered and employments exempted. ( 1) Except as provided in 

22 subsection (21, the Workers' Compensation Act applies to all employers, as defined in 39-71-11 7, and to 

23 all employees, as defined in 39-71-118. An employer who has any employee in service under any 

24 appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the 

25 provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers' 

26 Compensation Act is subject to and bound by the compensation plan that has been elected by the 

27 employer. 

28 (2) Unless the employer elects coverage for these employments under this chapter and an insurer 

29 allows an election, the Workers' Compensation Act does not apply to any of the following employments: 

30 (a) household and domestic employment; 

i[egislative 
··-, Services 
'\l_!,_ivision 

- 45 - HB 561 



55th Legislature HB0561.03 

(bl casual employment as defined in 39-71-116; 

2 (cl employment of a dependent member of an employer's family for whom an exemption may be 

3 claimed by the employer under the federal Internal Revenue Code; 

4 (di employment of sole proprietors, working members of a partnership, or working members of a 

5 member-managed limited liability company, except as provided in subsection (3); 

6 le) employment of a broker or salesman performing under a license issued by the board of realty 

7 regulation; 

8 (fl employment &fas a direct sellerz AS DEFINED BY 26 U.S.C. 3508 as ElofinoEl in 2e U.S .C. ,Hi08 

9 As usoEl in this sostion, "airest sailor" n:ioans a 1rnrson: 

10 (ii who sells, or offers for sale, a tam:iiblo sonsuFHer eroElust, insluElin§ but not lin:iiteEl to sosn:iotiss, 

11 •1asuuR1 eloanors, ans sloanin!fj sroElusts at tho hoFRe of the sonsun:ier; 

12 (ii) whose eay is Elotern:iinos by tho auantity of erosust sols; ans 

13 (iii) ·«he works unser a written sontrast that states tho eorson ,..,,ill not be treatoEl as an eFHployoe; 

14 (g) employment for which a rule of liability for injury, occupational disease, or death is provided 

15 under the laws of the United States; 

16 (hi employment of a person performing services in return for aid or sustenance only, except 

17 employment of a volunteer under 67-2-105; 

18 (ii employment with a railroad engaged in interstate commerce, except that railroad construction 

19 work is included in and subject to the provisions of this chapter; 

20 (j) employment as an official, including a timer, referee, or judge, at a school amateur athletic 

21 event, unless the person is otherwise employed by a school district; 

22 (kl employment of a person performing services as a newspaper carrier or free lanse freelance 

23 correspondent if the person performing the services or a parent or guardian of the person performing the 

24 services in the case of a minor has acknowledged in writing that the person performing the services and 

25 the services are not covered. As used in this subsection, "free lanse "freelance correspondent" is a person 

26 who submits articles or photographs for publication and is paid by the article or by the photograph. As used 

2 7 in this subsection, "newspaper carrier": 

28 (il is a person who provides a newspaper with the service of delivering newspapers singly or in 

29 bundles; but 

30 (iii does not include an employee of the paper who, incidentally to the employee's main duties, 
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carries or delivers papers. 

2 Ill cosmetologist's services and barber's services as defined in 39-51-204t-+-t-ffii.1..Ufil.; 

3 Im) a person who is employed by an enrolled tribal member or an association, business, 

4 corporation, or other entity that is at least 51 % owned by an enrolled tribal member or members, whose 

5 business is conducted solely within the exterior boundaries of an Indian reservation; 

6 (n) employment of a jockey performing under a license issued by the board of horseracing from the 

7 time the jockey reports to the scale room prior to a race through the time the jockey is weighed out after 

8 a race if the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing, 

9 that the jockey is not covered under the Workers' Compensation Act while performing services as a jockey; 

10 (o) employment of an employer's spouse for whom an exemption based on marital status may be 

11 claimed by the employer under 26 U.S.C. 7703; 

12 (pl a person who performs services as a petroleum land professional. As used in this subsection, 

13 a "petroleum land professional" is a person who: 

14 (i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

15 negotiating a business agreement for the exploration or development of minerals; 

16 (ii) is paid for services that are directly related to the completion of a contracted specific task rather 

17 than on an hourly wage basis; and 

18 (iii) performs all services as an independent contractor pursuant to a written contract. 

19 (q) an officer of a quasi-public or a private corporation or manager of a manager-managed limited 

20 liability company who qualifies under one or more of the following provisions: 

21 Iii the officer or manager is engaged in the ordinary duties of a worker for the corporation or the 

22 limited liability company and does not receive any pay from the corporation or the limited liability company 

23 for performance of the duties; 

24 (ii) the officer or manager is engaged primarily in household employment for the corporation or the 

25 limited liability company; 

26 (iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation 

27 or owns 20% or more of the limited liability company; or 

28 (iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law, 

29 daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the 

30 number of shares of stock in the corporation or who owns 20% or more of the limited liability company. 
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(rl service performed by an ordained, commissioned, or licensed minister of a church in the exercise 

of the church's ministry or by a member of a religious order in the exercise of duties required by the order. 

(3l (al A sole proprietor, a working member of a partnership, or a working member of a 

member-managed limited liability company who represents to the public that the person is an independent 

contractor shall elect to be bound personally and individually by the provisions of compensation plan No. 

1, 2. or 3 but may apply to the department for an exemption from the Workers' Compensation Act. 

(bl The application must be made in accordance with the rules adopted by the department. There 

is no fee for the initial application. Any subsequent application must be accompanied by a $25 application 

fee. The application fee must be deposited in the administration fund established in 39-71-201 to offset 

the costs of administering the program. 

(cl When an application is approved by the department, it is conclusive as to the status of an 

independent contractor and precludes the applicant from obtaining benefits under this chapter. 

(dl The exemption, if approved, remains in effect for 1 year following the date of the department's 

approval. To maintain the independent contractor status, an independent contractor shall annually submit 

a renewal application. A renewal application must be submitted for all independent contractor exemptions 

approved as of July 1, 1995, or thereafter. The renewal application and the $25 renewal application fee 

must be received by the department at least 30 days prior to the anniversary date of the previously 

approved exemption. 

(el A person who makes a false statement or misrepresentation concerning that person's status 

as an exempt independent contractor is subject to a civil penalty of $1,000. The department may impose 

the penalty for each false statement or misrepresentation. The penalty must be paid to the uninsured 

employers' fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section. 

(fl If the department denies the application for exemption, the applicant may contest the denial by 

petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An 

applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with 

the procedure established in 39-51-2403 and 39-51-2404. 

(41 (al A corporation or a manager-managed limited liability company shall provide coverage for its 

employees under the provisions of compensation plan No. 1, 2, or 3. A quasi-public corporation, a private 

corporation, or a manager-managed limited liability company may elect coverage for its corporate officers 

or managers, who are otherwise exempt under subsection I2l, by giving a written notice in the following 
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manner: 

2 Ii) if the employer has elected to be bound by the provisions of compensation plan No. 1, by 

3 delivering the notice to the board of directors of the corporation or to the management organization of the 

4 manager-managed limited liability company; or 

5 (ii) if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by 

6 delivering the notice to the board of directors of the corporation or to the management organization of the 

7 manager-managed limited liability company and to the insurer. 

8 (b) If the employer changes plans or insurers, the employer's previous election is not effective and 

9 the employer shall again serve notice to its insurer and to its board of directors or the management 

10 organization of the manager-managed limited liability company if the employer elects to be bound. 

11 15) The appointment or election of an employee as an officer of a corporation, a partner in a 

12 partnership, or a member in or a manager of a limited liability company for the purpose of exempting the 

13 employee from coverage under this chapter does not entitle the officer, partner, member, or manager to 

14 exemption from coverage. 

15 (6) Each employer shall post a sign in the workplace at the location·s where notices to employees 

16 are normally posted, informing employees about the employer's current provision of workers' compensation 

17 insurance. A workplace is any location where an employee performs any work-related act in the course of 

18 employment, regardless of whether the location is temporary or permanent, and includes the place of 

19 business or property of a third person while the employer has access to or control over the place of 

20 business or property for the purpose of carrying on the employer's usual trade, business, or occupation. 

21 The sign must be provided by the department, distributed through insurers or directly by the department, 

22 and posted by employers in accordance with rules adopted by the department. An employer who purposely 

23 or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation." 

24 

25 

26 

• 
Section 31. Section 39-71-2501, MCA, is amended to read: 

"39-71-2501. Definitions. As used in this part, the following definitions apply: 

27 (11 "Account" means the workers' compensation bond repayment account established in 

28 39-71-2504. 

29 (21 "Department" means the department of revenue provided for in 2-15-1301. 

30 13) "Domestic or household service" means employment of persons other than members of the 
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household for the purpose of tending to the aid and comfort of the employer or members of the employer's 

2 family, including but not limited to housecleaning and yard work but does not include employment beyond 

3 the scope of normal household or domestic duties, such as home health care or domiciliary care. 

4 ~ill "Employee" includes~ 

5 J..el an officer, employee, or elected public official of the United States, the state of Montana, or 

6 any political subdivision of the United States or the state of Montana or any agency or instrumentality of 

7 the United States, the state of Montana, or a political subdivision of the United States or the state of 

8 Montana. The terR'I "eR'lplayoo" alsa insluses~ 

9 J.Q.J. an officer of a corporation~ 

1 O {cl any individual who performs services for another individual or organization having the right to 

11 control the employee as to the services to be performed and as to the manner of performance; and 

12 ig_) all classes, grades or types of employees, including minors and aliens, superintendents, 

13 managers, and other supervisory personnel. 

14 t-4+(.al.(5) (a) "Employer" means,~ 

15 ill O)(Gopt as proyisos in sussastian 14Hs), the person for whom an individual performs or 

16 performed any service, of whatever nature, as an employee of the person,~ 

17 Is) If the persan !Br whaR'I the insivisual perierR'ls or perforR'los the servioe soos not have sontrol 

18 of tho pa•fR'lent of tho wa§BS for the sor>•ise, the terR'I "eR'lployer" R'leans the person who has oontrol of 

19 the P8'fR'IOAt of wa§eS. 

20 (iii a person who pays $1,000 or more in wages within the current calendar year; 

21 (iii) a person who pays $1,000 or more in cash for domestic service in any quarter during the 

22 current calendar year; or 

23 (iv) any individual or organization, including state government and any of its political subdivision 

24 9r instrumentalities, partnership, association, trust, estate, joint-stock company, insurance company, limited 

25 liability company or a limited liability partnership that has filed or registered with the secretary of state, 

26 corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee's 

27 successor, or legal representative of a deceased person that has or had in its employ one or more 

28 individuals performing services for it within this state. 

29 iQ). Any person found to be an employer under Title 39, chapter 51, for unemployment insurance 

30 purposes is considered an employer for old fund liability tax purposes. 
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t&l-J.fil "Federal workers' compensation legislation" means federal legislation that provides an 

2 employee with compensation or remuneration for accidental injury or death. This legislation includes but 

3 is not limited to the Federal Employers' Liability Act, the Federal Employees' Compensation Act, and the 

4 Defense Base Act. 

5 AAill "Ongoing activities" means obligations or occurrences that are continuous, rather than 

6 intermittent or occasional, that exist for a definite period of time during the year, or that are intended to 

7 cover or apply to successive and similar obligations or occurrences. 

8 {-7+1fil "Publicly traded limited partnership" means a business entity that issues shares or similar 

9 ownership interests that are sold or purchased by persons through certified stockbrokers or licensed traders 

10 on a public exchange recognized by the securities exchange commission. 

11 tmifil "State fund" means the state compensation insurance fund. 

12 AAl.1Ql "Tax" or "old fund liability tax" means the workers' compensation old fund liability tax 

13 provided for in 39--71--2503, created to address the unfunded liability for claims for injuries resulting from 

14 accidents that occurred before July 1, 1990. 

15 ++0}(11) (a) "Wages" means all remuneration for services performed in the state of Montana by 

16 an employee for an employer, including the cash value of all remuneration paid in any medium other than 

17 cash. The term does not insl.ido ren::i.ineration 13aid includes but is not limited to the following: 

18 (i) commissions, bonuses, and remuneration paid for overtime work, holidays, vacations, and 

19 sickness periods; 

20 (ii) severance or continuation pay, back pay, and any similar pay made for or in regard to previous 

21 service by the employee for the employer, other than retirement or pension benefits from a qualified plan; 

22 and 

23 (iii) tips or other gratuities received by the employee, to the extent that the tips or gratuities are~ 

24 f:Al: documented by the employee to the employer for tax purposesr 

25 IB) disemsod ev the en::iplover fron::i a tip pool; or 

26 (C} asdod to the s.iston::ier's eill ev the en::iplo\1er. 

27 {a) for sas.ial laser not in tho so.irso of tho 0FA13loyor's trade or e.isinoss 13orforFF1oe in any salondar 

28 EteJarter ey an on::i13loJ'eo .inloss tho sash reFA.inoration 13aia for tho serviso is $1i0 or FAore and the servioe 

29 is 13erforFAod sy an indi¼1id.ial \"ho is rog.ilarly 0FA13loyed BJ' tho 0FA13loyor to 130rforFA tho sorvieo. For 

30 purposes of this wsseetion I 1 0)(al, an 1ndividc1al is sons1derod to so reg.ilarly eFAployod BJ' an eFA13loyer 
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during a salondar ciuartor only if: 

(i) on sash of 24 days dwing the salendar EjUartor, tho individual porforA1s servise not in tho sourso 

of the employer's trade or business for the eA1ployer for some portion of the day; and 

(ii) tho individual was regularly employed, as dotorminos unsar subsostion (1Gl(a)(il, by tho 

employer in the porformanoe ef ser,·iso suring the presesing salonsar ciuartor. 

(b) for sorvioos not in tho oourso of the employer's traso or business, to tho extent that 

roA1unoration is pais in any moaium other than oash, when the payments are in tho form of los§ing or meals 

ans tho payments are reoeives b•; tho employee at tho roEjuost of ans for the senvanionso of the employer; 

(o) to or for an employee as a payment fer or a oontribution tou,,ars the oost of any group plan or 

program that benefits tho employee, inslusing sut not limites to life insuranse, hospitalization insuranso for 

the emplo~•oe or the eA1ployoe·s sepensents, ans employees' slue astivities; 

J.9) The term "wages" does not include: 

li'1 the amount of any payment made by the employer FOR EMPLOYEES, if the payment was made 

under a qualified ralan as defines unaor the provisions of the Internal Re,·enuo Cose estaslished for 

emplo•,ees for: 

ft\) retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE 

PROVISIONS OF THE INTERNAL REVENUE CODE; 

(Bl sickness or accident disability under a workers' compensation policy; 

~) medical or hospitalization expenses in connection with sickness or accident disability, including 

health insurance for the employee or the employee's immediate family; or 

ill) death, including life insurance for the employee or the employee's immediate family; 

ill) compensation in the form of meals and lodging, provided the compensation is not includable 

in gross income for state individual income tax purposes; 

WHilil as pa1,'A1ents distributions from a multiple employer welfare arrangement, as defined in 29 

U. S.C. 1002, to a qualified individual employee; 

tet.ll.Y.l as wages or oompensation, tho taxation of whioh is prohisitos by payments that may not 

be taxed under federal law; or 

+4M JG wages or compensation for services performed by Montana residents outside the borders 

of the state of Montana." 
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Section 32. Section 39-71-2503, MCA, is amended to read: 

2 "39-71-2503. Workers' compensation old fund liability tax. ( 1) (a) There is imposed on each 

3 employer, except an employer whose employees are covered by federal workers' compensation legislation, 

4 a workers' compensation old fund liability tax in an amount equal to 0.28%, plus the additional amount of 

5 old fund liability tax provided in 39-71-2505, of the wages paid for employment as defined in this part by 

6 the employer in the preceding payroll period subject to reporting and remittance requirements contained in 

7 15-30-204,;. 

8 (i) fer the presedin§ payroll perisd fer enipls~·ers susjest ts the paynient sshesuls sontainos in 

9 113 30 2~ 

1 O (iii for the pressEling nisnth for eITTpls·,ers susjest to the paynient soheElule sontainss in 

11 113 30 204(2); and 

12 (iii) for the preseding ~·ear for eITTpleyers susjeot ts the payITTent sshesule osntaines in 

13 1630204I3)Ial. 

14 (b) There is imposed on each employee, except an employee who is covered by federal workers' 

15 compensation legislation, an old fund liability tax, as provided in 39-71-2505, on the employee's wages 

16 paid for employment, as defined in this part. An employer paying wages for ~ 

17 employment, as defined in this part, in Montana shall deduct and withhold the tax from the wages. 

18 (c) (i) There is imposed on each business of a sole proprietor, on each subchapter S. corporation 

19 shareholder, on each partner of a partnership, and on each member or manager of a limited liability 

20 company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each 

21 separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder, 

22 partner, or member or manager derived from ongoing activities. 

23 (ii) The tax imposed in this subsection fil(c) applies only to the ordinary income of a shareholder, 

24 partner, member, or manager as the term "ordinary income" is defined in the Internal Revenue Code. 

25 (iii) Partners of a publicly traded limited partnership are not subject to the tax imposed in this 

26 subsection ill(cl. 

27 (d) A corporate officer of a subchapter S. corporation who receives wages as an employee of the 

28 corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary 

29 income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate 

30 officer's wages. 
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(e) A corporate officer of a closely held corporation who owns stock in a closely held corporation 

2 that meets the stock ownership test under section 542(a)(2) of the Internal Revenue Code and receives 

3 wages as an employee of the corporation is required to pay the old fund liability tax only on the wages 

4 received. The corporation is not liable tor the tax on the corporate officer's wages. 

5 (f) This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred 

6 for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or 

7 bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans 

8 or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 1 2-month 

9 period if the workers' compensation bond repayment account contains on the first day of that period an 

1 0 amount, regardless of the source, that is in excess of the reserve maintained in the account and that is 

11 equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest 

12 that must be paid during that period on the outstanding loans or bonds. 

13 (g) Each employer shall maintain the records that the department requires concerning the old fund 

14 liability tax. The records are subject to inspection by the department and its employees and agents during 

15 regular business hours. 

16 (h) An employee does not have any right of action against an employer for any money deducted 

17 and withheld from the employee's wages and paid to the state in compliance or intended compliance with 

18 this section. 

19 Ii) The employer is liable to the state for any amount of old fund liability taxes, plus interest and 

20 penalty, when the employer fails to withhold from an employee's wages or fails to remit to the state the 

21 old fund liability tax required by this section. 

22 Ii) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member 

23 or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and 

24 penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state 

25 the old fund liability tax required by this section. 

26 (2) All collections of the tax must be deposited as received in the account. The tax is in addition 

27 to any other tax or fee assessed against persons subject to the tax. 

28 131 (al Tax payments and returns required by subsections (1 Ila) and 11 )(b) must be made pursuant 

29 to 15-30-204. The department shall first credit a payment to the liability under 15-30-202 and credit any 

30 remainder to the account provided for in 39-71-2504. 
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lb) Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of 

2 partnerships, and members or managers of limited liability companies must be made with and at the same 

3 time as the returns filed pursuant to 15-30-144 and 1 5-30-241. The department shall first credit a payment 

4 to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the account provided 

5 for in 39-71-2504. 

6 (cl An employer who exceeds either threshold, as defined in 39-71-2501 (5)(a)(ii) or (5)(al(ii1), shall 

7 begin withholding old fund liability tax on or before the last day of the month following the guarter in which 

8 the wages paid exceed the threshold requirement. The employer shall begin reporting and remitting the 

9 employer and employee portions of the old fund liability tax. The report and remittance are due the last 

10 day of the month of the subsequent quarter following the quarter in which the wages paid exceeded the 

11 threshold reguirement. The employer is subject to the quarterly remittance schedule until the department 

12 is able to determine the employer's proper remittance schedule by a review of the employer's first complete 

13 lookback period. 

14 (4) An employer's officer or employee with the duty to collect, account for, and pay to the 

15 department the amounts due under this section who fails to pay an amount is liable to the state for the 

16 unpaid amount and any penalty and interest relating to that amount. 

17 (5) Returns and remittances under subsection 13) and any information obtained by the department 

18 during an audit are subject to the provisions of 16 30 303, [section 1] but the separtment ma~' sisslese 

19 the infermatien to the separtment of labor ans insustry for the purpose of investi9ation and prevention et 

20 nonsomplianse, tax e11asion, trai.s, ans abi.se uneer the unemployment insi.ranse laws, unser 

21 sirsumstanses and senditions that ensi.re the sentini.ed senfieentialit~' of the information. 

22 (6) The department of labor and industry and the state fund shall give the department a list of all 

23 employers having coverage under any plan administered or regulated by the department of labor and 

24 industry and the state fund. The department of labor and industry and the state fund shall update the lists 

25 weekly. The department of labor and industry and the state fund shall provide the department with access 

26 to their computer data bases and paper files and records for the purpose of the department's administration 

27 of the tax imposed by this section. 

28 (7) The provisions of Title 15, chapter 30, that are not in conflict with the provisions of this part 

29 regarding administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, 

30 credits for overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking 
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authority apply to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation 

2 shareholders, to partners of partnerships, to members or managers of limited liability companies, and to the 

3 department." 

Section 33. Section 39-71-2503, MCA, is amended to read: 

4 

5 

6 "39-71-2503. Workers' compensation old fund liability tax. (1) (a) There is imposed on each 

7 employer, except an employer whose employees are covered by federal workers' compensation legislation, 

8 a workers' compensation old fund liability tax in an amount equal to 0.28%, plus the additional amount of 

9 old fund liability tax provided in 39-71-2505, of the wages paid for employment as defined in this part by 

1 O the employer in the preceding payroll period, subject to reporting and remittance requirements contained 

11 in 15-30-204.;, 

1 2 (i) far the preseding payrell peried fer employers s1,1sjest te the pa•fment sshed1,1le sentained in 

1 3 1 e d0 204 ( 1); 

14 (ii) for the prososing month fer employers sYsjost to the pa•tment sshod1cJla sontainod in 

1 5 1 e JO 204 (2); and 

16 (iii) for the proseding year for empleyers subjest to the pa~<ment sshed1,1le sontainod in 

17 1 e 30 204 (3){a). 

18 (b) There is imposed on each employee, except an employee who is covered by federal workers' 

19 compensation legislation, an old fund liability tax, as provided in 39-71-2505, on the employee's wages 

20 paid for employment, as defined in this part. An employer paying wages for ser>«ises performed 

21 employment, as defined in this part, in Montana shall deduct and withhold the tax from the wages. 

22 (c) (i) There is imposed on each business of a sole proprietor, on each subchapter S. corporation 

23 shareholder, on each partner of a partnership, and on each member or manager of a limited liability 

24 company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each 

25 separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder, 

26 partner, or member or manager derived from ongoing activities. 

27 (iii The tax imposed in this subsection ill(c) applies only to the ordinary income of a shareholder, 

28 partner, member, or manager as the term "ordinary income" is defined in the Internal Revenue Code. 

29 (iii) Partners of a publicly traded limited partnership are not subject to the tax imposed in this 

30 subsection 1Jl(c). 
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(d) A corporate officer of a subchapter S. corporation· who receives wages as an employee of the 

2 corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary 

3 income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate 

4 officer's wages. 

5 (el A corporate officer of a closely held corporation who owns stock in a closely held corporation 

6 that meets the stock ownership test under section 542(al(2I of the Internal Revenue Code and receives 

7 wages as an employee of the corporation is required to pay the old fund liability tax only on the wages 

8 received. The corporation is not liable for the tax on the corporate officer's wages. 

9 (fl This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred 

10 for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or 

11 bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans 

12 or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month 

13 period if the workers' compensation bond repayment account contains on the first day of that period an 

14 amount, regardless of the source, that is in excess of the reserve maintained in the account and that is 

15 equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest 

16 that must be paid during that period on the outstanding loans or bonds. 

17 (gl Each employer shall maintain the records that the department requires concerning the old fund 

18 liability tax. The records are subject to inspection by the department and its employees and agents during 

19 regular business hours. 

20 (h) An employee does not have any right of action against an employer for any money deducted 

21 and withheld from the employee's wages and paid to the state in compliance or intended compliance with 

22 this section. 

23 (ii The employer is liable to the state for any amount of old fund liability taxes, plus interest and 

24 penalty, when the employer fails to withhold from an employee's wages or fails to remit to the state the 

25 old fund liability tax required by this section. 

26 (j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member 

27 or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and 

28 penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state 

29 the old fund liability tax required by this section. 

30 (2) All collections of the tax must be deposited as received in the account. The tax is in addition 
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to any other tax or fee assessed against persons subject to the tax. 

2 (3) (a) Tax payments and returns required by subsections 11 )(a) and (1 )(b) are due on or before the 

3 last day of the month following the close of each calendar quarter and must be made pursuant to 

4 15-30-204. The department shall fu.st credit a pa~•ffiont to tho liability unsor 16 30 202 ans orssit any 

5 roA'1ainsor to tho aeeount pro•;idod for in 3Q 71 2604 payments as provided for in [section 2). 

6 (b) Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of 

7 partnerships, and members or managers of limited liability companies must be made with and at the same 

8 time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a payment 

9 to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the account provided 

10 for in 39-71-2504. 

11 (c) An employer who exceeds either threshold, as defined in 39-71-2501 (5l(al(iil or (5\(a\(iiil, shall 

12 begin withholding old fund liability tax on or before the last day of the month following the quarter in which 

13 the wages paid exceed the threshold requirement. The employer shall begin reporting and remitting the 

14 employer and employee portions of the old fund liability tax. The report and remittance are due the last 

15 day of the month of the subsequent quarter following the quarter in which the wages paid exceeded the 

16 threshold requirement. The employer is subject to the quarterly remittance schedule until the department 

17 is able to determine the employer's proper remittance schedule by a review of the employer's first complet., 

18 look back period. 

19 (4) An employer's officer or employee with the duty to collect, account for, and pay to the 

20 department the amounts due under this section who fails to pay an amount is liable to the state for the 

21 unpaid amount and any penalty and interest relating to that amount. 

22 (5) Returns and remittances under subsection (3) and any information obtained by the department 

23 during an audit are subject to the provisions of 16 30 303 [section 1), but tho department rna•( sisolese 

24 tho intorA'1ation to tho sopartrnont of labor ans insustry for tho purpose of in'lostigation ans provontion of 

25 noneornplianoo, ta1, evasion, fraud, ans abuse under tho unornplo•frnent insuranoe laws, under 

26 sirsurnstanoos and oonditions that onsuro tho sontinuod sonfidantiality of tho information. 

27 (6) The department of labor and industry and the state fund shall give the department a list of all 

28 employers having coverage under any plan administered or regulated by the department of labor and 

29 industry and the state fund. The department of labor and industry and the state fund shall update the lists 

30 weekly. The department of labor and industry and the state fund shall provide the department with access 
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to their computer data bases and paper files and records for the purpose of the department's administration 

2 of the tax imposed by this section. 

3 171 The provisions of Title 15, chapter 30, that are not in conflict with the provisions of this part 

4 regarding administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, 

5 credits for overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking 

6 authority apply to the tax, to employers, to employees, to sole proprietors, to. subchapter S. corporation 

7 shareholders, to partners of partnerships, to members or managers of limited liability companies, and to the 

8 department." 

9 

10 Section 34. Section 39-71-2505, MCA, is amended to read: 

11 "39-71-2505. Payment of unfunded liability for injuries resulting from accidents occurring before 

12 July 1, 1990. (1 I The state fund shall pay for the cost of administering and paying claims for injuries 

13 resulting from accidents that occurred before July 1, 1990, not covered by any other funding source, by 

14 borrowing from the reserves accumulated from premiums paid to the state fund, based upon wages payable 

15 on or after July 1, 1990, and invested by the board of investments, from time to time, the amount that the 

16 state fund determines and that the budget director certifies, as provided in 39-71-2354, will be needed to 

17 pay for administering and paying the claims for the ensuing year. 

18 12) la) In January of each year, prior to the start of the following fiscal year, the state fund shall 

19 forward to the budget director information pertaining to the amount that the state fund will borrow for the 

20 ensuing fiscal year to pay for the cost of administering and paying claims for the injuries provided for in 

21 subsection (1 ). In addition, the state fund shall forward to the budget director the schedule of projected 

22 liability payments and cash needs on which the amount to be borrowed is based. The schedule must include 

23 but is not limited to total projected liability payments, loans and bond debt payments, revenue from the old 

24 fund liability tax provided for in 39-71-2503, projected fiscal yearend cash, and the projected fiscal yearend 

25 cash for the year 2007. 

26 (bl (i) There is imposed on each employer a workers' compensation old fund liability tax as provided 

27 in 39-71-2503. The employer old fund liability tax is an amount equal to 0.5% of the employer's payroll 

28 for wages paid in the preceding ealenElar EtUarter payroll period for wages paid for employment, as defined 

29 in this part. 

30 (ii) The employee old fund liability tax is an amount equal to 0.2% of the employee's wages in the 
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preceding salanear q1.arter payroll period for wages paid for employment, as defined in this part. 

2 (iii) The old fund liability tax is an amount equal to 0.2% on the profit of each separate business 

3 of a sole proprietor and on the distributive share of ordinary income of each subchapter S. corporation 

4 shareholder, partner of a partnership, or member or manager of a limited liability company. 

5 (iv) The rate of the employer old fund liability tax determined by this section includes the 0.28% 

6 employer old fund liability tax provided for in 39-71-2503. 

7 (v) (A) The employer old fund liability tax that is in excess of the 0.28% tax provided for in 

8 39-71-2503 terminates at the end of fiscal year 2007. 

9 (B) If the debt service account has sufficient funds to pay outstanding bonds or if no bonds are 

1 O outstanding, the old fund liability tax may not be imposed after the end of fiscal year 2007. 

11 (vi) The old fund liability tax described in this section must be collected and deposited as provided 

12 in 39-71-2503 and 39-71-2504. 

13 (3) If in any January the cumulative projected amount to be borrowed by the state fund from 

14 reserves accumulated from premiums paid to the state fund based on wages payable on or after July 1, 

15 1990, to administer and pay claims for injuries resulting from accidents that occurred before July 1, 1990, 

16 not including any outstanding bonds as of May 13, 1993, exceeds $80 million for the following fiscal year, 

17 the tax rate on the persons subject to the old fund liability tax must be increased by 0.05 % for tile 

18 following fiscal year over the current tax rate. If in any January the projected fiscal yearend cash balance 

19 for the current fiscal year exceeds $25 million, the tax rate on the persons subject to the old fund liability 

20 tax must be reduced by 0.05% from the current tax rate for the following fiscal year. 

21 (41 The total tax on the persons subject to the old fund liability tax may not exceed 0.75%. 

22 15) The budget director shall certify the cash flow projections of the state fund required by this 

23 section and shall notify the department of revenue no later than April 1 of the rate of tax to be collected 

24 pursuant to this section." 

25 

26 

27 

NEW SECTION. SECTION 35. REPEALER. ARM 24.11.831 IS REPEALED. 

28 NEW SECTION. Section 36. Severability. If a part of [this act] is invalid, all valid parts that are 

29 severable from the invalid part remain in effect. If a part of [this act) is invalid in one or more of its 

30 applications, the part remains in effect in all valid applications that are severable from the invalid 
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3 NEW SECTION. Section 37. Saving clause. [This act] does not affect rights and duties that 

4 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

5 act]. 

6 

7 NEW SECTION. Section 38. Codification instruction. (1) [Sections 1 through 5 and 7] are intended 

8 to be codified as an integral part of Title 15, chapter 30, part 2, and the provisions of Title 15, chapter 30, 

9 part 2, apply to [sections 1 through 6 and 7]. 

10 (2) [Section 6] is intended to be codified as an integral part of Title 39, chapter 71, part 25, and 

11 the provisions of Title 39, chapter 71, part 25, apply to [section 6]. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

NEW SECTION. Section 39. Coordination instruction. ill If Senate Bill No. 119 is passed and 

approved, then [section 41, amending 15-30-204, [section 5], amending 39-71-2503, and [section 61, 

amending 39-71-2505 in Senate Bill No. 119, are void. 

(2) IF SENATE BILL NO. 67 IS PASSED AND APPROVED, THEN THE AMENDMENT CONTAINED 

IN 39-71-2503(3)(A) IN [SECTION 271 OF THE REFERENCE COPY OF SENATE BILL NO. 67, RELATING TO 

THE CREDIT OF THE OLD FUND LIABILITY TAX TO THE ACCOUNT PROVIDED FOR IN 39-71-2321. IS 

VOID ON JANUARY 1, 1999. 

21 NEW SECTION. Section 40. Effective dates, (1) [Sections 1, 20 and~ 35 through~ 39 and 

22 this section] are effective July 1, 1997. 

23 (2) [Sections 3 through 7, 9 through 12, 17 through 19, 21~ THROUGH 23, ~ 25 through JG 

24 32, and ~ 34 are effective January 1, 1998. 

25 (3) [Sections 2, 8, 13 through 16, ~ 24, and J.+ 33] are effective January 1, 1999. 

26 -END-

i Legislative 
\services 
L,\f!.ivision 

- 61 - HB 561 




