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| FOR AN ACT ENTITLED "AN AET FURT, ING THE RENEWAL OF STATE GOVEHNMENT BY
N Ve I U NS A A L
AG "

Hi:ﬁwrémzms TH DEFi’NITIONS OF AND EMPLOYMENT' BY REENGlNEEﬂM

RESTRUCTURING, AND COMBINING THE REPORTING AND REMITTANCE OF EMPLOYER TAXE
COORDINATING THE ADMINISTRATION OF THE STATE'S INCOME TAX AND QLD FUND LIABILITY TAX
WITHHOLDING, UNEMPLOYMENT INSURANCE TAX, AND THE EMPLOYERS' SHARE OF THE OLD FUND
LIABILITY TAX SO THAT ALL REPORTS AND REMITTANCES MUST BE MADE TC THE DEPARTMENT OF
REVENUE THEREBY PROVIDING AN EMPLOYER THE CONVENIENCE OF DEALING WITH ONLY ONE STATE
AGENCY; AND AMENDING SECTIONS 15-1-302, 15-2-302, 15-30-207, 15-30-202, 15-30-203,
15-30-204, 15-30-207, 15-30-208, 15-30-209, 37-31-101, 39-51-201, 39-51-204, 39-51-301,
39-51-1109, 39-51-1110, 39-51-1301, 39-51-1303, 39-51-2108, 39-51-2402, 39-71-123, 39-71-401,
39-71-2501, 39-71-2503, AND 39-71-2505, MCA." .

BE {T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Confidentiality. Reports and returns required to be filed under this part

are confidential, subject to the limitations contained in 39-51-603(3} and (4}.

NEW SECTIOM. Section 2. Application and distribution of payments. (1) Except as provided by
rule, tax paymenis including delinquent tax, penalty, and interest must oe applied to the taxpayer’'s
account, prorated on the basis of the amount of each tax due to the amount of the total tax due, and
distributed to the appropriate fund accounts as required by law.

{2) Payment of a penalty assessed for late filing of a report for which there is no tax due for the
period must be applied to the employer’s fiability for the penaities and equally distributed to the fund

accounts specified by law among the tax types the report covers.

NEW SECTION. Section 3. Statute of limitations. {1) in the case of a nonfiled return, the

department may, at any time, audit the employer or estimate the tax due from any information in irs
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possession and issue an assessment %or the amount of the tax, penalty, and interest the department
determines to be due.

(2} If the department determines, pursuant to a review conducted pursuant to 15-30-145, that any
return s incorrect, it may revise the return within 5 years of the due date of the original return, within b
years of the date the return was filed, or 1 year from the date an amended return was filed, whichever is
later.

(3) Notwithstanding the provisions of subsection (2), if an employer purposely or knowingly files
a false or fraudulent return, with intent to evade the tax, the amount of tax, penalty, and interest due may
be determined at any time after the return is filed and collected at any time after it becomes due.

(4) For the purposes of this section, a return filed befare the due date is considered to be filed on
the due date.

(5) The statute of limitations is suspended duiing any time in which an employer-empioyee
relationship determination has been appealed as provided in 15-1-211, and the time for assessment extends

for an additional 1 year from the date the decision becomes final.

NEW SECTION. Section 4. Credits and refunds -- period of limitations. (1} if the department
determines by examination of an employer’s account, or upon claim filed by an employer, that the employer
has averpaid the amount of tax, penalty, or interest, the amount of the overpayment may be refunded to
the emplayer or applied to current or future obligations of any tax, penalty, or interest for any tax contained
in this title at the discretion of the taxpayer.

(2) A credit or refund may be allowed only if the claim is filed or the determinaticn is made within
5 vears of the due date prescribed for filing a report or 1 year from the date of the notification of the
overpayment by the department.

{3) The department shall notity the employer of the overpayment and the credit or refund options
available to the employer. A credit must be applied to the employer account unless directed otherwise by
the employer.

{4) If a claim is disallowed, the department shall notify the employer. The decision disallowing the
claim is subject to review as provided in 15-1-211,

{5) Interest is:

{a) allowed on an overpayment at the same rate as charged for late tax payments under this part;
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{b) payable from the due date of the payment or the date overpayment was verified, whichever
is later;

{c) not payable if the overpayment is applied to current or future obligations with the department.

(6) Interest is not allowed if the overpayment is refunded within 45 days from the date the
employer directs the department to refund the overpayment.

{7) If additicnal information is required to verify the amount of the overpayment, the 45-day period

in subsection (6} does not begin until the information is provided.

NEW SECTION. Section 5. Employment defined and exclusions from definition of employment.
(1) As used in this part "employment”, subject to the provisions of subsection {2}, means the service by
an employee for an employer.

(2y The term "employment” does not include:

(a) household and domestic service in a private home, local college club, or local chapter of a
college fraternity or sorority, except as provided in 15-30-201(4)(c);

(b) service performed by a dependent, as defined in 26 U.S.C. 152, of a sale proprietor for wham
an exemption may be claimed by the employer under the Internal Revenue Cade or service performed by
a sole proprietor’s spouse for whom an exemption based on marital status may be claimed by the sole
proprietor pursuant to 26 U.S.C. 7703;

{c) service performed as a freelance correspondent ar newspaper carrier if the person performing
the service, or a parent or guardian of the person performing the service in the case of a minor, has
previcusly acknowledged or acknowledges in writing that the person performing the service and the service
are not covered for unemployment insurance purposes. As used in this subsection:

{i) "freelance correspandent” is a person who submits articles or photographs for pubiication and
is paid by the article or by the photograph; and

il "newspaper carrier” means a person who provides a newspaper with the service of delivering
newspapers singly or in bundies. The term does not include an employee of the paper who, incidentally
to the employee’'s main duties, carries or delivers papers.

(d) service performed as a licensed real estate broker or salesperson under Title 37, chapter 51;

(e} service performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber

who is licensed under Title 37, chapter 30, and:
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[i) who has acknowledged in writing that the cosmetologist or barber working under contract is not
covered by unemployment insurance and workers’ compensation;

(i) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershap, as defined
in 37-30-101, which contract must show that the cosmetologist or barber:

[A) is free from all control and direction of the owner in the contract;

B} receives payment for service from individual clientele; and

(C) leases, rents, or furnishes all of the cosmetologist’s or barber’'s own equipment, skills, or
knowtedge; and

(iii} whose contract gives rise to an action for breach of contract in the event of contract
termination. The existence of a single license for the cosmetology salon or barbershop may not be
construed as a lack of freedom from control or direction under this subsection.

(f) casual labor not in the course of an employer's trade or business performed in any calendar
quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by
an individual who is regularly employed by the employer to perform the service. "Regularly employed”
means that the service is performed during at least 24 days in the same guarter.

(g} service performed by sole proprietors, working members of a partnership or a limited liability
partnership, or members of a member-managed limited liability company that has filed articles of
arganization with the secretary of state;

(h) service performed for the instaliation of floor coverings if the installer:

(i} bids or negotiates a contract price based upan wark performed by the yard or by the job;

li} is paid upon completion of an agreed-upon portion of the job or after the job is completed;

{it) may perform service for anyone without limitation;

liv} may accept or reject any job;

(vi furnishes substantially all tools and eguipment necessary to provide the service; and

{vi) works under a written contract that:

{A] gives rise 10 a breach of contract action if the installer or any other party fails to perform the
contract obligations;

{B} states that the installer is not covered by unemployment insurance; and

{C) requires the installer to provide a current workers’ compensation policy or to obtain an
exemption from workers’ compensation requirements;
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{i) service performed by a direct seller. As used in this subsection, "direct selier” means a person:

{i) who selis, or offers for sale, a tangible consumer product, including but not limited to cosmetics,
vacuum cleaners, and cleaning products at the home of the consumer;

(i) whose pay is determined by the gquantity of product sold; and

(ili) who works under a written contract that states the person will not be treated as an employee;

(j) service performed by a petroleum land professional. As used in this subsection, "petroleum land
professional” means a person who:

(i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in
negotiating a business agreement for the explaration or development of minerals;

(ii} is paid for service that is directly retated to the completion of a contracted specific task rather
than on an hourly wage basis: and

(iii} performs all service as an independent contractor pursuant to a written contract;

(k) service performed by an ordained, commissioned, or licensed minister of a church in the exercise
of the church’s ministry or by a member of a religious order in the exercise of duties required by the order;

() service performed by an individual receiving rehabilitation aor remunerative work in a facility
conducted for the purpose of carrying out a program of rehabilitation for those individuals whose earning
capacity is impaired by age or physical ar mental deficiency or injury or providing remunerative work for
individuals who, because of impaired physical or mental capacity, cannot be readily absorbed in the
competitive labor market;

(m) service performed as part of an unemployment work-relief or work-training program assisted
or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the
state by an individual receiving work reiief or work training;

{n) service performed by an inmate of a state prison ¢r other state correctional or custodial
institution;

{o) service by an individual who is sentenced to perform court-ordered community service or similar
work;

{p} service performed for aid or sustenance only;

{q} active service as members of the regular armed forces of the United States, as defined in 10
J.5.C. 101(33);

(r} agricultural labor; or
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is} service performed by an independent contractor.

NEW SECTION. Section 6. Employment defined and exclusions from definition of employment,
(1) As used in this part "employment”, subject to the provisions of subsection {2), means the service by
an employee for an employer.

12) The term "employment” does not include:

‘a) household and domestic service in a private home, local college club, or local chapter of a
college fraternity or sorority, except as provided in 39-71-2501(4)(c}:

b} service performed by a dependent, as defined in 26 U.S.C. 1562, of a sole proprietor for whom
an exemption may be claimed by the employer under the Internal Revenue Code or service performed by
a sole proprietor’s spouse for whom an exempticn based on marital status may be claimed by the sole
proprietor under 26 U.S.C. 7703;

{c) service performed as a freelance correspondent or newspaper carrier if the person performing
the service, or a parent or guardian of the person perfarming the service in the case of a minor, has
previously acknowledged or acknowledges in writing that the person performing the service and the service
are not covered for unemployment insurance purposes. As used in this subsection: ‘

iy "freelance correspondent” is a person wha submits articles or photographs for publication and
is paid by the article or by the photograph; and

i) "newspaper carrier” means a person who provides a newspaper with the service of delivering
newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally
to the employee’s main duties, carries or delivers papers.

id) service performed as a licensed real estate broker or salesperson under Title 37, chapter 51;

te) service performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber
who is licensed under Title 37, chapter 30, and:

11} who has acknowledged in writing that the cosmetologist or barber wha is working under contract
is not cavered by unemployment insurance and workers' compensation;

{ii) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined
in 37-30-101, which contract must show that the cosmetologist or barber:

{A) is free from all control and direction of the owner in the contract;

{B) receives payment for service from individual clientele: and
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(C) leases, rents, or furnishes all of the cosmetologist’s or barber’'s own equipment, skills, or
knowledge:; and

{iiil whose contract gives rise to an action for breach of contract in the event of contract
termination. The existence of a single license for the cosmetology salon or barbershop may not be
construed as a lack of freedom from control or direction under this subsection.

{f} casual labor not in the course of an employer’'s trade or business performed in any calendar
quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by
an individual who is regularly employed by the empioyer to perform the service. "Regularly employed”
means that the service is performed during at least 24 days in the same quarter.

(g} service performed by sole proprietors, working members of a partnership or a limited liability
partnership, or members of a member-managed limited liability company that has filed articles of
organization with the secretary of state;

(h} service performed for the instailation of floor coverings if the installer:

{i) bids or negotiates a contract price based upon work performed by the yard or by the job;

{ii) is paid upon completion of an agreed-upon portion of the job or after the job is completed;

{ily may perform service for anyone without limitation;

{iv) may accept or reject any job;

{v} furnishes substantially all tools and equipment necessary to provide the service; and

{vi) works under a written contract that:

{A} gives rise to a breach of contract action if the instailer or any other party fails to perform the
contract obligations;

{B} states that the installer is not covered by unerﬁpioyment insurance; and

(C) requires the installer to provide a current workers’ compensation policy or to obtain an
exemption from workers’ compensation requirements;

(i} service performed by a direct seller. As used in this subsection, "direct seller" means a person:

{i) who sells, or offers for sale, a tangible consumer product, including but not limited to cosmetics,
vacuum cleaners, and cieaning products at the home of the consumer;

(i} whose pay is determined by the quantity of product sold; and

(ili) who works under a written contract that states the person will not be treated as an employee;

(j} service performed by a petroleum land professional. As used in this subsection, "petroleum fand
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professional” means a person who:

{iy 1s engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in
negotiating a business agreement for the exploration or development of minerals;

{ii} is paid for service that is directly refatad to the completion of a contracted specific task rather
than on an hourly wage basis; and

(iin) pérforms all service as an independent contractor pursuant to a written contract;

(k) service performed by an ardained, commissioned, or licensed minister of a church in the exercise
of the church’s ministry or by a member of a religious order in the exercise of duties required by the order;

(I} service perfarmed by an individual receiving rehabilitation or remunerative work in a facHity
conducted for the purpose of carrying out a program of rehabilitation for those individuals whose earning
capacity is impaired by age ar physical or mental deficiency or injury or providing remunerative work for
individuals who, because of impaired physical or mental capacity, cannot be readily absorbed in the
competitive labor market;

(m) service performed as part of an unemployment work-relief or work-training program assisted
or financed in whale or in part by a federal agency or any agency of a state or political subdivision of the
state by an individual receiving work relief or work training; v

{n) service performed by an inmate of a state prison or other state correctional or custodial
institution;

{o) service by an individual who is sentenced to perform court-ordered community service or similar
work;

{p) service performed for aid or sustenance only; or

{q) service performed by an independent contractor.

NEW SECTION. Section 7. Special review procedure for certain tax issues that involve

unemployment insurance benefit claim -- notice -- appeal. (1} As used in this section, the following
definitions apply:

(a} "Administrator” means the administrator of the income and miscellanecus tax division,
department of revenue.

(b} "Board" means the state tax appeal board established by 15-2-101.

(c) "Claimant” means an individual who has filed a claim for unemployment insurance benefits
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under Title 33, chapter 51, and has asserted that the individual's employer inaccurately or incompletely
reported the individual’s wages.

(d) "Employer” means an employer as defined in 39-51-202, that has a potential tax liability arising
from the inaccurate or incomplete reporting of a claimant’s wages.

(e) "Interested party” means the claimant, the employer, or the department of labor and industry.

{2) (&} The department shall promptly investigate whether wages earned hy the claimant were
praperly reported by the employer. Upon completion of the investigation, the department shall issue a
written determination stating whether the wages were properly reported and, if not, the correct amount
of reportable wages earned by the claimant. A copy of the determination must be mailed to each interested
party at the last-known address of each party.

{b) The determination is final uniess an interested party, within 10 calendar days of the mailing of
the determination, makes a written application for reconsideration of the determination or makes a .written
appeal of the determination. A late-filed application for reconsideration may be accepted by the department
upon a showing of good cause in writing.

{c) The written application or appeal must specify the reasons for the application or appeal and
provide any other information relevant to the application or appeal.

{d) An interested party may appeal the reconsideration of a determination by making a written
appeal within 10 calendar days of the mailing of the notice of the redetermination. A late-filed application
for reconsideration may be accepted by the department upon a showing of good cause in writing.

{3} (a) Upon appeal of a determination or redetermination, the administrator or a person appointed
by the administrator shall hold an informal hearing that may be conducted by telephone or video
conference. After the hearing, the administrator or a designee shail promptly make findings of fact and
conclusions of law and affirm, modify, reverse, or remand the determination or redetermination. A copy
of the decision, with supporting findings of fact and concl‘usions of taw, must be mailed to each interested
party at the last-known address of each party.

{b) (iy The decision is binding on the interested parties unless a written appeal is made to the board.
The appea! must be filed with the board within 10 calendar days after notice of the decision was mailed.
A late-filed application for reconsideration may be accepted by the board upon a showing of good cause
in writing.

(iiy If the decision becomes finai, the department shall proceed as provided in subsection (5).
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(4) ta) An appeal to the board, pursuant to 15-2-302, is initiated by filing a complaint with the
board. The board shall promptly mail a copy of the complaint to each interested party at the last-known
address of each party.

(b} Any interested party who wants to file an answer must do so within 10 calendar days after the
board mails a copy of the complaint. An answer up to 10 days late may be accepted by the board upon
a showing of good cause in writing.

{c) The decision of the board is final and binding upon all interested parties unless reversed or
modified by judicial review. Proceedings for judicial review under this section are subject to the provisions
of the Montana Administrative Procedure Act.

{5) When the department’s decision becomes final, whether as the result of appeal, judicial review,
or the iapse of time during which to take an appeal, tha interested parties are bound by the decision and
may not contest any issue that was decided as part of the decision either administratively or judicially. An
employer who is determined to have inaccurately or incompletely reported wages may not contest the issue
of whether wages should have been reported, or the amount of the wages that should have been reported,

once the department assesses taxes on those wiages,

Section 8. Section 15-1-302, MCA, is amended to read:

"15-1-302. Witnesses -- oaths, contempt, and fees. (1} Qaths to witnesses in any investigation
by the department may be administered by the director of revenue or his the director’s agent.

{2) (a) ‘e-ecase—any If_a witness shal—+ai fails to obey apy a summoens to appear before the
department or shalretuse refuses to testify or answer any material question or to produce records, books,
papers, or documents when required to do so, such-{fature-orrefusalshall-bereported-to-the—atierrey
gererab-whe the department shall thereupoen institute proceedings in the preper district court to compel
obedience to aay a2 summons or order of the board or to punish the witness for sgeh neglect or refusal to

obey the summons.

(b} As required by 15-30-209, the department, in addition to instituting proceedings to compel

obedience to a summons or order shall, as a part of the proceedings, request the court to issue an order

requiring the payment of ail penalties assessed for the employer’s failure to report.

{3) Amy A person who shat—testdy testifies falsely in any material matter under consideration by
the department shalbe is guilty of perjury and shall be punished accordingly.
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{4} Witnesses attending an _investigation by the department shal must receive hke the same

compensation as witnesses in the district court. Sseh The compensation shalt must be charged to the

preper apprepriation for the department.”

Section 9. Section 15-2-302, MCA, is amended to read:

"15-2-302. Direct appeal from department decision to state tax appeal board -- hearing. (1) A
person may appeal to the state tax appeal board a final decision of the department of revenue involving:

{a) property centrally assessed under chapter 23 ef-this-title;

{b) classification of property as new industrial property;

{c) any other tax, {other than the property tax}, imposed under this title; or

(d) any other matter in which the appeal is provided by law.

(2} {a] Fhe Except as provided in subsection (2)(b), the appeal is made by filing a complaint with
the board within 30 days following receipt of notice of the department’s final decision. The complaint must
set forth the grounds for relief and the nature of reliet demanded. The board shall immediately transmit a
copy of the camplaint to the department.

{b) An appeal from the department’s determination of whether wages earned by an unemployment

insurance benefit claimant were properly reported to the department is initiated by filing a complaint with

the board within 10 days following receipt of notice of the department’s final determination. The board shall

promptly mail a copy of the complaint to each interested party at the last-known address of each party.

(3} The department shall file with the board an answer within 30 days following filing of a

complaint_or_in cases involving a determination of whether wages earned by an unemployment insurance

benefit ctaimant were properly reported to the department, any interested party as defined in [section

7{1]{e}l and the department may file an answer with the board within 10 days after receipt of a copy of

the compiaint filed with the board, and at that time mail a copy to the complainant. The answer must set

forth the department’s response to each ground for and type of relief demanded in the complaint.

(4} (a) Fhe Except as provided in subsection (4}{b}, the board shall conduct the appeal in

accordance with the contested case provisions of the Montana Administrative Procedure Act.

{b) iy An appeal regarding the determination of whether wages earned by an unemployment

insurance claimant were properly reported to the department, the appeal must be conducted informally and

may, in the discretion of the board, be conducted by telephone or other electronic means. The appeal is
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not a contested case under provisions of the Montana Administrative Procedure Act. The board, in

conducting the hearing or making its decision, is not bound by the Montana Rules of Evidence.

{ii) The board shall make its final decision within 45 days of the date the appeal is received by the

board.

(5) The decision of the state tax appeal board is final and binding upon all interested parties uniess
reversed or modified by judicial review. Proceedings for judicial review of a decision of the state tax appeal
board under this section are subject to the provisions of 15-2-303 and the Montana Administrative

Procedure Act to the extent that it does not contlict with 15-2-303."

Section 10. Section 15-30-201, MCA, is amended to read:

"15-30-201. DBefinitions. When used in 15-30-201 through 15-30-209, the following definitions
apply:

(1) "Agricultural jabor” means all services performed on a farm or ranch in connection with
cultivating the soil or in connection with raising or harvesting any agricultural or horticultural commodity,
including the raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry,
and fur-bearing animals and wildlife.

{2) "Domestic or household service” means employment of persons other than members of the

household for the purpose of tending to the aid and comfort of the employer or members of the emplover’s

family, including but not limited to housecleaning and vard work but deoes not include employment beyond

the scope of normal household or domestic duties such as home health care or domiciliary care.

£21(3) "Employee" means;

{a) an officer, employee, or elected public official of the United States, the state of Montana, or
any political subdivision of the United States or Meontana or any agency or instrumentality of the United
States, the state of Montana, or a politicaléubdivision of the United States or Montana—Fheterm—also
rehrdes;

{b) an officer of a corporation-;

{c} any individual who performs services for another individual or organization having the right to

control the employee as to the sarvices to be performed and as to the manner of performance:

{d) all classes, grades, or types of employees including minors and aliens, superintendents,

managers, and other supervisory personnel.
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+3({4) "Employer” means:

{a) the person for whom an individual performs or performed any service, of whatever nature, as

(b) a person who pays $1,000 or more in wages within the current calendar year;

(c} _a person who pays $1,000 or more in cash for domestic or household service in any quarter

during the current calendar year;

(d) any individual or organization, including state government and any of its politicai subdivisions

orinstrumentalities, partnership, association, trust, estate, joint-stock company, insurance company. limited

liahility company or a limited liability partnership that has filed with the secretary of state, or daomestic or

foreiqn corporation or the receiver, trustee in bankruptcy, trustee or the trustee’s successor, or leqgal

representative of a deceased person who has or had in its employ one or more individuals performing

services for it within this state; or

(e} any person found to be an employer under Title 39, chapter 51, for unemployment insurance

purposes is considered an employer for state income tax withhelding purposes.

43{5) "Independent contractor” means an individual who renders service in the course of an
occupation and.

(a} has been and will continue to be free from control or direction over the performance of the
services, both under contract and in fact; and

(b) Is engaged in an independently established trade, occupation, profession, or business.

{6}(8) "Lookback period" means the 12-month period ending the preceding June 30.

{847) {a) "Wages", unless specifically exempted under subsectian {7}(b} means all remuneration;
etherthanfeespaid-to-a-public-effieial; for services performed by an employee for the employer, including
the cash value of all remuneration paid in any medium other than cash, exeepi—that—the—terr-dees—not
welederemunerationpaid: and includes but is not limited to the following:

(i) commissions, bonuses, and remuneration paid for overtime work, holidays, vacations and

sickness periods;

{ii) severance or continuation pay, back pay, and any similar pay made for or in regard to previous

service by the employee for the employer, other than retirement or pension benefits from a qualified plan:
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and

(iii) except those tips that are exempted in subsection {7)(b){v), tips or other gratuities received by

the employee, to the extent that the tips or gratuities are:

(A) documented by the employee to the employer for tax purposes;

(B} disbursed by the employer from a tip pool; or

{C) added to the customer’s bill by the employer.
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18 fb) The term "wages" does not inciude:

19 (i) the amount of any payment made by the employer if the payment was made pursuant to a

20 qualified plan as defined under the provisions of the Internal Revenue Code established for employeeas for:

21 (A} retirement or pension;
22 (B) sickness or accident disability under a workers’ compensation policy:
23 (C) medical or hospitalization expenses in connection with sickness or accident disability, includipg

24 health insurance for the employee or the employee’s immediate family; or

25 {D} death, including life insurance for the empioyee or the employee’s immediate family;

26 il cempensation in the form of meals and lodqging, provided the compensation is not includable
27 in_gross income for state individual income tax purposes;

28 (i) _distributions from a muitiple employer welfare arrangement, as dsfined in 29 U.S.C.

29 1002{40){A}, to a qualified individual employee;

30 {iv) payments made by an employee to any group plan or program to the extent that the payments
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are not taxable for state income tax purposes;

{v) tips or gratuities that are in accordance with 26 U.S.C. 3402(k) or service charges that are

covered by 26 U.S.C. 3401 of the Internal Revenue Code, as amended and applicable on January 1, 1983,

received by persons for services rendered by them to patrons of premises licensed to provide food,

beverage, or lodging; or

{vi} payments that may not be taxed under federal law."”

Section 11. Section 15-30-202, MCA, is amended to read:
"15-30-202., Withholding of tax from wages. [1}] Each employer making payment of wages for

employment as defined in [section 5] shail withhold from wages a tax determined in accordance with the

withholding tax tables prepared and issued by the department. Rersers—eractive-serviceoasrrerbers-of

{2) Anemployer who maintains two or mare separate establishments within this state is cansidered

to be a single employer for the purposes of this part.”

Section 12. Section 15-30-203, MCA, is amended to read:

"15-30-203. Employer liable for withhelding employment taxes. (1) Each employer is liable for the

reports and payments required by 15-30-204, the amounts required to be deducted and withheld under this

part, and the amounts plus interest due on the amounts are a tax. With respect to the tax, the employer
Is the taxpavyer.

{21 The officer or employee of a corporalion whose duty it is to coilect, truthfully account for, and
pay to the state the amounts withheld from the corporation’s employees and who fails to pay the
withholdings is liable to the state for the amcunts withheld and the penalty and interest due on the

amounts.

{3) (a) Each officer or employee of the corporation is individually liable along with the corporation

for filing reports to the extent that the officer ur_employee has access to the requisite recards and for

unpaid taxes, penaities, and interest upen a determination that the officer or employee:

{i) possessed the authority, duty, and responsibility to file reports and pav taxes on behalf of the

corporation;
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(i) _possessed the authority on behalf of the corporation to direct the filing of reports and payment

of taxes hy other employees or agents of the corporation; or

{iii} possessed the authority on behalf of the corporation for directing the filing of tax reports or

the payment of other corporate obligations and exercised that authority resulting in the corporation’s tailure

1o file reports required by this part or pay taxes due as required by this part.

{b) The'department is_not limited to considering the elements set forth in subsection (3){a) to

establish individual liability and may consider any other available information.

{4) In the case of a corporate bankruptey, the liahility of the individual remains unaffected by the

discharge of penalty and interest against the corporation. The individual remains liable for any reports and

the amount of taxes, penaities, and interest unpaid by the gorporation.

(5} For the purpose of determining liability for the filing of reports and the remittance of taxes,

penalties, and interest owed under this part, a member-managed limited liability company must be treated

as a partnership with liahility for filing reports and remitting taxes, penalties, and interest owed extending

to each member whao was a member at the time the report or taxes were due.

{6) For determining personal liability for the failure to file reports and remit taxes, penalties, and

interest owed by a manager-managed limited liability company, the managers of the limited liability

company are jointly and severally liable along with the timited liability company for reports and any taxes,

penalties, and interest owed.

(7) Far determining personal liability for the failure to file reports and remit taxes, penalties, and

interest owed by a limited liability partnership, the partners of the limited ligbility partnership are jointly and

severally liable, along with the limited liability partnership, for reports and any taxes, penalties, and interest

due.

+34{8) If the employer fails to deduct and withhold the amounts specified in 15-30-202 and
thereatfrer the tax against which the deducted and withheid amounts would have been credited is paid, the

amounts required to be deducted and withheld may not be collected from the employer.”

Section 13. Section 15-30-204, MCA, is amended to read:

"15-30-204. Weekly-moenthly-oranndalpayment Reporting and remittance requirements. +H-A+#
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(1) For the purposes of this section, employers shall remit their taxes in accordance with the

appropriate remittance schedule as follows:

{a) Employers whose total liability for state income tax withholding during the preceding lookback

period was $12,000 or maore shall remit on_an "accelerated schedule", which is the same as the employer’s

federal due dates for federal tax deposits.

{b) Employers whose total liability for state income tax withholding during the preceding lookback

period was less than $12,000 but more than $1,199 shall remit on a "monthly schedule” for which the

remittance due date is on or before the 15th day of the month following the payment of wages.

{c) Employers whose total liability far state income tax withholding during the preceding lookback

period was less thap_$1,200 shall remit on a "quarterly schedule" for which the remittance due date is on

ar_befare the last day of the month following the close of each calendar quarter.

{g) _Employers who are not subject under Title 39, chapter 51, for unemployment insurance and

whose total liability for state income tax withholding, or if state income tax withholding is not required,

whose total liability for old fund liability tax during the preceding logkback period was less than $1,200,
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may remit on an "annual schedule" for which the remittance is due on or befare February 28 of the vear

following payment of wages.

(2) {a) Every employer is required to file a report quarterly in the form required by the department.

(b} The report is due on or before the last day of the month follpwing the close of the calendar

quarter.

(c} An employer who is not subject under Title 39, chapter 51, to unempioyment insurance may

elect to file an annual report on or before February 28 for the preceding calendar vear.

{d} An employer who has no payroll during a quarter may elect to report "no wages paid this

guarter” using aiternative reporting methads provided in department rules.

(e} An employer, in addition to the scheduled reports and remittances, must file the annual report

and wage statements as_required by 15-30-207.

(3) {(a) Except as provided in subsection (3)(q), payments are due_as reguired according to the

remittance schedule for each emplover.

te}b} If an employer subject to the provisions of this subsection &3} (1)(d} does not file-theanraal
return-reguired-by-subseetiont3Hal comply with the requirements of this section, the employer is may be
subject 10 the paymentand-tingprovisions—ef quarterly reporting schedule provided in subsection (2)(a)

and to the guarterly remittance schedule provided in subsection {1)(c} until the department determines from

the employer’s subsequent filing and payment history that the employer will file and remit in a timely
fashion.

HHat{cl On or before November 1 of each year, the department shall notify the employers subject
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to the provisions of this section of the employers’ remittance schedules for the following calendar year
based upon the department’s review of the preceding lookback pertod.
{Hd) A Except as provided in subsection (3)(g), a new employer or an employer with no filing

history is subject to the-previsions-ofsubsection-2} the quarterly remittance schedute in subsection {1)(c)

until the department is able to determine the employer’s proper remittance schedule by a review of the
employer’s first complete lookback period.

(e} An employer who is subject to the quarterly schedule in subsection (1)i{c) may elect 10 remit

payments on a more frequent basis. An employer who is on an annual schedule may elect to remit monthly

or quarterly payments.

(f} An empioyer wha exceeds either threshold as defined in 15-30-201{4}{b}) and (4}{c), must begin

withholding state income tax on or before the last day of the month following the quarter in which the

wages paid exceeded the threshold requirements. The employer is subject 1o the guarterly remittance

schedule until the department is able to determing the employer's proper remittance schedule by a review

of the emplovyer’s first complete lookback perioc.

{g) An employer who is not subject to_ unempioyment insurance under Title 39, chapter 51, and

whose estimated annual state income tax withholding, or if state income tax withholding is not required,

whose estimated old fund liability tax, is not expected to exceed $1,199 for the calendar year may rermit

according to the annual schedule and report annually on or before February 28.

(h) An employer may use alternative remittance methods in conjunction with_the department's

electroni¢c remittance program in accordance with department rules.

£53(4) If the department has reason to believe that collection of the amount of any tax withheld is

in jeopardy, it may proceed as provided for under +6-36-312-with-respectto-jcopardy-assessments—of
reome-tax 15-1-703.

{5} Each emplover shall keep true and accurate payroll records containing the information that the

department may prescribe by rule. Those records must be open to inspection and audit and may be copied

by _the department or its authorized representative at_any reasonable time and as often as may be

necessary. An employer whg maintains its records outside Montana shall furnish copies of those records

to the departrment at the employver's expense.”

Section 14. Section 15-30-207, MCA, is amended to read:
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"15-30-207. - Annual statement by employer. (1) Every employer shall, on or befare February 28
in each vear, file with the department a wage and tax statement for each employee in suek the form and
summarizing sweh information as the department requires, including the total wages paid to the emplovee

during the preceding calendar year or any part thereef of the calendar vear and showing the total amount

of the federal income tax deducted and withheld from suebh the wages and the total amount of the tax
deducted and withheld therefrem from the wages under the provisions of 15-30-201 through 15-30-209
and 39-71-2503.

{2) The annual statement filed by an employer with respect to the wage payments reported

constitutes full compliance with the requirements of 15-30-301 relating to the duties of information agents,

and me additional information return is not required with respect to sueh the wage payments.

Section 15. Section 15-30-208, MCA, is amended to read:
"15-30-208. Withheld taxes held in trust for state ——warrants-to-sellest. {h Every empioyer who
deducts and withholds any amounts under the provisions of 15-30-201 through 15-30-209 shall hoid the

same amounts in trust for the state of Montana.
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4 Section 16. Section 15-30-209, MCA, is amended to read:

5 "15-30-209. Violations by employer -- penalties, interest, and remedies. (1) H-ary-emplovershall
6

7

B

9
10
11
12
13

14 in_any consecutive 3-year period that an_employer files a report or remits a tax after the due date, the

15 department shall issue a warning notice explaining to the empioyer that the employer failed to file a report

16 on the due date as required by law and, if applicable, that the employer failed to remit the tax on the due

17 date as required by law and the department shall notify the employer of the consequences of any further

18 subsequent late-reporting or tate remittance.

19 {2) {a) A late report penaity may not be assessed if an emplover files the late report prior to the

20 issuance of a notice of delinquent repaort.

21 (b) If the report is not received prior to the issuance of a notice of delinquent report, a $50 penaity

22 must be assessed at the same time the notice is issued.

23 {3) {a) Taxes unpaid on the date on which they are due and payable are subject to a penalty of 2%

24 per month, or any portion of a month, on the late paid tax with a maximum penalty of 24 %.

25 (o] A late pavment penalty may be suspended if an acceptable payment agreement is made between

26 the department and the employer. An emplover’s failure to meet the terms of the payment adqreement voids

27 the suspension and the penalty must be recomputed from the due date on the unpaid tax.

28 {4} An employer must be assessed interest at the rate of 18% a year, computed at 1 1/2% a

29 month or fraction of a month, on any remaining unpaid tax required to be paid.

30 {5} (a} A subpoena penalty of $50 must be assessed whenever, as the result of a refusal of an
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emplover to furnish wage information or pay taxes on time, the department issues a subpoena pursuant

to 15-1-302, to obtain wage information or make a summary or jeopardy assessment pursuant to 15-1-703,

(6] K an emplover fails to honor the subpoena provided in subsection {5){a), an additional $100

penalty must be added to the liability.

(6] In_addition to any other penalty provided by law, the failure of an emplover to furnish a wage

and tax statement as required by 15-30-207(1) subjects the employer to a penalty of $5 for each failure

with a minimum of $50.

{(7) Penalties may be wajved by the department upon a showing of good cause by the employer.

The penalty may be collected in the same manner as are other tax debts including a tax lien.

(8) If any tax imposed by this chapter or any portion of the tax is not paid when due, the

department may {ssue a warrant for distraint as provided in Title 16, chapter 1, part 7. The priority date

of the tax lien created by filing the warrant for distraint is the date the tax was due as indicated on the

warrant for distraint.

{8) The tax lien provided for in subsection {8} is not valid against any third party owning an interest

in the real or personal property whose interest is recorded prior to the filing of the warrant for distraint if

the third party receives from the most recent grantgr of the interest an affidavit stating that all taxes,

assessments, penaities, and interest due fragm the grantor have been paid.

(10) A grantor who signs and delivers to the third party an affidavit as provided in subsection {9}

is subject to the penalties imposed by 15-30-321(3) if any part of the affidavit is untrue. Notwithstanding

the provisions of 15-30-321(3), the department may bring an action as provided in that subsection in the

name of the state to recover the civil penalty and any delingquent taxes.

{2+11) Al of the remedies available to the state for the administration, enforcement, and collection
of income taxes shat-be are availabie and shalt apply to the tax required to be deducted and withheld under

the provisions of 15-30-201 through 15-30-208 unless otherwise specifically addressed in this part."”

Section 17. Section 37-31-101, MCA, is amended to read:

"37-31-101. Definitions. Unless the context requires otherwise, in this chapter, the following
definitions apply:

{1) "Board" means the board of cosmetologists provided for in 2-15-1857.

(2) "Booth" means any part of a cosmetology salon or manicuring salon that is rented or leased
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for the performance of cosmetologist services, as specified in 39-51-20483-HH(1)(e).

{3) "Cosmetology salon” means premises, building, or part of a building in which is practiced a
branch or combinaticn of branches of cosmetology or the occupation of a hairdresser and cosmetician or
cosmetologist and that must have a manager-operator in charge.

{4) "Department” means the department of commerce provided for in Title 2, chapter 15, part 18.

(5) "Manicuring” includes nail care of the hands and feet and the application and maintenance ot
artificial nails.

(6) "Manicuring salon" means premises, a building, or part of a building in which the art of
manicuring is practiced.

{7) "Practice and teaching of cosmetclogy"” means work included in the terms "hairdressing”.
"manicuring”, and "beauty culture” and performed in cosmetology salons, in beoths, or by itinerant
cosmetologists, which work is done for the embellishment, cleaniiness, and beautification of the hair, scalp,
face, arms, feet, or hands. The practice and teaching of cosmetology may not be construed to include
itinerant cosmetologists who perform their services without compensation for demonstration purposes in
any regularly established store or place of business holding a license from the state of Montana as a store

or place of business.”

Section 18. Section 39-51-201, MCA, is amended to read:

“39-51-201. General definitions. As used in this chapter, unless the context clearly réquires
otherwise, the following definitions apply:

{1) "Annual payroli" means the total amount of wages paid by an emplayer, regardiess of the time
of payment, for empioyment during a calendar year.

{2) "Baseperiod” means the first 4 of the last 5 completed calendar quarters immediately preceding
the first day of an individual’s benefit year. However, in the case of a combined-wage claim pursuant to
the arrangement approved by the secretary of labor of the United States, the base period is the period
applicable under the unemployment law of the paying state. For an individual who fails to meet the
qualifications of 39-61-2105 or a similar statute of another state because of a temporary total disability,
as defined in 39-71-116, or a simitar statute of another state or the United States, the base period means
the first 4 quarters of the last 5 quarters preceding the disability if a claim for unemployment benefits is

filed within 24 manths of the date on which the individual’s disability was incurred,
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(3) "Benefits" means the meney payments payable to an individual, as provided in this chapter,
with respect to the individual's unemployment.

(4) "Benefityear"”, withrespect to any individual, means the 52-consecutive-week period beginning
with the first day of the calendar week in which the individual files a valid claim for benefits, except that
the benefit year is 53 weeks if filing a new valid claim would result in overiapping any quarter of the base
vear of a previously filed new claim. A subsegquent benefit year may not be established until the expiration
of the current benefit year. However, in the case of a combined-wage claim pursuant ta the arrangement
approved by the secretary of labor of the United States, the base period is the period applicable under the
unemployment law of the paying state.

{5) "Board" means the board of labor appeals provided for in Title 2, chapter 15, part 17.

{6) "Calendar quarter” means the period of 3 consecutive calendar months ending on March 31,
June 30, September 30, or December 31.

{7} "Contributions" means the money payments to the state unemploymentinsurance fund required
by this chapter but does not include assessments under 39-51-404(4).

(8) "Department” means the department of iabor and industry provided for in Title 2. chapter 15,
part 17.

{9) "Domestic or household service" means employment of persons other than members of the

household for the purpose of tending to the aid and comfort of the employer or members of the employer’s

family, including but not limited to housecleaning and vard work but does not include empleyment beyond

the scope of normal household or domestic duties such as home health care or domiciliary care.

£3(10) "Employing unit" means any individual or organization {including the state government and
any of its poiitical subdivisions or instrumentalities), partnership, asscciation, trust, estate, joint-stock
company, insurance company, limited liability company that has filed with the secretary of state, or
corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee’s
successor, or legal representative of a deceased person that has or had in its employ one or more
individuals performing services for it within this state, except as provided under 39-51-204H8Hatand (1)(b})
and (1)({g). All individuals performing services within this state for any employing unit that maintains two
or mare separate establishments within this state are considered to be employed by a single employing unit
for all the purposes of this chapter. Each individual employed to perform or assist in performing the work

of any agent or employee of an employing unit is considered to be employed by the employing unit for the
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purposes of this chapter, whether the individual was hired or paid directly by the employing unit or by the
agent or employee, provided that the employing unit has actual or constructive knowledge of the work.

++63(11} "Empleyment office” means a free public employment office or branch of an office
aperated by this state or maintained as a part ot a state-controlied system of public employment offices
or sueh other free public employment offices operated and maintained by the United States government
or its instrumentalities as the department may approve.

H441(12) "Fund" means the unemployment insurance fund established by this chapter to which all
contributions and payments in lieu of contributions are required to be paid and from which ali benefits
provided under this chapter must be paid.

+3+2+13) "Gross misconduct” means a criminal act, other than a violation of a motor vehicle traffic
law, for which an individual has been convicted in a criminal court or has admitted or conduct that
demonstrates a flagrant and wanton disregard of and for the rights or title or interest of a fellow employee
or the empioyer.

+-3}{14} "Hospital" means an institution that has been licensed, certified, or approved by the state
as a hospital.

#44{15) "tndependent contractor® means an individual who renders s;(vice in the course of an
occupation and:

{al has been and will continue to be free from control or direction over the performance of the
services, bath under a contract and in fact; and

(b} is engaged in an independently established trade, occupation, profession, or business.

$84{16) (a) "Institution of higher education”, for the purposas of this part, means an educational
institution that:

(iy admits as reguiar students only individuals having a certificate of graduation from a high school
or the recognized equivalent of a certificate;

iii} is legally authorized in this state to provide a program of education beyond high school;

(i) provides an educational program for which it awards a bachelor’s or higher degree or provides
a program that is acceptable for full credit toward a bachelor’s or higher degree, a program of postgraduate
or postdoctoral studies, or a program af training to prepare students for gainful employment in a recognized
occupation; and

{iv) is a public or other nonprofit institution.
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(b) Notwithstanding subsection H+-6+a+ (16)(a}, all universities in this state are institutions of higher
education for purposes of this part.

H#61(17) "State” includes, in addition to the states of the United States of America, the District of
Columbia, Puerto Rico, the Virgin Islands, and the Dominion of Canada.

H+A(18) "Taxes" means cantributions and assessments required under this chapter but does not
inciude penalties or interest for past-due or unpatd contributions or assessments.

84H19) "Unemployment insurance administration fund” means the unemployment insurance
administration fund established by this chapter from which administrative expenses under this chapter must
be paid. .

£+83(20) (a} "Wages" unless specifically exempted under subsection {20}{b}, means all remuneration
payable for personal services, including serwmissiens—anrd—Bendses; the cash value of all remuneration
payable paid in any medium other than cash—ard-backpayreceived pursuani-te-a-dispute-relatedte
employment. The reasonable cash value of remuneration payable in any medium other than cash must be

estimated and determined pursuant to rules prescribed by the department. The term includes but is not

limited to:

(i) commissions, bonuses, and remuneration paid for overtime work, holidays, vacations and

sickness peripds;

{ii) severance or continuation pay, back pay, and any similar pay made for or in regard to previous

service by the employee for the employer, other than retirement or pension benefits from a gualified plan:

and

{ili) tips or other gratuities received by the emplovee, to the extent that the tips or gratuities are:

{A) documented by the employee to the employer for tax purposes;

(B) disbursed by the employer from a tip pool; or

(C) added to the customer’s bill by the emplover.

(b} The term "wages" does not incilude:
(i) the amount of any payment made by the emplayer, if the payment was made under a qualified

plan as defined under the provisions of the Internal Revenue Code, established for the employees irgeneral

(A) retirement or pension;

{B) sickness or accident disability under a workers’ compensation taw policy;
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{C} medical ard or hospitalization expenses in connection with sickness or accident disability

including health insurance for the employee or the employee’s immediate family; or

(D) deaths, including life insurance for the empioyee or the employee’s immediate family; or
(i) rerrunerationpaid-by-acounty-welfare-office-frompublicassistance-tundstorservicosporformed
4 . £ 4 Moo otfice:

i+ employee expense reimbursements or allowances for meals, lodging, travei, subsistence, or

other expenses, as set forth in department rules.
264{21]) "Week" means a period of 7 consecutive calendar days ending at midnight on Saturday.
{2122) Anindividual's "weekly benefit amount” means the amount of benefits that the individual

would be entitled to receive for 1 week of total unemployment.”

Section 19. Section 39-51-204, MCA, is amended to read:
"39-51-204. Exclusions from definition of employment. (1) The term "emplovrﬁent" does not

include:

{b}—household-and-domestie domestic or household service in a private home, local college club,

or local chapter of a college fraternity or sorority, except as provided in 39-51-202(3). if an employer is
otherwise subject to this chapter and has domestic or_househald service employment, all employees
engaged in domestic or household service must be excluded from coverage under this chapter if the
employer:

(i) does not meet the monetary payment 1est in any quarter or calendar year, as applicable, for the
subject wages attributable to domestic or household service; and

{iiy keeps separate books and records to account for the employment of persons in domestic or
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household service.

dependent member of a sole proprietor for whom an exemption may be claimed under 26 U.S.C. 152 or

service performed by a sole proprietor’'s spouse for whom an exemption based on marital status may be

claimed by the sole proprietor under 26 U.S.C. 7703;

HH{c) serviees service performed as a freelance correspondent or newspaper carrier erfree-larce

cerrespondent if the person performing the services service, or a parent or guardian of the person
performing the serwiees service in the case of a minor, has acknowledged in writing that the person
performing the serwiees service and the serviees service are not covered. As used in this subsection:

(i} "freetonee "freelance correspondent” is a person who submits articles or photographs for
publication and is paid by the article or by the photograph; and

(i} "newspaper carrier" means a person who provides a newspaper with the service of delivering
newspapers singly or in bundies. The term does not include an employee of the paper who, incidentatly to

the employee’'s main duties, carries or delivers papers.
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#{e] serviees service performed by a cosmetologist who is licensed under Title 37, chapter 31,

or a barber who is licensed under Title 37, chapter 30, and:

{ii who has acknowledged in writing that the cosmetologist or barber is not covered by
unemployment insurance and workers’ compensation;

(i} who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined
in 37-30-101, which contract must show that the cosmetologist or barber:

{A) is free from all control and direction of the owner in the contract:

{B) receives payment for serwees gervice from individual clientele; and

{C) leases, rents, or furnishes all of the cosmetologist’s or barber's own equipment, skills, or
knowledge; and

{iil whose contract gives rise to an action for breach of contract in the event of contract

termination, fthe The existence of a single license for the cosmetology salon or harbershop may not be
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construed as a iack of freedom from control or direction under this subsection}:.

tmatlf) casual labor not in the course of an employer’s trade or business performed in any calendar
quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by
an individual who is regularly employed by the employer to perform the service. "Regqularly employed”
means that the services—are service is performed during at least 24 days in the same quarter.

#a) employmentof service performed by sole proprietors, working members of a partnership,

or members of a member-managed limited liability company that has filed with the secretary of state or

partners in_a limited liability partnership that has filed with the secretary of state;

to+h) serwiees service performed for the installation of floor coverings if the installer:

(i} bids or negotiates a contract price based upon work performed by the yard or by the job;

{ii) is paid upon completion of an agreed-upon portion of the job or after the job is completed;

{iii) may perform servees service for anyone without limitation;

{iv} may accept or reject any job;

(v} furnishes substantiaily all tools and equipment necessary to provide the serviees service; and

(vi} works under a written contract that:

{A) gives rise to a breach of contract action if the installer or any other party fails to perform the
contract obligations;

(B) states that the installer is not covered by unemployment insurance; and

{C) requires the installer to provide a current workers’ compensation policy or to obtain an
exemption from workers’ compensation requirements;

i) esploymentef service performed as a direct seiler. as-defiredin-26-U-8-C—3608 As used

in this section, "direct seller” means a person:

(i) who sells, or offers for sale, a tangible consumer product, including but not limited to cosmetics,

vacuum cleaners, and cleaning products at the home of the consumer;

{ii) whose pay is determined by the guantity of product sold; and

(iti} who works under a written contract that states the person will net be treated as an employee;

) sersees service performed by a petroleum land professional. As used in this subsection,
"petroleum land professional” means a person who:

(i is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in
negotiating a business agreement for the exploration or development of minerals;
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{ii) is paid for services service that axe is directly related to the compietion of a contracted specific
task rather than on an hourly wage basis; and
{iii) performs all services as an independent contractor pursuant to a written contract.
{2} -Employment-doas—hotinchide-elected—publicoatficials:
Eag 51 gga 5;' ' 3 (1] I |u as zEtiﬁﬁnteng“IBa BBF#BFmEdZ
. e - Lt . ’ ised- . _
) . ;

k) service performed by an ordained, commissioned, or licensed minister of a church in the

exercise of the church’s ministry or by a member of a religious order in the exercise of duties required by
the order;

teHi) service performed by an individual receiving rehabilitation or remunerative work in a facility

conducted for the purpose of ¢carrying out a program of rehabilitation for individuals whose earning capacity
is impaired by age or physical or mental deficiency or injury or providing remunerative work for individuals
who, because of impaired physical or mental capacity, cannot he readily absorbed in the competitive labor

market by—aa-rdividoalreceiving-rehabiiatien-orremunerative-work;

HH{m} service performed as part of an unemployment work-relief or wark-training program assisted

or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the
state by an individual receiving work refief or work training; e+

te}{n)_service performed for a state prison or other state correctional or custodial institution by an

inmate of that institutions;

(o} _service perfarmed by an individual who is sentenced to perform court-ordered community

service or similar work;

(p)_service performed by elected public gfficials;

{q) agricultural labor, except as provided in 39-51-202{2}. If an employer is otherwise subiect to

this chapter and has agricultural employment, alf employees enqgaged in agricultural labor must be excluded

from coverage under this chapter if the employer:

{i}_in any quarter or calendar vear, as applicable, does not meet either of the tests relating to the

monetary amount of number of employees and days worked for the subject wages attributable to

agricultural labor; and
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(i) _keeps separate books and records to account for the employment of persons in agriculturatl

labor,

(r)_service performed in the empioy of any other state or its political subdivisions or of the United

States government or of an ingtrumentality of any other state or states or their political subdivisions or of

the United States, except that national banks organized under the national banking law are not entitled to

exemption under this subsection and are subject to this chapter the same as state banks, if the service is

excluded from employment as defined in section 3306(c}{7) of the Federal Unemployment Tax Act;

{s) service in which unemployment insurance is payable under an unemployment insurance system

established by an act of congress if the department enters into agreements with the proper agencies under

an act of conqgress and those agreements become effective in _the manner prescribed in the Montana

Administrative Procedure Act for the adoption of ruies, to provide reciprocal treatment to individuals who

have, after acquiring _potential rights to benefits under this chapter, acquired rights to unemployment

insurance under an act of congress or who have, after acquiring potential rights to unemplovment insurance

under the act of congress, acquired rights to benefits under this chapter:

{t) service performed in the employ of a school or university if the service_is performed by a student

who is enrolled and is regularly attending classes at a_school or university or by the spouse of a student

if the spouse is advised, at the time that the spouse commences 1o perform the service, that the

employment of the spouse to_perform the service is provided under a program to provide financial

assistance to the student by the school gr university and that the employment is not covered by any

program of unemployment insurance;

{u) service performed by an individual who is enrolied at a nonprofit or public educational institution

that normally maintains a requiar faculty and curriculum_and normally has a reqularly organized body of

students in attendance at the place where jts educational activities are carried on, as a studentin a full-time

program taken for credit at an-institution that combines academic instruction with work experience if the

service is an integral part of the program and the institutign has certified that fact to the employer, except

that this subsection (1}{u) does not apply to service performed in a program established for or on_behalf

of an employer or group of employers;

(v) service performed as an officer or member of the crew of a vessel on the navigable waters of

the United States; or

(w) service performed by an alien admitted to the United States to perform agricyltural labor
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pursuant to sections 214(c} and 1101{a)(H)(ii){a} of the Immigration and Nationality Act.

4+2) An individual found to be an independent contractor by the department under the terms of
39-71-401(3) is considered an independent contractor for the purposes of this chapter. An independent
contractor is not precluded fram filing a claim for benefits and receiving a determination pursuant to
39-51-2402.

{613} This section does not apply to a state or focal governmentat entity or a nonprofit organization
defined under section 501{c)(3) of the Internal Revenue Code unless the service is excluded from

employment as defined in the Federal Unemployrent Tax Act.”

Section 20. Section 39-51-301, MCA, is amended to read:

"39-51-301. Administration -- duties and powers of department. (1) It skat-be is the duty of the
department to administer this chapter and it shathave-power—and—auvtherity—te may adopt, aménd, or
rescind sueh rules, to employ sueh persons, make such expenditures, require saeh reports, make sueh
investigations, and take swch-other action as it deems congiders necessary or suitable te—that-end in

administering this chapter.

{2} The department shall determine its own organization and methods of procedure in accordance
with the provisions of this chapter and shall have an official seai, which shalbe is judicially noticed.

{3) Whenever the department believes that a change in contribution or benefit rates will become
necessary to protect the solvency ot the fund, it shali promptly se inform the governor and the legisiature
and make recommendations with respect therete to the change.

{(4) The department and the board may issue subpoenas and compel testimony and the production
of evidence, including books and records, in regard to any investigation or proceeding under this chapter.

(5) The department_shall delegate to the department of revenue duties associated with the

administration of unemployment insurance contributions and the employment security account so long as

the duties are carried out in conformity with the requirements of the program budget plan with the United

States department of labor. The delegated duties do not include oversight duties such as revenue guality

control, risk management, and trust fund management. The department of revenue must receive fupds

trom the department for the performance of the delegated duties.

(6) Employees transferring from the department to the department of revenue as a result of a

delegation of duties in subsection (5}, are entitled 1o all rights including those under 2-15-131, possessed
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as a state officer or employee before transferring, inciuding rights to tenure in office and of rank or grade,

rights 10 vacation and sick pay and leave, rights under any retirement or personne! plan or labor union

contract, rights to compensatory time earned, and any other rights under any law or administrative policy

including the State Emplovee Protection Act. Employees transferring must be considered internal applicants

by the department of revenue for recruitment purpoeses for the period from July 1, 1997, through June 30,

1998.

{7) The department of revenue shall succeed the department in its rights to property relating to the

delegation of duties in subsection (5] to the extent that is consistent with federal property transfer policy.

The property includes_real property, records, office equipment, forms, supplies, and contracts ather than

the program budget plan with the United States department of labor.

{8} {a) The delegation of duties in subsection {b) does not affect the validity of any pending judicial

or_administrative proceeding.

{bj Appeals that were filed with the board of labor appeszls or the department’s hearings bureau

before July 1, 1997, must follow the procedures and processes in effect when the appeal was first taken.

An appeal that is filed on or after July 1, 1997, must be taken in acco: ince with the procedures and

nrocesses in effect on the date the appeal is filed.

{c} The department of revenue must be substituted for the department and succeed to all audits,

determinations, and other actions that have not been appealed to the board of labor appeals or the

department’s hearings bureau prior to July 1, 1997.

{9) The rights, privileges, and duties of the holders of bonds and other obligations issued and of the

parties to contracts, leases, indentures, and other transactions entered into before the delegation of duties

in subsection {5) remain in effect, and none of those rights, privileges, duties, covenants, or agreements

are impaired or diminished by reason of the delegation of duties. The department of revenue is substituted

for the department and subject to the provisions of subsection (5}, succeeds to the rights and duties under

the provisions of those bonds, contracts, ieases, indentures, and other transactions. The provisions of this

subsection {9) do not apply to the program budget plan agreement between the department and the United

States department of labor."”

Section 21. Section 39-51-1109, MCA, is amended to read:

"39-51-1109. Tax appeals -- procedure. (1] A decision, determination, or redetermination of the
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department involving contbuton-Habiity-sontrbutionrate—appheation{orrefund—employmentstatus: an

employer-empioyee relationship or the charging ot benefit payments to empioyers makirg-paymentitay

of-contributiens is final uniess an interested party entitled to notification submits a written appeal of the
decision, determination, or redetermination. The appeal must he made in the same manner as provided in
39-5%1-2402 for the appeal of a decision relating to a claim for unemployment insurance benefits. Statutory
rules of evidence and civil procedure do not apply to a hearing on the appeal. A hearing may be conducted
by telephone or by videoconference. The decision of the appeals referee and any subsequent appeal must
be made in the same manner as prescribed in 39-21-2403 through 39-51-2410.

(2) A decision, determination, or redetermination involving contribution liability, contribution rate,

applicat.on for refund, subject wages, or other tax-related issues must be issued by the department of

revenue as provided in Title 15, chapter 1, part 2 and [section 7], if applicable, The decision is final unless

an interested party entitled to notification follows the uniform tax review procedures as prescribed in

15-1-211 and Isection 7], if applicable.”

Section 22. Section 39-51-1110, MCA, is amended to read:

"39-51-1110. Refunds to employers. (1) H-rnotlaterthanr—3-years—afterthe-date-on—which—any

employer claims an adjustment or the department or its delegate, as provided in 39-51-301, determinas

through an examination of the employer’s account that the employer has overpaid the amount due, the

amount of the overpayment must be applied to future unemployment insurance obligations or must be

refunded to the employer. The credit or refund may be allowed only if the claim is filed, or the determination

is made, within a 5-year period after the date gn which any taxes, penalty, or interest became due or within

one year from the date the payment is made, whichever is later. The department or its delegate pursuant
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10 39-51-301(5}, shajl credit or_refund the amount to the employer, without interest.

(2) If the department shal-determine or its delegate pursuant to 38-51-301(5), determines that an

employer has paid taxes to this state under this chapter whersaeh but the taxes should have been paid
to another state under a similar act of saeh the other state, a transfer of sueh the taxes to sueh the other
state shal must be made upon discovery or, upon proof of payment that sueh the other state has been fully
paid, then arefund to sueh the employer shall must be made atany-te upon application withaut limitation
of time.

(3} ltheeventthat | this chapier is not certified by the secretary of labor under 26 U.S.C. 3304

for any year, then ardirthatevent refunds

shail must be made of all taxes required under this chapter frcm employers for that year."

Section 23. Section 39-51-1301, MCA., is amended to read:

“39-51-1301. Penalty and interest on past-due reports and taxes. (1) Faxes—uhpaid-on-the date

and payments in a timely_manner, as required under 39-51-603, 39-51-1103, and 39-51-1125, may

subject an employer to penalty and interest, as provided by 15-30-209,

{3H2) Thereis an accountin the federal special revenue fund. Penalties and interest collected wrder

this—seeten for unemployment insurance obligations are distributed as provided in {section 2], and must

be deposited in that account. Money depaosited in that account and appropriated to the department or

transferred by the department to its delegate, pursuant to 39-51-301({5), may cnly be used by the

department or its delegate 1o administer this chapter. including the detection and collection of unpaid taxes
and overpayments of benefits to the extent that federal grant revenue is less than amounts appropriated

for this purpose. Money in the account not appropriated for these purposes must be transferred by the
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department to the unemployment insurance trust funa at the end of each fiscal year.
4 \Whertature-to—pay-taxes—on—time—wasFot-cassed-by—williontertoi-the-empleyver—the
+5+3) AIll money accruing to the unemployment insurance trust fund from interest and penalties

collected on past-due unemployment insurance taxes must be used solely for the payment of unemployment

insurance benefits and may not be used for any cther purpose.”

Section 24. Section 39-51-1303, MCA, is amended to read:
"39-51-1303. Collection of unpaid taxes by-sivil-astion. (1) The department, or its deiegate

pursuant to 39-51-301(5}, has authority to enter_into payment agreements with an employer to resolve

unpaid taxes, penalty, and interest. Penalty or_interest, or both penalty and interest may be abated if an

acceptable payment agreement is entered into and adhered to. Failure to meet the terms of the payment

agreement voids the penalty and interest abatement and penalty and interest must be recomputed from the

due date of the unpaid tax.

{2} If, after due notice, any employer, liable corporate officer or employee, or liable member or

manager of a limited liability company referred to in 33-51-1105 or partner in a limited liability partnership

defaults in any payment of taxes, penalties, or interest an the taxes and penalties, the department, or its

delegate pursuant to 39-51-301(5}, may initiate a civil action in the name of the department state 1o collect

the amount due, and the employer, liable corporate officer or employee, e+ liable member or manager of

a limited liability company referred to in 38-51-1105,_or partner in a limited liability partnership adjudged

in default shall pay the costs of the action.
243} An action for the collection of taxes due must be brought within 5 years after from the due

date of the griginal or amended report was filed nr assessment became due, whichever is later, taxes or

it is barred.

+3}4) The department_or its delegate pursuant to 39-51-301(5), may pursue its remedy under

either 39-51-1304 or this section, or both."

Section 25. Section 39-51-2108, MCA, is amended to read:

"39-51-2108. Payment of benefits based on service in public, charitable, or educational

organizations. (1) Benefits based on service in employment defined in subsectiens—(B+and{81-of
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39-51-203(5)_and {6) erd-subsectons{Zd)end-+3-0+38-61-204 are payable in the same amount, on the
same terms, and subject to the same conditions as compensation payable on the basis of other service
subject to this chapter, except that benefits based on service in an instructional, research, or principal
administrative capacity for an educational institution may not be paid 1o an individual for any week of
unemployment which begins during the period between two successive academic years or during a similar
period between two regular terms, whether or not successive, or during a period of paid sabbatical leave
provided for in the individual's congract if the individual has a contract or reasonable assurance of a
contract to perform services in any sdeh capacity for amy—sdeh the educational institution for both saeh
academic years or both sesk terms.

(2} Benefits based on services in any other capacity for an educational institution sha#t must be
denied to any individual for any week which commences during a period between 2 successive academic
years or terms if the individual performs sueh the services in the first of suek the academic years ér terms
and there is a reasonable assurance that the individual will perform saeh the services in the second of sueh
the academic years or terms. i any individual is denied benefits and was not offered an opportunity to
nerform sweh the service for the educational institution for the second of seeh the academic years or terms,
saeh the individual shalt-be is entitled to a retroactive payment of the benefits for each week for which the
individual filed a timely claim for benefits and for which benefits were denied solely by reason of the denial
provided for in this section.

{3} Benefits based on services described in subsections (1) and {2} of this section skal must be
denied to any individual for any week whieh that commences during an established and customary vacation
period or holiday recess if sueh the individual performs suehk the services in the period immediately before
sueh the vacation period or holiday recess and there is reasonabte assurance that seeh the individual will
perform soeh the service in the period immediately following sueh the vacation period or holiday recess.

{4) Benefits based on services described in subsections (1) and (2) ef-this-sestion to an individual
who performed sweh the services for an educational institution while in the employ of an educational service
agency shaH must be denied as specified in subsections (1}+42b-ard through (3) ef-this—seetion. The term

"educational service agency” means a governmental agency or governmental entity which is established
and operated exclusively for the purpose of providing sueh the service to one or more educational

institutions.”
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Section 26. Section 39-51-2402, MCA, s amended to read:

"39-51-2402. Initial determination -- redetermination. (1] A representative designated by the
department and heretratter referred to as a deputy shall promptly examine the claim and, on the basis of
the facts the deputy has found, &y the deputy; shall either determine whether or not saeh the claim is valid.
ard—# |f the claim is valid, the deputy will deterriine the week with—+espeette—which the benefits shal

commence, the weekly benefit amount payable, ard the maximum benefit amount, exshall The deputy may
refer sueh the claim or any question involved teeretn in_the claim to an appeals referee who shall make the
decision with-fespeet-thereto on the claim in accordance with the procedure prescribed in 39-51-2403.

With respect to a determination, redetermination, or appeal by a claimant involving wages, the issue must

be resclved in accordance with procedures for unemployment insurance benefit claimant appeals as

prescribed in fsection 7] and 15-2-302. The deputy shall promptly notify the claimant and any other

interested party of the decision and the reasons therefor for reaching the decision.

{2) The deputy may for good cause reconsider the decision and shall promptly notify the claimant
and sueh other interested parties of the amended decision and the reasons therefor for the decision.

{3) Ne A determination or redetermination of an initial or additional claim may not be made under
this section unless b days’ notice of the time and place of the claimant’s interview for examination of the
claim is mailed to each interested party.

(4) A determination or redetermination shat-be-deemed is final unless an interested party entitled
to notice thereof of the decision applies for reconsideration of the determination or appeals therefrem the
degision within 10 days after seek the notification was mailed to the interested party’s last-known addresss.
prewiged-thatsueh The 10-day pericd may be extended for good cause.

{5) Except as provided in subsection (6), #e a redetermination of a claim for benefits may not be
made after 2 years from the date of the initial determination.

{6} A redetermination may be made within 3 years from the date of the initial determination of a
claim if the initial determination was based on a false claim, misrepresentation, or failure to disclose a

material fact by the claimant or the employer."

Section 27. Section 39-71-123, MCA, is amended to read:
"39-71-123. Wages defined. {1) "Wages" means the-gress ail remuneration paid infreney—o—n
a—substitute—tor—meaeys for services rerdered performed by an employee for an employer, or income
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provided for in subsection (1){d). Wages include the cash value of all remuneration paid in any medium

other than cash. The term includes but are is not limited to:

(a) commissions, banuses, and remuneration at the regular hourly rate for overtime work, holidays,

vacations, and sickness periods;

based-or-s—actual-value severance or continuation pay, back pay, and any similar pay made for or in

regards to previous service by the employee for the employer, other than retirement or pension benefits

from a qualified plan;

to-pieeswer—ar—theentve—ptan—or-profit-sharng—arrangerent tips or other gratuities received by the

emplovee, to the extent that tips Qr aratuities are:

{i} documented by the emplovee to the employer for tax purposes;

{ii) dishursed by the employer from a tip pool; or

{iii} added to the customer’s bill by the employer.—ard

(¢) income or payment in the form of a draw, wage, net profit, or substitute for money received
or taken by a sole proprietor or partner, regardless of whether the sole proprietor or partner has performed
work or provided services for that remuneration-;

(e} board, lodging, rent, or housing if it constitutes a part of the employee’s remuneration and is

based on its actual value; and

{f! payments made to an employee on any basis other than time worked, including but not limited

10 piecework, an incentive plan, or profit-sharing arrangement.

(2} Wages—deo The term "waqes” does not include any of the following:

(a} employee expense reimbursements or allowances for meals, lodging, travel, subsistence, and

other expenses, as set forth in department ruies;

(b) spectat-rewards-ferindividual-rventionordiseavery the amount of the pavment made by the

employer, if the payment was made under a qualified plan, established for the employees for the purpose

of providing for:

(i) retirement or pension;

(i) sickness or accident disability under a workers' compensation policy;

{iii} medical or hospitalization expenses in connection with sickness or accident disability, including
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heaith insurance for the employee or the employee’'s immediate family: or

{iv] death, including life insurance for the employee or the employee’s immediate family;
. . , . .
erpioyerfor-tax purposes;
L \ . . ;

{e}{c] vacation or sick leave benefits accrued but not paid; or

{d) special rewards for individual inventicn or discovery.

{3} {a) Except as provided in subsection {3)(b), for compensation benefit purposes. the average
actual earnings for the four pay periods immediate!y preceding the injury are the employee’s wages, except
that if the term of employment for the same employer is less than four pay periods, the empioyee’s wages
are the hourly rate times the number of hours in a week for which the employee was hired to work,

(b} For good cause shown, if the use of the last four pay periods does not accurately reflect the
claimant's employment history with the employer, the wage may be calcuiated by dividing the total earnings
for an additional period of time, not to exceed 1 year prior to the date of injury, by the number of weeks
in that period, including periods of idleness or seasonal fluctuations.

(4) {a) For the purpose of calcuiating compensation benefits for an employee working concurrent
employments, the average actual wages must be calculated as pravided in subsection (3}. As used in this
subsection, "concurrent employment” means employment in which the employee was actually employed
at the time of the injury and would have continued to be employed without a break in the term of
employment if not for the injury. -

{b) The compensation benefits for a covered valunteer must be based an the average actual wages
in the volunteer's regular employment, except self-employment as a sole proprietor or partner who elected
not to be covered, from which the volunteer is disabled by the injury incurred,

{c}) The cempensation benefits for an employee working at two or more concurrent remunerated
employments must be based on the aggregate of average actual wages of all employments, except
self-employment as a sole proprietor or partner who elected not to be covered, from which the emptoyee

is disabled by the injury incurred."”

Section 28. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments exempted. (1) Except as provided in
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subsection {2}, the Workers’ Compensation Act applies to all emplovyers, as defined in 39-71-117, and to
all employees, as defined in 39-71-118. An employer who has any employee in service under any
appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation plan that has been elected by the
employer.

(2} Unless the employer elects coverage for these employments under this chapter and an insurer
allows an election, the Workers® Compensation Act does not apply to any of the following empioyments:

(a} household and domestic employment;

(b) casuai employment as defined in 39-71-116;

{c) employment of a dependent member of an employer’s family for whom an exemption may be
claimed by the empioyer under the federal Internal Revenue Code;

(d) employment of sole proprietors, working members of a partnership, or working members of a
member-managed limited liability company, except as provided in subsection (3);

(e) employment of a broker or salesman performing under a license issued by the board of realty
regulation;

{f)} employment ot as a direct seller. as-defiredin26-U.5-:C-38H68 As used in this section, "direct

seller” means a person:

(i) who sells, or offers for sale, a tangible consumer product, inciuding but not limited to cosmetics,

vacuum cleaners, and ¢leaning products at the home of the consumer;

lii} whose pay is determined by the quantity of product sold; and

{iii} who works under a written contract that states the person will not be treated as an_employee;

(g} employment for which a rule of liability for injury, occupational disease, or death is provided
under the laws of the United States;

{h) employment of a person performing services in return for aid or sustenance only, except
employment of a volunteer under 67-2-105;

(i) employment with a railroad engaged in interstate commerce, except that railroad construction
work is included in and subject to the provisions of this chapter;

() employment as an official, including a timer, referee, or judge, at a school amateur athletic
event, unless the person is otherwise employed by a school district;
1’\1’.8 islative
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{k) employment of a person performing services as a newspaper carrier or free-taree freelance
correspondent if the person performing the services or a parent or guardian of the person performing the
services in the case of a minor has acknowledged in writing that the person performing the services and
the services are not covered. As used in this subsection, “reedaree "freelance correspondent” is a person
who submits articles or photographs for publication and is paid by the article or by the photograph. As used
in this subsection, "newspaper carrier":

(i} is a person who provides a newspaper with the service of delivering newspapers singly or in
bundles; but

(i) does not include an employee of the paper who, incidentally to the employee’s main duties,
carries ar delivers papers.

{1l cosmetologist’s services and barber’s services as defined in 39-51-204{1H{1)(e);

(m) a person who is employed by an enrolled tribal member or an association, bL;siness,
corporation, or other entity that is at least 51% owned by an enrolled tribal member or members, whose
business is conducted solely within the exterior boundaries of an Indian reservation;

(n) employment of a jockey performing under a license issued by the board of horseracing from the
time the jockey reports to the scale room prior to a race through the time the jockey is weighed out after
a race if the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing,
that the jockey is not covered under the Workers’ Compensation Act while performing services as a jockey;

(o} employment of an employer’s spouse for whom an exemptien based on marital status may be
claimed by the employer under 26 U.S.C. 7703;

‘p) a person who performs services as a petroteum land professional. As used in this subsection,
a "petroleum land professional” is a person who:

(i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in
negotiating a business agreement for the exploration or development of minerals;

tii) is paid for services that are directly related to the completion of a contracted specific task rather
than on an hourly wage basis; and

(iii} performs all services as an independent contractor pursuant to a written contract.

{q) an officer of a quasi-public or a private corporation or manager of a manager-managed limited
liability company who qualifies under one or more of the following provisions:

{i) the officer or manager is engaged in the ordinary duties of a worker for the corporation or the
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limited liability company and does not receive any pay from the corporation or the limited fiability company
for performance of the duties;

{ii} the officer or manager is engaged primarily in household employment for the corporation or the
limited liability company;

(it} the otficer or manager owns 20% or more of the number of shares of stock in the corporation
or owns 20% or more of the limited liability company; or

{iv} the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law,
daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the
number of shares of stock in the corporation or who owns 20% or more of the limited liability company.

(r) service perfarmed by an ordained, commissioned, or licensed minister of a church in the exercise

of the church’s ministry or by a member of a religious order in the exercise of duties required by the order.

{3) la) A sole proprietor, a working member of a partnership, or a working member of a
member-managed limited liability company who represents to the public that the person is an independent
contractor shail elect to be bound personaltly and individually by the provisions of compensation plan No.
1, 2, or 3 but may apply to the department for an exemption from the Workers” Compensation Act.

(b} The application must be made in accordance with the rules adopted by the department. There
is no fee for the initial application. Any subseguent application must be accompanied by a $25 application
fee. The application fee must be deposited in the administration fund established in 39-71-201 to offset
the costs of administering the program.

ic) When an applicatien is approved by the department, it is conclusive as to the status of an
independent contractor and precludes the applicant from obtaining benetits under this chapter.

{d) The exemption, if approved, remains in effect for 1 year following the date of the department’s
approval. To maintain the independent contractor status, an independent contractor shall annually submit
arenewal application. A renewal application must be submitted for all independent contractor exemptions
approved as of July 1, 1995, or thereafter. The renewal application and the $25 renewal application fee
must be received by the department at ieast 30 days prior to the anniversary date of the previously
approved exemption.

{e} A person who makes a false statement or misrepresentation concerning that person’s status
as an exempt independent contractor is subject to a civil penalty of $1,000. The department may impose

the penalty for each false statement or misrepresentation. The penalty must be paid to the uninsured
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empioyars’ fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section,

(f) If the department denies the application for exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1108. An
applicant dissatisfied with the decision of the appeals referee may appea! the decision in accordance with
the procedure established in 39-51-2403 and 39-51-2404.

{4) (a) A corporation or a manager-managed limited liability company shall provide coverage for its
employees under the provisions of compensation pian No. 1, 2, or 3. A quasi-public corporation, a private
corparation, or a manager-managed limited liability company may elect coverage for its corporate officers
or managers, who are otherwise exempt under subsection (2}, by giving a written notice in the following
manner:

i) if the employer has elected to be bound by the provisions of compensation plan No. 1, by
delivering the notice to the board of directors of the corporation or to the management organization of the
manager-managed limited liability company; or

{ii) if the employer has electedrto be bound by the provisions of compensation plan No. 2 or 3, by
delivering the notice to the board of directors of the corporation or to the management organization of the
manager-managed limited liability company and to the insurer.

{b) I the employer changes plans or insurers, the employer’s previous etection is not effective and
the empioyer shall again serve natice to its insurer and to its board of directors or the management
organization of the manager-managed limited liability company if the employer elects to be bound.

(6) The appointment ar election of an employee as an officer of a corporation, a partner in a
partnership, or a member in or a manager of a limited liability company for the purpaose of exempting the
employee from coverage under this chapter does not entitle the officer, partner, member, or manager to
exemption from coverage.

i6) Each employer shall post a sign in the workplace at the locations where notices to employees
are normally posted, informing employees about the employer’s current provision of workers’ compensation
insurance. A workplace is any location where an employee performs any work-related act in the course of
employment, regardless of whether the location 1s temporary or permanent, and includes the place of
business or property of a third person while the employer has access to or control over the place of
business or property for the purpose of carrying on the employer’s usual trade, business, or occupaticn.

The sign must be provided by the department, distributed through insurers or directly by the department,
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and posted by employers in accordance with rules adopted by the department. An employer who purposely

or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation."

Section 29. Section 39-71-2501, MCA, is amended to read:

"39-71-2501. Definitions. As used in this part, the following definitions apply:

{1) "Account" means the workers' compensation bond repayment account established in
39-71-2504.

(2) "Department” means the department of revenue provided for in 2-15-1301.

(3) "Domestic or household service” means employment of persons other than members of the

household for the purpase of tending to the aid and comfort of the employer or members of the employer’s

family, including but not limited to housecleaning and yard work but does not include empioyment beyond

the scope of normal household or domestic duties, such as home health care or domiciliary care.

+3+4) "Employee” includes;

(a) an officer, employee, or elected public official of the United States, the state of Montana, or
any political subdivision of the United Statés or the state of Montana or any agency or instrumentality of
the United States, the state of Montana, or a political subdivision of the United States or the state of
Montana—+he-term—employee—also-includes;

(b) an officer of a corporation;

{c) any individual who performs services for another individual or organization having the right to

control the employee as to the services to be performed and as to the manner of performanca; and

{d} ali classes, grades or types of employees, including minors and aliens, superintendents,

managers, and other supervisory personnel.
+4HatB] (a) "Employer" meanss:
{i} exceptoas—previded—ir—subsection{4Hb: the person for whom an individual performs or

performed any service, of whatever nature, as an employee of the person=;

(i) a person who pays $1,000 or more_in wades within the current calendar year;

{iii) a person who pays $1,000 or more in cash for domestic_service in_any quarter during the
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current calendar year; or

{iv} any individual or organization, including state government and any of its political subdivision

orinstrumentalities, partnership, association, trust, estate, joint-stock company, insurance company, limited

liability company or a limited liability partnership that has filed or registered with the secretary of state,

corporation, whether domestic or foreign, or the receivear, trustee in bankruptcy, trustee or the trustee’s

successor, or legal representative of a deceased person that has or had in its employ one or more

individuals performing services for it within this state,

(b} Any person found to be an employer under Title 39, chapter 51, for unemployment insurance

purposes is considered an emplover for old fund liability tax purposes.

b}4(6) "Federal workers’ compensation legislation” means federal legislation that provides an
employee with compensation or remuneration for accidental injury or death. This legislation inciudes but
is not limited to the Federal Employers’ Liability Act, the Federal Employees' Compensation Act, and the
Defense Base Act.

t84(7] "Ongoing activities” means obligations or occurrences that are continuous, rather than
intermittent or occasional, that exist far a definite period of time during the year, or that are intended to
cover or apply io successive and similar obligations or occurrences.

748} "Publicly traded limited partnership” means a business entity that issues shares or similar
ownership interests that are sold or purchased by persons through certified stockbrokers or licensed traders
on a public exchange recognized by the securities exchange commission.

{84(9) "State fund" means the state compensation insurance fund.

84{10) "Tax" ar "old fund liability tax”™ means the warkers’ compensation old fund liability tax
provided for in 39-71-2503, created to address the unfunded liability for claims for injuries resutting from
accidents that occurred before July 1, 1990.

SO4{11} (a) "Wages" means all remuneration for services performed in the state of Mantana by
an employee for an employer, including the cash value of all remuneration paid in any medium other than
cash. The term dees-hotineluderemunerationpaid ncludes but is not limited to the following:

i} commissions, bonuses, and remuneration paid for overtime work, holidays, vacations, and

sickness periods;

{ii} severance or continuation pay, back pay, and any similar pay made for or_in reqard to previous

service by the employee for the employer, other than retirement or pension benefits from a qualified plan;
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{iii} tips or other gratuities received by the employee, to the extent that the tips or gratuities are:

{A) documented by the employee to the emplover for tax purposes;

{C) added to the customer’s bill by the employer.

2
3
4 {B) disbursed by the employer from a tip pool; or
5
8

21 {b} The term "wages" dges not include:

22 (i} the amount of any payment made by the employer, if the payment was made under a gualified

23 plan as_defined under the provisions of the Internai Revenue Code established for employees for:

24 {A) retirement or pension;
25 (B} sickness or accident disability under a workers’ compensation policy;
26 {C} medical or hospitalization expenses in connection with sickness or accident disability, including

27 health insurance for the employee or the employee’s immediate family: or

28 (D} death, including life insurance for the employee or the employee’'s immediate family:
29 (il _compensation in the form of meals and lodging, provided the compensation is not includable
30 in gross income for state individual income tax purposes;
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{d}(iii) as-payments distributions from a rmultiple emplover welfare arrangement, as defined in 29
U.S.C. 1002, to a qualified individual employee;

telliv) as-wages-ereompensation-thetaxatisn-of-which-isprobibited-by payments that may not

be taxed under federal law; gr

+(v) as wages or compensation for services performed by Montana residents outside the borders

of the state of Montana.”

Section 30. Section 39-71-2503, MCA, is amended to read:

"39-71-2503. Workers’' compensation old fund liability tax. {1) (a) There is imposed on each
employer, except an employer whose employees are covered by federal workers' compensation legislation,
a workers’ compensation old fund liahility tax in an amount equal to 0.28%, plus the additional amount of

old fund liability tax provided in 39-71-2505, of the wages paid for employment as defined in this part by

the employer in the preceding payroll period subject to reporting and remittance requirements contained in

15-30-204.:

Nt I i o ol . l | e
163020644
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35-35-20442)and

g I . f love . | . .
15-30-204H3Ha-

{by There is imposed on each employee, except an employee who is covered by federal workers’
compensation legislation, an old fund liabitity tax, as provided in 39-71-2505, on the employee’s wages

paid for employment, as defined in_this_part. An emplayer paying wages for services—periermed

emplayment, as defined in this part, in Montana shall deduct and withhold the tax from the wages.

te) (i) There is imposed on each business of a sole proprietor, on each subchapter S. corporation
shareholder, on each partner of a partnership, and on each member or manager of a limited liability
coempany a workers’ compensation old fund liability tax, as provided in 39-71-2508, on the profit of each
separate business of a sole proprietor and on the distributive share of ordinary income of each sharehoider,
partner, or member or manager derived from ongoing activities.

(il The tax imposed in this subsection (1}(c} applies only to the ordinary income of a shareholder,
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partner. member, or manager as the term "ordinary income" is defined in the Internal Revenue Code.

(iiiy Partners of a publicly traded limited partnership are not subject to the tax imposed in this
subsection (1){c).

{d} A corporate officer of a subchapter S. corporation who receives wages as an employee of the
corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary
income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate
officer's wages,

{e) A corporate officer of a closely held corporation who owns stock in a closely held corporation
that meets the stock ownership test under section 542{a)l{2} of the internal Revenue Code and receives
wages as an employee of the corporation is required to pay the old fund liability tax only on the wages
received. The corporation is not liable for the tax on the corporate officer’s wages.

{fi This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred
for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or
bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans
or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-montn
period if the warkers’ compensation bond repayment account contains on the first day of that period an
amount, regardless of the source, that is in excess of the reserve maintained in the account and that is
equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest
that must be paid during that period on the outstanding loans or bonds.

{g) Each employer shall maintain the records that the department requires concerning the old fund
liability tax. The records are subject to inspecticn by the department and its employees and agents during
regular business hours.

{h} - An employee does not have any right of action against an employer for any money deducted
and withheld from the employee’s wages and paid to the state in compliance or intended compliance with
this section.

(i) The employer is liable to the state for any amount of old fund liability taxes, plus interest and
penalty, when the employer fails to withhold from an employee’s wages or fails to remit to the state the
old fund liability tax required by this section.

{j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member

or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and
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penalty, when the scle proprietor, shareholder. partner, or member or manager fails to remit to the state
the old fund liability tax required by this section.

{2) All collections of the tax must be deposited as received in the account. The tax is in addition
to any other tax or fee assessed against persons subject to the tax.

{3} {a) Tax payments and returns required by subsections {1){a) and (1)(b) must be made pursuant
to 15-30-204. The department shall first credit a payment to the liability under 15-30-202 and credit any
remainder to the account brovided for in 39-71-2504,

{b) Tax payments due from sole proprietors, subchapter S. corporation sharehoiders, partners of
partnerships, and members or managers of limited liability companies must ba made with and at the same
time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall tirst credit a payment
to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the account provided
for in 39-71-2504.

{c) An employer who exceeds either threshold, as defined in 33-71-2501(5}(a){ii} or (5)(a]}liii}, shall

begin withholding old fund liability tax on or before the last day of the month followinag the gquarter in which

the wages paid exceed the threshold requirement. The emplover shall begin reporting and remitting the

empioyer and employvee portions of the oid fund [-ability tax. The report and remittance ar.e due the last

day of the menth of the subseguent guarter following the quarter in which the wages paid exceeded the

threshold requirement. The employer is subject to_the quarterly remittance schedule until the department

is able to determine the emplovyer’'s proper remittance schedule by a review of the employer’s first complete

lookback period.

14) An employer’s officer or employee with the duty to cocllect, account for, and pay to the
department the amounts due under this section who fails to pay an amount is liable to the state for the
unpaid amount and any penalty and interest relating to that amount.

{5) Returns and remittances under subsection {3} and any information obtained by the department

during an audit are subject to the provisions of 36-30-303; [section 1] bwi—the-departmentmay-disclose

(6) The department of [abor and industry and the state fund shall give the department a list of all

employers having coverage under any ptan administered or regulated by the department of labor and
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industry and the state fund. The department of fabor and industry and the state fund shall update the lists
weekly. The department of labor and industry and the state fund shall provide the department with access
to their computer data bases and paper files and records for the purpose of the department’s administration
of the tax imposed by this section.

{7) The provisions of Title 15, chapter 30, that are not in conflict with the provisions of this part
regarding administration, remedies, enforcement. collections, hearings, interest, deficiency assessments,
credits for overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking
authority apply to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation
shareholders, to partners of partnerships, to members or managers of limited liability companies, and to the

department.”

Section 31. Section 39-71-2503, MCA, is amended to read:

"39-71-2503. Workers’ compensation old fund liability tax. {1) (a) There is imposed on each
employer, except an employer whose employees are covered by federal workers’ compensation legislation,
a workers’ compensation o!d fund liability tax in an amount equal to 0.28%, plus the additional amount of

old fund liability tax provided in 39-71-2505, of the wages paid for employment_as defined in this part by

the employer in the preceding payroll periad, subject to reporting and remittance reguirements contained

in 15-30-204:.

{b} There is imposed on each employee, except an employee who is covered by federal workers’
compensation legislatian, an old fund liability tax, as provided in 39-71-2505, on the employee’s wages

paid for _employment, as defined in this part. An employer paying wages for servces—periormed

employment, as defined in this part, in Montana shall deduct and withhold the tax from the wages.

{c) (i) There is imposed on each business of a sole proprietor, on each subchapter S. corparation

shareholder, on each partner of a partnership, and on each member or manager of a limited liability
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company a workers’ compensation old fund liability tax, as provided in 39-71-2505, on the profit of each
separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder,
partner, or member or manager derived from ongoing activities.

{ii} The tax imposed in this subsection {1){c) applies only to the ordinary income of a shareholder,
partner, member, or manager as the term "ordinary income" is defined in the Internal Revenue Code.

{iii} Partners of a publicly traded limited partnership are not subject to the tax imposed in this
subsection (1}{c}.

(d) A corporate officer of a subchapter S. corporation who receives wages as an employee of the
corporation shail pay the old fund liability tax or both the wages and any distributive share of ordinary
income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate
officer’s wages.

(e} A corporate officer of a closely held corporation who owns stock in a closely held corpbration
that meets the stock ownership test under section 542{a}(2) of the Internal Revenue Code and receives
wages as an employee of the corporation is required to pay the old fund liability tax only on the wages
received. The corporation is not liable for the tax on the corporate officer's wages.

{f) This oid fund liability tax must be used to reduce the unfunded liability in the state fund incurred
for claims for injuries resulting from accidents that accurred before July 1, 1990. {f one or more loans ar
bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans
or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month
period if the workers’ compensation bond repayment account contains on the first day of that period an
amount, regardless of the source, that is in excess of the reserve maintained in the account and that is
equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest
that must be paid during that period on the outstanding leans or bonds.

(g} Each employer shall maintain the reccrds that the department requires concerning the old fund
liability tax. The records are subject to inspection by the department and its employees and agents during
regular business hours,

(h) An employee doeé not have any right of action against an employer for any money deducted
and withheld from the employee’s wages and paid to the state in compliance or intended compliance with
this section.

(i} The employer is liable to the state for any amount of old fund liabiiity taxes, pius interest and
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penalty, when the employer fails to withhold from an employee’s wages or fails to remit to the state the
old fund liability tax required by this section,

(j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member
or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and
penalty, when the sole proprietor, shareholderr, partner, or member or manager fails to remit to the state
the old fund liability tax required by this section.

(2} All collections of the tax must be deposited as received in the account. The tax is in addition
to any other tax or fee assessed against persons subject to the tax.

(3) (a) Tax payments and returns required by subsections {(1){a) and {1}(b} are due on or hefore the

last day of the month following the close of each calendar quarter and must be made pursuant to

15-30-204. The department shall Hrst credit apayrentto-the-labiityuwnrderHbd0-202—and—eredit-ary
remardorto-the-socountprovidedforin38-721-2604 pavments as provided for in [section 2].

(b) Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of

partnerships, and members or managers of limited liability companies must be made with and at the same
time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a payment
to the liability under 15-30-103 or 15-30~2-02 and shall then credit any remainder to the account provided
for in 39-71-2504.

{c) An employer who exceeds either threshold, as defined in 39-71-2501{5)(a)(il) or {b}(al{iii}, shall

beqin withholding old fund liabiiity tax on or before the last day of the month following the quarter in which

the wages paid exceed the threshold requirement. The employer shall begin reporting and remitting the

employer and employee portions of the old fund liability tax. The report and remittance are due the last

day of the month of the subsequent quarter following the guarter in which the wages paid exceeded the

threshold requirement. The employer is subject to the quarterly remittance schedule until the department

is able to determine the employer’'s proper remittance schedule by a review of the employer’s first complete

fookback period.

(4) An employer's officer or employee with the duty to collect, account for, and pay to the
department the amounts due under this section who fails to pay an amount is liable to the state for the
unpaid amount and any penalty and interest relating to that amount.

(b) Returns and remittances under subsection {3) and any information obtained by the department

during an audit are subject to the provisions of 36-30-303 [section 1 |-butthe-departmentmay-disclese
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{6} The department of labor and industry and the state fund shall give the department a list of all
employers having coverage under any plan administered or regulated by the department of labor and
industry and the state fund. The department of labror and industry and the state fund shall update the lists
weekly. The department of labor and industry and the state fund shall provide the department with access
to their computer data bases and paper files and records for the purpose of the department’s administration
of the tax imposed by this section.

{7) The provisions of Title 15, chapter 30, that are not in conflict with the provisions of this part
regarding administration, remedies, enforcement, collections, hearings, interest, deficiency assessments,
credits for overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking
authority apply to the tax, to employers, to employees, to sale proprietors, to subchapter S. corporation
shareholders, to partners of partnerships, to members or managers of limited liability companies, and to the

department.”

Section 32. Section 38-71-2505, MCA, is amended to read:

"39-71-2505. Payment of unfunded liability for injuries resulting from accidents occurring before
July 1, 1990. (1) The state fund sﬁall pay for the cost of administering and paying claims for injuries
resulting frem accidents that occurred before July 1, 1290, not covered by any other funding source, by
barrowing from the reserves accumulated from premiums paid to the state fund, based upon wages payable
on or after July 1, 1990, and invested by the board of investments, from time to time, the amount that the
state fund determines and that the budget director certifies, as provided in 39-71-2354, will be needed to
pay for administering and paying the claims for the ensuing vear.

¢2) (a) In January of each year, prior to the start of the following fiscal year, the state fund shall
forward to the budget director information pertaining to the amount that the state fund wili borrow for the
ensuing fiscal year to pay for the cost of administering and paying claims for the injuries provided for in
subsection (1). In addition, the state fund shall farward to the budget director the schedule of projected
liability payments and cash needs on which the amcount to be borrowed is based. The schedule must include

but is not limited to total projected liability payments, loans and bond debt payments, revenue from the old
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fund liability tax provided for in 39-71-2503, projected fiscal yearend cash, and the projected fiscal yearend
cash for the year 2007.

(b) (i) Thereisimposed on each employer a workers’ compensation old fund liability tax as provided
in 39-71-2503. The employer old fund liability tax is an amount equal to 0.5% of the employer’'s payroli

for wages paid in the preceding ealendarauarter payroll period for wages paid for employment, as defined

in this part.

(il The employee old fund liability tax is an amount equal to 0.2% of the employee’s wages in the

preceding ealendarguarter payroll pericd for wages paid for employment, as defined in this part.

(iii) The old fund liability tax is an amount equal to 0.2% on the profit of each séparate business
of a sole proprietor and on the distrihutive share of ordinary income of each subchapter S. corporation
shareholder, partner of a partnership, or member or manager of a limited liability company.

{iv) The rate of the employer old fund liability tax determined by this section includes the 0.28%
employer old fund liability tax provided for in 39-71-2503.

{vi (A) The employer cld fund liability tax that is in excess of the 0.28% tax provided for in
39-71-2503 terminates at the end of fiscal year 2007.

{B} If the debt service account has sufficient funds to pay outstanding bonds or if no bonds are
outstanding, the old fund liability tax may not be imposed after the end of fiscal year 2007.

{vi} The old fund liability tax described in this section must be collected and deposited as provided
in 39-71-2503 and 39-71-2504.

(31 If in any January the cumulative projected amount to be borrowed by the state fund from
reserves accumulated from premiums paid to the state fund based on wages payable on or after July 1,
1990, to administer and pay claims for injuries resulting from accidents that occurred before July 1, 1880,
not including any autstanding bonds as of May 13, 1993, exceeds $80 million for the following fiscal year,
the tax rate on the persons subject to the old fund liability tax must be increased by 0.05% for the
foliowing fiscal year over the current tex rate. If in any January the projected fiscal yearend cash balance
for the current fiscal year exceeds $25 million, the tax rate on the persons subject to the old fund liability
tax must be reduced by 0.05% from the current tax rate for the following fiscal year.

{4) The total tax on the persons subject to the old fund liability tax may not exceed 0.75%.

{5) The budget director shall certify the cash flow projections of the state fund required by this

section and shall notify the department of revenue no later than April 1 of the rate of tax to be collected
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pursuant to this section.”

NEW SECTION. Section 33. Severability. if a part of [this act] is invalid, all valid parts that are
severabie from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 34. Saving clause. [This act] does not affect rights and duties that
matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].

NEW SECTION. Section 35. Codification instruction. {1) {Sections 1 through 5 and 7} are intended
to be codified as an integral part of Title 15, chapter 30, part 2, and the provisions of Title 15, chapter 30,
part 2, apply to [sections 1 through 5 and 7].

{2) [Section 6] is intended to be codified as an integral part of Title 39, chapter 71, part 25, and

the provisions of Title 39, chapter 71, part 25, apply to [section 6].

NEW SECTION. Section 36. Coordination instruction. [f Senate Bill No. 119 is passed and

approved, then [section 4], amending 15-30-204, [section 5], amending 39-71-2503, and {section 6],

amending 39-71-2505 in Senate Bill No. 119, are void.

NEW SECTION. Section 37. Effective dates. (1) [Sections 1, 20 and 33 through 36 and this
section] are effective July 1, 1997,
{2} |Sections 3 through 7, 9 through 12, 17 through 19, 21, 22, 24 through 30, and 32 are
eftective January 1, 1998.
{3) [Sections 2, 8, 13 through 18, 23, and 31] are effective January 1, 1999,
-END-
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STATE OF MONTANA - FISCAL NOTE
Fiscal Note for HBOS61, as introduced

DESCRIPTION OF PROPOSED LEGISLATION:

An act furthering the renewal of state government by harmonizing the definitions of
"wages” and "employment"; by reengineering, restructuring, and combining the reporting and
remittance of employer taxes; by coordinating the administration of the state’s income tax
and old fund liability tax withholding, unemployment insurance tax, and the employers’
share of the old fund liability tax so that all reports and remittances must be made to
the department of revenue thereby providing an employer the convenience of dealing with
only one state agency. ‘

ASSUMPTIONS.

1. Section 19 of this bill would amend 39-51-204(3)(a), to make church employees (non-
clergy) subject to Unemployment Insurance tax. Many churches currently elect to
have UI coverage on their employées. BAs this section is written, UI benefits would
become available to church employees. Also, The UI system does not track cr collect
information that would allow us to determine the number of potential claimants that
would be able to draw benefits. The impact to the Ul Trust Fund would be minimal.

2. Section 19 of this bill would amend 39-51-204(1) (d), to exempt licensed real estate
brokers or sales persons; make insurance and securities salespersons subject to UT.
Alsc, 39-51-2041(1) (k) eliminates the exclusion for those who perform service in the
employ of a hospital if the service is performed by a patient of the hospital. And,
39-51-201(1) (o) excludes service performed by an individual wheo i1s sentenced to
perform court-ordered community service or similar work. There would be minimal -
impact to the UI Trust Fund. There is no data available on these groups to
determine how many would draw benefits or how many more employers would pay UI tax.

FISCAL IMPACT:

Expenditures: .
The consolidation of payroll-based functions proposed in this bill will regquire one-time
implementaticn costs of £873,000 in FYS8 and $359,000 in FY99 as follows:

FY98 FY99
Difference . Difference
Contracted Services $247,000 ’ $197, 000
Bus. Process Reengineering 316, 000 0
Computer Processing 210,000 162,000
Equipment 200,000 9)
Total $973,000 $359, 000

These costs will be funded 50% general fund, and 50% federal funds.These initial
implementation costs are based upon a proposed implementation date of January 1, 1599 for
the new system.

LONG RAENGE EFFECTS OF PROPOSED LEGISLATION

2 cost/benefit feasibility study performed by Andersen Consulting, precjects the proposal
to he cost effective, within five years. Andersen Consulting estimated integration
benefits to the state of Montana to be $1 - $5 million over five years:

A. System Benefits({in millions}

Low High
Cost Reductions:
Personnel, Space
System Charges $ 2.2 $ 3.1
Revenue Enhancements
Audit Revenue,

Increased Collections $ 3.2 $ 6.4
TOTAL BENEFITS $ 5.4 $ 9.5 e
Do o 1897 L T
DAVE LEWIS, BUDGET DIRECTOR DATE BETTY LOU KASTEN, PRIMARY SPONSOR DATE

Office of Budget and Program Planning
Fiscal Note for HB0S€61, as introduced
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Fiscal Note Request, HB0S61, as introduced
Page 2
{continued)

LCNG-TERM IMPACTS, cont.

B. Svstem Costs {in millions).

Audit perscnnel,
Space and relocation,
Business Process
Reengineering, and

Svstems
TOTAL COSTS S$(4.3) . (4.4
C. NET INTEGRATICN BENEFITS 3 1.1 § 5.1

The Andersen estimate includes systems costs of $885,600 (5285,600 to modify the current
Withholding System plus $600,0C0 to maintain and enhance the system during the two-year,
re-write pericd). After the study was completed, the Department of Revenue determined,
and Andersen concurred, i1t was not cost keneficial to modify the current system given the

age and cenditicn of the current system. The technoleogy directicn of the Department is
reflected in House Bill 188.

The Departments have since revised the Andersen estimates to reflect updated revenue
estimates, benefits and cost savings and system costs. The Departments estimate benefits
will exceed costs by $1 million cver five years.

Emplover Savings:

Andersen Consulting, in their cost/benefit analysis, estimated that approximately 23,300
Montana employers would each save $400 - $1,000 per year through reduced compliance burden
under the new initiative. The firm estimates total savings each year to Montana employers
of nearly $13 million. That figure is based upon the full integraticn of employer
registration, wage reporting and report processing, enforcement, audit and examination,
and appeals and dispute resolution between the two agencies.

Qther Impagts:

Section 23 of this bill amends 39-51-1301 which allows for penalty and interest as
provided in Section 16 of this same bill. Section 16 of this bkill states that a $50
penalty will be assessed for a delinquent report. It is estimated that currently there is
an average of 5,259 UI notices of delinguent reports. A $50 penalty would generate
$312,966. Assuming that these same employesrs who are assessed the penalty are also
delinguent cn income tax withholding and old fund liability tax, the UI peortion cf the
cenalty assessment would be 1/3 of the $31%,966, or $104,322.

Sectien 16 of this bill allows in 15-30-20% (3) the penalty due to change from 10% and 15%
cn unpaid taxes to 2% per month with a maximum of 24%. We do nct have data that track the
number of smployers that have paid their dslinguent accounts by the 8-9% month period or
the point toc where the 2% per month would s=xceed the current UI rate of 10%-15%. It 1is

therefore, not possible to determine the irncrease or decrease resulting from this change
in interest rate.

In Secticn 16 of this bill, 15-30-209%9 (5) would increase the penalty assessed for filing a
subpoena. Currently UI assesses a $40 penalty and this bill would change that penalty to
550. There has been an average of 207 subpoenas filed for a penalty of $8,280. The
additional $10 charge would result in another $2,070 in UI penalty collected.

In Secticn 16, in 15-30-209 (5)b allows for an additicnal $100 in penalty charged to
emplocyers who fail to honor the subpoena. There are approximately 18 employers a year who
fall into this category which would create an additional $1,800 in penalty revenue.

Additicnal revenues to the Unemployment Insurance Trust Fund would be minimal.

Penalty ard Interest revenue would increase possibly $108,192 in CYS9, only one quarter of
which would be attributable to FY99:

6,259 delinguent notice @$50 each $104, 322
207 subpoenas additional $10 each 2,070
18 fail to respond to subpoena @$100 ea § 1,800
$108,192

03277 UI Fenalty & Interest
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APPROVED BY COM
ON TAXATION

HOUSE BILL NO. 561
INTRODUCED BY KASTEN, RANEY, DEVLIN, BENEDICT, SIMON, VAN VALKENBURG, STANG,
BARTLETT, FOSTER, HALLIGAN, THOMAS, HARP, MERCER, KEATING, FELAND, STORY, JERGESON,
CHRISTIAENS, FRANKLIN, HIBBARD |

A BILL FOR AN ACT ENTITLED: "AN ACT FURTHERING THE RENEWAL OF STATE GOVERNMENT BY
HARMONIZING THE CEFINITIONS OF "WAGES" AND "EMPLOYMENT"; BY REENGINEERING,
RESTRUCTURING, AND COMBINING THE REPORTING AND REMITTANCE OF EMPLOYER TAXES; BY
COORDINATING THE ADMINISTRATION OF THE STATE'S INCOME TAX AND OLD FUND LIABILITY TAX
WITHHOLDING, UNEMPLOYMENT INSURANCE TAX, AND THE EMPLOYERS’ SHARE OF THE OLD FUND
LIABILITY TAX SO THAT ALL REPORTS AND REMITTANCES MUST BE MADE TC THE DEPARTMENT OF
REVENUE THEREBY PROVIDING AN EMPLOYER THE CONVENIENCE OF DEALING WITH ONLY ONE STATE
AGENCY; AND AMENDING SECTIONS 15-1-302, 15-2-302, 15-30-201, 15-30-202, 15-30-203,
15-30-204, 15-30-207, 15-30-208, 15-30-209, 37-31-101, 39-51-201, 39-51-204, 39-51-301,
39-51-1109, 39-51-1110, 39-561-1301, 39-51-1303, 39-51-2108, 39-51-2402, 39-71-123, 39-71-401,
39-71-2501, 39-71-2503, AND 39-71-25605, MCA."

BE iT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Confidentiality. Reports and returns required to be filed under this part

are confidential, subject to the limitations contained in 39-51-603(3) and (4).

NEW SECTION. Section 2. Application and distribution of payments. (1} Except as provided by

rule, tax payments including delinquent‘ tax, penalty, and interest must be applied to the taxpayer’'s
account, prorated on the basis of the amount of each tax due to the amount of the total tax due, and
distributed to the appropriate fund accounts as required by law.

{2) Payment of a penalty assessed for late filing of a report for which there is no tax due for the
period must be applied to the employer’s liability for the penalties and equally distributed to the fund

accounts specified by law among the tax Types the report covers.
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NEW SECTION. Section 3. Statute of limitations. (1) In the case of a nonfiled return, the

department may, at any time, audit the employer or estimate the tax due from any information in its
possession and issue an assessment for the amcount of the tax, penalty, and interest the department
determines to be due.

(2) If the department determines, pursuant to a review conducted pursuant to 15-30-145, that any
return is incorrect, it may revise the return within 5 years of the due date of the ariginal return, within 5
years of the date the return was filed, or 1 year from the date an amended return was filed, whichever is
later.

(3) Notwithstanding the provisions of subsection (2), if an empioyer purposely or knowingly files
a false or fraudulent return, with intent to evade the tax, the amount of tax, penalty, and interest due may
be determined at any time after the return is filed and collected at any time after it becomes due.

(4) For the purposes of this section, a return filed before the due date is considered to be filed on
the due date.

(bl The statute of limitations is suspended during any time in which an employer-employee
reiationship determination has been appealed as provided in 156-1-211, and the time for assessment extends

for an additional 1 year from the date the decision becomes final.

NEW SECTION. Section 4. Credits and refunds -- period of limitations. (1) If the department

determines by examination of an employer’s account, or upon claim filed by an employer, that the employer
has overpaid the amount of tax, penalty, or interest, the amount of the overpayment may be refunded to
the employer or applied to current or future obligations of any tax, penalty, or interest for any tax contained
in this title at the discretion of the taxpayer.

(2) A credit or refund may be allowed only if the claim is filed or the determination is made within
5 years of the due date prescribed for filing a report or 1 year from the date of the notification of the
overpayment by the department.

(3) The department shall notify the employer of the overpayment and the credit or refund options
available to the employer. A credit must be applied to the employer account unless directed otherwise by
the employer.

(4) If aclaim is disallowed, the department shall notify the employer. The decision disallowing the
claim is subject to review as provided in 15-1-211.
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(5) Interest is:

(a} allowed on an overpayment at the same rate as charged far late tax payments under this part;

(b} payable from the due date of the payment or the date overpayment was verified, whichever
is later;

(c) not pavable if the overpayment is applied to current or future obligations with the department.

{6) Interest is not allowed if the overpayment is refunded within 45 days from the date the
employer directs the department to refund the overpayment.

{7) If additional information is required to verify the amount of the overpayment, the 45-day period

in subsection (6} does not begin until the information is provided.

NEW SECTION, Section 5. Employment defined and exclusions from definition of employment.

{1) As used in this part "employment”, subject to the provisions of subsection (2), means the service by
an employee for an employer.

{2) The term "employment” does not include:

{a) household and domestic service in a private home, local college club, or local chapter of a
college fraternity or sorority, except as provided in 15-30-201{4}(c);

(b) service performed by a dependent, as defined in 26 U.S.C. 152, of a sole proprietor for whom
an exemption may be claimed by the employer under the Internal Revenue Code or service performed by
a sole proprietor's spouse for whom an exemption based on marital status may be claimed by the sole
proprietor pursuant to 26 U.S.C. 7703;

(c) service performed as a freelance correspondent or newspaper carrier if the person performing
the service, or a parent or guardian of the person performing the service in the case of a minor, has
previously acknowledged or acknowledges in writing that the person performing the service and the service
are not covered for unemployment insurance purposes. As used in this subsection:

(i) "freelance correspondent” is a person who submits articles or photographs for publication and
is paid by the article or by the photograph; and

(iiy "newspaper carrier” means a person who provides a newspaper with the service of delivering
newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally
to the employee’s main duties, carries or delivers papers.

(d) service performed as a licensed real estate braker or salesperson under Title 37, chapter 51;
| Legislative
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1 (e) service performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber
2 who is licensed under Title 37, chapter 30, and:
3 {i) who has acknowledged in writing that the cosmetologist or barber working under contract is not
4 covered by unemployment insurance and workers' compensation;
5 (i) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined
6 in 37-30-101, which contract must show that the cosmetologist or barber:
7 {A) is free from all control and direction of the owner in the contract;
8 (B) receives payment for service from individual clientele; and
9 {C) leases, rents, or furnishes all of the cosmetologist’s or barber’s own eguipment, skills, or
10 knowledge; and
11 {iii) whase contract giveé rise to an action for breach of contract in the event of contract
12 termination. The existence of a single license for the cosmetology salon or barbershop may not be
13 construed as a lack of freedom from control or direction under this subsection.
14 {fi casual labor not in the course of an employer’s trade or business performed in any calendar
15 quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by
16 an individual who is regularly employed by the employer to perform the service. "Regularly employed”
17 means that the service is performed during at least 24 days in the same quarter.
18 {g) service performed by sole proprietors, working members of a partnership or a limited tiability
15 partnership, or members of a member-managed limited liability company that has filed articles of
20 organization with the secretary of state;
21 {h) service performed for the installation of floor coverings if the installer:
22 (i) bids or negotiates a contract price based upon work performed by the yard or by the job:
23 {ii} is paid upon completion of an agreed-upon portion of the job or after the job is completed;
24 (iii} may perform service for anyone without limitation;
25 (iv] may accept or reject any job;
26 {v) furnishes substantially all tools and equipment necessary to provide the service; and
27 {vi} works under a written contract that:
28 (A) gives rise to a breach of contract acticn it the installer or any other party fails to perform the
29 contract obligations;
30 (B} states that the installer is not covered by unemployment insurance; and
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{C) requires the installer to provide a current workers’ compensation policy or to obtain an
exemption from workers' compensation requirements; ‘

{i) service performed by a direct seller. As used in this subsection, "direct seller” means a person:

(i) who sells, or offers for sale, a tangible consumer praduct, including but not limited to cosmetics,
vacuum cleaners, and cleaning products at the home of the consumer;

(i} whose pay is determined by the guantity of product sold; and

{iii) who works under a written contract that states the person will not be treated as an employee;

{j) service performed by a petroleum land professional. As used in this subsection, "petroleum land
professional” means a person who:

{i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in
negotiating a business agreement for the exploration or development of minerals;

{ii) is paid for service that is directly related 1o the completion of a contracted specific task rather
than on an hourly wage basis; and

{iii) performs all service as an independent contractor pursuant 10 a written contract;

(k) service performed by an ordained, commissioned, or licensed minister of a church in th+ exercise
of the church’s ministry or by a member of a religious order in the exercise of duties required by the order;

{l) service performed by an individual receiving rehabilitation or remunerative work in a facility
conducted for the purpose of carrying out a program of rehabilitation for those individuals whose earning
capacity is impaired by age or physical or mental deficiency or injury or providing remunerative work for
individuals who, because of impaired physical or mental capacity, cannot be readily absarbed in the
competitive labor market;

(m) service performed as part of an unempioyment work-relief ar work-training program assisted
or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the
state by an individual receiving work relief or work training;

{n) service performed by an inmate of a state prison or other state correctional or custodial
institution;

{0) service by an individual who is sentenced to perform court-ordered community service or similar

work;

{p) service pertormed for aid or sustenance only;

{q) active service as members of the regular armed forces of the United States, as defined in 10
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1 U.S.C. 101(33);
2 {r) agricultural labor; or
3 (s} service performed by an independent contractor.
4
5 NEW SECTICN. Section 6. Employment defined and exclusions from definition of employment.
6 (1) As used in this part "employment”, subject to the provisions of subsection (2), means the service by
7 an employee for an employer.
8 (2) The term "employment” does not include:
9 {a} household and domestic service in a private home, local college club, or local chapter of a
10 college fraternity or sorority, except as provided in 39-71-2501(4)(c¢);
T (b} service performed by a dependent, as defined in 26 U.S.C. 152, of a sole proprietor for whom
12 an exemption may be ctaimed by the employer under the Internal Revenue Code or service performed by
13 a sole proprietor’'s spouse for whom an exemption based on marital status may be claimed by the scle
14 proprietor under 26 U.S.C, 7703;
15 (c} service performed as a freelance correspondent or newspaper carrier if the person performing
16 the service, or a parent or guardian aof the person performing the service in the case of a minor, has
17 previously-acknowledged or acknowledges in writing that the person performing the service and the service
18 are not covered for unemployment insurance purpases. As used in this subsection:
19 {i} "freelance correspondent” is a person who submits articles or photographs for publicaticn and
20 is paid by the article or by the photograph; and
21 (i} "newspaper carrier” means a perscn who provides a newspaper with the service of delivering
22 newspapers singly or in bundies. The term does not include an employee of the paper who, incidentally
23 10 the emplioyee’s main duties, carries or delivers papers.
24 {d) service performed as a licensed real estate broker or salesperson under Title 37, chapter 51;
25 (e} service performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber
26 who is licensed under Title 37, chapter 30, and:
27 (i) wha has acknowledged in writing that the cosmetologist or barber who is working under contract
28 is not covered by unemployment insurance and workers’ compensation;
29 (i) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined
30 in 37-30-101, which contract must show that the cosmetologist or barber:
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(A) is free from all control and direction of the owner in the contract;

{B) receives payment for service from individual clientele; and

(C) leases, rents, or furnishes all of the cosmetologist’s or barber's own equipment, skills, or
knowledge; and

{iil whose contract gives rise to an action for breach of contract in the event of contract
termination. The existence of a single license for the cosmetology salon or barbershop may not be
construed as a lack of freedom from control or direction under this subsection.

(f) casua! labor not in the course of an employer’s trade or business performed in any calendar
quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by
an individual who is regularly employed by the employer to perform the service. "Regularly empioyed"
means that the service is performed during at least 24 days in the same quarter.

{g) service performed by sole proprietors, working members of a partnership or a limited liability
partnership, or members of a member-managed limited liability company that has filed articles of
organization with the secretary of state;

{h) service performed for the installation of floor coverings if the installer:

(1} bids ar negotiates a contract price based upon work performed by the yard or by the job;

(ii} is paid upon completion of an agreed-upon portion of the job or atter the job is completed,;

(iii) may perform service for anyone without limitation;

{iv) may accept or reject any job;

{v) furnishes substantially all tocols and equipment necessary to provide the service; and

{vi}) works under a written contract that:

{A) gives rise to a breach of contract action if the installer or any other party fails to perform the
contract obligations;

(B} states that the installer is not covered by unemployment insurance; and

(C) requires the installer to provide a current workers’ compensation policy or te obtain an
exemption from workers’ compensation requirements;

(i) service performed by a direct seller. As used in this subsection, "direct seller” means a person:

{i) who sells, or offers for sale, a tangible consumer product, including but not limited to cosmetics,
vacuum cleaners, and cleaning products at the home of the consumer;

{ii} whose pay is determined by the guantity of product sold; and
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{iii} who works under a written contract that states the person will not be treated as an employee;

{i) service performed by a petroleum land professional. As used in this subsection, "petroleum land
professional” means a person who:

(i) is engaged primarily in negotiating for the acqguisition or divestiture of mineral rights or in
negotiating a business agreement for the exploration ar development of minerals;

{ii) is paid for service that is directly related to the completion of a contracted specific task rather
than on an hourly wage basis; and

(iti) performs all service as an independent contractor pursuant to a written contract;

(k) service performed by an ordained, commissioned, or licensed minister of a church in the exercise
of the church’s ministry or by a member of a religicus order in the exercise of duties required by the order;

(I} service performed by an individual receiving rehabilitation or remunerative work in a facility
conducted for the purpose of carrying out a program of rehabilitation for those individuals whose earning
capacity is impaired by age or physical or mental deficiency or injury or providing remunerative work for
individuals who, because of impaired physical or mental capacity, cannot be readily absorbed in the
competitive labor market;

{m) service performed as part of an unemployment work-relief or work-training program assisted
or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the
state by an individual receiving work relief or work training;

(n) service performed by an inmate of a state prison or other state correctional or custodial
institution;

{0} service by an individual who is sentenced to perform court-ordered cammunity service or similar
wWOork;

{p} service performed for aid or sustenance only; or

{q] service performed by an independent contractor.

NEW SECTION. Section 7. Special review procedure for certain tax issues that involve

unemployment insurance benefit claim -- notice -- appeal. (1) As used in this section, the following
definitions apply:

(a) "Administrator” means the administrator of the income and miscellaneous tax division,
department of revenue.
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(b} "Board” means the state tax appeal board established by 15-2-101.

(c) "Claimant” means an individual who has tiled a claim for unemployment insurance benefits
under Title 39, chapter 61, and has asserted that the individual’s employer inaccurately or incompietely
reported the individual’s wages.

{d) "Employer” means an employer as defined in 39-51-202, that has a potential tax liability arising
from the inaccurate or incomplete reporting of & claimant’s wages.

{e) "Interested party” means the claimant, the employer, or the department of labor and industry.

{2) {a) The department shall premptly investigate whether wages earned by the claimant were
properly reported by the employer. Upon completion of the investigation, the department shall issue a
written determination stating whether the wages were properly reported and, if not, the correct amount
of reportable wages earned by the claimant. A copy of the determination must be mailed to each interested
party at the last-known address of each party.

(b) The determination is final uniess an interested party, within 10 calendar days of the mailing of
the determination, makes a written application for reconsideration of the determination or makes a written
appeal of the determination. A late-filed application for reconsideration may be accepted by the department
upon a showing of good cause in writing.

{c) The written application or appeal must specify the reasons for the application or appeal and
provide any other information relevant to the application or appea!.

(d) An interested party may appeal the reconsideration of a determination by making a written
appeal within 10 calendar days of the mailing of the notice of the redetermination. A late-filed application
for reconsideration may be accepted by the department upon a showing of good cause in writing.

{3) (a) Upon appeal of a determination or redetermination, the administrator or a person appointed
by the administrator shall hold an informal hearing that may be conducted by teiephone or video
conference. After the hearing, the administrator or a designee shall promptly make findings of fact and
conclusions of taw and affirm, modify, reverse, or remand the determination or redetermination. A copy
of the decision, with supporting findings of fact and conclusions of law, must be mailed to each interested
party at the last-known address of each party.

(b} i) The decisian is binding on the interested parties unless a written appeal is made to the board.
The appeal must be filed with the board within 10 calendar days after notice of the decision was mailed.

A late-filed application for reconsideration may be accepted by the board upon a showing of good cause
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in writing.

(i) If the decision becomes final, the department shall proceed as provided in subsection (5},

(4) {a) An appeal to the board, pursuant 10 15-2-302, is initiated by filing a complaint with the
board. The board shall promptly mail a copy of the complaint to each interested party at the last-known
address of each party.

(h} Any interested party who wants to file an answer must do so within 10 calendar days after the
board mails a copy of the complaint. An answer up to 10 days late may be accepted by the board upon
a showing of good cause in writing.

{c] The decision of the board is final and binding upon all interested parties uniess reversed or
modified by judicial review. Proceedings for judicial review under this section are subject to the provisions
of the Montana Administrative Procedure Act.

{51 When the department’s decision becomes final, whether as the result of appeal, judicial review,
or the lapse of time during which to take an appeal, the interested parties are bound by the decision and
may not contest any issue that was decided as pari of the decision either administratively or judicially. An
employer who is determined to have inaccurately or incompletely reported wages may not contest the issue
of whether wages should have been reported, or the amount of the wages that should have been reported,

once the department assesses taxes on those wages.

Section B. Section 15-1-302, MCA, is amended to read:

"15-1-302. Witnesses -- oaths, contempt, and fees. {1} Oaths to witnesses in any investigation
by the department may be administered by the director of revenue or ks the director’s agent.

{2) (a) +r—ease—ony If a withess shalfad fails to obey ary a summons to appear before the
department or sheH+etuse refuses to testify or answer any material question or to produce records, books,
papers, or documents when required to do s¢, svehdalure-errefusal-shal-be—reportedte-theatiormey
generab—whe the department shall thereuper institute proceedings in the prepes district court to compel
obedience 1o ary g summons or order of the board or to punish the witness for saeh neglect or refusal to

obey the summons.

{b) As required by 15-30-209, the department, in addition to instituting proceedings to compel

obedience to a summons or order shall, as a part of the proceedings, reguest the court to issue an order

requiring the payment of ali penaities assessed for the emplover’s failure 10 report.
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1 (3) Asy A person who shal-testify testifies falsely in any material matter under consideration by
2 the department shel-be is guilty of perjury and shall be punished accordingly.

3 (4} Witnesses attending an_investigation by the department skall must receive like the same
4 compensation as witnesses in the district court. Swek The compensation shall must be charged to the
5 proper appropriation for the department.”

6

7 Section 9. Section 15-2-302, MCA, is amended to read:

8 "15-2-302. Direct appeal from department decision to state tax appeal board -- hearing. (1) A

9 person may appeal to the state tax appeal board a final decision of the department of revenue involving:

10 (a) property centrally assessed under chapter 23 ef-this—title;

11 {b) classification of property as new industrial property;

12 (c) any other tax, tother than the property tax}, imposed under this title; or

13 (d) any other matter in which the appeal is provided by law.

14 {2) {(a) Fhe Except as provided in subsection (2)(b], the appeal is made by filing a complaint with

15 the board within 30 days following receipt of notice of the department’s final decision. The complaint must
16  set forth the grounds for relief and the nature of relief demanded. The board shall immediately transmit a
17 copy ot the complaint to the department.

18 {b} An appeal from the department’s determination of whether wages earned by an unemployment

19 insurance benefit claimant were properly reported 1o the department is initiated by filing a complaint with

20 the board within 10 days following receipt of notice of the department’s final determination. The board shalil

21 promptly mail a copy of the complaint t¢ each interested party at the last-known address ¢f each party.

22 {3) The department shall fite with the board an answer within 30 days following filing of a

23 complaint_or in cases involving a determination of whether wages earned by an unemployment insurance

24 benefit claimant were properly reported to the department, any interested party_as defined in [section

25 7{1){e)} and the department may file an answer with the board within 10 days after receipt of a copv of

26 the complaint filed with the board, and at that time mail a copy to the complainant. The answer must set

27 forth the department’s response to each ground for and type of relief demanded in the complaint.

28 (4} (a) Fhe Except as provided in_subsection {4)(b), the board shall conduct the appeal in

29 accordance with the contested case provisions of the Montana Administrative Procedure Act.

30 (b) (i} An appeal regarding the determination of whether wages earned by an unemployment
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insurance ciaimant were properly reported to the department, the appeal must be conducted informally and

may, in the discretion of the board, be conducted hy telephone aor other electronic means. The appeal is

not a contested case under provisions of the Montana Administrative Procedure Act. The board, in

conducting the_hearing or making_its_decision, is not bound by the Montana Rules of Evidence.

(i) The board shall make its final decision within 45 days of the date the appeal is received by the

board.

(5) The decision of the state tax appeal board is final and binding upon all interested parties unless
reversed or modified by judicial review. Proceedings for judicial review of a decigsion of the state tax appeal
board under this section are subject toc the provisions of 15-2-303 and the Montana Administrative

Procedure Act to the extent that it does not conflict with 15-2-303."

Section 10. Section 15-30-201, MCA, is amended to read:

"15-30-201. Definitions. When used in 15-30-201 through 15-30-209, the following definitions
apply:

(1) "Agricultural labor” means all services performed on a farm or ranch in connection with
cultivating the soil or in connection with raising or harvesting any agricultural or horticuitural commaodity,
including the raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry,

and fur-bearing animals and wildlife.

(2) "Domestic_or household service” means employment of persons other than members of the

hausehold for the purpose of tending to the aid and comfort of the employer or members of the emplover’'s

family, including but not limited to housecleaning and yard work but does not include employment beyond

the scope of normal household or domestic duties such as home health care or domiciliary care.

+2(3) "'Employee" means;

{a) an officer, employee, or elected public official of the United States, the state of Montana, or
any political subdivision of the United States or Montana or any agency or instrumentality of the United
States, the state of Montana, or a political subdivision of the United States or Montana—The termalse
wehtdes;

(b} an officer of a corporation-;

{c} any individual who performs services for another individual or organization_having the right 1o

control the employee as to the services to be performed and as to the manner of performance:
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1 {d! all classes, grades, or types of employees including minors and aliens, superintendents,
2 managers, and other supervisory personnel.

3 {34+(4) "Employer" means;

4 {a) the person for whom an individual performs or performed any service, of whatever nature. as

5

&

7

8 (b) a person who pays $1,000 or more in wages within the current calendar vear;

9 (c) a person who pays $1,000 or more in cash for domestic or household service in any quarter
10 during the current calendar vear;
11 {d) any individual or organization, including state government and any of its political subdivisions

12 orinstrumentalities, partnership, association, trust, estate, joint-stock company, insurance company, limited

13 liability company or a limited liability partnership that has filed with the secretary of state, or domestic or

14 foreign corporation or the receiver, trustee in bankruptcy, trustee or the trustee’s successor, or leqgal

15 representative of a deceased person who has or had in its employ one or more individuals performing

16 services for it within this state; or

17 {e} any person found to be an employer under Title 39, chapter 51, for unemployment insurance

18 purposes is considered an employer for state income tax withholding purposes.

19 4(5) "Independent contractor” means an individual who renders service in the course of an
20 occupation and:
21 {a) has been and will continue to be free from control or direction over the performance of the

22 services, both under contract and in fact; and

23 (b) is engaged in an independently established trade, occupation, profession, or business.
24 6}(6) "Lookback period” means the 12-month period ending the preceding June 30,
25 63(7) (a) "Wages”, unless specifically exempted under subsection (7}(b} means all remuneration;

26 athathanfeospara-to-a-publicefficial; for services performed by an employee for the employer, including
27 the cash value of all remuneration paid in any medium other than cash, exeeptthatthe—term-—does—+et
28  irglude-remuoneratienpaid: and includes but is not limited to the following:

29 (i) commissions, bonuses, and remuneration paid for overtime work, holidays, vacations and

30 sickness periods;
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1 {ii) severance or continuation pay, back pay, and any similar pay made for or in regard to previous
2 service by the employee for the emplo{/er, other than retirement or pension benefits from a qualif-ied plan;
3  and

4 (iii] except those tips that are exempted in subsection (7)(b){v), tips or other gratuities received by
5 the employee, to the extent that the tips ot gratuities are:

§] A} documented by the employee to the employer for tax purposes:

11
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(b] The term "wages" does not include:

(i} the amount of any payment made by the employver FOR EMPLOYEES, if the payment was made

empievees for:

{A) retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE

PROVISIONS OF THE INTERNAL REVENUE CODE;

{B} sickness or accident disability under a workers’ compensation policy;

{C) medical or hospitalization expenses in connection with sickness or accident disability, including

health insurance for the employee or the employee’s immediate family; or

{D} death, including life insurance for the employee or the employee’s immediate family:

{ii} compensation in the form of meals and |odging, provided the compensation is not includable
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in gross income for state individual income tax purposes;

{iii)  distributions _from a multiple employer welfare arrangement, as defined in 29 U.S.C.

1002{40HA), to a qualified individual emplovyee;

{iv] payments made by an employee to any group plan or program to the extent that the payments

are not taxable for state incame tax purposes;

{v) tips or gratuities that are in accordance with 26 U.5.C. 3402(k} or service charges that are

covered by 26 U.S5.C. 3401 of the Internal Revenue Code, as amended and applicable on January 1, 1983,

received by persons for services rendered by them to patrons of premises licensed to provide food,

beverage, or lodging; or

(vi] payments that may not be taxed under federal |aw."

Section 11. Section 15-30-202, MCA, is amended to read:
"15-30-202. Withholding of tax from wages. (1} Each employer making payment of wages for

employment as defined in [section 5] shali withheld from wages a tax determined in accordance with the

withholding tax tables prepared and issued by the department. Rersons-en-active-service-as-members—of

{2) An employer who maintains two or more separate establishments within this state is considered

to be a single employer for the purposes of this part.”

Section 12. Section 15-30-203, MCA, is amended to read;

"15-30-203. Employer liable for withhelding employment taxes. {1) Each employer is liable for the

reports and payments required by 15-30-204, the amounts required to be deducted and withheld under this

part, and the amounts plus interest due on the amounts are a tax. With respect to the tax, the employer
is the taxpavyer.

(2) The officer or employee of a corporatior whose duty it is to collect, truthfully account for, and
pay to the state the amounts withheld from the corporation’s employees and who fails to pay the
withholdings is liable to the state for the amounts withheld and the penalty and interest due on the
amounts.

{3) {a} Each officer or employee of the corporation is individually liable along with the corporation
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for filing reports to the extent that the officer or employee has access to the requisite records and for

unpaid taxes, penalties, and interest upon a determination that the officer or employee:

{i) possessed the authority, duty, and responsibility to file reparts and pay taxes on behalf of the

corporation;

(i) possessed the authority on behalf ot the corporation to direct the filing of reports and payment

of taxes by other empioyees or agents of the corporation; or

{iii) possessed the authority on behalf of the corporation for directing the filing of tax reports or

the payment of other corporate obligations and exercised that authority resulting in the corporation’s failure

to file reports required by this part or pay taxes due as required by this part.

(b] The department is_not limited to considering the elements set forth in subsection (3)(a) to

establish individual liability and may consider any other available information.

(4) _In the case of a corporate bankruptcy, the liability of the individua! remains unaffected by the

discharge of penalty and interest against the corporation. The individual remains liable for any reports and

the amount of taxes, penalties, and interest unpaid by the corporation.

{5) For the purpose of determining liability for _the filing of reports and the remittance of taxes

penalties, and interest owed under this part, a member-managed limited liability company must be treated

as a partnership with liability for filing reports and remitting taxes, penalties, and interest owed extending

to each member who was a member at the time the report_or taxes were due.

{6) For determining personal liability for the failure to file reports and remit taxes, penalties, and

interest owed by a manager-managed limited liability company, the managers of the limited liability

company are jointly and severally liable along with the limited liability company for reports and any taxes,

penalties, and interest owed.

(7) For determining personal liability for the failure to file reports and remit taxes, penalties, and

interest owed by a limited liability partnership, the partners of the limited liability partnership are jocintly and

severally iiable, along with the limited liability partnership, for reports and any taxes, penalties, and interest

due.
£31(8) H the employer fails to deduct and withhold the amounts specified in 15-30-202 and
thereafter the tax against which the deducted and withheld amounts would have been credited is paid, the

amounts required to be deducted and withheld may not be collected from the employer.”
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Section 13. Section 15-30-204, MCA, is amended to read:
"15-30-204. Weekly—menthiy—eorannualpayment Reporting and remittance requirements. {H-A#x

’ (1) For the purposes of this section, emplovers shall remit their taxes in accordance with the

appropriate remittance schedule as follows:

{a) Employers whose tota! liability for state income tax withholding during the preceding lookback

period was $12,000 or more shall remit on an "accelerated schedule”, which is the same as the employer’s

federal due dates for federal tax deposits.

(b} Employers whose total liability for state income tax withholding during the preceding lookback

period was less than $12,000 but more than $1,199 shall remit on a "monthly schedule” for which the

remittance due date_is on or befors the 15th day of the month following the payment of wages.

{c] Emnloyers whose total liability for state income tax withholding during the preceding lookback

period was less than $1,200 shall remit on a "quarterly schedule" for which the remittance due date is on
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1 or before the last day of the month following the close of each calendar quarter.

(d) Emplovers who are not subject under Title 39, chapter 51, for unemployment insurance and

whose total liability for state income tax withholding, or if state income tax withholding is not reguired

BOW N

whose total liability for old fund liability tax during the preceding lookback period was less than $1,200,

5 may remit on an "annual schedule” for which the remittance is due on or before February 28 of the year

6 following payment of wages.

7 {2) (a) Every employer is required to file a report quarterly in the form required by the department.
8 {h) The report is due on or before the last day of the month following the close of the calendar
9 quarter.

10 (c) An employer who is not subject under Title 33, chapter 51, to unemployment insurance may

11 elect to file an annual report on or before February 28 for the preceding calendar vear.

12 {d) An employer who has no payroll during a guarter may elect to_report "no wages paid this

13 quarter” using alternative reporting methods provided in department rules.

14 {e} An employer, in addition 1o the scheduled reports and remittances, must file the annual report

15 and wage statements as required by 15-30-207.

16
17
18
19
20
21

22
23
24

25

26 13) (a) Except as provided in subsection (3){a}, payments are due as required according to the

27 remittance schedule for each employer.

28 {s+(b) 1f an employer subject to the provisions of this subsection 433 (1)1d] does not file-theanprual

29  eturrreguired-by-subseetion{3Mal comply with the requirements of this section, the employer s may be
30 subject 1o the paymentand-fiingprovisions—e+ gquarteriy reporting schedule provided in subsection {2}){a}
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and to the quarterly remittance schedule provided in subsection {1}{c} until the department determines from

the employer’s subsequent filing and payment history that the employer will file and remit in a timely
tashion.

Hat(c) On or before November 1 of each year, the department shall notify the employers subject
to the provisions of this section of the employers’ remittance schedules for the following catendar year
based upon the department’s review of the preceding lookback period.

{e}(d) A Except as provided in subsection (3}{q}, a new emplayer or an employer with no filing
history is subject to the-previsions-ef-subsectiont2} the quarterly remittance schedule in subsection (1){c)

untit the department is able to determine the employer’s proper remittance schedule by a review of the

employer’s first complete lookback period.

(e) An employer who is subject 1o the quarterly schedule in subsection {1}{c) may elect to remit

payments on a more frequent basis. An employer who is on an annual schedule may elect to remit monthly

or_quarterly payments.

{f] An employer who exceeds either threshold as defined in 15-30-201(4)({b} and (4){c), must beqin

withholding state income tax on_or before the last day of the month following the quarter in which the

wages paid exceeded the threshold requirements. The employer is subject to the guarterly remittance

schedule until the department is able to determine the emplover’s proper remittance schedule by a review

of the emplover’s first complete lookback period.

{g} An employer who is not subject to unemployment insurance under Title 39, chapter 51, and

whose estimated annual state income tax withhalding, or if state income tax withholding is not required,

whose estimated old fund liability tax, is not expected to exceed $1,199 for the calendar vear may remit

according to the annual schedule and report annually on or before February 28.

{(h) _An emplover may use alternative remittance methods in conjunction with the department’s

electronic remittance program in accordance with department rules.

{6}(4] If the department has reason to believe that collection of the amount of any tax withheld is

in jeopardy, it may proceed as provided for under +6-39-312-with-—respeci—to—jeopardy-assossments—of
reermetax 15-1-703.

(5} Each emplovyer shall keep true and accurate pavroll records containing the information that the

department may prescribe by rule. Those records must be open to inspection and audit and may be copied

by the department or its authorized representative at any reasonable time and as often as may be
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necessary. An employer who maintains its records outside Montana shall furnish copies of those records

to the department at the employer’s expense.”

Section 14. Section 15-30-207, MCA, is amended to read:

"15-30-207. Annual statement by employer. (1) Every employer shall, on or before February 28
in each year, file with the department a wage and tax statement for each employee in sueh the form and
summarizing suek information as the department requires, including the total wages paid to the employee

during the preceding calendar year or any part thereef of the calendar year and showing the total amount

of the federal income tax deducted and withheld from sueh the wages and the total amount of the tax

O © O N AW N

-

deducted and withheld therefrom from the wages under the provisions of 15-30-201 through 15-30-209

—_
—_

and 39-71-2503.

"
N

{2) The annual statement filed by an employer with respect to the wage payments reported

—_
w

constitutes full compliance with the requirements of 15-30-301 relating to the duties of information agents,
14 and reo additional information return is not required with respect to sueh the wage payments.

15
16
17
18
i9

20
27 Section 15. Section 15-30-208, MCA, is amended to read:

22 "15-30-208. Withheld taxes held in trust for state —warrants-te-eellest. {4 Every employer who
23 deducts and withholds any amounts under the provisions of 15-30-201 through 15-30-209 shall hold the
24  same amounts in trust for the state of Montana.

25
26
27
28
29
30
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Section 16. Section 15-30-209, MCA, is amended to read:

"15-30-209. Violations by employer -- penalties, interest, and remedies. (1) Hany-employershall

in any consecutive 3-year period that an employer files a report or remits a tax after the due date, the

department shall issue a warning notice expiaining to the emplover that the emplovyer failed to file a report

on the due date as required by law _and, if applicable, that the employer failed to remit the tax on the due

date as required by law and the department shall notify the employer of the consequences of any further

subseguent late reporting or late remittance.

{2} {(a) A |late report penalty may not be assessed if an emplover files the late report prior to the

issuance of a notice of delinguent report.

(b) If the report is not received prior to the issuance of a notice of delinguent report, a $50 penalty

must be assessed at the same time the notice is issued.

{3) {a) Taxes unpaid on the date on which they are due and payable are subject to a penalty of 2%

per month, or any portion of a month, on the late paid tax with a maximum penalty of 24%.

(b) A late payment penaity may be suspended If an acceptable payment agreement is made between

the department and the employer. An emplover’s failure to meet the terms of the payment agreement voids
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the suspension and the penalty must be recomputed from the due date on the unpaid tax.

(4) An employer must be_assessed interest at the rate of 18% a vear, computed at 1 1/2% a

month or fraction of a month, on any remaining unpaid tax required to be paid.

{6) (a) A subpoena penalty of $50 must be assessed whenever, as the result of a refusal of an

employer to furnish wage information or pay taxes on time, the department issues a subpoena pursuant

to 15-1-302, to obtain wage information or make a summary or jeopardy assessment pursuantto 15-1-703.

(b) If an employer ftails to honor the subpoena provided in subsection {B)(a}, an additional $100

penalty must be added to the liability.

(8) In addition to any other penalty provided by law, the failure of an employer to furnish a wage

and tax statement as required by 15-30-207{1) subjects the employer to a penalty of $5 for each failure

with a minimum of $50.

(7) Penalties may be waived by the department upon a showing of good cause by the employer.

The penalty may be coilected in the same manner as are other tax debts including a tax lien.

(8) If any tax imposed by this chapter or any portion of the tax_is not paid when due, the

department may issue a warrant for distraint as provided in Title 15, chapter 1, part 7. The priority date

of the tax lien created by filing the warrant for distraint is the date the tax was due as indicated on the

warrant for distraint.

{9) The tax lien provided forin subsection (8} is not valid against any third party ownirig an interest

in the real or personal property whose interest is recorded prior to the filing of the warrant for distraint if

the third party receives from the most recent grantor of the interest an affidavit stating that all taxes,

assessments, penalties, and interest due from the grantor have been paid.

{10} A grantor who signs and delivers to the third party an affidavit as provided in subsection (9)

is subject to the penalties imposed by 15-30-321(3) if any part of the affidavit is untrue. Notwithstanding

the provisions of 15-30-321(3), the department may bring an action as provided in that subsecticn in the

name of the state to recover the civil penalty and any delinguent taxes.

{23(11) Al of the remedies available to the state for the administration, enforcement, and collection

of income taxes skalbe are available and shall apply to the tax required to be deducted and withheld under

the provisions of 15-30-201 through 15-30-208 uniess otherwise specifically addressed in this part.”

Section 17. Section 37-31-101, MCA, is amended to read:
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"37-31-101. Definitions. Unless the context requires otherwise, in this chapter, the following
definitions apply:

(11 "Board" means the board of cosmetologists provided for in 2-15-1857.

(2) "Boéth“ means any part of a cosmetology salon or manicuring salon that is rented or leased
for the performance of cosmetologist services, as specified in 39-51-2048HH{1)(e}.

(3] "Cosmetology salon” means premises, building, ar part of a building in which is practiced a
branch or combination of branches of cosmetclogy or the cccupation of a hairdresser and cosmetician or
cosmetologist and that must have a manager-operator in charge.

(4} "Department” means the department of commerce provided for in Title 2, chapter 15, part 18.

(5} "Manicuring” includes nail care of the hands and feet and the application and maintenance of
artificial nails.

(67 "Manicuring salon” means premises, a building, or part of a building in which the art of
manicuring is practiced.

(7: "Practice and teaching ot cosmetology” means work included in the terms "hairdressing”,
"manicuring”, and "beauty culture” and performed in cosmetology salons, in booths, or by itinerant
cosmetoiogists, which work is done for the embellishment, cleanliness, and beautification of the hair, scalp,
face, arms, feet, or hands. The practice and teaching of cosmetology may not be construed to include
itinerant cosmetologists who perform their services without compensation for‘demonstration purposes in
any regularly established store or place of business holding a license from the state of Montana as a store

or place of business.”

Section 18. Section 39-51-201, MCA, is amended to read:

"39-51-201. General definitions. As used in this chapter, unless the context clearly requires
otherwise, the following definitions apply:

(1) "Annual payroll” means the total amount of wages paid by an employer, regardiess of the time
of payment, for employment during a calendar year.

{21 "Base period” means the first 4 of the last 5 completed calendar quarters immediately preceding
the first day of an individual’'s benefit year. However, in the case of a combined-wage claim pursuant to
the arrangement approved by the secretary of labor of the United States, the base period is the period
applicable under the unemployment law of the paying state. For an individual who fails to meet the
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qualifications of 39-51-2105 or a similar statute of another state because of a temporary total disability,
as defined in 39-71-116, or a similar statute of another state or the United States, the base period means
the first 4 guarters of the last 5 quarters preceding the disability if a claim for unemployment benefits is
filed within 24 months of the date on which the individual’s disability was incurred.

(3) "Benefits™ means the money payments payable to an individual, as provided in this chapter,
with respect to the individual's unemployment.

(4} "Benefityear", withrespect to any individual, means the 52-consecutive-week period beginning
with the first day of the calendar week in which the individual files a valid claim for benefits, except that
the benefit year is B3 weeks if filing a new valid claim would result in overlapping any quarter of the base
year of a previgusly filed new claim. A subsequent benefit year may not be established until the expiration
ot the current benefit year. However, in the case of a combined-wage claim pursuant to the arrangement
approved by the secretary of labor of the United States, the base period is the period applicable under the
unemployment law of the paying state.

(5) "Board" means the board of labor appeals provided for in Title 2, chapter 15, part 17.

(6) "Calendar quarter” means the period of 3 consecutive calendar months ending on March 31,
June 30, September 30, or December 31.

{7) "Contributions” means the money payments to the state unemployment insurance fund required
by this chapter but does not include assessments under 39-51-404(4).

{8) "Department” means the department of labor and industry provided for in Title 2, chapter 15,
part 17,

(9) "Domestic or household service" means emplioyment of persons other than members of the

household far the purpose of tending to the aid and comiort of the employer or members of the employer’s

tamily, including but not limited to housecieaning and vard work but does not include employment beyond

the scope of normal household or domestic duties such as home health care or domiciliary care.

+8+{10) "Employing unit” means any individual or organization (including the state government and
any of its political subdivisions or instrumentalities), partnership, association, trust, estate, joint-stock
company, insurance company, limited liability company that has filed with the secretary of state, or
corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee’s
successor, or legal representative of a deceased person that has or had in its employ one or more

individuals performing services for it within this state, except as provided under 39-51-204: Ha}--and

Legislative
. Services - 25 - HE 561

- Dijvision
o



55th Legislature HB0561.02

11

12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
28
30

s (1)(A) and {1}iq). All individuals performing services within this state for any employing unit that

maintains two or more separate establishments within this state are considered to be employed by a single
employing unit for all the purposes of this chapter. Each individual employed to perform or assist in
performing the work of any agent or employee of an employing unit is considered to be employed by the
ernploying unit for the purposes of this chapter, whether the individual was hired or paid directly by the
employing unit or by the agent ar employee, provided that the employing unit has actual or constructive
knowledge of the work.

H0311] "Employment office" means a free public employment office or branch of an office
operated by this state or maintained as a part of a state-controlled system of public employment offices
or sueh other free public employment offices operated and maintained by the United States government
or its instrumentalities as the department may approve.

HH{12) "Fund" means the unemployment insurance fund established by this chapter to which all
contributions and payments in lieu of contributions are required to be paid and from which all benefits
provided under this chapter must be paid.

231113} "Gross misconduct” means a criminal act, other than a violation of a motor vehicle traffic
law, far which an individual has been convicted in & criminal court or has admitted or conduct that
demonstrates a flagrant and wanton disregard of and for the rights or title or interest of a fellow employee
or the employer.

£+3}{14) "Hospital" means an institution that has been licensed, certified, or approved by the state
as a hospital.

H4{15) "Independent contractor” means an individual who renders service in the course of an
occupation and:

{a) has been and will continue 10 be free from control or direction over the performance of the
services, both under a contract and in fact; and

(b} is engaged in an independently established trade, occupation, profession, or husiness.

45416} (a) "Institution of higher education", for the purposes of this part, means an educational
institution that:

{iy admits as regular students only individuals having a certificate of graduation from a high school
or the recognized equivalent of a certificate;

{iit is legally authorized in this state to provide a program of education beyond high school;
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(iii} provides an educational program for which it awards a bachelor’s or higher degree or provides

2 a program that is acceptable tor full credit toward a bachelor’s or higher degree, a program of postgraduate
3 or postdoctoral studies, or a program of training to prepare students for gainful employment in a recognized
4 occupation; and |
5 (iv) is a public or other nonpraofit institution,
6 (b) Notwithstanding subsection +6Ha} {16}(a], all universities in this state are institutions of higher
7 education for purposes of this part.
8 8417} "State” includes, in addition to the states of the United States of America, the District of
9 Columbia, Puerto Rico, the Virgin Islands, and the Dominion of Canada.
10 +A{18) "Taxes” means contributions and assessments required under this chapter but does not
11 include penalties or interest for past-due or unpaid contributions or assessments.
12 484{19) "Unemployment insurance administration fund"” means the unemployment insurance

13 administration fund established by this chapter from which administrative expenses under this chapter must
14 be paid.

15 H84(20) (a) "Wages"’, unless specifically exempted under subsection (20}{b), means all remuneration

16 payable for personal services, including eemmissiens—and-berdyses; the cash value of all remuneration
17  payable paid in any medium other than cash,—ard-backpay received—pursoahito—a-dispute—relatedto

18 erployment. The reasonable cash value of remuneration payable in any medium other than cash must be

19 estimated and determined pursuant to rules prescribed by the department. The term includes but is not

20 limited to.

21 {iy commissions, bonuses, and remuneration paid for overtime work, holidays, vacations and

22 sickness periods;

23 {ii) severance or_ continuation pay, back pay, and any similar pay made for or in regard to previous

24 service by the employee for the employer, other than retirement or pension benefits from a qualitied plan:

25 and
26 (it} tips or other gratuities received by the employee, to the extent that the tips or gratuities ares:
27 A documented by the employee to the employer for tax purposes:
28 {Bl—disbursed-by-theemployer fromatip-peok-or
29 {C)-addedto-the-eustomersbilbby the-emplover.
30 {b) The term "wages" does not include:
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(i) the amount of any payment made by the employer FOR EMPLOYEES, if the payment was made

(A} retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE

PROVISIONS OF THE INTERNAL REVENUE CODE;

(B} sickness or accident disability under a workers’ compensation faw policy;
(C} medical and or hospitalization expenses in connection with sickness or accident disability

including health insurance for the employee or the employee’s immediate family: or

(D) death:, including life insurance for the employee or the employee’s immediate family; or
(i) rerunerationpaidby-aeountywelfare-oiticetrompublic-assistancefundsforservicesperformed
at-tho—dector—androquestoi-the-county—wellarc-ofHeeor

it} employee expense reimbursements or allowances for meals, iodging, travel, subsistence, or

other expenses, as set forth in department rules.
£264{21] "Week" means a period of 7 consecutive calendar days ending at midnight on Saturday.
213{22) Anindividual's "weekly benefit amount” means the amount of benefits that the individual

wolld be entitled to receive for 1 week of total unemployment.”

Section 19. Section 39-51-204, MCA, is amended 10 read:
"39-51-204. Exclusions from definition of employment. (1) The term "employment" does not

include:

Hi—heusehold-and-demestie domestic or household service in a private home, focal college club,

or local chapter of a college fraternity or sorority, except as provided in 39-51-202(3). If an employer is
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1 otherwise subject to this chapter and has domestic or household service employment, all employees
engaged in domestic or_household service must be excluded from coverage under this chapter if the
employer:

(il does not meet the monetary payment test in any guarter or calendar year, as applicable, for the

subject wages attributable to domestic or household service; and

[ T & s B L 7 A

(i) keeps separate books and records to account for the employment of persons in domestic or

7 househeld service.

12 dependent member of a sole proprietor for whom an exemption may be claimed under 26 U.8.C. 152 or

13 service performed by a sole preprietor’'s spouse for whom an exemption based on marital status may be

14 claimed by the sole praprietor under 26 U.S.C. 7703;

17
18
19
20
21
22
23
24
25
26

27

28 {g(c) serwiees sarvice performed as a freelance correspondent or newspaper carrier e+—ee-tanee
29  eorrespendent if the person performing the serviees service, or a parent or guardian of the person

30 performing the serviees service in the case of a minor, has acknowledged in writing that the person
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1 performing the servees service and the services service are not covered. As used in this subsection:

2 (i) "#ree-tance "freelance correspondent™ is a person who submits articles or photographs for
3 publication and is paid by the article or by the photograph; and
4 (il "nmewspaper carrier” means a person who provides a newspaper with the service of delivering

5 newspapers singly or in bundles. The term does not include an employee of the paper wha, incidentally to
6 the employee’s main duties, carries or delivers papers.

7 Hd) serviees service performed by as a real estate—seecurtities—andinsuranee-salespesple—pad
8 solelyby-commissionsand-without gurarantee-of PRrdm-earnings broker or salesperson who ig licensed

9 pursuant to Title 37, chapter 51;

10
11

i2
13
14
15

16

18
19
20
21
27
23
24

25 hie) services service performed by a cosmetologist who is licensed under Title 37, chapter 31,
26 or a barber who 18 licensed under Title 37, chapter 30, and:

27 {(iy who has acknowledged in writing that the cosmetologist or barber is not covered by
28 unemployment insurance and workers’ compensation;

29 (i} whno contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined
30 in 37-30-101, which contract must show that the cosmetologist or barber:
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(A) is tree from all control and direction of the owner in the contract:

(B) receives payment for serviees service from individual clientele; and

(C} leases, rents, or furnishes all of the cosmetologist's or barber’'s own equipment, skills, or
knowledge; and

(i) whose contract gives rise to an action for breach of contract in the event of contract
termination. {the The existence of a single license for the cosmetology salon or barbershop may not he
construed as a lack of freedom from control or direction under this subsection}s.

#4(f] casual labor not in the course of an employer’s trade or business performed in any calendar
quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by
an individual who is regularly employed by the employer to perform the service. "Regularly employed”
means that the servees—are service is performed during at ieast 24 days in the same quarter.

{rHg) employmentef service performed by sole proprietors, working members of a partnership,

or members of a member-managed limited liability company that has filed with the secretary of state or

partners in a limited liability partnership that has filed with the secretary of state;

+o¥h) serwiees service performed for the installation of floor coverings if the installer:

(i} bids or negotiates a contract price based upon work performed by the yard or by the job;

(i} is paid upon completion of an agreed-upon portion of the job or after the job is completed;

(iiiy may perfarm serviees service far anyone without limitation;

(iv] may accept or reject any job;

(v} furnishes substantially all tools and equipment necessary to provide the serviees service; and

(vi) works under a written contract that;

(A) gives rise to a breach of contract action if the installer or any other party tfails to perform the
contract obligations;

(B) states that the installer is not covered by unemployment insurance; and

(C) requires the installer to provide a current workers’ compensation policy or to obtain an

exemption from workers’ compensation requirements;

{pi(i) employment-of service performed as a direct seller, as—defired-in26-0-8-6—3608 As used

in this section, "direct seller” means a person:

{i) who sells, or offers for sale, a tanqibie consumer product, including but not limited to cosmetics,

vacuum cleaners, and cleaning products at the home of the consumer;
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{ii) whose pay is determined by the quantity of product sold; and

(i) who works under a written contract that states the person will not be treated as an emplovee;

+Hj) serwiees service performed by a petroleum land professional. As used in this subsection,
"petroleurn land professional” means a person wha:

(i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in
negotiating a business agreement for the exploration or development of minerals;

(i) is paid for serwiees service that are is directly related to the completion of a contracted specific
task rather than on an hourly wage basis; and

(i) performs all services as an independent contractor pursuant to a written contract,

erariyf - i . , ised. led o
. . : ;

++{k) service performed by an ordained, commissioned, or licensed minister of a church in the

exercise of the church’'s ministry or by a member of a religious order in the exercise of duties required by
the order;

tet{l} _service performed by an individual receiving rehabilitation or remunerative work in a facility

conducted for the purpose ot carrying out a program of rehabilitation for individuals whose earning capacity
is impaired by age or physical or mental deficiency or injury or providing remunerative work for individuals
who, because of impaired physical or mental capacity, cannot be readily absorbed in the competitive {abor

market by-erindhidusireceivingrehabiitotionerreruaerative-work:

tehH{m) service performed as part of an unemployment waork-relief or wark-training program assisted

or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the

state by an individual receiving work relief or work training; e+

te(n] service performed for a state prison or other state correctional or custodial institution by an
inmate of that institution-;

(o)__service performed by an individual who is sentenced to perform court-ordered community

service or similar work:

(p)_service performed by elected public officials;
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(g} agricultural labor, except as provided in 39-51-202(2). If an employer is otherwise subject to

this chapter and has agricultural employment, all employees engaqed in agricultural labor must be excluded

from coverage under this chapter if the employer:

(i} inany guarter or calendar vear, as applicable, does not meet either of the tests relating to the

monetary amount or number of employees and days worked for the subject wages attributahle to

agricultural labor; and

{ii) keeps separate books and records to account for the employment of persons in agriculturail

tabor.

{r] service performed in the employ of any other state or its political subdivisions or of the United

States government or of an instrumentality of any other state or states or their political subdivisions or of

the United States, except that national banks organized under the national banking law are not entitled to

exemption under this subsection and are subject to this chapter the same as state banks, if the service is

excluded from employment as defined in section 3306(c}{7) of the Federal Unemployment Tax Act:

{s) service in which unemployment insurance is payable under an unemployment insurance system

established by an act of congress if the department enters into agreements with the proper agencies under

an act of congress and those agreements become effective in the manner prescribed in the Montana

Admimistrative Procedure Act for the adoption of rules, to provide reciprocal treatment to individuals who

have, after acquiring potential rights to benefits under this chapter, acguired rights to unemployment

insurance under an act of congress or who have, after acquiring potential rights to unemployment insurance

under the act of congress, acquired rights to benefits under this chapter;

{1} service performed in the employ of a schoal or university if the service is performed by a student

who is enrolled and is regularly attending classes at a school or university or by the spouse of a student

if the spouse is advised, at the time _that the spouse commences 1o perform the service, that the

employment of the spouse to perform the service is provided under a program 1o provide financial

assistance to the student by the school or university and that the employment is not covered by any

program of unemployment insurance:

{u) service performed by an individual who is enrolled at g nonprofit or public educational institution

that normally maintains a reqular faculty and curriculum and normally has a reqularly organized bady of

students in attendance at the place where its educational activities are carried on, as a student in a fuli-time

program taken for credit at an institution that combines academic instruction with work experience if the
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service is an inteqral part of the program and the institution has certified that fact to the emplover, except

that this subsection (1){u) does not apply to service performed in a program established for or on behalf

of an employer or group of employers;

{v) service performed as an officer or member of the crew of a vessel on the navigable waters of

the United States; or

(w) service performed by an alien admitted to the United States to perform agricuttural labor

pursuant to sections 214(c! and 1101 (a)(H)(ii){a) of the Immigration and Nationality Act.

2} Anindividual found to be an independent contractor by the department under the terms of
39-71-401{3) is considered an independent contractor for the purposes of this chapter. An independent
contractor is not precluded from filing a claim for benefits and receiving a determination pursuant to
39-51-2402.

{3} This section does not apply to a state or local governmental entity or a nonprofit organization
defined under section 501(c}{3) of the Internal Revenue Code unless the service is excluded from

employment as defined in the Federal Unemployment Tax Act."

Section 20. Section 39-51-301, MCA, is amended to read:

"39-51-301. Administration -- duties and powers of department. (1) It shelbe is the duty of the
department 1o administer this chapter and it shal-have-pewerand—autherty-te may adopt, amend, or
rescind suek rules, to employ sueb persons, make saeh expenditures, require sdeh reports, make sueh
investigations, and take sweh—ether action as it deems considers necessary or suitable te—that-end in

administering this chapter.

{2} The department shall determine its own organization and methods of procedure in accordance
with the provisions of this chapter and shall have an official seal, which shall-be is judicially noticed.

(3} Whenever the department believes that a change in contribution or benefit rates will become
necessary to protect the solvency of the fund, it shall promptiy se inform the governor and the legistature
and make recommendations with respect therete 1o the change.

{4} The department and the board may issue subpoenas and compel testimony and the production
of evidence, including books and records, in regard to any investigation or proceeding under this chapter.

{6) _The department shall delegate to the department of revenue duties associated with the

administration of unemployment insurance contributions and the employment security account so long as
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the duties_are carried out in conformity with the requirements of the program budget plan with the United

States department of labor. The delegated duties do not include oversight duties such as revenue quality

control, risk management, and trust fund management. The department of revenue must receive funds

from the department for the performance of the delegated duties.

(6) Emplovees transferring from the department to the department of revenue as a result of a

delegation of duties in subsection (b)), are entitled to all rights including those under 2-15-131, possessed

as a state officer or employee before transferring, including rights to tenure in office and of rank or grade,

rights ta vacation and sick pay and |eave, rights under any retirement or personnel plan or labor union

contract, rights to compensatory time earned, and any other rights under any law or administrative policy

including the State Emplovee Protection Act. Employees transferring must be considered internal applicants

by the department efrevenue for recruitment purposes for the period from July 1, 1997, through June 30,

1998.

{7] The department of revenue shall succeed the department in its rights to property relating to the

delegation of duties in subsection {5) to the extent that is consistent with federal property transfer policy.

The property includes real property, records, office equipment, forms, supplies, and contracts other than

the program budget plan with the United States department of labor.

{8} (a) The delegation of duties in subsection (5) does not atfect the validity of any pending judicial

or administrative proceeding.

(b) Appeals that were filed with the board of labor appeals or the department’s hearings bureau

hefore July 1, 1997, must follow the procedures and processes in effect when the appeal was first taken.

An appeal that is filed on or after July 1, 1997, must be taken in accordance with the procedures and

processes in effect on the date the appeal is filed.

{c) The department of revenue must be substituted for the department and succeed to all audits,

determinations, and other actions that have not been appealed to the board of labor appeals or the

department’s hearings bureau prior to July 1, 1997,

(9) The rights, privileges, and duties of the holders of bonds and ather obligations issued and of the

parties to contracts, Jeases, indentures, and other transactions entered into before the detegation of duties

in subsection (5) remain _in effect, and none of those rights, privileges, duties, cove‘nams, or agreements

are impaired or diminished by reason of the delegation of duties. The department ¢f revenue is substituted

tor the department and subiect to the provisions of subsection (5), succeeds to the rights and duties under
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1 the provisions of those bonds, contracts, leases, indentures, and other transactions. The pravisions of this
2 subsection (8) do not apply to the program budget plan agreement between the department and the United
3 States department ot labor."”
4
5 Section 21. Section 39-51-1109, MCA, is amended to read:
6 "39-51-1109. Tax appeals -- procedure. {1) A decision, determination, or redetermination of the
7 department involving eertributiontiabiity—eentrbution-rate—appheationforreiund—employmentstatus; an
8 employer-emplovee relationship or the charging of benefit payments to emplovers making-payrrenttated
9 oi-contributions is final unless an interested party entitled to notification submits a written appeal of the
10 decision, determination, or redetermination. The appeal must be made in the same manner as provided in
11 39-51-2402 for the appeal of a decision relating to a claim for unemployment insurance benefits. Statutory
12 rules of evidence and civil procedure do not apply to a hearing on the appeal. A hearing may be conducted
13 by telephone or by videoconference. The decision of the appeals referee and any subsequent appeal must
14 be made in the same manner as prescribed in 39-51-2403 through 39-51-2410.
15 (2] A decision, determination, or redetermination involving contribution liability, contribution rate,
16 application for refund, subject wages, or other tax-related issues must be issued by the department of
17 revenue as provided in Title 15, chapter 1, part 2 and [section 7], if applicable. The decision is final unless
18 ar_interested party entitled to_notification follows the uniform tax review procedures as prescribed in
18 15-1-211 and [section 7], if applicable.”
20
21 Section 22. Section 39-51-1110, MCA, is amended to read:
22 "39-51-1110. Refunds to employers. (1) #-nettaterthan—d—years—afterthe-date-on—which—any
23 taxes-orinterest-thereon-became-due-or-Retiater-than-1-yearfrom-the date-en-which paymentwashade;
24 wheheverstater—an-employerwhe-haspatid-sueh-taxes-arinterestiherconshalmakoapphestionioran
25
26
27
28
29
30
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emplovyer claims an adjustment or the department or its delegate, as provided in 39-51-301, determines

through an examination of the emplover’'s account that the emplover has overpaid the amount due, the

amount of the overpayment must be applied to future unemployment insurance obligations or must be

refunded to the emplover. The credit or refund may be allowed only if the claim is filed, or the determination

is made, within a 5-year peribd after the date on which any taxes,  penalty, orinterest became due ar within

one vear from the date the payment is made, whichever is later. The department or its delegate pursuant

to 39-51-301(5), shall credit or refund the amount to the employer, without interest.

(2) If the department shall-determire or its delegate pursuant to 39-51-301(5), determines thar an

employer has paid taxes to this state under this chapter wher-sueh but the taxes should have been paid
to another state under a similar act of sueh the other state, a transfer of sueh the taxes to sueh the other
state shal must be made upon discovery or, upon proof of payment that sueh the other state has been fully
paid, then a refund to sueh the employer shall must be made atary-time upon application without iimitation
of time.

(3) ta-the-eventthat If this chapter is not certified by the secretary of labor under 26 U.S.C. 3304

for any year, then apdinthatevent refunds

shal must be made of all taxes required under this chapter from employers for that year.”

Section 23. Section 39-51-1301, MCA, is amended to read:

"39-51-1301. Penalty and interest on past-due reports and taxes. (1) Faxes-uppaid-on-the-date

and payments in a timely manner, as required under 39-51-603, 39-51-1103, and 39-51-1125 may

subiect an employer to penalty and interesi, as provided by 15-30-209.

£3}(21 Thereis an account in the federal special revenue fund. Penalties and interest collected aree+

"Legislative
“, Services . - 37 - HB 561

- Djvision



55th Legislature HBObL61.02

1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

this—sectien for unemployment insurance obligations_are distributed as provided in [section 2], and must

be deposited in that account. Money deposited in that account and appropriated to the department or

transferred by the department to its delegate, pursuant to 39-51-3017(5), may only be used by the

department or its delegate to administer this chapter, including the detection and collection of unpaid taxes
and overpayments of benefits to the extent that federal grant revenue is less than amounts appropriated

for this purpose. Maney in the account not appropriated for these purposes must be transferred by the

department to the unemployment insurance trust fund at the end of each fiscal year.

£64(3] All money accruing to the unemployment insurance trust fund from interest and penalties

collected on past-due unemployment insurance taxes must be used solely for the payment of unemployment

insurance benefits and may not be used for any other purpose.”

Section 24. Section 39-51-1303, MCA, is amended to read:

"39-51-1303. Collection of unpaid taxes by—eivilastien. (1) The department, or its delegate

pursuant to 39-51-301(5}, has authority to enter into payment agreements with an employer to resolve

unpaid taxes, penalty, and interest. Penalty or interest, or both penalty and interest may be abated if an

acceptable payment agreement is entered into and adhered to. Failure 1o meet the terms of the payment

agreement voids the penalty and interest abatement and penalty and interest must be recomputed from the

due date of the unpaid tax.

{2) I, after due notice, any employer, liable corporate officer or employee, or liable member or

manager of a limited liability company referred to in 32-51-1105 or partner in a limited liahility partnership

defaults in any payment of taxes, penalties, or interest on the taxes and penalties, the department

L Or its

delegate pursuant to 39-51-301(5), may initiate a civil action in the name of the department state to collect

the amount due, and the employer, liable corporate officer or employee, ef liable member or manager of

a imited liability company referred to in 39-51-1105_or partner in a limited liability partnership adjudged

in default shall pay the costs of the action.
+23]) An action for the collection of taxes due must be brought within b years after from the due

date ef the original or amended report was filed or assessment became due, whichever is later, taxes or

i1 is barred.
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+3H4) The department,_or_its delegate pursuant to 38-51-301(5), may pursue its remedy under

either 39-51-1304 or this section, or both.”

Section 25. Section 39-51-2108, MCA, is amended to read:

"39-561-2108. Payment of benefits based on service in public, charitable, or educational
organizations. (1) Benefits based on service in employment defined in subsectons—{Bl—and—46——oi
39-51-203(5) and (6) ard subsections{2}-and{3}-0f-38-b1-204 are payable in the same amount, on the
same terms, and subject to the same conditions as compensation payable on the basis of other service
subject to this chapter, except that benefits based on service in an instructional, research, or principal
administrative capacity for an educational institution may not be paid to an individual for any week of
unempioyment which begins during the period between two successive academic vears or during a similar
period between two regular terms, whether or not successive, or during a period of paid sabbatical leave
provided for in the individual's contract if the individual has a contract or reasonable assurance of a

contract to perform services in any sweh INSTRUCTIONAL, RESEARCH, OR PRINCIPAL ADMINISTRATIVE

capacity for any—sweb the educational institution for both sueh academic years or both sueh terms.

{2) Benefits based on services in any other capacity for an educational institution shall must be
denied to any individual for any week which commences during a pericd between 2 successive academic
years or terms if the individua! performs sueh the services in the first of sueh the academic years or terms
and there is a reasonable assurance that the individual Will perform sueh the services in the second of sueh
the academic years or terms. If any individual is denied benefits and was not offered an opportunity to
perfarm saeh the service for the educational institution for the second of sueh the academic years or terms,
seeh the individual shalbbe is entitled to a retroactive payment of the benefits for each week for which the
individual filed a timely claim for benefits and for which benefits were denied solely by reason of the denial
provided for in this section.

{3) Benefits based on services described in subsections {1) and (2) of this section shalt must be
denied to any individual for any week whieh that commences during an established and customary vacation
period or holiday recess if s#ek the individual performs sdeh the services in the period immediately before
sweh the vacation period or holiday recess and there is reasonable assurance that sueh the individua! will
perform saeb the service in the period immediately following sueh the vacation period or holiday recess.

{(4) Benefits based on services described in subsections (1} and (2) ef-thisseetion to an individual
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who performed sueh the services for an educational institution white in the employ of an educational service
agency shall must be denied as specified in subsections (1)—23—-ard through (3) eHthis-seetion. The term
"educational service agency” means a governmental agency or governmental entity which is established
and operated exclusively for the purpose of providing sueh the service to one or more educational

institutions.”

Section 26. Section 39-561-2402, MCA, is amended to read:

"39-51-2402. Initial determination -- redetermination. {1) A representative designated by the
department and bereinetiier referred to as a deputy shall promptly examine the claim and, on the basis of
the facts the deputy has found, by the deputy; shall either determine whether or not seeh the claim is valid,
and—H |f the claim_is valid, the deputy will determine the week with—respeette—which the benefits shall

commence, the weekly benefit amount payable, and the maximum benefit amount, e+shaf The deputy may

refer sueh the claim or any question involved theretn in the claim to an appeals referee who shall make the
decision with—+espeet-therete on the claim in accordance with the procedure prescribed in 39-51-2403.

With respect to & determination, redetermination, or appeal by a claimant involving wages, the issue must

be resolved in accordance with procedures for unemployment insurance benefit claimant appeals as

prescribed_in [section 7] and 15-2-302, The deputy shall promptly notify the claimant and any other

interested party of the decision and the reasons therefer for reaching the decision.

(21 The deputy may for good cause reconsider the decision and shall promptly notify the claimant
and sueh other interested parties of the amended decision and the reasons therefor for the decision.

{3} Ne A determination or redetermination of an initial or additional claim may not be made under
this section unless b days’ natice of the time and place of the claimant’s ‘interview tor examination of the
ctaim is mailed 10 each interested party.

(4] A determination or redetermination sheH-be-deered is final unless an interested party entitled
1o notice thereet of the decision applies for reconsideration of the determination or appeals therefrom the
decision within 10 days atfter sueh the notification was mailed to the interested party’s last-known address;,
prowded-that-sueh The 10-day period may be extended for good cause.

(5] Except as provided in subsection (6), #e a redetermination of a claim for benefits may not be
made after 2 years from the date of the initiai determination.

{6) A redetermination may be made within 3 years from the date of the initial determination of a
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claim if the initial determination was based on a false claim, misrepresentation, or failure to disclose a

material fact by the claimant or the employer.”

Section 27. Section 39-71-123, MCA, is amended to read:
"39-71-123. Wages defined. (1} "Wages" means the-gross all remuneration paid i-mrepey o+

a—substitate—fermeneys for services rendered performed by an employee for an emplover, or income

provided for in subsection (1){d). Wages include the cash value of all remuneration paid in any medium

other than cash. The term includes but are is not limited to:

{a) commissions, bonuses, and remuneratiaon at the regular hourly rate for overtime work, holidays,

vacations, and sickness periods;

based-en-isaetualvalve severance-orcoRtndatorpay- back pay—and OR any simiar pay made far or in

reqards 1o previous service by the employee for the employer, other than retirement or pension benefits

from a gualified plan;

to—pieceworc—an-theeptive—plan—orprofit-sharirgarrangement tips or other gratuities received by the

employee, to the extent that tips or_gratuities ares

{ decumented by the employee to the employer for tax purposes:
i) . .
i ad . .

{d} income or payment in the form of a draw, wage, net profit, or substitute for money received

or taken by a sole proprietor or partner, regardless of whether the sole proprietor or partner has performed

work or provided services for that remunerations;

{e) board, lodging, rent, or housing if it constitutes a part of the employee’s remuneration and is

based on its actual value; and

{f) payments made to an employee on any basis other than time worked, including but not limited

10 piecework, an incentive plan, or profit-sharing arrangement.

(2) Wages—de The term "wages” does not include any of the following:

(a) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, and

other expenses, as set forth in department rules;
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(b} speecialrewards{erindividua-nventior—ordiscovery the amount of the payment made by the
empioyer FOR EMPLOYEES, if the payment was made underaguahfied-plan—establishedforthe-emplovees
for-the-purpose-of-providing for:

(i) retirement or pension PURSUANT TGO A QUALIFIED PLAN AS DEFINED UNDER THE

PROVISIONS OF THE INTERNAL REVENUE CODE:;

(i) _sickness or accident disability under a workers’ compensation policy;

(i) medical or hospitalization expenses in connection with sickness or accident disability, including

health insurance for the employee or the employee’s immediate family: or

{iv) death, including life insurance for the emplovee or the employee’'s immediate family;
et | . . . I | . : I
employerfortax-purposes:

{e}{c) vacation or sick leave benetits accrued but not paid;_or

(d) special rewards for individual inventior_or discovery.

(3) (a) Except as provided in subsection {3})(b}), for compensatian benefit purposes, th-e average
actual earnings for the four pay periods immediately preceding the injury are the employee’s wages, except
that if the term of employment for the same emplover is less than four pay periods, the employee's wages
are the hourly rate times the number of hours in a week for which the employee was hired to work.

{b) For good cause shown, if the use of the iast four pay periods does not accurately retlect the
claimant’s employment history with the employer, the wage may be calculated by dividing the total earnings
for an additional period of time, not to exceed 1 year prior to the date of injury, by the number of weeks
in that peniod, including periods of idleness or seasonal fluctuations.

{4) (a) For the purpose of calculating compensation benefits for an employee working concurrent
employments, the average actual wages must be calculated as provided in subsection {3). As used in this
subsectior, "concurrent employment” means employment in which the employee was actually employed
at the time of the injury ang would have continued to be employed without a break in the term of
empioyment if not for the injury.

{(b) The compensation benefits for a covered volunteer must be based on the average actual wages
in the volunteer’s reqular employment, except self-employment as a sole proprietor or partner who elected

not to be covered, from which the valunteer is disabled by the injury incurred.
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{ct The compensation benefits for an employee working at two or more concurrent remunerated
employments must be based on the aggregate of average actual wages of afl employments, excepr
self-employment as a sole proprietor or partner who elected not to be covered, from which the employee

is disabled by the injury incurred.”

Section 28. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments exempted. (1) Except as provided in
subsection (2), the Workers* Compensation Act applies to all employers, as defined in 39-71-117, and to
all employees, as defined in 39-71-118. An employer who has any employee in service under any
appointment or contract of hire, expressed or implied, oral or written, shall elect to he bound by the
provisions of compensation plan No. 1, 2, or 3. Each empioyee whose employer is bound by the Workers’
Compensation Act is subject to and bound by the compensation plan that has been elected by the
employer.

(2} Unless the employer elects coverage for these employments under this chapter and an insurer
allows an election, the Workers' Compensation Act does not apply to any of the following employments:

(a} household and domestic employment;

(b} casual employment as defined in 39-71-116;

(¢} employment of a dependent member of an employer’s family for whom an exemption may be
ctaimed by the employer under the federal Internal Revenue Code;

(d} employment of sole proprietors, working members of a partnership, or working members of &
member-managed limited liability company, except as provided in subsection {3);

(e} employment of a broker or salesman performing under a license issued by the board of realty
regulation;

(f) employment of as a direct seller. as-definedn26-U-8-—3508 As used in this section, "direct

selier” means a person:

{i} wha sells, or offers for sale, a tangible consumer product, including but not limited to cosmetics,

vacuum cleaners, and cleaning products at the home of the consumer;

{ii) whose pay is determined by the guantity of product sold; and

(i} who works under @ written contract that states the person will not be treated as an employee;

{g) employment for which a rule of liability for injury, occupational disease, or death is provided
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under the laws of the United States;

{h} employment of a person performing services in return for aid or sustenance only, except
employment of a velunteer under 87-2-105;

(i) employment with a railroad engaged in interstate commerce, except that railroad construction
work is included in and subject to the provisions of this chapter;

{(j) employment as an official, including a timer. referee, or judge, at a schoal amateur athietic
event, unless the person is otherwise employed by a school district;

{k} empioyment of a person performing services as a newspaper carrier or free-tanree freelance
correspondent if the person performing the services or a parent or guardian of the person perfarming the
services in the case of a minor has acknowledged in writing that the person performing the services and
the services are not covered. As used in this subsection, “reetaree "freelance correspondent” is a person
who submits articles or photographs for publication and is paid by the article or by the photograph. As used
in this subsection, "newspaper carrier”:

(i} is a person whoe provides a newspaper with the service of delivering newspapers singly or in
bundles; but

(ii} does not include an employee of the paper wha, incidentally to the employee’s main duties,
carries or delivers papers.

{Ii cosmetologist's services and barber's services as defined in 39-51-2048-H8(1){e);

(m) a person who is employed by an enrolied tribal member or an association, business,
corporation, or other entity that is at least 51% owned by an enrolled tribal member or members, whose
business is conducted solely within the exterior boundaries of an indian reservation;

(n1 employment of a jockey performing under alicense issued by the board of horseracing from the
time the jockey reports to the scale room prior 1o a race through the time the jockey is weighed out after
arace if the jockey has acknowledged in writing, as a condition of licensing by the board ot horseracing,
that the jockey is not covered under the Workers’' Compensation Act while performing services as a jockey;

(o} employment of an employer’s spouse for whom an exemption based on marital status may be
claimed by the employer under 26 U.S.C. 7703;

{p: a person who performs services as a petroleum iand professional. As used in this subsection,
a "petroieum land professional” is a person who:

{i) 1s engaged primarily in negotiating for the acquisition or divestiture of mineral nghts or In
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negotiating a business agreement for the exploration or development of minerals;

(ii) is paid for services that are directly related to the completion of a contracted specific task rather
than on an hourly wage basis; and

(iii) performs all services as an independent contractor pursuant to a written contract.

{g) an officer of a quasi-public or a private corporation or manager of a manager-managed limited
liability company who gualifies under one or more of the following provisions:

(i} the officer or manager is engaged in the ordinary duties of a worker for the corporation or the
limited liability company and does not receive any pay from the corporation or the limited liability company
tor performance of the duties;

(i} the officer or manager is engaged primarily in household employment for the corporation or the
limited liability company;

(iii} the officer or manager cwns 20% or more of the number of shares of stock in the corporation
or owns 20% or more of the limited liability company; or

{ivl the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law,
daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the
number of shares of stock in the corporation or who owns 20% or more of the limited liability company,

{r) service performed by an ordained, commissioned, or licensed minister of a church in the exercise

of the church’s ministry or by a member of a religiocus order in the exercise of duties required by the order.

(3) (a) A sole proprietor, a working member of a partnership, or a working member of a
member-managed limited liability company who represents to the public that the person is an independent
contractor shall elect to be bound personally and individually by the provisions of compensation plan No.
1, 2, or 3 but may apply to the department for an exemption from the Workers’ Compensation Act.

(b} The application must be made in accordance with the rules adopted by the department. There
is no fee for the initial application. Any subsequent application must be accompanied by a $25 application
fee. The application fee must be deposited in the administration fund established in 39-71-201 to offset
the costs of administering the program.

{c} When an application is approved by the department, it is conclusive as to the status of an
independent contractor and precludes the applicant from obtaining benefits under this chapter.

{d] The exemption, if approved, remains in effect for 1 year following the date of the department’s
approval. To maintain the independent contractor status, an independent contractor shall annually submit
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a renewal application, A renewal application must be submitted for all independent contractor exemptions
approved as of July 1, 1995, or thereafter. The renewal application and the $25 renewal application fee
must be received by the department at least 30 days prior to the anniversary date of the previously
approved exemption.

(e} A person who makes a false statement or misrepresentation concerning that person’s status
as an exempt independent contractor is subject to a civil penalty of $1,000. The department may impose
the penalty for each false statement or misrepresentation, The penalty must be paid to tHe uninsured
emplovyers’ fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section.

(f) !f the department denies the application for exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An
applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with
the procedure established in 39-51-2403 and 39-51-2404.

(4) {a) A corporation or a manager-managed limited liability company shall provide coverage for its
employees under the provisions of compensation plan No. 1, 2, or 3. A quasi-public carporation, a private
corporation, or a8 manager-managed limited liability company may elect coverage for its corporate officers
or managers, who are otherwise exempt under subsection (2), by giving a written notice in the following
manner:

(i) if the employer has elected to be bound by the provisions of compensation plan No. 1, by
delivering the notice to the board of directors of the corporation or to the management arganization of the
manager-managed limited liability company; or

(i) if the employer has elected to be hound by the provisions of compensation plan No. 2 or 3, by
detivering the notice to the board of directors of the corporation or to the management organization of the
manager-managed limited liability company and to the insurer.

{b} If the employer changes plans or insurers, the employer’s previous election is not effective and
the employer shall again serve notice to its insurer and to its board of directors or the management
organization of the manager-managed limited liability company if the employer elects to be bound.

(6t The appointment or election of an employee as an officer of a corparation, a partner in a
partnership, or a member in or a manager of a limited liability company for the purpose of exempting the
employee from coverage under this chapter does not entitle the officer, partner, member, or manager to
exemption from coverage.
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(6) Each employer shall post a sign in the workplace at the locations where notices to employees
are normally. posted, informing employees about the employer’s current provision of workers’ compensation
insurance. A workplace is any location where an employee performs any work-related act in the course of
employment, regardless of whether the location is temporary or permanent, and includes the place of
business or property of a third person while the employer has access to or control over the place ot
business or property for the purpose of carrying on the employer’s usual trade, business, or occupation.
The sign must be provided by the department, distributed through insurers or directly by the department,
and posted by employers in accordance with rules adopted by the department. An employer who purposely

or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation.”

Section 29. Section 39-71-2501, MCA, is amended to read:

"39-71-2501. Definitions. As used in this part, the following definitions apply:

{1) "Account" means the workers’ compensation bond repayment account established in
39-71-2504.

{2) "Department” means the department of revenue provided for in 2-15-1301.

{3) "Domestic or household service" means employment of persons other than members of the

household for the purpose of tending to the aid and comfort of the employer or members of the employer’'s

family, including but not limited to housecleamng and vard work but does not include empicyment beyond

the scope of nhormal househoid or domestic duties, such as home health care ar domiciliary care.

+23+4) "Employee" includes:

{a) an officer, employee, or elected public official of the United States, the state of Montana, or
any political subdivision of the United States or the state of Montana or any agency or instrumentality ot
the United States, the state of Montana, or a political subdivision of the United States or the state of
Montana—Fhe—term—employee—also-relades;

(b} an officer ot a corporation;

(c) any individual who performs services for another individual or organization having the right to

control the employee as to the services to be performed and as to the manner of performance; and

(d} all classes, grades or types of employees, including minors and aliens, superintendents,

managers, and other supervisory personnel.

HHa+(b) {a) "Employer” means;:
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(i} exseptas—provided——sobsestion—t4Hb): the person for whom an individual performs or
performed any service, of whatever nature, as an employee ot the person-;

by 1t : he-individusl : ¢ .
the-payment-of-wages-

{ii) a person who pays $1,000 or more in wages within the current caiendar vear:

liii) a person who pays $1,000 or more in cash for domestic service in_any quarter during the

current calendar year; ar

{ivl any individual or organization, including state government and any of its political subdivision

or instrumentalities, partnership, association, trust, estate, joint-stock company, insurance company, limited

liability company or_a limited liability partnership that has filed or registered with the secretary of state,

corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee’s

successor, or legal representative of a deceased person that has or had in its employ one or more

individuals performing services for it within this state.

(b} Any person found to be an emplover under Title 39, chapter 51, for unemployment insurance

purposes is considered an employer for old fund liability tax purposes.

{8}(6) "Federal workers’ compensation legislation” means federal legislation that provides an
employee with compensation or remuneration for accidental injury or death. This legisiation includes but
is not limited to the Federal Employers’ Liability Act, the Federal Employees’ Compensation Act, and the
Defense Base Act.

{61(7) "Ongoing activities” means obligations or occurrences that are continuous, rather than
intermittent or occasional, that exist for a definite period of time during the year, or that are intended to
cover or apply to successive and similar obligations or occurrences.

£44(8) "Publicly traded limited partnership’ means a business entity that issues shares or similar
ownership interests that are sold or purchased by persons through certified stockbrokers or licensed traders
on a public exchange recognized by the securities exchange commission.

+8:{9) "State fund” means the state compensation insurance fund.

+83{10) "Tax" or "old fund lability tax” means the workers’ compensation old fund liability tax
provided for in 39-71-2503, created 10 address the unfunded liability for claims for imjuries resulting from
accidents that occurred before July 1, 1990.
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H0OH11} (a] "Wages" means ali remuneration for services performed in the state of Montana by
an employee for an employer, inctuding the cash value of all remuneration paid in any medium other than

cash. The term geesrotircloderomdhnerationpaie includes but is not limited 1o the following:

(i) commissions, bonuses, and remuneration paid for overtime work, holidays, vacations, and

ow om

5 sickness periods;

6 (i) severance or continuation pay, back pay, and any similar pay made for or in regard to previous

7 service by the employee for the employer, other than retirement or pension benefits from a gualified plan:

8 and

9 {iii} tips or other gratuities received by the employee, to the extent that the tips or gratuities are:

10 A4 documented by the emplovee 1o the emplover for tax purpgsess:

N

12

13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

28 {(b) The term "wages" does not include;

29 (i) the amount of any payment made by the employer FOR EMPLOYEES, if the payment was made

30
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employees for:
(A} _retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE

PROVISIONS OF THE INTERNAL REVENUE CODE;

(B] sickness or accident disability under a workers' compensation policy;

{C] medical or hospitalization expenses in connection with sickness or accident disability, including

health insurance for the employee or the employee’s immediate family; or

(D} death, including life insurance for the employee or the employee’s immediate family:

(i} _compensation in the form of meals an¢ lodging, provided the compensation is not includable

in gross income for state individual income tax purposes;

{eh(iii) as—payments distributions from a multipie employer welfare arrangement, as defined in 29

U.5.C. 1002, to a qualified individual employee;
{e}iv) as-wages-or-cembensation-the-taxatien-of-which-is-prohibited-by payments that may not

be taxed under federal law; or

H#v) as wages or compensation for services performed by Montana residents outside the borders

of the state of Montana."

Section 30. Section 39-71-2503, MCA, is amended to read:

"39-71-2503. Waorkers’ compensation old fund liability tax. {1} (a) There is imposed on each
employer, except an employer whose employees are covered by federal workers’ compensation legislation,
a workers’ compensation old fund liability tax in an amount equal to 0.28%, plus the additional amount of

old fund liability tax provided in 39-71-2505, of the wages paid for employment as defined in this part by

the employer in the preceding payroll period subject to reporting and remittance requirements contained in

15-30-204 ¢
it . -y ' , L
3020441
15-30-204{2};-and
15302643 Har ‘

(b} There is imposed on each employee, except an employee who is covered by federal workers'
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compensation legislation, an old fund liability tax, as provided in 3%-71-2505, on the employee’s wages

paid for employment, as defined in this part. An employer paying wages for serwees—perdormed

empioyment, as defined in this part, in Mentana shall deduct and withhold the tax from the wages.

{c) {i) There is imposed on each business of a sole proprietor, on each subchapter S. corporation
shareholder, on each partner of a partnership, and on each member or manager of a limited liability
company a workers’ compensation old fund liability tax, as provided in 38-71-2505, on the profit of each
separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder,
partner, or member or manager derived from ongoing activities.

{i) " The tax imposed in this subsection (1}{c) applies only to the ordinary income of a shareholder,
partner, member, or manager as the term "ordinary income” is defined in the Internal Revenue Code.

{iiy Partners of a publicly traded limited partnership are not subject to the tax imposed in this
subsection {1){c).

{d} A corporate officer of a subchapter S. corporation who receives wages as an employee of the
corporation shalt pay the old fund liability tax on both the wages and any distributive share of ordinary
income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate
officer’s wages.

{e} A corparate officer of a closely held corporation who owns stock in a closely held corporation
that meets the stock ownership test under section 542(a){2} of the Internal Revenue Code and receives
wages as an employee of the corporation is required to pay the old fund liability tax only on the wages
received. The corporation is not liable for the tax on the corporate officer’'s wages.

(f) This old fund liability tax must be used to reduce the unfunded hability in the state fund incurred
tor claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or
bonds are outstanding, the legisiature may not reduce the security for repayment of the outstanding loans
or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month
period if the workers’ compensation bond repayment account contains on the first day of that period an
amount, regardiess of the source, that is in excess of the reserve maintained in the account and that is
equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest
that must be paid during that period on the outstanding icans or bonds.

(g) Each employer shall maintain the records that the department requires concerning the old fund
fiability tax. The records are subject to inspection by the department and its employees and agents during
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regular business hours.

(h} -An employee does not have any right of action against an employer for any money deducted
and withheld from the employee’s wages and paid to the state in compliance or intended compliance with
this section,

(i} The employer is liable to the state for any amount of old fund liability taxes, plus interest and
penalty, when the employer fails to withhold from an employee’s wages or fails 1o remit to the state the
old fund liability tax required by this section.

{j) A sole proprietor, subchapter S. carporation shareholder, partner of a partnership, or member
or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and
penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state
the old fund liability tax required by this section.

(2} All collections of the tax must be depcsited as received in the account. The tax is in addition
to any other tax or fee assessed against persons subject to the tax.

(3) ta) Tax payments and returns required by subsections (1}{a) and {1){b) must be made pursuant
1o 15-30-204. The department shall first credit a payment to the liability under 15-30-202 and credit any
remainder to the account provided for in 39-71-2504.

(b) Tax payments due from sole proprietors, subchapter S. corporation sharehaolders, partners of
partnerships, and members or managers of limited liability companies must be made with and at the same
time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a payment
to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder 10 the account provided
for in 39-71-2504.

(¢} An employer who exceeds either threshold, as defined in 39-71-2501(5](a){ii} or (5){a}liii}, shall

begin withholding old fund liability tax on or before the last day of the month following the guarter in which

the waqes paid exceed the threshold requirement. The employer shall begin reporting and remitting the

employer and employee portions of the old fund liability tax. The report and remittance are due the last

day ot the month of the subsegquent quarter following the guarter in which the waqes paid exceeded the

threshold reguirement. The emplover is subject to the guarterly remittance schedule until the department

is able to determine the emplovyer’s proper remittance schedule by a review of the emplover's first complete

lookback period.

(4) An emplovyer's officer or employee with the duty to collect, account for, and pay to the
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department the amounts due under this section who fails to pay an amount is liable to the state for the

unpaid amount and any penalty and interest relating to that amount.

(6) Returns and remittances under subsection (3) and any informaticn obtained by the department

during an audit are subject to the provisions of 36-36-303; [section 1] but-the-department may-disclese

(6) The department of labor and industry and the state fund shall give the department a list of all
employers having coverage under any plan administered or regulated by the department of iabor and
industry and the state fund. The department of labor and industry and the state fund shall update the lists
weekly. The department of labor and industry and the state fund shall provide the department with access
to their computer data bases and paper files and records for the purpose of the department’s administration
of the tax imposed by this section.

{7) The provisions of Title 15, chapter 30, that are not in conflict with the provisions of this part
regarding administration, remedies, enforcement, collections, hearings, interest, deficiency assessments,
credits for overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking
authority apply to the tax, to employers, to employees, to scle proprietors, to subchapter S. corporation

shareholders, to partners of partnerships, to members or managers of limited liability companies, and to the

- department.”

Section 31. Section 39-71-2503, MCA, is amended to read:

"39-71-2503. Workers’ compensation old fund liability tax. {1) {a) There is imposed on each
employer, except an employer whose employees are.covered by federal workers’ compensation legisiation,
a workers’ compensation old fund liability tax in an amount equal to 0.28%, plus the additional amount of

old fund liability tax provided in 39-71-2505, of the wages paid for employment as defined in_this part by

the employer in_the preceding payroll period, subject to reporting and remittance requirements contained

in 15-30-204:,
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45-3020442}=and
" | . F , 4 ; .
15 30-204{3Ha). ‘
(b} There is imposed on each employee, except an empioyee who is covered by federal workers’

compensation legislation, an old fund liability tax, as provided in 39-71-2505, on the employee's wages

paid for employment, as defined in this part. An employer paying wages for serviees—performed

employment, as defined in this part, in Montana shall deduct and withhold the tax from the wages.

(c} i) There is imposed on each business of a sole proprietor, on each subchapter S. corparation
sharehoider, on each partner of a partnership, and on each member or manager of a limited liability
company a workers’ compensation old fund liability tax, as provided in 39-71-2505, on the profit of each
separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder,
partner, or member or manager derived from ongoing activities.

(i) The tax imposed in this subsection {1}(c) applies only to the ordinary income of a shareholder,
partner. member, or manager as the term "ordinary income” is defined in the Internal Revenue Code.

(i) Partners of a publicly traded iimited partnership are not subject to the tax imposed in this
subsection {(1){c).

(d} A corporate officer of a subchapter S. corporation who receives wages as an employee of the
corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary
income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate
officer’'s wages.

(e} A corporate officer of a closely held corporation who owns stock in a closely held corporation
that meets the stock ownership test under section 542(a){2) of the Internal Revenue Codé and receives
wages as an employee of the corparation is required to pay the old fund liability tax only on the wages
received. The corporation is not liable for the tax on the corporate officer’'s wages.

{fi This ol fund liability tax must be used to reduce the unfunded liability in the state fund incurred
for claims for injuries resulting from accidents that occurred before July 1, 1990. tf one or more loans or
bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding {oans
or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month
period if the workers’ compensation bond repayment account contains on the first day of that period an

amount, regardiess of the source, that is in excess of the reserve maintained in the account and that is
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1 equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest

2 that must be paid during that period on the outstanding loans or bonds.

3 (g} Each employer shall maintain the records that the department requires concerning the old fund
4 liability tax. The records are subject to inspection by the department and its employees and agents during
5 regular business hours.

6 {h) An employee does not have any right of action against an employer for any money deducted

7 and withheld from the employee’s wages and paid to the state in compliance or intended compliance with

8 this section.

9 {ii The employer is liable 1o the state for any amount of old fund liability taxes, plus interest and
10  penalty, when the employer fails to withhold from an employee’s wages or fails to remit to the state the
11 old fund liability tax required by this section.

12 {(}} A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member
13 or manager of a limited liability company is liabte to the state for the old fund liability tax, plus interest and
14 penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state
15 the old tund liability tax required by this section.

16 (2) All collections of the tax must be deposited as received in the account. The tax is in addition
17 to any other tax or fee assessed against persons subject to the tax.

18 (3} {a) Tax payments and returns required by subsections {1}{a} and (1}(b) are due on or before the

19 last day of the month following the close of each calendar gquarter and must be made pursuant to
20 15-30-204. The department shall £##s¢ credit a—payrmentto-the abilinyurder15-30-202-and-credit-any
21 remainder-to-the-aseount previdedfer-ia-38-—712604 payments as provided for in [section 2].

22 (b} Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of

23 partnerships, and members or managers of limited liability companies must be made with and at the same
24 time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a payment
25 to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the account provided
26  forin 39-71-2504,

27 {c) An employer who exceeds either threshold, as defined in 39-71-2501(5){allii} or {5)(a){iii}, shall

28 begin withholding old fund liability tax on or before the last day of the month following the quarter in which

29 the wages paid exceed the threshold requirement. The employer shall begin reporting and remitting the

30 employer and employee portions of the old fund liability tax. The report and remittance are due the last
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day of the month of the subsequent quarter followng the guarter in which the wages paid exceeded the

threshold regquirement. The emplovyer is subject to the guarterly remittance schedule until the department

is able to determine the emplover’s proper remittance scheduie by a review of the employer’s first complete

lookback period.

(4) An employer's officer or employee with the duty to collect, account for, and pay to the
department the amounts due under this section who fails to pay an amount is liable to the state for the
unpaid amount and any penalty and interest relating to that amount.

{5) Returns and remittances under subsection (3} and any information obtained by the department

during an audit are subject to the provisions of 46-30-303 [section 1|bui-the-departmentmay-giselese

{6) The department of labor and industry and the state fund shall give the department a list of all
employers having coverage under any plan administered or reguiated by the department of labor and
industry and the state fund. The department of labor and industry and the state fund shall update the lists
weekly. The department of labor and industry and the state fund shall provide the department with access
to their computer data bases and paper files and records for the purpose of the department’s administration
of the tax imposed by this section.

(7) The provisions of Title 15, chapter 30, that are not in conflict with the provisions of this part
regarding administration, remedies, enforcement, collections, hearings, interest, deficiency assessments,
credits for overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking
authority apply to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation
shareholders, to partners of partnerships, to members or managers of limited liability companies, and to the

department.”

Section 32. Section 39-71-2505, MCA., is amended to read:

"39-71-2505. Payment of unfunded liability for injuries resulting from accidents occurring before
July 1, 1990. (1) The state fund shall pay for the cost of administering and paying claims for injuries
resulting from accidents that occurred before July 1, 1990, not covered by any other funding source, by
borrowing from the reserves accumulated from premiums paid to the state fund, based upon wages payable
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on or after July 1, 1990, and invested by the board of investments, from time to time, the amount that the
state fund determines and that the budget director certifies, as provided in 39-71-2354, will be needed to
pay for administering and paying the claims for the ensuing year.

{2) {a) In January of each year, prior to the start of the following fiscal year, the state fund shall
forward to the budget director information pertaining to the amount that the state fund will borrow for the
ensuing fiscal year to pay for the cost of administering and paying claims for the injuries provided tor in
subsection {1}. In addition, the state fund shall forward to the budget director the scheduie of projected
liability payments and cash needs on which the amount to be borrowed is based. The schedule must include

but is not limited to total projected liability payments, loans and bond debt payments, revenue from the old

L N o v e =2 2 © ) B - 7% B S |

—

fund liability tax provided for in 39-71-2503, projected fiscal yearend cash, and the projected fiscai yearend

-
—_

cash for the year 2007.

—_
[\

(b) (i) Thereisimposed oneach employer a workers’ compensation old fund liability tax as provided

—_
w

in 39-71-2503. The employer old fund liability tax is an amount equal to 0.5% of the employer’s payraoll

14 for wages paid in the preceding ealenrdarguarter payroll period for wages paid for employment, as defined

15 in this part.

16 (il The employee old fund liability tax is an amount equal to 0.2% of the employee’s wages in the

17 preceding ealendareguarter payroll period for wages paid for employment, as defined in this part.

18 {iii) The ald fund liability tax is an amount equal to 0.2% on the profit of each separate business

18 of a sole proprietor and on the distributive share of ordinary income of each subchapter S. corporation

20 sharehoider, partner of a partnership, or member or manager of a limited liability company.

21 (iv} The rate of the employer old fund liability tax determined by this section includes the 0.28%

22 employer old fund liability tax provided for in 39-71-2503.

23 (v} (A} The employer old fund liability tax that is in excess of the 0.28% tax provided for in

24 39-71-2503 terminates at the end of fiscal year 2007.

25 {B) If the debt service account has sufficient funds to pay outstanding bonds or if no bonds are

26 outstanding, the old fund liability tax may not be imposed after the end of fiscal year 2007.

27 {vi) The old fund liability tax described in this section must be collected and deposited as provided

28  in 39-71-2503 and 32-71-2504.

29 {3} If in any January the cumulative projected amount to be borrowed by the state fund from

30  reserves accumulated from premiums paid to the state fund based on wages payable on or after July 1,
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1990, to administer and pay claims for injuries resulting from accidents that occurred before July 1, 1980,
not including any outstanding bonds as of May 13, 1893, exceeds $80 millian for the following fiscal year,
the tax rate on the persons subject to the old fund liability tax must be increased by 0.05% for the
following fiscal year over the current tax rate. If in any January the projected fiscal yearend cash balance
for the current fiscal year exceeds $25 million, the tax rate on the persons subject to the old fund liability
tax must be reduced by 0.05% from the current tax rate for the following fiscal year.

{4) The total tax on the persons subject to the old fund liability tax may not exceed 0.75%.

{(5) The budget director shall certify the cash flow projections of the state fund required by this
section and shall notify the department of revenue no later than April 1 of the rate of tax to be collected

pursuant to this section.”

NEW SECTION. Section 33. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or mare of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 34. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].

NEW SECTION. Section 35. Codification instruction. {1) [Sections 1 through 5 and 7] are intended
to be codified as an integral part of Title 15, chapter 30, part 2, and the provisions of Title 15, chapter 30,
part 2, apply to [sections 1 through 5 and 7].

{2) [Section 6] is intended to be codified as an integral part of Title 39, chapter 71, part 25, and

the provisions of Title 39, chapter 71, part 25, apply to [section 6].

NEW SECTION. Section 36. Coordination instruction. |If Senate Bill No. 119 is passed and

approved, then [section 4], amending 15-30-204, [section 5], amending 39-71-2503, and [section 6]

’

amending 39-71-2505 in Senate Bill No. 119, are void.
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1 NEW SECTION. Section 37. Effective dates. (1) [Sections 1, 20 and 33 through 36 and this
2 section] are eftective July 1, 1997,
3 {2) {Sections 3 through 7, 9 through 12, 17 through 19, 21, 22, 24 through 30, and 32 are
4 effective January 1, 1998.
5 {3} [Sections 2, 8, 13 through 16, 23, and 31] are effective January 1, 1999,
6 -END-
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HOUSE BILL NQ. 561
INTRODUCED BY KASTEN, RANEY, DEVLIN, BENEDICT, SIMON, VAN VALKENBURG, STANG,
BARTLETT, FOSTER, HALLIGAN, THCMAS, HARP, MERCER, KEATING, FELAND, STORY, JERGESON,
CHRISTIAENS, FRANKLIN, HIBBARD |

A BILL FOR AN ACT ENTITLED: "AN ACT FURTHERING THE RENEWAL OF STATE GOVERNMENT BY
HARMOCNIZING THE DEFINITIONS OF "WAGES" AND "EMPLOYMENT"; BY REENGINEERING,
RESTRUCTURING, AND COMBINING THE REPORTING AND REMITTANCE OF EMPLOYER TAXES; BY
COORDINATING THE ADMINISTRATION OF THE STATE'S INCOME TAX AND OLD FUND LIABILITY TAX
WITHHOLDING, UNEMPLOYMENT INSURANCE TAX, AND THE EMPLOYERS’ SHARE OF THE OLD FUND
LIABILITY TAX SO THAT ALL REPORTS AND REMITTANCES MUST BE MADE TO THE DEPARTMENT OF
REVENUE THEREBY PROVIDING AN EMPLOYER THE CONVENIENCE OF DEALING WITH ONLY ONE STATE
AGENCY; AND AMENDING SECTIONS 15-1-302, 15-2-302, 15-30-201, 15-30-202, 15-30-203,
15-30-204, 15-30-207, 15-30-208, 15-30-208, 37-31-101, 39-51-201, 39-51-204, 39-51-301,
39-51-1109, 39-561-1110, 39-51-1301, 39-51-1303, 39-51-2108, 39-51-2402, 39-71-123, 38-71-401,
39-71-2501, 39-71-2503, AND 39-71-2505, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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APPROVED BY COM
ON TAXATION

HOUSE BILL NO. 561
INTRODUCED BY KASTEN, RANEY, DEVLIN, BENEDICT, SIMON, VAN VALKENBURG, STANG,
BARTLETT, FOSTER, HALLIGAN, THOMAS, HARP, MERCER, KEATING, FELAND, STORY, JERGESON,
CHRISTIAENS, FRANKLIN, HIBBARD |

A BILL FOR AN ACT ENTITLED: "AN ACT FURTHERING THE RENEWAL OF STATE GOVERNMENT BY
HARMONIZING THE DEFINITIONS OF "WAGES" AND "EMPLOYMENT"; BY REENGINEERING,
RESTRUCTURING, AND COMBINING THE REPORTING AND REMITTANCE OF EMPLOYER TAXES: BY
COORDINATING THE ADMINISTRATION OF THE STATE’S INCOME TAX AND OLD FUND LIABILITY TAX
WITHHOLDING, UNEMPLOYMENT INSURANCE TAX, AND THE EMPLOYERS’ SHARE OF THE OLD FUND
LIABILITY TAX SO THAT ALL REPORTS AND REMITTANCES MUST BE MADE TO THE DEPARTMENT OF
REVENUE THEREBY PROVIDING AN EMPLOYER THE CONVENIENCE OF DEALING WITH ONLY CNE STATE
AGENCY; BY CLARIFYING INDIVIDUAL LIABILITY FOR THE REPORTING AND PAYMENT OF EMPLOYER

TAXES; AND AMENDING SECTIONS 15-1-302, 15-2-302, 15-30-201, 15-30-202, 15-30-203, 15-30-204,
15-30-207, 15-30-208, 15-30-209, 37-31-101, 39-51-201, 39-51-204, 38-51-301, 39-51-1105

39-51-1109, 39-51-1110, 39-51-1301, 39-51-1303, 39-51-1304, 39-51-2108, 39-51-2402, 39-71-123,

39-71-401, 39-71-2501, 39-71-2503, AND 39-71-2505, MCA; REPEALING ARM 24.11.831; AND

PROVIDING EFFECTIVE DATES.”

WHEREAS, HOUSE BILL NO. 98 (CH. 48, L. 1995), ENACTED BY THE 54TH LEGISLATURE,

EXCLUDED DIRECT SELLERS FROM MINIMUM WAGE, OVERTIME, UNEMPLOYMENT INSURANCE, AND

WORKERS' COMPENSATION REQUIREMENTS; AND

WHEREAS, THE LEGISLATURE IN HOUSE BILL NO. 98 ADOPTED THE FEDERAL DEFINITION OF

DIRECT SELLER TO APPLY TO RELEVANT MONTANA STATUTES; AND

WHEREAS, ARM 24.11.831 NARROWED THE SCOPE OF THE FEDERAL DEFINITION OF DIRECT

SELLER; AND

WHEREAS, AN ORIGINAL PURPOSE OF THIS HOUSE BILL. NO. 561 WAS TO CODIFY THE

NARROWER DEFINITION OF DIRECT SELLER; AND

WHEREAS, THIS HOUSE BILL NO. 561 1S THE APPROPRIATE PLACE TO REPEAL RULE 24.11.831,

ADMINISTRATIVE RULES OF MONTANA.
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Confidentiality. Reports and returns required to be filed under this part

are confidential, subject to the limitations contained in 39-51-603(3} and {4},

NEW SECTION. Section 2. Application and distribution of payments. (1) Except as provided by

rule, tax payments including delinquernt tax, penalty, and interest must be applied to the taxpayer’s
account, prorated on the basis of the amount of each tax due to the amount of the total tax due, and
distributed to the appropriate fund accounts as required by law.

(2) Payment of a penalty assessed for late filing of a report for which there is no tax due for the
period must be applied to the employer's liability for the penalties and equally distributed to the fund

accounts specified by law among the tax types the report covers.

NEW SECTION. Section 3. Statute of limitations. (1) In the case of a nonfiled return, the

department may, at any time, audit the employer or estimate the tax due from any information in its
possession and issue an assessment for the amount of the tax, penalty, and interest the department
determines to be due.

(2) If the department determines, pursuant to a review conducted pursuant to 15-30-145, that any
return is incorrect, it may revise the return within 5 years of the due date of the original return, within 5
vears of the date the return was filed, or 1 year from the date an amended return was filed, whichever is
later.

(3} Notwithstanding the provisions of subsection (2), if an employer purposely or knowingly files
a false or fraudulent return, with intent to evade the tax, the amount of tax, penalty, and interest due may
be determined at any time after the return is filed and collected at any time after it becomes due.

(4) For the purposes of this section, a return filed before the due date is considered to be filed on
the due date.

(b} The statute of limitations is suspended during any time in which an employer-employee
relationship determination has been appealed as provided in 15-1-211, and the time for assessment extends

for an additional 1 year from the date the decision becomes final,
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NEW SECTION. Section 4. Credits and refunds -- period of limitations. (1) If the department

determines hy examination of an employer’s account, or upon claim filed by an employer, that the employer
has overpaid the amount of tax, penalty, or interest, the amount of the overpayment may be refunded to
the employer or appiied to current or future obligations of any tax, penalty, or interest for any tax contained
in this title at the discretion of the taxpayer.

(2) A credit or refund may be allowed only if the claim is filed or the determination is made within
5 years of the due date prescribed for filing a report or 1 year from the date of the notification of the
overpayment by the department.

{3) The department shall notify the émployer of the overpayment and the credit or refund options
available to the employer. A credit must be applied to the employer account unless directed otherwise by
the employer.

(4) If a claim is disallowed, the department shall notify the employer. The decision disallowing the
claim is subject to review as provided in 15-1-211.

(5} Interestis:

{a) allowed on an overpayment at the same rate as charged for late tax payments under this part;

{b) payable from the due date of the payment or the date overpayment was verified, whichever
is fater;

{c) not pavyable if the overpayment is applied to current or future obligations with the department.

(6) Interest is not allowed if the overpayment is refunded within 45 days from the date the
emplovyer directs the department to refund the overpayment.

(7) If additional information is required to verify the amount of the overpayment, the 45-day period

in subsection (6) does not begin until the information is provided.

NEW SECTION. Section 5. Employment defined and exclusions from definition of employment,

{1} As used in this part "employment”, subject to the provisions of subsection (2), means the service by
an employee for an employer.

(2) The term "employment" does not inciude: \

{a] household and domestic service in a private home, local college club, or iocal chapter of a
college fraternity or sorority, except as provided in 156-30-201(4}(c);

{b) service performed by a dependent, as defined in 26 U.S.C. 152, of a sole proprietor for whom
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an exempticn may be claimed by the employer under the internal Revenue Code or service performed by
a sole proprietor’s spouse for whom an exemption based on marital status may be claimed by the sole
proprietor pursuant to 26 U.S5.C. 7703;

(c} service performed as a freeiance correspondent or newspaper carrier if the person performing'
the service, or a parent or guardian of the person performing the service in the case of a minor, has
previously acknowledged or acknowledges in writing that the person performing the service and the service
are not covered for unemployment insurance purposes. As used in this subsection:

(i) "freelance correspondent” is a persan who submits articles or photographs for publication and
is paid by the article ar by the photograph; and

{ii} "newspaper carrier” means a person who provides a newspaper with the service of delivering
newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally
to the employee’s main duties, carries or delivers papers.

(d) service performed as a licensed real estate broker or salesperson under Title 37, chapter 51;

(e} service performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber
who is licensed under Title 37, chapter 30, and:

{i) who bas acknowledged in writing that the cosmetologist or barber working under contract is not
covered by unemployment insurance and workers’ compensation;

(i) who contracts with a cosmaetoiogy salon, as defined in 37-31-101, or a bérbershOp, as defined
in 37-30-101, which contract must show that the cosmetologist or barher:

(A) is free from all control and direction of the owner in the contract;

{B} receives payment for service from individual clientele; and

(C} leases, >rents, or furnishes all of the cosmetologist’s or barber's own equipment, skills, or
knowledge; and

(il whose contract gives rise to an action for breach of contract in the event of contract
termination. The existence of a single license for the cosmetology salon or barbershop may not be
construed as a lack of freedom from control or direction under this subsection.

{f) casual labor not in the course of an employer’s trade or business performed in any calendar
quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed: by
an individual who is regularly employed by the employer to perform the service. "Regularly employed”

means that the service is performed during at least 24 days in the same quarter.

i Legislarive

~ Services -4 -
“\ Division 4 HEB 561



h5th Legislature HB0561.03

WM

11
12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30

{g} service per'formed by sole proprietors, working members of a partnership or a limited fiability
partnership, or members of a member-managed limited liability company that has filed articles of
organization with the secretary of state;

(h) service performed for the installation of floor coverings if the installer:

{i) bids or negotiates a contract price based vpon work performed by the vard or by the job;

(i) is paid upon completion of an agreed-upon portion of the job or after the job is completed;

{iii} may perform service for anyone without limitation;

{iv] may accept or reject any job;

(v) furnishes substantially all tools and equipment necessary to provide the service; and

(vi) works under a written contract that:

(A} gives rise to a breach of contract action if the installer or any other party fails ta perform the
contract obligations;

{B) states that the installer is not covered by unemployment insurance; and

{C) requires the installer to provide a current workers’ compensation policy or to obtain an
exemption from workers’ compensation requirements;

(i} service performed by a direct seller-

AS DEFINED BY 26 U.S.C. 3508;

(j) service pertormed by a petroleum land professional. As used in this subsection, "petroleum land
professional” means a person who:

() is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in
negotiating a business agreement for the exploration or development of minerals;

{ii} is paid for service that is directly related to the completion of a contracted specific task rather
than on an hourly wage basis; and

{iii) performs all service as an independent contractor pursuant to a written contract;

{k) service performed by an ordained, commissioned, or licensed minister of a church in the exercise

of the church’s ministry or by a member of a religious order in the exercise of duties required by the order;
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() service performed by an individual receiving rehabilitation or remunerative wark in a facility
conducted for the purpose of carrying out a program of rehabiiitation for those individuals whose earning
capacity is impaired by age or physical or mental deficiency or injury or providing remunerative work for
individuals who, because of impaired physical or mental capacity, cannot be readily ahsorbed in the
competitive labhor market;

{m) service performed as part of an unemployment work-relief or work-training program assisted
or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the
state by an individual receiving work relief or work training;

{n) service performed by an inmate of a state prison or other state correctional or custodial
institution;

{0} service by an individual who is sentenced to perform court-ordered community service or similar
Wbrk;

(p) service performed for aid or sustenance only;

{q) active service as members of the regular armed forces of the United States, as defined in 10
U.S.C. 101(33);

(r} agricuttural labor; or

(s) service performed by an independent contractor.

NEW SECTION. Section 6. Employment defined and exclusions from definition of employment.

{1} As used in this part "employment”, subject to the provisions of subsection (2), means the service by
an employee for an employer.

{2) The term "employment” does not include:

{a) household and domestic service in a private home, local college club, or local chapter of a
college fraternity or sorority, except as provided in 39-71-2501(4)(c);

{b) service performed by a dependent, as defined in 26 U.S.C. 152, of a sole proprietor for whom
an exemption may he claimed by the employer under the Internal Revenue Code or service performed by
a sole proprietor's spouse for whom an exemption based on marital status may be claimed by the sole
proprietor under 26 U.5.C. 7703;

(c) service performed as a freelance correspondent or newspaper carrier if the person performing

the service, or a parent or guardian of the person performing the service in the case of a minar, has
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previously acknowledged or acknowledges in writing that the person performing the service and the service
are not covered for unemployment insurance purposes. As used in this subsection:

(i} "freelance correspondent” is a person who submits articles or photographs for publication and
is paid by the article or by the photograph; and

(ii} "newspap'er carrier” means a person who provides a newspaper with the service of delivering
newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally
to the employee’s main duties, carries or delivers papers.

{d) service performed as a licensed real estate broker or salesperson under Title 37, chapter b1;

{e) service performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber
who is licensed under Titie 37, chapter 30, and:

(i) who has acknowledged in writing that the cosmetologist or barber who is working under contract
is not covered by unemployment insurance and workers’ compensation;

{iiy who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined
in 37-30-101, which contract must show that the cosmetologist or barber:

(A) is free from all control and direction of the owner in the contract;

(B} receives payment for service from individual clientele; and

{C) leases, rents, or furnishes all of the cosmetologist’'s or barber’s own eguipment, skills, or
knowledge; and

(i} whose contract gives rise to an action for breach of contract in the event of contract
termination. The existence of a single license for the cosmetology salon or barbershop may not be
construed as a lack of freedom from control or direction under this subsection.

(fy casual labor not in the course of an employer’s trade or business performed in any calendar
guarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by
an individual who is regutarly employed by the employer to perform the service. "Regularly employed”
means that the service is performed during at least 24 days in the same quarter.

(g) service performed by sole proprietors, werking members of a partnership or a limited liability
partnership, or members of a member-managed limited liability company that has filed articles of
organization with the secretary of state;

{h) service performed for the installation of floor coverings if the installer:

{i) bids or negatiates a contract price based upon work performed by the yard or by the job;
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{ii) is paid upon completion of an agreed-upen portion of the job or after the job is completed;

(iii) may perform service for anyone without limitation;

{iv} may accept or reject any job;

{v) furnishes substantially all tools and equipment necessary to provide the service; and

{vi) works under a written contract that:

{A) gives rise to a breach of contract action if the installer or any other party fails to pefform the
contract obligations;

{B} states that the installer is not covered by unemploeyment insurance; and

{C} requires the installer to provide a current workers’ compensation policy or to obtain an

exemption from warkers’ compensation reguirements;

(i) service performed by a direct seller-

AS DEFINED BY 26 U.S.C. 3508;

(j) service performed by a petroleum land professional. As used in this subsection, "petroleum land
professional” means a person who:

(i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in
negotiating a business agreement for the exploration or development of minerals;

(ii) is paid for service that is directly related to the completion of a contracted specific task rather
than on an hourly wage basis; and

(ili) performs all service as an independent contractor pursuant 1o a written contract;

(k) service performed by an ordained, commissioned, or licensed minister of a church in the exercise
of the church’s ministry or by @ member of a religious arder in‘the exercise of duties required by the order;

() service performed by an individual receiving rehabilitation or remunerative work in a facility
conducted for the purpose of carrying out a program of rehabilitation for those individuals whose earning
capacity is impaired by age or physical or mental deficiency or injury or providing remunerative work for
individuals who, because of impaired physical or mental capacity, cannot be readily absorbed in the

competitive labor market;
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{m) service performed as part of an unemployment work-relief or work-training program assisted
or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the
state by an individual receiving work relief or work training;

{n} service performed by an inmate of a state prison or other state correctional or custodial
institution;

{o) service by an individual who is sentenced to perform court-ordered community service or similar
work;

{p) service performed for aid or sustenance only; or

{q) service performed by an independent contractor.

NEW SECTION. Section 7. Special review procedure for certain tax issues that involve

unemployment insurance benefit claim -- notice -- appeal. (1) As used in this section, the following
definitions apply:

{a} "Administrator" means the administrator of the income and miscellaneous tax division,
department of revenue.

(b) "Board" means the state tax appeal board established by 15-2-101.

{¢c) "Claimant” means an individual who has filed a claim for unemployment insurance benefits
under Title 39, chapter 51, and has asserted that the individual’s employer inaccurately or incompletely
reported the individual’s wages.

(d) "Employer” means an employer as defined in 39-51-202, that has a potential tax liability arising
from the inaccurate or incomplete reporting of a claimant’s wages.

{e} "Interested party” means the claimant, the employer, or the department of labor and industry.

{2} (a) The department shall promptly investigate whether wages earned by the claimant were
properly reported by the employer. Upon completion of the investigation, the department shall issue a
written determination stating whether the wages were properly reported-and, if not, the correct amount
of reportahle wages earned by the claimant. A copy of the determination must be mailed to each interested
party at the last-known address of each party.

(b} The determination is final unless an interested party, within 10 calendar days of the mailing of
the determination, makes a written application for reconsideration of the determination or makes a written
appeal of the determination, A late-filed application for reconsideration may be accepted by the department
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upon a showing of good cause in writing.

(c) The written application or appeal must specify the reasons for the application or appeal and
provide any other information relevant to the application or appeal.

(d} An interested party may appeal the reconsideration of a determination by making a written
appeal within 10 calendar days of the mailing of the notice of the redetermination. A late-filed application
for reconsideration may be accepted by the department upon a showing of good cause in writing.

(3) (a) Upon appeal of a determination or redetermination, the administrator or a person appointed
by the administrator shall hold an informal hearing that may be conducted by teiephone or videc
conference. After the hearing, the administrator or a designee shall promptly make findings of fact and
conclusions of law and affirm, modify, reverse, or remand the determination or redetermination. A copy
of the decision, with supporting findings of fact and conciusions of iaw, must be mailed to each interested
party at the last-known address of each party.

(b) (i) The decision is binding on the interested parties unless a written appeal is made to the board.
The appeal must be filed with the board within 10 calendar days after notice of the decision was mailed.
A late-filed application for reconsideration may be accepted by the board upon a showing of good cause
in writing.

(i) If the decision becomes final, the department shall proceed as provided in subsection (5).

(4} la) An appeal to the board, pursuant to 15-2-302, is initiated by filing a complaint with the
board. The board shall promptly mail a copy of the complaint to each interested party at the last-known
address of each party.

(b) Any interested party who wants to file an answer must do so within 10 calendar days after the
board mails a copy of the complaint. An answer up to 10 days late may be accepted by the board upon
a showing of good cause in writing.

{c} The decision of the board is final and binding upon all interested parties unless reversed or
modified by judicial review. Proceedings for judicial review under this section are subject to the provisions
of the Montana Administrative Procedure Act.

{(5) When the department’s decision becomes final, whet‘her as the result of appeal, judicial review,
or the lapse of time during which to take an appeal, the interested parties are bound by the decision and
may not contest any issue that was decided as part of the decision either administratively or judicially. An

empioyer who is determined to have inaccurately or incompletely reported wages may not contest the issue
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of whether wages should have been reported, or the amount of the wages that should have been reported,

once the department assesses taxes on those wages.

Section 8. Section 15-1-302, MCA, is amended to read:

"15-1-302. Witnesses -- oaths, contempt, and fees. (1) Oaths to witnesses in any investigation
by the department may be administered by the director of revenue or his the director’s agent.

(2) (a) Hease—aby [T a withess shallfail fails to obey amy a summons to appear before the
department or shalretuse refuses to testify or answer any material question or to produce records, books,
papers, or documents when required to do so, such-fallure-orrefusal-shall-bereportedto-the—attornoy

general—whe the department shall thereupen institute proceedings in the preper district court to compel

obedience to ary a summons or order of the board or to punish the witness for sueh neglect or refusal to

ohey the summons.

(b} As required by 15-30-209, the department, in addition to_instituting proceedings to compel

obedience to a summons or order shall, as a part of the proceedings, reguest the court to issue an order

requiring the payment of all penalties assessed for the employer's failure to report.

(3} Any A person who shall-testify testifies falsely in any material matter under consideration by
the department shall-be is guitty of perjury and shall be punished accordingly.

{4) Witnesses attending an investigation by the department shalt must receive ke the same

compensation as witnesses in the district court. 8a6h The compensation shall must be charged to the

proper appropriation for the department.”

Section 9. Section 15-2-302, MCA, is amended to read:

"15-2-302. Direct appeal from department decision to state tax appeal board -- hearing. (1‘} A
person may appeal to the state tax appeal board a final decision of the department of revenue involving:

{a) property centrally assessed under chapter 23 efthistitle;

{b} classification of property as new industrial property;

{c} any other tax, fother than the property tax}, imposed under this title; or

(d} any other matter in which the appeal is provided by law.

{2) {a) Fhe Except as provided in subsection (2)(b}, the appeal is made by filing a complaint with

the board within 30 days following receipt of notice of the department’s final decision. The complaint must
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set forth the grounds for relief and the nature of relief demanded. The board shall immediately transmit a
copy of the complaint to the department.

{b) An appeal from the department’s determination of whether wages earned by an unemployment

insurance benefit claimant were properly reported to the department is initiated by filing a complaint with

the board within 10 days following receipt of notice of the department’s final determination. The board shail

promptly mail a copy of the complaint to each interested party at the last-known address of each party.

{3) The department shall file with the board an answer within 30 days following filing of a

complaint, or in cases involving a determination of whether wages earned by an unemployment insurance

henefit claimant were properly reported to the department, any interested party as defined in [section

7(1){e}] and the department may file an answer with the board within 10 days after receipt of a copy of

the complaint filed with the board, and at that time mail a copy to the complainant. The answer must set

farth the department’s response to each ground for and type of relief demanded in the complaint.

(4) {a) Fhe Except as provided in subsection (4)(b), the board shall conduct the appeal in

accordance with the contested case provisions of the Montana Administrative Procedure Act.

{b) (i) An appeal regarding the determination of whether waqges earned by an unemployment

insurance claimant were properly reported to the department, the appeal must be conducted informally and

may, in the discretion of the board, be conducted by teiephone or other electronic means. The appeal is

not a contested case under provisions of the Montana Administrative Procedure Act. The board, in

conducting the hearing or making its decision, is not bound by the Montana Rules of Evidence.

(i) The board shall make its final decision within 45 days of the date the appeal is received by the

board.

(b) The decision of the state tax appeal board is final and binding upon all interested parties uniless
reversed or modified by judicial review. Proceedings for judicial review of a decision of the state tax appeal
board under this section are subject to the provisions of 15-2-303 and the Montana Administrative

Procedura Act to the extent that it does not conflict with 15-2-303."

Section 10. Section 15-30-201, MCA, is amended to read:

"16-30-201. Definitions. When used in 15-30-201 through 15-30-209, the following definitions

apply:
(1) "Agricultural labor" means all services performed on a farm or ranch in connection with
| Legistative
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cultivating the soil or in connection with raising or harvesting any agricultural or horticultural commodity,
including the raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry,
and fur-bearing animals and wildlife.

(2) "Domestic or household service” means employment of persons other than members of the

household for the purpose of tending to the aid and comfort of the employer or members of the employer’s

family, including but not limited to housecleaning and yard work but does not include employment beyond

the scope of normal household or domestic duties such as home health care or domiciliary care,

£21(3) "Employee" means;

(a) an officer, employee, or elected public official of the United States, the state of Montana, or
any political subdivision of the United States or Montana or any agency or instrumentality of the United
States, the state of Montana, or a political subdivision of the United States or Montana—The-term—also
rcludes;

{b} an officer of a corporation=;

{c¢) any individual who performs services for another individual or organization having the right to

control the employee as to the services to be performed and as to the manner of performance;

{d) all classes, grades, or types of employees including minors and aliens, superintendents,

managers, and other supervisory personnel.

{3H{4] "Employer" means;

{a) the person for whom an individual performs or performed any service, of whatever nature, as

(b} a person who pays $1,000 or more in wages within the current calendar year;

{c) a person who pays $1,000 or more in cash for domestic or household service in any quarter

during the current calendar year;

{d) any individual or organization, including state government and any of its political subdivisions

orinstrumentalities, partnership, association, trust, estate, joint-stock company, insurance company, limited

liahility company or a limited liability partnership that has filed with the secretary of state, or domestic or

foreign corporation or the receiver, trustee in bankruptcy, trusiee or the trustee’s successor, or legal

representative of a deceased person who has or had in its employ one or more individuals performing
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services for it within this state; or

{e} any person found to be an employer under Title 39, chapter 51, for unemployment insurance

purposes is considered an employer for state income tax withholding purposes.

{434(5) "Indebendent contractor™ means an individual who renders service in the course of an
occupation and:

{a) has been and will continue to be free from control or direction over the performance of the
services, both under contract and in fact; and

(b} is engaged in an independently established trade, occupation, profession, or business.

463(B6) "Lookback period” means the 12-month period ending the preceding June 30.

{637 (a) "Wages", unless specifically exempted under subsection {7}{b) means all remuneration;
otherthanfeespaid-to-a-publis-official: for services performed by an employee for the employer, including
the cash value of all remuneration paid in any medium other than cash, exeepi-thatthe-term-does—not
ineluderemuneration-paid: and includes but is not limited to the following:

(i) commissions, bonuses, and remuneration paid for overtime work, holidays, vacations and

sickness periods;

(ii) severance or continuation pay, back pay, and any similar pay made for or in regard to previous

service by the empioyee for the emplover, other than retirement or pension benefits from a qualified plan:

and

(iii} except those tips that are exempted in subsection (7} (b){v], tips or other gratuities received by

the employee, 10 the extent that the tips or gratuities ares

+A} documented by the employee to the employer for tax purposess
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(b} The term "wages" does not include:

(i) the amount of any payment made by the employer FOR EMPLOYEES, if the payment was made

for;

(A} retirement or pension PURSUANT TQ A QUALIFIED_PLAN_AS DEFINED UNDER THE

PROVISIONS OF THE INTERNAL REVENUE CODE;

(B) sickness or accident disability under a workers’ compensation policy;

{C) medical or hospitalization expenses in connection with sickness or accident disability, including

health insurance for the empigyee or the employee’'s immediate family; or

{D) death,_including life insurance for the employee or the employee’s immediate family;

{iil compensation in the form of meals and lodging, provided the compensation is not includable

in_gross income for state individual income tax purposes;

(iii} _ distributions from a muitiple employer welfare arrangement, as defined in 29 U.S.C.

1002{40){A)}, to a qualified individual employee;

{iv] payments made by an emplovee to any group plan or program to the extent that the payments

are not taxable for state income _tax purposes;

{v) _tips_or gratuities that are in_accordance with 26 U.S.C. 3402(k} or service charges that are

covered by 26 U.5.C. 3401 of the Internal Revenue Codse, as amended and applicable on January 1, 1983,

received by persons for services rendered by them to patrons of premises licensed to provide food,

beverage, or lodging; or

{(vi) payments that may not be taxed under federal law."

Section 11. Section 15-30-202, MCA, is amended to read:

"15-30-202. Withholding of tax from wages. (1) Each employer making payment of wages for

employment as defined in [section 5] shall withhold from wages a tax determined in accordance with the

withholding tax tables prepared and issued by the department. Persors-en-active-service-as—rembers—of
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{2} Anemployer who maintains two or mare separate establishments within this state is considered

to be a single employer for the purposes of this part.™

Section 12, Section 15-30-203, MCA, is amended to read:

"15-30-203. Employer liable for withholding employment taxes. (1) Each employer is liable for the

reports and payments required by 15-30-204, the amounts required to be deducted and withheld under this

part, and the amounts plus interest due on the amounts are a tax. With respect ta the tax, the employer
is the taxpayer.

(2) The officer er-empleyes of a corporation whose duty RESPONSIBILITY it is to collect, truthfully

account for, and pay to the state the amounts withheld from the corporation’s employees and who fails
to pay the withholdings is liable to the state for the amounts withheld and the penalty and interest due on
the amounts.

{3) {a) Each officer eremployse of the corporation is individually liable along with the corporation

for filing reports to the extent that the officer_er—employee has access to the requisite records and for

unpaid taxes, penalties, and interest upon a determination that the officer er-employee:

(i} _possessed the authorty-duty—and responsibility to file reports and pay taxes on behalf of the

corporation; AND

L (1) possessed the autherity RESPONSIBILITY on behalf of the corporation for directing the filing

of tax reports or the payment of other corporate obligations and exercised that autherity RESPONSIBILITY

resulting in the_corporation’s failure to file reports required by this part or pay taxes due as required by this

part.
{b) The|N DETERMINING WHICH CORPORATE OFFICER IS LIABLE, THE department is not limited

to considering the elements set forth in subsection {3)({a) to establish individual liability and may consider

any other available information.

(4) In the case of a corporate bankruptey, the liability of the individual remains unaffected by the

discharge of penalty and interest against the corporatian. The individual remains liable for any reports and
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the amount of taxes, penalties, and interest unpaid by the corporation.

(5) For the purpose of determining liability for the filing of reports and the remittance of taxes,

penalties, and interest owed under this part, a member-managed limited liability company must be treated

as a partnership with liability for filing reports and remitting taxes, penalties, and interest owed extending

to each member who was a member at the time the report or taxes were due.

(6) For determining personal liability for the failure to file reports and remit taxes, penalties, and

interest owed by a manager-managed limited liability company, the managers of the limited liability

company are jointly and severally liable along with the limited liability company for reports and any taxes,

penalties, and interest owed.

(7) For determining personal liability for the failure to file reports and remit taxes, penalties, and

interest owed by a limited liability partnership, the partners of the limited liability partnership are jointly and

severally liable, along with the limited liability partnership, for reports and any taxes, penalties, and interest

due.
338} If the employer fails to deduct and withhold the amounts specified in 15-30-202 and
thereafter the tax against which the deducted and withheld amounts would have been credited is paid, the

amounts reguired to be deducted and withheld may not be collected from the employer."

Section 13. Section 156-30-204, MCA, is amended to read:
"15-30-204. Weekly—meonthly;-orannualpayment Reporting and remittance requirements. {(1-An
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(1)_For the purposes of this section, employers shall remit their taxes in accordance with the

appropriate remittange schedule as follows:

(a) Employers whose total liability for state income tax withholding during the preceding lookback

period was $12, 000 or more shall remit on an "accelerated schedule"”, which is the same as the employer’s

federal due dates for federal tax deposits.

{b) Employers whose total liability for state income tax withholding during the preceding lookback

period was less than $12,000 but more than $1,199 shall remit on a "monthly schedule” for which the

remittance due date is on or before the 15th day of the month folliowing the payment of wages.

{c}) Employers whose total liability for state income tax withholding during the preceding lookback

period was less than $1,200 shall remit on a "quarterty schedule™ for which the remittance due date is on

or before the last day of the month following the close of each calendar quarter.

{d) Emplovers who are not subject under Title 39, chapter 51, for unemployment insurance and

whose total liability for state income tax withholding, or if state income _tax withholding is not required,

whose total liability for old fund liability tax during the preceding lookback period was less than $1,200,

may remit on an "annual schedule" for which the remittance is due on or before February 28 of the year

following payment of wages.

{2) {a) Every emplover is reguired to file a repart guarterly in the form required by the department.

(b) The report is due on or before the last day of the month following the close of the calendar

quarter.

{c] An emplover who is not subject under Title 39, chapter 51, to unemployment insurance may

elect to file an annual report on or before February 28 for the preceding calendar vear,

{d) An employer who has no payroll during a guarter may elect to report "no wages paid_this

qguarter” using alternative reporting methods provided in department rules.
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{e} An employer, in addition to the scheduled reports and remittances, must file the annual report

and wage statements as required by 15-30-207.

(3) (a) Except as provided in subsection (3}(g}, payments are due as required according to the

remittance schedule for each employer.

{e+b] If an employer subject to the provisions of this subsection {3} (1}{d) does not file-the-annual
returpreguired-by-subsection{3Hal comply with the requirements of this section, the employer is may be
subject to the paymentand-filing-provisions—ef quarterly reporting schedule provided in subsection (2)(a)

and to the quarterly remittance schedule provided in subsection (1}{c) until the department determines from

the employer’s subsequent filing and pavment history that the employer will file and remit in a timely
fashion.

{4Ha{c) On or before November 1 of each year, the department shall notify the employers subject
to the provisions of this section of the employers’ remittance schedules for the following calendar year
based upon the department’s review of the preceding lockback period.

+b(d) A Except as provided in subsection (3}{g}, a new employer or an empioyer with no filing
history is subject to the-provisions-ef-subsestien{} the quarterly remittance schedule in subsection (1)(c)

until the department is able to determine the employer’s proper remittance schedule by a review of the

employer’s first complete lookback period.

{e) _An emplover who is subject to the guarterly schedule in subsection {1}(c} may elect to remit

payments on a more frequent basis, An employer who is on an annual schedule may elect to remit monthly

or quarterly payments.
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{(f)} An emplover who exceeds either threshold as defined in 15-30-201(4)(b) and (4)}{c), must begin

withholding state income tax on or before the last day of the month foliowing the_quarter in which the

wages paid exceeded the threshold requirements. The employer is subject to the quarterly remittance

schedule until the department is able to determine the employer’s proper remittance schedule by a review

of the empilover’s first complete lookback period.

(g) An emplover who is not subject to unemployment insurance under Title 39, chapter 51, and

whose estimated annual state income tax withholding, or if state income tax withholding is not required,

whose estimated old fund jiability tax, is not expected 10 exceed $1,199 for the calendar yvear may remit

according to the annual schedule and report annually on or before February 28.

(h} _An _employer may use alternative remittance methods_in_conjunction with the department’s

electronic remittance program in accordance with department rules.

{B}{4) If the department has reason to believe that collection of the amount of any tax withheld is
in jeopardy, it may proceed as provided for under 16-38-342-with-respest-tojeoparay—ascassments—of
meome-tax 15-1-703.

(5} Each emplovyer shall keep true and accurate payroli records containing the information that the

department may prescribe by rule. Those records must be open to inspection and audit and may be copied

by the department or its authorized representative at any reasonable time and as often as may be

necessary. An employer who maintains its records outside Montana shall furnish copies of those records

io the department at the emplover’s expense.”

Section 14. Section 15-30-207, MCA, is amended to read:

"15-30-207. Annual statement by employer. (1) Every employer shali, on or before February 28
in each year, file with the department a wage and tax statement for each employee in such the form and
summarizing sueh information as the department requires, including the total wages paid to the employee

during the preceding calendar year or any part thereef of the calendar year and showing the total amount

of the federal income tax deducted and withheld from sueh the wages and the total amount of the tax
deducted and withheld therefrom from_the wages under the provisions of 15-30-201 through 15-30-209
and 39-71-2503.

{2) The annual statement filed by an employer with respect to the wage payments reported

constitutes full compliance with the requirements of 15-30-301 relating to the duties of information agents,
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1 and ae additional information return is not required with respect to sush the wage payments.

2

3

4

5

6

7

8 Section 15. Section 15-30-208, MCA, is amended to read:

9 "15-30-208. Withheld taxes held in trust for state —warrantsto-sellect. {4 Every employer who
10  deducts and withholds any amounts under the provisions of 15-30-201 through 15-30-209 shall hold the

11 safme amounts in trust for the state of Montana.

25 Section 16. Section 15-30-209, MCA, is amended to read:

26 "16-30-209. Violations by employer -- penalties, interest, and remedies. (1) H-any-omployershall
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in_any consecutive 3-year period that an employer files a report or remits a tax after the due date, the

department shall issue a warning natice explaining to the employer that the emplover failed to file a report

on the due date as required by law and, if applicable, that the emplovyer failed to remit the tax on the due

date as required by jlaw and the department shall notify the employer of the consequences of any further

subsequent late reporting or late remittance.

{2) {a) A late report penalty may not be assessed if an employer files the late report prior to the

issuance of a notice of delinguent report.

(b} If the report is not received prior to the issuance of a notice of delinquent report, a $50 penalty

must be assessed at the same time the notice is issued.

(3} (a} Taxes unpaid on the date on which they are due and payable are subject to a penalty of 2%

per month, or any portion of a month, on the late paid tax with a maximum penalty of 24%.

(b) A late pavment penalty may be suspended if an acceptahle payment agreement is made hetween

the department and the employer. An employer’s failure to meet the terms of the payment agreement voids

the suspension and the penalty must be recomputed from the due date on the unpaid tax.

(4) An employer must be assessed interest at the rate of 18% a vear, computed at 1 1/2% a

month or fraction of a month, on any remaining unpaid tax reguired to be paid.

{5} (a) A subpoena penalty of $50 must be assessed whenever, as the result of a refusal of an

emplover to furnish wage information or pay taxes on time, the department issues a subpoena pursuant

to 156-1-302, to obtain wage information or make a summary or jeopardy assessment pursuant to 15-1-703.

(b) If an employer fails to honor the subpoena provided in subsection {5){a), an additional $100

penalty must be added to the liability.

(6] In addition to any other penalty provided by law, the failure of an employer to furnish a wage

and tax statement as required by 15-30-207(1) subjects the employer to a penalty of $5 for each failure

with a minimum of $50,

(7) Penalties may be waived by the department upon a showing of gqood cause by the employer,

The penaity may be collected in the same manner as are other tax debts including a tax lien.
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(8] If any tax imposed by this chapter or any portion of the tax is not paid when due, the

department may issue a warrant for distraint as provided in Title 15, chapter 1, part 7. The priority date

of the tax lien created by filing the warrant far distraint is the date the tax was due as indicated on the

warrant for distraint.

(9} The tax lien provided for in subsection (8} is not valid against any third party owning an interest

in the real or personal property whaose interest is recerded prior to the filing of the warrant for distraint if

the third party receives from the most recent grantor of the interest an affidavit_stating that all taxes,

assessments, penalties, and interest due from the grantor have been paid.

{(10) A grantor who signs and delivers to the third party an affidavit as provided in subsection {9)

is subject to the penalties imposed by 15-30-321(3} if any part of the affidavit is untrue. Notwithstandin

the provisions_of 15-30-321(3), the department may bring an action as provided in that subsection in the

name of the state to recaver the civil penalty and any delinquent taxes.

+23(11] All of the remedies available to the state for the administration, enforcement, and collection
of income taxes shalbe are available and shall apply to the tax required to be deducted and withheld under

the provisions of 15-30-201 through 15-30-208 unless otherwise specifically addressed in this part."

Section 17. Section 37-31-101, MCA, is amended to read:

"37-31-101. Definitions. Unless the context requires otherwise, in this chapter, the following
definitions apply:

(1) "Board" means the board of cosmetologists provided for in 2-15-1857.

(2] "Booth" means any part of a cosmetology salon or manicuring salon that is rented or leased
for the performance of cosmetologist services, as specified in 39-51-2048HK(1](e).

(3) "Cosmetology salon” means premises, building, or part of a building in which is practiced a
branch or combination of branches of cosmetology or the occupation of a hairdresser and cosmetician or
cosmetologist and that must have a manager-operator in charge.

(4) "Department” means the department of commerce provided for in Title 2, chapter 15, part 18.

{6) "Manicuring” includes nail care of the hands and feet and the application and maintenance of
artificial nails,

{6) "Manicuring salon” means premises, a building, or part of a building in which the art of

manicuring is practiced.
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{7} "Practice and teaching of cosmetology"” means work inciuded in the terms “hairdressing",
"manicuring”, and "beauty culture” and performed in cosmetology salons, in booths, or by itinerant
cosmetologists, which work is done for the embellishment, cteanliness, and beautification of the hair, scalp,
face, arms, feet, or hands. The practice and teaching of cosmetology may not be construed to include
itinerant cosmetologists who perform their services without compensation for demonstration purposes in
any regularly established store or place of business holding a license from the state of Montana as a store

or place of business."”

Section 18. Section 39-51-201, MCA, is amended to read:

"39-51-201. General definitions. As used in this chapter, unless the context clearly requires
otherwise, the foliowing definitions apply:

{1) "Annual payroll” means the total amount of wages paid by an employer, regardiess of the time
of payment, for employment during a calendar year.

{2) "Base period" means the first 4 of the last & completed calendar quarters immediately preceding
the first day of an individual's benefit year. However, in the case of a combined-wage claim pursuant to
the arrangement approved by the secretary of labor of the United States, the base period is the period
applicable under the unempioyment law of the paying state. For an individual who fails to meet the
qualifications of 39-61-2105 or a similar statute of another state because of a temporary total disability,
as defined in 39-71-1186, or a similar statute of another state or the United States, the base period means
the first 4 guarters of the last 5 quarters preceding the disability if a claim for unemployment benefits is
filed within 24 months of the date on which the individual’s disability was incurred.

{3} "Benefits" means the money payments payable to an individual, as provided in this chapter,
with respect to the individual's unemployment.

{4) “Benefit year", with respect to any individual, means the 52-consecutive-week period beginning
with the first day of the calendar week in which the individual files a valid claim for benefits, except that
the benefit year is 53 weeks if filing a new valid claim would result in overlapping any guarter of the hase
year of a previously filed new claim. A subsequent benefit year may not be established until the expiration
of the current benefit year. However, in the case of a combined-wage claim pursuant to the arrangement
approved by the secretary of labor of the United States, the base period is the period applicable under the

unemployment law of the paying state.
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(6) "Board" means the board of labor appeals provided for in Title 2, chapter 15, part 17.

{6) "Calendar quarter” means the period of 3 consecutive calendar months ending on March 31,
June 30, September 30, or Decemher 31.

(7} "Contributions” means the money payments to the state unemploymentinsurance fund required
by this chapter but does not include assessments under 39-51-404(4).

{8) "Department” means the department of labor and industry provided for in Title 2, chapter 15,
part 17.

(9) "Domestic_or household service" means employment of persons other than_members of the

household for the purpose of tending to the aid and comfort of the employer or members of the employer’s

family, including but not limited to housecleaning and yard work but does not include employment beyond

the scope of normal household or domestic duties such as home health care or domiciliary care.

£83{10) "Employing unit"” means any individual or organization (including the state government and
any of its political subdivisions or instrumentalities), partnership, association, trust, esiate, joint-stock
company, insurance company, limited liability company that has filed with the secretary of state, or
corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee’s
successar, or legal representative of a deceased person that has or had in its employ one or more
individuals performing services for it within this state, except as provided under 39-51-204{3Ha}-ard

AHBH1)A} and (1}{g). All individuals performing services within this state for any employing unit that

maintains two or more separate establishments within this state are considered to be employed by a single
emplioying unit for all the purposes of this chapter. Each individual employed to perform or assist in
perfarming the work of any agent or employee of an employing unit is considered to be employed by the
employing unit for the purposes of this chapter, whether the individual was hired or paid directly by the
employing unit or by the agent or employee, provided that the employing unit has actual or constructive
knowledge of the work.

£163(11] "Employment office" means a free public employment office or branch of an office
operated by this state or maintained as a part of a state-controlled system of public employment offices
or sueh other free public employment offices operated and maintained by the United States government
or its instrumentalities as the department may approve.

4112} "Fund" means the unemployment insurance fund established by this chapter to which all

contributions and payments in lieu of contributions are required to be paid and from which all benefits
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provided under this chapter must be paid.

H24+{13) "Gross misconduct” means a criminal act, other than a violation of a motor vehicle traffic
law, for which an individual has been convicted in a criminal court or has admitted or conduct that
demonstrates a flagrant and wanton disregard of and for the rights or title or interest of a fellow employee
or the employer.

++3+14) "Hospitai” means an institution that has been licensed, certified, or approved by the state
as a hospital.

{3143(15) "Independent contractor” means an individual who renders service in the course of an
occupation and:

{al has been and will continue to be free from control or direction over the performance of the
services, both und.er a centract and in fact; and

{b} is engaged in an independently established trade, occupation, profession, or business.

{4B}16) (a) "Institution of higher education™, for the purposes of this part, means an educational
institution that:

{i} admits as regular students only individuals having a certificate of graduation from a high school
or the recognized equivalent of a certificate;

(i) is legally authorized in this state to provide a pragram of education beyond high school;

{iii) provides an educational program for which it awards a bachelor’s or higher degree or provides
a program that is acceptable for full credit 1oward a bachelor’s or higher degree, a program of postgraduate
or postdoctoral studies, or a program of training to prepare students for gainful employment in a recognized
occupation; and

(iv) is a public or other nonprofit institution.

(b} Notwithstanding subsection {1b}a} {16)(al, all universities in this state are institutions of higher
education for purposes of this part.

H64{17) "State" includes, in addition to the states of the United States of America, the District of
Columbia, Puerto Rico, the Virgin Islands, and the Dominion of Canada.

44118} "Taxes" means contributions and assessments required under this chapter but does not
include penalties or interest for past-due or unpaid contributions or assessments.

+3319) "Unemployment insurance administration fund” means the unemployment insurance

administration fund established by this chapter from which administrative expenses under this chapter must
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be paid.

+93(20) (a) "Wages", unless specifically exempted under subsection {20)(b), means all remuneration

payable for personal services, including eemmissions—andbenruses; the cash value of all remuneration

payable paid in any medium other than cash

empleyment. The reasonable cash value of remuneration payable in any medium other than cash must be
estimated and determined pursuant to rules prescribed by the department. The term includes but is not
limited to:

(i} commissions, bonuses, and remuneration paid for overtime work, holidays, vacations and

sickness periods;

(i) severance or continuation pay, back pay, and any similar pay made for or in regard to previous

service by the employee for the employer, other than retirement or pension benefits from a qualified plan;

and

(i) tips or other gratuities received by the employee, to the extent that the tips or_gratuities ares

{A} documented by the employee to the employer for tax purposes:

(b) The term "wages” does not include:

(i) .the amount of any payment made by the employer FOR EMPLOYEES, if the payment was made

{A)} retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE

PROVISIONS OF THE INTERNAL REVENUE CODE;

(B} sickness or accident disability under a workers’ compensation taw policy;
(C} medical and or hospitalization expenses in connection with sickness or accident disability

including health insurance for the employee or the employee’s immediate family; or

(D} deaths;_including life insurance for the employee or the employee’s immediate family: or

4 employee expense reimbursements or allowances for meals, lodging, travel, subsistence, or

other expenses, as set forth in department rules.
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{20¥(21) "Week" means a period of 7 consecutive calendar days ending at midnight on Saturday.
21(22) Anindividual’s "weekly benefit amount”™ means the amount of benefits that the individual

would be entitled to receive for 1 week of total unemployment.”

Section 19. Section 39-51-204, MCA, is amended to read:

"39-51-204. Exclusions from definition of employment. {1) The term "employment" does not

inciude:

tb—household-and-demestic domesiic or household service in a private home, local college club,

or local chapter of a college fraternity or sorority, except as provided in 39-51-202(3). If an employer is
otherwise subject to this chapter and has domestic or housghold service employment, all employees
engaged in domestic or household service must be exciuded from coverage under this chapter if the
employer:

(i) does not meet the monetary payment test in any quarter or calendar year, as applicable, for the
subject wages attributable to domestic or household service; and

{iil keeps separate books and records to account for the employment of persons in domestic or

household service.

dependent member of a sole proprietor for whom an exemption may be ¢claimed under 26 U.S.C. 152 or

service performed by a sole proprietor's spouse for whom an exemption based on marital status may be
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claimed by the sole proprietor under 26 U.S.C, 7703;

{g¥{c) servises service performed as a freelance correspondent or newspaper carrier erfree-lance

correspondent If the person performing the serviees service, or a parent or guardian of the person
performing the eerdses service in the case of a minor, has acknowledged in writing that the person

performing the services service and the serviges service are not covered. As used in this subsection:

(i} "#ree-lanse freelance correspondent” is a person who submits articles or photographs for
publication and is paid by the articie or by the photograph; and

(i} "newspaper carrier” means a person who provides a newspaper with the service of delivering
newspapers singly or in bundies. The term does not include an employee of the paper who, incidentally to

the employee’s main duties, carries or delivers papers.

{hid) serviees service performed by as a real estate—~sescutitios—and-insuranco-salespeopla-paid

out-guarartasof-minimurm-aaraings broker or salesperson who is licensed
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h{e) services service performed by a cosmetologist who is licensed under Title 37, chapter 31,

or a barber who is licensed under Title 37, chapter 30, and:

{ii who has acknowledged in writing that the cosmetologist or barber is not covered by
unemployment insurance and workers’ compensation;

(i} who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined
in 37-30-101, which contract must show that the cosmetologist or barber:

(A) is free from all control and direction of the owner in the contract;

(B} receives payment for services service from individual clientele; and

(C) leases, rents, or furnishes all of the cosmetologist’s or barber’'s own equipment, skills, or
knowledge; and

(iii} whose contract gives rise to an action for breach of contract in the event of contract
termination, {the The existence of a single license for the cosmetology salon or barbershop may not be
construed as a lack of freedom from control or direction under this subsection)s,

{m{f) casual labor not in the course of an employer’s trade or business performed in any calendar
quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by
an individual who is regularly employed by the employer to perform the service. "Regularly empioyed”

means that the services—are service is performed during at least 24 days in the same quarter.

#a) employmentet service performed by sole proprietors, working members of a partnership,

or members of a member-managed limited liability company that has filed with the secretary of state or
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partners in a limited liability partnership that has filed with the secretary of state;

{e}(h) servicas service performed for the installation of floor coverings if the installer:

(i) bids or negotiates a contract price based upon work performed by the vard or by the job;

(i) is paid upon completion of an agreed-upon portion of the job or after the job is completed;

(i) may perform sesvices service for anyone without limitation;

{iv} may accept or reject any job;

{v} furnishes substantially all tools and equipment necessary to provide the services service; and

{vi) works under a written contract that:

{A) gives rise to a breach of contract action if the installer or any other party fails to perform the
contract obligations;

{B} states that the installer is not covered by unemployment insurance; and

(C) requires the installer to provide a current warkers’ compensation policy or to obtain an
exemption from workers’ compensation requirements;

{BHi) employmentof servicg performed as a direct seller; AS DEFINED BY 26 U.S.C. 3508 as

{ag1{i) servicos service performed by a petroleum land professional. As used in this subsection,

"petroleum land professional” means a person who:

(i) is engaged primarily in negotrating for the acquisition or divestiture of mineral rights or in
negotiating a business agreement for the exploration or development of minerais;

(ii} is paid for eervieos service that are is directly related to the completion of a contracted specific
task rather than on an hourly wage basis; and

(iii) performs all services as an independent contractor‘pursuant 1o & written contract.
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k) service performed by an ordained, commissioned, or licensed minister of a church in the

exercise of the church’s ministry or by a member of a religious order in the exercise of duties required by
the order;

{e}{l) service performed by an individual receiving rehabilitation or remunerative work in a facility

conducted for the purpose of carrying out a program of rehabilitation for individuals whose earning capacity
is impaired by age or physical or menta! deficiency or injury or providing remunerative work for individuals
who, because of impaired physica! or mental capacity, cannot be readily absorbed in the competitive labor

market by-an-individual-raceiving-rehabilitation-orremunorative-werk;

{¢{m) _service performed as part of an unempioyment work-relief or wark-training program assisted

or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the
state by an individual receiving work relief or work training; e+

{e}ln) service performed for a state prison or other state correctional or custodial institution by an

inmate of that institution-}

{0) service performed by an individual who is sentenced to perfarm court-ordered community

service or similar work:

(p} service performed by elected public officials;

(q} agricultural labor, except as provided in 39-61-202({2). If an employer is otherwise subject to

this chapter and has agricuttural employment, all emplovees engaged in agricultural labor must be excluded

from coverage under_this chapter if the employer:

{i) in any quarter or calendar year, as applicable, does not meet either of the tests relating to the

monetary_amount or_number of employees and days worked for the_subject wages attributable to

agricultural fabor; and

(i) keeps separate books and records to account for the employment of persons in agricultural

labor.

{r) service performed in the employ of any other state or its political subdivisions or of the United

States government or of an instrumentality of any_other state or states or their political subdivisions or of

the United States, except that national banks organized under the national banking law are not entitled to

exemption under this subsection and are subiject to this chapter the same as state banks, if the service is

excluded from employment as defined in section 3306(c}{7) of the Federal Unemployment Tax Act;
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{s} service in which unemployment insurance is payable under an unemployment ingurance system

established by an act of congress if the department enters into agreements with the proper agencies under

an act of congress and those agreements become effective in_the manner prescribed in the Montana

Administrative Procedure Act for the adoption of rules, to provide reciprocal treatment to individuals who

have, after acquiring potential rights to benefits under this chapter, acquired rights to unemployment

insurance under an act of congress or who have, after acquiring potential rights to unemployment insurance

under the act of congress, acquired rights to benefits under this chapter;

{t} service performed in the employ of a school or university if the service is performed by a student

who is enrolled and is regularly attending classes at a school or university or by the spouse of a student

if the spouse is advised, at the time that the spouse commences to perform the service, that the

employment of the spouse to perform the service is provided under a program to provide financial

assistance to the student by the school or university and that the employment is not covered by any

nrogram of unemployment insurance;

(u) service performed by an individual who is enrolled at a nonprofit or public educational institution

that normally maintains a reqular facuity and curriculum and normally has a regularly organized body of

students in attendance at the place where its educational activities are carried on, as a student in a full-time

program taken for credit at an institution that combines academic instruction with work experience if the

service is an integral part of the program and the institution has certified that fact to the employer, except

that this subsection {1){u) does not apply to service performed in a program established for ar on behalf

of an emplovyer or qroup of employers:

{v) service performed as an officer or member of the crew of a vessel on the navigable waters of

the United States; or

(w) service performed by an alien admitted to the United States to perform agricultural labor

pursuant to sections 214{c) and 1101 {a)(H}{ii}{a) of the Immigration and Naticnality Act.

4{2) Anindividual found to be an independent contractor by the department under the terms of
33-71-401(3) is considered an independent contractor for the purposes of this chapter. An independent
contractor is not precluded from filing a claim for benefits and receiving a determination pursuant to
39-51-2402.

{6}{3) This section does not apply to a state or local governmental entity or a nonprofit organization

defined under section 501{c}(3} of the internal Revenue Code unless the service is exciuded from
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employment as defined in the Federal Unemployment Tax Act."

Section 20. Section 39-51-301, MCA, is amended to read:

"39-51-301. Administration -- duties and powers of department. (1) It shall-ba is the duty of the
department to administer this chapter and it shall-have-power-and—autherityte may adopt, amend, or
rescind sueh rules, to employ sueh persons, make sush expenditures, require sueh reports, make sush
investigations, and take such-ether action as it deems considers niecessary or suitable te-that-end in

administering this chapter.

(2) The department shall determine its own organization and. methods of procedure in accordance
with the provisions of this chapter and shall have an official seal, which shali-be is judicially noticed.

(3) Whenever the department believes that a change in contribution or benefit rates will become
necessary to protect the salvency of the fund, it shall promptly e inform the governor and the legisiature
and make recommendations with respect therete to the change.

{4) The department and the board may issue subpoenas and compel testimony and the production
of evidence, including books and records, in regard to any investigation or proceeding under this chapter.

(B) The department shall delegate to the department of revenue duties associated with the

administration of unemployment insurance contributions and the employment security account so long as

the duties are carried out in conformity with the requirements of the program budget plan with the United

States department of labor. The delegated duties do not include oversight duties such as revenue quality

control, risk management, and trust fund management. The department of revenue must receive funds

from the department for the performance of the delegated duties.

{6) Employees transferring from the department to the department of revenue as a result of a

delegation of duties in subsection (5), are entitled to all rights including those under 2-15-131, possessed

as a state officer or employee before transferring, including rights to tenure in office and of rank or grade,

rights to vacation and sick pay and leave, rights under any retirement or personnel plan or labor union

contract, rights to compensatory time earned, and any other rights under any law or administrative policy

including the State Emplovee Protection Act, Employees transferring must be considered internal applicants

by the department efrevenus for recruitment purposes for the period from July 1, 1997, through June 30,

1998.

7) The department of revenue shall succeed the department in its rights to property relating to the
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delegation of duties in subsection {5) to the extent that is consistent with federal property transfer policy.

The property includes real property, records, office equipment, forms, supplies, and contracts other than

the program budget plan with the United States department of labor.

{8) (a) The delegation of duties in subsection (5} does not affect the validity of any pending judicial

or administrative proceeding.

{b} Appeals that were filed with the board of labor appeals or_the department’s hearings bureau

before July 1, 1997, must follow the procedures and processes in effect when the appeal was first taken.

An appeal that is filed on or after July 1, 1997, must be taken in accordance with the procedures and

processes in effect on the date the appeal is filed.

{¢c) The department of revenue must be substituted for the department and succeed to all audits,

determinations, and other actions_that have not been appealed to the board of labor appeals or_the

department’s hearings bureau prior to July 1, 1997,

(9) The rights, privileges, and duties of the holders of bonds and other obligations issued and of the

parties to contracts, leases, indentures, and other transactions entered into before the delegation of duties

in_ subsection {b) remain in effect, and none of those rights, privileges, duties, covenants, or agreements

are impaired_ar diminished by reason of the delegation of duties. The department of revenue is substituted

for the department and subiect to the provisions of subsection {5}, succeeds to the rights and duties under

the provisions of those bonds, contracts, leases, indentures, and other transactions. The pravisions of this

subsection {9) do not apply to the program budget plan agreement between the department and the United

States department of labor.”

SECTION 21. SECTION 39-51-1105, MCA, IS AMENDED TO READ:

"39-51-1105. Liability of corporate officers oremployees for taxes, penalties, and interest owed
by corporation. (1) The otficer er~omployes of a corporation whose duty respansibility it is to pay the taxes,
penalties, and interest, as provided by 39-51-1103{1) and {2) and 39-51-1125(1) and (2}, is liable for the
taxes, penalties, and interest due.

{2) (a) The department shall consider the officer or-empleyee of the carporation individually liable
with the corporation for filing reports and unpaid téxes, penalties, and interest upon a determination that

the dividual corporate officer:

(i} possessed the autherity—duty—and responsibility to file reports and pay taxes on behalf of the
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corporation; and

{it} possessed the fissal-authority responsibility on behalf of the corporation to direct the filing of
reports ar payment of other corporate obligations and exercised the avtherity responsibility that resutted
in failure to file reports or pay taxes due.

(b) The department is not limited to considering the elements set forth in subsection {2)(a) to
establish individual liability and may consider any other available information.

(3) In the case of a corporate bankruptcy, the liability of the individual remains unaffected by the
discharge of penalty and interest against the corporation. The individual is liable for any amount of taxes,
penalties, and interest unpaid by the corporation.

{4) For determining liability for unemployment insurance taxes, penalties, and interest owed, a
member-managed limited liability company must be treated as a partnership, with liability for taxes,
penalties, and interest owed extending to each member. |

(5) For determining liability for unemployment insurance taxes, penalties, and interest owed by a
manage;-managed limited liability company, the managers of the limited liability company are jointly and

severally liable for any taxes, penalties, and interest owed."

Section 22. Section 32-51-1109, MCA, is amended to read:

"39-51-1109. Tax appeals -- procedure. (1) A decision, determination, or redetermination of the

department involving &6

employer-employee relationship or the charging of benefit payments to employers making-payment-intiey

of-contributiens is fina!l unless an interested party entitled to notification submits a written appeal of the
decision, determination, or redetermination. The appeal must be made in the same manner as provided in
39-51-2402 for the appeal of a decision relating to a claim for unemployment insurance benefits. Statutory
rules of evidence and civi! procedure do not apply to a hearing on the appeal. A hearing may be conducted
by telephone or by videoconference. The decision of the appeals referee and any suhsequent appeal must
be made in the same manner as prescribed in 39-51-2403 through 39-51-2410.

(2) A decision, determination, or redetermination involving contribution liability, contribution rate,

application for refund, subiect wages, or_other tax-related issues must be issued by the department of
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revenue as provided in Title 15, chapter 1, part 2 and [section 7], if applicable. The decision is final unless

an interested party entitled to notification follows the uniform tax review procedures as prescribed in

16-1-211 and [section 7], if applicable.”

Section 23. Section 39-51-1110, MCA, is amended to read:
"39-51-1110. Refunds to employers. (1} K-netlaterthan-3-years—afterthe-date-an-which-any

employer claims an adjustment or the department or its delegate, as provided in 39-51-301, determines

through an examination of the emplover’'s account that the employer has overpaid the amount due, the

amount of the overpayment must be applied to future unemployment insurance obligations or must be

refunded to the employer. The credit or refund may be allowed only if the claim is filed, or the determination

is made, within a 5-year period after the date on which any taxes, penalty, or interest became due or within

one year from the date the payment is made, whichever is later. The department or its delegate pursuant

to 39-51-301(5}, shall credit or refund the amount to the emplover, without interest.

{2} If the department shalldeterminse or its delegate pursuant to 39-51-301(5), determines that an

employer has paid taxes to this state under this chapter wher-such but the taxes should have been paid
to another state under a similar act of eneh the other state, a transfer of sueh the taxes to sueh the other
state shall must be made upon discovery ar, upon proof of payment that sueh the other state has been fully
paid, then a refund to sueh the employer shall must be made at-aay-time upon application without fimitation
of time.

(3} +-the-event-that If this chapter is not certified by the secretary of labor under 26 U.5.C. 3304

8: for any year, then ardin-thatevent refunds

shall must be made of all taxes required under this chapter from employers for that year.”
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Section 24. Section 39-51-1301, MCA, is amended to read;

"39-51-1301. Penalty and interest on past-due reports and taxes. (1) Taxes—unpaid-on-tho-date

and payments in_a timely manner, as required under 39-51-603, 39-561-1103, and 39-61-1125, may

subject an employer to penalty and interest, as provided by 15-30-209.

{3H2) Thereis an account in the federal special revenue fund, Penalties and interest collected under

thissaction for unemployment insurance obligations are distributed as provided in [section 2], and must

be deposited in that account. Money deposited in that account and appropriated to the department ar

transferred by the department to its delegate, pursuant to 39-51-301{b), may only be used by the

department ¢r its delegate to administer this chapter, including the detection and collection of unpaid taxes
and overpayments of benefits to the extent that federal grant revenue is less than amounts appropriated
for this purpose. Money in the account not appropriated for these purposes must be transferred by the

department to the unemployment insurance trust fund at the end of each fiscal year.

{B6}3) Al money accruing to the unemployment insurance trust fund from interest and penalties

collected on past-due unemployment insurance taxes must be used solely for the payment of unemployment

insurance benefits and may not be used for any other purpose.”

Section 25, Section 39-51-1303, MCA, is amended 1o read:
"39-51-1303. Collection of unpaid taxes bysivil-action. (1) The department, or its delegate

pursuant to 39-61-301(5), has authority to enter_into_payment agreements with an_employer to resolve

unpaid taxes, penalty, and interest. Penalty or interest, or both penalty and interest may be abated if an
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acceptable payment agreement_is_entered into and adhered to. Failure to meet the terms of the payment

agreement voids the penalty and interest abatement and penalty and interest must be recomputed from the

due date of the unpaid tax.

{2) If, after due notice, any employer, liable corporate officer eremployas, or liable member or

manager of a limited liahility company referred to in 39-51-1105 or partner in_a limited liability partnership

defaults in any payment of taxes, penalties, or interest on the taxes and penalties, the department,_or its

delegate pursuant to 39-51-301(5), may initiate a civil action in the name of the department state to collect

the amount due, and the emplover, liable carporate officer eremployea, o liable member or manager of

a limited liability company referred to in 39-61-1105, or partner in a limited liability partnership adjudged

in default shall pay the costs of the action.
£243) An action for the collection of taxes due must be brought within 5 years after from the due

date of the original or amended report was filed or assessment became due, whichever is later, taxes or

it is barred.

{344} The department, or its delegate pursuant to 39-51-301(5), may pursue its remedy under

either 39-51-1304 or this section, ar both."”

SECTION 26. SECTION 39-51-1304, MCA, IS AMENDED TC READ:

"39-51-1304. Lien for payment of unpaid taxes -- levy and execution. (1) Unpaid taxes, including
penalties and interest assessed on unpaid taxes, have the effect of a judgment against the employer, or
liable corporate officer e~employea or liable memhber or manager of a limited liability company referred to
in 39-61-1105, arising at the time that the payments are due. The department may issue a certificate
stating the amount of payments due and directing the clerk of the district court of any county of the state
to enter the certificate as a judgment in the docket pursuant to 25-9-301. From the time that the judgment
is docketed, it becomes a lien upon ali real and personal property of the employer. After the due process
requirements of 39-51-1109 and 39-51-2403 have been satisfied, the department may enforce the
judgment through the sherift or agent authorized to collect the tax in the same manner as prescribed for
execution upon a judgment. A notice of levy may be made by means of a certified letter by an agent
authorized to collect the tax. The department may enforce the judgment at any time within 10 years of the
creation of the lien or the effective date of the lien, whichever is later,

(2) A judgment lien filed pursuant to this section may be renewed for another 10-year period
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pursuant to the provisions of 25-13-102,

(3} The lien provided for in subsection (1) is not valid against any third party owning an interest
in real or personal property against which the judgment is enforced if:

{a) the third party’s interest is recorded prior to the entrance of the certificate as a judgment; and

(b) the third party receives from the most recent grantor of the interest a signed affidavit stating
that all taxes, penalties, and interest due from the grantor have been paid.

(4) A grantor who signs and delivers an affidavit is subject to the penalties imposed by 39-51-3204
if any part of it is untrue. Notwithstanding the provisions of 39-51-3204, the department may proceed
against the employer, liable corporate officer eramployes, or liable member or manager of a limited liability
company referred to in 39-61-1105 under 39-51-1303 or this section, or both, to collect the delinguent
taxes, penalties, and interest,

(B} The lien provided for in subsection {1) must be released upon payment in full of the unpaid
taxes, penalties, and accumulated interest. The department may release or may partially release the lien
upon partial payment or whenever the department determines that the release or partial release of the lien
will facilitate the collection of unpaid taxes, penalties, or interest. The department may release the lien if

it determines that the lien is unenforceable.”

Section 27. Section 39-51-2108, MCA, is amended to read:

"39-51-2108. Payment of benefits based on service in public, charitable, or educational
organizations. (1) Benefits based on service in employment defined in subsections—{b}—and—{6}of
39-61-203(5}) and (6} and-subsectiors{2}-and{3}-0{39-b1-204 are payable in the same amount, on the
same terms, and subject to the same conditions as compensation payable on the basis of other service
subject to this chapter, except that benefits based on service in an instructional, research, or principal
administrative capacity for an educational institution may not be paid to an individual for any week of
unemployment which begins during the period between two successive academic years or during a similar
period between two regular terms, whether or not successive, or during a period of paid sabbatical leave
provided for in the individuail’'s contract if the individual has a contract or reasonable assurance of a

contract to perform services in any sueh INSTRUCTIONAL, RESEARCH, OR PRINCIPAL ADMINISTRATIVE

capacity for apy—sa6h the educational institution for both su4eh academic years or both sgeh terms.
(2) Benefits based on services in any other capacity for an educational institution shall must be
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denied to any individual for any week which commences during a period between 2 successive academic
years or terms if the individual performs sueh the services in the first of such the academic years or terms
and there is a reasonable assurance that the individual will perform sueh the services in the second of sueh
the academic years or terms. |f any individual is denied benefits and was not offered an opportunity to
perform sueh the service for the educational institution for the second of such the academic years or terms,
su6h the individual shail-be is entitled to a retroactive payment of the benefits for each week for which the
individual filed a timely claim for benefits and for which benefits were denied solely by reason of the denial
provided for in this section.

{3) Benefits based on services described in subsections (1) and {2) of this section shak must be
denied to any individual for any week whieh that commences during an established and customary vacation
period or holiday recess if sueh the individual performs sueh the services in the period immediately before
such the vacation period or holiday recess and there is reasonable assurance that sueh the individual will
perform sush the service in the period immediately following sw6h the vacation period or holiday recess.

(4) Benefits based on services described in subsections (1) and {2) efthis-sectian 10 an individual
who performed sueh the services for an educational institution while in the employ of an educational service
agency shall must be denied as specified in subsections {1)+2—and through (3) efthis-sestion. The term
"educational service agency” means a governmental agency or governmental entity which is established
and operated exclusively for the purpose of providing sseh the service to one or more educational

institutions.”

Section 28. Section 39-51-2402, MCA, is amended to read:
"39-51-2402. Initial determination -- redetermination. (1) A representative designated by the
department and kersinafter referred to as a deputy shall promptly examine the claim and, on the basis of

the facts the deputy has found, by the deputy; shall either determing whether or not sueh the claim is valid.

and—it |f the claim is valid, the deputy will determine the week with-—respectto—which the benefits shal

commence, the weekly benefit amount payable, and the maximum benefit amount. ershall The deputy may

refer eneh the claim or any question involved therein in the claim to an appeals referee who shall make the
decision with-respect-therate on the claim in accordance with the procedure prescribed in 39-51-2403.

With respect to a determination, redetermination, or appeal by a claimant involving wages, the issue must

be resolved in accordance with procedures for unemployment insurance benefit claimant appeals as
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prescribed in [section 7] and 15-2-302, The deputy shall promptly notify the claimant and any other

interested party of the decision and the reasons therefer for reaching the decision.

{2) The deputy may for good cause reconsider the decision and shall promptly notify the claimant
and sueh other interested parties of the amended decision and the reascns therefor for the decision.

{3) Ne A determination or redetermination of an initial or additional ¢laim may not be made under
this section unless b days’ notice of the time and place of the claimant's interview for examination of the
claim is mailed to each interested party.

(4) A determination or redetermination shal-be-dsemed is final unless an interested party entitled
to notice thereof of the decision applies for reconsideration of the determination or appeals therefrem the
decision within 10 days after such the notification was mailed to the interested party’s last-known addresss.
provided-that-such The 10-day period may be extended for good cause.

{b} Except as provided in subsection (6}, Ae a redetermination of a claim for benefits may not be
made after 2 years from the date of the initial determination.

{6} A redetermination may be made within 3 years from the date of the initial determination of a
claim if the initial determination was based on a false claim, misrepresentation, or failure to disclose a

material fact by the claimant or the employer."”

Section 29. Section 39-71-123, MCA, is amended to read:
"39-71-123. Wages defined. (1) "Wages” means the-gross all remuneration paid ir-eney—orin

a-substituie—{for—moneys for services rendered performed by an employee for an emplover, or income

provided for in subsection (1}(d}. Wages include the cash value of all remuneration paid in any medium

other than cash. The term includes but are is not limited to:

{a) commissions, bonuses, and remuneration at the regular hourly rate for overtime work, holidays,

vacations, and sickness periods;

based-on-its-actual-value severapse—oi-sontintationpay; back pay—and QR any similar pay made for or in

regards to previous service by the employee far the employer, other than retirement or pension benefits

from a qualified plan;
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employee, to the extent that tips or gratuities are:

4} documented by the employee to the employer for fax purposess
il-dis! bt | : . :
fii-ad ; o bl \ P I

(d) income or payment in the form of a draw, wage, net profit, ar substitute for money received

or taken by a sole praprietor or partner, regardless of whether the sole proprietor or partner has performed
work or provided services for that remuneration-;

{e) board, todging, rent, or housing if it constitutes a part of the employee’s remuneration and is

based on its actual value: and

(f) payments made to an employee on any_basis other than time worked, in¢luding but not limited

10 piecework, an incentive plan, or profit-sharing arrangement.

{2} Wages-do The term "wages" does not include any of the following:

{a)} employee expense reimbursements or allowances for meals, lodging, travel, subsistence, and
other expenses, as set forth in department rules;

{b) spesiarewards—for-rdiridualinvantionordissovery the amount of the payment made by the
emplover FOR EMPLOYEES, if the payment was made +
f—GHhB—BH-FBGG-B—G-f—BFB-\HdI-Hq for:

{ij _retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE

PROVISIONS OF THE INTERNAL REVENUE CODE;

(i) sickness or accident disability under a workers’ compensation paolicy;

{iii}_medical or hospitalization expenses in cannection with sickness or accident disability, including

health insurance for the employee or the employee’s immediate family: or

{iv) death, including life insurance for the employee or the employee’s immediate family;

{e}{c) vacation or sick leave benefits accrued but not paid; or

(d) special rewards for individual invention or discovery.

(3) (a) Except as provided in subsection {3){b}, for compensation benefit purposes, the average

actual earnings for the four pay periods immediately preceding the injury are the employee’s wages, except
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that if the term of employment for the same employer is less than four pay periods, the employee’s wages
are the hourly rate times the number of hours in a week for which the employee was hired to work.

(b} For good cause shown, if the use of the last four pay periods does not accurately reflect the
claimant’s employment history with the employer, the wage may be calculated by dividing the total earnings
for an additional period of time, not to exceed 1 year prior to the date of injury, by the number of weeks
in that period, including periods of idleness or seasonal fluctuations.

(4) (a) For the purpose of calculating compensaticn benefits for an employee working concurrent
employments, the average actual wages must be calculated as provided in subsection (3). As used in this
subsection, "cancurrent employment” means employment in which the employee was actually employed
at the time of the injury and would have continued to be employed without a break in the term of
employment if not for the injury.

{b) The compensation benefits for a covered volunteer must be based on the average actual wages
in the volunteer’s regular employment, except self-employment as a sole proprietor or partner who elected
not to be covered, from which the volunteer is disabled by the injury incurred.

{c) The compensation benefits for an employee working at two or more concurrent remunerated
employments must be based on the aggregate of average actual wages of all employments, except
self-employment as a sole proprietor or partner who elected not to be covered, from which the employee

is disabled by the injury incurred.”

Section 30. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments exempted. {1} Except as provided in
subsection (2), the Workers’ Compensation Act applies to all employers, as defined in 39-71-117, and to
all employees, as defined in 39-71-118. An employer who has any employee in service under any
appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the
pravisions of compensation plan No. 1, 2, or 3. Each employee whose emplayer is bound by the Waorkers’
Compensation Act is subject to and bound by the compensation plan that has been elected by the
employer.

{2) Unless the emplayer elects coverage for these employments under this chapter and an insurer
allows an election, the Workers’ Compensation Act does not apply to any of the following employments:

{a} household and domestic empioyment;
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(b} casual employment as defined in 39-71-116;

(¢} employment of a dependent member of an employer’s family for whom an exemptian may be
claimed by the employer under the federal Internal Revenue Code;

(d} employment of scle proprietors, working members of a partnership, or working members of a
member-managed limited liability company, except as provided in subsection (3);

(e) employment of a broker or salesman performing under a license issued by the board of realty
regulation; |

(f) employment &f as a direct seller- AS DEFINED BY 26 U.S5.C. 3508 as-definedin26-U-5-6~3608

[P R "

{g) employment for which a rule of liability for injury, occupational disease, or death is provided

under the laws of the United States;

{h} employment of a person performing services in return for aid or sustenance only, except
employment of a volunteer under 67-2-105;

(i) employment with a railroad engaged in interstate commerce, except that railroad construction
work is included in and subject to the provisions of this chapter;

{il employment as an official, including a timer, referee, or judge, at a school amateur athletic
event, unless the person is otherwise employed by a school district;

(k} employment of a person performing services as a newspaper carrier or free-tance freelance
correspondent if the person performing the services or a parent or guardian of the person performing the
services in the case of a minor has acknowledged in writing that the persan performing the services and
the services are not covered. As used in this subsection, “free-lance "freelance correspondent” is a person
who submits articles or photagraphs for publication and is paid by the article or by the photograph. As used
in this subsection, "newspaper carrier";

(i} is a person who provides a newspaper with the sarvice of delivering newspapers singly or in
bundles; but

(i) does not include an employee of the paper who, incidentally to the employee’s main duties,

{Le islative
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carries or delivers papers.

(1) cosmetologist’s services and barber’s services as defined in 39-51-2048548(1})({e);

{m) a person who is employed by an enrolled tribal member or an association, business,
corporation, or other entity that is at least 51% owned by an enrolled tribal member or members, whose
business is conducted solely within the exterior boundaries of an Indian reservation;

(n) employment of a jockey performing under alicense issued by the board of horseracing from the
time the jockey reports to the scale room prior to a race through the time the jockey is weighed out after
a race if the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing,
that the jockey is not covered under the Workers’ Compensation Act while performing services as a jockey;

(o) employment of an employer’s spouse for whom an exemption based on marital status may be
claimed by the employer under 26 U.S.C. 7703;

{p) a person who performs services as a petroleum land professional. As used in this subsection,
a "petroleum land professional” is a person who:

(i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in
negotiating a business agreement for the exploration or development of minerals;

(i) is paid for services that are directly related to the completion of a contracted specific task rather
than on an hourly wage basis; and

{iii) performs all services as an independent contractor pursuant to a written contract.

{gq) an officer of a quasi-public or a private corporation or manager of a manager-managed limited
liability company who qualifies under one or more of the following provisions:

{i) the afficer or manager is engaged in the ordinary duties of a worker for the corporation or the
limited liability company and does not receive any pay from the corporation or the limited liability company
far performance of the duties;

(i} the officer or manager is engaged primarily in household employment for the corporation or the
limited liability company;

(iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation
or owns 20% or more of the limited liability company; or

{iv} the officer or manager is the spouse, child, adopted child, stepchild, mather, father, son-in-law,
daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the

number of shares of stock in the corporation or who owns 20% or more of the limited liability company.
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(r} service performed by an ordained, commissioned, or licensed minister of a church in the exercise

of the church’s ministry or by a member of a religious order in the exercise of duties required by the order.

(3) (a} A sole proprietor, a working member of a partnership, or a working member of a
member-managed limited liability caompany who represents to the public that the person is an independent
contractor shall elect to be bound personally and individually by the provisions of compensation plan No.
1, 2, or 3 but may apply to the department for an exemption from the Workers’ Compensation Act.

{b) The application must be made in accordance with the rules adopted by the department. There
is no fee for the initial application. Any subsequent application must be accompanied by a $25 application
fee. The application fee must be deposited in the administration fund established in 39-71-201 to offset
the costs of administering the program.

{(c) When an application is approved by the department, it is conclusive as to the status of an
independent contractor and precludes the applicant from obtaining benefits under this chapter.

{d)  The exemption, if approved, remains in effect for 1 year foliowing the date of the department’s
approval. To maintain the independent contractor status, an independent contractor shall annually submit
a renewal application. A renewal application must be submitted for all independent contractor exemptions
approved as of July 1, 1995, or thereafter. The renewal application and the $25 renewal application fee
must he received by the department at least 30 days prior to the anniversary date of the previously
approved exemption,

(e] A person who makes a false statement or misrepresentation concerning that person’s status
as an exempt independent contractor is subject to a civil penalty of $1,000. The department may impose
the penalty for each false statement or misrepresentation. The penalty must be paid to the uninsured
employers” fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section.

(f) If the department denies the application for exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee in the manner provided for in 33-51-1109. An
applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with
the procedure established in 39-51-2403 and 39-51-2404.

(4) (a} A corporation or a manager-managed limited liability company shall provide coverage for its
employees under the provisions of compensation plan No. 1, 2, or 3. A quasi-public corporation, a private
carporation, or a manager-managed limited liability company may elect caverage for its corporate officers

or managers, who are otherwise exempt under subsection {2), by giving a written notice in the following
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manner:

{i) if the employer has elected to be bound by the provisions of compensation plan No. 1, by
delivering the notice to the board of‘directors of the corporation or to the management organization of the
manager-managed limited liability company; or

{ii) if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by
delivering the notice to the board of directors of the corporation or to the management organization of the
manager-managed limited liability company and to the insurer.

{b} If the employer changes plans or insurers, the employer’s previous election is not effective and
the employer shall again serve notice to its insurer and to its board of directors or the management
organization of the manager-managed limited liability company if the employer elects to be bound.

{5} The appointment or election of an employee as an officer of a corporation, a partner in a
partnership, or a member in or a manager of a limited liability company for the purpese of exempting the
employee from coverage under this chapter does nat entitle the officer, partner, member, or manager to
exemption from coverage.

{6) Each employer shall post a sign in the workplace at the locations where notices to employess
are normally posted, informing employees about the employer’s current provision of workers’ compensation
insurance. A workplace is any location where an employee performs any work-related act in the course of
employment, regardless of whether the location is temporary or permanent, and includes the place of
business or property of a third person while the employer has access to or control over the place of
business or property for the purpose of cafrying on the employer’s usual trade, business, or occupation.
The sign must be provided by the department, distributed through insurers or directly by the department,
and posted by employers in accordance with rules adopted by the department. An employer who purposely

or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation.”

Section 31. Section 39-71-2501, MCA, is amended to read:

"39-71-2501, Definitions. As used in this part, the following definitions apply:

(1) "Account” means the workers’” compensation bond repayment account established in
39-71-2504.

{2) "Department" means the department of revenue provided for in 2-15-1301.

(3) "Domestic or household service” means employment of persons other than members of the
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household for the purpose of tending to the aid and comfori of the emplover or members of the emplover’s

family, including but not limited to housecleaning and yard work but does not include emplovment beyond

the scope of normal household or domestic duties, such as home health care or domiciliary care.

{3H{4) "Employee” includes:

{a) an officer, employee, or elected public official of the United States, the state of Montana, or
any political subdivision of the United States or the state of Montana or any agency or instrumentality of
the United States, the state of Mon‘tana, or a political subdivision of the United States or the state of
Montana—Fhe-term—employse—also-includes;

(b} an officer of a corporation;

{c) any individual who performs services for another individual or organization having the right to

control the employee as 1o the services to be performed and as to the manner of performance; and

(d)_all classes, grades or types of emplovees, including minors and aliens, superintendents,

managers, and other supervisory_personnel.
H4Halb) (a) "Employer" means;:
(il except—as—provided—in—subsection{4Hb}); the person for whom an individual performs or

perfarmed any service, of whatever nature, as an employee of the persons;

{ii} a person who pays $1,000 or more in wages within the current calendar vear:

{iii) a person who pays $1,000 or more in cash for domestic service in any quarter duri‘nq the

current calendar year; or

{iv} any individual or organization, including state government and anvy of its political subdivision

orinstrumentalities, partnership, association, trust, estate, joint-stock company, insurance company, limited

liability company_or_a limited liability partnership that has filed or registered with the secretary of state,

corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee’s

successor, or leqal representative of a_deceased person that has or had in its employ one or more

individuals performing services for it within this state.

(b} _Any person _found to be an emplover under Title 39, chapter 51, for unemployment insurance

purposes is considered an employer for old fund liability tax purposes.
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{64{6] "Federal workers’ compensation legislation” means federal legislation that provides an
employee with compensation or remuneration for accidental injury or death. This legislation includes but
is not limited to the Federal Empioyers’ Liability Act, the Federal Employees’ Compensation Act, and the
Defense Base Act.

#6H7) "Ongoing activities" means obligations or occurrences that are continuous, rather than
intermittent or occasional, that exist for a definite period of time during the year, or that are intended to
cover or apply to successive and similar obligations or occurrences;

+A(8) "Pubticly traded limited partnership” means a business entity that issues shares or similar
ownership interests that are sold or purchased by persons through certified stockbrokers or licensed traders
on a public exchange recognized by the securities exchange commission.

{81(9) "State fund" means the state compensation insurance fund.

{94(10) "Tax" or "old fund liability tax" means the waorkers' compensation old fund liability tax
provided for in 39-71-2503, created to address the unfunded liability for claims for injuries resulting from
accidents that occurred before July 1, 1890,

HA11) {(a) "Wages" means all remuneration for services performed in the state of Montana by
an employee for an employer, including the cash value of all remuneration paid in any medium other than
cash. The term does-not-insiuderamunsration-paid includes but is not limited 1o the following:

(i) commissions, bonuses, and remuneration paid for overtime work, holidays, vacations, and

sickness periods;

(i) severance or continuation pay, back pay, and any similar pay made for or in reqard to previous

service by the employee for the emplover, other than retirement or pension benefits from a qualified plan:

and

lili} tips or other gratuities received by the employee, to the extent that the tips or gratuities are:

£A3 documented by the employee to the emplovyer for tax purposess
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(b} The term "wages" does not include:

(i) the amount of any payment made by the employer FOR EMPLOYEES, if the payment was made

(A) _retirement or _pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE

PROVISIONS OF THE INTERNAL REVENUE CODE;

(B) sickness or accident disability under a workers’ compensation policy:

C) medical or hospitalization expenses in connection with sickness or accident disabilit

health insurance for the employee or the employee’s immediate family; or

(D) death, including life insurance for the employee or the employvee's immediate family:

(i) compensation in the form of meals and lodging, provided the compensation is not includable

in gross income _for state individual income tax purposes;

{diliii) aspayments distributions from a multiple employer welfare arrangement, as defined in 29

U.S.C. 1002, to a qualified individual employee;
teiv) as

be taxed under federal law; or

payments that may not

#Hv) as wages or compensation for services performed by Montana residents outside the borders

of the state of Montana.”
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Section 32. Section 39-71-2503, MCA, is amended to read:

"39-71-2503. Workers’ compensation old fund liability tax. (1) (a) There is impased on each
employer, except an employer whose employees are covered by federal workers’ compensation legislation,
a waorkers’ compensation old fund liability tax in an amount equal to 0.28%, plus the additional amount of
old fund liability tax provided in 39-71-2505, of the wages paid for emplovment as defined in this part by

the employer in_the preceding payroll petiod subiject to reporting and remittance requirements contained in

15-30-204.;

{b) There is imposed on each employee, except an employee who is covered by federal warkers’
compensation legisiation, an old fund liability tax, as provided in 39-71-2505, on the employee’s wages

paid for employment, as defined in this part. An employer paying wages for services—performad

employment, as defined in this part, in Montana shall deduct and withhold the tax from the wages.

{c} (i) There is imposed on each business of a sole proprietor, on each subchapter S. corporation
shareholder, on each partner of a partnership, and on each member or manager of a limited liability
company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each
separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder,
partner, or member or manager derived from ongoing activities.

(il The tax imposed in this subsection {1)(c) applies only to the ordinary income of a shareholder,
partner, member, or manager as the term "ordinary income” is defined in the Internal Revenue Code.

{iii) Partners of a publicly traded limited partnership are not subject to the tax imposed in this
subsection (1){c).

{d} A corporate officer of a subchapter S. corporation who receives wages as an employee of the
corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary
income at the employee rate. The subchapter S. corporation is not Iiable' for the tax on the corporate

officer's wages.

.
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{e) A corporate officer of a closely held corporation who owns stoeck in a closely held corporation
that meets the stock ownership test under section 542(a}(2) of the Internal Revenue Code and receives
wages as an employee of the corporation is required to pay the old fund liability tax only on the wages
received. The corporation is not liable for the tax on the corporate officer’s wages.

{f] This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred
for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or
bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans
or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month
period if the workers’ compensation bond repayment account contains on the first day of that period an
amount, regardless of the source, that is in excess of the reserve maintained in the account and that is
equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest
that must be paid during that period on the outstanding loans or bonds.

(g) Each employer shall maintain the recards that the department requires concerning the old fund
liability tax. The records are subject to inspection by the department and its employees and agents during
regular business hours.

(h} An employee does not have any right of action against an employer for any money deducted
and withheld from the employee’s wages and paid to the state in compliance or intended compliance with
this section.

(il The employer is liable to the state for any amount of old fund liability taxes, plus interest and
penalty, when the employer fails to withhold from an employee’s wages or fails to remit to the state the
old fund liability tax required by this section,

{j! A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member
or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and
penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state
the old fund liability tax required by this section.

(2} All collections of the tax must be deposited as received in the account. The tax is in addition
to any other tax or fee assessed against persons subject to the tax.

{3) (a) Tax payments and returns required by subsections (1}(a) and {1)(b) must be made pursuant
1o 15-30-204. The department shall first credit a payment to the liability under 15-30-202 and credit any

remainder to the account provided for in 39-71-2504.
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{b) Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of
partnerships, and members or managers of limited liability companies must be made with and at the same
time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a payment
to the liability under 156-30-103 or 15-30-202 and shall then credit any remainder to the account provided
for in 39-71-2504.

(c) An employer who exceeds either threshold, as defined in 39-71-2501(5)(al{ii} or (5){&alliii), shall

hegin withholding old fund liability tax on or before the last day of the maonth following the quarter in which

the wages paid exceed the threshold requirement. The employer shall begin reporting and remitting the

emplover and employee portions of the old fund liability tax. The report and remittance are due the {ast

day of the month of the subsequent quarter follawing the quarter in which the wages paid exceeded the

threshold requirement. The employer is subject to the quarterly remittance schedule until the department

is able to determine the employer’s proper remittance schedule by a review of the emplover’s first complete

lookback period.

{4) An employer’s officer or employee with the duty to collect, account for, and pay to the
department the amounts due under this section who fails to pay an amount is liable to the state for the
unpaid amount and any penalty and interest relating to that amount.

{6} Returns and remittances under subsection (3) and any information obtained by the department

during an audit are subject to the provisions of 36-36-303; [section 1] butthe-department-may-disclese

{6) The department of labor and industry and the state fund shall give the department a list of all

employers having coverage under any plan administered or regulated by the department of laber and
industry and-the state fund. The department of labor and industry and the state fund shall update the lists
weekly. The department of labor and industry and the state fund shall provide the department with access
to their computer data bases and paper files and records for the purpose of the department’s administration
of the tax imposed by this section.

(7) The provisions of Title 15, chapter 30, that are not in conflict with the provisions of this part
regarding administration, remedies, enforcement, collections, hearings, interest, deficiency assessments,

credits for overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking
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authority apply to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation
shareholders, to partners of partnerships, to members or managers of limited liability companies, and to the

department.”

Section 33. Section 39-71-2503, MCA, is amended to read:

"39-71-2503. Workers’ compensation old fund liability tax. (1} (a) There is imposed on each
employer, except an employer whose employees are covered by federal workers’ compensation legislation,
a workers’ compensation old fund liability tax in an amount equal to 0.28%, plus the additional amount of

old fund liability tax provided in 39-71-2505, of the wages paid for employment as defined in this part by

the employer in the preceding payroll period, subject to reporting and remittance requirements contained

in 15-30-204+.

{b} There is imposed on each employee, except an employee who is covered by federal workers’
compensation legislation, an old fund liability tax, as provided in 39-71-2505, on the employee’s wages

paid for employment, as defined in this part. An employer paying wages for services—performed

employment, as defined in this part, in Montana shall deduct and withhold the tax from the wages.

{c) (i) There is imposed on each business of a sole proprietor, on each subchapter S. corporation
shareholder, on each partner of a partnership, and on each member or manager of a limited liability
company a workers’ compensation old fund liability tax, as provided in 33-71-2505, on the profit of each
separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder,
partner, or member or manager derived from ongoing activities.

(i} The tax imposed in this subsection {1}(c) applies only to the ordinary income of a shareholder,
partner, member, or manager as the term "ordinary income" is defined in the Internal Revenue Code.

(iii) Partners of a publicly traded limited partnership are not subject to the tax imposed in this

subsection (1){c}.
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(d} A corporate officer of a subchapter S. corporation who receives wageé as an emplayee of the
corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary
income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate
officer’s wages.

{e} A corporate officer of a closely held corporation who owns stock in a closely held corporation
that meets the stock ownership test under section 542(a}(2} of the Internal Revenue Code and receives
wages as an employee of the corporation is required to pay the old fund liability tax only on the wages
received. The corporation is not liabie for the tax on the corporate officer’s wages.

(f} This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred
for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or
bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans
or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month
period if the workers’ compensation bond repayment account contains on the first day of that period an
amount, regardless of the source, that is in excess of the reserve maintained in the account and that is
equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest
that must be paid during that period on the outstanding loans or bonds.

(g) Each employer shall maintain the records that the department requires concerning the old fund
liability tax. The records are subject to inspection by the department and its employees and agents during
regular business hours.

(h}) An employee does not have any right of action against an employer for any money deducted
and withheld from the employee’s wages and paid to the state in compliance or intended compliance with
this section.

{if The employer is liable to the state for ény amount of old fund liability taxes, plus interest and
penalty, when the empiloyer fails to withhold from an employee’s wages or fails to remit to the state the
old fund liability tax required by this section.

{i) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member
or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and
penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state
the old fund liability tax required by this section.

{2) All collections of the tax must be deposited as received in the account. The tax is in addition
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to any other tax or fee assessed against persons subject to the tax.

{3) (a) Tax payments and returns required by subsections (1){a) and {1}(b) are due on or before the

tast day of the month following the close of each calendar quarter and must be made pursuant to
15-30-204. The department shall first credit a-payment-to-the-tability-under-186-30-202and-creditany
remainderto-the-ascountprovided-forin-38-71-2604 payments as provided for in [section 2].

{b} Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of

partnerships, and members or managers of limited liability companies must be made with and at the same
time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a payment
to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the account provided
for in 39-71-2504.

(c) An employer who exceeds either threshold, as defined in 32-71-2501(b){a}lii} or (5){a}liii}, shall

begin withholding old fund liability tax on or before the last day of the month following the quarter in which

the wages paid exceed the threshold requirement. The emplover shall begin reporting and remitting the

embployer and emplovee portions of the old fund liability tax. The report and remittance are due the last

dav of tha month of the subsequent quarter following the quarter in which the wages paid exceeded the

threshold requirement. The employer is subject 10 the quarterly remittance schedule until the department

is able to determine the employer’s proper remittance schedule by a review of the emplovyer’s first complete

lookback period.

(4) An employer’'s officer or employee with the duty to collect, account for, and pay to the
department the amounts due under this section who fails to pay an amount is liable to the state for the

unpaid amount and any penalty and interest relating to that amount.

(5) Returns and remittances under subsection (3) and any information obtained by the department

during an audit are subject to the provisions of 16-30-303 [section 1]~but-the-department-may—disclose

{(8) The department of labor and industry and the state fund shaft give the department a list of all
employers having coverage under any plan administered or regulated by the department of labor and
industry and the state fund. The department of labor and industry and the state fund shall update the lists

weekly. The department of labor and industry and the state fund shall provide the department with access
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to their computer data bases and paper files and records for the purpose of the department’s administration
of the tax imposed by this section,

{7} The provisions of Title 15, chapter 30, that are not in conflict with the provisions of this part
regarding administration, remedies, enforcement, collections, hearings, interest, deficiency assessments,
credits for overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking
authority apply to the tax, toc employers, 10 employees, to sole proprietors, to subchapter S, corporation
shareholders, to partners of partnerships, to members or managers of limited liability companies, and to the

department.”

Section 34. Section 39-71-2505, MCA, is amended to read:

"39-71-2505. Payment of unfunded fiability for injuries resulting from accidents occurring before
July 1, 1990. {1} The state fund shall pay for the cost of administering and paying claims for injuries
resulting from accidents that occurred before July 1, 1890, not covered by any other funding source, by
borrowing from the reserves accumulated from premiums paid to the state fun‘d, based upon wages payable
on or after July 1, 1990, and invested by the board of investments, from time to time, the amount that the
state fund determines and that the budget director certifies, as provided in 39-71-2354, will be needed to
pay for administering and paying the claims for the ensuing year.

{2) (a) In January of each year, prior to the start of the following fiscal year, the state fund shall
forward to the budget director information pertaining to the amount that the state fund will borrow for the
ensuing fiscal year to pay for the cost of administering and paying claims for the injuries provided for in
subsection (1). In addition, the state fund shall forward to the budget director the schedule of projected
liability payments and cash needs on which the amount to be borrowed is based. The schedule must include
but is not limited to total projected liability payments, loans and bond debt payments, revenue from the old
fund liability tax provided for in 39-71-2503, projected fiscal yearend cash, and the projected fiscal yeérend
cash for the year 2007.

{b) (i) Thereis imposedon each employer a workers’ compensation ofd fund liability tax as provided
in 39-71-2503. The employer old fund liability tax is an amount equal to 0.5% of the employer’s payroll

for wages paid in the preceding ealendarquarter payroll period for wages paid for employment, as defined

in this part.

(ii) The employee old fund liability tax is an amount equal to 0.2% of the employee’s wages in the
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preceding calendarguarter payroll period for wages paid for employment, as defined in_this part.

{iii) The old fund liability tax is an amount equal to 0.2% on the profit of each separate business
of a sole proprietor and on the distributive share of ordinary income of each subchapter S. corporation
shareholder, partner of a partnership, or member or manager of a limited liability company.

(iv) The rate of the employer old fund liability tax determined by this section includes the 0.28%
employer old fund liability tax provided for in 39-71-2503.

(v} (A) The employer old fund liability tax that is in excess of the 0.28% tax provided for in
39-71-2503 terminates at the end of fiscal year 2007.

(B) If the debt service accaunt has sufficient funds to pay outstanding bonds or if no bonds are
outstanding, the old fund liability tax may not be imposed after the end of fisca!l year 2007.

(vi) The old fund liability tax described in this section must be collected and deposited as provided
in 39-71-2503 and 39-71-2504.

(3) If in any January the cumulative projected amount to be borrowed by the siate fund from
reserves accumulated from premiums paid to the state fund based on wages payable on or after July 1,
1990, to administer and pay claims for injuries resuiting from accidents that occurred before July 1, 1990,
not including any outstanding bonds as of May 13, 1993, exceeds $80 million for the following fiscal year,
the tax rate on the persons subject to the old fund liability tax must be increased by 0.05% for the
following fiscal year over the current tax rate. If in any January the projected fiscal yearend cash balance
far the current fiscal year exceeds $25 million, the tax rate on the persons subject to the old fund liability
tax must be reduced by 0.05% from the current tax rate for the following fiscal year.

(4) The total tax on the persons subject to the old fund liability tax may not exceed 0.75%.

(5) The budget director shall certify the cash flow projections of the state fund required by this
section and shall notify the department of revenue no later than April 1 of the rate of tax to be collected

pursuant to this section.”

NEW SECTION. SECTION 35. REPEALER. ARM 24.11.831 |S REPEALED.

NEW SECTION. Section 36. Severability. If a part of [this act] is invalid, all valid parts that are

severable fram the invalid part remain in effect. If a part of [this act] is invalid in one or more of its

applications, the part remains in effect in all valid applications that are severabie from the invalid
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NEW SECTION. Section 37. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].

NEW SECTION. Section 38. Codification instruction. (1) |[Sections 1 through 5 and 7] are intended
to be codified as an integral part of Title 15, chapter 30, part 2, and the provisions of Title 15, chapter 30,
part Z, apply to [sections 1 through 5 and 7].

{2) [Section B] is intended to be codified as an integral part of Title 39, chapter 71, part 25, and

the provisions of Title 39, chapter 71, part 25, apply to [section 6].

NEW SECTION. Section 39. Coordination instruction. (1) If Senate Bill No. 119 is passed and

approved, then [section 4], amending 15-30-204, [section b], amending 39-71-2503, and [section 6],
amending 39-71-2505 in Senate Bill No. 119, are void.
[2) IF SENATE BILL NO. 67 IS PASSED AND APPROVED, THEN THE AMENDMENT CONTAINED

IN 39-71-2503(3}(A) IN {SECTION 27] OF THE REFERENCE COPY OF SENATE BiLL NO. 67, RELATING TO

THE CREDIT OF THE OLD FUND LIABILITY TAX TO THE ACCOUNT PROVIDED FOR IN 39-71-2321, 1S

VOID ON JANUARY 1, 1989.

NEW SECTION. Section 40. Effective dates. {1) [Sections 1, 20 and 33 35 through 38 39 and

this section] are effective July 1, 1997,
(2) [Sections 3 through 7, 9 through 12, 17 through 19, 2122 THROUGH 23, 24 25 through 30

32, and 32 34 are effective January 1, 1998,

(3) [Sections 2, 8, 13 through 16, 23 24, and 31 33] are effective January 1, 1999.
-END-

| Legislative

 Servie - -
L\ij_s:;’z" 61 HB 5861



55th Legislature HBO561.03

HOUSE BILL NO. 561
INTRODUCED BY KASTEN, RANEY, DEVLIN, BENEDICT, SIMON, VAN VALKENBURG, STANG,
BARTLETT, FOSTER, HALLIGAN, THOMAS, HARP, MERCER, KEATING, FELAND, STORY, JERGESON,
CHRISTIAENS, FRANKLIN, HIBBARD -

A BILL FOR AN ACT ENTITLED: "AN ACT FURTHERING THE RENEWAL OF STATE GOVERNMENT BY
HARMONIZING THE DEFINITIONS OF "WAGES" AND "EMPLOYMENT"; BY REENGINEERING,
RESTRUCTURING, AND COMBINING THE REPORTING AND REMITTANCE OF EMPLOYER TAXES: BY
COORDINATING THE ADMINISTRATION OF THE STATE'S INCOME TAX AND QLD FUND LIABILITY TAX
WITHHOLDING, UNEMPLOYMENT INSURANCE TAX, AND THE EMPLOYERS' SHARE OF THE OLD FUND
LIABILITY TAX SO THAT ALL REPORTS AND REMITTANCES MUST BE MADE TQO THE DEPARTMENT OF
REVENUE THEREBY PROVIDING AN EMPLOYER THE CONVENIENCE OF DEALING WITH ONLY ONE STATE
AGENCY; BY CLARIFYING INDIVIDUAL LIABILITY FOR THE REPORTING AND PAYMENT OF EMPLOYER

TAXES; AND AMENDING SECTIONS 15-1-302, 15-2-302, 15-30-201, 15-30-202, 15-30-203, 15-30-204,
15-30-207, 15-30-208, 15-30-209, 37-31-101, 39-51-201, 39-51-204, 39-51-301, 39-51-1105
39-51-1109,39-51-1110, 39-51-1301, 39-51-1303, 39-51-1304,39-51-2108,39-51-2402,39-71-123,

39-71-401, 38-71-2501, 39-71-2503, AND 39-71-2505, MCA; REPEALING ARM 24.11.831; AND

PROVIDING EFFECTIVE DATES.”

WHEREAS, HOUSE BILL NO. 98 (CH. 48, L. 1995), ENACTED BY THE 54TH LEGISLATURE,

EXCLUDED DIRECT SELLERS FROM MINIMUM WAGE, OVERTIME, UNEMPLOYMENT INSURANCE, AND
WORKERS' COMPENSATION‘REQUIHEMENTS; AND

WHEREAS, THE LEGISLATURE IN HOUSE BILL NO. 98 ADOPTED THE FEDERAL DEFINITION OF
DIRECT SELLER TO APPLY TO RELEVANT MONTANA STATUTES; AND

WHEREAS, ARM 24.11.831 NARROWED THE SCOPE OF THE FEDERAL DEFINITION OF DIRECT

SELLER; AND
WHEREAS, AN ORIGINAL PURPOSE OF THIS HOUSE BILL NO. 561 WAS TO CODIFY THE

NARROWER DEFINITION OF DIRECT SELLER; AND

WHEREAS, THIS HOUSEBILL NO. 561 1S THE APPROPRIATE PLACE TO REPEAL RULE 24.11.831,

ADMINISTRATIVE RULES OF MONTANA.
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Confidentiality. Reports and returns required to be filed under this part

are confidential, subject to the limitations contained in 39-51-603(3) and (4).

NEW SECTION. Section 2. Application and distribution of payments. (1) Except as provided by
rule, tax payments including delinguent tax, penalty, and interest must be applied to the taxpayer’s
account, prorated on the basis of the amount of each tax due to the amount of the total tax due, and
distributed to the appropriate fund accounts as required by law.

(2) Payment of a penalty assessed for late filing of a report for which there is no tax due for the
periecd must be applied to the employer’'s hability for the penalties and equally distributed to the fund

accounts specified by law among the tax types the report covers.

NEW SECTION. Section 3. Statute of limitations. (1) In the case of a nonfiled return, the

department may, at any time, audit the employer or estimate the tax due from any information in its
possession and issue an assessment for the amount of the tax, penaity, and interest the department
determines to be due.

(2) If the department determines, pursuant to a review conducted pursuant to 15-30-145, that any
return is incorrect, it may revise the return within 5 years of the due date of the original return, within 5
years of the date the return was filed, or 1 year from the date an amended return was filed, whichever is
later.

(3) Notwithstanding the provisions of subsection (2), if an employer purposely or knowingly files
a false or fraudulent return, with intent to evade the tax, the amount of tax, penalty, and interest due may
be determined at any time after the return is filed and collected at any time after it becomes due.

{4} For the purposes of this section, a return filed before the due date is considered to be filed on
the due date.

{5) The statute of limitations is suspended during any time in which an employer-employee
refationship determination has been appealed as provided in 15-1-211, and the time for assessment extends

for an additional 1 year from the date the decision becomes final.
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NEW SECTICN. Section 4. Credits and refunds -- period of limitations. (1) If the department
determines by examination of an employer’s account, or upon claim filed by an employer, that the employer
has overpaid the amount of tax, penalty, or interest, the amount of the overpayment may be refunded to
the employer or applied to current or future obligations of any tax, penalty, or interest for any tax contained
in this title at the discretion of the taxpayer.

(2) A credit or refund may be altowed only if the claim is filed or the determination is made within
5 years of the due date prescribed for filing a report or 1 year from the date of the notification of the
overpayment by the department.

{3} The department shall notify the employer of the overpayment and the credit or refund options
available to the employer. A credit must bé applied to the employer account unless directed otherwise by
the employer.

(4) If a claim is disailowed, the department shall notify the employer. The decision disalowing the
claim is subject to review as provided in 15-1-211.

{5} Interest is:

(a) allowed on an overpayment at the same rate as charged for [ate tax payments under this part;

{(b) payabie from the due date of the payment or the date overpayment was verified, whichever
is later;

{c) not payable if the averpayment is appiied to current or future obligations with the department.

{6) Interest is not allowed if the overpayment is refunded within 45 days from the date the
employer directs the department to refund the overpayment.

(7} 1f additicnal information is required to verify the amount of the overpayment, the 45-day period

in subsection {6) does not begin until the infarmation is provided.

NEW SECTION. Section 5. Employment defined and exclusions from definition of employment.

{1} As used in this part "employment", subject to the provisions of subsection (2}, means the service by
an employee for an employer.

{2) The term "employment” does not include:

(a} household and domestic service in a private home, local college club, or lacai chapter of a
college fraternity or sorority, except as provided in 15-30-201(4}(c);

{b) service performed by a dependent, as defined in 26 U.5.C. 152, of a sole proprietor for whom
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an exemption may be claimed by the employer under the Internal Revenue Code or service performed by
a sole proprietor’s spouse for whom an exemption based on marital status may be claimed by the sole
proprietor pursuant to 26 U.5.C. 7703;

(c) service performed as a freelance correspondent or newspaper carrier if the person performing‘
the sarvice, or a parent or guardian of the person performing the service in the case of a minor, has
previously acknowledged or acknowledges in writing that the person performing the service and the service
are not covered for unemployment insurance purposes. As used in this subsection:

(i) "freelance correspondent” is a person who submits articles or photographs for publication and
is paid by the article or by the photograph; and

(i) "newspaper carrier" means a person who provides a newspaper with the service of delivering
newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally
to the employee’s main duties, carries or delivers papers.

{d} service performed as a licensed real estate broker or salesperson under Title 37, chapter 51;

{e) service performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber
who is licensed under Title 37, chapter 30, and:

(i} who has acknowledged in writing that the cosmetoiogist or barber working under contract is not
covered by unemployment insurance and workers’ compensation;

(i) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined
in 37-3C-101, which contract must show that the cosmetologist or barber:

(A) is free from all controi and direction of the owner in the contract;

(B) receives payment for service fram individual clientele; and

(C) leases, rents, or furnishes all of the cosmetologist’s or barber’s own equipment, skills, or
knowledge; and

i) whose contract gives rise to an action for breach of contract in the event of contract
termination. The existence of a single license for the cosmetology salon or barbershop may not be
construed as a lack of freedom from control or direction under this subsection.

{f) casual labor not in the course of an employer’s trade or business performed in any calendar
quarter, uniess the cash remuneration paid for the service is $50 or more and the service is performed by
an individual wha is regularly employed by the employer to perform the service. "Regularly employed"

means that the service is performed during at least 24 days in the same quarter.
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{g} service performed by sole proprietors, working members of a partnership or a limited liability
partnership. or members of a member-managed limited liability company that has fited articles of
organization with the secretary of state;

(h} service performed for the installation of floor coverings if the installer:

(i) bids or negotiates a contract price based upon work performed by the yard or by the job;

(i) is paid upon completion of an agreed-upon portion of the job or after the job is completed;

{iiiy may perform service for anyone without limitation;

{ivi may accept or reject any job;

(v) furnishes substantially all tools and equipment necessary to provide the service; and

{vi) works under a written contract that:

{A) gives rise to a breach of contract action if the installer or any other party fails tc perform the
contract obligations;

(B) states that the installer is not covered by unemployment insurance; and

(C) requires the installer to provide a current workers’ compensation policy or to obtain an
exemption from workers’ compensation requirements;

(i) service performed by a direct seller-

AS DEFINED BY 26 U.S.C. 3508;

{ij} service performed by a petroleum land professional. As used in this subsection, "petroteum land
professional” means a person who:

{i} is engaged primarily in negotiating for the acqguisition or divestiture of mineral rights or in
negotiating a business agreement for the exploration or development of minerals;

(it) is paid for service that is directly related to the completion of a contracted specific task rather
than on an hourly wage basis; and

{iii) performs all service as an independent contractor pursuant to a written contract;

(k) service performed by an ordained, commissioned, or licensed minister of a churchin the exercise
of the church’s ministry or by a member of a religious order in the exercise of duties required by the order;
: ‘I..E,gislalive
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(I} service performed by an individual receiving rehabilitation or remunerative work in a facility
conducted for the purpose of carrying out a program of rehabilitation for those individuals whose earning
capacity is impaired by age or physical or mental deficiency or injury or providing remunerative work for
individuals who, because of impaired physical or mental capacity, cannot be readily absorbed in thé
competitive labor market;

{m) service performed as part of an unemployment work-relief or work-training program assisted
or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the
state by an individual receiving work relief or wbrk training;

(n) service perfarmed by an'inmate of a state prison or other state correctional or custodial
institution;

{0} service by an individual who is sentenced to perform court-ordered community service or similar
work;

(p) service performed for aid or sustenance only;

(g} active service as members of the regular armed forces of the United States, as defined in 10
U.S.C. 101(33);

{r) agriculturat labor; or

(s) service performed by an independent contractor.

NEW SECTION. Section 6. Employment defined and exclusions from definition of employment.

(1) As used in this part "employment”, subject to the provisions of subsection (2), means the service by
an employee for an empioyer.

(2} The terl;n "employment” does not include:

(a) household and domestic service in a private home, local college club, or local chapter of a
college fraternity or sorority, except as provided in 39-71-2501(4}{c);

(b) service performed by a dependent, as defined in 26 U.S.C. 152, of a sole proprietor for whom
an exemption may be claimed by the employer under the Internal Revenue Code or service performed by
a sole proprietor’s spouse for whom an exemption based on marital status may be claimed by the sole
proprietor under 26 U.5.C. 7703;

{c} service performed as a freelance correspondent or newspaper carrier if the person performing

the service, or a parent or guardian of the person performing the service in the case of a minor, has
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previously acknowledged or acknowledges in writing that the person performing the service and the service
are not covered for unemployment insurance purposes. As used in this subsection:

ti) "freelance correspondent” is a person who submits articles or photographs for publication and
is paid by the article or by the photograph; and

(i) “newspaper carrier” means a person who provides a newspaper with the service of delivering
newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally
to the employee’s main duties, carries or delivers papers.

{d) service perfarmed as a licensed real estate broker or salesperson under Title 37, chapter 51;

(e} service performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber
who is licensed under Title 37, chapter 30, and:

(i) who has acknowledged in writing that the cosmetologist or barber wha is working under contract
is not covered by unemployment insurance and workers’ compensation;

(ii} who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined
in 37-30-101, which contract must show that the cosmetologist or barber:

{A) is free from all control and direction of the owner in the contract;

(B) receives payment for service from individual clientele: and

(C) leases, rents, or furnishes all of the cosmetologist's or barber’s own equipment, skills, or
knowledge; and

(i} whese contract gives rise 1o an action for breach of contract in the event of contract
termination. The existence of a single license for the cosmetology salon or barbershop may not he
construed as a lack of freedom from control or direction under this subsection.

(f} casual labor not in the course of an employer’s trade or business performed in any calendar
quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by
an individual who is regularty employed by the employer to perform the service. "Regularly employed”
means that the service is performed during at least 24 days in the same quarter.

(g) service performed by sole proprietors, working members of a partnership or a limited liability
partnership, or members of a member-managed limited liability company that has filed articles of
organization with the secretary of state;

(h} service performed for the instailation of floor coverings if the instailer:

{i) bids or negotiates a contract price based upon work performed by the yard or by the job;
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(i1} is paid upon completion of an agreed-upon portion of the job or after the job is completed;

{iii) may perform service for anyone without limitation;

{ivl may accept or reject any job;

(v) furnishes substantially all tools and equipment necessary to provide the service; and

{vi} works under a written contract that:

(A) gives rise to a breach of contract action if the installer or any other party fails to perform the
contract obligations;

(B) states that the instaifer is not covered by unemployment insurance; and

{C} requires the instailer to provide a current workers’ compensation policy ¢r to obtain an
exemption from workers' compensation requirements;

(i) service performed by a direct seller—As-dsedia-this-subsoction—direct-soller moans-a-peorson:

AS DEFINED BY 26 U.5.C. 3508;

{i} service perfarmed by a petroleum land professional. As used in this subsection, "petroleum land
professional” means a person who:

{i) is engagéd primarily in negotiating for the acquisition or divestiture of mineral rights or in
negotiating a business agreement for the exploration or development of minerals;

(ii) is paid for service that is directly related to the completian of a contracted specific task rather
than on an hourly wage basis; and

(iii} performs all service as an independent contracter pursuant to a written contract;

(k) service performed by an ordained, commissioned, cr licensed minister of a church in the exercise
of the church’'s ministry or by a member of a religious order in the exercise of duties required by the arder;

(I) service performed by an individual receiving rehabilitation or remunerative work in a facility
conducted for the purpose of carrying out a program of rehabilitation for those individuals whose earning
capacity is impaired by age or physical or mental deficiency or injury or providing remunerative work for
individuals who, because of impaired physical or mental capacity, cannot be readily absorbed in the

competitive labor market;
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(m) service performed as part of an unemployment work-relief or work-training program assisted
or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the
state by an individual receiving work relief or work training;

(n) service performed by an inmate of a state prison or other state correctional or custodial
institution;

{0) service by an individual who is sentenced to perform court-ordered community service or similar
work;

{p} service performed for aid or sustenance only; or

{q) service performed by an independent contractor.

NEW SECTION. Section 7. Special review procedure for certain tax issues that involve

unemployment insurance benefit claim -- notice -- appeal. (1) As used in this section, the following
definitions apply:

{a) "Administrator” means the administrator of the income and miscellaneous tax division,
department of revenue,

(b} "Board” means the state tax appeal board established by 15-2-101.

{c} "Claimant" means an individual who has filed a ctaim for unemployment insurance benefits
under Title 39, chapter 51, and has asserted that the individual’s employer inaccurately or incompletely
reported the individual's wages.

(d) "Employer” means an employer as defined in 39-51-202, that has a potential tax liahility arisirjg
from the inaccurate or incomplete reporting of a claimant’s wages.

{e} "Interested party” means the ciaimant, the employer, or the department of labor and industry.

(2} (a) The department shall promptly investigate whether wages earned by the claimant were
properiy reported by the employer. Upon completion of the investigation, the department shail issue a
written determination stating whether the wages were properly reported and, if not, the correct amount
of reportable wages earned by the claimant. A copy of the determination must be mailed to each interested
party at the last-known address of each party.

{b) The determination is final unless an interested party, within 10 calendar days of the mailing of
the determination, makes a written application for reconsideration of the determination or makes a written

appeal of the determination. A late-filed application for reconsideration may be accepted by the department
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upon a showing of good cause in writing.

{c) The written application or appeal must specify the reasons for the application or appeal and
provide any other information relevant to the application or appeal.

{d} An interested party may appeal the reconsideration of a determination by making a written
appeal within 10 calendar days af the mailing of the notice of the redetermination. A late-filed application
for reconsideration may he accepted by the department upon a showing of good cause in writing.

{3) (a) Upon appeal of a determination or redetermination, the administrator or a person appointed
by the administrator shall hold an informal hearing that may be conducted by telephone or video
conference. After the hearing, the administrator or a designee shall promptly make findings of fact and
conclusions of taw and affirm, modify, reverse, or remand the determination ar redetermination. A copy
of the decision, with supporting findings of fact and conclusions of law, must be mailed to each interested
party at the last-known address of each party.

{b) (i) The decision is binding on the interested parties unless a written appeal i»s made to the board.
The appeal must be filed with the board within 10 calendar days after notice of the decision was mailed.
A late-filed application for reconsideration may be accepted by the board upon a showing of good cause
in writing.

(i) If the decision becomes final, the department shall proceed as provided in subsection (5).

{4) {a) An appeal to the board, pursuant to 15-2-302, is initiated by filing a complaint with the
board. The board shall promptly mail a copy of the complaint to each interested party at the last-known
address of each party.

(b} Any interested party who wants to file an answer must do so within 10 calendar days after the
board mails a copy of the complaint. An answer up to 10 days late may be accepted by the board upon
a showing of good cause in writing.

(c} The decision of the board is final and binding upon all interested parties unless reversed or
modified by judicial review. Proceedings for judicial review under this section are subject to the provisions
of the Maontana Administrative Procedure Act.

{5) When the department’s decision becomes final, whether as the result of appeal, judicial review,
or the lapse of time during which to take an appeal, the interested parties are bound by the decision and
may not contest any issue that was decided as part of the decision either administratively or judicially. An

employer who is determined to have inaccurately or incompietely reported wages may not contest the issue
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of whether wages should have been reported, or the amount of the wages that should have been reported,

once the department assesses taxes on those wages.

Section 8. Section 15-1-302, MCA,, is amended to read:

"15-1-302. Witnesses -- caths, contempt, and fees. (1) Oaths to witnesses in any investigation
by the department may be administered by the director of revenue or his the director’'s agent.

{2) {(a) l-ecase—any If a witness shal{ail fails to obey amy a summons to appear before the
department or shalrefuse refuses to testify or answer any material question or to produce records, books,
papers, or documents when required to do so, sush{ailure-orrefusal-shal-be—+eportod—to-theattorrey
goneral—whe the department shall thereupen institute proceedings in the preper district court to compel
obedience to ary a summens or order of the board or to punish the witness for sush neglect or refusal to

obey the summons.

{b) As required by 15-30-209, the department, in addition to instituting proceedings to compe|

obedience to a summons or order shall, as a part of the proceedings, request the court to issue an order

requiring the payment of all penaltias assessed for the employer's failure to report.

{3} Any A person who shall-testidy testifies falsely in any material matter under consideration by

the department shal-be is guilty of perjury and shall be punished accordingly.

(4) Witnesses attending an_investigation by the department shall must receive kke the same
compensation as witnesses in the district court, Sueh The compensation shal must be charged to the

proper appropriation for the department,”

Section 9. Section 15-2-302, MCA, is amended to read:

"15-2-302. Direct appeal from department decision to state tax appeal board -- hearing. (1) A
person may appeal to the state tax appeal board a final decision of the department of revenue involving:

{a) property centrally assessed under chapter 23 efthistitle;

(b} classification of property as new industrial property;

{c} any other tax, {other than the property tax}, imposed under this titie; or

{d} any other matter in which the appeal is provided by law.

(2) {a) The Except as provided in subsection [2){b), the appeal is made by filing a complaint with

the board within 30 days following receipt of notice of the department’s final decision. The complaint must
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set forth the grounds for relief and the nature of relief demanded. The board shall immediately transmit a
copy of the complaint to the department.

(b} An appeal from the department’s determination of whether wages earned by an unemployment

insurance benefit claimant were properly reported to the department is initiated by filing 2 complaint with

the board within 10 days following receipt of notice of the department’s final determination. The board shall

promptly mail a copy of the complaint to each interested party at the last-known address of each party.

{3) The department shall file with the board an answer within 30 days following filing of a

complaint,_or in cases involving a determination of whether wages earned by an unemployment insurance

benefit claimant were properly reported to the department, any interested party as defined in [section

7({1){e})] and the department may file an answer with the board within 10 davs after receipt of a copy of

the complaint filed with the board, and at that time mail a copy to the complainant. The answer must set

forth the department’s response to each ground for and type of relief demanded in the complaint.

(4) (a) The Except as provided in subsection (4}(b}, the board shall conduct the appeal in

accordance with the contested case provisions of the Montana Administrative Procedure Act.

(b} (i} _An appeal regarding the determination of whether waqges earned by an unemployment

insurance claimant were properly reported to the department, the appeal must be conducted informally and

may, in the discretion of the board, be canducted by telephone or other electronic means. The appeal is

not a contested case under provisions of the Montana Administrative Procedure Act. The board, in

conducting the hearing or making its decision, is not bound by the Montana Rules of Evidence.

{ii) The board shall make its final decision within 45 days of the date the appeal is received by the

board,

{5} The decision of the state tax appeal board is final and binding upon all interested parties unless
reversed or modified by judicial review. Proceedings for judicial review of a decision of the state tax appeal
board under this section are subject to the provisions of 15-2-303 and the Montana Administrative

Procedure Act to the extent that it does not conflict with 15-2-303."

Section 10. Section 15-30-201, MCA, is amended to read:

"15-30-201. Definitions. When used in 15-30-20% through 15-30-209, the following definitions

apply:

(1) "Agricultural labor”™ means all services performed on a farm or ranch in connection with
L islative
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cultivating the soil or in connection with raising or harvesting any agricultural or horticultural commodity,
including the raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry,
and fur-bearing animals and wildlife.

{2) "Domestic or household service" means employment of persons other than members of the

household for the purpose of tending to the aid and comfort of the employer or members of the employer’s

family, including but not limited to housecleaning and vard work but does not include employment beyond

the scope of normal household or domestic duties such as home health care or domiciliary care.

£23(3) "Employee” means;

{a) an officer, employee, or elected public official of the United States, the state of Montana, or
any political subdivision of the United States or Montana or any agency or instrumentality of the United
States, the state of Montana, or a political subdivision of the United States or Montana—Fhe-—term—alse
includes;

(b} an officer of a corporation-;

{c) any individual who performs services for another individual or organization having the right to

control the employee as to the services to be performed and as to the manner of performance;

{d) all classes, grades, or_types of empioyees including minars and aliens, superintendents,

managers, and other supervisory personnei.

344) "Employer” means;
{a) the person for whom an individual performs or performed any service, of whatever nature, as

an employee of the person-

(b) a person who pays $1,000 or more in wages within the current calendar year:

(c) a person who pays $1,000 or more in cash for domestic or household service in any quarter

during the current calendar year;

{d} any individual or organization, including state government and any of its political subdivisions

orinstrumentalities, partnership, association, trust, estate, joint-stock company, insurance company, limited

liability company or a limited liability partnership that has filed with the secretary of state, ar domaestic or

foreign corporation or the receiver, trustee in bankruptcy, trustee or the trustee’s successor, or legal

representative of a deceased person who has or had in its employ one or more individuals performing
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services for it within this state; or

(e) any person found to be an employer under Title 39, chapter 51, for unemployment insurance

purposes is considered an employer for state income tax withholding purposes.

+44(5] "Independent contractor” means an individual who renders service in the course of an
occupation and:

{a) has been and will continue to be free from control or direction over the performance of the
services, both under contract and in fact; and

(b) is engaged in an independently established trade, occupation, profession, or business.

{63(6) "Lookback period" means the 12-maonth pericd ending the preceding June 30.

{84{7) (a} "Wages”, unless specifically exempted under subsection {7}{(b) means all remuneration;
otherthan-feas-paidta-a-public-efticial: for services performed by an employee for the employer, including
the cash vaiue of all remuneration paid in any medium other than cash, except-that the-tarm-deoas—not
reludaremunerationpaids and includes but is not limited to_the following:

(i} commissions, bonuses, and remuneration paid for overtime work, holidays, vacations and

sickness periods;

(i) severance or continuation pay, back pay, and any similar pay made for or in regard to previous

service by the employee for the employer, other than retirement or pension benefits from a qualified plan:

and

{iii) except those tips that are exempted in subsection (7)(b){v), tips or other gratuities received by

the employee, to the extent that the tips or gratuities are:

A documented by the employee to the employer for tax purposes:
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(b) The term "wages" does not include:

{i) the amount of any payment made by the employer FOR EMPLOYEES, if the payment was made

employees for:

(A} _retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE

PROVISIONS OF THE INTERNAL REVENUE CODE;

(B) sickness or accident disability under a workers’ compensation policy:

(C) medical or hospitalization expenses in connection with sickness or accident disability, including

health insurance for the employee or the employee’s immediate family; or

{D} death, including life insurance for the employee or the employee’s immediate family:

(i) compensation in the form of meals and lodging, provided the compensation is not includable

in gross income for state individual income tax purposes;

(i} distributions from a multiple employer welfare arrangement, as defined in_29 U.S.C.

1002(40){A), to a qualified individual employee:

{ivi payments made by an employee to any group plan or program 1o the extent that the pavments

are not taxable for state income tax purposes;

{v) tips or_gratuities that are in accordance with 26 U.5.C. 3402(k) or service charges that are

covered by 26 U.S.C. 3401 of the Internal Revenue Code, as amended and applicable cn January 1, 1983,

received by persons for _services rendered by them to patrons of premises licensed to provide foed,

beverage, or lodqging; or

{vi) payments that may not be taxed under federal law."

Section 11. Section 15-30-202, MCA, is amended to read:
"15-30-202. Withholding of tax from wages. (1) Each employer making payment of wages for

employment as defined in [section 5] shall withhold from wages a tax determined in accordance with the

withholding tax tables prepared and issued by the department. Rarsens-op-active-service—as-mombers-of
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{2) Anemployer who maintains two or more separate establishments within this state is considered

to be a single employer for the purposes of this part.”

Section 12. Section 15-30-203, MCA, is amended to read:

"16-30-203. Employer liable for withhelding employment taxes. (1) Each employer is liable for the

reports and payments required by 15-30-204, the amounts required to be deducted and withheld under this

part, and the amounts plus interest due on the amounts are a tax. With respect to the tax, the employer
is the taxpayer.

(2) The officer erempleyee of a corporation whose duty RESPONSIBILITY it is to collect, truthfully

account for, and pay to the state the amounts withheld from the corperation’s employees and who fails
10 pay the withholdings is liable to the state for the amounts withheld and the penalty and interest due on
the amounts.

(3) {a] Each officer s+-employes of the corporation is individually liable along with the corporation

for filing reports to the extent that the officer eramployes has access to the requisite records and for

unpaid taxes, penalties, and interest upon a determination that the officer erempleyes:

(i) possessed the authority—duty—and responsibility to file reports and pay taxes on behalf of the

corporation; AND

Lit{I) possessed the agtherity RESPONSIBILITY on behalf of the corporation for directing the filing

of tax reports or the payment of other corporate obligations and exercised that autherivy RESPONSIBILITY

resulting in the corporation’s failure to file reports required by this part or pay taxes due as required by this

part.
(b} TheIN DETERMINING WHICH CORPORATE OFFICER IS LIABLE, THE department is not limited

to considering the elements set forth in subsection {3}{a} to establish individual liability and may cansider

any other available information.

(4) |n the case of a corporate bankruptcy, the liability of the individual remains unaffected by the

discharge of penalty and interest against the corporation. The individual remains liable for any reports and
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the amount of taxes, penalties, and interest unpaid by the corporation.

(5) For the pyrpose of determining liability for the filing of reports and the remittance of taxes,

penalties, and interest owed under this part, a member-managed limited liability company must be treated

as a partnership with liability for filing reports and remitting taxes, penalties, and interest owed extending

to each member who was a member at the time the report or taxes were due.

(6] _Far determining personal liability for the failure to file reports and remit taxes, penalties, and

interest owed by a manager-managed limited liability company, the managers of the limited liability

company are jointly and severally liable along with the limited liability company for reports and any taxes,

penalties, and interest owed.

{7) For determining personal liability for the failure to file reports and remit taxes, penalties, and

interest owed by a limited liability partnership, the partners of the limited liability partnership are jointly and

severally liable, along with the limited liability partnership, for reports and any taxes, penalties, and interest

due.
+3}48) If the employer fails to deduct and withhold the amounts specified in 15-30-202 and
thereafter the tax against which the deducted and withheld amounts would have been credited is paid, the

amounts required to be deducted and withheld may not be collected from the employer.”

Section 13. Section 15-30-204, MCA, is amended to read:
"15-30-204. Waeekly—maonthliy—orannual-payment Reporting and remittance requirements. {H-An
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{1} For the purposes of this section, employers shall remit their taxes in accordance with the

appropriate remittance schedule as follows:

(a} Employers whose total liability for state incame tax withholding during the preceding lookback

period was $12,000 or mgre shall remit on an "accelerated schedule", which is the same as the employer’s

federal due dates for federal tax_deposits.

{b) Employers whose total liability for state income tax withholding during the preceding lookback

period was less than $12,000 but more than $1,199 shall remit on_a "monthly schedule” for which the

remittance due date is on or before the 156th day of the month following the payment of wages.

{c) Employers whose total liahility for state income tax withholding during the preceding lookback

period was less than $1,200 shall remit on a "quarterly schedule" for which the remittance due date is on

or before the last day of the month following the close of each calendar guarter.

(d) Employers who are not subject under Title 39, chapter 51, for unemplovment insurance and

whose total liability for state income tax withholding, or if state income tax withholding is not required,

whose total liability for old fund liability tax during the preceding lookback period was less than $1,200,

may remit on an "annual schedule"” for which the remittance is due on or before February 28 of the vear

following payment of wages.

(2) (a) Every employer is required to file a report quarterly in the form required by the department.

(b) The report is due on or before the last day of the month following the close of the calendar

quarter.

(¢} An employer who is not subject under Title 39, chapter 51, to unemployment insurance may

elect to file an annual report on or before February 28 for the preceding calendar year.

(d) An employer who has no payroll during a guarter may elect to report "no wages_paid this

quarter” using alternative reporting methods provided in department rules,
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le} An employer, in addition to the scheduled reports and remittances, must file the annual report

and wage statements as _required by 15-30-207.

(3} (a) Except as provided in subsection {3}{g), payments are due as required according 1o the

remittance schedule for each emplover.

{e3(b) If an employer subject to the provisions of this subsection {3} {1){d) does not file-the-annual
ratorAraguired-by-subsestion{3Hal comply with the requirements of this section, the employer is may be
subject to the paymentand-filingprovisions-of quarterly reporting schedule provided in subsection (2}a)

and to the gquarterly remittance schedule provided in subsection (1){c) until the department determines from

the employer’s subsequent filing and payment history that the employer will file and remit in a timely
fashion.

{43{ailc) On or before November 1 of each year, the department shall notify the employers subject
to the provisions of this section of the employers’ remittance schedules for the foliowing calendar vear
based upon the department’s review of the preceding lookback period.

bHd) A Except as provided in subsection (3}(g), a8 new employer or an employer with no filing
history is subject to the-previsions-ef subseetior+2} the quarterly remittance schedule in subsection (1}{c}

until the department is able to determine the employer’s proper remittance schedule by a review of the

employer’s first compiete lookback period.

{e} An employer who is subject t¢ the gquarterly schedule in subsection {1){c) may elect to remit

payments on a more frequent basis. An employer who is on an annual schedule may elect to remit monthly

or quarterly payments.
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(f) Anemplaver who exceeds either threshold as defined in 15-30-201(4)(b) and (4)(c), must begin

withholding state income tax on_cr before the last day of the month foilowing the quarter in which the

wages paid exceeded the threshold requirements. The employer is subject to the quarterly remittance

schedule until the department is able to determine the employer’'s proper remittance schedule by a review

of the employer’s first complete lookback period.

{a) An employer who is not subject to unemployment insurance under Title 39, chapter 51, and

whose estimated annual state income tax withholding, or if state income tax withholding is not reguired,

whose estimated old fund liability tax, is not expected to exceed $1,199 for the calendar year may remit

according to the annual schedule and report annually on or before February 28.

(h} An employer may use alternative remittance methods in conjunction with the department’s

electronic remittance program in accordance with department rules,

{6}(4) If the department has reason 10 believe that collection of the amount of any tax withheld is

in jeopardy, it may proceed as provided for under 15-30-312-with—+espacito-jeopardy—acsassmonts—of
weeme-tax 15-1-703.

{b] Each employer shall keep true and accurate payroli records containing the information that the

department may prescribe by rule. Those records must be open to inspection and audit and may be copied

by the department or its authorized representative at any reascenable time and as often as may be

necessary. An employer who maintains its records gutside Montana shall furnish copies of those records

to the department at the employer’s expense.”

Section 14. Section 15-30-207, MCA, is amended te read:

"15-30-20?. Annual statement by employer. {1) Every employer shall, en or before February 28
in each vyear, file with the department a wage and tax statement for each employee in sueh the form and
summarizing sdeh information as the department requires, including the total wages paid to the employee

during the preceding calendar year or any part therast of the calendar year and showing the total amount

of the federal income tax deducted and withheld from sush the wages and the total amount of the tax
deducted and withheld therefram from the wages under the provisions of 15-30-201 through 15-30-209
and 39-71-2503.

{2) The annual statement filed by an employer with respect to the wage payments reported

constitutes full compliance with the requirements of 15-30-301 relating te the duties of information agents,
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1 and ne additional information return is not required with respect to sueh the wage payments.

5
8 Section 15. Section 15-30-208, MCA, is amended to read:
9 "15-30-208. W.ithheld taxes held in trust for state —warrants-to-collest. 114 Every employer wha

10 deducts and withholds any amounts under the provisions of 15-30-201 through 15-30-209 shall hold the
11 same amounts in trust for the state of Montana.

12
13
14
15
16
17
18
19
20
21
22

23
24
25 Section 16. Section 15-30-209, MCA, is amended to read:

26 "15-30-209. Violations by employer -- penaities, interest, and remedies. (1) H-apy-employershall
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o5 The first time

in_any consecutive 3-vear period that an employer tiles a report or remits a tax after the due date. the

department shait issue a warning natice explaining to the employer that the employer failed to file a report

on the due date as required by law and, if applicable, that the emplcyer failed to remit the tax on the due

date as required by law and the department shall notify the employer of the consequences of any further

subsequent late reporting or_late remittance.

(2) {a) A late report penalty may not be assessed if an employer files the late report prior to the

issuance of a notice of delinquent report.

{b} If the report is not received prior to the issuance of a notice of delinquent report, a $50 penalty

must be assessed at the same time the notice is issued.

(3) {a) Taxes unpaid on the date on which they are due and payable are subject to a penalty of 2%

per_month, or any porticn of a month, on the late paid tax with a maximum penaity of 24%.

(b} A late payment penalty may be suspended if an acceptable payment agreement is made between

the department and the employer. An employer's failure to meet the terms of the payment agreement voids

the suspension and the penalty must be recomputed from the due date on the unpaid tax.

{4) An employer must be assessed interest at the rate of 18% a year, computed at 1 1/2% a

month or fraction of a month, on any remaining unpaid tax required to be paid.

(5) {a) A subpoena penalty of $50 must be assessed whenever, as the result of a refusal of an

employer to furnish wage information or pay taxes on time, the department issues a subpoena pursuyant

to 15-1-302, to obtain wage information or make a summary or jeopardy assessment pursuantto 15-1-703.

{b) If an employer fails to honor the subpoena provided in subsection {5i(a), an additional $100

penalty must be added to the liability.

(8) In addition to any other penalty provided by law, the failure of an employer to furnish a wage

and tax statement as required by 15-30-207{1) subjects the employer to a penalty of $5 for each failure

with a minimum of $50.

(7) Penalties may be waived by the department upon a showing of good cause by the emplovyer.

The penaity may be collected in the same manner as are other tax debts including a tax lien.
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(8 If any tax imposed by this chapter or any portion of the tax is not paid when due, the

department may issue a warrant for distraint as provided in Title 15, chapter 1, part 7. The priority date

of the tex lien created by filing the warrant for distraint is the date the tax was due as indicated on the

warrant for distraint,

{9) The tax lien provided for in subsection (8) is not valid against any third party owning an interest

in the real or personal property whose interest is recorded prior to the filing of the warrant for distraint if

the third party receives from the most recent grantor of the interest an affidavit stating that all taxes,

assessments, penalties, and interest due from the grantor have been paid.

{10} A grantor who signs and delivers to the third party an affidavit as provided in subsection {9}

i5s subject to the penafties imposed by 15-30-321(3) if any part of the affidavit is untrue. Notwithstanding

the provisions of 15-30-321(3), the department may bring an action as provided in that subsection in the

name of the state to recover the civil penalty and any delinquent taxes.

£4(11) Al of the remedies available to the state for the administration, enforcement, and collection
of incame taxes shal-be are available and shaill apply to the tax required to be deducted and withheld under

the provisions of 15-30-201 through 15-30-208 unless otherwise specifically addressed in this part.”

Section 17. Section 37-31-101, MCA, is amended to read:

"37-31-101. Definitions. Unless the context requires otherwise, in this chapter, the following
definitions apply:

{1) "Board" means the hoard of cosmetologists provided for in 2-15-1857.

{2) "Booth" means any part of a cosmetology salan or manicuring salon that is rented or leased
for the performance of cosmetologist services, as specified in 39-51-204{3441(1}{e).

{3)] "Cosmetology salon" means premises, building, or part of a building in which is practiced a
branch or combination of branches of cosmetology or the occupation of a hairdresser and cosmetician or
cosmetologist and that must have a manager-operator in charge,

{4) "Department” means the department of commerce provided for in Title 2, chapter 15, part 18.

{&) "Manicuring” includes nail care of the hands and feet and the application and maintenance of
artificial nails.

{6) "Manicuring saldn" means premises, a building, or part of a building in which the art of

manicuring is practiced.
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{7} "Practice and teaching of cosmetology” means work included in the terms "hairdressing”.
“manicuring”, and "beauty culture” and performed in cosmetology salons, in baoths, or by itinerant
cosmetclogists, which work is done for the embellishment, cleanliness, and beautification of the hair, scalp,
face, arms, feet, or hands. The practice and teaching of cosmetology may not be construed to inciude
itinerant cosmetologists who perform their services without compensation for demonstration purposes in
any reguiarly established store or place of business holding a license from the state of Montana as a store

or place of business.”

Section 18. Section 39-51-201, MCA, is amended to read:

"39-51-201. General definitions. As used in this chapter, unless the context clearly requires
otherwise, the following definitions apply:

{1) "Annual payroll" means the total amount of wages paid by an employer, regardless of the time
of payment, for employment during a calendar vear.

{2) "Base period” méans the first 4 of the last 5 completed calendar quarters immediatety preceding
the first day of an individual’s benefit year. However, in the case of a combined-wage claim pursuant to
the arrangement approved by the secretary of labor of the United States, the base period is the period
applicable under the unempioyment law of the paying state. For an individual who fails to meet the
qualifications of 39-51-2105 or a similar statute of another state because of a temporary total disability,
as defined in 39-71-116, or a similar statute of another state or the United States, the base period means
the first 4 quarters of the last b quarters preceding the disability if a claim for unemployment benefits is
filed within 24 months of the date on which the individual's disability was incurred.

{3] "Benefits" means the money payments payahle to an individual, as provided in this chapter,
with respect to the individual’s unemployment.

(4) “"Benefit year", with respect to any individual, means the 52-consecutive-week period beginning
with the first day of the calendar week in which the individual files a valid claim for benefits, except that
the benefit year (s 53 weeks if filing a new valid claim would result in overlapping any quarter of the base
year of a previously filed new ctaim. A subsequent benefit year may not be established until the expiration
of the current benefit year. However, in the case of a combined-wage claim pursuant to the arrangement
approved by the secretary of labor of the United States, the base period is the period applicable under the
unemployment law of the paying state.
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{5) "Board” means the board of labor appeals provided for in Title 2, chapter 15, part 17.

{6} "Calendar quarter” means the period of 3 consecutive calendar menths ending on March 31,
June 30, September 30, or December 31.

{7) "Contributions™ means the money payments to the state unemploymentinsurance fund required
by this chapter but does not inciude assessments under 39-51-404(4).

(8) "Department” means the department of labor and industry provided for in Title 2, chapter 15,
part 17.

(9) "Domestic_or household service" means employment of persons other than members of the

household for the purpose of tending to the aid and comfort of the employer or members of the emplayer’'s

family, including but not limited to housecleaning and yard work but does not include employment beyond

the scope of normal household or domestic duties such as home health care or domiciliary care.

{34(10) "Employing unit" means any individual or organization {including the state government and
any of its political subdivisions or instrumentalities}, partnership, association, trust, estate, joint-stock
company, insurance company, limited liability company that bhas filed with the secretary of state, or
corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee’s
successor, or legal representative of a deceased person that has or had in its employ one or more

individuals performing services for it within this state, except as provided under 39-51-204{Hal-=nd

+3HBM1)(A) and_(1}({qg). All individuals performing services within this state for any employing unit that
maintains two or more separate establishments within this state are considered to be employed by a sjnghle
employing unit for all the purposes of this chapter.l Each individual employed to perform or assist in
performing the work of any agent or employee of an emplaying unit is considered to be employed by the
employing unit for the purposes of this chapter, whether the individual was hired or paid directly by the
employing unit or by the agent or employee, provided that the employing unit has actual or constructive
knowledge of the work.

H4{11) "Employment office” means a free public employment office or branch of an office
operated by this state or maintained as a part of a state-controlled system of public employment offices
or sueh other free public employment offices operated and maintained by the United States government
or its instrumentalities as the department may approve.

++4H{12) "Fund" means the unemployment insurance fund established by this chapter ta which all

contributions and payments in lieu of contributions are required to be paid and from which all benefits
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provided under this chapter must be paid.

#2413} "Gross misconduct” means a criminal act, other than a violation of a motor vehicle traffic
law, for which an individual has been convicted in a criminal court or has admitted or conduct that
demonstrates a flagrant and wanton disregard of and for the rights or title or interest of a fellow employee
or the employer.

£33414) "Hospital" means an institution that has been licensed, certified, or approved by the state
as a hospital.

{+41(15} "Independent contractor” means an individual who renders service in the course of an
occupation and:

{a} has been and will continue to be free from control or direction over the performance of the
services, both under a contract and in fact; and

(b} is engaged in an independently established trade, occupation, prafession, or husiness.

HB}{16) {a) "Institution of higher education”, for the purposes of this part, means an educational
institution that:

(i) admits as reqular students only individuals having a certificate of graduation from a high school
or the recognized equivalent of a certificate;

(i} is legally autharized in this state to provide a program of education beyond high school;

{iii) provides an educational program for which it awards a bachetor's or higher degree or provides
a program that is acceptable for full credit toward a bachelor’s or higher degree, a program of postgraduate
or postdoctoral studies, or a program of training to prepare students for gainful émpioymer\t in a recognized
occupation; and

(iv) is a public or other nonprofit institution.

{b} Notwithstanding subsection {38Ha} (16)(a)}, all universities in this state are institutions of higher
education for purposes of this part.

8317 "State” includes, in addition to the states of the United States of America, the District of
Columbia, Puerto Rico, the Virgin islands, and the Dominion of Canada.

HA418) "Taxes” means contributions and assessments required under this chapter but does not
include penalties or interest for past-due or unpaid contributions or assessments.

H83{19) "Unemployment insurance administration fund” means the unemployment insurance

administration fund established by this chapter from which administrative expenses under this chapter must
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be paid.

£18}(20) {a) "Wages " unless specifically exempted under subsection {20)(b), means all remuneration

payable for personal services, including esmrissions—and—borusas: the cash value of all remuneration

payable paid in any medium other than cash;
employment. The reasonable cash value of remuneration payable in any medium other than cash must be

estimated and determined pursuant to rules prescribed by the department. The term includes but is not

limited to:

{i} commissions, bonuses, and remuneration paid for overtime work, holidays, vacations and

sickness periods;

(i} severance or continuation pay, back pay, and any similar pay made for or in regard to previous

service by the employee for the employer, other than retirement or pension benefits from a qualified plan;

and

(iii) tips or other gratuities received by the employee, to the extent that the tips or gratuities ares:

A} documented by the empioyee to the employer for tax purposes:

{b) The term "wages" does not include:

{i) the amount of any payment made by the employer FOR EMPLOYEES, if the payment was made

{A) retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE

PROVISIONS OF THE INTERNAL REVENUE CODE;

(B} sickness or accident disability under a workers’ compensation kaw policy;
(C} medical ard or hospitalization expenses in connection with sickness or accident disability

including health insurance for the employee or the employee’s immediate family; or

(D) deaths, including life insurance for the employee or the employee’s immediate family; or

{ii+ employee expense reimbursements or ailowances for meals, lodging, travel, subsistence, or

other expenses, as set forth in department rules.
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{204{21) "Week” means a period of 7 consecutive calendar days ending at midnight on Saturday.
21{22) Anindividual's "weekly behefit amount” means the amount of benefits that the individual

would be entitled to receive for 1 week of total unemployment.”

Section 19. Section 39-51-204, MCA, is amended to read:

"39-561-204. Exclusions from definition of employment. (1) The term "employment” does not

inciude:

{b—heuseholdand-demestic domestic or household service in a private home, local college club,

or local chapter of a college fraternity or sorority, except as provided in 39-51-202(3). if an employer is
otherwise subject to this chapter and has domestic or household service employment, all employees
engaged in domestic or household service must be excluded from coverage under this chapter if the
employer:

(i) does not meet the monetary payment test in any quarter or calendar year, as applicable, for the
subject wages attributable to domestic or_household service; and

(i) keeps separate books and records to account for the employment of persons in domestic or

household service.

dependent member of a sole proprietor for whom an exemption may be claimed under 26 U.S.C. 152 or

service performed by a sole proprietor’s spouse for whom an exemption based on marital status may be
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claimed by the sole proprietar under 26 U.5.C, 7703;

{gH{c) servises service performed as a freelance correspondent or newspaper carrier arirea-larce

soraspendent it the person performing the services service, or a parent or guardian of the person
performing the se8rwiges service in the case of a minor, has acknowledged in writing that the person
performing the services service and the serviees service are not covered. As used in this subsection:

(i} "{ree-tarse "freelance correspondent” is a person who submits articles or photographs for
publication and is paid by the article or by the photograph; and

{iil "newspaper carrier” means a person who provides a newspaper with the service of deliveriﬁg
newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally to

the employee’s main duties, carries or delivers papers.

{h¥(d) services service performed by as a real estate—sesurities—and-nsurance-salospaople-paid

broker or salesperson who is licensed
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Hile) serwicas service performed by a cosmetologist who is licensed under Title 37, chapter 31,

or a barber who is licensed under Title 37, chapter 30, and:

{iy who has acknowledged in writing that the cosmetologist or barber is not covered by
unemployment insurance and workers’ compensation;

lil who contracts with a cosmetclogy salon, as defined in 37-31-101, or a barbershop, as defined
in 37-30-101, which contract must show that the cosmetologist or barber:

(A} is free from all control and direction of the owner in the contract;

(B) receives payment for serviees service from individual clientele; and

(C) leases, rents, or furnishes all of the cosmetologist’s or barber's own equipment, skiils, or
knowiedge; and

(il whose contract gives rise to an action for breach of contract in the event of contract
termination, #he The existence of a single license for the cosmetology salon or barbershop may not be
construed as a lack of freedom from contral or direction under this subsection}s,

tmif) casual labor not in the course of an employer’s trade or business performed in any calendar
guarter, unless the cash remuneration paid for the service is $560 or more and the service is performed by
an individual who is regularly employed by the employer to perform the service. "Regularly employed”
means that the services-are service is performed dufing at least 24 days in the same quarter,

intlg) empleyrent-of service performed by sole proprietors, working members of a partnership,

or members of a member-managed limited liability company that has filed with the secretary of state or
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partners in a limited liability partnership that has filed with the secretary of stata;

{o}(h) sesvices service performed for the installation of floor coverings if the installer:

{iY bids or negotiates a contract price based upan work performed by the yard or by the job;

{ii) is paid upon completion of an agreed-upon portian of the job or after the job i1s completed;

liii} may perform servicas service for anyone without limitation;

{ivi may accept or reject any job;

(v) furnishes substantially all tools and equipment necessary to provide the services service; and

{(vi) works under a written contract that:

(A) gives rise to a breach of contract action if the installer or any other party fails to perform the
cantract obligations;

(B) states that the installer is not covered by unemployment insurance; and

(C) requires the installer to provide a current workers’ compensation policy or to obtain an
exemption from workers’ compensation requirements;

tpii) employment—of service performed as a direct sellerr AS DEFINED BY 26 U.S.C. 3508 as

{gilil services service performed by a petroleum land professional. As used in this subsection,

"petroleum fand professional” means a person who:

(i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in
negotiating a business agreement for the exploration or development of minerals;

(i} is paid for serviees service that are is directly related to the compietion of a contracted specific
task rather than on an hourly wage basis; and

(iii} performs all services as an independent contractor pursuant to a written contract.
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{bk) service performed by an ordained, commissioned, or licensed minister of a church in the

exercise of the church’s ministry or by a member of a religious order in the exercise of duties required by
the order;

te}{l}_service performed by an individual receiving rehabilitation or remunerative work in a facility

conducted for the purpose of carrying out a program of rehabilitation for individuals whose earning capacity
is impaired by age or physical or mental deficiency or injury or providing remunerative work for individuals
who, because of impaired physical or mental capacity, cannot be readily absorbed in the competitive tabor

market by-an-individualreceivingrohabilitation-orremunerative-work;

{e}{m) service performed as part of an unemployment work-relief or work-training program assisted

or financed in whole or in part by a federal agency or any agency of a state or political subdivision of the
state by an individual receiving work relief or work training; o+

{e¥n) service performed for a state prison or other state correctional or custodial institution by an

inmate of that institution-;

{0} service performed by an individual who is sentenced to perform court-ordered community

service or simitar work;

{p) service performed by elected public officials;

{g) agricultural labor, except as provided in 39-61-202{2). If an employer is otherwise subject to

this chapter and has aqgricultural employment, all employees engaged in agricultural labor must be excluded

from coverage under this chapter it the emplover:

(i) in any quarter or calendar year, as applicable, does not meet either of the tests relating to the

monetary amount or number of employees and days worked for the subject wages attributable to

agricultural labor; and

(i) keeps separate books and records to account for the employment of persons in agricultural

labor.

{r} service performed in the employ of any other state or its political subdivisions or of the United

States government or of an instrumentality of any other state or states or their political subdivisions or of

the United States, except that national banks organized under the national banking law are not entitled to

exemption under this subsection and are subject to this chapter the same as state banks, if the service s

excluded from employment as defined in section 3306(c){7) of thé Federal Unemployment Tax Act;
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{s} service in which unempiloyment insurance is payable under an unemployment insurance system

established by an act of congress if the department enters into agreements with the proper agencies under

an act of condgress and those agreements become effective in the manner prescribed in the Montana

Administrative Procedure Act for the adoption of rules, to provide reciprocal treatment to individuals who

have, after acquiring potential rights to benefits under this chapter, acquired rights ta_unemployment

insurance under an act of congress or who have, after acquiring potential rights to unemployment insurance

under the act of congress, acquired rights to benefits under this chapter;

{t} service performed in the employ of a school or university if the service is performed by a student

who is enrolled and is reqularly attending classes at a school or university or by the spouse of a student

if the spouse is advised. at the time that the spouse commences to perform the service, that the

employment of the spouse to perform the service is provided under a_program to provide financiai

assistance to the student by the schoo! or_university and that the employment is hot covered by any

nrogram of unemployment insurance;

tu) service performed by an individual who is enrolled at a nonprofit or public educational institution

that normally maintains a regular faculty and curriculum and normally has a reguilarly oraanized body of

students in attendance at the place where its educational activities are carried on, as a studentin a full-time

program taken for credit at an institution that combinas academic instruction with work experience if the

service is an integral part of the program and the institution has certified that fact to the employer, except

that this subsection (1}{u} does not apply to service performed in a program established for or on behalf

of an empioyer or group of employers;

{v] service performed as an officer or member of the crew of a vessel on the navigable waters of

the United States; or

{w] service performed by an alien admitted to the United States to perform agricultural labor

pursuant to sections 214{c} and 1101(a){H}(ii}{a) of the Immigration and Nationality Act.

(2) An individual found to be an independent contractor by the department under the terms of
39-71-401(3} is considered an independent contractor for the purposes of this chapter. An independent
contractor is not precluded from filing a claim for benefits and receiving a determination pursuant to
39-51-2402.

+B8+{3} This section does not apply to a state or local governmental entity or a nonprofit organization

defined under section 501(c){3} of the Internal Revenue Code uniess the service is excluded from
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employment as defined in the Federal Unemployment Tax Act.”

Section 20. Section 39-51-301, MCA, is amended to read:

"39-51-301. Administration -- duties and powers of department. {1) It shalbe is the duty of the

department to administer this chapter and it shall-have—powerand-autherioy—te may adopt, amend, or
rescind sueh rules, to employ sueh persons, make sueb expenditures, require suesh reports, make such

investigations, and take sueh-ether action as it desms considers necessary or suitable te—that-ead in

administering this chapter.

(2) The department shall determine its own organization and methods of procedure in accardance
with the provisions of this chapter and shall have an official seal, which skalbe is judiciatly noticed.

(3) Whenever the department believes that a change in contribution or benefit rates will become
necessary to protect the solvency of the fund, it shall promptly e inform the governor and the legislature
and make recommendations with respect thersete 10 the change.

(4) The department and the board may issue subpoenas and compel testimony and the production
of evidence, including books and records, in regard to any investigation or proceeding under this chapter.

(b) The department shall delegate to the department of revenue duties associated with the

administration of unemploymentinsurance contributions and the employment security account so long as

the duties are carried out in conformity with the reguirements of the program budget plan with the United

States department of labor. The delegated duties do not inciude oversight duties such as revenue quality

control, risk management, and trust fund management. The department of revenue must receive funds

from the department for the performance of the delegated duties.

(6) Employees transferring from the department to the department of revenue as a result of a

detegation of duties in subsection {5), are entitled to all rights including those under 2-15-131, possessed

as a state officer or emplovee hefore transferring, including rights to tenure in office and of rank or grade,

rights to vacation and sick pay and leave, rights under any retirement or personnel plan or labor union

contract, rights to compensatory time earned, and any other rights under any law or administrative policy

including the State Employee Protection Act. Employees transferring must be considered internal applicants

by the department efravanus for recruitment purposes for the period from July 1, 1997, through June 30,

1998.
{7} _The department of revenue shall succeed the department in its rights to property relating to the
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delegation of duties in subsection {5) to the extent that is consistent with federal property transfer policy.

The property includes real property, records, office equipment, forms, supplies, and contracts other than

the program budget plan with the United States department of jabor.

{8} (a) The deiegation of duties in subsecticn {5} does not affect the validity of any pending judicial

or administrative proceeding.

{b) Appeals that were filed with the hoard of tabor appeals or the department’s hearings bureau

before July 1, 1997, must follow the procedures and processes in effect when the appeal was first taken.

An appeal that is filed on or after July 1, 1997, must be taken in accordance with the procedures and

processes in effect on the date the appeal is filed.

{c) The department of revenue must be substituted for the department and succeed to all audits,

determinations, and other actions that have not been appealed to the board of labor appeals or the

department’s hearings bureay prior to July 1, 1997,

{9) The rights, privileqes, and duties of the holders of bonds and other obligations issued and of the

parties to contracts, leases, indentures, and other transactions entered into before the delegation of duties

in subsection {5} remain in effect, and none of those rights, privileges, duties, covenants, or agreements

are impaired or diminished by reason of the delegation of duties. The department of revenue is substituted

for the department and subiect to the provisions of subsection {5}, succeeds to the rights and duties under

the provisions of those bonds, contracts, leases, indentures, and other transactions. The provisions of this

subsection {9} do not apply to the program budget plan agreement between the department and the United

States department of iabor.”

SECTION 21. SECTION 39-51-1105, MCA, 1S AMENDED TO READ:

"39-51-1105. Liability of corporate officers eromployeas for taxes, penalties, and interest awed
by corporation. (1} The officer eremployes of a corporation whose duty responsibility it is to pay the taxes,
penalties, and interest, as provided by 39-51-1103(1) and {2) and 39-51-1124{1) and (2}, is liabie for the
taxes, penalties, and interest due.

{2) (a) The department shall consider the officer ecemployes of the corporation individually liable
with the corporation for filing reports and unpaid taxes, penalties, and interest upon a determination that

the ipdividuat corporate officer:

(i} possessed the authority—duty—and responsibility to file reports and pay taxes on behalf of the
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{ih possessed the fiseal-avtherity responsibility on behalf of the corporation to direct the filing of

reports or payment of other corporate obligations and exercised the autherity responsibility that resulted

in failure to file reports or pay taxes due.

{b) The department is not limited to considering the elements set forth in subsection (2){a) to
establish individual liability and may consider any other available information.

{3} Inthe case of a corporate bankruptcy, the liability of the individual remains unaffected by the
discharge of penalty and interest against the corperation. The individual is liabie for any amount of taxes,
penalties, and interest unpaid by the corporation.

{4) For determining liability for unemployment insurance taxes, penalties, and interest owed, a
member-managed fimited liability company must be treated as a partnership, with liability for taxes,
penalties, and interest owed extending to each member.

{5} For determining liability for unemployment insurance taxes, penalties, and interest owed by a
manager-managed limited liability company, the managers of the limited liability company are jointly and

severally liable for any taxes, penalties, and interest owed."

Section 22, Section 39-51-1109, MCA, is amended to read:
"39-51-1109. Tax appeals -- procedure. (1) A decision, determination, or redetermination of the

department involving &

employer-emplovee relationship or the charging of benefit payments to employers makirg-paymentintied

at-contributiens is final unless an interested party entitled to notification submits a written appeal of the
decision, determination, or redetermination. The appeal must be made in the same manner as provided in
39-51-2402 for the appeal of a decision relating to a claim for unemployment insurance benefits. Statutory
rules of evidence and civil procedure do not apply 1o a hearing on the appeal. A hearing may be conducted
by telephone or by videoconference. The decision of the appeals referee and any subsequent appeal must
be made in the same manner as prescribed in 39-51-2403 through 39-51-2410.

(2) A decision, determination, or redetermination involving contribution liability, contribution rate,

application for refund, subject wages, or other tax-related issues must be issued by the department of
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revenue as pravided in Title 15, chapter 1, part 2 and [sectian 7], if applicable. The decision is final unless

an interested party entitled to notification follows the uniform tax review procedures as prescribed in

15-1-211 and [section 7], if applicable.”

Section 23. Section 39-51-1110, MCA, is amended to read:

“39-51-1110. Refunds to employers, (1] {-Retlaterthan-3-years—attorthe-date-sr—-which-any

- It an

employer claims an adjustment or the department or its deleqate, as provided in 39-561-301, determines

through an examination of the employer’s account that the employer has overpaid the amount due, the

amount of the overpayment must be applied to future unemployment insurance obligations or must be

refunded to the employer. The credit or refund may be allowed anly if the claim is filed, or the determination

is made, within a 5-year period after the date on which any taxes, penalty, or interest became due or within

one year from the date the payment is made, whichever is later. The department or i1s delegate pursuant

10 39-51-301(5), shall credit or refund the amount to the employer, without interest.

{2) If the department shat-determine or its delegate pursuant to 39-51-307(5), determines that an

employer has paid taxes te this state under this chapter whaa-such but the taxes should have been paid
to another state under a similar act of sush the other state, a transfer of such the taxes to suebh the other
state shall must be made upon discovery or, upon proof of payment that sueh the other state has been fully
paid, then a refund to sush the employer shall must be made atany-tirre Upon application without limitation
of time.

{3) inthe-ewentthat If this chapter is not certified by the secretary of labor under 26 U.S.C. 3304

for any year, then anrdirthatevent refunds

shalk must be made of all taxes required under this chapter from employers for that year."
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Section 24. Section 39-51-1301, MCA, is amended to read:

"39-51-1301. Penalty and interest on past-due reports and taxes. (1) Faxes—whnpaid-on the-date

and payments in a timely manner, as required under 39-51-603, 39-51-1103, and 33-51-1125, may

subject an emplover to penalty and interest, as provided by 15-30-209.

342} Thereis an account in the federal special revenue fund. Penalties and interest collected urdas

this-section for unemployment insurance obligations_are distributed as provided in [section 2], and must

be deposited in that account. Money deposited in that account and appropriated to the department or

transferred by the department to its delegate, pursuant to 39-51-301(B), may only be used by the

department or its delegate to administer this chapter, including the detection and collection of unpaid taxes
and overpayments of benefits to the extent that federal grant revenue is less than amaunts appropriated
for this purpose. Money in the account not appropriated for these purposes must be transferred by the

department to the unempioyment insurance trust fund at the end of each fiscal year.

B3} All money accruing to the unemplayment insurance trust fund from interest and penalities

collected on past-due unemployment insurance taxes must be used solely for the payment of unemployment

insurance benefits and may not be used for any aother purpose.”

Section 25. Section 39-51-1303, MCA, is amended to read:
"39-51-1303. Collection of unpaid taxes by—eivilastion. (1) The department, or its delegate

pursuant to 39-51-301(5), has authority to enter into payment agreements with an emplover to resolve

unpaid taxes, penalty, and interest. Penalty or interest, or both penalty and interest may be abated if an
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acceptable payment agreement is entered intc and adhered to. Failure to meet the terms of the payment

agreement voids the penalty and interest abatement and penalty and interest must be recomputed from the

due date of the unpaid tax.

(2) If, after due notice, any employer, liable corporate officer eremployse, or liable member or

manager of a limited liability company referred to in 39-51-1105 or partner in a limited liability partnership
defaults in any payment of taxes, penalties, ar interest on the taxes and penalties, the department, or its

delegate pursuant to 39-51-301(5), may initiate a civil action in the name of the department state 1o collect

the amount due, and the employer, liable corporate officer er-amploves, o¢ liable member or manager of

a limited liability company referred to in 39-51-1105,_or partner in a limited liability partnership adjudged

in default shall pay the costs of the action.
{2}(3} An action for the collection of taxes due must be brought within 5 years after from the due

date of the original or amended report was filed or assessment became due, whichever is later, taxas or

it is barred.

{33(4) The department,_or its delegate pursuant to 39-51-301(5), may pursue its remedy under

either 39-51-1304 or this section, or both."”

SECTION 26. SECTION 39-51-1304, MCA, 1S AMENDED TQ READ:

"39-51-1304. Lien for payment of unpaid taxes -- levy and execution. (1) Unpaid taxes, including
penalties and interest assessed on unpaid taxes, have the effect of a judgment against the employer, or
liable corporate officer eramployese or liable member or manager of a limited liability company referred to
in 39-61-1105, arising at the time that the payments are due. The department may issue a certificate
stating the amount of payments due and directing the clerk of the district court of any county of the state
to enter the certificate as a judgment in the docket pursuant to 25-9-301. From the time that the judgment
is docketed, it becomes a lien upon all real and personal property of the employer. After the due process
requirements of 39-51-1109 and 39-51-2403 have been satisfied, the department may enforce the
judgment through the sheriff or agent authorized to collect the tax in the same manner as prescribed for
execution upon a judgment. A notice of levy may be made by means of a certified letter by an agent
autharized to collect the tax. The department may enforce the judgment ét any time within 10 years of the
creation of the lien or the effective date of the lien, whichever is |ater.

(2} A judgment lien filed pursuant to this section may be remewed for another 10-year period

. Legisiative

“ Services -40 - HB 561
-, Djvision



55th Legisiature HBO561.03

[@> TN 4 ) RS O N

I
12
13
14
15
16
17
18
19
20
21
22
23

24

26
27
28
29
30

pursuant to the provisions of 25-13-102,

(3) The lien provided for in subsection (1) is not valid against any third party cwning an interest
in real or personal property against which the judgment is enforced if:

{a) the third party’s interest is recorded prior to the entrance of the certificate as a judgment:; and

(b} the third party receives from the most recent grantor of the interest a signed affidavit stating
that all taxes, penalties, and interest due from the grantor have been paid.

{4) A grantor who signs and delivers an affidavit is subject to the penalties imposed by 39-51-3204
if any part of it 1s untrue. Notwithstanding the provisions of 39-51-3204, the department may proceed
against the employer, liable corporate -officer eampleyes, or liable member ar manager of a limited liability
company referred to in 39-61-1105 under 39-51-1303 or this section, or both, to collect the delinguent
taxes, penalties, and interest.

(6) The lien provided for in subsection {1} must be released upon payment in full of the unpaid
taxes, penalties, and accumulated interest. The department may release or may partially release the lien
upon partial payment or whenever the department determines that the release or partial release of the lien
will facilitate the collection of unpaid taxes, penalties, or interest. The department may release the lien if

it determines that the lien is unenforceable."

Section 27. Section 39-561-2108, MCA, is amended to read:

"39-51-2108. Payment of benefits based on service in public, charitable, or education;i
organizations. {1} Benefits based on service in enlmployment defined in subsesctions—ibl—and—{6)of
39-51-203(5) and (B) and-subsactions{tdand{3}-6+-39-b1-204 are payabie in the same amount, on the
same terms, and szject to the same conditions as compensation payable on the basis of other service
subject to this chapter, except that benefits based on service in an instructional, research, or principal
administrative capacity for an educational institution may not he paid to an individual for any week of
unemployment which begins during the period between two successive academic years or during a similar
period between two regular terms, whether or not successive, or during a period of paid sabbatical leave
provided for in the individual’s contract if the individual has a contract or reasonable assurance of a

contract to perform services in any sueh INSTRUCTIONAL, RESEARCH, OR PRINCIPAL ADMINISTRATIVE

capacity for ary—sueh the educational institution for both sdeh academic years or both sgek terms.
(2) Benefits based on services in any other capacity for an educational institution skal must be
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denied to any individual for any week which commences during a period between 2 successive academic
years or terms if the individual performs sdeh the services in the first of sueh the academic years or terms
and there is a reasonable assurance that the individual will perform sueh the services in the second of sush
the academic years or terms. If any individual is denied benefits and was not offered an opportunity to
perform suech the service for the educational institution for the second of sush the academic years or terms,
sush the individual shallbe is entitled to a retroactive payment of the benefits for each week for which the
individual filed a timely claim for benefits and for which benefits were denied solely by reason of the denial
provided for in this section.

(3} Benefits based on services described in subsections (1) and (2) of this section shalt must be
denied to any individuai for any week which that commences during an established and customary vacation
period or holiday recess if sush the individual performs sueh the services in the period immediately before
such the vacation period or holiday recess and there is reasonable assurance that sdeh the individual will
perform sush the service in the period immediately following sueh the vacation period or holiday recess.

(4} Benefits based on services described in subsections {1) and (2) efthis-seetion to an individual
whao performed sdueh the services for an educational institution while in the employ of an educational service
agency ehall must be denied as specified in subsections (1)—2-—and through (3) efthissestion. The term

"educational service agency” means a governmental agency or governmental entity which is established
and operated exclusively for the purpose of providing eueh the service to one or mare educational

institutions.”

Section 28. Section 39-51-2402, MCA, is amended to read:

"39-51-2402. |Initial determination -- redetermination, (1) A representative designated by the
department and hereinaiter referred to as a deputy shall premptly examine the claim and, on the basis of
the facts the deputy has found, by the deputy; shall eithes determine whether or not sueh the claim is valid,
and—t |f the claim is valid, the deputy will determine the week with—+espect-to-which the benefits shall

commence, the weekly benefit amount payable, and the maximum benefit amount. ershall The deputy may

refer sueh the claim or any question involved therein in the claim to an appeals referee who shail make the
decision with-respect-therete on the claim in accordance with the procedure prescribed in 39-51-2403.

With respect to a determination, redetermination, or appeal by a claimant involving wages, the issue must

be resolved in _accordance with procedures for unemployment insurance benefit claimant appeals as
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prescribed in {section 7] and 15-2-302. The deputy shall promptly notify the claimant and any other

interested party of the decision and the reasons therefer for reaching the decision.

{2] The deputy may for good cause reconsider the decision and shall promptly notify the claimant
and sweh other interested parties of the amended decision and the reasons therefor for the decision.

(3)> Ne A determination or redetermination of an initial or additional claim may not be made under
this section unless 5 days’ notice of the time and place of the claimant’s interview for examination of the
claim is mailed to each interested party.

{4) A determination or redetermination shall-be-deemed is final unless an interested party entitled
to notice thereef of the_decision applies for reconsideration of the determination or appeals therafrom the

decision within 10 days after sueh the notification was mailed to the interested party’s last-known address-,
provided-thatsuch The 10-day period may be extended for good cause.

{5) Except as provided in subsection {§), re a redetermination of a claim for benefits may not be
made after 2 years from the date of the initial determination.

{6) A redetermination may be made within 3 years from the date of the initial determination of a
claim if the initial determination was based on a false claim, misrepresentation, or failure to disclose a

material fact by the claimant or the employer.”

Section 29. Section 39-71-123, MCA, is amended to read:
"39-71-123. Wages defined. {1) "Wages" means the-gress all remuneration paid i-merey—orin

a—substitute-for-rraneys for services rerderad performed by an employee for an employer, or income

provided for in subsection {1}{d). Wages include the cash value of all remuneration paid in_any medium

other than cash. The term includes but are is not limited to:

{a) commissions, bonuses, and remuneration at the regular hourly rate for overtime work, holidays,

vacations, and sickness periods;

based-on-He—actual-valus severance-or-continuationpay; back pay—anad OR any similar pay made for or in

reqgards to previous service by the employee for the employer, other than retirement or pension benefits

from _a qualified plan;
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employee, to the extent that tips or gratuities ares

{i documented by the employee to the employer for tax purposes;
i) ¢ . L
o e bill_bwt] B

{d) incame or payment in the form of a draw, wage, net profit, or substitute for money received

or taken by a sole proprietor or partner, regardless of whether the sole proprietor or partner has performed
wark or provided services for that remunerations;

(e) board, lodging, rent, or housing if it constitutes a part of the employee’s remuneration and_is

hased on its actual value; and

{f] payments made to an employee on any basis other than time worked, including but not limited

to piecewaork, an incentive plan, or profit-sharing arrangement.

(2) Wages-de The term "wages” dges not include any of the following:

(a) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, and
other expenses, as set forth in department rules;

{b) spesialrowardsfor-individuabinvention-ordiceavaery the amount of the payment made by the
emplover FOR EMPLOYEES, if the payment was made &

forthopurpose-ob-providing for:

{ij_ retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE

PROVISIONS OF THE INTERNAL REVENUE CODE:

{ii) sickness or accident disability under a workers’ compensation policy;

(i) medical or hospitalization expenses in connection with sickness or accident disability, including

health insurance for the employee or the employee’s immediate family; or

(iv} death, including life insurance for the employee or the employee’s immediate family;

te¥{c) vacation or sick leave benefits accrued but not paid; or

(d} special rewards for individual invention or discovery.

(3) (a) Except as provided in subsection {3})(b), for compensation benefit purposes, the average

actual earnings for the four pay periods immediately preceding the injury are the employee’s wages, except
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that if the term of employment for the same employer is less than four pay periods, the employee’s wages
are the hourly rate times the number of hours in a week for whiéh the empioyee was hired to work.

(b} For good cause shown, if the use of the last four pay periods does not accurately reflect the
claimant’s employment history with the employer, the wage may be calculated by dividing the total earnings
for an additional period of time, not to exceed 1 year prior to the date of injury, by the number of weeks
in that period, including periods of idleness or seasonal fluctuations.

{(4) (a) For the purpose of calculating compensation benefits for an employee working concurrent
employments, the average actual wages must be. caiculated as provided in subsection (3). As used in this
subsection, "concurrent employment” means employment in which the employee was actually employed
at the time of the injury and would have continued to be employed without a break in the term of
employment if nat for the injury.

(b) The compensation benefits for a covered volunteer must be based on the average actual wages
in the volunteer’s regular employment, except seif-employment as a sole proprietor or partner who eiected
not to be covered, from which the volunteer is disabled by the injury incurred.

(c) The compensation benefits for an employee warking at two or more concurrent remunerated
employments must be based on the aggregate of average actual wages of all employments, except
self-employment as a sole proprietor or partner who elected not to be covered, from which the employee

is disabled by the injury incurred.”

Section 30. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments exempted. (1) Except as provided in
subsection (2), the Workers’ Compensation Act applies to all employers, as defined in 39-71-117, and to
all employees, as defined in 39-71-118. An employer who has any employee in service under any
appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers’
Compensation Act is subject to and bound by the compensation plan that bas been elected by the
employer.

{2} Unless the employer elects coverage for these employments‘under this chapter and an insurer
allows an election, the Workers’ Compensation Act does not apply to any of the following employments:

{a} household and domestic employment;
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{h) casual employment as defined in 39-71-116;

{c) employment of a dependent member of an employer’s family for whom an exemption may be
claimed by the employer u|_r1der the federal Internal Revenue Code;

{d} employment of sole proprietors, working members of a partnership, or working members of a
member-managed limited liability company, except as provided in subsection (3);

{e) employment of a broker or salesman performing under a license issued by the board of realty
regulation; |

{f) employment o4 as a direct seller- AS DEFINED BY 26 U.S.C. 3508 as-definedin26-U-5-C-3608

[y "

{g) employment tor which a rule of liability for injury, occupational disease, or death is provided

under the laws of the United States;

{h) employment of & person performing services in return for aid or sustenance only, except
employment of a volunteer under 67-2-105;

(i) employment with a railroad engaged in interstate commerce, except that railroad construction
work is included in and subject to the provisions of this chapter; ‘

{(j) employment as an official, including a tirr;er, referee, ar judge, at a schoaol amateur athletic
event, uniess the person is otherwise employed by a school district;

(k} employfnent of a person performing services as a newspaper carrier or free-lance freglance
correspondent if the person performing the services or a parent or guardian of the person performing the
services in the case of a minor has acknowliedged in writing that the person performing the services and
the services are not covered. As used in this subsection, “{res-lanee "freelance correspondent" is a person
who submits articles or photographs for publication and is paid by the article or by the photograph. As used
in this subsection, "newspapér carrier”:

{i} is a person who provides a newspaper with the service of delivering newspapers singly or in
bundles; but

(i) does not include an employee of the paper who, incidentally 1o the employee’s main duties,
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carries or delivers papers.

(i cosmetologist’'s services and barber’s services as defined in 39-51-20484B(1)(e);

{m) & persan who is empioyed by an enrolled tribal member or an association, business,
corporation, or other entity that is at least 51% owned by an enrolled tribal member.or members, whose
business is conducted solely within the exterior boundaries of an Indian reservation;

{n) employment of a jockey performing under a license issued by the board of horseracing from the
time the jockey reports to the scale room prior to a race thraugh the time the jockey is weighed out after
a race if the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing,
that the jockey is not covered under the Workers’ Compensation Act while performing services as a jockey;

(o} employment of an employer’'s spouse for whom an exemption based on marital status may be
claimed by the employer under 26 U.S.C. 7703,

(p) aperson wha performs services as a petroleum fand professional. As used in this subsection,
a "petroleum land professional” is a person who:

(i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in
negotiating a business agreement far the exploration or development of minerals;

(it} is paid for services that are directly related to the completion of a contracted specific task rather
than on an hourly wage basis; and

{iii) performs all services as an independent contractor pursuant to a written contract.

(q) an officer of a quasi-public or a private corporation or manager of a manager-managed limited
liability company who qualifies under one or more of the following provisions:

(i} the officer or manager is engaged in the ordinary duties of a worker for the corporation or the
limited liability company and does nat réceive any pay from the corporation or the limited liahility company
for performance of the duties;

{ii) the officer or manager is engaged primarily in household employment for the corporation or the
limited liability company;

{iii) the officer or manager owns 20% or more of the number of shares of stock in the corparation
or owns 20% or more of the limited liability company; or

{iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law,
daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the

number of shares of stock in the corporation or who owns 20% or more of the limited liability company.
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{r} service performed by an ordained, commissioned, or licensed minister of a church in the exercise

of the church’s ministry or by a member of a religious grder in the exercise of duties required by the order.

(3) (a} A sole proprietor, a working member of a partnership, or a working member of a
member-managed limited liability company who represents to the public that the person is an independent
contractor shall elect to be bound personally and individually by the provisions of compensation plan No.
1, 2, or 3 but may apply to the department for an exemption from the Workers’ Compensation Act.

(b} The application must be made in accordance with the rules adopted by the department. There
is no fee for the initial application. Any subsequent application must be accompanied by a $25 application
fee. The application fee must be deposited .in the administration fund established in 38-71-201 to offset
the costs of administering the program.

{c) When an application is approved by the department, it is conclusive as to the status of an
independent contractor and precludes the applicant from obtaining benefits under this chapter.

(d) The exemption, if approved, remains in effect for 1 year following the date of the department’s
approval. To maintain the independent contractor status, an independent contractor shall annually submit
a renewal application. A renewal application must be submitted for all independent contractor exemptions
approved as of July 1, 1995, or thereafter. The renewal application and the $25 renewa! application fee
must be received by the department at least 30 days prior to the anniversary date of the previously
approved exemption.

{e) A person who makes a false statement or misrepresentation concerning that person’s status
as an exempt independent contractor is subject to a civil penalty of $1,000. The department may impose
the penalty for each false statement or misrepresentation. The penalty must be paid to the uninsured
employers’ fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section.

{f} If the department denies the application for exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee in the manner provided for in 33-51-1109. An
applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with
the procedure established in 32-51-2403 and 39-51-2404,

(4) {(a) A corporation or a manager-managed limited liability company shal! provide coverage for its
employees under the provisions of compensation plan No. 1, 2, or 3. A gquasi-public corporation, a private
corporation, of a manager-managed limited liability company may elect coverage for its corporate officers

or managers, who are otherwise exempt under subsection (2}, by giving a written notice in the following
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manner: .

tij if the employer has elected to be bound by the provisions of compensation plan No. 1, by
delivering the notice to the board of directors of the corporation or to the management organization of the
manager-managed limited liability company; or

{ii) if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by
delivering the notice to the board of directors of the corparation or to the management organization of the
manager-managed limited liability company and to the insurer,

(b} If the employer changes plans or insurers, the employer’s previous election is not effective and
the employer shall again serve naotice to its insurer and to its board of directors or the management
organization of the manager-managed limited liability company if the emplover elects to be bound.

{5) The appointment or election of an employee as an officer of a corporation, a partner in a
partnership, or a member in or a manager of a limited liability company for the purpose of exempting the
employee from coverage under this chapter does not entitle the officer, partner, member, or manager to
exemption from coverage,

{6) Each employer shall post a sign in the workplace at the locations where notices to employees
are normally posted, informing employees about the employer‘s current provision of workers’ compensation
insurance. A workplace is any location where an employee performs any work-related act in the course of
employment, regardless of whether the location is temporary or permanent, and includes the place of
business or property of a third person while the employer has access to or control over the place of
business or property for the purpose of carrying on the employer’s usual trade, business, or o‘ccupatio‘n.
The sign must be provided by the department, distributed through insurers or directly by the department,
and posted by employeré in accordance with rules adopted by the department. An employer who purposely
or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation.”

9

Section 31. Section 39-71-2501, MCA, is amended to read:

"39-71-2501. Definitions. As used in this part, the following definitions apply:

{1) "Account” means the workers’ compensation bond repayment account established in
39-71-2504.

(2) "Department” means the department of revenue provided for in 2-15-1301.

(3) _"Domestic or household service” means employment of persons other than members of the
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household far the purpose of tending to the aid and comfort of the emplover or members of the emplover's

family, including but not limited to housecleaning and yard work but does not include employment beyond

the scope of normal household or domestic duties, such as home health care or domiciliary care.

{3}(4) "Employee"” includes:

{a) an officer, employee, or elected public official of the United States, the state of Montana, ar
any political subdivision of the United States or the state of Montana or any agency or instrumentality of
the United States, the state of Montana, or a political subdivision of the United States or the state of
Montana—Fhe-term—employee—alsoinreludes;

{b) an officer of a corporation;

{c} any individual who performs services for another individual or organization having the right to

control the employee as to the services to be performed and as to the manner of performance; and

{d)_all classes, grades aor_types of employees, including minors_and aliens, superintendents,

managers, and other supervisory personnel.
{4HaKb) (a) "Employer” means;:
(i) excopt-ac—provided-in—subsaction{4Hb); the person for whom an individual performs or

performed any service, of whatever nature, as an employee of the person-:;

{ii) a2 person who pays $1,000 or more in wages within the current calendar year;

(iii) a person_ whg pays $1,000 or more_in cash for domestic service in_any quarter during the

current calendar year; or

{iv}) any individual or organization, including state government and any of its political subdivision

grinstrumentalities, partnership, association, trust, estate, joint-stock company, insurance company, limited

liability company or a limited liability partnership that has filed or registered with the secretary of state,

corporation, whether domestic or foreign, or the recejver, trustee in bankruptcy, trustee or the trustee’s

successor, or legal representative of a _deceased person that has or had in its employ one or more

individuals performing services for it within this state.

{b) _Any person found to be an employer under Title 39, chapter 51, for unemployment insurance

purposes is considered an emplover for gid fund liability tax purposes.
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+B34{6) "Federal workers’ compensation legislation” means federal legislation that provides an
employee with compensation or remuneration for accidental injury or death. This legislation includes but
is not limited to the Federal Employers’ Liability Act, the Federal Employees’ Compensation Act, and the
Defense Base Act.

{8+(7) "Ongoing activities” means obligations or occurrences that are continuous, rather than
intermittent or occasional, that exist for a definite period of time during the year, or that are intended to
cover or apply to successive and similar obligations or occurrences,

#4(8) "Publicly traded limited partnership” means a business entity that issues shares or similar
ownership interests that are sold or purchased by persons through certified stockbrokers or licensed traders
on a public exchange recognized by the securities exchange commission.

{84{9) "State fund” means the state compensation insurance fund.

310} "Tax" or "old fund liability tax" means the workers’' compensation old fund liability tax
provided for in 39-71-2503, created to address the unfunded liability for claims for injuries resulting from
accidents that occurred before July 1, 1990.

H4{11) (a) "Wages" means all remuneration for services performed in the state of Montana by
an employee for an employer, including the cash value of all remuneration paid in any medium other than

cash. The term dess—hetirclude—rarmuraration-paid includes but is not limited to the following:

(i} commissions, bonuses, and remuneration paid for overtime work, holidays, vacations, and

sickness periods;

lii} severance or continuation pay, back pay, and any similar pay made for or in regard to previous

service by the employee for the emplover, other than retirement or pension benefits from a qualified plan;

and

{iii) tips or other gratuities received by the employee, to the extent that the tips or gratuities are:

A} documented by the employee to the emplover for tax purposess;
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(b) The term "wages" does not include:

{iy_the amount of any payment made by the employer FOR EMPLOYEES, if the payment was made

employees for:

{A) retirement or pension PURSUANT TO A QUALIFIED PLAN AS DEFINED UNDER THE

PROVISIONS OF THE INTERNAL REVENUE CCDE:
(B)_sickness or accident disability under a workers’ compensation policy;

(C) medical or hospitalization expenses in connection with sickness or accident disability, including

health insurance for the employee or the employee’s immediate family: or

(D) death, including life insurance for the employee or the emplaoyee’s immediate family:

{iil compensation in the form of meals and lodging, provided the compensation is not includable

in gross income for state individual income tax purposes;

{d}(iii} aspayments distributions from a multiple employer welfare arrangement, as defined in 29
U.S.C. 1002, to a qualified individual employee;

payments that may not

be taxed under federal law; or
#{v) as wages or compensation for services performed by Montana residents outside the barders

of the state of Montana.”
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Section 32. Section 39-71-2503, MCA, is amended to read:

"39-71-2503. Workers' compensation old fund liability tax. (1} (a) There is imposed on each
employer, except an employer whose employees are covered by federal workers’ compensation legislation,
a workers’ compensation old fund liability tax in an amount equal to 0.28%, plus the additional amount of

old fund liability tax provided in 33-71-2505, of the wages paid for employment as defined in this part by

the employer in the preceding payroll period subject to reporting and remittance requirements contained in

15-30-204 =

{b) There is imposed on each employee, except an empioyee who is cavered by federal workers’

compensation legislation, an old fund liability tax, as provided in 39-71-2505, on the employee’'s wages

paid for employment, as defined in_this part. An employer paying wages for sesvices—performed

employment, as defined in this part, in Montana shall deduct and withhold the tax from the wages.

{c) (i) There is imposed on each business of a scle proprietor, on each subchapter S. corporation
sharehoider, on each partner of a partnership, and on each member or manager of a limited liability
company a workers’ compensation old fund liability tax, as provided in 39-71-2505, on the profit of each
separate business of a sole proprietor and on the distributive share of ordinary income of each shargholder,
partner, or member or manager derived from ongoing activities,

(i) The tax imposed in this subsection (1){c} applies only to the ordinary income of a shareholder,
partner, member, or manager as the term "ordinary income" is defined in the Internal Revenue Code.

(iii) Partners of a publicly traded limited partnership are not subject to the tax imposed in this
subsection {1}{c).

{d) A corporate officer of a subchapter S. corpaoration who receives wages as an employee of the
corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary
income at the employee rate. The subchapter S. corporation is not liable for the tax an the corporate
officer’s wages.
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{e} A corporate officer of a clasely held corporation who owns stock in a closely held corporation
that meets the stock ownership test under section 542(a){2) of the Internal Revenue Code and receives
wages as an employee of the corporation is required to pay the old fund liability tax only on the wages
received. The corporation is not liable for the tax on the corporate officer's wages.

{fi This old fund iiability tax must be used to reduce the unfunded liability in the state fund incurred
for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or
bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans
or bonds, except that the tegislature may forgive payment of a tax or reduce a tax rate for any 12-month
period if the workers’ compensation bond repayment account contains on the first day of that period an
amount, regardless of the source, that is in excess of the reserve maintained in the account and that is
equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest
that must be paid during that period on the outstanding loans or bonds.

{g) Each employer shall maintain the records that the department requires concerning the old fund
liability tax. The records are subject to inspection by the department and its employees and agents during
regufar business hours,

(h) An employee does not have any right of action against an employer for any money deducted
and withheld from the employee’s wages and paid to the state in compliance or intended compliance with
this section.

(i} The employer is liable to the state for any amount of old fund liability taxes, plus interest and
penalty, when the employer fails to withhold from an employee’s wages or fails to remit to the state the
old fund liability tax required by this section. ‘

(j} A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member
or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and
penalty, when the sole proprietar, shareholder, partner, or member or manager fails to remit to the state
the old fund liability tax required by this section.

{2) All collections of the tax must be deposited as received in the account. The tax is in addition
to any other tax or fee assessed against persons subject to the tax.

(3) (al Tax payments and returns required by subsections (1){a) and {1}{b) must be made pursuant
1o 15-30-204. The department shall first credit a payment to the liability under 15-30-202 and credit any

remainder to the account provided for in 39-71-2504.
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(bl Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of
partnerships, and members or managers of limited liability companies must be made with and at the same
time as the returns filed pursuant ta 15-30-144 and 15-30-241. The department shall first credit a payment
to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the account provided
forin 39-71-2504.

{c) An employer who exceeds either threshold, as defined in 33-71-2501(5}{a)lii} or (B){a)(ii), shall

begin withhalding old fund liability tax on or before the last day of the month following the quarter in which

the wadges paid exceed the threshold requirement. The employer shall beqin reporting and remitting the

emplover and employee portions of the old fund liability tax. The report and remittance are due the last

day of the month of the subsequent quarter following the quarter in which the waqges paid exceeded the

threshold requirement. The employer is subject to the guarterly remittance scheduie until the department

is able to determine the employer’s proper remittance schedule by a review of the emplover’s first complete

lookback period.

{4} An emplayer's officer or employee with the duty to collect, account for, and pay to the
department the amounts due under this section who fails to pay an amount is liable to the state for the
unpaid amount and any penalty and interest relating to that amount.

{b) Returns and remittances under subsection (3) and any information obtained by the department

during an audit are subject to the provisions of 16-30-303; [section_1] but-the-department-ay-disclesa

(6) The department of labor and industry and the state fund shall give the department a list of all

employers having coverage under any plan administered or regulated by the department of labor and
industry and the state fund. The department of labor and industry and the state fund shall update the lists
weekly. The department of labor and industry and the state fund shall provide the department with access
to their computer data bases and paper files and records for the purpose of the department’s administration
of the tax imposed by this section.

{7) The provisions of Title 15, chapter 30, that are not in conflict with the provisions of this part
regarding administration, remedies, enforcement, collections, hearings, interest, deficiency assessments,
credits for overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking
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authority apply to the tax, to employers, to employees, 10 sole proprietors, to subchapter S. corporation
shareholders, to partners of partnerships, to members or managers of limited liability companies, and 1o the

department.”

Section 33. Section 39-71-2503, MCA, is amended to read:

"39-71-2503. Workers’ compensation old fund lability tax. {1} (a) There is imposed an each
emplover, except an employer whose employees are covered by federal workers’ compensation legislation,
a workers' compensation old fund liability tax in an amount equal to 0.28%, plus the additional amount of

old fund liability tax provided in 39-71-2505, of the wages paid for employment as defined in this part by

the employer in_the preceding payroll period, subject to reporting and remittance requirements contained

in 15-30-204-.

{b) There is imposed on each employee, except an employee who is covered by federal workers’
compensation legislation, an old fund liability tax, as provided in 39-71-2505, on the employee's wages

paid for employment, as defined in this part. An employer paying wages for services—pesformed

employment, as defined in this part, in Montana shall deduct and withhold the tax from the wages.

{cy (D Theré is imposed on each business of a sole proprietor, on each subchapter S, corporation
shareholder, on each partner of a partnership, and on each member or manager of a limited liability
company a workers’ compensation old fund liability tax, as provided in 39-71-2505, aon the profit of each
separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder,
partner, or member or manager derived from ongoing activities.

(il The tax imposed in this subsection {1}(c) applies only to the ordinary income of a shareholder,
partner, member, or manager as the term "ordinary income" is defined in the Internal Revenue Code.

(iii} Partners of a publicly traded limited partnership are not subject to the tax imposed in this

subsection {1)(c}.
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{d) A corporate officer of a subchapter S. corporation who receives wages as an employee of the
corporation shall pay the old fund E'rability tax on both the wages and any distributive share of ardinary
income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate
officer’'s wages.

{e) A corporate officer of a closely held corporation whe owns stock in a ctosely held corporation
that meets the stock ownership test under section 542{aj{2} of the Internal Revenue Code and receives
wages as an employee of the corporation is required to pay the old fund liability tax only on the wages
received. The corporation is not liable for the tax on the corporate officer’s wages.

{f) This old fund liahility tax must be used to reduce the unfunded liability in the state fund incurred
for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or
bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans
or bonds, except that the legisiature may forgive payment of a tax or reduce a tax rate for any 12-month
period if the workers’ compensation bond repayment account contains on the first day of that period an
amount, regardless of the source, that is in excess of the reserve maintained in the account and that is
equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest
that must be paid during that period on the outstanding loans or bonds.

{g) Each employer shall maintain the records that the department requires concerning the oid fund
liability tax. The records are subject to inspection by the department and its employees and agents duting
regular business hours.

(h) An empioyee does not have any right of action against an employer for any money deducted
and withheld from the employee’s wages and paid to the state in compliance or intended compliance with
this section.

(i} The employer is liable to the state for any amount of old fund liability taxes, plus interest and
penalty, when the employer fails to withhold from an employee’s wages or fails to remit to the state the
old fund liability tax required by this section.

{j) A sole proprietor, subchapter S. corporation sharehoider, partner of a partnership, ar member
or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and
penaity, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state
the old fund liability tax required by this section.

{2} All collections of the tax must be deposited as received in the account. The tax is in addition
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to any other tax or fee assessed against persons subject to the tax.

(3} (a) Tax payments and returns required by subsections (1}{a) and {1){b} are due on or before the

last day aof the month following the close of each calendar guarter and must be made pursuant to

156-30-204. The department shall first credit a-paymentto-theliabilityunderldb-30-202-and-credit-—any
romaindeto-the-account-providedferin—38-11-604 payments as provided for in [section 21.

{b) Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of

partnerships, and members or managers of limited liability companies must be made with and at the same
time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a payment
to the liabiflity under 15-30-103 or 15-30-202 and shall then credit any remainder to the account provided
for in 39-71-2504. |

{c) An employer who exceeds either threshold, as defined in 39-71-2501(51(a}(ii} or (B)\{a}{iii}, shall

begin withholding old fund liability tax on or before the last day of the month following the quarter in which

the wages paid exceed the threshold requirement. The employer shall begin reporting and remitting the

employer and employee portions of the old fund liability tax. The report and remittance are due the last

day of the month of the subsequent quarter following the quarter in which the wages paid exceeded the

threshold requirement. The employer is subject to the quarterly remittance schedule until the department

is able to determine the employer’s proper remittance schedule by a review of the employer’s first complete

lookback period.

{4) An employer’s officer or employee with the duty to collect, account for, and pay to the
department the amounts due under this section who fails to pay an amount is liable to the state for the
unpaid amount and any penalty and interest relating to that amount.

(B) Returns and remittances under subsection (3) and any information obtained by the department

during an audit are subject to the provisions of 18-30-303 [section 1]-but-the-departmentrmay-diccloss

{6) The department of labor and industry and the state fund shail give the department a list of all

employers having coverage under any plan administered or regulated by the department of labor and
industry and the state fund. The department of labor and industry and the state fund shall update the lists

weekly. The department of labor and industry and the state fund shall provide the department with access
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to their computer data bases and paper files and records for the purpose of the department’s administration
of the tax imposed by this section.

{7) The provisions of Title 15, chapter 30, that are not in conflict with the provisions of this part
regarding administration, remedies, enforcement, collections, hearings, interest, deficiency assessments,
credits for overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking
authority apply to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation
shareholders, to partners of partnerships, to members or managers of limited liability companies, and to the

department.”

Section 34. Section 39-71-2505, MCA, is amended to read;

"39-71-2505. Payment of unfunded liability for injuries resulting from accidents occurring before
July 1, 1990. (1) The state fund shall pay for the cost of administering and paying claims for injuries
resulting from accidents that occurred before July 1, 1990, not covered by any other funding source, by
borrowing from the reserves accumulated from premiums paid to the state fund, based upon wages payable
on or after July 1, 1990, and invested by the board of investments, from time to time, the amount that the
state fund determines and that the budget director certifies, as provided in 39-71-2354, will be needed to
pay for administering and paying the claims for the ensuing year.

(2) (a) In January of each year, prior to the start of the following fiscal year, the state fund shall
forward tc the budget director information pertaining to the amount that the state fund will borrow for the
ensuing fiscal year to pay for the cost of administering and paying claims for the injuries provided for ‘in
subsection {1). In addition, the state fund shall forward to the budget director the schedule of projected
liability payments and cash needs on which the amount to be borrowed is based. The schedule must include
but is not limited to total projected liahility payments, loans and bond debt payments, revenue from the old
fund liability tax provided for in 39-71-2503, projected fiscal yearend cash, and the projected fiscal yearend
cash for the year 2007.

{b) (i) Thereisimposed on each employer a workers’ compensation old fund liability tax as provided

in 39-71-2503. The employer old fund liability tax is an amount equal to 0.5% of the emplovyer’s payroll

for wages paid in the preceding eatendarquarter payroll period for wages paid for employment, as defined

in this part.

{ii) The employee oid fund liability tax is an amount equal to 0.2% of the employee’s wages in the
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preceding ealendarquarter payroll period for waqges paid for employment, as defined in this part.

{iii) The oid fund liability tax is an amount equal to 0.2% on the profit of each separate business
of a sole proprietor and on the distributive share of ordinary income of each subchapter S. corporation
shareholder, partner of a partnership, or member or manager of a limited liability company.

{iv) The rate of the employer old fund liability tax determined by this section includes the 0.28%
employer old fund liability tax provided for in 39-71-2503.

(v} (A) The employer old fund liability tax that is in excess of the 0.28% tax provided for in
39-71-2803 terminates at the end of fiscal year 2007.

(B} If the debt service account has sufficient funds to pay outstanding bonds or if no bonds are
outstanding, the old fund liability tax may not be imposed after the end of fiscal year 2007.

(vi} The old fund liability tax described in this section must be collected and deposited as provided
in 39-71-2503 and 39-71-2504.

{3) Iif in any January the cumulative projected amount to be borrowed by the state fund from
reserves accumuiated fram premiums paid ta the state fund based on wages payable on or after July 1,
1990, to administer and pay claims for injuries resulting from accidents that occurred before July 1, 1990,
not including any outstanding bonds as of May 13, 1993, exceeds $80 million for the following fiscal year,
the tax rate on the persons subject to the old fund liability tax must be increased by 0.06% for the
following fiscal year over the current tax rate. If in any January the projected fiscal yearend cash balance
for the current fiscal year exceeds $25 million, the tax rate on the persons subject to the old fund liability
tax must be reduced by 0.05% from the current tax rate for the following fiscal year.

| (4) The total tax on the persons subject to the old fund liability tax may not exceed 0.75%.

(5) The budget director shall certify the cash flow projections of the state fund reqguired by this

section and shall notify the department of revenue no later than April 1 of the rate of tax to be collected

pursuant to this section.”

NEW SECTION. SECTION 35. REPEALER. ARM 24.11.831 IS REPEALED.

NEW SECTION. Section 36. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its

applications, the part remains in effect in all valid applications that are severable from the invalid
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applications.

NEW SECTICON. Section 37. Saving clause. [This act] does not affect rights and duties that
matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].

NEW SECTION. Section 38. Codification instruction. {1) [Sections 1 through b and 7] are intended
tc be codified as an integral part of Title 15, chapter 30, part 2, and the provisions of Title 18, chapter 30,
part 2, apply to [sections 1 through 8 and 7].

{2) [Section 6] is intended to be codified as an integral part of Title 39, chapter 71, part 25, and

the provisions of Title 38, chapter 71, part 25, apply to [section 6].

NEW SECTION. Section 39. Coordination instruction. (1) If Senate Bill Ne. 119 is passed and

approved, then [section 4], amending 15-30-204, [section 5], amending 39-71-2503, and {section 6],
amending 39-71-2505 in Senate Bill No. 119, are void.
{2) IF SENATE BILL NO. 67 1S PASSED AND APPROVED, THEN THE AMENDMENT CONTAINED

IN 39-71-2503(3){A) IN JSECTION 27] OF THE REFERENCE COPY OF SENATE BILL NO. 67, RELATING TO

THE CREDIT OF THE OLD FUND LIABILITY TAX TO THE ACCQUNT PROVIDED FOR IN 39-71-2321, 1S
VQID ON JANUARY 1, 1999.

NEW SECTION. Section 40. Effective dates. (1) [Sections 1, 20 and 33 35 through 36 39 and
this section] are effective July 1, 1997.
{2) [Sections 3 through 7, 9 through 12, 17 through 19, 21,22 THROUGH 23, 24 25 through 30
32, and 32 34 are effective January 1, 1998.
{3) [Sections 2, 8, 13 through 16, 23 24, and 3+ 33] are effective January 1, 1999.
-END-
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