55th Legislature LCQ299.01

BowN

11
12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30

/

/

/é/g/gg.sc BILLNO. S5F

"y
INTRODUCED BY “A{ZL{L//)\ 4@%_ B

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND RECODIFYING PENALTY LAWS

RELATING TO ALCOHOL OR DRUGS AND DRIVING-RELATED OFFENSES; PROVIDING ON SECOND OR
SUBSEQUENT CONVICTIONS, THAT THE REMAINING PORTION OF A PREVIQUSLY SUSPENDED
SENTENCE MAY BE IMPQSED {F A DEFENDANT FAILS TO COMPLETE MONTHLY MONITORING
FOLLOWING A TREATMENT PROGRAM AND THAT 6 MONTHS® ADDITIONAL MONITORING MAY BE
IMPOSED; DELETING THE REQUIREMENT THAT DRIVING UNDER THE INFLUENCE OR EXCESSIVE
ALCOHOL CONCENTRATION VIOLATIONS BE CONSIDERED CONFIDENTIAL CRIMINAL JUSTICE
INFORMATION UPON PASSAGE OF 5 YEARS WITHOUT SUBSEQUENT CONVICTICN; RECOGNIZING
CONVICTIONS FROM TRIBAL COURTS OR FEDERAL ENCLAVES FOR THE PURPOSE OF DETERMINING
NUMBER QOF PRICR CONVICTIONS AND MAINTAINING INDIVIDUAL DRIVING RECORDS; AMENDING
SECTIONS 46-18-201, 61-8-401, 61-8-406, 61-8-421, 61-8-422,61-8-714,61-8-722, AND 61-11-101,
MCA; AND PROVIDING AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA.

Section 1. Section 46-18-201, MCA, is amended to read:

"46-18-201. (Temporary] Sentences that may beimpaosed. (1) Whenever a person has been found
guilty of an offense upon a verdict or a plea of guilty, the court may:

{a} defer imposition of sentence, except as provided in 64+-8/14-and-63-8-422 [section 11] for
sentences for driving under the influence of alcohol or drugs or as provided in 61-6-304, for a period,
except as otherwise provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3
years for any felony. The sentencing judge may impose upon the defendant any reasonable restrictions or
conditions during the period of the deferred imposition. Reasonable restrictions or conditions may include:

(i) jail base release;

(i} jail time not exceeding 180 days;

(ili) conditions for probation;

{iv) payment of the costs of confinement;
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{v) payment of a fine as provided in 46-18-231;

{(vi} payment of costs as provided in 46-13-232 and 46-18-233;

(vii} payment of costs of court-appointed counsel as provided in 46-8-113;

{viii) with the approval of the facility or program, an order that the offender be placed in a
community correétions facility or program as provided in 53-30-321;

{ix) community service;

{x) home arrest as provided in Title 46, chapter 18, part 10;

(xi} any other reasonable conditions considered necessary for rehabilitation or for the protection of
society;

(xii) payment of expenses for use of a judge pro tempare or special master as provided in 3-5-116;
or

{(xiii} any combination of the restrictions or conditions in subsections {1}{a){i) through {1 )(.a)(xiii.

(b) suspend execution of sentence for a period up to the maximum sentence allowed or for a period
of & months, whichever is greater, for each particular offense. The sentencing judge may impose on the
defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable
restrictions or conditions may include any of those listed in subsection {1){a).

{c) impose a fine as provided by law for the offense;

{d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed
counsel as provided in 46-8-113;

(e} impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit
the defendant to the department of corrections for piacement in an apprapriate correctional institution or
program;

(f) with the approvai of the facility or program, order the offender to be placed in a community
corrections facility or program as provided in 563-30-321; or

{g} impose any combination of subsections (1){b} through (1){f}.

{2} Inaddition to any penalties imposed pursuant to subsection {1), if the caurt finds that the victim
of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim
as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay
restitution, then it may impose, in addition to any other sentence, community service under 46-18-241.

(3) If a financial obligation is imposed as a condition under subsection {1}(a), sentence may be
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deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for
a felony, regardiess of whether any other conditions are imposed.

(4) If any restrictions or conditions imposed under subsection {1}(a) or (1)(b) are violated, the court
shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence
or reject all or part as a credit, The court shall state its reasons in the order. Credit, however, must be
allowed for jail or home arrest time already served.

(5) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years
of a sentence of imprisonment imposed under the following sections may not be deferred or suspended:
45-5-103, 45-5-202(3) relatingtoaggravated assault, 45-5-302(2), 45-5-303(2),45-5-401(2),45-5-502(3),
45-5-503(2) and (3}, 45-9-101(2), {3}, and {b)}{d}, 45-9-102{4), and 45-9-103(2}.

(6} Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence
of imprisonment imposed under 45-5-102 may not be deferred or suspended,

{7} Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred
in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the
sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
suspended.

{B) If the victim was less than 16 years old, the imposition or execution of the first 30 days of a
sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deferred
or suspended. Section 46-18-222 does not apply to the first 3C days of the imprisonment.

(%) In imposing a sentence on a defendant convicted of a sexual or violent offense as defined in
46-23-502, the court may not waive the registration requirement provided in 46-18-254, 46-18-255, and
Title 46, chapter 23, part 5.

{10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to
imprisonment in the state prison shall enroll in the educationai phase of the prison’s sexual offender
program.‘

(11} In sentencing a nonviolent felony offender, the court shall first consider alternatives to
imprisonment of the offender in the state prison, including placement of the offender in a community
corrections facility or program. In considering alternatives to imprisonment, the court shall examine the
sentencing criteria contained in 46-18-225, If the offender is subsequently sentenced to the state prison

ar the women’s correctional system, the court shall state its reasons why alternatives 1o imprisonment were
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not selected, based on the criteria contained in 46-18-225.

46-18-201. [(Effective July 1, 1997) Sentences that may be imposed. (1) Whenever a person has
been found guilty of an offense upon a verdict or a plea of guilty, the court may:

la) defer imposition of sentence, except as provided in 6+-8-7%+4-ard-81-8-722 [section 11] for
sentences for driving under the influence of alcohol or drugs or as provided in 61-6-304, for a period,
except as otherwise provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3
vears for any felony. The sentencing judge may impose upon the defendant any reasonable restrictions or
conditions during the period of the deferred imposition. Reasonable restrictions or conditions may include:

{i) jail base release;

i) jail time not exceeding 180 days;

{iii} conditions for probation;

{ivl payment of the costs of confinement;

(v} payment of a fine as provided in 46-18-231;

{vi) payment of costs as provided in 46-18-232 and 46-18-233;

(vii} payment of costs of court-appointed counsel as provided in 46-8-113;

{viii) with the approval of the facility or program, an order that the offender be placed in a
community corrections facility or program as provided in 53-30-321;

(ix) community service;

{x} home arrest as provided in Title 48, chapter 18, part 10;

(xi) any other reasonable conditions considered necessary for rehabilitation or for the protection of
society;

{xii) payment of expenses for use of a judgs pro tempore or special master as provided in 3-5-116:
or

(xiii) any combination of the restrictions or conditions in subsections (1){a}li} through {1)(a)(xii}.

{b} suspend execution of sentence for a period up to the maximum sentence allowed or for a period
of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose an the
defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable
restrictions or conditions may include any of those listed in subsection {1){a).

(c) impose a fine as provided by law for the offense;

{d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed
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counsel as provided in 46-B-113;

(e) impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit
the defendant to the department of corrections for placement in an appropriate correctional institution or
program; '

{fi with the approval of the facility or program, order the offender to be placed in a community
corrections facility or program as provided in 53-30-321%; or

{g) impose any combination of subsections {1}(b) through (1}{f}.

(2) Inaddition to any penalties imposed pursuant to subsection (1), if the court finds that the victim
of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim
as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay
restitution, then it may impose, in addition to any other sentence, community service under 46-18-241,

(3) If a financial obligation is imposed as a condition under subsection {1}{a), sentence may be
deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for
a felony, regardless of whether any other conditions are imposed.

(4) If any restrictions or conditions imposed under subsection {1){a) or {1)(b) are violated, the court
shal| consider any elapsed time and either expressly allow part or all of it as a credil against the sentence
or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be
allowed for jail or home arrest time aiready served.

{5) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years
of a sentence of imprisonment imposed under the following sections may not be deferred or suspended:
45-5-103,45-5-202(3}relatingto aggravated assauit, 45-5-302(2), 45-5-303(2), 45-5-401(2), 45-5-502(3),
45-5-503{2) and (3), 45-9-101(2}, (3}, and (5}(d), 45-9-102(4), and 45-9-103(2).

(6) Except as provided in 48-18-222, the imposition or execution of the first 10 years of a sentence
of imprisonment imposed under 45-5-102 may not be deferred or suspended.

{7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred
in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the
sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
suspended.

(8) {f the victim was less than 16 years old, the imposition or execution of the first 30 days of a

sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deferred
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or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment.

{9) In imposing a sentence on a defendant convicted of a sexual or violent offense as defined in
46-23-502, the court may not waive the registration requirement provided in 46-18-254, 46-18-255, and
Title 46, chapter 23, part 5.

{10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to
imprisonment in the state prison shall enroll in and complete the educational phase of the prison’s sexual
offender program.

{11} In sentencing a nonviolent felony offender, the court shall first consider alternatives to
imprisonment of the offender in the state prison, including placement of the offender in a community
corrections facility or program. In considering altarnatives to imprisonment, the court shall examine the
sentencing criteria contained in 46-18-225. If the offender is subseguently sentenced to the state prison
or the wamen's correctional system, the court shall state its reasons why alternatives to imprisonment were
not selected, based on the criteria contained in 46-18-225.

(12) Except as provided in 46-18-222, aprovision of this section that conflicts with 46-18-219 does

not apply to a person sentenced under 46-18-219,

Section 2. Section 61-8-401, MCA, is amended to read:
"61-8-401. Persons under the influence of alcohol or drugs. (1) It is unlawful and punishable as

provided in 61-8-714, and 61-8-723, [sections 9, 10, and 11] for any person who is under the influence

of:

{a) alcohol to drive or be in actual physical control of a vehicle upon the ways of this state open
to the public;

{b) a dangerous drug to drive or be in actual physical control of a vehicle within this state;

(c) any other drug to drive or be in actual physical control of a vehicle within this state; or

{d} alcohol and any dangerous or other drug to drive or be in actual physical control of a vehicle
within this state.

{2} The fact that any persan charged with a violation of subsection (1) is or has heen entitled to
use alcohol or sueh a drug under the laws of this state does not constitute a defense against any charge
of violating subsection (1).

{3) "Under the influence” means that as a result of taking into the body alcohol, drugs, or any
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combination theresf of alcohol and drugs. a person’s ability to safely operate a motor vehicle has been

diminished.

(4} Upon the trial of any civil or criminal action or proceeding arising out of acts alieged to have
been committed by any person driving or in actual physical controt of a vehicle while under the influence
ot alcohol, the concentration of alcohol in the person at the time alleged. as shown by analysis of the
person’s blcod, urine, or breath, shall give rise to the foliowing inferences:

(a} If there was at that time an alcohol concentration of 0.05 or less, it may be inferrad that the
person was not under the influence of alcohol.

(b} If there was at that time an alcohol concentration in excess of 0.05 but less than 0.10, that
fact shat may not give rise to any inference that the persen was or was not under the infiuence of alcohol
but sueh the fact may be considered with other competent evidence in determining the guilt or innocence
of the person. '

{c) If there was at that time an alcohol concentration of 0.10 or more, it may be inferred that the
persocn was under the influence of alcohol. The inference is rebuttable.

{6) The provisions of subsection (4} do not limit the introduction of any other competent evidence
bearing upon the issue of whether the person was under the influence of alcohol, drugs, or & any

combination of thetwe alcohol and drugs.

{6) Each municipality in this state is given authority to enact 61-8-406, 61-8-4G8, 61-8-714,

61-8-722, fsections 9, 10, and 11] and subsections (1} through (5) of this section, with the word "state”

in 61-8-406 and subsection (1) of this section changed to read "municipality”, as an ordinance and is given
jurisdiction of the enfarcement of the ordinance and of the imposition of the fines and penalties therein

provided in those sections.

{7) Absoclute liability as provided in 45-2-104 will be imposed for a violation of this section.”

Section 3. Section 61-B-406, MCA, is amended to read:
"61-8-406. Operation of vehicle by a person with alcohol concentration of 0.10 or more. It is

unlawful and punishable as provided in 61-8-722 apd, 61-8-723, [sections 9, 10, and 11] for any person

to drive or be in actual physical control of a vehicle upon the ways of this state open to the public while
the person’s alcohol concentration, as shown by analysis of the person’s blood, breath, or urine, is 0.10
ar more. Absolute liability as provided in 45-2-104 will be imposed for a violation of this section.”
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Section 4. Section 61-8-421, MCA, is amended to read:

"61-8-421. Forfeiture procedure. (1) A motor vehicle forfeited under 64+5-212-61+-8- 714 —or
818722 [section 10] must be seized by the arresting agency within 10 days after the conviction and
disposed of as pravided in Titie 44, chapter 12, part 2. Except as provided in this section, the provisions
of Title 44, chapter 12, part 2, apply to the extent applicable.

(2) Forfeiture proceedings under 44-12-201(1) must be instituted by the arresting agency within
20 days after the seizure of the motar vehicle.

{3) For purposes of 44-12-203 and 44-12-204, there is a rebuttable presumption of forfeiture. The
owner of the motor vehicle may rebut the presumption by proving a defense under 8+8—Z+HIHbHi-oF
61-8-F223HbHi} [section 10(2)] or by proving that the owner was not convicted of a seeend—or
subsequentaHfense-under—81-b-212-erofa third or subsequent offense under 61-8-401 or 61-8-4C6. it is
not a defense that the convicted person owns the motor vehicle jointly with ancther person.

(4} {a} For purposes of 44-12-206, the proceeds of the sale of the motar vehicle must be
distributed first 1o the holders of security interests who have presented proper proof of their claims, up to
the amaount of the interests or the amount received from the sale, whichever is less, and the remainder to
the general fund of the arresting agency.

(b) A holder of a security interest may petiton the sentencing court for transfer of title to the motor
vehicle to the holder of the security interest if the secured interest is equal to or greater than the estimated
value of the motor vehicle.

(5) Actions the court may take under 44-12-205(3) to protect the rights of innocent persons
include return of the motor vehicle without a sate to an owner who is unable to present an adequate

defense under this section but is found by the cou-t to be without fault.”

Section 5. Section 61-8-422, MCA, is amended to read;
"61-8-422. Prohibition on transfer, sale, or encumbrance of vehicies subject to seizure or farfeiture

-- penalty. (1) |t is unlawful for the owner of a vehicle subject to sstions-urder—61-6-212{3}-0+48} seizure
under 61-5-212 or seizure and forfeiture under 6+-8-214-e+61-8-722 [section 10] to transfer, sell, or

encumber the owner's interest in that vehicle from the time of the owner’s arrest or the filing of the
underlying charge until the time that the underlying charge is dismissed, the cwner is acquitted of the

underlying charge, the issue of seizure or forfeiture is resolved by the sentencing court, or the underlying
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charge is otherwise terminated.

(2) The prohibition against transfer of title may not be stayed pending the determination of an
appeal from the conviction on the underlying charge.

(3) A person who violates this section is guilty of a feleny and upon conviction shall be imprisaned

in the county jail for not more than 2 years, fined an amount not more than $20,000, or both."

Section 6. Section 61-8-714, MCA, is amended to read:
"61-8-714. Penalty for driving under influence of alcohol or drugs. (1) Exeeptas—provides—n
subsections8and-(8)—a A person convicted of a violation of 61-8-401 shall be punished by imprisonment

-the-ceuntytat for not less than 24 consecutive hours ar more than 60 days and shall be punished by a

fine of not less than $100 or more than $500. The initial 24 hours of the imprisonment term must be served

in_the county jail and may not be served under home arrest. The imprisonment sentence may not be

suspended unless the judge finds that the imposition of the imprisonment sentence will pose a risk to the
defendant’s physical or mental weli-being.

{2) Bxeeptasprovidedin-subsecton{8-en On a second conviction, the person shall be punished

by a fine of not less than $300 or mare than $500 and by imprisenment for not less than 7 days—atteast

48-hours—ob-which—must-be-served—eonsecutively, or more than 6 months. At _least 48 hours of the

imprisonment term must be served consecutiveiy in the county jail and may not be served under home

arrest. Exceptas—providedin-subsection{8+-3 Three days of the imprisonment sentence may not be

suspended unless the judge finds that the impasition of the imprisonment sentence will pose a risk to the

defendant’s physical or mental well-being,

(3) {8t Exceptas-previded—in-subsection{8+-oa On the third conviction, the person shail be
punished by imprisonment for a term of not less than 30 days—atleast48-hours—oiwhich-must-be-served
sonsesutively: or more than 1 year and by a fine of not less than $500 or more than $1,000. At least 48

hours of the imprisonment term must be served consecutively in the county jail and may not be served

he The imposition or
execution of the first 10 days of the imprisonment sentence mposedfora-third-offense-that-eeecurred
within-b-years—of-the-first offerse may not be suspended.
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(4) On the fourth or subsequent conviction, the person is guilty of a felony offense and shail be
punished by imprisonment for a term of not less than 1 year or more than 10 years and by a fine of not less
than $1,000 or more than $10,000. Exeeptas-provided-insubsection-{8)—notwithstandingany-prowsion

dingt : . . torthi o The

imposition or execution of the first 6 months of the imprisonment sentence imposed for a fourth or

subsequent offense may not be suspended.
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Section 7. Section 61-8-722, MCA, is armended to read:

"61-8-722. Penalty for driving with excessive alcohol concentration. (1) Exceptas-provided—in
subseection{8—a A person convicted of a violation of 61-8-406 shall be punished by imprisonment for not
more than 10 days and shall be punished by a fine of not less than $100 aor more than $500.

12) Exceptasprovided-in-subsection{8%-en On a second conviction of a violation of 61-8-408,

the person shall be punished by imprisanment far not less than 48 consecutive hours, to be served in the

county jail and not on home arrest, or more than 30 days and by a fine of not less than $300 or more than

$500.
(3) {3 Exseptasprovided-in-subsecton-B--en On a third conviction of a violation of 61-8-406,

the person shall be punished by imprisonment for not less than 48 consecutive hours, to be served in the

county jail and not on home arrest, or more than 6 months and by a fine of not less than $500 or more than
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(4) On the fourth or subsequent conviction, the persan is guilty of a felony offense and shall be
punished by imprisonment for a term of not less than 1 year or more than 10 years and by a fine of not less

than $1,000 or more than $10.000. Exeeptas—providedinsubsestion—+8—notwithstanding-any—other
The

imposition ar execution of the first 6 months of the imprisonment sentence imposed for a fourth or

subsequent offense may not he suspended.
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Section 8. Section 61-11-101, MCA, is amended to read:

"61-11-101. Repaort of convictions and suspension or revocation of driver’s licenses -- surrender
of licenses. {1) Whenever any person is convicted of any offense for which chapter 5 makes mandatory
the suspension or revocation of the driver’s license of the person by the department, the court in which
sdeh the conviction is had shall require the surrender to it of all driver’s licenses then held by the person
se convicted. The court shall therenpen, within 5 days, forward the license to the department and at the
same time forward a record of sueh the conviction to the department, providing that it seeh the person
does not pessess a driver’s license the court shall se indicate that fact in its report to the department.

(2} Every court having jurisdiction over offenses committed under any act of this state or municipal
ordinance regulating the operation of motor vehicles on highways shall forward, within 5 days, to the
department a record of the conviction or forfeiture of bail, not vacated, of any person in the court for a
violation of any sueh motor vehicle laws, other than regulations governing standing or parking, and may
recommend the suspension of the driver’s ficense of the person se convicted. The court may also
recommend that the department issue a restricted probationary license on the condition that the individual
comply with the requirement that ke the person attend and complete an alcohol information course as
provided in 64+-8-71+4-and-61-8-722 [section 9]. The department shall issue a restricted probationary license
unless the person etherwise is not entitled to a Mantana driver’s license. Upon issuance of a probationary
license, the licensee is subject to the restrictions set forth thereea and may not operate a vehicle in violation
of those restrictions,

{3) Any court or other agency of this state, or a subdivision thereef of the state, which that has
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jurisdiction to take any acticn suspending, revoking, or otherwise limiting a license to drive shall report amy
sueh the action and the adjudication upon which it is based to the department within 5 days on forms
furnished by the department.

(4) A tribal court of a federally recognized Indian reservation may report convictions under tribal

law or requlation requlating the operation of motor vehicies to the department for recording purposes under

this chapter. Convictions under federal law or requiations governing the operation of motor vehicles on

federal enclaves may also be reported_to the department under this section.”

NEW SECTION. Section 9. Driving under influence of alcohol or drugs -- driving with excessive

alcohol concentration -- alcohol information course required. (1} (a} In addition to the punishments provided
in 61-8-714 and 61-8-722, regardless of disposition, a defendant convicted of a violation of 61-8-401 or
61-8-406 shall complete an alcohol information course at an alcohol treatment program approved by the
department of public health and human services, which may include alcohol or drug treatment, or both.

{b} As long as the alcohol information course is approved as provided in this section and the
treatment is provided by a certified chemical dependency counselor, the defendant may attend the
information course and treatment program of the defendant’s choice. The treatment provided to the
defendant at a treatment program must be at a level appropriate to the defendant’s alcohol or drug probiem,
or bath, as determined by a certified chemical dependency counselor pursuant to diagnosis and patient
placement rules adepted by the department of public health and human services. Upon determination, the
court shall order the defendant’s appropriate level of treatment. If more than one counselor makes a
determination as provided in this subsection, the court shall order an apprapriate level of treatment based
upon the determination of one of the counselors.

{c) Each counselor praviding education or treatment shall, at the commencement of the education
or treatment, notify the court that the defendant has been enrolled in an atcohol information course or
treatment program. If the defendant fails to attend the information course or treatment program, the
counselor shall notify the court of the failure.

(d) A court or counselor may not require attendance at a self-help program other than at an "open
meeting” as that term is defined by the self-help program. A defendant may voluntarily participate in
self-help programs.

(2) Alcohol or drug treatment, or both, must be ordered for a first-time offender convicted of a
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violation of 61-8-40% or 61-8-406 upon a finding of chemical dependency made by a certified chemical
dependency counselor pursuant to diagnosis and patient placement rules adopted by the department of
public health and human services.

{3} {a) On conviction of a second or subsequent offense under 61-8-714 or 61-8-722 for a viotation
of 61-8-401 or §1-8-406, in addition to the punishment provided in 61-8-714 or 61-8-722, regardless of
disposition, the defendant shall complete an alcohol information course at an alcohol treatment program
approved by the department of public heaith and human services, which must include alcoho! or drug
treatment, or both.

(b) (Y On a second or subsequent conviction, the treatment prograrn provided for in subsection
{1} must be followed by monthly monitoring for a period of at least 1 year from the date of admission to
the program.

{iiy If a defendant fails to comply with the monitoring program imposed under subsection (3}b] (),
the court shall revoke the suspended sentence, impose any remaining portion of the suspended sentence,

and may include additional monthly monitering for up to an additional 6 months.

NEW SECTION. Section 10. Driving under influence of alcohol or drugs -- driving with excessive
alcohol cancentration -- forfeiture of vehicle. (1) On the third or subseguent conviction of a violation of
61-8-4C1 or 61-8-408, the court, in addition to the punishments prov‘ided in 61-8-714 and 61-8-722 and
any other penalty imposed by law, shall order the motor vehicle owned and operated by the person at the
time of the offense to be seized and subjected to the procedure provided under 61-8-421.

(2) A vehicle used by a person as a common carrier in the transaction of business as a common
carrier is not subject to forfeiture unless it appears that the owner or other person in charge of the vehicle
consented to or was privy to the violation. A vehicle may not be forfeited under this section for any act or
omission established by the owner to have been committed or omitted by a person other than the owner
while the vehicfe was unlawfully in the possession of a person other than the owner in vioiation of the
criminal laws of this state or the tUnited States.

(3) Forfeiture of a vehicle encumbered by a security interest is subject to the secured person’s
interest if the person did not know and could not have reasanably known of the unlawful possession, use,

or other act on which the forfeiture is scught.
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NEW SECTION. Section 11. Driving under influence of alcohol or drugs -- driving with excessive
alcohol concentration -- conviction defined -- place of imprisonment -- home arrest -- exceptions -- deferral
of sentence not allowed. {1} {a) For the purpose of determining the number of cbnvictions under 61-8-714
or 61-8-722 for a violation of 61-8-401 or 61-8-406, "conviction” means a final conviction, as defined in
45-2-101, in this state; conviction for a violation of a similar statute or regulation in another state, a federal
enclave, or a federally drecognized Indian reservation; or a forfeiture of bail or collateral deposited to secure
the defendant’s appearance in court in this state, another state, a federal enclave, or a federally recognized
Indian reservation, which forfeiture has not been vacated.

(b) An offender is considered to have been previously convicted for the purposes of sentencing if
less than 5 years have elapsed between the commission af the present affense and a previous conviction,
unless the offense is the offender’s fourth or subseguent offense, in which case all previous convictions
must be used for sentencing purposes. '

(c} A previous conviction under 61-8-714 or 61-8-722 for violation of 61-8-401 or 61-8-406 may
be counted for purposes of determining the number of a subsequent conviction for violation of either
61-8-401 or 61-8-406.

{2) The court may order that a term of imprisonment imposed under 61-8-714 or 61-8-722 be
served in another facility made available by the county and approved by the sentencing court. The
defendant, if financially able, shall bear the expense of the imprisonment in the facility. The court may
impose restrictions on the defendant’s ability to leave the premises of the facility and require that the
defendant follow the rules of that facility. The facility may be, but is not required to be, a community-based
prerelease center as provided for in 53-1-203. The prerelease center may accept or reject a defendant
referred by the sentencing court.

{3} Subject to the limitations set forth in 61-8-714 and 61-8-722 concerning minimum periods of
imprisonment, the court may order that a term of imprisonment imposed under either section be served by
imprisonment under home arrest, as provided in Title 46, chapter 18, part 10.

{4) A court may not defer impasition of sentence under 61-8-714 or 61-8-722.

{5) The provisions of 61-2-107, 61-2-302, 61-5-205(2), and 61-5-208(2), relating to suspensicn
and revocation of driver's licenses and later reinstatement of driving privileges, apply to any conviction

under 61-8-714 or 61-8-722 for a violation of 61-8-401 or 61-8-406.
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1 NEW SECTION. Section 12. Codification instruction, jSections 9, 10, and 11} are intended to be
2 cadified as an integral part of Title 61, chapter 8, part 7, and the provisions of Title 61, chapter 8, part 7,
3 apply to [sections 9, 10, and 11].
4
5 NEW SECTION. Section 13. Applicability. [This act] applies to offenses committed on or after
6 October 1, 1997,
7 -END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for HB0559, as introduced

DESCRIPTICON OF PROPOSED LEGISLATION:
A bill generally revising and recedifying penalty laws relating to alcochol or drugs and
driving-related cffenses.

ASSUMPTIONS:

1. This bill provides that tribal courts may report DUI/BAC convictions to the
Department of Justice (DOJ). As a result, the DOJ will process additional driver
license suspensions and subsequent reinstatements.

2. The DOJ estimates that 210 additional driver licenses will be reinstated in FY99 and

160 in FY98 (210 x 75%) as a result of this bill. Each reinstatement will pay $100
to the general fund, of which half will go to counties to help fund approved DUI
programs. Estimated additicnal revenue is 516,000 in FY98 and $21,000 in FY99.

3. The Highway Patrol pays incarceration costs for their DUI convictions. The impact
of mandating that at least 1 to 2 days must be spent in the county jail has no
impact since the Patrol would pay whether the court order was a house arrest or time
in the county jail.

Isc
Fyss FY99

Department of Justice: ifference Difference
Expenditures:
Grants to counties (01) $8,000 $10,500
Revenues:
DUI Reinstatement (01) $16,00¢C $21,000

et ct on Fund Balance: (revenue minus expense)
General fund {(01) $8,000 $10,500
EFFECT ON v S TURES:

Authorized county DUI programs would receive approximately an additional $8,000 in FY98
and $10,500 in FY99.

DA LEWIS, UDGET DIRECTOR DATE DUANE GRIMES, PRIMARY SPONSOR DATE

Office of Budget and Program Planning
Fiscal Note for HBO559, as introduced
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APPROVED BY SELECT
COMMITTEE ON CORRECTIONS

HOUSE BILL NO. 559
INTRODUCED BY GRIMES, CLARK

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND RECODIFYING PENALTY LAWS
RELATING TO ALCOHOL OR DRUGS AND DRIVING-RELATED OFFENSES; PROVIDING ON SECOND OR
SUBSEQUENT CONVICTIONS, THAT THE REMAINING PORTION OF A PREVIOUSLY SUSPENDED
SENTENCE MAY BE IMPOSED IF A DEFENDANT FAILS TO COMPLETE MONTHLY MONITORING
FOLLOWING A TREATMENT PROGRAM AND THAT 6 MONTHS’ ADDITIONAL MONITORING MAY BE
IMPOSED; DELETING THE REQUIREMENT THAT DRIVING UNDER THE INFLUENCE OR EXCESSIVE
ALCOHOL CONCENTRATION VIOLATIONS BE CONSIDERED CONFIDENTIAL CRIMINAL JUSTICE
INFORMATION UPON PASSAGE OF b YEARS WITHOUT SUBSEQUENT CONVICTION; RECOGNIZING
CONVICTIONS FROM TRIBAL COURTS OR FEDERAL ENCLAVES FOR THE PURPOSE OF DETERMINING
NUMBER OF PRIOR CONVICTIONS AND MAINTAINING INDIVIDUAL DRIVING RECORDS; AMENDING
SECTIONS 46-18-201, 61-8-401, 61~8-406, 61-8-421, 61-8-422,61-8-714,61-8-722, AND61-11-101,
MCA; AND PROVIDING AN APPLICABILITY DATE.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 46-18-201, MCA, is amended to read:

“46-18-201. {Temporary) Sentences that may be imposed. (1) Whenever a person has been found
guilty of an offense upon a verdict or a ptea of guilty, the court may:

{a} defer imposition of sentence, except as provided in 81-8-41+4-and-81-8-722 [section 11] for
sentences for driving under the influence of alcohol or drugs or as provided in 61-6-304, for a period,
except as otherwise provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3
yvears for any felony. The sentencing judge may impose upon the defendant any reasonable restrictions or
conditions during the period of the deferred imposition. Reasonable restrictions or conditions may include:

(i} jail base release;

{ii} jail time not exceeding 180 days;

{iii) conditions for probation;

{iv) payment of the costs of confinement;

“Legisiative
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(v) payment of a fine as provided in 46-18-231;

(vi} payment of costs as provided in 46-18-232 and 46-18-233;

(vii) payment of costs of court-appointed counsel as provided in 46-8-113;

(viii) with the approvat of the facility or program, an order that the offender be placed in a
c;)mmunity corrections facility or program as provided in 53-30-321;

{ix) community service;

{x) hame arrest as provided in Title 46, chapter 18, part 10;

{xi) any other reasonable conditions considered necessary for rehabilitation or for the protection of
society;

(xii) payment of expenses for use of a judge pro tempore or special master as provided in 3-b-116;
or

(xiti} any combination of the restrictions or conditions in subsections (1)(a}(i) through (1)(a}(xii).

{b) suspend execution of sentence for a period up to the maximum sentence allowed or for a period
of & manths, whichever is greater, for each particular offense. The sentencing judge may impose on the
defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable
restrictions or conditions may include any of those listed in subsection (1){a}).

(c) impose a fine as provided by law for the offense;

(d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed
counsel as provided in 46-8-113;

(8} impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit
the defendant toe the department of corrections for placement in an appropriate correctional institution or
program;

{fi with the approval of the facility or program, order the offender to be placed in a community
corrections facility or program as provided in 53-30-321; or

(g) impose any combination of subsections (1){b} through (1){f}.

{2) In addition to any penalties imposed pursuant to subsection (1), if the court finds that the victim
of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim
as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay
restitution, then it may impose, in addition to any cther sentence, community service under 46-18-241,

{3) If a financial obligation is imposed as a condition under subsection (1)(a), sentence may be
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deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for
a felony, regardless of whether any other conditions are imposed.

{4) If any restrictions or conditions imposed under subsection {1){a) or (1){b) are vigiated, the court
shall consider any elapsed time and either expressly allow part or all of it as a ¢redit against the sentence
or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be
allowed for jail or home arrest time already served.

{6} Except as provided in 45-9-202 and 46~18—222,' the imposition or execution of the first 2 years
of a sentence of imprisonment imposed under the following sections may not be deferred or suspended:
45-5-103,45-5-202(3) relatingto aggravated assault, 45-5-302(2), 45-5-303(2},45-5-401({2}, 45-5-502(3),
45-5-503(2) and (3), 45-9-101(2}, (3), and (5){d}, 45-9-102(4), and 45-2-103(2).

(6) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence
of imprisonment imposed under 45-5-102 may not be deferred or suspended.

{(7) Except as provided in 46-18-222, imposition of sentence in a felony case may nat be deferred
in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the
sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
suspended.

(8) If the victim was less than 16 years old, the imposition or execution of the first 30 days of a
sentence of imp‘risonment imposed under 45-5-603, 45-5-504, 45-5-505, or 45-5-507 may not be deferred
or suspended. Section 46-18-222 does not appiy to the first 30 days of the imprisonment.

(9} tnimposing a sentence an a defendant convicted of a sexual or vioient offense as defined in
46-23-502, the court may not waive the registration requirement provided in 46-18-254, 46-18-255, and
Title 46, chapter 23, part 5.

(10} A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to
imprisonment in the state prison shall enroll in the educational phase of the prison’s sexual offender
program.

(11) In sentencing a nonviolent felony offender, the court shall first consider alternatives to
imprisonment of the offender in the state prison, including placement of the offender in a community
corrections facility or program. In considering alternatives to imprisonment, the court shall examine the
sentencing criteria contained in 48-18-225, If the offender is subsequently sentenced to the state prison

or the women’s correctional system, the court shall state its reasons why alternatives to imprisonment were
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not selected, based on the criteria contained in 46-18-225.

46-18-201. (Effective July 1, 1997} Sentences that may be imposed. (1) Whenever a person has
been found guilty of an offense upon a verdict or a plea of guilty, the court may:

(a) defer imposition of sentence, except as provided in 83-8-/414-and-61-8-722 [section 11] for
sentences for driving under the influence of alcohol or drugs or as provided in 61-6-304, for a period,
except as otherwise provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3
years for any felony. The sentencing judge may impose upon the defendant any reasonable restrictions or
conditions during the period of the deferred imposition. Reasonable restrictions or conditions may include:

{i) jail base release;

(i} jail time not exceeding 180 days;

{ili} conditions for probation;

{iv) payment of the costs of confinement;

(v) payment of a fine as provided in 48-18-231;

{vi) payment of costs as provided in 46-18-232 and 46-18-233;

{vii) payment of costs of court-appointed counsel as provided in 46-8-113;

{viii) with the approval of the facility or program, an order that the offender be placed in a
community corrections facility or program as provided in 53-30-321;

(ix) community service;

{x) home arrest as provided in Title 46, chapter 18, part 10;

{xi) any other reasonable conditions considered necessary for rehabilitation or for thg protection of
society;

(xii} payment of expenses for use of a judge pro tempore or special master as provided in 3-5-116;
or

(xiii} any combination of the restrictions or conditions in subsections (1}(a)(i) through (1){a)(xii).

{b) suspend execution of sentence for a period up to the maximum sentence allowed or for a period
of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the
defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable
restrictions or conditions may include any of those listed in subsection {1}{a).

(c) impose a fine as provided by law for the offense;

(d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed
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counsel as provided in 46-8-113;

(e} impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit
the defendant to the department of corrections for placement in an appropriate correctional institution or
pragram;

{f) with the approval of the facility or program, order the offender to be placed in a community
corrections facility or program as provided in 53-30-321; or

{g) impase any combination of subsections (1)(b} through (1){f).

{2} In addition to any penalties imposed pursuant to subsection (1}, if the court finds that the victim
of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim
as provided in 46-18-241 through 46-18-249. {f the court determines that the defendant is unable to pay
restitution, then it may impose, in addition to any other sentence, community service under 46-18-241.

{3) If a financial obligation is imposed as a condition under subsectian {1}{a}, sentence may be
deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for
a felony, regardless of whether any other conditions are imposed.

{(4) If any restrictions or conditions imposed under subsection {1}(a} or (1}(b) are violated, the court
shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence
6r reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be
aliowed for jail or home arrest time already served.

{5} Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years
of a sentence of imprisonment imposed under the following sections may not be deferred or suspended:
45-5-103, 45-5-202(3) relatingto aggravated assault, 45-5-302(2),45-5-303(2),45-5-401(2),45-5-502(3},
45-5-503(2) and {3), 45-9-101(2}, (3}, and {5){d), 45-9-102(4), and 45-2-103(2}.

{6} Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence
of imprisonment imposed under 45-5-102 may not be deferred or suspended.

(7) Except as provided in 46-18-222, impaosition of sentence in a felony case may not be deferred
in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the
sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
suspended.

(8) If the victim was less than 16 years old, the imposition or execution of the first 30 days of a

sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deferred
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or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment.

(9) Inimposing a sentence on a defendant convicted of a sexual or violent offense as defined in
46-23-502, the court may not waive the registration requirement provided in 46-18-254, 46-18-255, and
Title 46, chapter 23, part 5.

{10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to
imprisonment 'in the state prison shall enroil in and complete the educational phase of the prison’s sexual
offender program.

{11} In sentencing a nonviolent felony offender, the court shall first consider alternatives to
imprisonment of the offender in the state prison, including placement of the offender in a community
corrections facility or program, In considering alternatives to imprisonment, the court shall examine the
sentencing criteria contained in 46-18-225. If the offender is subsequently sentenced to the state prison
or the women'’s correctional system, the court shall state its reasons why alternatives to imprisonment were
not selected, based on the criteria contained in 46-18-225.

{12) Except as provided in 46-18-222, aprovision of this section that conflicts with 46-18-219 does

not apply to a person sentenced under 46-18-219."

Section 2. Section 61-8-401, MCA, is amended to read:
"61-8-401. Persons under the influence of alcohol or drugs. (1) It is unlawful and punishable as

provided in 61-8-714, and 61-8-723_[sections 9, 10, and 11] [SECTION 13] for any person who is under

the influence of:

{a) alcohol to drive or be in actual physical control of a vehicle upon the ways of this state open
to the public;

(b) a dangerous drug to drive or be in actual physical control of a vehicle within this state;

{c) any other drug to drive or be in actual physical control of a vehicle within this state; or

{d) alcohcl and any dangerous or other drug to drive or be in actual physical contre! af a vehicle
within this state.

{2} The fact that any person charged with a violation of subsection (1} is or has been entitled to
use alcohol or sseh a drug under the Iawé of this state does not constitute a defense against any charge
of violating subsection (1).

(3) "Under the influence" means that as a result of taking into the body alcohol, drugs, or any
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combination thersef of alcohol and drugs, a person's ability to safely operate a motor vehicle has been

diminished.

{(4) Upon the trial of any civil or criminal action or proceeding arising out of acts alleged to have
been committed by any person driving or in actual physical control of a vehicle while under the influence
of alcohol, the concentration of alcohol in the person at the time alleged, as shown by analysis of the
person’s blood, urine, or breath, shall give rise to the following inferences:

{a) If there was at that time an alcohoi concentration of 0.05 or less, it may be inferred that the
person was not under the influence of alcohol.

{b) If there was at that time an alcohol concentration in excess of 0.05 but less than 0.10, that
fact skall may not give rise to any inference that the person was or was not under the influence of alcohol
but e4sh the fact may be considered with other competent evidence in determining the guilt or innocence
of the person.

(_c) If there was at that time an aicohol concentration of 0.10 or more, it may be inferred that the
person was under the influence of alcohol. The inference s rebuttable.

{8) The provisions of subsection (4) do not limit the introduction of any other competent evidence
bearing upon the issue of whether the person was under the influence of alcohol, drugs, or & any

combination of the-twe alcohol and drugs.

{6) Each municipality in this state is given authority to enact 61-8-406, 61-8-408, 61-8-714,
61-8-722, [sections 9, 10, and 11] [SECTION 13] and subsections (1) through {b) of this section, with the

word "state" in 61-8-406 and subsection {1) of this section changed to read "municipality”, as an ordinance
and is given jurisdiction of the enforcement of the ordinance and of the imposition of the fines and penalties

thorain provided in those sections.

{7) Absolute liability as provided in 45-2-104 will be imposed for a violation of this section.”

Section 3. Section 61-8-406, MCA, is amended to read:
"61-8-406. Operation of vehicle by a person with alcohol concentration of 0.10 or more. It is

untawful and punishable as provided in 61-8-722 and, 61-8B-723,_[sections 9, 10, and 11] [SECTION 13}

for any person to drive or be in actual physical control of a vehicle upon the ways of this state open to the
public while the person’s alcohol concentration, as shown by analysis of the person’s blood, breath, or

urine, is 0.10 or more. Absolute liability as provided in 45-2-104 will be imposed for a violation of this
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section."

Section 4. Section 61-8-421, MCA, is amended to read:

"61-8-421. Forfeiture procedure. (1} A motor vehicle forfeited under 64-6-212—63-8-14—or
61-8-722 [section 10] must be seized by the arresting agency within 10 days after the conviction and
disposed of as provided in Title 44, chapter 12, part 2. Except as provided in this section, the provisions
of Title 44, chapter 12, part 2, apply to the extent applicable.

(2} Forfeiture proceedings under 44-12-201(1) must be instituted by the arresting agency within
20 days after the seizure of the motor vehicle.

(3) For purposes of 44-12-203 and 44-12-204, there is a rebuttable presumption of forfeiture. The
owner of the motor vehicle may rebut the presumption by proving a defense under 83-8-714{3HbHiil-o+
61-8-722{3H4bHid [section 10{2)] or by proving that the owner was not convicted of a sesend—er
subsequenteffense-underB1-b-212-erota third or subsequent offense under 61-8-401 ar 61-8-4086. It is
not a defense that the convicted person owns the rnotor vehicle jointly with another person.

(4) {(a} For purposes of 44-12-206, the proceeds of the sale of the motor vehicle must be
distributed first to the holders of security interests who have presented proper proof of their ciaims, up te
the amount of the interests or the amount received from the sale, whichever is less, and the remainder to
the general fund of the arresting agency.

(b) A holder of a security interest may petition the sentencing court for transfer of title to the motor
vehicle to the holder of the security interest if the secured interest is equal to or greater than the estimated
value of the motor vehicle.

(6) Actions the court may take under 44-12-205(3) to protect the rights of innocent persons
include return of the motor vehicle without a sale to an owner who is unable to present an adequate

defense under this section but is found by the court to be without fault.”

Section 5. Section 61-8-422, MCA, is amended to read:
"61-8-422. Prohibition on transfer, sale, or encumbrance of vehicles subject to seizure or forfeiture

-- penalty. (1} It is unlawful for the owner of a vehicle subject to actions—under 61-6-212(3} or (B} seizure
under 61-5-212 or seizure and forfeiture under 64-8-234 or 61-8-3422 [section 10] to transfer, sell, or

encumber the owner's interest in that vehicle from the time of the owner’s arrest or the filing of the
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underlying charge until the time that the underlying charge is dismissed, the owner is acquitted of the
underlying charge, the issue of seizure or forfeiture is resolved by the sentencing court, or the underlying
charge is otherwise terminated.

{2} The prohibition against transfer of title may not be stayed pending the determination of an
appeal from the conviction on the underlying charge.

{3} A person who violates this section is guilty of a felony and upon conviction shall be imprisoned

in the county jail for not more than 2 years, fined an amount not more than $20,000, or both."

Section 6. Section 61-8-714, MCA, is amended to read:

"61-8-714. Penalty for driving under influence of alcohol or drugs. (1) Exceptas-provided—in
subsections{8)-and{B—a A person convicted of a violation of 61-8-401 shall be punished by imprisonment
ia-the-sounty-jai for not less than 24 consecutive hours or more than 60 days and shall be punished by a

fine of not less than $100 or more than $500. The initial 24 hours of the imprisonment term must be served

in the county jail and may not be served under_home arrest. The imprisonment sentence may not be

suspended unless the judge finds that the imposition of the imprisonment sentence will pose a risk to the
defendant’s physical or mental well-being. _

(2) Excepios-provided-h-subsaction{B)l—on On a second conviction, the person shall be punished
by a fine of not less than $300 or more than $500 and by imprisonment for not less than 7 daysatleast
48 hours—efwhish-must—bo—corved-corsacutively; or more than 6 months. At least 48 hours of the

imprisonment term must be served consecutively in the county jail and may not be served under home

arrest, Except—as—providedin-subsestion-{8—3 Three days of the imprisonment sentence may not be

suspended unless the judge finds that the imposition of the imprisonment sentence will pose a risk to the

defendant’s phye=ical or mental well-being.

(3) {a} Except-asprovidedinsubsastien{8l—en On the third conviction, the person shall be
punished by imprisonment for a term of not less than 30 days—atleast-48-houre-ofwhich-musti-ba-cerved
sensecutivelyy or more than 1 year and by a fine of not less than $500 or mare than $1,000. At least 48

hours of the imprisonment term must be served consecutively in the county jail and may not be served

execution of the first 10 days of the imprisonment sentence wapesedtor—a—third-otfonce-that-ocourred
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(4) On the fourth or subsequent conviction, the person is guilty of a felony offense and shall be

—_
w

punished [by imprisonment for a term of not less than 1 year or more than 10 years and by a fine of not
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less than $1,000 or more than $10,000] [AS PROVIDED IN SECTION 13]. Except-as-provided-insubsection
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impesed-undarthis-subsection-the The imposition or execution of the first 6 months of the imprisonment

sentence imposed for a fourth or subseqguent offense may not be suspended.
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Section 7. Section 61-8-722, MCA, is amended to read:

"61-8-722. Penalty for driving with excessive alcohol concentration. (1) Except-as—providedin
subsection{8)—a A person convicted of a violation of 61-8-406 shall be punished by imprisonment tor not
maore than 10 days and shall be punished by a fine of not less than $100 or more than $500.

(2} Excepi-as-provided-in-subsesticn{3—er On a second conviction of a violation of 61-8-406,

the person shall be punished by imprisonment for not less than 48 consecutive hours, to be served in the

county jail and not on home arrest, or more than 30 days and by a fine of not less than $300 or more than

$500.
(3) {8} Excoptasprovidedinsubsection{8}-on On a third conviction of a viclation of 61-8-4086,

the person shall be punished by imprisonment for not less than 48 consecutive hours, 1o be served in the

county jail and not an home arrest, or more than 6 months and by a fine of not less than $500 or more than

$1,000.
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(4) On the fourth or subsequent conviction, the persan is guilty of a felony offense and shall be
punished by imprisonment for a term of not less than 1 year or more than 10 years and by a fine of not less

than $1.00C or more than $10,000.

imposition or execution of the first 6 months of the imprisonment sentence imposed for a fourth or

subsequent offense may not be suspended.
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Section 8. Section 61-11-101, MCA, is amended to read:

"61-11-101. Report of convictions and suspension or revocation of driver's licenses -- surrender
of licenses, (1) Whenever any person is convicted of any offense for which chapter 5 makes mandatory
the suspension or revocation of the driver’s license of the person by the department, the court in which
sush the conviction is had shall require the surrender to it of all driver’s licenses then held by the person
&6 convicted. The court shall thereupen, within 5 days, forward the license to the department and at the
same time forward a record of sueh the conviction to the department, providing that it sush the person
does not possess a driver’s license the court shall se indicate that fact in its report to the department.

{2) Every court having jurisdiction over offenses committed under any act of this state or municipal
ordinance regulating the operation of motor vehicles on highways shall forward, within 5 days, to the
department a record of the conviction or forfeiture of bail, not vacated, of any person in the court for a
violation of any sueh motor_vehicle laws, other than regulations governing standing or parking, and may
recommend the suspension of the driver's license of the person se convicted. The court may also
recommend that the department issue a restricted probationary license on the condition that the individual
comply with the requirement that ke the person attend and complete an alcohol information course as
provided in 84+-8-/14-and-61-8-722 [section 9]. The department shall issue a restricted probationary license
unless the person etherwuss is not entitled to a Montana driver’s license. Upon issuance of a probationary

license, the licensee is subject to the restrictions set forth therees and may not aperate a vehicle in violation
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of those restrictions.

{3) Any court or other agency of this state, or a subdivision thersof of the state, which that has
jurisdiction ta take any action suspending, revoking, or otherwise limiting a license to drive shall report aay
sueh the action and the adjudication upon which it is based to the department within 5 days on forms
furnished by the department.

(4) A tribal court of a federally recognized Indian reservation may report convictions under tribal

law or requlation requlating the operation of motor vehicles to the department for recording purposes under

this chapter. Convictions under federal law or requlations governing the operation of motor vehicles on

federal enclaves may also be reported to the department under this section.”

NEW SECTION. Section 3. Driving under influence of alcohol or drugs -- driving with excessive
alcohol concentration -- alcohol information course required. {1} (a} In addition to the punishments provided

in 61-8-714 and 61-8-722 [AND SECTION 13], regardless of disposition, a defendant convicted of a

violation of 61-8-401 or 61-8-406 shall complete an alcohol information course at an alcohol treatment
program approved by the department of public health and human services, which may include alcohol or
drug treatment, or both.

(b} As long as the alcohol information course is approved as provided in this section and the
treatment is provided by a certified chemical dependency counselor, the defendant may attend the
informatian course and treatment program of the defendant's choice. The treatment provided to the
defendant at a treatment program must be at a level appropriate to the defendant’s alcohol or drug problem,
or both, as determined by a certified chemical dependency counselor pursuant to diagnosis and patient
placement rules adopted by the department of public heaith and human services. Upon determination, the
court shall order the defendant’s appropriate level of treatment. If more than one counselor makes a
determination as provided in this subsection, the court shall order an appropriate level of treatment based
upon the determination of one of the counselors,

{c) Each counselor providing education or treatment shall, at the commencement of the education
or treatment, notify the court that the defendant has been enrolled in an alcohol information course or
treatment program. {f the defendant fails to attend the information course or treatment program, the
counselor shall notify the court of the failure. 7

{d) A court or counselor may not require attendance at a self-help program other than at an "open
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meeting" as that term is defined by the self-help program. A defendant may voluntarily participate in
self-help programs.

{2) Alcohol or drug treatment, or both, must be ordered for a first-time offender convicted of a
violation of 61-8-401 or 61-8-406 upbn a finding of chemical dependency made by a certified chemical
dependency counselar pursuant to diagnosis and patient placement rules adopted by the department of
public health and human services.

{3) {a) Onconviction of a second or subsequant offense under 61-8-714 or 61-8-722 for a violation
of 61-8-401 or 61-8-406, in addition to the punishrnent provided in 61-8-714 or §1-8-722, regardiess of
disposition, the defendant shall complete an alcohol information course at an alcohol treatment program
approved by the department of public health and human services, which must include alcohol or drug
treatment, or both.

(b} (i} On a second or subsequent conviction, the treatment program provided for in subsection
(1) must be followed by monthly monitoring for a period of at least 1 year from the date of admission to
the program.

(i} If a defendant fails to comply with the monitoring program imposed under subsection (3)(b}(i},
the court shall revoke the suspended sentence, impose aﬁy remaining portion of the suspended sentence,

and may include additional monthly monitoring for up to an additional 6 months.

NEW SECTION. Section 10. Driving under influence of alcohol or drugs -- driving with excessive

alcchol concentration -- forfeiture of vehicle. {1) Cn the third or subsegquent conviction ¢f a violation of
61-8-401 or 61-8-406, the court, in addition to the punishments provided in 61-8-714 and 61-8-722 and
any other penalty imposed by law, shall order the motor vehicle owned and operated by the person at the
time of the offense to be seized and subjected to the procedure provided under 61-8-421.

(2) A vehicle used by a person as a comman carrier in the transaction of business as a common
carrier is not subject to forfeiture unless it appears that the owner or other person in charge of the vehicle
consented to or was privy to the violation. A vehicle may not be forfeited under this section for any act or
omission established by the owner to have been committed or omitted by a person other than the owner
while the vehicle was unlawfully in the possession of a person other than the owner in violation of the

criminal laws of this state or the United States.

(3) Forfeiture of a vehicle encumbered by a security interest is subject to the secured person's
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interest if the person did not know and could not have reasonably known of the unlawful possession, use,

or other act on which the forfeiture is sought.

NEW SECTION. Section 11. Driving under influence of alcohol or drugs -- driving with excessive
alcohol concentration -- conviction defined -- place of imprisanment -- home arrest -- exceptions -- deferral
of sentence not allowed. (1) (3} For the purpose of determining the number of convictions under 61-8-714
or 61-8-722 for a violation of 61-8-401 or 61-8-406, "conviction" means a final conviction, as defined in
45-2-101, in this state; conviction for a violation of a similar statute or regulation in another state, a federal
enclave, or a federally recognized Indian reservation; or a forfeiture of bail or collateral deposited to secure
the defendant’s appearance in court in this state, another state, a federal enclave, or a federally recognized
Indian reservation, which forfeiture has not been vacated.

{b} An offender is considered to have been previously convicted for the purposes of sentencing if
less than b years have elapsed between the commission of the present offense and a previous conviction,
unless the offense is the offender’s fourth or subsequent offense, in which case all previcus convictions
must be used for sentencing purposes.

{c} A previous conviction under 61-8-714 or 61-8-722 for violation of 61-8-401 or 81-8-406 may
be counted for purposes aof determining the number of a subsequent conviction for violation of either
61-8-401 or 61-8-408.

{2} [EXCEPT AS PROVIDED IN SECTION 13] The court may order that a term of imprisonment

imposed under 61-8-714 or 61-8-722 be served in another facility made available by the county and
approved by the sentencing court. The defendant, if financially able, shall bear the expense of the
imprisonment in the facility. The court may impose restrictions on the defendant’s ability to leave the
premises of the facility and require that the defendant follow the rules of that facility. The facility may be,
but is not required to be, a community-based prerelease center as provided for in 53-1-203. The prerelease
center may accept or reject a defendant referred by the sentencing court.

(3) Subject to the limitations set forth in 61-8-714 and 61-8-722 concerning minimum periods of
imprisonment, the court may order that a term of imprisonment imposed under either section be served by
imprisonment under home arrest, as provided in Title 48, chapter 18, part 10.

{4) A court may not defer imposition of sentence under 61-8-714 or 61-8-722 [OR SECTION 13].

{5) The provisions of 61-2-107, 61-2-302, 61-5-205(2), and 61-5-208(2), relating to suspension
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and revocation of driver’s licenses and later reinstatement of driving privileges, apply to any conviction

under 61-8-714 or 61-8-722 for a violation of 61-8-401 or 61-8-406.

NEW SECTION. Section 12. Codification instruction. {1) {Sections 9, 10, and 11] are intended

to be codified as an integral part of Title 61, chapter 8, part 7, and the provisions of Title 61, chapter 8,
part 7, apply to [sections 9, 10, and 11].
{2} IF[SECTIONS 13 AND 14] ARE EFFECTIVE, THEN THEY ARE INTENDED TO BE CODIFIED AS

AN INTEGRAL PART OF TITLE 681, CHAPTER 8, PART 7, AND THE PROVISIONS OF TITLE 61, CHAPTER

7 _PART 8, APPLY TO [SECTIONS 13 AND 14].

NEW SECTION. SECTION 13. COORDINATION. (1) (A) IFHOUSE BILL NO. 100 AND [THIS ACT]

ARE BOTH_PASSED AND APPROVED, THEN HOUSE BILL NOG. 100 IS VOID, THE BRACKETED

REFERENCES TO "SECTION 13" IN [THIS ACT] ARE EFFECTIVE, THE BRACKETED PHRASE REFERRING

TC THE TERM OF IMPRISONMENT AND A FINE FOR A FOURTH CONVICTION IN 61-8-714 1S VOID, AND

A NEW SECTION 13 1S ADDED TO [THIS ACT] THAT READS:

"NEW SECTION. Section 13. Driving under influence of alcohol or drugs -- driving with excessive
alcohol concentration -- penalty for fourth or subsequent offense. (1) {a) On the fourth or subsequent
conviction under 61-8-714 or 61-8-722 for a violation of 61-8-401 or 61-8-406, the person shall be
punished by imprisonment for a term of not {ess than 8 months or more than 13 months and by a fine of
not less than $1,000 [$1,500] or more than $10,000. The imposition or execution of the imprisonment

sentence imposed for a fourth or subsequent offense may not be suspended. The person is not eligible for

parole.

{b} The court shall:

(i} specify one of the following facilities as the place in which the initial term of imprisonment must
be served:

(A} a state prisan;

{B} a regional correctional facility;

(C) a county jail;

(D) a boot camp, provided the prior approval of the department of corrections has been obtained:;

(E} a prerelease center, provided the prior approval of the department of corrections has been
\ngﬂg:e -18 - HB 559
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{F) a state-approved public ar private treatment facility; or

{ii) sentence the person to the department of corrections for placement in an appropriate
carrectional institution or program.

(c} Following initial placement of a defendant in the facility specified by the court in accordance
with subsection {1)({b}{i}, the department of corrections may, at its discretion, place the offender in another
facility or program.

{2) {a) After serving the term of imprisonment imposed under subsection {1){a), the person shall
serve a supervised release term of not less than 1 year or more than 2 years. The release must be
supervised by the department of corrections, which may order all or any portion of the supervised release
term to be served under intensive supervision. The provisions of Title 46, chapter 23, part 10, relating to
probation, apply to the supervised release.

(b} The sentencing judge may impase upon the defendant any reasonable restrictions or conditions
during the period of supervised release. Reasonable restrictions or conditions may include:

(i} conditions for supervised release;

{ii) payment aof a fine as provided in 46-18-231;

(iii) payment of costs as provided in 46-18-232 and 46-18-233;

{iv) payment of costs of court-appointed counsel as provided in 46-8-113;

(vl community service;

{vi) any other reasonable restrictions or conditions considered necessary for rehabilitation or for the
protection of society; or

{vii} any combination of the restrictions or conditions listed in subsections {2} {b}(i) through (2){b)(vi).

(c) If a violation of the restrictions or conditions of the supervised release is established, the court
may continue the period of supervised relvease or may require the defendant to serve the remainder of the
supervised release sentence in one of the facilities set forth in subsection (1)(b). The court may credit the
remainder of the supervised release or the time to be served in a facility set forth in subsection {1)(b} with
all or part of the time already served on supervised release.

{3) The court shall order a person whd is financially able to pay the costs of imprisonment and
supervised release under this section and of the information course and treatment under {section 9]."

{b) If House Bill No. 100 and [this act] are not passed and approved, then the bracketed references

(Legisl.ative
yServices -19 - HB 559
v\gywsmn



55th Legislature HB0559.02

G AW N

~J

11
12
13
14

to "section 13" in [this act] are void.
{2} If House Bill No. 208 and [this actl are both passed and approved, then the bracketed amount

in [section 13] of [this act] is effective and a new section 14 is added to [this act] that reads:

"NEW SECTION. Section 14. Driving under influence of alcohol or drugs -- driving with excessive
alcohol concentration -- no suspension of fines -- cornmunity service as payment. (1} Except upon written
findings of extenuating and mitigating circumstances by the court, na fine imposed under 61-8-714,
61-8-722, or {section 13] against a defendant convicted of a violation of 61-8-401 or 61-8-406 may be
suspended.

{2) If the court determines that the person is unable to pay the fine, the court may sentence the

person to supervised community service.”

NEW SECTION. Section 14. Applicability. [This act] applies to offenses committed on or after
October 1, 1997.
-END-
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HOUSE BILL NO. 559
INTRODUCED BY GRIMES, CLARK

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND RECODIFYING PENALTY LAWS
RELATING TO ALCOHOL OR DRUGS AND DRIVING-RELATED OFFENSES; PROVIDING ON SECCND OR
SUBSEQUENT CONVICTIONS, THAT THE REMAINING PORTION OF A PREVIOUSLY SUSPENDED
SENTENCE MAY BE IMPOSED IF A DEFENDANT FAILS TO COMPLETE MONTHLY MONITORING
FOLLOWING A TREATMENT PROGRAM AND THAT 6 MONTHS’ ABDITIONAL MONITORING MAY BE
IMPOSED; DELETING THE REQUIREMENT THAT DRIVING UNDER THE INFLUENCE OR EXCESSIVE
ALCOHOL CONCENTRATION VIOLATIONS BE CONSIDERED CONFIDENTIAL CRIMINAL JUSTICE
INFORMATION UPON PASSAGE OF 5 YEARS WITHOUT SUBSEQUENT CONVICTION; RECOGNIZING
CONVICTIONS FROM TRIBAL COURTS OR FEDERAL ENCLAVES FOR THE PURPOSE OF DETERMINING
NUMBER OF PRIOR CONVICTIONS AND MAINTAINING INDIVIDUAL DRIVING RECORDS; AMENDING
SECTIONS 46-18-201,61-8-401, 61-8-406,61-8-421,61-8-422,861-8-714,61-8-722, AND61-11-101,
MCA; AND PROVIDING AN APPLICABILITY DATE.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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APPROVED BY COM OY
FINANCE & CLAIMS

HOUSE BILL NO. 559
INTRODUCED BY GRIMES, CLARK

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND RECODIFYING PENALTY LAWS
RELATING TQO ALCOHOL OR DRUGS AND DRIVING-RELATED QFFENSES; PROVIDING ON SECOND OR
SUBSEQUENT CONVICTIONS, THAT THE REMAINING PORTION OF A PREVIOUSLY SUSPENDED
SENTENCE MAY BE IMPOSED IF A DEFENDANT FAILS TO COMPLETE MONTHLY MONITORING
FOLLOWING A TREATMENT PROGRAM AND THAT 6 MONTHS’ ADDITIONAL MONITORING MAY BE
IMPOSED; DELETING THE REQUIREMENT THAT DRIVING UNDER THE INFLUENCE OR EXCESSIVE
ALCOHOL CONCENTRATION VIOLATIONS BE CONSIDERED CONFIDENTIAL CRIMINAL JUSTICE
INFORMATION UPON PASSAGE OF 5 YEARS WITHOUT SUBSEQUENT CONVICTION; RECOGNIZING
CONVICTIONS FRCM TRIBAL COURTS OR-FEDERAL-ENGLAMES FOR THE PURPOSE OF DETERMINING
NUMBER OF PRIOCR CONVICTIONS ANB-MAINTAIRINGINBIMBUAL-DRIMING-RECORDS; AMENDING
SECTIONS 46-18-201, 61-8-401, 61-8-406, 61-B-421, 61-8-422, 61-8-714, 61-8-722, AND 61-11-101,
MCA; AND PROVIDING AN APPLICABILITY DATE.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 46-18-201, MCA, is amended to read:

"46-18-201. (Temporary) Sentences that may be imposed. (1) Whenever a person has heen found
guilty of an offense upon a verdict or a plea of guilty, the court may:

(a) defer imposition of sentence, except as provided in §1-8-Z14-and-81-8-722 [section 11] for
sentences for driving under the influence of alcohol or drugs or as provided in 61-6-304, for a per'iod,
except as otherwise provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3
years for any felony. The sentencing judge may impose upon the defendant any reasonable restrictions or
conditions during the period of the deferred imposition. Reasonable restrictions or conditions may include:

li) jail base release;

(i} jail time not exceeding 180 days;

(iiiy conditions for probation;

(iv) payment of the costs of confinement;
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(v} payment of a fine as provided in 46-18-231;

{vi}) payment of costs as provided in 46-18-232 and 46-18-233;

{vii} payment of costs of court-appointed counsel as provided in 46-8-113;

(viii) with the approval of the facility or program, an order that the offender be placed in a
community corrections facility or program as provided in 53-30-321;

{ix} community service;

(x) home arrest as provided in Title 46, chapter 18, part 10;

(xi) any other reasonable conditions considered necessary for rehabilitation ar for the protection of
society;

(xii) payment of expenses for use of a judge pro tempore or special master as provided in 3-5-116;
or

{xiii) any combination of the restrictions or conditions in subsections {1){aj{i} through (1}(a)(xii).

(b} suspend execution of sentence for a period up to the maximum sentence allowed or for a period
of 8 months, whichever is greater, for each particular offense. The sentencing judge may impose on the
defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable
restrictions or conditions may include any of those listed in subsection (1){a).

(c) impose a fine as provided by law for the offense;

(d) require payment of costs as provided in 46-18-232 or payment of costs of court-appainted
counsel as provided in 46-8-113;

(e} impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit
the defendant to the department of corrections for placement in an appropriate correctional institution or
program;

{f) with the approval of the facility or program, order the offender to be placed in a community
corrections facility or program as provided in 563-30-321; or

(g} impose any combination of subsections (1)(b) through (1}{f).

(2) In addition to any penalties imposed pursuant to subsection (1), if the court finds that the victim
of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim
as provided in 46-18-241 through 46-18-249, If the court determines that the defendant is unable to pay
restitution, then it may impose, in addition fo any other sentence, community service under 46-18-241,

(3) If a financial obligation is imposed as a condition under subsection (1){a), sentence may be
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deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for
a felony, regardless of whether any other conditions are imposed.

{4) If any restriétions or conditions imposed under subsection (1}a) or (1){b) are violated, the court
shall consider any elapsed time and either expressiy allow part or all of it as a credit against the sentence
or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be
allowed for jail or home arrest time already served.

() Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 vears
of a sentence of imprisonment imposed under the following sections may not be deferred or suspended:
45—5~103,45-5-202(3)relatingtoaggravatedassault,45—5~302(2|,45~5~303(2),45-5-401(2),45~5~502(3),
45-5-503(2) and (3), 45-9-101(2), (3), and (5}(d), 45-9-102(4], and 45-9-103(2).

{6) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence
of imprisonment imposed under 45-5-102 may not be deferred or suspended.

{7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred
in the case of a defendant who has been convicted of a felony on a prior accasion, whether or not the
sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
suspended.

{B} If the victim was less than 16 years old, the imposition or execution of the first 30 days of a
sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deferred
or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment.

(9) In imposing a sentence on a defendant convicted of a sexual or violent offense as defined in
46-23-502, the court may not waive the registration requirement provided in 46-18-254, 46-18-255, and
Title 48, chapter 23, part 5.

(10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to
imprisonment in the state prison shall enroll in the educational phase of the prison’s sexual offender
program.

{11} In sentencing a nonviolent felony offender, the court shall first consider alternatives to
imprisonment of the offender in the state prison, including placement of the offender in a community
corrections facility or program. In considering alternatives to imprisonment, the court shall examine the
sentencing criteria contained in 46-18-225. If the offender is subsequently sentenced to the state prison

or the women's correctional system, the court shall state its reasons why alternatives to imprisonment were
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. not selected, based on the criteria contained in 46-18-225.

46-18-201. (Effective July 1, 1997) Sentences that may be imposed. {1) Whenever a person has
been found guilty of an offense upon a verdict or a plea of guilty, the court may:

fa}l detfer impasition of sentence, except as provided in 81-8-7214-and-81-8-722 [section 11] for
sentences for driving under the influence of alcohol or drugs or as provided in 61-6-304, for a period,
except as otherwise provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3
years for any felony. The sentencing judge may impose upon the defendant any reasonable restrictions or
conditions during the period of the deferred imposition. Reasonable restrictions or conditions may inciude:

(i) jail base release;

{ii) jail time not exceeding 180 days;

(iif) conditions for probation;

(iv} payment of the costs of confinement;

(v} payment of a fine as provided in 46-18-231;

(vi} payment of costs as provided in 46-18-232 and 46-18-233;

(vii) payment of costs of court-appointed counsel as provided in 46-8-113;

(viii) with the approval of the facility or program, an order that the offender be placed in a
community correctioné facility or program as provided in 53-30-321;

{(ix) community service;

(x) home arrest as provided in Title 46, chapter 18, part 10;

{xi} any other reasonable conditions considered necessary for rehabilitation or for the protection of
sgciety;

(xii) payment of expenses for use of a judge pro tempore or special master as provided in 3-5-1186;
or

{xiii) any combination of the restrictions or conditions in subsectiohs (1)(a)(i) through (1){a)(xii).

(b) suspend execution of sentence for a period up to the maximum sentence allowed or for a period
of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the
defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable
restrictions or conditions may include any of those listed in subsection (1)(a).

(¢} impose a fine as provided by law for the offense;

(d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed
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counsel as provided in 46-8-113;

(e} impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit
the defendant to the department of corrections for piacement in an appropriate correctional institution or
program;

(f) with the approval of the facility or program, order the offender to be placed in a community
corrections facility or program as provided in 53-30-321; or

{g) impose any combination of subsectians (1){b} through {1}(f).

(2) In addition to any penalties imposed pursuant to subsection (1), if the court finds that the victim
of the offense has sustained a pecuniary loss, thé court shall require payment of restitution to the victim

as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay

restitution, then it may impose, in addition to any other sentence, community service under 46-18-241.

(3) If a financial obligation is imposed as a condition under subsection {1}{a), sentence may be
deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for
a felony, regardless of whether any other conditions are imposed.

{4} If any restrictions or conditions imposed under subsection (1)(a) or {1)(b) are violated, the court
shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence
or reject all or part as a crédit. The court shall state its reasons in the order. Credit, however, must be
aliowed for jail or home arrest time already served.

{(6) Except as provided in 45-9-202 and 46-18-222, the impaosition or execution of the first 2 years
of a sentence of imprisonment imposed under the following sections may not be deferred or suspended:
45-5-103, 45-5-202(3) relating to aggravated assault, 45-5-302(2), 45-5-303(2),45-5-401(2),45-5-502(3),
45-5-503(2) and (3), 45-9-101(2), {3), and (5){d), 45-9-102(4}, and 45-9-103(2}.

(6) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence
of imprisonment imposed under 45-5-102 may not be deferred or suspended.

{7} Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred
in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the
sentence was imposed, imposition of the sentence was deferred, or executicn of the sentence was
suspended.

{8) If the victim was less than 16 years old, the imposition or execution of the first 30 days of a

sentence of imprisonment imposed under 45-5-503, 45-56-504, 45-5-505, or 45-5-507 may not be deferred
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or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment.

{9) In imposing a sentence on a defendant convicted of a sexual or viclent offense as defined in
46-23-5602, the court may not waive the registration requirement provided in 46-18-254, 46-18-255, and
Titie 46, chapter 23, part 5.

{10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to
imprisonment in the state prison shall enroll in and complete the educational phase of the prison’s sexual
offender program,

{11} In sentencing a nonviolent felony offender, the court shall first consider aiternatives to
imprisanment of the offender in the state prison, including placement of the offender in a community
corrections facility or program. In considering alternatives to imprisonment, the court shall examine the
sentencing criteria contained in 46-18-225. If the offender is subsequently sentenced to the state prisan
or the women's correctional system, the court shall state its reasons why alternatives to imprisonment were
not selected, based on the criteria contained in 46-18-225.

(12) Except as provided in 46-18-222, a provision of this section that conflicts with 48-18-219 does

not apply to a person sentenced under 46-18-219."

Section 2. Section 61-8-401, MCA, is amended to read:
"61-8-401. Persons under the influence of alcohol or drugs. (1) It is unlawful and punishable as

provided in 61-8-714, and 61-8-723, [sections 9, 10, and 11] [SECT!ON 13] for any person who is under

the influence of:

(a} alcohol to drive or be in actual physical control of a vehicle upon the ways of this state open
to the public;

(b} a dangerous drug to drive or be in actual physical cantrol of a vehicje within this state:

{¢) any other drug to drive or be in actual physical control of a vehicle within this state; or

(d) alcohol and any dangerous or other drug to drive or be in actual physical control of a vehicle
within this state.

{2) The fact that any person charged with a violation of subsection (1) is or has been entitled to

use alcohol or such a drug under the laws of this state does not constitute a defense against any charge

of violating subsection {1}.

{3} "Under the influence” means that as a result of taking into the body alcohol, drugs, or any
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~ combination thereef of alcohol and drugs, a person’s ability to safely operate a motor vehicle has been

diminished.

{4} Upon the trial of any civil or criminal action or proceeding arising out of acts alleged to have
been committed by any person driving or in actual physical control of a vehicle while under the influence
of alcohol, the concentration of alcohol in the person at the time alleged, as shown by analysis of the
person’s blood, urine, or breath, shall give rise to the follawing inferences: |

{a) |f there was at that time an alcohol concentration of 0.05 or less, it may be inferred that the
person was not under the influence of alcohol.

(b) If there was at that time an alcohol concentration in excess of 0.05 but less than 0.10, that
fact shall may not give rise to any inference that the person was or was not under the influence of alcohol
but sush the fact may be considered with other competent evidence in determining the guilt or innocence
of the person.

{c] If there was at that time an alcobol concentration of 0.10 or more, it may be inferred that the
person was under the influence of alcohol. The inference is rebuttable.

{5 The provisions of subsection {4) da not limit the introduction of any other competent evidence
bearing upon the issue of whether the person was under the influence of alcohol, drugs, or a any

combination of the-twe alcohol and drugs.

(6) Each municipality in this state is given authority to enact 61-8-406, 61-8-408, 61-8-714,
61-8-722, [sections 9, 10, and 11] [SECTION 13] and subsections {1) through (5) of this section, with the

word "state” in 61-8-406 and subsection (1) of this section changed to read "municipality”, as an ardinance
and is given jurisdiction of the enforcement of the ordinance and of the imposition of the fines and penalties

therein provided in those sections.

(7} Absolute liability as provided in 45-2-104 will be imposed for a violation of this section.”

Section 3. Section 61-8-406, MCA, is amended to read:
"61-8-406. Operation of vehicle by a person with alcohol concentration of 0.10 or more. It is

unlawful and punishable as provided in 61-8-722 and, 61-8-723,_[sections 9, 10, and 11] [SECTION 13]

for any person to drive or be in actual physical control of a vehicle upon the ways of this state open to the
public while the person’s alcohol concentration, as shown by analysis of the person’s blood, breath, or
uring, is 0.10 or more. Absolute liability as provided in 45-2-104 will be imposed for a violation of this
[ Legisiative
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section.”

Section 4. Section 61-8-:421, MCA, is amended to read:

"61-8-421. Forfeiture procedure. (1} A motor vehicle forfeited under 64+6-21261-8-734 o«
61-8-722 [section 10] must be seized by the arresting agency within 10 days after the conviction and
disposed of as provided in Title 44, chapter 12, part 2. Except as provided in this section, the provisions
of Title 44, chapter 12, part 2, apply to the extent applicabte.

{2) Forfeiture proceedings under 44-12-201{1) must be instituted by the arresting agency within
20 days after the seizure of the motor vehicle.

(3) For purposes of 44-12-203 and 44-12-204, there is a rebuttable presumption of forfaiture. The
owner.of the motor vehicle may rebut the presumption by proving a defense under §3-8-714{3HbHiil-or
631-8-722{3+bHi [section 10(2)] or by proving that the owner was not convicted of a secend—or
subseguentoHense-underbB1-B-212-erefa third or subsequent offense under 61-8-401 or 61-8-406. It is
not a defense that the convicted persan owns the motor vehicle jointly with another person.

{4) (a} For purposes of 44-12-208, the proceeds of the sale of the motor vehicle must be
distributed first to the holders of security interests who have presented proper proof of their claims, up to
the amount of the interests or the amount received from the sale, whichever is less, and the remainder to
the general fund of the arresting agency.

{b} A holder of a security intarest may petition the sentencing court for transfer of title to the motor
vehicle to the holder of the security interest if the secured interest is equal to or greater than the estimated
value of the motor vehicle.

{5) Actions the court may take under 44-12-205(3} to protect the rights of innocent persons
include return of the motor vehicle without a sale to an owner who is unable to present an adequate

defense under this section but is found by the court to be without fault.”

Section 5. Section 61-8-422, MCA, is amended to read:
"61-8-422. Prohibition on transfer, sale, or encumbrance of vehicles subject to seizure or forfeiture

-- penalty. {1} It is unlawful for the owner of a vehicle subject 10 astiens—under61-6-2312{3}-0+(6} seizure

under 61-5-212 or seizure and forfeiture under 6--8--14-or83-8-722 [section 10] to transfer, sell, or

encumber the owner’s interest in that vehicle from the time of the owner’s arrest or the filing of the
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underlying charge until the time that the underlying charge is dismissed, the owner is acquitted of the
underlying charge, the issue of seizure or forfeiture is resolved by the sentencing court, or the underlying
charge is otherwise terminated. .

(2} The prohibition against transfer of title may not be stayed pending the determination of an
appeal from the conviction on the underlying charge.

(3] A person who violates this section is guilty of a felony and upon conviction shall be imprisoned

in the county jail for not more than 2 years, fined an amount not more than $20,0C0, or both."

Section 6. Section 61-8-714, MCA, is amended to read:

"61-8-714. Penalty for driving under influence of alcohol or drugs. (1) Exceptas—provided-in
subsections{Bl-and4{8)-a A person convicted of a violation of 61-8-401 shall be punished by imprisonment
irthe-countyail for not less than 24 consecutive hours or more than 60 days and shall be punished by a

fine of not less than $100 or more than $500. The initial 24 hours of the imprisonment term must be served

in_the county jail and may not be served under home arrest. The imprisonment sentence may not be

suspended uniess the judge finds that the imposition of the imprisonment sentence will pose a risk 1o the
defendant’s physical or mental well-being. '

(2) Exceoptacprovided-insubsestion-t8-oa On a second conviction, the person shall be punished
by a fine of not less than $300 or more than $500 and by imprisonment for not less than 7 days—atdeast
48-hodre—oi-which—ust-be-served-consecutively: or more than 6 months. At least 48 hours of the

imprisonment term must _be served consecutively in the county jail and may not be served under home

arrest. Excopt—as—provided—in-subsestion{8}—3 Three days of the imprisonment sentence may not be

suspended unless the judge finds that the imposition of the imprisonment sentence will pose a risk to the

defendant’s physical or mental well-being.

{3) {a} Exceptas-provided-in-subsestion—{8+—on On the third conviction, the person shall be
punished by imprisonment for a term of not less than 30 days—atleast48-heurs-of-which-mustbe-served
consecutively; or more than 1 year and by a fine of not less than $500 or more than $1,000. At least 48

hours of the imprisonment term must be served consecutively in the county jail and may not be served

BraviRg-for-suspansioR-ai-axecutior-oi-a-santenca-impesed-underthissubsaction—the Theimpositionor

execution of the first 10 days of the imprisonment sentence rapeosedior-a-third-offense-that-occurred
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within-b-yoare-oitho-first-offense may not be suspended.

(4) On the fourth or subsequent conviction, the person is guilty of a felony offense and shall be
punished [by imprisonment for a term of not less than 1 year or more than 10 years and by a fine of not

less than $1,000 or more than $10,000] {AS PROVIDED IN SECTION 13]. Exceptas-provided-in-subsaction

imposed-under-this-subsestion—the The imposition or execution of the first 6 months of the imprisonment

sentence imposed for a fourth or subsequent offense may not be suspended,
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Section 7. Section 61-8-722, MCA, is amended to read:

"61-8-722. Penalty for driving with excessive alcohol concentration. {1) Exeept-ac-—provided-in
subsestion+9—a A person convicted of a violation of 61-8-406 shall be punished by imprisonment for not
more than 10 days and shall be punished by a fine of not less than $100 or more than $500.

(2} Exceptas—provided-in-subsection-(B)—an On a second conviction of a violation of 61-8-406,

the person shall be punished by imprisonment for not less than 48 consecutive hours,_to be served in the

county jail and not on home arrest, or more than 30 days and by a fine of not less than $300 or more than

$500.
(3) 8+ Exceoptasc-providedin-subsastion{d)—on On a third conviction of a violation of 61-8-406,

the person shall be punished by imprisonment for not less than 48 consecutive hours, to be served in the

county jail and not on home arrest, or more than 6 months and by a fine of not less than $500 or more than

$1,000.
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(4) On the fourth or subsequent conviction, the person is guilty of a felony offense and shall be

punished by imprisonment for a term of not less than 1 year or more than 10 years and by a fine of not less

than $1,000 or more than $10,000.

imposition or execution of the first 6 months of the imprisonment sentence imposed for a fourth or

subsequent offense may not be suspended.
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Section 8. Section 61-11-101, MCA, is amended to read:

"61-11-101. Report of convictions and suspension or revocation of driver’s licenses -- surrender
of licenses. (1) Whenever any person is convicted of any offense for which chapter 5 makes mandatory
the suspension or revocation of the driver’s license of the person by the department, the court in which
sudeh the conviction is had shall require the surrender to it of all driver’s licenses then held by the person
se convicted. The court shall thersupen, within 5 days, forward the license to the department and at the
same time forward a record of sdek the conviction to the department, providing that if sueh the person
does not possess a driver’s license the court shall se indicate that fact in its report to the department.

{2) Every court having jurisdiction over offenses committed under any act of this state or municipal
ordinance regulating the operation of motor vehicles on highways shall forward, within 6 days, to the
department a record of the conviction or forfeiture of bail, not vacated, of any person in the court for a
violation of any sueh motor vehicle laws, other than regulations governing standing or parking, and may
recommend the suspension of the driver's license of the person se convicted. The court may also
recommend that the department issue a restricted probationary license on the condition that the individual
comply with the requirement that ke the person attend and complete an alcohol information course as
provided in 84+-8-F14-and-61-8-722 [section 9]. The department shall issue a restricted probationary Iicensé
unless the person etherwise is not entitled to a Montana driver’s license. Upon issuance of a probationary

license, the licensee is subject to the restrictions set forth thereen and may not operate a vehicle in violation
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of those restrictions.
{3) Any court or other agency of this state, or a subdivision theresf of the state, whish that has
jurisdiction to take any action suspending, revoking, or otherwise limiting a license to drive shall report ary

such the action and the adjudication upon which it is based to the department within b days on forms

furnished by the department.

NEW SECTION. Section 9. Driving under influence of alcohol or drugs -- driving with excessive

alcohol concentration -- alcohol information course required. {1) (a} In addition to the punishments provided

in 61-8-714 and 61-8-722 [AND SECTION 13], regardless of disposition, a defendant convicted of a

violation of 61-8-401 or 61-8-406 shall complete an alcohol information course at an alcohal treatment
program approved by the department of public health and human services, which may include alcohol or
drug treatment, or both,

(b} As long as the alcohol information course is approved as provided in this section and the
treatment is provided by a certified chemical dependency counselor, the defendant may attend the
information course and treatment program of the defendant’s choice. The treatment provided to the
defendant at a treatment program must be at a level appropriate to the defendant’s alcohol or drug problem,
or both, as determined by a certified chemical dependency counselor pursuant to diagnosis and patient
placement rules adopted by the department of public health and human services. Upon determination, the
court shall order the defendant’s appropriate level of treatment. If more than one counselor makes a
determination as provided in this subsection, the court shall order an appropriate level of treatment based
upon the determination of cne of the counselors.

{c) Each counselor praviding education or treatment shall, at the commencement of the education
or treatment, notify the court that the defendant has been enrolled in an alcohal information course or
treatment program. If the defendant fails to attend the information course or treatment program, the
counselor shall notify the court of the failure.

{d) A court or counselor may not require attendance at a self-help program other than at an "open
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meeting" as that term is defined by the self-help program. A defendant may voluntarily participate in
self-help programs.

(2) Alcohol or drug treatment, or both, must be ordered for a first-time offender convicted of a
violation of 81-8-401 or 61-8-406 upon a finding of chemical dependency made by a certified chemical
dependency counselor pursuant to diagnosis and patient placement rules adopted by the department of
public health and human services.

{3) (a) On conviction of a second or subsequent offense under 61-8-714 or 61-8-722 for a violation
of 61-8-401 or 61-B-4086, in addition to the punishment provided in 61-8-714 or 61-8-722, regardless of
dispasition, the defendant shall complete an alcohoi information course at an alcohol treatment program
approved by the department of public health and human services, which must include alcohol or drug
treatment, or both.

(b) (i) On asecond or subsequent conviction, the treatment program provided for in subsection
{1} must be followed by monthly monitoring for a period of at least 1 year from the date of admission to
the program.

{iiy If a defendant fails to comply with the monitoring program imposed under subsection {3}(b){i},
the court shall revoke the suspended sentence, impose any remaining portion of the suspended sentence,

and may include additional monthly monitoring for up to an additional 6 months.

NEW SECTION. Section 10. Driving under influence of alcohol or drugs -- driving with excessive

alcohol concentration -- forfeiture of vehicle. (1} On the third or subsequent conviction of a violation of
61-8-401 or 61-8-406, the court, in addition to the punishments provided in 61-8-714 and 61-8-722 and
any other penalty imposed by law, shall order the mator vehicle owned and operated by the person at the
time of the oftense to be seized and subjected to the procedure provided under 61-8-421.

{2} A vehicle used by a persan as a comman carrier in the transaction of business as a common
carrier is not subject to forfeiture unless it appears that the owner or other person in charge of the vehicle
consented to or was privy ta the violation. A vehicle may not be forfeited under this section for any act or
amission established by the owner to have been committed or omitted by a person other than the owner
while the vehicle was unlawfully in the possession of a person other than the owner in violation of the
criminal laws of this state or the United States.

(3) Forfeiture of a vehicle encumbered by a security interest is subject to the secured person’s
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interest if the person did not know and couid not have reasonably known of the unlawful possession, use,

or other act on which the forfeiture is sought.

NEW SECTICN. Section 11. Driving under influence of alcohol or drugs -- driving with excessive

alcohol concentration -- conviction defined -- place of imprisonment -- home arrest -- exceptions -- deferral
of sentence not allowed. (1) (a) For the purpose of determining the number of convictions under 61-8-714
or 61-B-722 for a violation of 61-8-401 or 61-8-406, "conviction” means a final conviction, as defined in
45-2-101, in this state; conviction for a violation of a similar statute or regulation in another state, afederal
enciave; or a federally recognized Indian reservation; or a forfeiture of bail or collateral deposited to secure
the defendant’s appearance in court in this state, another state, a{faderal-enstave, or a federally recognized
Indian reservation, which forfeiture has not been vacated.

(b} An offender is considered to have been previously convicted for the purposes of sentencing if
less than 5 years have elapsed between the cammission of the present offense and a previous conviction,
unless the offense is the offender’s fourth or subsequent offense, in which case all previous convictions
must be used for sentencing purposes.

(c) A previous conviction under 61-8-714 or 61-8-722 for violation of 61-8-401 or 61-8-406 may
be counted for purposes of determining the number ’of a subsequent conviction for violation of either
61-8-401 or 61-8-406.

(2) [EXCEPT AS PROVIDED IN SECTION 13] The court may order that a term of imprisonment

imposed under 61-8-714 or 61-8-722 be served in another facility made available by the county and
approved by the sentencing court. The defendant, if financially able, shall bear the expense of the
imprisonment in the facility. The court may impose restrictions on the defendant’s ability to leave the
premises of the facility and require that the defendant follow the rules of that facility. The facility may be,
but is not required to be, a community-based prerelease center as provided for in 53-1-203. The prerelease
center may accept or reject a defendant referred by the sentencing court.

{3) Subject to the limitations set forth in 61-8-714 and 61-8-722 concerning minimum periods of
imprisonment, the court may order that a term of imprisonment imposed under either section be served by
imprisonment under home arrest, as provided in Title 46, chapter 18, part 10.

{4) A court may not defer imposition of sentence under 61-8-714 or 61-8-722 [OR SECTION 13].

{5) The provisions of 61-2-107, 61-2-302, 61-5-205(2}, and 61-5-208(2), relating to suspension
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and revocation of driver’'s licenses and later reinstatement of driving privileges, apply to any conviction

under 61-8-714 or 61-8-722 for a violation of 61-8-401 or 61-8-4086.

NEW SECTION. Section 12. Codification instruction. (1) (Sections 9, 10, and 11} are intended

to be codified as an integral part of Title 61, chapter 8, part 7, and the provisions of Title 61, chapter 8,
part 7, apply to [sections 9, 10, and 11}.
(2) IF[SECTIONS 13 AND 14] ARE EFFECTIVE, THEN THEY ARE INTENDED TO BE CODIFIED AS

AN INTEGRAL PART OF TITLE 61, CHAPTER 8, PART 7, AND THE PROVISIONS GF TITLE 61, CHAPTER

7, PART 8, APPLY TO {SECTIONS 13 AND 14}.

NEW SECTION. SECTION 13. COORDINATION. (1) (A)IF HOUSE BILL NO. 100 AND [THIS ACT]
ARE BOTH PASSED AND APPROVED, THEN HOUSE BILL NO. 100 IS VOID, THE BRACKETED

REFERENCES TO "SECTION 13" IN [THIS ACT] ARE EFFECTIVE, THE BRACKETED PHRASE REFERRING

TO THE TERM OF IMPRISONMENT AND A FINE FOR A FOURTH CONVICTION IN 61-8-714 {5 VOID, AND
A NEW SECTION 13 IS ADDED TO [THIS ACT] THAT READS:

"NEW SECTION. Section 13. Driving under influence of alcohol or drugs -- driving with excessive

alcohol concentration -- penalty for fourth or subsequent offense. (1) {a) On the fourth or subsequent
conviction under 61-8-714 or 61-8-722 for a violation of 61-8-401 or 61-8-406, the person shall be
punished by imprisonment for a term of not less than 6 months or more than 13 months and by a fine of
not less than $1,000 {$1,500] or more than $10,000. The imposition or execution of the imprisonment
sentence imposed for a fourth ar subsequent offense may not be suspended. Tho-porson-s-rot-aligiblefor
paroie-

{b} The court shall:

{iy specify one of the following facilities as the place in which the initial term of imprisonment must
be served:

"(A) a state prison;

(B) a regional correctional facility:

(C) a county jail;

(D) a boeot camp, provided the prior approval of the department of corrections has been abtained;

{E) a prerelease center, provided the prior approval of the department of corrections has been
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1 obtained; or
2 (F) a state-approved public or private treatment facility; or
3 (il sentence the person to the department of corrections for placement in an appropriate
4 correctional institution or program,
5 (c) Following initial placement of a defendant in the facility specified by the court in accordance
6 with subsection (1]{b}(i}, the department of corrections may, at its discretion, place the offender in another
7 facility or program.
8 (2) {a) After serving the term of imprisonment imposed under subsection {1)(a}, the person shail
9 serve a supervised release term of not less than 1 year or mare than 2 yvears. The release must be
10 supervised by the department of corrections, which may order all or any portian of the supervised reiease
11 term to be served under intensive supervision. The provisions of Title 46, chapter 23, part 10, relating to
12 probation, apply to the supervised release.
13 {b) The sentencing judge may impose upon the defendant any reasonable restrictions or conditions
14 during the period of supervised release. Reasonabie restrictions or conditions may include:
15 (i} conditions for supervised release;
16 (i} payment of a fine as provided in 48-18-231;
17 (it} payment of costs as provided in 46-18-232 and 46-18-233;
18 (ivl payment of costs of court-appointed counsel as provided in 46-8-113;
19 (v) community service;
20 (vi) any other reasonable restrictions or conditions considered necessary for rehabilitation or for the
21 protection of society; or
22 (vii} any cormbination of the restrictions or conditions listed in subsections {2} (b){i) through (2)}{b){vi}.
23 {c) If a violation of the restrictions or conditions of the supervised release is established, the court
24 méy continue the period of supervised release or may require the defendant to serve the remainder of the
25  supervised release sentence in ane of the facilities set forth in subsection (1){b). The court may credit the
26 remainder of the supervised release or the time to be served in a facility set forth-in subsection {1){b) with
27  all or part of the time already served on supervised release.
28 (3} " The court shall order a person who is financially able to pay the costs of imprisonment and
29 supervised release under this section and of the information course and treatment under [section 9]."
30 (B} IF HOUSE BILL NO. 100 AND [THIS ACT] ARE NOT PASSED AND APPROVED, THEN THE
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BRACKETED REFERENCES TO "SECTION 13" IN [THIS ACT] ARE VOID.

{2) IF HOUSE BILL NO. 208 AND [THIS ACT] ARE BOTH PASSED AND APPROVED, THEN THE
BRACKETED AMOUNT IN [SECTIQN 13]OF [THIS ACT] IS EFFECTIVE AND A NEW SECTION 14 IS ADDED
TO [THIS ACT] THAT READS:

"NEW SECTION. Section 14. Driving under influence of alcohol or drugs -- driving with excessive

alcohol concentration -- no suspension of fines -- community service as payment. (11 Except upon written
findings of extenuating and mitigating circumstances by the court, no fine imposed under 61-8-714,
61-8-722, or [section 13] against a defendant convicted of a violation of 61-8-401 or 61-8-406 may be
suspended.

{2) If the court determines that the person is unable to pay the fine, the court may sentence the

person to supervised community service."

NEW SECTION. Section 14. Appiicability. [This act] applies to offenses committed on or after

Qctober 1, 1997.
-END-
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HOUSE BILL NO. 559
INTRODUCED BY GRIMES, CLARK

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND RECODIFYING PENALTY LAWS
RELATING TO ALCOHOL OR DRUGS AND DRIVING-RELATED OFFENSES; PROVIDING ON SECOND OR
SUBSEQUENT CONVICTIONS, THAT THE REMAINING PORTION OF A PREVIOUSLY SUSPENDED
SENTENCE MAY BE IMPOSED IF A DEFENDANT FAILS TO COMPLETE MONTHLY MONITORING
FOLLOWING A TREATMENT PROGRAM AND THAT 6 MONTHS' ADDITIONAL MONITORING MAY BE
IMPOSED; DELETING THE REQUIREMENT THAT DRIVING UNDER THE INFLUENCE CR EXCESSIVE
ALCOHOL CONCENTRATION VIOLATIONS BE CONSIDERED CONFIDENTIAL CRIMINAL JUSTICE
INFORMATION UPON PASSAGE OF 5 YEARS WITHOUT SUBSEQUENT CONVICTION; RECOGNIZING
CONVICTIONS FROM TRIBAL COURTS OR-FEDERAL-ENGLAMES FOR THE PURPOSE OF DETERMINING
NUMBER OF PRIGR CONVICTIONS AND-MAMNTANINGINDIBUAL DRMNG-RECORDES; AMENDING
SECTIONS 46-18-201, 61-8-401,61-8-406, 61-8-421, 61-8-422, 61-8-714, 61-8-722, AND 61-11-101,
MCA; AND PROVIDING AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 46-18-201, MCA, is amended to read:

"46-18-201. (Temporary) Sentences that may be imposed. (1) Whenever a person has been found
guilty of an offense upon a verdict or a plea of guilty, the court may:

{a) defer imposition of sentence, except as provided in §3-8-114-and-63-8-422 [section 11} for
sentences for driving under the influence of alcohol or drugs or as provided in 61-6-304, for a period,
except as otherwise provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3
vears for any felony. The sentencing judge may impose upon the defendant any reasonable restrictions or
conditions during the period of the deferred impasition. Reasonable restrictions or conditions may include:

{y jail base release;

{ii) jail time not exceeding 180 days;

(iii) conditions for probation;

{iv} payment of the costs of confinement;
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{v) payment of a fine as provided in 46-18-231;

{vi) payment of casts as provided in 46-18-232 and 46-18-233;

{vii) payment of costs of court-appointed counsel as provided in 46-8-113;

{vili) with the approval of the facility or program, an order that the offender be placed in a
community corrections facility ar program as provided in 53-30-321;

(ix) community service;

{x) home arrest as provided in Title 46, chapter 18, part 10;

{xi} any other reasonable conditions considered necessary for rehabilitation or for the protection of
society,

(xii} payment of expenses for use of a judge pro tempare or special master as provided in 3-5-116;
or “

{xiif) any combination of the restrictions or conditions in subsections (1){al(i) through (1}a){xi}.

{b} suspend execution of sentence for a period up to the maximum sentence allowed or for a period
ot 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the
defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasanable
restrictions or conditions may include any of those listed in subsection {1)(a).

{c) impose a fine as provided by law for the offense;

{d) require payment of costs as pravided in 46-18-232 or payment of costs of court-appointed
counsel as provided in 46-8-113;

(e} impose a county jaii or state prison sentence, as provided in Title 45, for the offense or commiit
the defendant to the department of corrections for placement in an appropriate correctional institution or
program;

(f} with the approval of the facility or program, order the offender to be piaced in a community
corrections facility or program as provided in 53-30-321: or

{g) impose any combination ot subsections {1)(b) through (1){f}.

{2) In addition to any penalties imposed pursuant to subsection (1), if the court finds that the victim
of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim
as provided in 46-18-241 through 46-18-249. if the court determines that the defendant is unable to pay
restitution, then it may impose, in additian to any other sentence, community service under 46-18-241.

(3) It a financial obligation is imposed as a condition under subsection {1){(a), sentence may be
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deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for
a felony, regardless of whether any other conditions are imposed.

(4) If any restrictions or conditions imposed under subsection (1){a) or (1){b) are violated, the court
shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence
or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be
allowed for jail or home arrest time already served.

(8) Exceptas provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years
of a sentence of imprisonment imposed under the following sections may not be deferred or suspended:
45-5-103,45-5-202(3) relating to aggravated assault, 45-5-302(2), 45-5-303(2),45-5-401(2),45-5-502(3),
45-5-503(2) and (3), 45-9-101(2), (3), and {5}{d), 45-9-102(4), and 45-9-103(2),

(6) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence
of imprisonment imposed under 45-5-102 may not be deferred or suspended.

{7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred
in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the
sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
suspended.

{8) If the victim was less than 16 years old, the imposition or execution of the first 30 days of a
sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-607 may not be deferred
or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment.

{9) In imposing a sentence on a defendant convicted of a sexual or violent offense as defined in
486-23-502, the court may not waive the registration requirement provided in 46-18-254, 46-18-255, and
Title 46, chapter 23, part 5.

{10) A person convicted of a sexual offense, as defined in 48-23-502, and sentenced to
imprisonment in the state prison shall enroll in the educational phase of the prison’s sexual offender
program.

(11} In sentencing a nonviolent felony offender, the court shall first consider alternatives to
imprisanment of the offender in the state prison, including placement of the offender in a community
corrections facility or program. In considering alternatives to imprisonment, the court shall examine the
sentencing criteria contained in 46-18-225, If the offender is subsequently sentenced to the state prison

or the women’s correctional system, the court shall state its reasons why alternatives to imprisonment were
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not selected, based on the criteria contained in 46-18-225.

46-18-201. (Effective July 1, 1997) Sentences that may be imposed. (1) Whenever a parsor has
been found guilty of an offense upan a verdict or a plea of guilty, the court may:

(a) defer imposition of sentence, except as provided in 83-8—4344-anrd-61-8-122 [secticn 11] far
sentences for driving under the influence of aiconol or drugs or as provided in 61-6-304, for a period,
except as otherwise provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3
years for any felony. The sentencing judge may impose upon the defendant any reasonable restrictions ar
conditions during the period of the deferred imposition. Reasonable restrictions or conditions may include:

{i} jall base release;

(i} jail time not exceeding 180 days;

(iii} conditions for probation;

(iv) payment of the costs of confinement;

{v) payment of a fine as provided in 46-18-231;

(vi) payment of costs as provided in 46-18-232 and 46-18-233;

{vil) payment of costs of court-appointed counsel as provided in 46-8-113;

(viii) with the approval of the facility or program, an order that the offender be placed in a
community corrections facility or program as provided in 53-30-321;

(ix} community service;

(x} home arrest as provided in Titie 46, chapter 18, part 10;

(xi} any other reasonable conditions considered necessary for rehabilitation or for the protection of
society;

(xii}) payment of expenses for use of a judge pro tempore or special master as provided in 3-b-1186;
or

(xiii) any combination of the restrictions or conditions in subsections {1)(a)(i) through (1){a){xii}.

{b} suspend execution of sentence for a period up to the maximum sentence aliowed or for a pericd
of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the
defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonabie
restrictions or conditions may include any of those listed in subsection {1}{a).

(c] impose a fine as provided by law for the offense;

(d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed
[ Legislative
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counsel as provided in 46-8-113;

{e) impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit
the defendant to the department of corrections for placement in an appropriate correctional institution or
program:;

(f) with the approval of the facility or program, order the offender to be placed in a community
corrections facility or program as provided in 53-30-321; or

(g) impose any combination of subsections {1)(b) through (1}(f).

{2) In addition to any penalties imposed pursuant to subsection {1}, if the court finds that the victim
of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim
as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay
restitution, then it may impose, in addition to any other sentence, community service under 46-18-241,

(3} If a financial obligation is imposed as a condition under subsection (1}{a), sentence may be
deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 vears for
a felony, regardless of whether any other conditions are imposed.

(4) If any restrictions or conditions imposed under subsection {1}{a) or {1){b) are violated, the court
shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence
or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be
allowed for jail or home arrest time already served.

(8) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years
of a sentence of imprisonment imposed under the following sections may not be deferred or suspended:
45-5.103,45-5-202(3)relatingto aggravated assauit, 45-5-302(2), 45-5-303(2}, 45-5-401(2},45-5-502(3},
45-5-503(2} and (3), 45-9-101(2), (3}, and {5){d), 45-8-102(4), and 45-9-103(2}.

(6) Exceptas providedin46-18-222, the imposition or execution of the first 10 years of a sentence
of imprisonment imposed under 45-5-102 may not be deferred or suspended.

(7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred
in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the
sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
suspended.

(8) if the victim was less than 16 years old, the imposition or execution of the first 30 days of a

sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deferred
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or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment.

{8) in imposing a sentence on a defendant convicted of a sexual or violent offense as defined in
46-23-5602, the court may not waive the registration requirement provided in 46-18-254, 46-18-255, and
Title 46, chapter 23, part b.

(10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to
imprisonment in the state prison shall enroll in and complete the educational phase of the prison’s sexuat
offender program.

{11) In sentencing a nonviolent felony offender, the court shall first consider alternatives to
imprisanment of the offender in the state prison, including placement of the offender in a community
corrections facility or program, In considering alternatives to imprisonment, the court shall examine the
sentencing criteria contained in 46-18-225. If the offender is subsequently sentenced to the state prison
or the women’s correctional system, the court shall state its reasons why alternatives to imprisonment were
not selected, based on the criteria contained in 46-18-225.

(12) Except as provided in 46-18-222, aprovision of this section that conflicts with 46-18-219 does

not apply to a person sentenced under 46-18-219."

Section 2. Section 61-8-401, MCA, is amended to read:
"61-8-401. Persons under the influence of alcohol or drugs. (1) It is unlawful and punishable as

provided in 61-8-714, and 61-8-723, [sections 9, 10, and 11] [SECTION 13| for any person who is under

the influence of:

{a) alcohol to drive or be in actual physical control of a vehicle upon the ways of this state open
to the pubiic;

(b} a dangerous drug ta drive ar be in actual physical cont;'ol of a vehicle within this state;

{c) any other drug to drive or be in actual physical control of a vehicle within this state;‘ or

{d) alcohol and any dangerous or other drug to drive or be in actual physical control of a vehicle
within this state.

{2} The fact that any person charged with a violation of subsection (1) is or has been entitled to
use alcohol or sweh a drug under the laws of this state does not constitute a defense against any charge
of violating subsection {1}.

{3) "Under the influence” means that as a result of taking into the body alcohol, drugs, or any
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combination thereet of alcohol and drugs, a person’s ability to safely operate a motor vehicle has been

diminished.

(4) Upon the trial of any civil or criminal action or proceeding arising out of acts alleged to have
been committed by any person driving or in actual physical control of a vehicle while under the influence
of alcohol, the concentration of alcohol in the person at the time alleged, as shown by analysis of the
person’s blood, urine, or breath, shall give rise to the following inferences:

(a) If there was at that time an alcohol concentration of 0.05 or less, it may be inferred that the
person was not under the influence of alcohol.

{b} If there was at that time an alcohol concentration in excess of 0.05 but less than 0.10, that
fact shal may not give rise to any inference that the person was or was not under the influence of alcohol
but sueh the fact may be considered with other competent evidence in determining the guilt or innocence
of the person.

(c) If there was at that time an alcohoi concentration of 0.10 or more, it may be inferred that the
person was under the influence of alcohol. The inference is rebuttable.

(5) The provisions of subsection (4) do not limit the introduction of any other competent evidence
bearing upon the issue of whether the person was under the influence of alcohol, drugs, or a any

combination of thetwe alcohol and drugs.

{6} Each municipality in this state is given authority to enact 61-8-406, 61-8-408, 61-8-714,

61-8-722, [sections 9, 10, and 11] [SECTION 13] and subsections (1) through (5) of this section, with the

word "state” in 61-8-4086 and subsection (1) of this section changed to read "municipality”, as an ordinance
and is given jurisdiction of the enforcement of the ordinance and of the impaosition of the fines and penalties

theraid provided in those sections.

{7} Absolute liability as provided in 45-2-104 will be imposed for a violation of this section.”

Section 3. Section 61-B-406, MCA, is amended to read:
"61-8-406. Operation of vehicle by a person with alcohol concentration of 0.10 or more. !t is

uniawful and punishable as provided in 61-8-722 and, 61-8-723, [sections 9, 10, and 11] [SECTION 13]

for any person to drive or be in actual physical contral of a vehicle upon the ways of this state open to the
public while the persan’s alcohol concentration, as shown by analysis of the person’s blood, breath, or

uring, is 0.10 or more. Absolute liability as provided in 45-2-104 will be imposed for a violation of this
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Section 4. Section 61-8-421, MCA, is amended 1o read:

"61-8-42%. Forfeiture procedure. (1) A motor vehicle forfeited under 83-6212- 618234 o¢
838422 [section 10} must be seized by the arresting agency within 10 days after the cenviction and
disposed of as provided in Title 44, chapter 12, part 2. Except as provided in this section, the provisions
of Title 44, chapter 12, part 2, apply to the extent applicable.

{2) Forfeiture proceedings under 44-12-201(1) must be instituted by the arresting agency within
20 days after the seizure of the mator vehicle.

(3} For purposes of 44-12-203 and 44-12-204, there is a rebuttable presumption of forfeiture. The
owner of the motor vehicle may rebut the presumption by proving a defense under 64-8-Z314H3HbMiH-of
64-8-22213HbHi# [section 10{2)] or by proving that the owner was not convicted of a saconRd—o¢
subsequent-oifanse-urderBl-b-212 ar-ofa third or subsequent offense under 61-8-401 or 61-8-406. It is
not a defense that the convicted person owns the motor vehicle jointly with another person,

(4} {a) For purposes of 44-12-206, the proceeds of the sale of the motor vehicle must be
distributed first to the holders of security interests who have presented proper proof of their claims, up 10
the amount of the interests or the amount received from the sale, whichever is less, and the remainder to
the general fund of the arresting agency.

{b) A holder of a security interest may petition the sentencing court for transfer of title to the motor
vehicle to the holder of the security interest if the secured interest is equal to or greater than the estimated
value of the motor vehicle.

{5) Actions the court may take under 44-12-205(3} to protect the rights of innocent persons
include return of the motor vehicle without a sale to an owner who is unable to present an adequate

defense under this section but is found by the court to be without fault."

Section 5. Section 61-8-422, MCA, is amended to read:
"61-8-422. Prohibition on transfer, sale, or encumbrance of vehicles subject to seizure or forfeiture

-- penalty. {1) It is unlawful for the owner of a vehicle subject to actions-urder61-6-2123) o {6} seizure
under 61-5-212 or seizure and forfeiture under 63-8-714-6+61-8-722 [section 10] to transfer, sell, or

encumber the owner’s interest in that vehicle from the time of the owner’s arrest or the filing of the
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underlying charge until the time that the underlying charge is dismissed, the owner is acquitted of the
underlying charge, the issue of seizure or forfeiture is resoived by the sentencing court, or the underlying
charge is otherwise terminated.

{2} The prohibition against transfer of title may not be stayed pending the determination of an
appeal from the conviction on the underiying charge.

(3) A person who violates this section is guilty of a felony and upon conviction shall be imprisoned

in the county jail for not more than 2 years, fined an amount not more than $20,000, or both."

Section 6. Section 61-8-714, MCA, is amended to read:

"61-8-714. Penalty for driving under influence of alcohol or drugs. (1) Exceptas—prowdedin
subsactions{8)}-and{8}—a A person convicted of a violation of 61-8-401 shall be punished by imprisonment
in-the-goonty—ad for not less than 24 consecutive hours or mare than 60 days and shall be punished by a

fine of not less than $100 or more than $500. The initial 24 hours of the imprisonment term must be served

in_the county jail and may not be served under home arrest. The imprisonment sentence may not be

suspended unless the judge finds that the impaosition of the imprisonment sentence will pose a risk to the
defendant’s physical or mental well-being.

(2) Excopt-ac-provided-in-subsection-{8}-on On a second conviction, the person shall be punished
by a fine of not less than $300 or more than $500 and by imprisonment for not less than 7 days—atteast

48-hours-oi—whish—roest—be—6arved—concocutively; or more than 6 months. At least 48 hours of the

imprisonment term must be served consecutively in the county jail and may not be served under home

arrest. Except-as—provided—in—subsaection—{8)—3 Three days of the imprisonment sentence may not be

suspended uniess the judge finds that the imposition of the imprisonment sentence wiil pose a risk to the

defendant’s physical or mental well-being.

(3) 1 Excoptasprovided-—subsestion—{8—er On the third conviction, the person shall be
punished by imprisonment for a term of not less than 30 days—atteast48-hours—of which-mustbe-cerved
coneecutivelys or more than 1 year and by a fine of not less than $500 or more than $1,000. At least 48

hours of the imprisonment term must be served consecutively in the county jail and may not be served

axecution of the first 1¢ days of the imprisonment sentence imposedtora-third-aoffansa—that-occurred
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{4) On the fourth or subseguent conviction, the person is guilty of a felony offense and shall be

—_
o,

punished [by imprisonment for a term of not less than 1 year or more than 10 years and by a fine of not

—_
<D

less than $1,000 or more than $10,000] [AS PROVICED IN SECTION 13]. Exceptasprovidedh-subsacton

—_
~

—_
@x©

impesed-under-this-subeaction~the The imposition or execution of the first 6 manths af the imprisonment

sentence imposed for a fourth or subseguent offense may not be suspended.
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Section 7. Section 61-8-722, MCA, is amanded to read:

"61-8-722. Penalty for driving with excessive alcohol concentration. (1) Exeeptas—provided—+in
subsection-{8)—a A person convicted of a violation of 61-8-406 shail be punished by imprisonment for not
more than 10 days and shall be punished by a fine of not less than $100 or more than $500.

{2) Excepi-as—provided-in-subsection{@—onr On a second conviction of a violation of 61-8-406,

the person shall be punished by imprisonment for not less than 48 consecutive hours, 10 be served in the

county jail and not on home arrest, or more than 30 days and by a fine of not less than $300 or more than

$500.
(3} 8} Excopt-asprovided-irsubsectientl—en On a third conviction of a violation of 61-8-406,

the person shall be punished by imprisonment for not less than 48 consecutive haurs, to be served in the

county jail and not on home arrest, or more than 6 months and by a fine of not less than $500 or more than

$1,000.
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{4) On the fourth or subsequent conviction, the person is guilty of a felony offense and shall be
punished by imprisonment for a term of not less than 1 year or more than 10 years and by a fine of not less

than $1,000 or more than $10,000.

imposition or execution of the first 6 months of the imprisonment sentence imposed for a fourth or

subsequent offense may not be suspended.
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Section B. Section 61-11-101, MCA, is amended to read:

"61-11-101, Raeport of convictions and suspension or revocation of driver’s licenses -- surrender
of licenses. (1} Whenever any person is convicted of any offense for which chapter 5 makes mandatory
the suspension or revocation of the driver’s iicense of the person by the department, the court in which
sweh the conviction is had shall require the surrender to it of all driver's licenses then heid by the person
g6 convicted. The court shall thereupen, within b days, forward the license to the department and at the
same time forward a record of sueh the conviction to the department, providing that if sush the person
does not possess a driver’s license the court shall 6o indicate that fact in its report to the department.

{2} Every court having jurisdiction over offenses committed under any act of this state or municipal
ordinance regulating the operation of motor vehicies on highways shall forward, within 5 days, to the
department a record of the conviction or forfeiture of bail, not vacated, of any person in the court for a
violation of any sweh motor vehicle laws, other than regulations governing standing or parking, and may
recommend the suspension of the driver's license of the person se convicted. The court may also
recommend that the department issue a restricted probationary license on the condition that the individual
comply with the requirement that ke the person attend and complete an alcoho! information course as
provided in 83-8-714-and-63-8-722 [section 9]. The department shall issue a restricted probationary license
unless the person etherwiss is not entitled to a Montana driver’s license. Upon issuance of a probationary
license, the licensee is subject to the restrictions set forth thereen and may not operate a vehicle in violation
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of those restrictions.
{3} Any court or other agency of this state, or a subdivision thersef of the state, whieh that has
jurisdiction to take any action suspending, revoking, or atherwise limiting a license to drive shall report amsy

sush the action and the adjudication upon which it is based to the department within b days on forms

turnished by the department.

NEW SECTION. Section 9. Driving under influence of alcohol or drugs -- driving with excessive

alcohol concentration -- alcohol information course required. (1) (a) In addition to the punishments provided

in 61-8-714 and 61-8-722 [AND SECTION 13], regardiess of disposition, a defendant convicted of a

violation of 61-8-401 or 61-8-406 shall compiete an alcohol information course at an alcoho!l treatment
program approved by the department of public health and human services, which may include alcohol or
drug treatment, or both.

{b) As long as the alcohol information course is approved as provided in this section and the
treatment is provided by a certified chemical dependency counselor, the defendant may attend the
information course and treatment program of the defendant’s choice. The treatment provided to the
defendant at a treatment program must be at a level appropriate to the defendant’s alcohol or drug problem,
or both, as determined by a certified chemical dependency counselor pursuant to diagnosis and patient
ptacement rules adopted by the department of public health and human services. Upon determination, the
court shall order the defendant’s appropriate level of treatment. If more than one counselor makes a
determination as provided in this subsection, the court shall order an appropriate level of treatment based
upon the determination of one of the counselors.

{ci Each counselor providing education or treatment shall, at the commencement of the education
or treatment, notify the court that the defendant has been enrolled in an alcohol information course or
treatment program. If the defendant fails to attend the information course or treatment pregram, the
counselor shall notify the court of the failure.

(d) A court or counselor may not require attengance at a self-nelp program other than at an "open
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neeting" as that term is defined by the self-help program. A defendant may voluntarily participate in
self-help programs.

{2) Alcohol or drug treatment, or both, must be ordered for a first-time offender convicted of a
violation of §1-8-401% or 61-8-406 upon a finding of chemical dependency made by a certified chemical
dependency counsefor pursuant to diagnosis and patient placement rules adopted by the department of
public heaith and human services.

(3} (a} On conviction of a second or subsequent offense under 61-8-714 or 61-8-722 for a violation
of 61-8-401 or 61-8-406, in addition to the punishment provided in 61-8-714 or 61-8-722, regardless of
disposition, the defendant shall compiete an alcobol information course at an alcohol treatment program
approved by the department of pubiic health and human services, which must include alcohol or drug
treatment, or both.

(b} (i) On asecond or subsequent conviction, the treatment program provided for in subsection
(1) must be followed by monthly monitoring for a period of at least 1 year from the date of admissian to
the program.

(it If a defendant fails to comply with the monitoring program imposed under subsection (3}{b){i),
the court shall revoke the suspended sentence, impose any remaining portion of the suspended sentence,

and may include additional monthly monitoring for up te an additionai & months.

NEW SECTION. Section 10. Driving under influence of alcohal ar drugs -- driving with excessive
alcohol concentration -- forfeiture of vehicle. (1) On the third or subsequent conviction of a viofation of
61-8-401 or 61-8-4086, the court, in addition to the punishments provided in 61-8-714 and 61-8-722 and
any other penalty imposed by law, shalt order the motor vehicle owned and operated by the person at the
time of the offense to be seized and subjected to the procedure prbvided under 61-8-421.

{2) A vehicle used by a person as a commaon carrier in the transaction of business as a common
carrier is not subject to forfeiture unless it appears that the owner or other person in charge of the vehicle
consented to or was privy to the violation. A vehicie may not be forfeited under this section for any act or
omission established by the owner to have been committed or omitted by a person other than the owner
while the vehicle was unlawfully in the possession of a person other than the owner in violation of the
criminal laws of this state or the United States.

{3) Forfeiture of a vehicle encumbered by a security interest is subject to the secured person’s
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interest if the person did not know and could not have reasenably known of the unlawful possession, use,

or other act on which the forfeiture is sought.

NEW SECTION. Section 11. Driving under influence of alcohoi or drugs -- driving with excessive

alcohol concentration -- conviction defined -- place of imprisonment -- home arrest -- exceptions -- deferral
of sentence not allowed. (1) {a) For the purpose of determining the number of convictions under 61-8-714
or 61-8-722 for a violation of 61-8-401 or 61-8-4086, "conviction” means a final conviction, as defined in
45-2-101, in this state; conviction for a violation of a similar statute or regulation in another state, afogerat
enskave; or a federally recognized Indian reservation; or a forfeiture of bail or collateral deposited to secure
the defendant’s appearance in court in this state, another state, afederatenelaves or a federally recognized
Indian reservation, which forfeiture has not heen vacated.

{b) An offender is considered to have been previously convicted for the purposes of sentencing if
less than & years have elapsed between the commission of the present offense and a previous conviction,
unless the offense is the offender’s fourth or subsequent offense, in which case all previous convictions
must be used for sentencing purposes.

{c} A previous conviction under 61-B-714 or 61-8-722 for viotation of 61-8-401 or 61-8-406 may
be counted for purposes of determining the number of a subsequent conviction for viclation of either
61-8-401 or 61-8-406.

(2} [EXCEPT AS PROVIDED IN SECTION 13] The court may order that a term of imprisonment

imposed under 61-8-714 or 61-8-722 be served in another facility made available by the county and
approved by the sentencing court. The defendant, if financially able, shall bear the expense of the
imprisonment in the facility. The court may impose restrictions on the defendant’s ability to leave the
premises of the facility and require that the defendant follow the rules of that facility. The facility may be,
but is notrequired to be, a community-based prerelease center as provided for in 53-1-203. The prerelease
center may accept or reject a defendant referred by the sentencing court.

{3) Subject to the limitations set forth in 61-B-714 and 61-8-722 concerning minimum periods of
imprisonment, the court may order that a term of imprisonment imposed under either section be served hy
imprisonment under home arrest, as provided in Title 46, chapter 18, part 10.

{4) A court may not defer imposition of sentence under 61-B-714 or 61-8-722 [OR SECTION 13}.

{5) The provisions of 61-2-107, 61-2-302, 61-5-2056(2), and 61-5-208(2), reiating to suspension
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and revocation of driver’'s licenses and later reinstatement of driving privileges, apply to any conviction

under 61-8-714 or 61-8-722 for a violation of 61-8-401 or 61-8-406.

NEW SECTION. Section 12. Codification instruction. (1) [Sections 9, 10, and 11] are intended

to be codified as an integral part of Title 61, chapter 8, part 7, and the provisions of Title 81, chapter B,
part 7, apply to [sections 8, 10, and 11].

(2} IF[SECTIONS 13 AND 14] ARE EFFECTIVE, THEN THEY ARE INTENDED TO BE CODIFIED AS

AN INTEGRAL PART OF TITLE 61, CHAPTER 8, PART 7, AND THE PROVISIONS QF TITLE 61, CHAPTER

7, PART 8, APPLY TO [SECTIONS 13 AND 14].

NEW SECTION. SECTION 13. COORDINATION. (1) {A) {F HOUSE BILL NO. 100 AND {THIS ACT]

ARE _BOTH PASSED AND APPROVED, THEN HOUSE BILL NO. 100 IS VOID, THE BRACKETED

REFERENCES TO "SECTION 13" IN [THIS ACT] ARE EFFECTIVE, THE BRACKETED PHRASE REFERRING

TO THE TERM OF IMPRISONMENT AND A FINE FOR A FOURTH CONVICTION IN 61-8-714 1S VOID, AND

A NEW SECTION 13 IS ADDED TO [THIS ACT] THAT READS:

"NEW SECTION. Section 13. Driving under influence of alcohol or drugs -- driving with excessive
alcohol concentration -- penalty for fourth or subsequent offense. (1) (a} On the fourth or subsequent
conviction under 61-8-714 or 61-8-722 for a violation of 61-8-401 or 61-8-406, the person shall be
punished by imprisonment for a term of not less than 6 months or more than 13 months and by a fine of
not less than $1,000 [$1,500} or more than $10,000. The imposition or execution of the imprisonment
sentence imposed for a fourth or subsequent offense may not be suspended. The-personis-notoigiblefer
paroie-

(b} The court shall:

(i) specify one of the following facilities as the place in which the initial term of imprisonment must
be served:

(A) a state prison;

(B) a regional correctional facility;

(C) a county jail;

(D) a boot camp, provided the prior approval of the department of corrections has been obtained:

(E) a prerelease center, provided the prior approval of the department of corrections has been
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obtained; or

{F} a state-approved public or private treatment facility; or

{iil  sentence the person to the department of corrections for placement in an appropniate
correc:.. nal institution or program.

{c) Following initial placement of a defendant in the facility specified by the court in accordance
with subsection (1){b}(i}, the department of corrections may, at its discretion, place the offender in another
faciiity or program.

(2} {a) After serving the tevrm of imprisonment imposed under subsection (1)(a), the person shall
serve a supervised release term of not less than 1 year or more than 2 years. The release must be
supervised by the department of corrections, which may order all or any portion of the supervised release
term to be served under intensive supervision. The provisions af Title 46, chapter 23, part 10, relating to
probation, apply to the supervised release.

{b) The sentencing judge may impose upon the defendant any reasonable restrictions or conditions
during the period of supervised reiease. Reasonable restrictions or conditions may include:

(i} conditions for supervised release;

(i) payment of a fine as provided in 46-18-231;

(iii} payment of costs as provided in 46-18-232 and 46-18-233;

{iv) payment of costs of court-appointed counsel as provided in 46-8-113;

{v) community service;

{vi) any other reasonable restrictions or conditions considered necessary for rehabilitation or for the
protection of society; or

(vii) any combination of the restrictions or conditions listed in subsections {2){b} (i} through (2)(b){vi).

(c) If a violation of the restrictions or conditions of the supervised release is established, the court
may continue the period of supervised release or may require the defendant to serve the remainder of the
supervised release sentence in ane of the facilities set forth in subsection (1){b}. The court may credit the
remainder of the supervised release or the time to be served in a facility set forth in subsection {1)(b) with
all or part of the time already served on supervised release.

i3) The court shall order a person who is financially able 1o pay the costs of imprisonment and
supervised release under this section and of the information course and treatment under [section 9].”

{B) IF HOUSE BILL NO. 100 AND [THIS ACT] ARE NOT PASSED AND APPROVED, THEN THE
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BRACKETED REFERENCES TQ "SECTION 13" IN [THIS ACT] ARE VOID.

{(2) IF HOUSE BILL NO. 208 AND [THIS ACT] ARE BOTH PASSED AND APPROVED, THEN THE

BRACKETED AMOUNT IN[SECTION 13] OF [THIS ACT! ISEFFECTIVE AND A NEW SECTION 1413 ADDED

TO [THIS ACT] THAT READS:

"NEW SECTION. Section 14. Driving under influence of alcohol or drugs -- driving with excessive
alcohol concentration -- no suspension of fines -- community service as payment. (1) Except upon written
findings of extenuating and mitigating circumstances by the court, no fine imposed under 61-8-714,
61-8-722, or [section 13] against a defendant convicted of a violation of 61-8-401 or 61-8-406 may be
suspended,

(2) If the court determines that the person is unable to pay the fine, the court may sentence the

person to supervised community service.”

NEW SECTION. Section 14, Applicability. [This act] applies to otfenses committed on or after
October 1, 1997.
-END-
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