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6 SEXUALLY TRANSMITTED DISEASES; REMOVING THE WRITTEN INFORMED CONSENT REQUIREMENT 

7 FROM THt AIDS PREVENTION ACT; AND AMENDING SECTIONS 50-114-1 03;AN9'50:_]_6.-19•. 0_7, M·. CA." 
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9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

10 

11 NEW SECTION. Section 1. AIDS, HIV-related conditions, and HIV infection to be treated as other 

12 communicable diseases. It is the intent of the legislature to treat AIDS, HIV-related conditions, and HIV 

13 infection in the same manner as other communicable and sexually transmitted diseases with regard to 

14 testing, reporting, partner notification, and disease intervention. The department shall adopt rules, as 

15 provided in 50-1-202, to reflect this policy. 
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Section 2. Section 50-16-1003, MCA, is amended to read: 

"50-16-1003. Definitions. As used in this part, the following definitions apply: 

(11 "AIDS" means acquired immune deficiency syndrome as further defined by the department in 

accordance with standards promulgated by the centers for disease control of the United States public health 

service. 

(21 "Contact" means-; 

(al an individual identified 13y the sul3jeet of an I-IIV relatod test as a past or present seJcual partner 

er as a person with wheRl the suajeet has shared h•(podermic needles or syrin§es; or 

113) any ether .i! person who has been exposed to the test subject in a manner, voluntary or 

involuntary, that may allow HIV transmission in accordance with modes of transmission recognized by the 

centers for disease control of the United States public health service. 

13) "Department" means the department of public health and human services provided for in 

2-15-2201. 

14) "Health care facility" means a health care institution, private or public, including but not limited 
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to a hospital, nursing home, clinic, blood bank, blood center, sperm bank, or laboratory. 

2 (5) "Health care provider" means a person who is licensed, certified, or otherwise authorized by 

3 the laws of this state to provide health care in the ordinary course of business or practice of a profession. 

4 The term does not include a person who provides health care solely through the sale or dispensing of drugs 

5 or medical devices. 

6 (6) "HIV" means the human immunodeficiency virus, identified as the causative agent of AIDS, and 

7 all HIV and HIV-related viruses that damage the cellular branch of the human immune or neurological 

8 systems and leave the infected person immunodeficient or neurologically impaired. 

9 (7) "HIV-related condition" means a chronic disease resulting from infection with HIV, including 

10 but not limited to AIDS and asymptomatic seropositivity for HIV. 

11 (8) "HIV-related test" means a test approved by the federal food and drug administration, including 

12 but not limited to an enzyme immunoassay and a western blot, that is designed to detect the presence of 

13 HIV or antibodies to HIV. 

14 (9) "Legal guardian" means a person appointed by a court to assume legal authority for another 

15 who has been found incapacitated or, in the case of a minor, a person who has legal custody of the minor. 

16 (10) "Local board" means a county, city, city-county, or district board of health. 

17 (11) "Local health officer" means a county, city, city-county, or district health officer appointed by 

18 the local board. 

19 (12) "Next of kin" means an individual who is a parent, adult child, grandparent, adult sibling, or 

20 legal spouse of a person. 

21 (13) "Person" means an individual, corporation, organization, or other legal entity. 

2 2 ( 141 "Posttest counseling" means counseling, conducted at the time that the HIV-related test results 

23 are given, and includes, at a minimum, written materials provided by the department. 

24 (151 "Pretest counseling" means the provision of counseling to the subject prior to conduct of an 

25 HIV-related test, including, at a minimum, written materials developed and provided by the department. 

26 116) "Release of test results" means a written authorization for disclosure of HIV-related test results 

27 that: 

28 (al is signed and dated by the person tested or the person authorized to act for the person tested; 

29 and 

30 lb) specifies the nature of the information to be disclosed and to whom disclosure is authorized. 
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(17) "Significant other" means an individual living in a current spousal relationship with another 

2 individual but who is not legally a spouse of that individual. 

3 ( 181 (a) "Written inferRles eensent" Rleans an agreeR1ent in writing that is freely O)(eeutes by the 

4 subjeet of an I-IIV relates test, by the subjeet's legal guarsian, or, if there is no legal §uarsian and the 

5 subjoet is uneenseious or otherwise Rlentall1• ineapaeitated, by the subjeet's ne1€t ef l1in er signifieant ethm 

6 er a persen designates by the subjeet in hespital reeerds te aet en the subjeet's behalf. The written 

7 inforR1ed eonsent RlUSt inelude at least the follewing: 

8 Iii an e)(pfanation sf the test, insluding its purpese, petential uses, liRlitatisns, ans the Rleaning et 

9 its results; 

10 (iil an ei1planatien ef t\:\e J:Jreeedures ta be follewes fer oenfident'.al'.t-,·, eleed srawing, and 

11 eeunseling, inelusing netifieatien that the test is •teluntary and that oonsent Ala.,· ee wit\:\drawn at any tiRle 

12 until the bleed saR1ple is talion; 

13 (iiil an ei1planati0n ef whether and ta wheRl the suejeet's naRle and test results Fnay be diselesed; 

14 (iv) a steteR1ent that the test Ala'; be ebtaines anonyR10usi',' if the subjeet wishes; 

15 (v) t\:\e naR1e and address sf a health eare previder whoRl the sui3jeet appreves te reeei,·e the 

16 sui3jeet's test results and ta previde the subjeet with pesttest oeunseling; and 

17 (,,•ii if the eensent is for a test being perforRled as part ef an applieatien fer insuranee, a stateRlent 

18 that enly a pesitivo test result will be reperted te the designated health eare previder and that ne§ative test 

19 results Ala.,· be ebtained by the subject freRl the insuranee eeRlpany. 

20 (bl The departRlent shall s0¥ele13 an agreeR1ent ferFR that FABY be used for purpeses ef this 

21 subseetien." 

22 

23 

24 

Section 3. Section 50-16-1007, MCA, is amended to read: 

"50-16-1007. Testing -- counseling -- informed consent -- penalty. ( 1) An HIV-related test may 

25 be ordered only by a health care provider and only after receiving the written informed consent of: 

26 (a) the subject of the test; 

27 (bl the subject's legal guardian; 

28 (cl the subject's next of kin or significant other if: 

29 (i) the subject 1s unconscious or otherwise mentally incapacitated: 

30 (ii) there is no legal guardian; 
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{iii) there are medical indications of an HIV-related condition; and 

2 {iv) the test is advisable in order to determine the proper course of treatment of the subject; or 

3 (di the subject's next of kin or significant other or the person, if any, designated by the subject 

4 in hospital records to act on the subject's behalf if: 

5 (ii the subject is in a hospital; and 

6 (ii) the circumstances in subsections (1 )(c)(i) through (1 )(c)(iv) exist. 

7 (2) When a health care provider orders an HIV-related test, the provider also certifies that informed 

8 consent has been received prior to ordering an HIV-related test. 

9 (3) Before the subject of the test eJweutes aA iA!orFAoa eoAseAt a!jroeFAoAt gives consent, the 

1 0 health care provider ordering the test or the provider's designee ffitlSt shall give pretest counseling to: 

11 {a) the subject; 

12 (bl the subject's legal guardian; 

13 (c) the subject's next of kin or significant other if: 

14 (i) the subject is unconscious or otherwise mentally incapacitated; and 

15 (ii) there is no guardian; or 

16 Id) the subject's next of kin or significant other or the person, if any, designated by the subject 

17 in hospital records to act on the subject's behalf if: 

18 Ii) the subject is in the hospital; and 

19 (ii) the circumstances in subsections (l)(c)(i) and (l)(c)(ii) exist. 

20 (4) A health care provider who does not provide HIV-related tests on an anonymous basis shall 

21 inform each person who wishes to be tested that anonymous testing is available at one of the 

22 counseling-testing sites established by the department, or elsewhere. 

23 15) The subject of an HIV-related test or any of the subject's representatives authorized by 

24 subsection ( 11 to act in the subject's. stead shall designate, as part of a writloA inforFAea the consent, a 

25 health care provider to receive the results of an HIV-related test. The designated health care provider shall 

26 inform the subject or the subject's representative of the results in person. 

27 (6) At the time that the subject of a test or the subject's representative is given the test results, 

28 the health care provider or the provider's designee shall give the subject or the subject's representative 

29 posttest counseling. 

30 (7) If a test is performed as part of an application for insurance, the insurance company fffiffit shall 
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ensure that: 

2 (al negative results can be obtained by the subJect or the subject's representative upon request; 

3 and 

4 (b) positive results are returned to the health care provider designated by the subject or the 

5 subject's representative. 

6 (8) A minor may consent or refuse to consent to be the subject of an HIV-related test, pursuant 

7 to 41-1-402. 

8 (9) Subsections ( 1) through (6) do not apply to: 

9 (a) the performance of an HIV-related test by a health care provider or health care facility that 

10 procures, processes, distributes, or uses a human body part donated for a purpose specified under Title 72, 

11 chapter 17, if the test is necessary to assure medical acceptability of the gift for the purposes intended; 

12 (bl the performance of an HIV-related test for the purpose of research if the testing is performed 

13 in a manner by which the identity of the test subject is not known and may not be retrieved by the 

14 researcher; 

15 (c) the performance of an HIV-related test when: 

16 (ii the subject of the test is unconscious or otherwise mentally incapacitated; 

17 (iii there are medical indications of an HIV-related condition; 

18 (iii) the test is advisable in order to determine the proper course of treatment of the subject; and 

19 (iv) none of the individuals listed in subsection (1 )lb), 11 )le), or 11 )Id) exists or is available within 

20 a reasonable time after the test is determined to be advisable; or 

21 (di the performance of an HIV-related test conducted pursuant to 50-18 107 or 50-18-108, with 

22 the exception that the pretest and posttest counseling must still be given. 

23 ( 10) (al If an agent or employee of a health care facility, a health care provider with privileges at 

24 the health care facility, or a person providing emergency services who is described in 50-16-702 has been 

25 voluntarily or involuntarily exposed to a patient in a manner that may allow infection by HIV by a mode of 

26 transmission recognized by the centers for disease control of the United States public health service, the 

27 physician of the patient shall, upon request of the exposed person, notify the patient of the exposure and 

28 seek written infamies consent in accordance with guidelines of the centers for disease control for an 

29 HIV-related test of the patient. If written informes consent cannot be obtained, the health care facility, in 

30 accordance with the infectious disease exposure guidelines of the health care facility, may, without the 
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consent of the patient, conduct the test on previously drawn blood or previously collected bodily fluids to 

2 determine if the patient is in fact infected. A health care facility is not required to perform a test authorized 

3 in this subsection. If a test is conducted pursuant to this subsection, the health care facility shall inform 

4 the patient of the results and provide the patient with posttest counseling. The patient may riot be charged 

5 for a test performed pursuant to this subsection. The results of a test performed pursuant to this subsection 

6 may not be made part of the patient's record and are subject to 50-16- 1009( 1). 

7 (bl For the purposes of this subsection il.QL "·,..,ritton infom1od consent" "consent" means an 

8 agreement in writin[l that is freely executed, either orally or in writing, by tho subject of an HIV-related test, 

9 by the subject's legal guardian, or, if there is no legal guardian and the subject is incapacitated, by the 

10 subject's next of kin, significant other, or a person designated by the subject in hospital records to act on 

11 the subject's behalf. 

12 { 11) A knowing or purposeful violation of this section is a misdemeanor punishable by a fine of 

13 $1,000 or imprisonment for up to 6 months, or both." 

14 

15 NEW SECTION. Section 4. Codification instruction. [Section 1] is intended to be codified as an 

16 integral part of Title 50, chapter 16, part 10, and the provisions of Title 50, chapter 16, part 10, apply to 

17 [section 1]. 

1 8 -END-
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9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

10 

11 NEW SECTION. Section 1. AIDS, HIV-related conditions, and HIV infection to be treated as other 

12 communicable diseases. It is the intent of the legislature to treat AIDS, HIV-related conditions, and HIV 

13 infection in the same manner as other communicable and sexually transmitted diseases with regard to 

14 testing, reporting, partner notification, and disease intervention. The department shall adopt rules, as 

15 provided in 50-1-202, to reflect this policy. 

16 

17 Section 2. Section 50-16-1003, MCA, is amended to read: 

18 "50-16-1003. Definitions. As used in this part, the following definitions apply: 

19 (11 "AIDS" means acquired immune deficiency syndrome as further defined by the department in 

20 accordance with standards promulgated by the centers for disease control of the United States public health 

21 service. 

22 (21 "Contact" means+ 

23 lal aA iAai¥ia1:1al iaeAtifiea b'I' ti=le s1:113jeet ef aA I-IIV relates test as a 13ast er 13reseAt se1E1:1al 13artner 

24 er as a 13erseA witl=I wi=leff1 ti=le s1:1bjeet !=las si=larea R"fJ38cierFRie neeciles er S'!'FiA!IBS; or 

25 (ill aA'f eti=ler .§ person who has been exposed to the test sub1ect in a manner, voluntary or 

26 involuntary, that may allow HIV transmission in accordance with modes of transmission recognized by the 

27 centers for disease control of the United States public health service. 

28 I 3) "Department" means the department of public health and human services provided for in 

29 2-15-2201. 

30 (4) "Health care facility" means a health care institution, private or public, including but not limited 
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to a hospital, nursing home, clinic, blood bank, blood center, sperm bank, or laboratory. 

2 (5) "Health care provider" means a person who is licensed, certified, or otherwise authorized by 

3 the laws of this state to provide health care in the ordinary course of business or practice of a profession. 

4 The term does not include a person who provides health care solely through the sale or dispensing of drugs 

5 or medical devices. 

6 (6) "HIV" means the human immunodeficiency virus, identified as the causative agent of AIDS, and 

7 all HIV and HIV-related viruses that damage the cellular branch of the human immune or neurological 

8 systems and leave the infected person immunodeficient or neurologically impaired. 

9 17) "HIV-related condition" means a chronic disease resulting from infection with HIV, including 

10 but not limited to AIDS and asymptomatic seropositivity for HIV. 

11 (8) "HIV-related test" means a test approved by the federal food and drug administration. including 

12 but not limited to an enzyme immunoassay and a western blot, that is designed to detect the presence of 

13 HIV or antibodies to HIV. 

14 (9) "Legal guardian" means a person appointed by a court to assume legal authority for another 

15 who has been found incapacitated or, in the case of a minor, a person who has legal custody of the minor. 

16 I 10) "Local board" means a county, city, city-county, or district board of health. 

17 (11) "Local health officer" means a county, city, city-county, or district health officer appointed by 

18 the local board. 

19 112) "Next of kin" means an individual who is a parent, adult child, grandparent, adult sibling, or 

20 legal spouse of a person. 

21 (13) "Person" means an individual, corporation, organization, or other legal entity. 

22 114) "Posttest counseling" means counseling, conducted at the time that the HIV-related test results 

23 are given, and includes, at a minimum, written materials provided by the department. 

24 115) "Pretest counseling" means the provision of counseling to the subject prior to conduct of an 

25 HIV-related test, including, at a minimum, written materials developed and provided by the department. 

26 (16) "Release of test results" means a written authorization for disclosure of HIV-related test results 

27 that: 

28 la) is signed and dated by the person tested or the person authorized to act for the person tested; 

29 and 

30 lb) specifies the nature of the information to be disclosed and to whom disclosure is authorized. 
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(17) "Significant other" means an individual living in a current spousal relationship with another 

2 individual but who is not legally a spouse of that individual. 

3 ( 18) (al "\Ahitten inforFAos eensent" FAeans an agreeFRent in writing that is freely eHeetites tiy tl=ie 

4 stisjost of an 1-llV relates test, sy tho susjoet's legal guarsian, or, if there is no legal guarsian aAs the 

5 susjest is unsenseieus er etherwise FReAtally inoapaeitates, av the sutijeot's AelEt ef kin er sigAifioant otl=ier 

6 er a persen sesigAates sv tho susjeet iA hespital reeerss to aet on the susjest's sehalf. Tl=ie writteA 

7 iAferFAes eeASOAt FRUSt iAeluse at least the folle·,•,'iAg: 

8 (ii aA e11plaAatien ef the test, inelusiAg its purpose, potential uses, liFAitatiens, ans the FAeaning ef 

9 its results; 

1 O (ii) aA e11planatien ef tho preoesures te be fellewos fer eenfisentiality, blees srawiAg, aAs 

11 seunseliAg, iAelusing netifioatien that the test is voluntary ans that eonsent FRay be withsrawA at aA'y' tiFAe 

12 until the sloes saFRple is taken; 

13 (iii) an el!planatien of whetl=ier ans to wheFR tl=ie susjost's naFAe ans test results FRa',' so siseloses; 

14 (i,·l a statoFRent that the test FRa',' se ostaines aAonvFAeusly if tho susjeot wishes; 

1 5 (vi tl=ie naFRo aAs aeeress of a l=iealtl=i eare previEler whoFR tl=ie subjeot approves to reeeIve the 

16 susjeet's test results ans to proviso the susjeet with posttost eouAseling; ans 

17 (>, il if tl=ie oonsont is fer a test seiAg perforFReEl as part of an applieatien for insuranse, a stateFAeAt 

18 that oAly a positi·ie test rnsult will se repartee to the ElesigAateEl health oare previEler aAe tl=iat Aegative test 

19 results R=tay Be obtainee By ~he suBjeot iFoFA 1:t=ie insuranoe eoFApany. 

20 (bl The eopartFRent shall Elovelop an a§roeFRent forFR that FAay 13e useel for purposes of this 

21 sussestion." 

22 

23 Section 3. Section 50-16-1007, MCA, is amended to read: 

24 "50-16-1007. Testing•· counseling·- informeEI consent-· penalty. (1 I An HIV-related test may 

25 be ordered only by a health care provider and only after receiving the written inforFAeel consent of: 

26 (al the subject of the test; 

27 (bl the subject's legal guardian; 

28 (cl the subject's next of kin or significant other if: 

29 (ii the subject is unconscious or otherwise mentally incapacitated; 

30 (iii there is no legal guardian; 
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(iii) there are medical indications of an HIV-related condition; and 

2 (iv) the test is advisable in order to determine the proper course of treatment of the subject; or 

3 (di the subject's next of kin or significant other or the person, if any, designated by the subject 

4 in hospital records to act on the subject's behalf if: 

5 Ii) the subject is in a hospital; and 

6 (ii) the circumstances in subsections 11 )(c)(il through (1 )(c)(iv) exist. 

7 (2) When a health care provider orders an HIV-related test, the provider also certifies that informed 

8 consent has been received prior to ordering an HIV-related test. 

9 (31 Before the subject of the test eirneutoo an infeFffleEi eensent 0§Feofflent gives consent, the 

1 O health care provider ordering the test or the provider's designee ffil:t5t shall give protest counseling to: 

11 (al the subject; 

12 (bl the subject's legal guardian; 

13 (cl the subject's next of kin or significant other if: 

14 (ii the subject is unconscious or otherwise mentally incapacitated; and 

15 (iii there is no guardian; or 

16 (di the subject's next of kin or significant other or the person, if any, designated by the subject 

17 in hospital records to act on the subject's behalf if: 

1 B (ii the subject is in the hospital; and 

19 (ii) the circumstances in subsections ( 1 )(c)(i) and (1 )(c)(ii) exist. 

20 (41 A health care provider who does not provide HIV-related tests on an anonymous basis shall 

21 inform each person who wishes to be tested that anonymous testing is available at one of the 

22 counseling-testing sites established by the department, or elsewhere. 

23 151 The subject of an HIV-related test or any of the subject's representatives authorized by 

24 subsection I 11 to act in the subject's stead shall designate, as part of a ·mitten infoFfflea the consent, a 

25 health care provider to receive the results of an HIV-related test. The designated health care provider shall 

26 inform the subject or the subject's representative of the results in person. 

27 (6) At the time that the subject of a test or the subject's representative is given the test results, 

28 the health care provider or the provider's designee shall give the subject or the subject's representative 

29 posttest counseling. 

30 (7) If a test is performed as part of an application for insurance, the insurance company ffil:t5t shall 
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ensure that: 

2 (al negative results can be obtained by the subject or the subject's representative upon request; 

3 and 

4 (bl positive results are returned to the health care provider designated by the subject or the 

5 subject's representative. 

6 (8) A minor may consent or refuse to consent to be the subject of an HIV-related test, pursuant 

7 to 41-1-402. 

8 (91 Subsections (1 I through (61 do not apply to: 

9 (a) the performance of an HIV-related test by a health care provider or health care facility that 

10 procures, processes, distributes, or uses a human body part donated for a purpose specified under Title 72, 

11 chapter 17, if the test is necessary to assure medical acceptability of the gift for the purposes intended; 

1 2 (bl the performance of an HIV-related test for the purpose of research if the testing is performed 

13 in a manner by which the identity of the test subject is not known and may not be retrieved by the 

14 researcher; 

1 5 (cl the performance of an HIV-related test when: 

16 (ii the subject of the test is unconscious or other.wise mentally incapacitated; 

1 7 (iii there are medical indications of an HIV-related condition; 

18 (iii) the test 1s advisable in order to determine the proper course of treatment of the subject; and 

19 (iv) none of the individuals listed in subsection (1)(b), (1)(c), or (1)(d) exists or is available within 

20 a reasonable time after the test is determined to be advisable; or 

21 Id) the performance of an HIV-related test conducted pursuant to 50-18-107 or 50-18-108, with 

22 the exception that the pretest and posttest counseling must still be given. 

23 I 10) (a) If an agent or employee of a health care facility, a health care provider with privileges at 

24 the health care facility, or a person providing emergency services who is described in 50-16-702 has been 

25 voluntarily or involuntarily exposed to a patient in a manner that may allow infection by HIV by a mode of 

26 transmission recognized by the centers for disease control of the United States public health service, the 

27 physician of the patient shall, upon request of the exposed person, notify the patient of the exposure and 

28 seek writteA iAlermeEI consent in accordance with guidelines of the centers for disease control for an 

29 HIV-related test of the patient. If writteA infermeEI consent cannot be obtained, the health care facility, in 

30 accordance with the infectious disease exposure guidelines of the health care facility, may, without the 
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consent of the patient, conduct the test on previously drawn blood or previously collected bodily fluids to 

2 determine if the patient is in fact infected. A health care facility is not required to perform a test authorized 

3 in this subsection. If a test is conducted pursuant to this subsection, the health care facility shall inform 

4 the patient of the results and provide the patient with posttest counseling. The patient may not be charged 

5 for a test performed pursuant to this subsection. The results of a test performed pursuant to this subsection 

6 may not be made part of the patient's record and are subject to 50-16-1009(1). 

7 {bl For the purposes of this subsection fr~L "written inferrnoa oensont" "consent" means an 

8 agreement in writin§ that is freely executed, either orally or in writing, by the subject of an HIV-related test, 

9 by the subject's legal guardian, or, if there is no legal guardian and the subject is incapacitated, by the 

10 subject's next of kin, significant other, or a person designated by the subject in hospital records to act on 

1 1 the subject's behalf. 

12 { 11) A knowing or purposeful violation of this section is a misdemeanor punishable by a fine of 

13 $1,000 or imprisonment for up to 6 months, or both." 

14 

1 5 NEW SECTION. Section 4. Codification instruction. [Section 1) is intended to be codified as an 

16 integral part of Title 50, chapter 16, part 10, and the provisions of Title 50, chapter 16, part 10, apply to 

1 7 lsection 1 I. 

1 8 -END-
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HUMAN SERVICES TO TREAT HIV INFECTION IN THE SAME MANNER AS OTHER COMMUNICABLE AND 

SEXUALLY TRANSMITTED DISEASES; REMOVING THE WRITTEN INFORMED CONSENT REQUIREMENT 

FROM THi AIDS PREVENTION ACT; A~D A~
0

ENDING,~ECTIONS 50-16_-1,9~5_?~ 6-;.,007, MCA " 

8 tJ10-/ ~~ d) a,[t,,,,,v ~ 1-{6, __ :0✓i~ ./ . 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 9 
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HOUSE BILL NO. 558 

HB0558.02 

APPROVED BY COM ON PUBLIC 
HEALTH, WELFARE & SAFETY 

2 INTRODUCED BY SMITH, BERGMAN, BRAINARD, ORR, MOLNAR, SIMPKINS, JORE, CURTISS, 

3 ADAMS, BEAUDRY, WELLS, KNOX, KEA TING, HARGROVE, KEENAN, ARNOTT, AHNER, WALTERS, 

4 HAYNE, HOLLAND, ESTRADA 

5 

6 A BILL FOR AN ACT ENTITLED: "AN ACT DIRECTING THE DEPARTMENT OF PUBLIC HEAL TH AND 

7 HUMAN SERVICES TO TREAT HIV INFECTION IN THE SAME MANNER AS OTHER COMMUNICABLE MID 

8 DISEASES, INCLUDING SEXUALLY TRANSMITTED DISEASES; REMOVING THE 1111RITT!e~J l~Jj;QRpqg) 

9 GQ~J8e~JT REQUIREMENT FROM THE AIDS PREVENTION ACT THAT INFORMED CONSENT BE IN 

10 WRITING; DEFINING "INFORMED CONSENT"; AND AMENDING SECTIONS 50-16-1003AND 50-16-1007, 

11 MCA." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 NEW SECTION. Section 1. AIDS, HIV-related conditions, and HIV infection to be treated as other 

16 communicable diseases. It is the intent of the legislature to treat AIDS, HIV-related conditions, and HIV 

17 infection in the same manner as other communicable aR4 DISEASES, INCLUDING sexually transmitted 

18 diseases. BY ADOPTING THE MOST CURRENTLY ACCEPTED PUBLIC HEAL TH PRACTICES with regard to 

19 testing, reporting, partner notification, and disease intervention. NOTHING IN THIS SECTION IS INTENDED 

20 TO PROHIBIT THE DEPARTMENT FROM ALLOWING TESTING FOR HIV INFECTION TO BE PERFORMED 

21 AND REPORTED WITHOUT IDENTIFICATION OF THE SUBJECT OF THE TEST. The department shall adopt 

22 rules, as provided in 50-1-202, to reflect this policy. 

23 

24 Section 2. Section 50-16-1003, MCA, is amended to read: 

25 "50-16-1003. Definitions. As used in this part, the following definitions apply: 

26 (1) "AIDS" means acquired immune deficiency syndrome as further defined by the department in 

27 accordance with standards promulgated by the centers for disease control of the United States public health 

28 service. 

29 (2) "Contact" means+ 

30 (al aR inei•Jie1cJal ieentifiee ey tl:le s1cJejest ef an I-IIV relates test as a flO&t er f!resent &Sl<lclal flOFtRer 
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er as a 13ersen wit"1 w"1em t"1o s~bjest "1as s"1aroel "1y13oelormis nooelles or s•yrin§es; er 

2 (bl any othor .;! person who has been exposed to the test subject in a manner, voluntary or 

3 involuntary, that may allow HIV transmission in accordance with modes of transmission recognized by the 

4 centers for disease control of the United States public health service. 

5 (3) "Department" means the department of public health and human services provided for in 

6 2-15-2201. 

7 (41 "Health care facility" means a health care institution, private or public, including but not limited 

8 to a hospital, nursing home, clinic, blood bank, blood center, sperm bank, or laboratory. 

9 (5) "Health care provider" means a person who is licensed, certified, or otherwise authorized by 

1 O the laws of this state to provide health care in the ordinary course of business or practice of a profession. 

11 The term does not include a person who provides health care solely through the sale or dispensing of drugs 

12 or medical devices. 

13 (6) "HIV" means the human immunodeficiency virus, identified as the causative agent of AIDS, and 

14 all HIV and HIV-related viruses that damage the cellular branch of the human immune or neurological 

15 systems and leave the infected person immunodeficient or neurologically impaired. 

16 (7) "HIV-related condition" means a chronic disease resulting from infection with HIV, including 

17 but not limited to AIDS and asymptomatic seropositivity for HIV. 

18 (8) "HIV-related test" means a test approved by the federal food and drug administration, including 

19 but not limited to an enzyme immunoassay and a western blot, that is designed to detect the presence of 

20 HIV or antibodies to HIV. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(9) "INFORMED CONSENT" MEANS A FREELY EXECUTED ORAL OR WRITTEN GRANT OF 

PERMISSION BY THE SUBJECT OF AN HIV-RELATED TEST, BY THE SUBJECT'S LEGAL GUARDIAN. OR, 

IF THERE IS NO LEGAL GUARDIAN AND THE SUBJECT OF THE TEST IS UNCONSCIOUS OR OTHERWISE 

MENTALLY INCAPACITATED, BY THE SUBJECT'S NEXT OF KIN OR SIGNIFICANT OTHER OR A PERSON 

DESIGNATED BY THE SUBJECT IN HOSPITAL RECORDS TO ACT ON THE PERSON'S BEHALF TO 

PERFORM AN HIV-RELATED TEST AFTER THE RECEIPT OF PRETEST COUNSELING. 

~.L1.Ql. "Legal guardian" means a person appointed by a court to assume legal authority for another 

who has been found incapacitated or, in the case of a minor, a person who has legal custody of the minor. 

t+Gl-illl "Local board" means a county, city, city-county, or district board of health. 

{-++H.11.l "Local health officer" means a county, city, city-county, or district health officer appointed 
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55th Legislature HBO558.O2 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

by the local board. 

~u;n "Next of kin" means an individual who is a parent, adult child, grandparent, adult sibling, 

or legal spouse of a person. 

~il.1:l. "Person" means an individual, corporation, organization, or other legal entity. 

t+4till.l "Posttest counseling" means counseling, conducted at the time that the HIV-related test 

results are given, and includes, at a minimum, written materials provided by the department. 

{-+e+ilfil "Pretest counseling" means the provision of counseling to the subject prior to conduct of 

an HIV-related test, including, at a minimum, written materials developed and provided by the department. 

++e+illl. "Release of test results" means a written authorization for disclosure of HIV-related test 

results that: 

(a) is signed and dated by the person tested or the person authorized to act for the person tested; 

and 

(b) specifies the nature of the information to be disclosed and to whom disclosure is authorized. 

t+++ilfil "Significant other" means an individual living in a current spousal relationship with another 

individual but who is not legally a spouse of that individual. 

( 18) (al "Written infarFRed sonsont" FRoans an agrooFRent in writing that is frool•t 0lE0GYtos 8',' tho 

SY8jest of an FIIV relates test, 8')' tho SY8jost's legal gyarllian, or, if thoro is no legal guardian and tho 

SY8jost is Ynsonssious or otherwise FR0Rtallv insapasitatos, 9y ti=lo sybjost' s nolEt of kin or signifisant otl:!or 

or a person sosignatod 8'f tl:!o subjost in l:!ospital rosorss to ast on tho SY8jest's 9ehalf. Tl:!o 'A'ritten 

inforFROll sonsent FRYSt inslude at least ti=lo fello.,.in€P 

(i) an m113lanation of tho test, inslYding its pyrpose, potential uses, liFRitations, anll tl:!o FRoaning of 

its results; 

(ii) an BlEplanation of tl:!o prooosuroe to be followes fer sonfisontiality, blood srawing, anll 

oounsoling, inslYding notifisation tl:!at ti=lo test is voluntary ans tl:!at sensont FRO',' bo withllra'"'n at any tiFRo 

until the 8loed saFRple is taken; 

!iiil an 011planation of wl:!ether ans to wheffi the subjest's naAle ans test resYlts Ala.,· bo llisslosoll; 

(iv) a statoFAont ti=lat tho test FAa•t 80 obtainell anonyFRousl•t if tl:!o subjost ',¥ishos; 

('<I tho naFRe ans Ollllress of a l:!oaltl:! saro provisor wl=leffi the sYbjest appro><es to rooeive tho 

su8jeot's test rosylts and to pro•Jillo tl:!e subjost witl:! posttost ooYnsoling; anel 

(vii if ttlo sonsont is for a test eaing porformos as part of an applioation for insuranoo, a statoFRont 
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1.,,!!fvlsion 

- 3 - HB 558 



55th Legislature HB0558.02 

that ORiy a flOSitivo test result will be rof)ortoa ta tho aosi!)Aatoa health saro flF8 1,1iaer aAEl that Ao9ativo test 

r0s1,1lts A'lay be ebtaiAOB b~• tho s1,1bjost fraA'I tho iAGl,HaAso 68A'lflaAy. 2 

3 

4 

5 

(bl Tho BOflartA'loAt shall aovolofl aA B!JF0IlA'IBAt farA'I that A'IB'f be usoa fer flUFflosos ef this 

subsostioA." 

6 Section 3. Section 50-16-1007, MCA, is amended to read: 

7 "50-16-1007. Testing -- counseling -- in#oFmed INFORMED consent -- penalty. ( 1) An HIV-related 

8 test may be ordered only by a health care provider and only after receiving the writteA iAfarmoa INFORMED 

9 consent of: 

10 (a) the subject of the test; 

11 (b) the subject's legal guardian; 

12 (c) the subject's next of kin or significant other if: 

13 (i) the subject is unconscious or otherwise mentally incapacitated; 

14 (ii) there is no legal guardian; 

15 (iii) there are medical indications of an HIV-related condition; and 

16 (iv) the test is advisable in order to determine the proper course of treatment of the subject; or 

17 (d) the subject's next of kin or significant either or the person, if any, designated by the subject 

18 in hospital records to act on the subject's behalf if: 

19 (i) the subject is in a hospital; and 

20 (ii) the circumstances in subsections ( 1 )(c)(i) through ( 1 )(c)(iv) exist. 

21 (2) When a health care provider orders an HIV-related test, the provider also certifies that informed 

22 consent has been received prior to ordering an HIV-related test. 

23 (3) Before the subject of the test 011esutos aA iAforA'loa ooASBAt a9room0At gives INFORMED 

24 consent, the health care provider ordering the test or the provider's designee ffitl&t shall give pretest 

25 counseling to: 

26 (al the subject; 

27 (b) the subject's legal guardian; 

28 (cl the subject's next of kin or significant other if: 

29 (i) the subject is unconscious or otherwise mentally incapacitated; and 

30 (ii) there is no guardian; or 
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1 Id) the subject's next of kin or significant other or the person, if any, designated by the subject 

2 in hospital records to act on the subject's behalf if: 

3 Ii) the subject is in the hospital; and 

4 (ii) the circumstances in subsections ( 1 l(c)(i) and I 1 )(c)lii) exist. 

5 (4) A health care provider who does not provide HIV-related tests on an anonymous basis shall 

6 inform each person who wishes to be tested that anonymous testing is available at one of the 

7 counseling-testing sites established by the department, or elsewhere. 

8 15) The subject of an HIV-related test or any of the subject's representatives authorized by 

9 subsection ( 1) to act in the subject's stead shall designate, as 13art af a ·,wittoR iAferR1od !h!! AFTER GIVING 

10 INFORMED consent, a health care provider to receive the results of an HIV-related test. The designated 

11 health care provider shall inform the subject or the subject's representative of the results in person. 

12 (6) At the time that the subject of a test or the subject's representative is given the test results, 

13 the health care provider or the provider's designee shall give the subject or the subject's representative 

14 posttest counseling. 

15 (7) If a test is performed as part of an application for insurance, the insurance company~ shall 

16 ensure that: 

17 (a) negative results can be obtained by the subject or the subject's representative upon request; 

18 and 

19 lb) positive results are returned to the health care provider designated by the subject or the 

20 subject's representative. 

21 (Bl A minor may consent or refuse to consent to be the subject of an HIV-related test, pursuant 

22 to 41-1-402. 

23 (9) Subsections (1) through (6) do not apply to: 

24 la) the performance of an HIV-related test by a health care provider or health care facility that 

25 procures, processes, distributes, or uses a human body part donated for a purpose specified under Title 72, 

26 chapter 17, if the test is necessary to assure medical acceptability of the gift for the purposes intended; 

27 (bl the performance of an HIV-related test for the purpose of research if the testing is performed 

28 in a manner by which the identity of the test subject is not known and may not be retrieved by the 

29 researcher; 

30 (c) the performance of an HIV-related test when: 

I Legislative 
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1 Ii) the subject of the test is unconscious or otherwise mentally incapacitated; 

2 Iii) there are medical indications of an HIV-related condition; 

3 (iii) the test is advisable in order to determine the proper course of treatment of the subject; and 

4 (iv) none of the individuals listed in subsection (1)(b), (1)(c), or (1)Id) exists or is available within 

5 a reasonable time after the test is determined to be advisable; or 

6 (d) the performance of an HIV-related test conducted pursuant to 50-18-107 or 50-18-108, with 

7 the exception that the pretest and posttest counseling must still be given. 

8 I 10) la) If an agent or employee of a health care facility, a health care provider with privileges at 

9 the health care facility, or a person providing emergemcy services who is described in 50-16-702 has been 

1 O voluntarily or involuntarily exposed to a patient in a manner that may allow infection by HIV by a mode of 

11 transmission recognized by the centers for disease control of the United States public health service, the 

12 physician of the patient shall, upon request of the exposed person, notify the patient of the exposure and 

13 seek written inforfllad INFORMED consent in accordance with guidelines of the centers for disease control 

14 for an HIV-related test of the patient. If written inforR=tGG INFORMED consent cannot be obtained, the health 

15 care facility, in accordance with the infectious disease exposure guidelines of the health care facility, may, 

16 without the consent of the patient, conduct the test on previously drawn blood or previously collected 

17 bodily fluids to determine if the patient is in fact inf,~cted. A health care facility is not required to perform 

18 a test authorized in this subsection. If a test is conducted pursuant to this subsection, the health care 

19 facility shall inform the patient of the results and provide the patient with posttest counseling. The patient 

20 may not be charged for a test performed pursuant to this subsection. The results of a test performed 

21 pursuant to this subsection may not be made part of the patient's record and are subject to 50-16-1009( 1). 

22 (b) For the purposes of this subsection UQl, "writteA inforfllod eensent" "eonsent" "INFORMED 

23 CONSENT" means an agreement in ·A·ritin!J that is frnely executed, either orally or in writing, by the subject 

24 of an HIV-related test, by the subject's legal guardian, or, if there is no legal guardian and the subject is 

25 incapacitated, by the subject's next of kin, significant other, or a person designated by the subject in 

26 hospital records to act on the subject's behalf. 

27 ( 11) A knowing or purposeful violation of this section is a misdemeanor punishable by a fine of 

28 $1,000 or imprisonment for up to 6 months, or both." 

29 

30 NEW SECTION. Section 4. Codification instruction. [Section 1] is intended to be codified as an 
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integral part of Title 50, chapter 16, part 10, and the provisions of Title 50, chapter 16, part 1 0, apply to 

2 [section 1 ]. 

3 -END-

CLegislfllive 
\Sen,1ces 
\.!!}vision 

- 7 - HB 558 



55th Legislature HB0558.03 

HOUSE BILL NO. 558 

2 INTRODUCED BY SMITH, BERGMAN, BRAINARD, ORR, MOLNAR, SIMPKINS, JORE, CURTISS, 

3 ADAMS, BEAUDRY, WELLS, KNOX, KEATING, HARGROVE, KEENAN, ARNOTT, AHNER, WALTERS, 

4 HAYNE, HOLLAND, ESTRADA 

5 

6 A BILL FOR AN ACT ENTITLED: "AN ACT DIRECTING THE DEPARTMENT OF PUBLIC HEALTH AND 

7 HUMAN SERVICES TO TREAT HIV INFECTION IN THE SAME MANNER AS OTHER COMMUNICABLE ANO 

8 DISEASES, INCLUDING SEXUALLY TRANSMITTED DISEASES; REMOVING THE 1N~ITTE~I IN~O~MED 

9 CONSENT REQUIREMENT FROM THE AIDS PREVENTION ACT THAT INFORMED CONSENT BE IN 

10 WRITING; DEFINING "INFORMED CONSENT"; AND AMENDING SECTIONS 50-16-1003 AND 50-16-1007, 

11 MCA." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 NEW SECTION. Section 1. AIDS, HIV-related conditions, and HIV infection to be treated as other 

16 communicable diseases. It is the intent of the legislature to treat AIDS, HIV-related conditions, and HIV 

17 infection in the same manner as other communicable afl4 DISEASES, INCLUDING sexually transmitted 

18 diseases, BY ADOPTING THE MOST CURRENTLY ACCEPTED PUBLIC HEAL TH PRACTICES with regard to 

19 testing, reporting, partner notification, and disease intervention. NOTHING IN THIS SECTION IS INTENDED 

20 TO PROHIBIT THE DEPARTMENT FROM ALLOWING TESTING FOR HIV INFECTION TO BE PERFORMED 

21 AND REPORTED WITHOUT IDENTIFICATION OF THE SUBJECT OF THE TEST. The department shall adopt 

22 rules, as provided in 50-1-202, to reflect this policy. 

23 

24 Section 2. Section 50-16-1003, MCA, is amended to read: 

25 "50-16-1003. Definitions. As used in this part, the following definitions apply: 

26 11) "AIDS" means acquired immune deficiency syndrome as further defined by the department in 

27 accordance with standards promulgated by the centers for disease control of the United States public health 

28 service. 

29 (2) "Contact" means+ 

30 (a) an indiYidual identified l:Jy the sul:Jjsst ef an HIV related test as a past er present soiwal partner 
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or as a person 'Nith ,,..,hoRl the sblbjest has shared '9ypoderR1is needles er s~•rin§es; er 

2 (b) any ether 2 person who has been exposed to the test subject in a manner, voluntary or 

3 involuntary, that may allow HIV transmission in accordance with modes of transmission recognized by the 

4 centers for disease control of the United States public health service. 

5 (3) "Department" means the department of public health and human services provided for in 

6 2-15-2201. 

7 (4) "Health care facility" means a health care institution, private or public, including but not limited 

8 to a hospital, nursing home, clinic, blood bank, blood center, sperm bank, or laboratory. 

g (5) "Health care provider" means a person who is licensed, certified, or otherwise authorized by 

1 Q the laws of this state to provide health care in the ordinary course of business or practice of a profession. 

11 The term does not include a person who provides health care solely through the sale or dispensing of drugs 

12 or medical devices. 

13 (6) "HIV" means the human immunodeficiency virus, identified as the causative agent of AIDS, and 

14 all HIV and HIV-related viruses that damage the cellular branch of the human immune or neurological 

15 systems and leave the infected person immunodeficient or neurologically impaired. 

16 (7) "HIV-related condition" means a chronic disease resulting from infection with HIV, including 

17 but not limited to AIDS and asymptomatic seropositivity for HIV. 

18 (8) "HIV-related test" means a test approved by the federal food and drug administration, including 

19 but not limited to an enzyme immunoassay and a western blot, that is designed to detect the presence of 

20 HIV or antibodies to HIV. 

21 (9) "INFORMED CONSENT" MEANS A !FREELY EXECUTED ORAL OR WRITTEN GRANT OF 

22 PERMISSION BY THE SUBJECT OF AN HIV-RELATED TEST, BY THE SUBJECT'S LEGAL GUARDIAN, OR, 

23 IF THERE IS NO LEGAL GUARDIAN AND THE SUB~IECT OF THE TEST IS UNCONSCIOUS OR OTHERWISE 

24 MENTALLY INCAPACITATED, BY THE SUBJECT'S NEXT OF KIN OR SIGNIFICANT OTHER OR A PERSON 

25 DESIGNATED BY THE SUBJECT IN HOSPITAL RECORDS TO ACT ON THE PERSON'S BEHALF TO 

26 PERFORM AN HIV-RELATED TEST AFTER THE RECEIPT OF PRETEST COUNSELING. 

27 mi.1.Ql "Legal guardian" means a person appointed by a court to assume legal authority for another 

28 who has been found incapacitated or, in the case of a minor, a person who has legal custody of the minor. 

29 {-+Ol-.lUl "Local board" means a county, city, city-county, or district board of health. 

30 µ...+J.ll1.l "Local health officer" means a county, city, city-county, or district health officer appointed 
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by the local board. 

2 ~il]l "Next of kin" means an individual who is a parent, adult child, grandparent, adult sibling, 

3 or legal spouse of a person. 

4 ~i.11.l. "Person" means an individual, corporation, organization, or other legal entity. 

5 4-+4+.Ll§l "Posttest counseling" means counseling, conducted at the time that the HIV-related test 

6 results are given, and includes, at a minimum, written materials provided by the department. 

7 t+-G-}11..fil "Pretest counseling" means the provision of counseling to the subject prior to conduct of 

8 an HIV-related test, including, at a minimum, written materials developed and provided by the department. 

9 ~J..1..Zl. "Release of test results" means a written authorization for disclosure of HIV-related test 

10 results that: 

11 la) is signed and dated by the person tested or the person authorized to act for the µerson tested; 

12 and 

13 {b) specifies the nature of the information to be disclosed and to whom disclosure is authorized. 

14 t+-+-),j_J_fil "Significant other" means an individual living in a current spousal relationship with another 

15 individual but who is not legally a spouse of that individual. 

16 ( 18) (a) "Written inform es aonsont" moans an a§lroomont in writin!'J that is freely eiceautes by the 

17 subjeot of an "411/ relates test, sy tho subjeot's lo§Jal §luarsian, or, if there is no lo§Jal §IUardian ans tho 

18 subjoat is unaonsaious er otherwise mentally inaapaaitatos, b•; tho subjeat's noict of kin or si§Jnifiaant other 

19 or a person sosi§Jnatos b~· tho subjoat in hospital records to aot on tho subjoat's behalf. Tho written 

20 inforrnos aonsont must inoluso at least tho followin§J: 

21 (i) an Ol<planation of tho test, inalusing its purpose, potential uses, limitations, ans tha moaning of 

22 its rosults; 

23 (ii) an explanation of tho proaasuros to bo followed for oonfidontiality, bloos drau•ing, and 

24 oounsoling, inaluding notification that tho test is 11oluntaPr ana that oonsont may bo 'Nitherawn at any time 

25 until tho blood sample is taken; 

26 {iii) an ol<planation of "'hothor ane to whom tho subjoot's name and test results may bo disalosod; 

27 (i•,) a statomont that tho tost may bo obtained anonymo.isly if tho subject wishes; 

28 Iv) tho narno ane aeeross of a health oaro provider whom tho subjoat approves to roooivo tho 

29 subjoot'o test results ane to pro,~iao tho subjoat with posttost aounsolin§J; and 

30 (vi) if tho aonsont is for a tost l:Joing performed as part of an application for insuranso, a statement 
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that only a positi·,o test result will ao roportoel to tho elosignatoel health oaro provider and that negative test 

2 results i:nay as oatainsel ay the suajsct froi:n the ini;uranss soi:npan 1,1 • 

3 la) Tho department shall develop an agrnemont fori:n that may as used for purposes of this 

4 suassction." 

5 

6 Section 3. Section 50-16-1007, MCA, is amended to read: 

7 "50-16-1007. Testing -- counseling - informed INFORMED consent•· penalty. 111 An HIV-related 

8 test may be ordered only by a health care provider and only after receiving the written informsel INFORMED 

9 consent of: 

10 la) the subject of the test; 

11 (b) the subject's legal guardian; 

12 (cl the subject's next of kin or significant other if: 

13 (i) the subject is unconscious or otherwise mentally incapacitated; 

14 Iii) there is no legal guardian; 

15 liii) there are medical indications of an HIV-related condition; and 

16 liv) the test is advisable in order to determine the proper course of treatment of the subject; or 

17 (dl the subject's next of kin or significant other or the person, if any, designated by the subject 

18 in hospital records to act on the subject's behalf if: 

19 (i) the subject is in a hospital; and 

20 Iii) the circumstances in subsections 11 )lc)li) through 11 )(c)(iv) exist. 

21 (2) When a health care provider orders an HIV-related test, the provider also certifies that informed 

22 consent has been received prior to ordering an HIV-related test. 

23 (3) Before the subject of the test Bl<BGYtclS an informed sonsent B§rBOFABnt gives INFORMED 

24 consent, the health care provider ordering the test or the provider's designee ffitl&t shall give pretest 

25 counseling to: 

26 (a) the subject; 

27 (bl the subject's legal guardian; 

28 (c) the subject's next of kin or significant other if: 

29 (i) the subject is unconscious or otherwise mentally incapacitated; and 

30 (ii) there is no guardian; or 
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Id) the subject's next of kin or significant other or the person, if any, designated by the subject 

2 in hospital records to act on the subject's behalf if: 

3 (i) the subject is in the hospital; and 

4 (ii) the circumstances in subsections ( 1 I (c)(i) and ( 1 )(c)(ii) exist. 

5 (4) A health care provider who does not provide HIV-related tests on an anonymous basis shall 

6 inform each person who wishes to be tested that anonymous testing is available at one of the 

7 counseling-testing sites established by the department, or elsewhere. 

8 (51 The subject of an HIV-related test or any of the subject's representatives authorized by 

9 subsection (1) to act in the subject's stead shall designate, as part sf a "'Fitten infsrmos !.b..!!. AFTER GIVING 

10 INFORMED consent, a health care provider to receive the results of an HIV-related test. The designated 

11 health care provider shall inform the subject or the subject's representative of the results in person. 

12 (6) At the time that the subject of a test or the subject's representative is given the test results, 

13 the health care provider or the provider's designee shall give the subject or the subject's representative 

14 posttest counseling. 

15 (7) If a test is performed as part of an application for insurance, the insurance company fffiffit shall 

16 OBTAIN THE INFORMED CONSENT IN WRITING AND ensure that: 

17 (al negative results can be obtained by the subject or the subject's representative upon request; 

18 and 

19 lb) positive results are returned to the health care provider designated by the subject or the 

20 subject's representative. 

21 18) A minor may consent or refuse to consent to be the subject of an HIV-related test, pursuant 

22 to 41-1-402. 

23 (9) Subsections (1) through (6) do not apply to: 

24 (a) the performance of an HIV-related test by a health care provider or health care facility that 

25 procures, processes, distributes, or uses a human body part donated for a purpose specified under Title 72, 

26 chapter 1 7, if the test is necessary to assure medical acceptability of the gift for the purposes intended; 

27 (b) the performance of an HIV-related test for the purpose of research if the testing is performed 

28 in a manner by which the identity of the test subject is not known and may not be retrieved by the 

2 9 researcher; 

30 (c) the performance of an HIV-related test when: 
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1 (i) the subject of the test is unconscious or otherwise mentally incapacitated; 

2 (ii) there are medical indications of an HIV-related condition; 

3 (iii) the test is advisable in order to determine the proper course of treatment of the subject; and 

4 (iv) none of the individuals listed in subsection I I )(b), 11 )(c), or 11 )Id) exists or is available within 

'i a reasonable time after the test is determined to be advisable; or 

6 (d) the performance of an HIVrelated test conducted pursuant to 50-18-107 or 50-18-108, with 

7 the exception that the pretest and posttest couns,iling must still be given. 

8 (10) (a) If an agent or employee of a health care facility, a health care provider with privileges at 

9 the health care facility, or a person providing emerqency services who is described in 50-16- 702 has been 

1 O voluntarily or involuntarily exposed to a patient in 3 manner that may allow infection by HIV by a mode of 

11 transmission recognized by the centers for disease control of the United States public health service, the 

12 physician of the patient shall, upon request of the exposed person, notify the patient of the exposure and 

13 seek ,.,rinen informed INFORMED consent in accordance with guidelines of the centers for disease control 

14 for an HIV-related test of the patient. If writ,en iflfi>rmoo INFORMED consent cannot be obtained, the health 

15 care facility, in accordance with the infectious disease exposure guidelines of the health care facility, may, 

16 without the consent of the patient, conduct the 1est on previously drawn blood or previously collected 

17 bodily fluids to determine if the patient is in fact ir,fected. A health care facility is not required to perform 

18 a test authorized in this subsection. If a test is conducted pursuant to this subsection, the health care 

19 facility shall inform the patient of the results and p·ovide the patient with posttest counseling, The patient 

20 may not be charged for a test performed pursua 1t to this subsection. The results of a test performed 

21 pursuant to this subsection may not be made part of the patient's record and are subject to 50-16-1009( 1). 

22 (b) For the purposes of this subsection UQL "written informed consent" "consent" "INFORMED 

23 CONSENT" means an agreement in writin§ that is freely executed, either orally or in writing, by the subject 

24 of an HIV-related test, by the subject's legal guardian, or, if there is no legal guardian and the subject is 

25 incapacitated, by the subject's next of kin, signiiic,mt other, or a person designated by the subject in 

26 hospital records to act on the subject's behalf. 

27 ( 11) A knowing or purooseful violation of this section is a misdemeanor punishable by a fine of 

28 $1,000 or imprisonment for up to 6 months, or both." 

29 

30 NEW SECTION. Section 4. Codification instruction. [Section 1] is intended to be codified as an 
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integral part of Title 50, chapter 16, part 10, and the provisions of Title 50, chapter 16, part 10, apply to 

2 [section 1 l. 

3 -END-
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