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~
• ;/~.~£ BILL N. 0. $0'7 

INTRODUCED BY ~~ ~~~----,'----~-----'--'-<---------------~ 

4 A BILL FOR AN ACT ENTITLED: "AN ACT TO EXTEND WATER RESERVATIONS IN THE YELLOWSTONE 

5 BASIN UNTIL THEY ARE PERFECTED; AMENDING SECTIONS 85-2-316 AND 85-2-605, MCA; AND 

6 PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

7 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

9 

10 Section 1. Section 85-2-316, MCA, is amended to read: 

11 "85-2-316. Reservation of waters. ( 1) The state or any political subdivision or agency of the state 

12 or the United States or any agency of the United States may apply to the department to reserve waters for 

13 existing or future beneficial uses or to maintain a minimum flow, level, or quality of water throughout the 

14 year or at periods or for a length of time that the department designates. 

1 5 (2) (a) Water may be reserved for existing or future beneficial uses in the basin where it is reserved, 

16 as described by the following basins: 

17 (i) the Clark Fork River and its tributaries to its confluence with Lake Pend Oreille in Idaho; 

18 (ii) the Kootenai River and its tributaries to its confluence with Kootenay Lake in British Columbia; 

19 (iii) the St. Mary River and its tributaries to its confluence with the Oldman River in Alberta; 

20 (iv) the Little Missouri River and its tributaries to its confluence with Lake Sakakawea in North 

21 Dakota; 

22 (v) the Missouri River and its tributaries to its confluence with the Yellowstone River in North 

23 Dakota; and 

24 (vii the Yellowstone River and its tributaries to its confluence with the Missouri River in North 

25 Dakota. 

26 (bl A water reservation may be made for an existing or future beneficial use outside the basin 

27 where the diversion occurs only if stored water is not reasonably available for water leasing under 85-2-141 

28 and the proposed use would occur in a basin designated in subsection (2)(a). 

29 (3) Upon receiving a correct and complete application, the department shall proceed in accordance 

30 with 85-2-307 through 85-2-309. After the hearing provided for in 85-2-309, the department shall decide 
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whether to reserve the water for the applicant. The department's costs of giving notice, holding the 

2 hearing, conducting investigations, and making records incurred in acting upon the application to reserve 

3 water, except the cost of salaries of the department's personnel, must be paid by the applicant. In addition, 

4 a reasonable proportion of the department's cost of preparing an environmental impact statement must be 

5 paid by the applicant unless waived by the department upon a showing of ~1ood cause by the applicant. 

6 14) (a) The department may not adopt an order reserving water unless the applicant establishes to 

7 the satisfaction of the department by a preponderance of evidence: 

8 Ii) the purpose of the reservation; 

9 Iii) the need for the reservation; 

1 0 (iii) the amount of water necessary for the purpose of the reservation; 

11 (iv) that the reservation is in the public interest. 

12 (bl In determining the public interest under subsection (4)(a)(iv), the department may not adopt an 

13 order reserving water for withdrawal and transport for use outside the state unless the applicant proves by 

14 clear and convincing evidence that: 

15 (i) the proposed out-of-state use of water is not contrary to water conservation in Montana; and 

16 (ii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the 

17 citizens of Montana. 

18 le) In determining whether the applicant has proved by clear and convincing evidence that the 

19 requirements of subsections (4)(b)(il and (4)(b)(ii) are met, the department shall consider the following 

20 factors: 

21 Ii) whether there are present or projected water shortages within the state of Montana; 

22 (iii whether the water that is the subject of the application could feasibly be transported to alleviate 

23 water shortages within the state of Montana; 

24 (iii) the supply and sources of water available to the applicant in the state where the applicant 

25 intends to use the water; and 

26 (iv) the demands placed on the applicant's supply in the state where the applicant intends to use 

27 the water. 

28 Id) When applying for a reservation to withdraw and transport water for use outside the state, the 

29 applicant shall submit to and comply with the laws of the state of Montana governing the appropriation, 

30 lease, use, and reservation of water. 
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1 (51 If the purpose of the reservation requires construction of a storage or diversion facility, the 

2 applicant shall establish to the satisfaction of the department by a preponderance of evidence that there 

3 will be progress toward completion of the facility and accomplishment of the purpose with reasonable 

4 diligence in accordance with an established plan. 

5 (6) The department shall limit any reservations after May 9, 1979, for maintenance of minimum 

6 flow, level, or quality of water that it awards at any point on a stream or river to a maximum of 50% of 

7 the average annual flow of record on gauged streams. Ungauged streams can be allocated at the discretion 

8 of the department. 

9 171 After the adoption of an order reserving waters, the department may reject an application and 

10 refuse a permit for the appropriation of reserved waters or may issue the permit subject to terms and 

11 conditions that it considers necessary for the protection of the objectives of the reservation. 

12 (8) (a) A person desiring to use water reserved to a conservation district for agricultural purposes 

13 shall make application for the use with the district, and the district, upon approval of the application, shall 

14 inform the department of the approved use and issue the applicant an authorization for the use. The 

1 5 department shall maintain records of all uses of water reserved to conservation districts and be responsible, 

16 when requested by the districts, for rendering technical and administrative assistance within the 

17 department's staffing and budgeting limitations in the preparation and processing of the applications for 

18 the conservation districts. The department shall, within its staffing and budgeting limitations, complete any 

19 feasibility study requested by the districts within 12 months of the time that the request was made. The 

20 department shall extend the time allowed to develop a plan identifying projects for using a district's 

21 reservation as long as the conservation district makes a good faith effort, within its staffing and budget 

22 limitations, to develop a plan. 

23 lb) Upon actual application of water to the proposed beneficial use, the authorized user shall notify 

24 the conservation district. The notification must contain a certified statement by a person with experience 

25 in the design, construction, or operation of project works for agricultural purposes describing how the 

26 reserved water was put to use. The department or the district may then inspect the appropriation to 

27 determine if it has been completed in substantial accordance with the authorization. 

28 19) Except as provided in 85-2-331, the priority of appropriation of a water reservation and the 

29 relative priority of the reservation to permits with a later priority of appropriation must be determined 

30 according to this subsection 191, as follows: 
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(a) A reservation under this section has a priority of appropriation dating from the filing with the 

2 department of a notice of intention to apply for a water reservation in a basin in which no other notice of 

3 intention to apply is currently pending. The notice of intention to apply must specify the basin in which the 

4 applicant is seeking a reservation. 

5 (b) Upon receiving a notice of intention to apply for a water resE,rvation, the department shall 

6 identify all potential water reservation applicants in the basin specified in the notice and notify each 

7 potential applicant of the opportunity to submit an application and to receive a reservation with the priority 

8 of appropriation as described in subsection (9I(a). 

9 (c) To receive the priority of appropriation described in subsection (Si)(al, the applicant shall submit 

10 a correct and complete water reservation application within 1 year after the filing of the notice of intention 

11 to apply. Upon a showing of good cause, the department may extend the time for preparing the application. 

12 (d) The department may by order subordinate a water reservation ·:o a permit issued pursuant to 

13 this part if: 

14 (i) the permit application was accepted by the department before thu date of the order iiranting the 

15 reservation; and 

16 (ii) the effect of subordinating the reservation to one or more permits does not interfere substantially 

17 with the purpose of the reservation. 

18 (e) The department shall by order establish the relative priority of reservations approved under this 

19 section that have the same day of priority. A reservation may not adversely affect any rights in existence 

20 at that time. 

21 (10) +l.e Except as provided In 85-2-605, the department shall, periodically but at least once every 

22 10 years, review existing reservations to ensure that the objectives of the reservation are being met. WReR 

23 Except as provided in 85-2-605, when the objectives of the reservation are not being met, the department 

24 may extend, revoke, or modify the reservation. Any undeveloped water rrade available as a result of a 

25 revocation or modification under this· subsection is available for appropriation by others pursuant to this 

26 part. 

27 ( 11 I The department may modify an existing or future order originallv adopted to reserve water tor 

28 the purpose of maintaining minimum flow, level, or quality of water, so as to reallocate the. reservation or 

29 portion of the restirvation to an applicant who is a qualified reservant under this section. Reallocation of 

30 reserved water may be made by the department following notice and hearing it the department finds that 
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all or part of the reservation is not required for its purpose and that the need for the reallocation has been 

2 shown by the applicant to outweigh the need shown by the original reservant. Reallocation of reserved 

3 water may not adversely affect the priority date of the reservation, and the reservation retains its priority 

4 date despite reallocation to a different entity for a different use. The department may not reallocate water 

5 reserved under this section on any stream or river more frequently than once every 5 years. 

6 ( 12) A reservant may not make a change in a reservation under this section, except as permitted 

7 under 85-2-402 and this subsection. If the department approves a change, the department shall give notice 

8 and require the reservant to establish that the criteria in subsection 14) will be met under the approved 

9 change. 

1 O ( 13) A reservation may be transferred to another entity qualified to hold a reservation under 

11 subsection (1 ). Only the entity holding the reservation may initiate a transfer. The transfer occurs upon the 

1 2 filing of a water right transfer certificate with the department, together with an affidavit from the entity 

13 receiving the reservation establishing that the entity is a qualified reservant under subsection (1 ), that the 

14 entity agrees to comply with the requirements of this section and the conditions of the reservation, and that 

15 the entity can meet the objectives of the reservation as granted. If the transfer of a reservation involves 

16 a change in an appropriation right, the necessary approvals must be acquired pursuant to subsection (12). 

17 I 14) Nethin§ in this This section ~ does not vest the department with the authority to alter a 

18 water right that is not a reservation. 

19 ( 15) The department shall undertake a program to educate the public, other state agencies, and 

20 political subdivisions of the state as to the benefits of the reservation process and the procedures to be 

21 followed to secure the reservation of water. The department shall provide technical assistance to other 

22 state agencies and political subdivisions in applying for reservations under this section. 

23 ( 1 6) Water reserved under this section is not subject to the state water leasing program established 

24 under 85-2-141." 

25 

26 

27 

Section 2. Section 85-2-605, MCA, is amended to read: 

"85-2-605. Reservations. ill The department may apply for reservations and shall, as rapidly as 

28 possible, assist other appropriate state agencies and political subdivisions in applying for reservations within 

29 the basin. The United States or any agency thereof of the United States may apply for reservation of water 

30 In the basin under 85-2-316 for beneficial use of that water in the state of Montana. Particular emphasis 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

SflaH must be given to applications to reserve water for agricultural, municipal, and minimum flow purposes 

for the protection of existing rights and aquatic life. 

(2) Notwithstanding other provisions of this title and related administrative orders, the department 

shall extend the duration of the 14 conservation district reservations and 8 municipal reservations approved 

by the department as of [the effective date of this act] in the basin until those reservations are perfected. 

Between [the effective date of this act] and the time the reservations are perfected, the department may 

not periodically review these reservations pursuant to 85-2-316 or modify the reservations or their relative 

priority unless requested to do so by the reservants." 

NEW SECTION. Section 3. Effective date. [This act] is effective on passage and approval. 
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0507, as introduced 

DES CR I PTI :J;-J OF PROPOSED LEGISLATION: 
µ~ act to extend water reservations in the Yellowstone Basin until they are perfected. 

ASS1.,1~PTICNS: 
1. The legislation would or.ly affect conservation district and municipal water 

reservations, or 22 out of 35 water reservations in the Yellowstone Basin. 
2. The legislation does not affect 34 water reservations in the Upper Missouri River 

Bas:..r .. 
3. The Department of Natural Resources and Conservation (DNRC) would continue to conduct 

periodic reviews on the 13 water reservations in the Yellowstone Basin not affected by 
this legislation. 

4. The DNRC would not conduct periodic reviews on 14 conservation districts and 8 
municipal water reservations ~n the Yellowstone Basin affected by this legislation. 

YISCAL IV.PACT: 
There wou.'..d be no fiscal impact. 

EFFECT ON COUNTY OR LOCAL REVENUES OR EXPENDITURES: 
Nor:e 

I,ONG-FA'.·JGE EFFECTS CF PROPOSED LEGISLATION: 
This act could have the potential of weakening Montana's claims in equitable apportionmer.t 
in r.egotiations or litigation of Yellowstone River water with downstream states. 

DAVE LEWIS, BUDGET DIRECTOR DATE ROtlERT STORY, PRIMARY SPONSOR DATE 
Office cf Budget and Progra~ Planning 

Fiscal Note for HB0507, as introduced 
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HOUSE BILL NO. 507 

INTRODUCED BY STORY, GROSFIELD 

HB0507.02 

APPROVED BY COM ON 
NATURAL RESOURCES 

4 A BILL FOR AN ACT ENTITLED: "AN ACT TO EXTEND WATER RESERVATIONS IN THE YELLOWSTONE 

5 BASIN UNTIL THEY ARE PERFECTED; AMENDING SECTIONS Se 2 316 AND SECTION 85-2-605, MCA; 

6 AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

7 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

9 

10 SeetieA 1. Seetion Se 2 31e, MG/\, is all'lended to read: 

11 "86 2 316. ResenatieA ef wateFs. {1) The state er an•, J30iitieal subdivision er ageney of the state 

12 er the United States er any a9eney of the United States ll'lay aJ3J3i't to the se13artll'lent to reserve waters for 

13 eJ(isting er future tienefieial uses er to ll'laintain a ll'linill'lum flow, lo¥el, er quality of water thro.ugAeut tAe 

14 year or at 13eri0ds or for a lengH1 of time tAat tAe se13artll'lent designates. 

15 121 (al Water ll'la~, be reser¥ed for existing er future benefieial uses in the basin wl,ere it Is reser¥ed, 

16 as doser1bed by the following basins: 

17 (i) tRe Clarie J;ork River and its tributaries to its eonfluenee witR bairn Pend Oreille in ldai'le; 

18 Iii) the Kootenai River and its tributaries to its eonfluenee 'A'ith Kootenay Lal(e in BritisA Golull'lsia; 

19 {iii) tAe St. Mary Ri¥er and its tributaries to its eonfluenee with tAe Oldll'lan River in Alberta; 

20 (iv) tAe Little Misseuri Ri~·cr ans its tribuMrios ta its eenfluenee with LalEe Salrnlwwca in NortA 

21 Dalrnta; 

22 Iv) the Missouri River and its tributaries to its eonfluenee with ti'le Yello·..,•stone Ri\•er in ~lortA 

23 Dakota; ans 

24 (vi) tRe Yellowstone River and its tributaries to its eenfluenee with the Missouri River in ~lerth 

25 Dakota. 

26 (bl A water reservatien ma•r tie mase fer an eiEisting or future benefieial .use outside tAe basin 

27 where the diversien eeeurs only if stored water is net reasonal3Iy availal3Io for water leasing under Be 2 141 

28 and the J3F0J:1osea use '"'euld eeeur in a 13asin designated in sul3seetion (21 (al. 

29 13) UJ30n roeei111n9 a eorreet ans eell'IJ:llete aJ313iieation. ti'le separtment shall preeeos in aeeerdanee 

30 witA 8e 2 30+ tArougA 86 2 309. After the hearing prov1dea for in Be 2 :309, tAe separtFAent sAall dee1de 
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whether to reserve the water for the applioant. Tho departmeAt's costs of giving notioe, holding the 

hearing, oonduL.,rig in•i8St1gations, and making reoords incurred in aotin§I upon the appliealion to re~ 

water, eJcoept the oost of salaries of •14e4ejhlfffi,ent's personne 1, must be paid by the applieant. In addition, 

a reasonable proportion of the department's oost of preparing an e,wironmental impaot statement must be 

paid by the applioant unless wa1>•ed by tho department upon a showing of good oause by ·:he applicant. 

I 1 I la) The department may not adopt an order reserving water unless the applicant establishes to 

the satisfaction of the department B',' a preponderance of evidence: 

Ii) the purpose of the reservation; 

Iii) the need for the reser,·ation; 

!iii) tho amount of water neeessar~• for the purpooe of the reoervatHffif 

(i,..) that tRe reservation is ;,n tRe public interest. 

(bl In determining the public interest under sutiseetion (1)1a)liv), the department may not adopt an 

order reserving water for withdrawal and transport for use outside tRe state unless the applicant proves by 

clear and convincing e,ridenso tRat: 

Ii) tRe proposed out of state use of water is not sontrary to water conservation in Montana; and 

Oil tRe proposed out of state use of water is not otherwise detrimental to the public ·.-,elfare of tRe 

citizens of Montana. 

ic) In determining ,...,RetRer the applioant Ras proved b•t clear and oonvincing evidence that the 

requirements of subseotions 141(ti)lil □ Rd (4)1b)(ii) are met, the de13artmont shall consider the following 

faetoFs: 

Ii) whether there are 13rosent or 13rojeeted water shortages witRin tRe state of Montana; 

Iii) whether tRe water tRat is the subjeet of the a13plication could felsibly tie transported to alleviate 

water shortages 'A<itRin the state of Montana; 

(iii) the sup13I~ ans sources of water available to the applicant in the state wRere tRe applicant 

intends to use the water; and 

(iv) the semands plaeed on the ap13licant's sup13ly in the state wRero the ap13lieant intends to use 

tRe water. 

(di WRen appl~•ing for a reservation to withdFaw and transport wa"ter for use outside tho state, the 

applicant shall submit to and eompl~' with tRe laws of the state of Montana governing tho appropnation, 

lease. use, and reservation of water. 

\ legislative 
\Services 
:...,\~l!,ivjsion 

- 2 - HB 507 



55th Legislature HB0507.02 

la) If the 13urpose of the reservatieR requires ooRstruotioR of a storage or ElivorsioR faoility, tho 

2 a1313licaRt shall establish to the satisfaetioA of tho departmoAt by a 13re130Releranoe ef oviEleAce that there 

3 will 90 13regress towarel eompletioA of the faeility anel aeeornplishrnent of the purpeso with reasenablo 

4 EliligeAee iA aecordaAee with an established plaR. 

5 16) The ElopartmeAt shall limit aRy reservations after May 9, 1979, for maintonanee of miRirnum 

6 flow, level, or quality of ,,.,,ater that it awards at aRy point OR a stream or ri,•er to a rnai(imum of 60% ef 

7 the a•1erage anRual flow of reeorel eA gaugeEI streams. Ungaugeel streams ean 90 alloeateEI at the Eliseretion 

8 of the ElepartmoAt. 

9 17) After tho adoption of OR orEler resorviR9 waters, the Ele13artmont may rejoet an a1313lieation anEI 

10 refuse a porA1it for tho ap13rowiation of rosop,•ed waters or FAay issue the permit subjoot to torA1s aRd 

11 oonelitions that it eoAsiElors noeessary fer tho protootioR of tho objooti•10s of the reservatioR. 

12 {8) {a) A person Elosiring to use water resorvoel to a oonservatioR Elistriet for agrioultural 13ur13oses 

13 shall make a1313lieation for the use with tho Elistriot, and the Elistriet, upon approval of tho applieation, shall 

14 iAform tho department of tho approved use anel issue the a1313lioaAt an authorization for the use. The 

15 de13artrneAt shall maintain reoords of all uses of water reser·,·eEI to eonser,•ation distriots and be ros13onsible, 

16 ·nheA requosteEI BY tAe Elistriots, fer rendering teohnieal aAEl administrative assistaAoe withiA the 

17 ElepartAleAt's staffing BAB buelgeting limitatiOAS iA tho preparatioA BAB l3FOOOSSiA9 of tho a1313lioatiOAS for 

18 the ooAservatioA distriots. The ElepartA1ont shall, within its staffin9 anel Budgeting limitations, eempleto aAy 

19 foasiBility study FOEjuested by the distriets withiA 12 months of tho time that tho roEjuost was maElo. Tho 

20 Elo13artm0At shall oHtond the time allewed to Ele11elop a plan identifying JJFOjeets fer using a distriot' s 

21 reservation as lon9 as the oonseP,•ation distriot fllal(OS a 900d faith effort, within its staffing anel bud9et 

22 limitations, to develop a 13lan. 

23 (bl Upon aetual a13plieation of water to the proposed benefioial use, the authorizeel user shall notify 

24 tho eoAsorvation distriet. The notifioation must eoAtain a eertifieel statement D'f a porsoA with oi(porienoo 

25 in tho desigA, eonstruetion, or 013oratien of projoot works for agrieultural 13urposos desoribiA§ how tho 

26 reseP1ed water was put to use. Tho de13artFAeAt or tho distriet A1ay then iAspoet the aJJpFoJ)riation to 

27 determine if it has beeA oomploted in substantial aeeorElaAoe with the authorization. 

28 19) Ei(eept as pro11ieled iA 86 2 331, tho 13riority of appropriation of a water roservatioA anel tAe 

29 relative priori!;' of the reservation to 13ormits with a later 13riority of appro13riatioA must BO dotorA1ined 

30 aeeerEliA§ to this subseetieA (9), as follo·,,..s: 
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(al A reservation under this section has a priority of appropriation dating from the filing with tho 

department of a notice of intention to apply for a water reservation in a basin in whieh no other notice of 

intention to apply is eurrently pending. The notice of intention to apply must speeify the basin in whieh the 

applieant is seel(ing a reservation. 

(bl Upon reeeiving a notiee of intention to apply for a •Nater reservation, tho department shall 

identify all potential water reservation applieants in the sasin s13eei.fi,ej i,n the notiee and noti,f>; eaeh 

13otential a1313lieant of the 013portuniW to submit an a13plieation and to reeo 110 a resor11ation with the priority 

of a13pro13riation as described in subseetion (91 la). 

(el To recoi,;e the 13riority of a1313ropriation described in subsoetior I9IIa), the a1313licant shall submit 

a eorreet and complete water reservation application within 1 year after the filing of the notioe of intention 

to appl•,r. Upon a showing of good eause, the department may Ol(tend the time for 13reparin§J the a13plication. 

Id) Tho department may by order subordinate a water resefl'ation to a permit issued pursuant to 

this part if: 

(ii the permit application was accepted by the department before tho date of the order grantin§J the 

reservation; and 

(ii) the effect of subordinating tho roservation to one or more permi·:s does not interfere substantially 

with the purpose of the reservation. 

(el The department shall by order establish the relati•;e priority of roser>;ations approved under this 

section that ha•;e the same day of priority. A reservation may not adversely affect any nghts in eHistence 

at that time. 

110) The Eirnept as providea in 8e 2 eOe, the department shall, periodically but at least once e,•ery 

10 years. review eicistin§J reser>;ations to ensure that the objeeti1,•es of the reservation are being met. When 

ei(cept as provided in 8§ 2 eOe, wMn the objeefr;es of the reser>;ation are not being met, the department 

may ei(tend, revol(e, or modify the reservation. Any unae•;eloped water made a1;ailablo as a result et a 

revocation or modification under this subsection is available for ap13ropriation by others pursuant to this 

( 11 l Tho department may modify an eHistin§J or future order ori§Jin 1lly adopted to reserve 1,0,•ater fer 

the pur13oso et maintaining minimum flow, le•;el, or qualit'( of water, so ao to reallocate the reservation or 

portion of the reservation to an a13plioant ,,..,ho is a qualified resorvant under this section. Reallocation of 

reserved water may be made by the department followin§J notioe and hearing if the department finds that 
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all er ,:,art et the reser,·atieA is Ast required for its purpese an El that the AeeEI for the realleeation has seen 

2 shswA by the applioant to sutweigh the neeEI shewn b·~ the ori§inal reser11ant. Reallooation of reser11ed 

3 water A'lay net aElversely affeet the priority date of the reser11atioA, aAd the reser11ation retains its priority 

4 date despite realleoation ta a different entit·,· for a different use. The Elopartment may not reallsoate water 

5 resor-;ed under this seetioA on any streaFA or river FAore frequently than onoe e11ery 6 years. 

6 I 12) I>. reservant FAay not FAake a ohange in a reser11ation under this seetion, eJwept as perFAittes 

7 uAder 86 2 102 anel this subsootien. If the departffient appro,·es a ehango, the department shall gi·,e notioe 

8 a Ad require the reser11ant to esMl3Iish that the oriteria in s1c113seetien (1) will tie FA et under the apprs11ed 

9 ehan§e. 

1 0 (13) A resen1atioA FAS'( tie traAsferred to another eAtity qualified to hold a reser-.. ation umler 

11 sul3seetion 11). OAIV the eAtitv heldiAg the reservation may initiate a transfer. The transfer oeeurs 1c113en the 

12 lilin9 of a water ri9ht transfer eertifieate with the department, to9ether with an aHida'o'it tram the entitv 

13 reoeiviAg the reservation estatilishing that the entity is a qualified reser~·ant under sutisectien ( 1), that tlcle 

14 entity agrees to eomply with the requirements sf this seetisn and the oonditions ef the reservatisn, and that 

15 tho entiW oan FAeet the otijeetivos sf the reser-;ation as 9rantod. If the transfer of a resor11atien in11slves 

16 a ohan§e in an appropriation ri§ht, the neeessary apprsvals must tie aequired pursuant to sutiseetion ( 121. 

17 ( 11) ~lathing in this Tlclis seetien vests Eloes net 11est the department with the authsritv to alter a 

18 water ri9ht that is not a reservation. 

19 11 s) The department shall undertake a program ta edueate the putilie, other state a9enoies, and 

20 politioal sutJElivisions et tho state as te the benefits of the reser'o'atisn preoess and the '3roeeduros te 13e 

21 fellewed ta seeuro the reservation of water. The department shall proviEle toehnieal assistanoo to other 

22 sta{e a[Joneios ans pelitieal subefr.·isions in applyin§ fer reservations under this seo~ 

23 ( 1 e) Water reser11ed under this seotion is net subjeot to the state water leasing pro9ram ostaelishos 

24 under 86 2 141." 

25 

26 Section 1. Section 85-2-605, MCA, is amended to read: 

27 "85-2-605. Reservations. ill The department may apply for reservations and shall, as rapidly as 

28 possible, assist other appropriate state agencies and political subdivisions in applying for reservations within 

29 the basin. The United States or any agency thereat of the United States may apply for reservation of water 

30 in the basin under 85-2-316 for beneficial use of that water in the state of Montana. Particular emphasis 
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SRall must be given to applications to reserve water for agricultural, municipal, and minimum flow purposes 

2 for the protection of existing rights and aquatic life. 

3 (2) Notwithstanding other provisions of this title and related administrative orders, the department 

4 shall extend the duration of the 14 conservation district reservations and 8 municipal reservations approved 

5 by the deaartment as of [the effective date of this aetj ADMINISTRATIVE ORDER DATED DECEMBER 15, 

6 1978, in the basin until those reservations are perfected, OR UNTIL THOSE RESERVATIONS ARE REVOKED 

7 PURSUANT TO 85-2-316. Bet>.'Yeen [the effective date of this aetl ard the time the reservations are 

8 aerfeeted, the de13artA1ent ffia•, net aeriodieally review these reservations aursuant to 86 2 a 16 er modify 

9 the reser·,-ations or their relative ariority unless requested to do so l:Jy the: reservants." 

10 

1 1 

12 

NEW SECTION. Section 2. Effective date. [This act] is effective on passage and approval. 

-END-
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2 

3 

HOUSE BILL NO. 507 

INTRODUCED BY STORY. GROSFIELD 

H80507 02 

4 A BILL FOR AN ACT ENTITLED: "AN ACT TO EXTEND WATER RESERVATIONS IN THE YELLOWSTONE 

5 BASIN UNTIL THEY ARE PERFECTED; AMENDING SECTImu;; Bii 2 a, 6 nm SECTION 85-2-605, MCA 

6 AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

7 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

9 

1 O SealieR 1. SeetieA 8ii 2 a 16, MCA, is a~eAElea te roaa: 

11 "81i 4 31 &, Reeer~·atieR ef 1J,1allre, I 11 TRe state er aA~ J;!0litieal stieah•isioA or a!JSA6'r et tRe state 

12 ar tRe 61AitoEJ 6tatoe or any ageAO't of tRe Unite& States ffiay a,=1J3ly ta tAe Se'3artFRont ta rooor¥e waters fer 

13 euisting er tutt11re Benefieial uses er te R=laintaiR a FAiRiFRuffl tlew, level, or EIUality ef water tf'lre.ugheut the 

14 year er at J3orie~s er tor a length ef tiFRe that tRe ae~artFF1ent Sosignatoe. 

15 (2) \al \Alater FFIOV Be reserved tar OHistiAg er f1:1ture Benefioial uses in the Basir:t where 1t 1s roser ,ied, 

16 as SoooriBee By o~o tollo "ing Basins: 

1 7 Iii tRe Clarl1 i;;erk RiYer aAs its trietitaries te its ooAfltioAoe witl=l bake fleAs Oreille iA laaRo; 

18 (iii t~o Kaetenai Ri•Jer aAd ito triBt:ttarios te ite oeAfluenoe with KeetoAa, Laite iA iritish Coll:fmBia; 

19 Hli) tRe SI. Mar',• Fli,•er aAEI its triB1:1tariee te its eeAJlueAee witR tRe QlelR=lan River iA .0.180-F+at 

20 /i•d the biUlo Miosewri River aAS its oil:n.Jtaries ta its e0Rflt:1onoo 'IJith Lake Saltalta"tvoa in ~~orth 

22 (If) ~he ~1isseuri Ri11er ans ite uiButaFies te its eanflt:10Aeo "ith tho Yelle.-.steRe Ri¥or in r>Jorth 

23 Glalteta; aAEI 

24 ('f'i) the YelleYweteRe Ri...-er an& ile tributaries ta its eenflueneo •nith tRo Miesourj ~i•,or iA ~Jorth 

26 !B~ A ..,,,ater reeorvatioA FRa•; Be ~aae tor aA euieting er futwre Benefieial use et:Jtside tRe Basin 

27 ,,vhoro tt-:\e Bi ►,•orsieA eoeure on1 1,. if etere~ ,..,,ator is net reasenoBl1,• a•Jailablo fer water leooiAg uA8er 88 2 1 41 

28 anet 1:he propeeo8 use webllS eoeur in a basin etoaignatoet in suBeeet:ieA (2) fa~, 

29 1a1 l:J13eA Foooi¥iR9 a oorreet an~ eeR=i,=11010 applieatieA, the SopartFReA1 shall ~roooeel iR aeeerea~oe 

30 ,, iH~ 8ii 2 ao:;z tl=l,etigl=l 81i 2 aoQ. After tl=le l=lea,iA!l 13,o.,1ses tor iA 8ii 2 aQQ, tl=le Elepart~eAt shall deo,de 
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whether to reser·,·e the water fer the a13plieaAt. The separtFAeAt's sBsts ef gi 1;ing notiee, ho'din§! the 

2 hearing, eonsucc1ng in•;estigatiens, aAB FAakiAg resorss 1As1o1rres in aeting upon the applie:at,eA to reser·.•e 

3 water, elrnept the east of salaries of the departFAent's personnel, A'lust be paid b1• tho applieant. In addition, 

4 a roasenable proportion of the do,aartA'leAt's eest ef propaF1ng aA en,ire1A'lontal iA'l,aaet stateA'lent A'lust oo 

5 paia bv the applisant unless wai~·es by tho de,aartFAent upen a shewin!J ef geoa sauso l:J',' the appl,eant. 

6 141 lal The departFABAt A'lay Aet asept an eraer reserYiA§ water unless the applisant establishes to 

7 the satisfastien ef the aeJ')artR'lent sy a pref)onderanee ef e•;ideAse: 

8 Iii the J')Urf)ese ef the roser·;atieA; 

9 !iii the Reed fer the reservatieA; 

1 O liiil the aFA01o1nt ef water neeessaF"f for the J')Urpose of tho reserYatieA; 

11 (ivl that tho rosof',ation is in the J')uelio iAterost. 

12 Isl In deterFA1Aing the J')t1Blie iAterest 1o1nder s1o1bsestion I4IIal!iYI. the departR'leAt FFla)' not adof)t aA 

13 order resorYing water for Nithdrawal and transf)ort ler 1o1se 01o1tside the state uAless the Bf!J')lisaAt f!FOYes b'!' 

14 elear and oonYinoing e·;idenee tl:1at: 

15 Iii tho J')rof)osod 01o1t of state 1o1se of water is net eonHary to w1Itor eonser>1ation in MontaAa; ana 

1 6 (iii tho J')repesod 01o1t ef state use ef water ;,s net etherwise detrirnental ta the J')UBlie welfare of the 

17 oiticens of Montana. 

18 lol In detoFFAinin!! 't\hetAer tl:1e apJ!lieant l:1as pro¥ed ey elea, and oonYinoing e~·idonse !hat the 

19 Fe~1o1iFeA'lents ef suesootions (4l!bllil and I4llsl(iil a,o FAot, tl:10 departrAent shall oensidor the follow,ng 

20 faelaFs: 

21 (ii wia!ether theFo are J!Fesont OF J!rejeetea water shorta!jes withn the state of MoAtana; 

22 !iii wl:1etl:1er tho water that is tl:1e s1o1bjeet of the apf)lieatien eould •feasibi)' l:Je tfans,aorted le alle, ate 

2 3 ,.,ateF she Hagos .,., ithin the state of Mentana; 

24 (iiil tia!o supJ!IY and sou,eos ef water ayailabla te tl:1e apf)lieant in tia!o state where the af)pl1eant 

25 intends to use tl:1e water; and 

26 (i¥I the deR'lands pleoed en tia!o applieant' s supf!l'1 in tl=!e state '"''heFe tl=!e applieant intends te use 

2 7 tl:1e water. 

28 (Bl When ap13l','iAg fer a resorYation to witl=!draw and transJ!ert waMr foF use e1o1tside the state, the 

29 af)plieant shall s1o1bFAit ta and oeFAJ1i1 witl:1 tl:10 laws ef tho state of Montana !!B~·ernin§ tia!e a1313re13r1atIon. 

30 lease, use, and reser¥ation of water. 
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le) If tho pi:,Fpese ef the reser,1ation reqi:,ires eenstr1:,etIon ef a steFage or eJi>,ers,on faeilit·,·. the 

2 ap13I1sant sl=lall estaelish to tRo satisfastion of tRe aepartFRent bv a prepomierance sf e¥1dcnce that there 

3 will ee pro§ress tswareJ eoA'lpletion ef tRe facility and aceoA'lplishA'lent of tRe pi:,rpose nith reasonable 

4 e1li§onso In aeesrdanee with an establisRed 13lan. 

5 (€ii TAO de13artA'leAt shall liA'lit an•,1 resor,·atIons after Mav 9, 1979, fer FRaIntenanee ef A'l1niA'luFA 

6 flow, leYel, or qi:,ality sf water that it awards at anv point en a streaFA or ri>,er to a FAamFAi:,FA sf 50°•;, oi 

7 the a,erage anni:,al flow af reeard en gai:,§ed streaAis. Ungai:,§ed streaFAs ean be allocated at tho discror.en 

8 of tho eJepartFRent. 

9 (7) After tho adoption ef an order rosor¥ing waters, the eJepartFRent FRO',' ro1est an applieation aneJ 

1 Q rofi:,se a 13erFRit for tRo appropriation of resor-.«ed waters er FRO~' issi:,e tho J39FFRit si:,bjeot to terFRs and 

11 eoneJitions that it eonsieers neeessar>11 for tl=le protootion of tl=lo ebjooti.1os et tho reser>w'atien. 

12 (81 (al A person eesiring to 1:-JSO ,.,,,ater reser,1es te a eensorvation sistrist for agrisi:,ltural purposes 

13 shall FRake applieation for tl=le use wit/:! tl=le distriet, and the distriet, i:,pen a13pre-.«al af the applieatisn, shall 

14 infsrFR the separtFRent ef tl=le appro-.«es 1:-Jso ans iss1:10 the apJ!lioant an a1:1thori.zatien for tRe i:,se. TRe 

15 departFRont shall FAaintain reeords et all tJses of water reservee to eonser-..atien districts and be responsible, 

16 when req1:-Jested b'f the distriets, for rnneering teehnioal anEI aEIFAinistrati•ve assistanee within tl=le 

17 departFAent's staffing anEI b1:1Elgeting liFRitatiens in the J!reparatien anEI J!FOeessing of tRe applieatiens ier 

18 1he eenso"•atien sistriots. Tho ElepartFAent shall, within its staffing and BtJElgeting liFAiMtieAs, eernplete anv 

19 feasieilitv stuE111 req1:-JesteEI b',' tl=le Elistriets within 12 FRenths ef tho tiFAe that the r0El1:1ost was FAaee. The 

20 separtFAent shall 011tonEI the tiFAe allo•,•;eEI te Elo·,·elep a J!lan iElentif1,'ing prejeots for using a distrist's 

21 resori,atien as loRg as the eoAseFvatieR Bisoiet Mal~os a gooel faitR oHert, ..-.ithiR its staHin~ aAd Budfjet 

22 lirnitatiens, te ElevelOJ! a !!Ian. 

23 (bl UJ!GA aet1:1al applieatien ef water to the propeseEI benefioial 1:1s0, the a1:-Jthorii!od i:,ser shall Aetifv 

24 the eenseP1atien Elistriet. The netifieation FA1:1st eentain a eertifieEI stateFAont by a !!Breen with euperienee 

25 in tho design, eonotrblotien, or operatieA ef preioot •narks tor agrie1:1ltural JH:lrpeses dosoriBin~ !=10¥,1 the 

26 reseFveel water ,,,ae J;IUt to 1:1so. The Se~art~ent ar tl=te Sistriet R,:fB't' tAon inspoot tAo app,=o~riatfon ts 

27 deterfflino if it t:ias Been eeFR~letoEi iA e1:1Bstantial aeeerBanee •Nith tAe at:1tReriii!atien. 

28 IQ! ineept as pre-.«iseEI in 8ii 2 aa1, the prieritv ef appropriation ef a water reser-.«atie.1 ans the 

29 relati-.«e prieritv of the reser-..atian to J!eFFAits .,..,ith a later prierit;• of appropriation FAtJSt ea eeterFAinod 

30 aeeording te this s1:1eseetien 191, ae lello .. e1 
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(al A roservatien uneer this sootion has a priority of appreprratien eating froR1 the filin§ with the 

2 de13artA1ent of a notiee of intention to a1313ly for a water reser•;atien in 3 easin In uhieh ne ether notice of 

3 intention ts a13ply ,s eurrentl>,• pending. The notieo of intentien to a,i,il',' I:nust speeily the basin in whieh the 

4 a1313lieant is seel1ing a reser>;atien. 

5 (bl U13en reeoi>.•ing a netiee et intention te a1313ly fer a water reser·,atien, the de13artA1ent shall 

6 identify all 13etential water reservatien a13J3lieants in the easin s13eeified in the netieo and notify each 

7 13otential a13plieant el tl=ie 013port1:mity to suernit an a1313lioation ana te re,3oi·,e a reser>,atien witl=i the 13rior•w 

8 of a13J3roJ3riatien as soserieod in subsootion (9)(al. 

9 (el To reeoive the 13rieritl' of a13proJ3riation aoseribed in sueseetion (9)(a), the apJ3lieant shall subna,t 

10 a eorreet ans e0A1J3lete water reservatien aJ313iieatien witl=iin 1 year after the filing sf the natiee al intentian 

11 to a1313ly. U13on a showing of gooe eae1sa, tho ao13artA1ant A1B;' sutand th1i tiA1e far preparin§ the a1313lieation 

12 (al Tl=is aapartA1ant rnay ey eraer se10erainate a water resenaI:ian to a 130rrnit issues pursuant to 

1 3 this part if: 

14 lil the perrnit BIJl)lioation was aee0J3ted by tl=ie de13artment before the eats ef the ereer §ranting the 

1 5 reservatien; and 

16 Iii) tl=ie effeet ef suBerdinating the reservatien to one er more l)eFFnits dees not interfere se1bswnt1all·~ 

17 v,·ith the 13urJ3ese ef the reservation. 

18 (el The ae13artrnont shall B'f' erdar estaelisl=l the relative 13riorifV E1f reser>,•atians a1313reved under this 

19 soetien tl:1at ha¥e tho same dav of 13rioritv. /I reservation A1ay not adversely affoot any rights in e1Eisteneo 

20 at ~R·at tlFAO. 

21 I 1Gl The EMeet as ere¥iEleEI in 86 2 806, the dol)artment shall, 13arieaieallv But at least eneo e,·er·; 

22 1O •;ears, re•;i,ew eKiMing 1osor'.1atiene to ensure tl=lat tl=le eejeetives of tl:>e rooor>;Mien are eeing A1ot. When 

23 Eueeat as aro,·idod in 86 2 606, wl=len the eejeetivos of tl=ie resarvatian are net eeing A1et, the department 

24 A1ay oi1tend, revoke, er r:neeif1f the rnser>,atien. Any unaavelef'led water ma!le a'+'ailaelo as a result ef a 

25 reveeation er rneelifieatien 1:Jneer this suesootien is aYailaBlo for a1313re11riatien By ethers 13ursuant te this 

26 ~ 

27 I11 l The ae13artrnent rnav A1odif',' an BKisting er future ardor eri!!Jinall~· ade13ted te reserve water fer 

28 the 13ur13ese af rnaintaining rninimurA flew, lo•;al, er Quality ef water, se as te realleeate the reservatien er 

29 13ortion of the reser,•atien to an a13plioant wl=lo is a Quali*ied reservant under tl=iis seetien. Realleeatien el 

30 rosor>;oa water mav 13e maae B·; the ele13artrnent fellowing natiee and h,Jaring if the de13artA1ent fines that 

· L,gi,ialive 
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all or part of the reser>,'atioA is Rot requires for its purpose aAs that the Rees for the realleeatioA has bee A 

2 shown b,• the applicant to outwei!lh the nees shown b,• the ori§inal reser>;ant. i;lealleeation of res er ,es 

3 .,..,ater mav not as·,·ersely a/feet tho priori!>,' Sato of the rosor>,·atioA, anEI tho rosor>,•ation retains its P"O' h' 

4 date despite reallooation to a different entity for a different use. The Elepartment FAa,• not reallooate ,,ater 

5 reser>•es under this seetion OR an,• stream or rP;er FAore frequeAtly thaA enso e·,•or>f e fears. 

6 112) A reser>;ant FRal' Rot FRal10 a ehan€je in a reservation unser this seetien, eJrnept as perm tted 

7 uAder Be 2 ~02 aAd this s1:1bsestieA. If tho departFRoAt approves a shaA§O, tho department shall 91 ►.'e 90t ee 

8 a Ad req1:1iro tho reser·,ant to establish that tho eriteria iA suBsostioA I~ I will BO FR et under the appro ,ed 

9 ohOA!lO, 

1 O 11 a) A rosorvatioA FflO",' Bo traA&forrod to aAether OAtitl' qualifies to hold a roser·;atioA under 

11 subseetioA 111. Only tho eAtity holdin!l tho reservation Ffla•f initiate a traAsfer. Tho transfer oeeurs upon tho 

12 filin§ of a "'ator ri!lht traAsfor sort1fieato with tho do11artffl0At, to§othor with aA affidavit from the entit",' 

13 roooivin§ tho reservation ostaBlishin!l that tho entity is a qualifies rosorvant under suosoetion 11 I, that tho 

14 entity a!lroos to eoffl11l•f with tho roquirofflonts of this soetien and tho oonditions of tho reservation, and that 

15 tho entity oan FRoot tho eejoetivos of tho reservation as §ranted. If tho transfer of a reservatie1, ,mel·;es 

16 a ehaAge iA aA af319re19rialieA ri9At, tRo Aeooosar>( a1:1prevals FAust t3e ae~uiro8 f3t:JFsuaAt te Sl:Jbseet1an ( 12). 

17 114 I ~lethin!! in this This seetien vests does net ·1ost tl=le de11artfflent with the autherity to alter a 

18 ,1Jator ri§Rt tRat is Rot a reservatien. 

19 ( 1 iii The de11artFRent shall 1:1nsertalle a 11re€jraff1 ta ed1:1eate the 11uelie, ether state a§enaies, ans 

20 ~elitioal s1::1Befr,1isione of the state ae to tRe Bonoiits of tAe reservation 13reeoos ane1 tho ~reoee11:Jros to Be 

21 fallewed ta seeuro tl=le resorvatien of ·,-.·ator. The departFRont shall 11re•;ide teehAieal assistance ta other 

22 state a§eneies anet J:)Olitieal s1:1Bdi,ieiens iA a~t=Jl•tiAg fer rosor atieAe 1:.1A8or t:hie seetion. 

23 I 1 €il 1a.1ator roser,•eEl 1:1nder this seetien is net suejoet to the state water leasin!l IIFB!!raFR established 

24 unEler 8ii 2 141." 

25 

26 Section 1. Section 85-2-605, MCA, is amended to read: 

27 "85-2-605. Reservations. ill The department may apply for reservations and shall, as rapidly as 

28 possible, assist other appropriate state agencies and political subdivisions in applying for reservations within 

29 tho basin. Tho United States or any agency thereat of tho United States may apply for reservation of water 

30 in the basin under 85-2-316 for beneficial use of that water in the state of Montana. Particular emphasis 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

sl=\e-i+ must be given to applications to reserve water for agricultural, municipal, and minimum flow purposes 

for the protection of existing rights and aquatic life. 

12) Notwithstanding other provisions of this title aAel relates aarniAistrati't'e oraers, the department 

shall extend the duration of the 14 conservation district reservations and 8 municipal reservations approved 

by tho eloaartA'IOAt as of (the offeeti~•e elate of this aet! ADMINISTRATIVE ORDER DATED DECEMBER 15, 

1978, in the basin until those reservations are perfected, OR UNTIL THOSE RESERVATIONS ARE REVOKED 

PURSUANT TO 85-2-316. BetweeA (the eHeetiYe elate el this aet! ma the tiA'le tho reser-,.atieAs are 

aorfoetos, the aeaartA'loAt A'lay Aet aorioelieally ro-,.iew these reserYatieris a1:1rs1:1aAt to Be 2 316 or A'loE1ify 

tho roserYatieAs or their relatiYo ariority 1:1Aless ref.j1:1osteel te ele so ey the roserYaAts." 

NEW SECTION. Section 2. Effective date. [This act) is effective on passage and approval. 

-END-
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