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INTRODUCED BY ‘,«/4

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A PROCESS FOR THE ACKNOWLEDGMENT OF
WATER RIGHT TRANSFERS IN REAL PROPERTY TRANSFER TRANSACTIONS; AMENDING SECTIONS
15-7-305, 15-7-308, AND 85-2-424; AND PROVIDING A DELAYED EFFECTIVE DATE AND AN
APPLICABILITY DATE.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 15-7-305, MCA, is amended to read:

"15.7-305. Realty transfer certificate required. (1} The county clerk and recorder shall cause-te
be-executed-by require the parties to the transaction or their agents or representatives to complete a
certificate declaring the consideration paid or to be paid for the real estate transferred.

(2) Ne An instrument or deed evidencing a transfer of real estate may not be accepted for
recordation until the certificate has been received by the county clerk and recorder. The validity or
effectiveness of an instrument or deed as between the parties to it shall is not be affected by the failure
1o comply with the provisions in this part.

13) Fhe Except as provided in 85-2-423, the form of certificate skal must be prescribed by the

department of revenue, and the department shall provide an adequate supply of sueh forms to each county

clerk and recorder in the state. The department shall coordinate with the department of natural resources

and conservation and the water court to develop and provide the forms required under 8B5-2-423 and this

part,
(4) The clerk and recorder shall prepare a likke certificate for each contract for deed filed for
recording.

{b} The clerk and recorder shall transmit each executed certificate to the department.”

Section 2. Section 15-7-308, MCA, is amended to read:

"15-7-308. Disclosure of information restricted -- water right transfer certificate exception. (1)

Fhe Except as provided in subsection (2}, the certificate required by this part and the information contained
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in the certificate is not a public record and must be held confidential by the county clerk and recorder and
the department. This is because the legisiature finds that the demands of individual privacy outweigh the
merits of public discloesure. The confidentiality provisions do not apply to compilations from the certificates
ar to summaries, analyses, and evaluations based upon the compilations.

(2} The confidentiatity provisions of this section do not apply to the information in the clerk and

recorder’s abbreviated copy of the realty transfer certificate or to the information contained in the water

right transfer certificate prepared and filed with the department of natural_resources and conservation

pursuant to 85-2-424 for purposes of maintaining a system of centratized water right records as mandated

by Article IX, section 3(4), of the Montana constitution., A person _may access water right transfer

information through the department of natural resources and conservation pursuant to the department’s

implementation of the requirements of 85-2-112(3)."

Section 3. Section 85-2-424, MCA, is amended to read:

"B5-2-424. Filing. (1) The transferor of a water right exhisagertorrepresentative shall file with
the department a water right transfer certificate within 60 days of recording a deed or other instrument
evidencing a transfer of real property.

(2) Exceptin the case of a transfer of real property served by a public service water supply, when

any person presents for recording a deed or other instrument evidencing a transfer of real property, the

realty transfer certificate shall rete—whetherernotthe-transterincludes-a-transferof-watertights contain

a water rights disclosure whereby the transferor shall acknowledge, at or before closing, whether or not

any water rights are associated with the property to be transferred and whether or not any water rights wili

transfer with the real property. If the realty transfer certificate petes discloses a transfer of water rights,

weter—rights a_water right transfer certificate must be compieted and filed with the department. The

recording of the deed or other instrument sha# may not be delayed because of the transfer of the water

rights.
(3) Fhe Upon request of the department, the county clerk and recorder shall send to the

department_on a monthly basis, a hst-ef-altransfers-thattrvolve-transfers-ef-watertights capy of the clerk

and recorder’s copy of any realty transfer certificate that discloses a transfer of water rights. Feetist-rmust
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Section 4. Section 85-2-4317, MCA, is amended to read;

"85-2-431. Penalty. {1} The transteror of a water right is responsible for the filing of a water right
transfer certificate with the department in accordance with 85-2-424.,

{2) A-persen The transferor of a water right who violates 85-2-424(1} is liable for a civil penalty

of not more than $50.

{3) An action to recover the penalty must be brought by the department and filed in the district
court for the first judicial district.

{4) Any penalty fee collected under this section must be deposited in the water right appropriation

account provided for in 85-2-318."

NEW SECTION. Section 5. Effective date -- applicability. [This act] is effective January 1, 1998,
and applies only to deeds entering escrow on or after that date.

-END-

Legislative
Services -3
= Division



STATE OF MONTANA - FISCAL NOTE

Fiscal Note for HB0506, as introduced

DESCRIPTION OF PROPOSED LEGISLATION:
An act establishing a process for the acknowledgment of water right transfers in real
property transfer transactiocons.

ASSUMPTICHNS:

1. The number of water right transfer filings will increase each vyear due to the

following factors: The water right disclosure associated with the realty transfer

certificate will ensure that associated water rights will be discussed by real

property buyers and sellers pricr to closing, and the water right transfer form will

be more readily avallable than it 1s currently.

Inquiries to the Department of Natural Resources and Conservation (DNRC) about water

rights are expected to increase as a result of this legislation but not to a degree

that will require additional FTE or financial resgurces,

3. Water right transfer filings are expected to increase somewhat due to increased
complliance as a result of this act, but associated revenue increases are i1mpossible
to proliect.

ro

FISCAL IMPACT:
Nene.

EFFECT ON COQUNTY OR OTHER _LCCAL REVENUES QR EXPENDITURES:
None.

LONG-RANGE EFFECTS OF PROPQOSED LEGISLATION:

1. This legislation 1s likely to result in improved compliance with the statutory
requirement for filing water right transfers, which in turn will result 1n mere
accurate water right records.

2. This legislation will clarify whether water rights are appurtenant to real property
undergoling ownership transfer.

DAVE LEWIS, BUDGET DIRECTCR DATE ROBERT STORY, PRIMARY SEONSOR DATE
Office of Budget and Program Plannilng
Fiscal Note for HBOS306, as introduced
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APPROVED BY COM ON
NATURAL RESOURCES

HOUSE BILL NO. 508
INTRODUCED BY STORY

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A PROCESS FOR THE ACKNOWLEDGMENT OF
WATER RIGHT TRANSFERS IN REAL PROPERTY TRANSFER TRANSACTIONS; AMENDING SECTIONS
16-7-305, 15-7-308, AND B5-2-424; AND PROVIDING A DELAYED EFFECTIVE DATE AND AN
APPLICABILITY DATE."

BE {T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 15-7-305, MCA, is amended to read:

"15-7-305. Realty transfer certificate required. (1) The county clerk and recorder shall sausete
be-executed-by require the parties to the transaction or their agents or representatives to_complete a
certificate declaring the consideration paid or to be paid for the real estate transferred.

(2) Ne An instrument or deed evidencing a transfer of real estate may not be accepted for
recordation until the certificate has been received by the county clerk and recorder. The validity or
effectiveness of an instrument or deed as between the parties to it sha# is not be affected by the failure
to comply with the provisions in this part.

{3} Fhe Except as provided in 85-2-423, the form of certificate shall must be prescribed by the

department of revenue, and the department shall provide an adequate supply of sueh forms to each county

clerk and recorder in the state. The department shall coordinate with the department of natural resources

and conservation and the water court to develop and provide the farms required under 85-2-423 and this

part.
(4} The clerk and recorder shall prepare a like certificate for each contract for deed filed for
recording.

(6) The clerk and recorder shall transmit each executed certificate to the department.”

Section 2. Section 15-7-308, MCA, is amended to read:

"15-7-308. Disclosure of information restricted -- water right transfer certificate exception. (1}

Fhe Except as provided in subsection {2}, the certificate required by this part and the information contained
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in the certificate is not a public record and must be held confidential by the county clerk and recorder and
the department. This is because the legislature finds that the demands of individual privacy outweigh the
merits of public disclosure. The confidentiality provisions do not apply to compilations from the certificates
or to summaries, analyses, and evaluations based upon the compilations.

{2) The confidentiality provisionsg gf this section do not apply to the information_in the clerk and

recorder’s abbreviated copy of the realty transfer certificate or to the information contained in the water

right transfer certificate prepared and filed with the department of natural resources and conservation

pursuant to 85-2-424 for purposes of maintaining a system of centralized water right records as mandated

by Article IX, section 3(4}, of the Montana constitution. A person may access water right transfer

information through the department of natural resources and conservation pursuant to the department’s

implementation of the requirements of 85-2-112{3}."

Section 3. Section 85-2-424, MCA, is amended to read:

"85-2-424. Filing. (1) The transferor of a water right er-his-agent-orrepresentative shall file with
the department a water right transfer certificate within 80 days of recording a deed or other instrument
evidencing a transfer of real property.

{2} Exceptin the case of a transfer of real property served by a public service water supply, when
any person presents for recording a deed or other instrument evidencing a transfer of real property, the

realty transfer certificate shall rete-whethereorrot-thetransferincludes-a-transferofwaterrights contain

a_water rights disclosure whereby the transferor shall acknowledge, at or before closing, whether or not

any water rights are associated with the property to be transferred and whether or not any water rights will

transfer with the real property. If the realty transfer certificate roetes discloses a transfer of water rights,

water—+ghts a_water right transfer certificate must be completed and_filed with the department. The

recording of the deed or other instrument shal may not be delayed because of the transfer of the water

rights.
{3} Fhe Upon request of the department, the county clerk and recorder shall send to the

department,_on a monthly basis, a kst-efal-transfersthatinvolve-transfers-of-waterrights copy of the clerk

and recorder’'s copy of any realty transfer certificate that discloses a transfer of water rights. Fae-listrrust
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Section 4. Section 85-2-431, MCA, is amended to read:

"B5-2-431. Penalty. (1) The transferor of a water right is responsible for the filing of a water right
transfer certificate with the department in accordance with 85-2-424.

(2) A-persen The transferor of a water right who violates 85-2-424(1) is liable for a civil penalty

of not more than $50.

(3) An action to recover the penalty must be brought by the department and filed in the district
court for the first judicial district.

(4) Any penaity fee callected under this section must be deposited in the water right appropriation

account provided for in 85-2-318."

NEW SECTION. Section 5. Effective date -- applicability. [This act] is effective January 1, 1998,

and apphes—orty DOES NOT APPLY to deeds entering escrow er-orafter BEFORE that date.

-END-
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HOUSE BILL NO. 506
"INTRODUCED BY STORY

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A PROCESS FOR THE ACKNOWLEDGMENT OF
WATER RIGHT TRANSFERS IN REAL PROPERTY TRANSFER TRANSACTIONS; AMENDING SECTIONS
15-7-305, 15-7-308, AND 85-2-424; AND PROVIDING A DELAYED EFFECTIVE DATE AND AN
APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 15-7-305, MCA, is amended to read:

"15-7-305. Realty transfer certificate required. {1) The county clerk and recorder shall eauseto
bo—executed—by require the parties to the transaction or their agents or representatives tg_complete a
certificate declaring the consideration paid or to be paid for the real estate transferred.

{2) Ne An instrument or deed evidencing a transfer of real estate may not be accepted for
recordation until the certificate has been received by the county clerk and recorder. The validity or
eftectiveness of an instrument or deed as between the parties to it shall is not ke affected by the failure
to comply with the provisions in this part.

(3} Fhe Except as provided in 85-2-423, the form of certificate shaH must be prescribed by the

department of revenue, and the department shall provide an adéquate supply of seeh forms to each county

clerk and recorder in the state. The department shall coordinate with_the department of natural resources

and conservation and the water court to develop and provide the forms required under 85-2-423 and this

part.
{4) The cierk and recorder shall prepare a Hke certificate for each contract for deed filed for
recording.

(5) The clerk and recarder shall transmit each executed certificate to the department.”

Section 2. Section 15-7-308, MCA, is amended to read:
"15-7-308. Disclosure of information restricted -- water right transfer certificate exception. {1}

Fhe Except as provided in subsection (2), the certificate required by this part and the information contained
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in the certificate is not a public record and must be held confidential by the county clerk and recordér and
the department. This is because the legisiature finds that the demands of individual privacy outweigh the
merits of public disclosure. The confidentiality crovisions do not apply to compilations from the certificatas
or to summaries, analyses, and evaluations based upon the compiiations.

(2} The confidentiality provisions of this section do not app!, *c thc information in the cizilc and

recorder’s abbreviated copy of the realty transfer certificate or to the information contained in the water

right transfer certificate prepared and filed_with_the department of natural resources and conservation

pursuant to 85-2-424 for purposes of maintaining a system of centratized water right records as mandated

by Article 1X, section 3{4), of the Montana constitution. A person may access water right transfer

information through tha department of natural resources angd conservation pursuant to the department’s

implementation of the requirements of 85-2-112(3)."

Section 3. Section 85-2-424, MCA, is amended to read;
"85-2-424. Filing. {1} The transferor of a water right er-hisagent-arrepresentative shall file with

the department a water right transfer certificate within 60 days of recording a deed or other instrument
evidencing a transfer of real property. '

(2} Exceptin the case of a transfer of real property served by a public service water supply, when
any person presents for recording a deed or other instrument evidencing a transfer of real property, the

reaity transfer certificate shall pete

contain
a water rights disclosure whereby the transferor shall acknowledge, at or before closing, whether ar not

any water rights are associated with the property to be transferred and whether or not any water rights witl

transter with the real property, If the realty transfer certificate retos discloses a transfer of water rights,

water—+ghts a_water right transfer certificate must be completed and filed with the department. The

recording of the deed or other instrument shall may not be delayed because of the transfer of the water
rights.
(3) The Upon regquest of the department, the county clerk and recorder shall send to the

department, on @ monthly basis, a Het-efali-transiersthatinvelva-transfers-ofwaterrights copy of the clerk

and recorder’'s copy of any realty transfer certificate that discloses a transfer of water rights. The-tstmust
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Section 4. Section 85-2-431, MCA, is amended to read:

"85-2-431. Penalty. (1} The transferor of a water right is responsible for the filing of a water right
transfer certificate with the department in accordance with 85-2-424.

{2) A-persenr The transferor of a water right who viclates 85-2-424(1) is liabie for a civil penalty

ot not more than $50.

{3) An action to recover the penalty must be brought by the department and filed in the district
court for the first judicial district. '

{4) Any penalty fee collected under this section must be deposited in the water right approgriation

account provided for in 85-2-318."

NEW SECTION. Section 5. Effective date -- applicability. [This act] is effective January 1, 1998,

and apphes-enty DOES NOT APPLY to deeds entering escrow er-o+atter BEFORE that date.

-END-
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APPROVED BY COM ON
NATURAL RESOURCES

HOUSE BILL NO. 506
INTRODUCED BY STORY

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A PROCESS FOR THE ACKNCWLEDGMENT OF
WATER RIGHT TRANSFERS IN REAL PROPERTY TRANSFER TRANSACTIONS; AMENDING SECTIONS
15-7-305, 15-7-308, AND 85-2-424; AND PROVIDING A DELAYED EFFECTIVE DATE AND AN
APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 15-7-305, MCA, is amended to read:

“15-7-305. Realty transfer certificate required. (1) The county clerk and recorder shall sause—to
be—exeeuted—by require the parties to the transaction or their agents or representatives to_complete a
certificate dectaring the consideration paid or to be paid for the real estate transferred.

{2) Ne An instrument or deed evidencing a transfer of real estate may not be accepted for
recordation untit the certificate has been received by the county clerk and recorder. The validity or
effectiveness of an instrument or deed as between the parties to it shal is not be affected by the failure
to comply with the provisions in this part.

{3) ¥he Except as provided in 85-2'-423, the form of certificate shalt must be prescribed by the

departmant of revenue, and the department shall provide an adeguate supply of sweh farms to each county

clerk and recorder in the state. The department shall coordinate with the department of natural resources

and consgervation and the water court to develop and provide the forms required under 856-2-423 and this

part.
{4) The clerk and recorder shall prepare a ke certificate for each contract for deed filed for
recording.

() The clerk and recorder shall transmit each executed certificate to the department.”

Saction 2. Section 15-7-308, MCA, is amended to read:

"15-7-308. Disclosure of information restricted -- water right transfer certificate exception. (1}

The £xcept as provided in subsection (2}, the certificate required by this part and the information contained

"Legistative
Services : -1- HB 506
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in the certificate is rot a public record and must be held confidential by the county clerk and recorder and
the department. This is because the legislature finds that the demands of inaividual privacy outweigh the
merits of public disclosure. The confidentiality provisions do not apply to compllaflons from the certificataes
or to summaries, analyses, and evaluations based upon the compilations.

(2) The confidentiality provisions of this section do not appiv to the infarmation in the clerk and

recorder’s abbreviated copy of the realty transfer certificate or to the information contained in the water

right transfer certificate prepared and filed with the department of natural resources and conservation

pursuant to 85-2-424 for purposes of maintaining a system of centralized water right records as mandated

by Article 1X, section 3{4), of the Montana constitution. A person may access water right transfer

information through the department of naturat resources and conservation pursuant to the department’s

impiementation of the requirements of 88-2-112(3}."

Section 3. Section 85-2-424, MCA, is amended to read:

"85-2-424, Filing. (1) The transferor of a water right er-his-sgent-orrepresentative shali file with
the department a water right transfer certificate within 60 days of recording a deed or other instrument
evidencing a transfer of real propertv.. *

(2) Except in the case of a transfer of real property served by a public service water supply, when

any person presents for recording a deed or other instrument evidencing a transfer of real property, the

reaity transfer certificate shall A

contain

a_water rights disclosure whereby the transferor shail acknowledge, at gr before closing, whether or not

any water rights are associated with the property to be transferred and whether or not any water rights will

transfer with the real property. If the reaity transfer certificate retes discioses a transfer of water rights,

water—nghts a_water right transfer certificate must be completed and filed with the department. The

recording of the deed or other instrument skall may not be delayed because of tha transfer of the water
rights.
(3} +ee Upon reguest of the department, the county clerk and recorder shall send to the

department,on a manthly basis, a Hetotal-transiers-thatinvolve-iransiers-ef-waterHghts copy of the clerk

and recorder’s copy of any realty transfer certificate that discloses a transfer of water rights. Fhe-listrrast
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Section 4. Section 85-2-431, MCA, is amended to read:

"85-2-431. Penalty. (1) The transferor of a water right is responsible for the filing of a water rignt

transfer certificate with the department in accordance with 85-2-424.

(2) A-persem The transferor of a water right who violates 85-2-424(1) is liable for a civil penalty
of not more than $50,

(3) An action to recover the penalty must be brought by the department and filed in the district
court for the first judicial district,

{4) Any penaity fee collected under this section must be deposited in the water right appropriation

account provided for in 85-2-318."

NEW SECTION. Section 5. Effective date -- applicability. [This act] is effective January 1, 1998,

and appres-oriy DOES NOT APPLY to deeds entering escrow em-oafter BEFORE that date.
-END-
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HOUSE BILL NO. 506
INTRODUCED BY STORY

A BILLFOR AN ACT ENTITLED: "AN ACT ESTABLISHING A PROCESS FCR THE ACKNOWLEDGMENT CF
WATER RIGHT TRANSFERS IN REAL PROPERTY TRANSFER TRANSACTIONS; AMENDING SECTIONS
15-7-305, 15-7-308, AND 85-2-424; AND PROVIDING A DELAYED EFFECTIVE DATE AND AN
APPLICABILITY DATE.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 15-7-3C05, MCA, is amended to read:

"15-7-305. Reaity transfer certificate required. (1) The county clerk and recorder shall eause—te
be—exoeutod—by require the parties to the transaction or their agents or representatives 1o complete a
certificate declaring the consideration paid or to be paid for the real estate transfarred.

{2} Ne An instrument or deed evidencing a transfer of real estate may not be accepted for
recordation untii the certificate has been received by the county clerk and recorder. The validity or
eftectiveness of an instrument or deed as between the parties to it shal is not be aftected by the failure
t0 compiy with the provisions in this part.

(3) Fhe Except as provided in 85-2.-423, the form of certificate skak must be prescribed by the

department of revenue, and the department shall provide an adequate supply of sweh forms 10 each county

clerk and recorder in the state, The department shall coordinate with the department of natural resources

and conservation and the water court to develop and provide the forms required under 85-2-423 and this

part.
(4) The clerk and racorder shall prepare a Wee certificate for each contract for deed filed for
recording.

(5) The clerk and recorder shall transmit each executed certificate to the department.”

Section 2. Section 15-7-308, MCA, is amended to read:
"15-7-308. Disclosure of information restricted -- water right transfer certificate exception. (1)
Fhe Except as provided in subsection (2}, the certificate required by this part and the information contained

“Legistative
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in the certificate 's not a public record and must be held confidantial by the county clerk and recorder ang
-he departrent. This 1s because the legislature finds that the demands of individual privacy outweigh the
merits of pubiic disclosure. The confidentality provisions do not apply to compilations from the cert:ficates
or to summaries, analyses, and evaluations based upan the compilations.

{2} The confidentiality provisigns of this section do not apply to the informauon in the clerk_ang

racorder’s abbreviated cooy of the reaity transfer certificate or to_the information contained i _the water

right transfer certificate prepared and fifed with the department of natural resources and conservauon

pursuant to 85-2-424 for purposes of maintaining a system of centralizec water right records as mangdated

by Articie iX, sectign 3{4), of the Montana constitution. A person _may access water rignt transfer

information through the department of natural resources and conservation pursuant to the department’s

implementation of the requirements of 85-2-112(3)."

Section 3. Section 85-2-424, MCA, is amended to read:

"85-2-424. Filing. (1) The transferor of a water right e~hig-agent-orrepresentativya shall file with
the department a watar right transfer certificate within 60 days of recording a deed or other instrument
gvidencing a transfer of real property. '

(2) Exceptin the case of a transfer of real property served by a public service water supply, when
any person presents for recording a deed or other instrument evidencing a transfer of real property, the

realty transfer certificate shall rete-whethororret-the-transferinoludasa-transioroiwaterrghts contan

a water rights disclosure whereby the transferor shall acknowlaedge, at ¢r befgre ciosing, whether or ngt

any water rights are assaciated with the property to be transferred and whether or nat any water rights wil

transfer with the real groperty. If the reaity transfer certificate aetes dis;ioses a transfer of water rights.

water—ghts a_water right transfar certificate must be completed and filad with the department. The

recording of the deed or other instrumant shalt may not be delayed because of the transfer of the water

rignts.

(3) Fhe Upon reguest of the department, the county clerk and recorder shall send to the

department,_on a manthiy basis, a Het-of-al-transiers-thatinvolve-transier-ef-waterrights copy of the clerk

and recorder’s copy of anvy reaity transfer certificate that discioses a transfar ot water rights. Fhe-Hst-must

*. Services 2. H8 508
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Section 4. Section 85-2-431, MCA, 1s amended to read:

"86-2-431. Penaity. (1) The transferor of a water right is responsible for the fiiing of a water right
transfer certificate with the department in accordance with 85-2-424.

(2) A-persen The transferor of a water right who violates 85-2-424(1} is liable for a civil cenaity

of not more than $50.

(3} An action to recover the penalty must be brought by the department and filed in the district
court for the first judicial district,

(4} Any penalty fee collected under this section must be deposited in the water right appropriation

account provided for in 85-2-318.

NEW SECTION, Section 5. Effactive date -- applicability. [This act] is effective January 1, 1998,

and apphes-orky DOES NOT APPLY to deeds entering escrow er-er-attes BEFORE that date.

-END-
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