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A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO MENTAL HEALTH; DELETING THE DEFINITION
OF "SERIOUSLY MENTALLY ILL" AND SUBSTITUTING "MENTAL DISORDER"; DEFINING THE TERMS
"COMMITMENT" AND "MENTAL DISORDER"; ALLOWING COMMITMENT TO A COMMUNITY FACILITY
OF A PERSON SUFFERING FROM A MENTAL DISORDE-H; CLARIFYING STATUTES RELATING TQ
VOLUNTARY AND INVOLUNTARY COMMITMENT OF MINORS; ALLOWING CLINICAL AND
ADMINISTRATIVE USE OF PHOTCGRAPHS AND VIDEQTAPES OF MENTAL HEALTH FACILITY PATIENTS;
AMENDING SECTIONS 2-16-501, 2-16-503, 25-31-602, 27-2-401, 27-8-204, 33-20-121, 37-3-323,
37-6-311,37-11-321,37-12-322, 41-5-5623, 46-14-208, 53-20-112,53-21-101,53-21-102, 53-21-112,
53-21-115, 53-21-116, 53-21-121, 53-21-123, 53-21-126, 53-21-127, 53-21-128, 53-21-129,
£53-21-132, 53-21-134, 53-21-138, 53-21-139, 53-21-144, 53-21-182, 53-21-195, 53-21-197,
53-21-198, 70-19-413, 70-29-113, 70-29-210, 70-29-328, AND 72-5-322, MCA; AND PROVIDING AN
EFFECTIVE DATE."

BE iT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 2-16-501, MCA, is amended to read:

"2-16-501. Vacancies created. An office becomes vacant on the happening of any one of the
following events before the expiration of the term of the incumbent:

(1) the death of the incumbent;

(2) a determination pursuant to Title 53, chapter 21, part 1, that ke the incumbent is—sertousiy

mentalhy—#H suffers from a mental disorder and is in_need of commitment;

{3) his resignation of the incumbent;

{4) his removal of the incumbent from office;

{(5) bis the incumbent’s ceasing to be a resident of the state or, if the office be is local, of the

district, city, county, town, or township for which ke the incumbent was chosen or appointed or within
which the duties of his the incumbent’s office are required to be discharged;

(6) his absence of the incumbent from the state, without the permission of the legisiature, beyond
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the period allowed by law;

(7) his the incumbent’s ceasing to discharge the duty of kis the incumbent’s office for the period

of 3 consecutive months, except when prevented by sickness or when absent from the state by permission
of the legislature;

{8) his conviction of the incumbent of a felony or of ary an offense involving moral turpitude or

a violation of kis the incumbent’s official duties;

{9) his the incumbent’s refusal or neglect to file kis the incumbent’s official oath or bond within

the time prescribed;

{10) the decision of a competent tribunal declaring void kie the incumbent's efection or

appointment.”

Section 2. Section 2-16-503, MCA, is amended to read:
"2-16-503. Notice of remaval. Whenever an officer is removed, declared-serioushy mentalhy—i

committed pursuant to 53-21-127, or convicted of a felony or offense involving moral turpitude or a

violation of ks the officer’s official duty or whenever his the officer’s election or appointment is declared
void, the body, judge, or officer before whom the proceedings were kad-must conducted shall give notice

thereot of the proceedings to the officer autharized to fill the vacancy."”

Section 3. Section 25-31-602, MCA, is amended to read:
"25-31-602. When guardian necessary -- how appointed. When a minor erseriausliy—rentaty—iH

e¢, incompetent person, or person whe has been committed pursuant te 53-21-127 is a party, be the mingr

or other person muast gshall appear either by his general guardian, if he the minor or other person has one,

or by a guardian ad litem appointed by the justice. When a guardian ad litem is appointed hy the justice,

ke the guardian ad litem must be appointed as follows:

(1) If the minor erseriously-mentally-iller, incompetent person, or person who has been committed

pursuant to 53-21-127 is a plaintiff, the appointment must be made before the summons is issued:

(a) in the case of a minor who is 14 or more years old, upon the application of the minor;

(b} in the case of a minor who is less than 14 years old er-a—sereusty—mentally—ilor, an

incompetent person, or a person who has been committed pursuant to 53-21-127, upon the application

of a relative or friend;
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{c) in apy a case described in subsection {1)(a) or (1}{b) in which no application is made, upon the

justice’s own motion.

(2) If the minor eFsereushy-rmentaliy-Her, incompetent person, or person who has been committed

pursuant to 53-21-127 is a defendant, the appointment must be made at the time that the summons is

returned or before the answer:
{a) in the case of a minor who is 14 or more years old and wha applies before the summons is
returned or at the time of the return, upon the application of the minor;

(b} in the case of a minor who is less than 14 years old er-a—serieusly—mentatly—illo¢f,_an

incompetent person, or a gerson who has been committed pursuant to 53-21-127, upon the application

of a relative or friend or any other party to the action;
(c) in any case described in subsection {(2)(a} or {2)(b) in which no application is made, upon the

justice’'s own motion.”

Section 4. Section 27-2-401, MCA, is amended to read:
"27-2-401. When person entitled to bring action is under a disability. (1) If a person entitled to
bring an action mentioned in part 2, except 27-2-211(3), is, at the time the cause of actian accrues, either

a minor or sexeushy-mentaty-il has been committed pursuant to 53-21-127, ihe time of the disability is not

a part of the time limit for commencing the action. However, the time limit cannot be extended more than
5 years by the disability of sereusrrentaHress commitment.

(2) 1 an action is barred by 27-2-304, any of the heirs, devisees, or creditors who at the time of
the transaction upon which the action might have been founded was were under one of the disabilities
mentioned in subsection {1} may, within & years after the cessation of the disability, maintain an action to
recover damages. !n the action, the person may recover the sum or the value of the property that the
person would have received upon the final distribution of the estate if an action had been seasenaby

commenced in a timely manner by the personal representative.

{3} A person may not claim a disability unless it existed when the right of action or entry accrued.
(4) When both disabilities referred to in subsection {1} coexist at the time that the right of action

or entry accrues, the limitation dees not attach until both are removed.”

Section 5. Section 27-8-204, MCA, is amended to read:
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"27-8-204. Declarations concerning administration of trusts and estates. Ary A person interested
as or through an executor, administrator, trustee, guardian, ef other fiduciary, creditor, devisee, heir, or
cestui que trust in the administration of a trust or of the estate of a decedent, minor, sereushy-rentaty—H
person cammitted pursuant to 53-21-127, or insolvent person may have a declaration of rights or legal
relations ir-respecttherete:

(1) to ascertain any class of creditors, devisees, heirs, or others;

{2) to direct the executors, administratars, or trustees to do or abstain fram doing ary a particular
act in their fiduciary capacity; or
{3} to determine amy a question arising in the administration of the estate or trust, including

questions of construction of wills and other writings.”

Section 6. Section 33-20-121, MCA, is amended to read:

"33-20-121. Prohibited provisions -- limitations on liability. (1) A policy of life insurance may not
be delivered or issued for delivery in this state it it contains a provision:

(a) for a period shorter than that provided by statute within which an action at law or in equity may
be commenced on the policy; ar

(b) that excludes or restricts liability for death caused in a certain specified manner or occurring
while the insured has a specified status, except that a pclicy may contain provisions excluding or restricting
coverage as specified in the policy in the event of death:

(i) as a result, directly or indirectly, of war, declared or undeclared, or of action by military forces
or of any an act or hazard of war or action or of service in the military, naval, or air forces or in civilian

forces auxiliary therete to those military forces or from any cause while a member of military, naval, or air

forces of amy a country at war, declared or undeclared, or of anpy a country engaged in military action;
(i) as a result of aviation erany, air travel, or flight;
(iii} as a result of a specified hazardous occupation or occupations;
(ivl while the insured is a resident outside the continental United States and Canada; or
(v} within 2 years from the date of issue of the policy as a result of suicide, while sereushy

mentaliHl committed pursuant to 53-21-127, or ctherwise. If a life insurance policy contains a dependent

rider, the dependent coverage may be continued upon payment of the premium for the dependent rider.

{2) A policy that contains an exclusion or restriction pursuant to subsection (1) must also provide
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that in the event of death under the circumstances to which the exclusion or restriction is applicable, the
insurer will pay an amount not less than a reserve determined according to the commissioner’s reserve
valuation method on the basis of the mortality table and interest rate specified in the policy for the
calculation of nonforfeiture benefits (or if the policy does not provide for nonforfeiture benefits, computed
according to a mortality table and interest rate determined by the insurer and specified in the palicy) or by
any other method more favorable to the policyholder, with adjustment for indebtedness or dividend credit.

(3) This sectiondoes not apply to industrial life insurance, group life insurance, disability insurance,
reinsurance, or annuities or to a provision in a life insurance policy relating to disability benefits or to
additional benefits in the event of death by accident or accidental means.

(4) This section does not prohibit a provision that in the opinion of the commissioner is more

favorable to the policyholder than a provision permitted by this section.”

Section 7. Section 37-3-323, MCA, is amended to read:

"37-3-323. Revocation or suspension of license. {1) The department may make an investigation
whenever it is brought to its attention that there is reason to suspect that a person having a license or
certificate to practice medicine in this state:

(a) is mentally or physically unable to safely engage in the practice of medicine, has procured a
license to practice medicine by fraud or misrepresentation or through mistake, has been declared
incompetent by a court of competent jurisdiction and thereafter has not |ater been lawtully declared
competent, or has a condition that impairs the person’s intellect or judgment to the extent that it
incapacitates the person for the safe performance of professional duties;

{b) has been guilty of unprofessional conduct;

(c) has practiced medicine with a suspended or revoked license;

(d) has had a license to practice medicine suspended or revoked by any licensing authority for
reasons other than nonpayment of fees; or

(e} while under probation has violated its terms.

{2) The investigation must be for the purpose of determining the probability of the existence of
these conditions or the comhission of these offenses and may, upon order of the board, include requiring
the person to submit to a physical examination or a mental examination, or both, by a physician or

physicians selected by the board if it appears to be in the best interests of the public that this evaluation
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be secured. The board may examine and scrutinize the hospital records and reports of a licensee as part
of the examination, and copies must be released to the board on written request.

{3) If a person holding a license to practice medicine under this chapter is by a final order or
adjudication of a court of competent jurisdiction adjudged to be mentally incompetent, of seroushyrrontatly

#-of to be addicted to the use of addictive substances, or to have been committed pursuant to 53-21-127,

the person’s license may be suspended by the board. The suspension continues until the licensee is found
or adjudged by the court to be restored to reason or cured or until the person is discharged as restored to
reason or cured and the person’s professional competence has been preven proved to the satisfaction of

the board.”

Section B. Section 37-6-311, MCA, is amended to read:

"37-6-311. Refusal or revocation of license -- investigation. (1} After notice and opportunity for
a hearing, the board may deny, revoke, or refuse to renew a license to practice podiatry if the consensus
of the board is that an applicant is not of good moral character or has engaged in unprofessional conduct.

(2) The department may investigate whenever it is brought to its attention that a licensed
podiatrist:

(a) is mentally or physically unable to engage safely in the practice of podiatry;

(b) has procured the license by fraud, misrepresentation, or through error;

(c) has been declared incompetent by a court of competent jurisdiction and thereafter has not later
been lawtully declared competent;

(d) has a condition that impairs the licensee’s intellect or judgment to the extent that it
incapacitates the licensee in the safe performance of professional duties;

(e) has been found guilty of unprofessional conduct;

(f) bas practiced podiatry while the license was suspended or revoked;

(g) has had the license suspended or revcked by any licensing authority for reasons other than
nonpayment of fees; or

(hY while under probation has violated its terms.

(3} The investigation must be for the purpose of determining the probability that the alleged
conditions exist or that the alleged offenses were committed. Upon order of the board, the investigation

may include requiring the person to submit to a physical examination or a mental examination, or both, by
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a physician or physicians selected by the board if it appears to be in the best interest of the public that this
evaluation be secured. The board may examine the hospital records and reports of a licensee as part of the
examination, and copies skall must he released to the board on written request.

(4) If a person holding a license to practice podiatry under this chapter is by a final order or
adjudication of a court of competent jurisdiction determined to be mentally incompetent, sericushymeantally

#—oFf to be addicted to the use of narcotics, or to have been committed pursuant to 53-21-127. the license

may be suspended by the board. The suspension continues until the licensee is found by the court to be
restored to reason or cured or until the licensee is discharged as restored to reason or cured and the

licensee’s professional competence has been proven praved to the satisfaction of the board."”

Section 9. Section 37-11-321, MCA, is amended to read:

"37-11-321.- Refusal to issue or renew licensa. The board, after due notice and hearing, may
refuse to license any applicant and may refuse to renew, may suspend, may reveoke, or may take lesser
disciplinary action an the license of any licensed person who:

(1) is habitually intoxicated or is addicted to the use of narcotic drugs;

(2) has been convicted of violating any state or federal narcotic law, subject to chapter 1, part 2-
of-this-title;

{3) is, in the judgment of the board, guilty of immoral or unprofessional conduct as defined by
board rule;

{4) has been convicted of any crime involving moral turpitude, subject to chapter 1, part 2—et-this

(5) is guilty, in the judgment of the board, of gross negligence in the practice of physical therapy
or practice as an assistant;

{6) has aobtained or attempted to obtain licensure by fraud or material misrepresentation;

{7) has been declared-to-beserousiy-mentaliy-il committed pursuant to 53-21-127 by a court of
competent jurisdiction and has not been released from treatment commitment and declared not to be
sedoushy—nontaly—H require further commitment;

{8) has treated or undertaken to treat ailments of human beings otherwise than by physical therapy;

{9) is guilty, in the judgment of the board, of conduct unbecoming a person licensed as a physical

therapist or assistant or of conduct detrimental to the best interests of the public; or
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(10} has practiced physical therapy or has practiced as an assistant beyond the scope and limitation

of the person’s training and education.”

Section 10. Section 37-12-322, MCA, is amended to read:

"37-12-322. Investigation of complaints. (1) The department may make an investigation whenever
it is brought to its attention that there is reason to suspect that a person licensed to practice chiropractic:

{a) has a mental or physical condition sueh that renders the person is unable to safely engage in
the practice of chiropractic;

{b) has been declared incompetent or serieusty—mentally—H# has been committed pursuant to

53-21-127 by a court of competent jurisdiction and thereatter has not later been declared competent or
released from supervision;

{c) has procured the license through mistake;

{d) has been guilty of unprofessional conduct;

{e) has practiced chiropractic while the license was suspended or revoked;

{f} has while under probation violated its terms.

{2} The investigation must be for the purpose. of determining the probability of the existence of
these conditions or the commission of these offenses and may, upon order of the board, include requiring
the person to submit to a physical or mental examination, or both, by a physician or physicians selected
by the board if it appears to be in the best interests of the public that this evaluation be secured. The board
may examine the hospital records and reports of the licensee as part of the examination, and copies of

these must be released to the board on written request.”

Section 11. Section 41-56-623, MCA, is amended to read:

"41-5-623. Disposition -- sentence to correctional facility -- commitment to department --
placement and evaluation of youth -- restrictions. (1} If a youth is found to be a delinquent youth or a youth
in need of supervision, the youth court may enter its judgment making one or more of the following
dispositions:

{a) retain jurisdiction in a disposition provided under subsection (1){b) or (1){d);

(b} place the youth on probation;

(c) subject to subsections (1)(n}li}, (2){a), (2)(b), and (6), sentence a youth to one of the state
{f.;gislaﬁve
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youth correctional facilities established under 52-5-101 and, as part of the sentence, deny the youth
eligibility for release without the express approval of the sentencing judge until the youth reaches 18 years
of age. A youth may not be sentenced to a state youth correctionat facility unless the department informs
the judge that space is available for the youth at that facility. The sentencing judge may not place
limitations on the release unless recommended by the yeuth placement cammittee.

{d) require a youth found to be delinquent to register as a sex offender pursuant to 46-18-254 and
46-23-5086;

(e} place the youth in an in-state residence that ensures that the youth is accountable, provides
for rehabilitation, and protects the public. Before placement, the sentencing judge shall seek and consider
placement recommendations from the youth placement committee. The judge may not place the youth in
an in-state residence untess the department informs the judge that resources are available for placement
of the youth at that residence.

(f) commit the youth to the department. In an order committing a youth to the department:

(i) the court shall determine whether continuation in the youth’s own home would be contrary to
the welfare of the youth and whether reasonable efforts have been made to prevent or eliminate the need
for removal of the youth from the youth's home;

{ii) in the case of a delinquent youth who is determined by the court to be a serious juvenile
offender, the judge may specify that the youth be placed in a state youth correctional facility if the judge
finds that the placement is necessary for the protection of the public. The court may order the department
to notify the court within 5 working days before the proposed release of a youth from a youth correctional
facility. Once a youth is committed to the department for placement in a state youth correctionat facility,
the department is responsible for determining an appropriate date of release into an apprapriate placement.

(g} order restitution by the youth or the youth’s parents;

{h) impose a fine as authorized by law if the violation alleged would constitute a criminat offense
it committed by an adult;

{i} require the performance of community service;

{iy require the youth, the youth’s parents or guardians, or the persons having legal custody of the
youth to receive counseling services;

{k) require the medical and psychological evaluation of the youth, the youth's parents or guardians,

or the persons having lega! custody of the youth;
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() require the parents, guardians, or other persons having legal custody of the youth to furnish
services the court may designate;

(m) order further care, treatment, evaluation, or relief that the court considers beneficial to the
youth and the community and that does not obligate funding from the department for services outside the
state of Montana without the department’s approval, except that a youth may not be placed by a youth
court in a residential treatment facility as defined in 50-5-101. Only the department may, pursuant to
subsection (1)(f), place a youth in a residential treatment facility.

In} commit the youth to a mental health facility if, based upon the testimony of a professional

person as defined in 53-21-102, the court finds that the youth is serieushy—mentaty—ll suffering from a

mental disorder and requires commitment as defined in 53-21-102. The youth is entitled to all rights

provided by 53-21-114 through 53-21-118,

(i) A youth adjudicated-mentatly-Horseriousiy-mentally-H-as-defired-in-bd-24-162 determined to

be suffering from a mental disorder and requiring commitment may not be committed or sentenced to a

state youth correctional facility.

(i) A youth adiudicated-to-ba-mentally-iorseriaushmentallyill determined to be suffering from

a mental disorder and reguiring commitment after placement in or sentencing to a state youth correctionai

facility must be moved to a more appropriate placement in response to the youth’s mental health needs and
consistent with the disposition alternatives available in 53-21-127,

(0) place the youth under haome arrest as provided in Title 46, chapter 18, part 10.

{2) When a youth is committed to the department, the department shall determine the appropriate
placement and rehabilitation program for the youth after considering the recommendations made under
41-5-527 by the youth placement committee. Placement is subject to the following limitations:

{a} A youth in need of supervision or adjudicated delinquent for commission of an act that would
not be a criminal offense if committed by an adult may not be placed in a state youth correctional facility.

{b) A youth may not be held in a state youth correctional facility for a period of time in excess of
the maximum period of imprisonment that could be imposed on an adult convicted of the offense or
offenses that brought the youth under the jurisdiction of the youth court. This section does not limit the
power of the department to enter into an aftercare agreement with the youth pursuant to 52-5-1286.

(c) A youth may not be placed in or transferred to a penal institution or other facility used for the
execution of sentence of adults convicted of crimes.
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(3} A youth placed in a state youth correctional facility or other facility or program operated by the
department or who signs an aftercare agreement under 52-5-126 must be supervised by the department.
A youth who is placed in any other placement by the department, the youth court, ar the youth court’s
juvenile probation officer must be supervised by the probation officer of the youth court having jurisdiction
over the youth under 41-5-205 whether ar not the youth is committed tc the department. Supervision by
the youth probation officer includes but is not limited ta:

(a) submitting information and documentation necessary for the person, committee, or team that
ts making the placement recommendation to determine an appropriate placement for the youth;

{b} securing approval for payment of special education costs from the youth’s school district of
residence or the office of public instruction, as required in Title 20, chapter 7, part 4;

(c) submitting an application to a facility in which the youth may be placed; and

(d) case management of the youth.

(4) The youth court may order a youth to receive a medical or psychological evaluation at any time
prior to final disposition if the youth waives the youth's constitutional rights in the manner provided for in
41-5-303. The county determined by the court as the residencs of the youth is responsible for the cost of
the evaluation, except as provided in subsection (5). A county may contract with the department or other
public or private agencies to obtain evaluation services ordered by the court.

(5) The youth court shall determine the financial ability of the youth's parents to pay the cost of
an evaluation ordered by the court under subsection (4}. If they are financially able, the court shall order
the youth;s parents to pay all or part of the cost of the evaluation.

{6) The youth court may not order placement or evaluation of a youth at a state youth correctional
facility unless the youth is found to be a delinquent youth or is alleged to have committed an offense that
is transferable to criminal court under 41-5-206.

{7} An evaluation of a youth may not be performed at the Montana state hospital unless the youth
is transferred to the district court under 41-5-206, 41-5-208, or 41-5-1105.

{8) An order of the court may he modified at any time. In the case of a youth committed 10 the
department, an order pertaining to the youth may be modified only upon notice to the department and
subsequent hearing.

(9) Whenever the court commits a youth to the department, it shall transmit with the dispositional

judgment copies of medical reports, social history material, education records, and any other clinical,
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predisposition, or other reports and information pertinent to the care and treatment of the youth.

(10) If a youth is committed to the department, the court shall examine the financial ability of the
youth's parents or guardians to pay a contribution covering ail or part of the costs for the care,
commitment, and treatment of the youth, including the costs of necessary medical, dental, and other health
care,

(11) If the court determines that the youth’s parents or guardians are financially able to pay a
contribution as provided in subsection (10), the court shall order the youth’s parents or guardians to pay
an amount based on the unifarm child support guidelines adopted by the department of public health and
human services pursuant to 40-5-209.

(12} (a) Except as provided in subsection {12}(b}, contributions ordered under this section and each
modification of an existing order are enforceable by immediate or delinquency income withholding, or both,
under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with this section is
nevertheless subject to withholding for the payment of the contribution without need for an amendment
ot the support order or for any further action by the court.

(b} A court-ordered exception from contributions under this section must be in writing and be
included in the order. An exception from the immediate income withholding requirement may be granted
if the court finds there is:

(i} good cause not to require immediate income withholding; or

{ii) an alternative arrangement between the department and the person who is ordered to pay
contributions.

{c) A finding of good cause not to require immediate income withholding must, at a minimum, be
based upon:

{i} a written determination and explanation by the court of the reasons why the implementation of
immediate income withholding is not in the best interests of the youth; and

(i} proof of timely payment of previously ordered support in cases involving modification of
contributions ordered under this section.

{d) An alternative arrangement must:

(i) provide sufficient security to ensure compliance with the arrangement;

{iil be in writing and be signed by a representative of the department and the person required to
make contributions; and
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(iii) if approved by the court, be entered into the record of the proceeding.

{13} Upon a showing of a change in the financial ability of the youth’s parents or guardiars to pay,
the court may modify its order for the payment of contributions required under subsection {11).

{14) {a} If the court orders the payment of contributions under this section, the department shall
apply to the department of public health and human services for support enforcement services pursuant
to Title IV-D of the Social Security Act.

(b} The department of public health and human services may collect and enforce a contribution
order under this section by any means available under law, including the remedies provided for in Title 40,

chapter 5, parts 2 and 4.”

Section 12. Section 46-14-206, MCA, is amended to read:

"46-14-206. Report of examination. (1) A report of the examination must include the fotlowing:
{a} a descripticn of the nature of the examination;

{b) a diagnosis of the mental condition of the defendant, including an opinion as to whether the

defendant is-seriously-mentaly-H-as-defiredin-63-21102 suffers from a mental disorder and may require

commitment- or is seriously developmentally disabled, as defined in 53-20-102;

(c) if the defendant suffers from a mental disease or defect, an opinion as to the defendant’s
capacity to understand the proceedings against the defendant and to assist in the defendant’s own defense;

(d) when directed by the court, an opinion as to the capacity of the defendant to have a particular
state of mind that is an element of the offense charged; and

(e} when directed by the court, an ¢pinion as to the capacity of the defendant, because of a mental
disease or defect, ta appreciate the criminality of the defendant’s behavior or to conform the defendant’s
behavior to the requirement of the law.

(2) If the examination cannot be conducted by reason of the unwillingness of the defendant to
participate in the examination, the report must state that fact and must include, if possible, an opinion as

to whether the unwillingness of the defendant was the resuilt of mental disease or defect.”

Section 13. Section 53-20-112, MCA, is amended to read:
"53-20-112. Procedural rights. (1} A respondent has all the rights accorded to a person subject

to involuntary commitment proceedings under the laws of this state relating to involuntary commitment of
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the-serieusiy-mentaly—iH a person_who suffers from a mental disorder and who requires commitment, as

provided in 53-21-115 through 53-21-118.

(2) !n addition, the parents or guardian of a respondent have the right to:

(a} be present at any hearing held pursuant to this part;

(b) be represented by counsel in any hearing;

{c) offer evidence and cross-examine witnesses in any hearing; and

{d} have the respondent examined by a professional of their choice when a professional is
reasonably available, uniess the person se chosen is objected to by the respondent or by a responsible

person appointed by the court.”

Section 14. Section 53-21-101, MCA, is amended to read:
"53-21-101. Purpose. The purpose of this part is to:
(1) secure for each person who may be sedeushy-mertaly—iter suffering from a mental disorder

sueh and requiring commitment the care and treatment as—-wil-ba suited to the needs of the person and to

rsare ensure that sueh the care and treatment are skilifully and humanely administered with full respect
for the person’s dignity and personal integrity;
{2) accomplish this goal whenever possible in a community-based setting;

(3) accomplish this goal in an institutionalized setting only when less restrictive alternatives are

unavailable or inadeguate and only when a person is se—mentally—ii—as—to—roguire—institutionalizedcare

suffering from a mental disorder and requires commitment; and

(4) assw+e gnsure that due process of law is accorded any person coming under the provisions of

this part."

Section 15. Section 53-21-102, MCA, is amended to read:

"53-21-102. (Temporary) Definitions. As used in this part, the following definitions apply:

{1) "Board” or "mental disabilities board of visitors” means the mental disabilities board of visitors
created by 2-15-211.

(2) "Court" means any district court of the state of Mantana.

{3} "Department” means the department of public health and human services pravided for in
2-15-2201.
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{4) "Emergency situation” means a situation in which any person is in imminent danger of death
or serious bodily harm from the activity of a person who appears to be seriously mentally ill.

{5) "Friend of respondent” means any person willing and able to assist a mentally ill person, a
person alleged to be mentally iil, a seriously mentally ill person, or & person ailleged to be seriously mentally
ill in dealing with legal proceedings, including consultation with legal counsel and others. The friend of
respondent may be the next of kin, the person’s conservator or legal guardian, if any, a representative of
a charitable or religious organization, or any other person appointed by the court to perform the functions
of a friend of respondent set out in this part. Only one person may at any one time be the friend of
respondent within the meaning of this part. In appeinting a friend of respondent, the court shall consider
the preference of the respondent. The court may at any time, for good cause shown, change its designation
of the friend of respondent.

(6) "Mental disorder” means any organic, mental, or emotional impairment which has substantial
adverse effects on an individual's cognitive or volitional functions. The term does not include:

{a) addiction to drugs or alcohol; or

{b) drug or alcohol intoxication.

{7} "Mental health facility” or "facility” means a public hospital or a licensed private hospital which
is equipped and staffed to provide treatment for persans with mental disorders or a community mental
heaith center or any mental health clinic or treatment center approved by the department. A correctional
institution or facility or jail is not a mental health facility within the meaning of this part.

(8} "Mentally ill" means suffering from a mental disorder which has not resulted in self-inflicted
injury or injury to others or the imminent threat of injury but which:

(a) has resulted in behavior that creates serious difficulty in protecting the person’s life or health
even with the available assistance of family, friends, or others;

(b) is treatable, with a reasonable prospect of success and consistent with the least restrictive
course of treatment as provided in 53-21-127(3), at or through the facility to which the personis to be
committed;

(c) has deprived the person of the capacity to make an informed decision concerning treatment;

(d) has resulted in the person’s refusing or being unable to consent to voluntary admission for
treatment; and

(e) poses a significant risk of the person’s becoming seriously mentally ill or will, if untreated,

"Le islative

ervices - 15 -
‘«\ijswn '



55th Legislature LC1131.01

=2 % 1 TR - S CS BN N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

predictably result in further serious deterioration in the mental condition of the person. Predictability may
be established by the patient’s medical history.

(9) "Next of kin" includes but is not limited to the spouse, parents, adult children, and adult
brothers and sisters of a person.

(10) "Patient” means a person committed by the court for treatment for any period of time or who
is voluntarity admitted for treatment for any period of time,

{11) "Peace officer” means any sheriff, deputy sheriff, marshal, policeman, or other peace officer.

{12) "Professional person" means:

(a) a med:cal doctor; or

(b) a person who has been certified, as provided for in 53-21-106, by the department.

{13) “"Reasonable medical certainty” means reasonable certainty as judged by the standards of a
professional person.

{(14) "Respondent” means a person alleged in a petition filed pursuant to this part 10 be mentaily
il or seriously mentally ill,

{15) "Seriously mentally ill” means suffering from a mental disarder which has resulted in
self-inflicted injury or injury to others or the imminent threat of injury or which has deprived the person
afflicted of the ability to protect the person’s life or heaith. For this purpose, injury means physical injury.
A person may not be involuntarily committed to a mental heaith facility or detained for evaluation and
treatment because the person is an epileptic or is mentally deficient, mentally retarded, senile, or suffering
from a mental disorder unless the condition causes the person to be seriously mentally Hl within the
meaning of this part,

(16} "State hospital” means the Montana state hospital. (Terminates July 1, 1997--sec. 1, Ch. 541,
L. 1989.)

53-21-102. (Effective July 1, 1997) Definitions. As used in this part, the following definitions
apply:

(1) "Board" or "mental disabilities board of visitors" means the mental disabilities board of visitors
created by 2-15-211.

(2) "Commitment” means an order by a court requiring an individual to receive treatment for a

mental disgrder.

+4{3) "Court” means any district court of the state of Montana.
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+3H4] "Department” means the department of public health and human services provided for in
2-15-2201.
+#4(5) "Emergency situation” means a situation in which any person is in imminent danger of death

or serious bodily harm from the activity of a person who appears to be serioushymentalhy—# suffering from

a mental disorder and appears to require commitment.

£8}(8) "Friend of respondent” means any person willing and able to assist a serieushy-mentaliy-ill

person suffering from a mental disorder and requiring commitment or person alleged to be sereushy-mentally

# suffering from a mental disorder and requiring commitment in dealing with legatl proceedings, incfuding

consultation with legal counsel and athers. The friend of respondent may be the next of kin, the person’s
conservator or legal guardian, if any, representatives of a charitable or religious organization, or any other
person appointed by the court to perform the functions of a friend of respondent set out in this part. Only
one person may at any one time be the friend of respondent within the meaning of this part. In appeinting
a friend of respondent, the court shall consider the preference of the respondent. The court may at any
time, for good cause shownr, change its designation of the friend of respondent.

37} "Mental disorder" means any organic, mental, or emotional impairment whiek that has
substantial adverse effects on an individual's cognitive or volitional functions. The term does not include:

(a) addiction to drugs or alcohol; e

(b} drug or alcohol intoxication;

{c) mental retardation; ot

{d) epilepsy.

#(8) "Mental health facility"” or "facility” means a public hospital or a licensed private hospital

which that is equipped and staffed to provide treatment for persons with mental disorders or a community
mental health center or any mental health clinic or treatment center approved by the department. A
correctional institution or facility or jail is not a mental health facility within the meaning of this part.

+83(9) "Next of kin" includes but is not limited to the spouse, parents, aduit children, and adult
brothers and sisters of a person.

{8410} "Patient" means a person committed by the court for treatment for any period of time or
who is voluntarily admitted for treatment for any period of time.

H84(11) "Peace officer” means any sheriff, deputy sheriff, marshal, pslieeman police officer, or
other peace officer.
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H331{12) "Professional person” means:

(a) a medical doctor; or

(b) a person who has been certified, as provided for in 53-21-106, by the department.

+24(13) "Reasonabie medical certainty” means reasonable certainty as judged by the standards
of a professional person.

#3(14) "Respondent” means a person alleged in a petition filed pursuant to this part to be

seroushermentally-ill suffering from a mental disorder and requiring commitment.

(15) "State hospital” means the Montana state hospital.”

Section 16. Section 53-21-112, MCA, is amended to read:
"53-21-112. Voluntary admission of minors. {1} Notwithstanding any other provision of law, a

minorwhe-s—18-years-of-age-erelder a parent or guardian of a minor may consent 10 reeeive mental health

services to be rendered to_the minor by:
{a) a facility thatis—rot-a-stato-nstitution; oF
{b) a person licensed jn this state to practice medicine; or peyshelegy
{c) a mental health professional licensed in this state.

(2} A minor who is _at least 16 years of age may, without the consent of a parent or quardian,

consent to receive mental health services from those facilities or persons listed in subsection (1},

+24(3} Except as provided by this section, the provisions ot 53-21-111 apply to the voluntary
admission of a minor 10 a mental health facility but not to the state hospital.

3+(4) Except as provided by this subsection, voluntary admission of a miner to a mental heaith

facility for an inpatient course of treatment shall-be is for the same period of time as that for an adult. A

minor voluntarily admitted shal-have with consent of the minor’s parent or guardian has the right to be
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released within 5 days of kis a request by the parent or quardian as provided in 53-21-111(3}. Fhe A minor

hAirsel who has been admitted without consent by a parent or quardian, pursuant to subsection (2}, may

also make sdueh a request and also has the right to be released within & days as provided in 53-21-111(3).

Unless there has been a periodic review and a voluntary readmission consented to by the parent or guardian

in the case of a minor patient andg-his—ceunsel or consented to by the minor alone in the case of a minor

patient who is at least 16 years of age, voluntary admission terminates at the expiration of 1 year. Counsel

shalt must be appointed for the minor at the minor’s request or at any time ke that the minor is faced with

potential legal proceedings.

Section 17. Section 53-21-115, MCA, is amended to read.

"53-21-115. (Temporary) Procedural rights. in addition to any other rights whieh that may be
guaranteed by the constitution of the United States and of this state, by the laws of this state, or by this
part, any person who is involuntarily detained or against whom a petition is filed pursuant to this part has
the following rights:

{1} the right to notice reasonably in advance of any hearing or other court proceeding concerning
him the person; |

{2} the right to know, in advance of any hearing, the names and addresses of any witnesses who
will testify in support of the petition;

{3} the right to know, before a hearing, the names and addresses of any witnesses who will testify

in support of a petition;

+31{4) the right in any hearing to be present, to offer evidence, and to present witnesses in any
proceeding concerning him the person;
{44b) the right in any hearing to cross-examine witnesses;

+B4(6) the right to be represented by counsel;
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B83(7) the right to remain silent;

{448} the rightin any hearing to be proceeded against according to the rules of evidence applicable
to civil matters generally;

81(9) the right to view and copy all petitions on file with the court concerning kim the person;

+84(10) the right to be examined by a professional person of his the person’s choice when sueh a
professional person is willing and reasonably available;

£101(11) the right to be dressed in his the person’s own clothes at any hearing held pursuant to this
part; and

H1(12) the right to refuse any but lifesaving medication for up to 24 hours prior to any hearing
held pursuant to this part. {Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989.)

53-21-115. (Effective July 1, 1997) Procedural rights. in additicn to any other rights whieh that
may be guaranteed by the constitution of the United States and of this state, by the laws of this state, or
by this part, any person who is involuntarily detained or against whom a petition is filed pursuant to this
part has the following rights:

(1) the right to notice reasonably in advance of any hearing or other court proceeding concerning
bimm the gersoh;

(2) the right in any hearing to be present, to offer evidence, and to present witnesses in any
proceeding concerning ki the person;

(3) the riqht 10 know, before a hearing, the names and addresses of any witnesses who will testify

in support of a petition;

{3}(4) the right in any hearing to cross-examine witnesses;

+43(5) the right to be represented by counsel;

{8}(8) the right to remain silent;

+617) therightin any hearing to be proceeded against according to the rules of evidence applicable
to civil matters generally; |

+#(8) the right to view and copy all petitions on file with the court concerning & the person;

{8}{9) the right to be examined by a professional person of his the person’s choice when sueh the
professional person is willing and reasonably available;

{84{10] the right to be dressed in his the person’'s own clothes at any hearing held pursuant to this
part; and .
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H61{11] the right to refuse any but lifesaving medication for up t0 24 hours prior to any hearing

held pursuant to this part.”

Section 18. Section 53-21-116, MCA, is amended to read:

"53-21-116. (Temporary) Right to be present at hearing or trial -- appointment of counsel. The
perscn alleged to be mentally ill or sericusly mentally ill has the right to be present at any hearing or trial.
If he has no attorney, the judge shall appoint one to represent him at either the hearing or the trial, or both,
who shall be compensaied from the public funds of the county where the respondent resides. (Terminates
July 1, 1997--sec. 1, Ch. 541, L. 1989.)

53-21-116. (Effective July 1, 1997} Right to be present at hearing or trial -- appointment of
counsel. The person alleged to be serioushy—+rontaliy—H sutfering from a mental disorder and requiring

commitment has the right to be present at any hearing or trial. If ke the person has no attorney, the judge
shall appoint one to represent kim the person at either the hearing or the trial, or both, who shall must be

compensated from the public funds of the caunty where the respondent resides.”

Section 19. Section 53-21-121, MCA, is amended to read:

"53-21-121. (Temporary) Petition for commitment -- contents of -- notice of. (1) The county
attorney, upon the written request of any person having direct knowledge of the facts, may file a petition
with the court:

(a) alleging that there is a person within the county who is seriously mentally ill and requesting that
the person be committed to a mental health facility for a period of no more than 3 months; or

{b) alleging that there is a person within the county who is mentally ill and requesting that the
persan be committed to a mental health facility for a period of no more than 30 days.

(2} The petition shall contain:

(a) the name and address of the person requesting the petition and his interest in the case;

(b} the name of the respondent and, if known, the address, age, sex, marital status, and
occupation of the respondent;

(c) the purported facts supperting the allegation of mental iliness;

(d) the name and address of every person known or believed to be legally responsible far the care,

support, and maintenance of the person for whom evaluation is sought;

| Legislative

~ Services - 21 -
TS

~ Djvision



55th Legislature LC1131.01

—_

SHOwW N

28
29
30

(e} the name and address of the person’s next of kin to the extent known to the county attorney
and the person requesting the petition;

(fy the name and address of any person whom the county attorney believes might be willing and
able to be appointed as friend of respondent;

{g) the name, address, and telephone number of the attorney, if any, who has most recently
represented the person for whom evaluation is sought; if there is no attorney, there shall be a statement
as to whether to the best knowledge of the person requesting the petition the person for whom evaluation
is sought is indigent and therefore unable to afford the services of an attorney; and

{h) a statement of the rights of the respondent which shall be in conspicuous print and identified
by a suitable heading.

(3} Notice of the petition shall be hand-delivered ta the respondent and to his counsel on or before
the initial appearance of the respondent before the judge or justice of the peace, Notice of the petition and
the order setting the date and time of the hearing and the names of the respondent’s counsel, professional
person, and friend of respondent shall be hand-delivered or mailed to the person or persons legally
responsible for care, support, and maintenance of the respondent, the next of kin identified in the petition,
and any other person identified by the county attorney as a possible friend of respondent other than the
one named as the friend of respandent. The notice may provide, other than as to the respondent and his
counsel, that no further notice will be given unless written request is filed with the clerk of court,
{Terminates July 1, 1997--sec. 1, Ch. 5641, L. 1989.)

53-21-121. (Effective July 1, 1997} Petition for commitment -- contents of -- notice of. (1) The
county attorney, upon the written request of any person, may file a petition with the court alleging that

there is a person within the county who is serieusly—mentally—ill-and—regquesting—that-the person-be

orRritted—to—a—menta-health—faoi ar—a—perod—efne—mere than-3—months suffering from a mental

disorder and who requires commitment pursuant to this chapter.

{2} The petition shall must contain:

{a) the name and address of the person requesting the petition and his the person's interest in the
case;

(b) the name of the respendent and, if known, the address, age, sex, marital status, and
cccupation of the respondent;

(c) the purported facts supporting the allegation of mental itness disorder, a statement of the
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disposition sought pursuant to 53-21-127({2}, and the need for commitment;

(d) the name and address of every person known or believed to be legally responsible for the care,
support, and maintenance of the persen respandent for whom evatuation is sought;

{e) the name and address of the persen’s respondent’s next of kin to the extent known to the
county attorney and the person requesting the petition;

(f) the name and address of any person whom the county attorney believes might be willing and
abile to be appointed as friend of respondent;

{g) the name, address, and telephone number of the attorney, if any, who has most recently
represented the perser respondent for whom evaluation is sought; if there is no attorney, there shad must
be a statement as to whether 10 the best knowledge of the person requesting the petition the persen
respondent for whom evaluation is sought is indigent and therefere unable to afford the services of an
attorney; and

{h}) a statement of the rights of the respondent, which shalt must be in conspicuous print and
identified by a suitable heading.

(3} Notice of the petition shall must be hand-delivered to the respondent and to his the
respondent’s counsel on or before the initial appearance of the respondent before the judge or justice of
the peace. Notice of the petition and the order setting the date and time of the hearing and the names of
the respondent’s counsel, professional person, and friend of respondent shkat must be hand-delivered or
mailed to the person or persons legally responsible for care, support, and maintenance of the respondent,
the next of kin identified in the petition, and any other person identified by the county attorney as a
possible friend of respondent other than the one named as the friend of respondent. The notice may

provide, other than as to the respondent and his the respondent’s counsel, that no further notice will be

given unless written request is filed with the clerk of court.”

Section 20. Section 53-21-123, MCA, is amended to read:

"53-21-123. (Temporary) Examination of respondent following initial hearing -- recommendation
of professional person. (1} Following the initial hearing, whether before a judge or justice of the peace, the
respondent shall must be examined by the professional person without unreasonable delay. The examination
may not exceed a period of 4 hours. The professional person shall immediately notify the county attorney
of kis the findings in person or by phone and shall make a written report of his the examination to the

{ Legisiative

N Services .23 .
- g{wswn



55th Legislature LC1131.01

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

court, with copies to the respondent’s attorney and the county attorney. |f the professional person

recommends commitment, the professional person’s written report must contain _a statement of the

professional person’s recommendations 1o the court for disposition under 53-21-127(2).

(2} The following action skal must be taken based on the professional person’s findings:

(a) If hethe professional personrecommends dismissal, ke the professignal person shatl additionally

natify counsel and the respondent, if ke the respondent has been detained, shatt must be released and the
petition dismissed. However, the county attorney may, upon good cause shown, request the court to order
an additional, but no more than one, examination by a different professional person for a period of no more
than 4 hours.

(b} If ke the court finds that commitment proceedings should continue, the hearing sha# must be
held as scheduled.

(3) The court may not order further evaluation pending the hearing unless sound medica!l reasons
require additional time far a complete evaluation. Sweh The reasons shalt must be set forth in the order,
along with the amount of additional time needed. (Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989}

53-21-123. (Effective July 1, 1997) Examination of respondent following initial hearing --
recemmendation of professional person. {1} Following the initial hearing, whether hefore a judge or justice
of the peace, the respondent shalt must be examined by the professional person without unreasonable
delay. The examination may not exceed a period of 4 hours. The professional person shall immediately
notify the county attorney of his the findings in persan or by phone and shall make a written report of kis
the examination to the court, with copies to the respondent’s attorney and the county attorney. If the

professional person recommends commitment, the professional person’s written report must contain a

statement of the professional person’s recommendations to the court for disposition under 53-21-127(2}.

{2} The following action shal must be taken based on the professional person’s findings:

(a) Ifhetheprofessional persanrecommends dismissal, ke the professional person shall additionally

notify counsel and the respandent shall must be released and the petition dismissed. However, the county
attorney may, upon good cause shown, request the court to crder an additional, but no more than one,
examination by a different profeésional person for a period of no more than 4 hours.

{b} If ke the court finds that commitment proceedings should continue, the hearing shalt must be
held as scheduled.

{3} The court may not order further evaluation pending the hearing unless sound medical reasons
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require additional time for a compiete evaluation. Suek The reasons shalt must be set forth in the order,

along with the amount of additional time needed.”

Section 21. Section 53-21-126, MCA, is amended to read:

"53-21-126. (Temporary) Trial or hearing on petition. (1) The respondent shall be present unless
his presence has been waived as provided in 53-21-119(2}, and he shali be represented by counsel at all
stages of the trial. The trial shall be limited to the determination of whether or not the respondent is
mentally ill or seriously mentally ill within the meaning set forth in this part.

{2} The standard of proof in any hearing held pursuant to this section is proof beyond a reasonable
doubt with respect to any physical facts or evidence and clear and convincing evidence as to all other
matters, except that mental disorders shall be evidenced to a reasonable medical certainty. Imminent threat
of self-inflicted injury or injury to others shall be evidenced by overt acts, sufficiently recent in time as to
be material and relevant as to the respondent’s present condition.

{3) The professional person appointed by the court shall be present for the trial and subject to
cross-examination. The trial shall be governed by the Montana Rules of' Civil Procedure except that, if tried
by ajury, at least two-thirds of the jurars must concur on a finding that the respondent is seriously mentally
ill. The written report af the professional person that indicates the professional person’s diagnosis may be
attached to the petition, but any matter otherwise inadmissible, such as hearsay matter, is not admissihle
merely because it is contained in the report. The court may order the trial ciosed to the public for the
protection of the respondent.

{4) The professional person may testify as to the ultimate issue of whether the respondent is
mentally ill or seriously mentally iil. Testimony from a professional person or others must be received on .
each element of the definition of mentally ill or seriously mentally ill as those terms are defined in
£3-21-102.

(5) The court, upon the showing of good cause and when it is in the best interests of the
respondent, may order a change of venue. (Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989.}

53-21-126. (Effective July 1, 1997) Trial or hearing on petition. (1) The respondent shalt must be

present unless his the respondent’s presence has been waived as provided in 53-21-119(2), and ke the

respondent shaHd must be represented by counsel at all stages of the trial. The trial shall must be limited to

the determination of whether or not the respondent is serieusly-mentally-H-within-the-mearing-setforthin
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this—part suffering from a_mental disorder and reguires commitment. At the trial, the court shall consider

all the facts relevant to the issues of whether the respondent is suffering from a mental disorder. If the

court determines that the respondent is suffering from a mental disorder, the court shall then determine

whether the respondent requires commitment. In determining whether the respondent reguires commitment,

the court shall consider the foilowing:

{a) whether the respondent, because of a mental disorder, is substantially unable to provide for the

respondent’s own basic needs, such as food, clothing, shelter, heaith, or safety;

{b} whether the respondent has recently, because of a mental disorder and through an act or an

omission, caused self-injury or injury to others;

{c) whether, because of a mental disorder, there is an imminent threat of injury to the respondent

or to others because of the respondent’s acts or omissions; and

{d) whether the respondent’s mental disorder, as demonstrated by the respondent’s recent acts

ar_omissions, will, if untreated, predictably resuit in deterioration of the respendent’s mental condition 10

the point at which the respondent will become a danger to self or to others or will be unable to provide for

the respondent’s own basic needs, such as food, clothing, shelter, health, or safety. Predictability may be

established by the respondent’s medical history.

{2) The standard of proof in amry a hearing held pursuant to this section is proof beyond a
reasonable doubt with respect to any physical facts or evidence and clear and convincing evidence as to

all other matters—exeeptthat. However, the respondent’s mental diserders—shallbe-evideneed disorder

must be proved to a reasonable medical certainty. Imminent threat of self-infiicted injury or injury to others
shall-be-evideneed must be proved by overt acts or omissions, sufficiently recent in time as to be material
and relevant as to the respondent’s present condition.

{3) The professional person appointed by the court sha# must be present for the trial and subject
to cross-examination. The trial shall-be is governed by the Montana Rules of Civil Procedure execeptthat:

#. However, if the issues are tried by a jury, at least two-thirds of the jurors raust shall concur on a finding

that the respondent is seriousiy-mentaty— suffering from a mental disorder and requires commitment. The

written report of the professional person that indicates the professional person’s diagnosis may be attached
to the petition, but any matter otherwise inadmissible, such as hearsay matter, is not admissible merely
because it is contained in the report. The court may order the trial closed to the public for the protection
of the respondent.
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{4) The professional person may testify as to the ultimate issue of whether the respondent is

seroushy—mentaly—it suffering from a mental disorder and requires commitment. This testimony is

insufficient unless accompanied by evidence from the professional person or others that:

(a) the respondent, because of a mental disorder, is substantially unable to provide for the

respondent’s own basic needs, such as focd, clothing, sheiter, health, or safety;

(b) the respondent has recently, because of a mental disorder and through an act or an omission,

caused self-injury or injury to others;

(c) because of a mental disgrder, there is an imminent threat of injury to the respondent or to

others because of the respondent’s acts or omissions; or

(d} (i) the respondent’s mental disorder:

(A) has resulted in behavior that creates difficulty in protecting the respondent’s life or heaith:

(B) is treatable, with a reasonable prospect of success;

(C) has resulted in the respondent’s refusing or being unable te consent to voluntary admission for

treatment; and

(i) will, if untreated, predictably result in deterioration of the respondent’s mental condition to the

point at which the respondent will become a danger to self or to others or will be unable to provide for the

respondent’s own basic needs, such as food, clothing, shelter, health, or safety. Predictability may be

established by the respondent’s medical history.

(6) The court, upon the showing of good cause and when it is in the best interests of the

respondent, may order a change of venue."

Section 22. Section 53-21-127, MCA, is amended to read:

"53-21-127. (Temporary) Posttrial disposition. {1} If, upon trial, it is determined that the
respondent is not mentally ill or seriously mentally ill within the meaning of this part, the respondent must
be discharged and the petition dismissed.

(2) (a) Ifitis determined in a proceeding under 53-21-121(1){a) that the respondent is seriously

mentally ill within the meaning of this part, the court shall hold a posttrial disposition hearing. The
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disposition hearing shall be held within b days {including Saturdays, Sundays, and holidays unless the fifth
day falls on a Saturday, Sunday, or holiday), during which time the court may order further evatuation and
treatment of the respondent. At the conclusion of the disposition hearing, the court shali:

{iy commit the respondent to a facility for a period of not more than 3 months;

{iit order the respondent to be placed in the care and custody of a relative or guardian or some
other appropriate place other than an institution;

{iii} order outpatient therapy: or

{iv] make some other appropriate order for treatment.

{b) No treatment ordered pursuant to this subsection may affect the respondent’s custody for a
period of more than 3 months.

(c) In determining which of the above alternatives to order, the court shail ¢choose the least
restrictive alternatives necessary to protect the respondent and the public and to permit effective treatment.
The court shall consider and shall describe in its order what alternatives for treatment of the respondent
are available, what alternatives were investigated, and why the investigated aiternatives were not deemed
suitable. The court may authorize the chief medical officer of a facility to administer appropriate medication
invaluntarily if the court finds that inveluntary medication is necessary to protect the respondent and the
public and to facilitate effective treatment. Medication may not be involuntarity administered to a patient
unless the chief medical officer of the facility approves it prior' to the beginning of the involuntary
administration and unless, if possible, a medication review committee reviews it prior to the beginning of
the involuntary administration ar, if prior review is not possible, within 5 working days after the beginning
of the involuntary administration. The medication review committee must include at least one person who
is not an employee of the facility. The patient and the patient’s attorney or advocate, if the patient has one,
must receive adequate written notice of the date, time, and place of the review and must be allowed to
appear and give testimony and evidence. The involuntary administration of medication must be again
reviewed by the committee 14 days and S0 days after the beginning of the involuntary administration if
medication is still being involuntarily administered. The mental disabilities board of visitors and the director
of the department of public health and human services must be fully informed of the matter within &
working days after the beginning of the involuntary administration. The director shall report to the governor
on an annual basis, The court shall enter into the record a detailed statement of the facts upan which it

found the respondent to be seriously mentally ill and, if the court authorized involuntary medication, of the
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facts upon which it found involuntary medication to be necessary.

(3) If it is determined in a proceeding under 53-21-121{1}(b) that the respondent is mentally ill
within the meaning of this part, the court shall order that the respondent receive treatment for a pericd of
no more than 30 days. The court shall choose the least restrictive course of treatment reasonably available
to the respondent. The court must make a separate finding, setting forth the reason therefor if the order
includes a requirement of inpatient treatment or involuntary medication. The court may not order inpatient
treatment in the Montana state hospital at Warm Springs under this subsection {3}. The respondent may
not be required to pay for court-ordered treatment unless respondent is financially able.

(4} Before ordering any treatment for a respondent found to be mentally il under subsection (3),
the court shall make findings of fact that treatment appropriate to the needs of the respondent is available.
The court shall also indicate on the order the name of the facility that is to be responsible for the
management and supervision of the respondent’s treatment. No person may use physical force to
administer medication. A court may use any legal means to enforce an order to take medication, including
immediate detention not to exceed 72 hours, until the mentally ill person can be returned to the court.
(Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989,

53-21-127. (Effective July 1, 1997) Posttrial disposition. (1) If, upon trial, it is determined that
the respondent is not serieusiy-mentally- suffering from a mental disorder or does not require commitment
within the meaning of this part, the respondent must be discharged and the petition dismissed.

{2) (a) If it is determined that the respondent is serioushy—rentaly—H suffering from a mental

disorder and requires commitment within the meaning of this part, the court shall hold a posttrial disposition

hearing. The disposition hearing skalt must be held within 5 days {including Saturdays, Sundays. and
holidays unless the fifth day falis on a Saturday, Sunday, or holiday), during which time the court may crder
further evaluation and treatment of the respondent. At the conclusion of the disposition hearing, the court
shall:

(i) commit the respondent to a-faciity the state hospital for a period of not more than 3 months;

(i} commit the respondent to a community facility, program, or course of treatment for a period

of not more than 3 months;

4iHiii) order the respondent to be placed in the care and custody of a relative or guardian or some
other appropriate place other than an institution;

{ii(iv) order outpatient therapy; or
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{v+{v) make some other appropriate order for treatment.
{b) Ne A treatment ordered pursuant to this subsection may not affect the respondent’s custody

or_course of treatment for a period of more than 3 months.

(c) In determining which of the abeve alternatives in_subsection (2)({a} 10 order, the court shall

choose the least restrictive alternatives necessary to protect the respondent and the public and to permit

were-not-deemed-suitedle- The court may authorize the chief medical officer of a facility or a physician

designated by the court to administer appropriate medication involuntarily if the court finds that involuntary

medication is necessary to protect the respondent ard or the public ard or to facilitate effective treatment.
Medication may not be invoiuntarily administered to a patient unless the chief medical officer of the facility

or a physician designated by the court approves it prior to the beginning of the involuntary administration

and unless, if possible, a medication review committee reviews it prior to the beginning of the involuntary
administration or, if prior review is not possible, within b working days after the beginning of the
invoiuntary administration. The medication review committee must include at least one person who is not
an employee of the facility or program. The patient and the patient’s attorney or advocate, if the patient
has one, must receive adequate written notice of the date, time, and place of the review and must be
allowed to appear and give testimony and evidence. The involuntary administration of medication must be
again reviewed by the committee 14 days and 30 days after the beginning of the involuntary administration
if medicationis still being involuntarily administered. The mental disabilities board of visitors and the director
of the department of public health and human services must be fully informed of the matter within 5

working days after the beginning of the involuntary administration. The director shall report to the governor

{d) Satisfaction of any one of the criteria listed in 53-21-126{1) justifies commitment pursuant to

this chapter. _However, if the court relies solely upon the criterion provided in 53-21-126(1)(d), the court

may require commitment only 1o a community facility and may not require commitment _at the state

hospital.

(e) In ordering commitment pursuant to this section, the court shall make the foilowing findings
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of fact:

{i) a detailed statement of the facts upon which the court found the respondent to be suffering

from a mental disorder and requiring commitment:

(i) the alternatives for treatment that were considered; -

(iii} the alternatives availabie for treatment of the respondent;

{iv] the reason that any treatment alternatives were determined to be unsuitable for the respondent;

(vl the name of the facility, program, or individual to be responsible for the management and

supervision of the respondent’s treatment;

(vi]_if the order includes a requirement for inpatient treatment, the reason inpatient treatment was

chosen from among other alternatives; and

(vii} if the order includes involuntary medication, the reason involuntary medication was chosen

from among other alternatives.”

Section 23. Section 53-21-128, MCA, is amended to read:

"53-21-128. (Temporary) Petition for extension of commitment period. (1) To extend the 3-month
period of detention provided for in 53-21-127(2), the procedure set forth in this subsection (1} must be
followed:

{a) Notless than 2 calendar weeks prior to the end of the 3-month period, the professional person
in charge of the patient at the place of detention may petition the district court in the county where the
patient is detained for extension of the detention period unless otherwise ordered by the ariginal committing
court. The petition shall be accompanied by a written report and evaluation of the patient’s mental and
physical condition. The report shall describe any tests and evaluation devices which have been employed
in evaluating the patient, the course of treatment which has been undertaken for the patient, and the future
course of treatment anticipated by the professional person.

(b) Upon the filing of the petition, the court shall give written notice of the filing of the petition to
the patient, his next of kin, if reasonably available, the friend of respondent appointed by the court, and
the patient’s counsel. If any person so notified requests a hearing prior to the termination of the previous
detention authority, the court shall immediately set a time and place for a hearing on a date not more than
10 days from the receipt of the request and notify the same people, including the professional person in

charge of the patient. If a hearing is not requested, the court shall enter an order of commitment for a
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period not to exceed 6 months.

{c) Procedure on the petition for extension when a hearing has been requested shail be the same
in all respects as the procedure on the petition for the original 3-month commitment except the patient is
not entitied to trial by jury. The hearing shall be held in the district court having jurisdiction over the facility
in which the patient is detained unless otherwise ordered by the court. Court costs and witness fees, if any,
shail be paid by the county that paid the same costs in the initial commitment proceedings.

{d} If upon the hearing the court finds the patient not seriously mentally ilt within the meaning of
this part, he shall be discharged and the petition dismissed. If the court finds that the patient continues to
suffer from serious mental illness, the court shall order commitment, custody in relatives, outpatient
therapy, or other order as set forth in 53-21-127{2} except that no order may affect his custody for more
than 6 months. In its order, the court shall describe what alternatives for treatment of the patient are
available, what alternatives were investigated, and why the investigated alternatives were not deemed
suitable. The court shall not order continuation of an alternative which does not include a comprehensive,
individualized plan of treatment for the patient. A court order for the continuation of an alternative shail
include a specitic finding that a comprehensive, individualized plan of treatment exists,

(2) To extend the period of treatment pravided for in 53-21-127(3), the procedure set forth in this
subsection (2) must be foilowed:

(a) Not less than 7 days prior to the end of the 30-day period of treatment ardered under
53-21-127(3), the professional person in charge of the respondent’s care may petition the court for
extension of the treatment period. The petition must be accompanied by a written report and evaluation
of the respondent’s mental and physical condition. The report shall describe any tests and evaluation
devices which have been employed in evaluating the respondent, the course of treatment which has been
undertaken for the respondent, and the future course of treatment anticipated by the professional person.

(b} Upon the filing of the petition, the court shall give written notice of the filing of the petition to
the respondent, his next of kin, if reasonably available, the friend of respondent appointed by the court,
if any, and the respondent’s counsel. if any person so notified requests a hearing prior to the termination
of the previous detention authority, the court shall immediately set a time and place for a hearing on a date
not more than 5 days from the receipt of the request and notify the same people, including the professional

person in charge of the respondent. If a hearing is not requested, the court shall enter an order of treatment
for a period not to exceed 30 days.
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(¢} Procedure on the petition for extension when a hearing has been requested shall be the same
in all respects as the procedure on the petition under 53-21-121{1}{b) for the original treatment except that
the respondent is not entitled to trial by jury. The hearing shall be held in the district court for the county
in which the treatment is being supervised unless otherwise ordered by the court. Court casts and witness
fees, if any, shall be paid by the county that paid the same costs in the initial proceedings.

{d) If upon the hearing the court finds the respondent not mentally ill within the meaning of this
part, the petition shall be dismissed. If the court finds that the respondent continues to be mentally ill, the
court shall order treatment for the respandent for a period not to exceed 30 days. In its order, the court
shall describe what alternatives for treatment of the respondent are available, what alternatives were
investigated, and why the investigated alternatives were not considered suitable. The court may not order
continuation of an alternative which does not include a comprehensive, individualized plan of treatment for
the respondent. A court order for the continuation of an alternative shall include a specific finding that a
comprehensive, individualized plan of treatment exists.

{3) Further extensions of the period of detention provided for in 53-21-127(2) may be obtained
under the same procedure described in subsection {1) except that the patient’s custody may not be affected
for more than 1 year without a renewal of the commitment under the procedures set forth in subsection
(1), including a statement of the findings required by subsection (1).

(4} The period of treatment provided for in 53-21-127{3) may be extended only once under this
section. (Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989.}

53-21-128. (Effective July 1, 1997] Petition for extension of commitment period. (1) (a) Not less
than 2 calendar weeks prior to the end of the 3-month period of detentieon commitment provided for in
53-21-127(2), the professional person in charge of the patient at the place of detenatienr commitment may |
petition the district court in the county where the patient is detained committed for extension of the
detentior commitment period uniess otherwise ordered by the original committing court. The petition shkal
must be accompanied by a written report and evaluation of the patient’s mental and physical condition. The
report shal must describe any tests and evaluation devices whieh that have been employed in evaluating
the patient, the course of treatment whieh-has-been that was undertaken for the patient, and the future
course of treatment anticipated by the professional person.

(b} Upon the filing of the petition, the court shall give written notice of the filing of the petition to

the patient, kis the patient’s next of kin, if reasonably available, the friend of respondent appointed by the
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court, and the patient’s counsel. If any person se notified requests a hearing prior to the termination of the
previous detertier commitment authority, the court shall immediately set a time and place for a hearing on
a date not more than 10 days from the receipt of the request and notity the same people, inciuding the
professional person in charge of the patient. If a hearing is not requested, the court shall enter an order of
commitment for a period not to exceed € months.

(¢} Procedure on the petition for extension when a hearing has been requested shall must be the
same in all respects as the procedure on the petition for the eoriginal 3-month commitment except the
patient is not entitled to trial by jury. The hearing sha#t must be held in the district court having jurisdiction
over the facility in which the patient is detained unless otherwise ordered by the court. Court costs and
witness fees, if any, skal must be paid by the county that paid the same costs in the initial commitment
proceedings.

{d} If upon the hearing the caurt finds the patient not serieushy-menrtaty—¥H to be suffering from a

mental disorder and requiring cammitment within the meaning of this part, ke the patient skak must be

discharged and the petition dismissed. If the court finds that the patient continues to suffer from serieus

menta-Hress a mental disorder and to require commitment, the court shall order commitment, custody in

relatives, outpatient therapy, or other order as set forth in 53-21-127(2) exeeptthatro. However, an order
may not affect kis the patient’s custody for more than 6 months. In its order, the court shall describe what
alternatives for treatment of the patient are available, what alternatives were investigated, and why the
investigated alternatives were not égemed found suitable. The court shalt may not order continuation of
an alternative whieh that does notinclude a comprehensive, individualized plan of treatment for the patient.
A court order for the continuation of an alternative shal must include a specific finding that a
comprehensive, individualized plan of treatment exists.

(2) Further extensions may be obtained under the same procedure described in subsection (1}
exeeptthat; however, the patient’s custody may not be affected for more than 1 year without a renewal
of the commitment under the procedures set forth in subsection (1), including a statement of the findings

required by subsection (1)."

Section 24. Section 53-21-129, MCA, is amended to read:
"53-21-129. Emergency situation -- petition -- detention. {1) When an emergency situation exists,

a peace officer may take any person who appears to be-sereush—rentalyitand-as-aresult-ofserous
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mentalHresc—to-bea-danrgerto-ethers—orto-himseH have a menta! disorder and to present an imminent

danger of death or serious bodily harm 10_the person or 1o gthers into custody only for sufficient time to

contact a professional persan for emergency evaluation. If possible, a professional person should be called

prior to taking the person into custody.

(2) If the professional person agrees that the person detained appears—to-be-seriousiy-mentaly—H

is a danger to the person or to others because of a mental disorder and that an emergency situation exists,

then the person may be detained and treated until the next regular business day. At that time, the
professional person shall release the detained person or file his findings with the county attorney who, if

ke the county attorney determines probable cause to exist, shall file the petition provided for in 53-21-121

through 53-21-126 in the county of the respondent’s residence. In either case, the professional person shalt

file a report with the court explaining his the professional person’s actions.

{3) The county attorney of amy a county may make arrangements with amy a federal, state,
regional, or private mental facility or with a mental health facility in amy a county for the detention of
persons held pursuant to this section. Wherever If an arrangement has been made with a facility that does
not, at the time of the emergency, have a bed available to detain the person at that facility, the person may
be transported to the state hospita! for detention and treatment as provided in this part, This determination
must be made on an individua! basis in each case, and the professional person at the local facility mwust shall
certify to the county attorney that the facility does not have adequate room at that time.

{4) However, before any a person is transferred to the state hospital under this section, the state

hospital must be notified prior to transfer and must shall state that a bed is available for the person.”

Section 25. Section 53-21-132, MCA, is amended to read:
"53-21-132. Cost of examination and commitment. (1) The cost of the precommitment
examination, cemmittal; detention, treatment, and taking a person who is sereusly—rrentatyH suffering

from a mental disorder and who requiras commitment to a mental health facility must be paid by the county
in which he the person resides at the time he that the person is adjudged—te—be—sereush—rentaty—
committed. The sheriff must be allowed the actual expenses incurred in taking a committed person whe
is—serieusly-mentally# to the facility, as provided by 7-32-2144,

(2) The county of residence shall also pay all precommitment expenses, including transportation

to a mental health facility, incurred in connection with the detention, examination, and precommitment
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custody of the respondent. However, the county of residence is not required to pay costs of treatment and

custody of the respondent after the respondent is committed pursuant to this part. The fact that a person

is examined, hospitalized, or receives medical, psychological, or other mental health treatment pursuant to
this part does not relieve a third party from a contractual obligation to pay for the cost of the examination,
hospitalization, or treatment.

(3) _The adult respondent or the parent or guardian of a minor shall pay the cost of treatment and

custody ordered pursuant to 53-21-127, except 1o the extent that the adult or minor is eligible for public

mental health proaram funds,

{4) A community service provider that is a private, nonpublic provider may not be required to treat

or treat without compensation a person who has been committed.”

Section 26. Section 53-21-134, MCA, is amended to read:

"53-21-134. Receipt of seriously-mentally-ill nonresident person suffering from a mental discrder

pending return to home state. A person who is sereuslhy-—rrentallyill suffering from a mental discrder and

in need of commitment and who is not a resident of this state may be received into the state hospital for

a period not to exceed 30 days pending return to the state of kis the person’s residence.”

Section 27. Section 53-21-138, MCA, is amended to read:

"53-21-138. Diversion of certain mentally-il persons suffering from mental disorders from jail. (1)

The sheriff or administrator of a jail in each county shall require screening of inmates to identify persons

accused of minor misdemeanor offenses who appear to be serioushy—mentally—ill suffering from mental

disorders and who require commitment, as defined in 53-21-102.

+[2) if as aresuit of screening and observation it is believed that an inmate is serioushy-mentalhy il

suffering from a mental disorder and requires commitment, the sheriff or administrator of the jail shall:

(a} request services from a crisis intervention program established by the department, as provided
for in 53-21-139;

{b) refer the inmate to the nearest community mental health center, as defined in 53-21-201; or

{c} transfer the inmate to a private mental health facility or hospital equipped to provide treatment

and care of persons who are serieushy—rrentally—il suffering from a mental disorder and who require

commitment.
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{3) As used in this section, the term "minor misdemeanar offense” includes but is not limited to
a nonserious misdemeanor, such as criminal trespass to property, loitering, vagrancy, disorderly conduct,
and disturbing the public peace.

{4) A personintoxicated by drugs or alcohol who is accused of a minor misdemeanor offense may
be detained in a jail until the level of intoxication is reduced to the pcint that screening for serieds—rmental

iHress a mental disorder and the need for commitment can be performed.”

Section 28. Section 53-21-139, MCA, is amended to read:
"53-21-139. Crisis intervention programs. (1) The department shall, subject to available
appropriations, establish crisis intervention programs. The programs must be designed to provide 24-hour

emergency admission and care of sereusly—rrentaly—#l persons suffering from a mental disorder and

requiring commitment in a temporary, safe environment in the community as an alternative to placement

in jail.

{2) The department shall provide information and technical assistance regarding needed services
and assist counties in developing county plans for crisis intervention services and for the provision of
alternatives to jail placement.

{3) The department may provide crisis intervention programs as:

(a) a rehabilitative service under 53-6-101(3){j); and

(b) a targeted case management service authorized in 53-8-101(3}(n).”

Section 29. Section 53-21-144, MCA, is amended to read:

"53-21-144. Rights concerning photographs and videaotapes. (1} A person admitted to a mental
heaith facility may be photographed upen-admissiontoridentifieation-and-the or videotaped for the clinical

or administrative purposes of the facility. $4eh The photographs shaltbe or videotapes are confidential ard

shal-retbereleased-by-tho-faciity-exceptpursuant-to-court-order. Photographs may be released to a law

enforcement agency when needed to aid in the search for a person who has left a facility without

authorization from the facility’'s medical staff. A law enforcement agency may not subsequently release

photographs to the public or other persgons unless_authorized by a court order,

{2) Ne-other Qther nonmedical photegraphs shaH or videctapes may not be taken or used without

consent of the patient or, if applicable, the patient’s legal guardian or_without a court order.”
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Section 30. Section 53-21-182, MCA, is amended 1o read:

"53-21-182. Court-ordered release to alternative placement or treatment, At any time during the
patient’s commitment, the court may, on its own initiative or upon application of the professional person
in charge of the patient, the patient, bis the patient’s next of kin, kis the patient’s attorney, a third party

responsible for payment for the care of the patient, or the friend of respondent appointed by the court,

order the patient to be placed in the care and custody of relatives or guardians or to be provided outpatient

therapy or other appropriate placement or treatment.”

Section 31. Section 53-21-195, MCA, is amended to read:

"53-21-195. Rehospitalization of patient conditionally released from inpatient treatment facilities
-- petition. {1) A proceeding for the rehospitalization of a patient conditionally released from an inpatient
mental health facility pursuant to 53-21-182 or 53-21-183 is commenced by the filing of a written;petitiorw
in any district court by the county attorney, the professional person in charge of the patient’s case, or the
patient’s next of kin. Upon the filing of a petition under this subsection, the clerk of court shall notify each
district court that committed the patient for the period of his the patient’s present hospitalization under
53-21-127 or 53-21-128 and request that the file of the earlier proceeding or proceedings be forwarded
to the clerk. The file or files must be promptly forwarded.

{2) The patient has the rights set forth in 53-21-115 in a proceeding under this section.

{3) The petition must state:

(a) the patient’s name and last-known address;

(b} the name and address of the patient’s spouse, next of kin, attorney, or the friend of respondent
appointed by the court, if any and if this information is reasonably ascertainable;

{c) that the patient has been determined by the district court to be sereushrmentally-l suffering

from a mental disorder and requiring commitment within the meaning of this part and is presently under a
valid order of commitment pursuant to 53-21-127 or 53-21-128;

{d) a simple and precise statement of the facts showing that the patient has violated a condition
of the release, that the violation has caused a deterioration of the patient’s mental disorder, and that as a
result of this deterioration, the patient can no longer be appropriately served by outpatient care; and

{e) astatement of the rights of the respondent, including those set forthin 53-21-115, which must
be in conspicucus print and identified by a suitable heading.
{Legistative

* Services -38 -
- g;vuron



55th Legislature LC1131.01

——t

WM

QW e} ~N [&)]

1M

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

{4) The petition must be filed with the clerk of court, who shall immediately notify the judge.

{5) The judge shall issue notice of the time and place of the hearing on the petition. The hearing
must be held no more than 5 days after the date that the petition is filed, including weekends and holidays,
unless the fifth day falls upon a weekend or holiday or unless additional time is requested by the patient.
Further, the judge must shall ensure that the notice and copy cf the petition are immediately hand-delivered

to the patient, to his the patient’s friend of respondent, if any, and to his the patient’s counsel.”

Section 32. Section 53-21-197, MCA, is amended to read:

"53-21-197. Hearing on rehospitalization petition -- revocation of conditional release. {1) The court
may order that the patient’s conditional release status be revoked and that the patient be returned to the
mental health facility from which ke the patient was conditionaily released or be sent to another appropriate
inpatient mental health facility if, after a hearing, the court finds by clear and convincing evidence that:

{a} the conditionally released patient has been determined by the district court to be sexoushy

rmentally—H suffering from a mental disorder and requiring commitment and is presently under a valid order

of commitment pursuant to 53-21-127 or 53-21-128; and

{b} the conditionally released patient has violated a condition of the refease, that the viclation has
caused a deterioration of the patient’s mental condition, and that as a result of this detericration, the patient
can no longer be appropriately served by outpatient care.

(2) A revocation of the patient’s conditional release status under subsection (1) must be based on
the testimony of the professional person responsible for the patient’s case.

{(3) If the court revokes the patient’s conditional release status pursuant to subsection (1}, a
treatment plan must be updated or a new plan prepared for the patient as required by and within the time
set forth in 563-21-162.

{4) Exceptas providedin 53-21-198, an order revoking the patient’s conditional release status may
not order hospitalization or impose other conditions of release that extend beyond the expiration date of

the order committing the patient under 53-21-127 or 53-21-128."

Section 33. Section 53-21-198, MCA, is amended to read:
"53-21-198. Extension of conditions of release -- hearing. {1) Conditions of release may be

extended by the district court beyond the expiration date of the order committing the patient under
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53-21-127 or 53-21-128, butin no case for longer than 2 years beyond that date, upon a showing by clear
and convincing evidence that:

{a) continuation of the conditions of release is necessary to prevent the deterioration of the
patient’s mental disorder; and

(b} the deterioration will predictably result in the necessity of further inpatient care for the persen
patient. Predictability may be established by the patient’s medical history.

{2) Not less than 2 calendar weeks prior to the end of the period of detention ordered under
53-21-127 or 53-21-128 or the period of extension ordered under subsection (5) of this section, the
professional person responsible for the patient’s case may petition the court for extension of the conditions
of release. The petition must be accompanied by a written report and evaluation of the patient’s mental
and physical condition. The report must describe any tests and evaluation devices whieh that have been
employed in evaluating the patient, the course of treatment whiek that has been undertaken for the patient,
and the future course of treatment anticipated by the professional person.

{3) Upon the filing of the petition, the court shall give written notice of the filing of the petition to
the patient, his the patient’s next of kin, if reasconably available, the friend_of respondent appointed by the
court, if any, and the patient’s counsel. If any person se notified requests a hearing prior to the end of the
period of detention ordered under 53-21-127 or 53-21-128, the court shall immediately set a time and place
for a hearing on a date not more than 10 days from the receipt of the request and notify the same people,
including the professional person in charge of the patient. If a hearing is not requested, the court shall
enter an order extending the conditions of release for a period not to exceed 6 months.

{4) Procedure on the petition for extension is the same in all respects as the procedure for hearing
on a rehospitalization petition pursuant to 53-21-197 exeeptthat. However, in an extension proceeding,
the finding required is that set forth in subsection (1) of this section. The hearing must be held in the district
court for the county in which the patient is residing. Court costs and witness fees, if any, must be paid by
the county that paid the same costs in the initial commitment proceeding.

(5) If upon the hearing the court finds that the showing required by subsection (1) has not been
made, the conditions of release may not be extended. If the court finds that the required showing has been
made, the court may extend the conditions of release as recommended by the professional person. In its
order, the court shall describe what alternatives for treatment of the patient are available, what alternatives

were investigated, and why the investigated alternatives were not deemed considered suitable. The court

! Legistative
~ Services - 40 -
", i’f vision



55th Legislature LC1131.01

=1

N

o W O Omw o d O bW

- A A ea a2 aa aa
a W N =

17
18
19
20
21

22
23
24
25
26
27
28
29
30

may not order continuation of an alternative that does not include a comprehensive, individualized plan of
treatment for the patient, as required by 53-21-162. A court order for the continuation of an alternative
shall must include a specific finding that a comprehensive, individualized pian of treatment exists.

(6) Further extensions may be obtained under the same procedure described in this section exeept
that. _However, the patient’s custody may not be affected for more than 1 year without a renewal of the
extension under the procedures set forth in this section, including a hearing and a statement of the findings
required by subsection (5). Extensicns under this subsection may not extend the 2-year extension limitation

provided in subsection (1)."

Section 34. Section 70-19-413, MCA, is amended to read:

"70-19-413. Certain disabilities to suspend running of statutory periad. (1) Subsection (2} applies
it a person entitled to6 commence an action for the recovery of real property or for the recovery of tha
possession shereet of real property or to make any entry or defense founded on the title to real property
or to rents or services out of the same is, at the same time sueh the title first descends or accrues:

(a) under the age of majority;

(b) serioushymentaly—ill committed pursuant to 53-21-127; or

(¢} imprisaned an a criminal charge or in execution upon conviction of a criminat offense for a term
of less than for life.

(2} The time during which disability continues is not considered any portion of the time in this
chapter limited for the commencement of sweh the action or the making of sueh the entry or defense—but

saeh. The action may be commenced or entry or defense made within the period of & years after sush the

disability ceases or after the death of the person entitled who dies under sueb the disability, but sueh th

action may not be commenced or entry or defense made after that period.”

Section 35. Section 70-29-113, MCA, is amended to read:

"70-29-113. Death or incompetency of parties -- proceedings not delayed. {1} If during the
pendency of the action ary—eftheparties a party dies erbecomes—soreasiy—rentaliy—l , is committed
pursuant to 53-21-127, or otherwise becomes incompetent, the proceedings may not for that cause be
delayed or suspended, but the attorney who has appeared for the party may continue to represent sueh
the party’s interest. If any party has not appeared by an attorney, the court shall appoint an attorney to
| Legislative
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represent the interest whiek that was held by the party untit kés the party’s heirs e, legai representatives,
or successars in interest have appeared in the action.

(2) An attorney se appointed shalt pursuant to subsection {1) must be allowed by the court a

reasonable compensation for his the attorney’s services—whieh. The compensation may be taxed as costs

against the share or interest represented by the atterney and may be adjudged a lien theresn on the share

or interest, in the discretion of the court.”

Section 36. Section 70-29-210, MCA, is amended to read:
"70-29-210. Consent of guardian to share of ward. The general guardian of a minor and the

guardian entitied to the custedy and management of the estate of a serioushy-rmentaliy-i person committed

pursuant to 53-21-127 or other person adjudged incapable of conducting kis the person’s own affairs, who
is interested in real estate held in joint tenancy or in common or in any other manner so as to authorize kis
the perspn being made a party to an action, may agree upon the share to be set off to saeh the minor or

other person entitled aad to_the share. The guardian may execute a release, in his the person's behaif, to

the owners of the shares of the parts to which they may be respectively entitled, upon an order of the

court.”

Section 37. Section 70-29-328, MCA, is amended to read:
"70-29-328. Incompetent’s share of proceeds -- payment to guardian. The guardian who may be

entitled to the custody and management of the estate of a serieusiy-mentalhy-ill person committed pursuant

to 53-21-127 or other person adjudged incapabie of conducting his the person’s own affairs, whose interest
in real property has been sold, may receive in on behalf of sueh the person his the person’s share of the
proceeds of sueh the real property from the referees, The quardian may receive the interest on executing
an undertaking with suHieient-suretes-anundertaking: a surety. The undertaking must be approved by a
judge of the court+thathe and must state that the guardian will faithfully discharge the trust repesed placed

in ke the guardian and will rerdera-trae-apd-ust make an accurate account to the persaon entitled to the

accounting or to his the person’s legal representative.”

Section 3B. Section 72-5-322, MCA, is amended to read:

"72-5-322. Petition of guardian for treatment of ward. (1) If a guardian believes kis that the
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1 guardian’s ward should receive medical treatment for a mental disorder and the ward refuses, the court
2 may, upoen petition by the guardian, grant an order for evaluation or treatment—provided-that-no-suoh-erder
3  shall_ However, the order may not forcibly detain the ward against his the ward’s will for more than 72
4 hours.
5 {2) The ward is entitled to an appointment of counsel and a hearing along with all the other rights
6 guaranteed seriedshyrrentaly-ilpersens 10 a person with a mental disorder and who requires commitment
7  under 53-21-114, 53-21-115, 53-21-119, and 53-21-120."
8
9 NEW SECTION. Section 39. Saving clause. [This actl does not affect rights and duties that
10 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this
11 act].
12
13 NEW SECTION, Section 40. Effective date. [This act] is effective July 1, 1957.
14 -END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for HB0502, as introduced

DESCRIPTION OF PROPOSED LEGISLATION:

A bill relating to mental health, and deleting the definition of "seriously mentally 111" and
substituting “mental disorder”.

ASSUMPTIONS :
1. This bill provides current terminclogy and clarification where needed.

FIsSCAL IMPACT:
Passage of HB 502 has no fiscal impact on state government.

e |
J N et .- /5/"7 /

CAVE LEWIS, BUDGET DIRECTOR DATE LOREN SOFT, FPRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for HBOS02, as introduced
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APPROVED BY COM ON
HUMAN SERVICES

HOUSE BILL NO. 502
INTRODUCED BY SOFT, WATERMAN

A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO MENTAL HEALTH; DELETING THE DEFINITION
OF "SERIOUSLY MENTALLY ILL" AND SUBSTITUTING "MENTAL DISORDER"; DEFINING THE TERMS
"COMMITMENT” AND "MENTAL DISORDER"; ALLOWING COMMITMENT TO A COMMUNITY FACILITY
OF A PERSON SUFFERING FROM A MENTAL DISORDER; CLARIFYING STATUTES RELATING TO
VOLUNTARY AND INVOLUNTARY COMMITMENT OF MINORS; ALLOWING CLINICAL AND
ADMINISTRATIVE USE OF PHOTOGRAPHS ANBAIDEGTARES OF MENTAL HEALTH FACILITY PATIENTS;
AMENDING SECTIONS 2-16-501, 2-16-503, 25-31-602, 27-2-401, 27-8-204, 33-20-121, 37-3-323,
37-6-311,37-11-321,37-12-322,41-5-623,46-14-206,53-20-112,53-21-101,53-21-102, 53-21-11 2,
53-21-115, 53-21-116, 53-21-121, 53-21-123, 53-21-126, 53-21-127, 53-21-128, 53-21-129,
53-21-132, 53-21-134, 53-21-138, 53-21-138, 53-21-144, 53-21-182, 53-21-195, 53-21-197,
53-21-198, 70-19-413, 70-29-113, 70-29-210, 70-29-328, AND 72-5-322, MCA; AND PROVIDING AN
EFFECTIVE DATE.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 2-16-501, MCA, is amended to read:

"2-16-601. Vacancies created. An office becomes vacant on the happening of any one of the
following events before the expiration of the term of the incumbent:

(1) the death of the incumbent;

{2) a determination pursuant to Title 53, chapter 21, part 1, that ke the [ncumbent is—serousty

reatalhy suffers from a mental disorder and is in need of cammitment;

(3) his resignation of the incumbent;

(4} his removal of the incumbent from office;

{5) his the incumbent’s ceasing to be a resident of the state or, if the office be is local, of the

district, city, county, town, or township for which ke the incumbent was chasen or appointed or within

which the duties of his the incumbent’s office are required to be discharged;

{6) bis absence of the incumbent from the state, without the permission of the legislature, beyond
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the period allowed by law;

{7) Bis the incumbent’s ceasing to discharge the duty of kis the incumbent’s office for the period

of 3 consecutive months, except when prevented by sickness or when absent from the state by permission
of the legisiature;

{B) his conviction of the incumbent’of a felony or of aay an offense involving maral turpitude or

a violation of his the incumbent’s official duties;

(9) ks the incumbent’s refusat or neglect to file kis the incumbent’s official oath or bond within

the time prescribed;

{10) the decision of a competent tribunal declaring void kis the incumbent’'s election or

appointment.”

Section 2. Section 2-16-503, MCA, is amended to read:

“2-16-503. Notice of removal. Whenever an officer is removed, declared-seriousty—rrentaty—i

committed pursuant to 53-21-127, or convicted of a felony or offense inveolving moral turpitude or a

violation of his the officer’s official duty or whenever his the officer’s election or appointment is declared
void, the body, judge, or officer before whom the proceedings were had+rust conducted shall give notice

. . e .
theteet of the proceedings to the officer authorized to fill the vacancy.”

Section 3. Section 25-31-602, MCA, is amended to read:

"25-31-602. When guardian necessary -- how appainted. When a minor e~sereusty—rrentally—

of, incompetent person, or person who has been commijtted pursuant to 53-21-127 is a party, be the minor

or other person must shall appear either by his general guardian, if ke the minor or other person has one,

or by a guardian ad litem appointed by the justice. When a guardian ad litem is appointed by the justice,

he the guardian_ad litem must be appointed as follows:

{1) If the minor erserieusty-mentathy-i-of, incompetent person,_or person who has been committed

pursuant to 53-21-127 is a plaintiff, the appointment must be made before the summons is issued:

(@) in the case of a minor who is 14 or more years old, upon the application of the minor;

{b) in the case ot a minor who is less than 14 years old era—seriousiy—mertaly-—Hor, an

incompetent person, or a person who has been committed pursuant to 53-21-127, upon the application

of a relative or friend;
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{¢c) inakmy a case described in subsection (1){a) or {(1){b) in which no application is made, upon the

justice’s own motion,

(2} 1f the minor ersereushyrmentalhy-bor, incompetent person, or person who has been committed

pursuant to 53-21-127 is a defendant, the appointment must be made at the time that the summons is

returned or before the answer:
{a}) in the case of a minor who is 14 or more years old and who applies before the summons is
returned or at the time of the return, upon the application of the minor;

(b} in the case of a minor who is less than 14 years old er—a—serousiy—mentaly—ill—or, an

incompetent person, or a persen who has been committed pursuant to 53-21-127, upon the application

of a relative or friend or any other party to the action;
{c) in any case described in subsection (2}{a} or {2)(b} in which no application is made, upon the

justice’s own motian.”

Section 4. Section 27-2-401, MCA, is amended to read:
"27-2-401. When person entitled to bring action is under a disability. (1) If a person entitled to

bring an action mentioned in part 2, except 27-2-211(3), is, at the time the cause of action accrues, either

a minor or serieushy-mentally-# has been committed pursuant to 53-21-127, the time of the disability is not
a part of the time limit for commencing the action. However, the time limit cannot be extended more than
5 years by the disability of serteus—+rentaliiress commitment.

(2) If an action is barred by 27-2-304, any of the heirs, devisees, or creditors who at the time of
the transaction upon which the action might have been founded wes were under one of the disabilities
mentioned in subsection i1) may, within 5 years after the cessation of the disability, maintain an action to
recover damages. In the action, the person may recover the sum cor the vaiue of the property that the
person would have received upon the final distribution of the estate if an action had been seaserably

commenced in a timely manner by the personal representative.

(3) A person may not claim a disability unless it existed when the right of action or entry accrued.
(4} When both disabilities referred to in subsection (1) coexist at the time that the right of action

or entry accrues, the limitation does not attach until both are removed."

Section 5. Section 27-8-204, MCA, is amended to read:
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"27-8-204. Declarations concerning administration of trusts and estates. A&y A person interested
as or through an executar, administrator, trustee, guardian, e+ other fiduciary, creditor, devisee, heir, or
cestui que trust in the administration of a trust or of the estate of a decedent, minor, serieushyrmeptatyHl

person committed pursuant to 53-21-127, or insolvent person may have a declaration of rights or legal

relations in-respeetthereto;

(1) to ascertain any class of creditors, devisees, heirs, or others;

(2) to direct the execulors, administrators, or trustees to do or abstain from doing any a particular
act in their fiduciary capacity; or

(3) to determine amy a question arising in the administration of the estate or trust, inciuding

questions of construction of wills and other writings.”

Section 6. Section 33-20-121, MCA, is amended to read:

"33-20-121. Prohibited provisions -- limitations on liability. (1} A policy of life insurance may nor
be delivered or issued for delivery in this state if it contains a provision:

ta) for a period shorter than that provided by statute within which an action at law or in equity may
be commenced on the policy; or

(b} that excludes or restricts liability for death caused in a certain specified manner or occurring
while the insured has a specified status, except that a policy may contain provisions excluding or restricting
coverage as specified in the policy in the event of death:

(i) as aresult, directly or indirectly, of war, declared or undeclared, or of action by military forces
or of any an act or hazard of war or action or of service in the military, naval, or air forces or in civilian

forces auxiliary therete 1o those military forces or from any cause while a member of military, naval, or air

forces of ary a country at war, declared or undeclared, or of asy a country engaged in military action;
(ii) as aresult of aviation erary, air travel, ar flight;
(iii) as a result of a specified hazardous occupation or occupations;
(iv) while the insured is a resident outside the continental United States and Canada; or
{v) within 2 years from the date of issue of the policy as a result of suicide, while serieusty

mentaty-H committed pursuant to 53-21-127oretherwise. If a life insurance policy contains a dependent

rider, the dependent coverage may be continued upon payment of the premium for the dependent rider.
{2) A policy that contains an exclusion or restriction pursuant to subsaction {1) must also provide
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that in the event of death under the circumstances to which the exclusion or restriction is applicable, the
insurer will pay an amount not less than a reserve determined according to the commissioner’'s reserve
valuation method on the basis of the mortality table and interest rate specified in the policy for the
calculation of nonforfeiture benefits {(or if the policy does not provide for nonforfeiture benefits, computed
according to a mortality table and interest rate determined by the insurer and specified in the policy) or by
any other method more favorable to the palicyholder, with adjustment for indebtedness or dividend credit.

(3) This section does not apply to industrial life insurance, group life insurance, disability insurance,
reinsurance, or annuities or to a provisian in a life insurance policy relating to disability benefits or to
additional benefits in the event of death by accident or accidental means.

{(4) This section does not prohibit a provision that in the opinion of the commissioner is more

favorable to the policyholder than a provision permitted by this section.”

Section 7. Section 37-3-323, MCA, is amended to read:

"37-3-323. Revocation or suspension of license. (1) The department may make an investigation
whenever it is brought to its attention that there is reason to suspect that a person having a license or
certificate to practice medicine in this state:

(a} is mentaily or physically unable to safely engage in the practice of medicine, has procured a
license to practice medicine by fraud or misrepresentation or through mistake, has been declared
incompetent by a court of competent jurisdiction and thereatter has not |ater been lawfully declared
competent, or has a condition that impairs the person’s intellect or judgment to the extent that it
incapacitates the person for the safe perfarmance of professional duties;

{b) has been guilty of unprofessional conduct;

{c) has practiced medicine with a suspended ar revoked license;

{d} has had a license to practice medicine suspended or revoked by any licensing authority for
reasons other than nonpayment of fees; or

{e) while under probation has violated its terms.

(2) The investigation must be for the purpose of determining the probahility of the existence of
these conditions or the commission of these offenses and may, upon order of the board, include requiring
the person to submit to a physical examination or a mental examination, or both, by a physician or

physicians selected by the board if it appears to be in the best interests of the public that this evaluation
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be secured. The board may examine and scrutinize the hospital records and reports of a licensee as part
of the examination, and copies must be released to the board on written request.

{3) If a person o0t g a license T | "ctice medicine under this chapter is by a finai order or
adjudication of a court of competent jurisdiction adjudged to be mentally incompetent, of serioushymentakly

H-e¢ 10 be addicted to the use of addictive substances, or to have been cormmitted pursuant1o 53 21127,

the person’s license may be suspended by the board. The suspension continues until the licensee is found
or adjudged by the court to be restored to reason or cured or untif the person is discharged as restored to
reason or cured and the person’s professional competence has been groven proved to the satisfaction of

the board."

Section 8. Section 37-6-311, MCA, is amended to read:

"37-6-311. Refusal or revocation of license -- investigation. (1) After notice and opportuhity for
a hearing, the board may deny, revoke, or refuse to renew a license to practice podiatry if the consensus
of the hoard is that an applicant is not of good moral character or has engaged in unprofessional conduct.

{2) The department may investigate whenever it is brought to its attention that a licensed
podiatrist:

{a} is mentally or physically unable to engage safely in the practice of podiatry;

{b) has procured the license by fraud, misrepresentation, or through error;

{c) has been declared incompetent by a court of competent jurisdiction and thereafter has not later
been lawfully declared competent;

{d) has & condition that impairs the licensee’s inteillect or judgment to the extent that it
incapacitates the licensee in the safe performance of professional duties;

(e} has been found guiity of unprofessional conduct;

{f) has practiced podiatry while the license was suspended or revoked;

{g) has had the license suspended or revoked by any licensing authority for reasons other than
nonpayment of fees; ar

{h) while under probation has violated its terms.

{3) The investigation must be for the purpose of determining the probability that the alleged
conditions exist or that the alleged otfenses were committed. Upon order of the board, the investigation
may include requiring the person to submit to a physical examination ar a mental examination, or both, by
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a physician or physicians selected by the board if it appears to be in the best interest of the public that this
evaluation be secured. The board may examine the hospital records and reports of a licensee as part of the
examination, and copies shaH must be released to the board on written request.

{4) If a person holding a license to practice podiatry under this chapter is by a final order or
adjudication of a court of competent jurisdiction determined to be mentally incompetent, seriously-mentathy

#—e+ to be addicted to the use of narcotics, or to have been committed pursuant to 53-21-127, the license

may be suspended by the board. The suspension continues until the licensee is found by the court to be
restored to reason or cured or until the licensee is discharged as restored to reason or cured and the

licensee’s professional competence has been arowen proved to the satisfaction of the board.”

Section 9. Section 37-11-321, MCA, is amended to read:

"37-11-321. Refusal to issue or renew license. The board, after due notice and .hearing, may
refuse to license any applicant and may refuse to renew, may suspend, may revoke, or may take lesser
disciplinary action on the license of any iicensed person who:

{1} is habitually intoxicated or is addicted to the use of narcotic drugs;

(2) has been convicted of violating any state or federal narcotic law, subject to chapter 1, part 2

t this titde;

(3) is, in the judgment cof the board, guilty of immoral or unprofessional conduct as defined by

board rule;

(4) has been convicted of any crime invalving moral turpitude, subject to chapter 1, part 2,—ofthis

{5) is guilty, in the judgment of the board, of gross negligence in the practice of physical therapy
or practice as an assistant;

(68) has obtained or attempted to obtain licensure by fraud or material misrepresentation;

(7) haé been declared-te-be sericushy-mentaly—H committed pursuant to 53-21-127 by a court of
competent jﬂrisdiction and has not been released from trestrent commitment and declared not to be

seriousty-mentaliy—ll require further commitment;

{8) has treated or undertaken to treat ailments of human beings otherwise than by physical therapy;

(9) is guilty, in the judgment of the board, of conduct unbecoming a person licensed as a physical
therapist or assistant or of conduct detrimental to the best interests of the public; or
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(10) has practiced physicat therapy or has practiced as an assistant beyond the scape and limitation

of the person’s training and education.”

Section 10. Section 37-12-322, MCA, is amended to read:

"37-12-322. Investigation of complaints. (1) The department may make an investigation whenever
it is brought to its attention that there is reasen to suspect that a person licensed to practice chirgpractic:

(a) has a mental or physical condition sueh that renders the person is unable to safely engage in
the practice of chiropractic;

{b) has been declared incompetent or serieushy—meptally—# has been committed pursuant to

53-21-127 by a court of competent jurisdiction and thereatter has not |ater been declared colmpetent or
released from supervision;

{c} has procured the license through mistake;

(d) has been guilty of unprofessional conduct;

(e} has practiced chiropractic while the license was suspended or revoked;

{f) has while under probation violated its terms.

{2} The investigation must be for the purpose of determining the probability of the existence of
these conditions or the commission of these offenses and may, upon order of the board, include requiring
the person to submit to a physical or mental examination, or both, by a physician or physicians selected
by the board if it appears to be in the best interasts of the public that this evaluation be secured. The board
may examine the hospital records and reports of the licensee as part of the examination, and copies of

these must be released to the board on written request.”

Section 11. Section 41-5-523, MCA, is amended to read:

"41-5-523. Disposition -- sentence to correctional facility -- commitment to department --
placement and evaluation of youth -- restrictions. (1} If a youth is found to be a delinquent youth or a youth
in need of supervision, the youth court may enter its judgment making one or more of the following
dispositions:

{(a) retain jurisdiction in a disposition provided under subsection (1)(b} or {1}{d};

{b} place the youth on probation;

{c) subject to subsections (1){n)(i}, (2){a), {2)(b}, and (B), sentence a youth to one of the state
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youth correctional facilities established under 52-5-101 and, as part of the sentence, deny the youth
eligibility for release without the express approval of the sentencing judge until the youth reaches 18 years
of age. A youth may not be sentenced to a state youth correctional facility unless the department informs
the judge that space is availabie for the youth at that facitity. The sentencing judge may not place
limitations on the release unless recommended by the youth placement committee.

(d} require a youth found to be delinquent to register as a sex offender pursuant to 46-18-254 and
46-23-506;

{e) place the youth in an in-state residence that ensures that the youth is accountable, provides
for rehabilitation, and protects the public. Before placement, the sentencing judge shall seek and consider
placement recommendations from the youth placement committee. The judge may not place the onth in
an in-state residence unless the department informs the judge that resources are available for placement
of the youth at that residence.

(f) commit the youth to the department. In an order committing a youth to the department:

{i) the court shail determine whether continuation in the youth’s own home would be contrary to
the welfare of the youth and whether reasonable efforts have been made to prevent or eliminate the need
for removal of the youth from the youth's home;

{ii} in the case of a delinguent youth who is determined by the court t0 be a serious juvenile
offender, the judge may specify that the youth be placed in a state youth correctional facility if the judge
finds that the placement is necessary for the protection of the public. The court may order the department
to notify the court within 5 working days before the proposed release of a youth from a youth correctional
facility. Once a youth is committed to the department for placement in a state youth correctional facility,
the department is responsible for determining an appropriate date of release inte an appropriate placement.

{g) order restitution by the youth or the youth's parents;

{h) impose a fine as authorized by law if the violation alleged would constitute a criminal offense
if committed by an adult;

{i} require the performance of community service;

{j) require the youth, the youth"s parents or guardians, or the persons having legal custody aof the
youth to receive counseling services;

{k} require the medical and psycholagical evaluation of the youth, the youth's parents or guardians,

or the persons having legal custody of the youth;

{ Legisiative

Services -9 HE 502

-~ Division



b5th Legislature HB0502.02

—

~ O o AW N

o w

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

{I} require the parents, guardians, or other persons having legal custody of the youth to furnish
services the court may designate;

{m) order further care, ‘reatment, evaluation, or relief that the court considers beneficial to the
youth and the community and that dees not obligate funding from the department for services outside the
state of Montana without the department’s approval, except that a youth may not be placed hv a youth
court in a residential treatment facility as defined in 50-5-101. Only the department may, pursuant to
subsection (1}{f), place a youth in a residential treatment facility.

{n} commit the youth to a mental heaith facility if, based upon the testimony of a professional

person as defined in 53-21-102, the court finds that the youth is serieusiy—rrertatiylt suffering from a

mental disorder and reqguires commitment as defined in 53-21-102. The youth is entitled to all rights

provided by 53-21-114 through 53-21-119.
{iy A youth adjudicated mentally-il-erserousiy-mentally- il as-defired-in 53-21-102 determined to

be suffering from a mental disorder and requiring commitment may not be committed or sentenced 1o a

state youth correctional facility.

{ii} A youth adjudicated-to-be-mentaliy-iHorseriousty-mentally-i determined to be suffering from

a mental disorder and requiring commitment after placement in or sentencing to a state youth correctional

facility must be moved to a more appropriate placement in response to the youth’s mental health needs and
consistent with the disposition alternatives available in 53-21-127.

(o} place the youth under home arrest as provided in Title 46, chapter 18, part 10.

(2} When a youth is committed to the department, the department shall determine the appropriate
placement and rehabilitation program for the youth after considering the recommendations made under
41-5-527 by the youth placement committee. Placement is subject to the following limitations:

{a) A youth in need of supervision or adjudicated delinquent for commission of an act that would
not be a criminal offense if committed by an adult may not be placed in a state youth correctional facility.

{b) A youth may not be held in a state youth correctional facility for a period of time in excess of
the maximum period of imprisonment that could be imposed on an adult convicted of the offense or
offenses that brought the youth under the jurisdiction of the youth court. This section does not limit the
power of the department to enter into an aftercare agreement with the youth pursuant to 52-5-126.

{c] A youth may not be placed in or transferred to a penal institution or other facility used for the
execution of sentence of aduits convicted of crimes.

 Legislative

\Services -10 - HB 502

- Djvision
e



55th Legislature . HBO502.02

e I = > T ) = L

[ BERN ¢« BN o

1

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

{3) Avyouth placed in a state youth correctional facility or other facility or program operated by the
department or who signs an aftercare agreement under 52-5-126 must be supervised by the department.
A youth who is placed in any other placement ‘by the department, the youth court, or the youth court's
juveniie probation officer must be supervised by the probation officer of the youth court having jurisdiction
over the youth under 41-5-2056 whether or not the youth is committed to the department, Supervision by
the youth probation officer includes but is not limited to:

{a) submitting information and documentation necessary for the person, committee, or team that
is making the placement recommendation to determine an appropriate placement for the youth;

(b} securing approval for payment of special education costs from the youth's school district of
residence or the office of public instruction, as required in Title 20, chapter 7, part 4;

(c) submitting an application to a facility in which the youth may be placed; and

{d) case management of the youth.

(4) The youth court may order a youth to receive a medical or psychological evaluation at any time
prior to final disposition if the youth waives the youth’s constitutional rights in the manner provided for in
41-5-303. The county determined by the court as the residence of the youth is responsible for the cost of
the evatuation, except as provided in subsection (5}. A county may contract with the department or other
publiic or private agencies to obtain evaluation services ordered by the court.

() The youth court shall determine the financial ability of the youth’s parents to pay the cost of
an evaluation ordered by the court under subsection (4). If they are financially able, the court shall order
the youth's parents to pay all or part of the cost of the evaluation.

(6) The youth court may not order placement or evaluation of a youth at a state youth correctional
facility unless the youth is found to be a delinquent youth or is alleged to have committed an offense that
is transferable to criminal court under 41-5-206.

(7) An evaluation of a youth may not be performed at the Montana state hospital unless the youth
is transferred to the district court under 41-5-206, 41-5-208, or 41-5-1105.

(8) An order of the court may be modified at any time. In the case of a youth committed to the
department, an order pertaining to the youth may be modified only upon notice to the department and
subsequent hearing.

{9) Whenever the court commits a youth to the department, it shall transmit with the dispositianal

judgment copies of medical reports, social history material, education records, and any other clinical,
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predisposition, or other reports and information pertinent to the care and treatment of the youth.

(10} if a youth is committed to the department, the court shall examine the financial abihty of the
youth's parents or guardians to pay a contrioution covering all or part of the costs for the care,
commitment, and treatment of the youth, including the costs of necessary medical, dental, and other heaith
care.

{11) If the court determines that the youth’s parents or guardians are financially able 1o pay a
centrihution as provided in subsection {10}, the court shall order the youth's parents or guardians (o pay
an amount based on the uniform child support guidelines adopted by the department af public health and
human services pursuant to 40-5-209.

(12) (a) Except as provided in subsection (12){b), contributions ordered under this section and each
modification of an existing order are enforceable by immediate or delinquency income withholding, or both,
under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with this section is
nevertheless subject to withholding for the payment of the contribution without need for an amendment
of the support order ar for any further action by the court.

{b) A court-ordered exception from contributions under this section must be in writing and be
inciuded in the order. An exception from the immediate income withholding requirement may be granted
if the court finds there is:

(i} good cause not to require immediate income withholding; or

(i} an alternative arrangement between the department and the person who is ordered to pay
contributions.

(c) A finding of good cause not to require immediate income withholding must, at a minimum, be
based upon:

{i) a written determination and explanation by the court of the reasons why the implementation of
immediate income withholding is not in the best interests of the youth; and

(i) proof of timely payment of previously ordered suppart in cases involving modification of
contributions ordered under this section.

(d) An alternative arrangement must:

(i) provide sutficient security to ensure compliance with the arrangement;

{ii) be in writing and be signed by a representative of the department and the person required to
make contributions; and
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(iii} if approved by the court, be entered into the record of the proceeding.

(13) Upon a showing of a change in the financial ability of the youth’s parents or guardians to pay,
the court may modify its order for the.payment of contributions required under subsection (11).

(14) (a) If the court orders the payment of contributions under this section, the department shall
apply to the department of public health and human services for support enforcement services pursuant
to Title IV-D of the Social Security Act.

{b} The department of public health and human services may collect and enforce a contribution
order under this section by any means available under law, including the remedies provided for in Title 40,

chapter b, parts 2 and 4."

Section 12. Section 48-14-206, MCA, is amended to read:
"46-14-206. Report of examination. {1) A report of the examination must include the following:
{a} a description of the nature of the examination;

. [b) a diagnosis of the mental condition of the defendant, including an opinion as to whether the

defendant s—sereushrentaliy-illas-defired--b3231-102 suffers from a mental disorder and may require

commitment; or is sericusly developmentally disabled, as defined in 53-20-102;

{c) if the defendant suffers from a mental disease or defect, an opinion as to the defendant’s
capacity to understand the proceedings against the defendant and to assist in the defendant’s own defense;

(d} when directed by the court, an opinion as to the capacity of the defendant to have a particular
state of mind that is an element of the offense charged; and

{e) when directed by the court, an opinion as to the capacity of the defendant, because of a mental
disease or defect, to appreciate the criminality of the defendant’s behavior ar to conform the defendant’'s
behavior to the requirement of the law.

(2) If the examination cannot be conducted by reason of the unwillingness of the defendant to
participate in the examination, the report must state that fact and must include, if possible, an opinion as

to whether the unwillingness of the defendant was the result of mental disease or defect.”

Section 13. Section 53-20-112, MCA, is amended to read:
"53-20-112. Procedural rights. (1} A respondent has all the rights accorded to a person subject

to involuntary commitment proceedings under the laws of this state relating to involuntary commitment of
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the-seriousty—entally— a person who suffers from a mental disorder and who requires commitment, as

provided in 53-21-115 through 53-21-118.

(2} In addition, the parents or guardian of a respondent have the right to:

{a) be present at any hearing held pursuant to this part;

(b} be represented by counsel in any hearing;

{c) offer evidence and cross-examine witnesses in any hearing; and

(d) have the respondent examined by a professional of their choice when a professional is
reasonably available, uniess the person se chosen is objected to by the respondent or by a responsible

person appointed by the court.”

Section 14. Section 53-21-101, MCA, is amended to read:
“53-21-101. Purpose. The purpose of this part is to:
(1) secure for each person who may be serieusiy—-mentaly-il-or suffering from a mental disorder

swebh and requiring commitment the care and treatment as—wi-be suited to the needs of the person and to

wmsure ensure that sueh the care and treatment are skillfully and humanely administered with fuil respect
for the person’s dignity and personal integrity;

{2) accomplish this goal whenever possible in a community-based setting;

{3) accomplish this goal in an institutionalized setting only when less restrictive alternatives are

unavailable or inadequate and only when a person is se—+rentaly—l-as—to—require—nstitutionalized—care

suffering from a mental disorder and requires commitment; and

(4) assore ensure that due process of law is accorded any person coming under the provisions of

this part."

Section 15. Section 53-21-102, MCA, is amended to read:

"53-21-102. (Temporary) Definitions. As used in this part, the following definitions apply:

{1) "Board" or "mental disabilities board of visitors” means the mental disahilities board of visitors
created by 2-15-211.

{2) "Court” means any district court of the state of Montana.

{3} "Department” means the department of public health and human services provided for In

2-15-2201.
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{4) "Emergency situation” means a situation in which any person is in imminent danger of death
or serious bodily harm from the activity of a person who appears to be sericusly mentally ill,

{5) "Friend of respondent” means any persan willing and able to assist a mentally ill person, a
person alleged to be mentally ill, a seriously mentally ill person, or a person alleged to be seriously mentally
ill in dealing with iegal proceedings, including consultation with legal counsel and others. The friend of
respondent may be the next of kin, the person’s conservator or legal guardian, if any, a representative of
a charitable or religious crganization, or any other person appointed by the court to perform the functions
of a friend of respondent set out in this part. Only one person may at any one time be the friend of
respondent within the meaning of this part. In appointing a friend of respondent, the court shall consider
the preference of the respondent. The court may at any time, for gocd cause shown, change its designation
of the friend of respondent.

(8) "Mental disorder” means any organic, mental, or emotional impairment which has substantial
adverse effects on an individual’'s cognitive or volitional functions. The term does not include:

{a) addiction to drugs or alcohol; or

{b} drug or alcoho! intoxication.

(7) "Mental health facility” or "facility" means a public haspital or a licensed private hospital which
is equipped and statfed to provide treatment for persons with mental disorders or a community mental
health center or any mental health clinic or treatment center approved by the department. A correctional
institution or facility or jail is not a mental health facility within the meaning of this part.

{8) "Mentally ill" means suffering from a mental disorder which has not resulted in seif-inflicted
injury ar injury to others or the imminent threat of injury but which:

{a) has resulted in behavior that creates serious difficulty in protecting the person’s life or health
even with the available assistance of family, friends, or others;

{b) is treatable, with a reasonable prospect of success and consistent with the least restrictive
course of treatment as provided in 53-21-127(3), at or through the facility to which the person is to be
committed;

{c} has deprived the person of the capacity to make an informed decision concerning treatment;

{d) has resulted in the person’s refusing or being unable to consent to voluntary admission for
treatment; and

(e} poses a significant risk of the person’s becoming seriously mentally ill or will, if untreated,
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predictably resuit in further serious deterioration in the mental condition of the person. Predictability may
be established by the patient’s medical history.

{9) "Next of kin" includes but is not limited to the spouse, parents, adult children, and adult
brothers and sisters of a person.

{10) "Patient” means a person committed by the court for treatment for any period of time or who
is voluntarily admitted for treatment for any period of time.

{(11) "Peace officer" means any sheriff, deputy sheriff, marshal, policeman, or other peace officer.

{12} "Professional person” means:

{a} a medical doctor; or

{b) a person whao has been certified, as provided for in 53-21-108, by the department.

(13} "Reasonable medical certainty’ means reasonable certainty as judged by the standards of a
professional person. |

(14) "Respondent” means a person alleged in a petition filed pursuant to this part to be mentally
ill or seriously mentally ill.

(15) “Seriously mentally ill" means suffering from a mental disorder which has resuited in
self-inflicted injury or injury to others or the imminent threat of injury or which has deprived the person
afflicted of the ability to protect the person’s life or health. For this purpose, injury means physical injury.
A person may not be involuntarily committed to a mental health facility or detained for evaluation and
treatment bacause the person is an epileptic or is mentally deficient, mentally retarded, senile, or suffering
from a mental disorder unless the condition causes the person to be seriously mentally ill within the
meaning of this part.

{(18) "State hospital” means the Montana state hospital. (Terminates July 1, 1997--sec. 1, Ch. 541,
L. 1989.)

B53-21-102. (Effective July 1, 1997} Definitions. As used in this part, the following definitions
apply:

{1) "Board" or "mental disabilities board of visitars" means the mental disahilities board of visitors

created by 2-156-211.

(2) "Commitment’ means an order by a court requiring an individual to receive treatment for a

mental disorder.

+2+{3) "Court" means any district court of the state of Montana.
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3}4) "Department” means the department of public health and human services provided for in
2-15-2201.

+4(5) "Emergency situation” means a situation in which any person is in imminent danger of death
or sereas bodily harm from the activity of a person who appears to be serieushy-rmentalhy—#H suffering from

a mental disorder and appears to require_ commitment.

84(6) "Friend of respondent” means any person willing and able to assist a sereushy-rmentally—iH

person suffering from a mental disorder and requiring commitment or person alleged to be serousty-mertatiy

# suffering fram_a mental disorder and requiring commitment in dealing with fegal proceedings, including

consuitation with legal counsel and others. The friend of respondent may be the next of kin, the person’s
conservator or legal guardian, if any, representatives of a charitable or religious organization, or any other
person appointed by the court to perform the functions of a friend of respondent set out in this part. Only
one person may at any one time be the friend of respondent within the meaning of this part. In appointing
a friend of respondent, the court shall consider the preference of the respondent. The court may at any
time, for good cause shewr, change its designation of the friend of respondent.

{84{7) "Mental disorder" means any organic, mental, or emotional impairment whieh that has
substantial adverse effects on an individual’'s cognitive or volitional functions. The term does not include:

{a) addiction to drugs or alcohol; a¢

(b) drug or alcohol intoxication;

(¢} mental retardation; or

{d) epilepsy.

48} "Mental health facility” or "facility” means a public hospital or a licensed private hospital

whieh that is equipped and staffed to provide treatment for persons with mental disorders or a community
mental health center or any mental health clinic or treatment center approved by the department. A
correctional institution or facility or jail is not a mental health facility within the meaning of this part.

{8H9) "Next of kin" includes but is not limited to the spouse, parents, adult children, and adult
brothers and sisters of a person.

{8+10) "Patient” means a person committed by the court for treatment for any period of time or
who is voluntarily admitted for treatment for any period of time.

30411} "Peace officer" means any sheriff, deputy sheriff, marshal, pelieeman police officer, or
other peace officer.
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HHH(12) "Professional person” means:

(a) a medical doctor; or

(b) a person who has been certified, as provided for in 53-21-108, by the department.

++2+13) "Reasonable medical certainty” means reasonable certainty as judged by the standards
of a professional person.

4+3}+{14) "Respondent” means a person alleged in a petition filed pursuant to this part to be

seroushymentalyH suffering from a mental disorder and requiring commitment.

(14} Seri entaliv_il” thoringf cord icht .

{1b) "State hospital” means the Montana state hospital."

Section 16. Section 53-21-112, MCA, is amended to read:

"53-21-112. Voluntary admission of minors. (1) Notwithstanding any other provision of law, a

mirorwho-is-16-years-of-age-erolder a parent or gquardian of a miner may consent to reeeiwe mental health

services to be rendered to_the minor by:

(a) a facility that+s-ret-a-state-institbtion; of
(b} a person licensed in_this state tc practice medicine; or psyehology

(c] _a mental health professional licensed in this state.

(2) A minar who is at least 16 years of age may, without the consent of a parent or guardian,

consent to receive mental health services from those facilities ar persons listed in subsection (1).

+24(3}) Except as provided by this section, the provisions of 53-21-111 apply to the voluntary
admission of a minor to a mental health facility but not to the state hospital.

3H4) Except as provided by this subsection, voluntary admission of a minor to a mental health
facility for an inpatient course of treatment shat-be s far the same period of time as that for an adult. A

minar voluntarily admitted shall-have with consent of the mingr’s parent or quardian has the right to be
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released within b days of kis a request by the parent or quardian as provided in 53-21-111(3). ¥he A minor

Himsel who has been admitted without consent by a parent or quardian, pursuant to subsection {2}, may

also make sueb a request and also has the right to be released within b days as provided in 53-21-111(3).

Unless there has been a periodic review and a voluntary readmission consented to by the parent or quardian

in the case of a minor patient arg-his—eounsel or consented to by the minor alone in the case of a minor

patient who is at least 16 years of age, voluntary admission terminates at the expiration of 1 year. Counset

shalt must be appointed for the minor at the minor’s request or at any time he that the minor is faced with

potential legal proceedings.

Section 17. Section 53-21-115, MCA, is amended to read:

"63-21-115. [(Temporary} Procedural rights. In addition to any other rights whish that may be
guaranteed by the canstitution af the United Siates and of this state, by the laws of this state, or by this
part, any person who is involuntarily detained or against whom a petition is filed pursuant to this part has
the following rights:

(1) the right to notice reasonably in advance of any hearing or other court proceeding concerning
R the person;

(2) the right to know, in advance of any hearing, the names and addresses of any witnesses who
will testify in support of the petition;

(3) the right to know, before a hearing, the names and addresses of any witnesses who will testify

in_support of a petition;

+3+4) the right in any hearing to be present, to offer evidence, and to present witnesses in any
proceeding concerning kim the persen;
+4{5) the right in any hearing to cross-examine witnesses;

{5}{(8) the right to be-represented by counsel;
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8+7) the right to remain silent;

48] therightin any hearing to be proceeded against according to the rules of evidence applicable
to civil matters generally;

{849} the right to view and copy all petitions on file with the court concerning ki the person;

{84110} the right to be examined by a professional person of ks the person’s choice when saeh a
professional person is willing and reasonably available;

H04(11) theright to be dressed in his the person’s own clothes at any hearing held pursuant to this
part; and

H4(12) the right to refuse any but lifesaving medication for up to 24 hours prior o any hearing
held pursuant to this part. (Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989.)

53-21-115. (Effective July 1, 1997) Procedural rights. In addition to any other rights whieh that
may be guaranteed by the constitution of the United States and of this state, by the laws of this state, or
by this part, any person who is involuntarily detained or against whom a petition is filed pursuant 1o this
part has the following rights:

(1) the right to notice reasonably iri advance of any hearing or other court proceeding concerning
hirm the person;

(2) the right in any hearing to be present, to offer evidence, and to present witnesses in any
proceeding concerning hi#r the person;

{3) the right to know, before a hearing, the names and addresses of any witnesses who will testify

in support of a petition;

+3+{4) the right in any hearing to cross-examing witnesses;

{4+(5) the right to be represented by counsel;

{84{6) the right to remain silent;

+84{7) therightin any hearing to be proceeded against according to the rules of evidence applicable
to civil matters generally;

+H(8) the right to view and copy all petitions on file with the court concerning R the person;

84(9) the right to be examined by a professional person of kis the person’s choice when sueh the
professional person is willing and reasonably available;

{83(10) the right to be dressed in his the person’'s own clothes at any hearing held pursuant to this
part; ang
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£04(11) the right to refuse any but lifesaving medication for up to 24 hours prior to any hearing
held pursuant to this part;_ AND

(12) THE RIGHT TO VOLUNTARILY TAKE NECESSARY MEDICATIONS PRIOR TO ANY HEARING

PURSUANT TO THIS PART."

Section 18. Section 53-21-116, MCA, is amended to read:

"53-21-116. [Temporary} Right to be present at hearing or trial -- appointment of counsel. The
person alleged to be mentally ill or seriously mentally ill has the right to be present at any hearing or trial.
if he has no attorney, the judge shall appoint one to represent him at either the hearing or the trial, or both,
who shall be compensated from the public funds of the county where the respondent resides. (Terminates
July 1, 1997--sec. 1, Ch. 541, L. 1889.)

53-21-116. (Effective July 1, 1997} Right to be present at hearing or trial -- appointment of

counsel. The person alleged to be sereushy—rrentathy—ill suffering from a mental disorder and requiring

commitment has the right to be present at any hearing or trial. If he the person has no attorney, the judge

shall appoint one to represent hir the person at either the hearing or the trial, or both, who shall must be

compensated from the public funds of the county where the respondent resides."”

Section 19. Section 53-21-121, MCA, is amended to read:

"53-21-121. (Temporary) Petition for commitment -- contents of -- notice of. (1) The county
attorney, upon the written request of any person having direct knowledge of the facts, may file a petition
with the court:

{a) alleging that there is a person within the county who is seriously mentally ill and requesting that
the person be committed to a mental health facility for a period of no more than 3 months; or

(b} élleging that there is a person within the county who is mentally ill and requesting that the
person be committed to a mental health facility for a period of no more than 30 days.

(2} The petition shall contain:

{a) the name and address of the person requesting the petition and his interest in the case;

{b) the name of the respondent and, if known, the address, age, sex, marital status, and
occupation of the respondent;

{c) the purported facts supporting the allegation of mental iliness;
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{d) the rame and address of every person known or believed to be legally responsible for the care,
support, and maintenance of the person for whom evaluation is sought;

(e} the name and «ddress of the person’s next of kin to the extent known to the county attorney
and the person requesting the petition;

(f} the name and address of any person whom the county attorney believes might be willing and
able to be appointed as friend of respondent;

{g) the name, address, and teiephone number of the attorney, if any, who has most recently
represented the person for whom evaluation is sought; if there is no attorney, there shall be a statement
as to whether to the best knowiedge of the person requesting the petition the person for whom evaluation
is sought is indigent and therefore unable to afford the services of an attorney; and

{h) a statement of the rights of the respondent which shall be in conspicuous print and identified
by a suitable heading.

(3) ’Notice of the petition shall be hand-delivered to the respondent and to his counsel on or before
the initial appearance of the respondent before the judge or justice of the peace. Notice of the petition and
the order setting the date and time of the hearing and the names of the respondent’s counsel, professional
person, and friend of respondent shall be hand-delivered or mailed to the person or persons legally
responsible for care, support, and maintenance of the respondent, the next of kin identified in the petition,
and any other persan identified by the county attorney as a possible friend of respondent other than the
one named as the friend of respondent. The notice may provide, other than as to the respandent and his
counsel, that no further notice will be given unless written request is filed with the clerk of court.

(Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989.}
53-21-121. (Effective July 1, 1997} Petition for commitment -- contents of -- notice of. {1) The

county attorney, upon the written request of any person HAVING DIRECT KNOWLEDGE OF THE FACTS,

may file a petition with the court alleging that there is a person within the county who is serieusly-mentally

menths suffering from a mental disorder and who reguires commitment pursuant to this chapter.

{2) The petition shat must contain:

{a} the name and address of the person requesting the petition and kis the person’s interest in the

case;

{b) the name of the respondent and, if known, the address, age, sex, marital status, and
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occupation of the respondent;

{c} the purported facts supporting the ailegation of mental #ress disorder, a statement of the

disposition sought pursuant to 53-21-127(2), and the need for commitment;

(d) the name and address of every person known or believed to be legally responsible for the care,
support, and maintenance of the persen respondent for whom evaluation is sought;

(e) the name and address of the persen’s respondent’s next of kin to the extent known to the
county attorney and the person requesting the petition;

(f) the name and address of any person whom the county attorney believes might be willing and
able to be appointed as friend of respondent;

(g} the name, address, and telephone number of the attorney, if any, who has most recently
represented the persen respondent for whom evaluation is sought; if there is no attorney, there sha#t must
be a statement as to whether tc the best knowledge of the person requesting the petition the persen
respondent for whom evaluation is sought is indigent and therefere unable to afford the services of an
attorney; and

(h) a statement of the rights of the respondent, which skaH must be in conspicuous print and
identified by a suitable heading.

(3] Notice of the petition shal must be hand-delivered to the respondent and to his the
respondent’s counsel on or before the initial appearance of the respondent before the judge or justice of

the peace. THE RESPONDENT'S COUNSEL SHALL MEET WITH THE RESPONDENT, EXPLAIN THE

SUBSTANCE OF THE PETITION, AND EXPLAIN THE PROBABLE COURSE OF THE PROCEEDINGS. Notice

of the petition and the order setting the date and time of the hearing and the names of the respondent’s
counsel, professional person, and friend of respondent shal must bé hand-delivered or mailed to the person
or persons legally responsible for care, support, and maintenance cf the respondent, the next of kin
identified in the petition, and any other person identified by the county attorney as a possible friend of
respondent other than the on;e named as the friend of respondent. The notice may provide, other than as

to the respondent and his the respondent’s counsel, that no further notice will be given un'ess written

request is filed with the clerk of court.”

Section 20. Section 53-21-123, MCA, is amended to read:

"63-21-123. (Temporary) Examination of respondent fallowing initial hearing -- recommendation
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of professional person. {1) Following the initial hearing, whether before a judge or justice of the peace, the
respondent shaH must be examined by the professional person without unreasonable delay. The examination
may not exceed a period of 4 hours. The professional person shall immediately notify the county attorney
of kis the findings in person or by phone and shall make a written report of ks the examination to the
court, with copies to the respondent’s attorney and the county attorney. [f the professional person

recommends commitment, the professional person’s written report must contain a statement of the

professional person’s recommendations to the gourt for disposition under 53-21-127(2).

{2) The following action sha# must be taken based on the professional person’s findings:

{a}) If hethe professional personrecommends dismissal, ke the professignal person shall additionatly

notify counsel and the respondent, if he the respondent has been detained, shea# must be released and the
petition dismissad. However, the county attorney may, upon good cause shown, request the court to order
an additional, but no more than one, examination by a different professional person for a period of no more
than 4 hours,

(b} If ke the court finds that commitment proceedings should continue, the hearing shal must be
held as scheduled.

{3) The court may not order further evaluation pending the hearing unless sound medical reasons
require additional time for a complete evaiuation. Suebh The reasons shal must be set forth in the order,
along with the amount of additional time needed. (Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989.)

53-21-123. (Effective July 1, 1997) Examination of respondent following initial hearing --
recommendation of professional person. (1} Following the initial hearing, whether before a judge or justice
of the peace, the respondent shalt must be examined by the protessional person without unreasonable
delay. The examination may not exceed a period of 4 hours. The professional person shall immediately
notify the county attorney of his the findings in person or by phone and shall make a written report of ks
the examination to the court, with copies to the respondent’s attorney and the county attorney. If the

professional person recommends commitment, the professional person’s written report must contain_a

statement of the professional person’s recommendations to the court for disposition under 53-21-127{2).

{Z2) The following action sha# must be taken based on the professional person’s findings:

{a) Ifkethe professional personrecommends dismissal, be the professional person shall additionally

notify counsel and the respondent shal must be released and the petition dismissed. However, the county
attorney may, upon good cause shown, reqguest the court to order an additional, but no more than one,
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examination hy a different professional person for a period of no more than 4 hours.

{b} If ke the court finds that commitment proceedings should continue, the hearing shaH must be
held as scheduled.

{3) The court may not order further evaluation pending the hearing unless sound medical reasons
require additional time for a complete evaluation. Sueh The reasons shal must be set forth in the order,

along with the amount of additional time needed.”

Section 21. Section 53-21-126, MCA, is amended to read:

"53-21-126. (Temporary! Trial or hearing on petition. {1} The respondent shall be present unfess
his presence has been waived as provided in 53-21-112(2}, and he shall be represented by counsel at aii
stages of the trial. The trial shail be limited to the determination of whether or not the respondent is
mentally ill or seriously mentally ill within the meaning set forth in this part.

{2) The standard of proof in any hearing held pursuant to this section is proof heyond a reasonable
doubt with respect ta any physical facts or evidence and clear and convincing evidence as to all other
matters, except that mental disorders shall be evidenced to a reasonable medical certainty. Imminent threat
of self-inflicted injury or injury to others shail be evidenced by overt acts, sufficiently recent in time as to
be material and relevant as to the respondent’s present condition.

{(3) The professional person appeinted by the court shall be present for the trial and subject to
cross-examination. The trial shall be governed by the Montana Rules of Civil Procedure except that, if tried
by a jury, at least two-thirds of the jurors must concur on a finding that the respondent is seriously mentally
ill. The written report of the professional person that indicates the professional person’s diagnosis may be
attached to the petition, but any matter ctherwise inadmissible, such as hearsay matter, is not admissible
merely because it i1s contained in the report, The court may order the trial closed to the public for the
protection of the respondent.

(4} The professional person may testify as to the ultimate issue of whether the respondent is
mentally ill or seriously mentally ill. Testimony from a professional person or others must be received on
each element of the definition of mentally ill or seriously mentally ill as those terms are defined in
53-21-102.

{b) The court, upon the showing of good cause and when it is in the best interests of the

respondent, may order a change of venue. (Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989}
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53-21-126. (Effective July 1, 1997} Trial ar hearing on petition. {1} The respondent sha#t must be

present unless his the respondent’s presence has been waived as provided in 53-21-113(2), and ke the

respondent shal must be represented by counsel at all stages of the trial. The trial skah must be limited to

the determination of whether or not the respondent is sestoush-mentalh-iwithinthe-meanngset-forth-in

this-—part suffering from a mental disorder and requires commitment, At the trial, the court shall consider

all the facts relevant to the issues of whether the respondent is suffering from a mental disorder. |f the

court determines that the respondent is suffering from a mental disorder, the court shall then determine

whether the respendent requires commitment. In determining whether the respondent requires commitment,

the court shall consider the following;

{a) whether the respondent, because of a mental disorder, is substantially unable to provide for the

respondent’s own basic needs—sueh-as OF food, clothing, shelter, health, or safety;

(b} whether the respondent has recently, because of a mental disorder and through an act or an

omission, caused self-injury or injury to others;

{c} whether, because of a mental disorder, there is an imminent threat of injury to the respondent

or to others because of the respondent’s acts or omissions; and

{d)} _whether the respondent’s mental disorder, as demonstrated by the respondent’s recent acts

or gmissions, will, if untreated, predictably result in deterioration of the respondent’s mental conditicn to

the point at which the respondent will become a danger to seif or to others or will be unable to provide for

the respondent’s own basic needs—sueh-as OF food, clothing, shelter, heaith, or safety. Predictability may

be established by the respondent’s RELEVANT medical history.

(2) The standard of proof in amy a hearing held pursuant to this section is proof beyond a
reasonable doubt with respect to any physical facts or evidence and clear and convincing evidence as to

all other matters—exeeptihat. However, the respondent’s mental diserders—shat-bo-ewvidenced disorder

must be proved to a reasonable medical certainty. Imminent threat of self-inflicted injury or injury to others
shail-be-evidenced must be proved by overt acts or omissions, sultficiently recent in time as to be material
and relevant as to the respondent’s present condition.

(3} The professional person appointed by the court shal must be present for the trial and subject

to cross-examination. The trial shalbbe is governed by the Montana Rules of Civil Procedure exceptthat;

#. However, if the issues are tried by a jury, at least two-thirds of the jurors suast shall concur on a finding

that the respondent is sertousiy-mentaty-iH suffering from a mentai disorder and requires commitment. The
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written report of the professional person that indicates the professional person’s diagnosis may be attached
to the petition, but any matter otherwise inadmissible, such as hearsay matter, is not admissible merely
because it is contained in the report. The court may order the trial closed to the public for the protection
of the respondent.

(4) The professional person may testify as to the ultimate issue of whether the respondent is

serieusty—rentaty—H suffering from a_mental disorder and requires commitment. This testimony is

insufficient unless accompanied by evidence from the professional person or others that:

(a) the respondent, because of a mental disorder, is substantially unable to provide for the

respondent’s own basic needssuehas OF food, clothing, shelter, health, or safety;

{b) the respondent has recently, because of a mental disorder and through an act or an omission,

caused self-injury_or injury to gthers;

{c) because of a mental disorder, there is an imminent threat of injury to the respondent or to

others because of the respondent’s acts or omissions; or

{d} {i) the respondent’s mental disorder:

{A) has resulted in behawvior RECENT ACTS, OMISSIONS, OR BEHAVIORS that ereates CREATE

difficulty in protecting the respondent’s life or health;

{B) is treatable, with a reasonable prospect of success;

{C) has resuited in the respondent’s refusing or being unable to consent ta voluntary admission for

treatment; and

{ii) will, if untreated, predictably result in deterioration of the respondent’s mental condition to the

point at which the respondent will become a danger to self or 1o others or will be unable to provide for the

respondent’s own basic needs—suehas OF food, clothing, shelter, health, or safety. Predictability may be

established by the respondent’'s RELEVANT medical history.

(5) The court, upon the showing of good cause and when it is in the best interests of the

respondent, may order a change of venue.”

Section 22. Section 53-21-127, MCA, is amended to read:
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"53-21-127. (Temporary) Posttrial disposition. (1) If, upon trial, it is determined that the
respondent is not mentally ill or seriously mentally ill within the meaning of this part, the respondent must
be discharged and the petition dismissed.

{2) (&) Ifitis determined in a proceeding under 53-21-121{1}(a) that the respondent is seriously
mentally ill within the meaning of this part, the court shall hold a posttrial disposition hearing. The
disposition hearing shall be held within 5 days (including Saturdays, Sundays, and halidays unless the fifth
day falls on a Saturday, Sunday, or holiday), during which time the court may order further evaluation and
treatment of the respondent. At the conclusion of the disposition hearing, the court shall:

i) commit the respondent to a facility for a period of not more than 3 months;

(i) order the respondent to be placed in the care and custody of a relative or guardian or some
other appropriate piace other than an institution;

{iiiy order outpatient therapy; or

{iv) make some other appropriate order for treatment.

(h) No treatment ordered pursuant to this subsection may affect the respandent’s custody for a
period of more than 3 months.

(c) In determining which of the above aiternatives to order, the court shall choose the least
restrictive alternatives necessary to protect the respondent and the public and to permit effective treatment.
The court shall consider and shall describe in its order what alternatives for treatment of the respondent
are available, what alternatives were investigated, and why the investigated alternatives were not deemed
suitable. The court may authorize the chief medical officer of a facility to administer appropriate medication
involuntarily if the court finds that involuntary medication is necessary to protect the respondent and the
pubiic and to facilitate effective treatment. Medication may not be involuntarily administered to a patient
unless the chief medical officer of the facility approves it prior to the beginning of the involuntary
administration and unless, if possible, a medication review committee reviews it prior to the beginning of
the involuntary administration or, if prior review is not possible, within 5 working days after the beginning
of the involuntary administration. The medication review committee must include at least one person who
is not an employee of the facility. The patient and the patient’s attorney or advocate, if the patient has one,
must receive adequate written notice of the date, time, and place of the review and must be allowed to
appear and give testimony and evidence. The invoiuntary administration of medication must be again
reviewed by the committee 14 days and 90 days after the beginning of the involuntary administration if
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medication is still being involuntarily administered. The mental disabilities board of visitors and the director
of the department of public health and human services must be fully informed of the matter within 5
working days after the beginning of the involuntary administration. The director shall report to the governor
on an annual basis. The court shall enter into the record a detailed statement of the facts ugon which it
found the respondent to be seriously mentally ill and, if the court authorized involuntary medication, of the
facts upon which it found involuntary medication to be necessary.

(3) If it is determined in a proceeding under 53-21-121{1}(b) that the respondent is mentally ilt
within the meaning of this part, the court shall order that the respondent receive treatment for a periad of
no more than 30 days. The court shall choose the least restrictive course of treatment reasonably available
to the respondent. The court must make a separate finding, setting forth the reason therefor if the order
includes a requirement of inpatient treatment or involuntary medication. The court may not order inpatient
treatment in the Montana state hospital at Warm Springs under this subsection (3). The respondent may
not be required to pay for court-ordered treatment unless respondent is financially able.

{4) Before ordering any treatment for a respondent found to be mentally ill under subsection (3),
the court shall make findings of fact that treatment appropriate to the needs of the respondent is available.
The court shall also indicate on the order the name of the facility that is to be responsible for the
management and supervision of the respondent’s treatment. No person may use physical force to
administer medication. A court may use any legal means to enforce an order to take medication, including
immediate detention not to exceed 72 hours, until the mentally ill person can be returned to the court.
(Terminates July 1, 1997--sec. 1, Ch. 541, .. 1989))

53-21-127. [(Effective July 1, 1997) Posttrial dispasition. {1} If, upon trial, it is determined that

the respondent is not serieusty-mentaly-i# suffering from a mental disorder or does not reguire commirment

within the meaning of this part, the respondent must be discharged and the petition dismissed.

{2) (a} If it is determined that the respondent is sedeusiy—mentally— suffering from a mental

disorder and requires commitment within the meaning of this part, the court shail hold a posttrial disposition

hearing. The disposition hearing ska# must be held within & days (including Saturdays, Sundays, and
holidays unless the fifth day falls on a Saturday, Sunday, or holiday}, during which time the court may order

further evaluation and treatment of the respondent. At the conclusion of the disposition hearing, the court

shall:

(i) commit the respondent to adacHity the state hospital for a period of not more than 3 months;
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{ii} commit the respondent to a community facility, program, or course of treatment for a period

of not more than 3 months;

Hi(iiiy order the respondent to be placed in the care and custody of a relative or guardian or some
other appropriate place other than an institution;

Hitiv) arder outpatient therapy; or

{ivk(v) make some other appropriate order tor treatment,

(b) MNe A treatment ordered pursuant to this subsection may not affect the respondent’s custody

or course of treatment for a period of more than 3 months.

{c) In determining which of the abewve alternatives in subsection {?}{a} to order, the court shall

choose the least restrictive alternatives necessary to protect the respondent and the public and to permit

effective treatment.
weranot-deesmed-suitables The court may authorize the chief medical officer of a facility or a physician

designated by the court to administer appropriate medication involuntarily if the court finds that involuntary

medication is necessary to protect the respondent ard or the public ard or to facilitate effective treatment.
Medication may not be involuntarily administered to a patient uniess the chief medical officer of the facility

or a physician designated by the court approves it prior to the beginning of the involuntary administration

and uniess, if possible, a medication review committee reviews it prior to the beginning of the involuntary
administration or, if prior review is not possible, within 5 working days after the beginning of the
involuntary administration. The medication review committee must include at least one person who is not
an employee of the facility or_program. The patient and the patient’s attorney or advocate, if the patient
has one, must receive adequate written notice of the date, time, and place of the review and must be
allowed to appear and give testimony and evidence. The involuntary administration of medication must be
again reviewed by the committee 14 days and 20 days after the beginning of the involuntary administration
if medication is still being involuntarily administered. The mental disabilities board of visitors and the director

of the department of public health and human services must be fully informed of the matter within 5

working days after the beginning of the involuntary administration. The director shall report to the governor
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(dj Satisfaction of any one of the criteria listed in 53-21-126(1) justifies commitment pursuant to

this chapter. However, if the court relies solely upon the criterion provided in 563-21-126({1){d], the court

may require commitment only tc a community facility and may not require commitment at the state

hospital.

{e) In ordering commitment pursuant to this section, the court shall make the following findings

of fact:

(i) a detailed statement of the facts upon which the court found the respondent to be suffering

from a mental disorder and requiring commitment;

{ii) the alternatives for treatment that were considered;

(iii) the alternatives available for treatment of the respondent;

{iv] the reason that any treatment alternatives were determined to be unsuitable for the respondent:

(v) the name of the facility, program, or individual to be responsible for the management and

supervision of the respondent’s treatment;

{vi) if the order includes a requirement for inpatient treatment, the reason inpatient treatment was

chosen trom _among other alternatives; and

(vil) if the order includes involuntary medication, the reason involuntary medication was chosen

from among other alternatives.”

Section 23. Section 53-21-128, MCA, is amended to read:

"53-21-128. (Temporary] Petition for extension of commitment peried. (1) To extend the 3-month
period of detention provided for in 53-21-127{2), the procedure set forth in this subsection (1) must be
followed:

{a) Notless than 2 calendar weeks prior to the end of the 3-month period, the professional person
in charge of the patient at the place of detention may petition the district court in the county where the
patient is detained for extension of the detention period unless otherwise ordered by the originai committing
court. The petition shall be accompanied by a written report and evaluation of the patient’s mental and
physical condition. The report sha!l describe any tests and evaluation devices which have been employed
in evaluating the patient, the course of treatment which has been undertaken for the patient, and the future
course of treatment anticipated by the professional person.

{b} Upon the filing of the petition, the court shall give written notice of the filing of the petition to
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the patient, his next of kin, if reasonably available, the friend of respondent appointed by the court, and
the patient’s counsel. If any person sa notified requests a hearing prior to the termination of the previous
detention authority, the court shall immediately set a time and place for a hearing on a date not more than
10 days from the receipt of the request and notify the same people, including the professional person in
charge of the patient. if a hearing is not requested, the court shall enter an order of commitment for a
period not to exceed 6§ months.

{c) Procedure on the petition for extension when a hearing has been requested shall be the same
in all respects as the procedure on the petition for the original 3-month commitment except the patient 1s
not entitled to trial by jury. The hearing shall be held in the district court having jurisdiction over the facility
in which the patient is detained unless otherwise ordered by the court. Court costs and witness fees, if any,
shall be paid by the county that paid the same costs in the initial commitment proceedings.

{d) If upon the hearing the court finds the patient not seriously mentally ill within the meaning of
this part, he shall be discharged and the petition dismissed. If the court finds that the patient continues to
suffer from serious mental iliness, the court shail order commitment, custody in relatives, outpatient
therapy, or other order as set forth in 53-21-127(2) except that no order may affect his custody for more
than 6 months. In its order, the court shail describe what alternatives for treatment of the patient are
available, what alternatives were investigated, and why the investigated alternatives were not deemed
suitabie. The court shali not order continuation of an alternative which does not include a comprehensive,
individualized plan of treatment for the patient. A court order for the continuation of an alternative shall
include a specific finding that a comprehensive, individualized plan of treatment exists.

(2) To extend the period of treatment provided for in 53-21-127(3), the procedure set forth in this
subsection (2) must be followed:

{a) Not less than 7 days prior to the end of the 30-day period of treatment ordered under
53-21-12713), the professional person in charge of the respondent’s care may petition the court for
extension of the treatment period. The petition must be accompanied by a written report and evaluation
of the respondent’s mental and physical condition. The report shall describe any tests and evaluation
devices which have been employed in evaluating the respondent, the course of treatment which has been
undertaken for the respondent, and the future course of treatment anticipated by the professional person.

(b} Upon the filing of the petition, the court shall give written notice of the filing of the petition to

the respondent, his next of kin, if reasonably available, the friend of respondent appointed by the court,
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if any, and the respondent’s counsel. If any person so notified requests a hearing prior to the termination
of the previous detention authority, the court shall immediately set a time and place for a hearing on a date
not more than 5 days from the receipt of the request and notify the same people, including the professional
person in charge of the respondent. If a hearing is not requested, the court shaill enter an order of treatment
for a pericd not to exceed 30 days.

{c) Procedure on the petition for extension when a hearing has been requested shall be the same
in all respects as the procedure on the petition under 53-21-121(1}{b) for the original treatment except that
the respondent is not entitled to trial by jury. The hearing shall be held in the district court for the county
in which the treatment is being supervised unless otherwise ordered by the court. Court costs ana witness
fees, if any, shall be paid by the county that paid the same costs in the initial proceedings.

(d) {f upon the hearing the court finds the respondent not mentally ill within the meaning of this
part, the petition shall be dismissed. If the court finds that the respondent continues to be mentally ill, the
court shall order treatment for the respondent for a period not to exceed 30 days. In its order, the court
shall describe what alternatives for treatment of the respondent are available, what alternatives were
investigated, and why the investigated alternatives were not considered suitable. The court may not order
continuation of an aiternative which does not include a comprehensive, individualized plan of treatment for
the respondent. A court order for the continuation of an alternative shall include a specific finding that a
comprehensive, individualized plan of treatment exists.

(3) Further extensions of the period of detention provided for in 53-21-127(2) may be abtained
under the same procedure described in subsection (1} except that the patient’s custody may not be affected
for more than 1 year without a renewal of the commitment under the procedures set forth in subsection
(1}, including a statement of the findings required by subsection {1},

(4) The period of treatment provided for in 53-21-127({3) may be extended only once under this
section. (Terminates July 1, 1997--sec. 1, Ch. 541, L. 1889.)

53-21-128. (Effective July 1, 1997} Petition for extension of commitment period. {1} {a) Not less
than 2 calendar weeks prior to the end of the 3-month period of detertier commitment provided for in
53-21-127(2}, the professional person in charge of the patient at the place of detertier commitment may
petition the district court in the county where the patient is detaired committed for extension of the
detention commitment period untess otherwise ordered by the original committing court. The petition shall
must be accompanied by a written report and evaluation of the patient’s mentat and physical condition. The
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report shal must describe any tests and evaluation devices whier that have been employed in evaluating
the patient, the course of treatment which-Ras—eer that was undertaken for the patient, and the future
course of rreatment anticipated by the professional person.

{b} Upon the filing of the petition, the court shalt give written notice of the filing of the petition to
the patient, his the patient’s next of kin, if reasonably available, the friend of respondent appointed by the
court, and the patient’s counsel. If any person se notified requests a hearing prior to the termination of the
previous detertien commitment authority, the court shall immediately set a time and place for a hearing on
a date not more than 10 days from the receipt of the request and notify the same people, including the
professional person in charge of the patient. If a hearing is not requested, the court shall enter an order of
commitment for a period not to exceed 6 months.

(c) Procedure on the petition for extension when a hearing has been requested ska# must be the
same in all respects as the procedure on the petition for the original 3-month commitment except the
patient is not entitled to trial by jury. The hearing shka# must be held in the district court having jurisdiction
over the facility in which the patient is detained unless otherwise ordered by the court. Court costs and
witness fees, if any, shal must be paid by the county that paid the same costs in the initial commitment
proceedings.

{d) If upon the hearing the court finds the patient not serieusly-mentalby+H to be suffering from a

mental disorder and requiring commitment within the meaning of this part, ke the patient shailt must be

discharged and the petition dismissed. |f the court finds that the patient continues to suffer from serieus

mentab-iress a mental disorder and to require commitment, the court shall order commitment, custody in

relatives, outpatient therapy. or other arder as set forth in 53-21-127(2) exeeptthatne, However, an order
may not affect kis the patient’s custody for more than 6 months. In its order, the court shall describe what
alternatives for treatment of the patient are available, what alternatives were investigated, and why the
investigated alternatives were not deemed found suitable. The court shalt may not order continuation of
an alternative whieh that does not include a comprehensive, individualized plan of treatment for the patient.
A court order for the continuation of an alternative shalH must include a specific finding that a
comprehensive, individualized plan of treatment exists.

(2) Further extensions may be obtained under the same procedure described in subsection (1)
axecept-that,_however, the patient’s custody may not be affected for more than 1 year without a renewal

of the commitment under the procedures set forth in subsection (1), including a statement of the findings
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required by subsection (1).”

Section 24. Section 53-21-129, MCA, is amended to read:

"563-21-129. Emergency situation -- petition -- detention. (1) When an emergency situation exists,
a peace officer may take any person who appears to be-serousty-mentalby—ill-and-as—aresutof-serous
merta-HRessto-beadangertoothers—ortehimsel have a mental disorder and to present an imminent

danger of death or sereds bodily harm to the person or to others into custody only for sufficient time to

contact a professional person for emergency evaluation. |f possible, a professional person should be calied
prior to taking the person into custody.

(2) If the professional person agrees that the person detained appears—to-be-serousiy—mentaly-il

is a danger to the person or to others because of a mental disorder and that an emergency situation exists,

then the person may be detained and treated until the next regular business day. At that time, the
professional person shall release the detained person or file ks findings with the county attorney who, if

ke the county attorney determines probable cause to exist, shall file the petition provided for in 53-21-121

through 53-21-126 in the county of the respondent’s residence. In either case, the professional person shall

file a report with the court explaining his the professional person’s actions.

{3) The county attorney of amy a county may make arrangements with any a federal, state,
regional, or private mental facility or with a mental health facility in asy a county for the detention of
persons held pursuant to this section. Whenever |f an arrangement has been made with a facility that does
not, at the time of the emergency, have a bed available to detain the person at that facility, the person may
be transported to the state hospital for detention and treatment as provided in this paft. This determination
must be made on an individual basis in each case, and the professional person at the local facility must shall
certify to the county attorney that the facility does not have adequute room at that time.

{4} However, before amy a person is transferred to the state hospital under this section, the state

hospital must be notified prior to transfer and s+ shall state that a bed is available for the person.”

Section 25. Section 53-21-132, MCA, is amended to read:
"53-21-132. Cost of examination and commitment. (1) The cost of #he precommitment

examination, eemmaittal; detention, treatment, and taking a person who is sereush—rrertaty—iH suffering

from a mental disorder and who requires cammitment to a mental health facility must be paid by the county
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in which ke the person resides at the time he that the person is adjudged—to—be—sereushy—mertaty—H
committed. The sheriff must be allowed the actual expenses incurred in taking a committed person whe
is-seroush-mentally—ilt to the facility, as provided by 7-32-2144,

{2} The county of residence shall also pay all precommitment expenses, including transportation
to a mental health facility, incurred in connection with the detention, examination, and precommitment

custody of the respondent. However, the county of residence is not required to pay costs of treatment and

custody of the respondent atter the respondent 1s committed pursuant to this part. The fact that a person

is examined, hospitalized, or receives medical, psychological, or other mental heaith treatment pursuant to
this part does not relieve a third party from a contractual obligation to pay for the cost of the examination,
hospitalization, or treatment.

{3] The adult respandent or the parent or guardian of a minor shall pay the cost of treatment and

custody ordered pursuant to 53-21-127, except to the extent that the adult or minor is eligible for public

mental health program funds.

(4) A community service provider that is a private, nonpublic provider may not be required to treat

or treat without compensation a person who has been committed.”

Section 26. Section 53-21-134, MCA, is amended to read:
"53-21-134. Receipt of seriousiy-mentaily-il nonresident person suffering from a mentai disorder

pending return to hame state. A person who is seriedsty-menrtaliy-H suffering from a mental disorder and

in need of commitment and who is not a resident of this state may be received into the state hospital for

a period not to exceed 30 days pending return to the state of his the person’s residence.”

Section 27. Section 53-21-138, MCA, is amended to read:

"53-21-138. Diversion of certain mentally-iH persons suffering from mental disorders from jail. (1)

The sheriff or administrator of a jail in each county shall require screening of inmates to identify persons

accused of minor misdemeanor offenses who appear t0 be sereusiy—+rentaly-i suffering from mental

disorders and who require commitment, as defined in 53-21-102.

{2) If as a result of screening and observation it is believed that an inmate is serioushmentathy—iH

suffering from a mental disorder and requires commitment, the sheriff or administrator of the jail shall:

{a) request services from a crisis intervention program established by the department, as provided
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for in 53-21-139;
{b) refer the inmate to the nearest community mental health center, as defined in 53-21-201: or
{¢) transfer the inmate to a private mental health facility or hospital equipped to provide treatment

and care of persons who are seroushy-mentaly—H suffering from a mental disorder and who require

commitment.

(3) As used in this section, the term "minor misdemeanor offense" includes but is not limited to
a nonserious misdemeanor, such as criminal trespass to property, loitering, vagrancy, disorderly conduct,
and disturbing the public peace.

(4) A personintoxicated by drugs or alcohol who is accused of a minor misdemeanor offense may
be detained in a jail until the level of intoxication is reduced to the point that screening for sereus+Harta

Haess a mental disorger and the need for commitment can be performed.”

Section 28. Section 53-21-139, MCA, is amended to read:
“53-21-139. Crisis intervention programs. (1} The department shall, subject tc available
appropriations, establish crisis intervention programs. The programs must be designed to provide 24-hour

emergency admission and care of sereusly—mertally-+# persons suffering from_a mental disorder and

requiring commitment in a temporary, safe environment in the community as an alternative to placement

in jail.

(2} The department shall provide information and technical assistance regarding needed services
and assist counties in developing county plans for crisis intervention services and for the provision of
alternatives to jail placement.

(3} The department may provide crisis intervention programs as:

{a) a rehabilitative service under 53-6-101(3){j); and

{b) a targeted case management service authorized in 53-6-101(3}(n}.”

Section 29. Section 53-21-144, MCA, is amended to read:
"53-21-144. Rights concerning photagraphs and-videatapes. (1) A person admitted to a mental

health facility may be photographed upenadmisstortaridentiticationand-the etvideotaped for the clinical
or administrative purposes of the facility. $#eh The phetographs shal-be erwideetapes are confidential ane

shail-notbereleased-bythefacilityexceptpursuani-to-eaurtorder. Photographs may be released to a law
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enforcement agency when needed to aid in the secrch for a person who has left a facility without

autharization from the facility's medical staff AND WHEN iT IS DETERMINED THAT THE PERSON IS A

SELF-THREAT OR_SELF-DAMGER OR A THREAT OR DANGER TO OTHERS AT THE TIME THAT THE

PERSON LEFT THE FACILITY. A law enforcement agency may not subsequently release photographs to the

public or other persons unless autharized by a court order.

(2) Ne-ether Other nonmedical photographs shaH erwideetapes may not be taken or used without

consent of the patient or, if applicable, the patient’s tegal guardian or without a court order.”

Section 30. Section 53-21-182, MCA, is amended to read:

"§3-21-182. Court-ordered release to alternative placement or treatment. At any time during the
patient’s éommitment, the court may, on its own initiative or upon application of the professional person
in charge of the patient, the patient, his the patient's next of kin, kis the patient’s attorney, a third party

responsible for payment for the care of the patient, or the friend of respondent appointed by the court,

order the patient to be placed in the care and custody of relatives or guardians or to be provided outpatient

therapy or other appropriate placement or treatment.”

Section 31. Section 53-21-195, MCA, is amended to read:

"53-21-195. Rehospitalization of patient conditionally released from inpatient treatment facilities
-- petition. (1) A proceeding for the rehospitalization of a patient conditionally released from an inpatient
mental health facility pursuant to 53-21-182 or 53-21-183 is commenced by the filing of a written petition
in any district court by the county attorney, the professional person in charge of the patient’s case, or the
patient’s next of kin. Upon the filing of a petition under this subsection, the clerk of court shall notify each
district court that committed the patient for the period of his the patient’s present haspitalization under
53-21-127 or 53-21-128 and request that the file of the earlier proceeding or proceedings be forwarded
to the cierk. The file or files must be promptly forwarded.

{2) The patient has the rights set forth in 53-21-115 in a proceeding under this section.

{3) The petition must state:

(a} the patient’s name and last-known address;

{b) the name and address of the patient’s spouse, next of kin, attorney, or the friend of respondent
appointed by the court, if any and if this infermation is reasonably ascertainable;

" Legisiative

“ Services - 38 - HB 502
-, Djvision



.

both Legislature HB0502.02

1 {c} that the patient has been determined by the district court to be serieushy-rmentatly-# suffering

2 from a mental disorder and requiring commitment within the meaning of this part and is presently under a

valid order of commitment pursuant to 53-21-127 or 53-21-128;

3
4 (d) a simple and precise statement of the facts showing that the patient has violated a condition
5 of the release, that the viclation has caused a deterioration of the patient’s mental disorder, and that as a
6 result of this deterioratian, the patient can no longer be appropriately served by outpatient care; and
7 {e} astatement of the rights of the respondent, including those set forthin 53-21-115, which must
8 be in conspicuous print and identified by a suitable heading.
9 (4) The petition must be filed with the clerk of court, who shall immediately notify the judge.
10 (58) The judge shall issue notice of the time and place of the hearing on the petition, The hearing
11 must be held no more than 5 days after the date that the petition is filed, inciuding weekends and holidays,
12 unless the fifth day falls upon a weekend or holiday or unless additional time is requested by the patient.

13 Further, the judge must shall ensure that the notice and copy of the petition are immediately hand-delivered

14 to the patient, to ks the patient’s friend of respondent, if any, and to his the patient’s counsel.”

15
16 Section 32. Section 53-21-197, MCA, is amended to read:
17 "53-21-197. Hearing on rehospitalization petition -- revocation of conditional release. (1) The court

18 may order that the patient’s conditional release status be revoked and that the patient be returned to the
19 mental health facility from which he the patient was conditionally released or be sent to another appropriate
20 inpatient mental health facility if, after a hearing, the court finds by clear and convincing evidence that:

21 {(a) the conditionaily released patient has been determined by the district court to be sedseushy

22 mentaty-ill suffering from a mental disorder and requiring commitment and is presently under a valid order

23 of commitment pursuant to 53-21-127 or 53-21-128; and

24 (b} the conditionally released patient has violated a condition of the release, that the viclation has
25 caused a deterioration of the patient’s mental condition, and that as a resuit of this deterioration, the patient
26 can no longer be appropriately served by outpatient care.

27 (2) A revocation of the patient’s conditional release status under subsection {1) must be based on
28 the testimony of the professional person responsible for the patient’s case.

29 (3) If the court revokes the patient’s conditional release status pursuant to subsection (1), a

30 treatment plan must be updated or a new plan prepared for the patient as required by and within the time
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set forth in 53-21-162.
i4) Except as providedin 53-21-198, an order revoking the patient’s conditional release status may
not order hospitalization or impose ather conditions of release that extend beyond the expiration date of

the order committing the patient under 53-21-127 or 53-21-128."

Section 33. Section 53-21-198, MCA, is amended ta read:

"53-21-198. Extension of conditions of release -- hearing. (1} Conditions of release may be
extended by the district cburt beyond the expiration date of the order committing the patient under
53-21-127 or 53-21-128, but in no case for longer than 2 years beyond that date, upon a showing by clear
andg convincing evidence that:

{a) continuation of the conditions of release is necessary to prevent the deterioration of the
patient's mental disorder; and

{b} the deterioration will predictably result in the necessity of further inpatient care for the persen
patient. Predictability may be established by the patient’s medica! history.

(2) Not less than 2 calendar weeks prior to the end of the period of detention ordered under
53-21-127 or 53-21-128 or the period of extension ordered under subsection (5} of this section, the
profassional person responsible for the patient’s case may petition the court for extension of the conditions
of release. The petition must be accompanied by a written report and evaluation of the patient’s mental
and physicai condition. The report must describe any tests and evaluation devices whieh that have been
employed in evéluating the patient, the course of treatment whieh that has been undertaken faor the patient,
and the future course of treatment anticipated by the professional person.

{3) Upon the filing of the petition, the court shall give written notice of the filing of the petition to
the patient, his the patient’s next of kin, if reasonably available, the friend of respondent appointed by the
court, if any, and the patient’s counsel. If any person se notified requests a hearing prior to the end of the
period of detention ordered under 53-21-127 or 53-21-128, the court shall immediately set a time and place
for a hearing on a date not more than 10 days from the receipt of the request and notify the same people,
including the professional person in charge of the patient. |f a hearing is not requested, the court shal:
enter an order extending the conditians of release for a period not to exceed 6 months.

(4} Procedure on the petition for extension is the same in all respects as the procedure for hearing
on a rehospitalization petition pursuant to 53-21-197 exeept-that, Howaver, in an extension proceeding,
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1 the finding required is that set farth in subsection (1) of this section. The hearing must be held in the district
court for the county in which the patient is residing. Court costs and witness fees, if any, must be paid by

the county that paid the same costs in the initial commitment proceeding.
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(5) If upon the hearing the court finds that the showing required by subsection (1} has not been
5 made, the conditions of release may not be extended. If the court finds that the required showing has been
6 made, the court may extend the conditions of release as recommended by the professional person. In its
7 order, the court shall describe what alternatives for treatment of the patient are available, what alternatives
8 were investigated, and why the investigated alternatives were not deemed considered suitable. The court
9  may not order continuation of an alternative that does not include a comprehensive, individualized plan of

10 treatment for the patient, as required by 53-21-162. A court order for the continuation of an alternative

i shalt must include a specific finding that a comprehensive, individualized plan of treatment exists.

12 {6} Further extensions may be obtained under the same procedure described in this section execept

13 that, However, the patient’s custody may not be affected for more than 1 year without a renewal of the

14  extension under the procedures set forth in this section, including a hearing and a statement of the findings

15 required by subsection {5). Extensions under this subsection may not extend the 2-year extension limitation

16 provided in subsection (1)."

17
18 Section 34. Section 70-19-413, MCA, is amended to read:
19 "70-19-413. Certain disabilities to suspend running of statutory period. (1) Subsection (2) applies

20 it a person entitled to commence an action for the recovery of real property or for the recovery of the

21 possession thereef of real property or to make any entry or defense founded on the title to real property

22 oar to rents ar services out of the same is, at the same time sueh the title first descends or accrues:

23 (a) under the age of majority;
24 (b} serieusky-mentaly-ill committed pursuant to 53-21-127; or
25 (c} imprisoned on a criminal charge or in execution upon conviction of a criminal offense for a term

26 of less than for life.

27 (2) The time during which disability continues is not considered any portion of the time in this
28 chapter limited for the commencement of saeh the action or the making of swek the entry or defense-but
29 sueh, The action may be commenced or entry or defense made within the period of 5 years after sueh the
30 disability ceases or after the death of the person entitled who dies under sueh the disability, but sueh the
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action may not be commenced or entry or defense made after that period.”

Section 35. Section 70-29-113, MCA, is amended to read:
"70-29-113. Death or incompetency of parties - proceedings not delayed. {1} If during the

pendency of the action ary—oi-the-parties a party dies erbesermes—serausiy-—mentally-H , is committed

pursuant to 53-21-127, or otherwise becomes incompetent, the proceedings may not for that cause be

delayed or suspended, but the attorney who has appeared for the party may continue to represent sueh
the party’s interest. If any party has not appeared by an attorney, the court shall appoint an attorney to
represent the interest whieh that was held by the party until s the party's heirs ef, legal representatives,
Or successors in interest have appeared in the action.

(2) An attorney se appointed shak pursuant to subsection (1} must be allowed by the court a

reasonable compensation for kis the attorney’s services,-which. The compensation may be taxed as costs

against the share or interest represented by the attorney and may be adjudged a lien thereer on the share

ar interest, in the discretion of the court.”

Section 36. Section 70-29-210, MCA, is amended to read:
"70-29-210. Consent of guardian to share of ward. The general guardian of a mincr and the
guardian entitled to the custody and management of the estate of a serousiy-mentally—H person committed

pursuant to 53-21-127 or other person adjudged incapable of conducting hts the person’s own affairs, who

is interested in real estate held in joint tenancy or in common or in any other manner so as to authorize his
the person being made a party to an action, may agree upon the share to be set off 10 saeh the minor or

ather person entitled and to the share. The guardian may execute a release, in his the person’s behalf, to

the owners of the shares of the parts to which they may be respectively entitled, upon an order of the

court.”

Section 37. Section 70-28-328, MCA, is amended to read:
"70-29-328. Incompetent’s share of proceeds -- payment to guardian. The guardian who may be

entitled to the custody and management of the estate of a serioushymentally-# person committed pursuant

10 53-21-127 or other person adjudged incapable of conducting ks the person’s own affairs, whose interest
in real property has been sold, may receive i on behalf of sael the person his the person’s share of the
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proceeds of sueh the real property from the referses, _The guardian may receive the interest on executing

an undertaking with sufficient-sureties-an-undertaking; a surety. The undertaking must be approved by a

judge of the court—thathe and must state that the guardian will faithfully discharge the trust repesed placed

in ki the guardian and will rerderatree-andust make an accurate account to the person entitled 1o the

accounting or to ks the person’s legal representative.”

Section 38. Section 72-5-322, MCA, is amended to read:
"72-5-322. Petition of guardian for treatment of ward. (1) If a guardian believes his that the

qguardian’s ward should receive medical treatment for a mentai disorder and the ward refuses, the court

may, upon petition by the guardian, grant an order for evaluation or treatment—provided-that-ro-such-arder

shal. However, the order may not forcibly detain the ward against his the ward’s will for more than 72

hours.

{2) The ward is entitled to an appecintment of counsel and a hearing along with all the other rights
guaranteed sedoushy-rentally-Hpersens to a person with a mental disorder and who requires commitment
under 53-21-114, 53-21-115, 53-21-119, and 53-21-120."

NEW SECTION. Section 39. Saving ciause. [This act} does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the affective date of this

act].

NEW SECTION. Section 40. Effective date. [This act] is effective July 1, 1987.

-END-
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HOUSE BILL NO. 502
INTRODUCED BY SOFT, WATERMAN

A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TC MENTAL HEALTH; DELETING THE DEFINITION
OF "SERIQUSLY MENTALLY ILL" AND SUBSTITUTING "MENTAL DISORDER"; DEFINING THE TERMS
"COMMITMENT" AND "MENTAL DISORDER"; ALLOWING COMMITMENT TO A COMMUNITY FACILITY
OF A PERSON SUFFERING FROM A MENTAL DISORDER: CLARIFYING STATUTES RELATING TO
VOLUNTARY AND {NVOLUNTARY COMMITMENT OF MINORS; ALLOWING CLINICAL AND
ADMINISTRATIVE USE OF PHOTOGRAPHS ANDAUBESTARES OF MENTAL HEALTH FACILITY PATIENTS;

Q W W N U s W N

AMENDING SECTIONS 2-16-501, 2-16-503, 25-31-602, 27-2-401, 27-8-204, 33-20-121, 37-3-323,
1" 37-6-311,37-11-321,37-12-322,41-5-623,46-14-206,53-20-112,53-21-101, 53-21-102, 53-21-112,
12 53-21-115, 53-21-116, 53-21-121, 53-21-123, 53-21.126, 53-21-127, 53-21-128, 53-21-129,
13 53-21-132, 53-21-134, 53-21-138, 53-21-139, 53-21-144, 53-21-182, 53-21-195, 53-21-197,
14  53-21-198, 70-19-413, 70-29-113, 70-29-210, 70-29-328, AND 72-5-322, MCA; AND PROVIDING AN
15 EFFECTIVE DATE.”

17  BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARFE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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APPROVED BY COM ON PBUBLIC
HEALTH, WELFARE & SAFETY

HOUSE BILL NO. 502
INTRODUCED BY SOFT, WATERMAN

A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO MENTAL HEALTH; DELETING THE DEFINITION
OF "SERIOUSLY MENTALLY ILL" AND SUBSTITUTING "MENTAL DISORDER"; DEFINING THE TERMS
"COMMITMENT" AND "MENTAL DISORDER"; ALLOWING COMMITMENT TO A COMMUNITY FACILITY
OF A PERSON SUFFERING FROM A MENTAL DISORDER; CLARIFYING STATUTES RELATING TO
VOLUNTARY AND INVOLUNTARY COMMITMENT OF MINORS; ALLOWING CLINICAL AND
ADMINISTRATIVE USE OF PHOTOGRAPHS ANBAABESTARES OF MENTAL HEALTH FACILITY PATIENTS;
AMENDING SECTIONS 2-16-501, 2-16-503, 25-31-602, 27-2-401, 27-8-204, 33-20-121, 37-3-323,
37-6-311,37-11-321,37-12-322,41-5-523, 46-14-206,53-20-112, 53-21-101,53-21-102,53-21-112,
53-21-115, B3-21-116, 53-21-121, 53-21-122 53-21-123, 53-21-126, 53-21-127, 53-21-128,
53-21-129, 53-21-132, 53-21-134, 53-21-138, 53-21-139, 53-21-144, 53-21-182, 53-21-195,
63-21-197, 53-21-198, 70-19-413, 70-29-113, 70-29-210, 70-29-328, AND 72-5-322, MCA; AND
PROVIDING AN EFFECTIVE DATE.”

BE |T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 2-16-501, MCA, is amended to read:

"2-16-501. Vacancies created. An office becomes vacant on the happening of any one of the
fallowing events before the expiration of the term of the incumbent:

(1) the death of the incumbent;

(2) a determination pursuant to Title 53, chapter 21, part 1, that ke the incumbent is~serioushy

mentalby—H suffers from a mental disorder and is in need of commitment;

(3) his resignation of the incumbent;

{4) his removal of the incumbent from office;

(5] his the incumbent’s ceasing to be a resident of the state or, if the office be is local, of the
district, city, county, town, or township for which ke the incumbent was chosen or appointed ar within

which the duties of his the incumbent’s office are required to be discharged;

(6) his absence of the incumbent from the state, without the permission of the legislature, beyond
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the period allowed by law;

(7) his the incumbent's ceasing to discharge the duty of kis the incumbent’s office for the period

of 3 consecutive months, except when prevented by sickness or when absent from the state by permission
of the legistature;

(8) his conviction of the incumbent of a felony or of ary an offense involving morai turpitude or

a violation of ks the incumbent’s official duties;

(9} his the incumbent’s refusal or neglect to file his the incumbent’s official cath or bond within

the time prescribed;

(10) the decision of a competent tribunal declaring void his the incumbent’'s election or

appointment.”

Section 2. Section 2-16-503, MCA, is amended to read:

"2-16-503. Notice of removal. Whenever an officer is removed, deslared-seriousty—mentaly—i

committed pursuant to 53-21-127, or convicted of a felony or offense involving moral turpitude or a

viclation of his the officer’s official duty or whenever his the officer’s election or appointment is declared
void, the body, judge, or officer before whom the proceedings were had-must conducted shall give notice

thereod of the proceedings to the officer authorized to fill the vacancy."”

Section 3. Section 25-31-602, MCA, is amended to read:
"25-31-602. When guardian necessary -- how appointed. When a minor e+serieushy-rrontalhy—il

8, incompetent person, or person who has been committed pursuant to 53-21-127 is a party, ke the minor

ar_other person must shall appear either by his general guardian, if ke the minor or other person has one,

or by a guardian ad litem appointed by the justice. When a guardian ad litem is appointed by the justice,

he the guardian ad litem must be appointed as follows:

(1) If the minor erserioushyrmentaly-Hlar, incompetent person, or person who has been committed
pursuant to 53-21-127 is a plaintiff, the appointment must be made before the summons is issued:
(al in the case of a minor who is 14 or more years old, upon the appiication of the minor;

(b) in the case of a minor who is less than 14 years old era—serieusly—mentaly—-of, an

incompetent person, or a person who has been committed pursuant to 53-21-127, upon the application

of a relative or friend;
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{c) in apy a case described in subsection {1){a) or {1}{b) in which no application is made, upon the

justice’s own mation.

{2) If the minor ersereuslyrmentaliy-il-or, incompetent person,or person who has been committed

pursuant to 53-21-127 is a defendant, the appeointment must be made at the time that the summons is
returned or before the answer:

{a) in the case of a minor who is 14 or more years old and who applies before the summons is
returned or at the time of the return, upon the application of the minor;

(b} in the case of a minor who is less than 14 years old or—a—serioushy—mentally—il—o+, an

incompetent person, or a person who has been committed pursuant to 53-21-127, upon the application

of a relative or friend or any other party to the action;
(c) in any case described in subsection {2}{a} or (2)(b} in which no application is made, upon the

justice’s own motion.”

Section 4. Section 27-2-401, MCA, is amended to read:
"27-2-401. When person entitled to bring action is under a disability. (1} If a person entitled to

bring an action mentioned in part 2, except 27-2-211(3), is, at the time the cause of action accrues, either

a minor or serigushy-rrentaliy-ilt has been committed pursuant to 53-21-127, the time of the disability is not
a part of the time limit for commencing the action. However, the time limit cannot be extended more than
§ years by the disability of eerieds—mental-illness commitment.

(2) If an action is barred by 27-2-304, any of the heirs, devisees, or creditors who at the time of
the transaction upon which the action might have been founded was were under one of the disabilities
mentioned in subsection (1) may, within 5 years after the cessation of the disability, maintain an action to
recover damages. In the action, the person may recover the sum or the value of the property that tﬁe
person would have received upon the final distribution of the estate if an action had been seasenably

commenced in_a timely manner by the personal representative.

{3) A person may not claim a disability unless it existed when the right of action or entry accrued.
{4) When both disabilities referred to in subsection {1} coexist at the time that the right of action

or entry accrues, the limitation does not attach until both are removed."”

Section 5. Section 27-8-204, MCA, is amended to read:
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~ Services -3- HB 502
°\2|wswn



bbth Legislature HB0602.03

WM

o

(@ NN (o « o B T 2}

11
12
13
14
15
16
17
18
19
20
21
22
23
24
26
26
27
28
29
30

"27-8-204. Declarations concerning administration of trusts and estates. Ary A person interested
as or through an executor, administrator, trustee, guardian, of other fiduciary, creditor, devisee, heir, or
cestui que trust in the administration of a trust or of the estate of a decedent, minar, serioushy-mentaiby-ilt
person committed pursuant to 53-21-127, or insolvent person may have a declaration of rights or legal

relations —respecttheroto:

{1) to ascertain any class of creditors, devisees, heirs, or others;

{2} to direct the executors, administrators, or trustees to do or abstain from doing aay a particular
act in their fiduciary capacity; or
{3) to determine amy a question arising in the administration of the estate or trust, inciuding

questions of construction of wills and other writings.”

Section 6. Section 33-20-121, MCA, is amended to read:

"33-20-121. Prohibited provisions -- limitations on liability. (1) A policy of life insurance may not
be delivered or issued for delivery in this state if it contains a provision:

{a) for a period shorter than that provided by statute within which an action at law or in equity may
be commenced on the policy; or

(b} that excludes or restricts liability for death caused in a certain specified manner or occurring
while the insured has a specified status, except that a policy may contain provisions excluding or restricting
coverage as specified in the policy in the event of death:

{iY as aresult, directly or indirectly, of war, declared or undeclared, or of action by military forces
or of amy an act or hazard of war ar action or of service in the military, naval, or air forces or in civilian

forces auxiliary therete to those military forces or from any cause while a member of military, naval, or air

forces of apy a country at war, declared or undeclared, or of ary a country engaged in military action;
{ii} as a result of aviation e+a#y, air travel, or flight;
{iii} as a result of a specified hazardous occupation or occupations;
{iv) while the insured is a resident outside the continental United States and Canada; or
{v) within 2 years from the date of issue of the policy as a result of suicide, while serieusty

meatally- i committed pursuant to 53-21-127-e+etherwise. If a life insurance policy contains a dependent

rider, the dependent coverage may be continued upon payment of the premium for the dependent rider.

{2) A policy that contains an exclusion or restriction pursuant to subsection {1) must also provide
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that in the event of death under the circumstances to which the exclusion or restriction is applicable, the
insurer will pay an amount not |ess than a reserve determined according to the commissioner’s reserve
vatuation method on the basis of the mortality table and interest rate specified in the policy for the
calculation of nonforfeiture b’enefits {or if the policy does not provide for nonforfeiture benefits, computed
according to a mortality table and interest rate determined by the insurer and specified in the policy) or by
any other mefhod more favorable to the policyholder, with adjustment for indebtedness or dividend credit.

(3) This section does not apply to industriat life insurance, grougp life insurance, disability insurance,
reinsurance, or annuities or to a provision in a life insurance policy relating to disability benefits or to
additional benefits in the event of death by accident or accidental means.

{4} This section does not prohibit a provision that in the opinion of the commissioner is more

favorable to the policyholder than a provision permitted by this section.”

Section 7. Section 37-3-323, MCA, is amended to read:

"37-3-323. Revocation or suspension of license. (1) The department may make an investigation
whenever it is brought to its attention that there is reason to suspect that a person having a license or
certificate to practice medicine in this state:

{a) is mentally or physically unable to safely engage in the practice of medicine, has procured a
Iiéense to practice medicine by fraud or misrepresentation or through mistake, has been declared
incompetent by a court of competent jurisdiction and thersafter has not later been lawfully declared
competent, or has a condition that impairs the person’s intellect or judgment to the extent that it
incapacitates the person for the safe performance of professional duties;

(b} has been guilty of unprofessional conduct;

{c} has practiced medicine with a suspended or revoked license;

(d) has had a license to practice medicine suspended or revoked by any licensing authority for
reasons other than nonpayment of fees; or

(e} while under probation has violated its terms.

{2} The investigation must be for the purpose of determining the probability of the existence of
these conditions or the commission of these offenses and may, upon arder of the board, include requiring
the person to submit to a physical examination or a mental examination, or both, by a physician or

physicians selected by the board if it appears to be in the best interests of the public that this evaluation
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be secured. The board may examine and scrutinize the hospital records and reports of a licensee as part
of the examination, and copies must be released to the board on written request.

{3) If a person holding a license to practice medicine under this chapter is by a final order or
adjudication of a court of competent jurisdiction adjudged to be mentally incompetent‘e;seﬁeuﬁw—menmw

Hor to be addicted to the use of addictive substances, gr to have been committed pursuant to 53-21-127,

the person’s license may be suspended by the board. The suspension continues until the licensee is found
or adjudged by the court to be restored to reason or cured or until the person is discharged as restored to
reason or cured and the person’s professional competence has been preven proved to the satisfaction of

the board."”

Section 8. Section 37-6-311, MCA, is amended to read:

"37-6-311. Refusal or revocation of license -- investigation. (1) After notice and opportunity for
a hearing, the board may deny, revoke, or refuse to renew a license to practice podiatry if the consensus
of the board is that an applicant is not of good moral character or has engaged in unprofessional conduct.

{2) The department may investigate whenever it is brought to its attention that a licensed
podiatrist:

{a) is mentally or physically unable to engage safely in the practice of padiatry;

{b) has procured the license by fraud, misrepresentation, or through error;

{c} has been declared incompetent by a court of competent jurisdiction and thereafter has not later
been lawfuily declared competent;

(d) has a condition that impairs the licensee’s intellect or judgment to the extent that it
incapacitates the licensee in the safe performance of professional duties;

{e) has been found guiity of unprofessional conduct;

(f) has practiced podiatry while the license was suspended or revoked;

{(g) has had the license suspended or reveked by any licensing autharity for reasons other than
nonpayment of fees; or

(h} while under probation has violated its terms,

(3) The investigation must be for the purpose of determining the probability that the alleged
conditions exist or that the alleged offenses were committed. Upon order of the board, the investigation

may include requiring the persen to submit to a physical examination or a mental examination, or both, by
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a physician or physicians selected by the board if it appears to be in the best interest of the public that this
evaluation be secured. The board may examine the hospital records and reports of a licensee as part of the
examination, and copies ehal must be released to the board on written request.

{4) If a person holding a license to practice podiatry under this chapter is by a final order or
adjudication of a court of competent jurisdiction determined to be mentally incompetent, serisusiy-rmentally

H#—or to be addicted to the use of narcotics, or to have been committed pursuant to 53-21-127, the license

may be suspended by the hoard. The suspension continues until the licensee is found by the court to be
restored to reason or cured or until the licensee is discharged as restored to reason or cured and the

licensee's professional competence has been preven proved to the satisfaction of the board.”

Section 9, Section 37-11-321, MCA, is amended to read:

"37-11-321. Refusal to issue or renew license. The board, after due notice and hearing, may
refuse to license any applicant and may refuse to renew, may suspend, may revoke, or may take lesser
disciplinary action on the license of any licensed person who:

{1} is habitually intoxicated or is addicted to the use of narcotic drugs;

(2} has been convicted of violating any state or federal narcotic law, subject to chapter 1, part 2,
of-this-title;

(3) is, in the judgment of the board, guilty of immoral or unprofessional conduct as defined by
board rule;

{4) has been convicted of any crime involving moral turpitude, subject ta chapter 1, part 2,ofthis

(5) is guilty, in the judgment of the beard, of gross negligence in the practice of physical therapy
or practice as an assistant;
(6) has obtained or attempted to ¢btain licensure by fraud or material misrepresentation;

(7) has been desclaredto-be-cariaushy-mentaliy-il committed pursuant to 563-21-127 by a court of

competent jurisdiction and has not been released from treatment commitment and declared not to be

sorieusly-mentallyll require further commitment;

{8) has treated or undertaken to treat ailments of human beings ctherwise than by physical therapy;
(9} is guilty, in the judgment of the board, of conduct unbecoming a person licensed as a physical

therapist or assistant or of conduct detrimental to the best interests of the public; or
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{10) has practiced physical therapy or has practiced as an assistant beyond the scope and limitation

of the person’s training and education.”

‘Section 10. Section 37-12-322, MCA, is amended to read:
"37-12-322. Investigation of complaints. (1} The department may make an investigation whenever
it is brought to its attention that there is reason to suspect that a person licensed to practice chiropractic:

{a) has a mental or physical condition sueh that renders the person s unable to safely engage in

the practice of chiropractic;

(b} has been declared incompetent or seriously—mrontally—H has been committed pursuant to

53-21-127 by a court of competent jurisdiction and thereatter has not later been declared competent or
released from supervisicn;

(c) has procured the license through mistake;

{d} has been guilty of unprofessional conduct;

(e) has practiced chiropractic while the license was suspended or reveked;

(f) has while under probation violated its terms.

(2) The investigation must be for the purpose of determining the probability of the existence of
these conditions or the commission of these offenses and may, upon order of the board, inciude requiring
the person to submit to a physicél or mental examination, or both, by a physician or physicians selected
by the board if it appears to be in the best interests of the public that this evaluation be secured. The board
may examine the hospital records and reports of the licensee as part of the examination, and copies of

these must be released to the board on written request.”

Section 11. Section 41-5-523, MCA, is amended to read:

"41-5-523. Disposition -- sentence to carrectional facility - commitment to department --
placement and evaluation of youth -- restrictions. {1} If a youth is found to be a delinquent youth or a youth
in need of supervision, the youth court may enter its judgment making one or more of the following
dispositions:

(a) retain jurisdiction in a disposition provided under subsection (1)(b) or {1)(d);

(b} piace the youth on probation;

(c) subject to subsections (1){n)(i}, (2}{a), {2}(b}, and (6), sentence a youth to one of the state
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youth correctional facilities established under 52-5-101 and, as part of the sentence, deny the youth
eligibility for release without the express approval of the sentencing judge until the youth reaches 18 years
of age. A youth may not be sentenced to a state youth correctional facility unless the department informs
the judge that space is available for the youth at that facility. The sentencing judge may not place
limitations on the release unless recommended by the youth placement committee.

(d) require a youth found to be delinquent to register as a sex offender pursuant to 46-18-254 and
46-23-506;

(e) place the youth in an in-state residence that ensures that the youth is accountable, provides
for rehabilitation, and protects the public. Before placement, the sentencing judge shall seek and consider
placement recommendations from the youth placement committee. The judge may not place the youth in
an in-state residence unless the department informs the judge that resources are available for placement
of the youth at that residence.

(fi commit the youth to the department. In an order committing a youth to the department;

{i) the court shall determine whether continuation in the youth’s own home would be contrary to
the welfare of the youth and whether reasonable efforts have been made to prevent or eliminate the need
for removal of the youth from the youth’'s home;

(i} in the case of a delinquent youth who is determined by the court to be a serious juvenile
offender, the judge may specify that the youth be placed in a state youth correctional facility if the judge
finds that the placement is necessary for the protection of the public. The court may order the department
to notify the court within 5 working days before the proposed release of a youth from a youth correcticnal
facility. Once a youth is committed to the department for placement in a state youth correctional facility,
the department is responsible for determining an appropriate date of release into an appropriate placement.

{g) order restitution by the youth or the youth’s parents;

(h) impose a fine as authorized by law if the violation alieged would constitute a criminal offense
if committed by an adult;

(i} require the performance of community service;

(i} require the youth, the youth’s parents or guardians, or the persons having legal custody of the
youth to receive counseling services;

(k) require the medical and psychological evaluation of the youth, the youth’s parents or guardians,

or the persons having legal custody of the youth;
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{l) require the parents, guardians, or other persons having iegal custody of the youth to furnish
services the court may designate;

(m) order further care, treatment, evaluation, or relief that the court considers beneficial to the
youth and the community and that does not obligate funding from the department for services cutside the
state of Montana without the department's approval, except that a youth may not be placed by a youth
court in a residential treatment facility as defined in 50-6-101. Only the department may, pursuant to
subsection (1){f), place a yauth in a residential treatment facility.

{(n} commit the youth to a mental health facility if, based upon the testimony of a professional

person as defined in 53-21-102, the court finds that the youth is serieushy—mentathyiH suffering from a

mental disorder_and requires commitment as defined in 53-21-102. The youth is entitled to all rights

provided by 53-21-114 through 53-21-119.

(i) A youth agj

determined to

be suffering from a mental disorder and requiring_commitment may not be committed or sentenced to a

state youth correctional facility.

{ii) A youth adjudicatedto-be-mentally-il-orseriously-mentally-ill determined to be suffering from

a mental disorder and requiring commitment after placement in or sentencing to a state youth correctional

facility must be moved to a more appropriate placement in response to the youth’'s mental health needs and
consistent with the disposition alternatives available in 53-21-127.

{o) place the youth under home arrest as provided in Titie 46, chapter 18, part 10,

{2} When a youth is committed to the department, the department shall determine the appropriate
placement and rehabilitation program for the youth after considering the recommendations made under
41-5-527 by the youth placement committee. Placement is subject to the following limitations:

{a) A youth in need of supervision or adjudicated delinquent for commission of an act that would
nat be a criminal offense if committed by an adult may not be placed in a state youth carrectional facility.

{b} A youth may not be held in a state youth correctional facility for a period of time in excess of
the maximum period of imprisonment that could be imposed on an adult convicted of the offense or
offenses that brought the youth under the jurisdiction of the yauth court. This section does not fimit the
power of the department to enter into an aftercare agreement with the youth pursuant to 52-5-126.

{c) A youth may not be placed in or transferred to a penal institution or other facility used for the

execution of sentence of aduits convicted of crimes,
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(3) A youth placed in a state youth correctional facility or other facility or program operated by the
department or who signs an aftercare agreement under 52-5-126 must be supervised by the department.
A youth who is placed in any other placement by the department, the youth court, or the youth court’s
juveniie probation officer must be supervised by the probation officer of the youth court having jurisdiction
over the youth under 41-5-205 whether or not the youth is cammitted to the department. Supervision by
the youth probation officer includes but is not limited to:

{a) submitting information and documentation necessary for the person, committee, or team that
is making the placement recommendation to determine an appropriate placement for the youth;

{b) securing approval for payment of special education costs from the youth’s school district of
residence or the office of public instruction, as required in Title 20, chapter 7, part 4;

{c} submitting an application to a facility in which the youth may be placed; and

{d) case management of the youth.

{4) The youth court may order a youth to receive a medical or psychological evaluation-at any time
prior to final disposition if the youth waives the youth’s constitutional rights in the manner provided for in
41-5-303. The county determined by the court as the residence of the youth is responsible for the cost of
the evaluation, except as provided in subsection {b). A county may contract with the department or other
public or private agencies to obtain evaluation services ordered by the court.

() The youth court shail determine the financial ability of the youth’s parents to pay the cost of
an evaluation ordered by the court under subsection (4). If they are financially able, the court shall order
the youth’s parents to pay all or part of the cost of the evaluation.

{6) The youth court may not order placement or evaluation of a youth at a state youth correctional
facility unless the youth is found to be a delinquent youth or is alleged to have committed an offense that
is transferable to criminal court under 41-5-208.

{7) An evaluation of a youth may not be performed at the Montana state hospital uniess the youth
is transferred to the district court under 41-5-206, 41-5-208, or 41-5-1105.

(8) An order of the court may be modified at any time. In the case of a youth committed to the
department, an order pertaining to the youth may be modified only upon notice to the department and
subsequent hearing.

{9) Whenever the court commits a youth to the department, it shall transmit with the dispositional

judgment copies of medical reports, social history material, education records, and any other clinical,
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predisposition, or other reports and information pertinent to the care and treatment of the youth,

{10} if a youth is committed to the departrﬁem, the court shall examine the financial ability of the
youth’'s parents or guardians to pay a contribution covering all or part of the costs for the care,
commitment, and treatment of the youth, including the costs of necessary medical, dental, and other health
care.

(t1) If the court determines that the youth's parents or guardians are financially able tp pay a
contribution as provided in subsection (10), the court shall order the youth’s parents or guardians to pay
an amount based on the uniform child support guidelines adopted by the department of public health and
human services pursuant to 40-5-209.

{12) (a) Except as pravided in subsection {12)(b), contributions ordered under this section and each
modification of an existing order are enforceable by immediate or delinquency income withholding, or both,
under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with this section is
nevertheless subject to withholding for the payment of the contribution without need for an amendment
of the support order or for any further action by the court.

(b} A caurt-ordered exception from contributions under this section must be in writing and be
included in the order. An exception from the immediate income withholding requirement may be granted
if the court finds there is:

(i) good cause not to require immediate income withholding; or

(i) an alternative arrangement between the department and the person who is ordered to pay
contributions.

{c) A finding of good cause nat to require immediate income withholding must, at 2 minimum, be
based upon:

(i} a written determination and explanation by the court of the reasons why the implementation of
immediate income withholding is not in the best interests of the youth; and

(i} proot of timely payment of previously ordered support in cases involving modification of
contributions ordered under this section.

{d) An alternative arrangement must:

(i) provide sufficient security to ensure compliance with the arrangement;

{ii) be in writing and be signed by a representative of the department and the person required to

make contributions; and
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(iii) if approved by the court, be entered into the record of the proceeding.

. {13) Upon a showing of a change in the financiat ability of the youth’s parents or guardians to pay,
the court may modify its order for the payment of contributions required under subsection {11},

(14) (a) If the court orders the payment of contributions under this section, the department shall
apply to the department of public health and human services for support enforcement services pursuant
to Title IV-D of the Social Security Act.

(b) The department of public health and human services may collect and enforce a contribution
order under this section by any means available under law, including the remedies provided for in Title 40,

chapter b, parts 2 and 4."

Section 12. Section 46-14-206, MCA, is amended to read:

"46-14-206. Report of examination. {1) A report of the examination must include the following:
(a) a description of the nature of the examination;

(b) a diagnosis of the mental condition of the defendant, including an opinion as to whether the

defendant is-secausly-mentally-ill-as-defined-in-b3-21-102 suffers from_a mental disorder and may require

commitment; or is seriously deveiopmentally disabled, as defined in 53-20-102;

{c} if the defendant suffers from a mental disease or defect, an opinion as to the defendant’s
capacity to understand the proceedings against the defendant and to assistin the defendant’s own defense;

{d) when directed hy the court, an opinion as to the capacity of the defendant to have a particular
state of mind that is an element of the offense charged; and

(e} when directed by the court, an opinion as to the capacity of the defendant, because of a mental
disease or defect, to appreciate the criminality of the defendant’s behavior or to conform the defendant’s
behavior to the requirement of the law.

{2) If the examination cannot be conducted by reason of the unwillingness of the defendant to
participate in the examination, the report must state that fact and must include, if possible, an opinion as

to whether the unwillingness of the defendant was the result of mental disease or defect."

Section 13. Section 53-20-112, MCA, is amended to read:
"53-20-112. Procedural rights. (1} A respondent has all the rights accorded to a person subject

to involuntary commitment proceedings under the laws of this state relating to involuntary commitment of
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the-serioushy-mentaly—ill a person who suffers from a mental disorder and who requires commitment, as

provided in 53-21-115 through 53-21-118.

{2} In addition, the parents or guardian of a respondent have the right to:

{a) be present at any hearing held pursuant to this part;

{b) be represented by counsel in any hearing;

{c) offer evidence and cross-examine witnesses in any hearing; and

{d) have the respondent examined by a professional of their choice when a professicnal is
reasonably available, unless the person se chosen is objected to by the respondent or by a responsible

person appointed by the court.”

Section 14. Section 53-21-101, MCA, is amended to read;
"53-21-101. Purpose. The purpose of this part is to:
{1} secure for each person who may be sexeush—mentaliyillor suffering from a mental disorder

&6k and requiring commitment the care and treatment as—will-be suited to the needs of the person and to

s gnsure that sueh the care and treatment are skillfully and humanely administered with full respect
for the person’s dignity and personal integrity:

{2} accomplish this goal whenever possible in a community-based setting;

{3) accomplish this geal in an institutionalized setting only when less restrictive alternatives are
unavailable or inadequate and only when a person is se-mentally-ill-as—te—+equire—inrstiutionalized—oare

suffering from a mental disorder and requires cornmitment; and

{4) asewre ensure that due process of law is accorded any person coming under the provisions of

this part.”

Section 15. Section 53-21-102, MCA, is amended to read:

"63-21-102. (Temporary] Definitions. As used in this part, the following definitions apply:

{1} "Board” or "mental disabilities board of visitors” means the mental disabilities board of visitors
created by 2-15-211.

{2) "Court” means any district court of the state of Montana.

{3) "Department” means the department of public health and human services provided for in

2-15-2201.
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(4) "Emergency situation” means a situation in which any person is in imminent danger of death
or serious bodily harm from the activity of a person who appears to be seriously mentally ill.

(5) "Friend of respondent” means any person willing and able to assist @ mentaily ill person, a
person alleged to be mentally ill, a seriously mentally ill person, or a person alleged to he seriously mentally
ill in dealing with legal proceedings, including consultation with legal counsel and others. The friend of
respondent may be the next of kin, the person’s conservator or legal guardian, ifl any, a representative of
a charitable or religious organization, or any other person appointed by the court to perform the functions
of a friend of respondent set out in this part. Only one person may at any one time be the friend of
respondent within the meaning of this part. In appointing a friend of respondent, the court shall consider
the preference of the respondent. The court may at any time, for good cause shown, change its designation
of the friend of respondent.

(6) "Mental disorder” means any organic, mental, or emotional impairment which has substantial
adverse effects on an individual’s cognitive or volitional functions. The term does not include:

(a} addiction to drugs or alcohal; or

(b} drug or alcohol intoxication.

{7) "Mental health facility” or "facility” means a public hospital or a licensed private hospital which
is equipped and staffed to provide treatment for persons with mental disorders or a community mental
health center or any mental health clinic or treatment center approved by the department. A correctional
institution or facility or jail is not a mental health facility within the meaning of this part.

(8) "Mentally ill" means suffering from a mental disorder which has not resuited in self-inflicted
injury or injury to others or the imminent threat of injury but which:

(a) has resulted in behavior that creates serious difficulty in protecting the person'’s life or health
even with the available assistance of family, friends, or others;

(b} is treatable, with a reasonable prospect of success and consistent with the least restrictive
course of treatment as provided in 53-21-127(3), at or through the facility to which the person is to be
committed; |

{c} has deprived the person ot the capacity to make an informed decision concerning treatment;

{d) has resulted in the person’s refusing or being unable to consent to voluntary admission for
treatment; and

(e) poses a significant risk of the person’s becoming seriously mentally ill or will, if untreated,
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predictabiy result in further serious deterioration in the mental condition of the person. Predictability may
be established by the patient’s medical history.

(9) "Next of kin" includes but is not limited to the spouse, parents, adult children, and adult
brothers and sisters of a person.

(10) "Patient” means a person committed by the court for treatment for any period of time or who
is voluntarily admitted for treatment for any period of time,

(11} "Peace officer" means any sheritf, deputy sheriff, marshal, policeman, or other peace officer.

{12} "Professional person” means:

{a) a medical doctor; or

{b) a person who has been certified, as provided for in 53-21-106, by the department.

{13) "Reasonable medical certainty” means reasonable certainty as judged by the standards of a
professional person.

“(14) "Respondent” means a person alleged in a petition filed pursuant to this part to be mentally
ill or seriously mentally ill.

(16) “"Seriously mentally ill" means suffering from a mental disorder which has resulted in
self-inflicted injury ar injury to others or the imminent threat of injury or which has deprived the person
afflicted of the ability to protect the person’s life or health. For this purpose, injury means physical injury.
A person may not be involuntarily committed to a mental health facility or detained for evaluation and
treatment because the person is an epileptic or is mentally deficient, mentally retarded, senile, or suffering
from a mental disorder unless the condition causes the person to be seriously mentally ili within the
meaning of this part.

{16} "State hospital" means the Montana state hospital. (Terminates July 1, 1997--sec. 1, Ch. 541,
L. 1989

53-21-102, (Effective July 1, 1997) Definitions. As used in this part, the follawing definitions
apply:

{1} "Board" or "mental disabilities board of visitors" means the mental disabilities board of visitors
created by 2-15-211.

(2} "Commitment” means an order by a court requiring an individual to receive treatment for a

mental disorder.

243} "Court” means any district court of the state of Montana.

{Legislative

" Services - 16 - HB 502
Y BJWSIGH



55th Legislature HB0502.03

—

O W o N O o s WM

{3}{4) "Department” means the department of public health and human services provided for in
2-15-2201.

{4}(B) "Emergency situation” means a situation in which any person is in imminent danger of death
or serious bodily harm from the activity of a person who appears to be seroushymentaly-ili suffering from
a mental disorder and appears to reguire commitment.

b4{8) "Friend of respandent” means any person willing and able to assist a sereushy—rentaliy—il

person suffering from a mental disorder and requiring commitment or person alleged to be serisushyrmontaily

# suffering from a mental disorder and requiring commitment in dealing with legal proceedings, including
consultation with legal counsel and others. The friend of respondent may be the next of kin, the person’s
conservator or legal guardian, if any, representatives of a charitable or religious organization, or any other
person appointed by the court to perform the functions of a friend of respondent set out in this part. Only
one person may at any one time be the friend of respondent within the meaning of this part. In appointing
a friend of respondent, the court shall consider the preference of the respondent. The court may at any
time, for good cause shaewa, change its designation of the friend of respondent.

{8H{7) "Mental disorder” means any arganic, mental, or emotional impairment whish that has
substantial adverse effects on an individual’'s cognitive or volitional functions. The term does not include:

{(a} addiction to drugs or alcohol; ef

{by drug or alcohol intoxication;

(c) mental retardation; or

{d} epilepsy.

M8} "Mental health facility” or "facility” means a public hospital or a licensed private hospital

whish that is equipped and staffed to provide treatment for persons with mental disorders or a community
mental heaith center or any mental health clinic or treatment center approved by the department. A
correctional institution or facility or jail is not a mental health facility within the meaning of this part.

{849) "Next of kin" includes but is not limited to the spouse, parents, adult children, and adult
brothers and sisters of a person.

{94{10) "Patient" means a persan committed by the court for treatment for any period of time or
who is voluntarily admitted for treatment for any pericd of time.

H0}11) "Peace officer” means any sheriff, deputy sheritf, marshal, peticesnan police officer, or

other peace officer.
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H4H(12) "Professional person” means:

(a) a medical doctor; or

(b} a person whe has been certified, as provided for in 53-21-106, by the department.

++24(13) "Reasonable medical certainty” means reasonable certainty as judged by the standards
of a professional person.

+31(14) "Respondent” means a person alleged in a petition filed pursuant to this part to be

mm*mmw suffering from a mental disorder and requiring commitment,

(15) "State hospital" means the Montana state hospital.”

Section 16. Section 53-21-112, MCA, is amended to read:
"53-21-112. Voluntary admission of minors. (1) Notwithstanding any other provision of law, a

miror-who-is-1-6-years-of-age-or-older a parent or quardian of a minor may consent to feseive mental health

services to be rendered to the minor by:

(a) a facility thatis—hota-state-institution; of
{b) a person licensed in_this state to practice medicine; or psychology

{c) a mental health professional licensed in this state.

{2} A minor who is at least 16 years of age may, without the consent of a parent or guardian,

consent to receive mental health services from those facilities or persons listed in subsection {1).

23] Except as provided by this section, the provisions of 53-21-111 apply to the veluntary
admission of a minor to a mental health facility but not to the state hospital.

{3}4{4) Except as provided by this subsection, voluntary admission of a minor to a mental health
facility for an inpatient course of treatment shal-be js for the same period of time as that for an adult. A

minor voluntarily admitted shall-have with consent of the minor’'s parent or guardian has the right to be
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released within & days of his a request by the parent or guardian as pravided in 53-21-111(3}. The A minor

himsel who has been admitted without consent by a parent or guardian, pursuant to subsection (2), may

also make edab a request and also has the right to be released within 5 days as provided in 53-21-111(3).

Unless there has been a periodic review and a voluntary readmission consented to by the parent or quardian

in the case of a minecr patient and-his—counsel or consented to by the minor alone in the case of a minor

patient who is at least 16 years of age, voluntary admission terminates at the expiration of 1 year. Counsel

shalt must be appointed for the minor at the minor's request or at any time ke that the minor is faced with

potential legal proceedings.

Section 17. Section 53-21-115, MCA,, is amended to read:

"53-21-115. {Temporary] Procedural rights. in addition to any other rights whieh that may be
guaranteed by the constitution of the United States and of this state, by the laws of this state, or by this
part, any person who is involuntarily detained or against whom a petition is filed pursuant to this part has
the following rights:

(1) the right to notice reasonably in advance of any hearing or other court proceeding concerning
hi the person;

(2) the right to know, in advance of any hearing, the names and addresses of any witnesses who
will testify in support of the petition;

{3) the right to know, before a hearing, the names and addresses of any witnesses who will testify

in support of a pstition;

{31(4) the right in any hearing 1o be present, to offer evidence, and to present witnesses in any
proceeding concerning him the persan;
445] the right in any hearing to cross-examine witnesses;

{6}+6) the right to be represented by counsel;
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{61(7) the right to remain silent;

{#(8) therightin any hearing 1o be proceeded against according to the rules of evidence applicable
to civil matters generally;

£8}(9) the right to view and copy all petitions on fi_le with the court concerning kirs the person;

{93(10) the right to be examined by a professional person of his the person’s choice when such a
professional person is willing and reasonably available;

10}{11) the right to be dressed in k& the person’s own clothes at any hearing heid pursuant to this
part, and

H41{12) the right to refuse any but lifesaving medication for up to 24 hours prior to any hearing
held pursuant to this part. (Terminates July 1, 1997--sec. 1, Ch. b41, L. 1989.)

53-21-115. (Effective July 1, 1997) Procedural rights. In addition to any other rights whieh that
may be guaranteed by the constitution of the United States and of this state, by the laws of this state, or
by this part, any person who is involuntarily detained or against whom a petition is filed pursuant to this
part has the following rights:

{1) the right to notice reasonably in advance of any hearing or other court proceeding concerning
him the person;

{2) the right in any hearing to be present, to offer evidence, and to present witnesses in any
proceeding concerning & the person;

{3) theright to know, before a hearing, the names and addresses of any witnesses who will testify

in_support of a petition;

3+{4) the right in any hearing to cross-examine witnesses;

45} the right to be represented by counsel;

+4{6] the right to remain silent;

{6}(7) therightin any hearing to be proceeded against according to the rules of evidence applicable
to civil matters generally;

+#{8) the right to view and copy all petitions on file with the court concerning hiss the person;

£8}+9) the right to be examined by a professional person of his the person’s choice when such the
professional person is willing and reasconably available;

£84{10) the right to be dressed in bis the person’s own clothes at any hearing held pursuant to this
part; and
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#6411} the right to refuse any but lifesaving medication for up to 24 hours prior to any hearing
held pursuant to this part; AND

(12) THE RIGHT TO VOLUNTARILY TAKE NECESSARY MEDICATIONS PRICR TO ANY HEARING

PURSUANT TO THIS PART.”

Section 1B. Section 53-21-116, MCA, is amended to read:

"53-21-116. (Temporary) Right to be present at hearing or trial -- appointment of counsel. The
person alleged to be mentally ill or seriously mentally ill has the right to be present at any hearing or trial.
If he has no attorney, the judge shall appoint one to represent him at either the hearing or the trial, or both,
who shall be compensated from the public funds of the county where the respondent resides. (Terminates
July 1, 1997--sec. 1, Ch. 541, L. 1989.)

53-21-116. (Effective July 1, 1997} Right to be present at hearing or trial -- appointment of

counsel. The person alleged to be serieush—mentally—ill suffering from a mental disorder and _requiring

commitment has the right to be present at any hearing or trial. If he the person has no attorney, the judge
shall appoint one to represent him the person at either the hearing or the trial, or both, who ghall must be

compensated from the public funds of the county where the respondent resides.”

Section 19. Section 53-21-121, MCA, is amended to read:

"53-21-121. {Temporary) Petition for commitment -- contents of -- notice of. (1) The county
attorney, upon the written request of any person having direct knowledge ot the facts, may file a petition
with the court:

(a} alleging that there is a person within the county who is seriously mentally il and requesting that
the person be committed to a mental health facility for a period of no more than 3 months; or

{b) alleging that there is a person within the county who is mentally ill and requesting that the
person be committed to a mental health facility for a period of no more than 30 days.

{2) The petition shall contain:

{(a) the name and address of the person reguesting the petition and his interest in the case;

{b} the name of the respondent and, if known, the address, age, sex, marital status, and
occupation of the respondent;

(c) the purported facts supporting the allegation of mental iliness;
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(d) the name and address of every person known or believed to be legally responsible for the care,
support, and maintenance of the person for whom evaluation is sought;

(e} the name and address of the person’s next of kin to the extent known to the county attorney
and the person requesting the petition;

(f} the name and address of any person whom the county attorney believes might be wiiling and
able to be appointed as friend of respondent;

(g} the name, address, and telephone number of the attorney, if any, who has most recently
represented the person for whom evaluation is sought; if there is no attorney, there shall be a statement
as to whether to the best knowledge of the persan requesting the petition the person for whom evaluation
is sought is indigent and therefore unable to afford the services of an attorney; and

(h} a statement of the rights of the respondent which shall be in conspicuous print and identified
hy a suitable heading.

{3) Notice of the petition shall be hand-delivered to the respondent and to his counsel on or before
the initial appearance of the respondent before the judge or justice of the peace. Notice of the petition and
the order setting the date and time of the hearing and the names of the respondent’s counsel, professional
person, and friend of respondent shall be hand-delivered or mailed to the persen or persons legally
responsible for care, support, and maintenance of the respondent, the next of kin identified in the petition,
and any other person identified by the county attorney as a possible friend of respondent other than the
one named as the friend of respondent. The notice may provide, cther than as to the respondent and his
counsel, that no further natice will be giveh unless written request is filed with the clerk of court.
{Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989.)

53-21-121. (Effective July 1, 1997} Petition for c_:ommitment -- cantents of -- notice of. {1) The

county attorney, upon the written request of any person HAVING DIRECT KNOWLEDGE OF THE FACTS,

may file a petition with the court alleging that there is a person within the county who is sereusiymentally

rmenths sutfering from a mental disorder and who requires commitment pursuant_to this chapter.

(2) The petition shall must contain:

(a) - the name and address of the person requesting the petition and kis the person’s interest in the

case;
(b} the name of the respondent and, if known, the address, age, sex, marital status, and
(L;gisl_aﬂve
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occupation of the respondent;

{c) the purported facts supporting the allegation of mental #ness disorder, a statement of the

disposition sought pursuant to 53-21-127{2), and the need for commitment;

(d) the name and address of every person known or believed to be legally responsible for the care,
support, and maintenance of the perser respondent for whom evaluation is sought;

(e) the name and address of the persens respondent’s next of kin to the extent known to the
county attorney and the person requesting the petition;

{f) the name and address of any person whom the county attorney believes might be willing and
able to be appointed as friend of respondent;

{g) the name, address, and telepheone number of the attorney, if any, who has most recently
represented the persen respondent for whom evaluation is sought; if there is no attorney, there skat must
be a statement as to whether to the best knowledge of the person requesting the petition the paerser
respondent for wham evaluation is sought is indigent and therefere unable to afford the services of an
attorney; and

{h} a statement of the rights of the respondent, which skalt must be in conspicuous print and
identified by a suitable heading.

{3} Notice of the petition shall must be hand-delivered to the respondent and to his the
respondent’s counsel on or before the initial appearance of the respondent before the judge or justice of

the peace. THE RESPONDENT'S COUNSEL SHALL MEET WITH THE RESPONDENT, EXPLAIN THE

SUBSTANCE OF THE PETITION, AND EXPLAIN THE PROBABLE COQURSE OF THE PROCEEDINGS. Notice

of the petition and the order setting the date and time of the hearing and the names of the respondent’s
counsel, professional person, and friend of respondent shalt must be hand-delivered or mailed to the person
or persons legally responsible for care, support, and mairntenance of the respondent, the next of kin
identified in the petition, and any cther person identified by the county attorney as a possible friend of
respondent other than the one named as the friend of respondent. The notice may provide, other than as

to the respondent and his the respondent’s counsel, that no further notice will be given unless written

request is filed with the clerk of court.”

SECTION 20. SECTION 53-21-122, MCA, IS AMENDED TO READ:

"53-21-122. ({Temporary) Patition for commitment -- filing of -- initial hearing on. (1) The petition
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shall be filed with the clerk of court who shall immediately notify the judge.

(2) {(a) If a judge is available, he shall consider the petition, and if he finds no probable cause, it
shall be dismissed.

(b) (i) If the judge finds probahle cause, counsel shall be immediately appointed for the respondent,
and the respondent shall be brought forthwith before the court with his counsel. The respendent shall be
advised of his constitutionat rights, his rights under this part, and the substantive effect of the petition. The
respondent may at this appearance object to the finding of probable cause for filing the petition.

(i) The judge shall:

(A) éppo‘tnt a professional person;

(B) appoint a friend of respondent; and

(C) set a date and time for the hearing on the petition, which may not exceed 5 days, including
weekends and holidays, un'ess the fifth day falls upon a weekend or holiday and unless additional time is
requested on behalf of the respondent.

{iii) The desires of the respondent shali be taken into consideration in the appointment of the friend
of respondent and in the confirmation of the appointment of the attorney.

(3) If ajudge is not available in the county, the clerk shall notify a resident judge by telephone and
read the petition to him. If the judge finds no probable cause, the petition shall be dismissed. If the judge
finds probable cause, he shall cause the clerk to issue an order appointing counsel and a professional
person and setting a date and time for the hearing on the petition, which may not exceed 5 days, including
weekends and holidays, unless the fifth day falls upon a weekend or holiday and unless additional time is
requested on behalf of the respondent. The aorder shall also direct that the respondent be brought forthwith
before a justice of the peace with his counsel to be advised of his constitutional rights, his rights under this
part, and the contents of the clerk’s order, as well as to furnish him with a copy. The justice of the peace
shall ascertain the desires of the respondent with respect to the appointment of his counsel, and this shall
be immediately communicated to the resident judge. The resident judge may appoint other counsei, may
confer with respondent’s counsel and the county attorney in order to appoint a friend of respondent, and
may do all things necessary through the clerk of court by telephone as if the resident judge were perscnally
present. {Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989.) |

53-21-122. (Effective July 1, 1997] Petition for commitment -- filing of -- initial hearing on. (1)

The petition &halt must be filed with the clerk of court who shall immediately notify the judge.
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(2) If a judge is available, ke the judae shall consider the petition, and if ke the judge finds no
probable cause, it ehaHt must be dismissed. If the judge finds prabable cause, counsel ghall must be
immediately appointed for the respondent, and the respondent ebal must be braught ferthwith before the

court with his the respondent’s counsel. The respondent shalt must be advised of his the respondent’s

constitutional rights, kie the respondent’s rights under this part, and the substantive effect of the petition.

The respondent may at this appearance object to the finding of probable cause for filing the petition. The
judge shali appoint a professional person and a friend of respondent and set a date and time for the hearing

on the petition—whish that may not be on the same day as the initial appearance and that may not exceed

5 days, including weekends and holidays, unless the fifth day falls upon a weekend or holiday and unless
additional time is requested on behalf of the respondent. The desires of the respondent shall must be taken
into cansideration in the appointment of the friend of respandent and in the confirmation of the appointment
of the attorney.

{3} If ajudge is not available in the county, the clerk shall notify a resident judge by telephone and
shall read the petition to kim the judge. If the judge finds no probable cause, the petition shalt must be
dismissed. If the judge finds probable cause, ke the judge shall cause the clerk to issue an order appointing
counsel and a professional person and setting a date and time for the hearing on the petition,—which that
may not be on the same day as the initial appearance and that may not exceed 5 days, including weekends
and holidays, unless the fifth day falls upon a weekend or holiday and unless additional time is requested
on behalf of the respondent. The order shall must also direct that the respondent be brought ferthwith

before a justice of the peace with his the respondent’s counsel to be advised of his the respondent’s

constitutional rights, kis the respondent’s rights under this part, and the contents of the clerk’s order, as

well as to furnish him the respondent with a copy. The justice of the peace shall ascertain the desires of

the respondent with respect to the appointment of his counsel, and this shall information must be

immediately communicated to the resident judge. The resident judge may appoint other counsel, may confer
with respondent’s counsel and the county attorney in order 10 appoint a friend of respondent, and may do
all things necessary through the clerk of court by telephone as if the resident judge were personally

present."”

Section 21. Section 53-21-123, MCA, is amended to read:
"53-21-123. (Temporary) Examination of respondent following initial hearing -- recommendation
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of professional person. {1} Following the initial hearing, whether before a judge or justice of the peace, the
respondent shal must be examined by the professional person without unreasonabie delay. The examination
may not exceed a period of 4 hours. The professional person shall immediately notify the county attorney
of his the findings in person or by phone and shall make a written report of kis the examination toc the

court; with copies to the respondent’'s attorney and the county attorney. If the professional person

recormmends commitment, the professional person’s written report must contain a staterment of the

nrofessionat person’s recommendations to the court for disposition under 53-21-127{2}.

(2) The following action shall must be taken based on the professional person’s findings:

{a) If hathe professional personrecommends dismissal, he the professional person shall additionally

notify counsel and the respandent, if e the respondent has been detained, shall must be released and the
petition dismissed. However, the county attorney may, upon good cause shown, request the court to order
an additional, but no more than one, examination by a different professional person for a period of no more
than 4 hours.

{b) 1f ke the court finds that commitment proceedings shouid continue, the hearing shalt must he
held as scheduled.

(3} The court may not order further evaluation pending the hearing unless sound medical reasons
require additionat time for a complete evaluation. Such The reasons shau must be set forth in the order,
along with the amount of additional time needed. {Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989.)

53-21-123. (Effective July 1, 1997) Examination of respondent following initial hearing --
recommendation of professional person. (1} Following the initial hearing, whether before a judge or justice
of the peace, the respondent shall must be examined by the professional person without unreasonable
delay. The examination may not exceed a period of 4 hours. The professional person shall immediately
notify the county attarney of his the findings in person or by phane and shall make a written report of his
the examination to the court, with copies to the respondent’s attorney and the county attorney. If the

professional person recommends commitment, the professional person’s written report must contain a

statement of the professional person's recommendations to the court for disposition under 53-21-127(2).

{2) The following action sha# must be taken based on the professional person’s findings:
(a) If hethe professional person recommends dismissal, he the professional person shall additionally
natify counsel and the respondent shall must be released and the petition dismissed. However, the county

attorney may, upon good cause shown, request the court to order an additional, but no more than one,
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examination by a different professional person for a period of no more than 4 hours.

{b) If ke the court finds that commitment proceedings should continue, the hearing sha# must be
held as scheduled.

(3} The court may not order further evaluation pending the hearing unless sound medical reasons
require additional time for a complete evaluation. Sueh The reasons shal must be set forth in the order,

along with the amount of additional time needed."

Section 22. Section 53-21-126, MCA, is amended to read:

"53-21-126. (Temporary) Trial or hearing on petition, {1) The respondent shall be present unless
his presence has been waived as provided in 53-21-119(2), and he shall be represented by counsel at all
stages of the trial. The trial shall be limited to the determination of whether or not the respondent is
mentally ilt or seriously mentally ill within the meaning set forth in this part.

{2) The standard of proof in any hearing held pursuant to this section is proof beyond a reasonable
doubt with respect to any physical facts or evidence and clear and convincing evidence as to all other
matters, except that mental disorders shall be evidenced to a reasonable medical certainty. Imminent threat
of self-inflicted injury or injury to others shall be evidenced by overt acts, sufficiently recent in time as to
be material and relevant as to the respondent’s present condition.

(3) The professional person appointed by the court shall be present for the trial and subject to
cross-examination. The trial shali be governed by the Montana Rules of Civil Procedure except that, if tried
by a jury, at least two-thirds of the jurors must concur on a finding that the respondent is seriously mentally
ill. The written report of the professional person that indicates the professional person’s diagnosis may be
attached 1o the petition, but any matter otherwise inadmissible, such as hearsay matter, is not admissible
merely because it is contained in the report. The court may order the trial closed to the public for the
protection of the respondent.

{4} The professional person may testify as to the ultimate issue of whether the respondent is
mentally ill or seriously mentally ill. Testimony from a professional person or others must be received on
each element of the definition of mentally ill or seriously mentally ill as those terms are defined in
53-21-102.,

{5) The court, upon the showing of good cause and when it is in the best interests of the

respondent, may order a change of venue. (Terminates July 1, 1927--sec. 1, Ch. 541, L. 1889.)
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53-21-126. (Effective July 1, 1997} Trial or hearing on petition. (1) The respondent shal must be

present unless his the respondent’s presence has been waived as provided in 53-21-119(2), and ke the

respondent shalt must be represented by counsel at all stages of the trial. The trial shalt must be limited to

the determination of whether or not the respondent is ssroushrrantalby—ilwithin-the-meaning-setiorth-in

this—part suffering from a mental disorder and requires commitment. At the trial, the court shall consider

all the facts relevant to the issues of whether the respondent is suffering from a mental disorder. [f the

court determines that the respondent is suffering from a mental disorder, the court shall then determine

whether the respondent requires commitment. In determining whether the respondent requires commitment,

the court shall consider the following:

(a) whether the respondent, because of a mental discrder, is substantiaily unable to provide for the

respondent’s own basic needs—such-as OF food, clothing, shelter, health, or safety:

{b} whether the respondent has recently, because of a mental disorder and through an act or_an

omission, caused self-injury or injury to others;

{¢} whether, because of a mental disorder, there is an imminent threat of injury to the respondent

or 1o others because of the respondent’s acts or omissions; and

(d) _whether the respondent’s mental disorder, as demonstrated by the respondent’s recent acts

or omissions, will, if untreated, predictably result in deterigration of the respondent’s mentai condition to

the point at which the respondent will become a danger to self or to others or will be unabie to provide for

the respondent’s own basic needssueh-as OF food, clothing, shelter, health, or safety. Predictability may

be established by the respondent’'s RELEVANT medical history.

(2) The standard of proof in asy a hearing held pursuant to this section is proof beyond a
reasonable doubt with respect to any physical facts or evidence and clear and convincing evidence as to

all other matters—excepi-that, However, the respondent’s mental disordars-shall-be-oavidenced disorder

must be proved to a reasonable medical certainty. Imminent threat of self-inflicted injury or injury to others
shall-bo-evidenced must be proved by overt acts or omissions, sufficiently recent in time as to be material
and relevant as to the respondent’s present condition.

(3) The professional person appointed by the court shall must be present for the trial and subject
to cross-examination. The trial shall-be is governed by the Montana Rules of Civil Pracedure exceptthat,

#. _However, if the issues are tried by a jury, at least two-thirds of the jurors must shall concur on a finding

that the respondent is sereushy-mentally-#l suffering from a mental disorder and requires commitment. The
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written report of the professional person that indicates the professional person’s diagnosis may be attached
to the petition, but any matter otherwise inadmissible, such as hearsay matter, is not admissible merely
because it is contained in the report. The court may order the trial closed to the public for the protection
of the respondent.

{4) The professional person may testify as to the ultimate issue of whether the respondent is

soriously—mentaliy—#H suffering from a mental disorder and requires commitment. This testimony is

insufficient unless accompanied by evidence from the professional person or others that:

(a) the respondent, because of a mental disorder, is substantially unable to provide for the

respondent’s own basic needs—such-as OF food, clothing, shelter, health, or safety:

(b) the respondent has recently, because of a mental disorder and through an act or an omission,

caused self-injury or injury to others;

(c] because of a mental disorder, there is an imminent threat of injury to the respondent or to

others because of the respondent’s acts or omissions; or

{d) (i) the respondent’s mental disorder:

{A) bhas resulted in bebavior RECENT ACTS, OMISSIONS, OR BEHAVIORS that eteates CREATE
ditficulty in protecting the respondent’s life or health;

{B} is treatable, with a reasonable progpect of success; '

{C) has resulted in the respondent’s refusing or being unable to consent to voluntary admission for

treatment; and

(i) will, if untreated, predictably result in deterioration of the respondent’'s mental condition to the

point at which the respondent will become a danger to self or 1o others or will be unable to provide for the

respondent’s own basic needs—sush-as OF food, clothing, shelter, health, or safety. Predictability may be

established by the respondent’s RELEVANT medical history.

{5) The court, upon the showing of good cause and when it is in the best interests of the

respondent, may order a change of venue.”

Section 23. Section 53-21-127, MCA, is amended to read:
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"653-21-127. (Temporary) Posttrial disposition. (1) If, upon trial, it is determined that the
respon'dent is not mentally ill or seriousty mentally ill within the meaning of this part, the respondent must
be discharged and the petition dismissed.

{2} (a) If itis determined in a proceeding under 53-21-121(1)(a) that the respondent is seriously
mentally il within the meaning of this part, the court shall hold a posttrial disposition hearing. The
dispoéition hearing shall be held within 5 days (including Saturdays, Sundays, and holidays unless the fifth
day falls on a Saturday, Sunday, or holiday}, during which time the court may order further evaluation and
treatment of the respondent. At the conclusion of the disposition hearing, the court shall:

{i) commit the respondent to a facility for a period of not more than 3 months;

(ii) order the respondent to be placed in the care and custody of a relative or guardian or some
other appropriate place other than an institution;

(iii) order outpatient therapy; or

{iv) make some other appropriate order for treatment.

{b} No treatment ordered pursuant to this subsection may affect the respondent’s custody for a
period of more than 3 months.

(6) In determining which of the above alternatives to order, the court shall choose the least
restrictive alternatives necessary to protect the respondent and the public and to permit effective treatment.
The court shall consider and shall describe in its order what alternatives for treatment of the respondent
are available, what alternatives were investigated, and why the investigated alternatives were not deemed
suitable. The court may authorize the chief medical officer of a facility to administer appropriate medication
involuntarily if the court finds that involuntary medication is necessary to protect the respondent and the
public and to facilitate effective treatment. Medication may not be involuntarily administered to a patient
unless the chief medicat officer of the tfacility approves it prior to the beginning of the involuntary
administration and unless, if possible, a medication review committee reviews it prior tc the beginning of
the inveluntary administration or, if prior review is not possible, within & working days after the beginning
of the involuntary administration. The medication review committee must include at least one person who
is not an employee of the facility. The patient and the patient's attorney or advocate, if the patient has one,
must receive adequate written notice of the date, time, and place of the review and must be allowed to
appear and give testimony and evidence. The involuntary administration of medication must be again
reviewad by the committee 14 days and 90 days after the beginning ot the involuntary administration if
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medication is still being inveluntarily administered. The mental disabilities board of visitors and the director
of the department of public health and human services must be fully informed of the matter within 5
working days after the beginning of the involuntary administration. The director shall report to the governar
on an annual basis. The court shall enter into the record a detailed statement of the facts upon which it
found the respondent to be seriously mentally ill and, if the court authorized involuntary medication, of the
facts upon which it found involuntary medication to be necessary.

{3} If it is determined in a proceeding under 53-21-121(1){b) that the respondent is mentaily ill
within the meaning of this part, the court shall order that the respondent receive treatment for a period of
no more than 30 days. The court shali choose the least restrictive course of treatment reasonably available
to the respondent. The court must make a separate finding, setting forth the reason therefor if the order
includes a requirement of inpatient treatment or involuntary medication. The court may not order inpatient
treatment in the Montana state hospital at Warm Springs under this subsection {3}. The respondent may
not be required to pay for court-ordered treatment unless respondent is financially able.

{4) Before ordering any treatment for a respondent found to be mentally ill under subsection (3),
the court shall make findings of fact that treatment appropriate to the needs of the respondent is available.
The court shall also indicate on the order the name of the facility that is to be responsible for the
management and supervision of the respondent’s treatment. No person may use physical force to
administer medication. A court may use any legal means to enforce an order to take medication, including
immediate detention not to exceed 72 hours, until the mentally ill person can be returned to the court.
{Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989.)

53-21-127. (Effective July 1, 1997) Paosttrial disposition. (1) If, upon trial, it is determined that

the respondent is not sereushymentatheill suffering from a mental disorder or does not reguire commitment

within the meaning of this part, the respondent must be discharged and the petition dismissed.

(2} (a) Ifit is determined that the respondent is seriously-mentally—iH suffering from a mental

disorder and requires commitment within the meaning of this part, the court shall hold a posttrial disposition
hearing. The dispositicn hearing shah must be held within 5 days (including Saturdays, Sundays, and
holidays unless the fifth day falls on a Saturday, Sunday, or holidayl, during which time the court may order
further evaluation and treatment of the respondent. At the conclusion of the disposition hearing, the court
shail:

(i) commit the respondent to afaeility the state hospital for a period of not more than 3 months;
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(i) commit the respondent to_a community facility, program, or course of treatment for a period

of not more than 3 months;

other appropriate place other than an institution;
Hiliy) order outpatient therapy; or
{{v) make some other appropriate order for treatment.
(b) MNe A treatment ordered pursuant to this subsection may not affect the respondent’s custody

or course of treatment for a period of more than 3 months.

{c) In determining which of the abowe alternatives in subsection (2){a) to order, the court shall

choose the least restrictive alternatives necessary to protect the respondent and the public and to permit

weore—hot-desmed-suitable- The court may authorize the chief medical officer of a facility or_a physician

designated by the court to administer appropriate medication involuntarily if the court finds that involuntary

medication is necessary to protect the respondent ard or the public and or to facilitate effective treatment.
Medication may not be inveluntarily administered to a patient unless the chief medical officer of the facility

or_a physician designated by the court approves it prior to the beginning of the involuntary administration

and unless, if possible, a medication review committee reviews it prior to the beginning of the involuntary
admini'stration or, if prior review is not possible, within 5 working days after the beginning of the
involuntary administration. The medication review committee must include at least one person who is not
an employee of the facility or program. The patient and the patient’s attorney or advocate, if the patient
has one, must receive adequate written notice of the date, time, and place of the review and must be
allowed to appear and give testimeny and evidence. The involuntary administraticn of medication must be
again reviewed by the committee 14 days and 90 days after the beginning of the involuntary administration
if medication is still being involuntarily administered. The mental disabilities board of visitors and the director
of the department of public health and human services must be fully informed of the matter within 5
working days after the beginning of the involuntary administration. The director shall report to the governor

on an annual basis.
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(d} Satisfaction of any one of the criteria listed in 53-21-126(1) justifies commitment pursuant to

this chapter. However, if the court relies solely upon the criterion provided in 53-21-126(1!(d}, the court

may require commitment only to a community facility_and may not require commitment at the state

hospital,

(e} In ardering commitment pursuant to this section, the court shall make the following findings

of fact:

(i) a detailed statement of the facts upon which the court found the respondent to be suffering

from a mental disorder and requiring commitment;

(i) the alternatives for treatment that were considered;

{iii} the alternatives available for treatment of the respondent;

{iv) the reason that any treatment alternatives were determined te be unsuitable for the respondent;

(v} the name of the facility, program, or individual to be responsible for the management and

supervision of the respondent’s treatment;

{vi) if the order includes a requirement for inpatient treatment, the reason inpatient treatment was

chosen from among other aiternatives; and

(vii)_if the order includes involuntary medication, the reason involuntary medication was chosen

from among other alternatives.”

Section 24, Section 53-21-128, MCA, is amended to read:

"53-21-128. (Temporary) Petition for extension of commitment period. (1) To extend the 3-month
period of detention provided for in 53-21-127(2), the procedure set forth in this subsection {1} must be
followed:

(a) Not less than 2 calendar weeks prior to the end of the 3-month period, the professional person
in charge of the patient at the place of detention may petition the district court in the county where the
patient is detained for extension of the detention period unless otherwise ordered by the original committing
court. The petition shall be accompanied by a written report and evaluation of the patient’s mental and
physical condition. The report shall describe any tests and evaluation devices which have been employed
in evaluating the patient, the course of treatment which has been undertaken for the patient, and the future
course of treatment anticipated by the professional person.

{b) Upon the filing of the petition, the court shail give written notice of the filing of the petition to
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the patient, his next of kin, if reasonably available, the friend of respondent appointed by the court, and
the patient’s counsel. If any person sa notified requests a hearing prior to the termination of the previous
detention authority, the court shall immediately set a time and place for a hearing on a date not mare than
10 days from the receipt of the request and notify the same people, including the professional person in
charge of the patient. If a hearing is not requested, the court shall enter an order of commitment for a
pefiod not to exceed 6 months.

(c) Procedure on the petition for extension when a hearing has been requested shall be the same
in all respects as the procedure on the petition for the original 3-month commitment except the patient is
not entitled to trial by jury. The hearing shall be held in the district court having jurisdiction over the facility
in which the patient is detained uniess otherwise ordered by the court. Court costs and witness fees, if any,
shall be paid by the county that paid the same costs in the initial commitment proceedings.

(d) If upon the hearing the court finds the patient not seriously mentally ill within the meaning of
this part, he shall be discharged and the petition dismissed. If the court finds that the patient continues to
suffer from serious mental illness, the court shall order commitment, custody in relatives, outpatient
therapy, or other order as set forth in 53-21-127(2) except that no order may affect his custody for more
than 6 months. In its order, the court shall describe what alternatives for treatment of the patient are
available, what alternatives were investigated, and why the investigated alternatives were not deemed
suitable. The court shall not order continuation of an alternative which does not include a comprehensive,
individualized plan of treatment for the patient. A court order for the continuation of an alternative shall
include a specific finding that a comprehensive, individualized plan of treatment exists.

(2) To extend the period of treatment provided for in 53-21-127(3), the procedure set forth in this
subsection {2) must be followed:

(a) Not less than 7 days prior to the end of the 30-day period of treatment ordered under
53-21-127(3), the professional person in charge of the respondent’s care may petition the court for
extension of the treatment period. The petition must be accompanied by a written report and evaluation
of the respondent’s mental and physical condition. The report shall describe any tests and evaluation
devices whi.ch have been employed in evaluating the respondent, the course of treatment which has been
undertaken for the respondent, and the future course of treatment anticipated by the professional person.

(bl Upon the filing of the petition, the court shall give written notice of the filing of the petition to

the respondent, his next of kin, if reasonably availabie, the friend of respondent appointed by the court,
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if any, and the respondent’s counsel. if any person so notified requests a hearing prior to the termination
of the previous detention authority, the court shall immediately set a time and place for a hearing on a date
not more than 5 days from the receipt of the request and notify the same peaopie, including the professional
person in charge of the respondent. If a hearing is not requested, the court shall enter an order of treatment
for a period not to exceed 30 days.

{c) Procedure on the petitian for extensicn when a hearing has been requested shall be the same
in all respects as the procedure on the petition under 53-21-121(1)(b) for the original treatment except that
the respondent is not entitled to trial by jury. The hearing shall be held in the district court far the county
in which the treatment is being supervised unless otherwise ordered by the court. Court costs and witness
fees, if any, shall be paid by the county that paid the same costs in the; initial proceedings.

{(d} If upon the hearing the court finds the respandent not mentally ill within the meaning of this
part, the petition shall be dismissed. If the court finds that the respondent continues to be mentally ill, the
court shall order treatment for the respondent for a period not to exceed 30 days. In its order, the court
shall describe what alternatives for treatment of the respondent are available, what alternatives were
investigated, and why the investigated alternatives were not considered suitable. The court may not order
continuation of an alternative which does not include a comprehensive, individualized plan of treatment for
the respondent. A court order for the continuation of an alternative shall include a specific finding that a
comprehensive, individualized plan of treatment exists.

{3} Further extensions of the period of detention provided for in 53-21-127(2) may be obtained
under the same procedure described in subsection (1} except that the patient’s custody may not be affected
for more than 1 year without a renewal of the commitment under the procedures set forth in subsection
{1}, including a statement of the findings required by subsection (1).

{4) The period of treatment provided for in 53-21-127(3) may be extended only once under this
section. (Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989.)

53-21-128. (Effective July 1, 1997) Petition for extension of commitment period. (1) (a) Not less
than 2 calendar weeks prior to the end of the 3-month period of detentier commitment provided for in
53-21-127(2), the professional person in charge of the patient at the place of detentien commitment may
petition the district court in the county where the patient is detaired committed for extension of the

detention commitment period unless otherwise ordered by the originai committing court. The petition shal

must be accompanied by a written report and evaluation of the patient’s mental and physical condition. The
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report shal must describe any tests and evaluation devices whieh that have been employed in evaluating
the patient, the course of treatment which-has-been that was undertaken for the patient, and the future
course of treatment anticipated by the professional persan.

(b} Upon the filing of the petition, the court shall give written notice of the filing of the petition to
the patient, bis the patient’s next of kin, if reasonably available, the friend of respandent appointed by the
court, and the patient’s counsel. If any person ee notified requests a hearing prior to the termination of the
previous detentioa commitment authority, the court shall immediately set a time and place for a hearing on
a date not more than 10 days from the receipt of the request and notify the same people, including the
professional person in charge of the patient. If a hearing is not requested, the court shall enter an order of
commitment for a period not to exceed 6 months.

{c} Procedure on the petition for extension when g hearing has been requested shalt must be the
same in all respects as the procedure on the petition for the original 3-month commitment except the
patient is not entitled to trial by jury. The hearing skall must be held in the district court having jurisdiction
over the facility in which the patient is detained unless otherwise ordered by the court. Court costs and
witness fees, if any, shall must be paid by the county that paid the same costs in the initial commitment
proceedings.

{d) !f upon the hearing the court finds the patient not serieushy—rmentalhill to be suffering fram a

mental disorder_and requiring commitment within the meaning of this part, be the patient shall must be

discharged and the petition dismissed. If the court finds that the patient continues to suffer from serious
mental-Hiress a2 mental disorder and to require commitment, the court shall order commitment, custody in
relatives, outpatient therapy, or other order as set forth in 53-21-127(2) exeeptthatnse. _However, an order
may not affect his the patient’s custody for more than 6 months. In its order, the court shall deseribe what
alternatives for treatment of the patient are available, what alternatives were investigated, and why the
investigated alternatives were not deersed found suitable. The court shall may not order continuation of
an alternative which that does not include a comprehensive, individualized plan of treatment for the patient.
A court order for the continuation of an alternative shall must include a specific finding that a
comprehensive, individualized plan of treatment exists.

(2) Further extensions may be obtained under the same procedure described in subsection (1)
except-that, however, the patient’s custody may not be affected for more than 1 vear without a renewal

of the commitment under the procedures set forth in subsection (1), including a statement of the findings
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required by subsection (1}."

Section 25. Section 53-21-129, MCA, is amended to read:
"53-21-129. Emergency situation -- petition -- detention. {1} When an emergency situation exists,

a peace officer may take any person who appears t0 basericusly-—mentally—ill-and-as—-aresui-—sicorions
rmontal-Hness—to-bea—dangerie-othersorto-himsel have a mental disorder and to present an imminent

danger of death or serieus bodily harm to the person or to others into custody only for sufficient time to

contact a professional person for emergency evaiuation. If possible, a professional person should be called
prior to taking the person into custody.
(2} tf the professional person agrees that the person detained appears—to-be-serioushyrmontathy-ill

is a_danger to the person or to others because of a mental disorder and that an emergency situation exists,

then the person may be detained and treated until the next regular business day. At that time, the
professional person shall release the detained person or file his findings with the county attorney who, if

ke the county attorney determines probable cause to exist, shali file the petition provided forin 53-21-121

through 53-21-126 in the county of the respondent’s residence, In either case, the professional person shall
file a report with the court explaining his the professional person’s actions.

(3) The county attorney of amy a county may make arrangements with any a federal, state,
regional, or private mental facility or with a mental health facility in any a county for the detention of
persons held pursuant to this section. Wherexer |f an arrangement has been made with a facility that does

not, at the time of the emergency, have a bed available to detain the person at that facility, the person may

be transported to the state hospital for detention and treatment as provided in this part, This determination

must be made on an individual basis in each case, and the professional person at the local facility sruet shall

certify to the county attorney that the facility does not have adequate room at that time.
(4) However, before asy a person is transferred to the state hospital under this section, the state

hospital must be notified prior to transfer and swuet shall state that a bed is available for the person.”

Section 26. Section 53-21-132, MCA, is amended to read:
"53-21-132. Cost of examination and commitment. (1) The cost of the precommitment
examination, eemmittal, detention, treatment, and taking a person who is serieusly—mertally— suffering

from a mental disorder and who requires commitment to a mental health facility must be paid by the county
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in which ke the person resides at the time hs that the person is adindged-to-—be-serouslyentathyil

committed. The sheriff must be allowed the actual expenses incurred in taking a committed person whe

is—seroushymantally—l to the facility, as provided by 7-32-2144.

(2} The county of residence shall also pay all precommitment expenses, including transportation

to a mental heaith facility, incurred in connection with the detention, examination, and precommitment

custody of the respondent. However, the county of residence is not required to pay costs of treatment and

custody of the respondent after the respondent is committed pursuant to this part. The fact that a person
is exarhined, hospitalized, or receives medical, psychological, or other mental health treatment pursuant to
this part does not relieve a third party from a contractual obligation to pay faor the cost of the examination,
hospitalization, or treatment.

{3) The adult respondent or the parent or quardian of a minor shall pay the cost of treatment and

custody ordered pursuant to 53-21-127, except to the extent that the adult or minor is eligible for public
mental health program funds.
{4} A community service provider that is a private, nonpublic provider may not be required to treat

or treat without compensation a person who has been committed.”

Section 27. Section 53-21-134, MCA, is amended to read:
"53-21-134. Receipt of serisushy-mentally-ill nonresident person suffering from a mental disorder

pending return to home state. A person who is seroushy-mentally—ill suffering from a mental disarder and

in need of commitment and who is not a resident of this state may be received into the state hospital for

a period not to exceed 30 days pending return te the state of his the person’s residence.”

Section 28. Section 53-21-138, MCA, is amended to read:

"53-21-138. Diversion of certain mentally-ill persons suffering from mental disorders from jail. (1)

The sheriff or administrator of a jail in each county shall require screening of inmates to identify persons

accused of minor misdemeanor offenses who appear 1o be seroush—mentally—ill suffering from mental

disorders and who require commitment, as defined in 53-21-102.

(2) If as a result of screening and observation it is believed that an inmate is seriously—rmentaliyiH

suffering from a mental disorder and requires commitment, the sheriff or administrator of the jail shall:

(a} request services from a crisis intervention program established by the department, as provided
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for in 563-21-139;
(b) refer the inmate to the nearest community mental health center, as defined in 53-21-201: or
(c) transfer the inmate to a private mental health facility or hospital equipped to provide treatment

and care of persons who are serHedshy-mentaliy—ill suffering from a_mental disorder and who reguire

commitment.

{3) As used in this section, the term "minor misdemeanor offense” includes but is not limited to
a nonserious misdemeanor, such as criminal trespass to property, laitering, vagrancy, disorderly conduct,
and disturbing the public peace.

(4} A person intoxicated by drugs ar alcohol who is accused of a minor misdemeanor offense may
be detained in a jail until the level of intoxication is reduced to the point that screening for setious-mental

#rese a mental disorder and the need for commitment can be performed.”

Section 29. Section 53-21-139, MCA, is amended to read:
"53-21-139. Crisis intervention programs. {1) The department shall, subject to available
appropriations, estabtish crisis intervention programs, The programs must he designed to provide 24-hour

emergency admission and care of serieusty—mentalh—iHt persons suffering from_a mental disorder and

requiring commitment in a temporary, safe environment in the community as an alternative to placement

in jail.

{2) The department shall provide information and technical assistance regarding needed services
and assist counties in developing county plans for crisis intervention services and for the provision of
alternatives to jail placement,

{3) The department may provide crisis intervention programs as:

(a) a rehabilitative service under 53-8-101(3}(j}); and

(b} a targeted case management service authorized in 53-6-101(3)(n)."

Section 30. Section 53-21-144, MCA, is amended to read:
"53-21-144. Rights concerning photographs and-videotapes. (1) A person admitted to a mental

health facility may be photographed vpen-admission{foridentification-and-the evideotaped for the clinical
or administrative purposes of the facility. Sueh The photographs shalt-be er-videstapes are confidential and

af. Photographs may be released to a law
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enforcement agency when needed to aid in the search for a person who has left a facility without

authorization from the facility’s medical staff AND WHEN IT IS DETERMINED THAT THE PERSQON IS A

SELF-THREAT OR SELF-DANGER OR A THREAT OR DANGER TO OTHERS AT THE TIME THAT THE

PERSQN LEFT THE FACILITY. A law enforcement agency may not subsequently release photodaraphs to the

public or aother persons_unless authorized by a court order.

(2) Ne-other Other nonmedical photographs shall esvideotapes may not be taken or used without

consent of the patient or, if applicable, the patient’s legal guardian or without a court order.”

Section 31. Section 53-21-182, MCA, is amended to read;

"53-21-182. Court-ordered release to alternative placement or treatment. At any time during the
patient’s commitment, the court may, on its own initiative or upon application of the professional person
in charge of the patient, the patient, his the patient's next of kin, his the patient’s attorney. a third party
responsible for payment for the care of the patient, or the friend of respondent appointed by the court,
order the patient to be placed in the care and custody of relatives or guardians or to be provided outpatient

therapy or other appropriate placement or treatment.”

Section 32. Section 53-21-195, MCA, is amended to read:

"53-21-185. Rehospitalization of patient conditionally released from inpatient treatment facilities
-- petition. (1) A proceeding for the rehospitalization of a patient conditionally released from an inpatient
mental health facility pursuant to 53-2%-182 or 53-21-183 is commenced by the filing of a written petition
in any district court by the county attorney, the professional person in charge of the patient’s case, or the
patient’s next of kin. Upon the filing of a petition under this subsection, the clerk of court shall notify each
district court that committed the patient for the period of kis the patient’s present hospitalization under
53-21-127 or 53-21-128 and request that the file of the earlier proceeding or proceedings be forwarded
to the clerk. The file or files must be promptly forwarded.

(2) The patient has the rights set farth in 53-21-115 in a proceeding under this section.

(3} The petition must state:

{a) the patient’s name and last-known address;

{b) the name and address of the patient’s spouse, next of kin, attorney, or the friend of respondent

appointed by the court, if any and if this information is reasonabty ascertainable;
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{c} that the patient has been determined by the district court to be serieusly—mentaty-ill suffering

from a mental disorder and requiring commitment within the meaning of this part and is presently under a

valid order of gommitment pursuant to 53-21-127 or 53-21-128;

(d) a simple and precise statement of the facts showing that the patient has violated a condition
of the release, that the violation has caused a deterioration of the patient’s mental disorder, and that as a
result of this deterioration, the patieht can no longer be appropriately served by outpatient care; and

(e} astatement of the rights of the respondent, including those set forth in 53-21-115, which must
be in conspicuous print and identified by a suitable heading.

{4) The petition must be filed with the clerk of court, who shall immediately notify the judge.

{5} The judge shall issue notice of the time and place of the hearing an the petition. The hearing
must be held no more than 5 days after the date that the petition is filed, including weekends and holidays,
unless the fifth day falls upon a weekend or holiday or unless additiona! time is requested by the patient.
Further, the judge must shall ensure that the notice and copy of the petition are immaediately hand-delivered

to the patient, to his the patient’s friend of respondent, if any, and to his the patient’s counsel.”

Section 33, Section 563-21-197, MCA, is amended to read:

"53-21-197. Hearing on rehospitalization petition -- revocation of conditional release. (1) The court
may order that the patient’s conditional release status be revoked and that the patient be returned to the
mental health facility from which ke the patient was conditionally released or be sent to another appropriate
inpatient mental health facility if, after a hearing, the court finds by clear and convincing evidence that:

{a) the conditicnally released patient has been determined by the district court to be sericusy

rmontathill suffering from a mental disorder and reguiring commitment and is presently under a valid order

of commitment pursuant to 563-21-127 or 53-21-128; and

{b) the conditionally released patient has violated a condition of the release, that the viclation has
caused a deterioration of the patient’s mental condition, and that as a result of this deterioration, the patient
can no ionger be appropriately served by ocutpatient care.

{2) A revocation of the patient’s conditional release status under subsection {1) must be based on
the testimony of the professional person responsible for the patient’s case.

{3} If the court revokes the patient’s conditional release status pursuant to subsection {1}, a

treatment plan must ba updated or a new plan prepared for the patient as required by and within the time
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set forth in 53-21-162.
(4) Except as provided in 53-21-128, an order revoking the patient’s conditional release status may
not order hospitalization or impose other conditions of release that extend beyond the expiration date of

the order committing the patient under 53-21-127 or 53-21-128."

Section 34. Section 53-21-198, MCA, is amended to read:

"53-21-198. Extension of conditions of release -- hearing. (1) Conditions of release may be
extended by the district court beyond the expiration date of the order committing the patient under
53-21-127 or 53-21-128, butin no case for longer than 2 years beyond that date, upon a showing by clear
and convincing evidence that:

{a) continuation of the conditions of release is necessary to prevent the deterioration of the
patient’s mental disorder; and

(b} the deterioration will predictably result in the necessity of further inpatient care for the persen
patient. Predictability may be estabiished by the patient’s medical history.

(2) Not less than 2 calendar weeks prior to the end of the period of detention ordered under
53-21-127 or 53-21-128 or the period of extension ordered under subsection (5) of this Section, the
professional person responsible for the patient’s case may petition the court for extension of the conditions
of release. The petition must be accompanied by a written report and evaluation of the patient’s mental
and physical condition. The report must describe any tests and evaluation devices which that have been

employed in evaluating the patient, the course of treatment which that has been undertaken for the patient,
and the future course of treatment anticipated by the professional person.

{3} Upon the filing of the petition, the court shall give written notice of the filing of the petition to
the patient, kis the patient’s next of kin, if reasonably available, the friend of respondent appointed by the
court, if any, and the patient’s counset. If any person e notified requests a hearing prior to the end of the
period of detention ordered under 53-21-127 or 53-21-128, the court shall immediately set a time and place
for a hearing on a date not more than 10 days from the receipt of the request and notify the same people,
including the professional person in charge of the patient, If a hearing is not requested, the court shall
enter an order extending the conditions of release for a period not to exceed 6 months.

' (4) Procedure on the petition for extension is the same in all respects as the procedure for hearing

on a rehospitalization petition pursuant to 53-21-197 excoptthat. However, in an extension proceeding,
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the finding required is that set forth in subsection (1} of this section. The hearing must be held in the district
court for the county in which the patient is residing. Court costs and witness fees, if any, must be paid by
the county that paid the same costs in the initial commitment proceeding.

{5} If upon the hearing the court finds that the showing required by subsection (1) has not been
made, the conditions of release may not be extended. If the court finds that the required showing has been
made, the court may extend the conditions of release as recommended by the professional person. In its
order, the court shall describe what alternatives for treatment of the patient are available, what alternatives
were investigated, and why the investigated alternatives were not deemed considered suitable, The court
may not order continuation of an alternative that does not include a comprehensive, individualized plan of
treatment for the patient, as required by $3-21-162. A court order for the continuation of an alternative
shall must include a specific finding that a comprehensive, individualized plan of treatment exists.

(6) Further extensions may be obtained under the same procedure described in this section except
that, However, the patient's custody may not be affected for more than 1 year without a renewal of the
extension under the procedures set forth in this section, including a hearing and a statement of the findings
required by subsection (5). Extensions under this subsection may not extend the 2-year extension limitation

provided in subsection {1}."

Section 35. Section 70-19-413, MCA, is amended to read:

"70-19-413. Certain disabilities to suspend running of statutory period. (1) Subsection (2} applies
if a person-entitled 1o commence an action for the recovery of real property or for the recovery of the
possession therssf of real property or to make any entry or defense founded on the titie to real property
or to rents or services out of the same is, at the same time sueh the title first descends or accrues:

(a) under the age of majority;

(b) eerieushy-mentally-il committed pursuant to 53-21-127; or

{c) imprisoned on a criminal charge or in execution upon conviction of a criminal offense for a term
of less than for life.

(2) The time during which disability centinues is not considered any portion of the time in this
chapter limited for the commencement of sush the action or the making of such the entry or defense—but
sdeh. The action may be commenced or entry or defense made within the period of 5 years after sush the

disability ceases or after the death of the person entitied who dies under sush the disability, but sueh the
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action may not be commenced or entry or defense made after that period.”

Section 36. Section 70-29-1 13, MCA, is amended to read:

"70-29-113. Death or incompetency of parties -- proceedings not delayed. (1) If during the
pendency of the action apy—ef-the-parties a_party dies er-becomes-sericusly—mentaly—ill _ 1s commitied

pursuant to 53-21-127, or otherwise becomes incampetent, the proceedings may not for that cause be

delayed or suspended, but the attorney who has appeared for the party may continue to represent such
the party's interest. If any party has not appeared by an attorney, the court shall appoint an attorney to
represent the interest whish that was held by the party until kis the party’s heirs of, legal representatives,
or successors in interest have appeared in the action,

(2!) An attorney &8 appointed shall pursuant to subsection {1) must be allowed by the court a

reasonable compensation for his the attorney’s services—whish. The compensation may be taxed as costs

against the share or interest represented by the attorney and may be adjudged a lien therser on the share

or_interest, in the discretion of the court.”

"Section 37. Section 70-29-210, MCA, is amended to read:
"70-29-210. Consent of guardian to share of ward. The generai guardian of a minor and the
guardian entitled to the custody and management of the estate of a serioushymentally-ill person committed

pursuant to 53-21-127 or other person adjudged incapable of conducting kis the person’s own affairs, who

is interested in real estate held in joint tenancy or in common or in any other manner so as to autharize his
the person being made a party to an action, may agree upon the share to be set off to sueh the minor or

other person entitled and 19 the share. The guardian may execute a release, in his the person’s behalf, to

the owners of the shares of the parts to which they may be respectively entitled, upon an order of the

court.”

Section 38, Section 70-29-328, MCA, is amended to read:
"70-29-328. Incompetent’s share of proceeds -- payment to guardian. The guardian who may be

entitled to the custedy and management of the estate of a serieuslymentally-ill person committed pursuant

to 53-21-127 or other person adjudged incapable of conducting kis the person’s own affairs, whose-interest

in real property has been soid, may receive ir on behalf of sueh the person kis the person’s share of the
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proceeds of such the real property from the referees. The guardian may receive the interest on executing

an undertaking with eufficientsuretice—an-undertaking, a surety. The undertaking must be approved by a
judge of the courtthathe and must state that the guardian will faithfully discharge the trust repesed placed

in bim the quardian and will rerder—a-true-and-just make an accurate account to the person entitled to the

accounting or to kis the person’s legal representative.”

Section 39. Section 72-5-322, MCA, is amended to read:
"72-5-322. Petition of guardian for treatment of ward. (1) If a guardian believes kie that the
guardian’s ward should receive medica! treatment for a mental disorder and the ward refuses, the court

may, upon petition by the guardian, grant an order for evaluation or treatment,previded-that-no-such-ordar

shalt. However, the order may not farcibly detain the ward against kis the ward’s will for more than 72

hours.

(2) The ward is entitled to an appointment of counsei and a hearing along with all the other rights

guaranteed sedoushy-rentaliyi-persons to a person with a mental disorder and who requires commitment
under 53-21-114, 53-21-115, 53-21-119, and 53-21-120."

NEW SECTION. Section 40. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].

NEW SECTION. Section 41, Effective date. [This act] is effective July 1, 1997.
-END-
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HOUSE BILL NC. 502
INTRODUCED BY SOFT, WATERMAN

A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO MENTAL HEALTH; DELETING THE DEFINITION
OF "SERIOUSLY MENTALLY {LL" AND SUBSTITUTING "MENTAL DISORDER"; DEFINING THE TERMS
"COMMITMENT" AND "MENTAL DISORDER"; ALLOWING COMMITMENT TO A COMMUNITY FACILITY
OF A PERSON SUFFERING FROM A MENTAL DISORDER; CLARIFYING STATUTES RELATING TO
VOLUNTARY AND [INVOLUNTARY COMMITMENT OF MINORS; ALLOWING CLINICAL AND
ADMINISTRATIVE USE OF PHOTOGRAPHS ANDMDBDEOTARES OF MENTAL HEALTH FACILITY PATIENTS;
AMENDING SECTIONS 2-16-501, 2-16-B03, 25-31-602, 27-2-401, 27-8-204, 33-20-121, 37-3-323,
37-6-311,37-11-321,37-12-322,41-5-523, 46-14-206,53-20-112, 53-21-101, 53-21-102, 53-21-112,
653-21-115, 53-21-118, 53-21-121, 53-21-122, 53-21-123, 53-21-126, 53-21-127, 53-21-128,
53-21-129, 53-21-132, 53-21-134, 53-21-138, 53-21-1389, 53-21-144, 53-21-182, 53-21-195,
53-21-197, 53-21-198, 70-18-413, 70-29-113, 70-29-210, 70-29-328, AND 72-5-322, MCA; AND
PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 2-16-501, MCA, is amended to read:

"2-16-501. Vacancies created. An office becomes vacant on the happening of any one of the
following events before the expiration of the term of the incumbent:

(1) the death of the incumbent;

(2) a determination pursuant to Title 53, chapter 21, part 1, that ke the incumbent is—sariously

moentally-i suffers from a mental disorder and is in need of commitment;

(3) his resignation of the incumbent;

(4) bhis removal of the incumbent from office;

(B) ki the incumbent’s ceasing to be a resident of the state or, if the office be is local, of the

district, city, county, town, or township for which he the incumbent was chosen or appointed or within

which the duties of kis the incumbent’s office are required to be discharged;

{6} his absence of the incumbent from the state, without the permission of the legisiature, beyond
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the period allowed by law;

(7} #is the incumbent’s ceasing to discharge the duty of his the incumbent’s office for the period

of 3 consecutive months, except when prevented by sickness or when absent from the state by permission
of the legislature;

{8} his conviction of the incumbent of a felony or of 3Ay an offense involving moral turpitude or

a violation of his the incumbent’s offictal duties;

(9) bis the incumbent’s refusal or neglect to file his the incumbent’s official oath or bond within

the time prescribed;

(10) the decision of a competent tribunal declaring void his the incumbent’'s election or

appointment.,”

Section 2. Section 2-16-503, MCA, is amended to read: ‘
"2-16-503. Notice of removal. Whenever an officer is removed, declared-soroushy—rrentaty—ill

committed pursuant to 53-21-127, or convicted of a felony or offense involving moral turpitude aor a

violation of kis the officer’s official duty or whenever his the officer’s election or appointment is declared

void, the body, judge, or officer before whom the proceedings were kad-must conducted shall give notice

thersof of the proceedings to the officer authorized to fill the vacancy.”

Section 3. Section 25-31-602, MCA, is amended to read:
"26-31-602. When guardian necessary -- how appoeinted. When a minor erseriously-rrentathyit

o, incompetent person,or person who has been committed pursuant to 53-21-127 is a party, ke the minor

or ather person must shall appear either by his general guardian, if ke the minor or other person has one,

or by a guardian ad litem appeinted by the justice. When a guardian ad litem is appointed by the justice,

he the guardian ad litem must be appointed as follows:

{1} If the minor e~serieusiy-rmentaty-Hl-af, incompetent person,_or person who has been committed
pursuant to 53-21-127 is a plaintiff, the appointment must be made before the summaons is issued:

{(a} in the case of a minor who is 14 or more years old, upon the application of the minor;

(b) in the case of a minor who is less than 14 years old era—serioushy—mentaly—iH-—or, an

incompetent person, or a persan whao has been committed pursuant o 53-21-127, upon the application

of a relative or friend;
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{c} in amy a case described in subsection {1)(a) or {1}{(b) in which no application is made, upon the

justice’s own motion.

{2} If the minor ersereusiyRentalyilar, incompetent person, or person who has been committed

pursuant to 53-21-127 is a defendant, the appointment must be made at the time that the summons is

returned or before the answer:
{a} in the case of a minor who is 14 or more years old and who applies before the summons is
returned or at the time of the return, upon the application of the minor;

(b} in the case of a minor who is less than 14 years old er—a—seroush—montaliy-illof, an

incompetent person, or a person who has been committed pursuant to 53-21-127, upon the application

of a relative or friend or any other party to the action;
{¢) in any case described in subsection {2)(a) aor {2}(b) in which no application is made, upon the

justice’s own motion."

Section 4. Section 27-2-401, MCA, is amended to read:
"27-2-401. When person entitled to bring action is under a disability. {1) If a person entitled to
bring an action mentioned in part 2, except 27-2-211(3}, is, at the time the cause of action accrues, either

a minor or serieushy-mentally-il has been committed pursuant to 53-21-127, the time of the disability is not

a part of the time limit for commencing the action. However, the time limit cannot be extended more than
b5 years by the disability of serieus—mentaliiiness commitment. '

{2} If an action is barred by 27-2-304, any of the heirs, devisees, or creditors who at the time of
the transaction upon which the action might have been founded was were under one of the disabilities
mentioned in subsection {1) may, within b years after the cessation of the disability, maintain an action to
recover damages. In the action, the person may recover the sum or the value of the property that the
person would have received upon the final distribution of the estate if an action had been seassnabhy

commenced in a timely manner by the personal representative.

{3) A person may not claim a disability uniess it existed when the right of action or entry accrued.
(4) When both disabilities referred to in subsection {1} coexist at the time that the right of action

or entry accrues, the limitation does not attach until both are removed.”

Section 5. Section 27-8-204, MCA, is amended to read:

TLegislarive

N Servi .3
L. Djvision 3 HB 502



55th Legislature HB0502.03

S~ W N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

"27-8-204. Declarations concerning administration of trusts and estates. Ary A person interested
as or through an executor, administrator, trustee, guardian, e+ other fiduciary, creditor, devisee, heir, or
cestui que trust in the administration of a trust or of the estate of a decedent, minor, sereuslyrmenrtatyill
person gogmmitted pursuant to 53-21-127, or insolvent person may have a declaration of rights or legal
relations in-respect-therate!

(1) to ascertain any class of creditors, devisees, heirs, or others;

{2} to direct the executors, administrators, or trustees to do or abstain from doing asy a particular
act in their fiduciary capacity; or
(3} to deterrnine amy a question arising in the administration of the estate or trust, including

guestions of construction of wills and other writings.”

Section 6. Section 33-20-121, MCA, is amended to read:

"33-20-121. Prohibited provisions -- limitations on liability. (1) A policy of life insurance may not
be deiivered or issued for delivery in this state if it contains a provision:

{a) for a period shorter than that provided by statute within which an action at law or in equity may
be commenced on the palicy; or |

(b) that excludes or restricts liability far death caused in a certain specified manner ar ocecurring
while the insured has a specified status, except that a policy may contain provisions excluding or restricting
coverage as specified in the policy in the event of death:

(i} as aresult, directly or indirectly, of war, declared or undectared, or of action by military forces
or of apy an act or hazard of war or action or of service in the military, naval, or air forces or in civilian

forces auxiliary therete to those military forces or frem any cause while a member of military, naval, or air

forces of amy a country at war, declared or undeciared, or of any a country engaged in military action;
{ii} as a result of aviation eramy, air travel, or flight;
{iii) as a result of a specified hazardous occupation or occupations;
liv) while the insured is a resident outside the continental United States and Canada; or
{v) within 2 years from the date of issue of the policy as a result of suicide, while serieusty

montaly-lk committed pursuant to 53-21-127-erotherwise. If a lifa insurance policy contains a dependent

rider, the dependent coverage may be continued upon payment of the premium for the dependent rider.

{2) A policy that contains an exclusion or restriction pursuant to subsection {1) must also provide
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that in the event of death under the circumstances to which the exclusion or restriction is applicable, the
insurer will pay an amount not less than a reserve determined according to the commissioner’s reserve
valuation method on the basis of the mortality table and interest rate specified in the policy for the
calculation of nonforfeiture benefits (or if the policy does not provide for nonfarfeiture benefits, computed
according to a mortality table and interest rate determined by the insurer and specified in the policy) or by
any other mefhod more favorable to the policyholder, with adjustment for indebtedness or dividend credit.

(3} This section does not apply to industrial life insurance, group life insurance, disability insurance,
reinsurance, or annuities or to a provision in a life insurance policy relating to disability benefits or to
additional benefits in the event of death by accident or accidental means.

(4} This section does not prohibit a provision that in the opinion of the commissioner is more

‘favorable to the policyholder than a provision permitted by this section.”

Section 7. Section 37-3-323, MCA, is amended to read:

"37-3-323. Revocation or suspension of license. {1) The department may make an investigation
whenever it is brought to its attention that there is reason to suspect that a person having a license or
certificate to practice medicine in this state:

(a) is mentally or physically unable to safely engage in the p;actice of medicine, has procured a
license to practice medicine by fraud or misrepresentation or through mistake, has been declared
incompetent by a court of competent jurisdiction and thersafter has not later been lawfully dectared
competent, or has a condition that impairs the person’s intellect or judgment to the extent that it
incapacitates the person for the safe performance of professional duties;

{b) has been guilty of unprofessional conduct;

{c) has practiced medicine with a suspended or revoked license;

{d) has had a license to practice medicine suspended or revoked by any licensing authority for
reasons other than nonpayment of fees; or

{e) while under probation has violated its terms.

(2) The investigation must be for the purpose of determining the probability of the existence of
these conditions or the commission of these offenses and may, upon order of the board, include requiring
the person to submit to a physical examination or a mental examination, or both, by a physician or
physicians selected by the board if it appears to be in the best interests of the public that this evaluation
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be secured. The board may examine and scrutinize the hospital records and reports of a licensee as part
of the examination, and copies must be released to the board on written request.

{3} If a person holding a license to practice medicine under this chapter is by a final order or
adjudication of a court of competent jurisdiction adjudged to be mentally incompetent, of serausiy-rrentalhy

dor to be addicted to the use of addictive substances, or 1o have been committed pursuant to 53-21-127,

the person’s license may be suspended by the board. The suspension continues until the licensee is found
or adjudged by the court to be restored to reason or cured or until the person is discharged as restored to
reason or cured and the persan’s professional competence has been preven proved to the satisfaction of

the board."

Section 8, Section 37-6-311, MCA, is amended to read:

"37-6-311. Refusal or revocation of license -- investigation. (1) After notice and opportunity for
a hearing, the board may deny, revoke, or refuse to renew a license to practice podiatry if the consensus
of the board is that an applicant is not of good moral character or has engaged in unprofessional conduct.

{2) The department may investigate whenever it is brought to its attention that a licensed
padiatrist:

{a) is mentally or physically unable to engage safely in the practice of podiatry;

(b) has procured the license by fraud, misrepresentation, or through error;

{c) has been declared incompetent by a court of competent jurisdiction and theseafter has not [ater
been lawfully declared competent;

{d) has a condition that impairs the licensee's intellect or judgment to the extent that it
incapacitates the licensee in the sate performance of professional duties;

(e) has been found guilty of unprofessional conduct;

{t} has practiced podiatry while the license was suspended or revoked;

{g} has had the license suspended or revoked by any licensing authority for reasons other than
nonpayment of fees; or

thl while under probation has violated its terms,

{3) The investigation must be for the purpose of determining the probability that the alleged
conditions exist or that the alleged offenses were committed. Upon order of the board, the investigation
may include requiring the person to submit to a physical examination or a mental examination, or both, by
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a physician or physicians selected by the board if it appears to be in the best interest of the public that this
evaluation be secured. The board may examine the hospital records and reports of a licensee as part of the
examination, and copies shall must be released to the board on written request,

(4) If a person holding a license to practice podiatry under this chapter is by a finat order or
adiudication of a court of competent jurisdiction determined to be mentally incompetent, sexoushyrrentally

#H—o¢ to be addicted to the use of narcotics, or to have been committed pursuant to 53-21-127, the license

may be suspended by the board. The suspension continues until the licensee is found by the court to be
restored to reason or cured or until the licensee is discharged as restored to reason or cured and the

licensee’s professional competence has been proven proved to the satisfaction of the board.”

Section 9. Section 37-11-321, MCA, is amended to read:

"37-11-321. Refusal to issue or renew license. The beard, after due notice and hearing, may
refuse to license any applicant and may refuse to renew, may suspend, may revoke, or may take lesser
disciplinary action on the license of any licensed person who:

(1} is habitually intoxicated or is addicted to the use of narcotic drugs;

(2) has been convicted of violating any state or federal narcotic law, subject to chapter 1, part 2;

{ this sitle;

{3) is, in the judgment of the board, guilty of immoral or unprofessional conduct as defined by
board rule;

(4) has been convicted of any crime involving moral turpitude, subject to chapter 1, part 2—efthis
title;

{5) is guilty, in the judgment of the board, of gross negligence in the practice of physical therapy
or practice as an assistant;

{6} has obtained or attempted to obtain licensure by fraud or material misrepresentation;

{7) has been declared-to-be-seriaushy-mentallyi committed pursuant to 53-21-127 by a court of
competent jurisdiction and has not been reteased from treatment commitment and declared not to be
sareusy—mentaily—H require further commitment;

{B) has treated or undertaken to treat ailments of human beings otherwise than by physical therapy;

(9} is guilty, in the judgment of the board, of conduct unbecoming a person licensed as a physical

therapist or assistant or of conduct detrimental to the best interests of the public; or
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{10) has practiced physical therapy or has practiced as an assistant beyond the scope and limitation

of the person’s training and education.”

Section 10. Section 37-12-322, MCA, is amended to read:
"37-12-322. Investigation of complaints. (1} The department may make aninvestigation whenever
it is brought to its attention that there is reason to suspect that a person licensed to practice chiropractic:

(a) has a mental or physical condition sseh that renders the person i& unable to sately engage in

the practice of chiropractic;

(b) has been declared incompetent or serieushy—rentally—ill has been committed pursuant to

53-21-127 by a court of competent jurisdiction and thersafter has not later been declared competent or
released from supervision;

{¢} has procured the license through mistake;

(d} has been guilty of unprofessional conduct;

(e} has practiced chiropractic while the Iicenée was suspended or revoked;

(fy has while under probation violated its terms.

(2) The investigation must be for the purpose of determining the probability of the existence of
these conditions or the commission of these offenses and may, upon order of the board, include reguiring
the person to submit to a physical or mental examination, or both, by a physician or physicians sefected
by the board if it appears to be in the best interests of the pubiic that this evaluation be secured. The board
may examine the hospital records and reports of the licensee as part of the examination, and copies of

these must be released to the board on written request.”

Section 11. Section 41-5-523, MCA, is amended to read:

"41-5-523. Disposition -- sentence to correctional facility -- commitment to department --
placement and evaluation of youth -- restrictions. (1) If a youth is found to be a delinguent youth or a youth
in need of supervision, the youth court may enter its judgment making ane or more of the following
dispositions:

{a) retain jurisdiction in a dispositian provided under subsection {1){b} or {1){d):

{b} place the youth on probation;

{c) subject to subsections (1}{n}{}), (2){a), {2)(b), and {6}, sentence a youth to one of the state
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youth correctional facilities established under 52-5-101 and, as part of the sentence, deny the youth
eligibility for release without the express approval of the sentencing judge until the youth reaches 18 years
of age. A youth may not be sentenced to a state youth correctional facility unless the department informs
the judge that space is available for the youth at that facility. The sentencing judge may not place
limitations on the release uniess recommended by the youth placement committes.

{(d) require a youth found to be delinguent to register as a sex offender pursuant to 46-18-254 and
46-23-506;

(e} place the youth in an in-state residence that ensures that the youth is accountable, provides
for rehabilitation, and protects the public. Before placement, the sentencing judge shall seek and consider
ptacement recommendations from the youth placement committee. The judge may not place the youth in
an in-state residence unless the department informs the judge that resources are available for placement
of the youth at that residence. |

(f) commit the youth to the department. in an order committing a youth to the department:

{iy the court shall determine whether continuation in the youth’s own home would be contrary to
the welfare of the youth and whether reasonable efforts have been made to prevent ar eliminate the need
for removal of the youth from the youth’s home;

{ii) in the case of a delinqguent youth who is determined by the court to be a serious juvenile
offender, the judge may specify that the youth be piaced in a state youth correctional faciiity if the judge
finds that the placement is necessary for the praotection of the public. The court may order the department
to notify the court within 5 working days before the proposed release of a youth from a youth correctional
facility. Once a youth is committed to the department for placemeht in a state youth correctional facility,
the department is responsible for determining an appropriate date of release into an appropriate placement,

{g) order restitution by the youth or the youth’s parents;

{h} impose a fine as authorized by law if the violation alleged would constitute a criminal offense
if committed by an adult;

(i) require the performance of community service;

{j) require the youth, the youth’s parents or guardians, or the persons having legal custody of the
youth to receive counseling services;

{k} require the medical and psycholegical evaluation of the youth, the youth’s parents or quardians,

or the persons having legal custody of the youth;

' Legislative

ervi -9 -
e, 9 | HB 502



55th Legislature HBO502.03

£

O W N D

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(1) require the parents, guardians, or other persons having legal custcdy of the youth to furnish
services the court may designate;

{m) order further care, treatment, evaluation, or relief that the court considers beneficial 1o the
youth and the community and that does not obligate funding from the department for services outside the
state of Montana without the department’s approval, except that a youth may not be placed by a youth
court in a residential treatment facility as defined in 50-5-101. Cnly the department may, pursuant to
subsection {1)(f}, place a youth in a residential treatment facility.

{n) commit the youth to a mental health facility if, based upon the testimony of a professional

person as defined in §3-21-102, the court finds that the youth is sereusly—mentaty—iH suffering from a

mental disorder and requires_commitment as defined in 53-21-102. The youth is entitled to all rights

provided by 53-21-114 through 53-21-119,

determined to
be suffering from a mental disorder and requiring commitment may not be committed or sentenced to a
state youth correctional facility.

(i) A youth sdjudicated—ta-be-rrentaly—ill-or-seriousiymentalhyill determined to be suffering from

a mental disorder and requiring commitment after piacement in or sentencing to a state youth correctional

facility must be moved to a more appropriate ptacement in response to the youth’s mental health needs and
censistent with the disposition alternatives available in 53-21-127,

(o) place the youth under home arrest as provided in Title 46, chapter 18, part 10.

(2) When a youth is committed to the department, the department shall determine the appropriate
placement and rehabilitation program for the youth after considering the recommendations made under
41-5-527 by the youth placement committee. Placement is subject to the following limitations:

{a) A youth in need of supervision or adjudicated de!ihquent for commissian of an act that would
not be a criminai offense if committed by an adult may not be placed in a state youth correctional faciiity.

{b) A youth may not be held in a state youth correctional facility for a period of time in excess of
the maximum period of imprisonment that could be imposed on an adult convicted of the offense or
offenses that brought the youth under the jurisdiction of the youth court. This section does not limit the
power of the department to enter into an aftercare agreement with the youth pursuant to 62-5-126.

(c) A youth may not be placed in or transferred to a penai institution or other facility used for the

execution of sentence of adults canvicted of crimas.
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{3} A youth ptaced in a state youth correctional facility or other facility or program operated by the
department or who signs an aftercare agreement under 52-5-126 must be supervised by the department.
A youth who s placed in any other piacement by the department, the youth court, or the youth court’s
juvenile probation officer must be supervised by the probation officer of the youth court having jurisdiction
over the youth under 41-5-205 whether or not the youth is committed to the department. Supervision by
the youth probation officer includes but is not limited to:

(a} submitting information and documentation necessary far the person, committee, or team that
is making the placement recommendation to determine an appropriate placement for the youth;

{b) securing approval for payment of special education costs from the youth’s school district of
residence or the office of public instruction, as required in Title 20, chapter 7, part 4,

{c) submitting an application to a facility in which the youth may be placed; and

(d} case management of the youth.

(4) The youth court may order a youth to receive a medical or psychological evaluation at any time
prior to final disposition if the youth waives the youth's constitutional rights in the manner provided for in
41-5-303. The county determined by the court as the residence of the youth is responsible for the cost of
the evaluation, except as provided in subsection {5), A county may contract with the department or other
public or private agencies to obtain evaluation services ordered by the court.

(5} The youth court shall determine the financial ability of the youth's parents to pay the cost of
an evaluation ordered by the court under subsection (4). If they are financially able, the court shall order
the youth’s parents to pay ali or part of the cost of the evaluation.

{6} The youth court may nat order placement or evaluation of a youth at a state youth correctional
facility unless the youth is found to be a delinquent youth or is alleged to have committed an offense that
is transferable to criminal court under 41-5-206.

{7} An evaluation of a youth may not be performed at the Montana state hospital unless the youth
is transferred to the district court under 41-5-206, 41-5-208, or 41-5-1105.

(B) An order of the court may be modified at any time. In the case of a youth committed to the
department, an order pertaining to the youth may be modified only upon notice to the department and
subsequent hearing.

(9) Whenever the court cammits a youth to the department, it shall transmit with the dispositional

judgment copies of medical reparts, social histary material, education records, and any other ciinical,
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predisposition, or other reports and information pertinent to the care and treatment of the youth.

(101 It a youth is committed to the department, the court shall examine the financial ability of the
youth’s parents or guardians to pay & contribution covering all or part of the costs for the care,
commitment, and treatment of the youth, including the costs of necessary medical, dental, and other health
care.

{11} If the court determines that the youth's parents or guardians are financially able tc pay a
contribution as provided in subsection (10), the court shall order the youth's parents or guardians to pay
an amount based on the uniform child support guidelines adopted by the department of public health and
human services pursuant to 40-5-209,

{12) {a) Except as provided in subsection (12}{b}, contributions ordered under this section and each
modification of an existing order are enforceable by immediate or delinquency income withholding, or both,
under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with this secticn is
nevertheless subject to withholding for the payment of the contribution without need for an amendment
of the support order or for any further action by the court.

(b) A court-ordered exception from contributions under this section must be in writing and be
included in the order. An exception from the immediate income withholding requirement may be granted
if the court finds there is:

(i} good cause not to require immediate income withholding; or

{ii) an alternative arrangement between the department and the person who is ordered to pay
contributions.

(c) A finding of good cause not to require immediate income withholding must, at a minimum, be
based upon:

(i) a written determination and explanation by the court of the reasons why the implementation of
immediate income withholding is not in the best interests of the youth; and

i} proof of timely payment of previously ordered support in cases involving modification of
contributions ordered under this section.

{d) An alternative arrangement must:

(i) provide sufficient security to ensure compliance with the arrangement;

(i} be in writing and be signed by a representative of the department and the person required to

make contributions; and
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(iii} if approved by the court, be entered into the record of the proceeding.

(13) Upon a showing of a change in the financial ability of the youth’s parents or guardians to pay,
the court may modify its order far the payment of contributions required under subsection (11).

{14} (a) if the court orders the payment of contributions under this section, the department shall
apply 1o the department of public health and human services for support enforcement services pursuant
to Title IV-D of the Social Security Act.

(b} The department of public health and human services may collect and enforce a contribution
order under this section by any means available under iaw, including the remedies provided for in Title 40,

chapter &, parts 2 and 4."

Section 12. Section 46-14-206, MCA, is amended to read:

"46-14-206. Report of examination. {1} A report of the examination must include the following:
(a) a description of the nature of the examination;

(b} a diagnosis of the mental condition of the defendant, including an opinion as to whether the

defendant issesrioushy-rentally-illas-definedin-63-21-102 suffers from a mental disorder and may require

commitment; or is seriously developmentally disabled, as defined in 53-20-102;

{c) if the defendant suffers from a mental disease or defect, an opinion as to the defendant’s
capacity to understand the proceedings against the defendant and to assist in the defendant’s own defense;

{d) when directed by the court, an opinion as to the capacity of the defendant to have a particular
state of mind that is an element of the offense charged; and

{e} when directad by the court, an opinion as to the capacity of the defendant, because of a mental
disease or defect, to appreciate the criminality of the defendant’s behavior or to conform the defendant’s
behavior to the requirement of the law.

(2} if the examination cannot be conducted by reason of the unwillingness of the defendant to
participate in the examination, the report must state that fact and must include, if possible, an opinion as

to whether the unwillingness of the defendant was the result of mental disease or defect."”

Section 13. Section 53-20-112, MCA, is amended to read:
"8§3-20-112. Procedural rights. (1) A respandent has all the rights accorded to a person subject

to involuntary commitment proceedings under the laws of this state relating to involuntary commitment of
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the-sariousiy-mentaly-il a person who suffers from a mental disorder and who_reguires commitment, as
provided in 53-21-115 through 53-21-118.

{2) In addition, the parents ar guardian of a respondent have the right to:

{a} be present at any hearing held pursuant to this part;

{b) be represented by counsel in any hearing;

{c) offer evidence and cross-examine witnesses in any hearing; and

{d) have the respondent examined by a professional of their choice when a professional is
reasonably available, unless the person se chosen is objected to by the respondent or by a responsibie

person appointed by the court."”

Section 14. Section 53-21-101, MCA, is amended to read:
"53-21-101. Purpose. The purpose of this part is to:
(1) secure for each person who may be sereusiy—rrentaliy-il-or suffering from a mental disorder

sush and requiring commitment the care and treatment as-will-be suited to the needs of the person and to

weure ensure that swsh the care and treatment are skilifully and humanely administered with full respect
for the person’s dignity and personal integrity;

(2) accomplish this goal whenever possible in a community-based setting;

(3) accomplish this goal in an institutionalized setting only when less restrictive alternatives are
unavailable or inadequate and only when a person is mw%m*wsmm
suffering from a mental disorder and requires cammitment; and

(4) assure ensure that due process of law is accorded any person coming under the provisions of

this part.”

Section 15, Section 53-21-102, MCA, is amended to read:

"53-21-102. (Temparary} Definitions. As used in this part, the following definitions apply:

(1) "Board" or "mental disabi‘lities board of visitors" means the mental disabilities board of visitors
created by 2-15-211.

(2) "Court” means any district court of the state of Montana.

(3) "Department” means the department of public heafth and human services pravided for in

2-15-2201.
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(4) "Emergency situation” means a situation in which any person is in imminent danger of death
or serious badily harm from the activity of a person who appears to be seriously mentally ill.

(5} "Friend of respondent” means any person willing and able to assist a mentally ilf person, a
person alleged to be mentally ill, a seriously mentatly ill person, or a persan alleged to be seriously mentally
il in dealing with legal proceedings, including consultation with legal counsel and others. The friend of
respondent may be the next of kin, the person’s conservator or legal guardian, if any, a representative of
a charitable or religious organization, or any other person appointed by the court to perform the functions
of a friend of respondent set out in this part. Only one person may at any onea time be the friend of
respondent within the meaning of this part. In appointing a friend of respondent, the court shall consider
the preference of the respondent. The court may at any time, for good cause shown, change its designation
of the friend of respondent.

{6) "Mental disorder” means any crganic, mental, or emotional impairment which has substantial
adverse effects on an individual's cognitive or valitional functions. The term does not include:

(a) addiction to drugs or alcohol; or

{b} drug or alcohol intoxication.

(7) "Mental health facility" or "facility" means a public hospital or a licensed private hospital which
is equipped and staffed to provide treatment for persons with mental disorders or a community mental
heaith center or any mental health clinic or treatment center approved by the department. A correctional
institution or facility or jail is not a mental health facility within the meaning of this part.

(8) "Mentally ill" means suffering‘from a mental disorder which has not resulted in self-inflicted
injury or injury to others or the imminent threat of injury but which:

(a) has‘resulted in behavior that creates serious difficulty in protecting the person’s life or health
even with the available assistance of family, friends, or others;

(b) is treatable, with a reasonable prospect of success and cansistent with the least restrictive
course aof treatment as provided in 53-21-127(3), at or through the facility to which the person is to be
committed;

{¢) has deprived the person of the capacity to make an informed decision concerning treatment;

{d)} has resuited in the person’s refusing or being unable to consent to voluntary admission for
treatment; and

(e} poses a significant risk of the person’s becoming seriously mentally ill or will, if untreated,
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predictably result in further serious deterioration in the mental condition of the person. Predictability may
be established by the patient’s medical histary.

{9) "Next of kin" includes but is not limited to the spouse, parents, adult chiidren, and adult
brothers and sisters of a person.

{10} "Patient" means a person committed by the court for treatment far any period of time or who
is voluntarily admitted for treatment for any period of time.

{11) "Peace officer” means any sheriff, deputy sheriff, marshal, policeman, or other peace officer.

{12) "Professional person” means:

{a) a medical doctor; or

{b) a person who has been certified, as provided for in 53-21-106, by the department.

{13) "Reasonable medical certainty” means reasonahle certainty as judged by the standards of a
professional person.

{14) "Respondent” means a person alleged in a petition filed pursuant ta this part to be mentally
itt or seriously mentally ill.

{15} "Seriously mentally ill" means suffering from & mental disorder which has resulted in
self-inflicted injury or injury to others or the imminent threat of injury or which has deprived the person
afflicted of the ability to protect the person’s life or health. For this purpose, injury means physical injury.
A person may not be involuntarilty committed to a mental health facility or detained for evaluation and
treatment because the person is an epileptic or is mentaily deficient, mentaily retarded, senile, or suffering

from a mental disorder unless the conditiocn causes the person to be sericusly mentaily ill within the

meaning of this part.

{16) "State hospital” means the Montana state haspital. (Terminates July 1, 1997--sec. 1, Ch. 541,
L. 1989.)

53-21-102. (Effective July 1, 1997) Definitions. As used in this part, the following detinitions
apply:
(1) "Board" or "mental disabilities board of visitors" means the mental disabilities board of visitors

created by 2-15-211,

(2} "Commitment” means an order by a court requiring an_individual to receive treatment for a

mental disorder.

+4{3) "Court” means any district court of the state of Montana.
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£3H4) "Department” means the department of public health and human services provided for in
2-15-2201.
+4(5) "Emergency situation” means a situation in which any person is in imminent danger of death

or serews bodily harm from the activity of a person who appears to be seroushyrrentalhy# suffering from

a mental disorder_and appears to require commitment.

{646} "Friend of respondent” means any person willing and able to assist a sereushy—martalh-ill

person suffering from a mental disorder and requiring commitment or person alleged to be seroushymentaly

# sutfering from a mentai disorder and requiring commitment in dealing with legal proceedings, including

consultation with legal counsel and others. The friend of respondent may be the next of kin, the person’s
conservator or legal guardian, if any, representatives of a charitable or religious organization, or any other
persan appointed by the court to perform the functions of a friend of respondent set out in this part. Only
one perscn may at any one time be the friend of respondent within the meaning of this part. In appointing
a friend of respondent, the court shall consider the preference of the respondent. The court may at any
time, for good cause skews, change its designation of the friend of respondent.

{84(7) "Mental disorder” means any organic, mental, or emotional impairment whish that has
substantial adverse effects on an individual’s cognitive or volitional functions. The term does not include:

{a} addiction to drugs or alcohol; e

{b) drug or alcohol intoxication;

{c] mental retardation; or

(d) epilepsy.

+A{8) "Mental health facility" or "facility” means a public hospital or a licensed private hospital

wihieh that is equipped and staffed to provide treatment for persons with mental disorders or a community
mental health center or any mental health clinic or treatment center approved by the department. A
correctional institution or facility or jail is not a mental health facility within the meaning of this part.

8H9} "Next of kin" includes but is not limited to the spouse, parents, adult children, and adult
brothers and sisters of a person.

{93(10) "Patient” means a person committed by the court for treatment for any period of time or
who is voluntarily admitted for treatment for any period of time,

+104(11) "Peace officer” means any sheriff, deputy sheriff, marshal, pelicerman police officer, or

other peace officer.
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1 144{12) "Professional person” means:

2 (a) a medical doctor; or

3 {b) a person who has been certified, as provided for in 53-21-108, by the department.

4 £421(13) "Reasonable medical certainty” means reasonabie certainty as judged by the standards

5 of a professional person.

6 £34(14) "Respondent” means a person alleged in a petition filed pursuant to this part to be
7 serousiy-mentathill suffering from_a mental disorder and requiring commitment.
8
9
10
11
12
13
14
15 {15) "State hospital" means the Montana state hospital.”
16
17 Section 16. Section 53-21-112, MCA, is amended to réad:
18 "63-21-112. Voluntary admission of minors. (1} Notwithstanding any other provision of law, a

19 mine—who-6—16-yeare-of-age-orsider a parent or guardian af a minor may consent to receive mental health

20 services to be rendered to the minar by:

21 {a) a facility thatis-not-a-state-institution; aF

22 (b) a person licensed in this state to practice medicine; or peyshology

23 (c] a mental health professional licensed in this state.

24 {2) A minor whao is at least 16 years of age may, without the consent of a parent or guardian,

25 consent to receive mental health services from those facilities or persons listed in subsection (1).

26 +24{3) Except as provided by this section, the provisions of 53-21-111 apply to the voluntary
27 admission of a minor to a mental health facility but not to the state hospital.

28 {3}{4) Except as provided by this subsection, voluntary admission of a minor to a mental health
29 facility for an inpatient course of treatment shall-be is for the same period of time as that for an adult. A

30 minar voluntarily admitted shal-have with consent of the minor's parent or guardian_has the right to be
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released within 5 days of his a request by the parent or guardian as provided in 53-21-111(3). Fhe A minor

himcolf who has been admitted without consent by a parent or gquardian, pursuant to subsection {2}, may

also make sueh a request and also has the right to be released within b days as provided in 53-21-111(3).

Unless there has been a pericdic review and a voluntary readmission consented to by the parent or quardian

in_the case of a minor patient ard-his—sounsel or consented to by the minor_alone in the case of a minor

patient who is at least 16 years of age, voluntary admission terminates at the expiration of 1 year. Counse!

shal must be appointed for the minor at the minor’s request or at any time ke that the minor is faced with

potential legal proceedings.

Section 17. Section 53-21-115, MCA, is amended to read:

"53-21-115. (Temporary) Procedural rights. In addition to any other rights whieh that may be
guaranteed by the constitution of the United States and of this state, by the laws of this state, or by this
part, any person who is involuntarily detained or against whom a petition is filed pursuant to this part has
the following rights:

{1) the right to notice reasonably in advance of any hearing or other court proceeding concerning
b the person;

{2) the right to know, in advance of any hearing, the names and addresses of any witnesses who
will testity in support of the petition;

(3} the right to know, before a hearing, the names and addresses of any witnesses who will testify

in_support of a petition;

{3}1{4) the right in any hearing to be present, to offer evidence, and to present witnesses in any
proceeding concerning kin the person;

{4}(8) the right in any hearing to cross-examine witnesses;

{B}{6] the right to be represented by counsel;
"Legisiative
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+8}(7) the right to remain silent;

{78} therightin any hearing to be proceeded against according to the rules of evidence applicable
to civil matters generally;

849} the right to view and copy all petitions on file with the court concerning him the person;

{8110} the right to be examined by a professional person of his the person’s choice when sdush a
professional person is willing and reasonably available;

{103(11) the right to be dressed in kis the person’s own clothes at any hearing held pursuant to this
part; and

H13{12) the right to refuse any but lifesaving medication for up to 24 hours prior to any hearing
held pursuant to this part. {Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989,

53-21-115. (Effective July 1, 1997) Procedural rights. In addition to any other rights whieh that
may be guaranteed by the constitution of the United States and of this state, by the laws of this state, or
by this part, any persan who is involuntarily detained or against whom a petition is filed pursuant to this
part has the following rights:

(1) the right to notice reasanably in advance of any hearing or other court proceeding concerning
hima the person;

(2) the right in any hearing to be present, to offer evidence, and to present witnesses in any
proceeding concerning him the person;

(3) theright to know, before a hearing, the names and addresses of any witnesses who will testify

in support of a petition;

3+(4) the right in any hearing to cross-examine witnesses;

4(5) the right to be represented by counsal;

B6+(6) the right to remain silent;

{84{7) therightin any hearing to be proceeded against according to the rules of evidence applicable
to civil matters generally;

+H{8) the right to view and copy all petitions on file with the court concerning him the person;

84(3) the right to be examined by a professional person of his the person’s choice when sush the
professional person is willing and reasonably available:

B4(10) theright to be dressed in kis the person’s own clothes at any hearing held pursuant to this
part; and
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+6:(11) the right to refuse any but lifesaving medication for up to 24 hours prior to any hearing
held pursuant to this part; AND

(12} THE RIGHT TQ VOLUNTARILY TAKE NECESSARY MEDICATIONS PRIOR TO ANY HEARING

PURSUANT TO THIS PART.”

Section 18. Section 53-21-116, MCA, is amended to read;

"53-21-116. (Temporary} Right to be present at hearing or trial -- appointment of counsel. The
person alleged to be mentally ill or seriously mentally ill has the right to be prese_nt at any hearing or trial.
If he has no attorney, the judge shall appoint one to represent him at either the hearing or the trial, ar both,
who shall be compensated from the public funds of the county where the respondent resides. (Terminates
July 1, 1997--sec. 1, Ch. 541, L. 1989}

53-21-116. (Effective July 1, 1987) Right to be present at hearing or trial -- appointment of
counsel. The person alleged to be sereusiy—menrtathy—it suffering from a mental disorder_and requiring

commitment has the right to be present at any hearing or trial. If he the person has no attorney, the judge
shall appoint one to represent him the person at either the hearing or the trial, or both, who eha#t must be

compensated from the public funds of the county where the respandent resides.”

Saction 19. Section 53-21-121, MCA, is amended to read:

"53-21-121. (Temporary] Petition for commitment -- contents of -- notice of. {1) The county
attorney, upon the written request of any person having direct know!sdge of the facts, may file a petition
with the court:

(a) alleging that thereis a person within the county who is seriously mentally i} and requesting that
the persan be committed to a mentai health facility for a period of no more than 3 months; or

{b) alleging that there is a person within the county who is mentally ill and requesting that the
person be committed to a mental heaith facility for a period of no more than 30 days.

(2) The petition shall contain:

(a) the name and address of the person requesting the petition and his interest in the case;

(b} the name of the respandent and, if known, the address, age, sex, marital status, and
occupation of the respondent;

{¢) the purportad facts supporting the allegation of mental iliness;
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{d) the mame and address of every person known or believed to be {egally responsible for the care,
support, and maintenance of the person for whom evaluation is sought;

(e) the name and address of the person’s next of kin to the extent known to the county attorney
and the person requesting the petition;

(f} the name and address of any person whom the county attorney helieves might be willing and
able to be appointed as friend of respondent;

(g) the name, address, and telephone number of the attorney, if any, who has most recently
represented the person for whom evaluation is sought; if there is no attorney, there shall be a statement
as to whether to the best knowledge of the person requesting the petition the person for whom evaluation
is sought is indigent and therefore unable to afford the services of an attorney; and

{(h} a statement of the rights of the respondent which shall be in canspicuous print and identified
by a suitable heading.

{3) Notice of the petition shall be hand-delivered to the respondent and to his counsel on or before
the initial appearance of the respondent before the judge or justice of the peace. Notice of the petition and
the order setting the date and time of the hearing and the names of the respondent’s counsel, professional
person, and friend of respondent shail be hand-delivered or mailed to the person or persons fegally
responsible for care, support, and maintenance of the respondent, the next of kin identified in the petition,
and any other person identified by the county attorney as a possible friend of respondent other than the
one named as the friend of respondent. The notice may provide, other than as to the respondent and his
counsel, that no further notice will be given unless written request is filed with the clerk of court.
(Terminates July 1, 1997--sec. 1, Ch. 5417, L. 1989.)

53-21-121. [(Effective July 1, 1997) Petition for commitment -- contents of -- notice of. {1) The

county attorney, upon the written request of any person HAVING DIRECT KNOWLEDGE OF THE FACTS,

may file a petiticn with the court alleging that there is a person within the county who is seraushy—rRentatiy

months suffering from a mental disorder and who requires commitmant pursuant to this chapter.

(2) The petition skall must contain:

{a} the name and address of the person requesting the petition and his the person’s interest in the

case;

(b} the name of the respondent and, if known, the address, age, sex, marital status, and
(Le islative
\Jervices - 22 - HB 502

- Djvision



55th Legislature HB0O5(02.03

11
12
13
14
15
16
17
18
19
20
21
23
23
24
25
26
27
28
29
30

occupation of the respondent;

{c) the purported facts supporting the ailegation of mental #ress disorder, a statement of the

disposition sought pursuant to 53-21-127(2), and the need for commitment;

{d} the name and address of every person known or believed to be legally responsible for the care,
support, and maintenance of‘the persan respondent for whom evaluation is sought;

e} the name and address of the pessen’e respondent’s next of kin to the extent known to the
county attorney and the person requesting the petition;

{f) the name and address of any person whom the county attarney believes might be willing and
able to be appointed as friend of respondent;

{g) the name, address, and telephone number of the attorney, if any, who has most recently
represented the person respondent for whom evaiuation is seught; if there is no attorney, there shad must
be a statement as to whether to the best knowledge of the person requesting the petition the persen
respondent for whom evaluation is sought is indigent and therefere unable to afford the services of an
attorney; and

{n) a statement of the rights of the respondent, which shall must be in conspicuous print and
identified by a suitable heading.

{3) Notice of the petition skal must be hand-delivered to the respaondent and to his the
respondent’s counsel on ar before the initial appearance of the respondent before the judge or justice of

the peace. THE RESPONDENT'S COUNSEL SHALL MEET WITH THE RESPONDENT, EXPLAIN THE

SUBSTANCE QF THE PETITION, AND EXPLAIN THE PROBABLE COURSE OF THE PROCEEDINGS. Notice

of the petition and the order setting the date and time of the hearing and the names of the respondent’s
counsel, professional person, and friend of respondent shall must be hand-delivered or mailed to the person
or persons legally responsible for care, support, and rnaihtenance of the respondent, the next of kin
identified in the petition, and any other person identified by the county attorney as a possibie friend of
respondent other than the one named as the friend of respondent. The notice may provide, other than as
to the respondent and his the respondent’s counsel!, that no further notice will be given unless written

request is filed with the clerk of court.”

SECTION 20. SECTION 63-21-122, MCA, |S AMENDED TO READ:

"53-21-122. (Temporary) Petition for commitment -- filing of -- initial hearing on. (1) The petition

. Legislative
~Services -23 - HB 502

L\_I_)'_iw'.u'arl



55th Legislature HBO502.03

shall be filed with the clerk of court who shall immediately notify the judge.

(2) (a) It a judge is available, he shall consider the petition, and if he finds no probable cause, 1t
shall be dismissed.

(b) i) If the judge finds probable cause, counsel shall be immediately appointed for the respondent.
and the respondent shall be brought forthwith before the court with his counsel. The respondent shall be
advised of his constitutional rights, his rights under this part, and the substantive sffect of the petition. The
respondent may at this appearance object to the finding of probable cause for filing the petition.

(it} The judge shali:

(A} appoint a professional person;

(B} appoint a friend of respondent; and

(C) set a date and time for the hearing on the petition, which may not exceed 5 days, including
weekends and holidays, uniess the fifth day falls upon a weekend or holiday and unless additional time is
requested on behalf of the respondent.

{ili} The desires of the respondent shall be taken into consideration in the appointment ¢of the friend
of respondent and in the confirmation of the appointment of the attorney.

{3) If ajudge is not available in the county, the clerk shali notify a resident judge by telephone and
read the petition to him. If the judge finds no probable cause, the petition shall be dismissed. If the judge
finds probable cause, he shall cause the clerk to issue an order appointing counsel and a professional
person and setting a date and time for the hearing on the petition, which may not exceed 5 days, including
weekends and holidays, unless the fifth day falls upon a weekend or holiday and unless additional time is
requested on behalf of the respondent. The order shall also direct that the respondent be brought forthwith
before a justice of the peace with his counse! to be advised of his constitutional rights, his rights under this
part, and the contents of the clerk’s order, as well as to furnish him with a copy. The justice of the peace
shall ascertain the desires of the respondent with respect to the appointment of his counsel, and this shall
be immediately communicated to the resident judge. The resident judge may appoint other counsei, may
confer with respondent’s counsel and the county attorney in order to appoint a friend of respondent, and
may do all things necessary through the clerk of court by telephone as if the resident judge were personally
present. (Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989))

53-21-122. (Effective July 1, 1997) Petition for commitment -- filing of -- initial hearing on. (1}

The petition sRad must be filed with the clerk of court who shall immediately notify the judge.
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(2) If a judge is available, ke the judge shall consider the petition, and if ke the judge finds no
probable cause. it &hal must be dismissed. If the judge finds probable cause, counsel shalh must be
immediately appointed for the respondent, and the respondent ehal must be brought festhwith before the

court with ais the respondent’s counsel. The respondent shkalh must be advised of bis the respondent’s

constitutional rights, ke the respondent’s rights under this part, and the substantive effect of the petition.

The respondent may at this appearance object to the finding of probable cause for filing the petition. The
judge shall appoint a professional person and a friend of respondent and set a date and time for the hearing

on the petition—whieh that may not be on the same day as the initial appearance and that may not exceed

5 days, inciuding weekends and holidays, unless the fifth day falls upon a weekend or holiday and unless
additional time is requested on behalf of the respondent. The desires of the respondent shal must be taken
into consideration in the appointment of the friend of respondent and in the confirmation of the appointment
of the attorney.

{3) If ajudge is not available in the county, the clerk shall notify a resident judge by telephane and
shall read the petition to him the judge. If the judge finds no probable cause, the petition shall must be
dismissed. if the judge finds probable cause, ke the judge shall cause the clerk to issue an order appointing
counsel and a professional person and setting a date and time for the hearing on the petition—which that

may not be on the same day as the initial appearance and that may not exceed 5 days, including weekends

and hofidays, unless the fifth day falls upon a weekend or holiday and unless additional time is requested
on behalf of the respondent. The order shall must also direct that the respondent be brought ferthwith

before a justice of the peace with hie the respondent’s counsel to be advised of his the respondent’s

constitutional rights, his the respondent’s rights under this part, and the contents of the clerk’s order, as

well as to furnish bim the respondent with a copy. The justice of the peace shall ascertain the desires of

the respondent with respect to the appointment of bis counsel, and this shal information must be

immediately communicated to the resident judge. The resident judge may appoint other counsei, may confer
with respondent’s counsel and the county attorney in order to appoint a friend of respondent, and may do

all things necessary through the clerk of court by telephone as if the resident judge were personaily

present.”
Section 21. Section 53-21-123, MCA, is amended to read:;
"53-21-123. (Temporary) Examination of respondent following initial hearing -- recommendation
fLe islative
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of professional person. (1} Following the initial hearing, whether before a judge or justice of the peace, the
respondent ekad must be examined by the professional person without unreasonable delay. The examination
may not exceed a period of 4 hours. The professional person shall immediately notify the county atterney
of his the findings in person or by phone and shall make a written report of bis the examination to the

court, with copies to the respondent’s attorney and the county attorney. |f the professional person

recormmends _commitment, the professional person’s written report must contain a_statemen: of the

professional person’s recommendations to the court for disposition under 53-21-127(2).

(2) The following action shaH must be taken based on the professional person’s findings:

{a) Ifbetheprofessional personrecammends dismissal, hethe professional person shall additionally

notify counsel and the respondent, if ke the respondent has been detained, sbak must be released and the
petition dismissed. However, the county attorney may, upon geod cause shown, request the court to order
an additional, but no more than one, examination by a different professional person for a period of ne more
than 4 hours.

{b) If he the court finds that commitment proceedings should continue, the hearing skall must be
held as scheduled.

{3) The court may not order further svaluation pending the hearing uniess sound medical reasons
reguire additional time for a complete evaluation. Swsh The reasons sha# must be set forth in the order,
along with the amount of additional time needed. (Terminates July 1, 1997--sec. 1, Ch. 641, L. 1989}

53-21-123. (Effective July 1, 1997} Examination of respondent following initial hearing --
recommendation of professional person. {1} Following the initial hearing, whether before a judge or justice
of the peace, the respondent shall must be examined by the professional person without unreascnable
defay. The examination may not exceed a period of 4 hours. The professional person shall immediately
notify the county attorney of kis the findings in person or by phone and shall make a written report of his
the examination to the court, with copies to the respondent’s attorney and the county attorney. If the

professional person reccmmends commitment, the professional person’s written report must contain a

statement of the professional person’s recommendations to the court for disposition under 53-21-127(2).

(2} The foilowing action shalt must be taken based on the professional persan’s findings:

(a) If hethe professignal person recommends dismissal, ke the professional person shall additionally

notify counsel and the respondent shal must be released and the petition dismissed. However, the county

attorney may, upon good cause shown, request the court to arder an additional, but no more than one,
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examination by a different professional person for a period of no more than 4 hours.

{b) If ke the court finds that commitment proceedings should continue, the hearing eba# must be
held as scheduled.

{3) The court may not order further evaluation pending the hearing unless sound medical reasons
require additional time for a complete evaluation. Sueh The reasons sball must be set forth in the order,

along with the amount of additional time needed.”

Section 22. Section 53-21-126, MCA, is amended to read:

"53-21-126. (Temporary) Trial or hearing on petition. {1} The respondent shall be present unless
his presence has been waived as provided in 53-21-119(2), and he shall be represented by counsel at all
stages of the trial. The trial shall be limited to the determination of whether or not the respondent is
mentally ill or seriously mentally ill within the meaning set forth in this part.

{2) The standard of proof in any hearing held pursuant to this section is proof beyond a reasonable
doubt with respect to any physical facts or evidence and clear and convincing evidence as to all other
matters, except that mental disorders shall be evidenced to a reasonable medical certainty. Immingnt threat
of self-inflicted injury or injury to others shall be evidenced by overt acts,. sufficiently recent in time as to
be material and relevant as to the respondent’s present condition,

{3) The professional person appointed by the court shall be present for the trial and subject to
cross-examination. The trial shall be governed by the Montana Rules of Civil Procedure except that, if tried
by a jury, at least two-thirds of the jurors must concur on a finding that the respondent is seriously mentaily
ill. The written report of the professicnal person that indicates the professional person’s diagnosis may be
attached to the petition, but any matter otherwise inadmissible, such as hearsay matter, is not admissible
merely because it is cantained in the report. The court may order the trial closed to the public for the
protection of the respondent.

(4) The professional person may testify as to the ultimate issue of whether the respandent is
mentally ill or seriously mentally iil. Testimony from a professional person or others must be received on
each element of the definition of mentaily iil or seriously mentally ill as those terms are defined in
53-21-102.

(5) The court, upon the showing of good cause and when it is in the best interests of the

respondent, may order a change of venue. {Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989}

{Legisiative
ervices ' -27 - HB 502

\ _i_D_jw'sl’on



55th Legislature HBO502.03

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

53-21-126. |[Effective July 1, 1997) Trial or hearing an petition. (1) The respondent shal must be

present unless k% the respondent’s presence has been waived as provided in 53-21-119(2), and ke the

respondent shall must be represented by counsel at all stages of the trial. The trial shall must be limited to

the determination of whether or not the respondent is sersashymentaiyibwithinthe-mearing-setiarthin

this-part suffering from a mental disorder and requires commitment. At the trial, the court shall consider

all the facts relevant to the issues of whether the respaondent is suffering from a mental disorder. If the

court determines that the respondent is suffering from a mental disorder, the court shall then determine

whether the respondent requires commitment. In determining whether the respondent requires commitment,

the court shall consider the following:

(a) whether the respondent, because of a mental disarder, is substantially unable to provide for the

respondent’s own basic needs—sdshas OF food, clothing, shelter, health, or safety:

{b) whether the respondent has recently, because of a mental disorder and through an act or an

omission, caused seif-injury or injury to others;

{c) whether, because of a mental disorder, there is an imminent threat of injury to the respondent

or to others because of the respondent’s acts or omissions: and

{d) whether the respondent’s mental disorder, as demonstrated by the respondent’s recent acts

ar omissions, will, if untreated, predictably result in deterigration of the respondent’'s mental condition to

the point at which the respondent will hecome a danger to self or to others or will be unable to provide for

the respondent’s own basic needs—sush-as OF food, clothing, sheiter, health, or safety. Predictability may

be established by the respandent’s RELEVANT medical history.

{2] The standard of proof in amy a hearing held pursuant to this section is proof beyond a
reasonable doubt with respect to any physical facts or evidence and c¢lear and convincing evidence as to

all other matters—exsopt—that. However, the respondent’s mental disorders-shall-be-evidanced disorder

must be proved 10 a reasonable medical certainty. imminent threat of self-inflicted injury or injury to others
shal-be-avidensed must be proved by overt acts ar omissions, sufficiently recent in time as to be material
and relevant as to the respondent’s present candition.

{3) The professional person appointed by the court shall must be present for the trial and subject

to cross-examination. The trial ehal-be |s governed by the Montana Rules of Civil Procedure except-that,

#. However, if the issues are tried by a jury, at least two-thirds of the jurors /st shall concur on a finding

that the respondent is seriousty-rmentaly-ill suffering from a mental disorder and requires commitment. The
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written report of the professional person that indicates the professional person’s diagnosis may be attached
to the petition, but any matter otherwise inadmissible, such as hearsay matter, is not admissible merely
because it is contained in the report. The court may order the trial closed to the public for the protection
of the respondent.

(4) The professional person may testify as to the ultimate issue of whether the respondent is

serousiy—mentally—H suffering from a mental disorder and requires commitment. This testimony Is

insutficient uniess accompanied by evidence from the professional person or others that:

(a) the respondent, because of a mental disorder, is substantially unable to provide for the

respondent’s own basic needs—sush-as OF food, clothing, sheiter, health, or safety;

{b) the respondent has recently, because of a mental disorder and through an_act or an omission,

caused self-injury or injury to others;

(c} because of a mental disorder, there is an imminent threat of injury to the respondent or to

others because of the respondent’s acts or omissions; or

(d) (i} the respondent’s mental disorder:

{A) has resulted in behawier RECENT ACTS, OMISSIONS, QR BEHAVICRS that ereates CREATE

difficulty in protecting the respondent’s life or heaith;

{B) is treatable, with a reasonable prospect of success;

{C) has resulted in the respondent’s refusing or being unable to consent to voluntary admission for

treatment; and

{ii) will, if untreated, predictably result in deterioration of the respondent’s mentat condition to the

point at which the respondent will become a danger to self or to others or will be unable to provide for the

respondent’s own basic nesdsr-such-as OF food, clothing, shelter, health, or safety. Predictability may be

established by the respondent’s RELEVANT medical history.

{5) The court, upon the showing of good cause and when it is in the best interests of the

respondent, may order a change of venue."

Saction 23. Section 53-21-127, MCA, is amended to read:
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"§3-21-127. (Temporary} Posttrial disposition. {1) If, upon trial, it is determined that the
respondent is not mentaily ill ar seriously mentally ill within the meaning of this part, the respondent must
be discharged and the petition dismissed.

{2) {a) If itis determined in a proceeding under 53-21-121(1)(a) that the respondent is seriously
mentaily ill within the meaning of this part, the court shall hold a posttrial disposition hearing. The
disposition hearing shall be held within 5 days {including Saturdays, Sundays, and holidays uniess the fifth
day falls on a Saturday, Sunday, or holiday), during which time the court may order further evaluation and
treatment of the respongdent. At the conclusion of the disposition hearing, the court shall:

{ily commit the respondent to a facility for a period of not more than 3 months;

(it} order the respondent to be placed in the care and custody of a relative or guardian or some
other appropriate place other than an institution;

{iii) order outpatient therapy; or

(ivl make some other appropriate order for treatment.

{b) No treatment ordered pursuant to this subsection may affect the respondent’s custody for a
period of more than 3 months.

(c) In determining which of the above alternatives to order, the court shall choose the least
restrictive alternatives necessary to protect the respondent and the public and to permit effective treatment.
The court shall consider and shall describe in its order what alternatives for treatment of the respondent
are available, what alternatives were investigated, and why the investigated alternatives were not deemed
suitable. The court may authorize the chief medical officer of a facility 10 administer appropriate medication
involuntarily if the court finds that inveluntary medication is necessary to protect the respendent and the
public and to facilitate effective treatment. Medication may not be involuntarily administered to a patient
unless the chief medical officer of the facility approves it‘prior to the beginning of the involuntary
administration and unless, if possible, a medication review committee reviews it prior to the beginning of
the involuntary administration or, if prior review is not possiblé, within & working days after the beginning
of the involuntary administration. The medication review committee must include at least one person who
is not an employee of the facility. The patient and the patient’s attorney or advocate, if the patient has one,
must receive adequate written notice of the date, time, and ptace of the review and must be allowed to
appear and give testimony and evidence. The involuntary administration of medication must he again
reviewed by the committee 14 days and 90 days after the beginning of the involuntary administration if
{ Legislative
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medication is still being involuntarily administered. The menta!l disabilities board of visitors and the director
of the department of public health and human services must be fully informed of the matter within 5
working days after the beginning of the invoiuntary administration. The director shall report to the governor
on an annual basis. The court shall enter into the record a detailed statement of the facts upon which it
found the respandent to be seriously mentally ill and, if the court authorized involuntary medication, of the
facts upon which it found involuntary medication to be necessary.

{3) If it is determined in a proceeding under 53-21-121{1)(b} that the respondent is mentally il
within the meaning of this part, the court shall order that the respondent receive treatment for a period of
no more than 30 days. The court shall choose the least restrictive course of treatment reasonably available
to the respondent. The court must make a separate finding, setting forth the reason therefor if the order
includes a requirement of inpatient treatment or involuntary medication. The court may not order inpatient
treatment in the Montana state hospital at Warm Springs under this subsection {3). The respondent may
not be required to pay for court-ordered treatment unless respondent is financially able.

(4) Before ordering any treatment for a respondent found to be mentally ill under subsection {3),
the court shall make findings of fact that treatment appropriate to the needs of the respondent is available.
The court shall also indicate on the order the name of the facility that is to he responsible for the
management and supervision of the respondent’s treatment. No perscn may use physical force to
administer medication. A court may use any legal means to enforce an order to take medication, including
immediate detention not to exceed 72 hours, until the mentally ill person can be returned to the court.
{Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989.)

53-21-127. (Effective July 1, 1997] Posttrial disposition. {1} If, upon trial, it is determined that

the respondent is not serieusly-mantaliyill suffering from a mental disorder or does not reguire commitment

within the meaning of this part, the respondent must be discharged and the petition dismissed.

{2) {a) It it is determined that the respondent is sereush—entallyil suffering from a mental

disarder and requires commitment within the meaning of this part, the court shall held a posttrial disposition
hearing. The disposition hearing shalh must be held within 5 days (including Saturdays, Sundays, and
holidays unless the fifth day falls on a Saturday, Sunday, or holiday), during which time the court may order

further evaluation and treatment of the respondent. At the conclusion of the disposition hearing, the court

shall;
{i) commit the respondent to a-aeiity the state hospital for a period of not more than 3 months;
(Le isiative
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il commit the respondent to a community facility, program, or course of treatment for a period

of not more than 3 months;

(i) order the respondent to be placed in the care and custody of a relative or guardian or some
other appropriate place other than an institution;

Hiliv] order outpatient therapy; or

{w{v) make some other appropriate order for treatment.

(b) Ne A treatment ordered pursuant to this subsection may not affect the respondent’s custody

or course of treatment for a pericd of more than 3 months.

(c) In determining which of the abeve alternatives in_subsection (2){a) to order, the court shalf

choose the least restrictive alternatives necessary to protect the respondent and the pubiic and to permit

weore—ot-dosmed-suitable- The court may authorize the chief medical officer of a facility or a physician

designated by the court to administer appropriate medication involuntarily if the court finds that involuntary

medication is necessary to protect the respondent ard gr the public ang or to facilitate effective treatment.

Medication may not be involuntarily administered to a patient unless the chief medical officer of the facility

or a physician designated by the court approves it prior to the beginning of the inveoluntary administration
and unless, if possible, a medication review committee reviews it prior to the beginning of the involuntary
administration or, if prior review is not possible, within & working days after the beginning of the
involuntary administration. The medication review committee must include at least one person who is not
an employee of the facility or program. The patient and the patient’s attorney or advocate, if the patient
has one, must receive adequate written notice of the date, time, and place of the review and must be
allowed to appear and give testimony and evidence. The involuntary administration of medication mus?t be
again reviewed by the committee 14 days and 90 days after the beginning of the involuntary administration
it medication is still being involuntarily administered. The mental disabilities board of visitors and the director
of the department of public health and human services must be fully informed of the matter within 5

waorking days after the beginning of the involuntary administration. The director shall report to the governor

on an annual basis.
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{d) Satisfaction of any one of the criteria listed in 53-21-126(1! justifies commitment pursuant to

this chapter. However, if the court relies solely upan the criterion provided in 53-21-126{1){d), the court

may_require commitment only to a community faciity and may not require commitment at the state

hospital.

{e) In ordering commitment pursuant to this section, the court shall make the following findings

of fact:

(i} a detailed statement of the facts upon which the court found the respondent to be suffering

from a mental disorder and requiring commitment;

{ii} the alternatives for treatment that were considered:

(iii} the alternatives available for treatment of the respondent;

{iv) the reason that any treatment alternatives were determined to be unsuitable for the respondent;

{v) the name of the facility, program, or individual to be responsible for the management and

supervision of the respondent’s treatment;

{vi) if the order includes a reguirement for inpatient treatment, the reason inpatient treatment was

chosen from amongq other alternatives; and

{vii} if the order includes involuntary medication, the reasen involuntary medication was chosen

from among other alternatives."

Section 24. Section 53-21-128, MCA, is amended to read:

"53-21-128. (Temporary) Petition for extension of commitment period. (1} To extend the 3-month
period of detention provided for in 53-21-127(2), the procedure set forth in this subsection (1) must be
followed:

{a) Not less than 2 calendar weeks prior to the end of the 3-month period, the professional person
in charge of the patient at the place of detention may petition the district court in the county where the
patient is detained for extension of the detention period unless otherwise ordered by the original committing
court. The petition shall be accompanied by a written report and evaluation of the patient’s mental and
physical condition. The report shall describe any tests and evaluation devices which have been employed
in evaluating the patient, the course of treatment which has been undertaken for the patient, and the future
course of treatment anticipated by the professional person.

{b) Upon the filing of the petition, the court shall give written notice of the filing of the petition to
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the patient, his next of kin, if reasonably avaiiable, the friend of respondent appointed by the court, and
the patient’s counsel, If any person so notified requests a hearing prior to the termination of the previous
detention authority, the court shall immediately set a time and place for a hearing on a date not more than
10 days from the receipt of the request and notify the same people, including the professional person in
charge of the patient. |f a hearing is not requested, the court shall enter an order of commitment for a
period not to exceed 6 months.

(c) Procedure on the petition for extension when a hearing has been requested shall be the same
in all respects as the procedure on the petition for the original 3-month commitment except the patient is
not entitled to trial by jury. The hearing shall be held in the district court having jurisdiction over the facility
in which the patient is detained unless otherwise ordered by the court. Court costs and witness fees, if any,
shall be paid by the county that paid the same costs in the initial commitment proceedings.

(d) If upon the hearing the court finds the patient not seriously mentally iil within the meaning of
this part, he shall be discharged and the petition dismissed. If the court finds that the patient continues to
suffer from serious mental illness, the court shall order commitment, custody in relatives, outpatient
therapy, or other order as set forth in 53-21-127(2) except that no order may affect his custody for more
than 6 months. In its order, the court shall describe what alternatives for treatment of the patient are
available, what alternatives were investigated, and why the investigated alternatives were not deemed
suitable. The court shall not order continuation of an aiternative which does not include a comprehensive,
individualized plan of treatment for the patient. A court order for the continuation of an alternative shall
include a specific finding that a comprehensive, individualized plan of treatment exists.

(2) To extend the period of treatment provided for in 53-21-127(3), the procedure set forth in this
subsection (2) must be followed:

(a) Not less than 7 days prior to the end of the 30-day period of treatment ordered under
53-21-127(3}), the professional person in charge of the respondent’s care may petition the court for
extension of the treatment period. The petition must be accompanied by a written report and evaluation
of the respondent’s mental and physical condition. The report shall describe any tests and evaluation
devices which have been employed in evaluating the respondent, the course of treatment which has been
undertaken for the respondent, and the future course of treatment anticipated by the professional person.

(b) Upon the filing of the petition, the court shall give written notice of the filing of the petition to
the respondent, his next of kin, if reasonably available, the friend of respondent appointed by the court,
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if any, and the respondent’s counsel. If any person so notified requests a hearing prior to the termination
of the previous detention authority, the court shall immediately set a time and place for & hearing on a date
not more than 5 days from the receipt of the request and notity the same people, including the professional
person in charge of the respondent. If a hearing is not requested, the court shall enter an order of treatment
for a period not 10 exceed 30 days.

{c} Procedure on the petition for extension when a hearing has been requested shall be the same
in all respects as the procedure an the petitioh under 53-21-121(1)(b} for the original treatment except that
the respondent is not entitled to trial by jury. The hearing shall be held in the district court for the county
in which the treatment is being supervised unless otherwise ordered by the court. Court costs and witness
fees, if any, shall be paid by the county that paid the same costs in the initial proceedings.

(d) If upon the hearing the court finds the respondent not mentally ill within the meaning of this
part, the petition shall be dismissed. If the court finds that the respondent continues to be mentally ill, the
court shall order treatment for the respondent for a period not to exceed 30 days. In its order, the court
shall describe what alternatives for treatment of the respondent are available, what alternatives were
investigated, and why the investigated alternatives were not cansidered suitable. The court may not order
continuation of an alternative which does not include a comprehensive, individualized plan of treatment for
the respondent. A court order for the continuation of an alternative shall include a specific finding that a
comprehensive, individualized plan of treatment exists.

{3} Further extensions of the period of detention provided for in 53-21-127(2) may be obtained
under the same procedure described in subsection (1) except that the patient’s custody may not be affected
for more than 1 year without a renewal of the commitment under the procedures set farth in subsection
{1}, including a statement of the findings required by subsection (1).

{4) The period of treatment provided for in 53~21-12.7(3) may be extended only once under this
section. {Terminates July 1, 1997--sec. 1, Ch. 541, L. 1989.}

53-21-128. (Effective July 1, 1997] Petition far extension of commitment peried. {1) {a) Not less
than 2 calendar weeks prior to the end of the 3-month period of detantion cammitment provided for in
53-21-127(2), the professional person in charge of the patient at the place of deteatienr commitment may
petition the district court in the county where the patient is detaired committed for extension of the
detention commitment period unless otherwise ordered by the original committing court. The petition shal

must be accompanied by a written report and evaluation of the patient’s mental and physical condition. The
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report ehad must describe any tests and evaluation devices whish that have been empioyed in evaluating
the patient, the course of treatment whish-has-been that was undertaken for the patient, and the future
course of treatment anticipated by the professional person.

{b) Upon the filing of the petition, the court shall give written notice of the filing of the petition to
the patient, ks the patient’s next of kin, if reasonably available, the friend of respondent appointed by the
court, and the patient’s counsel. If any person s& notified requests a hearing prior to the termination of the
previous geatentionr commitment authority, the court shail immediately set a time and place for a hearing on
a date not more than 10 days from the receipt of the request and notify the same people, including the
professional person in charge of the patient. If a hearing is not requested, the court shall enter an order of
commitment for a period not to exceed 6 months.

{c) Procedure on the petition for extension when a hearing has been requested shal must be the
same in all respects as the procedure on the petition for the original 3-month commitment except the
patient is not entitled to trial by jury. The hearing ehak must be held in the district court having jurisdiction
over the facility in which the patient is detained unless otherwise ordered by the court. Court costs and
witness fees, if any, ehal must be paid by the county that paid the same costs in the initial commitment
proceedings.

(d) If upon the hearing the court finds the patient not sereusiymentalh—ill to be suffering from a

mental disorder and requiring commitment within the meaning of this part, #e the patient shal must be

discharged and the pstition dismissed. |f the court finds that the patient continues to suffer from sexous
menta-iliness a mental disorder and to require commitment, the court shall order commitment, custody in
reiatives, outpatient therapy, or other order as set forth in 53-21-127(2) except-thatne. However, an aorder
may not affect kis the patient’s custody for more than 6 months. Inits order, the court shail deseribe what
alternatives for treatment of the patient are available, what alternatives were investigated, and why the
investigated alternatives were not deemed found suitable. The court shall may not order continuation of
an alternative whieh that does not include a comprehensive, individualized plan of treatment for the patient.
A court order for the continuation of an alternative ehalt must include a specific finding that a
comprehensive, individualized plan of treatment exists.

(2) Further extensions may be obtained under the same procedure described in subsection (1)
excopi-that; however, the patient’s custody may not be affected for more than 1 year without a renewal
of the commitment under the procedures set forth in subsection (1), including a statement of the findings
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required by subsection (1)."

Section 25. Section 53-21-129, MCA, is amended to read:
"53-21-129. Emergency situation -- petition -- detention. (1) When an emergency situation exists,

a peace officer may take any person who appears to be-serouslymoptaty-ill-andas—-arosult-of corous
rental-itness-to-be-a-dangerto-others—orte-himseld have a mental disorder and to present an imminent

danger of death or_sereus badily harm to the person or to others into custody only for sufficient time to

contact a professional person for emergency evaluation. If possible, a professional person should be called
prior 10 taking the person into custody.

(2) If the professional person agrees that the person detained appears—to-be-seroushy-mentathy—H

is a danger to the person or to others because of a mental disorder and that an emergency situation exists,

then the person may be detained and treated until the next regular business day. At that time, the
professional person shall release the detained person or file his findings with the county attorney who, if

ke the county attorney determings probabie cause to exist, shalt file the petition provided forin 53-21-121

through 53-21-126in the county of the respondent’s residence. In either case, the professional person shali

file a report with the court explaining kis the professional person’s actions.

(3) The county attorney of amy a county may make arrangements with any a federal, state,
regional, or private mental facility or with a mental heaith facility in aay a county for the detention of
persons held pursuant to this section. Wheawewer |f an arrangement has been made with a facility that does
not, at the time of the emergency, have a bed available to detain the person at that facility, the person may
be transported to the state hospitai for detention and treatment as provided in this part. This determination
must be made on an individual basis in each case, and the professional person at the local facility sust shall
certify to the county attorney that the facility does not have adequate room at that time.

{4) However, before any a person is transferred to the state hospital under this section, the state

hospital must be notified prior to transfer and muet shall state that a bed is available for the person.”

Saction 26. Section 53-21-132, MCA, is amended to read:
"53-21-132. Cast of examination and commitment. (1) The cost of the precommitment
examination, sermmitial, detention, treatment, and taking a person who is sarieusiy-mentally-#H suffering

from a mental disorder and who requires commitment to a mental heaith facility must be paid by the county
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in which ke the person resides at the time ke that the person is adiudged—to—be—sorousty—mentaty—il

committed. The sheriff must be allowed the actual expenses incurred in taking a committed person whe

is-saredsty-—rmentally to the facility, as provided by 7-32-2144,

{2) The county of residence shall also pay all precommitment expenses, including transportation
to a mental healith facility, incurred in connection with the detention, examination, and precommitment

custody of the respondent. However, the county of residence is not required to pay ¢costs of treatment and

custody of the respondent after the respondent is committed pursuant to this part. The fact that a person

is examined, hospitalized, or receives medical, psychological, or other mental health treatment pursuant to
this part does not relieve a third party from a contractua! obligation to pay for the cost of the examination,
hospitalization, or treatment.

{3} The adult respondent or the parent or guardian of a minor shall pay the cost of treatment and

custody ordered pursuant to 53-21-127, except to the extent that the adult or minor is eligible for public

mental health program funds.

(4) A community service provider that is a private, ngnpublic provider may not be required 1o treat

or_treat without compensation a_person whao has been committed.”

Section 27. Section 53-21-134, MCA, is amended to read:

"53-21-134. Receipt of seriously-mentally-ill nonresident person suffering from a mental disorder

pending return to home state. A person who is sereushyrrentaly-il suffering from a mental disorder and

in need of commitment and who is not a resident of this state may be received into the state hospital for

a period not to exceed 30 days pending return to the state of hie the person’s residence.”

Saction 2B. Section 563-21-138, MCA, is amended to read:

"53-21-138. Diversion of certain mentally-ll persons suffering from mental disorders from jail. (1)

The sheriff or administrator of a jail in each county shall require screening of inmates to identify persons

accused of minor misdemeanor offenses who appear to be satioushy—mentalily—iH suffering from mental

disorders and who require commitment, as defined in 53-21-102.
{2) If as a result of screening and observation it is believed that an inmate is seroushy-renrtaty—iH

suffering from a mental disorder and requires commitment, the sheriff or administrator of the jail shall:

(a) request services from a crisis intervention program established by the department, as provided
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for in 53-21-139;
{b) refer the inmate to the nearest community mental health center, as defined in 53-21-201: or
(c) transfer the inmate to a private mental health facility or hospital equipped to provide treatment

and care of persons who are sedeushe-rentateill suffering from a mental disorder and who require

commitment.

{3) As used in this section, the term "minor misdemeanor offense” includes but is not limited to
a nonserious misdemeanor, such as criminal trespass to property, loitering, vagrancy, disorderly conduct,
and disturbing the public peace.

(4} A person intoxicated by drugs or alcohol who is accused of a minor misdemeanor offense may
be detained in a jail until the ievel of intoxication is reduced to the point that screening for sereus—onta

iress a_ mental disorder and the need for commitment can be performed.”

Section 29. Section 53-21-139, MCA, is amended to read:
"53-21-139. Crisis intervention programs. (1} The department shall, subject to available
appropriations, establish crisis intervention programs. The programs must be designed to provide 24-hour

emergency admission and care of sereusty—mentally—il persons suffering from a mental disorder and

requiring commitment in a temporary, safe environment in the community as an alternative to placement

in jail.

{2) The department shall provide information and technical assistance regarding needed services
and assist counties in deveioping county plans for crisis intervention services and for the provision of
alternatives to jail placement.

(3) The department may provide crisis intervention programs as:

(al a rehabilitative service under 53-6-101(3){j); and

(b} a targeted case management service authorized in 563-6-101(3}{n}."

Section 30. Section 53-21-144, MCA, is amended to read:
"53-21-144. Rights concerning photographs and-videetapes. (1) A person admitted to a mental

health facility may be photographed upen-admissionforidentification-and-the er-videotaped for the clinical
or administrative purposes of the facility. Sash The photographs shall-be orvidestapas are confidential and

. Photographs may be released to a law
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enforcement agency when needed to aid in the search for a person who has left a facility without

authorization from the fagility’s medical staff AND WHEN IT IS DETERMINED THAT THE PERSON {S A

SELF-THREAT OR SELF-DANGER OR A THREAT OR DANGER TO OTHERS AT THE TIME THAT THE

PERSON LEFT THE FACILITY. A law enforcement agency may not subsequently release photagraphs to the

public or other persons unless authorized by a court order.

(2) Me-ether Qther nonmedical photographs shall e—videetapes may not be taken or used without

consent of the patient or, if applicable, the patient’s legal guardian or without a court order."”

Section 31. Section 53-21-182, MCA, is amended to read:

"53-21-182. Court-ordered release to alternative placement or treatment. At any time during the
patient’s commitment, the court may, on its own initiative or upon application of the professional person
in charge of the patient, the patient, his the patient’s next of kin, his the patient’s attorney, a third party

responsible for payment for the care of the patient, or the friend of respondent appointed by the court,

order the patient to be placed in the care and custody of relatives or guardians or to be provided outpatient

therapy or other appropriate placement or treatment.”

Section 32. Section 53-21-195, MCA, is amended to read:

"53-21-195. Rehospitalization of patient conditionally released from inpatient treatment facilities
-- petition. {1) A proceeding for the rehospitalization of a patient conditionally released from an inpatient
mental health facility pursuant to 53-21-182 or 53-21-183 is commenced by the filing of a written petition
in any district court by the county attorney, the professional person in charge of the patient’s case, or the
patient’s next of kin. Upon the filing of a petition under this subsection, the clerk of court shall notify each
district court that committed the patient for the period of his fhe patient’s present hospitalization under
53-21-127 or 53-21-128 and request that the file of the earlier proceeding or proceedings be forwarded
to the cierk. The file or files must be promptiy forwarded.

{2) The patient has the rights set forth in 53-21-115 in a proceeding under this section.

{3} The petition must state:

(a) the patient’s name and last-known address;

(b) the name and address of the patient’s spouse, next of kin, attornay, or the friend of respondent

appointed by the court, if any and if this information is reasonably ascertainable;
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{c} that the patient has been determined by the district court to be serieushy—mantaly suffering

from a mental disgrder and requiring commitment within the meaning of this part and is presently under a

valid order of commitment pursuant to 53-21-127 or 53-21-128;

(d) a simple and precise statement of the facts showing that the patient has violated a condition
of the release, that the violation has caused a deterioration of the patient’s mental disorder, and that as a
result of this deterioration, the patient can no longer be appropriately served by outpatient care; and

(e) astatement of the rights of the respondent, including those set forth in 53-21-115, which must
be in conspicuous print and identified by a suitable heading.

(4) The petition must be filed with the clerk of court, who shall immediately notify the judge.

(5) The judge shall issue notice of the time and place of the hearing an the petition. The hearing
must be held no more than 5 days after the date that the petition is filed, including weekends and holidays,
uniess the fifth day falls upon a weekend or holiday or unless additional time is requested by the patient.
Further, the judge st shall ensure that the notice and copy of the petition are immediately hand-delivered

to the patient, to kis the patient’s friend of respondent, if any, and to his the patient’s counsel.”

Section 33. Section 53-21-197, MCA, is amended to read:

"53-21-197. Hearing on rehospitalization petition -- revocation of conditional release. (1) The court
may order that the patient’s conditional release status be revoked and that the patient be returned to the
mental health facility from which bke the patient was conditionally reieased or be sent to another apprapriate
inpatient mental health facility if, after a hearing, the court finds by clear and convincing evidence that:

{a) the conditionally released patient has been determined by the district court to be serioushy

mantaty-il suttering from a mental disorder and reguiring commitment and is presently under a valid order

of commitment pursuant to 53-21-127 or 53-21-128; and

{b) the conditionally released patient has violated a condition of the release, that the violation has
caused a deterioration of the patient's mental condition, and that as a result of this deterioration, the patient
can no longer be appropriately served by outpatient care.

(2) A revocation of the patient’s conditional release status under subsection (1) must be based on
the testimony of the professional person responsible for the patient’s case.

(3) If the court revokes the patient’s conditional release status pursuant to subsection (1), a
treatment plan must be updated or a new plan prepared for the patient as required by and within the time
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set forth in 53-21-162.
{(4) Except as providedin 53-21-198, an order revoking the patient’s conditional release status may
not order hospitalization or impose other conditions of release that extend beyond the expiration date of

the order committing the patient under 53-21-127 or 53-21-128."

Section 34. Section 53-21-198, MCA, is amended to read:

"53-21-198. Extension of conditions of release -- hearing. (1) Conditions of release may be
extended by the district court beyond the expiration date of the order committing the patient under
53-21-127 or 53-21-128, but in no case for longer than 2 years beyond that date, upon a showing by ciear
and convincing evidence that:

{a) continuation of the conditions of release is necessary to prevent the deterioration of the
patient’s mental disorder; and

{b) the deterioration will predictably result in the necessity of further inpatient care for the persen
patient. Predictability may be established by the patient’s medical history.

(2) Not less than 2 calendar weeks prior to the end of the period of detention ordered under
53-21-127 or 53-21-128 or the period of extension ordered under subsection (5) of this section, the
professional person responsible for the patient’s case may petition the court for extension of the conditions
of release. The petition must be accompanied by a written report and evaluation of the patient’s mentat
and physical condition. The report must describe any tests and evaluation devices whigh that have been
employed in evaluating the patient, the course of treatment whieh that has been undertaken for the patient,
and the future course of treatment anticipated by the professional‘ person.

(3] Upon the filing of the petition, the court shall give written notice of the filing of the petition to
the patient, kis the patient’s next of kin, if reasonably available, the friend of respondent appointed by the
court, if any, and the patient’s counsel. If any person se notified requests a hearing prior to the end of the
period of detention ardered under 53-21-127 or 53-21-128, the court shall immediately set a time and place
for a hearing on a date not more than 10 days from the receipt of the request and notify the same people,
including the professional person in charge of the patient. |f a hearing is not requested, the court shall
enter an order extending the conditions of release for a pericd not to exceed 6 months.

{4} Procedure on the petition for extension is the same in at respects as the procedure for hearing
on a rehospitalization petition pursuant to 53-21-197 exeepi-that. However, in an extension proceeding,
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1 the finding required is that set forth in subsection ({1} of this section. The hearing must be held in the district
2 court for the county in which the patient is residing. Court costs and witness fees, if any, must be paid by
3 the county that paid the same costs in the initial commitment proceeding.
4 (5) !f upon the hearing the court finds that the showing required by subsection {1) has not been
5 made, the conditions of release may not be extended. If the court finds that the required showing has been
6 made, the court may extend the conditions of release as recommended by the professianal person. In its
7 arder, the court shall describe what alternatives for treatment of the patient are available, what alternatives
8 were investigated, and why the investigated alternatives were not desmed considered suitable. The court
9 may not order continuation of an alternative that does not include a comprehensive, individualized plan of
10 treatment for the patient, as required by 53-21-162. A court order for the centinuation of an alternative
11 shall must include a specific finding that a comprehensive, individualized plan of treatment exists.
12 (8) Further extensions may be obtained under the same procedure described in this section except
13 that. However, the patient’s custody may not be affected for more than 1 year without a renewal of the
14 extension under the procedures set forth in this section, including a hearing and a statement of the findings
15 required by subsection (5). Extensions under this subsection may not extend the 2-year extension limitation

16 provided in subsection (1).”

17
18 Section 35. Section 70-19-413, MCA, is amended to read:
19 "70-19-413, Coertain disabilities to suspend running of statutory period. (1) Subsection (2) applies

20 if a person entitled to commence an action for the recovery of real property or for the recovery of the
21 possession theraef of real property or to make any entry or defense founded on the title to real property

22 or to rents or services out of the same is, at the same time sush the title first descends or accrues:

23 {a) under the age of majority;
24 {b) sereusiy-mentalbeill committed pursuant to 53-21-127; or
25 {c) imprisoned on a criminal charge or in execution upon conviction of a criminat offense for a term

26 of less than for life.

27 {2) The time during which disability continues is not considere‘d any portion of the time in this
28  chapter limited for the commencement of eueh the action or the making of eush the entry or defense—but
29 euwsh, The action may be commenced or entry or defense made within the period of 5 years after sueh the

30 disability ceases or after the death of the person entitled who dies under sdsh the disability, but sesh th
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action may not be commenced or entry or defense made after that period.”

Section 36. Section 70-29-113, MCA, is amended to read:
“70-29-113. Death or incompetency of parties -- proceedings not delayed. (1) If during the

pendency of the action ary-of-the-parties g party dies o besomes—soroushy—mentaly—H s committed

pursuant to 53-21-127, or otherwise becomes incompetent, the proceedings may not for that cause be

delayed or suspended, but the attorney who has appeared for the party may continue to represent sueh
the party’s interest. If any party has not appeared by an attorney, the couri shall appoint an attorney to
represent the interest which that was held by the party until bis the party’'s heirs o, legal representatives,
or successors in interest have appeared in the action,

{2) An attorney se appointed shal pursuant to_subsection (1) must be allowed by the court a

reasonable compensation for ks the attorney’s services—whisk. The compensation may be taxed as costs

against the share or interest represented by the attorney and may be adjudged a lien therson on the share

or interast, in the discretion of the court.”

Section 37. Section 70-29-210, MCA, is amended to read:
"70-29-210. Consent of guardian to share of ward. The general guardian of a minor and the
guardian entitled to the custody and management of the estate of a sereushy-rmentathy— person committed

pursuant to 53-21-127 or other person adjudged incapable of conducting kis the person’s own affairs, who

is interested in real estate held in joint tenancy or in common or in any other manner so as to authorize his
the person being made a party to an action, may agree upon the share to be set off to sugh the minor or

other person entitled and 10 the share. The guardian may execute a release, in his the person’s behalf, to

the owners of the shares of the parts to which they may be respectively entitled, upon an order of the

court.”

Section 38. Section 70-29-328, MCA, is amended to read;
"70-29-328. Incompetent’s share of proceeds -- payment to guardian. The guardian who may be

entitled to the custody and management of the estate of a serieushsmentalbyill person committed pursuant

10 53-21-127 or other person adjudged incapable of conducting kis the person’s own affairs, whose interest

in real property has been sold, may receive «# on behalf of sueh the person kis the person’s share of the
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proceeds of sueh the real property from the referees. _The guardian may receive the interest on executing

an undertaking with sutficientsuretiosan-wndertakiag: a surety. The undertaking must be approved by a
judge of the court—tiathe and must state that the guardian will faithfully discharge the trust repesed placed

in kim the guardian and will rerderatre-and4ust make an_accurate account to the person entitled to the

accounting or to &6 the person’s legal representative.”

Section 39. Section 72-5-322, MCA, is amended to read:
"72-5-322. Petition of guardian for treatment of ward. (1) If a guardian beiieves his that the

guardian’s ward should receive medical treatment for a mental disorder and the ward refuses, the court

may, upon petition by the guardian, grant an order for evaluation or treatment-previded-that-no-such-order

shall. However, the order may not forcibly detain the ward against his the ward’s will for more than 72

hours.
{2) The ward is entitled to an appointment of counsel and a hearing along with all the other rights

guaranteed serousiy-mentally-il-persons 1o a person with a mental disorder and whgo requires commitment

under 53-21-114, 53-21-115, 53-21-119, and 53-21-120."

NEW SECTION. Section 40. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].
NEW SECTION. Section 41. Effective date. [This act] is effective July 1, 1997,
-END-
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