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A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE UNIFORM COMCIAL CODE;
REPLACING THEFORMERLAWS GOVERNINGLETTERS OF CREDIT WITH UPDATED LAWS; CONFORMING

THE LAWS GOVERNING LETTERS OF CREDIT TO CURRENT USAGE AND PRACTICE; ACCOMMODATING
NEW FORMS OF LETTERS OF CREDIT, PARTICULARLY THE USE OF ELECTRONIC MEDIA; MAINTAINING
LETTERS OF CREDIT AS AN INEXPENSIVE AND EFFICIENT INSTRUMENT FOR FACILITATING TRADE;
REPLACING THE FORMER LAWS. GOVEENING INVESTMENT SECURITIES WITH UPDATED LAWS;
ADDRESSING SECURITIES HOLDING THROUGH SECURITIES INTERMEDIARIES; PROVIDING A MODERN
LEGAL STRUCTURE FOR CURRENT SECURITIES HOLDING PRACTICES; PROVIDING RULES FOR
DETERMINING RIGHTS UNDER THE INDIRECT HOLDING OF SECURITIES; REVISING OTHER LAWS TO
REFLECT THE REVISIONS TO THE LAWS GOVERNING LETTERS OF CREDIT AND INVESTMENT
SECURITIES; AMENDING SECTIONS 30-1-105, 30-1-206, 30-2-512, 30-3-124, 30-4-104, 30-9-103,
30-9-104, 30-9-105, 30-9-106, 30-9-203, 30-9-301, 30-9-302, 30-2-303, 30-9-304, 30-9-305, 30-9-306,
30-9-309, 30-9-312, AND 32-1-428, MCA; AND REPEALING SECTIONS 30-5-102, 30-5-103, 30-5-104,
30-5-108, 30-5-106, 30-5-107, 30-5-108, 30-5-109, 30-56-110, 30-5-111,30-5-112,30-5-113,30-5-114,
30-5-115,30-5-116,30-5-117,30-8-102, 30-8-103, 30-8-104, 30-8-105, 30-8-106, 30-8-107, 30-8-108,
30-8-201,30-8-202,30-8-203, 30-8-204, 30-8-205, 30-8-206, 30-8-207, 30-8-208, 30-8-301, 30-8-302,
30-8-303, 30-8-304, 30-8-305, 30-8-306, 30-8-307, 30-8-308, 30—8-309, 30-8-310,30-8-311,30-8-312,
30-8-313,30-8-314,30-8-315, 30-8-316,30-8-317, 30-8-318, 30-8-319, 30-8-320, 30-8-321, 30-8-401,
30-8-402, 30-8-403, 30-8-404, 30-8-405, 30-8-406, 30-8-407, 30-8-408, 30-10-401, 30-10-402,
30-10-403, 30-10-404, 30-10-405, 30-10-408, 30-10-407, 30-10-408, 30-10-408, 30-10-410, AND
30-10-411, MCA."

BE [T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 30-1-105, MCA, is amended to read:
"30-1-105. Territorial application of the code -- parties’ power to choose applicable law. (1) Except
as provided hereafter in this section, when a transaction bears a reasonable relation to this state and also
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to another state or nation, the parties may agree that the law either of this state or of sueh the other state
or nation shall govern their rights and duties. Failing suek agreement, this code applies to transactions
bearing an appropriate relation to this state.

(2} Where one of the following provisions of this code specifies the applicable law, that provision
governs and a contrary agreement is effective only to the extent permitted by the law {including the contiict
of laws rules) so specified:

Rights of creditors against sold goods. 30-2-402,

Applicability of the Chapter on Leases. 30-2A-105 and 30-2A-1086.

Applicability of the Chapter on Bank Deposits and Collections. 30-4-102.

Governing law in the Chapter on Funds Transfers. 30-4A-507.

Letters of Credit. [Section 20].

Applicability of the Chapter on Investment Securities. 36-8-106 [section 30].

Perfection provisions of the Chapter on Secured Transactions. 30-9-103."

Section 2. Section 30-1-206, MCA, is amended to read:

"30-1-206. Statute of frauds for kinds of personal property not otherwise covered. (1) Except in

. the cases described in subsection (2) ei-this—seetion a contract for the sale of personal praperty is not

enforceable by way of action or defense beyond $5,000 in amount or value of remedy unless there is some
writing which indicates that a contract for sale has heen made between the parties at a defined or stated
price, reasonably identifies the subject matter, and is signed by the party against whom enforcement is
sought or by #s the party’s authorized agent,

(2} Subsection {1) of this section does not apply to contracts for the sale of goods (30-2-201) nor

of securities {38-8-318 [section 33])} nor to security agreements (30-9-203}."

Section 3. Section 30-2-512, MCA, is amended to read:

"30-2-512. Payment by buyer before inspection. (1) Where the contract requires payment before
inspection nonconformity of the goods does not excuse the buyer from so making payment unless:

{a) the nonconformity appears without inspection: or

{b) despite tender of the required documents the circumstances would justify injunction against
honor under the provisions of this code (386334 [section 13{2)]).
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1 (2] Fayment pursuant to subsection (1) does not constitute an acceptance of goods or impair the

2 buyer's right to inspect or any of kis the buyer’s remedies.”

3

4 Section 4. Section 30-3-124, MCA, is amended to read:

5 "30-3-124. Subject matter. (1} This chapter applies to negotiable instruments. It does not apply

6 to money or to payment orders governed by chapter 4A. A negotiable instrument that is also a certificated

7 security under 38-8-1821Ha} [section 22(11(d}] is subject to chapter 8 and to this chapter.

8 (2} In the event of conflict between the provisions of this chapter and those of chapter 4, chapter

9 8, or chapter 9, the provisions of chapter 4, chapter 8, and chapter 9 prevail over those of this chapter.
10 {3) Regulations of the board of governors of the federal reserve system and operating circulars of

11 the federa! reserve banks supersede any inconsistent provision of this chapter to the extent of the

12 inconsistency.”

13
14 Section 5. Section 30-4-104, MCA, is amended to read:
15 "30-4-104. Definitions and index of definitions. {1} In this chapter, unless the context otherwise

1€ reguires;

17 {a) "account” means any deposit or credit account with a bank and includes a demand, time,
18 savings, passbook, share draft, or like account, other than an account evidenced by a certificate of deposit;
19 (b) "afterngon” means the period of a day between noon and midnight;

20 {c) "banking day" means the part of a day on which a bank is open to the public for carrying on
21 substantially all of its banking functions;

22 (d) "clearinghouse" means an association of banks or other payors regularly clearing items;

23 (g} “customer” means a person having an account with a hank or for whom a bank has agreed to
24 collect items and includes a bank maintaining an account at another bank;

25 {f) "documentary draft" means a draft to be presented for acceptance or payment if specified
26 documents, certificated securities {[section 22]) or transfer—statements instructions for uncertificated
27 securities ([section 22]), or other certificates, statements, or the like are to be received by the drawee or
28 other payor before acceptance or payment of the draft;

29 {g) "draft" means a draft as defined in 30-3-104-cr an item, other than an instrument, that is an

30 nrder;
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{ht "item” means an instrument or a promise or an order 10 pay money handled by a bank for
collection or payment. The term does not include a payment order governed by chapter 4A or a credit or
debit card slip.

(i) "midnight deadiine” with respect to a bank is midnight on its next banking day following the
banking day on which it receives the relevant item or notice or from which the time for taking action
commences to run, whichever is |ater;

{j} "settle" means to pay in cash, by clearinghouse settlement, in a charge or credit or by
remittance, or otherwise as agreed. A settlement may be either provisional or final.

(k) "suspends payments” with respect to a bank means that it has been closed by order of the
supervisory authorities, that a public officer has heen appointed to take it over or that it ceases or refuses
to make payments in the ordinary course of business.

(2} Qther definitions applying to this chapter and the sections in which they appear are: -

"Bank". 30-4-105.

“Collecting bank". 30-4-105.

"Depositary bank”. 30-4-105.

"Intermediary bank”. 30-4-105.

"Pavyor bank”. 30-4-105.

"Presenting bank". 30-4-105.

"Presentment notice”. 30-4-111.

{3) The following definitions in other chapters apply to this chapter:

"Acceptance”. 30-3-410.

"Alteration”. 30-3-407.

"Cashier's check". 30-3-104.

"Certificate of deposit”. 30-3-104,

"Certified check". 30-3-410.

"Check". 30-3-104.

“Drawee". 30-3-102,

"Good faith”. 30-3-102.

"Halder in due course". 30-3-302.

"Instrument”. 30-3-104.
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"Notice of dishonor”. 30-3-508.

"QOrder". 30-3-102.

"Qrdinary care”. 30-3-102.

"Person entitled to enforce”. 30-3-301.

"Presentment”. 30-3-504.

“Promise”. 30-3-102.

"Prove”. 30-3-102.

"Teller's check”. 30-3-104.

"Unauthorized signature”. 30-3-404.

(4} In addition, chapter 1 contains general definitions and principles of construction and

interpretation applicable throughout this chapter.”

NEW SECTION. Section 6. Definitions. (1} In this chapter:

(a) "Adviser" means a person who, at the request of the issuer, a confirmer, or another adviser,
notifies or requests another adviser to notify the beneficiary that a letter of credit has been issued,
confirmed, or amended.

(b} "Applicant” means a person at whose request or for whose account a letter of credit is issued.
The term includes a person who requests an issuer to issue a ietter of credit on behalf of another if the
person making the request undertakes an obligation to reimburse the issuer.

{c) "Beneficiary" means a person who under the terms of a letter of credit is entitied to have its
complying presentation honored. The term includes aperson to whom drawing rights have been transferred
under a transferable letter of credit.

{d) "Confirmer” means a nominated person who undertakes, at the request or with the consent of
the issuer, to honor a presentation under a letter of credit issued by another.

(el "Dishonor” of a letter of credit means failure timely to honor or to take an interim action, such
as acceptance of a draft, that may be required by the letter of credit.

{tH) "Document” means a draft or other demand, document of title, investment security,
certificate, invoice, or other record, statement, or representation of fact, law, right, or opinion:

{A) which is presented in a written or other medium permitted by the letter of credit or, unless

prohibited by the letter of credit, by the standard practice referred to in [section 12(5)]; and
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(B} which is capable of being examined for compliance with the terms and conditions of the letter
of credit.

{iiy A document may not be oral,

(g} "Good faith" means haonesty in fact in the conduct or transaction concerned.

{h) "Honor" of a letter of credit means performance of the issuer’s undertaking in the letter of credit
to pay or deliver an item of value. Unless the letter of credit otherwise provides, "hanor” occurs:

{i} upon payment;

(i) if the letter of credit provides for acceptance, upon acceptance of a draft and, at maturity, its
payment; or

{iii) if the letter of credit provides for incurring a deferred obligation, upon incurring the obligation
and, at maturity, its performance.

(Y "lssuer" means a bank or other person that issues a letter of credit, but does not include an
individual who makes an engagement for personai, family, or household purposes.

{(j) "Letter of credit” means a definite undertaking that satisfies the requirements of [section 8] by
an issuer to a beneficiary at the request or for the account of an applicant or, in the case of a financial
institution, to itself or for its own account, to honor a documentary presentation by payment or delivery
of an item of value.

(k} "Nominated person" means a person whom the issuer:

(i} designates or authorizes to pay, accept, negotiate, or otherwise give value under a letter of

credit; and

(it} undertakes by agreement or custom and practice to reimburse.

{I} "Presentation” means delivery of a document to an issuer or nominated person for honor or
giving of value under a letter of credit.

{m) "Presenter” means a person making a presentation as or on behalf of a beneficiary or
nominated person.

(n) "Reccrd" means information that is inscribed on a tangible medium, or that is stored in an
electronic or ather medium and is retrievable in perceivable form.

{o) "Successor of a beneficiary” means a person who succeeds to substantially all of the rights of
a beneficiary by operation of law, inciuding a corporation with or into which the beneficiary has been

merged or consolidated, an administrator, executor, personal representativé, trustee in bankruptcy, debtor
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in possession, liquidator, and receiver,
(2) Definitions in other chapters applying to this chapter and the sections in which they appear are:
"Accept’ or "Acceptance” 30-3-410
“Value" 30-3-303, 30-4-209
(3} Chapter 1 contains certain additional general definitions and principles of construction and

interpretation applicable throughout this chapter.

NEW SECTION, Section 7. Scope. (1} This chapter applies to letters of credit and to certain rights
and obligations arising out of transactions involving letters of credit.

(2) The statement of a rule in this chapter does not by itself require, imply, or negate application
of the same or a different rule to a situation not provided for, or to a person not specified, in this chapter,

{3) With the exception of this subsection, subsections (1) and (4), [sections 6(1)(i) and {1)(), 10{4),
and 18(4)], and except to the extent prohibited in 30-1-102(3) and [section 21{4}], the effect of this
chapter may be varied by agreement or by a provision stated or incorporated by reference In an
undertaking. A term in an agreement or undertaking generally excusing liability or generally limiting
remedies for failure to perform obligations is not sufficient to vary obligations prescribed by this chapter.

{4) Rights and abligations of an issuer to a beneficiary or a nominated person under a letter of
credit are independent of the existence, perfarmance, or nonperformance of a contract or arrangement out
of which the letter of credit arises or which underlies it, including contracts or arrangements between the

issuer and the applicant and between the applicant and the beneficiary.

NEW SECTION. Section 8. Formal requirements. A letter of credit, confirmation, advice, transfer,
amendment, or cancellation may be issued in any form that is a record and is authenticated:

(1) by a signature; or

{2) in accordance with the agreement of the parties or the standard practice referred to in [section

12(9)1.

NEW SECTION. Section 9. Consideration. Consideration is not required to issue, amend, transfer,

or cancel a letter of credit, advice, or confirmation.
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NEW SECTION. Section 10. Issuance, amendment, canceltation, and duration. (1} A letter of

credit is issued and becomes enforceable according to its terms against the issuer when the issuer sends
or otherwise transmits it to the person requested to advise or to the beneficiary. A letter of credit is
revocable only if it so provides.

(2) After a letter of credit is issued, rights and obligations of a beneficiary, applicant, canfirmer,
and issuer are not affected by an amendment or cancellation to which that person has not consented
except to the extent the letter of credit provides that it is revocable or that the issuer may amend or cancel
the letter of credit without that consent.

{3) If there is no stated expiration date or other provision that determines its duration, a letter of
credit expires one year after its stated date of issuance or, if none is stated, after the date on which it is
issued.

{4) A letter of credit that states that it is perpetual expires 5 years after its stated date of issuance,

or if none is stated, after the date on which it is issued.

NEW SECTION. Section 11. Confirmer, nominated person, and adviser. (1) A confirmeris directly
obligated on a letter of credit and has the rights and obligations of an issuer to the extent of its
confirmation. The confirmer also has rights against and obligations to the issuer as if the issuer were an
applicant and the confirmer had issued the letter of credit at the request and for the account of the issuer.

(2) A nominated person wha is not a confirmer is not obligated to honor or otherwise give value
for a presentation.

(3) A person requested to advise may decline to act as an adviser. An adviser that is not a
caonfirmer is not obligated to honor or give value for a presentation. An adviser undertakes to the issuer
and to the beneficiary accurately to advise the terms of the letter of credit, confirmation, amendment, or
advice received by that person and undertakes to the beneficiary to check the apparent authenticity of the
request to advise. Even if the advice is inaccurate, the letter of credit, confirmation, or amendment is
enforceable as issued.

{4) A person who notifies a transferee beneficiary of the terms of a letter of credit, confirmation,
amendment, or advice has the rights and obligations of an adviser under subsection (3). The terms in the
notice to the transferee beneficiary may differ from the terms in any notice to the transferor beneficiary to

the extent permitted by the letter of credit, confirmation, amendment, or advice received by the person who
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so notifies.

NEW SECTION. Section 12. Issuer’s rights and obligations. (1) Except as otherwise provided in
[section 13}, an issuer shall honor a presentation that, as determined by the standard practice referred to
in subsection (b}, appears on its face strictly to comply with the terms and conditions of the letter of credit.
Except as otherwise provided in [section 17] and unless otherwise agreed with the applicant, an issuer shall
dishonor a presentation that does not appear so 10 comply.

{2) An issuer has a reasonable time after presentation, but not beyond the end of the seventh
business day of the issuer after the day of its receipt of dccuments:

(a) to honor;

(b) if the letter of credit provides for honor to be compieted more than 7 business days after
presentation, to accept a draft or incur a deferred obligation; or .

{c) to give notice to the presenter of discrepancies in the presentation.

(3} Except as otherwise provided in subsection (4), anissuer is precluded from asserting as a basis
for dishonor any discrepancy if timely notice is not given, or any discrepancy not stated in the notice if
timely notice is given.

(4) Failure to give the notice specified in subsection {2) or to mention fraud, forgery, or expiration
in the notice does not preclude the issuer from asserting as a basis for dishonor fraud or forgery as
described in {section 13(1}] or expiration of the letter of credit before presentation.

(5) Anissuer shall observe standard practice of financial institutions that regularly issue letters of
credit. Determination of the issuer’s observance of the standard practice is a matter of interpretation for
the court. The court shall offer the parties a reasonable opportunity 1o present evidence of the standard
practice.

{6) An issuer is not responsible for:

(a) tne performance or nonperformance of the underlying contract, arrangement, or transaction;

{b) an act or omission of others; or

{c) observance or knowledge of the usage of a particular trade other than the standard practice
referred to in subsection (5).

{7} If an undertaking constituting a letter of credit under [section 6(1)(j}] contains nondocumentary

conditions, an issuer shall disregard the nondocumentary conditions and treat them as if they were not
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stated.

{8) An issuer that has dishonored a presentation shall return the documents or hold them at the
disposal of, and send advice to that effect to, the presenter.

(9) An issuer that has honored a presentation as permitted or required by this chapter:

{(a) is entitled to be reimbursed by the applicant in immediately available funds not later than the
date of its payment of funds;

{b) takes the documents free of claims of the beneficiary or presenter;

{c) is precluded from asserting a right of recourse on a draft under 30-3-414 and 30-3-415;

{d) except as otherwise provided in [sections 14 and 211, is precluded from restitution of money
paid or other value given by mistake to the extent the mistake concerns discrepancies in the documents
or tender which are apparent on the face of the presentation; and

(e) is discharged to the extent of its performance under the letter of credit unless the issuer

honored a presentation in which a required signature of a beneficiary was forged.

NEW SECTION. Section 13. Fraud and forgery. (1) If a presentation is made that appears on its

face strictly to comply with the terms and conditions of the letter of credit, but a reguired document is
forged or materially fraudulent, or honor of the presentation would facilitate a material fraud by the
beneficiary on the issuer or applicant:

{a) the issuer shall honor the presentation, if honor is demanded by:

{il a nominated person who has given value in good faith and without notice of forgery or material
fraud;

(in a confirmer who has honored its confirmation in good faith;

iy a holder in due course of a draft drawn under the letter of credit which was taken after
acceptance by the issuer or nominated person; or

{ivl an assignee of the issuer’s or nominated person’s deferred obligation that was taken for value
and without notice of forgery or material fraud after the obligation was incurred by the issuer or nominated
person; and

ib) the issuer, acting in good faith, may honor or dishonor the presentation in any other case.

(2) If an applicant claims that a required document is forged or materially fraudulent or that honor

of the presentation would facilitate a material fraud by the beneficiary on the issuer or applicant, a court
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ot competent jurisdiction may temporarily or permanently enjoin the issuer from honoring a presentation
or grant similar relief against the issuer or other persons only if the court finds that;

{a) the relief is not prohibited under the law applicable to an accepted draft or deferred abligation
incurred by the issuer;

(b) a beneficiary, issuer, or nominated person who may bhe adversely affected is adequately
protected against loss that it may suffer because the relief is granted;

(c) all of the conditions to entitle a person to the relief under the law of this state have been met:
and

(d)} on the bhasis of the information submitted to the court, the applicant is more likely than not to
succeed under its claim of forgery or material fraud and the person demanding honor does not qualify for

protection under subsection {1}(a).

NEW SECTION. Section 14. Warranties. (1) |If its presentation is honored, the beneficiary

warrants:

{a) to the issuer, any other person to whom presentation is made, and the applicant that there is
no fraud or forgery of the kind described in [section 13{1}]; and

(b} to the applicant that the drawing does not violate any agreement between the applicant and
beneficiary or any other agreement intended by them to be augmented by the letter of credit.

(2} The warranties in subsection (1) are in addition to warranties arising under chapters 3, 4, 7,

and 8 because of the presentation or transfer of documents covered by any of those chapters.

NEW SECTION. Section 15. Remedies. {1) If an issuer wrongfully dishonors or repudiates its

obligation te pay money under a letter of credit before presentation, the beneficiary, successor, or
nominated person presenting on its own behalf may recover from the issuer the amount that is the subject
of the dishonor or repudiation, If the issuer’s obligation under the letter of credit is not for the payment
of money, the claimant may obtain specific performance or, at the claimant’s election, recover an amount
equal to the value of performance from the issuer. In either case, the claimant may also recover incidental
but not censequential damages. The claimant is not cbligated to take action to avoid damages that might
be due from the issuer under this subsection. If, although not obligated to do so, the claimant avoids

damages, the claimant’'s recavery from the issuer must be reduced by the amount of damages avoided.
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The issuer has the burden of proving the amount of damages avoided. In the case of repudiation the
claimant need not present any document.

{2) if an issuer wrongfully dishonors a draft or demand presented under a letter of credit or honors
a draft or demand in breach of its ohligation to the applicant, the applicant may recover damages resulting
from the breach, inclugding incidental but not consequential damages, less any amount saved as a result of
the breach.

(3) If an adviser or nominated person other than a confirmer breaches an obligation under this
chapter or an issuer breaches an obligation not covered in subsection (1) or (2}, a person ta whom the
obligation is owed may recover damages resulting from the breach, including incidentai but not
consequential damages, less any amount saved as a result of the breach. To the extent of the
confirmation, a confirmer has the hability of an issuer specified in this subsection and subsections (1) and
(2).

{4} An issuer, nominated person, or adviser who is found liable under subsection {1), (2}, or (3)
shall pay interest on the amount owed from the date of wrongful dishonor or other appropriate date.

(5) Reasonable attorney’s fees and other expenses of litigation must be awarded to the prevailing
party in an action in which a remedy is sought under this chapter.

{6) Damages that would otherwise be payable by a party for breach of an obligation under this
chapter may be liquidated by agreement or undertaking, but only in an amount or by a formuia that is

reascnable in light of the harm anticipated.

NEW SECTION. Section 16. Transfer of letter of credit. {1} Except as otherwise provided in

[section 17], untess a letter of credit provides that it is transferable, the right of a beneficiary to draw or
otherwise demand performance under a letter of credit may not be transferred.

(2} Even if a letter of credit provides that it is transferable, the issuer may refuse to recognize or
carry out a transfer if:

{a) the transfer would violate applicable law; or

(b) the transferor or transferee has failed to comply with any requirement stated in the letter of
credit or any other requirement relating to transfer imposed by the issuer which is within the standard

practice referred to in [section 12(5)] or is otherwise reasonable under the circumstances.
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1 NEW SECTION. Section 17. Transfer by operation of law. (1) A successor of a beneficiary may

2 consent to amendments, sign and present documents, and receive payment or other items of value in the
3 name of the beneficiary without disclosing its status as a successor.
4 {2) A successor of a beneficiary may consent to amendments, sign and present documents, and
5 receive payment or other items of value in its own name as the disclosed successor of the beneficiary.
8 Except as otherwise provided in subsection (b}, an issuer shall recognize a disclosed successor of a
7 beneficiary as beneficiary in full substitution for its predecessor upon compliance with the requirements for
8 recognition by the issuer of a transfer of drawing rights by operation of law under the standard practice
9 referred to in {section 12(b}] or, in the absence of such a practice, compliance with other reasonable
10 procedures sufficient to protect the issuer.
11 (3} An issuer is not obliged to determine whether a purported successor is a successor of a
12 beneficiary or whether the signature of a purported successor is genuine or authorized.
13 (4) Honor of a purported successor’s apparently complying presentation under subsection {1) or
14 (2) has the consequences specified in {section 12{9)] even if the purported successor is not the successor
15 ot a beneficiary. Documents signed in the name of the beneficiary or of a disclosed successor by a person
16 whao is neither the beneficiary nor the successor of the beneficiary are forged documents for the purposes
17 of [section 13].
18 (5} An issuer whose rights of reimbursement are not covered by subsection {4) or substantially
19 similar law and any confirmer or nominated person may decline to recognize a presentation under
20 subsection (2).
21 {61 A beneficiary whose name is changed after the issuance of a letter of credit has the same rights
22 and obligations as a successor of a beneficiary under this section.
23
24 NEW SECTION. Section 18. Assignment of proceeds. (1) (a) In this section, "proceeds of a letter
25 of credit” means the cash, check, accepted draft, or other item of value paid or delivered upon honor or
26 giving of value by the issuer or any nominated person under the letter of credit.
27 {b) The term does not include a beneficiary’'s drawing rights or documents presented by the
28 beneficiary.
29 {2} A beneficiary may assign its right to part or all of the proceeds of a letter of credit. The
30 beneficiary may do so before presentation as a present assignment of its right to receive proceeds
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contingent upon i1ts compliance with the terms and conditions of the letter of credit.

{31 An issuer or nominated person need not recognize an assignment of proceeds of a ietter of
credit until 1t consents to the assignment.

{4)  An issuer or nominated persen has no obligation to give or withhold its consent to an
assignment of praceeds of a letter of credit, but consent may not be unreasonably withheld if the assignee
possesses and exhibits the letter of credit and presentation of the letter of credit is a condition to hanor,

(5) Rights of a transferee beneficiary or nominated person are independent of the beneficiary's
assignment of the proceeds of a letter of credit and are superior to the assignee’s right to the proceeds.

{6) Neither the rights recognized by this section between an assignee and an issuer, transferee
beneficiary, or nominated person nor the issuer’s or nominated person’s payment of proceeds to an
assignee or a third person affect the rights between the assignee and any person other than the issuer,
transferee beneficiary, or nominated person. The maode of creating and perfecting a security ime{ést inor
granting an assignment of a beneficiary’s rights to proceeds is governed by chapter 9 or other law. Against
persons other than the issuer, transferee beneficiary, or nominated person, the rights and obligations arising
upon the creation of a security interest or other assignment of a beneficiary’s right to proceeds and s

perfection are governed by chapter 9 or ather law.

NEW SECTION. Section 19. Statute of limitations. An action to enforce a right or obligation

arising under this chapter must be commenced within 1 year after the expiration date of the relevant letter
of credit or 1 year after the cause of action accrues, whichever occurs later. A cause of action accrues

when the breach occurs, regardless of the aggrieved party’'s lack of knowledge of the breach.

NEW SECTICON. Section 20. Choice of law and forum. (1} The liability of an issuer, nominated

person, or adviser for action or omission is gaoverned by the law of the jurisdiction chosen by an agreement
in the form of a record signed or otherwise authenticated by the affected parties in the manner provided
in [section B] or by a provision in the person’s letter of credit, confirmation, or other undertaking. The
jurisdiction whaose law is chosen need not bear any relation to the transaction.

{2) Unless subsection (1) applies, the liability of an issuer, nominated person, or adviser for action
or omission is governed by the law of the jurisdiction in which the person is located. The person is

considered to be located at the address indicated in the person’s undertaking. |f more than one address
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is indicated, the person is considered to be located at the address from which the person’s undertaking was
tssued. For the purpose of jurisdiction, choice of law, and recognition of interbranch tetters of credit, but
nat enforcement of a judgment, all branches of a bank are considered separate juridical entities and a bank
is considered to be located at the place where its relevant branch is considered to be located under this
subsection.

(3} (a) Except as otherwise provided in this subsection, the liability of an issuer, nominated person,
or adviser is governed by any rules of custom or practice, such as the Uniform Customs and Practice for
Documentary Credits, to which the letter of credit, confirmation, or other undertaking is expressiy made
subject.

(b) The rules of custom and practice govern except to the extent of any conflict with the
nonvariable pravisions specified in [section 7(3)] if:

(i) this chapter would govern the liability of an issuer, nominated person, or adviser under
subsection {1) or (2);

{iiy the relevant undertaking incorporates rules of custom or practice; and

{iii) there is conflict between this chapter and those rules as applied to that undertaking.

(4) If there is conflict between this chapter and chapter 3, 4, 4A, or 9, this chapter governs,

{5} The forum for settling disputes arising out of an undertaking within this chapter may be chosen
in the manner and with the hinding effect that governing law may be ¢chosen in accordance with subsection

(1.

NEW SECTION. Section 21. Subrogation of issuer, applicant., and nominated person. (1) An

issuer that honors a beneficiary’s presentation is subrogated to the rights of the beneficiary to the same
extent as if the issuer were a secondary obligor of the underlying obligation owed to the beneficiary and
of the applicant to the same extent as if the issuer were the secondary obligor of the underlying obligatian
owed to the applicant.

{2) An applicant that reimburses an issuer is subrogated to the rights of the issuer against any
beneficiary, presenier, or nominated person to the same extent as if the applicant were the secondary
obligor of the obligations owed to the issuer and has the rights of subrogation of the issuer to the rights
of the beneficiary stated in subsection {1}.

{3) A nominated persan who pays or gives value against a draft or demand presented under a letter
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of credit is subrogated to the rights of:

(a) the issuer against the applicant to the same extent as if the nominated person were a secondary
obligor of the obligation owed to the issuer by the applicant;

(b} the beneficiary to the same extent as if the nominated person were a secondary obligor of the
underlying obtigation owed to the beneficiary; and

{c) the applicant to same extent as if the nominated person were a secondary chligor of the
underlying obligation cwed to the applicant.

{4) Notwithstanding any agreement or term to the contrary, the rights of subrogation stated in
subsections (1) and (2) do not arise until the issuer honors the letter of credit or otherwise pays and the
rights in subsection {3) do not arise until the nominated person pays or otherwise gives value. Until then,
the issuer, nominated person, and the applicant do not derive under this section present or prospective

rights forming the basis of a claim, defense, or excuse.

NEW SECTION. Section 22. Definitions. (1) In this chapter:

{a) "Adverse claim” means a claim that a claimant has a property interest in a financial asset and
that it is a violation of the rights of the claimant for another person to hold, transfer, or deal with the
financtal asset.

(b) "Bearer form" as applied to a certificated security, means a form in which the security is
payable to the bearer of the security certificate according to its terms but not by reason of an indorsement.

{c) "Broker" means a person defined as a broker or dealer under the federal securities laws, but
without excluding a bank acting in that capacity.

(d] "Certificated security” means a security that is represented by a certificate.

{e) "Clearing corporation” means:

{it a person that is registered as a "clearing agency” under the federal securities laws;

{ii} a federal reserve bank; or

0ii) any other person that provides clearance or settlement services with respect to financial assets
that would require it to register as a clearing agency under the federal securities laws but for an exclusion
or exemption from the registration requirement, if its activities as a clearing corporation, including
promuigation of rules, are subject to regulation by a federal or state governmental authority.

(fi "Communicate" means to:
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{i) send a signed writing; or

{in transmit information by any mechanism agreed upon by the persons transmitting and receiving
the information.

(g} "Entitlement hoider” means a person identified in the records of a securities intermediary as the
person having a secunty entittement against the securities intermediary. |f a person acquires a security
entitlement by virtue of [section 61(2}(b) or (2)(c}], that person is the entitlement holder.

(h} "Entitlement order” means a notification communicated to a securities intermediary directing
transfer or redemption of a financial asset to which the entitlement holder has a security entitlement.

{i) (i) "Financial asset,” except as otherwise provided in [section 23], means:

(A) a security;

(B} an obligation of a person or a share, partucipation, or other interest in a person or in property
or an enterprise of a person, which is, or is of a type, dealt in or traded on financial markets, or which is
recognized in any area in which it is issued or dealt in as a medium for investment; or

{C) any property that is held by a securities intermediary for another person in a securities account
if the securities intermediary has expressly agreed with the other person that the property is to be treated
as a financial asset under this chapter.

(i} As context requires, the term means either the interest itself or the means by which a person’s
claim to it is evidenced, including a certificated or uncertificated security, a security certificate, or a security
entitlement.

(j} "Good faith," for purposes of the obligation of good faith in the performance or enforcement of
contracts or duties within this chapter, means honesty in fact and the observance of reasonable commercial
standards of fair dealing.

{k} "indorsement" means a signature that alone or accompanied by other words is made on a
security certificate in registered form or on a separate document for the purpose of assigning, transferring,
or redeeming the security or granting a power to assign, transfer, or redeem it.

() "Instruction" means a natification communicated to the issuer of an uncertiticated security
which directs that the transfer of the security be registered or that the security be redeemed.

Im} "Registered form,” as applied to a certificated security, means a form in which:

i) the security certificate specifies a person entitled to the security; and

(i) a transfer of the security may be registered upen books maintained for that purpose by or on
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behalf of the issuer, or the security certificate so states.

{n) "Securities intermediary” means:

(i) a clearing corporation; or

{iy a person, including a bank or broker, that in the ordinary course of its business maintains
securities accounts for others and is acting in that capacity.

(o) "Security," except as otherwise provided in [section 23], means an obiigation of an issuer or
a share, participation, or other interest in an issuer or in property or an enterprise of an issuer:

(i} which is represented by a security certificate in bearer or registered form, or the transfer of which
may be registered upon books maintained for that purpose by or on behalf of the issuer;

(i} which is one of a class or series or by its terms is divisible into a class or series of shares,
participations, interests, or obligations; and

{iii) which:

{A) is, or is of a type, dealt in or traded on securities exchanges or securities markets; or

{B) is a medium for investment and by its terms expressly provides that it is a security governed
by this chapter.

(p) "Security certificate” means a certificate representing a security.

{g) "Security entitlement" means the rights and property interest of an entitlement holder with
respact to a financial asset specified in [sections 61 through 711.

[r) "Uncertificated security” means a security that is not represented by a certificate.

{2) Other definitions applying to this chapter and the sections in which they appear are:

"Appropriate person” {section 27]

“Control” [section 26]

"Delivery” [section 47]

"Investment company security” [section 23]

"Issuer” [section 37]

"Overissue” [section 46]

"Protected purchaser” [section 49]

"Securities account” [section 61]

{3) In addition, chapter 1 contains general definitions and principles of construction and

interpretation applicable throughout this chapter.
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{(4) The characterization of a person, business, or transaction for purposes of this chapter does not
determine the characterization of the person, business, or transaction for purposes of any other law,

regulation, or rule.

NEW SECTION. Section 23. Rules for determining whether certain obligations and interests are

securities or financial assets. (1) A share or similar equity interest issued by a corporation, business trust,
joint stock company, or similar entity is a security.

{2) An "investment company security” is a security. "Investment company security” means a share
or similar equity interest issued by an entity that is registered as an investment company under the federal
investment company laws, an intérest in a unit investment trust that is so registered, or a face-amount
certificate issued by a face-amount certificate company that is so registered. Investment company security
does not include an insurance policy or endowment policy or annuity contract issued by an insurance
company.

(3} An interest in a partnership or limited liability company is not a security untess it is dealt in or
traded on securities exchanges or in securities markets, its terms expressly provide that it is a security
governed by this chapter, or it is an investment company security. However, an interest in a partnership
or limited liability company is a financial asset if it is held in a securities account.

(4) A writing that is a security certificate is governed by this chapter and not by chapter 3, even
though it also meeis the requirements of that chapter. However, a negotiable instrument governed by
chapter 3 is a financial asset if it is held in a securities account.

(5} An option or similar obligation issued by a clearing corporation to its participants is not a
security, but is a financial asset.

{8) A commodity contract, as defined in [section 76], is not a security or a financial asset.

NEW SECTION, Section 24. Acquisition of security or financial asset or interest therein. (1) A

person acquires a security or an interest therein, under this chapter, if:
(a) the person is a purchaser to whom a security is delivered pursuant to [section 471; or
(b} the person acquires a security entitlement to the security pursuant to [section 61].
{2} A person acquires a financial asset, other than a security, or an interest therein, under this

chapter, if the person acguires a security entitlement to the tinancial asset.
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(3} A person who acquires a security entitlement to a security or other financial asset has the rights
specified in [sections 61 thraugh 711, but is a purchaser of any security, security entitlement, or other
financial asset held by the securities intermediary only to the extent provided in {section 63].

{4) Unless the context shows that a different meaning is intended, a person who is reqguired by
other law, regulatian, rule, or agreement to transfer, deliver, present, surrender, exchange, or otherwise
put in the possession of anather persan a security or financial asset satisfies that requirement by causing

the other person to acquire an interest in the security or financial asset pursuant to subsection (1) or {2}.

NEW SECTION. Section 25. Notice of adverse claim. {1} A person has notice of an adverse claim

{a) the person knows of the adverse ciaim;

{b) the person is aware of facts sufficient to indicate that there is a significant probability that the
adverse claim exists and deliberately avoids information that would establish the existence of the adverse
claim; or |

(c} the person has a duty, imposed by statute or regulation, to investigate whether an adverse
claim exists, and the investigation so required would establish the existence of the adverse claim.

(2) Having knowledge that a financial asset or interest therein is or has been transferred by a
representative imposes no duty of inquiry inta the rightfuiness of a transaction and is nat notice of an
adverse claim. However, a person who knows that a representative has transferred a financial asset or
interest therein in a transaction that is, or whase proceeds are being used, for the individual benefit of the
representative or otherwise in breach of duty has notice of an adverse claim.

{3} An act or event that creates a right to immediate perfarmance of the principal obligation
represented by a security certificate or sets a date on or after which the certificate is to be presented or
surrendered for redemption or exchange does not itself constitute notice of an adverse claim except in the
case of a transfer more than:

(a) 1 year after a date set for prasentment or surrender for redemption or exchange; or

(b) 8 months after a date set for payment of money against presentation or surrender of the
certificate, if money was available for payment on that date.

{4) A purchaser of a certificated security has notice of an adverse claim if the security certificate:

(a) whether in bearer or registered form, has been indorsed "for coliection” or "for surrender” or
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for some other purpose not involving transfer; or

(b} is in bearer form and has on it an unambiguous statement that it is the property of a person
other than the transferor, but the mere writing of a name on the certificate is not such a statement.

{b) Filing of a financing statement under chapter 9 is not notice of an adverse claim to a financial

asset.

NEW SECTION. Section 26. Control. (1} A purchaser has "control” of a certificated security in

bearer form if the certificated security is delivered to the purchaser.

{2} A purchaser has "control" of a certificated security in registered form if the certificated security
is delivered to the purchaser and:

(a) the certificate is indorsed to the purchaser or in blank by an effective indorsement; or

(b} the certificate is registered in the name of the purchaser, upon original issue or registration of
transfer by the issuer.

{3} A purchaser has "control" of an uncertificated security if:

(a} the uncertificated security is delivered to the purchaser; or

(b} the issuer has agreed that it will comply with instructions originated by the purchaser without
further consent by the registered owner.

{4) A purchaser has "contral” of a security entitlement if:

{a) the purchaser becomes the entitlement holder; or

{b) the securities intermediary has agreed that it will comply with entitlernent orders originated by
the purchaser without further consent by the entitiement holder.

() If an interest in a security entitlement is granted by the entitlement holder to the entitlement
holder's own securities intermediary, the securities intermediary has control.

{6) A purchaser who has satisfied the requirements of subsection (3)(b} or (4}{b) has control even
if the registered owner in the case of subsection {31(h) or the entittement holder in the case of subsection
(4}(b) retains the right to make substitutions for the uncertificated security or security entitlement, to
originate instructions or entitiement orders to the issuer or securities intermediary, or otherwise 1o deal with
the uncertificated security or security entitlement.

(7} An issuer or a securities intermediary may not enter into an agreement of the kind described

in subsection (3)(b} or (4)(b) without the consent of the registered owner or entitlement holder, but an
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issuer or a securities intermediary is not required to enter into such an agreement even though the
registered owner or entittement holder so directs. An issuer or securities intermediary that has entered into
such an agreement is not required to confirm the existence of the agreement to another party unless

requested to do so by the registered owner or entittement holder.

NEW SECTION, Section 27. Whether indorsement, instruction, or entitlement order is effective.

{1) "Appropriate person” means:

{a) with respect to an indorsement, the person specified by a security certificate or by an effective
special indorsement to be entitled to the security;

{b) with respect to an instruction, the registered owner of an uncertificated security;

{c) with respect to an entittement order, the entitiement holder;

{d) if the person designated in subsection (1}{a}, (1)(b), or {1){c) is deceased, the designated
person’s successor taking under other law or the designated person’s personal representative acting for
the estate of the decedent; or

(e) if the person designated in subsection {1){a), (1)(b), or {1}{c} lacks capacity, the designated
person'’s guardian, conservator, or other similar representative who has power under other law to transfer
the security or financial asset.

(2) An indorsement, instruction, or entitlement order is effective if:

{a) it is made by the appropriate person;

(b} it is made by a persen who has power under the law of agency to transfer the security or
financial asset on behalf of the appropriate person, including, in the case of an instruction or entitlement
order, a person who has control under [section 26(3}(b) or (4}(b)]; or

{c} the appropriate person has ratified it or is otherwise precluded from asserting its inetfectiveness.

{3) An indorsement, instruction, or entitlement order made by a representative is effective even

{a} the representative has failed to comply with a controlling instrument or with the law of the state
having jurisdiction of the representative relationship, including any law requiring the representative to obtain
court approval of the transaction; or

(b) the representative’s action in making the indorsement, instruction, or entitlement order or using
the proceeds of the transaction is otherwise a breach of duty.
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{4) {f a security is registered in the name of or specially indorsed 1o a person described as a
representative, or if a securities account is maintained in the name of a person described as a
representative, an indorsement, instruction, ar entittement order made by the person is effective even
though the person is no longer serving in the described capacity.

(5) Effectiveness of an indorsement, instruction, or entitlement order is determined as of the date
the indorsement, instruction, or entittement order is made, and an indorsement, instruction, or entitlement

order does not become ineffective by reason of any later change of circumstances.

NEW SECTION, Section 28. Warranties in direct holding. {1} A person who transfers a certificated
security to a purchaser for value warrants to the purchaser, and an indorser, if the transfer is by
indorsement, wa'rrants to any subsequent purchaser that:

{a} the certificate is genuine and has not been materially altered;

(b) the transferor or indorser does not know of any fact that might impair the validity of the
security-;

{c) there is no adverse claim to the security;

(d) the transfer does not violate any restriction on transter;

(e) if the transfer is by indorsement, the indorsement is made by an appropriate person, or if the
indorsement is by an agent, the agent has actual authority to act on behalf of the appropriate person; and

{f) the transfer is otherwise effective and rightful.

{2) A person who originates an instruction for registration of transfer of an uncertificated security
to a purchaser for value warrants to the purchaser that:

{a) the instruction is made by an appropriate person, or if the instruction is by an agent, the agent
has actual authority to act on behalf of the appropriate person;

(b} the security is valid;

{c) there is no adverse claim to the security; and

(d} at the time the instruction is presented to the issuer:

{i) the purchaser will be entitled to the registration of transfer;

{iiY the transfer will be registered by the issuer free from all liens, security interests, restrictions, and
claims other than those specified in the instruction;

(iii) the transfer will not violate any restriction on transfer; and
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(iv) the requested transfer will otherwise be effective and rightful.

(3} A person who transfers an uncertificated security to a purchaser for value and does not
ariginate an instruction in connection with the transfer warrants that:

tal the uncertificated security is valid;

{b) there is no adverse claim to the security;

(c) the transfer does not violate any restriction on transfer; and

(d} the transfer is otherwise effective and rightful.

(4) A person who indorses a security certificate warrants to the issuer that:

{a} there is no adverse claim to the security; and

{b) the indorsement is effective.

{5) A person who originates an instruction for registration of transfer of an uncertificated security
warrants to the issuer that:

{a) the instruction is etfective; and

{b) at the time the instruction is presented to the issuer the purchaser will be entitled to the
registration of transfer.

(6) A person who presents a certificated security for registration of transfer or for payment or
exchange warrants to the issuer that the person is entitied to the registration, payment, or exchange, but
a purchaser for value and without notice of adverse claims to whom transfer is registered warrants only
that the person has no knowledge of any unauthorized signature in a necessary indorsement.

(7} It a person acts as agent of another in delivering a certificated security to a purchaser, the
identity of the principal was known to the person to whom the certificate was delivered, and the certificate
delivered by the agent was received by the agent from the principal or received by the agent from another
person at the direction of the principal, the person detlivering the security certificate warrants only that the
delivering person has authority to act for the principal and does not know of any adverse claim to the
certificated security.

{8] A secured party who redelivers a security certificate received, or after payment and on order
of the debtor delivers the security certificate to another person, makes anly the warranties of an agent
under subsection {7).

{9) Except as otherwise provided in subsection (7}, a broker acting for a customer makes to the

issuer and & purchaser the warranties provided in subsections {1} through (6). A broker that delivers a
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security certificate to its customer, Or causes its customer to be registered as the owner of an uncertificated
security, makes to the customer the warranties provided in subsection (1} or (2) and has the rights and
privileges of a purchaser under this section. The warranties of and in favor of the broker acting as an agent

are in addition to applicable warranties given by and in favor of the customer.

NEW SECTION. Section 29. Warranties in indirect holding. (1) A person who ariginates an

entitlement order to a securities intermediary warrants to the securities intermediary that:

{a) the entitlement order is made by an appropriate person, or if the entitlement order is by an
agent, the agent has actual authority to act on behalf of the appropriate person; and

{b) there is no adverse claim to the security entitlement.

{2) A person who delivers a security certificate to a securities intermediary for credit to a securities
account or originates an instruction with respect to an uncertificated security directing that the
uncertificated security be credited to a securities account makes to the securities intermediary the
warranties specified in [section 28{1) or (2}].

(3} It a securities intermediary delivers a security certificate to its entittement holder or causes its
entittement holder 10 be registered as the owner of an uncertificated security, the securities intermediary

makes to the entitlement holder the warranties specified in [section 28{1} or {2)].

NEW SECTION. Section 30. Applicability -- choice of law. (1) The local law of the issuer’s

jurisdiction, as specified in subsection {4}, governs:

{a) the validity of a security;

(b} the rights and duties of the issuer with respect to registration of transfer;

{c} the effectiveness of registration of transfer by the issuer;

{d) whether the issuer owes any duties to an adverse claimant to a security; and

le) whether an adverse claim can be asserted against a person to whom transfer of a certificated
or uncertificated security is registered or a persan who obtains control of an uncertificated security.

(2) The local law of tHe securities intermediary’s jurisdiction, as specified in subsection (5},
governs:

{a) acqguisition of a security entittement from the securities intermediary;

(b} the rights and duties of the securities intermediary and entitlement holder arising out of a
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security entitlement,

{c} whether the securities intermediary owes any duties to an adverse claimant to a security
entittement; and

{d) whether an adverse ciaim can be asserted against a person who acquires a security entitlement
from the securities intermediary or a person who purchases a security entitlement or interest therein from
an entitlement holder.

{3) The local law of the jurisdiction in which a security certificate is located at the time of delivery
governs whether an adverse ciaim can be asserted against a person to whom the security ceriificate is
delivered.

(4) “lssuer’s jurisdiction” means the jurisdiction under which the issuer of the security is organized
or, if parmitted by the law of that jurisdiction, the law of another jurisdiction specified by the issuer. An
issuer organized under the law of this state may specify the law of another jurisdiction as the law governing
the matters specified in subsections (1}{b) through (1}{e}.

{5) The following rules determine a "securities intermediary’s jurisdiction” for purposes of this
section:

(a} If an agreement between the securities intermediary and its entitlement holder specifies that
it is governed by the faw of a particular jurisdiction, that jurisdiction is the securities intermediary’s
jurisdiction.

(b} If an agreement between the securities intermediary and its entitlement holder does nat specify
the governing law as provided in subsection (5){a}, but expressly specifies that the securities account is
maintained at an office in a particuiar jurisdiction, that jurisdiction is the securities intermediary’s
jurisdiction.

{c) If an agreement between the securities intermediary and its entittement holder does not specify
a jurisdiction as provided in subsection (5)(a) or (5){b}, the securities intermediary’s jurisdiction is the
jurisdiction in which is located the office identified in an account statement as the office serving the
entitlement -holder’s account.

(d) It an agreement between the securities intermediary and its entitlement holder does not specify
a jurisdiction as provided in subsection (5)(a} or (5){b] and an accdunt statement does not identify an office
serving the entitlement holder’s account as provided in subsection (5)(c}, the securities intermediary’s

jurisdiction is the jurisdiction in which is located the chief executive office of the securities intermediary.
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(6) A securities intermediary’s jurisdiction is not determined by the physical location of certificates
representing financial assets, or by the jurisdiction in which is organized the issuer of the financial asset
with respect to which an entitiement holder has a security entitiement, or by the location of facilities for

data processing or other recordkeeping concerning the account.

NEW SECTION. Section 31. Clearing corporation rules. A rule adopted by a clearing corporation

governing rights and obligations among the clearing corporation and its participants in the clearing
corporation is effective even if the rule conflicts with this chapter and affects another party who does not

consent to the rule.

NEW SECTION. Section 32. Creditor’s legal process. (1) The interest of a debtor in a certificated

security may be reached by a creditor only by actual seizure of the security certificate by the officer making
the attachment or levy, except as otherwise provided in subsection (4). However, a certificated security
for which the certificate has been surrendered to the issuer may be reached by a creditor by legal process
upon the issuer.

{2) The interest of a debtor in an uncertificated security may be reached by a creditor only by legal
process upon the issuer at its chief executive office in the United States, except as otherwise provided in
subsection (4),

{3) The interest of a debtor in a security entitlement may be reached by a creditor only by legal
process up;)n the securities intermediary with whom the debtor’s securities account is maintained, except
as otherwise provided in subsection (4],

{4) The interest of a debtor in a certificated security for which the certificate is in the possession
of a secured party, or in an uncertificated security registered in the name of a secured party, or a security
entitlement maintained in the name of a secured party, may be reached by a creditor by legal process upon
the secured party.

(5) A creditor whose debtor is the owner of a certificated security, uncertificated security, or
security entitiement is entitled to aid from a court of competent jurisdiction, by injunction or otherwise, in
reaching the certificated security, uncertificated security, ar security entitlement or in satisfying the claim
by means allowed at law or in equity in regard to property that cannot readily be reached by other legal
process.
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NEW SECTION. Section 33. Statute of frauds inapplicable. A contract or modification of a

contract for the sale or purchase of a security is enforceable whether or not there is a writing signed or
record authenticated by a party against whom enforcement is sought, even if the contract or modification

is not capable of perfarmance within 1 year of its making.

NEW SECTION. Section 34. Evidentiary rules concerning certificated securities. The following

rules apply in an action on a certificated security against the issuer:

{1) Unless specifically denied in the pleadings, each signature on a security certificate or in a
necessary indorsement is admitted.

{2} If the effectiveness of a signature is put in issue, the burden of establishing effectiveness is on
the party claiming under the signature, but the signature is presumed to be genuine or authorized.

{3) If signatures on a security certificate are admitted or established, production of the certificate
entities a holder to recover on it unless the defendant establishes a defense or a defect going to the validity
of the security.

(4) If it is shown that a defense or defect exists, the plaintiff has the burden of establishing that
the plaintiff or some person under whom the plaintiff claims is a person against whom the defense or defect

cannot be asserted.

NEW SECTION. Section 35. Securities intermediary and others not lfiable to adverse claimant. A

securities intermediary that has transferred a financial asset pursuant to an effective entitlement order, or
a broker or other agent or bailee that has dealt with a financial asset at the direction of its customer or
principal, is not liable to a person having an adverse ciaim to the financial asset, unless the securities
intermediary, or broker or other agent or bailee:

{1} took the action after it had been served with an injunction, restraining order, or other legal
process anjoining it from doing so, issued by a court of competent jurisdiction, and had a reasonable
opportunity to act en the injunction, restraining order, or other legal process;

(2) acted in collusion with the wrongdoer in violating the rights of the adverse claimant; or

{3) in the case of a security certificate that has been stolen, acted with notice of the adverse claim.

NEW SECTION. Section 36. Securities intermediary as purchaser for value. A securities
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intermediary that receives a financial asset and establishes a security entitiement to the financial asset in
tavor of an entitiement holder is a purchaser for value of the financial asset. A securities intermediary that
acquires a security entitlement to a financial asset from another securities intermediary acquires the security
entitlement for value if the securities intermediary acquiring the security entitlement establishes a security

entitlement to the financial asset in favor of an entittement holder.

NEW SECTION. Section 37. Issuer. (1) With respect to an obligation on or a defense to a

security, an "issuer” includes a person that:

{a} places or authorizes the placing of its name on a security certificate, other than as
authenﬁcating trustee, registrar, transtfer agent, or the like, to evidence a share, participation, or other
interest in its property or in an enterprise, or to evidence its duty to perform an obligation represented by
the certificate; ‘

{b) creates a share, participation, or other interest in its property or in an enterprise, or undertakes
an obligation, that is an uncertificated security;

(c) directly or indirectly creates a fractional interest inits rights or property, if the fractional interest
is represented by a security certificate; or

{d) becomes responsible for, ar in place of, another person described as an issuer in this section.

(2} With respect to an obligation on or defense to a security, a guarantor is an issuer 10 the extent
of its guaranty, whether or not its obligation is noted on a securifv certificate.

(3) With respect to a registration of a transfer, issuer means a person on whose behalf transfer

books are maintained.

NEW SECTION. Section 38. Issuer’s responsibility and defenses -- notice of defect or defense.

(1} Even against a purchaser for value and without notice, the terms of a certificated security include terms
stated on the certificate and terms made part of the security by reference on the certificate to another
instrument, indenture, or document or to a constitution, statute, ordinance, rule, regulation, order, or the
like, to the extent the terms referred to do not conflict with terms stated on the certificate. A reference
under this subsection does not of itself charge a purchaser for value with notice of a defect going to the
validity of the security, even if the certificate expressly states that a person accepting it admits notice. The

terms of an uncertificated security include those stated in any instrument, indenture, or document or in a
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constitution, statute, ardinance, rule, regulation, order, or the like, pursuant to which the security is issued.

(2) The following rules apply if an issuer asserts that a security is not valid:

{a) A security other than one issued by a government or governmental subdivision, agency, or
instrumentality, even though issued with a defect going to its validity, is valid in the hands of a purchaser
for value and without notice of the particuiar defect unless the defect involves a violation af a constitutional
provision. In that case, the security is valid in the hahds of a purchaser for value and without notice of the
defect, other than one who takes by original issue.

{b} Subsection (2){a) applies to an issuer that is a government or governmental subdivision, agency,
or instrumentality only if there has heen substantial compliance with the legal requirements governing the
issue or the issuer has received a substantial consideration for the issue as a whole or for the particular
security and a stated purpose of the issue is one for which the issuer has power to borrow money or issue
the security.

(3) Except as otherwise provided in [section 41], iack of genuineness of a certificated security is
a complete defense, even against a purchaser for value and without notice.

{4) All other defenses of the issuer of a security, including nondelivery and conditional delivery of
a certificated security, are ineffective against a purchaser for value who has taken the certificated security
without notice of the particular defense.

(5} This section does not affect the right of a party to cancel a contract for a security "when, as
and # issued” ar "when distributed” in the event of a material change in the character of the security that
is the subject of the contract or in the plan or arrangement pursuant to which the security is to be issued
or distributed.

(6) f a security is held by a securities intermediary against whom an entitlement hoider has a
security entitlement with respect to the security, the issuer may not assert any defense that the issuer

could not assert if the entittement holder held the security directly.

NEW SECTION. Section 39. Staleness as notice of defect or defense. After an act or event, other
than a call that has been revoked, creating a right to immediate performance of the principal obligation
represented by a certificated security or setting a date on or after which the security is to be presented or
surrendered for redemption or exchange, a purchaser is charged with notice of any defect in its issue or
defense of the issuer, if the act or event:
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(1) requires the payment of money, the delivery ot a certificated security, the registration of
transfer of an uncertificated security, or any of them on presentation or surrender of the security certificate,
the money or security is available on the date set for payment or exchange, and the purchaser takes the
security more than one vear after that date; or

(2} is not covered by subsection (1) and the purchaser takes the security more than 2 years after

the date set for surrender or presentation or the date on which performance became due.

NEW SECTION. Section 40. Effect of issuer’s restriction on transfer. A restriction on transfer of

a security imposed by the issuer, even if otherwise lawful, is ineffective against a person withaut
knowledge of the restriction unless:

{1} the security is certificated and the restriction is noted conspicuously on the security certificate;
or

{2) the security is uncertificated and the registered owner has been notified of the restriction.

NEW SECTION. Section 41. Effect of unauthorized signature on security certificate. An

unauthorized signature placed on a security certificate before or in the course of issue is ineffective, but
the signature is effective in favor of a purchaser for value of the certificated security if the purchaser is
without notice of the lack of authority and the signing has been done by:

{1} an authenticating trustee, registrar, transfer agent, or other person entrusted by the issuer with
the signing of the security certificate or of similar security certificates, or the immadiate preparation for
signing of any of them; or

{2) an employee of the issuer, or of any of the persons listed in subsection (1), entrusted with

responsible handling of the security certificate.

NEW SECTION. Section 42. Completion of alteration of security certificate. (1) If a security

certificate contains the signatures necessary to its issue or transfer but is incomplete in any other respect:

(a) any person may complete it by filling in the blanks as authorized; and

(b} even if the blanks are incorrectly filled in, the security certificate as completed is enforceabie
by a purchaser who took it for value and without notice of the incorrectness.

{2) A complete security certificate that has been improperly altered, even if fraudulently, remains
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enforceable, but oniy according to its originai terms,

NEW SECTION. Section 43. Rights and duties of issuer with respect to registered owners. (1)

Before due presentment for registration of transfer of a certificated security in registered form or of an
instruction requesting registration of transfer of an uncertificated security, the issuer or indenture trustee
may treat the registered owner as the person exclusively entitied to vote, receive notifications, and
otherwise exercise all the rights and powers of an owner.

(2) This chapter does not affect the liability of the registered owner of a security for a caii,

assessment, or the like.

NEW SECTION. Section 44. Effect of signature of authenticating trustee, registrar, or transfer

agent. (1} A person signing a security certificate as authenticating trustee, registrar, transfer agent, or the
like, warrants to a purchaser for value of the certificated security, if the purchaser is without notice of a
particular defect, that:

(a) the certificate is genuine;

{b} the person’s own participation in the issue of the security is within the person’s capacity and
within the scope of the authority received by the person from the issuer; and

{c} the person has reasonable grounds to believe that the certificated security is in the form and
within the amount the issuer is authorized to issue.

(2) Unless otherwise agreed, a persan signing under subsection (1) does not assume responsibility

for the validity of the security in other respects.

NEW SECTION. Section 45. Issuer’s lien. A lien in favor of an issuer upon a certificated security
is valid against a purchaser only if the right of the issuer to the lien is noted conspicuously an the security

certificate.

NEW SECTION. Section 46. Overissue. (1) In this section, "overissue" means the issue of

securities in excess of the amount the issuer has corporate power to issue, but an overissue does not occur

if appropriate action has cured the overissue.

{2) Except as otherwise provided in subsections (3} and (4}, the provisions of this chapter which
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vaéidate a security or compel its issue or reissue do not apply to the extent that validation, issue, or reissue
would result in overissue.

(3) If an identical security not constituting an overissue is reasonably available for purchase. a
person entitled to issue or validation may compel the issuer to purchase the security and deliver it if
certificated or register its transfer if uncertificated, against surrender of any security certificate the person
holds.

(4) If a security is not reasonably available for purchase, a person entitled to issue or validation may
recover from the issuer the price the person or the last purchaser for value paid for it with interest from the

date of the person’s demand.

NEW SECTION. Section 47. Delivery. (1} Delivery of a certificated security to a purchaser occurs
when:

{a) the purchaser acquires possession of the security certificate;

(b) another person, other than a securities intermediary, either acquires possession of the security
certificate on behalf of the purchaser or, having previously acquired possession of the certificate,
acknowledges that it holds for the purchaser; or

{c} a securities intermediary acting on behalf of the purchaser acquires possession of the security
certificate, only if the certificate is in registered form and has been specially indorsed to the purchaser by
an effective indorsement.

{2) Delivery of an uncertificated security to a purchaser occurs when:

(a) the issuer registers the purchaser as the registered owner, upon original issue or registration of
transter; or

{b) another person, other than a securities intermediary, either becomes the registered owner of the
uncertificated security on behalf of the purchaser or, having previously become the registered cwner,

acknowledges that it holds for the purchaser.

NEW SECTION. Section 48. Rights of purchaser. (1) Except as otherwise provided in subsections
(2) and (3}, upon delivery of a certificated or uncertificated security to a purchaser, the purchaser acquires
all rights in the security that the transferor had or had power to transfer.

(2) A purchaser of a limited interest acquires rights only to the extent of the interest purchased.
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{3) A purchaser of a certificated security who as a previous holder had notice of an adverse ciaim

does not imprave its position by taking from a protected purchaser.

NEW SECTION. Section 49. Protected purchaser. (1) "Protected purchaser” means a purchaser

of a certificated or uncertificated security, or of an interest therein, who:
{a) gives value;
(b} does not have notice of any adverse claim to the security; and
{c) obtains control of the certificated or uncertificated security.
(2} In addition to acquiring the rights of a purchaser, a protected purchaser also acquires its interest

in the security free of any adverse claim.

NEW SECTION. Section 50. Indorsement. (1) An indorsement may be in blank or special. An

indorsement in blank includes an indorsement to bearer. A special indorsement specifies to whom a
security is to be transferred or who has power to transfer it. A hoider may convert a hlank indorsement
to a special indorsement.

{2} Anindorsement purporting to be only of part of a security certificate representing units intended
by the issuer to be separately transferable is effective to the extent of the indorsement,

{3} Anindorsement, whether special or in btank, does not constitute a transfer until delivery of the
certificate on which it appears or, if the indorsement is on a separate document, until delivery of both the
document and the certificate.

{4) If a security certificate in registered form has been delivered to a purchaser without a necessary
indorsement, the purchaser may become a protected purchaser only when the indorsement is supplied.
However, against a transferor, a transfer is complete upon delivery and the purchaser has a specifically
enforceable right to have any necessary indorsement supplied.

{6) An indorsement of a security certificate in bearer form may give notice of an adverse claim to
the certificate, but it does not otherwise affect a right to registration that the holder possesses.

{6) Unless otherwise agreed, a person making an indorsement assumes only the obligations

provided in {section 28] and not an obligation that the security will be honcred by the issuer.

NEW SECTION. Section 61. Instruction. (1) |If an instruction has been originated by an
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appropriate person but is incomplete in any other respect, any person may complete it as authorized and
the issuer may rely on it as completed, even though it has been completed incorrectly.
(2} Unless otherwise agreed, a person initiating an instruction assumes only the obligations imposed

by [section 28] and not an obligation that the security will be honored by the issuer.

NEW SECTION. Section 52. Effect of guaranteeing signature, indorsement, or instruction. (1)
A person who guarantees a signature of an indorser of a security certificate warrants that at the time of
signing:

{a) the signature was genuine;

{b! the signer was an appropriate person to indorse, or if the signature is by an agent, the agent
had actual authority to act on behalf of the appropriate person; and

{c] the signer had legal capacity to sign.

{2) A person who guarantees a signature of the originator of an instruction warrants that at the
time of signing:

(a) the signature was genuine;

{b} the signer was an appropriate person to ariginate the instruction, or if the signature is by an
agent, the agent had actual authority to act on behalf of the appropriate person, if the person specified in
the instruction as the registered owner was, in fact, the registered owner, as to which fact the signature
guarantor does not make a warranty; and

(c) the signer had legal capacity to sign.

(3) A person who specially guarantees the signature of an originator of an instruction makes the
warranties of a signature guarantor under subsection (2) and also warrants that at the time the instruction
is presented to the issuer:

{a) the person specified in the instruction as the registered owner of the uncertificated security wili
be the registered owner; and

{b) the transfer of the uncertificated security requested in the instruction will be registered by the
issuer free from all liens, security interests, restrictions, and claims other than those specified in the
instruction.

{4) A guarantor under subsections (1} and (2} or a special guarantor under subsection (3) does not

otherwise warrant the rightfulness of the transfer.
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{5) A person who guarantees an indorsement of a security certificate makes the warranties of a
signature guarantor under subsection (1) and also warrants the rightfulness ot the transfer in all respects.

(6) A person who guarantees an instruction requesting the transfer of an uncertificated security
makes the warranties of a special signature guarantor under subsection (3} and aiso warrants the
rightfulness of the transfer in all respects.

(7) An issuer may not require a special guaranty of signature, a guaranty of indarsement, or a
guaranty of instruction as a condition to registration of transfer.

(8) The warranties under this section are made to a person taking or dealing with the security in
reliance on the guaranty, and the guarantor is liable to the person for loss resuiting from their breach. An
indorser or originator of an instruction whose signature, indorsement, or instruction has been guaranteed
is liable to a guarantor for any loss suffered by the guarantor as a result of breach of the warranties of the

guarantor.

NEW SECTIQON. Section 53. Purchaser’s right to requisites for registration of transfer. Unless

otherwise agreed, the transferor of a security on due demand shall supply the purchaser with proof of
authority to transfer or with any other requisite necessary to obtain registration of the transfer of the
sgcurity, but if the transfer is not for value, a transferor need not comply unless the purchaser pays the
necessary expenses. If the transferor fails within a reasonable time to comply with the demand, the

purchaser may reject or rescind the transfer.

NEW SECTION. Section 54. Duty of issuer to register transfer. (1) If a certificated security in

registered form is presented to an issuer with a request to register transfer or an instruction is presented
to an issuer with a request to register transfer of an uncertificated security, the issuer shall register the
transfer as requested if:

{a} under the terms of the security the person seeking registration of transfer is eligible to have the
security registered in its name;

{b) the indorsement or instruction is made by the appropriate person or by an agent who has actual
authority to act on behalf of the appropriate person;

fcl reasonable assurance is given that the indorsement or instruction is genuine and authorized
{[section 55]);
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id) any applicable law relating to the collection of taxes has heen complied with;
e} the transfer does not vioiate any restriction on transfer imposed by the issuer in accordance
with [section 401,

{fi a demand that the issuer not register transfer has not become effective under [sectior 56| or
the issuer has complied with [section 56{2}] but no legal process or indemnity bond is obtained as provided
in [section 56(4}]; and

{g) the transfer is in fact rightful or is to a protected purchaser.

(2) If an issuer is under a duty to register a transfer of a security, the issuer is liable to a person

presenting a certificated security or an instruction for registration or to the person’s principal for loss

resulting from unreasonable delay in registration or failure or refusal to register the transter.

NEW SECTION. Section 55. Assurance that indorsement or instruction is effective. (1) Anissuer
may require the following assurance that each necessary indorsement or each instruction is genuine and
authorized:

{a) in all cases, a guaranty of the signature of the person making an indorsement or originating an
instruction including, in the case of an instruction, reasonable assurance of identity;

(b) if the indorsement is made or the instruction is originated by an agent, appropriate assurance
of actual authority to sign;

{c} if the indorsement is made or the instruction is originated by a fiduciary pursuant to |sectian
27011d) or (1}e)], appropriate evidence of appointment or incumbency;

{d) if there is more than one fiduciary, reasonable assurance that all who are required to sign have
done so; and

(e) if the indorsement is made or the instruction is originated by a person not covered by another
provision of this subsection, assurance appropriate to the case corresponding as nearly as may be to the
provisions of this subsection.

12}y An issuer may elect to require reasonable assurance beyond that specified in this section.

{3) In this section:

{a) "Guaranty of the signature” means a guaranty signed by or on behalf of a person reasonably
believed by the issuer to be responsible. An issuer may adopt standards with respect to responsibility if
they are not manifestly unreasonable.
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(b) "Appropriate evidence of appointment or incumbency” means:

(i} in the case of a fiduciary appointed or qualified by a court, a certificate issued by or under the
direction or supervision of the court or an officer thereof and dated within 60 days before the date of
presentation for transfer; or

{ii} in any other case, a copy of a document showing the appointment or a certificate issued by or
an behalf of a person reasonably believed by an issuer to be responsible or, in the absence of that

document or certificate, other evidence the issuer reasonably considers appropriate.

NEW SECTION. Section 56. Demand that issuer not register transfer. (1) A person who is an

. appropriate person to make an indorsement or originate an instruction may demand that the issuer not

register transfer of a security by communicating to the issuer a notification that identifies the registered
owner and the issue of which the security is a part and provides an address for communications directed
to the person making the demand. The demand is effective only if it is received by the issuer at a time and
in a manner affording the issuer reasonable apportunity to act on it.

(2) If a certificated security in registered form is presented to an issuer with a request to register
transfer or an instruction is presented to an issuer with a request to register transfer of an uncertificated
security after a demand that the issuer not register transfer has become effective, the issuer shall promptly
communicate to:

(a) the person who initiated the demand at the address provided in the demand; and

(b) the person who presented the security for registration of transfer or initiated the instruction
requesting registration of transfer a notification stating that:

(i} the certificated security has been presented for registration of transfer or the instruction for
registration of transfer of the uncertificated security has been received;

(i} a demand that the issuer not register transfer had previously been received; and

(i) the issuer will withhold registration of transfer for a period of time stated in the notification in
order to provide the person who initiated the demand an opportunity to obtain legal process or an indemnity
bond.

(3) The period described in subsection (2){b){iii} may not exceed 30 days after the date of
communication of the notification. A shorter period may be specified by the issuer if it is not manifestly
unreasanable.
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(4} An issuer is not liable to a person who initiated a demand that the issuer not register transfer
for any loss the person suffers as a result of registration of a transfer pursuant to an effective indorsement
or instruction f the person who initiated the demand does not, within the time stated in the issuer's
communication, either:

{a) obtain an appropriate restraining order, injunction, or other process from a court of competent
jurisdiction enjoining the issuer from registering the transfer; or

i file with the issuer an indemnity bond, sufficient in the issuer’s judgment to protect the issuer
and any transfer agent, registrar, or other agent of the issuer involved from any loss it or they may suffer
by refusing to register the transfer.

(6) This section does not relieve an issuer from liability for registering transfer pursuant to an

indorsement or instruction that was not effective.

NEW SECTION. Section 57. Wrongful registration. (1) Except as otherwise provided in [section

59]. anissuer is liable for wrongful registration of transfer if the issuer has registered a transfer of a security
to a person not entitlied to it, and the transfer was registered:

(a) pursuant to an ineffective indorsement or instruction;

{b} after a demand that the issuer not register transfer became effective under [section 56(1)] and
the issuer did not comply with [section 56{2)];

(c) after the issuer had been served with an injunction, restraining order, or other legal process
enjoining it from registering the transfer, issued by a court of competent jurisdiction, and the issuer had a
reasonable opportunity te act on the injunction, restraining order, ar other legal process; or

(d) by an issuer acting in collusion with the wrongdoer.

{2) Anissuer thatis liable for wrongful registration of transfer under subsection (1) on demand shal!
provide the person entitled to the security with a like certificated or uncertificated security, and any
payments or distributions that the person did not receive as a result of the wrongful registration. If an
overissue would result, the issuer’'s lhability to provide the person with a like security is governed by
[section 46].

(3) Except as otherwise provided in subsection (1} or in a law relating to the collection of taxes,
an issuer is not liable to an owner or other person suffering loss as a result of the registration of a transfer
of a security if registration was made pursuant to an effective indorsement or instruction.
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NEW SECTICN. Section 58. Replacement of lost, destroyed, or wrongfully taken security

certificate. (1) If an owner of a certificated security, whether in registered or bearer form, claims that the
certificate has been lost, destroyed, or wrongfully taken, the issuer shall issue a new certificate if the
owner:

{a) so requests before the issuer has notice that the certificate has been acquired by a protected
purchaser;

{h) files with the issuer a sufficient indemnity bond; and

{c) satisfies other reasaonable requirements imposed by the issuer.

(2) If, after the issue of a new security certificate, a protected purchaser of the original certificate
presents it for registration of transfer, the issuer shall register the transfer unless an overissue would result.
In that case, the issuer’s liability is governed by {section 46]. In addition to any rights on the indemnity
bond, an issuer may recover the new certificate from a person toc whom it was issued or any person taking

under that person, except a protected purchaser.

NEW _SECTIQN. Section 59. Obligation to notify issuer of lost, destroyed, or wrongfully taken

security certificate. |f a security certificate has been lost, apparently destroyed, or wrongfully taken, and
the owner fails to notify the issuer of that fact within a reasonable time after the owner has notice of it and
the issuer registers a transfer of the security before receiving notification, the owner may not assert against
the issuer a claim for registering the transfer under {section 57] or a claim to a new security certificate

under [section 58],

NEW SECTION. Section 60. Authenticating trustee, transfer agent, and registrar. A person acting
as authenticating trustee, transfer agent, registrar, or other agent for an issuer in the registration of a
transfer of its securities, in the issue of new security certificates or uncertificated securities, or in the
cancellation of surrendered security certificates has the same obligation to the holder or owner of a
certificated or uncertificated security with regard to the particular functions performed as the issuer has in

regard to those functions.

NEW SECTION. Section 61. Securities account -- acquisition of security entitlement from securities

intermediary. (1) "Securities account” means an account to which a financial asset is or may be credited
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in accordance with an agreement under which the persan maintaining the account undertakes to treat the
person for whom the account is maintained as entitled to exercise the rights that comprise the financial
asset.

(2) Except as otherwise provided in subsections (4) and (5), a person acquires a security
entittement if a securities intermediary:

(@) indicates by book entry that a financial asset has been credited to the person’s securities
account,

(b} receives a financial asset from the person or acquires a financia!l asset for the person and, in
either case, accepts it for credit to the person’s securities account; or

{c}) becomes obligated under other law, regulation, or rule to credit a financial asset to the person’s
securities account.

(3) If a condition of subsection (2} has been met, a person has a security entittement even though
the securities intermediary does not itself hold the financial asset.

{4) 1f a secunties intermediary holds a financial asset for another person, and the financial asset
is registered in the name of, payable to the order of, or specially indorsed to the other person, and has not
been indorsed to the securities intermediary or in blank, the other person is treated as holding the financial
asset directly rather than as having a security entitlement with respect to the financial asset.

{5} Issuance of a security is not establishment of a security entitlement.

NEW SECTION. Section 62, Assertion of adverse claim against entitlement holder. An action

based on an adverse claim to a financial asset, whether framed in conversion, replevin, constructive trust,
equitable hen, or other theory, may not be asserted against a person who acquires a security entitiement

under {section 61] for value and without notice of the adverse claim,

NEW SECTION. Section 63. Property interest of entitlement holder in financial asset held by

securities intermediary. (1) To the extent necessary for a securities intermediary to satisfy all security
entitlements with respect to a particular financial asset, all interests in that financial asset held by the
securities intermediary are held by the securities intermediary for the entitiement holders, are not property
of the securities intermediary, and are not subject to claims of creditors of the securities intermediary,

except as otherwise provided in [section 71].
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{2) An entitlement hoider’'s property interest with respect to a particular financial asset under
subsection (1) 15 @ pro rata property interest in all interests in that financial asset held by the securities
intermediary, without regard to the time the entitlement holder acquired the security entitlement or the time
the securities intermediary acquired the interest in that financial asset.

{3} An entittement holder’s property interest with respect to a particular financial asset under
subsection (1) may be enforced against the securities intermediary only by exercise of the entitlement
holder’s rights under [sections 65 through 68].

(4) An entitlement holder’s property interest with respect to a particular financial asset under
subsection (1) may be enforced against a purchaser of the financial asset or interest therein only if:

{a) insolvency proceedings have been initiated by or against the securities intermediary;

{b) the securities intermediary does not have sufficient interests in the financial asset to satisfy the
security entitlements of all of its entitlement holders to that financial asset;

{c) the securities intermediary violated its obligations under [section 64| by transferring the financial
asset or interest therein to the purchaser; and

{d) the purchaser is not protected under subsection {6).

(5) The trustee or other liquidator, acting on behalf of all entittement holders having security
entitlements with respect to a particular financial asset, may recover the financial asset, or interest therein,
from the purchaser. If the trustee or other liquidator elects not to pursue that right, an entitlement holder
whaose security entitlement remains unsatisfied has the right to recover its interest in the financial asset
from the purchaser.

(6) An action based on the entittement holder's property interest with respect to a particular
financial asset under subsection {1), whether framed in conversion, replevin, constructive trust, equitable
lien, or other theary, may not be asserted against any purchaser of a financial asset or interest therein wha
gives vaiue, obtains control, and does not act in collusion with the securities intermediary in vioclating the

securities intermediary’s obligations under [section 64].

NEW SECTION. Section 64. Duty of securities intermediary to maintain financial asset. (1) A

securities intermediary shall promptly obtain and thereafter maintain a financial asset in a quantity
corresponding to the aggregate of all security entitlements it has established in favor of its entitiement

holders with respect to that financial asset. The securities intermediary may maintain those financial assets
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directly or through one or more other securities intermediaries.

{2) Except to the extent otherwise agreed by its entitlement holder, a securities intermediary may
not grant any security interests in a financial asset it is obligated to maintain pursuant to subsection (1),

{3} A securities intermediary satisfies the duty in subsection (1} if:

{a) the securities intermediary acts with respect to the duty as agreed upon by the entitlement
holder and the securities intermediary; or

[b) in the absence of agreement, the securities intermediary exercises due care in accordance with
reasonable commercial standards to obtain and maintain the financial asset.

(4} This section does not apply to a clearing corporation that is itself the obligor of an option or.

similar abligation to which its entitlement holders have security entitlements.

NEW SECTION. Section 65. Duty of securities intermediary with respect to payments and

distributions. (1) A securities intermediary shall take action to obtain a payment or distribution made by
the issuer of a financial asset. A securities intermediary satisfies the duty if:

{a) the securities intermediary acts with respect to the duty as agreed upon by the entittement
holder and the securities intermediary; or

{b¥ in the absence of agreement, the securities intermediary exercises due care in accordance with
reasonable commercial standards to attempt to obtain the payment or distribution.

{2} A securities intermediary is obligated to its entitlement holder for a payment or distribution
made by the issuer of a financial asset if the payment or distribution is received by the securities

intermediary.

NEW SECTION. Section 66. Duty of securities intermediary to exercise rights as directed hy

entitlement holder. A securities intermediary shaill exercise rights with respect to a financial asset if
directed to do so by an entitlement holder. A securities intermediary satisfies the duty if:

(1) the securities intermediary acts with respect to the duty as agreed upon by the entitiement
holder and the securities intermediary; or

{2) in the absence of agreement, the securities intermediary either places the entitlement hoider
in a position to exercise the rights directly or exercises due care in accordance with reasonable commercial
standards to follow the direction of the entitlement holder.
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NEW SECTION. Section 67. Duty of securities intermediary to comply with entitiement order. (1)
A securities intermediary shall comply with an entitlement order if the entitiement order is originated by the
appropriate person, the securities intermediary has had reasonable opportunity to assure itseif that the
entitlement order is genuine and authorized, and the securities intermediary has had reasonable opportunity
to comply with the entitlement arder. A securities intermediary satisfies the duty if:

(a) the securities intermediary acts with respect to the duty as agreed upon by the entitlement
holder and the securities intermediary; or

() in the absence of agreement, the securities intermediary exercises due care in accordance with
reasonable commercial standards to comply with the entitiement order.

(2} If a securities intermediary transfers a financial asset pursuant to an ineffective entitiement
order, the securities intermediary shall reestablish a security entitlement in favor of the person entitled to
it, and pay or credit any payments or distributions that the person did not receive as a resuit of the
wrongful transfer. If the securities intermediary does not reestablish a security entitlement, the securities

intermediary is liable to the entitlement holder for damages.

NEW SECTION. Section 68. Duty of securities intermediary to change entitlement holder’s position
to other form of security holding. A securities intermediary shall act at the direction of an entitlement
holder to change a security entitlement into another available form of holding for which the entitlement
halder is etigible, or to cause the financial asset to be transferred to a securities account of the entitlement
holder with another securities intermediary. A securities intermediary satisfies the duty if:

(1} the securities intermediary acts as agreed upon by the entitlement holder and the securities
intermediary; or

{2) in the absence of agreement, the securities intermediary exercises due care in accordance with

reasonable commercial standards to follow the direction of the entitlement holder.

NEW SECTION. Section 63. Specification of duties of securities intermediary by other statute or
regulation -- manner of performance of duties of securities intermediary and exercise of rights of entitlement
holder. (1) If the substance of a duty imposed upon a securities intermediary by [sections 64 through 68]
is the subject of other statute, regulation, or rule, compliance with that statute, regulation, or rule satisfies
the duty,
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{2) To the extent that specific standards for the performance of the duties of a securities
intermediary or the exercise of the rights of an entittement holder are not specified by other statute,
reguiatlon, or rule or by agreement between the securities intermediary and entitlement holder, the
securities intermediary shall perform its duties and the entitiement hotder shall exercise its rights In a
commercially reasonable manner.

(3] The obligation of a securities intermediary to perform the duties imposed by [sections 64
through 68] is subject to:

(a) rights of the securities intermediary arising out of a security interest under a security agreement
with the entittement holder or otherwise; and

(b) rights of the securities intermediary under other law, regulation, ruie, or agreement 1o withhold
performance of its duties as a result of unfulfilled obligations of the entitlement holder to the securities
intermediary.

(4) [Sections 64 through 68] do not require a securities intermediary to take any action that is

prohibited by other statute, regulation, or rule,

NEW SECTION, Section 70. Rights of purchaser of security entittement from entitlement holder.

(1) An action based on an adverse claim to a financial asset or security entittement, whether framed in
conversion, replevin, constructive trust, equitable lien, or other theory, may not be asserted against a
person who purchases a security entitlement, or an interest therein, from an entitiement holder if the
purchaser gives value, does not have notice of the adverse clam, and obtains control.

(2) If an adverse claim could not have been asserted against an entitlement holder under [section
62], the adverse claim cannot be asserted against a person who purchases a security entitlement, or an
interest therein, from the entitlement holder.

(3) In a case not covered by the priority rules in chapter 9, a purchaser for value of a security
entitlement, or an interest therein, who obtains control has priority over a purchaser of a security
entitlement, or an interest therein, who does not obtain control. Purchasers who have control rank equaliy,
axcept that a securities intermediary as purchaser has priority over a conflicting purchaser who has controf

unless otherwise agreed by the securities intermediary.

NEW SECTION. Section 71. Priority among security interests and entitlement holders. (1) Except
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as otherwise providad in subsections (2) and (3}, if a securities intermediary does not have sufficient
interests in a particular financial asset to satisfy both its obligations to entitlement holders who have
security entitiements to that financial asset and its obligation to a creditor of the secﬁrities intermediary
who has a security interest in that financial asset, the claims of entitlement hoiders, other than the creditor,
have priority over the claim of the creditor.

(2) A claim of a creditor of a securities intermediary who has a security interest in a financial asset
held by a securities intermediary has priority over claims of the securities intermediary’s entitiement holders
who have security entitlements with respect to that financial asset if the creditor has control over the
financiai asset.

{3) If a clearing corporation does not have sufficient financial assets to satisfy both its obligations
to entitiement holders who have security entitlements with respect to a financial asset and its obligation
to a creditor of the clearing corporation who has a security interest in that financial asset, the claim of the

creditor has priarity over the claims of entitlement holders.

Section 72. Section 30-9-103, MCA, is amended to read:

"30-9-103. Perfection of security interests in multiple state transactions. (1) (a} Subsection (1}
applies to documents and instruments and to goods other than those covered by a certificate of title
described in subsection (2}, mobile goads described in subsection (3), and minerals described in subsection
(5).

{b) Except as otherwise provided in subsection (1}, perfection and the effect of perfection or
nonperfection of a security ‘interest in collateral are governaed by the law of the jurisdiction where the
coliateral is when the last event occurs on which is based the assertion that the security interest is
perfected or unperfected.

{c) 1t the parties to a transaction creating a purchase money security interest in goods in one
jurisdiction understand at the time that the security interest attaches that the goods will be kept in another
jurisdiction, then the law of the other jurisdiction governs the perfection and the effect of perfection or
nonperfection of the security interest from the time it attaches until 30 days after the debtor receives
possession of the goods and thereafter if the goods are taken to the other jurisdiction before the end of the
30-day period.

{d) When collateral is brought into and kept in this state while subject to a security interest
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perfected under the law of the jurisdiction from which the collateral was removed, the security interest
remains perfected. but if action is required by part 3 of this chapter to perfect the security interest:

(i) if the actionis not taken before the expiration of the period of perfection in the other jurisdictian
or the end of 4 months after the collateral is brought into this state, whichever period first expires, the
security interest becomes unperfected at the end of that period and is thereafter considered to have been
unperfected as aganst a person who became a purchaser after remaoval;

{it) if the action s taken before the expiration of the period specifiec i (1)(d){i}, the security interest
continues perfected thereafter;

{iii) for the purpose of priority over a buyer of consumer goods (30-9-307(2)), the period of the
effectiveness of a filing in the jurisdiction from which the collaterai is removed is governed by the rules with
respect to perfection in (1){d)(i} and (ii).

{2) {a) Subsection (2) applies to goods covered by a certificate of title issued under a statute of
this state or of another jurisdiction under the law of which indication of a security interest on the certificate
is required as a condition of perfection.

(b} Except as otherwise provided in subsection {2), perfection and the effect of perfection or
nonperfection of the security interest are governed by the law (including the conflict of laws rules) of the
jurisdiction issuing the certificate until 4 months after the goods are removed from that jurisdiction and
thereafter until the goods are registered in another jurisdiction, but in any event not beyond surrender of
the certificate. After the expiration of that period, the goods are not covered by the certificate of title within
the meaning of this section.

(c) Except with respect to the rights of a buyer described in {2){d}, a security interest, perfected
in another jurisdiction otherwise than by notation on a certificate of title, in goods brought into this state
and thereafter covered by a certificate of title issued by this state is subject to the rules stated in {1){d).

{d) 1f goods are brought into this state while a security interest therein is perfected in any manner
under the law of the jurisdiction from which the goods are removed and a certificate of title is issued by
this state and the certificate does not show that the goods are subject to the security interest or that they
may be subject to security interests not shown on the certificate, the security interest is subordinate to the
rights ef a buyer of the goods whao is not in the business of selling goods of that kind to the extent that
he the buver gives value and receives delivery of the goods after issuance of the certificate and without

knowledge of the security interest.
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{(3) {al Subsection {3) applies to accounts (other than an account described in subsection {b) on
minerals} and general intangibles (other than uncertificated securities) and to goods which are mobile and
which are of a type normally used in more than one jurisdiction, such as motor vehicles, trailers, rolling
stock, airplanes, shipping containers, road building and construction machinery, and commercial harvesting
machinery, and the like, if the goods are equipment or are inventory leased or held for lease by the debtor
to others and are not covered by a certificate of title described in subsection {2).

(b) The law (including the conflict of laws rules} of the jurisdiction in which the debtor is located
governs the perfection and the effect of perfection or nonperfection of the security interest.

(¢} If, however, the debtor is located in a jurisdiction which is not a part of the United States and
which does not provide for perfection of the security interest by filing or recording in that jurisdiction, the
law of the jurisdiction in the United States in which the debtor has its major executive office in the United
States governs the perfection and the effect of perfection or nonperfection of the security interest through
filing. In the alternative, it the debtor is located in a jurisdiction which is not a part of the United States or
Canada and the collateral is accounts or general intangibles for money due or to become due, the security
interest may be perfected by notification to the account debtor. As used in subsection {3){c), "United
States"” includes its territaries and possessions and the Commonwealth of Puerto Rico.

{d} A debtor shall be considered located at his the debtor’s place of business if ke the debtor has
one, at his the chief executive office if e the debtor has more than cne place of business, otherwise at
his the debtor’s residence. If, however, the debtar is a foreign air carrier under the Federal Aviation Act,
it shall be considered focated at the designated office of the agent upon whom service of process may be
made on behalf of the foreign air carrier.

{e] A security interest perfected under the law of the jurisdiction of the location of the debtor is
perfected until the expiration of 4 months after a change of the debtor’s location to another jurisdiction or
until perfection would have ceased by the law of the first jurisdiction, whichever period first expires. Unless
perfected in the new jurisdiction before the end of that period, it becomes unperfected thereafter and is
considered to have been unperfected as against a person who became a purchaser after the change.

{4) The rules stated for goods in subsection {1} apply to a possessory s‘ecurity interest in chattel
paper. The rules stated for accounts in subsection (3} apply to a nonpossessory security interest in chattel
paper, but the security interest may not be perfected by notification to the account debtor.

(5) Perfection and the effect of perfection or nonperfection of a security interest which is created
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by a debtor who Fas an interest in minerals or the like ({including oil and gas) before extraction and which
attaches thereto as extracted or which attaches to an account resulting from the sale thereaf at the
wellhead or minehead are goverrmed by the law (nciuding the conflict of laws rules) of the jurisdiction

wherein the wellhead or minehead is located.

i6) (a)

securities: This subsection (6] applies to investment property.

{b) Except as otherwise provided in subsection (6}{f), during the time that a security certificate is

located in a jurisdiction, perfection of a security interest, the effect of perfection or nenperfection, and the

priority of a security interest in the certificated security are governed by the local law of that jurisdiction.

(c) Except as otherwise provided in subsection (6){f), perfection of a security interest, the etfect

of perfection or nonperfection, and the priority of a security interest in_an uncertificated security are

governed by the local law of the issuer’s jurisdiction as specified in [section 30(4)].

(d) _Except as otherwise provided in subsection (6)(f}, perfection of a security interest, the effect

of perfection or nonperfection, and the priority of a security interest in a security entitlement or securities

account are governed by the local law of the securities intermediary's jurisdiction as specified in [section

30(5}].

{e] Except as otherwise provided in subsection (6}{f], perfection of a security interest, the effect

of perfection or nonperfection, and the priority of a security interest in a commodity contract or commodity

account are governed by the local law of the commodity intermediary’s [urisdiction. The following rules

determine a "commodity intermediary’s jurisdiction” for purposes of this subsection (6){e):

{i} 1If an agreement between the commadity intermediary and commodity customer specifies that

it is governed by the law of a particular jurisdiction, that jurisdiction is the commodity intermediary’s

jurisdiction.

(i) if an agreement between the commodity intermediary and commodity customer does not specify

the governing law as provided in subsection (6){e}{i), but expressly specifies that the commodity account

is rmaintained at an office in a particular jurisdiction, that jurisdiction is the commodity intermediary’s

jurisdiction,

{iii} If an agreement between the commeodity intermediary and commodity customer does not specify

a jurisdiction as provided in subsections {6](e}{i) or {(6](e){ii}, the commodity intermediary’s jurisdiction is
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the jurisgiction 1n which is located the office identified in an account statement as_the office serving the

commaodity customer’'s account.

(iv) Hf an agreement between the commodity intermediary and commodity customer does not specify

a jurisdiction as provided in subsections {B8)(e)(i) or (8}{e}{ii) and an account statement does not identify an

office serving the commodity customer’'s account as provided in subsection {B}{e}(iii), the commaodity

intermediary’s jurisdiction is the jurisdiction in which is located the chief executive office of the commodity

intermediary.

(f) Perfection of a security interest by filing, automatic perfection of a security interest in

investment property granted by a broker or securities intermediary, and automatic perfection of a security

interest in a commodity contract or commodity account granted by a commodity intermediary are gaverned

by the local law of the iurisdiction in which the debtor is located.”

Section 73. Section 30-9-104, MCA, is amended to read:

"30-9-104. Transactions excluded from chapter. This chapter does not apply:

(1) toasecurity interest subject to any statute of the United States such as the Ship Mortgage Act,
1920, to the extent that the statute governs the rights of parties to and third parties affected by
transactions in particular types of property;

(2) to a landlord’s iien;

{3} to a lien given by statute or other rule of law for services or materials except as provided in
30-9-310 on priarity of such liens;

{4) 1o a transfer of a claim for wages, salary, or other compensation of an employee;

{6} 1o a transfer by a government or governmental subdivision or agency;

{6) to asale of accounts or chattel paper as part of a sale of the business out of which they arose,
or an assignment ¢f accounts or chattel paper which is for the purpose of collection only, or a transfer of
aright to payment under a contract to an assignee who is also to do the performance under the contract,
or a transfer of a single account to an assignee in whole or partial satisfaction of a preexisting
indebtedness;

{71 to atransfer of an interest or claim in or under any policy of insurance, except as provided with
respect to proceeds (30-9-306) and priorities in proceeds {30-9-312);

(8) to arightrepresented by a judgment {other than a judgment taken on a right to payment which
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was collateral);

{9) to any right of setoff;

{10) except to the extent that provision is made for fixtures in 30-9-313, to the creation or transfer
of an interest in or lien on real estate, including a lease ar rents under the lease;

{11) to a transfer in whale or in part of any claim arising out of tort;

(12) to a transfer of an interest in any deposit account {30-9-105(1)}, except as provided with
respect to proceeds (30-9-308) and priorities in proceeds (30-9-312); e+

(13) to liquor in an agency liquer store as defined in 16-1-106; or

{14) to a transfer of an interest in a letter of credit other than the rights to proceeds of a written

letter of credit.”

Section 74. Section 30-9-105, MCA, is amended to read:

"30-9-105. Definitions and index of definitions. (1)} In this chapter, the following definitions apply
unless the context otherwise requires: '

{a) "Account debtor” means the person who is obligated on an account, chattel paper, or general
intangible.

{b) "Chattel paper” means a writing or writings which evidence both a monetary obligation and a
security interest in or a lease of specific goods, but & charter or ather contract involving the use or hire of
a vessel is not chattel paper. When a transaction i1s evidenced both by such a security agreement or a lease
and by an instrument or a series of instruments, the group of writings taken together constitutes chattel
paper.

tc) "Collateral” means the property subject to a security interest, and includes accounts and chattel
paper which have been sold.

{d) "Debtor” means the persan who owes payment or ather performance of the obligation secured,
whether or not he owns or has rights in the collateral, and includes the seller of accounts or chattel paper.
When the debtor and the owner of the collateral are not the same person, the term "debtor” means the
owner of the collateral in any provision of the chapter dealing with the caollateral, the obligor in any
provision dealing with the obligation, and may include both where the context so requires,

(e) "Deposit account” means a demand, time, savings, passbook, or like account maintained with

a bank, savings and loan association, credit union, or like organization, other than an account evidenced
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- by a certificate of depasit.

{fy "Cocument" means document of title as defined in the general definitions of chapter 1
{30-1-201} and a receipt of the kind described in 30-7-201(2).

{g) "Encurmprance” includes real estate mortgages and other liens on real estate and all other rights
in real estate that are not ownership interests.

(hY "Goods" includes all things which are mavable at the time the security interest attaches ar

which are fixtures (30-9-313), but does not include money, documents, instruments, investment property,

accounts, chattel paper, general intangibles, or minerals or the like {including oil and gas) before extraction.
"Goods" also includes standing timber that is to be cut and removed under a conveyance or contract for
sale, the unbarn young of animals, and growing crops.

(i) "Instrument” means a negotiable instrument (defined in 30-3-104)—er-a-certificated-sescurity
tgefinedir-30-8-102} ar any other writing which evidences a right to the payment of money and is not itself
a security agreement or lease and is of a type which is in ordinary course of business transferred by delivery

with any necessary endorsement or assignment. The term dges not include investment property.

(i) "Mortgage” means a consensual interest created by a real estate mortgage, a trust deed on real
estate, or the like. |

{k) An advance is made "pursuant to commitment" if the secured party has bound himseH the
secured party to make it, whether or not a subsequent event of defauit ar other event not within his the

secured_party's control has relieved or may relieve hims the secured party from ks the secured party's

obligation.

{I} "Security agreement” means an agreement which creates or provides for a security interest,

{m) "Secured party” means a lender, seiler, or other person in whose favor there is a security
iterest, including a person to whom accounts or chattel paper have been sold. When the holders of
obligations issued under an indenture of trust, equipment trust agreement, or the like are representad by
a trustee or other person, the representative is the secured party.

() "Transmitting utility” means any person primarily engaged in the railroad, street railway, or
trolley bus business; the electric or electronics communications transmission business; the transmission of
goods by pipeline; or the transmission or the production and transmission of electricity, steam, gas, or
water or the provision of sewer service.

(2) Other definitions applying to this chapter and the sections in which they appear are:
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1 "Account”. 30-9-106.

2 "Attach”. 30-9-203.

3 "Commodity contract”. [section 76}.
4 "Commodity customer”. [section 78].

"Commaodity intermediary”. [section 76].

8 "Construction mortgage”. 30-9-313(1).

7 "Consumer goods”. 30-3-109(1),

8 "Control”. [section 76].

2 "Equipment”. 30-9-109(2).
10 "Farm products”. 30-3-109(3).
11 “Fixture". 30-9-313(1).
12 "Fixture filing". 30-9-313.
13 "General intangibles". 30-9-1086.
14 "Inventory”. 30-9-109(4).
15 “investment property”. [secticn 76]
16 “Lien creditor". 30-9-301(3).
17 "Proceeds”. 30-9-306{1}.
18 "Purchase money security interest”. 30-9-107.
19 "United States”. 30-9-103.
20 (3} The following definitions in other chapters apply to this chapter:
21 "Broker". [section 221,
22 "Certificated security”. [section 22].
23 "Check". 30-3-104.
24 "Clearing corporation”. [section 22].
25 "Caontract for sale”. 30-2-106.
26 "Control". [section 261,
27 "Delivery". |section 47].
28 "Entitlement holder”. [section 22].
29 "Financial asset”. [section 22].
30 "Holder in due course”. 30-3-302.
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"Letter of credit”. [section 6].

"Note". 30-3-104.

"Proceeds of a letter of credit”". [section 18(1}].

"Sale". 30-2-106.

"Securities intermediary”. [section 22].

"Security". |[section 22].

"Security certificate”. [section 22]

"Security entitlement”. [section 22].

"Uncertificated security”. [section 22].

{4} In addition Chapter 1 contains general definitions and principles of construction and

interpretation applicable throughout this chapter.”

Section 75. Section 30-9-106, MCA, is amended to read:

"30-9-106. Definitions -- "account” -- "general intangibles”. "Account” means any right to
payment for goods sold or leased or for services rendered which is not evidenced by an instrument or
chattel paper, whether or not it has been earned by performance. "General intangibles” means any perscnal
property {including things in acticn} other than goods, accounts, chattel paper, documents, instruments,

investment property, rights to proceeds of written |etters of credit, and money. All rights to payment earned

or unearned under a charter or other contract involving the use ar hire of a vessel and all rights incident to

the charter or contract are accounts.”

NEW SECTION. Section 76. Investment property. (1) In this chapter:

{a) "Caommodity account” means an account maintained by a commaodity intermediary in which a
commouodity contract is carried for a commeodity customer.

{b) "Commuedity contract” means a commodity futures contract, an aption on a commaodity futures
contract, a commadity option, or other contract that, in each case, is:

{1y rraded on or subject to the rules of a board of trade that has been designated as a contract
market for such a contract pursuant to the federal commaodities laws: or

lii) traded on a foreign commodity board of trade, exchange, or market, and is carried on the books
of a commodity intermediary for a commodity customer.
. Legisiative
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fc) "Commedity customer” means a person for whom a commodity intermediary carries a
commodity contract on its books.

{d) "Commedity intermediary” means:

(i} a person who is registered as a futures commission merchant under the federal commodities
laws; or

(i) a person who in the ordinary course of its business provides clearance or settiement services
for a board of trade that has been designated as a contract market pursuant to the federal commadities
laws.

{e) "Control" with respect to a certificated security, uncertificated security, or security entitlement
has the meaning specified in |section 26]. A secured party has control over a commodity contract if by
agreement among the commodity customer, the commodity intermediary, and the secured party, the
commadity intermediary has agreed that it will apply any value distributed on account of the commodity
contract as directed by the secured party without further consent by the commodity customer. |If a
commodity cusfomer grants a security interest in a commodity contract to its own commodity intermediary,
the commodity intermediary as secured party has control. A secured party has control over a securities
account or commodity account if the secured party has control over all security entitlements or commodity
contracts carried in the securities account or commodity account.,

(f} "Investment property” means:

(i} a security, whether certificated or uncertificated,

{ii} a security entittement;

(it} a securities account;

{iv} a commodity contract; or

{v} a commodity account.

{2} Attachment or perfection of a security interest in a securities account is also attachment or
perfection of a security interest in all security entitlements carried in the securities account. Attachment
or perfection of a security interest in a commaodity account is alse attachment or perfection of a security
interest in all commodity contraéts carried in the commodity account.

{3} A description of collateral in a security agreement or financing statement is sufficient to create
or perfect a security interest in a certificated security, uncertificated security, security entitlement,
securities account, commaodity contract, or commodity account whether it describes the coliateral by those
i Legisiative
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terms, or as investment property, or by description of the underlying security, financial asset, or commodity
contract. A description of investment property collateral in a security agreement or financing statement
is sufficient if it identifies the collateral by specific listing, by category, by quantity, by a computational or
gllocational formuta or procedure, or by any other method, if the identity of the collateral is objectively
determinable.

{4) Periecticn of a security interest in investment property is governed by the following rules;

{a} A security interest in investment property may be perfected by controi.

(b) Except as otherwise provided in subsections (4){c) and {4)(d), a security interest in investment
property may be perfected by filing.

{c) If the debtor is a broker or securities intermediary, a security interest in investment property is
perfected when it attaches. The filing of a financing statement with respect to a security interest in
investment property granted by a broker or securities intermediary has no effect for purposes of perfection
or priority with respect to that security interest.

{d} If a debtor is a commodity intermediary, a security interest in a commodity contract or a
commodity account is perfected when it attaches. The filing of a financing statement with respect to a
security interest in a commeodity contract or a commodity account granted by a commeodity intermediary
has no effect for purposes of perfection or priority with respect to that security interest.

(5) Priority between conflicting security interests in the same investment property is governed by
the following rules:

(@) A security interest of a secured party who has control over investment property has priority
over a security interest of a secured party who does not have control over the investment property.

{b} Except as otherwise provided in subsections {5)ic) and (5){d), conflicting security interests of
secured parties each of whom has control rank equaily. v

{c) Except as otherwise agreed by the securities intermediary, a security interest in a security
entitlement or a securities account granted to the debtor’s own securities intermediary has priority over any
security interest granted by the debtor to another secured party.

(d} Except as otherwise agreed by the commeadity intermediary, a security interest in a commodity
contract or a commodity account granted to the debtor’'s own commodity intermediary has priority over
any security interest granted by the debtor to another secured party.

{e] Conflicting security interests granted by a broker, a securities intermediary, or a commodity
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intermediary which are perfected without control rank equally.

(f} In all other cases, priority between conflicting security interests in investment property is
governed by 30-8-312(5}, (6}, and (7). Section 30-3-312(4) does not apply to investment property.

(6) If a security certificate in registered form is delivered to a secured party pursuant to agreement,
a written security agreement is not required for attachment or enforceability of the security interest, delivery
suffices for perfection of the security interest, and the security interest has priority over a conflicting

security interest perfected by means other than control, even if a necessary indorsement is lacking.

NEW SECTION. Section 77. Security interest arising in purchase or delivery of financial asset. (1)
If a person buys a financial asset through a securities intermediary in a transaction in which the buver is
obligated to pay the purchase price to the securities intermediary at the time of the purchase, and the
securities intermediary credits the financial asset to the buyer’s securities account before the buyer pays
the securities intermediary, the securities intermediary has a security interest in the buyer’'s security
entitlement securing the buyer’s obligation to pay. A security agreement is not required for attachment or
enforceability of the security interest, and the security interest is automatically perfected.

(2} If a certificated security, or other financial asset represented by a writing which in the ordinary
course of business is transferred by delivery with any necessary indorsement or assignment is delivered
pursuant to an agreement between persons in the business of dealing with such securities or financial
assets and the agreement calls for delivery versus payment, the person delivering the certificate or other
financial asset has a security interest in the certificated security or other financial asset securing the seller’s
right 1o receive payment. A security agreement is not required for attachment or enforceability of the

security interest, and the security interest is automatically perfected.

Section 78. Section 30-9-203, MCA, is amended to read:
"30-9-203. Attachment and enforceability of security interest -- praceeds, formal requisites. {1)
Subject to the provisions of 30-4-208 on the security interest of a collecting bank, 30-8-321 [sections 76

and 771 on security interests in seeurities investment property, and 30-92-113 on a security interest arising

under the Chapter on Sales, a security interest is nat enforceable against the debtor ar third parties with
respect to the collateral and does not attach uniess:

(a) the collateral is in the possession of the secured party pursuant to agreement,_the collateral is

i Legislative
~ Services - 57 -
~ Division



556th Legislature LC1287.01

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

investment property and the secured party has control pursuant to agreement, or the debtor has signed a

security agreement which contains a description of the collateral and in addition, when the security interest
covers crops growing or to be grown or timber to be cut, a description of the land concerned;

{b} value has been given; and

{c) the debtor has rights in the collateral.

{2) A security interest attaches when it hecomes enforceable against the debtor with respect to
the collateral. Attachment occurs as soon as all of the events specified in subsection (1) have taken place
unless explicit agreement postpones the time of attaching.

(3) Unless otherwise agreed a security agreement gives the secured party the rights to proceeds
provided by 30-9-306.

(4) A transaction, although subject to this chapter, is also subject to Titie 23, chapter 2, part 5,
to Title 23, chapter 2, part 6, to Title 32, chapter 5, as enacted by Chapter 283, Laws of Montana 1959,
to Title 31, chapter 1, part 2, as enacted by Chapter 282, Laws of Mantana 1959, and to 81-8-301
through 81-8-305, Title 61, chapter 3, Title 16, chapters 1 through &, and Title 31, chapter 1, part 4, as
amended, and in the case of conflict between the provisions of this chapter and any such statﬁte, the
provisions of such statute control. Failure to comply with any applicable statute has only the effect which

is specified therein."

Section 79. Section 30-3-301, MCA, is amended to read:

"30-9-301. Persons whao take priotity over unperfected security interests -- right of "lien creditor”.
{1} Except as otherwise provided in subsection {2}, an unperfected security interest is subordinate to the
rights of:

{a) persons entitled to priority under 30-9-312;

{b) & person who becomes a lien creditor before the security interest is perfected,;

{c) inthe case of goods, instruments, documents, and chattel paper, a person who is not a secured
party and who is a transferee in buik or other buyer not in ordinary course of business or is a buyer of farm
products in ordinary course of business, to the extent that he the person gives value and receives delivery

of the collateral without knowiedge of the security interest and before it is perfected;

{d} in the case of accounts, ard general intangibles, and investment property, a person who is not

a secured party and who is a transferee to the extent that be the person gives value without knowledge
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of the security interest and before it is perfected.

(2) If the secured party files with respect to a purchase money security interest before or within

20 days after the debtor receives possession of the collateral, ke the secured party takes priority over the

rights of a transferee in bulk or of a lien creditor which arise between the time the security interest attaches
and the time of filing.

{3) A "lien creditor” means a creditor who has acquired a lien on the property involved by
attachment, levy, ar the like and includes an assignee for benefit of creditors from the time of assignment
and a trustee in bankruptcy from the date of the filing of the petition or a receiver in equity from the time
of appointment.

{4) A person who becomes a lien creditor while a security interest is perfected takes subject to the
security interest only to the extent that it secures advances made before he the person becomes a lien
creditor or within 45 days thereafter or made without knowledge of the lien or pursuant to a comm;tment

entered into without knowledge of the lien.”

Section 80. Section 30-9-302, MCA, is amended to read:

"30-9-302. When filing is required to perfect security interest -- security interests to which filing
provisions of this chapter do not apply. (1) A financing statement must be filed to perfect all security
interests except the following:

(a) a security interest in collateral in possession of the secured party under 30-3-305;

{b) a security interest temporarily perfected in instruments, certificated securities, or documents

without delivery under 30-3-304 or in proceeds for a 10-day period under 30-8-306;

(c) a security interest created by an assignment of a beneficia!l interest in a trust or a decedent’s
estate;

{d} apurchase money security interest in consumer goods; but filing is required for a motor vehicle
required to be registered, and fixture filing is required for priority over conflicting interests in fixtures to the
extent provided in 30-9-313;

(e} an assignment of accounts which does not alone or in conjunction with other assignments to
the same assignee transter a significant part of the outstanding accounts of the assignor;

(F} asecurity interest of a collecting bank (30-4-208)—in-seeurities+30-8-321 ar arising under the

Chapter on Sales or covered in subsection {3} of this section;
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{q) an assignment for the benefit of all creditars of the transferor, and subsequent transfers by the
assignee thereunder;

(h) a security interest in investment property that is perfected without filing under [section 76 or

77].

{2} If a secured party assigns a perfected security interest, no filing under this chapter is required
in order to continue the perfected status of the security interes'; against creditors of and transferees from
the originai debtor.

{3) The filing of a financing statement otherwise required by this chapter is not necessary or
effective to perfect a security interest in property subject to:

{a) astatute or treaty of the United States which provides for a nationai or international registration
or a national or international certificate of title or which specifies a place of filing different from that
specified in this chapter for filing of the security interest; or

(b} the following statutes of this state: Title 61, chapter 3; Title 23, chapter 2, parts 5 and 6; but
during any period in which collateral is inventory held for sale by a person who is in the business of selling
goods of that kind, the filing provisions of this chapter {part 4) apply to a security interest in that collateral
created by b the person as debtor; or

{c) acertificate of title statute of another jurisdiction under the taw of which indication of a security
interest on the certificate is required as a condition of perfection (30-3-103(2)).

(4) Compliance with a statute or treaty described in subsection (3) is equivalent to the filing of a
financing statement under this chapter, and a security interest in property subject to the statute or treaty
can be perfected only by compliance therewith except as provided in 30-9-103 on multiple state
transactions. Duration and renewal of perfection of a security interest perfected by compliance with the
statute or treaty are governed by the provisions of the statute or treaty; in other respects the security

interest is subject 1o this chapter.”

Section 81. Section 30-9-303, MCA, is amended to read:

"30-9-303. When security interest is perfected -- continuity of perfection. {1} A security interest
is perfected when it has attached and when all of the applicable steps required for perfection have been
taken. Such steps are specified in [section 78], 30-9-302, 30-9-304, 30-9-305, and 30-9-306. If such steps
are taken before the security interest attaches, it is perfected at the time when it attaches.
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(2) If a security interest is originally perfected in any way permitted under this chapter and is
subsequently perfected in some other way under this chapter, without an intermediate period when it was
unperfected, the security interest shall be deemed to be perfected continuously for the purposes of this

chapter.”

Section 82. Section 30-9-304, MCA, is amended to read:

"30-9-304. Perfection of security interest in instruments, documents, proceeds of a written letter

of credit, and goods covered by documents -- perfection by permissive filing -- temporary perfection without
filing or transfer of possession. (1} A security interest in chattel paper or negotiable documents may he

pertected by filing. A security interest in the right to proceeds of a written letter of credit can be perfected

only by the secured party's taking possession of the letter of credit. A security interest in money or

instruments (other than sertficated sesurties—o+f instruments which constitute part of chattel paper) can
be perfected only by the secured party’s taking possession, except as provided in subsections (4) and (5)
of this section and subsections {2) and (3) of 30-9-306 on proceeds.

{2) During the period that goods are in the possession of the issuer of a negotiable document
therefor, a security interest in the goods is perfected by perfecting a security interest in the document, and
any security interest in the goods otherwise perfected during such period is subject thereto.

{3} A security interest in goods in the possession of a bailee ather than one who has issued a
negotiable document therefor is perfected by issuance of a document in the name of the secured party or
by the bailee’s receipt of notification of the secured party’s interest or by filing as to the goods.

{4} A security interest in instruments, {otherthar certificated securities}, or negotiable documents
is perfected without filing or the taking of possessioﬁ for a period of 21 days from the time it attaches to
the extent that it arises for new value given under a written security agreement.

(5} A security interest remains perfected for a period of 21 days without filing where a secured
party having a perfected security interest in an instrument, totherthan a certificated security}, a negotiable
document, or goods in possession of a bailee other than one who has issued a negotiable document
therefor:

>(a) makes available to the debtor the goods or documents representing the goods for the purpose
of uitimate sale or exchange or for the purpose of loading. unleoading, storing, shipping, transshipping,
manufacturing, processing, or otherwise dealing with them in a manner preliminary to their sale or
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exchange; but pricrity between conflicting security interests (n the goods is subject to 30-9-31213); or

(b} delivers the instrument or certificated security to the debtor for the purpose of ultimate sale or

exchange or of presentation, callection, renewal or registration of transfer.
(6) After the 21-day period in subsections {4) and (5}, perfection depends upon compliance with

applicable provisions of this chapter.”

Section 83, Section 30-9-305, MCA, is amended to read:

"30-9-305. When possession by secured party perfects security interest without filing. A security
interest in letters-of-ereditand-adwices-ofereditisubsestion-30-8—3-6{2HaH: goods, instruments tetherthan
ecortificated-seeuritiest, money, negotiable documents, or chattel paper may be perfected by the secured

party’s taking possession of the coilateral. A security interest in the right to proceeds of a written letter of

credit may be perfected by the secured party’'s taking possession of the letter of credit. If such collateral

other than goods covered by a negotiable document is held by a bailee, the secured party is deemed to
have passession from the time the bailee receives notification of the secured party’s interest. A security
interest is perfected by possession from the time possession is taken without relation back and continues
only so long as possession is retained, unless otherwise specified in this chapter. The security interest may
be otherwise perfected as provided in this chapter before or after the period of possession by the secured

party."

Section 84. Section 30-9-306, MCA, is amended to read:

"30-9-306. "Proceeds” -- secured party’s rights on disposition of collateral. (1) "Proceeds"
includes whatever is received upon the sale, exchange, collection, or other disposition of collateral or
proceeds. Insurance payabie by reason of loss or damage to the collateral is proceeds, except to the extent

that it is payable to a person other than a party to the security agreement. Any payments or distributions

made with respect to investment property collateral are proceeds, Money, checks, deposit accounts, and

the like are "cash proceeds". All other proceeds are "noncash proceeds”.

{2} Except where this chapter otherwise provides, a security interest continues in collateral
notwithstanding sale, exchange, or other disposition thereof unless the disposition was authorized by the
secured party in the security agreément or otherwise, and also continues in any identifiable proceeds
including collections received by the debtor.

Legislative

" Services - 62 -
. Division



55th Legislature LC1287.01

1 (3) (a) The security interest in proceeds is a continuously perfected security interest if the interest
2 in the original collateral was perfected, but it ceases to be a perfected security interest and becomes
3 unperfected 10 days after receipt of the proceeds by the debtor uniess:
4, (i) afiled financing statement covers the original collateral and the proceeds are collateral in which
) a security interest may be perfected by filing in the office or offices where the financing statement has been
6 tiled and, if the proceeds are acquired with cash proceeds, the description of collateral in the financing
7 statement indicates the types of property constituting the proceeds;
8 {iiy a filed financing statement covers the original coliateral and the proceeds are identifiable cash
9 proceeds; eF
10 (iii) the original collateral was investment property and the proceeds are identifiable cash proceeds;
11 or
12 {i#id(iv) the security interest in the proceeds is perfected before the expiration of the 10-day period.
13 {b) Except as provided in this section, a security interest in proceeds can be perfected only by the

14 methods or under the circumstances permitted in this chapter for ariginal collateral of the same type.

15 {4) In the event of insolvency proceedings instituted by or against a debtor, a secured party with
16 a perfected security interest in proceeds has a perfected security interest only in the following proceeds:
17 {a) in identifiable noncash proceeds and in separate deposit accounts containing only proceeds;

18 (by in identifiable cash proceeds in the form of money which is neither commingled with other

19 money nor deposited in a deposit account prior to the insolvency proceedings;

20 (c) in identifiable cash proceeds in the form of checks and the like which are not depaosited in a
21 deposit account prior to the insolvency proceedings; and
22 (d) in all cash and deposit accounts of the debtor in which proceeds have been commingied with

23 other funds, but the perfected security interest under this paragrapk subsection (4){d) is:
24 () subject to any right of setoff; and
25 {ii) limited to an amount not greater than the amount of any cash proceeds received by the debtor
26 within 10 days before the institution of the insolvency proceedings less the sum of:
27 {A) the payments to the secured party on account of cash proceeds received by the debtor during
28 such period; and
29 (B) the cash proceeds received by the debtor during such period to which the secured party is
30 entitled under subsections {4)(a} through (4i(c}.
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(B) 1t a sale of goods results in an account or chattel paper which is transferred by the seller to 2
secured party, and if the goods are returned to or are repossessed by the seller or the secured party, the
following rules determine priorities:

(a) If the goods were coilateral at the time of sale for an indebtedness of the seller which is still
unpaid, the original security interest attaches again to the goods and continues as a perfected security
interest if it was perfected at the time when the goods were sold. If the security interest was originally
perfected by a filing which is still effective, nothing further is required to continue the perfected status; in
any other case, the secured party must take possession of the returned or repossessed goods or must file,

(b} An unpaid transferee of the chattel paper has a security interest in the goods against the
transferor. S4eh The security interest is prior to a security interest asserted under paragraph subsection
(bl(a) to the extent that the transferee of the chattel paper was entitled to priority under 30-3-308.

{c} An unpaid transferee of the account has a security interest in the goods against the tran;*,feror.

Sueh The security interest is subordinate to a security interest asserted under paragraph subsection (5)(a).

{(d) A security interest of an unpaid transferee asserted under paragraph subsection (5j(b) or (}ic)
must be perfected for protection against creditors of the transferor and purchasers of the returned or

repossessed goods.”

Section 85. Section 30-9-309, MCA, is amended to read:

"30-89-309. Protection of purchasers of instruments, documents, and securities. Nothing in this
chapter limits the rights of a holder in due course of a negotiable instrument {30-3-302) or a holder to
whom a negotiable document of title has been duly negotiated (30-7-501) or a bera—hde protected
purchaser of a security (35-8-3082 [section 49]), and sueh the holders or purchasers take priority over an
earlier security interest even though perfected. Filing under this chapter does not constitute notice of the

security interest to sueh the holders or purchasers.”

Section 86. Section 30-9-312, MCA, is amended to read:

"30-9-312. Priorities among conflicting security interests in the same collateral. (1) The rules of
priority stated in other sections of this part and in the following sections shall govern where applicable:
30-4-268 30-4-210 with respect to the security interest of collecting banks in items being callected,

accompanying documents, and proceeds; 30-9-103 on security interests related to other jurisdictions; ard
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30-9-114 on consignments; and {section 78] on_security interests in investment property.

{2} A perfected security interest in crops for new value given to enable the debtor to produce the
crops during the production season and given not more than 3 months before the crops become growing
crops by planting or otherwisg takes priority over an earlier perfected security interest to the extent that
sueh the earlier interest secures obligations due more than 6 months before the crops become growing
crops by planting or otherwise, even though the person giving new value had knowledge of the earlier
security interest,

{3} A perfected purchase money security interestin inventary has priority over a conflicting security
interest in the same inventory and also has priority in identifiable cash proceeds received on or before the
delivery of the inventory to a buyer if:

(a) the purchase money security interest is perfected at the time the debtor receives possession
of the inventory; and

(b) the purchase money secured party gives notification in writing to the holder of the conflicting
security interest if the holder had filed a financing statement covering the same types of inventory:

(i} before the date of the filing made by the purchase money secured party; or

{ii} before the beginning of the 21-day period if the purchase money security interest is temporarily
perfected without filing or possession {30-9-304(5}); and

{c) the holder of the conflicting security interest receives notification within 5 years before the
debtor receives possession of the inventory; and

(d)} the natification states that the person giving the notice has or expects to acquire a purchase
money security interest in inventory of the debtor, describing swek the inventary by item or type.

{4) A purchase money security interest in collateral other than inventory has priority over a
conflicting security interest in the same collateral or iis proceeds if the purchase money security interest
is perfected at the tirme the debtor receives passession of the collateral or within 20 days thereafter.

(5) In all cases not governed by other rutes stated in this section (including cases of purchase
money security interests which do not qualify for the special priorities set forth in subsections {3) and (4)
of this section], priority between conflicting security interests in the same collateral skal must be
determined according to the following rules:

{a) Conflicting security interests rank according to priority in the time of filing or perfection. Priority

dates from the time a filing is first made covering the collaterai or the time the security interest is first
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perfected, whichever is earlier, provided that there is no period thereafter when there is neither filing nor
perfection.

(b} So long as conflicting security interests are unperfected, the first to attach has priority.

{6) For the purposes of subsection (5), a date of filing or perfection as to collateral is also a date
of filing or perfection as to proceeds.

{(7) If future advances are made while a security interest is perfected by filing, the taking of

possession, or under 36-8-32 1 en-seeurities [section 76 or 77] on investment property, the security interest

has the same priority for the purposes of subsection (b) or {section 76(5)] with respect to the future

advances as it does with respect to the first advance. If a commitment is made before or while the security
interest is so perfected, the security interest has the same priority with respect to advances made pursuant

thereto. In other cases a perfected security interest has priority from the date the advance is made.”

Section 87. Section 32-1-426, MCA, is amended to read:

"32-1-426. Deposit of securities in central depository. (1) Notwithstanding any other provision
of law, any fiduciary, as defined in 32-1-425, holding securities in its fiduciary capacity, any bank or trust
company holding securities as a custodian or managing agent, and any bank or trust company holding
securities as custodian for a fiduciary is authorized to deposit or arrange for the deposit of the securities
in a clearing corporation, as defined in 36-8-182 [section 22]. When the securities are se deposited,
certificates representing securities of the same class of the same issuer may be merged and held in bulk
in the name ot the nominee of sueh the clearing corporation with any other sueh securities deposited in
sdeh the clearing corporation by any person regardless of the ownership of the securities, and certificates
of small denomination may he merged into ane or more certificates of larger denomination. The records of
saeh the fiduciary and the records of sueh the bank or trust company acting as custodian, as managing
agent, or a custodian for a fiduciary shalt must at all times show the name of the party for whose account
the securities are deposited. Title to the securities may be transferred by bookkeeping entry on the bhooks
of the clearing corporation without physical delivery of certificates representing sueh the securities. A bank
or trust company se depositing securities pursuant to this section is subject to rules which in the case of
state chartered institutions, the state banking board and, in the case of national banking associations, the
comptroller ot the currency, may from time to time adopt. A bank or trust company acting as custodian for

a tiduciary shall, on demand of the fiduciary, certify in writing to the fiduciary the securities se deposited
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by the bank or trust company in the clearing corporation for the account of sueh the fiduciary, A fiduciary
shall, on demand by any party to a judicial proceeding for the settlement of the fiduciary’'s account or on
demand by the attorney for sueh the party, certify in writing to the party the securities deposited by the
fiduciary in the clearing corporation for its account as saek the fiduciary.

{2) This section shal-apply applies to any fiduciary holding securities in its fiduciary capacity and
to any bank or trust company holding securities as a custodian, managing agent, or custodian for a
fiduciary aeting—ern—dy——3101—orwho-thereaftermray—aet regardless of the date of the agreement,
instrument, or court order by which it is appointed and regardless of whether or not sueh the fiduciary,
custodian, managing agent, or custedian for a fiduciary owns capital stock of sweh the clearing

corporation.™

NEW SECTION. Section 88. Repealer. Sections 30-5-102, 30-5-103, 30-5-104, 30-5-105,

30-5-106,30-5-107, 30-5-108, 30-5-109,30-5-110, 30-5-111,30-5-112,30-5-113, 30-5-114,30.5-115,
30-5-118,30-5-117,30-8-102, 30-8-103, 30-8-104, 30-8-105, 30-8-106, 30-8-107, 30-8-108, 30-8-201,
30-8-202, 30-8-203,30-8-204, 30-8-205, 30-8-206, 30-8-207,30-8-208, 30-8-301, 30-8-302, 30-8-303,
30-8-304, 30-8-305, 30-8-306, 30-8-307, 30-8-308, 30-8-309, 30-8-310,30-8-311,30-8-312, 30-8-313,
30-8-314,30-8-315,30-8-316,30-8-317,30-8-318, 30-8-319, 30-8-320, 30-8-321, 30-8-401, 30-8-402,
30-8-403, 30-8-404, 30-8-405, 30-8-406, 30-8-407, 30-8-408, 30-10-401, 30-10-402, 30-10-403,
30-10-404,30-10-405, 30-10-406, 30-10-407,30-10-408, 30-10-409, 30-10-410,and 30-10-411, MCA,

are repealed.

NEW SECTION. Section 89. Codification instructions. (1) [Sections 6 through 21] are intended

to be codified as an integral part of Title 30, chapter 5, and the provisions of Title 30, chapter 5, apply to
[sections 6 through 21].

(2} [Sections 22 through 71] are intended to be codified as an integral part of Title 30, chapter 8,
and the provisions of Title 30, chapter 5, apply to [sections 22 through 71].

{3) 1Sections 76 and 77] are intended to be codified as an integral part of Title 30, chapter 9, part
1, and the provisions of Title 30, chapter 9, part 1, apply to [sections 76 and 77].

-END-
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A BILL FOR AN ACT ENTITLED: "AN ACT GENERALY REVISING THE UNIFORM COMI‘\\/'II%’C!AL CODE;
REPLACING THEFORMERLAWS GOVERNING LETTERS OF CREDIT WITH UPDATED LAWS; CONFORMING

THE LAWS GOVERNING LETTERS OF CREDIT TO CURRENT USAGE AND PRACTICE; ACCOMMODATING

NEW FORMS OF LETTERS OF CREDIT, PARTICULARLY THE USE OF ELECTRONIC MEDIA; MAINTAINING
LETTERS OF CREDIT AS AN INEXPENSIVE AND EFFICIENT INSTRUMENT FOR FACILITATING TRADE;
REPLACING THE FORMER LAWS. GOVERNING INVESTMENT SECURITIES WITH UPDATED LAWS:
ADDRESSING SECURITIES HOLDING THROUGH SECURITIES INTERMEDIARIES; PROVIDING A MODERN
LEGAL STRUCTURE FOR CURRENT SECURITIES HOLDING PRACTICES; PROVIDING RULES FOR
DETERMINING RIGHTS UNDER THE INDIRECT HOLDING CF SECURITIES; REVISING OTHER LAWS TO
REFLECT THE REVISIONS TO THE LAWS GOVERNING LETTERS OF CREDIT AND INVESTMENT
SECURITIES; AMENDING SECTIONS 30-1-105, 30-1-206, 30-2-612, 30-3-124, 30-4-104, 30-9-103,

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO INTRODUCED COPY
(WHITE) FOR COMPLETE TEXT.
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A BILL FOH AN ACT ENTITLED: "AN ACT GENERAILY REVISING THE UNIFORM CJ(;{MEIAL CCDé:
REPLACING THEFORMERLAWS GOVERNINGLETTERS OF CREDITWITH UPDATED LAWS; CONFORMING
THE LAWS GOVERNING LETTERS OF CREDIT TO CURRENT USAGE AND PRACTICE; ACCOMMODATING
NEW FORMS OF LETTERS OF CREDIT, PARTICULARLY THE USE OF ELECTRONIC MEDIA; MAINTAINING
LETTERS OF CREDIT AS AN INEXPENSIVE AND EFFICIENT INSTRUMENT FOR FACILITATING TRADE;
REPLACING THE FCRMER LAWS. GOVERNING INVESTMENT SECURITIES WITH UPDATED LAWS;
ADDRESSING SECURITIES HOLDING THROUGH SECURITIES INTERMEDIARIES; PROVIDING A MODERN
LEGAL STRUCTURE FOR CURRENT SECURITIES HOLDING PRACTICES; PROVIDING RULES FOR
DETERMINING RIGHTS UNDER THE INDIRECT HOLDING OF SECURITIES; REVISING OTHER LAWS TO
REFLECT THE REVISIONS TO THE LAWS GOVERNING LETTERS OQF CREDIT AND INVESTMENT
SECURITIES; AMENDING SECTIONS 30-1-105, 30-1-206, 30-2-512, 30-3-124, 30-4-104, 30-9-1¢"

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO INTRODUCED COPY
(WHITE) FOR COMPLETE TEXT.
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1 HOUSE BILL NO. 426
INTRODUCED BY KOTTEL, HALLIGAN, WYATT, SCHMIDT, MCCULLOCH, GILLAN, HARRINGTON,
ELLINGSON, DOWELL, DEVANEY, TUSS

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE UNIFORM COMMERCIAL CODE;

2

3

4

5

4] REPLACING THE FORMER LAWS GOVERNING LETTERS OF CREDIT WITH UPDATED LAWS; CONFORMING
7 THE LAWS GOVERNING LETTERS OF CREDIT TO CURRENT USAGE AND PRACTICE; ACCOMMODATING
8 NEW FORMS OF LETTERS OF CREDIT, PARTICULARLY THE USE OF ELECTRONIC MEDIA; MAINTAINING
9 LETTERS OF CREDIT AS AN INEXPENSIVE AND EFFICIENT INSTRUMENT FOR FACILITATING TRADE;
0 REPLACING THE FORMER LAWS GOVERNING INVESTMENT SECURITIES WITH UPDATED LAWS;
11 ADDRESSING SECURITIES HOLDING THROUGH SECURITIES INTERMEDIARIES; PROVIDING A MODERN
12 LEGAL STRUCTURE FOR CURRENT SECURITIES HOLDING PRACTICES; PROVIDING RULES FOR
13 DETERMINING RIGHTS UNDER THE INDIRECT HOLDING CF SECURITIES; REVISING OTHER LAWS TO
14 REFLECT THE REVISIONS TO THE LAWS GOVERNING LETTERS OF CREDIT AND INVESTMENT
15 SECURITIES; AMENDING SECTIONS 30-1-105, 30-1-206, 30-2-512, 30-3-124, 30-4-104, 30-9-103,
16 30-9-104,30-9-105, 30-9-106, 30-9-203, 30-9-301, 30-9-302, 30-9-303, 30-9-304, 30-9-305, 30-9-306,
17 30-9-309, 30-9-312, AND 32-1-426, MCA; AND REPEALING SECTIONS 30-5-102, 30-5-103, 30-5-104,
18 30-5-105,30-5-106,30-5-107, 30-5-108, 30-5-109, 30-5-110, 30-5-111, 30-5-112, 30-56-113, 30-5-114,
19 30-5-115, 30-5-116, 30-5-117,30-8-102, 30-8-103, 30-8-104, 30-8-105, 30-8-106, 30-8-107, 30-8-108,
20 30-8-201,30-8-202,30-8-203, 30-8-204, 30-8-205, 30-8-206, 30-8-207, 30-8-208, 30-8-301, 30-8-302,
21 30-8-303, 30-8-304, 30-8-305, 30-8-306, 30-8-307, 30-8-308, 30-8-309,30-8-310, 30-8-311, 30-8-31 2,
22 30-8-313,30-8-314,30-8-315,30-8-316, 30-8-317,30-8-318, 30-8-319, 30-8-320, 30-8-321, 30-8-401,
23 30-8-402, 30-8-403, 30-8-404, 30-8-405, 30-8-406, 30-8-407, 30-8-408, 30-10-401, 30-10-402,
24 30-10-403, 30-10-404, 30-10-405, 30-10-408, 30-10-407, 30-10-408, 30-10-409, 30-10-410, AND
25 30-10-411, MCA."

26

27 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

28
29 Section 1. Section 30-1-105, MCA, is amended to read:
30 "30-1-105. Territorial application of the code -- parties’ power to choose applicable law. (1) Except

(\Le islative
. f)ryticc_s -1 - HB 426
 Division .
2ND RD--2ND HOUSE
AS AMENDED



55th Legislature HB0426.02

20
21
22
23
24
25
26
27
28
29
30

as provided hersafter in this section, when a transaction bears a reasonable relation to this state and also
to another state or nation, the parties may agree that the law either of this state or of 46k the other state
or nation shall govern their rights and duties. Failing sseh agreement, this code applies to transactions
bearing an appropriate relation to this state.

{2y Where one of the following provisions of this code specifies the applicable law, that provision
governs and a contrary agreement is effective only to the extent permitted by the law {including the conflict
of laws rules) so specified:

’ Rights of creditors against sold goods. 30-2-402.

Applicability of the Chapter on Leases. 30-2A-105 and 30-2A-1086.
Applicability of the Chapter on Bank Deposits and Collections. 30-4-102.
Governing law in the Chapter on Funds Transfers. 30-4A-507.

Letters of Credit. [Section 20].

Applicability of the Chapter on Investment Securities. 38-8-106 [section 30].

Parfection provisions of the Chapter on Secured Transactions. 30-9-103."

Section 2. Section 30-1-206, MCA, is amended to read:

"30-1-206. Statute of frauds for kinds of persanal property not otherwise covered. {1} Except in
the cases described in subsection (2} efthis-sestien a contract for the sale of personal property is not
enforceable by way of action or defense beyond $5,000 in amount or value of remedy unless there is some
writing which indicates that a contract for sale has been made between the parties at a defined or stated
price, reasonably identifies the subject matter, and is signed by the party against whom enforcement is
sought or by his the party’s authorized agent.

(2) Subsection {1) of this section does not apply to contracts for the saie of goods {30-2-201) nor

of securities {(30-8-318 [section 33]) nor to security agreements (30-9-203)."

Section 3. Section 30-2-512, MCA, is amended to read:

"30-2-512. Payment by buyer before inspection. (1) Where the contract requires payment before
inspection nonconformity of the goods does not excuse the buyer from so making payment unless:

(a) the nonconformity appears without inspection; or

(b} despite tender of the required documents the circumstances would justify injunction against
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honor under the provisions of this code (36-6-144 [section 13(2}]).
{2) Payment pursuant to subsection (1) does not constitute an acceptance of goods or impair the

buyer’s right to inspect or any of his the buyer’s remedies.”

Section 4. Section 30-3-124, MCA, is amended to read:
"30-3-124. Subject matter. {1) This chapter applies to negotiable instruments. It does nat apply
to money or to payment orders governed by chapter 4A. A negotiable instrument that is also a certificated

security under 39-8-3102{1H4a} [section 22{1}(d}] is subject to chapter 8 and to this chapter.

{2} In the event of conflict between the provisions of this chapter and those of chapter 4, chapter
8, or chapter 9, the provisions of chapter 4, chapter 8, and chapter 9 prevail over those of this chapter.
{3) Regulations of the board of gavernors of the federal reserve system and operating circulars of
the federal reserve banks supersede any inconsistent provision of this chapter to the extent of the

inconsistency.”

Section 5. Section 30-4-104, MCA, is amended to read:

"30-4-104. Definitions and index of definitions. {1} in this chapter, unless the context otherwise
requires:

(a) "account” means any deposit or credit account with a bank and includes a demand, time,
savings, passbaook, share draft, or like account, other than an account evidenced by a certificate of depasit;

{b) "afternoon” means the period of a day between noon and midnight;

{c} “"banking day" means the part of a day on which a bank is open to the public for carrying on
substantially all of its banking functions;

(d} "clearinghouse" means an association of banks or other payors regularly clearing items;

(e) "customer™ means a person having an account with a bank or for whom a bank has agreed to
collect items and inciudes a bank maintaining an account at another bank;

(f) "documentary draft" means a draft to be presented for acceptance or payment if specified
documents, certificated securities ([section 22]) or trarsfer—statements instructions for uncertificated
securities ([section 22]), or other certificates, statements, or the like are to be received by the drawee or
other payor before acceptance or payment of the draft;

{g) "draft" means a draft as defined in 30-3-104 or an item, other than an instrument, that is an
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order;

(h) "item" means an instrument or a promise or an order to pay money handled by a bank for
collection or payment, The term does not include a payment order goverliled by chapter 4A or a credit or
debit card slip.

(i) "midnight deadline" with respect to a bank is midnight on its next banking day following the
banking day on which it receives the relevant item or notice or from which the time for taking action
commences to run, whichever is later;

{(j) "settle" means to pay in cash, by clearinghouse settlement, in a charge or credit or by
remittance, or otherwise as agreed. A settlement may be either provisional or final.

(k} "suspends payments" with respect to a bank means that it has been closed by order of the
supervisory authorities, that a public officer has been appointed to take it over or that it ceases or refuses
to make payments in the ordinary course of business.

{2) Other definitions applying to this chapter and the sections in which they appear are:

"Bank". 30-4-105.

"Collecting bank". 30-4-105.

"Depasitary bank”. 30-4-105,

"Intermediary bank”. 30-4-105.

"Payor bank”. 30-4-105.

"Presenting bank”. 30-4-105.

“Presentment notice". 30-4-111.

(3} The following definitions in other chapters apply to this chapter:

"Acceptance". 30-3-410.

"Alteration". 30-3-407.

"Cashier's check". 30-3-104.

"Certificate of deposit". 30-3-104.

"Certified check". 30-3-410.

"Check". 30-3-104.

“"Drawee”. 30-3-102.

"Good faith". 30-3-102.

"Holder in due course”. 30-3-302.
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"Instrument”, 30-3-104.

"Notice of dishonor”. 30-3-508.
"Order”. 30-3-102.

"Ordinary care". 30-3-102.

"Person entitled to enforce”. 30-3-301.
"Presentment”. 30-3-504.

"Promise”. 30-3-102.

"Prove". 30-3-102.

"Teller's check". 30-3-104.
"Unauthorized signature". 30-3-404.
{4) In addition, chapter 1 contains general definitions and principles of construction and

interpretation applicable throughout this chapter.”

NEW SECTION. Section 6. Definitions. (1) !n this chapter:

{a) "Adviser" means a person who, at the request of the issuer, a confirmer, or another adviser,
natifies or requests another adviser to noctify the beneficiary that a letter of credit has been issued,
confirmed, or amended.

(b} "Applicant"” means a person at whose request or for whose account a letter of credit is issued.
The term includes a person who requests an issuer to issue a letter of credit on behalf of another if the
person making the request undertakes an obligation to reimburse the issuer.

{c} "Beneficiary" means a person who under the terms of a letter of credit is entitied to have its
complying presentation honored. The term includes a person to wham drawing rights have been transferred
under a transferable letter of credit.

(dY "Confirmer" means a nominated person who undertakes, at the request or with the consent of
the issuer, to honor a presentation under a letter of credit issued by ancther.

(e) "Dishonor" of a letter of credit means failure timely to honor or to take an interim action, such
as acceptance of a draft, that may be required by the letter of credit.

(i) "Document” means a draft or other demand, document of title, investment security,
certificate, invoice, or other record, statement, or representation of fact, law, right, or opinion:

(A) which is presented in a written or other medium permitted by the letter of credit or, unless
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prohibited by the letter of credit, by the standard practice referred to in [section 12(5)]; and

{B) which is capable of being examined for compliance with the terms and conditions of the letter
of credit,

(iiy A document may not be oral.

{g) "Good faith” means honesty in fact in the conduct or transaction concerned.

(h} "Honor" of a letter of credit means performance of the issuer’s undertaking in the letter of credit
to pay or deliver an item of value. Unless the leiter of credit otherwise provides, "honor" occurs:

(i) upon payment;

(i) if the tetter of credit provides for acceptance, upon acceptance of a draft and, at maturity, its
payment; or

(iii) if the letter of credit provides for incurring a deferred obligation, upon incurring the obligation
and, at maturity, .its performance.

(i) "Issuer” means a bank or other person that issues a letter of credit, but does not include an
individual who makes an engagement for personal, family, or household purposes.

{j} "Letter of credit” means a definite undertaking that satisfies the requirements of [section Bj by
an issuer to a beneficiary at the request or for the account of an applicant or, in the case of a financial
institution, to itself or for its own account, to honor a documentary presentation by payment or defivery
of an item of value.

{k} "Nominated person" means a person whom the issuer:

(i} designates or authorizes to pay, accept, negotiate, or otherwise give value under a letter of
credit; and

(i) undertakes by agreement or custom and practice to reimburse.

(i "Presentation” means delivery of a document to an issuer or nominated person for honor or
giving of value under a letter of credit.

(m) "Presenter” means a person making a presentation as or on behalf of a beneficiary or
nominated persaon.

(n} "Record” means information that is inscribed on a tangible medium, or that is stored in an
electronic or other medium and is retrievable in perceivable form.

(o} "Successor of a beneficiary” means a person who succeeds to substantially all of the rights of

a beneficiary by operation of law, including a corporation with or into which the beneficiary has been

-
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merged or consolidated, an administrator, executor, personal representative, trustee in bankruptcy, debtor
in possession, liquidator, and receiver.
{2} Definitions in other chapters applying to this chapter and the sections in which they appear are:
"Accept" or "Acceptance” 30-3-410
"Value" 30-3-303, 30-4-209
(3) Chapter 1 contains certain additional general definitions and principles of construction and

interpretation applicable throughout this chapter.

NEW SECTION. Section 7. Scope. (1} This chapter applies to letters of credit and to certain rights
and obligations arising out of transactions involving letters of credit.

(2) The statement of a rule in this chapter does not by itself require, imply, or negate application
of the same or a different rule to a situation not provided for, or to a person not specified, in this chapter.

(3} With the exception of this subsection, subsections (1) and (4}, [sections 6{1){i) and (1){j), 10(4),
and 18{4}], and except to the extent prohibited in 30-1-102(3) and [section 21(4}], the effect of this
chapter may be varied by agreement or by a provision stated or incorporated by reference in an
undertaking. A term in an agreement or undertaking generally excusing liability or generaily limiting
remedies for failure to perform obligations is not sufficient to vary abligations prescribed by this chapter.

(4) Rights and obligations of an issuer to a beneficiary or a nominated person under a letter of
credit are independsnt of the existence, perfarmance, or nonperformance of a contract ar arrangement out
of which the letter of credit arises or which underlies it, including contracts or arrangements between the

issuer and the applicant and between the applicant and the beneficiary.

NEW SECTION. Section 8. Formal requirements. A letter of credit, confirmation, advice, transfer,
amendment, or cancellation may be issued in any form that is a record and is authenticated:

{1) by a signature; or

{2} in accordance with the agreement of the parties or the standard practice referred to in [section

12(5)].

NEW SECTION. Section 9. Consideration. Consideration is not reguired to issue, amend, transfer,

or cancel a letter of credit, advice, or confirmation.
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NEW SECTION. Section 10. Issuance, amendment, cancellation, and duration. {1} A letter of

credit is issued and becomes enforceable according to its terms against the issuer when the issuer sends
or otherwise transmits it to the person reguested to advise or to the beneficiary. A letter of credit is
revocable only if it so provides.

{2) After a letter of credit is issued, rights and obligations of a beneficiary, applicant, confirmer,
and issuer are not affected by an amendment or cancellation to which that person has not consented
except to the extent the letter of credit provides that it is revocable or that the issuer may amend or cancel
the letter of credit without that consent.

{3) If there is no stated expiration date ar other provision that determines its duration, a letter of
credit expires one year after its stated date of issuance or, if none is stated, after the date on which it is
issued.

(4) Aletter of credit that states that it is perpetual expires b years after its stated date of issuance,

or if none is stated, after the date on which it is issued.

NEW SECTION. Section 11. Confirmer, nominated person, and adviser. (1) A confirmer is directly
obligated on a letter of credit and has the rights and obligations of an issuer to the extent of its
confirmation. The confirmer also has rights against and obligations to the issuer as if the issuer were an
applicant and the confirmer had issued the letter of credit at the request and for the account of the issuer,

{2) A nominated person who is not a confirmer is not obligated to honor or otherwise give value
for a presentation.

(3) A person requested to advise may decline to act as an adviser. An adviser that is not a
confirmer is not obligated to honor or give value for a presentation. An adviser undertakes to the issuer
and to the beneficiary accurately to advise the terms of the letter of credit, confirmation, amendment, or
advice received by that person and undertakes to the beneficiary to check the apparent authenticity of the
request to advise. Even if the advice is inaccurate, the letter of credit, confirmation, or amendment is
enforceable as issued.

(4) A person who notifies a transferee beneficiary of the terms of a letter of credit, confirmation,
amendment, or advice has the rights and obligations of an adviser under subsection (3). The terms in the
notice to the transferee beneficiary may differ from the terms in any notice to the transferor beneficiary to
the extent permitted by the letter of credit, confirmation, amendment, or advice received by the person who

(L islative
g

i
", Djvision 8- 18 420



55th Legislature HB0426.02

—

—_ —_ - ’

—
w

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

so notifies.

NEW SECTION. Section 12, Issuer’s rights and obligations. {1} Except as otherwise provided in
[section 13], an issuer shall honor a presentation that, as determined by the standard practice referred to
in subsection (5}, appears on its face strictly to comply with the terms and conditions of the letter of credit.
Except as otherwise provided in [section 17] and unless otherwise agreed with the applicant, an issuer shall
dishonor a presentation that does not appear so to comply.

{2} An issuer has a reasonable time after presentation, but not beyond the end of the seventh
business day of the issuer after the day of its receipt of documents:

(a) to honor;

(b) if the letter of credit provides for honor to be completed more than 7 business days after
presentation, to accept a draft or incur a deferred obligation; or

{c) to give notice to the presenter of discrepancies in the présentation.

(3) Except as otherwise provided in subsection (4), an issuer is precluded from asserting as a basis
for dishonor any discrepancy if timely notice is not given, or any discrepancy not stated in the notice if
timely notice is given.

{(4) Failure to give the notice specified in subsection (2} or to mention fraud, forgery, or expiration
in the notice does not preclude the issuer from asserting as a basis for dishonor fraud or forgery as
described in [section 13(1)] or expiration of the letter of credit before presentation.

{6} Anissuer shall observe standard practice of financial institutions that regulariy issue letters of
credit. Determination of the issuer’s observance of the standard practice is a matter of interpretation for
the court. The court shall offer the parties a reasonable opportunity to present evidence of the standard
practice.

(6) An issuer is not responsible for:

(a} the performance or nonperformance of the underlying contract, arrangement, or transaction;

{b) an act or omission of others; or

(c) observance or knowledge of the usage of a particular trade other than the standard practice
referred to in subsection (5).

(7} If an undertaking constituting a letter of credit under [section 6(1}(j}] contains nondocumentary

conditions, an issuer shall disregard the nondecumentary conditions and treat them as if they were not
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stated.

{8) An issuer that has dishonored a presentation shall return the documents or hold them at the
disposal of, and send advice to that effect to, the presenter.

{9} An issuer that has honored a presentation as permitted or required by this chapter:

{(a) is entitled to be reimbursed by the applicant in immediately available funds not later than the
date of its payment of funds;

{b) takes the documents free of claims of the beneficiary or presenter;

{c) is precluded from asserting a right of recourse on a draft under 30-3-414 and 30-3-415;

{d) eicept as otherwise provided in [sections 14 and 211}, is preciuded from restitution of money
paid or other value given by mistake to the extent the mistake concerns discrepancies in the documents
or tender which are apparent on the face of the presentation; and

{e) is discharged to the extent of its performance under the letter of credit unless the issuer

honored a presentation in which a required signature of a beneficiary was forged.

NEW SECTION, Section 13. Fraud and forgery. (1) If a presentation is made that appears on its
face strictly to comply with the terms and conditions of the letter of credit, but a required document is
forged or materially fraudulent, or honor of the presentation would facilitate a material fraud by the
beneficiary on the issuer or applicant:

(a) the issuer shall honor the presentation, if honor is demanded by:

(i) a nominated person who has given value in good faith and without notice of forgery or material
fraud;

{iiy a confirmer who has honored its confirmation in good faith;

{iiiy a holder in due course of a draft drawn under the letter of credit which was taken after
acceptance by the issuer or nominated person; or

{iv) an assignee of the issuer’s or nominated person's deferred obligation that was taken for value
and without notice of forgery or material fraud after the obligation was incurred by the issuer or nominated
person; and

{b) the issuer, acting in good faith, may honor or dishonor the presentation in any other case.

{2) If an applicant claims that a required document is forged or materially fraudulent or that honor
of the presentation would facilitate a material fraud by the beneficiary on the issuer or applicant, a court
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of competent jurisdiction may temporarily or permanently enjoin the issuer from henaring a presentation
or grant similar relief against the issuer or other persans only if the court finds that:

{a} the relief is not prohibited under the law applicable to an accepted draft or deferred obligation
incurred by the issuer;

(b} a beneficiary, issuer, or nominated person who may be adversely affected is adequately
pratected against loss that it may suffer because the relief is granted;

(c) all of the conditions to entitle a person to the relief under the law of this state have been met;
and

{d) on the basis of the information submitted to the court, the applicant is more likely than not to
succeed under its claim of forgery or material fraud and the person demanding honor does not qualify for

protection under subsection (1)(a).

NEW SECTION. Section 14, Warranties. (1) If its presentation is honored, the beneficiary

warrants:

(a) to the issuer, any other person to whem presentation is made, and the applicant that there is
no fraud or forgery of the kind described in [section 13(1)i; and

{b) to the applicant that the drawing does not violate any agreement between the applicant and
beneficiary or any other agreement intended by them to be augmented by the letter of credit.

{2) The warranties in subsection {1) are in addition to warranties arising under chapters 3, 4, 7,

and 8 because of the presentation or transfer of documents covered by any of those chapters.

NEW SECTION. Section 15. Remedies. (1} If an issuer wrongfully dishonors or repudiates its

obligation to pay money under a letter of credit before presentation, the beneficiary, successof, or
nominated person presenting on its own behalf may recover from the issuer the amount that is the subject
of the dishonor aor repudiation. If the issuer’s obligation under the letter of credit is not for the payment
of money, the claimant may obtain specific performance or, at the claimant’s election, recover an amount
equal to the value of performance from the issuer. In either case, the claimant may also recover incidental
but not consequential damages. The claimant is not obligated to take action to avoid damages that might
be due from the issuer under this subsection. If, although not obligated to do so, the claimant avoids
damages, the claimant's recovery from the issuer must be reduced by the amount of damages avoided.
islative
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The issuer has the burden of proving the amount of damages avoided. In the case of repudiation the
claimant need not present any document.

(2} If an issuer wrongfully dishonors a draft or demand presented under a letter of credit or honors
a draft or demand in breach of its abligation to the applicant, the applicant may recover damages resulting
from the breach, including incidental but not consequential damages, less any amount saved as a result of
the breach.

(3} | an adviser or nominated person other than a confirmer breaches an obligation under this
chapter or an issuer breaches an obligation not covered in subsection (1) or {2), a person to whom the
obligation is owed may recover damages resulting from the breach, including incidental but not
consequential damages, less any amount saved as a result of the breach. To the extent of the
canfirmation, a confirmer has the liability of an issuer specified in this subsection and subsections {1} and
{2).

(4) An issuer, nominated person, or adviser who is found liable under subsection (1), {2}, or {3}
shall pay interest on the amount owed from the date of wrongful dishonor or other appropriate date.

(b) Reasonable attorney’s fees and other expenses of litigation must be awarded to the prevailing
party in an action in which a remedy is sought under this chapter.

(6) Damages that would otherwise be payable by a party for breach of an obligation under this
chapter may be liquidated by agreement or undertaking, but only in an amount or by a formula that is

reasonable in light of the harm anticipated.

NEW SECTION. Section 16. Transfer of letter of credit. (1) Except as otherwise provided in

[section 17], unless a letter of credit provides that it is transferable, the right of a beneficiary to draw or
otherwise demand performance under a letter of credit may not be transferred.

(2) Even if a letter of credit provides that it is transferable, the issuer may refuse to recognize or
carry out a transfer if:

(a) the transfer would viclate applicable law; or

(b} the transferor or transferee has failed to comply with any requirement stated in the letter of
credit or any other requirement relating to transfer imposed by the issuer which is within the standard

practice referred to in [section 12(5}] or is otherwise reasonable under the circumstances.
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NEW SECTION. Section 17. Transfer by operation of law. {1} A successor of a beneficiary may
caonsent to amendments, sign and present documents, and receive payment or other items of vaiue in the
name of the beneficiary without disclosing its status as a successor.

{2} A successor of a beneficiary may consent to amendments, sign and present documents, and
receive payment or other items of value in its own name as the disclosed successor of the beneficiary.
Except as otherwise provided in subsection (B), an issuer shall recognize a disclosed successor of a
beneficiary as beneficiary in full substitution for its predecessor upon compliance with the requirements for
recognition by the issuer of a transfer of drawing rights by operation of law under the standard practice
referred to in [section 12{5}] or, in the absence of such a practice, compliance with other reasonable
procedures sufficient to protect the issuer.

(3) An issuer is not obliged to determine whether a purported successor is & successor of a
beneficiary or whether the signature of a purported successor is genuine or authorized.

(4) Honor of a purported successor’s apparently complying presentation under subsection (1} or
{2) has the consequences specified in [section 12(9)] even if the purported successor is not the successor
of a beneficiary. Documents signed in the name of the beneficiary or of a disclosed successor by a person
who is neither the beneficiary nor the successor of the beneficiary are forged documents for the purposes
of [section 13].

(5] An issuer whase rights of reimbursement are not covered by subsection (4) or substantially
similar law and any confirmer or nominated person may decline to recognize a presentation under
subsection {2).

(6) A beneficiary whose name is changed after the issuance of a letter of credit has the same rights

and obligations as a successor of a beneficiary under this section.

NEW SECTION. Section 18. Assignment of proceeds. (1} {a) In this section, "proceeds of a letter
of credit" means the cash, check, accepted draft, or other item of value paid or delivered upan honor or
giving of value by the issuer or any nominated person under the letter of credit.

{b) The term does not include a beneficiary’s drawing rights or documents presented by the
beneficiary.

{2} A beneficiary may assign its right to part or all of the proceeds of a letter of credit. The

beneficiary may do so before presentation as a present assignment of its right to receive proceeds
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contingent upon its compliance with the terms and conditions of the letter of credit.

{3} An issuer or nominated person need not recognize an assignment of proceeds of a letter of
credit until it consents to the assignment.

{4) An issuer or nominated person has no obligation to give or withhold its consent to an
assignment of proceeds of a letter of credit, but consent may not be unreasonably withheld if the assignee
possesses and exhibits the letter of credit and presentation of the letter of credit is a condition to honor.

(5) Rights of a transferee heneficiary or nominated person are independent of the beneficiary’s
assignment of the proceeds of a letter of credit and are superior to the assignee’s right to the proceeds.

{B) Neither the rights recognized by this section between an assignee and an issuer, transferee
beneficiary, or nominated person nor the issuer’s or nominated person’s payment of proceeds to an
assignee or a third person affect the rights between the assignee and any person other than the issuer,
transferee beneficiary, or nominated person. The mode of creating and perfecting a security interest in or
granting an assignment of a beneficiary’s rights to proceeds is governed by chapter 2 or other law, Against
persons other than the issuer, transferee beneficiary, or nominated person, the rights and obligations arising
upon the creation of a security interest or other assignment of a beneficiary’s right to proceeds and its

perfection are governed by chapter 9 or other law.

NEW SECTION. Section 19. Statute of limitations. An action to enforce a right or obligation

arising under this chapter must be commenced within 1 year after the expiration date of the relevant letter
of credit or 1 year after the cause of action accrues, whichever occurs later. A cause of action accrues

when the breach occurs, regardless of the aggrieved party’'s lack of knowledge of the breach.

NEW SECTION. Section 20. Choice of law and forum. {1) The liability of an issuer, nominated
person, or adviser for action or omission is governed by the law of the jurisdiction chosen by an agreement
in the form of a record signed or otherwise authenticated by the affected parties in the manner provided
in [section 8] or by a provision in the person’s letter of credit, confirmation, or other undertaking. The
jurisdiction whose law is chosen need not bear any relation to the transaction.

{2) Unless subsection (1) applies, the liability of an issuer, nominated person, or adviser for action
or omission is governed by the law of the jurisdiction in which the person is located. The person is

considered to be located at the address indicated in the person’s undertaking. If more than one address
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is indicated, the person is considered to be iocated at the address from which the person’s undertaking was
issued. For the purpose of jurisdiction, choice of law, and recognition of interbranch letters of credit, but
not enforcement of a judgment, all branches of a bank are considered separate juridical entities and a bank
is cansidered to be located at the place where its relevant branch is considered to be located under this
subsection.

(3} (a} Except as otﬁerwise provided in this subsection, the liability of an issuer, nominated person,
or adviser is governed by any rules of custom or practice, such as the Uniform Customs and Practice for
Documentary Credits, to which the letter of credit, confirmation, or other undertaking is expressly made
subject.

{b) The rules of custom and practice govern except to the extent of any conflict with the
nonvariable provisions specified in {section 7(3}] if:

{i) this chapter would govern the liability of an issuer, nominated person, or adviser under
subsection (1} or {2);

{ii) the relevant undertaking incorporates rules of custom or practice; and

(iii} there is conflict between this chapter and thase rules as applied to that undertaking,

(4} If there is conflict between this chapter and chapter 3, 4, 4A, or 9, this chapter governs.

{5) The forum for settling disputes arising out of an undertaking within this chapter may be chosen
in the manner and with the binding effect that governing law may be chosen in accordance with subsection

(1.

NEW SECTION. Section 21. Subrogation of issuer, applicant, and nominated person. (1) An

issuer that honaors ‘a beneficiary’'s presentation is subrogated to the rights of the beneficiary to the same
extent as if the issuer were a secondary obligor of the underlying obligation owed to the beneficiary and
of the applicant to the same extent as if the issuer were the secondary obligor of the underlying obligation
owed to the applicant. |

(2) An applicant that reimburses an issuer is subrogated to the rights of the issuer against any
heneficiary, presenter, or nominated person to the same extent as if the applicant were the secondary
obligor of the obligations owed to the issuer and has the rights of subrogation of the issuer to the rights
of the beneficiary stated in subsection (1).

(3) A nominated person who pays aor gives value against a draft or demand presented under a letter
%eeislarive
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of credit is subrogated to the rights of;

(a) the issuer against the applicant to the same extent as if the nominated person were a secandary
obligor of the obligation owed to the issuer by the applicant;

(b) the beneficiary to the same extent as if the nominated person were a secondary obligor of the
underlying obligation owed to the beneficiary; and

(c) the applicant to same extent as if the nominated person were a secondary obligor of the
underlying obligation owed to the applicant.

{4} Notwithstanding any agreement or term to the contrary, the rights of subrogation stated in
subsections (1) and (2) do not arise until the issuer honors the letter of credit or otherwise pays and the
rights in subsection {3} do not arise until the nominated person pays or otherwise gives value. Until then,
the issuer, nominated person, and the applicant do not derive under this section present or prospective

rights forming the basis of a claim, defense, or excuse.

NEW SECTION. Section 22. Definitions. (1) In this chapter:

(a) "Adverse claim” means a claim that a ctaimant has a property interest in a financial asset and
that it is a viclation of the rights of the claimant for another person to hold, transfer, or deal with the
financial asset.

(b} “"Bearer form" as applied to a certificated security, means a form in which the security is
payable to the bearer of the security certificate according to its terms but not by reason of an indorsement.

{c) "Broker” means a person defined as a broker or dealer under the federal securities laws, but
without excluding a bank acting in that capacity.

(d) "Certificated security” means a security that is represented by a certificate.

(e} "Clearing corporation” means:

(i} a person that is registered as a "clearing agency" under the federal securities laws;

(i) a federal reserve bank; or

(iii) any other person that provides clearance or settlement services with respect to financial assets
that wouid require it to register as a clearing agency under the federal securities laws but for an exclusion
or exemption from the registration requirefnent, if its activities as a clearing corporation, including
promuigation of rules, are subject to regulation by a federal or state governmental authority.

(f) "Communicate" means to:
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(i} send a signed writing; or

(i} transmit information by any mechanism agreed upon by the persons transmitting and receiving
the information.

(g) "Entitlement holder™ means a person identified in the records of a securities intermediary as the
persen having a security entitlement against the securities intermediary. If a person acquires a security
entitiement by virtue of [section 61(2)(b) or (2)(c}], that person is the entitlement holder.

{h} "Entittement order” means a notification communicated to a securities intermediary directing
transfer or redemption of a financial asset to which the entitlement holder has a security entitlement.

{i} (i) "Financial asset,"” except as otherwise provided in [section 23], means:

(A) a security;

{B} an abligation of a person or a share, participation, or other interest in a person or in property
or an enterprise of a person, which is, or is of a type, dealt in or traded on financial markets, or which is
recognized in any area in which it is issued or dealt in as a medium for investment; or

{C) any property that is held by a securities intermediary for another person in a securities account
if the securities intermediary has expressly agreed with the other person that the property is to be treated
as a financial asset under this chapter.

(i) As context requires, the term means either the interest itself or the means by which a person’s
claim to it is evidenced, including a certificated or uncertificated security, a security certificate, or a security
entitlement.

(i) "Good faith,” for purposes of the obligation of good faith in the performance or enforcement of

contracts or duties within this chapter, means honesty in fact and the observance of reasonable commercial

. standards of fair dealing.

(k) "Indorsement” means a signature that alone or accompanied by other words is made on a
security certificate in registered form or on a separate document for the purpose of assigning, transferring,
or redeeming the security or granting a power to assign, transfer, or redeem it.

() "Instruction” means a notification communicated to the issuer of an uncertificated security
which directs that the transfer of the security be registered or that the security be redeemed.

{m) "Registered form," as applied to a certificated security, means a form in which:

(i) the security certificate specifies a persan entitled to the security; and

(ii} a transfer of the security may be registered upon books maintained for that purpose by or on
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behalf of the issuer, or the security certificate so states.

{n) "Securities intermediary" means:

{iy a clearing corporation; or

(i) a person, including a bank or broker, that in the ordinary course:of its business maintains
securities accounts for others and is acting in that capacity.

(0} "Security," except as otherwise provided in {section 23], means an obligation of an issuer or
a share, participation, or other interest in an issuer or in property or an enterprise of an issuer:

(i) which is represented by a security certificate in bearer or registered form, or the transfer of which
may be regisiered upon books maintained for that purpose by or on behaif of the issuer;

(ii) which is one of a class or series or by its terms is divisible into a class or series of shares,
participations, interests, or obiigations; and

(iti) which:

(A} is, or is of a type, dealt in or traded on securities exchanges or securities markets; or

(B) is a medium for investment and by its terms expressly provides that it is a security governed
by this chapter.

(p) "Security certificate” means a certificate representing a security.

(q) "Security entitlement” means the rights and property interest of an entitlement holder with
raspect to a financial asset specified in [sections 61 through 71].

(r} "Uncertificated security" means a security that is not represented by a certificate.

(2} Other definitions applying to this chapter and the sections in which they appear are:

"Appropriate person” [section 27]

“Control” [section 26]

"Delivery"” [section 47]

“Investment company security” {section 23]

“Issuer” [section 37]

"Overissue" [section 48]

"Protected purchaser” [section 49]

"Securities account” [section 61]

{3) In addition, chapter 1 contains general definitions and principles of construction and

interpretation applicable throughout this chapter.
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{4) The characterization of a person, business, or transaction for purposes of this chapter does not
determine the characterization of the person, business, or transaction for purposes of any other iaw,

regulation, or rule.

NEW SECTION. Section 23. Rules for determining whether certain obligations and interests are

securities or financiat assets. {1) A share or similar equity interest issued by a corparation, business trust,
joint stock company, or similar entity is a security,

{2) An"investment company security” is a security. "Investment company security” means a share
or similar equity interest issued by an entity that is registered as an investment company under the federal
investment company laws, an interest in a unit investment trust that is so registered, or a face-amount
certificate issued by a face-amount certificate company that is so registered. Investment company security
does not include an insurance policy or endowment policy or annuity contract issued by an insurance
company.

(3} Aninterest in a partnership or limited liahility company is not a security unless it is dealt in or
traded on securities exchanges or in securities markets, its terms expressly provide that it is a security
governed by this chapter, or it is an investment company security. However, an interest in a partnership
or limited liability company is a financial asset if it is held in a securities account.

(4) A writing that is a security certificate is governed by this chapter and not by chapter 3, even
though it also meets the requirements of that chapter. However, a negotiable instrument governed by
chapter 3 is a financial asset if it is held in a securities account.

() An option or similar obligation issued by a clearing corporation to its participants is not a
security, but is a financial asset.

{6) A commodity contract, as defined in [section 76], is not a security or a financial asset.

NEW SECTION. Section 24. Acquisition of security or financial asset or interest therein. (1) A

person acquires a security or an interest therein, under this chapter, if:
{a) the person is a purchaser to whom a security is delivered pursuant to [section 47}; or
(b} the person acquires a security entitiement to the security pursuant to [section 61].
(2) A person acquires a financial asset, other than a security, or an interest therein, under this

chapter, if the person acquires a security entitlement to the financial asset.
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(3) A person who acquires a security entitlement to a security or other financial asset has the rights
specified in {sections 61 through 71], but is a purchaser of any security, security entittement, or other
financial asset held by the securities intermediary only to the extent provided in [section 83].

(4) Unless the context shows that a different meaning is intended, a person who is required by
other law, reguiation, rule, or agreement to transfer, deliver, present, surrender, exchange, or otherwise
put in the possession of another person a security or financial asset satisfies that requirement by causing

the other person to acquire an interest in the security or financial asset pursuant to subsection {1} or (2).

NEW SECTION, Section 25. Notice of adverse claim. {1) A person has notice of an adverse claim

(a) the person knows of the adverse claim;

{b} the person is aware of facts sufficient to indicate that there is a significant probability that the
adverse claim exists and deliberately aveids information that would establish the existence of the adverse
claim; ar

(c) the person has a duty, imposed by statute or reguiation, to investigate whether an adverse

- claim exists, and the investigation so required would establish the existence of the adverse claim.

(2) Having knowledge that a financial asset or interest therein is or has been transferred by a
representative imposes no duty of inquiry into the rightfulness of a transaction and is not notice of an
adverse claim. However, a person who knows that a representative has transferred a financial asset or
interest therein in a transaction that is, or whose proceeds are being used, for the individual benefit of the
representative or otherwise in breach of duty has notice of an adverse claim.

(3) Aﬁ act or event that creates a right to immediate performance of the principal obligation
represented by a security certificate or sets a date on or after which the certificate is to be presented or
surrendered for redemption or exchange does not itself constitute notice of an adverse claim except in the
case of a transfer more than:

(a) 1 year after a date set for presentment or surrender for redemption or exchange; or

(b) 6 months after a date set for payment of money against presentation or surrender of the
certificate, if money was available for payment on that date.

(4) A purchaser of a certificated security has notice of an adverse claim if the security certificate:

(a}) whether in bearer or registered form, has been indorsed "for collection" or "for surrender” or
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for some other purpose not involving transfer; or
{b) is in bearer form and has on it an unambiguous statement that it is the property of a person
other than the transferor, but the mere writing of a name on the certificate is not such a statement.

(5] Filing of a financing statement under chapter 9 is not notice of an adverse claim to a financial

asset.

NEW SECTION. Section 26. Control. (1} A purchaser has "control” of a certificated security in
bearer form if the certificated security is delivered to the purchaser.

(2} A purchaser has "contral” of a certificated security in registered form if the certificated security
is delivered to the purchaser and:

{a} the certificate is indorsed to the purchaser or in blank by an effective indorsement; or

{b} the certificate is registered in the name of the purchaser, upon original issue or registration of
transfer by the issuer.

{3) A purchaser has "control” of an uncertificated security if:

{a) the uncertificated security is delivered to the purchaser; or

{b) the issuer has agreed that it wiill comply with instructions originated by the purchaser without
further consent by the registered owner.

(4) A purchaser has "control” of a security entitlement if:

{a) the purchaser becomes the entitlement holder; or

(b} the securities intermediary has agreed that it will comply with entitlement orders originated by
the purchaser without further consent by the entitlement holder.

() If an interest in a security entitlement is granted by the entitiement hotder to the entitlement
holder's own securities intermediary, the securities intermediary has control.

{6) A purchaser who has satisfied the requirements of subsection {3)(b} or (4)(b) has control even
if the registered owner in the case of subsection (3){b) or the entitlement holider in the case of subsection
{4)(b) retains the right to make substitutions for the uncertificated security or security entitiement, to
originate instructions or entitlement orders to the issuer or securities intermediary, or otherwise to deal with
the uncertificated security or security entitlement.

{7) An issuer or a securities intermediary may not enter into an agreement of the kind described

in subsection (3)(b) or (4){(b) without the consent of the registered owner or entitlement holder, but an
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issuer or a securities intermediary is not required to enter into such an agreement even though the
registered owner or entitlement holder so directs. An issuer or securities intermediary that has entered into
such an agreement is not required to confirm the existence of the agreement to another party unless

requested to do so by the registered owner or entitlement holder.

NEW SECTION. Section 27. Whether indorsement, instruction, or entitlement order is effective.

{1) "Appropriate person” means:

(a}) with respect to an indarsement, the person specified by a security certificate or by an effective
special indorsement to be entitled to the security;

(b) with respect to an instruction, the registered owner of an uncertificated security;

{c) with respect to an entitlement order, the entitlement holder;

(d) if the person designated in subsection (1){a), {1)(b), or {1}(c) is deceased, the designated
person’s successor taking under other law or the designated person’s personal representative acting for
the estate of the decedent; or

{e) if the person designated in subsection (1}{a), (1){b), or {1){c) lacks capacity, the designated
person’s guardian, conservator, or other similar representative who has power under other faw to transfer
the security or financial asset.

{2} Anindorsement, instruction, or entitlement order is effective if:

{a) it is made by the appropriate person;

{b) it is made by a person who has power under the law of agency to transfer the security or
financial asset on behalf of the appropriate person, including, in the case of an instruction or entitlement
order, a person who has control under [section 26{3}(b) or {4)}{b}]; or

{c) the appropriate person has ratified it or is otherwise precluded from asserting its ineffectiveness.

(3} An indorsement, instruction, or entitiement order made by a representative is effective even

(a) the representative has failed to comply with a controlling instrument or with the law of the state
having jurisdiction of the representative relationship, including any law requiring the representative to obtain
court approval of the transaction; or

{b) the representative’s action in making the indorsement, instruction, or entitlement order or using

the proceeds of the transaction is otherwise a breach of duty.
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(4) It a security is registered in the name of or specially indorsed to a person described as a
representative, or if a securities account is maintained in the name of a person described as a
representative, an indersement, instruction, or entitlement order made by the person is effective even
though the person is no longer serving in the described capacity.

(5) Effectiveness of an indorsement, instruction, or entitlement order is determined as of the date
the indorsement, instruction, or entitlement order is made, and an indorsement, instruction, or entitlement

order does not become ineffective by reason of any later change of circumstances.

NEW SECTION. Section 2B. Warranties in direct holding. (1) A person who transfers a certificated
security to a purchaser for value warrants to the purchaser, and an indorser, if the transfer is by
indorsement, warrants to any subsequent purchaser that:

(a) the certificate is genuine and has not been materially altered;

(b} the transferor or indorser does not know of any fact that might impair the validity of the
security;

{c) there is no adverse claim to the security;

(d} the transfer does not violate any restriction on transfer;

{e) if the transfer is by indorsement, the indorsement is made by an appropriate person, or if the
indorsement is by an agent, the agent has actual authority to act on behalf of the appropriate person; and

(f} the transfer is otherwise effective and rightful.

{2) A person who criginates an instruction for registration of transfer of an uncertificated security
to a purchaser for value warrants to the purchaser that:

(a) the instruction is made by an appropriate person, or if ther instruction is by an agent, the agent
has actual authority to act on behalf of the appropriate person;

(b} the security is valid;

{c) there is no adverse claim to the security; and

(d) at the time the instruction is presented to the issuer:

{i}y the purchaser will be entitled to the registration of transfer;

{ii} the transfer will be registered by the issuer free from all liens, security interasts, restrictions, and
claims other than those specified in the instruction;

{iii) the transfer will not violate any restriction on transfer; and
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{iv} the requested transfer will otherwise be effective and rightful.

{3) A person who transfers an uncertificated security to a purchaser for value and does not
originate an instruction in connection with the transfer warrants that:

{a) the uncertificated security is valid;

{b} there is no adverse claim to the security;

(c) the transfer does not violate any restriction on transfer; and

{d) the transfer is otherwise effective and rightful.

{4) A person who indorses a security certificate warrants to the issuer that:

{a) there is no adverse claim to the security; and

(b} the indorsement is effective.

{5) A person who originates an instruction for registration of transfer of an uncertificated security
warrants to the issuer that:

{a) the instruction is effective; and

(b} at the time the instruction is presented to the issuer the purchaser will be entitled to the
registration of transfer.

{6} A person who presents a certificated security for registration of transfer or for payment or
exchange warrants to the issuer that the persan is entitled to the registration, payment, or exchange, but
a purchaser for value and without notice of adverse claims to whom transfer is registered warrants only
that the person has no knowledge of any unauthorized signature in a nacessary indorsement.

(7} If a person acts as agent of another in delivering a certificated security to a purchaser, the
identity of the principal was known to the person to whom the certificate was delivered, and the certificate
delivered by the agent was received by the agent from the principal or received by the agent from another
person at the direction of the principal, the person delivering the security certificate warrants only that the
delivering person has authority 1o act for the principal and does not know of any adverse cltaim to the
certificated security.

(8) A secured party who redelivers a security certificate received, or after payment and on order
of the debtor delivers the security certificate to another person, makes only the warranties of an agent
under subsection (7).

(9) Except as otherwise provided in subsection {7), a broker acting for a customer makes to the

issuer and a purchaser the warranties provided in subsections {1) through (6). A broker that delivers a
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security certificate to its customer, or causes its customer to be registered as the owner of an uncertificated
security, makes to the customer the warranties provided in subsection (1} or {2) and has the rights and
privileges of a purchaser under this section. The warranties of and in favor of the broker acting as an agent

are in addition to appticable warranties given by and in favor of the customer.

NEW SECTION. Section 29. Warranties in indirect holding. (1) A person who originates an

entitlement order to a securities intermediary warrants to the securities intermediary that:

(a) the entitlement order is made by an appropriate person, or if the entitiement order is by an
agent, the agent has actual authority to act on behalf of the appropriate person; and

(b} there is no adverse claim to the security entitlement.

{2) A person who delivers a security certificate to a securities intermediary for credit to a securities
account or originates an instruction with respect to an uncertificated security directing that the
uncertificated security be credited to a securities account makes to the securities intermediary the
warranties specified in [section 28(1) or (2)].

{3} If a securities intermediary delivers a security certificate to its entitlement holder or causes its
ehtitiement holder to be registered as the owner of an uncertificated security, the securities intermediary

makes to the entitlement holder the warranties specified in [section 28(1) or (2)].

NEW _SECTION. Section 30. Applicability -- choice of taw. (1) The local law of the issuer’s

jurisdiction, as specified in subsection (4}, governs:

{a) the validity of a security;

{b) the rights and duties of the issuer with respect to registration of transfer;

{c} the effectiveness of registration of transfer by the issuer;

(d) whether the issuer owes any duties to an adverse claimant to a security; and

(e} whether an adverse claim can be asserted against a persan to whom transfer of a certificated
or uncertificated security is registered or a person whe obtains control of an uncertificated security.

(2) The local law of the securities intermediary’s jurisdiction, as specified in subsection (5),
governs:

(a) acquisition of a security entitlement from the securities intermediary;

{b) the rights and duties of the securities intermediary and entitlement holder arising out of a

{ Legislative
ervices - .
N\Pjvlsion 25 HB 426



55th Legislature HB0426.02

QO W W ~N R W N -

U U U Gy
o 0 N ;AW N =

20
21
22
23
24
25
26
27
28
29
30

security entitiement;

{c) whether the securities intermediary owes any duties to an adverse claimant to a security
entitlement; and

{d) whether an adverse claim can be asserted against a person who acquires a security entitlement
from the securities intermediary or a person who purchases a security entitlement or interest therein from
an entitlement holder,

(3) The local law of the jurisdiction in which a rsecurity certificate is located at the time of delivery
governs whether an adverse claim can be asserted against a person to whom the security certificate is
delivered.

(4) "lIssuer’s jurisdiction™ means the jurisdiction under which the issuer of the security is organized
or, if permitted by the law of that jurisdiction, the law of another jurisdiction specified by the issuer. An
issuer organized under the law of this state may specify the law of another jurisdiction as the law governing
the matters specified in subsections (1){b) through (1}{e).

{5} The following rules determine a "securities intermediary’s jurisdiction” for purposes of this
section:

(a} If an agreement between the securities intermediary and its entitlement holder specifies that
it is governed by the law of a particular jurisdiction, that jurisdiction is the securities intermediary’s
jurisdiction,

{b) If an agreement between the securities intermediary and its entitiement holder does not specify
the governing law as provided in subsection (b){a), but expressly specifies that the securities account is
maintained at an office in a particular jurisdiction, that jurisdiction is the securities intermediary’s
jurisdiction.

{(c} If an agreement between the securities intermediary and its entitlement holder does not spécify
a jurisdiction as provided in subsection (5)(al or (5){b}, the securities intermediary’s jurisdiction is the
jurisdiction in which is located the office identified in an account statement as the office serving the
entitlement holder’s account.

{d) 1t an agreement between the securities intermediary and its entitlement holder does not specify
a jurisdiction as provided in subsection {5)(a) or (5){b} and an account statement does not identify an office
serving the entitlement holder’s account as provided in subsection (5)(c), the securities intermediary’s

jurisdiction is the jurisdiction in which is located the chief executive office of the securities intermediary.
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(6) A securities intermediary’s jurisdiction is not determined by the physical location of certificates
representing financial assets, or by the jurisdiction in which is organized the issuer of the financial asset
with respect to which an entitlement holder has a security entitlement, or by the location of facilities for

data processing or other recordkeeping concerning the account.

NEW SECTION. Section 31. Clearing corporation rules. A rule adopted by a clearing corporation
governing rights and obligations among the clearing corporation and its participants in the clearing
corporation is effective even if tha rule conflicts with this chapter and affects another party who does not

consent to the ruie.

NEW SECTION. Section 32, Creditor’s legal process. {1) The interest of a debtor in a certificated
security may be reached by a creditor only by actuat seizure of the security certificate by the officer making
the attachment or levy, except as otherwise provided in subsection (4). However, a certificated security
for which the certificate has been surrendered to the issuer may be reached by a creditor by legal process
upon the issuer.

(2) The interest of a debtor in an uncertificated security may be reached by a creditor only by legal
process upon the issuer at its chief executive office in the United States, except as otherwise provided in
subsection (4). |

(3) The interest of a debtor in a security entitlement may be reached by a creditor only by legal
process upon the securities intermediary with whom the debtor’s securities account is maintained, except
as otherwise provided in subsection {4).

{4) The interest of a debtor in a certificated security for which the certificate is in the possession
of a secured party, or in an uncertificated security registered in the name of a secured party, or a security
entitlement maintained in the name of a secured party, may be reached by a creditor by legal process upon
the secured party.

(5) A creditor whose debtor is the owner of a certificated security, uncertificated security, or
security entitlement is entitled to aid from a court of competent jurisdiction, by injunction or otherwise, in
reaching the certificated security, uncertificated security, or security entitlement or in satisfying the claim
by means allowed at law or in equity in regard to property that cannot readily he reached by other legal
process.
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NEW SECTION. Section 33. Statute of frauds inapplicable. A contract or modification of a
contract for the sale or purchase of a security is enforceable whether or not there is a writing signed or
record authenticated by a party against whom enforcement is sought, even if the contract or madification

is not capable of performance within 1 year of its making.

NEW SECTION. Section 34. Evidentiary rules concerning certificated securities. The following

rules apply in an action on a certificated security against the issuer:

(1) Unless specifically denied in the pleadings, each signature on a security certificate or in a
necessary indorsement is admitted.

{2) If the effectiveness of a signature is put in issue, the burden of establishing effectiveness is on
the party claiming under the signature, but the signature is presumed to be genuine or authorized.

{3) If signatures on a security certificate are admitted or established, production of the certificate

entities a holder to recover on it unless the defendant establishes a defense or a defect going to the validity

-of the security.

{4) if itis shown that a defense or defect exists, the plaintiff has the burden of establishing that
the plaintiff or some person under whom the plaintiff claims is a person against whom the defense or defect

cannot be asserted.

NEW SECTION. Section 35. Securities intermediary and others not liable to adverse claimant. A
securities intermediary that has transferred a financial asset pursuant to an effective entitlement order, or
a broker or other agent or bailee that has dealt with a financial asset at the direction of its customer or
principal, is not liable to a person having an adverse claim to the financial asset, unless the securities
intermediary, or broker or other agent or bailee:

(1} took the action after it had been served with an injunction, restraining order, or other legal
process enjoining it from doing so, issued by a court of competent jurisdiction, and had a reasonable
opportunity to act on the injunction, restraining order, or other legal process;

(2) acted in collusion with the wrongdoer in violating the rights of the adverse claimant; or

{3} inthe case of a security certificate that has been stolen, acted with natice of the adverse claim.

NEW_SECTION. Section 36. Securities intermediary as purchaser for value. A securities
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intermediary that receives a financial asset and establishes a security entittement to the financial asset in
favor of an entitlement holder is a purchaser for value of the financial asset. A securities intermediary that
acquires a security entitlement to a financial asset from another securities intermediary acquires the security
entitlement for value if the securities intermediary acquiring the security entitlement establishes a security

entitlement to the financial asset in favor of an entitiement holder.

NEW SECTION. Section 37. Issuer. (1) With respect to an obligation on or a defense to a

security, an "issuer" includes a person that:

(a) places or authorizes the placing of its name on a security certificate, other than as
authenticating trustee, registrar, transfer agent, or the like, to evidence a share, participation, or other
interest in its property or in an enterprise, or to evidence its duty to perform an obligation represented by
the certificate;

{b) creates a share, participation, or other interest in its property or in an enterprise, or undertakes
an ohligation, that is an uncertificated security;

{c) directly or indirectly creates a fractional interest in its rights or property, if the fractional interest
is represented by a security certificate; or

(d) becomes responsible for, or in place of, another person described as an issuer in this section.

{2) With respect to an obligation on or defense to a security, a guarantor is an issuer to the extent
of its guaranty, whether or not its obligation is noted on a security certificate.

(3) With respect to a registration of a transfer, issuer means a person on whose behalf transfer

books are maintained.

NEW SECTION. Section 38. Issuer's responsibility and defenses -- notice of defect or defense.

(1) Even against a purchaser for value and without notice, the terms of a certificated security include terms
stated on the certificate and terms made part of the security by reference gn the certificate to another
instrument, indenture, or document or to a constitution, statute, ordinance, rule, regulation, order, or the
like, to the extent the terms referred to do not conflict with terms stated on the certificate. A reference
under this subsection does not of itself charge a purchaser for value with notice of a defect going to the
validity of the security, even if the certificate expressly states that a person accepting it admits notice. The

terms of an uncertificated security include those stated in any instrument, indenture, or dacument ar in a
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constitution, statute, ordinance, rule, regulation, order, or the like, pursuant to which the security is issued.

(2) The following rules apply if an issuer asserts that a security is not valid:

(al A security other than one issued by a government or governmental subdivision, agency, or
instrumentality, even though issued with a defect going to its validity, is valid in the hands of a purchaser
for value and without notice of the particular defect unless the defect involves a violation of a constitutional
provision. In that case, the security is valid in the hands of a purchaser for value and without notice of the
defect, other than one who takes by original issue.

{b) Subsection {2}(a) applies to an issuer that is a government or governmental subdivision, agency,
or instrumentality only if there has been substantial compliance with the legal requirements governing the
issue or the issuer has received a substantial consideration for the issue as a whale or for the particular
security and a stated purpose of the issue is one for which the issuer has power to barrow money or issue
the security.

(3) Except as otherwise provided in [section 41}, lack of genuineness of a certificated security is
a complete defense, even against a purchaser for value and without notice.

(4) All other defenses of the issuer of a security, including nondelivery and conditional delivery of
a certificated security, are ineffective against a purchaser for value who has taken the certificated security
without notice of the particular defense.

() This section does not affect the right of a party to cancel a contract for a security "when, as
and if issued” or "when distributed” in the event of a material change in the character of the security that
is the subject of the contract or in the plan or arrangement pursuant to which the security is to be issued
or distributed.

(6) If a security is held by a securities intermediary against whom an entitiement holder has a
security entittement with respect to the security, the issuer may not assert any defense that the issuer

could not assert if the entitlement holder held the security directly.

NEW SECTION. Section 38. Staleness as notice of defect or defense. After an act or event, other
than a call that has been revoked, creating a right to immediate performance of the principal obligation
represented by a certificated security or setting a date on or after which the security is to be presented or
surrendered for redemption or exchange, a purchaser is charged with notice of any defect in its issue or

defense of the issuer, if the act or event:
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(1) requires the payment of money, the delivery of a certificated security, the registration of
transfer of an uncertificated security, or any of them on presentation or surrender of the security certificate,
the money or security is available on the date set for payment or exchange, and the purchaser takes the
security more than one year after that date; or

(2) is not covered by subsection (1) and the purchaser takes the security more than 2 years after

the date set for surrender or presentation or the date on which performance became due.

NEW SECTION. Section 40. Effect of issuer’s restriction on transfer. A restriction on transfer of
a security imposed by the issuer, even if otherwise Iéwful, is ineffective against a person without
knowledge of the restriction unless:

(1) the security is certificated and the restriction is noted conspicuously on the security certificate;
or

(2) the security is uncertificated and the registered owner has been notified of the restriction.

NEW SECTION. Section 41. Effect of unauthorized signature on security certificate. An
unauthorized signature placed on a security certificate before or in the course of issue is ineffective, but
the signature is effective in favor of a purchaser for value of the certificated security if the puréhaser is
without notice of the fack of authority and the signing has been done by:

{1} an authenticating trustee, registrar, transfer agent, or other person entrusted by the issuer with
the signing of the security certificate or of similar security certificates, or the immediate preparation for
signing of any of them; or

{2} an employee of the issuer, or of any of the persons listed in subsection (1), entrusted with

responsible handling of the security certificate.

NEW SECTION. Section 42. Completion of alteration of security certificate. (1) If a security

certificate contains the signatures necessary to its issue or transfer but is incomplete in any other respect:
{a) any person may complete it by filling in the blanks as authorized; and
{b) even if the blanks are incorrectly filled in, the security certificate as completed is enforceable
by a purchaser who took it for value and without notice of the incorrectness.

{2) A complete security certificate that has been improperly altered, even if fraudulently, remains
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enforceable, but only according to its original terms.

NEW SECTION. Section 43. Rights and duties of issuer with respect to registered owners. (1)

Before due presentment for registration of transfer of a certificated security in registered form or of an
instruction requesting registration of transfer of an uncertificated security, the issuer or indenture trustee
may treat the registered owner as the person exclusively entitled to vote, receive notifications, and
otherwise exercise all the rights and powers of an owner.

(2} This chapter does not affect the liability of the registered owner of a security for a call,

assessment, or the like.

NEW SECTION. Section 44. Effect of signature of authenticating trustee, registrar, or transfer

agent. {1} A person signing a security certificate as authenticating trustee, registrar, transfer agent, or the
like, warrants to a purchaser for value of the certificated security, if the purchaser is without notice of a
particular defect, that:

(a) the certificate is genuine;

{b) the person’s own participation in the issue of the security is within the person’s capacity and
within the scope of the authority received by the person from the issuer; and

(c) the person has reasonable grounds to believe that the certificated security is in the form and
within the amount the issuer is authorized to issue.

(2) Unless otherwise agreed, a person signing under subsection (1) does not assume responsibility

for the validity of the security in other respects.
NEW SECTION. Section 45. Issuer’s lien. A lien in favor of an issuer upon a certificated security

is valid against a purchaser only if the right of the issuer to the lien is noted conspicuously on the security

certificate.

NEW SECTION. Section 46. QOverissue. (1) In this section, "overissue"” means the issue of

securities in excess of the amount the issuer has corporate power to issue, but an overissue does not occur

it appropriate action has cured the overissue.

(2) Except as otherwise provided in subsections (3} and {4}, the provisions of this chapter which
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validate a security or compel its issue or reissue do not apply to the extent that validation, issue, or reissue
would result in overissue.

(3) It an identical security not constituting an overissue is reasonably available for purchase, a
person entitled to issue or validation may compel the issuer to purchase the security and deliver it if
certificated or register its transfer if uncertificated, against surrender of any security certificate the persan
hoids.

{4) if a security is not reasonably available for purchase, a person entitled to issue or validation may
recover from the issuer the price the person or the last purchaser for value paid for it with interest from the

date of the person’s demand.

NEW SECTION. Section 47. Delivery. (1} Delivery of a certificated security to a purchaser occurs
when:

(a) the purchaser acquires possession of the security certificate;

(b} another person, other than a securities intermediary, either acquires possession of the security
certificate on behalf of the purchaser or, having previously acquired possession of the certificate,
acknowledges that it holds for the purchaser; or

{c) a securities intermediary acting on behalf of the purchaser acquires possession of the security
certificate, only if the certificate is in registered form and has been specially indorsed to the purchaser by
an effective indorsement.

{2} Delivery of an uncertificated security to a purchaser accurs when:

{a) the issuer registers the purchaser as the registered owner, upon original issue or registration of
transfer; or

(b) another person, other than a securities intermediary, either becomes the registered owner of the
uncertificated security on behalf of the purchaser or, having previously become the registered owner,

acknowledges that it holds for the purchaser.

NEW SECTION. Section 48. Rights of purchaser. (1) Except as otherwise provided in subsections
{2} and {3}, upon delivery of a certificated or uncertificated security to a purchaser, the purchaser acquires
all rights in the security that the transferor had or had power to transfer,

{2) A purchaser of a limited interest acquires rights only to the extent of the interest purchased.
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(3) A purchaser of a certificated security who as a previous holder had notice of an adverse claim

does not improve its position by taking from a protected purchaser.

NEW SECTION. Section 49. Protected purchaser. (1) "Protected purchaser” means a purchaser

of a certificated or uncertificated security, or of an interest therein, who:
{a) gives value;
(b) does not have notice of any adverse claim to the security; and
{(c} obtains control of the certificated ar uncertificated security.
{2) In addition to acquiring the rights of a purchaser, a protected purchaser also acquires its interest

in the security free of any adverse claim.

NEW SECTION. Section 50. Indorsement. (1) An indorsement may be in blank or special. An
indorsement in blank includes an indorsement to bearer. A special indorsement specifies to whom a
security is to be transferred or who has power to transfer it. A holder may convert a blank indorsement
to a special indorsement.

(2} Anindorsement purporting to be only of part of a security certificate representing units intended
by the issuer to be separately transferable is effective to the extent of the indorsement.

(3) Anindorsement, whether special or in blank, does not constitute a transfer until delivery of the
certificate on which it appears or, if the indorsement is on a separate document, until delivery of both the
document and- the certificate.

{4) If a security certificate in registered form has been delivered to a purchaser without a necessary
indorsement, the purchaser may become a protected purchaser only when the indorsement is supplied.
However, against a transferor, a transfer is complete upon delivery and the purchaser has a specifically
enforceable right to have any necessary indorsement suppiied.

{8) Anindorsement of a security certificate in bearer form may give notice of an adverse claim to
the certificate, but it does not otherwise affect a right to registration that the holder possesses,

{6) Unless otherwise agreed, a person making an indorsement assumes only the obligations

provided in [section 28] and not an obligation that the security will be honored by the issuer.

NEW SECTION. Section 51. Instruction. (1) If an instruction has been originated by an

{L;gisl_ari ve
ervices - -
X Division 34 HB 426



55th Legisiature HB0426.02

W N

2]

o O W o ~N o

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

appropriate person but is incomplete in any other respect, any person may complete it as authorized and
the issuer may rely on it as completed, even though it has been completed incorrectly.
(2) Unless otherwise agreed, a person initiating aninstruction assumes only the obligations imposed

by [section 28] and not an obligation that the security will be honored by the issuer.

NEW SECTION. Section 52. Effect of guaranteeing signature, indorsement, or instruction. (1)

A person who guarantees a signature of an indorser of a security certificate warrants that at the time of
signing:

(a) the signature was genuine;

{b} the signer was an appropriate persan to indorse, or if the signature is by an agent, the agent
had actual authority to act on behalf of the appropriate person; and

{c} the signer had legal capacity to sign.

(2) A person who guarantees a signature of the originator of an instruction warrants that at the
time of signing:

{a) the signature was genuine;

{b) the signer was an appropriate person to ariginate the instruction, or if the signature is by an
agent, the agent had actual authority to act on behalf of the appropriate person, if the person specified in
the instruction as the registered owner was, in fact, the registered owner, as to which fact the signature
guarantor does not make a warranty; and

(c} the signer had legal capacity to sign.

{3) A person who specially guarantees the signature of an originator of an instruction makes the
warranties of a signature guarantor under subsection (2) and alsc warrants that at the time the instruction
is presented to the issuer:

{(a) the person specified in the instruction as the registered owner of the uncertificated security will
be the registered owner; and

{b) the transfer of the uncertificated security requested in the instruction will be registered by the
issuer free from all liens, security interests, restrictions, and claims other than those specified in the
instruction.

{4) A guarantor under subsections (1) and (2) or a special guarantor under subsection (3) does not

otherwise warrant the rightfulness of the transfer.

(\Le islative

ervices - 36 - HB 426
\__Q'[wsmn :



556th Legislature HB0426.02

O W O N O R W N -

W N R RN RN RN NN e aa g el S et S a2
O ®w @ N o m ph W =0 W N W NN =

{5) A person who guarantees an indorsement of a security certificate makes the warranties of a
signature guarantor under subsection (1) and also warrants the rightfulness of the transfer in all respects.

(68) A person who guarantees an instruction requesting the transfer of an uncertificated security
makes the warranties of a special signature guarantor under subsection (3) and also warrants the
rightfulness of the transter in all respects.

(7) An issuer may not require a special guaranty of signature, a guaranty of indorsement, or a
guaranty of instruction as a condition to registration of transfer.

(8) The warranties under this section are made to a person taking or dealing with the security in
reliance on the guaranty, and the guarantor is liable to the person for loss resulting from their breach. An
indorser or originator of an instruction whose signature, indorsement, or instruction has been guaranteed
is liabie to a guarantor for any loss suffered by the guarantor as a result of breach of the warranties of the

guarantor.

NEW SECTION. Section 53. Purchaser’s right to requisites for registration of transfer. Unless

otherwise agreed, the transferor of a security an due demand shall supply the purchaser with proof of
authority to transfer or with any other requisite necessary to obtain registration of the transfer of the
security, but if the transfer is not for value, a transferor need not comply unless the purchaser pays the
necessary expenses. If the transferor fails within a reasonable time to comply with the demand, the

purchaser may reject or rescind the transfer,

NEW SECTION. Section 54. Duty of issuer to register transfer. (1) |f a certificated security in

registered form is presented to an issuer with a request to register transfer or an instruction is presented
to an issuer with a request to register transter of an uncertificated security, the issuer shall register the
trahsfer as requested if:

{a) under the terms of the security the person seeking registration of transfer is eligible to have the
security registered in its name;

(b) the indorsement or instruction is made by the appropriate person or by an agent who has actual
authority to act on behalf of the appropriate person; .

{c) reasonable assurance is given that the indorsement or instruction is genuine and authorized

([section 55]);
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(d) any applicable law relating to the collection of taxes has been complied with;

(e) the transfer does not violate any restriction on transfer imposed by the issuer in accordance
with [section 401;

(f} a demand that the issuer not register transfer has not become effective under [section 58], or
the issuer has complied with [section 56{2}] but no legal process or indemnity bond is abtained as provided
in [section 56{4)]; and

{(g) the transter is in fact rightful or is to a protected purchaser.

(2) If an issuer is under a duty to register a transfer of a security, the issuer is liable to a person
presenting a certificated security or an instruction for registration or to the person’s principal for loss

resulting from unreasonable delay in registration or failure or refusal to register the transfer.

NEW SECTION. Section 55. Assurance that indorsement or instruction is effective. (1) Anissuer
may require the following assurance that each necessary indorsement or each instruction is genuine and
authorized:

{a) in all cases, a guaranty of the signature of the person making an indorsement or originating an
instruction including, in the case of an instruction, reasonable assurance of identity;

{b) if the indorsement is made or the instruction is originated by an agent, appropriate assurance
of actual authority to sign;

{c) if the indorsement is made or the instruction is originated by a fiduciary pursuant to [section
27{1}d} or (1){e)], appropriate evidence of appointment or incumbency;

{d) if there is more than one fiduciary, reasonable assurance that all who are required 10 sign have
done so; and

(e) if the indorsement is made or the instruction is ariginated by a person not covered by another
provision of this subsection, assurance appropriate to the case corresponding as neariy as may be to the
provisions of this subsection,

(2) An issuer may elect to require reasonabie assurance beyond that specified in this section.

{3) In this section:

(a} "Guaranty of the signature” means a guaranty signed by or on behalf of a person reasonably
believed by the issuer to be responsible. An issuer may adopt standards with respect to responsibility if

they are not manifestly unreasonable.
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{b) "Appropriate evidence of appointment or incumbency” means:

(i} in the case of a fiduciary appointed or qualified by a court, a certificate iséued by or under the
direction or supervision of the court or an officer thereof and dated within 60 days before the date of
presentation for transfer; or

(if) in any other case, a copy of a document shawing the appointment or a certificate issued by or
on behalf of a person reasonably believed by an issuer to be responsible or, in the absence of that

document or certificate, other evidence the issuer reasonably considers appropriate.

NEW SECTION. Section 56. Demand that issuer not register transfer. (1)} A person who is an

appropriate person to make an indorsement or originate an instruction may demand that the issuer not
register transfer of a security by communicating to the issuer a notification that identifies the registered
owner and the issue of which the security is a part and provides an address for communications directed
1o the person making the demand. The demand is effective only if it is received by the issuer at a time and
in a manner affording the issuer reasonable opportunity to act on it.

(2) If a certificated security in registered form is presented to an issuer with a request to register
transfer or an instruction is presented to an issuer with a request to register transfer of an uncertificated
security after a demand that the issuer not register transfer has become effective, the issuer shall promptly
communicate to:

(a} the person who initiated the demand at the address provided in the demand; and

{(b) the person who presented the security for registration of transfer or initiated the instriction
requesting registration of transfer a notification stating that:

(i) the certificated security has been presented for registration of transfer or the instruction for
registration of transfer of the uncertificated security has been received;

(i) a demand that the issuer not register transfer had previously been received; and

(iii) the issuer will withhold registration of transfer for a period of time stated in the notification in
order to provide the person who initiated the demand an opportunity to obtain legal process ar an indemnity
bond.

(3) The period described in subsection (2)(b)(iii) may not exceed 30 days after the date of

communication of the notification. A shorter period may be specified by the issuer if it is not manifestly

unreasonable,
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(4) Anissuer is not liable to a person who initiated a demand that the issuer not register transfer
for any loss the person suffers as a result of registration of a transfer pursuant to an effective indorsement
or instruction if the person who initiated the demand does not, within the time stated in the issuer's
communication, either:

{a) obtain an appropriate restraining order, injunction, or other process from a court of competent
jurisdiction enjoining the issuer from registering the transfer; or

(b) file with the issuer an indemnity bond, sufficient in the issuer’s judgment to protect the issuer
and any transfer agent, registrar, or other agent of the issuer involved from any loss it or they may suffer
by refusing to register the transfer.

{5) This section does not relieve an issuer from liability for registering transfer pursuant to an

indorsement or instruction that was not effective.

NEW SECTIQN. Section 57. Wrongful registration. (1) Except as otherwise provided in [section

59], an issuer is liable for wrongful registration of transfer if the issuer has registered a transfer of a security
to a person not entitled to it, and the transfer was registered:

(a) pursuant to an ineffective indorsement or instruction;

(b} after a demand that the issuer not register transfer became effective under [section 56(1)] and
the issuer did not compl\) with {section 56{2)];

{c) after the issuer had been served with an injunction, restraining order, or other legai process
enjoining it from registering the transfer, issued by a court of competent jurisdiction, and the issuer had a
reasonable opportunity to act on the injunction, restraining order, or other legai process; or

{(d} by an issuer acting in collusion with the wrongdoer.

(2) Anissuer thatis liabie for wrongful registration of transfer under subsection (1) on demand shall
provide the persan entitled to the security with a like certificated or uncertificated security, and any
payments or distributions that the person did not receive as a resuit of the wrongful registration. If an
overissue would resuit, the issuer’s liability to provide the person with a like security is governed by
[section 46].

(3) Except as otherwise provided in subsection (1) or in a law relating to the collection of taxes,
an issuer is not liable to an owner or other person suffering loss as a result of the registration of a transfer
of a security if registration was made pursuant to an effective indersement or instruction.
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NEW SECTION. Section 58. Replacement of lost, destroyed, or wrongfully taken security

certificate. (1) If an owner of a certificated security, whether in registered ar bearer form, claims that the
certificate has been lost, destroyed, or wrongfully taken, the issuer shall issue a new certificate if the
owner:

{a) so requests before the issuer has notice that the certificate has been acquired by a protected
purchaser;

{b} tiles with the issuer a sufficient indemnity bond; and

{c) satisfies other reasonable requirements imposed by the issuer.

(2) £, after the issue of a new security certificate, a protected purchaser of the original certificate
presents it for registration of transfer, the issuer shall register the transfer unless an overissue would result.
In that case, the issuer’s liability is governed by [section 46]. In addition to any rights on the indemnity
bond, an issuer may recover the new certificate from a person to whom it was issued or any persaon taking

under that person, except a protected purchaser.

NEW SECTION. Section 59. Obligation to notify issuer of lost, destroyed, or wrongfully taken

security certificate. If a security certificate has been lost, apparently destroyed, or wrongfully taken, and
the owner fails to notify the issuer of that fact within a reasonable time after the owner has notice of it and
the issuer registers a transfer of the security before receiving notification, the owner may not assert against

the issuer a ciaim for registering the transfer under [section 57] or a claim to a new security certificate

under [section 58].

NEW SECTION. Section 60. Authenticating trustee, transfer agent, and registrar. A person acting
as authenticating trustee, transfer agent, registrar, or other agent for an issuer in the registration of a

transfer of its securities, in the issue of new security certificates or uncertificated securities, or in the

~ cancellation of surrendered- security certificates has the same obligation to the holder or owner of a

certificated or uncertificated security with regard to the particular functions performed as the issuer has in

regard to those functions.

NEW SECTION. Section 61. Securities account -- acquisition of security entitlement from securities

intermediary. (1) "Securities account” means an account to which a financial asset is or may be credited
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in accordance with an agreement under which the person maintaining the account undertakes to treat the
person for whom the account is maintained as entitled to exercise the rights that comprise the financial
asset.

(2) Except as otherwise provided in subsections {4) and (5}, a person acquires a security
entitlement if a securities intermediary:

{a) indicates by book entry that a financial asset has been credited to the person’s securities
account;

(b) receives a financial asset from the person or acguires a financial asset for the person and, in
gither case, accepts it for credit to the person’s securities account; or

{c) becomes obligated under other law, regulation, or rule to credit a financial asset to the person’s
securities account.

{3} If a condition of subsection (2} has been met, a person has a security entitlement even though
the securities intermediary does not itself hold the financial asset.

(4} If a securities intermediary holds a financial asset for another person, and the financial asset
is registered in the name of, payable to the order of, or specially indorsed to the other person, and has not
been indorsed to the securities intermediary or in blank, the other person is treated as holding the financial
asset directly rather than as having a security entitlement with respect to the financial asset.

{5) lIssuance of a security is not establishment of a security entitlement.

NEW SECTION. Section 62. Assertion of adverse claim against entittement holder. An action

based aon an adverse claim to a financial asset, whether framed in conversion, replevin, constructive trust,
equitable lien, or other theory, may not be asserted against a person who acquires a security entitlement

under [section 61] for value and without notice of the adverse claim.

NEW SECTION. Section 63. Property interest of entitiement holder in financial asset heid by

securities intermediary. (1) To the extent necessary for a securities intermediary to satisfy all security
entitlements with respect to a particular financial asset, all interests in that financial asset held by the
securities intermediary are held by the securities intermediary for the entitlement holders, are not property
of the securities intermediary, and are not subject to claims of creditors of the securities intermediary,
except as otherwise provided in {section 71].

CLegislative

LSer.vi.ce;s -41 - HB 426
 Djvision )



55th Legislature HB0426.02

{2} An entitlement holder's property interest with respect to a particular financial asset under
subsection {1} is a pro rata property interest in ail interests in that financial asset held by the securities
intermediary, without regard to the time the entitlement holder acquired the security entitlement or the time
the securities intermediary acquired the interest in that financial asset.

{3) An entitlement holder’s property interest with respect to a particular financial asset under
subsection (1} may be enforced against the securities intermediary only by exercise of the entitlement
holder’s rights under [sections 65 through 68].

{4) An entittement holder's property interest with respect to a particular financial asset under
subsection {1) may be enforced against a purchaser of the financial asset or interest therein only if:

(a8) insolvency proceedings have been initiated by or against the securities intermediary;

{b} the securities intermediary does not have sufficient interests in the financial asset to satisfy the
security entitlements of all of its entitlement holders to that financial asset;

{c) the securities intermediary violated its obligations under [section 64] by transferring the financial
asset or interest therein to the purchaser; and

{d) the purchaser is not protected under subsection (6).

{b) The trustee or other liquidator, acting on behalf of all entitlement hoiders having security
entitlements with respect to a particular financial asset, may recover the financial asset, or interest therein,
from the purchaser. [f the trustee ar other liquidator elects not to pursue that right, an entitlement holder
whose security entitlement remains unsatisfied has the right to recover its interest in the financial asset
from the purchaser.

(8) An action based on the entitlement hoider’s property interest with respect to a particular
financial asset under subsection (1}, whether framed in conversion, replevin, constructive trust, equitable
lien, or other theory, may not be asserted against any purchaser of a financial asset or interest therein who
gives value, obtains control, and does not act in collusion with the securities intermediary in violating the

securities intermediary’s obligations under [section 64].

NEW SECTION. Section 64. Duty of securities intermediary to maintain financial asset. (1) A

securities intermediary shall promptly obtain and thereafter maintain a financial asset in a quantity
corresponding to the aggregate of all security entitlements it has established in favor of its entitlement

holders with respect to that financial asset. The securities intermediary may maintain those financial assets
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directly or through ong or more other securities intermediaries.

(2} Except to the extent otherwise agreed by its entitlement holder, a securities intermediary may
not grant any security interests in a financial asset it is obligated to maintain pursuant to subsection {1).

(3) A securities intermédiary satisfies the duty in subsection {1) if:

(a) the securities intermediary acts with respect to the duty as agreed upon by the entitlement
holder and the securities intermediary; or

(b} in the absence of agreement, the securities intermediary exercises due care in accordance with
reasonable commercial standards to obtain and maintain the financial asset.

(4) This section does not apply to a clearing corporation that is itself the obligor of an option or

similar obligation to which its entitlement holders have security entitlements,

NEW SECTION. Section 65. Duty of securities intermediary with respect to payments and

distributions. (1} A securities intermediary shall take action to obtain a payment or distribution made by
the issuer of a financial asset. A securities intermediary satisfies the duty if;

{a) the securities intermediary acts with respect to the duty as agreed upon by the entitlement
holder and the securities intermediary; or

(b} in the absence of agreement, the securities intermediary exercises due care in accardance with
reasonable commercial standards to attempt to obtain the payment or distribution.

{2) A securities intermediary is obligated to its entitlement holder for a payment or distribution
made by the issuer of a financial asset if the payment or distribution is received by the securities

intermediary.

NEW SECTION. Section 66. Duty of securities intermediary to exercise rights as directed by
entitltement holder. A securities intermediary shall exercise rights with respect to a financial asset if
directed to do so by an entitlement holder. A securities intermediary satisfies the duty if:

{1} the securities intermediary acts with respect to the duty as agreed upon by the entitlement
holder and the securities intermediary; or

{2} in the absence of agreement, the securities intermediary either places the entitiement holder
in a position to exercise the rights directly or exercises due care in accordance with reasonable commercial

standards to follow the direction of the entitlement holder.
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NEW SECT-ION. Section 67. Duty of securities intermediary to comply with entitlement order. (1)
A securities intermediary shall comply with an entitlement order if the entitlement order is originated by the
appropriate person, the securities intermediary has had reasonable opportunity to assure itself that the
entitlement order is genuine and authorized, and the securities intermediary has had reasonable opportunity
to comply with the entitle.ment order. A securities intermediary satisfies the duty if:

{a) the securities intermediary acts with respect to the duty as agreed upon by the entitlement
holder and the securities intermediary; or

{b) in the absence of agreement, the securities intermediary exercises due care in accordance with
reasonable commercial standards to comply with the entitlement order.

(2) If a securities intermediary transfers a financial asset pursuant to an ineffective entitlement
arder, the securities intermediary shall reestablish a security entitlement in favor of the person entitied to
it, and pay or credit any payments or distributions that the person did not receive as a result of the
wrongful transfer. If the securities intermediary does not reestablish a security entitlement, the securities

intermediary is liable to the entittement holder for damages.

NEW SECTION, Section 68. Duty of securities intermediary to change entitlement holder’s position
to other form of security holding. A securities intermediary shall act at the direction of an entitlement
holder to change a security entitlement into another available form of holding for which the entitlement
holder is eligibie, or to cause the financial asset to be transferred to a securities account of the entitlement
holder with another securities intermediary. A securities intermediary satisfies the duty if:

(1) the securities intermediary acts as agreed upon by the entitlement holder and the securities
intermediary; or

(2) inthe absence of agreement, the securities intermediary exercises due care in accordance with

reasonable commercial standards to follow the direction of the entitlement holder.

NEW SECTION. Section 69. Specification of duties of securities intermediary by other statute or
regulation -- manner of performance of duties of securities intermediary and exercise of rights of entitlement
holder. {1) If the substance of a duty imposed upon a securities intermediary by [sections 64 through 68]
is the subject of other statute, regulation, or rule, compliance with that statute, regulation, or rule satisfies

the duty.
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{2) To the extent that specific standards for the performance of the duties of a securities
intermediary or the exercise of the rights of an entittement holder are not specified by other statute,
regutation, or rule or by agreement between the securities intermediary and entitlement holder, the
securities intermediary shall perform its duties and the entitlement holder shall exercise its rights in a
commercially reasonabie manner.

(3) The obligation of a securities intermediary to perform the duties imposed by [sections 64
through 68] is subject to:

{a} rights of the securities intermediary arising out of a security interest under a security agreement
with the entitlement holder or otherwise; and

(b} rights of the securities intermediary under other law, regulation, rule, or agreement to withhold
performance of its duties as a resuft of unfulfiled cobligations of the entitlement holder to the securities
intermediary.

{4) [Sections 64 through 68l do not require a securities intermediary to take any action that is

prohibited by other statute, regulation, or rule.

NEW SECTION. Section 70. Rights of purchaser of security entitiement from entitlement holder.

(1) An action based on an adverse claim to a financial asset or security entitlement, whether framed in
conversion, replevin, constructive trust, equitable lien, or other theory, may not be asserted against a
person who purchases a security entitlement, or an interest therein, from an entitiement holder if the
purchaser gives value, does not have notice of the adverse claim, and obtains control.

{2) If an adverse claim could not have been asserted against an entittement holder under {section
621, the adverse claim cannot be asserted against a person who purchases a security entitlement, or an
interest therein, from the entitlement holder.

(3] In a case not covered by the priority rules in chapter 9, a purchaser for value of a security
entitlement, or an interest therein, who obtains control has priority over a purchaser of a security
entitlement, or an interest therein, who does not obtain control. Purchasers who have controi rank equally,
except that a securities intermediary as purchaser has priority over a conflicting purchaser who has control

unless otherwise agreed by the securities intermediary.

NEW SECTION, Section 71. Priority among security interests and entittement holders. (1) Except
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as otherwise provided in subsections {2} and (3}, if a securities intermediary does not have sufficient
interests in a particular financial asset to satisfy both its obligations to entitlement holders who have
security entitlements to that financial asset and its obligation to a creditor of the securities intermediary
who has a security interest in that financial asset, the claims of entitlement holders, other than the creditor,
have priority over the claim of the creditor.

{2) A claim of a creditor of a securities intermediary who has a security interest in a financial asset
held by a securities intermediary has priority over claims of the securities intermediary’s entitlement holders
who have security entitlements with respect to that financial asset if the creditor has control over the
financial asset.

{3} i a clearing corporation does not have sufficient financial assets to satisfy both its obligations
to entitlement holders who have security entitlements with respect to a financial asset and its obligation
to a creditor of the clearing corporation who has a security interest in that financial asset, the claim of the

creditor has priority over the claims of entitlement holders.

Section 72. Section 30-9-103, MCA, is amended to read:

"30-9-103. Perfection of security interests in multiple state transactions, (1) (a) Subsection (1)
applies to documents and instruments and to goods other than those covered by a certificate of title
described in subsection (2), mobile goods QEscribed in subsection {3}, and minerals described in subsection
{6}.

(b) Except as otherwise provided in subsecticn (1), perfection and the effect of perfection or
nonpertection of a security interest in collateral are governed by the law of the jurisdiction where the
collateral is when the last event occurs on which is based the assertion that the security interest is
perfected or unperfected.

(¢c) If the parties to a transaction creating a purchase money security interest in goads in one
jurisdiction understand at the time that the security interest attaches that the goods will be kept in another
jurisdiction, then the law of the other jurisdiction governs the perfection and the effect of perfection or
nonperfection of the security interest from the time it attaches until 30 days after the debtor receives
possession of the goods and thereafter if the goods are taken to the other jurisdiction before the end of the
30-day period.

(d) When collateral is brought into and kept in this state while subject to a security interest
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perfected under the law of the jurisdiction from which the collateral was removed, the security interest
remains perfected, but it action is required by part 3 of this chapter to perfect the security interest:

{i) if the action is not taken before the expiration of the period of perfection in the other jurisdiction
or the end of 4 months after the collateral is brought into this state, whichever period first expires, the
security interest becomes unperfected at the end of that period and is thereafter considered to have been
unperfected as against a person who became a purchaser after removal;

{ii) if the action is taken before the expiration of the period specified in (1){d}(i}, the security interest
continues perfected thereafter;

(iii} for the purpose of priority over a buyer of consumer goods (30-9-307(2}), the period of the
effectiveness of a filing in the jurisdiction from which the collateral is removed is governed by the rules with
respect to perfection in (1){d){i} and (ii).

(2) (a) Subsection {2) applies to goods covered by a certificate of title issued under a statute of
this state or of another jurisdiction under the law of which indication of a security interest on the certificate
is required as a condition of perfection.

(b} Except as otherwise provided in subsection (2), perfection and the effect of perfection or
nonperfection of the security interest are governed by the law (including the conflict of laws rutes) of the
jurisdiction issuing the certificate until 4 months after the goods are removed from that jurisdiction and
thereafter until thé goods are registered in another jurisdiction, but in any event not beyond surrender of
the certificate. After the expiration of that period, the goods are not covered by the certificate of title within
the meaning of this section.

{c) Except with respect to the rights of a bdyer described in (2)(d), a security interest, perfected
in another jurisdiction otherwise than by notation on a certificate of title, in goods brought into this state
and thereafter covered by a certificate of title issued by this state is subject to the ruies stated in (1){d).

{d) If goods are brought into this state while a security interest therein is perfected in any manner
under the law of the jurisdiction from which the goods are removed and a certificate of title is issued by
this state and the certificate does not show that the goods are subject to the security interest or that they
may be subject to security interests not shown on the certificate, the security interest is subordinate to the
rights of a buyer of the goods who is not in the business of selling goods of that kind to the extent that
ke the buyer gives value and receives delivery of the goods after issuance of the certificate and without

knowledge of the security interest.
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(3} (a) Subsection (3) apblies to accounts (other than an account described in subsection (5) on
minerals) and general intangibles (other than uncertificated securities) and to goods which are mobile and
which are of a type normally used in more than one jurisdiction, such as motor vehicles, trailers, rolling
stock, airplanes, shipping containers, road building and construction machinery, and commercial harvesting
machinery, and the like, if the goods are equipment or are inventory leased or held for lease by the debtor
to others and are not cavered by a certificate of title described in subsection {2}).

(b} The law (including the conflict of laws rules) of the jurisdiction in which the debtor is located
governs the perfection and the effect of perfection or nonperfection of the security interest.

fc) If, however, the debtor is Iocated in a jurisdiction which is not a part of the United States and
which does not provide for perfection of the security interest by filing or recording in that jurisdiction, the
law of the jurisdiction in the United States in which the debtor has its major executive office in the United
States governs the perfection and the ettect of perfection or nonperfection of the security interest through
filing. In the alternative, if the debtor is located in a jurisdiction which is not a part of the United States or

Canada and the collateral is accounts or general intangibles for money due or to become due, the security

interest may be perfected by notification to the account debtor. As used in subsection (3}{c), "United

States” includes its territories and possessions and the Commonwealth of Puerto Rico.

{d) A debtor shall be considered located at hie the debtor’s place of business if ke the debtor has
one, at ki the chief executive office if he the debtor has more than one place of business, otherwise at
kis the debtor’'s residence. If, however, the debtor is a foreign air carrier under the Federal Aviation Act,
it shall be considered located at the designated office of the agent upon whom service of process may be
made on behalf of the foreign air carrier.

(e} A security interest perfected under the law of the jurisdiction of the location of the debtor is
perfected until the expiration of 4 months after a change of the debtor’s location to another jurisdiction or
until perfection would have ceased by the law of the first jurisdiction, whichever period first expires. Unless
perfected in the new jurisdiction before the end of that period, it becomes unperfected thereafter and is
considered to have been unperfected as against a person who became a purchaser after the change.

{4) The rules stated for goods in subsection (1) apply to a possessory security interest in chattel
paper. The rules stated for accounts in subsection (3) apply to a nonpossessory security interest in chattel
paper, but the security interest-may not be perfected by notification to the account debtor.

{5) Perfection and the effect of perfection or nonperfection of a security interest which is created
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by a debtor who has an interest in minerals or the like (including oll and gas) before extraction and which
attaches thereto as extracted or which attaches to an account resulting from the sale thereof at the
wellhead or minehead are governed by the law (including the conflict of laws rules) of the jurisdiction

wherein the wellhead or minehead is located.

(6} (a}

seeurities: This subsection (6) applies 1o investment property.

(b) Except as otherwise provided in subsection (8){f), during the time that a security certificate is

located in a jurisdiction, perfection of a security interest, the effect of perfection or nonperfection, and the

priority of a security interest in the certificated security are governed by the local law of that jurisdiction.

{c) Except as otherwise provided in subsection (6}){f), perfection of a security interest, the effect

of perfection or nonperfection, and the priority of a security interest in _an_uncertificated security are

governed by the local law of the issuer’s jurisdiction as specified in [section 30(4}].

{d) Except as otherwise provided in subsection {6){f}, perfection of a security interest, the effect

of perfection or nonperfection, and the priority of a security interest in & security entitlement or securities

account are governed by the local law of the securities intermediary’s jurisdiction as specified in [section

30(6}].

(e) Except as otherwise provided in subsection (6){f), perfection of a security interest, the effect

of perfection or nonperfection, and the priority of a security interest in a commodity contract or commodity

account are governed by the local law of the commodity intermediary’s jurisdiction. The following rules

determine a "commadity intermediary’s jurisdiction” for purposes of this subsection {6}{e):

(i) If an agreement between the commodity intermediary and commadity customer specifies that

it is governed by the law of a particular jurisdiction, that jurisdiction is the commeodity intermediary’'s

jurisdiction.

{ii} If an agreement between the commodity intermediary and commodity customer.does not specify

the governing law as provided in subsection {6)(e)(i), but expressly specifies that the commodity account

i$ maintained at an office in a particular jurisdiction, that jurisdiction is the commodity intermediary’s

jurisdiction.

(iii) If an agreement between the commeoedity intermediary and commodity customer does not specify

a jurisdiction as provided in subsections (6)}{elli} or (B){e){ii), the commodity intermediary’s jurisdiction is

-
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the jurisdiction in_which is located the office identified in an account statement as the office serving the

commaodity customer’s account.

(iv) if an agreement between the commeodity intermediary and commeodity customer does not specify
a jurisdiction as provided in subsections {6}{e}{i) or {B}{e}{ii) and an account statement does not identify an

office serving the commodity customer's account as provided in subsection (6}(e)liii), the commodity

intermediary's jurisdiction is the jurisdiction in which is located the chief executive office of the commodity

intermediary.

(f) _Perfection of a security interest by filing, automatic perfection of a security interest in

investment property granted by a broker or securities intermediary, and automatic perfection of a security

interest in @8 commedity contract or commodity account granted by a commoaodity intermediary are governed

by the local law of the jurisdiction in which the debtor is located.”

Section 73. Section 30-9-104, MCA, is amended to read:

"30-9-104. Transactions excluded from chapter, This chapter does not apply:

(1) to asecurity interest subject to any statute of the United States such as the Ship Mortgage Act,
1920, to the extent that the statute governs the rights of parties to and third parties affected by
transactions in particular types of property;

{2} to alandlord’s lien;

(3) to alien given by statute or other rule of law for services or materials except as provided in
30-9-310 on priority of such liens;

{4) to a transfer of a claim for wages, salary, or other compensation of an employee;

(8) to a transfer by a government or governmental subdivision or agency;

{6) to a sale of accounts or chattel paper as part of a sale of the business out of which they arose,
or an assignment of accounts or chattel paper which is for the purpose of collection only, or a transfer of
a right to payment under a cdntract to an assignee who is also to do the performance under the contract,
or a transfer of a single account to an assignee in whole or partial satisfaction of a preexisting
indebtedness;

{7) to atransfer of an interest or claim in or under any policy of insurance, except as provided with
respect to proceeds (30-9-306) and priorities in proceeds (30-9-312):;

(8) to aright represented by a judgment (other than a judgment taken on a right to payment which
{ Legislative
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was collateral);

(9) to any right of setoff;

(10) except to the extent that provision is made for fixtures in 30-9-313, to the creation or transfer
of an interest in or lien on real estate, including a lease or rents under the lease;

{11} to a transfer in whole or in part of any claim arising out of tort;

(12} to a transfer of an interest in any deposit account {30-9-105(1}), except as provided with
respect to proceeds {30-2-306) and priorities in proceeds (30-9-312); or

{13) to liquor in an agency liquor store as defined in 16-1-106; or

(14) to a transfer of an interest in a letter of credit other than the rights to proceeds of a written

letter of credit.”

Section 74. Section 30-9-105, MCA, is amended to read:

"30-9-105. Definitions and index of definitions. (1) In this chapter, the following definitions apply
unless the context otherwise requires:

{a) "Account debtor” means the person who is obligated on an account, chattel paper, or general
intangible.

{h) "Chattel paper" means a writing or writings which evidence both a monetary obligation and a
security interest in or a lease of specific goods, but a charter or other contract involving the use or hire of
avessel is not chattel paper. When a transaction is evidenced both by such a security agreement or a lease
and by an instrument or a series of instruments, the group of writings taken together constitutes chattel
paper.

(¢) "Collateral" means the property subject to a security interest, and includes accounts and chattel
paper which have been sold.

{d) "Debtor” means the person who owes payment or other performance of the obligation secured,
whether or not he owns or has rights in the cbllateral, and includes the seller of accounts or chattel paper.
When the debtor and the owner of the collateral are not the same person, the term "debtor” means the
owner of the collateral in any provision of the chapter dealing with the collateral, the obligor in any
provision dealing with the obligation, and may include both where the context so requires.

le} "Depaosit account” means a demand, time, savings, passbook, or like account maintained with

a bank, savings and loan association, credit union, or like organization, other than an account evidenced
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by a certificate of deposit.

{f) "Document” means document of title as defined in the general definitions of chapter 1
{30-1-201} and a receipt of the kind described in 30-7-201(2).

(g} "Encumbrance” includes real estate mortgages and other liens on real estate and all other rights
in real estate that are not ownership interests.

{h} "Goods" includes all things which are movable at the time the security interest attaches or

which are fixtures {30-9-313), but does not include money, documents, instruments, investment property,

accounts, chattel paper, general intangibles, or minerals or the like {including oil and gas) before extraction.
"Goods" also includes standing timber that is to be cut and removed under a conveyance or contract for
sale, the unborn young of animails, and growing crops.

(i) "Instrument” means a negotiable instrument (defined in 30-3-104)—ora—certificated-socurity
{definedin-30-8-102} or any other writing which evidences a right to the payment of money and is not itself
a security agreement or lease and is of a type which is in ordinary course of business transferred by delivery
with any necessary endorsement or assignment. The term does not include investment property.

() "Mortgage" means a consensual interest created by a real estate martgage, a trust deed on real
estate, or the like.

(k) An advance is made "pursuant to commitment" if the secured party has bound himsel the
secured party to make it, whether or not a subsequent event of default or other event not within kis the

secured party’s control has relieved or may relieve him the secured party from his the secured party’s

obligation.

(Il "Security agreement” means an agreement which creates or provides for a security interest.

(m) "Secured party" means a lender, seller, or ather person in whose favor there is a security
interest, including a person to whom accounts or chattel paper have been sofd. When the holders of
obligations issued under an indenture of trust, equipment trust agreement, or the like are represented by
a trustee or other person, the representative is the secured party.

(n} "Transmitting utility” means any person primarily engaged in the railroad, street railway, or
trolley bus business; the electric or electronics communications transmission business; the transmission of
goods by pipeline; or the transmission or the production and transmission of electricity, steam, gas, or
water or the provision of sewer service.

(2) Other definitions applying to this chapter and the sections in which they appear are:
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"Account". 30-8-106.
"Attach". 30-9-203.

"Commodity contract”. [section 76].

"Commodity customer"”. [section 76].

"Commodity intermediary”. [section 76].

"Construction mortgage”. 30-9-313(1).
"Consumer goods". 30-9-109(1).

"Control". [section 76].

"Equipment”. 30-9-109(2).
"Farm products”. 30-9-109(3).
"Fixture". 30-8-313(1).

"Fixture filing". 30-9-313.
"General intangibles”. 30-2-1086.
"Inventory”, 30-9-109(4).

"Investment property". [section 76].

"Lien creditor”. 30-9-301(3).
"Proceeds". 30-9-306(1).

“Purchase money security interest". 30-9-107.

"United States". 30-9-103.

(3) The following definitions in other chapters apply to this chapter:

"Broker”. [section 22].

"Certificated security". [section 22].

"Check". 30-3-104.

"Clearing corparation”. [section 22].
"Contract for sale™, 30-2-108.

"Control". [section 26].

"Delivery". [section 47].

"Entitlement holder”. {section 22].

"Financial asset". [section 22].

"Holder in due course™, 30-3-302.
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"Letter of credit". [section 6].
"Note". 30-3-104.

"Praceeds of a letter of credit". [section 18(1}].

"Sale", 30-2-106.
"Securities intermediary”. [section 22],

"Security". [section 22],

"Security certificate". [section 22]

"Security entitlement”. [section 22].
"Uncertificated security". [section 22],

{4) In addition Chapter 1 contains general definitions and principles of construction and

interpretation applicable throughout this chapter.”

Section 75. Section 30-9-106, MCA, is amended to read:

"30-9-106. Definitions -- "account” -- "general intangibles”. "Account” means any right to
payment for goods sold or leased or for services rendered which is not evidenced by an instrument or
chattel paper, whether or not it has been earned by performance. "General intangibles" means any personal
property {including things in action) other than goods, accounts, chattel paper, documents, instruments,
investment property, rights to proceeds of written letters of credit, and money. All rights to payment earned
or unearned under a charter or other contract involving the use or hire of a vessel and all rights incident to

the charter or contract are accounts.”

NEW SECTION. Section 76. Investment property. (1) In this chapter:

(a) "Commodity account” means an account maintained by a commodity intefmediary in which a
commodity contract is carried for a commodity customer.

(b) “Commadity contract" means a commodity futures contract, an option on a commodity futures
contract, a commaodity option, or other contract that, in each case, is:

(i) traded on or subject to the rules of a board of trade that has been designated as a contract
market for such a contract pursuant to the federal commodities laws; or

(i) traded on a foreign commodity board ot trade, exchange, or market, and is carried on the books

ot a commodity intermediary for a commodity customer.
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(c) "Commodity customer” means a person for whom a commodity intermediary carries a
commodity contract on its books.

(d} "Commodity intermediary” means:

(i) a person who is registered as a futures commission merchant under the federal commodities
laws; or

{ii) a person who in the ordinary course of its business provides clearance or settlement services
for a board of trade that has been designated as a contract market pursuant to the federal commaodities
laws.

{e) "Control™ with respect to a certificated security, uncertificated security, or security entitlement
has the meaning specified in [section 26]. A secured party has control over a commodity contract if by
agreement among the commodity customer, the commaodity intermediary, and the secured party, the
commeodity intermediary has agreed that it will apply any value distributed on account of the commodity
contract as directed by the secured party without further consent by the commodity customer. If a
commodity customer grants a security interest in a commaodity contract to its own commodity intermediary,
the commodity intermediary as secured party has control. A secured party has control over a securities
account or commaodity account if the secured party has control over all security entitlements or commodity
contracts carried in the securities account or commaodity account.

{f) "Investment property” means:

{i) a security, whether certificated or uncertificated;

(ii} a security entittement;

(iii} a securities account;

{iv} a commodity contract; or

(v} a commaodity account.

(2} Attachment or perfection of a security interest in a securities account is also attachment or
perfection of a security interest in all security entitlements carried in the securities account. Attachment
or perfection of a security interest in a commodity account is also attachment or perfection of a security
interest in all commodity contracts carried in the commodity account.

{3) A description of collateral in a security agreement or financing statement is sufficient to create
or perfect a security interest in a certificated security, uncertificated security, security entitlement,
securities account, commaodity contract, or commodity account whether it describes the collateral by those
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terms, or as investment property, or by description of the underlying security, financial asset, or commodity
contract. A description of investment property collateral in a security agreement or financing statement
is sufficient if it identifies the collateral by specific listing, by category, by quantity, by a computational or
allocational formula or procedure, or by any other method, if the identity of the collateral is objectively
determinable.

(4) Perfection of a security interest in investment property is governed by the following rules:

{a) A security interest in investment property may be perfected by control.

{b) Except as otherwise provided in subsections (4)(c} and {4){d}, a security interest in investment
property may be perfected by filing.

(c) If the debtor is a broker or securities intermediary, a security interest in investment property is
perfected when it attaches. The filing of a financing statement with respect to a security interest in
investment property granted by a broker or securities intermediary has no effect for purposes of perfection
or priority with respect to that security interest.

{d} If a debtor is a commodity intermediary, a security interest in a commodity contract or a
commodity account is perfected when it attaches. The filing of a financing statement with respect to a
security interest in a commaodity contract or a commodity account granted by a commadity intermediary
has no effect for purposes of perfection or priority with respect to that security interest.

{5) Priority between conflicting security interests in the same investment property is governed by
the following rules:

(a) A security interest of a secured party who has control over investment property has priority
over a security interest of a secured party who does not have control over the investment property.

(b} Except as otherwise provided in subsections (5){c) and (5)(d), conflicting security interests of
secured parties each of whom has cantrol rank equally. '

(c) Except as otherwise agreed by the securities intermediary, a security interest in a security
entitlement or a securities account granted to the debtor’s own securities intermediary has priority over any
security interest granted by the debtor to another secured party.

(d) Except as otherwise agreed by the commodity intermediary, a security interest in a commodity
contract or a commeodity account granted to the debtor’s own commodity intermediary has priority over
any security interest granted by the debtor to another secured party.

{e) Conflicting security interests granted by a broker, g securities intermediary, or a commodity
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intermediary which are perfected without controf rank equally.

{f! In all other cases, priority between conflicting security interests in investment property is
governed by 30-9-312(5}, (6}, and (7). Section 30-9-312(4) does not apply to investment property.

{6} If a security certificate in registered form is delivered to a secured party pursuant to agreement,
a written security agreement is not required for attachment or enforceability of the security interest, delivery
suffices for perfection of the security interest, and the security interest has priority aver a conflicting

security interest perfected by means ather than contral, even if a necessary indorsement is lacking.

NEW SECTION. Section 77. Security interest arising in purchase or delivery of financial asset. (1)
If a person buys a financial asset through a securities intermediary in a transaction in which the buyer is
obligated to pay the purchase price to the securities intermediary at the time of the purchase, and the
securities intermediary credits the financial asset to the buyer’s securities account before the buyer pays
the securities intermediary, the securities intermediary has a security interest in the buyer’s security
entitlement securing the buyer’s obligation to pay. A security agreement is not required for attachment or
enforceability of the security interest, and the security interest is éutomaticaliy perfected,

{2) If a certificated security, or other financial asset represented by a writing which in the ordinary
course of business is transferred by delivery with any necessary indorsement or assignment is delivered
pursuant to an agreement between persons in the business of dealing with such securities or financial
assets and the agreement calis for delivery versus payment, the perscn delivering the certificate or other
financial asset has a security interest in the certificated security or other financial asset securing the seller’s
right to receive payment. A security agreement is not required for attachment or enforceability of the

security interest, and the security interest is automatically perfected.

Section 78. Section 30-9-203, MCA, is amended to read:

"30-9-203. Attachment and enforceability of security interest -- proceeds, formal requisites. (1)
Subject to the provisions of 30-4-208 on the security interest of a collecting bank, 30-8-321 [sections 76
and 77] on security interests in sesurities investment property, and 30-9-113 on a security interest arising
under the Chapter on Sales, a security interest is not enforceablé against the debtor or third parties with
respect to the collateral and does not attach unless:

(a) the collateral is in the possession of the secured party pursuant to agreement, the collateral is
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investment property and the secured party has control pursuant to agreement, or the debtor has signed a

security agreement which contains a description of the collateral and in addition, when the security interest
covers crops growing or to be grown or timber to be cut, a description of the land concerned;

(b} value has been given; and

{¢) the debtor has rights in the collateral.

{2} A security interest attaches when it becomes enforceable against the debtor with respect 1o
the collateral. Attachment occurs as soon as all of the events specified in subsection (1) have taken place
unless explicit agreement postpones the time of attaching.

{3) Unless otherwise agreed a security agreement gives the secured party the rights to proceeds
provided by 30-9-306.

(4) A transaction, although subject to this chapter, is also subject to Title 23, chapter 2, part 5,
to Title 23, chapter 2, part 6, to Title 32, chapter 5, as enacted by Chapter 283, Laws of Montana 1959,
to Title 31, chapter 1, part 2, as enacted by Chapter 282, Laws of Montana 1959, and to 81-8-301
through B1-8-308, Title 61, chapter 3, Title 16, chapters 1 through 6, and Title 31, chapter 1, part 4, as
amended, and in the case of conflict between the provisions of this chapter and any such statute, the
provisians of such statute control. Failure to comply with any applicable statute has only the effect which

is specified therein."

Section 79. Section 30-9-301, MCA, is amended to read:

"30-9-301. Persons who take priority over unperfected security interests -- right of "lien creditor”.
(1) Except as otherwise provided in subsection (2}, an unperfected security interest is subordinate to the
rights of:

{a) persons entitled to priority under 30-9-312;

(b} a person who becomes a lien creditor before the security interest is perfected;

{c) in the case of goods, instruments, documents, and chattel paper, a person who is not a secured
party and who is a transferee in bulk or other buyer not in ordinary course of business or is a buyer of farm
products in ordinary course of business, to the extent that he the person gives value and receives delivery
of the collateral without knowledge of the security interest and before it is perfected;

(d} in the case of accounts, and general intangibles, and investment property, a person who is not

a secured party and who is a transferee to the extent that ke the person gives value without knowledge
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of the security interest and before it is perfected.
(2) If the secured party files with respect to a purchase money security interest before or within

20 days after the debtor receives possession of the collateral, ke the secured party takes priority over the

rights of a transferee in bulk or of a lien creditor which arise between the time the security interest attaches
and the time of filing.

{3) A "lien creditor” means a creditor who has acquired a lien on the property involved by
attachment, levy, or the like and includes an assignee for benefit of creditors from the time ot assignment
and a trustee in bankruptcy from the date of the filing of the petition or a receiver in equity from the time
of appointment.

(4) A person who becomes a lien creditor while a security interest is perfected takes subject to the
security interest only to the extent that it secures advances made hefore ke the person becomes a lien
creditor or within 45 days thereafter or made without knowledge of the lien ar pursuant to a commitment

entered into without knowiedge of the lien.”

Section 80. Section 30-9-302, MCA, is amended to read:

"30-9-302. When filing is required to perfect security interest -- security interests to which filing
provisions of this chapter do not apply. (1) A financing statement must be filed to perfect all security
interests except the following:

{a) a security interest in collateral in possession of the secured party under 30-3-305;

{b} a security interest temporarily perfected in instruments, certificated securities, or documents

without delivery under 30-9-304 or in proceeds for a 10-day period under 30-9-306;

(c) a security interest created by an assignment of a beneficial interest in a trust or a decedent’s
estate;

{d) apurchase money security interest in consumer goods; but filing is required for a motor vehicle
required to be registered, and fixture filing is required for priority over conflicting interests in fixtures to the
extent provided in 30-9-313; -

(e} an assignment of accounts which does not alone or in conjunction with other assignments to
the same assignee transfer a significant part of the outstanding accounts of the assignor;

{f} a security interest of a collecting bank {30-4-208)ir-seedrities{30-8-321- or arising under the

Chapter on Sales or covered in subsection (3} of this section;
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{g} an assignment for the benefit of all creditors of the transferor, and subsequent transfers by the
assignee thereunder;

(h) a security interest in investment property that is perfected without filing under [section 76 or

771

(2) If asecured party assigns a perfected security interest, no filing under this chapter is required
in order to continue the perfected status of the security interest against creditors of and transfereges from
the original debtor.

(3) The filing of a financing statement otherwise required by this chapter is not necessary or
effective to perfect a security interest in property subject to:

(a} astatute or treaty of the United States which provides for a national or international registration
or a nationai or international certificate of title or which specifies a place of filing different from that
specified in this chapter for filing of the security interest; or

{b) the following statutes of this state: Title 61, chapter 3; Title 23, chapter 2, parts b and 6; but
during any period in which collateral is inventory held for sale by a person who is in the business of selling
goods of that kind, the filing provisions of this chapter (part 4) apply to a security interest in that collateral
created by him the person as debtor; or

(c) a certificate of title statute of another jurisdiction under the law of which indication of a security
interest on the certificate is required as a condition of perfection {30-9-103(2)).

(4} Compliance with a statute or treaty described in subsection {3) is equivalent to the filing of a
financing statement under this chapter, and a security interest in property subject to the statute or treaty
can be perfected only by compliance therewith except as provided in 30-9-103 on multiple state
transactions. Duration and renewal of perfection of a security interest perfected by compliance with the
statute or treaty are governed by _the provisions of the statute or treaty; in other respects the security

interest is subject to this chapter.”

Section 81. Section 30-9-303, MCA, is amended to read:

"30-9-303. When security interest is perfacted -- continuity of perfection. (1) A security interest
is perfected when it has attached and when all of the applicable steps required for perfection have been
taken. Such steps are specified in [section 76], 30-9-302, 30-9-304, 30-9-305, and 30-9-308. If such steps
are taken before the security interest attaches, it is perfected at the time when it attaches.
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{2} If a security interest is originally perfected in any way permitted under this chapter and is
subsequently perfected in some other way under this chapter, without an intermediate period when it was
unperfected, the security interest shail be deemed to be perfected continucusly for the purposes of this

chapter.”

Section 82. Section 30-9-304, MCA, is amended to read:

"30-9-304. Perfection of security interest in instruments, documents, proceeds of a written letter

of credit, and goods covered by documents -- perfection by permissive filing -- temporary perfection without
filing or transfer of possession. {1} A security interest in chattel paper or negotiable documents may be

perfected by filing. A security interest in the right to proceeds of a written letter of credit can be perfected

only by the secured party's taking possession of the letter of credit. A security interest in money or

instruments (other than cectifieated—sacuritias—o+ instruments which constitute part of chattel paper) can
be perfected only by the secured party’s taking possession, except as provided in subsections (4} and (5}
of this section and subsections {2} and (3) of 30-9-306 on proceeds.

(2) During the period that goods are in the possession of the issuer of a negotiable document
therefor, a security interest in the goods is perfected by perfecting a security interest in the document, and
any security interest in the goods otherwise perfected during such period is subject thereto.

(3) A security interest in goods in the possession of a bailee other than one who has issued a
negotiable document therefor is perfected by issuance of a document in the name of the secured party or
by the bailee’s receipt of notification of the secured party's interest or by filing as to the goods.

(4) A security interest in instruments, {othethan certificated securities}, or negotiable documents
is perfected without filing or the taking of possession for a period of 21 days from the time it attaches to
the extent that it arises for new value given under a written security agreement.

(5) A security interest remains perfected for a period of 21 days without filing where a secured
party having a perfected security interest in an instrument, {etharthan a certificated security}, a negctiable
document, or goods in possession of a bailee other than one who has issued a negotiable document
therefor:

{a) makes available to the debtor the goods or documents representing the goods for the purpose
of ultimate sale or exchange or for the purpose of loading, unioading, storing, shipping, transshipping,

manufacturing, processing, or otherwise dealing with them in a manner preliminary to their sale or

CLegistative
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exchange; but priority between conflicting security interests in the goods is subject to 30-9-312(3); or

(b) delivers the instrument or certificated security to the debtor for the purpose of ultimate sale or

exchange or of presentation, collection, renewal or registration of transfer.
{6) After the 21-day period in subsections {4} and (5}, perfection depends upon compliance with

applicable provisions of this chapter."

Section 83. Section 30-9-305, MCA, is amended to read:

"30-9-305. When possession by secured party perfects security interest without filing. A security
- goods, instruments {etherthan
cortificated-socuritiess, money, negotiable documents, or chattel paper may be perfected by the secured

interest inle

party’s taking possession of the collateral. A security interest in the right to proceeds of a written letter of

credit may be perfected by the secured party’'s taking possession of the letter of credit. If such collateral

other than goods covered by a negotiable document is held by a bailee, the secured party is deemed to
have possession from the time the bailee receives notification of the secured party’s interest. A security
interest is perfected by possession from the time possessicn is taken without relation back and continues
only so long as possession is retained, unless otherwise specified in this chapter. The security interest may
be otherwise perfected as provided in this chapter before or after the pe'riod of possession by the secured

party.”

Section 84. Section 30-9-306, MCA, is amended to read:

"30-9-306. "Proceeds” -- secured party’s rights on disposition of collateral. (1) "Proceeds”
includes whatever is received upon the sale, exchange, collection, ar other disposition of coflateral or
proceeds. Insurance payable by reasan of loss or damage to the collateral is proceeds, except to the extent
that it is payable to a person other than a party to the security agreement. Any payments or distributions.

made with respect to investment property collateral are proceeds, Money, checks, deposit accounts, and

the like are "cash proceeds”. All other proceeds are "noncash proceeds".

{2) Except where this chapter otherwise provides, a security interest confinues in cotllateral
notwithstanding sale, exchange, or other disposition thereof unless the disposition was authorized by the
secured party in the security agreement or otherwise, and also continues in any identifiable proceeds

including coilections received by the debtor.
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(3} (a} The security interest in proceeds is a continuously perfected security interest if the interest
in the original collateral was perfected, but it ceases to be a perfected security interest and becomes
unperfected 10 days after receipt of the proceeds by the debtor unless:

{i) afiled financing statement covers the original collateral and the proceeds are collateral in which
a security interest may be perfected by filing in the office or offices where the financing statement has been
filed and, if the proceeds are acquired with cash proceeds, the description of collateral in the financing
statement indicates the types of property constifuting the proceeds;

(iiy a filed financing statement covers the original collateral and the proceeds are identifiable cash
proceeds; e+

(i) the original callateral was investment property and the proceeds are identifiable cash proceeds:

HiHiv) the security interest in the proceeds is perfected before the expiration of the 10-day period.

(b} Except as provided in this section, a security interest in proceeds can be perfected only by the
methods or under the circumstances permitted in this chapter for original coilateral of the same type.

(4) In the event of insolvency proceedings instituted by or against a debtor, a secured party with
a perfected security interest in proceeds has a perfected security interest only in the following proceeds:

{(a} in identifiable noncash proceeds and in separate deposit accounts containing only proceeds;

{b} in identifiable cash proceeds in the form of money which is neither commingled with other
money nor deposited in a deposit account prior to the insolvency proceedings;

(¢} in identifiable cash proceeds in the form of checks and the like which are nof deposited in a
deposit account prior to the inscivency proceedings; and

(d} in all cash and deposit accounts of the debtor in which proceeds have been commingled with
other funds, but the perfected security interest under this paragrapb subsection (4}(d) is:

(i) subject to any right of setoff; and

{ii) limited to an amount not greater than the amount of any cash proceeds received by the debtor
within 10 days before the institution of the insolvency proceedings less the sum of:

(A) the payments to the secured party on account of cash proceeds received by the debter during
such period; and

(B) the cash proceeds received by the debtor during such period to which the secured party is

entitled under subsections {4){(a) through (4}){c).
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{5) If a sale of goods results in an account or chattel paper which is transferred by the seller to a
secured party, and if the goods are returned to or are repossessed by the seller or the secured party, the
following rules determine priorities:

{a) If the goods were collateral at the time of sale far an indebtedness of the seller which is still
unpaid, the original security interest attaches again to the goods and continues as a perfected security
interest if it was perfected at the time when the goods were sold. If the security interest was originatly
perfected by a filing which is still effective, nothing further is required to continue the perfected status; in
any other case, the secured party must take possession of the returned or repossessed goods or must file.

{b) An unpaid transferee of the chattel paper has a security interest in the goods against the
transferor. Sueh The security interest is prior to a security interest asserted under paragraph subsection
{5)(a) to the extent that the transferee of the chattel paper was entitled to priority under 30-8-308.

{c) An unpaid transferee of the account has a security interest in the goods against the transferor.
Sueh The security interest is suberdinate to a security interest asserted under paragraph subsection (b}{a).

{d} A security interest of an unpaid transferee asserted under paragraph subsection (5){b) or (5){c)
must be perfected for protaction against creditors of the transferor and purchasers of the returned or

repossessed goods.”

Section 85. Section 30-9-309, MCA, is amended to read:

"30-9-309. Protection of purchasers of instruments, documents, and securities. Nothing in this
chapter limits the rights of a holder in due course of a negotiabie instrument (30-3-302) or a holder to
whom a negotiable document of title has been duly negotiated (30-7-501) or a bera—fide protected
purchaser of a security {36-8-302 [section 491}, and sweh the holders ar purchasers take priority over an
earlier security interest even though perfected. Filing under this chapter does not constitute notice of the

security interest to sueb the holders or purchasers."

Section 86. Section 30-9-312, MCA, is amended to read:

"30-9-312. Priorities among conflicting security interests in the same collateral. (1) The rules of
priority stated in other sections of this part and in the following sections shall govern where applicable:
36-4-208 30-4-210 with respect to the security interest of collecting banks in items being collected,

accompanying documents, and proceeds; 30-9-103 on security interests related to other jurisdictions; and
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30-9-114 an consignments; and [section 76] on security interests in investment property.

(2) A perfected security interest in crops for new value given to enable the debtar to produce the
crops during the production season and given not more than 3 months befare the crops become growing
crops by planting or otherwise takes priority over an earlier perfected security interest to the extent that
such the earlier interest secures obligations due more than 6 months before the crops become growing
crops by planting or otherwise, even though the person giving new value had knowledge of the earlier
security interest.

(3) A perfected purchase money security interestininventory has priority over a conflicting security
interest in the same inventory and also has priority in identifiable cash proceeds received on or before the
delivery of the inventory to a buyer if:

{a) the purchase money security interest is perfected at the time the debtor receives possession
of the inventory; and

{b) the purchase money secured party gives notification in writing to the holder of the conflicting
security interest if the holder had filed a financing statement covering the same types of inventory:

(i) before the date of the filing made by the purchase money secured party; or

lii} before the beginning of the 21-day period if the purchase money security interest is temporarily
perfected without filing or possession {30-9-304(5)}); and

" (c) the holder of the conflicting security interest receives notification within 5 years before the
debtor receives possession of the inventory; and

(d} the notification states that the person giving the notice has or expects to acquire a pu;chase
money security interest in inventory of the debtor, describing sush the inventory by item or type.

(4) A purchase money security interest in coliateral other than inventory has priority over a
conflicting security interest in the same collateral or its proceeds if the purchase money security interest
is perfected at the time the debtor receives possession of the collateral or within 20 days thereafter.

(6} In ali cases not governed by other rules stated in this section (including cases of purchase
money security interests which do not qualify for the special priorities set forth in subsections (3) and (4)
of this section), priority between conflicting security interests in the same collateral shal must be
determined according to the following rules:

{a) Confiicting security interests rank according to priority in the time of filing or perfection. Priority

dates from the time a filing is first made covering the collateral or the time the security interest is first
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perfected, whichever is earlier, provided that there is no period thereafter when there is neither filing nor
perfection.

{b} So long as conflicting security interests are unperfected, the first to attach has priority.

{6) For the purposes of subsection (5}, a date of filing or perfection as to collateral is also a date
of filing or perfection as to proceeds.

{7) If future advances are made while a security interest is perfected by filing, the taking of

possession, or under 38-8-321-on-cecurities [section 76 or 77] on investment property, the security interest

has the same priority for the purposes of subsection (5) or {section 76{5}] with respect to the future

advances as it does with raspect to the first advance. If a commitment is made before or while the security
interest is so perfected, the security interest has the same pricrity with respect to advances made pursuant

thereto. In other cases a perfected security interest has priority from the date the advance is made."

Section 87. Section 32-1-426, MCA, is amended to read:

"32-1-426. Deposit of securities in central depository. {1) Notwithstanding any other provision
of law, any fiduciary, as defined in 32-1-425, holding securities in its fiduciary capacity, any bank or trust
company holding securities as a custodian or managing agent, and any bank or trust company holding
securities as custodian for a fiduciary is authorized to deposit or arrange for the deposit of the securities
in a clearing corporation, as defined in 30-8-30: [section 22]. When the securities are se deposited,
certificates representing securities of the same class of the same issuer may be merged and held in bulk
in the name of the nominee of sueh the clearing corporation with any other sueh securities deposited in
sueh the clearing cerporation by any person regardless of the ownership of the securities, and certificates
of small denomination may be merged into ane or more certificates of {arger denomination. The records of
sueh the fiduciary and the records of sueh the bank or trust company acting as custodian, as managing
agent, or a custodian for a fiduciary ehal must at all times show the name of the party for whose account
the securities are deposited. Title to the securities may be transferred by bookkeeping entry on the boaks
of the clearing corporation without physical delivery of certificates representing sush the securities. A bank
or trust company &6 depositing securities pursuant to this section is subject to rules which in the case of
state chartered institutions, the state banking board and, in the case of national banking associations, the
comptroller of the currency, may from time to time adopt. A bank or trust company acting as custodian for
a fiductary shall, on demand of the fiduciary, certify in writing to the fiduciary the securities se deposited
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by the bank or trust cbmpany in the clearing corporatian for the account of sueb the fiduciary. A fiduciary
shall, on demand by any party to a judicial praceeding for the settlement of the fiduciary's account or on
demand by the attorney for sush the party, certify in writing to the party the securities deposited by the
fiduciary in the clearing corporation for its account as sd&h the fiduciary.

{2) This section shatapply applies to any fiduciary holding securities in its fiduciary capacity and
to any bank or trust company holding securities as a custodian, managing agent, or custodian for a
fiduciary asting—er—duiy—1-—1877or-who-thereaftermay—act regardless of the date of the agreement,
instrument, or court order by which it is appointed and regardless of whether or not sueh the fiduciary,
custodian, managing agent, or custodian for a fiduciary owns capital stock of sueh the clearing

corporation.”

NEW SECTION. Section 88. Repealer. Sections 30-5-102, 30-5-103, 30-5-104, 30-5-105,

30-5-106, 30-5-107,30-5-108, 30-5-108, 30-5-110, 30-5-111, 30-5-112, 30-5-113, 30-5-114, 30-5-115,
30-5-116,30-5-117,30-8-102, 30-8-103, 30-8-104, 30-8-105, 30-8-106, 30-8-107, 30-8-108, 30-8-201,
30-8-202,30-8-203, 30-8-204, 30-8-205, 30-8-206, 30-8-207, 30-8-208, 30-8-301,30-8-302, 30-8-303,
30-8-304, 30-8-305, 30-8-306, 30-8-307, 30-8-308, 30-8-309, 30-8-310,30-8-311,30-8-312, 30-8-313,
30-8-314,30-8-315,30-8-316, 30-8-317,30-8-318, 30-8-319, 30-8-320, 30-8-321, 30-8-401, 30-8-402,
30-8-403, 30-8-404, 30-8-405, 30-8-406, 30-8-407, 30-8-408, 30-10-401, 30-10-402, 30-10-403,
30-10-404, 30-10-405, 30-10-406,30-10-407, 30-10-408, 30-10-409,30-10-410, and 30-10-411,MCA,

are repealed.

NEW SECTION. Section 89. Codification instructions. (1) [Sections 6 through 21] are intended

to be codified as an integral part of Title 30, chapter 5, and the provisions of Title 30, chapter 5, apply to
{sections 6 through 21].
(2) [Sections 22 through 71] are intended to be codified as an integral part of Title 30, chapter 8,
and the provisions of Title 30, chapter & 8, apply to [sections 22 through 71}.
(3) [Sections 76 and 77] are intended to be codified as an integral part of Title 30, chapter 9, part
1, and the provisions of Title 30, chapter 9, part 1, apply to [sections 76 and 771.
-END-
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1 HOUSE BILL NO. 426

2 INTRODUCED BY KOTTEL, HALLIGAN, WYATT, SCHMIDT, MCCULLOCH, GILLAN, HARRINGTON,

3 ELLINGSON, DOWELL, DEVANEY, TUSS

4

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE UNIFORM COMMERCIAL CODE;
6 REPLACING THE FORMERLAWS GOVERNING LETTERS OF CREDIT WITH UPDATED LAWS; CONFORMING

7  THE LAWS GOVERNING LETTERS OF CREDIT TOC CURRENT USAGE AND PRACTICE; ACCOMMODATING

8 NEW FORMS OF LETTERS OF CREDIT, PARTICULARLY THE USE OF ELECTRONIC MEDIA; MAINTAINING

9 LETTERS OF CREDIT AS AN INEXPENSIVE AND EFFICIENT INSTRUMENT FOR FACILITATING TRADE;
10 REPLACING THE FORMER LAWS GOVERNING INVESTMENT SECURITIES WITH UPDATED LAWS;
11 ADDRESSING SECURITIES HOLDING THROUGH SECURITIES INTERMEDIARIES; PROVIDING A MODERN
12 LEGAL STRUCTURE FOR CURRENT SECURITIES HOLDING PRACTICES; PROVIDING RULES FOR
13  DETERMINING RIGHTS UNDER THE INDIRECT HOLDING OF SECURITIES; REVISING OTHER LAWS TO
14  REFLECT THE REVISIONS TO THE LAWS GOVERNING LETTERS OF CREDIT AND INVESTMENT
15  SECURITIES; AMENDING SECTIONS 30-1-105, 30-1-206, 30-2-512, 30-3-124, 30-4-104, 30-9-103,
16  30-9-104,30-9-105, 30-9-106, 30-9-203, 30-9-301, 30-9-302, 30-9-303, 30-9-304, 30-9-305, 30-9-308,
17  30-3-309, 30-9-312, AND 32-1-426, MCA; AND REPEALING SECTIONS 30-6-102, 30-5-103, 30-5-104,
18  30-5-105,30-5-106, 30-5-107, 30-5-108, 30-5-109, 30-5-110, 30-5-111,30-5-112, 30-5-113, 30-5-1 i4,
19  30-5-115,30-5-116,30-5-117,30-8-102, 30-8-103, 30-8-104, 30-8-105, 30-8-106, 30-8-107, 30-8-108,
20  30-8-201,30-8-202, 30-8-203, 30-8-204, 30-8-205, 30-8-206, 30-8-207, 30-8-208, 30-8-301, 30-8-302,
21 30-8-303, 30-8-304, 30-8-305, 30-8-306, 30-8-307, 30-8-308, 30-8-309, 30-8-310, 30-8-311, 30-8-312,
22  30-8-313,30-8-314,30-8-315, 30-8-316, 30-8-317, 30-8-318, 30-8-319, 30-8-320, 30-8-321, 30-8-401,
23  30-8-402, 30-8-403, 30-8-404, 30-8-405, 30-8-406, 30-8-407, 30-8-408, 30-10-401, 30-10-402,
24  30-10-403, 30-10-404, 30-10-405, 30-10-406, 30-10-407, 30-10-408, 30-10-409, 30-10-410, AND
25 30-10-411, MCA."
26
27  BE T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

28
29 Section 1. Section 30-1-1056, MCA, is amended to read:

30 "30-1-105. Territorial application of the codae -- parties’ power to choase applicable law. (1) Except
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as provided bereafter in this section, when a transaction bears a reasonable relation to this state and aiso
to another state or nation, the parties may agree that the law either of this state or of sueh the other state
or nation shall govern their rights and duties. Failing ss#6h agreement, this code applies to transactions
bearing an appropriate relation to this state.

{2) Where one of the following provisions of this code specifies the applicable law, that provision
governs and a contrary agreement is effective only to the extent permitted by the law {including the conflict
of laws rules} so specified:

Rights of creditors against sold goods. 30-2-402.

Applicability ot the Chapter on Leases. 30-2A-105 and 30-2A-106.

Applicability of the Chapter on Bank Deposits and Collections. 30-4-102.

Governing law in the Chapter on Funds Transfers. 30-4A-507,

Letters of Credit. [Section 20].

Applicability of the Chapter on Investment Securities. 39-8-108 [section 30].

Perfection provisions of the Chapter on Secured Transactions. 30-9-103."

Saction 2, Section 30-1-206, MCA, is amended to read:

"30-1-206. Statute of frauds for kinds of personal property not otherwise covered. (1) Except in
the cases described in subsection (2) ef-this—seetion a contract for the sale of personal property is not
enforceable by way of action or defense beyond $5,000 in amount or value of remedy unless there is some
writing which indicates that a contract for sale has been made between the parties at a defined or stated
price, reasonably identifies the subject matter, and is signed by the party against whom enforcement is
sought or by kis the party’s authorized agent,

{2) Subsection {1) of this section does not apply to contracts for the sale of goods (30-2-201) nor

of securities (39-8-348 [section 33]) nor to security agreements (30-9-203)."

Section 3. Section 30-2-512, MCA, is amended to read:

"30-2-512. Payment by buyer before inspection. {1) Where the contract requires payment before
inspection nonconformity of the goods does not excuse the buyer from so making payment unless:

{a) the nonconformity appears without inspaction; or

{b) despite tender of the required documents the circumstances would justify injunction against
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honor under the provisions of this code (36-8-334 [section 13(2)]).
{2) Payment pursuant to subsection {1) does not constitute an acceptance of goods or impair the

buyer’'s right to inspect or any of &6 the buyer’s remedies.”

Section 4. Section 30-3-124, MCA, is amended to read:

"30-3-124. Subject matter. (1) This chapter applies to negotiable instruments. it does not apply
to money or to payment orders governed by chapter 4A. A negotiable instrument that is also a certificated
security under 30-8-302-+4a+ [sectign 22(1}(d]] is subject to chapter 8 and to this chapter.

{2) In the event of conflict between the provisions of this chapter and those of chapter 4, chapter
8, or chapter 9, the pravisions of chapter 4, chapter 8, and chapter 9 prevail over those of this chapter.

{3) Regulations of the board of governors of the federal reserve system and operating circulars of
the federal reserve banks supersede any inconsistent provision of this chapter to the extent of the

inconsistency.”

Section 5. Section 30-4-104, MCA, is amended to read:

"30-4-104. Definitions and index of definitions. (1) In this chapter, unless the context otherwise
requires:

{a) "account” means any deposit or credit account with a bank and includes a demand, time,
savings, passbook, share draft, or like account, other than an éccount evidenced by a certificate of deposit;

(b} "afternoon" means the period of a day between noon and midnight;

(c} "banking day" means the part of a day on which a bank is open to the public for carrying on
substantially all of its banking functions;

(d) "clearinghouse" means an association of banks or other payors regularly clearing items;

{e} "customer” means a person having an account with a bank or for whom a bank has agreed to
collect items and includés a bank maintaining an account at another bank;

{f) "documentary draft" means a draft to be presented for acceptance or payment if specified
documents, certificated securities [[section 22]) or tranrsferstatements instructions for uncertificated
securities {[section 22]), or other certificates, statements, or the like are to be received by the draWee or
other payor before acceptance or payment 6f the draft;

(g) "draft" means a draft as defined in 30-3-104 or an item, other than an instrument, that is an
\ Legislative
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order;

(h} "item" means an instrument or a promise or an order to pay money handled by a bank for
coltection or payment. The term does not include a payment order goverr'ued by chapter 4A or a credit or
debit card slip.

{iy "midnight deadline” with respect to a bank is midnight on its next banking day following the
banking day on which it receives the relevant item or notice or from which the time for taking action
commences to run, whichever is later;

iy "settle" means to pay in cash, by clearinghouse settlement, in a charge or credit or by
remittance, or otherwise as agreed. A settlement may be either provisional or final.

(k) "suspends payments" with respect to a bank means that it has been closed by order of the
supervisory authorities, that a public officer has been appointed to take it over or that it ceases or refuses
to make payments in the ordinary course of business.

{2) Other definitions applying to this chapter and the sections in which they appear are:

"Bank". 30-4-105.

“Collecting bank™. 30-4-105.

"Depositary bank". 30-4-105.

"Intermediary bank". 30-4-105,

"Payor bank". 30-4-105.

"Presenting bank". 30-4-105.

"Presentment notice". 30-4-111.

{3) The following definitions in other chapters apply to this chapter:

"Acceptance". 30-3-410.

"Alteration”. 30-3-407.

"Cashier’s check”, 30-3-104.

"Certificate of deposit". 30-3-104.

"Certified chack". 30-3-410.

"Check"”. 30-3-104.

"Drawee”. 30-3-102.

"Good faith". 30-3-102.

"Holder in due course”. 30-3-302.
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"Instrument”. 30-3-104.

"Notice of dishonor". 30-3-508.
"Order”. 30-3-102.

"Ordinary care”. 30-3-102.

"Person entitled to enforce”. 30-3-301,
"Presentment”. 30-3-504.

"Promise". 30-3-102.

"Prove". 30-3-102,

"Teller's check”. 30-3-104.
“Unauthorized signature”. 30-3-404.
(4) In addition, chapter 1 contains general definitions and principles of construction and

interpretation applicable throughout this chapter.”

NEW SECTION. Section 6. Definitions. (1} |n this chapter:

{a} "Adviser" means a person who, at the request of the issuer, & confirmer, or another adviser,
notifies or requests another adviser to notify the beneficiary that a letter of credit has been issued,
confirmed, or amended.

(b} "Applicant” means a person at whose request or for whose account a letter of credit is issued.
The term includes a person who requests an issuer to issue a letter of credit on behalf of another if the
person making the request undertakes an obligation to reimburse the issuer,

{c} "Beneficiary" means a person who under the terms of a letter of credit is entitied to have its

complying presentation honored. The term includes a person to whom drawing rights have been transferred
under a transferable letter of credit.

{d} "Confirmer" means a nominated person who undertakes, at the request or with the consent of
the issuer, 1o honor a presentation under a ietter of credit issued by another.

(e) "Dishonor” of a letter of credit means failure timely to honor or 1o take an interim action, such
as acceptance of a draft, that may be required by the letter of credit.

(Hitil "Document” means a draft or other demand, document of title, investment security,
certificate, invoice, or other record, statement, or representation of fact, law, right, or opinion:

(A) which is presented in a written or other medium permitted by the letter of credit or, unless
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prohibited by the letter of credit, by the standard practice referred to in [section 12(5)]; and

{B) which is capable of being examined for compliance with the terms and conditions of the letter
of credit.

{ii} A document may not be oral.

(g} "Good faith" means honesty in fact in the conduct or transaction concerned.

(h} "Honor" of aletter of credit means performance of the issuer’s undertaking in the letter of credit
to pay or deliver an item of value. Unless the letter of credit otherwise provides, "honor" occurs:

(i) upon payment;

{ii} if the letter of credit provides for acceptance, upon acceptance of a draft and, at maturity, its
payment; or

{iii) if the letter of credit provides for incurring a deferred obligation, upon incurring the obligation
and, at maturity, its performance.

(i) “Issuer” means a bank or other person that issues a letter of credit, but does not include an
individual who makes an engagement for personal, family, or household purposes.

(j} "Letter of credit” means a definite undertaking that satisfies the requirements of [section 8] by
an issuer to a beneficiary at the request or for the account of an appiicant or, in the case of a financial
institution, to itself or for its own account, to honor a documentary presentation by payment or delivery
of an item of value.

(k) “Nominated person” means a person whom the issuer:

(i) designates or autharizes to pay, accept, negotiate, or otherwise give value under a letter of
credit; and

{ii) undertakes by agreement or custormn and practice to reimburse.

(I} "Presentation” means delivery of a document to an issuer or nominated person for honor or
giving of value under a letter of credit.

{m) "Presenter” means a person making a presentation as or on behalf of a beneficiary or
nominated person.

{n) "Record” means information that is inscribed on a tangible medium, or that is stored in an
electronic or other medium and is retrievabla in perceivabie form.

(o} "Successor of a beneficiary” means a person who succeeds to substantially all of the rights of

a beneficiary by operation of law, including a corporation with or inta which the beneficiary has been
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merged or consolidated, an administrator, executor, personal representative, trustee in bankruptcy, debtor
in possession, liquidator, and receiver.
(2} Definitions in other chapters applying to this chapter and the sections in which they appear are:
"Accept” or "Acceptance” 30-3-410
"Value” 30-3-303, 30-4-209
(3) Chapter 1 contains certain additional general definitions and principies of construction and

interpretation applicable throughout this chapter.

NEW SECTION. Section 7. Scope. (1) This chapter applies to tetters of credit and to certain rights
and obligations arising out of transactions involving letters of credit.

{2) The statement of a rule in this chapter does not by itself require, imply, or negate application
of the same or a different rule to a situation not provided for, or to a person not specified, in this chapter.

{3) With the exception of this subsection, subsections (1) and (4), [sections 6{1}(i} and (1)(}), 10(4),
and 18(4)], and except to the extent prohibited in 30-1-102(3) and [section 21({4)], the effect of this
chapter may be varied by agreement or by a provision stated or incorporated by reference in an
undertaking. A term in an agreement or undertaking generally excusing liability or generally limiting
remedies for failure to perform obligations is not sufficient to vary obligations prescribed by this chapter.

(4) Rights and obligations of an issuer to a beneficiary or a nominated person under a letter of
credit are independent of the existence, perfoermance, or nonperformance of a contract or arrangement out
of which the letter of credit arises or which underlies it, incluging contracts or arrangements between the

issuer and the applicant and between the applicant and the beneficiary.

NEW SECTION. Section 8. Formal requirements. A letter of credit, confirmation, advice, transfer,
amendment, or cancellation may be issued in any form that is a record and is authenticated:

(1) by a signature; or

{2) in accordance with the agreement of the parties or the standard practice referred to in [section

12(5}].

NEW SECTION. Section 9. Consideration. Consideration is not required 10 issue, amend, transfer,

or cancel a letter of credit, advice, or confirmation.
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NEW SECTION. Section 10. Issuance, amendment, cancellation, and duration. {1) A letter of

credit is issued and becomes enforceable according to its terms against the issuer when the issuer sends
or otherwise transmits it to the person requested to advise or to the heneficiary. A letter of credit is
revocable only if it so provides.

[2) After a letter of credit is issued, rights and obligations of a beneficiary, applicant, confirmer,
and issuer are not affected by an amendment or cancellation to which that person has not consented
except to the extent the letter of credit provides that it is revocabie or that the issuer may amend or cancel
the letter of credit without that consent.

(3} If there is no stated expiration date or other provision that determines its duration, a letter of
credit expires one year after its stated date of issuance or, if none is stated, after the date on which it is
issued.

(4) A letter of credit that states that it is perpetual expires b years after its stated date of issuance,

or if none is stated, after the date on which it is issued.

NEW SECTION. Section 11. Confirmer, nominated person, and adviser. (1) A confirmer is directly
obligated on a letter of credit and has the rights and obligations of an issuer to the extent of its
confirmation. The confirmer also has rights against and obligations to the issuer as if the issuer were an
applicant and the confirmer had issued the letter of credit at the request and for the account of the issuer.

(2) A nominated person who is not a confirmer is not ohligated to honor or otherwise give value
for a presentation.

(3) A person requested 1o advise may decline to act as an adviser. An adviser that is not a
confirmer is not obligated to honor or give value for a presentation. An adviser undertakes to the issuer
and 1o the beneficiary accurately to advise the terms of the letter of credit, confirmation, amendment, or
advice received by that person and undertakes to the beneficiary to check the apparent authenticity of the
request to advise. Even if the advice is inaccurate, the letter of credit, confirmation, or amendment is
enforceable as issued.

(4) A person who notifies a transferee beneficiary of the terms of a letter of credit, confirmation,
amendment, or advice has the rights and obligations of an adviser under subsection {3). The terms in the
notice to the transferee beneficiary may differ from the terms in any notice to the transferor beneficiary to

the extent permitted by the letter of credit, confirmation, amendment, or advice received by the person who
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s0 notifies.

NEW SECTION. Section 12. Issuer’s rights and obligations. {1) Except as otherwise provided in
[section 13], an issuer shall honor a presentation that, as determined by the standard practice referred to
in subsection (b), appears an its face strictly to comply with the terms and conditions of the letter of credit.
Except as otherwise provided in [section 17] and unless otherwise agreed with the applicant, anissuer shall
dishonor a presentation that does not appear so to comply.

(2} An issuer has a reasonable time after presentation, but not beyond the end of the seventh
business day of the issuer after the day of its receipt of documents:

{a) to honor;

(b} if the letter of credit provides for honor to be completed more than 7 business days after
presentation, to accept a draft or incur a deferred obligation; or

{c) to give notice to the presenter ot discrepancies in the presantation,

(3) Except as otherwise provided in subsection (4), an issuer is precluded from asserting as a basis
for dishonor any discrepancy if timely notice is not given, or any discrepancy not stated in the notice if
timely notice is given.

{4) Failure to give the notice specified in subsection {2} or to mention fraud, forgery, or expiration
in the notice does not preclude the issuer from asserting as a basis for dishonor fraud or forgery as
described in [section 13(1)] or expiration of the letter of credit befare presentation.

(8} An issuer shail observe standard practice of financial institutions that regularly issue letters of
credit. Determination of the issuer’'s observance of the standard practice is a matter of interpretation for
the court. The court shall offer the parties a reasonable opportunity to present evidence of the standard
practice.

(6) An issuer is not responsible for:

(a) the performance or nonperformance of the underlying contract, arrangemaent, or transaction;

(bl an act or omission of others; or

(c) abservance or knowledge of the usage of a particular trade other than the standard practice
referred to in subsection (5).

{7} If an undertaking constituting a letter of credit under [section 6{1){j)] contains nondocumentary

conditions, an issuer shall disregard the nondocumentary conditians and treat them as if they were not
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stated‘

{8} An issuer that has dishonored a presentation shall return the documents or hoid them at the
disposal of, and send advice to that effect to, the presenter.

. (9} An issuer that has honored a presentation as permitted or required. by this chapter:

{a) s entitled to be reimbursed by the applicant in immediately available funds not later than the
date of its payment of funds;

{b) takes the documents free of claims of the beneficiary or presenter;

(c} is preciuded from asserting a right of recourse on a draft under 30-3-414 and 30-3-415;

{d) except as otherwise provided in {sections 14 and 21], is precluded from restitution of money
paid or other value given by mistake to the extent the mistake concerns discrepancies in the documents
or tender which are apparent on the face of the presentation; and

{e) is discharged to the extent of its performance under the letter of credit unless the issuer

honored a presentation in which a required signature of a beneficiary was forged.

NEW SECTION. Section 13. Fraud and forgery. (1) If a presentation is made that appears on its
face strictly to comply with the terms and conditions of the letter of credit, but a required document is
forged or materially fraudulent, or honor of the presentation would facilitate a material fraud by the
beneficiary on the issuer or applicant:

{a} the issuer shall honor the presentaticn, if honor is demanded by:

(i} a nominated person who has given value in good faith and without notice of forgery or material
fraud;

(i} a confirmer who has honored its confirmation in good faith;

{iii a holder in due course of a draft drawn under the letter of credit which was taken after
acceptance by the issuer or nominated person; or

liv) an assignee of the issuer’s or nominated person’s deferred obligation that was taken for value
and without notice of forgery or material fraud after the obligation was incurred by the issuer or nominated
person; and

(b} tha issuer, acting in good faith, may honor. or dishonor the presentation in any other case.

{2) If an applicant claims that a required document is forged or materially fraudulent or that honor

of the presentation would facilitate a material fraud by the beneficiary on the issuer or applicant, a court
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of competent jurisdiction may temporarily or permanently enjoin the issuer from honoring a presentation
or grant similar relief against the issuer or other persaons only if the court finds that:

{a} the relief is not prohibited under the law applicable to an accepted draft or deferred obligation
incurred by the issuer;

(b} a beneficiary, issuer, or nominated person who may be adversely affected is adequately
protected against loss that it may suffer because the relief is granted;

(c) all of the conditions to entitle a person to the relief under the law of this state have been met;
and

{d) on the basis of the information submitted to the court, the applicant is more likely than not to
succeed under its claim of forgery or material fraud and the person demanding honor dees not qualify for

protection under subsection {1}){a).

NEW SECTION. Section 14. Warranties. (1) If its presentation is honored, the beneficiary

warrants:

(a) to the issuer, any other person to whom presentation is made, and the applicant that there is
no fraud or forgery of the kind described in [section 13(1)}; and

{b) to the applicant that the drawing does not viclate any agreement between the applicant and
beneficiary or any other agreement intended by them to be augmented by the jetter of credit.

(2) The warranties in subsection (1) are in addition to warranties arising under chapters 3, 4, 7,

and 8 because of the presentation or transfer of documents covered by any of those chapters.

NEW SECTION. Section 15. Remedies. (1) If an issuer wrongfully dishonors or repudiates its

obligation to pay money under a letter of credit before presentation, the beneficiary, successor, or
nominated person presenting on its own behalf may recover from the issuer the amount that is the subject
ot the dishonor or repudiation. If the issuer’s obligation under the letter of credit is not for the payment
of meney, the claimant may obtain specific performance or, at the claimant’s election, recover an amount
equal to the value of performance from the issuer. In either case, the claimant may also recover incidental
but not consequential darmages. The claimant is not obligated to take action to avoid damages that might
be due from the issuer under this subsection. If, althcugh not obiigated tc do so, the claimant avoids

damages, the claimant’'s recovery from the issuer must be reduced by the amount af damages avoided.
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The issuer has the burden of proving the amount of damages avoided. In the case of repudiation the
claimant need not present any document.

(2} If an issuer wrongfully dishonors a draft or demand presented under a letter of credit or honors
a draft or demand in breach of its obligation to the applicant, the applicant may recover damages resulting
from the breach, including incidental but not consequential damages, less any amount saved as a result of
the breach.

(3) If an adviser or nominated person other than a confirmer breaches an obligation under this
chapter or an issuer breaches an obligation not covered in subsection (1} or (2), a person to whom the
obligation is owed may recover damages resulting from the breach, inciuding incidental but not
consequential damages, less any amount saved as a result of the breach. To the extent of the
confirmation, a confirmer has the liability of an issuer specified in this subsection and subsections (1) and
(2).

(4} An issuer, nominated person, or adviser who is found liable under subsection (1), (2), or {3}
shall pay interest on the amount owed from the date of wrongful dishonor or other appropriate date.

{5} Reasonable attorney’s fees and other expenses of litigation must be awarded to the prevailing
party in an action in which a remedy is sought under this chapter.

{6) Damages that would otherwise be payable by a party for breach of an obligation under this
chapter may be liquidated by agreement or undertaking, but only in an amount or by a formula that is

reasanable in light of the harm anticipated.

NEW SECTION. Section 16. Transfer of letter of credit. (1} Except as otherwise provided in
[section 17], unless a letter of credit provides that it is transferabla, the right of a beneficiary to draw or
otherwise demand performance under a letter of credit may not be transferred.

(2) Even if aletter of credit provides that it is transferable, the issuer may refuse to recognize or
carry out a transfer if:

{(a} the transfer would violate applicable law; or

{b) the transferor or transferee has failed to comply with any requirement stated in the letter of
credit or any other requirement relating to transfer imposed by the issuer which is within the standard

practice referred to in [section 12{5)] or is otherwise reasonabie under the circumstances.
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NEW SECTION. Section 17. Transfer by operation of law. (1) A successor of a beneficiary may

consent to amendments, sign and present documents, and receive payment or other items of value in the
name of the beneficiary without disclosing its status as a successor.

{2} A successor of a beneficiary may consent to amendments, sign and present documents, and
receive payment or other items of value in its own name as the disclosed successor of the beneficiary.
Except as otherwise provided in subsection (5), an issuer shall recognize a disclosed successor of a
beneficiary as beneficiary in full substitution for its predecessor upon compliance with the reguirements for
recognition by the issuer of a transfer of drawing rights by operation of law under the standard practice
referred to in [section 12(B)} or, in the absence of such a practice, compliance with other reascnable
procedures sufficient to protect the issuer.

{3) An issuer is not obliged to determine whether a purported successor is a successor of a
beneficiary or whether the signature of a purported successar is genuine or authorized,

(4) Honor of a purported successor’'s apparently complying presentation under subsection (1) or
{2) has the conseguences specified in [section 12(9)] even if the purported successor is not the successor
of a beneficiary. Documents signed in the name of the beneficiary or of a disclosed successor by a person
who is neither the beneficiary nor the successor of the beneficiary are forged documents for the purposes
of [section 13].

{5} An issuer whose rights of reimbursement are not covered by subsection {4) or substantially
similar law and any confirmer or nominated person may decline to recognize a presentation under
subsection {2).

{6) A beneficiary whose name is changed after the issuance of a letter of credit has the same rights

and obligations as a successor of a baneficiary under this section.

NEW SECTION. Section 18. Assignment of proceeds. (1) (a) In this section, "proceeds of a letter
of credit” means the cash, check, accepted draft, or other item of value paid or delivered upon honor or
giving of value by the issuer or any nominated person under the letter of credit.

(b} The term does not include a beneficiary’'s drawing rights or documents presented by the
beneficiary.

{2) A beneficiary may assign its right to part or all of the proceeds of a letter of credit. The
beneficiary may do so before presentation as a present assignment of its right to receive proceeds
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contingent upan its compliance with the terms and conditions of the letter of credit.

(3} An issuer or nominated person need not recognize an assignment of proceeds of a letter of
credit until it cansents to the assignment.

(4) An issuer or nominated person has no obligation to give or withhold its consent to an
assignment of proceeds of a letter of credit, but cansent may not be unreasonably withheld if the assignee
possesses and exhibits the letter of credit and presentation of the letter of credit is a condition 1o hanor.

(5) Rights of a transferee beneficiary or nominated person are independent of the beneficiary's
assignment of the proceeds of a ietter of credit and are superior to the assignee’s right to the proceeds.

(6) Neither the rights recognized by this section between an assignee and an issuer, transferee
beneficiary, or nominated person nor the issuer’s or nominated person’s payment of proceeds to an
assignee or a third person affect the rights between the assignee and any persan other than the issuer,
transferee beneficiary, or nominated person. The mode of creating and perfecting a security interest in or
granting an assignment of a beneficiary’s rights to proceeds is governed by chapter 9 or ather law. Against
persons ather than the issuer, transferee beneficiary, or nominated person, the rights and obligations arising
upon the creation of a security interest or other assignment of a beneficiary’s right to proceeds and its

perfection are governed by chapter 9 or other law,

NEW SECTION. Section 19. Statute of limitations. An action to enforce a right or obligation

arising under this chapter must be commenced within 1 year after the expiration date of the relevant letter
of credit or 1 year after the cause of action accrues, whichever occurs later. A cause of action accrues

when the breach occurs, regardless of the aggrieved party’s lack of knowledge of the breach.

NEW SECTION. Section 20. Choice of law and forum. (1) The liability of an issuer, nominated

person, or adviser for action or omission is governed by the law of the jurisdiction chosen by an agreement
in the form of a record signed or otherwise authenticated by the affected parties in the manner provided
in [section 8] or by a provision in the person‘s letter of credit, confirmation, or aother undertaking. The
jurisdiction whose law is chosen need not bear any relation to the transaction,

(2) Unless subsection (1) applies, the liability of an issuer, nominated person, or adviser for action
or omission is governed by the law of the jurisdiction in which the person is located. The person is
considered to be located at the address indicated in the person’s undertaking. If more than one address
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is indicated, the person is cansidered 10 be located at the address from which the person’s undertaking was
issued. For the purpose of jurisdiction, choice of law, and recognition of interbranch letters of credit, but
not enforcement of a judgment, all branches of a bank are considered separate juridical entities and a bank
is considered to be located at the place where its relevant branch is considered to be located under this
subsection.

{3} {a) Except as otherwise provided in this subsection, the liability of an issuer, nominated person,
or adviser is governed by any ruies of custom or practice, such as the Uniform Customs and Practice for
Documentary Credits, to which the letter of credit, confirmation, or other undertaking is expressly made
subject.

(b} The rules of custom and practice govern except to the extent of any conflict with the
nanvariable provisions specified in [section 7(3)] if:

(iy this chapter would govern the liability of an issuer, nominated person, or adviser under
subsection (1) or {2);

(il the relevant undertaking incorporates rules of custom or practice; and

(i) there is conflict between this chapter and those rules as applied to that undertaking.

{4) 1If there is conflict betwéen this chapter and chapter 3, 4, 4A, or 9, this chapter governs.

{5} The farum for settling disputes arising out of an undertaking within this chapter may be chosen
in the manner and with the binding effect that governing law may be chosen in accordance with subsection

(1.

NEW SECTION. Section 21. Subrogation of issuer, applicant, and nominated person. {1) An

issuer that honors a beneficiary’s presentation is subrogated to the rights of the beneficiary to the same
extent as if the issuer were a secondary obligor of the underlying obitgation owed to the beneficiary and
of the applicant to the same extant as if the issuer were the secondary obligor of the underlying obligation
owed to the applicant.

(2) An applicant that reimburses an issuer is subrogated to the rights of the issuer against any
beneficiary, presenter, or nominated person to the same extent as if the applicant were the secondary
obligor of the obligations owed to the issuer and has the rights of subrogation of the issuer to the rights
of the beneficiary stated in subsection (1).

{3) A nominated person who pays or gives value against a draft or demand presented under a letter
i%;girladve
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of credit is subrogated to the rights of:

{a) the issuer against the applicant to the same extent as if the nominated person were a secondary
obligor of the obligation owed to the issuer by the applicant;

(b} the beneficiary to the same extent as if the nominated person were a secondary obligor of the
underlying obligation owed to the beneficiary; and

{c) the applicant to same extent as if the nominated person were a secondary obligor of the
unde;lying obligation owed to the applicant.

(4) Notwithstanding any agreement or term to the contrary, the rights of subrogation stated in
subsections (1) and {2) do not arise until the issuer honors the letter of credit or otherwise pays and the
rights in subsection (3) do not arise until the nominated person pays or otherwise gives value. Until then,
the issuer, nominated person, and the applicant do not derive under this section present or prospective

rights forming the basis of a claim, defense, or excuse.

NEW SECTION. Section 22. Definitions. (1} In this chapter:

{a) "Adverse claim™ means a claim that a claimant has & property interest in a financial asset and
that it is a violation of the rights of the claimant for another person to hold, transfer, or deal with the
financial asset.

{b) "Bearer form" as applied to a certificated security, means a form in which the security is
payable to the bearer of the security certificate according to its terms but not by reason of an indorsement.

{c) "Broker” means a person defined as a broker or dealer under the federal securities laws, but
without excluding a bank acting in that capacity.

{d) "Certificated security” means a security that is represented by a certificate.

(@} "Clearing corporation” means:

{iy a person that is registered as a "clearing agency” under the federal securities laws;

{ii) a federal reserve bank; or

(i) any other person that provides clearance or settlement services with respect to financial assets
that would require it to register as a clearing agency under the federal securities laws but for an exclusion
or exemption from the registration requirement, if its activities as a clearing corporation, including
promulgation of rules, are subject to regulation by a federal or state governmental authority.

() "Communicate” means to:

(L Lrll_a:ive
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{i} send a signed writing; or

{ii} transmit info-rmation by any mechanism agreed upon by the persons transmitting and receiving
the information.

{g) "Entitlement holder” means a person identified in the records of a securities intermediary as the
person having a security entitlement against the securities intermediary. If a person acquires a security
entitlement by virtue of {section 61(2}(b) or {2){c}], that person is the entitlement holder.

(h} "Entitlement order” means a notification communicated to a securities intermediary directing
transfer or redemption of a financial asset to which the entitlement holder has a security entitiement.

{i} () "Financial asset,” except as otherwise provided in [section 23], means:

{A) a security;

(B) an obligation of a person or a share, participation, or other interest in a person or in property
or an enterprise of a person, which is, or is of a type, dealt in or traded on financial markets, or which is
recognized in any area in which it is issued or dealt in as a medium for investment; or

{C) any property that is held by a securities intermediary for another person in a securities account
if the securities intermediary has expressly agreed with the other person that the property is to be treated
as a financial asset under this chapter.

{il As context requires, the term means either the interest itself or the means by which a person’s
claim to it is evidenced, including a certificated or uncertificated security, a security certificate, or a security
entitlement.

{j) "Good faith," for purposes of the obligation of good faith in the performance or enforcement of

contracts or duties within this chapter, means honesty in fact and the cbservance of reasonable commercial

- standards of fair dealing.

{k) "Indorsement” means a signature that alone or accompanied by other words is made on a
security certificate in registered form or on a separate document far the purpose of assigning, transferring,
or redeeming the security or granting a power to assign, transfer, or redeem it.

(h  "Instruction” means a notification communicated to the issuer of an uncertificated security
which directs that the transfer of the security be registered or that the security be redeemed.

{m) "Registered form,” as applied to a certificated security, means a form in which:

(i) the security certificate specifies a person entitled to the security; and

(i) a transfer of the security may be registered upon books maintained for that purpose by or on

i Legislative
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behaif of the issuer, or the sécurity certificate so states.

(n) "Securities intermediary” means:

(i) a clearing corporation; or

(i} a person, including a bank or broker, that in the ordinary course of its business maintains
securities accounts for others and is acting in that capacity.

{o) "Security," except as otherwise provided in [section 23], means an obligation of an issuer or
a share, participation, or other interest in an issuer or in property or an enterprise of an issuer:

{i) which is represented by a security certificate in bearer or registered form, or the transfer of which
may be registered upon books maintained for that purpose by or on behalf of the issuer;

_(ii) which is one of a class or series or by its terms is divisibie into a class or series of shares,
participations, interests, or obligations; and

{iii} which:

(A} is, or is of a type, dealt in or traded on securities exchanges or securities markets; or

(B} is a medium for investment and by its terms expressly provides that it is a security governed
by this chapter.

{p) "Security certificate” means a certificate representing a security.

{q) "Security entitlement” means the rights and property interest of an entitlement holder with
respect to a financial asset specified in [sections 61 through 71].

(r) "Uncertificated security” means a security that is not represented by a certificate.

{2) Other definitions applying to this chapter and the sections in which they appear are:

"Appropriate persen” [section 27]

"Contral” [section 26]

"Delivery" [section 47]

"Investment company security” [section 23]

"Issuer” [section 37]

"QOverissue” [section 48]

"Protected purchaser” [section 48]

"Securities account” [section 61]

{3) In addition, chapter 1 contains general definitions and principles of construction and

interpretation applicable throughout this chapter.
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{4) The characterization of a person, business, or transaction for purposes of this chapter does not
determine the characterization of the person, business, or transaction for purposes of any other iaw,

regulation, or rule.

NEW SECTION. Section 23. Rules for determining whether certain obligations and interests are
securities or financial assets. {1) A share or similar equity interest issued by a corporation, business trust,
joint stock company, or similar entity is a security.

(2} An "investment company security” is a security. "Investment company security ' means a share
or similar equity interest issued by an entity that is registered as an investment company under the federal
investment company laws, an interest in a unit investment trust that is so registered, or a face-amount
certificate issued by a face-amount certificate company that is so registered. Investment company security
does not include an insurance policy or endowment policy or annuity contract issued by an insurance
company.

{3) Aninterest in a partnership or limited liability company is not a security unless it is dealt in or
traded on securities exchanges or in securities markets, its terms expressly provide that it is a security
governed by this chapter, or it is an investment company security. However, an interest in a partnership
or limited liability company is a financial asset if it is held in a securities account.

(4) A writing that is a security certificate is governed by this chapter and not by chapter 3, even
though it aiso meets the requirements of that chapter. However, a negotiable instrument governed by
chapter 3 is a financial asset if it is held in a securities account.

(3) An option or similar obligation issued by a clearing corporation to its participants is not a
security, but is a financial asset,

{6) A commodity contract, as defined in [section 761}, is not a security or a financial asset.

NEW SECTICN. Section 24. Acquisition of security or financial asset or interest therein. {1) A

persen acquires a security or an interest therein, under this chapter, if:

(a) the person is a purchaser to whom a security is delivered pursuant to [section 47]; or

(b) the person acquires a security entitlement to the security pursuant to {section §1].

(2} A person acquires a financial asset, other than a security, or an interest therein, under this
chapter, if the person acquires a security entitiement to the financiai asset.
[Legislative
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{3) A person who acquires a security entitlement to a security or other financial asset has the rights
specified in [sections 61 through 71], but is a purchaser of any security, security entitlement, or other
financial asset held by the securities intermediary oniy to the extent provided in [section 63].

{4) Uniess the context shows that a different meaning is intended, a person who s required by
other law, regulation, rule, or agreement to transfer, deliver, present, surrender, exchange, or otherwise
put in the possession of another person a security or financial asset satisfies that requirement by causing

the other person to acquire an interest in the security or financial asset pursuant to subsection (1) or {2},

NEW SECTION. Section 25. Notice of adverse claim. (1) A person has notice of an adverse claim

(a) the person knows of the adverse claim;

{b) the person is aware of facts sufficient to indicate that there is a significant probability that the
adverse claim exists and deliberately avoids information that would establish the existence of the adverse
claim; or

{c) the persan has a duty, imposed by statute or regulation, to investigate whether an adverse
claim exists, and the investigation so required would establish the existence of the adverse claim.

{2) Having knowledge that a financial asset or interest therein is or has been transferred by a
representative imposes no duty of inquiry into the rightfulness of a transaction and is not notice of an
adverse claim. However, a person who knows that a representative has transferred a financial asset or
interest therein in a transaction that is, or whose proceeds are being used, for the individual benefit of the
representative or otherwise in breach of duty has notice of an adversa claim.

{3) An act or event that creates a right to immediate performance of the principal obligation
represented by a security certificate or sets a date on or after which the certificate is to be presented or
surrendered for redemption or exchange does not itself constitute notice of an adverse claim except in the
case of a transfer more than:

(a}) 1 year after a date set for presentment or surrender for redemption ar exchange; or

(b) 6 months after a date set for payment of money against presentation or surrender of the
certificate, if money was available for payment on that date.

(4} A purchaser of a certificated security has notice of an adverse claim if the security certificate:

(@) whether in bearer or registered form, has been indorsed "for collection” or “for surrender” or
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for some other purpose not involving transfer: or

(b) is in bearer form and has on it an unambiguous statement that it is the property of a person
other than the transferor, but the mere writing of a name on the certificate is not such a statement.

(b} Filing of a financing statement under chapter 9 is not notice of an adverse claim to a financial

asset.

NEW SECTION. Section 26. Control. (1) A purchaser has "control” of a certificated security in

bearer form if the certificated security is delivered to the purchaser.

{2} A purchaser has "control” of a certificated security in registered form if the certificated security
is delivered to the purchaser and:

(a) the certificate is indorsed to the purchaser or in blank by an effective indorsement; or

(b} the certificate is registered in the name of the purchaser, upon original issue or registration of
transfer by the issuer.

(3) A purchaser has "control” of an uncertificated security if:

{(a) the uncertificated security is delivered to the purchaser; or

{b) the issuer has agreed that it will comply with instructions originated by the purchaser without
further consent by the registered owner.

(4) A purchaser has "control” of a security entitlement if:

(a) the purchaser becomes the entitlement holder; or

{b) the securities intermediary has agreed that it will camply with entitlement orders originated by
the purchaser without further consent by the entitlement holder.

{5) If an interest in a security entitiement is granted by the entitiement holder to the entitlement
holder’s own securities intermediary, the securities intermediary has control.

(6) A purchaser who has satisfied the requirements of subsection {3}{b) or {4)(b) has control even
if the registered owner in the case of subsection {3)(b} or the entittement holder in the case of subsection
{4)(b) retains the right to make substitutions for the uncertificated security or security entittement, to
originate instructions or antitlement arders to the issuer or securities intermediary, or otherwise to deal with
the uncertificated security or security entitlement.

{7) An issuer or a securities intermediary may not enter into an agreement of the kind described
in subsection {3}(b) or (4)(b) without the consent of the registered owner or entitlement holder, but an
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issuer or a securities intermediary is not required to enter into such an agreement even though the
registered owner or entitlement holder so directs. An issuer or securities intermediary that has entered into
such an agreement is not required to confirm the existence of the agreement to another party unless

requested to do so by the registered owner or entittement heider.

NEW SECTION. Section 27. Whether indorsement, instruction, or entittement order is effective.
{1} "Appropriate person" means:

(a) with respect to an indorsement, the person specified by a security certificate or by an effective
special indorsement to be entitled to the security;

'(b) with respect to an instruction, the registered owner of an uncertificated security;

{c) with respect to an entitlement order, the entitlement holder;

{d) if the person designated in subsection (1){a}, {1}(b), ar {1}(¢) is deceased, the designated
person’s successor taking under other law or the designated person’s personal representative acting for
the estate of the decedent; or

(e) if the person designated in subsection (1){a), {1)}(b), or (1){c) lacks capacity, the designated
person’s guardian, conservator, or other similar representative who has power under other law to transfer
the security or financial asset.

{2} Anindorsement, instructian, or entittement order is effective if:

{a) it is made by the appropriate person;

{b) it is made by a person who has power under the law of agency to transfer the security or
financial asset on behalf of the appropriate person, including, in the case of an instruction ar entitlement
order, a person who has contral under [section 26(3)(b) or (4)(b}]; or

{c) the appropriate person has ratified it or is otherwise precluded from asserting its ineffectivehess.

(3) An indorsement, instruction, or entitlement order made by a representative is effective even

{a) the representative has failed to comply with a controlling instrument or with the law of the state
having jurisdiction of the representative reiationship, including any iaw requiring the representative to obtain
court approval of the transaction; or

{b) the representative’s action in making the indorsement, instruction, or entitlement order or using

the proceeds of the transaction is otherwise a breach of duty.
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(4} If a security is registered in the name of or specially indorsed to a person described as a
representative, or if a securities account is maintained in the name of a person described as a
representative, an indorsement, instruction, or entitlement order made by the person is effective even
though the person is no longer serving in the described capacity.

{6) Effectiveness of an indorsement, instruction, or entitlement order is determined as of the date
the indorsement, instruction, or entitlement order is made, and an indorsement, instruction, or entitlement

order does not become ineffective by reason of any later change of circumstances,

NEW SECTICN. Section 28. Warranties in direct holding. {1} A person who transfers a certificated
security to a purchaser for value warrants to the purchaser, and an indorser, if the transfer is by
indorsement, warrants to any subsequent purchaser that:

(a) the cértificate is genuing and has not been materially altered;

(b} the transferor or indorser does not know of any fact that might impair the validity of the
security;

{c} there is no adverse claim to the security;

{d) the transfer does not violate any restriction on transfer;

(e) if the transfer is by indorsement, the indorsement is made by an appropriate person, or if the
indorsement is by an agent, the agent has actual authority to act on behalf of the appropriate person; and

{f) the transfer is otherwise effective and rightful.

(2) A person who originates an instruction for registration of transfer of an uncertificated security
to a purchaser for value warrants to the purchaser that:

{a) the instruction is made by an appropriate person, or if the instruction is by an agent, the agent
has actual authority to act on behalf of the appropriate person;

(b} the security is valid;

(c) there is no adverse claim to the security; and

{d) at the time the instruction is presented to the issuer:

(i) the purchaser will be entitled to the registration of transfer;

{ii} the transfer will be registered by the issuer free from all liens, security interests, restrictions, and
claims other than those specified in the instruction;

(i) the transfer will not violate any restriction on transfer; and
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(iv) the requested transfer will otherwise be effective and rightful.

{3) A person who transfers an uncertificated security to a purchaser for value and does not
originate an instruction in connection with the transfer warrants that:

ta) the uncertificated security is valid;

(b) there is no adverse claim to the security,

{c}) the transfer does not violate any restriction on transfer; and

(d) the transfer is otherwise effective and rightful.

(4) A person who indorses a security certificate warrants to the issuer that:

{a} there is no adverse claim to the security; and

(b} the indorsement is effective.

(B} A person who originates an instruction for registration of transfer of an uncertificated security
warrants to the issuer that:

(a) the instruction is effective; and

{b) at the time the instruction is presented to the issuer the purchaser will be entitled to the
registration of transfer.

(6) A person who presents a certificated security for registration of transfer or for payment or
exchange warrants to the issuer that the person is entitled to the registration, payment, or exchange, but
a purchaser for value and without notice of adverse claims to whom transfer is registered warrants only
that the person has no knowledge of any unauthorized signature in a necessary indorsement.

{7} If a person acts as agent of another in delivering a certificated security 10 a purchaser, the
identity of the principal was known to the person to whom the certificate was delivered, and the certificate
delivered by the agent was received by the agent from the principal or received by the agent from another
persan at the direction of the principal, the person delivering the security certificate warrants only that the
delivering person has authority to act for the principal and does not know of any adverse claim to the
certificated security.

(8) A secured party who redelivers a security certificate received, or after payment and on order
of the debtor delivers the security certificate to another person, makes only the warranties of an agent
under subsection (7},

{(9) Except as otherwise provided in subsection (7), a broker acting for a customer makes to the

issuer and a purchaser the warranties provided in subsections (1) through (6). A broker that delivers a
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security certificate to its customer, or causes its customer to be registered as the owner of an uncertificated
security, makes to the customer the warranties provided in subsection (1) or (2} and has the rights and
privileges of a purchaser under this section. The warranties of and in favor of the broker acting as an agent

are in addition to applicable warranties given by and in favar of the customer.

NEW SECTION. Section 29. Warranties in indirect holding. (1) A person who originates an
entitlement order to a securities intermediary warrants to the securities intermediary that:

{a) the entitlement order is made by an appropriate person, or if the entitlement order is by an
agent, the agent has actual authority to act on behalf of the appropriate person; and

(b} there is no adverse claim to the security entitlement,

(2} A person who delivers a security certificate to a securities intermediary for credit to a securities
account or originates an instruction with respect to an uncertificated security directing that the
uncertificated security be credited to a securities account makes to the securities intermediary the
warranties specified in [section 28(1) or (2)].

{3) If a securities intermediary delivers a security certificate to its entitlement holder or causes its
entitiement holder to be registered as the owner of an uncertificated security, the securities intermediary

makes to the entitlement holder the warranties specified in [section 28(1) or {2}].

NEW SECTION. Section 30. Applicability -- choice of law. (1) The local law of the issuer’s

jurisdiction, as specified in subsection (4), governs:

(a) the validity of a security;

(b) the rights and duties of the issuer with respect to registration of transfer;

{c) the effectiveness of registration of transfer by the issuer;

{d) whether the issuer owes any duties to an adverse claimant to a security; and

(e} whether an adverse claim can be asserted against a person to whom transfer of a certificated
or uncertificated security is registered or a person who obtains control of an uncertificated security.

{2) The local law of the securities intermediary’s jurisdiction, as specified in subsection (5),
governs:

(a) acquisition of a security entittement from the securities intermediary;

(b} the rights and duties of the securities intermediary and entitlement holder arising out of a
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security entitlement;

(c) whether the securities ihtermediary owes any duties to an adverse claimant to a security
entitlement; and

{d} whether an adverse claim can be asserted against a person who acquires a security entitlement
from the securities intermediary or a person who purchases a security entitlement or interest therein from
an entitlement holder.

(3) The local law of the jurisdiction in which a security certificate is located at the time of delivery
governs whether an adverse claim can be asserted against a person to whom the security certificate is
delivered.

(4} "lssuer’s jurisdiction™ means the jurisdiction under which the issuer of the security is organized
or, if permitted by the law of that jurisdiction, the law of another jurisdiction specified by the issuer. An
issuer organized under the law of this state may specify the iaw of another jurisdiction as the law governing
the matters specified in subsections (1)(b} through (1}{e}.

{5) The following rules determine a “securities intermediary’s jurisdiction” for purposes of this
section:

(a) If an agreement between the securities intermediary and its entitlement holder specifies that
it is governed by the law of a particular jurisdiction, that jurisdiction is the securities intermediary’s
jurisdiction.

{b) If an agreement between the securities intermediary and its entittement holder does not specify
the governing law as provided in subsection (5}(a), but expressly specifies that the securities account is
maintained at an office in a particular jurisdiction, that jurisdiction is the securities intermediary’s
jurisdiction.

(c) If an agreement between the securities intermediary and its entitlement holder does not spéc‘:fy
a jurisdiction as provided in subsection (5){a) or ()b}, the securities intermediary’s jurisdiction is the
jurisdiction in which is located the office identified in an account statement as the office serving the
entitlement holder’s account.

{d) If an agreement between the securities intermediary and its entitlement holder does not specify
a jurisdiction as provided in subsection (5){a) or (5)(b) and an account statement does nat identify an office
serving the entitlement holder's account as provided in subsectian (5)(¢c), the securities intermediary’s

jurisdiction is the jurisdiction in which is located the chief executive office of the securities intermediary.
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(6) A securities intermediary’s jurisdiction is not determined by the physical location of certificates
representing financial assets, or by the jurisdiction in which is organized the issuer of the financial asset
with respect to which an entitlement hoider has a security entitlement, or by the location of facilities for

data processing or other recordkeeping concerning the account.

NEW SECTION. Section 31. Clearing corporation rules. A rule adopted by a clearing corporation
governing rights and obligations among the clearing corporation and its participants in the clearing
corporation is effective even if the ruie conflicts with this chapter and affects another party who does not

consent to the rule.

NEW SECTION. Section 32. Creditor's legal process. (1) The interest of a debtor in a certificated
security may be reached by a creditor cnly by actual seizure of the security certificate by the officer making
the attachment or levy, except as otherwise provided in subsection (4). However, a certificated security
for which the certificate has been surrendered to the issuer may be reached by a creditor by legal process
upon the issuer.

(2} The interest of a debtor in an uncertificated security may be reached by a creditor only by legal
pracess upon the issuer at its chief executive office in the United States, except as otherwise provided in
subsection (4).

{3) The interest of a debtor in a security entitlement may be reached by a creditor only by legal
process upon the securities intermediary with whom the debtor’s securities account is maintained, except
as otherwise provided in subsection (4).

{4) The interest of a debtor in a certificated security for which the certificate is in the possession
of & secured party, or in an uncertificated security registered in the name of a secured party, or a seéurity
entittement maintained in the name of a secured party, may be reached by a creditor by legal pracess upon
the secured party.

{B) A creditor whose debtor is the owner of a certificated security, uncertificated security, or
security entitiement is entitled to aid from a court of competent jurisdiction, by injunction or otherwise, in
reaching the certificated security, uncertificated security, or security entittement or in satistying the claim
by means allowed at law or in equity in regard to property that cannot readily be reached by other legal
process.
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NEW SECTION. Section 33. Statute of frauds inapplicable. A contract or modification of a

contract for the sale or purchase of a security is enforceable whether or not there is a writing signed or
record authenticated by a party against whom enforcement is saught, even if the contract or modification

is not capable of performance within 1 year of its making.

NEW SECTION. Section 34, Evidentiary rules concerning certificated securities. The following

rutes apply in an action on a certificated security against the issuer:

(1Y Unless specifically denied in the pleadings, each signature on a security certificate or in a
necessary indorsement is admitted.

(2) If the effectiveness of a signature is put in issue, the burden of establishing effectiveness is on
the party claiming under the signature, but the signature is presumed to be genuine or authorized.

(3) if signatures on a security certificate are admitted or established, production of the certificate
entitles a holder to recover on it uniess the defendant establishes a defense or a defect going to the validity
of the sacurity.

(4) If it is shown that a defense or defect exists, the plaintiff has the burden of establishing that
the plaintiff or some person under whom the plaintiff claims is a person against whom the defense or defect

cannot be asserted.

NEW SECTION. Section 35. Securities intermediary and others not liable to adverse claimant. A
securities intermediary that has transferred a financial asset pursuant to an effective entitlement order, or
a broker or other agent or bailee that has dealt with a financial asset at the direction of its customer or
principal, is not liable to a person having an adverse claim to the financial asset, unless the securities
intermediary, or broker or other agent or bailee:

(1) took the action after it had been served with an injunction, restraining order, or other legal
process enjoining it from doing so, issued by a court of competent jurisdiction, and had a reasonable
opportunity to act on the injunction, restraining order, or other legal process;

(2) acted in collusion with the wrongdoer in vioiating the rights of the adverse claimant; or

{3} in the case of a security certificate that has been stoten, acted with notice of the adverse claim.

NEW SECTION. Section 36. Securities intermediary as purchaser for value. A securities
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intermediary that receives a financial asset and establishes a security entitlement to the financial asset in
favor of an entitiement holder is a purchaser for value of the financial asset. A securities intermediary that
acquires a security entitlement to a financial asset from another securities intermediary acquires the security
entitlement for value if the securities intermediary acquiring the security entitiement estabiishes a security

entitlement to the financial asset in favor of an entitlement holder.

NEW SECTICN. Section 37. Issuer. (1} With respect to an cobligation en or a defense to a

security, an "issuer” includes a person that:

{a} places or authorizes the placing of its name on a security certificate, other than as
authenticating trustee, registrar, transfer agent, or the like, to evidence a share, participation, or other
interest in its property or in an enterprise, or to evidence its duty to perform an obligation represented by
the certificate;

{b) creates a share, participation, or other interest in its property or in an enterprise, or undertakes
an obligation, that is an uncertificated security;

{c} directly or indirectly creates a fractional interest in its rights or property, if the fractional interest
is represented by a security certificate; or

{d) becomes responsible for, or in place of, another person described as an issuer in this section.

{2} With respect to an obligation on or defense to a security, a guarantor is an issuer to the extent
of its guaranty, whether or not its obligation is noted on a security certificate.

{3) With respect to a registration of a transfer, issuer means a person on whose behalf transter

books are maintained.

NEW SECTION. Section 38. iIssuer’s responsibility and defenses - notice of defect or defense.

{1} Even against a purchaser for value and without notice, the terms of a certificated security include terms
stated on the certificate and terms made part of the security by reference on the certificate to another
instrument, indenture, or document or to a constitution, statute, ordinancae, rule, regulation, order, or the
like, to the extent the terms referred 1o do not conflict with terms stated on the certificate, A reference
under this subsection doas not of itself charge a purchaser for value with notice of a defect going to the
validity of the security, even if the certificate expressly states that a person accepting it admits notice. The

terms of an uncertificated security include those stated in any instrument, indenture, or document or in a
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canstitution, statute, ordinance, rule, reguiation, order, or the like, pursuant to which the security is issued.

{2) The following rules apply if an issuer asserts that a security is not valid:

(a} A security other than one issued by a government or gavernmental subdivision, agency, or
instrumentality, even though issued with a defect going to its validity, is valid in the hands of a purchaser
for value and without notice of the particular defect unless the defect involves a violation of a constitutional
pravision. In that case, the security is valid in the hands of a purchaser for value and without notice of the
defect, other than one who takes by original issue.

(b} Subsection {2){a) applies to an issuer that is a government or governmental subdivision, agency,
or instrumentality only if there has been substantial compliance with the legal requirements governing the
issue or the issuer has received a substantial consideration for the issue as a whole or for the particular
security and a stated purpose of the issue is one for which the issuer has power to borrow money or issue
the security.

{3) Except as atherwise provided in [section 41], lack of genuineness of a certificated security is
a complete defense, even against a purchaser for value and without notice.

{4) All other defenses af the issuer of a security, including nondelivery and conditional delivery of
a certificated security, are ineffective against a purchaser for value who has taken the certificated security
without notice of the particular defense.

{8) This section does not affect the right of a party to cancel a contract for a security "when, as
and if issued” or "when distributed" in the avent of a material change in the character of the security that
is the subject of the contract or in the plan or arrangement pursuant to which the security is to be issued
or distributed.

(6) It a security is held by a securities intermediary against whom an entitlement holder has a
security entitlement with respect to the security, the issuer may not assert any defense that the issuer

could not assert if the entitlement holder held the security directly,

NEW SECTION. Section 39. Staleness as notice of defect or defensa. After an act or event, other
than a call that has been revoked, creating a right to immediate performance of the principal obligation
represented by a certificated security or setting a date on or after which the security is to be presented or

surrendered for redemption or exchange, a purchaser is charged with notice of any defect in its issue or

defense of the issuer, if the act or avent:
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{1) requires the payment of money, the delivery of a certificated security, the registration of
transter of an uncer*ficated security, or any of them on presentation or surrender of the security certificate,
the money or security is available on the date set for payment or exchange, and the purchaser takes the
security more than one year after that date; or

(2) is not covered by subsection (1) and the purchaser takes the security more than 2 years after

the date set for surrender or presentation or the date on which performance became due.

NEW SECTION. Section 40. Effect of issuer’s restriction on transfer. A restriction on transfer of
a security imposed by the issuer, even if otherwise Iéwful, is ineffective against a person without
knowledge of the restriction unless:

{1} the security is certificated and the restriction is noted conspicuousty an the security certificate;
or

(2) the security is uncertificated and the registered owner has been notified of the restriction.

NEW SECTION. Section 41. Effect of unauthorized signature on security certificate. An

unauthorized signature placed on a security certificate before or in the course of issue is ineffective, but
the signature is effective in favor of a purchaser for value of the certificated security if the purchaser is
without notice of the lack of authority and the signing has been done by:

{1) an authenticating trustee, registrar, transfer agent, or other person entrusted by the issuer with
the signing of the security certificate or of similar security certificates, or the immediate preparation for
signing of any of them; or

{2) an employee of the issuer, or of any of the persons listed in subsection (1), entrusted with

responsible handling of the security certificate.

NEW SECTION. Section 42, Completion of alteration of security certificate. (1) If a security

certificate contains the signatures necessary to its issue or transfer but is incomplete in any other respect:
(a) any person may complete it by filling in the blanks as authorized; and
{b) even if the blanks are incorrectly filled in, the security certificate as completed is enforceable
by a purchaser who took it for value and without notice of the incorrectness.
{2) A complete security certificate that has been improperly altered, even if fraudulently, remains
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enforceable, but only according to its original terms.

NEW SECTION. Section 43. Rights and duties of issuer with respect to registered owners. {1)

Before due presentment for registration of transfer of a certificated security in registered form or of an
instruction requesting registration of transfer of an uncertificated security, the issuer or indenture trustee
may treat the registered owner as the person exclusively entitied to vote, receive notifications, and
otherwise exercise all the rights and powers of an owner.

(2) This chapter does nat affect the liability of the registered owner of a security for a cal,

assessment, or the like.

NEW SECTION. Section 44, Effect of signature of authenticating trustee, registrar, or transfer

agent. {1} A person signing a security certificate as authenticating trustee, registrar, transfer agent, or the
like, warrants to a purchaser for value of the certificated security, if the purchaser is without notice of a
particular defect, that:

{a) the certificate is genuine;

{b) the persan’s own participation in the issue of the security is within the person’s capacity and
within the scope of the autharity received by the person from the issuer; and

(c) the person has reasonable grounds to believe that the certificated security is in the form and
within the amount the issuer is autharized to issue.

{2} Unless otherwise agreed, a person signing under subsection {1} dees not assume responsibility

for the validity of the security in other respects.
NEW SECTION. Section 45. Issuer’s lien. A lien in favor of an issuer upon a certificated security

is valid against a purchaser only if the right of the issuer to the lien is noted conspicuously on the security

certificate.

NEW SECTION. Section 46. Ovaerissue, (1) In this section, "overissue” means the issue of

securities in excess of the amount the issuer has corporate power to issue, but an overissue does not occur

if appropriate action has cured the overissue.
{2) Except as otherwise provided in subsections {3) and (4}, the provisions of this chapter which
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validate a security or compel its issue or reissue do not apply to the extent that validation, issue, or reissue
would result in overissue.

{3) If an identical security not constituting an overissue is reasanably available for purchase, a
person entitled to issue or validation may compel the issuer 10 purchase the security and deliver it i
certificated or register its transfer if uncertificated, against surrender of any security certificate the person
hoids.

(4) If asecurity is not reasonably available for purchase, a person entitled to issue or validation may
recover fram the issuer the price the person or the last purchaser for value paid for it with interest from the

date of the person’s demand.

NEW SECTION. Section 47. Delivery. (1) Delivery of a certificated security tc a purchaser occurs
when:

{a) the purchaser acquires possession of the security certificate;

{b} another person, ather than a securities intermediary, either acquires possession of the security
certificate on behalf of the purchaser or, having previously acquired possession of the certificate,
acknowledges that it holds for the purchaser; or

(c) a securities intermediary acting on behalf of the purchaser acquires possession of the security
certificate, only if the certificate is in registered form and has been specially indcrsed to the purchaser by
an effective indorsement.

(2) Detivery of an uncertificated security to a purchaser occurs when:

{a} the issuer registers the purchaser as the registered owner, upon original iIssue or registration of
transfer; or

(b) another person, other than a securities intermediary, either becomes the registered owner of the
uncertificated security on behait of the purchaser or, having previously become the registered owner,

acknowledges that it holds for the purchaser.

NEW SECTION. Section 48. Rights of purchaser. {1) Except as otherwise provided in subsections
{2) and (3), upon delivery of a certificated or uncertificated security to a purchaser, the purchaser acquires
all rights in the security that the transferor had or had power to transfer.

(2) A purchaser of a limited interest acquires rights only to the extent of the interest purchased.
{ Legisiative
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{3} A purchaser of a certificated security who as a previous holder had notice of an adverse claim

does not improve its pesition by taking from a protected purchaser.

NEW SECTION. Section 49. Protected purchaser. (1) "Protected purchaser” means a purchaser
of a certificated or uncertificated security, or of an interest therein, who:

{a) gives value;

{b) does not have notice of any adverse claim to the security; and

{c) obtains control of the certificated or uncertificated security.

{2} in addition to acquiring the rights of a purchaser, a protected purchaser also acquires its interest

in the security free of any adverse claim.

NEW SECTION. Section 50. Indorsement. (1)} An indorsement may be in blank or special. An

indorsement in blank includes an indorsement to bearer. A special indorsement specifies toa whom a
security is to be transferred or who has power to transfer it. A holder may convert a blank indorsement
to a special indorsement.

{2) Anindorsement purporting to be only of part of a security certificate representing units intended
by the issuer to be separately transferable is etfective to the extent of the indorsement.

{3} Anindorsement, whether special or in blank, does not constitute a transfer until delivery of the
certificate on which it appears or, if the indorsement is on a separate document, until delivery of bath the
document and- the certificate.

(4) If a security certificate in registered form has been delivered to a purchaser without a necessary
indorsement, the purchaser may become a protected purchaser only when the indorsement is supplied.
However, against a transferor, a transfer is complete upon delivery and the purchaser has a specifically
enforceable right to have any necessary indorsement supplied.

(5) An indorsement of a security certificate in bearer form may give notice of an adverse cfaim to
the certificate, but it does not otherwise affect a right to registration that the holder possesses.

(6) Unless otherwise agreed, a person making an indorsement assumes only the obligations

provided in [section 28] and not an abligation that the security will be honored by the issuer.

NEW SECTION. Section B1. Instruction. (1} if an instruction has been originated by an
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appropriate person but is incomplete in any other respect, any person may complete it as authorized and
the issuer may rely on it as campleted, even though it has been completed incorrectly.
{2} Unless otherwise agreed, a personinitiating an instruction assumes only the obligations imposed

by {section 28] and not an obligation that the security will be hanored by the issuer.

NEW SECTION. Section 52. Effect of guaranteeing signature, indorsement, or instruction. (1)

A person who guarantees a signature of an indorser of a security certificate warrants that at the time of
signing:

(a) the signature was genuine;

{b) the signer was an appropriate person to indarse, or if the signature is by an agent, the agent
had actual authority to act on behaif of the appropriate‘person; and

{¢} the signer had legal capacity to sign.

{2) A person who guarantees a signature of the originator of an instruction warrants that at the
time of signing:

(&) the signature was genuine;

(b} the signer was an appropriate person to originate the instruction, or if the signature is by an
agent, the agent had actual authority to act on behalf of the appropriate person, if the person specified in
the instruction as the registered owner was, in fact, the registered owner, as to which fact the signature
guarantor does not make a warranty; and

{c) the signer had legal capacity to sign.

(3) A person who specially guarantees the signature of an originator of an instruction makes the
warranties of a signature guarantor under subsection (2) and also warrants that at the time the instruction
is presented to the issuer:

{a) the person specified in the instruction as the registered owner of the uncertificated security will
be the registered owner; and

{b) the transfer of the uncertificated security requested in the instruction wiil be registered by the
issuer free from all liens, security interests, restrictions, and claims other than those specified in the
instruction.

(4} A guarantor under subsactions (1} and {2} or a special guarantor under subsection (3) does not

otherwise warrant the rightfulness of the transfer.
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{5) A person who guarantees an indorsement of a security certificate makes the warranties of a
signature guarantor under subsection {1} and also warrants the rightfulness of the transfer in all respects.

(6) A person who guarantees an instruction requesting the transfer of an uncertificated security
makes the warranties of a special signature guarantor under subsection (3} and also warrants the
rightfulness of the transfer in all respects.

(7) An issuer may not require a special guaranty of signature, a guaranty of indarsement, or a
guaranty of instruction as a condition to registration of transfer.

{B8) The warranties under this section are made to a person taking or dealing with the security in
reliance on the guaranty, and the guarantor is liable to the person for loss resulting from their breach. An
indorser or originator of an instruction whose signature, indorsement, or instruction has been guaranteed
is liable to a guarantor for any loss suffered by the guarantor as a result of breach of the warranties of the

guarantor.

NEW SECTION. Section 53. Purchaser’'s right to requisites for registration of transfer. Unless

otherwise agreed, the transferor of é security on due demand shall supply the purchaser with proof of
authority to transfer or with any other requisite necessary to obtain registration of the transfer of the
security, but if the transfer is not for value, a transferor need not comply unless the purchaser pays the
necessary expenses. If the transferor fails within a reasonable time to comply with the demand, the

purchaser may reject or rescind the transfer,

NEW SECTION. Section 54. Duty of issuer to register transfer. (1) If a certificated security in

registeraed form is presented to an issuer with a request to register transfer or an instruction is presented
to an issuer with a request to register transfer of an uncertificated security, the issuer shall register the
transfer as requested if:

{a) under the terms of the security the person seeking registration of transfer is eligible to have the
security registered in its name; '

{b) the indorsement or instruction is made by the appropriate person or by an agent who has actual
authority to act on behalf of the appropriate person:

(c) reasonable assurance is given that the indorsement or instruction is genuine and authorized

{[section B51]);
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{d) any applicable law relating to the collection of taxes has been complied with;

{e) the transfer does not violate any restriction on transfer imposed by the issuer in accordance
with [section 40]; |

{f) a demanmd that the issuer not register transfer has not became effective under [section 56}, or
the issuer has compiied with [section 56(2}] but no legal process or indemnity bond is obtained as provided
in {section 56(4}]; and

{g) the transfer is in fact rightful or is to a protected purchaser.

(2) If an issuer is under a duty to register a transfer of a sécurity, the issuer is liable to a person
presenting a certificated security or an instruction for registration or to the person’s principal for loss

resulting from unreasonable delay in registration or failure or refusal to register the transfer.

NEW SECTION. Section 55. Assurance that indorsement or instruction is effective. (1) Anissuer
may require the following assurance that each necessary indorsement or each instruction is genuine and
authorized:

{a) in all cases, a guaranty of the signature of the person making an indorsement or originating an
instruction including, in the case of an instruction, reasonable assurance of identity;

{b} if the indorsement is made or the instruction is originated by an agent, appropriate assurance
of actual authority to sign; '

(c) if the indorsement is made or the instruction is originated by a fiduciary pursuant to [section
27{1)1td) or {1}{e)l, appropriate evidence of appointment or inc'umbency;

{d) if there is moare than one fiduciary, reasonable assurance that ali who are required to sign have
done so; and

{e)} if the indorsement is made or the instruction is originated by a person not covered by an.other
provision of this subsection, assurance appropriate to the case corresponding as nearly as may be to the
provisions of this subsection.

{2) An issuer may elect to require reasonable assurance beyond that specified in this section.

(3} In this section:

{al "Guaranty of the signature” means a guaranty signed by or on behalf of a person reasonably
believed by the issuer to be responsible. An issuer may adopt standards with respect ta responsibility if
they are not manifestly unreasonable.
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(b} "Appropriate evidence of appointment or incumbency” means:

(i} in the case of a fiductary appointed or qualified by a court, a certificate issued by or under the
direction or supervision of the court or an officer thereot and dated within 60 days before the date of
presentation for transfer; or

{ii) in any other case, a copy of a document showing the appointment or a certificate issued by or
on behalf of a person reasonably believed by an issuer to be responsible or, in the absence of that

document or certificate, other evidence the issuer reasonably considers appropriate.

NEW SECTION. Section 56. Demand that issuer not register transfer. {1) A person who is an

appropriate person to make an indorsement or originate an instructiocn may demand that the issuer not
register transfer of a security by communicating to the issuer a netification that identifies the registered
owner and the issue of which the security is a part and provides an address for communications directed
to the person making the demand. The demand is effective only if it is received by the issuer at a time and
in a manner affording the issuer reasonable opportunity to act on it.

{2} If a certificated security in registered form is presented to an issuer with a request to register
transfer or an instruction is presented to an issuer with a reguest to register transfer of an uncertificated
security after a demand that the issuer not register transfer has become effective, the issuer shall promptly
communicate to:

(a) the person who initiated the demand at the address provided in the demand; and

(b} the person who presented the security for registration of transfer or initiated the instruction
requesting registration of transfer a notification stating that:

{iy the certificated security has been presented for registration of transfer or the instruction for
registration of transfer of the uncertificated security has been received;

{ii) a demand that the issuer not register transfer had previously been received; and

{iii) the issuer will withhold registration ot transfer for a period of time stated in the notification in
order ta provide the person who initiated the demand an opportunity to obtain legal process or an indemnity
bond.

(3) The period described in subsection {2)(b)(iii) may not exceed 30 days after the date of

communication ot the notification. A shorter period may be specified by the issuer if it is not manifestly

unreasonable,
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(4} Anissuer is not liable to a person who initiated a demand that the issuer not register transfer
for any loss the person suffers as a result of registration of a transfer pursuant to an effective indorsement
or instruction if the person who initiated the demand does not, within the time stated in the issuer's
communication, either:

(al obtain an appropriate restraining order, injunction, or other process from a court of competent
jurisdiction enjoining the issuer from registering the transfer; or

{b) file with the issuer an indemnity bond, sufficient in the issuer’s judgment to protect the issuer
and any transfer agent, registrar, or other agent of the issuer invelved from any loss it or they may suffer
by refusing to register the transfer.

{5) This section does not relieve an issuer from liability for registering transfer pursuant to an

indorsement or instruction that was not effective.

NEW SECTION. Section 57. Wrongful registration. (1) Except as otherwise provided in {section

59], an issuer is liable for wrongful registration of transfer if the issuer has registered a transfer of a security
to a person not entitled to it, and the transfer was registered;

(a) pursuant to an ineffective indorsement or instruction;

{b) after a demand that the issuer not register transfer became effective under [section 56(1)] and
the issuer did not compily with {section 56(2)};

{¢) after the issuer had been served with an injunction, restraining order, or other legal process
enjoining it from registering the transfer, issued by a court of competent jurisdiction, and the issuer had a
reasonable opportunity to act on the injunction, restraining order, or other legal process; or

(d} by an issuer acting in collusion with the wrongdoer.

(2) Anissuer thatis fiable for wrongfuil registration of transfer under subsection (1) on demand shall
provide the person entitled to the security with a like certificated or uncertificated security, and any
payments or distributions that the person did not receive as a result of the wrongful registration. If an
overissue would result, the issuer’s liability to provide the person with a like security is governed by
[section 46].

{3) Except as otherwise provided in subsection {1} or in a law relating to the collection of taxes,
an issuer is not liable to an owner or other person suffering loss as a resuit of the registration of a transfer
of a security if registration was made pursuant to an effective indorsement or instruction.
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NEW _SECTION. Section 58. Replacement of lost, destroyed, or wrongfully taken security

certificate. (1) If an owner of a certificated security, whether in registered or bearer form, claims that the
cértificate has been lost, destroyed, aor wrongfully taken, the issuer shall issue a new certificate if the
owner:

(a) so requests before the issuer has notice that the certificate has been acquired by a protected
purchaser;

(b} files with the issuer a sufficient indemnity bond; and

(c) satisfies other reasonable requiraments imposed by the issuer.

{2) If, after the issue of a new security certificate, a protected purchaser of the ariginal certificata
presents it for registration of transfer, the issuer shall register the transfer unless an overissue would result.
in that case, the issuer’s liability is governed by [section 46]. In addition to any rights on the indemnity
bond, an issuer may recover the new certificate from a persan to whom it was issued or any person taking

under that person, except a protected purchaser.

NEW SECTION. Section 59. Obligation to notify issuer of lost, destroyed, or wrongfully taken

security certificate. |f a security certificate has been lost, apparently destroyed, or wrongfully taken, and
the owner fails to notify the issuer of that fact within a reasonable time after the owner has notice of it and
the issuer registers a transfer of the security before receiving notification, the owner may not assert against

the issuer a claim for registering the transfer under [section 57] or a claim to a new security certificate

under [section 58].

NEW SECTION. Section 60. Authenticating trustee, transfer agent, and registrar. A person acting
as authenticating trustee, transfer agent, registrar, or other agent for an issuer in the registration of a
transfer of its securities, in the issue of new security certificates or uncertificated securities, or in the
cancellation of surrenderad security certificates has the same obligation to the holder or owner of a
certificated or uncertificated security with regard to the particular functions performed as the issuer has in

regard to those functions.

NEW SECTION. Section 81. Sacurities account -- acquisition of security entitlement from securities

intermediary. (1) "Securities account” means an account to which a financial asset is or may be credited
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in accordance with an agreement under which the person maintaining the account undertakes to treat the
persan for whom the account is maintained as entitled to exercise the rights that comprise the financial
asset.

{2} Except as otherwise provided in subsections (4) and (5), a person acguires a security
entitlemment if a securities intermediary:

(a) indicates by book entry that a financial asset has been credited 10 the person’s securities
account:

(b} receives a financial asset from the person or acquires a financial asset for the person and, in
either case, accepts it for credit to the person’s securities agcount; ar

(c) becomes obligated under other law, regulation, or rute to credit a financial asset to the person’s
securities account.

{3) If a condition of subsection (2} has been met, a person has a security entitlement even though
the securities intermediary does not itself hold the financial asset.

{4) If a securities intermediary holds a financial asset for another person, and the financial asset
is registered in the name of, payable to the order of, or specially indorsed to the other person, and has not
been indorsed to the securities intermediary or in biank, the other person is treated as holding the financial
asset directly rather than as having a security entitiement with respect to the financial asset.

{5) Issuance of a security is not establishment of a security entitlement.

NEW SECTION. Section 62. Assertion of adverse claim against entittement holder. An action

based on an adverse claim to a financial asset, whether framed in conversion, replevin, canstructive trust,
equitable lien, or other theory, may not be asserted against a person who acquires a security entitlement

under [section 61] for value and without notice of the adverse claim.

NEW SECTION. Section 63. Property interest of entitlement holder in financial asset held by

securities intermediary. (1) To the extent necessary for a securities intermediary to satisfy all security
entitlerments with respect to a particular financial asset, all interests in that financial asset held by the
saecurities intermediary are held by the securitiss intermediary for the entitlement holders, are not property
of the securities intermediary, and are not subject to claims of creditors of the securities intermediary,
except as otherwise provided in [section 71].
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{2} An entitlement holder’s property interest with respect to a particular financial asset under
subsection (1) is a pro rata property interest in all interests in that financial asset held by the securities
intermediary, without regard to the time the entittement holder acquired the security entitlement aor the time
the securities intermediary acquired the interest in that financial asset.

{3} An entitlement holder’s property interest with respect to a particular financial asset under
subsection (1) may be enforced against the securities intermediary only by exercise of the entitlement
holder's rights under [sections 65 through 68].

{4} An entitlement holder's property interest with respect to a particular financial asset under
subsection (1) may be enforced against a purchaser of the financial asset or interest therein only if:

{a} insolvency proceedings have been initiated by or against the securities intermediary;

(b) the securities intermediary does not have sufficient interests in the financial asset to satisfy the
security entitlements of all of its entitlement holders to that financial asset;

{c) the securities intermediary violated its obligations under [section 64] by transferring the financial
asset or interest therein to the purchaser; and

(d) the purchaser is not protected under subsection (§).

(6} The trustee or other liquidator, acting on behalf of all entitlement holders having security
entitlements with respect to a particular financial asset, may recover the financial asset, or interest therein,
from the purchaser. If the trustee or other liquidator elects not to pursue that right, an entitlement holder
whose security entitlement remains unsatisfied has the right to recover its interest in the financial asset
from the purchaser.

(6) An action based on the entitlement holder's property interest with respect to a particular
financial asset under subsection (1), whether framed in conversion, repleyin, constructive trust, equitable
lien, or other theory, may not be asserted against any purchaser of a financial asset or interest therein who
gives vaiue, obtains control, and does not act in coliusion with the securities intermediary in violating the

securities intermediary’s ohligations under [section 64].

NEW SECTION, Section 64. Duty of securities intermediary to maintain financial asset. (1} A

securities intermediary shall promptly obtain and thereafter maintain a financial asset in a quantity
corresponding to the aggregate of all security entittements it has established in favor of its entitlement

holders with respect to that financial asset. The securities intermadiary may maintain those financial assets
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directly or through one or more other securities intermediaries.

{2) Except to the extent otherwise agreed by its entitlement holder, a securities intermediary may
not grant any security interests in a financial asset it is obligated to maintain pursuant to subsection (1),

{3) A securities intermediary satisfies the duty in subsection (1) if:

(a) the securities intermediary acts with respect to the duty as agreed upon by the entitlement
holder and the securities intermediary; ar

{b) in the absence of agreement, the securities intermediary exercises due care in accordance with
reasonable commercial standards to obtain and maintain the financial asset.

{4) This section does not apply to a clearing corporation that is itself the obligor of an option or

similar obligation to which its entitlement holders have security entitlements.

NEW SECTION. Section 65. Duty of securities intermediary with respect to payments and

distributions. (1} A securities intermediary shall take action to obtain a payment or distribution made by
the issuer of a financial asset. A securities intermediary satisfies the duty if:

(a) the securities intermediary acts with respect to the duty as agreed upon by the entitlement
holder and the securities intermediary; or

(b} in the absence of agreement, the securities intermediary exercises due care in accordance with
reascnable commercial standards to attempt to obtain the payment or distribution.

{2) A securities intermediary is obligated to its entitiement hoider for a payment or distribution
made by the issuer ot a financial asset if the payment or distribution is received by the securities

intermediary.

NEW SECTION. Saction 66. Duty of securities intermediary to exercise rights as directed by

entittement holder. A securities intermediary shail exercise rights with respect to a financial asset if
directed to do so by an entitlement holder. A securities intermediary satisfies the duty if:

(1) the securities intermediary acts with respect to the duty as agreed upon by the entitlement
holder and the securities intermediary; or

{2} in the absence of agreement, the securities intermediary either places the entitlement holder
in a position to exercise the rights directly or exercises due care in accordance with reasonable commercial

standards to follow the direction of the entitlement haolder.
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NEW SECTION, Section 67. Duty of securities intermediary to comply with entitlement order. (1)
A securities intermediary shall comply with an entitlement order if the en'titiement order is originated by the
appropriate person, the securities intermediary has had reasonable opportunity to assure itself that the
entitlement order is genuine and authorized, and the securities intermediary has had reasonable opportunity
to comply with the entitlement order. A securities intermediary satisfies the duty if:

(a) the securities intermediary acts with respect to the duty as agreed upon by the entitlement
holder and the securities intermediary; or

{b) in the absence of agreement, the securities intermediary exercises due care in accordance with
reasonable commercial standards to comply with the entitlement order.

(2) 1If a securities intermediary transfers a financial asset pursuant to an ineffective entittement
order, the securities intermediary shall reestablish a security entitlement in favor of the person entitled to
it, and pay or credit any payments or distributions that the person did not receive as a result of the
wrongful transfer. If the securities intermediary does not reestablish a security entitiement, the securities

intermediary is liable to the entittement holder for damages.

NEW SECTION. Section 68. Duty of securities intermediary to change entitlement holder’s pasition
to other form of security holding. A securities intermediary shall act at the direction of an entittement
holder to change a security entitlement into another available form of holding for which the entitlement
holder is eligible, or to cause the financial asset to be transferred to a securities account of the entitlement
holder with another securities intermediary. A securities intermediary satisfies the duty if:

{1) the securities intermediary acts as agreaed upon by the entitlement holder and the securities
intermediary; or

(2) in the absence of agreement, the securities intermediary exercises due care in accordance with

reasonable commercial standards to foillow the direction of the entitlement hoider.

NEW SECTION. Section 69. Specification of duties of securities intermediary by other statute or
regulation -- manner of performance of duties of securities intermediary and exercise of rights of entitlement
holder. (1) if the substance of a duty imposed upon a securities intermediary by [sections 64 through 68]

is the subject of other statute, reguiation, or rule, compliance with that statute, regulation, of rule satisfies

the duty.
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{2) To the extent that specific standards for the performance of the duties of a securities
intermediary or the exercise of the rights of an entitiement holder are not specified by other statute,
regulation, or rule or by agreement between the securities intermediary and entitlement holder, the
securities intermediary shall perform its duties and the entitlement holder shall exercise its rights in a
commercially reasonable manner.

(3) The obligation of a securities intermediary to perform the duties impased by [sections 64
through 68] is subject to:

{a) rights of the securities intermediary arising out of a security interest under a security agreement
with the entitlement holder or otherwise; and

{b) rights of the securities intermediary under other [aw, regulation, rule, or agreement to withhotd
performance of its duties as a resuit of unfulfilled obligations of the entitlement holder to the securities
intermediary.

{4) [Sections 64 through 68] do not require a securities intermediary to take any action that is

prohibited by other statute, regulation, or rule.

NEW SECTION. Section 70. Rights of purchaser of security entitlement from entitlement holder.

{1} An action based on an adverse claim to a financial asset or security entittement, whether framed in
conversion, replevin, constructive trust, equitable lien, or other theory, may not be asserted against a
person who purchases a security entitlement, or an interest therein, from an entitlement holder if the
purchaser gives value, does not have notice of the adverse claim, and obtains control.

(2) 1f an adverse claim could not have been asserted against an entitlement holder under [section
621, the adverse claim cannot be asserted against a person who purchases a security entitlement, or an
interest therein, from the entitiement holder.

(3) In a case not covered by the priority ruies in chapter 9, a purchaser for value of a security
entitlement, or an interest therein, who obtains control has priority over a purchaser of a security
entitiement, or an interest therein, who does not obtain control. Purchasers who have control rank equally,
except that a securities.intermediary as purchaser has priority over a conflicting purchaser who has control

unless otherwise agreed by the securities intermediary.

NEW SECTION. Section 71. Priority among security interests and entitiement holders. (1) Except
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as otherwise provided in subsections (2} and (3), if a securities intermediary does not have sufficient
interests in a particular financial asset to satisfy both its obligations to entitlement holders who have
security entitlements to that financial asset and its obligation to a creditor of the securities intermediary
who has a security interest in that financial asset, the claims of entitlement holders, other than the creditor,
have priority over the ciaim of the creditor.

{2) A claim af a creditor of a securities intermediary who has a security interest in a financial asset
held by a securities intermediary has priority over claims of the securities intermediary’s entitlement holders
who have security entitlements with respect to that financial asset if the creditor has control over the
financial asset.

(3} If a clearing corporation doeé not have sufficient financial assets to satisfy both its obligations
to entitlement holders who have security entitlements with respect to a financial asset and its obligation
to a creditor of the clearing corporation who has a security interest in that financial asset, the claim of the

creditor has priority over the c¢laims of entitlement holders.

Section 72. Section 30-9-103, MCA, is amended to read:

“30-9-103. Perfection of security interests in muliple state transactions. (1) {a) Subsection (1)
applies to documents and instruments and to goods other than those covered by a certificate of title
described in subsection (2}, mobile goods described in subsection (3), and minerals described in subsection
().

{b} Except as otherwise provided in subsection (1), perfection and the effect of perfection or
nenperfection of a security interest in collateral are governed by the law of the jurisdiction where the
collateral is when the last event occurs on which is based the assertion that the security interest is
perfected or unperfected.

(c) If the parties to a transaction creating a purchase money security interest in goods in one
jurisdiction understand at the time that the security interest attaches that the goods will be kept in another
jurisdiction, then the law of the other jurisdiction governs the perfection and the effect of perfection or
nonperfection of the security interest from the time it attaches until 30 days after the debtor receives
possession of the goods and thereafter if the goods are taken to the other jurisdiction before the end of the
30-day period.

(d) When collateral is brought into and kept in this state while subject to a security interest
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perfected under the law of the jurisdiction from which the collateral was removed, the security interest
remains perfected, but if action is required by part 3 of this chapter to perfect the security interest:

(i) if the action is not taken before the expiration of the period of perfection in the other jurisdiction
or the end of 4 months after the collateral is brought into this state, whichever peried first expires, the
security interest becomes unperfected at the end of that period and is thereafter considered to have been
unperfected as against a person who became a purchaser after removal:

(i) if the action is taken before the expiration of the period specified in (1){d){i}, the security interest
cantinues perfected thereafter;

{iii} for the purpose of priority over a buyer of consumer goods (30-9-307(2)), the period of the
effectiveness of a filing in the jurisdiction from which the collateral is removed is governed by the rules with
respect to perfection in {1){(d}{i} and (ii).

{2) (a) Subsection (2} applies to goods covered by a certificate of title issued under a statute of
this state or of another jurisdiction under the law of which indication of a security interest on the certificate
is required as a condition of perfection.

{b) Except as otherwise provided in subsection (2}, perfection and the effect of perfection or
nonperfection of the security interest are governed by the law (including the conflict of laws rules) of the
jurisdiction issuing the certificate until 4 months after the goods are removed from that jurisdiction and
thereafter until thé goods are registered in another jurisdiction, but in any event not beyond surrender of
the certificate. After the expiration of that period, the goods are not covered by the certificate of title within
the meaning of this section.

{c) Except with respect to the rights of a bﬁyer described in (2)(d), a security interest, perfected
in another jurisdiction otherwise than by notation on a certificate of title, in goods brought into this state
and thereafter covered by a certificate of title issued by this state is subject to the ruies stated in {1}d).

{d} !f goods are brought into this state while a security interest therein is perfected in any manner
under the law of the jurisdiction frdm which the goods are removed and a certificate of title is issued by
this state and the certificate does not show that the goods are subject to the security interest or that they
may be subject to security interests not shown on the certificate, the security interest is subordinate to the
rights of a buyer of the goods who is not in the business of selling goods of that kind to the extent that
he the buver gives value and receives delivery of the goods after issuance of the certificate and without
knowledge of the security interest.
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(3) {a) Subsection (3} applies to accounts (other than an account described in subsection {5) on
minerals) and general intangibles {other than uncertificated securities} and to goods which are mobile ang
which are of a type normally used in mare than one jurisdiction, such as motor vehicles, trailers, rolling
stock, airplanes, shipping containers, road building and construction machinery, and commercial harvesting
machinery, and the like, if the goods are equipment or are inventory leased or held for lease by the debtor
to others and are not covered by a certificate of title described in subsection (2).

{b}] The law (inctuding the conflict of laws rules) of the jurisdiction in which the debtor is located
governs the perfection and the effect of perfection or nonperfection of the security interest.

{c} If, however, the debtor is located in a jurisdiction which is not a part of the United States and
which does not provide for perfection of the security interest by filing or recording in that jurisdiction, the
law of the jurisdiction in the United States in which the debtor has its major executive office in the United
States governs the perfection and the effect of perfection or nonperfection of the security interest through
filing. in the alternative, if the debtor is located in a jurisdiction which is not a part of the United States or
Canada and the collateral is accounts or general intangibles for money due or to become due, the security
interest may be perfected by notification to the account debtor. As used in subsection (3)(c), "United
States"” includes its territories and possessions and the Commonweaith of Puerto Rico.

{d} A debtor shall be considered located at his the debtor’s place of business if ke the debtor has
one, at his the chief executive office if he the debtor has more than one place of business, otherwise at
his the debtor's residence. If, however, the debtor is a foreign air carrier under the Federal Aviation Act,

it shall be considered located at the designated office of the agent upon whom service of process may be

made on behalf of the foreign air carrier.

(e} A security interest perfected under the law of the jurisdiction of the location of the debtor is
perfected until the expiration of 4 months after a change of the debtor’s location to another jurisdiction or
until perfection wouid have ceased by the law of the first jurisdiction, whichever period first expires. Unless
perfected in the new jurisdiction before the end of that period, it bacomes unperfected thereafter and is
considered to have been unperfected as against a person who became a purchaser after the change.

{4) The rules stated for goods in subsection (1) apply to a possessory security interest in chattel
paper. The rules stated for accounts in subsection {3} apply to a nonpossessory security interest in chattel
paper, but the security interest may not be perfected by notification to the account debtor.

{b) Perfection and the effect of perfection or nonperfection of a schrity interest which is created
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by a debtor who has an interest in minerals or the like (including oil and gas) before extraction and which
attaches thereto as extracted or which attaches to an account resulting from the sale thereof at the

welthead or minehead are governed by the law (including the conflict of taws rules) of the jurisdiction

wherein the wellhead or minehead is located.

(6) (a)

securttes- This subsection (6) applies to investment property.

(b) Except as otherwise provided in subsection (6)(f), during the time that a security certificate is

located in a jurisdiction, perfection of a security interest, the effect of perfection or nonperfection, and the

priority of a security interest in the certificated security are governed by the local law af that jurisdiction,

(c) Except as otherwise provided in subsection (B){f), perfection of a security interest, the effect

of perfection or nonperfection, and the priority of a security interest in an uncertificated security are
governed by the local law of the issuer’s jurisdiction as specified in {section 30{4}].
(d) Except as otherwise provided in subsection {6)(f), perfection of a security interest, the effect

of perfection or nonperfection, and the priority of a security interest in a security entitlement or securities

account are governed by the local law of the securities intermediary’s jurisdiction as specified in [section

30(5)}.

e} Except as otherwise provided in subsection (68){f), perfection of a security interest, the effect

of perfection or nonperfection, and the priority of a security interest in a commodity contract or commodity

. account are governed by the local law of the commaodity intermediary’s jurisdiction. The following rules

determine a "commodity intermediary’s jurisdiction" for purposes of this subsection (B){e):

(i} _If an agreement hetween the commodity intermediary and commeodity customer specifies that

it is governed by the law of a particular jurisdiction, that jurisdiction is the commodity intermediary’s

jurisdiction.
{ii) If an agreement between the commeodity intermediary and commaodity customer does not specify
the governing law as provided in subsection (6}{e){i}, but expressly specifies that the commodity account

is maintained at an office in_a particular jurisdiction, that jurisdiction is the commodity intermediary’s

urisdiction.

{iii) If an agreement between the commodity intermediary and commeodity customer does not specify

a iurisdiction as provided in subsections (8){e}(!) or (B}{e)lii), the commedity intermediary’s jurisdiction is
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the jurisdiction in which is located the office identified in an account statement as the office serving the

commodity customer’s account,

{iv) If an agreement between the commodity intermediary and commodity customer does not specify

a iurisdiction as provided in subsections (B)(e)li} or {6}{e](il) and an account statement does not identify an

otfice serving the commodity customer’s account as provided in subsection (8){e}iii), the commodity

intermediary’s jurisdiction is the jurisdiction in which |s located the chief executive office of the commodity

intermediary.

{f) Perfection of a security interest by filing, automatic perfection of a security interest in

investment property granted by a broker or securities intermediary, and automatic perfection of a security

interest in a commodity contract or commodity account granted by a commodity intermediary are governed

by the local law of the jurisdiction in which the debtor is located."”

Section 73. Section 30-9-104, MCA, is amended to read:

"30-9-104. Transactions excluded from chapter. This chapter does not apply:

(1) to asecurity interest subject to any statute of the United States such as the Ship Mortgage Act,
1920, to the extent that the statute governs the rights of parties to and third parties affected by
transactions in particular types of property;

(2) to alandlord’s fien;

{3) to alien given by statute or other rule of law for services or materials except as provided in
30-9-310 on priority of such liens;

{4) 1o a transfer of a claim for wages, salary, or other compensation of an employee;

(5) to a transfer by a government or governmental subdivision or agency;

{6) to a sale of accounts or chattel paper as part of a sale of the business out of which they arose,
or an assignment of accounts or chattel paper which is for the purpose of collection only, or a transfer of
a right to payment under a contract to an assignee who is also to do the performance under the contract,
or a transfer of a single account to an assignee in whole or partial satisfaction of a preexisting
indebtedness;

{7) to a transfer of an interest or claim in or under any policy of insurance, except as provided with
respect to proceeds (30-9-306) and priorities in proceeds (30-9-312);

{8} to aright represented by a judgment (other than a judgment taken on a right to payment which
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was collateral);

{9) to any right of setoff;

{10) except to the extent that proviéion 15 made for fixtures in 30-9-313, to the creation or transfer
of an interest in or lien on real estate, including a lease or rents under the lease;

{11} to a transfer in whole or in part of any claim arising out of tort;

(12} to a transfer of an interest in any deposit account {30-9-105(1}), except as provided with
respect to proceeds (30-9-306) and priorities in proceeds (30-9-312}; o¢

{13) to liquor in an agency liquor store as defined in 16-1-106;_or

{14) to a transfer of an interest in a letter of credit other than the rights to proceeds of a written

letter of credit.”

Section 74. Section 30-9-105, MCA, is amended to read:

"30-9-105. Definitions and index of definitions. (1) In this chapter, the following definitions apply
unless the context otherwise requires:

(a} "Account debtor” means the person who is obligated on an account, chattel paper, or general
intangible.

{b) "Chattel paper” means a writing or writings which evidence both a monetary obligation and a
security interest in or a lease of specific goods, but a charter ar other cantract involving the use or hire of
a vessel is not chattel paper. When a transaction is evidenced both by such a security agreement or a lease
and by an instrument or a series of instruments, the group of writings taken tegether constitutes chattel
paper.

(c) "Collateral” means the property subject to a security interest, and includes accounts and chattel
paper which have been sold.

{d) “"Debtor" means the person who owes payment or other performance of the obligation secured,
whether or not he owns or has rights in the collateral, and includes the seller of accounts or chattel paper.
When the debto; and the owner of the collateral are not the same person, the term "debtor” means the
owner of the collateral in any provision of the chapter dealing with the collateral, the obligor in any
provision dealing with the obligation, and may include both where the context so reguires.

(e) "Deposit account” means a demand, time, savings, passbook, ar like account maintained with
a bank, savings and loan association, credit union, or like organization, other than an account evidenced
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by a certificate of deposit.

(f) "Document” means document of title as defined in the general definitions of chapter 1
(30-1-201) and a receipt of the kind described in 30-7-201{2).

{g) "Encumbrance” includes real estate mortgages and other liens on real estate and all ather rights
in real estate that are not ownership interests.

{h} "Goods" includes all things which are movable at the time the security interest attaches or

which are fixtures (30-9-313), but does not include money, documents, instruments, investment property,

accounts, chattel paper, general intangibles, or minerals or the like (including oil and gas) before extraction.
"Goods" also includes standing timber that is to be cut and removed under a conveyance or contract for
sale, the unborn young of animals, and growing crops.

il "Instrument” means a negotiable instrument {defined in 30-3-104)—ora——sertificated-socurity
{defined-n-30-8-102) or any other writing which evidences a right to the payment of money and is not itself
a security agreement or lease and is of a type which is in ordinary course of business transferred by delivery

with any necessary endorsement or assignment. The term does not include investment property.

{(j) "Mortgage" means a consensual interest created by a real estate mortgage, a trust deed on real
estate, or the like.

(k) An advance is made "pursuant to commitment” if the secured party has bound himsel the
secured party to make it, whether or not a subsequent event of default or other event not within kis the

secured party’'s control has relieved or may relieve hifm the secured party from is the secured party’s

obligation.

() "Security agreement” means an agreement which creates or provides for a security interest.

(m) “"Secured party” means a lender, seller, or other person in whose favor there is a security
interest, including a person to whom accounts or chattel paper have been sold. When the hoiders of
obligations issued under an indenture of trust, equipment trust agreement, or the like are represented by
a trustee or other person, the representative is the secured party.

{n) "Transmitting utility” means any person primarily engaged in the railroad, street railway, or
troiley bus business; the electric or electronics communications transmission business; the transmission of
goods by pipeline; or the transmission or the production and transmission of electricity, steam, gas, or
water or the provision of sewer service.

{2} Other definitions applying to this chapter and the sections in which they appear are:
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"Account". 30-9-1086,
"Attach™. 30-9-203.

"Commpodity contract”. [section 76].

"Commodity customer”. [section 76].

"Commodity intermediary”. [section 76].

"Construction mortgage”. 30-9-313(1).
"Consumer goocds". 30-9-109(1).

"Control", [section 76].

"Equipment”. 30-8-109(2}.
“Farm products”. 30-9-109(3).
"Fixture". 30-9-313(1).

"Fixture filing". 30-3-313.
"General intangibles”. 30-9-106.
"Inventory”. 30-9-109(4).

"lnvestment property”. [section 76].

"Lien creditor”. 30-9-301(3}.
"Proceeds”. 30-9-306(1).

"Purchase money security interest”. 30-8-107.

"United States". 30-9-103.

(3) The foliowing definitions in other chapters apply to this chapter:

"Broker". [section 22].
“Certificated security”. [section 22].
"Check". 30-3-104,

"Clearing corporation”, [sectign 22].
"Contract for sale”. 30-2-106.

"Control”. [section 26].

"Delivery". [section 47].

"Entitlement holder". [section 22].

"Financjal asset". [section 22].

"Holder in due course”. 30-3-302.
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"Letter of credit”. [section 6].

"Note". 30-3-104.

"Proceeds of a letter of credit". [section 181},

"Sale". 30-2-106.

"Securities intermediary”. [section 22}.

"Security”". [section 22].

"Security certificate”. |section 22]

"Security entitlement”. {section_22].

"Uncertificated security". [section 22].

(4} In addition Chapter 1 contains general definitions and principles of construction and

interpretation applicable throughout this chapter.”

Section 75. Section 30-9-106, MCA, is amended to read:

"30-9-106. Definitions -- "account” -- "general intangibles”. "Account” means any right to
payment for goods sold or leased or for services rendered which is not evidenced by an instrument or
chattel paper, whether or not it has been earned by performance. "General intangibles” means any personal
property (including things in action) other than goads, accounts, chattel paper, documents, instruments,
investment property, rights to proceeds of written letters of credit, and money. Ail rights to payment earned
or unearned under a charter or other contract invalving the use or hire of a vessel and all rights incident to

the charter or contract are accounts.”

NEW SECTION. Section 76. Investment property. (1) !n this chapter:

(a) "Commodity account” means an account maintained by a commodity intermediary in which a
commeadity contract is carried for a commodity customer.

(b) "Commaodity contract” means a commodity futures contract, an option on a commodity futures
contract, la commodity option, or other contract that, in each case, is:

(i) traded on or subject to the rules of a board of trade that has been designated as a contract
market for such a contract pursuant to the federal commodities faws; or

(i) traded on a foreign commodity board of trade, exchange, or market, and is carried on the books

of a commodity interrnediary for a commodity customer.

{ Legisiative

Legi Y
I Djvision | 54 HB 426



55th Legislature HB0426.02

a s~ W

O W O N,

1

13
14
15
16
17
18
19
20
21
22
23
24
26
26
27
28
29
30

(c} "Commodity customer” means a person for whom a commodity intermediary carries a
commodity contract on its books.

{d} "Commodity intermediary" means:

{i} a person who is registered as a futures commission merchant under the federal commodities
laws; or

(i) a person who in the ordinary course of its business provides clearance or settlement services
for a board of trade that has been designated as a contract market pursuant to the federal commaodities
faws.

(e) "Control" with respect to a certificated security, uncertificated security, or security entitlement
has the meaning specified in [section 26]. A secured party has control over a commodity contract if by
agreement among the commodity customer, the commodity intermediary, and the secured party, the
commodity intermediary has agreed that it will apply any value distributed on account of the commedity
contract as directed by the secured party without further consent by the commodity customer. If a
commodity customer grants a security interest in a commodity contract to its own commodity intermediary,
the commaodity intermediary as secured party has control. A secured party has control over a securities
account or commaodity account if the secured party has control over all security entitlements or commodity
contracts carried in the securities account or commodity account.

{f) “Investment property” means:

(i} a security, whether certificated or uncertificated;

(i) a security entitlement;

(i) a securities account;

{liv) a commodity contract; or

{v) a commodity account.

(2) Attachment or perfection of a security interest in a securities account is also attachment or
perfection of a security interest in all security entitlements carried in the securities account. Attachrent
or perfection of a security interest in a commodity account is also attachment or perfection of a security
interest in all commaodity contracts carried in the commodity account.

(3) A description of collateral in a security agreement or financing statement is sufficient to create
or perfect a security interest in a certificated security, uncertificated security, security entitlement,

securities account, commaodity contract, or commaodity account whether it describes the collateral by those
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terms, or as investment property, or by description of the underlying security, financial asset, or commodity
contract. A description of investment property collateral in a security agreement ar financing statement
is sufficient if it identifies the collateral by specific listing, by category, by quantity, by a computational or
allocational formula or procedure, or by any other method, if the identity of the collateral is objectively
determinable.

(4) Perfection of a security interest in investment property is governed by the following rules:

(a} A security interest in investment property may be perfected by controi.

{b) Except as otherwise provided in subsections (4){c) and (4)(d), a security interest in investment
property may be perfected by filing.

{c) If the debtor is a broker or securities intermediary, a security interest in investment property is
perfected when it attaches. The filing of a financing statement with respect to a security interest in
investment property granted by a broker or securities intermediary has no effect for purposes of perfection
or priority with respect to that security interest.

{d) If a debtor is a commaodity intermediary, a security interest in a commodity contract or a
commodity account is perfected when it attaches. The filing of a financing statement with respect to a
security interest in a commodity contract or a commaodity account granted by a commodity intermediary
has no effect for purposes of perfection or priority with respect to that security interest.

{5) Priority between conflicting security interests in the same investment property is governed by
the following rules:

(a} A security interest of a secured party who has contro! over investment property has priority
over a security interest of a secured party who does not have controi over the investment property.

(b) Except as otherwise provided in subsections (5){c) and (5}(d), conflicting security interests of
secured parties each of whom has control rank equally.

(c) Except as otherwise agreed by the securities intermediary, a security interast in a security
entitlement or a securities account granted to the debtor’s own securities intermediary has priority over any
security interest granted by the debtor to another secured party.

(d) Except as otherwise agreed by the commodity intermediary, a security interest in a commodity
contract or a commodity account granted to the debtor’s own commodity intermediary has priority over
any security interast granted by the debtor to another secured party,

{e} Conflicting security interests granted by a broker, a securities intermediary, or a commodity
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intermediary which are perfected without control rank equally.

{(f) In all other cases, priority between conflicting security interests in investment property is
governed by 30-9-312(5), (6], and (7). Section 30-9-312(4) does not apply to investment property.

{B) 1t a security certificate in registered form is delivered to a secured party pursuant to agreement,
a written security agreement is not required for attachment or enforceability of the security interest, delivery
suffices for perfection of the security interest, and the security interest has priority over a conflicting

security interest perfected by means other than control, even if a necessary indorsement is lacking.

NEW SECTION. Section 77. Security interest arising in purchase or delivery of financiai asset. (1)
If a person buys a financial asset through a securities intermediary in a transaction in which the buyer is
obligated to pay the purchase price to the securities intermediary at the time of the purchase, and the
securities intermediary credits the financial asset to the buyer’'s securities account before the buyer pays
the securities intermediary, the securities intermediary has a security interest in the buyer’'s security
entitlement securing the buyer’s obligation to pay. A security agreement is not required for attachment or
enforceability of the security interest, and the security interest is automatically perfected,

(2) If a certificated security, or other financial asset represented by a writing which in the ordinary
course of business is transferred by delivery with any necessary indorsement or assignment is delivered
pursuant to an agreement between persons in the business of dealing with such securities or financial
assets and the agreement calls for delivery versus payment, the person delivering the certificate or other
financial asset has a security interest in the certificated security or other financial asset securing the seller’'s
right to receive payment. A security agreement is not required for attachment or enfarceability of the

security interest, and the security interest is automatically perfected.

Section 78. Section 30-9-203, MCA, is amended to read:

"30-9-203. Attachment and enforceability of security interest -- praoceeds, formal requisites. (1)
Subject to the provisions of 30-4-208 on the security interest of a collecting bank, 30-8-321 [sections 76
and 77] on security interests in sasurities investment property, and 30-9-113 on a security interest arising
under the Chapter on Sales, a security interest is not enforceable against the debtor or third parties with
respect to the collateral and does not attach unless:

{a) the collateral is in the possession of the secured party pursuant to agreement, the collateral is
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investment property and the secured party has control pursuant to agreement, or the debtor has signed a

security agreement which contains a description of the collateral and in addition, when the security interest
covers crops growing or to be grown or timber to be cut, a description of the land concerned; |

{b) value has been given; and

(c) the debtor has rights in the collateral.

(2} A security interest attaches when it becomes enforceable against the debtor with respect to
the collateral. Attachment occurs as soon as all of the events specified in subsection {1} have taken place
unless explicit agreement postpones the time of attaching.

{3) Unless otherwise agreed a security agreement gives the secured party the rights to proceeds
provided by 30-9-3086,

(4) A transaction, although subject to this chapter, is also subject to Title 23, chapter 2, part 5,
to Title 23, chapter 2, part 6, to Title 32, chapter 5, as enacted by Chapter 283, Laws of Montana 1959,
to Title 31, chapter 1, part 2, as enacted by Chapter 282, Laws of Montana 1959, and to 81-8-301
through 81-8-305, Title 61, chapter 3, Title 16, chapters 1 through 8, and Title 31, chapter 1, part 4, as
amended, and in the case of conflict between the provisions of this chapter and any such statute, the
provisions of such statute control. Failure to comply with any applicable statute has only the effect which

is specified thergin."”

Section 79. Section 30-9-301, MCA, is amended to read:

"30-9-301. Persans who take priority over unperfected security interests -- right of "lien creditor”.
(1) Except as otherwise provided in subsection {2), an unperfected security interest is subordinate to the
rights of:

{a} persons entitled to priority under 30-9-312;

{b) a person who becomes a lien creditor before the security interest is perfected;

{c) in the case of goods, instruments, documents, and chattel paper, a person who is not a secured
party and who is a transferee in bulk or other buyer not in ordinary course of business or is a buyer of farm
products in ordinary course of business, to the extent that he the person gives value and receives delivery
of the collateral without knowledge of the security interest and before it is perfected;

(d) inthe case of accounts, ard general intangibles, and investment property, a person who is not

a secured party and who is a transferee to the extent that he the person gives value without knowledge
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of the security interest and before it is perfected.
{2) If the secured party files with respect to a purchase money security interest befare or wrthin

20 days after the debtor receives possession of the collateral, he the secured party takes priority over the

rights of a transferee in bulk or of a lien creditor which arise between the time the security interest attaches
and the time of filing.

{3) A "lien creditor” means a creditor who has acquired a lien on the property involved by
attachment, levy, or the like and includes an assignee for benefit of creditors {from the time of assignment
and ‘a trustee in bankruptcy from the date of the filing of the petition or a receiver in equity from the time
of appointment.

(4) A person who becomes a lien creditor while a security interest is perfected takes subject to the
security interest only to the extent that it secures advances made before be the person becomes a lien
creditor or within 45 days thereafter or made without knowledge of the lien or pursuant to a commitment

entered into without knowledge of the lien.”

Section 80. Section 30-9-302, MCA, is amended to read:

"30-9-302. When filing is required to perfect security interest -- security interests to which filing
provisions of this chapter do not apply. (1} A financing statement must be filed to perfect all security
interests except the following:

{a) a security interest in collateral in possession of the secured party under 30-9-305;

{b)l a security interest temporarily perfected in instruments, certificated securities, or documents

without delivery under 30-9-304 or in proceeds for a 10-day period under 30-9-306;

{c) a security interest created by an assignment of a baneficial interest in a trust or a decedent’s
estate;

(d) a purchase money security interest in consumer goods; but filing is required for a motor vehicle
required to be registered, and fixture filing is required for priority over conflicting interests in fixtures to the
extent provided in 30-9-313;

(e} an assignment of accounts which does not alone ar in conjunction with other assignments to
the same assignee transfer a significant part of the outstanding accounts of the assignor;

(f) a security interest of a collecting bank {30-4-208)-r-s86urities430-8-321, or arising under the

Chapter on Sales or covered in subsection (3) of this section;
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(g) an assignment for the benefit of all creditors of the transferor, and subsequent transfers by the
assignee thereunder;

{h) a security interest in investment property that is perfected without filing under [section 76 or

77].

{2) If a secured party assigns a perfected security interest, no filing under this chapter is required
in order to continue the perfected status of the security interest against creditors of and transferees from
the original debtor,

(3) The filing of a financing statement otherwise required by this chapter is not necessary or
effective 10 perfect a security interest in property subject to:

{a) astatute or treaty of the United States which provides for a national or international registration
or a national or international certificate of title or which specifies a place of filing different from that
specified in this chapter for filing of the security interest; or

{b) the following statutes of this state: Title 61, chapter 3; Title 23, chapter 2, parts 5 and 6; but
during any period in which collateral is inventory held for sale by a person who is in the business of selling
goods of that kind, the filing provisions of this chapter {part 4) apply to a security interest in that collateral
created by b the person as debtor; or .

{c) acertificate of title statute of another jurisdiction under the law of which indication of a security
interest on the certificate is required as a condition of perfection (30-9-103(2)).

{4) Compliance with a statute or treaty described in subsection (3) is equivalent to the filing of a
financing statement under this chapter, and a security interest in property subject to the statute or treaty
can be perfected only by compliance therewith except as provided in 30-9-103 on muitiple state
transactions. Duration and renewal of perfection of a security interest perfected by compliance with the
statute or treaty are governed by the provisions of the statute or treaty; in other respects the security

interest is subject to this chapter.”

Section 81, Section 30-9-303, MCA, is amended to read:

"30-9-303. When security interest is perfected -- continuity of perfection. (1) A security interest
is perfected when it has attached and when all of the applicable steps required for perfection have been
taken. Such steps are specified in [section 76], 30-9-302, 30-9-304, 30-9-305, and 30-9-3086. If such steps

are taken before the security interest attaches, it is perfected at the time when it attaches.
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{2} if a security interest is originally perfected in any way permitted under this chapter and is
subsequently perfected in some other way under this chapter, without an intermediate period when it was
unperfected, the security interest shall be deemed to be perfected continuously for the purposes of this

chapter.”

Section 82, Section 30-9-304, MCA, is amended to read:

"30-9-304. Perfection of security interest in instruments, documents, proceeds of a written letter

of credit, and goods covered by documents -- perfaction by permissive filing -- temporary perfection without
filing or transfer of possession. (1) A security interest in chattel paper or negotiable documents may be

perfected by filing. A _security interest in the right to proceeds of a written letter of credit can be perfected

only by the secured party’'s taking possession of the letter of credit. A security interest in money or

instruments {other than eertificated-securities-o¢ instruments which constitute part of chattel paper) can
be perfected only by the secured party’s taking possession, except as provided in subsections (4) and {5}
of this section and subsections (2) and (3} of 30-9-306 on proceeds.

{2) During the period that goods are in the possession of the issuer of a negotiable document
therefor, a security interest in the goods is perfected by perfecting a security interest in the document, and
any security interest in the goods otherwise perfected during such period is subject thereto.

(3) A security interest in goods in the possession of a bailee other than one who has issued a
negotiable document therefor is perfected by issuance of a document in the name of the secured party or
by the bailee’s receipt of notification of the secured party’s interest or by filing as to the goods.

{4) A security interest in instruments, {etherthan certificated securities}, or negotiable documents
is perfected without filing or the taking of possession for a period of 21 days from the time it attaches to
the extent that it arises for new value given under a written security agreement.

{6) A security interest remains perfected for a period of 21 days without filing where a secured
party having a perfected security interest in an instrument, {athe~than a certificated security}, a negotiable
document, or goods in possession of a bailee other than one who has issued a negotiable document
therefor:

{a} makes available to the debtor the goods or documents representing the goads for the purpose
of ultimate sale or exchange or for the purpose of loading, unioading, storing, shipping, transshipping,

manufacturing, processing, or otherwise dealing with them in a manner preliminary to their sale or
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exchange; but priority between conflicting security interests in the goods is subject to 30-9-312(3); or

{b) delivers the instrument or _certificated security to the debtar for the purpose of ultimate sale or

exchange or of presentation, collection, renewal or registration of transfer.
(6) After the 21-day period in subsections {4) and (5], perfection depends upan compliance with

applicable provisions of this chapter.”

Section 83. Section 30-9-305, MCA, is amended to read:

"30-9-305. When possession by secured party perfects security interest without filing. A security

interestinie > §00ods, instruments {stherthan
cortiticated-soourtiost, money, negotiable documents, or chattel paper may be perfected by the secured

party’s taking possession of the collateral, A_security interest in the right to proceeds of a written letter of

credit may be perfected by the secured party’s taking possession of the letter of credit. If such collateral

other than goods covered by a negotiable document is held by a bailee, the secured party is deemed to
have possession from the time the bailee receives notification of the secured party’s interest. A security
interest is perfected by possession from the time possession is taken without relation back and continues
only so long as possession is retained, unless otherwise specified in this chapter. The security interest may
be otherwise perfected as provided in this chapter before or after the pe'riod of possession by the secured

party.”

Section 84. Section 30-9-306, MCA, is amended to read:

"30-9-306. "Proceeds” -- secured party’s rights on disposition of collateral. (1] "Proceeds"
includes whatever is received upon the sale, exchange, collection, or other disposition of collateral or
proceeds. Insurance payable by reason of loss or damage to the collateral is proceeds, except to the extent

that it is payable to a person other than a party to the security agreement. Any payments or distributions

made with respect to investment property collateral are proceeds. Money, checks, depasit accounts, and
the like are "cash proceeds"”. All other proceeds are "noncash proceeds".

{2) Except where this chapter otherwise provides, a security interest continues in collateral
notwithstanding sale, exchange, or other disposition thereof unless the disposition was authorized by the
secured party in the security agreement or otherwise, and also continues in any identifiable proceeds

including collections received by the debtor.
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(3) (a) The security interest in proceeds is a continuously perfected security interest if the interest
in the criginal collateral was perfected, but it ceases to be a perfected security interest and becomes
unperfected 10 days after receipt of the praceeds by the debtor uniess:

(i) a filed financing statement covers the original colflateral and the proceeds are collateral in which
a security interast may be perfected by filing in the office or offices where the financing statement has been
filed and, if the proceeds are acquired with cash proceeds, the description of collateral in the financing
statement indicates the types of property constituting the proceeds;

(i} a filed financing statement covers the original collateral and the proceeds are identifiable cash
proceeds; e

{iti) the original collateral was investment property and the proceeds are identifiable cash proceeds:

Hi{iv) the security interest in the proceeds is perfected before the expiration of the 10-day periad.

(b) Except as provided in this section, a security interest in proceeds can be perfected only by the
methods or under the circumstances permitted in this chapter for original collateral of the same type.

(4} In the event of insolvency proceedings instituted by or against a debtor, a secured party with
a perfected security interest in proceeds has a perfected security interest only in the following proceeds:

{a} in identifiable noncash proceeds and in separate deposit accounts containing only proceeds;

{b) in identifiable cash proceeds in the form of money which is neither commingled with other
money nar deposited in a deposit account prior to the insolvency preceedings;

{c) in identifiable cash proceeds in the form of checks and the like which are not deposited in a
deposit account prior to the insolvency proceedings; and

(d}) in all cash and deposit accounts of the debtor in which proceeds have been commingled with
other funds, but the perfected security interest under this paragraph subsection (4](d) is:

(i) subject to any right of setoff; and

(i) limited to an amount not greater than the amount of any cash proceeds received by the debtor
within 10 days before the institution of the insolvency proceedings less the sum of:

{A) the payments to the secured party on account of cash proceeds received by the debtor during
such pericd; and

(B} the cash proceeds received by the debtor during such period to which the secured party is

entitled under subsections (4)(a) through (4){c).
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(5) If a sale of goods results in an account or chattel paper which is transferred by the seller to a
secured party, and if the goods are returned to or are repossessed by the seller or the secured party, the
following rules determine priorities:

{a) If the goods were collateral at the time of sale for an indebtedness of the seller which is still
unpaid, the ariginal security interest attaches again to the goods and continues as a perfected security
interest if it was perfected at the time when the goods were sold. If the security interest was originaily
perfected by a filing which is stiil effective, nathing further is required to continue the perfected status; in
any other case, the secured party must take possession of the returned or repossessed goods or must file.

{b) An unpaid transferee of the chattel paper has a security interest in the goods against the
transferor. Sweh The security interest is prior to a security interest asserted under paragreph subsection
{b)(a) to the extent that the transferee of the chattel paper was entitled to priority under 30-9-308.

(¢} Anunpaid transferee of the account has a security interest in the goods against the transferor,
Sueh The security interest is subordinate to a security interest asserted under paragraph subsection (5)(a).

{d) A security interest of an unpaid transferee asserted under paragraph subsection (5]{b) or (5)(c)
must be perfected for protection against creditors of the transferor and purchasers of the returned or

repossessed goods.”

Section 85. Section 30-9-309, MCA, is amended to read:

"30-9-309. Protection of purchasers of instruments, documents, and securities. Nothing in this
chapter limits the rights of a holder in due course of a negotiable instrument (30-3-302) or a holder to
whom a negotiable document of title has been duly negotiated (30-7-501) or a bera—fids protected
purchaser of a security (30-8-302 [section 49]), and sueh the holders or purchasers take priority over an
earlier security interest even though perfected. Filing under this chapter does not constitute notice of the

security interest to sush the holders or purchasers.”

Section 86. Section 30-9-312, MCA, is amended to read:

"30-9-312. Priorities among conflicting security interests in the same collateral. (1) The rules of
priority stafed in other sections of this part and in the following sections shail govern where applicable:
30-4-208 30-4-210 with respect to the security interest of collecting banks in items being collected,

accompanying documents, and proceeds; 30-3-103 on security interests ralated to other jurisdictions: and
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30-9-114 an consignments;_and [section 76] on security interests in investment property.

{2) A perfected security interest in crops far new value given to enable the debtor to produce the
crops during the production seasen and given not more than 3 months before the crops become growing
crops by planting or otherwise takes priority over an earlier perfected security interest to the extent that
sueh the earlier interest secures obligations due mare than 6 months before the crops become growing
crops by planting or otherwise, even though the person giving new value had knowledge of the earlier
security interest.

(3) Aperfected purchase money security interestin inventory has priority over a conflicting security
interest in the same inventory and also has priority in identifiable cash proceeds received on or before the
delivery of the inventory to a buyer if:

{a) the purchase money security interest is perfected at the time the debtor receives possession
of the inventory; and

{b) the purchase money secured party gives notification in writing to the holder of the conflicting
security interest if the holder had filed a financing statement covering the same types of inventory:

{i} before the date of the filing made by the purchase money secured party; or

{ii} before the beginning of the 21-day period if the purchase money security interest is temporarily
perfected without filing or possession (30-9-304(5)); and

{c} the holder of the conflicting security interest receives notification within 5 years before the
debtor receives possession of the inventory; and

{d) the notification states that the person giving the notice has or expects to acguire a pufchase
money security interest in inventory of the debtor, describing sush the inventory by item or type.

{41 A purchase money security interest in collateral other than inventory has priority over a
conflicting security interest in the same collateral or its proceeds if the purchase money security interest
is perfected at the time the debtor receives possession of the collateral or within 20 days thereafter.

{5) In all cases not governed by other rules stated in this section (including cases of purchase
money security interests which do not qualify for the speciai priorities set forth in subsections (3} and (4}
of this section), priority between conflicting security interests in the same collateral shall must be
determined according to the following rules:

{(a) Conflicting security interests rank according to priarity in the time of filing or perfaction. Priority

dates from the time a filing is first made covering the collateral or the time the security interest is first
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perfected, whichever is earlier, provided that there is no period thereafter when there is neither filing nor
perfection. |

{b} So long as conflicting security interests are unperfected, the first to attach has priority.

(6} For the purposes of subsection (5), a date of filing or perfection as to collateral is also a date
of filing or perfection as to proceeds.

{7} If future advances are made while a security interest is perfected by filing, the taking of

possession, or under 36-8-321-on-sesurities [section 76 or 77] on investment property, the security interest

has the same priority for the purposes of subsection (5) or [section 76(5]] with respect to the future

advances as it does with respect to the first advance. If a commitment is made before or while the security
interest is so perfected, the security interest has the same priority with respect to advances made pursuant

thereto. In other cases a perfected security interest has priority from the date the advance is made.”

Section 87. Section 32-1-426, MCA, is amended to read:

"32-1-426. Deposit of securities in central depository. {1} Notwithstanding any other provision
of law, any fiduciary, as defined in 32-1-425, holding securities in its fiduciary capacity, any bank or trust
company holding securities as a custodian or managing agent, and any bank or trust company holding
securities as custodian for a fiduciary is authorized to deposit or arrange for the deposit of the securities
in a clearing corparation, as defined in 36-8-1092 [section 22]. When the securities are se deposited,
certificates representing securities of the same class of the same issuer may be merged and held in bulk
in the name of the nominee of sueh the clearing corporation with any other sueh securities deposited in
sush the clearing corporation by any person regardless of the ownership of the securities, and certificates
of small denomination may be merged into one or more certificates of larger denomination. The recards of
&ueh the fiduciary and the records of eueh the bank or trust company acting as custodian, as managing
agent, or a custodian for a fiduciary ehall must at all times show the name of the party for whose account
the securities are deposited. Title to the securitias may be transferred by bookkeeping entry on the books
of the clearing carporation without physical delivery of certificates representing sueh the securities. A bank
or trust company &6 depositing securities pursuant to this section is subject to rules which in the case of
state charterad institutions, the state banking board and, in the case of national banking associations, the
caomptrolier of the currency, may from time to time adopt. A bank or trust company acting as custodian for

a fiduciary shall, on demand of the fiduciary, certify in writing to the fiduciary the securities se depasited
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by the bank or trust company in the clearing corporation for the account of ewek the fiduciary. A fiduciary
shall, on demand by any party to a judicial proceeding for the settlement of the fiduciary’s account or on
demand by the attorney for saeh the party, certify in writing to the party the securities deposited by the
fiduciary in the clearing corporation for its account as sweh the fiduciary.

{2} This section shall-apply applies to any fiduciary holding securities in its fiduciary capacity and
to any bank or trust company holding securities as a custodian, managing agent, or custodian for a
fiduciary aeting-er—Juby-1—18771—er—whoethereaitermay—aset regardless of the date of the agreement,
instrument, or court order by which it is appointed and regardless of whether or not sueh the fiduciary,
custodian, managing agent, or custodian for a fiduciary owns capital stock of edsh the clearing

corporation.”

NEW SECTION. Section B8. Repealer. Sections 30-5-102, 30-5-103, 30-5-104, 30-5-105,

30-5-106, 30-5-107, 30-5-108, 30-5-109, 30-5-110, 30-5-111,30-5-112, 30-5-113,30-5-114, 30-5-115,
30-5-116,30-5-117,30-8-102,30-8-103, 30-8-104, 30-8-105, 30-8-106, 30-8-107, 30-8-108, 30-8-201,
30-8-202, 30-8-203, 30-8-204, 30-8-205, 30-8-206, 30-8-207, 30-8-208, 30-8-301, 30-8-302, 30-8-303,
30-8-304, 30-8-305, 30-8-306, 30-8-307, 30-8-308, 30-8-309, 30-8-310, 30-8-311,30-8-312,30-8-313,
30-8-314,30-8-315,30-8-316,30-8-317,30-8-318,30-8-319, 30-8-320, 30-8-321, 30-8-401, 30-8-402,
30-8-403, 30-8-404, 30-8-405, 30-8-406, 30-8-407, 30-8-408, 30-10-401, 30-10-402, 30-10-403,
30-10-404, 30-10-405, 30-10-406, 30-10-407, 30-10-408, 30-10-409, 30-10-410, and 30-10-411, MCA,

are repealed.

NEW SECTION. Section 89. Codification instructions. (1} [Sections 6 through 21] are intended
to be codified as an integral part of Title 30, chapter 5, and the provisions of Title 30, chapter 5, apply to
[sections 6 through 21].

{2} [Sections 22 through 71} are intended to be codified as an integral part of Title 30, chapter 8,
and the provisions of Title 30, chapter & 8, apply to [sections 22 through 71].

{3) [Sections 76 and 77] are intended to be codified as an integral part of Title 30, chapter 9, part
1, and the provisions of Title 30, chapter 9, part 1, apply to [sections 76 and 77}.

-END-

. Legisiative

Sgks, - 87 - | HB 426





