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2 

3 

4.se. BILLNO. Yd1 
INTRODUCED BY~~~-~,/2-~""=--=-----------------------

4 A BILL FOR AN ACT ENTITLED: "AN ACT DEFINING "CONSTRUCTION SERVICES", "NONCONSTRUCTION 

5 SERVICES", AND "PUBLIC WORKS CONTRACT" FOR PURPOSES OF THE PREVAILING WAGE LAWS; 

6 PROVIDING THAT OTHER INFORMATION OR METHODS MAY BE CONSIDERED TO COMPUTE STANDARD 

7 PREVAILING WAGE RATES WHEN INADEQUATE DATA IS OBTAINED BY SURVEY; AUTHORIZING THE 

8 COMMISSIONER OF LABOR AND INDUSTRY TO ESTABLISH THE NUMBER OF DISTRICTS FOR 

9 PREVAILING WAGE RATES FOR THE CONSTRUCTION INDUSTRY; ELIMINATING THE REQUIREMENT 

10 THAT ALL STATE PUBLIC WORKS CONTRACTS BE SUBJECT TO LEGAL REVIEW; AUTHORIZING 

11 TEMPORARY STANDARD PREVAILING WAGE RATES; AMENDING SECTIONS 18-2-401, 18-_2-403, 

12 18-2-404, 18-2-409, 18-2-411, 18-2-421, 18-2-422, 18-2-432, AND 20-15-403, MCA; AND PROVIDING 

13 AN EFFECTIVE DATE." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

17 Section 1. Section 18-2-401, MCA, is amended to read: 

18 "18-2-401. Definitions. Unless the context requires otherwise, in this part, the following definitions 

19 apply: 

20 ( 1 l A "bona fide resident of Montana" is a person who, at the time of employment and immediately 

21 prior to the time of employment, has lived in this state in a manner and for a time that is sufficient to clearly 

22 justify the conclusion that the person's past habitation in this state has been coupled with an intention to 

23 make it the person's home. Sojourners or persons who come to Montana solely in pursuance of any 

24 contract or agreement to perform labor may not be considered to be bona fide residents of Montana within 

25 the meaning and for the purpose of this part. 

26 (2) "Commissioner" means the commissioner of labor and industry provided for in 2-15-1701. 

27 (3) (a) "Construction services" means work performed by an individual in construction, heavy 

28 construction, highway construction, and remodeling work. 

29 (b) The term does not include: 

30 (i) engineering, superintendence, management, office, or clerical work on a public works contract; 
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or 

2 (ii) consulting contracts, comracts with commercial suppliers for goods and supplies, or contracts 

3 with professionals licensed under state law. 

4 f.6l.1.1J "Department" means the department of labor and industry provided for in 2-15-1701. 

5 f4.Hfil "District" means a prevailing wage rate district established as provided in 18-2-411. 

6 f~Hfil "Heavy and highway construction wage rates" means wage rates, including fringe benefits 

7 for health and welfare and pension contributions, that meet the requirements of the Employee Retirement 

8 Income Security Act of 1974 and other bona fide programs approved by the United States department of 

9 labor and travel allowance that are determined and established statewide for heavy and highway 

10 construction projects, such as alteration or repair of roads, streets, highways, alleys, runways, trails, 

11 parking areas, or utility rights-of-way. 

12 (7) "Nonconstruction services" means work performed by an individual, not including management, 

13 office, or clerical work, for: 

14 (a) the maintenance of publicly owned buildings and facilities, including public highways, roads, 

1 5 streets, and alleys; 

16 (bl custodial or security services for publicly owned buildings and facilities; 

17 (cl grounds maintenance for publicly owned property; 

18 (d) the operation of public drinking water supply, waste collection, and waste disposal systems; 

19 (e) law enforcement, including ianitors and prison guards; 

20 (f) fire protection: 

21 (qi public or school transportation driving; 

22 (h) nursing, nurse's aid services, and medical laboratory technician services; 

23 (i) material and mail handling; 

24 (ii food service and cooking; 

25 (kl motor vehicle and construction equipment repair and servicing; and 

26 (I) appliance and office machine repair and servicing. 

27 {61 "Laser" A'lBaAS all sorviees iA e!E00SS of $;!e,OOO 13erfOFA'leEl iA 0BAstr1:1otiBA, A'lBiAteABAOB, or 

28 roffieEleliR!l .. orl( iA a state, oouAty, ffil:IAioiJ:)al, soAool aistriot, or pelitieal sueaivisioA J:)Fojoot aA€1 does Aet 

29 iAol1:1de OA!jiAoorin!j, s1:1periAt0A8BA00, A'lBAB!j8ffi0At, er offioo OF olorioal '"''OFk. 

30 (8) "Public works contract" means a contract for construction services or nonconstruction services 

CLegislative 
\Services 
l...\EJvision 

- 2 -



55th Legislature LC0552.01 

let by the state, county, municipality, school district, or political subdivision in which the total cost of the 

2 contract is in excess of $25,000. 

3 f+Hfil {a) "Standard prevailing rate of wages" or "standard prevailing wage" means: 

4 (i) the heavy and highway construction wage rates applicable to heavy and highway construction 

5 projects; or 

6 (ii) those wages, other than heavy and highway construction wages, including fringe benefits for 

7 health and welfare and pension contributions, that meet the requirements of the Employee Retirement 

8 Security Act of 1974 and other bona fide programs approved by the United States department of labor and 

9 travel allowance that are paid in the district by other contractors for work of a similar character performed 

10 in that district by each craft, classification, or type of worker needed to complete a contract under this part. 

11 In each district, the standard prevailing rate of wages is must be computed from a weighted average wage 

12 rate based on all of the hours worked on work of a similar character performed in the district unless the 

13 survey of employers in the district does not generate sufficient data. If the survey produces insufficient 

14 data, the rate may be established by the use of other information or methods that the commissioner 

15 determines fairly establish the standard prevailing rate of wages. The commissioner shall establish by rule 

16 the method or methods by which the standard prevailing rate of wages is determined. 

17 (b) When work of a similar character is not being performed in the district, the standard prevailing 

18 rate of wages, including fringe benefits for health and welfare and pension contributions, that meets the 

19 requirements of the Employee Retirement Security Act of 1974 and other bona fide programs approved by 

20 the United States department of labor and the rate of travel allowance must be those rates established by 

21 collective bargaining agreements in effect in the district for each craft, classification, or type of worker 

22 needed to complete the contract. 

23 f-Sl-i.1.Ql "Work of a similar character" means work on private or commercial projects as well as work 

24 on public projects." 

25 

26 Section 2. Section 18-2-403, MCA, is amended to read: 

27 "18-2-403. Preference of Montana labor in public works -- wages -- tax-exempt project -- federal 

28 exception. ( 1 l In i1f1V every public works contract let for state, emmty, R11cmieif)al, seheel, er heayy aAa 

29 highway eeAstruetieA, ser~·iees, re13air, er R1aiAteAaAee werl( UAaer aA•; law ef this state, there must be 

30 inserted in the bid specification and the public works contract a provision requiring the contractor to give 
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preference to the employment of bona fide Mentana residents of Montana in the performance of the work. 

2 (2) All public works contracts under subsection ( 1), except those for heavy and highway 

3 construction, must contain a provision requiring the contractor to pay: 

4 (a) the travel allowance that is in effect and applicable to the district in which the work is being 

5 performed; and 

6 (b) the standard prevailing rate of wages, including fringe benefits for health and welfare and 

7 pension contributions, that: 

8 (il meets the requirements of the Employee Retirement Income Security Act of 1974 and other 

9 bona fide programs approved by the United States department of labor; and 

1 O (ii) is in effect and applicable to the district in which the work is being performed. 

11 ( 31 In every public works contract for heavy and highway construction, there must be inserted a 

12 provision to require the contractor to pay the heavy and highway construction wage rates established 

1 3 statewide for the project. 

14 (4) A contract, other than a public works contract, let for a project costing more than $25,000 and 

15 financed from the proceeds of bonds issued under Title 17, chapter 5, part 15, or Title 90, chapter 5 or 

16 7, on or after July 1, 1993, must contain a provision requiring the contractor to pay the standard prevailing 

17 wage rate in effect and applicable to the district in which the work is being performed unless the contractor 

18 performing the work has entered into a collective bargaining agreement covering the work to be performed. 

19 (5) A public works contract may not be let to any person, firm, association, or corporation refusing 

20 to execute an agreement with the provisions described in subsections ( 1) through (.4) in it, provided that 

21 in public works contracts involving the expenditure of federal-aid fundsL this part may not be enforced in 

22 a manner as to conflict with or be contrary to the federal statutes prescribing a labor preference to 

23 honorably discharged veterans of the armed forces and prohibiting as unlawful any other preference or 

24 discrimination among citizens of the United States. 

25 (6) Failure to include the provisions required by 18-2-422 in a public works contract relieves the 

26 contractor from the contractor's obligation to pay the standard prevailing wage rate and places the 

27 obligation on the public contracting agency." 

28 

29 

30 

Section 3. Section 18-2-404, MCA, is amended to read: 

"18-i-404. Approval of public works contract -- bond. ( 1 l All public works contracts under this 
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1 part ~ must be approved in writing by the legal adviser of the contracting state, county, municipal 

2 corporation, school district, assessment district, or special improvement district body or officer prior to 

3 execution by the contracting public officer or officers. 

4 (2) In all public works contracts entered into under the provisions of this partL at least $1,000 of 

5 the contract price ~ must be withheld at all times until the termination of the public works contract." 

6 

7 Section 4. Section 18-2-409, MCA, is amended to read: 

8 "18-2-409. Montana residents to be employed 8R state eeRs011etieA under public works contracts. 

9 ( 1) ~ Under any state seAstrnetieA Jlrejeet public works contract let by the state and funded by state or 

10 federal funds, except a project partially funded with federal aid money from the United States department 

11 of transportation or ~ when residency preference laws are specifically prohibited by federal law and 

12 to which the state is a signatory to the 00AsH1:1eti0A public works contract, at least 50% of the work must 

13 be performed by bona fide MoAtaRa residents of Montana, as aefiAeel iA 18 2 qo1. 

14 (2) For any public works contract awareleel for a state eoAstruetieA Jjrejeet let by the state, except 

1 5 a project partially funded with federal aid money from the United States department of transportation or 

16 ~ when residency preference laws are specifically prohibited by federal law, there must be inserted 

17 in the bid specification and the public works contract a provision, in language approved by the 

18 commissioner ef laber aAel iAelustry, implementing the requirements of subsection ( 1). The bid specification 

19 and the public works contract must provide that at least 50% of the workers on the project will be bona 

20 fide MoAtaAa residents of Montana. If there are two or more public works contracts and ek:te-te because 

21 of a lack of qualified personnel a contractor cannot guarantee that at least 50% of fli.& the contractor's 

22 workers will be Montana bona fide residents of Montana, flis the contractor's public works contract must 

23 provide that the percentage that the commissioner ef laber aAel inelustry believes possible will be MeAtana 

24 bona fide residents of Montana and one or more of the other public works contracts must provide for a 

25 higher percentage of MentaAa bona fide residents of Montana so that 50% of the workers on the project 

26 will be MeAMRa bona fide residents of Montana. 

27 (3) The commissioner of labor anel iAaustry shall enforce this section and investigate complaints 

28 of its violation and may adopt rules to implement this section." 

29 

30 Section 5. Section 18-2-411, MCA, is amended to read: 
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"18-2-411. Creation of prevailing wage rate districts. ( 1) Without taking into consideration heavy 

2 and highway construction wage rates, the commissioner ~ may divide the state into at least 10 

3 prevailing wage rate districts. 

4 (2) In initially determining the districts, the commissioner RWSt shall: 

5 (a) follow the rulemaking procedures in the Montana Administrative Procedure Act; and 

6 (b) publish the reasons supporting the creation of each district. 

7 (3) A district boundary may not be changed except for good cause and in accordance with the 

8 rulemaking procedures in the Montana Administrative Procedure Act. 

9 (4) The presence of collective bargaining agreements in a particular area may not be the sole basis 

1 O for the creation of boundaries of a district, nor may the absence of collective bargaining agreements in a 

11 particular area be the sole basis for changing the boundaries of a district. 

12 (5) For each prevailing wage rate district established under this section, the commissioner shall 

13 determine the standard prevailing rate of wages to be paid employees, as provided in 18-2-401 and 

14 18-2-402." 

15 

16 Section 6. Section 18-2-421, MCA, is amended to read: 

17 "18-2-421. Notice. When a public works project is accepted by the public contracting agency, a 

18 notice of acceptance and the completion date of the project~ must be sent to the department. However, 

19 in the case of prajeets public works contracts that amount to $50,000 or less in cost, the notice of 

20 acceptance and the completion date of the project is not required unless the department requests that 

21 information. The 90-day limitation for filing an action in district courtL as provided in 18-2-407L does not 

22 begin until the public contracting agency notifies the department of its acceptance of the public works 

23 project." 

24 

25 Section 7. Section 18-2-422, MCA, is amended to read: 

26 "18-2-422. Bid specification and public works contract to contain standard prevailing wage rate. 

27 All l:Jia speeifieatians ans public works contracts ler pt11:Jlie works prejeets and the bid specifications for 

28 those contracts must contain a provision stating for each job classification the standard prevailing wage 

29 rate, including fringe benefits, that the contractors and subcontractors RWSt shall pay during construction 

30 of the project." 
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Section 8. Section 18-2-432, MCA, is amended to read: 

2 "18-2-432. Penalty for violation. ( 1) If a person, firm, or corporation fails to comply with the 

3 provisions of this part, the state, county, municipality, school district, or officer of a political subdivision 

4 that executed the public works contract shall retain $1,000 of the contract price as liquidated damages for 

5 the violation of the terms of the publi11 works contractL and the money must be credited to the proper funds 

6 of the state, county, municipality, school district, or political subdivision. 

7 (2) Whenever a contractor or subcontractor is found by the commissioner to have aggravatedly 

8 or willfully violated the labor standards provisions of this chapter, the contractor or subcontractor or any 

9 firm, corporation, partnership, or association in which the contractor or subcontractor has a substantial 

1 O interest is ineligible, for a period not to exceed 3 years after the date of the final judgment, to receive any 

11 public works contracts or subcontracts that are subject to the provisions of this chapter. 

12 (3) Whenever an action has been instituted in a district court in this state against any person, firm, 

13 or corporation for the violation of this part, the court in which the action is pending is authorized to issue 

14 an injunction to restrain the person, firm, or corporation from proceeding with a public works contract with 

15 the state, county, municipality, school district, or political subdivision, pending the final determination of 

16 the instituted action." 

17 

18 Section 9. Section 20-15-403, MCA, is amended to read: 

19 "20-15-403. Applications of other school district provisions. ( 1) When the term "school district" 

20 appears in the following sections outside of Title 20, the term includes community college districts and the 

21 provisions of those sections applicable to school districts apply to community college districts: 2-9-101, 

22 2-9-111, 2-9-316, 2-16-114, 2-16-602, 2-16-614, 2-18-703, 7-3-1101, 7-6-2604, 7-6-2801, 7-7-123, 

23 7-8-2214, 7-8-2216, 7-11-103, 7-12-41-06, 7-13-110, 7-13-210, 7-15-4206, 10-1-703, 15-1-101, 

24 15-6-204, 15-16-101, 15-16-605, 15-70-301, 17-5-101, 17-5-202, 17-6-103, 17-6-204, 17-6-213, 

25 17-7-201, 18-1-201, 18-2-101, 18-2-103, 18-2-113, 18-2-114, 18-2-401, 18-2-404, 18-2-432, 18-5-205, 

26 19-1-102, 19-1-811, 22-1-309, 25-1-402, 27-18-406, 33-20-1104, 39-3-104, 39-4-107, 39-31-103, 

27 39-31-304, 39-71-116, 39-71-117, 39-71-2106, 39-71-2206,40-6-237,41-3-1132, 49-3-101,49-3-102, 

28 53-20-304, 77-3-321, 82-10-201, 82 10 202, through 82-10-203, 85-7-2158, and 90-6-208 and Rules 

29 4D(2)(g) and 15(c). M.R.Civ.P., as amended. 

30 (2) When the term "school district" appears in a section outside of Title 20 but the section is not 
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1 listed in subsection ( 1), the school district provision does not apply to a community college district." 

2 

3 NEW SECTION. Section 10. Transition fornecessary prevailing wage rates. ( 1 I The commissioner 

4 of labor and industry may adopt temporary standard prevailing wage rates for an occupation or trade for 

5 which a stand;ird prevailing wage rate has never been established but that is necessary to implement the 

6 provisions of [this act]. 

7 (2) The commissioner may temporarily incorporate the federal Davis-Bacon Act wage rates 

8 established for Montana as the state heavy and highway construction wage rates to provide uniformity 

9 between federal and state standard prevailing wage rates for heavy and highway construction. 

10 

11 NEW SECTION. Section 11. Severability. If a part of [this act] is invalid, all valid parts that are 

12 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

13 applications, the part remains in effect in all valid applications that are severable from the invalid 

14 applications. 

15 

16 

17 

NEW SECTION. Section 12. Effective date. [This act] is effective July 1, 1997. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0407, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act defining "construction services", '1 nonconstruction services", and "public works 
contract" for purposes of the prevailing wage laws; providing that other information or 
methods may be considered to compute standard prevailing wage rates when inadequate data 
is obtained by survey; authorizing the Commissioner of Labor and Industry to establish the 
number of districts for prevailing wage rates for the construction industry; eliminating 
the requirement that all state public works contracts be subject to legal review; 
authorizing temporary standard prevailing wage rates. 

ASSUMPTIONS: 
1. The proposed law codifies current practices and interpretations of a prior Attorney 

General opinion. 

FISCAL IMPACT: 
There is no fiscal impact to the state. 

z..-
DATE 

Office of Budget and Program Planning 
Fiscal Note for HB0407, as introduced 
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2 

3 

HOUSE BILL NO. 407 

INTRODUCED BY EWER, MOHL 

HB0407.02 
APPROVED BY COM ON 
BUSINESS & LABOR 

4 A BILL FOR AN ACT ENTITLED:" AN ACT DEFINING "CONSTRUCTION SERVICES", "NONCONSTRUCTION 

5 SERVICES", AND "PUBLIC WORKS CONTRACT" FOR PURPOSES OF THE PREVAILING WAGE LAWS; 

6 PROVIDING THAT OTHER INFORMATION OR METHODS MAY BE CONSIDERED TO COMPUTE STANDARD 

7 PREVAILING WAGE RATES WHEN INADEQUATE DATA IS OBTAINED BY SURVEY; AUTHORIZING THE 

8 COMMISSIONER OF LABOR AND INDUSTRY TO ESTABLISH THE NUMBER OF DISTRICTS FOR 

9 PREVAILING WAGE RATES FOR THE CONSTRUCTION INDUSTRY; ELIMINATING THE REQUIREMENT 

10 THAT ALL STATE PUBLIC WORKS CONTRACTS BE SUBJECT TO LEGAL REVIEW; AUTHORIZING 

11 TEMPORARY STANDARD PREVAILING WAGE RATES; AMENDING SECTIONS 18-2-401, 18-2-403, 

12 18-2-404, 18 2 409, 18-2-411, 18-2-421, 18-2-422, 18-2-432, AND 20-15-403, MCA; AND PROVIDING 

13 AN EFFECTIVE DATE." 

14 

15 STATEMENT OF INTENT 

16 A STATEMENT OF INTENT IS DESIRED FOR THIS BILL BECAUSE IT AUTHORIZES THE 

17 COMMISSIONER OF LABOR TO ADOPT RULES SPECIFYING THE METHOD OR METHODS OF 

18 DETERMINING THE STANDARD PREVAILING RATE OF WAGES IN THE ABSENCE OF SUFFICIENT DA TA 

19 IN A DISTRICT. IT IS THE INTENT OF THE LEGISLATURE THAT THE COMMISSIONER OF LABOR ADOPT 

20 RULES ESTABLISHING A PROCESS FOR DETERMINING WHEN THERE IS INSUFFICIENT DATA GENERA TED 

21 BY A SURVEY OF EMPLOYERS IN THE DISTRICT. IT IS THE INTENT OF THE LEGISLATURE THAT THE 

22 RULES IDENTIFY AN AMOUNT OF DATA THAT CONSTITUTES INSUFFICIENT DATA UNDER THE 

23 AMENDMENTS TO 18-2-401. IT IS THE FURTHER INTENT OF THE LEGISLATURE THAT METHODS FOR 

24 IDENTIFYING THE PREVAILING WAGE IN THE ABSENCE OF SUFFICIENT DATA IN THE DISTRICT PROVIDE 

25 FOR REVIEW AND INCORPORATION OF DATA FROM WORK OF A SIMILAR CHARACTER THAT IS 

26 CONDUCTED AS NEAR AS POSSIBLE TO THE DISTRICT. 

27 

28 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

29 

30 Section 1. Section 18-2-401, MCA, is amended to read: 
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"18-2-401. Definitions. Unless the context requires otherwise, in this part, the following definitions 

2 apply: 

3 111 A "bona fide resident of Montana" is a person who, at the time of employment and immediately 

4 prior to the time of employment, has lived in this state ,n a manner and for a time that is sufficient to clearly 

5 1ustify the conclusion that the person's past habitation in this state has been coupled with an intention to 

6 make it the person's home. Sojourners or persons who come to Montana solely in pursuance of any 

7 contract or agreement to perform labor may not be considered to be bona fide residents of Montana within 

8 the meaning and for the purpose of this part. 

9 12) "Commissioner" means the commissioner of labor and industry provided for in 2-15-1701. 

10 (3) (a) "Construction services" means work performed by an individual in construction, heavy 

11 construction, highway construction, and remodeling work. 

12 (b) The term does not include: 

13 (i) engineering, superintendence, management, office, or clerical work on a public works contract; 

14 or 

15 (ii) consulting contracts, contracts with commercial suppliers for goods and supplies, or contracts 

16 with professionals licensed under state law. 

17 ™i1:l "Department" means the department o' labor and industry provided for in 2-15-1701. 

18 f4+1.fil "District" means a prevailing wage rate district established as provided in 18-2-411. 

19 f-e+.!.fil "Heavy and highway construction wage rates" means wage rates, including fringe benefits 

20 for health and welfare and pension contributions, that meet the requirements of the Employee Retirement 

21 Income Security Act of 1974 and other bona fide programs approved by the United States department of 

22 labor and travel allowance that are determined and established statewide for heavy and highway 

23 construction projects, such as alteration or repair of roads, streets, highways, alleys, runways, trails, 

24 parking areas, or utility rights-of-way. 

25 17) "Nonconstruction services" means work performed by an individual, not including management, 

26 office, or clerical work, for: 

27 (al the maintenance of publicly owned buildings and facilities, including public highways, roads, 

28 streets, and alleys; 

29 (b) custodial or security services for publicly cwned buildings and facilities; 

30 (c) grounds maintenance for publicly owned property; 
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(d) the operation of public drinking water supply, waste collection, and waste disposal systems; 

2 (el law enforcement, including ianitors and prison guards; 

3 (fl fire protection; 

4 lg) public or school transportation driving; 

5 (hi nursing, nurse's aid services, and medical laboratory technician services; 

6 (i) material and mail handling; 

7 Iii food service and cooking; 

8 (kl motor vehicle and construction equipment repair and servicing; and 

9 II) appliance and office machine repair and servicing. 

10 le) "laser" rneans all services in el<oess ef $26,000 JlOrfarrned in oenstruotien, rnaintenanoe, er 

11 rernedelin§ work in a state, .oounty, FAunieirrnl, sehoel distriet, or JlOlitieal subdi•,cision projeet and Eioes not 

12 ineluEie en§inoorin§, SuJlerintendenee, FAana§eFAont, or office or elerieal worlc 

13 (81 "Public works contract" means a contract for construction services or nonconstruction services 

14 let by the state, county, municipality, school district, or political subdivision in which the total cost of the 

15 contract is in excess of $25,000. 

16 +++ifil (a) "Standard prevailing rate of wages" or "standard prevailing wage" means: 

17 Ii) the heavy and highway construction wage rates applicable to heavy and highway construction 

1 8 projects; or 

19 (ii) those wages, other than heavy and highway construction wages, including fringe benefits for 

20 health and welfare and pension contributions, that meet the requirements of the Employee Retirement 

21 Security Act of 1974 and other bona fide programs approved by the United States department of labor and 

22 travel allowance that are paid in the district by other contractors for work of a similar character performed 

23 in that district by each craft, classification, or type of worker needed to complete a contract under this part. 

24 In each district, the standard prevailing rate of wages is must be computed from a weighted average wage 

25 rate based on all of the hours worked on work of a similar character performed in the district unless the 

26 survey of employers in the district does not generate sufficient data. If the survey produces insufficient 

27 data, the rate may be established by the use of other information or methods that the commissioner 

28 determines fairly establish the standard prevailing rate of wages. The commissioner shall establish by rule 

29 the method or methods by which the standard prevailing rate 01 wages is determined. THE RULES MUST 

30 ESTABLISH A PROCESS FOR DETERMINING IF THERE IS INSUFFICIENT DATA GENERATED BY A SURVEY 
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OF EMPLOYERS IN THE DISTRICT THAT REQUIRES THE USE OF OTHER METHODS OF DETERMINING THE 

2 STANDARD PREVAILING RATE OF WAGES. THE RULES MUST IDENTIFY THE AMOUNT OF DATA THAT 

3 CONSTITUTES INSUFFICIENT DATA AND REQUIRE THE COMMISSIONER OF LABOR TO USE OTHER 

4 METHODS OF DETERMINING THE STANDARD PREVAILING RATE OF WAGES WHEN INSUFFICIENT DATA 

5 EXISTS. THE ALTERNATIVE METHODS OF DETERMINING THE PREVAILING RATE OF WAGES MUST 

6 PROVIDE FOR REVIEW AND THE INCORPORATION OF DATA FROM WORK OF A SIMILAR CHARACTER 

7 THAT IS CONDUCTED AS NEAR AS POSSIBLE TO THE ORIGINAL DISTRICT. 

8 (bl When work of a similar character is not being performed in the district, the standard prevailing 

9 rate of wages, including fringe benefits for health and welfare and pension contributions, that meets the 

1 O requirements of the Employee Retirement Security Act of 1974 and other bona fide programs approved by 

11 the United States department of labor and the rate of travel allowance must be those rates established by 

12 collective bargaining agreements in effect in the district for each craft, classification. or type of worker 

1 3 needed to complete the contract. 

14 f8Hl.Ql "Work of a similar character" means work on private or commercial projects as well as work 

15 on public projects." 

16 

17 Section 2. Section 18-2-403, MCA, is amenced to read: 

18 "18-2-403. Preference of Montana labor in public works -- wages -- tax-exempt project -- federal 

19 exception. ( 11 In 8f\'f every public works contract let for state, eounty, A'luniei13al, sehool, or heavy and 

20 highway eonstruetion, serviees, re13air, or rnaintenance work unaor any la·,••· of this state, there must be 

21 inserted in the bid specification and the public works contract a provision requiring the contractor to give 

22 preference to the employment of bona fide Montana residents of Montana in the performance of the work. 

23 (21 All public works contracts under subsection (11, except those for heavy and highway 

24 construction, must contain a provision requiring the contractor to pay: 

25 (al the travel allowance that is in effect and cpplicable to the district in which the work is being 

26 performed; and 

27 (bl the standard prevailing rate of wages, including fringe benefits for health and welfare and 

28 pension contributions, that: 

29 Iii meets the requirements of the Employee Retirement Income Security Act of 1974 and other 

30 bona fide programs approved by the United States department of labor; and 
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1 Iii) is in effect and applicable to the district in which the work is being performed. 

2 13) In every public works contract for heavy and highway construction, there must be inserted a 

3 provision to require the contractor to pay the heavy and highway construction wage rates established 

4 statewide for the project. 

5 14) A contract, other than a public works contract, let for a project costing more than $25,000 and 

6 financed from the proceeds of bonds issued under Title 17, chapter 5, part 15, or Title 90, chapter 5 or 

7 7, on or after July 1, 1993, must contain a provision requiring the contractor to pay the standard prevailing 

8 wage rate in effect and applicable to the district in which the work is being performed unless the contractor 

9 performing the work has entered into a collective bargaining agreement covering the work to be performed. 

1 O (5) A public works contract may not be let to any person, firm, association, or corporation refusing 

11 to execute an agreement with the provisions described in subsections ( 1 l through (41 in it, provided that 

12 in public works contracts involving the expenditure of federal-aid fundsL this part may not be enforced in 

13 a manner as to conflict with or be contrary to the federal statutes prescribing a labor preference to 

14 honorably discharged veterans of the armed forces and prohibiting as unlawful any other preference or 

15 discrimination among citizens of the United States. 

16 (6) Failure to include the provisions required by 18-2-422 in a public works contract relieves the 

17 contractor from the contractor's obligation to pay the standard prevailing wage rate and places the 

18 obligation on the public contracting agency." 

19 

20 

21 

Section 3. Section 18-2-404, MCA, is amended to read: 

"18-2-404. Approval of public works contract -- bond. 11 l All public works contracts under this 

22 part ~ must be approved in writing by the legal adviser of the contracting 5tAfe, county, municipal 

23 corporation, school district, assessment district, or special improvement district body or officer prior to 

24 execution by the contracting public officer or officers. 

25 (2) In all public works contracts entered into under the provisions of this part. at least $1,000 of 

26 the contract price~ must be withheld at all times until the termination of the public works contract." 

27 

28 

29 

30 

SeetieA 4. Section 18 2 409, MCA, is amended to read: 

"18 2 409. MoAtaAa resideAts to Ile em13loyed on state eoAstn1otioA 11Aller 11111llia worl1s eoAtraats. 

( 1) On binder aAy state eeAstruetion projeet public works eontraet let by t"1e state an El tunEleEI b~· state or 
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federal flcrnds, e,wept a preject partially funded with foderal aiel Rlenev froRl the Uniteel States elepartRlent 

2 of transportation or where !'.!'.h!ill residenev preferenco laws are speeificallv prohibited b~1 feeleral law and 

3 to which the state is a signatory to the eonstruotien J2:!Jblie worlw contract, at least 60% of tho work Rlust 

4 be perf□ rRl □d by bona fide Montana residents of Montana, as defined in 18 2 401. 

5 (2) For any publie worlrn eontraet awarded fer a state eonstruetion projoet lot by the state, eJ<eept 

6 a projeet partiallv funeled with federal aid Rloney from tho Uniteel i;;tates dof'lartR1ent of transportation or 

7 where ~ residenev proterenee laws are specifieall~1 prohibiteel bv feeleral law, there R1ust be inserteel 

8 in the biEI Sf;l001fieatien and the public works eontraet a pre•,iision, in language approved b~1 tho 

9 eoR1R1issioner of labor anEI industrv, iR1pleR1enting the requireR1ents of subseetion 11). The bid speeifieation 

10 and the publie works contract RlUSt J:lroviElo that at leJst 60% of tho ,,.,,orkers on the J:lrojeet will be bona 

11 #Qe Montana residents of Montana. If there are two or R1ore publie works eontraets ans due to eecause 

12 of a lael( of qualified personnel a eontraetor eannot €1Uarantee that at least 60% of his the eontractor's 

13 ,,..,orl(ers will be Montana bona fide residents of Montana, his the eentraetor's sublie worl(s contract Rlust 

14 proviEle that the porsentage !.!:!fil the eeR1R1issioner of labor and industrv believes possible will be Montana 

15 bona fide residents of Montana and one or R1ore of tile other publie worlrn contracts Rlust pro•·1d0 for a 

16 higher percentage of Montana sona fide rosielents ef Montana so that e0% of the worlEers on the project 

17 will be Mentana bona fiEle resiElents ef Montana. 

18 (3) The GORlRlissioner of labor anEI ineustry shall enforee this seotion anel investigate coR1plaints 

19 of its violation an El Rlav aElopt rules to iR1ploR1ent this section." 

20 

21 Section 4. Section 18-2-411, MCA, is amended to read: 

22 "18-2-411. Creation of prevailing wage rate districts. ( 11 Without taking into consideration heavy 

23 and highway construction wage rates, the commissioner sfli:lil may divide the state into at least 10 

24 prevailing wage rate districts. 

25 (21 In initially determining the districts, the commissioner ffiti5t shall: 

26 (al follow the rulemaking procedures in the Montana Administrative Procedure Act; and 

27 (bl publish the reasons supporting the creatio!l of each district. 

28 (31 A district boundary may not be changed except for good cause and in accordance with the 

29 rulemaking procedures in the Montana Administrative Procedure Act. 

30 (4l The presence of collective bargaining agreements in a particular area may not be the sole basis 
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for the creation of boundaries of a district, nor may the absence of collective bargaining agreements in a 

2 particular area be the sole basis for changing the boundaries of a district. 

3 (5) For each prevailing wage rate district established under this section, the commissioner shall 

4 determine the standard prevailing rate of wages to be paid employees, as provided in 18-2-401 and 

5 18-2-402." 

6 

7 Section 5. Section 18-2-421, MCA, is amended to read: 

8 "18-2-421. Notice. When a public works project is accepted by the public contracting agency. a 

9 notice of acceptance and the completion date of the project~ must be sent to the department. However, 

1 O in the case of 13rejeots public works contracts that amount to $50,000 or less in cost, the notice of 

11 acceptance and the completion date of the project is not required unless the department requests that 

12 information. The 90-day limitation for filing an action in district courtL as provided in 18-2-407 L does not 

13 begin until the public contracting agency notifies the department of its acceptance of the public works 

14 project." 

1 5 

16 Section 6. Section 18-2-422, MCA, is amended to read: 

17 "18-2-422. Bid specification and public works contract to contain standard prevailing wage rate. 

18 All 13iEl s13eoifioations anEl public works contracts fer 13ul3Iis worl~s 13rojeots and the bid specifications for 

19 those contracts must contain a provision stating for each job classification the standard prevailing wage 

20 rate, including fringe benefits, that the contractors and subcontractors ffitiSt shall pay during construction 

21 of the project." 

22 

Section 7. Section 1 8-2-432, MCA, is amended to read: 23 

24 "18-2-432. Penalty for violation. ( 1 l If a person, firm, or corporation fails to comply with the 

25 provisions of this part, the state, county, municipality, school district, or officer of a political subdivision 

26 that executed the public works contract shall retain $1,000 of the contract price as liquidated damages for 

27 the violation of the terms of the public works contractL and the money must be credited to the proper funds 

28 of the state, county, municipality, school district, or political subdivision. 

29 (2) Whenever a contractor or subcontractor is found by the commissioner to have aggravatedly 

30 or willfully violated the labor standards provisions of this chapter. the contractor or subcontractor or any 
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firm, corporation, partnership, or association in which the contractor or subcontractor has a substantial 

2 interest is ineligible, for a period not to exceed 3 years after the date of the final judgment, to receive any 

3 public works contracts or subcontracts that are subject to the provisions of this chapter. 

4 (3) Whenever an action has been instituted in a district court in this state against any person, firm, 

5 or corporation for the violation of this part, the court in which the action is pending is authorized to issue 

6 an injunction to restrain the person, firm, or corporatior from proceeding with a public works contract with 

7 the state, county, municipality, school district, or political subdivision, pending the final determination of 

8 the instituted action." 

9 

10 Section 8. Section 20-15-403, MCA, is amended to read: 

11 "20-15-403. Applications of other school district provisions. ( 1) When the term "school district" 

12 appears in the following sections outside of Title 20, th,, term includes community college districts and the 

13 provisions of those sections applicable to school distri:ts apply to community college districts: 2-9-101, 

14 2-9-111, 2-9-316, 2-16-114, 2-16-602, 2-16-614, 2-18-703, 7-3-1101, 7-6-2604, 7-6-2801, 7-7-123, 

15 7-8-2214, 7-8-2216, 7-11-103, 7-12-4106, 7-13-1'10, 7-13-210, 7-15-4206, 10-1-703, 15-1-101, 

16 15-6-204, 15-16-101, 15-16-605, 15-70-301, 17-5-101, 17-5-202, 17-6-103, 17-6-204, 17-6-213, 

17 17-7-201, 18-1-201, 18-2-101, 18-2-103, 18-2-113, 18-2-114, 18-2-401, 18-2-404, 18-2-432, 18-5-205, 

18 19-1-102, 19-1-811, 22-1-309, 25-1-402, 27-18-406, 33-20-1104, 39-3-104, 39-4-107, 39-31-103, 

19 39-31-304, 39-71-116, 39-71-117, 39-71-2106, 39-71-2206, 40-6-237, 41-3-1132, 49-3-101, 49-3-102, 

20 53-20-304, 77-3-321, 82-10-201, 82 10 202, througt182-10-203, 85-7-2158, and 90-6-208 and Rules 

21 4D(2)(g) and 15(c), M.R.Civ.P., as amended. 

22 (2) When the term "school district" appears in a section outside of Title 20 but the section is not 

23 listed in subsection ( 1), the school district provision does not apply to a community college district." 

24 

25 NEW SECTION. Section 9. Transition for necessary prevailing wage rates. (1) The commissioner 

26 of labor and industry may adopt temporary standard prevailing wage rates for an occupation or trade for 

2 7 which a standard prevailing wage rate has never been established but that is necessary to implement the 

28 provisions of [this act]. 

29 12) The commissioner may temporarily incorporate the federal Davis-Bacon Act wage rates 

30 established for Montana as the state heavy and highway construction wage rates to provide uniformity 
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2 

3 

4 

5 

6 

between federal and state standard prevailing wage rates for heavy and highway construction. 

NEW SECTION. SECTION 10. SAVING CLAUSE. [THIS ACT) DOES NOT AFFECT RIGHTS AND 

DUTIES THAT MATURED, PENALTIES THAT WERE INCURRED, OR PROCEEDINGS THAT WERE BEGUN 

BEFORE [THE EFFECTIVE DATE OF THIS ACTJ. 

7 NEW SECTION. Section 11. Severability. If a part of [this act] is invalid, all valid parts that are 

8 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

9 applications, the part remains in effect in all valid applications that are severable from the invalid 

10 applications. 

11 

12 

13 

NEW SECTION. Section 12. Effective date. [This act] is effective July 1, 1997. 

-END-
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HOUSE BILL NO. 407 

INTRODUCED BY EWER, MOHL 

HB0407.02 

4 A BILL FOR AN ACT ENTITLED: "AN ACT DEFINING "CONSTRUCTION SERVICES", "NONCONSTRUCTION 

5 SERVICES", AND "PUBLIC WORKS CONTRACT" FOR PURPOSES OF THE PREVAILING WAGE LAWS; 

6 PROVIDING THAT OTHER INFORMATION OR METHODS MAY BE CONSIDERED TO COMPUTE STANDARD 

7 PREVAILING WAGE RATES WHEN INADEQUATE DATA IS OBTAINED BY SURVEY; AUTHORIZING THE 

8 COMMISSIONER OF LABOR AND INDUSTRY TO ESTABLISH THE NUMBER OF DISTRICTS FOR 

9 PREVAILING WAGE RATES FOR THE CONSTRUCTION INDUSTRY; ELIMINATING THE REQUIREMENT 

10 THAT ALL STATE PUBLIC WORKS CONTRACTS BE SUBJECT TO LEGAL REVIEW; AUTHORIZING 

11 TEMPORARY STANDARD PREVAILING WAGE RATES; AMENDING SECTIONS 18-2-401, 18-2-403, 

12 18-2-404, 18 2 4 QQ, 18-2-411, 18-2-421, 18-2-422, 18-2-432, AND 20-15-403, MCA; AND PROVIDING 

13 AN EFFECTIVE DATE." 

TBEBE i\RE NO CHANGES IN THIS BllL AND D WllL NOT BE 
REPRINTED. PLEASE REFER TO SECOND RPADING COPY 
(YEJ.LOW) FOR COMPLETE TEXT. 
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HOUSE BILL NO. 407 

INTRODUCED BY EWER, MOHL 

APPRO'v7E.:J s·r ,:·::~.; :·.N :__:....3,:;i_ 
& EMPl..OiPiEN':' ~.::::... .. ;::'=·:xs 

4 A BILL FOR AN ACT ENTITLED: "AN ACT DEFINING "CONSTRUCTION SERVICES', 'NONCONSTRUCT CN 

5 SERVICES", AND "PUBLIC WORKS CONTRACT" FOR PURPOSES OF THE PREVAILING WAGE LAWS; 

6 PROVIDING THAT OTHER INFORMATION OR METHODS MAY BE CONSIDERED TO COMPUTE ST AN DARO 

7 PREVAILING WAGE RATES WHEN INADEQUATE DATA IS OBTAINED BY SURVEY; AUTHORIZING THE 

8 COMMISSIONER OF LABOR AND INDUSTRY TO ESTABLISH THE NUMBER OF DISTRICTS FOR 

9 PREVAILING WAGE RATES FOR THE CONSTRUCTION INDUSTRY; ELIMINATING THE REQUIREMENT 

10 THAT ALL STATE PUBLIC WORKS CONTRACTS BE SUBJECT TO LEGAL REVIEW; AUTHORIZING 

11 TEMPORARY STANDARD PREVAILING WAGE RATES; AMENDING SECTIONS 18-2-401, 18-2-403, 

12 18-2-404, 18 2 4QQ, 18-2-411, 18-2-421, 18-2-422, 18-2-432, AND 20-15-403, MCA; AND PROVIDING 

1 3 AN EFFECTIVE DA TE." 
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HOUSE BILL NO. 407 

INTRODUCED BY EWER, MOHL 

HB0407.03 

4 A BILL FOR AN ACT ENTITLED: "AN ACT DEFINING "CONSTRUCTION SERVICES", "NONCONSTRUCTION 

5 SERVICES", AND "PUBLIC WORKS CONTRACT" FOR PURPOSES OF THE PREVAILING WAGE LAWS; 

6 PROVIDING THAT OTHER INFORMATION OR METHODS MAY BE CONSIDERED TO COMPUTE STANDARD 

7 PREVAILING WAGE RATES WHEN INADEQUATE DATA IS OBTAINED BY SURVEY; AUT"10RIZING HH: 

8 GOMMISSIO~lER oi; b" ~WR /> ~Ii;) l~ICUSTRY TO ESTABblSi-1 Tl-II. NU~481.R m: QISTRIGTS l"OR 

9 PRP'Albl~lG WAGE RATES l"OR Ti-IE GONSTRUCTIO~l INQUSTRY; ELIMINATING THE REQUIREMENT 

10 THAT ALL STATE PUBLIC WORKS CONTRACTS BE SUBJECT TO LEGAL REVIEW; AUTHORIZING 

11 TEMPORARY STANDARD PREVAILING WAGE RATES; AMENDING SECTIONS 18-2-401, 18-2-403, 

12 18-2-404, 1 Q :l 4 QQ, 1 Q :l 411, 18-2-421, 18-2-422, 18-2-432, AND 20-15-403, MCA; AND PROVIDING 

1 3 AN EFFECTIVE DATE." 

14 

15 STATEMENT OF INTENT 

16 A STATEMENT OF INTENT IS DESIRED FOR THIS BILL BECAUSE IT AUTHORIZES THE 

17 COMMISSIONER OF LABOR TO ADOPT RULES SPECIFYING THE METHOD OR METHODS OF 

18 DETERMINING THE STANDARD PREVAILING RATE OF WAGES IN THE ABSENCE OF SUFFICIENT DATA 

19 IN A DISTRICT. IT IS THE INTENT OF THE LEGISLATURE THAT THE COMMISSIONER OF LABOR ADOPT 

20 RULES ESTABLISHING A PROCESS FOR DETERMINING WHEN THERE IS INSUFFICIENT DATA GENERATED 

21 BY A SURVEY OF EMPLOYERS IN THE DISTRICT. IT IS THE INTENT OF THE LEGISLATURE THAT THE 

22 RULES IDENTIFY AN AMOUNT OF DATA THAT CONSTITUTES INSUFFICIENT DATA UNDER THE 

23 AMENDMENTS TO 18-2-401. IT IS THE FURTHER INTENT OF THE LEGISLATURE THAT METHODS FOR 

24 IDENTIFYING THE PREVAILING WAGE IN THE ABSENCE OF SUFFICIENT DATA IN THE DISTRICT PROVIDE 

25 FOR REVIEW AND INCORPORATION OF DATA FROM WORK OF A SIMILAR CHARACTER THAT IS 

26 CONDUCTED AS NEAR AS POSSIBLE TO THE DISTRICT. 

27 

28 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

29 

30 Section 1. Section 18-2-401, MCA, is amended to read: 
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1 "18-2-401. Definitions. Unless the context requires otherwise, in this part, the following definitions 

2 apply: 

3 (1) A "bona fide resident of Montana" is a person who, at the time of employment and immediately 

4 prior to the time of employment, has lived in this state in a manner and for a time that is sufficient to clearly 

5 justify the conclusion that the person's past habitation in this state has been coupled with an intention to 

6 make it the person's home. Sojourners or persons who come to Montana solely in pursuance of any 

7 contract or agreement to perform labor may not be considered to be bona fide residents of Montana within 

8 the meaning and for the purpose of this part. 

9 (2) "Commissioner" means the commissioner of labor and industry provided for in 2-15-1701. 

10 (3) (a) "Construction services" means work performed by an individual in construction, heavy 

11 construction, highway construction, and remodeling work. 

12 (b) The term does not include: 

13 (i) engineering, superintendence, management, office, or clerical work on a public works contract; 

14 or 

15 (ii) consulting contracts. contracts with commercial suppliers for goods and supplies. or contracts 

16 with professionals licensed under state law. 

17 ~i±l "Department" means the department of labor and industry provided for in 2-15-1701. 

18 t4}ifil "District" means a prevailing wage rate, district established as provided in 18-2-411. 

19 +e-l-ifil "Heavy and highway construction wage rates" means wage rates, including fringe benefits 

20 for health and welfare and pension contributions, that meet the requirements of the Employee Retirement 

21 Income Security Act of 1974 and other bona fide proEIrams approved by the United States department of 

22 labor and travel allowance that are determined and established statewide for heavy and highway 

23 construction projects, such as alteration or repair of roads, streets, highways, alleys, runways, trails, 

24 parking areas, or utility rights-of-way. 

25 (7) "Nonconstruction services" means work performed by an individual, not including management, 

26 office, or clerical work, for: 

27 (a) the maintenance of publicly owned buildings and facilities, including public highways, roads, 

28 streets. arid alleys; 

29 (b) custodial or security services for publicly owned buildings and facilities; 

30 (c) grounds maintenance for publicly owned property; 
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(d) the operation of public drinking water supply, waste collection, and waste disposal systems: 

2 (e) law enforcement, including janitors and prison guards; 

3 (f) fire protection; 

4 (g) public or school transportation driving; 

5 (h) nursing, nurse's aid services, and medical laboratory technician services; 

6 (il material and mail handling; 

7 (j) food service and cooking; 

8 (kl motor vehicle and construction equipment repair and servicing; and 

9 (I) appliance and office machine repair and servicing. 

10 (6) "basor" FRSans all ssrvisss in SXGSSS of $2e,OOO psrforFRsd in GORStrustioR, FRaintsnaRGS, or 

11 rsFRodslin!'I work iR a stats, sounty, FRunisipal, ssl:lool distrist, or politisal suadivisioR projsst ana doss not 

12 insluae BR!'JiRssriR!'I, superintsnaense, FRana!'jBFRent, or offiss or slerisal worl<. 

13 (8) "Public works contract" means a contract for construction services or nonconstruction services 

14 let by the state, county, municipality, school district, or political subdivision in which the total cost of the 

15 contract is in excess of $25,000. 

16 µ}_(fil (a) "Standard prevailing rate of wages" or "standard prevailing wage" means: 

1 7 (i) the heavy and highway construction wage rates applicable to heavy and highway construction 

18 projects; or 

19 (ii) those wages, other than heavy and highway construction wages, including fringe benefits for 

20 health and welfare and pension contributions, that meet the requirements of the Employee Retirement 

21 Security Act of 1974 and other bona fide programs approved by the United States department of labor and 

22 travel allowance that are paid in the district by other contractors for work of a similar character performed 

23 in that district by each craft, classification, or type of worker needed to complete a contract under this part. 

24 In each district, the standard prevailing rate of wages i& must be computed from a weighted average wage 

25 rate based on all of the hours worked on work of a similar character performed in the district unless the 

26 survey of employers in the district does not generate sufficient data. If the survey produces insufficient 

27 data, the rate may be established by the use of other information or methods that the commissioner 

28 determines fairly establish the standard prevailing rate of wages. The commissioner shall establish by rule 

29 the method or methods by which the standard prevailing rate of wages is determined. THE RULES MUST 

30 ESTABLISH A PROCESS FOR DETERMINING IF THERE IS INSUFFICIENT DATA GENERATED BY A SURVEY 
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OF EMPLOYERS IN THE DISTRICT THAT REQUIRES THE USE OF OTHER METHODS OF DETERMINING THE 

2 STANDARD PREVAILING RATE OF WAGES. THE RULES MUST IDENTIFY THE AMOUNT OF DATA THAT 

3 CONSTITUTES INSUFFICIENT DATA AND REQUIRE THE COMMISSIONER OF LABOR TO USE OTHER 

4 METHODS OF DETERMINING THE STANDARD PREVAILING RATE OF WAGES WHEN INSUFFICIENT DATA 

5 EXISTS. THE ALTERNATIVE METHODS OF DETERMINING THE PREVAILING RATE OF WAGES MUST 

6 PROVIDE FOR REVIEW AND THE INCORPORATION QI= DATA FROM WORK OF A SIMILAR CHARACTER 

7 THAT IS CONDUCTED AS NEAR AS POSSIBLE TO THE ORIGINAL DISTRICT. 

8 {bl When work of a similar character is not being performed in the district, the standard prevailing 

9 rate of wages, including fringe benefits for health and welfare and pension contributions, that meets the 

1 O requirements of the Employee Retirement Security Act of 1974 and other bona fide programs approved by 

11 the United States department of labor and the rate of travel allowance must be those rates established by 

12 collective bargaining agreements in effect in the district for each craft, classification, or type of worker 

13 needed to complete the contract. 

14 AAi.1.Ql "Work of a similar character" means work on private or commercial projects as well as work 

15 on public projects." 

16 

17 Section 2. Section 18-2-403, MCA, is amended to read: 

1 8 "18-2-403. Preference of Montana labor in public works -- wages -- tax-exempt project -- federal 

19 exception. (1 l In afl¥ every public works contract Jst-·ler &Mte, seunty, Fflunisi13al, ssheel, er heavy anel 

20 hi9hu•a~• senstrustien, sor,·ises, repair, er rnaintonansa werl< umler an'( law sf this state, there must be 

21 inserted in the bid specification and the public works contract a provision requiring the contractor to give 

22 preference to the employment of bona fide Mentana residents of Montana in the performance of the work. 

23 (21 All public works contracts under subseGtion (1), except those for heavy and highway 

24 construction, must contain a provision requiring the contractor to pay: 

25 {al the travel allowance that is in effect and applicable to the district in which the work is being 

26 performed; and 

27 {bl the standard prevailing rate of wages, inc:luding fringe benefits for health and welfare and 

28 pension contributions, that: 

29 {il meets the requirements of the Employee Retirement Income Security Act of 1974 and other 

30 bona fide programs approved by the United States department of labor; and 
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(ii) is in effect and applicable to the district in which the work is being performed. 

2 (3) In every public works contract for heavy and highway construction, there must be inserted a 

3 provision to require the contractor to pay the heavy and highway construction wage rates established 

4 statewide for the project. 

5 (4) A contract, other than a public works contract, let for a project costing more than $25,000 and 

6 financed from the proceeds of bonds issued under Title 17, chapter 5, part 15, or Title 90, chapter 5 or 

7 7, on or after July 1, 1993, must contain a provision requiring the contractor to pay the standard prevailing 

8 wage rate in effect and applicable to the district in which the work is being performed unless the contractor 

9 performing the work has entered into a collective bargaining agreement covering the work to be performed. 

10 (5) A public works contract may not be let to any person, firm, association, or corporation refusing 

11 to execute an agreement with the provisions described in subsections ( 1) through (4) in it, provided that 

12 in public works contracts involving the expenditure of federal-aid fundsL this part may not be enforced in 

13 a manner as to conflict with or be contrary to the federal statutes prescribing a labor preference to 

14 honorably discharged veterans of the armed forces and prohibiting as unlawful any other preference or 

15 discrimination among citizens of the United States. 

16 (6) Failure to include the provisions required by 18-2-422 in a public works contract relieves the 

17 contractor from the contractor's obligation to pay the standard prevailing wage rate and places the 

18 obligation on the public contracting agency." 

19 

20 

21 

Section 3. Section 18-2-404, MCA, is amended to read: 

"18-2-404. Approval of public works contract -- bond. ( 1) All public works contracts under this 

22 part &Rall must be approved in writing by the legal adviser of the contracting 6tat&;, county, municipal 

23 corporation, school district, assessment district, or special improvement district body or officer prior to 

24 execution by the contracting public officer or officers. 

25 (2) In all public works contracts entered into under the provisions of this partL at least $1,000 of 

26 the contract price &Rall must be withheld at all times until the termination of the public works contract." 

27 

28 

29 

30 

SeetiaR 4. SostiaA 18 2 109, MCA, is aFRaAelael ta reael: 

"18 2 409. Manlana residents ta be arnpla•tad an stale eanstrYetiaR YRdar eYblis warks eanlrasts. 

11) OR UAelor BA'/ state soAstrt1stioA projeot et1slis \'larks seAtrast let 011 tho state aAel ft1Aeloel B'f state or 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

fodoral funds, 01100pt a projeot partially funded witt:l federal aid FAOAO'{ froFA tt:lo United States dopartFAent 

of transportation or whore ~ rosidono>; preferenoo laws are sposifisally prohibited by foeleral law anel 

to wt:liot:l tt:lo state is a signatory to tt:le oonstruotion publio works oontrast, at least 60% of tt:lo work must 

be porforFAod by bona fido Montana resielents of Montana, as elofinod in 18 2 401 

(2) i;cor any aublis iuorks oontrast a,,•arsoel for a state senstrustien prejest let b•t the state, eJrnopt 

a projest partially funses witt:l feseral ais menoy from tt:le United States departFAent ef transpertatien er 

'"'Rore ~ residons,,• preforenso la,.,s are sposifioalll' prot:libitod by federal la•A', tt:lore FAust be inserted 

in the bid sposifisatien and tt:le publis worl~s sonuast a provision, in language approved by tt:lo 

ooFAFAissionor ef laber anel industry, iFAploFAontin9 tt:le r,3~uiroFAonts ef subsostien (1 ). Tho bid sposifisat1on 

and tho publis werks sentrast must provide tt:lat at least 60% ef tt:le werkers on the prejest will be bona 

fide Mentana residents of Montana. If thoro are twe or FAero aublis ,,.erks sentrasts and due to besauso 

ef a I ask of ~ualifioel porsennel a sentFaster oannet guarantee tt:lat at least 60% of t:lis tt:le sontrastor' s 

werkers will bo Montana bena fide residents ef Montana, t:lis tt:le sentraotor's publis works sontrast FAust 

proviele tt:lat tt:lo persontago !hfil the soFAmissiener ef laber anel industry believes pessiblo will be Montana 

bona fide residents ef Mentana and ene er moro of tt:le ott:ler puslis works oontrasts must pro11ide for a 

t:ligt:lor persentage of Montana bena fielo rosielonts of Mentana se tt:lat 60~~ of tt:lo workers on tt:lo projest 

will 130 Mentana 13ena fide residents of Montana. 

(3) Tt:le oommissionor of lasor and industry shall enforso tt:lis sostien anel investigate somplaints 

of its 11iolation anel FAay aelept rules to implement tt:lis ,,estion." 

SestieR 4, Seotion 18 2 411, MCA, is amend13d to reael: 

"18 2 411, CreatioR of pre•,railiRg wage rate diistrists. ( 1) 1/Vitt:lout takin9 inte sonsidoration heavy 

ans t:li9t:lwa11 sonstrustion wage rates, tt:le sommissioner st:lall ™ eli>iielo tt:le state into at least 1 O 

prevailing wa90 rate di&;rists. 

12) In initially determining tt:le elistrists, tt:le sei=Amissionor must fill.iill: 

(a) follew tt:le ruloFAakin9 presesuros in the Montana JI elministratii•e flroseeluro Ast; ans 

(b) pul31ist:l tt:lo reasons supportin9 tt:le sroation ef oast:l distrist. 

(J) A distrist bounelary FAay not 13e st:langod oxsept for 9ooel sauso anel in assordanso witt:l tt:lo 

ruloFAakin9 prosoeluros in tl=le Montana Aelministratii.re 1:>roseelure Ast. 

(4) Tt:le prosonso of sollostivo sar9ainin9 a9roements in a partisular area FAay not be tt:lo solo 13asis 
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1 

2 

3 

4 

5 

6 

7 

8 

far the oraation of boundaries af a distriot, nor A'lay the a1Js0no0 of solleotive IJar§ainin§ a§F00A'l0nts in a 

13artioular area 00 tho sole easis for ohan§in§ the eoundarias of a distriot. 

(el For aaoh 13ravailin§ wa§a rate distriot estaelish0El under this sastion, the SOA'IA'lissioner shall 

dat0rn:1in0 the standard 13r0vailin€! rate of wa§as to IJa 13aid eA'113love0s, as 13rovid0d in 18 2 401 and 

18 2 402." 

Section 4. Section 18-2-421, MCA, is amended to read: 

"18-2-421. Notice. When a public works project is accepted by the public contracting agency, a 

9 notice of acceptance and the completion date of the project &Mil must be sent to the department. However, 

1 O in the case of 13rojosts public works contracts that amount to $50,000 or less in cost, the notice of 

11 acceptance and the completion date of the project is not required unless the department requests that 

12 information. The 90-day limitation for filing an action in district courtL as provided in 18-2-407L does not 

13 begin until the public contracting agency notifies the department of its acceptance of the public works 

14 project." 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Section 5. Section 18-2-422, MCA, is amended to read: 

"18-2-422. Bid specification and public works contract to contain standard prevailing wage rate. 

All eid s13esifisations ans public works contracts fer 13uelis ,,..,orl~s 13rojes:is and the bid specifications for 

those contracts must contain a provision stating for each job classification the standard prevailing wage 

rate, including fringe benefits, that the contractors and subcontractors ffitl5t shall pay during construction 

of the project." 

Section 6. Section 18-2-432, MCA, is amended to read: 

"18-2-432. Penalty for violation. ( 1) If a person, firm, or corporation fails to comply with the 

25 provisions of this part, the state, county, municipality, school district, or officer of a political subdivision 

26 that executed the public works contract shall retain $1,000 of the contract price as liquidated damages for 

27 the violation of the terms of the public works contractL and the money must be credited to the proper funds 

28 of the state, county, municipality, school district, or political subdivision. 

29 (2) Whenever a contractor or subcontractor is found by the commissioner to have aggravatedly 

30 or willfully violated the labor standards provisions of this chapter, the contractor or subcontractor or any 
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firm, corporation, partnership, or association in which the contractor or subcontractor has a substantial 

2 interest is ineligible, for a period not to exceed 3 years after the date of the final judgment, to receive any 

3 public works contracts or subcontracts that are subject to the provisions of this chapter. 

4 13) Whenever an action has been instituted in a district court in this state against any person, firm, 

5 or corporation for the violation of this part, the court in which the action is pending is authorized to issue 

6 an injunction to restrain the person, firm, or corporation from proceeding with a public works contract with 

7 the state, county, municipality, school district, or political subdivision, pending the final determination of 

8 the instituted action." 

9 

10 Section 7. Section 20-15-403, MCA, is amended to read: 

11 "20-15-403. Applications of other school disltrict provisions. ( 11 When the term "school district" 

12 appears in the following sections outside of Title 20, the term includes community college districts and the 

13 provisions of those sections applicable to school districts apply to community college districts: 2-9-101, 

14 2-9-111, 2-9-316, 2-16-114, 2-16-602, 2-16-614, 2-18-703, 7-3-1101, 7-6-2604, 7-6-2801, 7-7-123, 

15 7-8-2214, 7-8-2216, 7-11-103, 7-12-4106, 7-13-110, 7-13-210, 7-15-4206, 10-1-703, 15-1-101, 

16 15-6-204, 15-16-101, 15-16-605, 15-70-301, 17-5-101, 17-5-202, 17-6-103, 17-6-204, 17-6-213, 

17 17-7-201, 18-1-201, 18-2-101, 18-2-103, 18-2-113, 18-2-114, 18-2-401. 18-2-404, 18-2-432, 18-5-205, 

18 19-1-102, 19-1-811, 22-1-309, 25-1-402, 27-18-406, 33-20-1104, 39-3-104, 39-4-107, 39-31-103, 

19 39-31-304,39-71-116,39-71-117,39-71-2106,39-71-2206,40-6-237,41-3-1132,49-3-101, 49-3-102, 

20 53-20-304, 77-3-321, 82-10-201, 82 10 202, through 82-10-203, 85-7-21 58, and 90-6-208 and Rules 

21 4012)(9) and 15(c), M.R.Civ.P., as amended. 

22 12) When the term "school district" appears in a section outside of Title 20 but the section is not 

23 listed in subsection 11), the school district provision does not apply to a community college district." 

24 

25 NEW SECTION. Section 8. Transition for necessary prevailing wage rates. (1) The commissioner 

26 of labor and industry may adopt temporary standard prevailing wage rates for an occupation or trade for 

27 which a standard prevailing wage rate has never been established but that is necessary to implement the 

28 provisions of [this act]. 

29 12) The commissioner may temporarily incorporate the federal Davis-Bacon Act wage rates 

30 established for Montana as the state heavy and highway construction wage rates to provide uniformity 
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2 

3 

4 

5 

6 

between federal and state standard prevailing wage rates for heavy and highway construction. 

NEW SECTION. SECTION 9. SAVING CLAUSE. [THIS ACT] DOES NOT AFFECT RIGHTS AND 

DUTIES THAT MA TU RED, PENAL TIES THAT WERE INCURRED, OR PROCEEDINGS THAT WERE BEGUN 

BEFORE [THE EFFECTIVE DATE OF THIS ACT]. 

7 NEW SECTION. Section 10. Severability. If a part of [this act] is invalid, all valid parts that are 

8 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

9 applications, the part remains in effect in all valid applications that are severable from the invalid 

10 applications. 

11 

12 

13 

NEW SECTION. Section 11. Effective date. [This act] is effective July 1, 1997. 
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