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_, ~ sQ BILL No. 2>'19 WM.E · e ~,~,rs~i~ 
INl;RODUCED BY _2J f - ,,::, .,.--,.,_, c. 

i;~;~:,;:2.~ A~;,;~o,NfetG,;A ~J,,e.:lA~T:~:::~~" ;G~~f ,: , 
RULEMAKING AND OTHER AGENCY ACTIONS: AMENDING PROVISIONS FOR NOTICE OF AGENCY RULES 

AND ACTIONS; DEFINING TERMS; CLARIFYING EXISTING. PROVISIONS; STRENGTHENING THE 

REQUIREMENTS FOR AN EMERGENCY RULE; PROHIBITING THE USE OFAN ADOPTION NOTICE TO CURE 

DEFICIENCIES IN STATEMENTS OF REASONABLE NECESSITY; AND AMENDING SECTIONS 2-3-101, 

2-3-102, 2-3-103, 2-3-104, 2-3-105, 2-3-112, 2-3-114, 2-3-203, 2-3-213, 2-3-221, 2-4-102, 2-4-302, 

2-4-303, 2-4-305, AND 2-4-306, MCA." 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

1 3 

14 Section 1. Section 2-3-101, MCA, is amended to read: 

1 5 "2-3-101. Legislative intent. The legislature finds and declares pursuant to the mandate of Article 

16 II, section 8, of the 1972 Montana constitution that legislative guidelines should be established to secure 

17 to the people of Montana their constitutional right to be afforded reasonable opportunity to participate in 

18 the operation of governmental agencies prior to the final decision of the agency and that this part must be 

19 liberally construed to achieve that purpose." 

Section 2. Section 2-3-102, MCA, is amended to read: 

20 

21 

22 "2-3-102. Definitions. As used in this part, the following definitions apply: 

23 ( 1) "Agency" means af1V 2 board, bureau, commission, department, authority, or officer of the 

24 state or local government authorized by law to make rules, determine contested cases, or enter into 

25 contracts except: 

26 (a) the legislature aRa aRV or a branch, committee, or officer thereof of the legislature; 

27 (b) the judicial 13raRehos aRei aR.,- branch or a committee or officer thoreef of the judicial branch; 

28 (cl the governor, except that an agency is not exempt merely because the governor has been 

29 designated as a member thereof of the agency; or 

30 (d) the state military establishment and agencies concerned with civil defense and recovery from 
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,.. 
hostile attack. 

2 (2) "Agency action" means the whole or a part of, or the equivalent or denial of, the adoption of 

3 an agency rule, the issuance of a license or order, the award of a contract, or the equivalent or denial 

4 thereof an agency decision that is of significant interest to the public. 

5 (3) "Rule" means any agency regulation, standard, or statement of general applicability that 

6 implements, interprets, or prescribes law or policy or describes the organization, procedums, or practice 

7 requirements of any agency. The term includes the amendment or repeal of a prior rule but does not 

8 include: 

9 (a) statements concerning only the internal management of an agency and not affecting private 

1 O rights or procedures available to the public; or 

11 (b) declaratory rulings as to the applicability of any statutory provision or of any rule. 

12 14) "Significant interest to the public" means the undertaking of an agency action or decision that 

13 involves a controversial matter, a fiscal impact on a particular class or group of individuals, or significant 

14 citizen interest." 

15 

16 

17 

Section 3. Section 2-3-103, MCA, is amended to read: 

"2-3-103. Public participation -- governor to iRstlfe ensure guidelines adopted. { 1) Each agency 

18 shall develop procedures for permitting and encouraging the public to participate in agency decisions that 

19 are of significant interest to the public. The procedures sAall assure must ensure adequate notice and assist 

20 public participation before a final agency action is taken that is of significant interest to the public. Each 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

agency shall create and maintain an interested persons list. Each person submitting oral or written 

comments to, attending a hearing of, or in any way contacting the agency for any purpose concerning 

agency actions and decisions must be placed on the list by the agency and given notice of each intended 

or proposed agency action and each agency decision relating to matters in which the person has expressed 

an interest in the person's contacts with the agency. 

(2) The governor shall ffi5tlfe ensure that each board, bureau, commission, department, authority, 

agency, or officer of the state adopts coordinated rules for its programs-,-0 Wfliel=I The guidelines SHaU must 

provide policies and procedures to facilitate public participation in those programs, consistent with 

subsection ( 1) of this seotien. These guidelines SHaU must be adopted as rules and publish1id in a manner 

wfiiffi that may be provided to a member of the public upon request." 
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Section 4. Section 2-3-104, MCA, is amended to read: 

2 "2-3-104. Requirements for compliance with notice provisions. An agency shall be oons1dered te 

3 ha,·e oernplied complies with the notice provisions of 2-3-103 if: 

4 111 an environmental impact statement is prepared and distributed as required by the Montana 

5 Environmental Policy Act, Title 75, chapter 1; 

6 (21 a prooeedin!J is held as req1crned sv the Mentana Asrninistrati11e Prooedure i\et; 

7 f.6+J1.l. a public hearing, after appropriate and adequate notice is given, is held pursuant to any other 

8 i! provision of state law or a local ordinance or resolution; or 

9 i4+Ql a newspaper of general circulation within the area to be affected by a decision of significant 

10 interest to the public has carried a nows story er ad't'ertisernent an advertisement giving notice of 

11 opportunity to be heard concerning the decision sufficiently prior to a final decision to permit public 

12 comment on the matter. The advertisement must be printed in at least 1 2-point type and must comply with 

13 the notice requirements of 2-4-302( 1 ). If the newspaper has a Sunday edition, the advertisement must be 

14 in that edition." 

15 

16 Section 5. Section 2-3-105, MCA, is amended to read: 

17 "2-3-105. Supplemental notice by radio or television. 11) Aw; An official of the state or aftY of one 

18 of its political subdivisions who is required by law to publish f1f1>f 2 notice required bv law may, and is 

19 encouraged to, supplement SttOO the publication by a radio or television broadcast. or both, of a summary 

20 of SttOO the notice er by bet"1 et sueh breaaeasts when if in ffi5 the official's judgment the public interest 

21 will be served. 

22 12) +oo When a summary of SIJ-efl il. notice shall onl~· 13e read with ne referonee to an•f r1erson s~ 

23 naR9e then is broadcast, a candidate for political office may not be referred to. 

24 13) Suoh anneunoernents s"1all 13e rnade A summary may be broadcast only by etWf employed 

25 personnel of the station from which st!eft the broadcast emanates. 

26 14) AnnounsoR9ents An announcement by il. political sul3ai11isions subdivision may be made only 

27 by stations a station situated within the county of origin of the le§al notice unless fl0 il. broadcast station 

28 Olff5tS does not exist in st!eft that county, in which case announeernents the announcement may be made 

29 by a station or stations situated in ae1y county other than the county of origin of the le§al notice." 

30 
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11 

Section 6. Section 2-3-112, MCA, is amended to read: 

"2-3-112. Exceptions. The provisions of 2-3-103 and 2-3-111 do not apply to: 

( 1 I an agency decision that must be made to deal with an emergency situation affecting the public 

health, welfare, or safety; 

(21 an agency decision that F111,1st se fl1aelo to FRaintain or protest the interests of tho agency, 

inel1,1ding 01,1t not liFRiteel te tho filin§ et to file a lawsuit in a eomt of law or seeoFRin§ to become a party 

to an administrative proceeding; or 

(31 a decision involving no more than a ministerial act." 

Section 7. Section 2-3-114, MCA, is amended to read: 

"2-3-114. Enforcement. The district courts of the state have jurisdiction to set aside or declare 

12 void an agency decision under this part upon petition FRade within :30 days of the date ef the deeisieA e-f 

13 iffiY QY....!! person whose rights have been prejudiced." 

14 

15 

16 

Section 8. Section 2-3-203, MCA, is amended to read: 

"2-3-203. Meetings of public agencies and certain associations of public agencies to be open to 

1 7 public -- eKceptions. ( 1 I All meetings of public or governmental bodies, boards, bureaus, commissions, 

18 agencies of the state, or any political subdivision of the state or organizations or agencies supported in 

19 whole or in part by public funds or expending public funds must be open to the public. 

20 ( 21 All meetings of associations that are composed of public or governmental bodies referred to 

21 ,n subsection (1 I and that regulate the rights, duties, or privileges of any individual must be open to the 

22 public. 

23 131 Pro¥iaea, howe~·er, tho The presiding officer of iffiY .!! meeting subject to subsections 11) and 

24 ill may close the meeting during the time that the discussion relates to a matter of individual privacy iffit! 

25 then if and onl',' ,t the presiding officer determines that the demands of individual privacy clearly exceed 

26 the merits of public disclosure. The right of individual privacy may be waived by the individual about whom 

27 the discussion pertains, and, in that event, the meeting must be open. 

28 (41 (al l-lo1,0¥or, e11eopt Except as provided in subsection (4I(bl, a meeting may be closed to 

29 discuss a strategy to be followed with respect to litigation when an open meeting would have a detrimental 

30 effect on the litigating position of the public agency. 
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lb) A meeting may not be closed to discuss strategy to be followed in l'ltigation involving the 

2 enforcement or preservation of a constitutional right of the people or in which the only parties are public 

3 bodies or associations described in subsections 11) and (21. 

4 (5) ARY 6 committee or subcommittee appointed by a public body or an association described in 

5 subsection (2) tor the purpose of conducting business wflieA that is within the jurisdiction of that agency 

6 is subject to the requirements of this section." 

7 

8 

9 

Section 9. Section 2-3-213, MCA, is amended to read: 

"2-3-213. Voidability. ARY 6 decision made in violation of 2-3-203 may be declared void by a 

1 O district court having jurisdiction. A suit ts vsid aAV sueh eoeisisA FAust 130 eoFAFAeAeee withiA 30 da•,•s of 

1 1 tho deeisioA." 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Section 10. Section 2-3-221, MCA, is amended to read: 

"2-3-221. Costs and attorney fees to plaintiff in certain actions to enforce constitutional right to 

know. A plaintiff who prevails in an action brought in district court to enforce fli6 the plaintiff's rights under 

Article 11, seetioA Q, of the Montana constitution ffiit'f must be awarded fli6 costs and reasonable attornevs' 

attorney fees as a matter of course. A prevailing plaintiff who is not represented by an attorney must be 

awarded 90% of what the iudge determines would be a reasonable attorney fee if the plaintiff had been 

represented by an attorney." 

Section 11. Section 2-4-102, MCA, is amended to read: 

"2-4-102. Definitions. For purposes of this chapter, the following definitions apply: 

23 I 1) "Administrative code committee" or "committee" means the committee provided for in Title 5, 

24 chapter 14. 

25 12) lal "Agency" means an agency, as defined in 2-3-102, of the state government, except that 

26 the provisions of this chapter do not apply to the following: 

27 (i) the state board of pardons and parole, except that the board is subject to the requirements of 

28 2-4-103, 2-4-201, 2-4-202, and 2-4-306 and its rules must be published in the AdFAiAistFative Rules of 

29 MoAtaAa ARM and the MeAtaAa /\dFAiAistrativo Register register; 

30 (iii tt1e supervision and administration of a penal institution with regard to the institutional 
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12 
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1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

supervision, custody, control, care, or treatment of youths or prisoners; 

li1i) the board of regents and the Montana university system; 

(iv) the financing, construction, and maintenance of public works. 

lb) Agency does not include a school district, unit of local government, or any other political 

subdivision of the state. 

(3) "Agency action" means the whole or a part of, or the equivalent or denial of. the adoption of 

an agency rule. the issuance of a license or order, the award of a contract, or an agency decision that is 

of significant interest to the public. 

~.l.11 "ARM" means the Administrative Rules of Montana. 

+41-.lfil "Contested case" means a proceeding before an agency in which a determination of legal 

rights, duties, or privileges of a party is required by law to be made after an opportunity for hearing. The 

term includes but is not restricted to ratemaking, price fixing, and licensing. 

(6) "Interested person" means a person known to the committee or to an aqency to have 

demonstrated in any way an interest concerning agency actions or other agency administrative matters. 

Will "License" includes the whole or part of aH'f an agency permit, certificate, approval, 

registration, charter, or other form of permission required by law but does not include a license required 

solely for revenue purposes. 

W.lfil. "Licensing" includes aH'f an agency process respecting the grant, denial, renewal, revocation, 

suspension, annulment, withdrawal, limitation, transfer, or amendment of a license. 

f-+-H.fil "Party" means a person named or admitted as a party or properly seeking and entitled as of 

right to be admitted as a party, but netAing in this chapter may not be construed to prevent an agency from 

admitting any person as a party for limited purposes. 

fStJJ..Ql "Person" means an individual, partnership, corporation, association, governmental 

subdivision, agency. or public organization of any character. 

..Willl "Register" means the Montana Administrative Register. 

f-+Gtil1.l "Rule" means each agency regulation, standard, or statement of general applicability that 

implements, interprets, or prescribes law or policy or describes the organization, procedures, or practice 

requirements of an agency. The term includes the amendment or repeal of a prior rule but does not include: 

la) statements concerning only the internal management of an agency and not affecting private 

rights or procedures available to the public; 

- 6 -
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(bl formal opinions of the attorney general and declaratory rulings issued pursuant to 2-4-501; 

2 (cl rules relating to the use of public works, facilities, streets, and highways when the substance 

3 of the rules Is indicated to the public by means of signs or signals; 

4 Id) seasonal rules adopted annually or biennially relating to hunting, fishing, and trapping when 

5 there is a statutory requirement for the publication of the rules and rules adopted annually or biennially 

6 relating to the seasonal recreational use of lands and waters owned or controlled by the state when the 

7 substance of the rules is indicated to the public by means of signs or signals; 

8 lei rules implementing the state personnel classification plan, the state wage and salary plan, or 

9 the statewide budgeting and accounting system; 

1 O lfl uniform rules adopted pursuant to interstate compact, except that the rules must be filed in 

11 accordance with 2-4-306 and must be published in the Aaffiinistrati>te Rules ef Montana ARM. 

12 (13) "Significant interest to the public", when used in reference to agency action, means agency 

13 action that involves a controversial matter, a fiscal impact on a particular class or group of individuals, or 

14 significant citizen interest. 

1 5 f-1-+H.~ "Substantive rules" are either: 

16 (al legislative rules, which if adopted in accordance with this chapter and under expressly delegated 

1 7 authority to promulgate rules to implement a statute have the force of law and when not so adopted are 

18 invalid; or 

19 (bl adjective or interpretive rules, which may be adopted in accordance with this chapter and under 

20 express or implied authority to codify an interpretation of a statute. The interpretation lacks the force of 

21 law." 

22 

23 

24 

Section 12. Section 2-4-302, MCA, is amended to read: 

"2-4-302. Notice, hearing, and submission of views. I 1 I Prior to the adoption, amendment, or 

25 repeal of ilfi¥ 2 rule, the agency shall give written notice of its intended action. The notice &Ra!+ must, at 

26 a minimum include a statement of either the terms or substance of the intended action or a description of 

27 the subjects and issues involved, the rationale for the intended action, and the time when, place where, 

28 and manner in which interested persons may present their views ttleroen on the intended action. To 

29 promote the public's full comprehension of the notice, the notice must be written in plain and clear English 

30 and use familiar and understandable words and terms. 
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(2) (a) The notice~ must be filed with the secretary of state for publication in the registerL as 

2 provided in 2-4-312L and mailed within 3 days of publication to interested persons who have made timely 

3 requests to the agency for Aetiee ef its ruleFAaking preeeediAgs to be informed of agency actions and to 

4 the office of any professional, trade, or industrial society or organization or member thereef 1~ of those 

5 entities that has filed a request with the administrative code committee when suel:i reeiuest that has been 

6 forwarded to the agency as provided in subsection (2)(b). Each agency shall create and maintain a list of 

7 interested persons. A person who submits an oral or written comment, attends a hearing, or contacts an 

8 agency by any means and for any purpose in regard to intended agency action must be informed of the list 

9 by the agency. 

1 O (b) The administrative code committee shall forward a list of all organizations or interested persons 

11 who have submitted a request to be informed of agency actions to all agencies publishing ru\emaking 

12 notices in the MeAtana AdFAinistrati>,ce Flegister ARM. The list must be amended by the agency upon request 

13 of any interested person requesting to be added to or deleted from the list. 

14 (cl The notice ~ must be published and mailed at least 30 days in advance o·f the agency's 

15 intended action. If the intended action is of significant interest to the public, the notice must, at a 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

minimum, be published as required in 2-3-104(3). 

(3) If itflV £! statute provides for a different method of publication different from that provided in 

subsection (2), the affected agency shall comply with the statute in addition to the requirements contained 

A6f6tfl in this section. However, iA ne ease ff!8'1' the notice period may not be less than 30 days or more 

than 6 months. 

141 Prior to the adoption, amendment, or repeal of any rule, the agency shall afford interested 

persons at least 20 days' notice of a hearing and 28 days from the day of notice to submit data, views, 

or arguments, orally or in writing. In the case of substantive rules, the notice of proposed rulemaking must 

state that opportunity for oral hearing &Rell must be granted if requested by either 10% or 25, whichever 

is less, of the persons who will be directly affected by the proposed rule, by a governmental subdivision 

or agency, by the administrative code committee, or by an association having not less than 25 members 

who will be directly affected. 

15) An agency may continue a hearing date for cause. In the discretion of the agency, contested 

case procedures need not be followed in hearings held pursuant to this section. If a hearing is otherwise 

required by statute, nothing A6f6tf\ in this section alters that requirement. 
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16) If an agency fails to publish a notice of adoption within the time required by 2-4-30517) and 

2 the agency again proposes the same rule for adoption, amendment, or repeal, the proposal must be 

3 considered a new proposal for purposes of compliance with this chapter. 

4 17) At the commencement of afl>f 2 hearing on the intended action, the person designated by the 

5 agency to preside at the hearing shall~ 

6 ifil read aloud the "Notice of Function of Administrative Code Committee" appearing in the register~ 

7 (bl explain the primary function and purpose of the administrative code committee and state how 

8 the administrative code committee may be contacted; and 

9 (cl inform the persons at the hearing of the provisions of subsection (2l(al and provide them an 

10 opportunity to place their names on the list." 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 13. Section 2-4-303, MCA, is amended to read: 

"2-4-303. Emergency or temporary rules. ( 1) If an agency finds that an imminent peril to the public 

health, safety, or welfare requires adoption of a rule upon fewer than 30 days' notice and states in writing 

its reasons for that finding, it may proceed upon special notice filed with the committee, without prior 

notice or hearing or upon any abbreviated notice and hearing that it finds practicable, to adopt an 

emergency rule. The rule may be effective for a period not longer than 120 days, after which a new 

emergency rule with the same or substantially the same text may not be adopted, but the adoption of an 

identical rule under 2-4-302 is not precluded. Because the exercise of emergency rulemaking power 

precludes the people's constitutional right to prior notice and participation in the operations of their 

government, it constitutes the exercise of extraordinary power requiring extraordinary safeguards against 

abuse, An emergency rule may be adopted only in circumstances that truly and clearly constitute an 

existing imminent peril to the public health, safety, or welfare that cannot be averted or remedied by any 

other administrative act. The sufficiency of the reasons for a finding of imminent peril to the public health, 

safety, or welfare is subject to immediate judicial review upon petition by any person. The sufficiency of 

the reasons justifying a finding of imminent peril and the necessity for emergency rulemaking must be 

compelling and, as written in the rule adoption notice, must stand on their own merits for purposes of 

judicial review. The dissemination of emergency rules required by 2-4-306 must be strictly observed and 

liberally accomplished. 

(2) A statute enacted or amended to be effective prior to October 1 of the year of enactment or 
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amendment may be implemented by a temporary administrative rule, adopted before October 1 of that year, 

2 upon any abbreviated notice or hearing that the agency finds practicable, but the rule may not be filed with 

3 the secretary of state until at least 30 days have passed since publication of the notice of proposal to adopt 

4 the rule. The temporary rule is effective until October 1 of the year of adoption. The adoption of an identical 

5 rule under 2-4-302 is not precluded during the period that the temporary rule is effective." 

6 

7 

8 

Section 14. Section 2-4-305, MCA, is amended to read: 

"2-4-305. Requisites for validity -- authority and statement of reasons. 11) The ag,3ncy shall fJJ..!1y 

9 consider .ftttlv written and oral submissions respecting the proposed rule. Upon adoption of a rule, an agency 

1 O shall issue a eoAoise statement of the principal reasons for and against its adoption, comprehensively 

11 incorporating in the statement the reasons for overruling the considerations urged against its adoption. If 

1 2 substantial differences exist between the rule as proposed and as adopted and the differences have not 

13 been described or set forth in the adopted rule as that rule is printed in the Mentana Aaffiinistra£i';e Register 

14 register, the differences must be described in the statement of reasons for and against agency action. When 

15 written or oral submissions have not been received, an agency may omit the statement of reasons. 

16 12) Rules may not unnecessarily repeat statutory language. Whenever it is necessary to refer to 

17 statutory language in order to convey the meaning of a rule interpreting the language, the reference must 

18 clearly indicate the portion of the language that is statutory and the portion that is an amplification of the 

19 language. 

20 13) Each proposed and adopted rule must include a citation to the specific grant of rulemaking 

21 authority pursuant to which the rule or any part of the rule is adopted. In addition, each proposed and 

22 adopted rule must include a citation to the specific section or sections in the Montana Code Annotated that 

23 the rule purports to implement. 

24 141 Each rule that is proposed and adopted by an agency and that implements a policy of a 

25 governing board or commission must include a citation to and description of the policy implemented. Each 

26 agency rule implementing a policy and the policy itself must be based on legal authority and otherwise 

27 comply with the requisites for validity of rules established by this chapter. 

28 (5) To be effective, each substantive rule adopted must be within the scope of authority conferred 

29 and in accordance with standards prescribed by other provisions of law. 

30 16) Whenever by the express or implied terms of any statute a state agency has authority to adopt 
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rules to implement, interpret, make specific, or otherwise carry out the provisions of the statute, a rule 

2 adopted is not valid or effective unless It is: 

3 la) consistent and not in conflict with the statute; and 

4 lb) reasonably necessary to effectuate the purpose of the statute. Subject to the provisions of 

5 subsection 18), reasonable necessity must be demonstrated in the agency's notice of proposed rulemaki11g 

6 and in the written and oral data, views, comments, or testimony submitted by the public or the agency and 

7 considered by the agency. 

8 (7) A rule is not valid unless notice of it is given and it is adopted. in suestantial compliance with 

9 2-4-302 or 2-4-303 and this section. and unless 2-4-306 is complied with and notice of adoptron of the 

10 rule is published within 6 months of the publishing of notice of the proposed rule. If an amended or 

11 supplemental notice of either proposed or final rulemaking, or both, is published concerning the same rule, 

12 the 6-month limit must be determined with reference to the latest notice in all cases. 

13 (8) An agency may use an amended proposal notice or the adoption notice to correct deficiencies 

14 in statements ef reasenaele neeessity, in citations of authority for rules7 and in citations of sections 

15 implemented by rules. An agency may use an amended proposal notice, but not the adoption notice, to 

16 correct deficiencies in a statement of reasonable necessity." 

17 

18 Section 15. Section 2-4-306, MCA, is amended to read: 

19 "2-4-306. Filing, format, and effective date -- dissemination of emergency rules. ( 1) Each agency 

20 shall file with the secretary of state a copy of each rule adopted by it. 

21 12) The secretary of state may prescribe a format, style, and arrangement for notices and rules 

22 Wffi€fl that are filed pursuant to this chapter and may refuse to accept the filing of any notice or rule that 

23 Is not in compliance there Nith with this chapter. l-1.i The secretary of state shall keep and maintain a 

24 permanent register of all notices and rules filed, including superseded and repealed rules, which~ must 

25 be open to public inspection and shall provide copies of any notice or rule upon request of any person. 

26 Unless otherwise provided by statute, the secretary of state may require the payment of the cost of 

27 providing StleH copies. 

28 13) In the event that the administrative code committee has conducted a poll of the legislature in 

29 accordance with 2-4-403 or the revenue oversight committee has conducted a poll in accordance with 

30 5-18-109, the results of the poll ~ must be published with the rule. 
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(4) Each rule shall tieseFAe becomes effective after publication in the register as provided in 

2 2-4-312, except that: 

3 (a) if a later date is required by statute or specified in the rule, the later date shall ee i.§. the effective 

4 date: 

5 (b) subJect to applicable constitutional or statutory provisions: 

6 (i) a temporary rule is effective immediately upon filing with the secretary of state, or at a stated 

7 date following publication in the register; and 

8 (ii) an emergency rulo shall eeeoFAo becomes effective iFAFAeEiiatel•( UJlOA filing with the seeretary 

9 of state er nt a stated date following publication in the register or immediately upon filing with the secretary 

1 O of state if the agency finds that this effective date is necessary because of imminent peril to the public 

11 health, safety, or welfare. The agency's finding and a brief statement of reasons tflefeff~ for the 

12 finding must be filed with the rule. The agency shall, in addition to the required publication in the register, 

13 take appropriate and extraordinary measures to make emergency rules known to every person who may 

14 be affected by them." 

15 -END-
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STATE OF MONTANA - E'ISCAL NOTE 

Fiscal Note for HB0389, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill providing for greater public participation in agency rulemaking and other agency 
actions, and amending provisions for notice of agency rules and actions. 

ASSUMPTIONS: 
General Information: 

1. This bill requires notice of agency decisions that are of a significant interest to 
the public. Section 214) defines "significant interest to the public" as the 
undertaking of an agency action or decision that involves a controversial matter, a 
fiscal impact on a particular class or group of individuals, of significant citizen 
interest. 

2. A fiscal note response was requested from 28 state agencies in order for the OBPP to 
prepare the fiscal note for HB 389. Most of the smaller agencies responded with 
minimal or indeterminable impact. Fifteen agencies responded with some impact, or 
significant impact. In most cases, current accurate data is not available to 
provide a good estimate, and the bill is too broad to know exactly what agency 
functions actually apply. 

3. Under Fiscal Information below is a brief description of the three main areas of 
fiscal concern. On the next page is a listing of the agencies fiscally impacted, 
and the approximate annual cost of each of the three areas, and FTEs, if needed, 

4. It should be noted that the fiscal information appearing in this fiscal note is in 
summary form due to space constraints. The agency detail for the summary 
information is available in the OBPP. 

Fiscal Information: 
5. Section 3 requires that each agency create and maintain an interested persons list. 

The biggest cost in this category is postage, unless FTEs are required to maintain 
the listing. Most agencies are concerned with the lack of purging directions in the 
bill, and would appreciate more specifics on who and what. 

6. Section 4 requires newspaper notification of agency decisions having a significant 
interest to the public. For purposes of this bill, most agencies would be using the 
Sunday rate and the 12 point size. Most agencies currently use the 6 point size. 
The switch to 12 point automatically doubles notification costs, DPHHS is offering 
a solution in this area by proposing to send a monthly newsletter to all households 
in the state, since all their decisions eventually affect all citizens. 

7. Increased legal costs are predicted due to: 1) lifting of the 30-day filing 
requirement and changing to an indefinite period, 21 paying the prevailing 
plaintiff's legal costs, and 31 an increased number of cases due to greater 
communication required by this bill. Most agencies did not offer a legal cost 
impact because of the unavailability of trend caseload, but most agreed the result 
could be fiscally significant. 

1continuedi 

w~ ~1-s-17 
DAVE LEWIS, BUDGTDIRET0R DATE BRUCE SIMON, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HB0389, as introduced 

H-B 3~C\ 



Fiscal Note Request, HB0389, as introduced 
page 2 
continued 

Department of: 

Ad.ministration 
Agriculture 
Commerce 
Corrections 
DEQ 
DNRC 
Justice 
Labor 
Comm. Of Pol. 
PSC 

Mailing 
List 

Impact 

extensive 

$20,400 
137,000 

28,000 
17,000 

** 
5,000 

Bd. Of Public Ed. 48,000 
PHHS ***2,535,000 
Revenue 
State Fund 
Transportation 7 600 

Totals $2,798,000 

Newspaper 
Ads Impact 

impact but unable 
$23,000 
717, 000 

l, ?43, 000 
251,700 

7.500 
264,000 

-:85,500 
5, 000 

294,000 
700 

15,600 
37 400 

$3,044,400 

Legal 
Costs 

to quantify. 

** 
** 

$200,000 

** 
$200,000 

FTEs/ 
Cost/year 

5. 00/$110, 000 

1. 00/$25, 500 

2.00/$68,80( 

3.50/$79,500 
ll.50/$283,800 

** Agency cannot provide an accurate estimate, but believes the impact could be 
potentially significant. 

***DPHHS has determined that a monthly newsletter mailed to all Montana households would 
be less expensive than individual mailings and newspaper advertisements. 

E'ISCAL IMPACT: 

Expenditures: 
FTE 
Personal services 
Operating expense 

Total 

Funding: 
General fund (011 
State special 102) 
Federal special (03) 
Total 

FY98 
Difference 

11. 50 
283,800 

6,042,400 
6,326,200 

$2,789,300 
1,472,400 
2,064,500 

$6,326,200 

FY99 
Difference 

11. 50 
283,800 

6,042,400 
6,326,200 

2,789,300 
1,472,400 
2.064.500 

$6,326,200 

Note: The numbers presented are conservative due to the agencies noted above that were 
unable to provide a reasonable estimate. 

Net Impact on Fund Balance: 
General Fund (011 

(Revenue minus expense) 
(3,701,900) 

EFFECTS OK COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 

(3,701,900) 

The effects cannot be estimated with any degree of accuracy, but could be potentially 
signif1cant statew1de based on page 3, Section 4 amendments to 2-3-104, MCA. 

TECHNICAL NOTES: 
1. Section 10, by striking "section 9" from existing law, would require payment of 

attorney's fees in all cases brought under any section of Article II of the Montana 
Constituticn if the state does not prevail. Frivolous suits may result" Moreover, the 
title of the code section is unchanged by the bill and it therefore appears that the 
provision is still intended to apply only to cases brought to enforce the right to know 
provisions of the constit11tion. This should be clarified in the bill in orcer to 
better determine the fiscal impact. 

2. Section 12(b) is erroneous in that the notices must be published in the "MAR", not the 
"ARM0

• 
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JUDICIARY COMMITTEE M'.JTIC,X TC TAKE FKOM T?.B~E, 
??.I~JT ~ PLACE iJ:-J 2:ID READIHG 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

~ i 9 w,.,,. E e :ho.rski ! 
"N.R,0OUCED BY. 4' -~ ·:oBILL N.O. /;;,,~ ~ 

~~1L

0:~:i~:~~~ .' ;~mt~.~ A~~1Nft~R;Aj:,,i,:;/;A:~:~:,~~ •~N AGifc',v\~~ 
;7,.,J,1u/,A.1 1/_ ~I 
,_1n:c-0A,a,," 
RULEMAKING AND OTHER AGENCY ACTIONS; AMENDING PROVISIONS FOR NOTICE OF AGENCY RULES 

AND ACTIONS; DEFINING TERMS; CLARIFYING EXISTING PROVISIONS; STRENGTHENING THE 

REQUIREMENTS FOR AN EMERGENCY RULE; PROHIBITING THE USE OF AN ADOPTION NOTICE TO CURE 

DEFICIENCIES IN STATEMENTS OF REASONABLE NECESSITY; AND AMENDING SECTIONS 2 3-101, 

2-3-102, 2-3-103, 2-3-104, 2-3-105, 2-3-112, 2-3-114, 2-3-203, 2-3-213, 2-3-221, 2-4-102, 2-4-302, 

2-4-303, 2-4-305, AND 2-4-306, MCA." 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

Section 1. Section 2-3-101, MCA, is amended to read: 14 

1 5 "2-3-101. Legislative intent. The legislature finds and declares pursuant to the mandate of Article 

16 11, section 8, of the 1972 Montana constitution that legislative guidelines should be established to secure 

17 to the people of Montana their constitutional right to be afforded reasonable opportunity to participate in 

18 the operation of governmental agencies prior to the final decision of the agency and that this part must be 

19 liberally construed to achieve that purpose," 

Section 2. Section 2-3-102, MCA, is amended to read: 

20 

21 

22 "2-3-102. Definitions. As used in this part, the following definitions apply: 

23 ( 1l "Agency" means aAV 2 board, bureau, commission, department, authority, or officer of the 

24 state or local government authorized by law to make rules, determine contested cases, or enter into 

25 contracts except: 

26 (a) the legislature aAel 8A'( or a branch, committee, or officer tRoFoef of the legislature; 

27 (b) the Judicial eFaAeRos aAel aAy branch or a committee or officer tRoFoef of the judicial branch; 

28 (c) the governor, except that an agency is not exempt merely because the governor has been 

29 designated as a member tRereef of the agency; or 

30 (d) the state military establishment and agencies concerned with civil defense and recovery from 

1 Legislative 
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.. 
hostile attack. 

2 121 "Agency action" means the whole or a part of, or the equivalent or denial of, the adoption of 

3 an agency rule, the issuance of a license or order, the award of a contract. or the e(luivalent or den,al 

4 tt1ereef an agency decision that is of significant interest to the public. 

5 (3) "Rule" means any agency regulation. standard. or statement of general applicability that 

6 implements, interprets, or prescribes law or policy or describes the organization. procedures. or practice 

7 requirements of any agency. The term includes the amendment or repeal of a prior rule but does not 

8 include: 

9 (al statements concerning only the internal management of an agency and not a/l'ecting private 

1 O rights or procedures available to the public; or 

11 (b) declaratory rulings as to the applicability of any statutory provision or of any rule. 

12 14) "Significant interest to the public" means the undertaking of an agency action or decision that 

13 involves a controversial matter, a fiscal impact on a particular class or group of individuals, or significant 

14 citizen interest." 

1 5 

16 

17 

Section 3. Section 2-3-103, MCA, is amended to read: 

"2-3-103. Public participation ·· governor to ift&we ensure guidelines adopted. I 11 Each agency 

18 shall develop procedures for permitting and encouraging the public to participate in agency decisions that 

19 are of significant interest to the public. The procedures shall ass1;re must ensure adequate notice and assist 

20 public participation before a final agency action is taken that is of significant interest to the public. Each 

21 agency shall create and maintain an interested persons list. Each person submitting oral or written 

22 comments to, attending a hearing of, or in any way contacting the agency for any purpose concerniri_q 

23 agency actions and decisions must be placed on the list by the agency and given notice of each intended 

24 or proposed agency action and each agency decision relating to matters in which the person 1as expressed 

25 an interest in the person's contacts with the agency. 

26 12) The governor shall ifl5tiffl ensure that each board, bureau, commission, departm•9nt, authority, 

27 agency, or officer of the state adopts coordinated rules for its programs7, ~ The guidelines sl,all must 

28 provide policies and procedures to facilitate public participation in those programs, consistent with 

29 subsection I 1 I sf this seetien. These guidelines sMII must be adopted as rules and published in a manner 

30 Wfli-e1'l that may be provided to a member of the public upon request." 

Legislative 
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Section 4. Section 2-3-104, MCA, is amended to read: 

2 "2-3-104. Requirements for compliance with notice provisions. An agency shall ee considered to 

3 ha,o oonaplied complies with the notice provisions of 2-3-103 if: 

4 I 11 an environmental impact statement is prepared and distributed as required by the Montana 

5 Environmental Policy Act, Title 75, chapter 1; 

6 12) a proceedin§ is held as re(luired by the Montana Adnainistrati•,•e Preeodure C>,ot; 

7 ~ill a public hearing, after appropriate and adequate notice is given, is held pursuant to any other 

8 £ provision of state law or a local ordinance or resolution; or 

9 ¼-till a newspaper of general circulation within the area to be affected by a decision of significant 

10 interest to the public has carried a nows story or ae•,ertisenaont an advertisement giving notice of 

11 opportunity to be heard concerning the decision sufficiently prior to a final decision to permit public 

12 comment on the matter. The advertisement must be printed in at least 12-point type and must comply with 

13 the notice requirements of 2-4-302(1 ). If the newspaper has a Sunday edition, the advertisement must be 

14 in that edition." 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 5. Section 2-3-105, MCA, is amended to read: 

"2-3-105. Supplemental notice by radio or television. ( 11 A-fly An official of the state or afl't of one 

of its political subdivisions who is required by law to publish afl',' 2 notice roEjuiree ey law may, and is 

encouraged to, supplement Sl,leH the publication by a radio or television broadcast, or both, of a summary 

of~ the notice er ey betici sf stJeh 0reaeeasts when if in His the official's judgment the public interest 

will be served. 

12) +oo When a summary of Sl,leH 2 notice shall enl~· 00 read with no relerenee ts any person by 

nanao then is broadcast, a candidate for political office may not be referred to. 

13) i;;uoh annotJnoonaonts shall 00 naaeo .'\ summary may be broadcast only by attl-y employed 

personnel of the station from which S½fflf\ the broadcast emanates. 

14) o nnounoorAeAts An announcement by£ political su0ei~·isions subdivision may be made only 

by statiens a station situated within the county of origin of the le§al notice unless -Re£ broadcast station 

~ does not exist in S½fflf\ that county, in which case anAeuneenaents the announcement may be made 

by a station or stations situated in any county other than the county of origin of the le§al notice." 

- 3 -
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Section 6. Section 2-3-112, MCA, is amended to read: 

2 "2-3-112. Exceptions. The provisions of 2-3-103 and 2-3-111 do not apply to: 

3 ( 11 an agency decision that must be made to deal with an emergency situation affecting the public 

4 health, welfare, or safety; 

5 (2) an agency decision that FAust ee FAaEle to FAaintain or proteet the interests of the a§eney, 

6 inoluElin§ but not liFAiteEI to the lilin§ of to file a lawsuit in a eourt ol law or eeeoFAin§ to become a party 

7 to an administrative proceeding; or 

8 13) a decision involving no more than a ministerial act." 

9 

10 

1 1 

Section 7. Section 2-3-114, MCA, is amended to read: 

"2-3-114. Enforcement. The district courts of the state have jurisdiction to set aside or declare 

12 void an agency decision under this part upon petition maEle within 30 Elays of tho date of the Eleeision of 

13 ai.y ~ person whose rights have been prejudiced." 

14 

15 

16 

Section 8. Section 2-3-203, MCA, is amended _to read: 

"2-3-203. Meetings of public agencies and certain associations of public agencies to be open to 

17 public -- exceptions. 11) All meetings of public or governmental bodies, boards, bureaus, commissions, 

18 agencies of the state, or any political subdivision of the state or organizations or agencies supported in 

19 whole or in part by public funds or expending public funds must be open to the public. 

20 12) All meetings of associations that are composed of public or governmental bodies referred to 

21 ,n subsection ( 1) and that regulate the rights, duties, or privileges of any individual must be open to the 

22 public. 

23 (3) l'lro•,qaoEI, hov 10 1, 1or, tho The presiding officer of aR'f l! meeting subject to subsections 11) and 

24 Ll.J. may close tho meeting during the time that tho discussion relates to a matter of individual privacy artti 

25 than if anEI onl•,• if the presiding officer determines that the demands of individual privacy clearly exceed 

26 the merits of public disclosure. The right of individual privacy may be waived by the individual about whom 

27 the discussion pertainsL and, in that event, the meeting must be open. 

28 (4) la) 1-iowo·,or, Ol!sept Except as provided in subsection (4)(b), a meeting may be closed to 

29 discuss a strategy to be followed with respect to litigation when an open meeting would have a detrimental 

30 effect on the litigating position of the public agency . 

. legulativ~ 
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(bl A meeting may not be closed to discuss strategy to be followed in litigation involving the 

2 enforcement or preservation of a constitutional right of the people or in which the only parties are public 

3 bodies or associations described in subsections (11 and (2). 

4 i5I AfT'y'- 6. committee or subcommittee appointed by a public body or an association described ,n 

5 subsection 12) for the purpose of conducting business Wfltefl that is within the jurisdiction of that agency 

6 1s subject to the requirements of this section." 

7 

8 

9 

Section 9. Section 2-3-213, MCA, is amended to read: 

"2-3-213. Voidability. AfT'y'- A decision made in violation of 2-3-203 may be declared void by a 

1 O district court having jurisdiction. /\ suit ta veiel aA'f sueh eleeisien fflust be eefflffleneeel within :30 da) s of 

11 the aeeision." 

12 

13 Section 10. Section 2-3-221, MCA, is amended to read: 

14 "2-3-221. Costs and attorney fees to plaintiff in certain actions to enforce constitutional right to 

15 know. A plaintiff who prevails in an action brought in district court to enforce !=Ii& the plaintiff's rights under 

16 Article 11, seetion 9, of the Montana constitution ffl&f must be awarded !=Ii& costs and reasonable attorneys' 

1 7 attorney fees as a matter of course. A prevailing plaintiff who is not represented by an attorney must be 

18 awarded 90% of what the judge determines would be a reasonable attorney fee if the plaintiff had been 

19 represented by an attorney." 

20 

21 

22 

Section 11. Section 2-4-102, MCA, is amended to read: 

"2-4-102. Definitions. For purposes of this chapter, the following definitions apply: 

23 11) "Administrative code committee" or "committee" means the committee provided for in Title 5, 

24 chapter 14. 

25 12) (a) "Agency" means an agency, as defined in 2-3-102, of the state government, except that 

26 the provisions of this chapter do not apply to the following: 

2 7 Ii) the state board of pardons and parole, except that the board is subject to the requirements of 

28 2-4-103, 2-4-201, 2-4-202, and 2-4-306 and its rules must be published in the /\affliAistFati~·e Rules of 

29 Mentana ARM and the Mentana Aaffiinis.rati•,·e Re§ister register; 

30 (ii) the supervision and administration of a penal institution with regard to the institutional 

, legis/atlv, 
\.Servicts 
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supervision, custody, control, care, or treatment of youths or prisoners; 

2 (iii) the board of regents and the Montana university system; 

3 (iv) the financing, construction, and maintenance of public works. 

4 (bl Agency does not include a school district, unit of local government, or any other political 

5 subdivision of the state. 

6 131 "Agency action" means the whole or a part of. or the equivalent or denial of. the adoption of 

7 an agency rule, the issuance of a license or order, the award of a contract, or an agency decision that is 

8 of significant interest to the public. 

g rn1.11 "ARM" means the Administrative Rules of Montana. 

1 o f4+J.fil "Contested case" means a proceeding before an agency in which a determination of legal 

11 rights, duties, or privileges of a party is required by law to be made after an opportunity for hearing. The 

12 term includes but is not restricted to ratemaking, price fixing, and licensing. 

13 (61 "Interested person" means a person known to the committee or to an agency to have 

14 demonstrated in any way an interest concerning agency actions or other agency administrative matters. 

15 ~ill "License" includes the whole or part of af'l'f an agency permit, certificate, approval, 

16 registration, charter, or other form of permission required by law but does not include a license required 

17 solely for revenue purposes. 

18 l-6Hfil "Licensing" includes af'l'f an agency process respecting the grant, denial, renewal, revocation, 

19 suspension, annulment, withdrawal, limitation, transfer, or amendment of a license. 

20 i+Hfil "Party" means a person named or admitted as a party or properly seeking and entitled as of 

21 right to be admitted as a party, but Aetl=tiR!l iA this chapter may not be construed to prevent an agency from 

22 admitting any person as a party for limited purposes. 

23 ~il.Ql "Person" means an individual, partnership, corporation, association, governmental 

24 subdivision, agency, or public organization of any character. 

25 ~l.lll "Register" means the Montana Administrative Register. 

26 f-l4!.l.lll "Rule" means each agency regulation, standard, or statement of general applicability that 

27 implements, interprets, or prescribes law or policy or describes the organization, procedures, or practice 

28 requirements of an agency. The term includes the amendment or repeal of a prior rule but does not include: 

29 (al statements concerning only the internal management of an agency and not affecting private 

30 rights or procedures available to the public; 

- 6 -
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(bl formal opinions of the attorney general and declaratory rulings issued pursuant to 2-4-501; 

2 lei rules relating to the use of public works, facilities, streets, and highways when the substance 

3 of the rules is indicated to the public by means of signs or signals: 

4 idl seasonal rules adopted annually or biennially relating to hunting, fishing, and trapping when 

5 there is a statutory requirement for the publication of the rules and rules adopted annually or biennially 

6 relating to the seasonal recreational use of lands and waters owned or controlled by the state when the 

7 substance of the rules is indicated to the public by means of signs or signals; 

8 (e) rules implementing the state personnel classification plan, the state wage and salary plan, or 

9 the statewide budgeting and accounting system; 

10 If) uniform rules adopted pursuant to interstate compact, except that the rules must be filed in 

11 accordance with 2-4-306 and must be published in the /l SR'liAisHati•te Flt:Jles ef MeRtaRa ARM. 

12 ( 13) "Significant interest to the public", when used in reference to agency action, means agency 

13 action that involves a controversial matter, a fiscal impact on a particular class or group of individuals, or 

14 significant citizen interest. 

15 H-1-HJ.11 "Substantive rules" are either: 

16 la) legislative rules, which if adopted in accordance with this chapter and under expressly delegated 

1 7 authority to promulgate rules to implement a statute have the force of law and when not so adopted are 

18 invalid; or 

19 lb) adjective or ·interpretive rules, which may be adopted in accordance with this chapter and under 

20 express or implied authority to codify an interpretation of a statute. The interpretation lacks the force of 

21 law." 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 12. Section 2-4-302, MCA, is amended to read: 

"2-4-302. Notice, hearing, and submission of views. I 1) Prior to the adoption, amendment. or 

repeal of itHV 2 rule, the agency shall give written notice of its intended action. The notice sRall must, at 

a minimum, include a statement of either the terms or substance of the intended action or a description of 

the subJects and issues involved, the rationale for the intended action, and the time when, place where, 

and manner in which interested persons may present their views thereeR on the intended action. To 

promote the public's full comprehension of the notice, the notice must be written in plain and clear English 

and use familiar and understandable words and terms. 

-L,gis/aJlve 
\.,Services 
:....J!/vision 

- 7 -



55th Legislature LC0533.01 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2 

1 3 

14 

(2) (al The notice !H'½all must be filed with the secretary of state for publication in the reg,sterL as 

provided in 2-4-312L and malled within 3 days of publication to interested persons who have made timely 

requests to the agency far Aetise sf its rulerfH1l1iAg prseseaings to be informed of agency actions and :o 

the office of any professional, trade, or industrial society or organization or member thereef WfH€fl of those 

entities that has filed a request with the administrative code committee wheA se1eh reciues,t that has been 

forwarded to the agency as provided in subsection I2)(bl. Each agency shall create and maintain a list of 

interested persons. A person who submits an oral or written comment, attends a hearing. or contacts an 

agency by any means and for any purpose in regard to intended agency action must be informed of the list 

by the agency. 

lb) The administrative code committee shall forward a list of all organizations or int•3rested persons 

who have submitted a request to be informed of agency actions to all agencies publishing rulemaking 

notices in the MsAtaAa AelFninistrafr,re Register ARM. The list must be amended by the agency upon request 

of any interested person requesting to be added to or deleted from the list. 

(cl The notice 5flall must be published and mailed at least 30 days in advance of the agency's 

15 intended action. If the intended action is of significant interest to the public, the no·tice must, at a 

16 minimum. be published as required in 2-3-104\ 3). 

17 13) If afl'f 2 statute provides for a elifferent method of publication different from that provided in 

18 subsection (2), the affected agency shall comply with the statute in addition to the requirements contained 

19 ~ in this section. However, in ne ease Fnay the notice period may not be less than 30 days or more 

20 than 6 months. 

21 141 Prior to the adoption, amendment, or repeal of any rule, the agency shall a'fford interested 

22 persons at least 20 days' notice of a hearing and 28 days from the day of notice to submit data, views, 

23 or arguments, orally or in writing. In the case of substantive rules, the notice of proposed rulemaking must 

24 state that opportunity for oral hearing 5flall must be granted if requested by either 10% or 25, whichever 

25 is less, of the persons who will be directly affected by the proposed rule, by a governmental subdivision 

26 or agency, by the administrative code committee, or by an association having not less than 25 members 

27 who will be directly affected. 

28 15) An agency may continue a hearing date for cause. In the discretion of the agemcy, contested 

29 case procedures need not be followed in hearings held pursuant to this section. If a hearing is otherwise 

30 required by statute, nothing ~ in this section alters that requirement. 

,·legislative 
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16) If an agency fails to publish a notice of adoption within the time required by 2-4-305(7) and 

2 the agency again proposes the same rule for adoption, amendment, or repeal, the proposal must be 

3 considered a new proposal for purposes of compliance with this chapter. 

4 17) At the commencement of aflY i! hearing on the intended action, the person designated by the 

5 agency to preside at the hearing shall~ 

6 @l read aloud the "Notice of Function of Administrative Code Committee" appearing in the register~ 

7 (bl explain the primary function and purpose of the administrative code committee and state how 

8 the administrative code committee may be contacted; and 

9 (cl inform the persons at the hearing of the provisions of subsection (2)(a) and provide them an 

1 O opportunity to place their names on the list." 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 13. Section 2-4-303, MCA, is amended to read: 

"2-4-303. Emergency or temporary rules. ( 1) If an agency finds that an imminent peril to the public 

health, safety, or welfare requires adoption of a rule upon fewer than 30 days' notice and states in writing 

its reasons for that finding, it may proceed upon special notice filed with the committee, without prior 

notice or hearing or upon any abbreviated notice and hearing that it finds practicable, ·'.l adopt an 

emergency rule. The rule may be effective for a period not longer than 120 days, after which a new 

emergency rule with the same or substantially the same text may not be adopted, but the adoption of an 

identical rule under 2-4-302 is not precluded. Because the exercise of emergency rulemaking power 

precludes the people's constitutional right to prior notice and participation in the operations of their 

government, it constitutes the exercise of extraordinary power requiring extraordinary safeguards against 

abuse. An emergency rule may be adopted only in circumstances that truly and clearly constitute an 

existing imminent peril to the public health, safety, or welfare that cannot be averted or remedied by any 

other administrative act. The sufficiency of the reasons for a finding of imminent peril to the public health, 

safety, or welfare is subject to immediate judicial review upon petition by any person. The sufficiency of 

the reasons iustifying a finding of imminent peril and the necessity for emergency rulemaking must be 

compelling and, as written in the rule adoption notice, must stand on their own merits for purposes of 

iudicial review. The dissemination of emergency rules required by 2-4-306 must be strictly observed and 

liberally accomplished. 

(2) A statute enacted or amended to be effective prior to October 1 of the year of enactment or 

,-Leglslatlv~ 
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amendment may be implemented by a temporary administrative rule, adopted before October 1 of that year, 

2 upon any abbreviated notice or hearing that the agency finds practicable, but the rule may not be filed with 

3 the secretary of state until at least 30 days have passed since publication of the notice of proposal to adopt 

4 the rule. The temporary rule Is effective until October 1 of the year of adoption. The adoption of an identical 

5 rule under 2-4-302 is not precluded during the period that the temporary rule Is effective." 

6 

7 Section 14. Section 2-4-305, MCA, is amended to read: 

8 "2-4-305. Requisites for validity -- authority and statement of reasons. 11) The agency shall hillY_ 

9 consider~ written and oral submissions respecting the proposed rule. Upon adoption of a rule, an agency 

1 O shall issue a eeAeise statement of the principal reasons for and against its adoption, comprehensively 

11 incorporating in the statement the reasons for overruling the considerations urged against its adoption. If 

12 substantial differences exist between the rule as proposed and as adopted and the differnnces have not 

13 been described or set forth in the adopted rule as that rule is printed in theMemana AaffliAistrative Register 

14 register, the differences must be described in the statement of reasons for and against agency action. When 

15 written or oral submissions have not been received, an agency may omit the statement of reasons. 

16 I 2) Rules may not unnecessarily repeat statutory language. Whenever it is necessary to refer to 

1 7 statutory language in order to convey the meaning of a rule interpreting the language, the reference must 

18 clearly indicate the portion of the language that is statutory and the portion that is an amplification of the 

19 language. 

20 (3) Each proposed and adopted rule must include a citation to the specific grant of rulemaking 

21 authority pursuant to which the rule or any part of the rule is adopted. In addition, each proposed and 

22 adopted rule must include a citation to the specific section or sections in the Montana Code Annotated that 

23 the rule purports to implement. 

24 14) Each rule that is proposed and adopted by an agency and that implements a policy of a 

25 governing board or commission must include a citation to and description of the policy impl,emented. Each 

26 agency rule implementing a policy and the policy itself must be based on legal authority and otherwise 

27 comply with the requisites for validity of rules established by this chapter. 

28 15) To be effective, each substantive rule adopted must be within the scope of authority conferred 

29 and in accordance with standards prescribed by other provisions of law. 

30 (6) Whenever by the express or implied terms of any statute a state agency has authority to adopt 
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rules to implement, interpret, make specific, or otherwise carry out the provisions of the statute, a rule 

2 adopted is not valid or effective unless it Is: 

3 la) consistent and not in conflict with the statute; and 

4 (bl reasonably necessary to effectuate the purpose of the statute. Subject to the provisions ot 

5 subsection (8). reasonable necessity must be demonstrated in the agency's notice of proposed rulemaking 

6 and in the written and oral data, views, comments, or testimony submitted by the public or the agency and 

7 considered by the agency. 

8 (7) A rule is not valid unless notice of it is given and it is adoptedL in suestaAtial compliance with 

9 2-4-302 or 2-4-303 and this sectionL and unless 2-4-306 is complied with and notice of adoption of the 

1 O rule is published within 6 months of the publishing of notice of the proposed rule. If an amended or 

11 supplemental notice of either proposed or final rulemaking, or both, is published concerning the same rule, 

12 the 6-month limit must be determined with reference to the latest notice in all cases. 

13 (8) An agency may use an amended proposal notice or the adoption notice to correct deficiencies 

14 in statements of reasanaela neeessity, in citations of authority for rules, and in citations of sections 

15 implemented by rules. An agency may use an amended proposal notice, but not the adoption notice, to 

16 correct deficiencies in a statement of reasonable necessity." 

1 7 

18 Section 15. Section 2-4-306, MCA, is amended to read: 

19 "2-4-306. Filing, format, and effective date -- dissemination of emergency rules. 11) Each agency 

20 shall file with the secretary of state a copy of each rule adopted by it. 

21 12) The secretary of state may prescribe a format, style, and arrangement for notices and rules 

22 WRiel=I that are filed pursuant to this chapter and may refuse to accept the filing of any notice or rule that 

23 is not in compliance therewith with this chapter. Me The secretary of state shall keep and maintain a 

24 permanent register of all notices and rules filed, including superseded and repealed rules, which ffia/1 must 

25 be open to public inspection and shall provide copies of any notice or rule upon request of any person. 

26 Unless otherwise provided by statute, the secretary of state may require the payment of the cost of 

2 7 providing StHffi copies. 

28 13) In the event that the administrative code committee has conducted a poll of the legislature in 

29 accordance with 2-4-403 or the revenue oversight committee has conducted a poll in accordance with 

30 5- 18- 109, the results of the poll Sfl-al! must be published with the rule. 
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(4) Each rule st:iall eeseR'le becomes effective after publication in the register as provided in 

2 2-4-312, except that: 

3 (al if a later date is required by statute or specified in the rule, the later date st:iall ee i.§ the effective 

4 date; 

5 (bl subject to applicable constitutional or statutory provisions: 

6 (i) a temporary rule is effective immediately upon filing with the secretary of state or at a stated 

7 date following publication in the register; and 

8 (ii) an emergency rule st:iall eeeaR'le becomes effective iR'lR'leaiatel·f u13eA filin§ with tt:le seeretary 

9 ef state er at a stated date following publication in the register or immediately upon filing wi1:h the secretary 

1 O of state if the agency finds that this effective date is necessary because of imminent peril to the public 

11 health, safety, or welfare. The agency's finding and a brief statement of reasons therehr shall for the 

12 finding must be filed with the rule. The agency shall, in addition to the required publication in the·register, 

13 take appropriate and extraordinary measures to make emergency rules known to every p1nson who may 

14 be affected by them," 

1 5 -END-
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HOUSE BILL NO. 389 

2 INTRODUCED BY SIMON, ELLIS, GROSFIELD, GRINDE, BAER, BOHLINGER, SLITER, MCCANN, PECK, 

3 OHS, KNOX, BEAUDRY, DEBRUYCKER, HARP, COCCHIARELLA, BOHARSKI 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR GREATER PUBLIC PARTICIPATION IN AGENCY 

6 RULEMAKING AND OTHER AGENCY ACTIONS; AMENDING PROVISIONS FOR NOTICE OF AGENCY RULES 

7 AND ACTIONS; DEFINING TERMS; CLARIFYING EXISTING PROVISIONS; STRENGTHENING THE 

8 REQUIREMENTS FOR AN EMERGENCY RULE; PROHIBITING THE USE OF AN ADOPTION NOTICE TO CURE 

9 DEFICIENCIES IN STATEMENTS OF REASONABLE NECESSITY; AND AMENDING SECTIONS 2-3-101, 

10 2-3-102, 2-3-103, 2-3-104, 2-3-105, 2 a 112, 2-3-114, 2 a 20d, 2-3-213, 2-3-221, 2-4-102, 2-4-302, 

11 2-4-303, 2-4-305, AND 2-4-306, MCA." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

1 5 Section 1. Section 2-3-101, MCA, is amended to read: 

16 "2-3-101. Legislative intent. The legislature finds and declares pursuant to the mandate of Article 

17 11, section 8, of the 1972 Montana constitution that legislative guidelines should be established to secure 

18 to the people of Montana their constitutional right to be afforded reasonable opportunity to participate in 

19 the operation of governmental agencies prior to the final decision of the agency and that this part must be 

20 liberally construed to achieve that purpose." 

21 

22 

23 

Section 2. Section 2-3-102, MCA, is amended to read: 

"2-3-102. Definitions. As used in this part, the following definitions apply: 

24 (1) "Agency" means aw;!! board, bureau, commission, department, authority, or officer of the 

25 state or local government authorized by law to make rules, determine contested cases, or enter into 

26 contracts except: 

27 (a) the legislature aAEI aA111 or a branch, committee, or officer tAOF0of of the legislature; 

28 (b) the judicial 13FaAet:los anEI aAy branch or a committee or officer thereof of the judicial branch; 

29 (c) the governor, except that an agency is not exempt merely because the governor has been 

30 designated as a member tt:leFeof of the agency; or 
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1 (d) the state military establishment and agencies concerned with civil defense and recovery from 

2 hostile attack. 

3 (2) "Agency action" means the whole or a part of. or the equivalent or denial of, the adoption of 

4 an agency rule, the issuance of a license or order, the award of a contract, or the eciuivaleAt or seAial 

5 thereof an agency decision that is of significant interest to the public. 

6 (3) "Rule" means any agency regulation, standard, or statement of general applicability that 

7 implements, interprets, or prescribes law or policy or describes the organization, procedures, or practice 

8 requirements of any agency. The term includes the amendment or repeal of a prior rule but does not 

9 include: 

1 O (al statements concerning only the internal management of an agency and not affecting private 

11 rights or procedures available to the public; or 

12 (bl declaratory rulings as to the applicability of any statutory provision or of any rule. 

13 (4) "Significant interest to the public" means the undertaking of an agency action or decision that 

14 involves a eoAtroYersial matter THAT THE AGENCY KNOWS TO BE CONTROVERSIAL, a SIGNIFICANT 

15 fiscal impact on a particular class or group of individuals, or significant citizen interest." 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 3. Section 2-3-103, MCA, is amended to read: 

"2-3-103. Public participation -- governor to Nl&tff8 ensure guidelines adopted. (1) Each agency 

shall develop procedures for permitting and encouraging the public to participate in agency decisions that 

are of significant interest to the public. The procedures shall assure must ensure adequate notice and assist 

public participation before a final agency action is takon that is of significant interest to the public. Each 

agency shall create and maintain an interested persons list CONTAINING THE SUBJECT OR SUBJECTS IN 

WHICH EACH PERSON ON THE LIST IS INTERESTED. Each person submitting oral or written comments 

to, attending a hearing of, or in any way contacting the agency for any purpose concerning agency actions 

and decisions must be ADVISED OF AND GIVEN AN OPPORTUNITY TO BE placed on the list by the agency 

and given notice of each intoneleel or proposed agency action and each agency decision relating to matters 

iR AS TO which the person has e1tpresseel an iAtorest in tho person's oontaets ,,.·ith the aaenev REQUESTED 

NOTICE. 

(2) The governor shall iflsttfe ensure that each board, bureau, commission, department, authority, 

agency, or officer of the state adopts coordinated rules for its programs,0 WAff!H The guidelines sl,al+ must 
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1 provide policies and procedures to facilitate public participation in those programs, consistent with 

2 subsection ( 1) of this seotieA. These guidelines Sflal-1 must be adopted as rules and published in a manner 

3 WRiel'l that may be provided to a member of the public upon request." 

4 

5 Section 4. Section 2-3-104, MCA, is amended to read: 

6 "2-3-104. Requirements for compliance with notice provisions. An agency shall be eeAsidered ts 

7 have eemplied complies with the notice provisions of 2-3-103 if: 

8 ( 1) an environmental impact statement is prepared and distributed as required by the Montana 

9 Environmental Policy Act, Title 75, chapter 1; 

10 (21 a preeeediA€! is held as reeitiirnd b•t tl=ie MeAtana Adm.inistrati•~e ?reeedtire /\et; 

11 (2) A PROCEEDING IS HELD AS REQUIRED BY THE MONTANA ADMINISTRATIVE PROCEDURE 

12 ACT AND NOTICE OF THE PROCEEDING IS EITHER POSTED ON THE STATE ELECTRONIC BULLETIN 

13 BOARD OR IS PUBLISHED IN A PRESS RELEASE ISSUED BY THE AGENCY: 

14 ~ a public hearing, after appropriate and adequate notice is given, is held pursuant to aw,, 

15 etl=\ef 2 provision of state law or a local ordinance or resolution; or 

16 f4tffii1l a newspaper of general circulation within the area to be affected by a decision of 

17 significant interest to the public has carried a AB'NS stery er aavertisement A NEWS STORY OR an 

18 advertisement giving notice of opportunity to be heard concerning the decision sufficiently prior to a final 

19 decision to permit public comment on the matter. +"'6 AN advertisement must be printed in at least 

20 12-point type and must comply with the notice requirements of 2-4-302(1 ). If the newspaper has a Sunday 

21 edition, the advertisement must be in that edition." 

22 

23 Section 5. Section 2-3-105, MCA, is amended to read: 

24 "2-3-105. Supplemental notice by radio or television. ( 1) Afl'f An official of the state or aw,, of one 

25 of its political subdivisions who is required by law to publish aw,, 2 notice reeitiirea 13•t law mav. and is 

26 encouraged to, supplement Sl:lefl the publication by a radio or television broadcast, or both, of a summary 

27 of SHeR the notice er b•f Beth ef stieR brBaaeasts wl=ieA if in fiis the official's judgment the public interest 

28 will be served. 

29 (2) +"'6 When a summary of Sl:lefl 2 notice shall BAI;• BB rBaa witict AB rnferenoB tB an;· persen ey 

30 name tl=len is broadcast, a candidate for political office may not be referred to. 
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(3) SueR aAAeuAeeAleAts sRall 13e AlaEle A summary may be broadcast only by ffifly employed 

2 personnel of the station from which Sl:t0fl the broadcast emanates. 

3 (4) AnnouneeA1ents An announcement by 2 political sul3Elivisions :iubdivision may be made only 

4 by statieAs a station situated within the county of origin of the leffiH notice unless Re 2 broadcast station 

5 ~ does not exist in S\clffi that county, in which case aAAeuAeeAleAts the announcement may be made 

6 by a station or stations situated in any county other than the county of origin of the leffiH notice." 

7 

8 Seotion 6. SeetieA 2 a 112, MCA, is aA"leAEleeJ te Feaa: 

9 "2 a 11 a. l!xoeptiens. The previsieAs ef 2 a 1 oa a A El 2 a 111 Ele Aet apply te: 

1 0 ( 1) aA a!jenev aeeisieA that A"tust 13e A1aeJe te Eleal with aA eA"teF!jene1( situatieA affeetiA!l the publie 

11 health, welfare, eF safety; 

12 (2) aA a!jeAey Eleeisien that A"tust 13e A"laEle te A"laiAtaiA er prnteet the internsts ef tRe a!joney, 

1 3 iAelueJiA!l 13ut Aet liA"titoeJ to tRe filin!j ef te file a lawsuit iA a oeurt ef law er 13eeeA1iA!l te 13eeeA1e a 13arty 

14 te an aeJA"tinistratiYe 13rneeeeJin!j; eF 

1 5 (J) a EleeisioA inYelYiA!l ne A"teFB than a A"liAisterial aet." 

Section 6. Section 2-3-114, MCA, is amended to read: 

16 

17 

18 "2-3-114. Enforcement. The district courts of the state have jurisdiction to set aside or declare 

19 void an agency decision under this part upon petition A"taeJe withiA JO Ela·1s of the Elate ef the EleeisieA of 

20 aRV QY.J! person whose rights have been prejudiced THAT IS FILED WITHIN 30 DAYS AFTER THE DATE 

21 OF THE DECISION OR WITHIN 30 DAYS AFTER THE DECISION BECOMES PUBLIC, WHICHEVER IS 

22 LATER." 

23 

Sootien 8. SoetioA 2 a 20a, MCA, is aA"teAEleeJ to FeaeJ: 24 

25 "2 a 20J. Meetings of p111llio agenoies and eertain asoeoiationo ef p11131io ageneies te Ile open te 

26 p11lllie exeeptiono. ( 1) All AlOBtings ef pul31io BF 901.,oFnA"tental 13oeJios, 13oareJs, 13urnaus, OBA"IA"tissiens, 

27 ageAoios of tRo state, BF BAY 13elitieal sul3EliYisien ef the state BF eF!janii!atieAs BF agoneies su1313eFteeJ in 

28 wl:lelo er iA 13aFt 13y 13ul31ie tunas er BMpeneJin!l 13ul31ie fuAEls A"tust 13e 013eA ta the pul31ie. 

29 (2) All A1eetiAgs ef asseeiatiens that are eeFA130seeJ of 13ul31ie BF geYerAFAental 13eeJies referroa te 

30 IA sul3seotieA 11) aAEl tRat regulate the rigl'lts, Elut1es, er 13rivileges ef an•,· ineJi•,•ieJual Alust be 0130A to tRe 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

~ 

(3) Pro,..ieleel, i'lewe,..er, ti'le Ti'le J')resielin!l effieer ef any a A9eeting sulljeet te sullseetiens ( 11 anel 

ill A9ay elose tAe A9eeting eluring ti'le tiA9e !hfil tAe eliseussien relates te a A9atter ef inelivielual J3ri11a □ •f anel 

ti'len if anel enly if ti'le presieling effieer eleterA9ines tAat ti'le eleA9anels ef ineli11ielual pri·,aey elearly eJceeeel 

tAe A9erits ef pulllie eliselesure. Ti'le ri§At ef inelivielual J')Fivaey A9a'( Ile wai11eel lly ti'le ineli11ielual alleut wi'leA9 

tAO eliseussion pertains, anel, in Hiat eYent, ti'le A990ting rnust Ile epen. 

(1) (a) Mewe11er, eneept ~ as J3ro11ieleel in sullseetien (1)(13), a rneeting A9ay Ile eleseel te 

eliseuss a strateg•( te Ile folleweel witA respeet te liti!jatien wi'len an epen rneeting weulel i'la11e a eletriA9ental 

effeet en ti'le liti!jating pesitien ef ti'le pulllie a!jene·,·. 

(13) A R'teeting R'ta'f net Ile eleseel te eliseuss strate!jy to ee felle,..,·eel in liti!jatien inv0l11in!l ti'le 

enforeeffient er areservatien ef a eenstitutienal rigi'lt ef ti'le aeeale er in wi'lieA ti'le enly parties are pulllie 

eeelies er asseeiatiens eleserieeel in sullseetiens ( 1) anel (2). 

(e) An·,· t, eoA9A9ittee er sulleefl'tfl'tittee BJ'IJ'!Sinteel e·,· a J')uelie sea,· or an asseeiatien eleserilleel in 

susseetien 12) for tA!3 purpeso ef eeneluetin!l susiness wi'lioA !hfil is 'h'itAin ti'lo juriseliotien ef ti'lat ageney 

is sulljeet te tAe requireffients ef ti'lis seetien." 

17 Section 7. Section 2-3-213, MCA, is amended to read: 

18 "2-3-213. Voidability. Aw;- 8. decision made in violation of 2-3-203 may be declared void by a 

19 district court having jurisdiction. A suit te •,eiel any sueA elesisien R'IUSt ee eefl'tfl'tenoeel witi'lin 30 says ef 

20 ti'le eleeisien. AN ACTION TO INVALIDATE THE DECISION MUST BE COMMENCED WITHIN 30 DAYS 

21 AFTER THE DATE OF THE DECISION OR WITHIN 30 DAYS AFTER THE DECISION BECOMES PUBLIC, 

22 WHICHEVER IS LATER." 

23 

24 Section a.Section 2-3-221, MCA, is amended to read: 

25 "2-3-221. Costs and attorney fees to plaiAtiff PARTY in certain actions to enforce constitutional 

26 right to know. A plaintiff PARTY who prevails in an action brought in district court to enforce Ris the 

27 alaintiff's PARTY'S rights under Article II, soetion Q, of the Montana constitution ffitt¥ ffH:l&t MAY be 

28 awarded Ris costs and re<1sonablc atterne•(s' attorney feei; as a A9atter ef oeurse. A prevailing alaintiff 

29 PARTY who is not represented by an attorney must be awarded 90% of what the judge determines would 

30 be a reasonable attorney fee if the alaintiff PARTY had been represented by an attorney." 
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Section 9. Section 2-4-102, MCA, is amended to read: 

2 "2-4-102. Definitions. For purposes of this chapter, the following definitions apply: 

3 (1) "Administrative code committee" or "committee" means the committee provided for in Title 5. 

4 chapter 14. 

5 (2) (al "Agency" means an agency, as defined in 2-3-102, of the state government, except that 

6 the provisions of this chapter do not apply to the following: 

7 (il the state board of pardons and parole, except that the board is subject to the requirements of 

8 2-4-103, 2-4-201, 2-4-202, and 2-4-306 and its rules must be published in the /\dA1iAistratiYe Rtiles ef 

9 MeAtana ARM and the Mentana AdA1inistrative Register register; 

1 O (ii) the supervision and administration of a penal institution with regard to the institutional 

11 supervision, custody, control, care, or treatment of youths or prisoners; 

1 2 (iii) the board of regents and the Montana university system; 

13 (iv) the financing, construction, and maintenance of public works. 

14 (bl Agency does not include a school district, unit of local government, or any other political 

15 subdivision of the state. 

16 13) "Agency action" means the whole or a part of, or the equivalent or denial of, the adoption of 

17 an agency rule, the issuance of a license or order, the award of a contract, or an agency decision that is 

18 of significant interest to the public. 

19 ~111 "ARM" means the Administrative Rules of Montana. 

20 t4Hfil "Contested case" means a proceeding before an agency in which a determination of legal 

21 rights, duties, or privileges of a party is required by law to be made after an opportunity for hearing. The 

22 term includes but is not restricted to ratemaking, price fixing, and licensing. 

23 (6) "Interested person" means a person kAO'"'n to tt:lo e0R1R1ittee er to an ageney te Rave WHO 

24 HAS demonstrated in an·; ·,,•av TO THE AGENCY an interest concerning agency actions or other agency 

25 administrative matters AND HAS REQUESTED TO BE PLACED ON THE AGENCY'S LIST OF INTERESTED 

26 PERSONS. 

27 +&+ill "License" includes the whole or part of aw,< an agency permit, certificate, approval, 

28 registration, charter, or other form of permission required by law but does not include a license required 

29 solely for revenue purposes. 

30 AA.tfil "Licensing" includes aw,<an agency process respecting the grant, denial, renewal, revocation, 
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suspension, annulment, withdrawal, limitation, transfer, or amendment of a license. 

2 f-7-Hfil "Party" means a person named or admitted as a party or properly seeking and entitled as of 

3 right to be admitted as a party, but nothin§ in this chapter may not be construed to prevent an agency from 

4 admitting any person as a party for limited purposes. 

5 f8tl1Ql. "Person" means an individual, partnership, corporation, association, governmental 

6 subdivision, agency, or public organization of any character. 

7 f-9ti1.1l "Register" means the Montana Administrative Register. 

8 ++G+1.11.l. "Rule" means each agency regulation, standard, or statement of general applicability that 

9 implements, interprets, or prescribes law or policy or describes the organization, procedures, or practice 

1 O requirements of an agency. The term includes the amendment or repeal of a prior rule but does not include: 

11 (a) statements concerning only the internal management of an agency and not affecting private 

1 2 rights or procedures available to the public; 

1 3 (bl formal opinions of the attorney general and declaratory rulings issued pursuant to 2-4-501; 

14 (c) rules relating to the use of public works, facilities, streets, and highways when the substance 

15 of the rules is indicated to the public by means of signs or signals; 

16 (d) seasonal rules adopted annually or biennially relating to hunting, fishing, and trapping when 

17 there is a statutory requirement for the publication of the rules and rules adopted annually or biennially 

18 relating to the seasonal recreational use of lands and waters owned or controlled by the state when the 

19 substance of the rules is indicated to the public by means of signs or signals; 

20 {e) rules implementing the state personnel classification plan, the state wage and salary plan, or 

21 the statewide budgeting and accounting system; 

22 (f) uniform rules adopted pursuant to interstate compact, except that the rules must be filed in 

23 accordance with 2-4-306 and must be published in the AaA'linistrati·1e Rl:lles of Montana ARM. 

24 (13) "Significant interest to the public". when used in reference to agency action, means agency 

25 action that involves a oontro•,corsial matter THAT THE AGENCY KNOWS TO BE CONTROVERSIAL. a 

26 SIGNIFICANT fiscal impact on a particular class or group of individuals, or significant citizen interest. 

27 t+-B.!..1.11 "Substantive rules" are either: 

28 (a) legislative rules, which if adopted in accordance with this chapter and under expressly delegated 

29 authority to promulgate rules to implement a statute have the force of law and when not so adopted are 

30 invalid; or 
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lb) adjective or interpretive rules, which may be adopted in accordance with this chapter and under 

2 express or implied authority to codify an interpretation of a statute. The interpretation lacks the force of 

3 law." 

4 

5 Section 10. Section 2-4-302, MCA, is amended to read: 

6 "2-4-302. Notice, hearing, and submission of views. 11) Prior to the adoption, amendment, or 

7 repeal of aAV £ rule, the agency shall give written notice of its intended action. The notice s1'1aH must, at 

8 a minimum, include a statement of either the terms or substance of the intended action or a description of 

9 the subjects and issues involved, the rationale for the intended action, and the time when, place where, 

1 O and manner in which interested persons may present their views tl=leFeeA on the intended action. To 

11 promote the public's full comprehension of the notice, the notice must be written in plain and clear English 

12 and use familiar and understandable words and terms. 

13 12) (a) The notice sflaH must be filed with the secretary of state for publication in the registerL as 

14 provided in 2-4-31 2L and mailed within 3 days of publication to interested persons who have made timely 

15 requests to the agency fer Aetiee ef its r1:1leFAakiAg l')reeeeeliAgs to be informed of agency actions and to 

16 the office of any professional, trade, or industrial society or organization or member tl=leFeef wt:tiel=t of those 

17 entities that has filed a request with the administrative code committee wl=leA suel=t Fequest that has been 

18 forwarded to the agency as provided in subsection (2)(b). Each agency shall create and maintain a list of 

19 interested persons AND THE SUBJECT OR SUBJECTS IN WHICH EACH PERSON ON THE LIST IS 

20 INTERESTED. A person who submits an oral or written comment, attends a hearing, or contacts an agency 

21 B'J'. BA¥ FAeaAs aAel fer OA'J'. p1:1Fpese in regard to iAteAeleel PROPOSED agency action must be informed of 

22 the list by the agency. 

23 (b) The administrative code committee shall forward a list of all organizations or interested persons 

24 who have submitted a request to be informed of agency actions to all agencies publishing rulemaking 

25 notices in the MeAtaAa /\EIFAiAistFative Register ARM. The list must be amended by the agency upon request 

26 of any interested person requesting to be added to or deleted from the list. 

27 (c) The notice sflaH must be published and mailed at least 30 days in advance of the agency's 

28 intended action. If the intended action is of significant interest to the public, the notice must, at a 

29 

30 

minimum, be published as required in 2-3-104(3). 

(3) If afl'f £ statute provides for a eliffereAt method of publication different from that provided in 
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1 subsection (2), the affected agency shall comply with the statute in addition to the requirements contained 

2 f\effiiB in this section. However, iA AB ease FAay the notice period may not be less than 30 days or more 

3 than 6 months. 

4 (4) Prior to the adoption, amendment, or repeal of any rule, the agency shall afford interested 

5 persons at least 20 days' notice of a hearing and 28 days from the day of notice to submit data, views, 

6 or arguments, orally or in writing. In the case of substantive rules, the notice of proposed rulemaking must 

7 state that opportunity for oral hearing sRall must be granted if requested by either 10% or 25, whichever 

8 is less, of the persons who will be directly affected by the proposed rule, by a governmental subdivision 

9 or agency, by the administrative code committee, or by an association having not less than 25 members 

10 who will be directly affected. 

11 (5) An agency may continue a hearing date for cause. In the discretion of the agency, contested 

12 case procedures need not be followed in hearings held pursuant to this section. If a hearing is otherwise 

13 required by statute, nothing~ in this section alters that requirement. 

14 (6) If an agency fails to publish a notice of adoption within the time required by 2-4-305( 7) and 

1 5 the agency again proposes the same rule for adoption, amendment, or repeal, the proposal must be 

16 considered a new proposal for purposes of compliance with this chapter. 

17 (7) At the commencement of aft'(£! hearing on the intended action, the person designated by the 

18 agency to preside at the hearing shall~ 

19 1fil read aloud the "Notice of Function of Administrative Code Committee" appearing in the register;_ 

20 (b) explain the primary function and purpose of the administrative code committee and state how 

21 the administrative code committee may be contacted; and 

22 (c) inform the persons at the hearing of the provisions of subsection (2)(a) and provide them an 

23 opportunity to place their names on the list." 

24 

25 Section 11. Section 2-4-303, MCA, is amended to read: 

26 "2-4-303. Emergency or temporary rules. ( 1) If an agency finds that an imminent peril to the public 

27 health, safety, or welfare requires adoption of a rule upon fewer than 30 days' notice and states in writing 

28 its reasons for that finding, it may proceed upon special notice filed with the committee, without prior 

29 notice or hearing or upon any abbreviated notice and hearing that it finds practicable, to adopt an 

30 emergency rule. The rule may be effective for a period not longer than 1 20 days, after which a new 
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emergency rule with the same or substantially the same text may not be adopted, but the adoption of an 

2 identical rule under 2-4-302 is not precluded. Because the exercise of emergency rulemaking power 

3 precludes the people's constitutional right to prior notice and participation in the operations of their 

4 government, it constitutes the exercise of extraordinary power requiring extraordinary safeguards against 

5 abuse. An emergency rule may be adopted only in circumstances that truly and clearly constitute an 

6 existing imminent peril to the public health, safety, or welfare that cannot be averted or remedied by any 

7 other administrative act. The sufficiency of the reasons for a finding of imminent peril to the public health, 

B safety, or welfare is subject to immediate judicial review upon petition by any person. The sufficiency of 

9 the reasons justifying a finding of imminent peril and the necessity for emergency rulemaking must be 

10 compelling and. as written in the rule adoption notice, must stand on their own merits for purposes of 

11 judicial review. The dissemination of emergency rules required by 2-4-306 must be strictly observed and 

12 liberally accomplished. 

13 (2) A statute enacted or amended to be effective prior to October 1 of the year of enactment or 

14 amendment may be implemented by a temporary administrative rule, adopted before October 1 of that year, 

15 upon any abbreviated notice or hearing that the agency finds practicable, but the rule. may not be filed with 

16 the secretary of state until at least 30 days have passed since publication of the notice of proposal to adopt 

17 the rule. The temporary rule is effective until October 1 of the year of adoption. The adoption of an identical 

18 rule under 2-4-302 is not precluded during the period that the temporary rule is effective." 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 12. Section 2-4-305, MCA, is amended to read: 

"2-4-305. Requisites for validity -- authority and statement of reasons. (11 The agency shall ill.l!Y. 

consider fttHy written and oral submissions respecting the proposed rule. Upon adoption of a rule, an agency 

shall issue a eeAeise CONCISE statement of the principal reasons for and against its adoption, 

eoA'lpreheAsively incorporating in the statement the reasons for overruling the considerations urged against 

its adoption. If substantial differences exist between the rule as proposed and as adopted and the 

differences have not been described or set forth in the adopted rule as that rule is printed in the MeAtaAa 

AdA'liAistrative Ffo§istor register, the differences must be described in the statement of reasons for and 

against agency action. When written or oral submissions have not been received, an agency may omit the 

statement of reasons. 

(2) Rules may not unnecessarily repeat statutory language. Whenever it is necessary to refer to 

~

.egislative 
Services 
,,_I!ivision 

- 10 - HB 389 



5 5th Legislature HB0389.02 

statutory language in order to convey the meaning of a rule interpreting the language, the reference must 

2 clearly indicate the portion of the language that is statutory and the portion that is an amplification of the 

3 language. 

4 (3) Each proposed and adopted rule must include a citation to the specific grant of rulemaking 

5 authority pursuant to which the rule or any part of the rule is adopted. In addition, each proposed and 

6 adopted rule must include a citation to the specific section or sections in the Montana Code Annotated that 

7 the rule purports to implement. 

8 (4) Each rule that is proposed and adopted by an agency and that implements a policy of a 

9 governing board or commission must include a citation to and description of the policy implemented. Each 

10 agency rule implementing a policy and the policy itself must be based on legal authority and otherwise 

11 comply with the requisites for validity of rules established by this chapter. 

12 (5) To be effective, each substantive rule adopted must be within the scope of authority conferred 

13 and in accordance with standards prescribed by other provisions of law. 

14 16) Whenever by the express or implied terms of any statute a state agency has authority to adopt 

15 rules to implement, interpret, make specific, or otherwise carry out the provisions of the statute, a rule 

16 adopted is not valid or effective unless it is: 

17 la) consistent and not in conflict with the statute; and 

18 lb) reasonably necessary to effectuate the purpose of the statute. Subject to the provisions of 

19 subsection (8), reasonable necessity must be demonstrated in the agency's notice of proposed rulemaking 

20 and in the written and oral data, views, comments, or testimony submitted by the public or the agency and 

21 considered by the agency. 

22 (7) A rule is not valid unless notice of it is given and it is adopted, in sul3staAtial compliance with 

23 2-4-302 or 2-4-303 and this section, and unless 2-4-306 is complied with and notice of adoption of the 

24 rule is published within 6 months of the publishing of notice of the proposed rule. If an amended or 

25 supplemental notice of either proposed or final rulemaking, or both, is published concerning the same rule, 

26 the 6-month limit must be determined with reference to the latest notice in all cases. 

27 (8) An agency may use an amended proposal notice or the adoption notice to correct deficiencies 

28 in stateff!eAts ef reaseAaele Aeeessit't', iA citations of authority for rules, and in citations of sections 

29 implemented by rules. An agency may use an amended proposal notice, but not the adoption notice. to 

30 correct deficiencies in a statement of reasonable necessity." 
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1 Section 13. Section 2-4-306, MCA, is amended to read: 

2 "2-4-306. filing, format, and effective date -- dissemination of emergency rules. ( 1) Each agency 

3 shall file with the secretary of state a copy of each rule adopted by it. 

4 (2) The secretary of state may prescribe a format, style, and arrangement for notices and rules 

5 wflial that are filed pursuant to this chapter and may refuse to accept the filing of any notice or rule that 

6 is not in compliance Hrnrawith with this chapter. He The secretary of state shall keep and maintain a 

7 permanent register of all notices and rules filed, including superseded and repealed rules, which SRa!l must 

8 be open to public inspection and shall provide copies of any notice or rule upon request of any person. 

9 Unless otherwise provided by statute, the secretary of state may require the payment of the cost of 

10 providing Stief! copies. 

11 (3) In the event that the administrative code committee has conducted a poll of the legislature in 

12 accordance with 2-4-403 or the revenue oversight committee has conducted a poll in accordance with 

13 5-18-109, the results of the poll SRa!l must be published with the rule. 

14 (4) Each rule shall lleeeme becomes effective after publication in the register as provided in 

15 2-4-312, except that: 

16 (a) if a later date is required by statute or specified in the rule, the later date shall Ile]§. the effective 

17 date; 

18 (b) subject to applicable constitutional or statutory provisions: 

19 (i) a temporary rule is effective immediately upon filing with the secretary of state or at a stated 

20 date following publication in the register; and 

21 (ii) an emergency rule shall lleoome becomes effective immOEliatel•f u13on filin!j with tho seoretary 

22 of state or at a stated date following publication in the register or immediately upon filing with the secretary 

23 of state if the agency finds that this effective date is necessary because of imminent peril to the public 

24 health, safety, or welfare. The agency's finding and a brief statement of reasons therefor shall for the 

25 finding must be filed with the rule. The agency shall, in addition to the required publication in the register. 

26 take appropriate and extraordinary measures to make emergency rules known to every person who may 

27 be affected by them." 

28 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0389, third reading, as amended 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill providing for greater public participation in agency rulemaking and other agency 
actions, and amending provisions for notice of agency rules and actions. 

ASSUMPTIONS: 
General Information: 
1. This bill requires notice of agency decisions that are of a significant interest to 

the public. Section 2(4) defines "significant interest to the public" as the 
undertaking of an agency action or decision that involves a matter that the agency 
knows to be controversial, a significant fiscal impact on a particular class or 
group of individuals, or significant citizen interest. 

2. A fiscal note response was requested from 28 state agencies in order for the OBPP to 
prepare the fiscal note for HB 389. Most of the smaller agencies responded with 
minimal or indeterminable impact. F.i fteen agencies responded to the bill, as 
introduced, with some impact, or significant impact. One of those fifteen agencies 
determined that the bill, as amended, no longer has a significant fiscal impact. In 
most cases, current accurate data is not available to provide a precise estimate, 
and the bill is too broad to know exactly what agency functions actually apply. 

3. Under Fiscal Information below is a brief description of the three main areas of 
fiscal concern. On the next page is a listing of the agencies fiscally impacted, 
and the approximate annual cost of each of the three areas, and FTE if estimated to 
be needed. 

4. It should be noted that the fiscal information appearing in this fiscal note is in 
summary form due to space constraints. The agency detail for the summary 
information is available in the OBPP. 

Fiscal Information: 
5. Section 3 requires that each agency create and maintain an interested persons list 

containing the subject or subJects in which each person on the list is interested. 
The biggest cost in this category is postage, unless FTE are required to maintain 
the listing. Most agencies are concerned with the lack of purging directions in the 
bill, and would appreciate more specifics on who and what. 

6. Section 4 requires newspaper notification of agency decisions having a significant 
interest to the public. For purposes of this bill, most agencies would be using the 
Sunday rate and the 12 point size. Most agencies currently use the 6 point size. 
The switch to 12 point automatically doubles notification costs. The Department 
of Public Health and Human Services (DPHHS) is offering a solution in this area by 
proposing to send a monthly newsletter to all households in the state, since all its 
decisions eventually affect all citizens. 

7. Increased legal costs are predicted due to: 1) paying the prevailing plaintiff's 
legal costs, and 21 an increased number of cases due to greater communication 
required by this bill. Most agencies did not offer a legal cost impact because of 
the unavailability of trend caseload, but most agreed the result ''·· 
significant. 

(continued) 

~L 3·/lf-'17 
DAVE LEWIS, BUDGET DIRECTOR DATE BRUCE SIMON, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HB0389, third reading, 
as amended 



Fiscal Note Request, HB0389, third reading, as amended 
page 2 
continued 

Annual 
Mailing 

List 
Department of: Impact 

Administration extensive 
Agriculture 
commerce -0-
Corrections 137,000 
DEQ 
DNRC 28,000 
Justice 25,000 
Labor ** 
Comm Pol. Prac. 5, 000 
Public Serv Reg 127,000 
Bd. Of Public Ed 48,000 
PHHS 
Revenue 

***2, 535,000 

State Fund 
Transportation 

Totals 
7 600 

$2,912,600 

Annual 
Newspaper 

Ads Impact 

impact but unable 
-0-

227,000 
1,243,000 

229,000 
7, 500 
3,500 

'185,500 
5, 000 

700 

15,600 
37,400 

$1,954,200 

Annual 
Legal 
Costs 

to quantify. 

** 

** 
** 

$200,000 

** 
$200,000 

5. 00/$110, 000 

l.25/$31,000 

2.00/$68,800 

3.50/$79~ 
11. 75/$289, 300 

** Agency cannot provide an accurate estimate, but believes the impact could be 
potentially significant. 

***DPHHS has determined that a monthly newsletter mailed to all Montana households would 
be less expensive than individual mailings and newspaper advertisements. 

FISCAL =MPACT: 

Expenditures: 
FTE 
Persona: services 
Operating expense 

Total 

J:."'unding: 
General fund (01) 
State special (02) 
Federal special (03) 
Proprietary (06) 
Total 

FY98 
Difference 

11. 75 
289,300 

5,066,800 
5,356,100 

2,747,800 
902,800 

1,689,900 
15.600 

5,356,100 

FY99 
Difference 

11. 75 
289,300 

5,066,800 
5,356,100 

2,747,800 
902,800 

1,689,900 
15 600 

5,356,100 

Note: The expenditure amounts presented are conservative due to the agencies noted above 
that were unable to provide a reasonable estimate,· 

Net Impact on Fund Balance: 
General Fund (01) 

(Revenue minus expense) 
(2,747,800) 

EFFECTS ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 

(2,747, BOO) 

The amendments to 2-3-104, MCA (section 4 of the bill) apply to local government entities 
and requires those entities to pay the costs of the required advertisements. The 
estimated fiscal impact, if any, is not subject to reasonable estimate. 
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1 HOUSE BILL NO. 389 

HB0389.03 
.i\PPRC\tSD BY ·:·:•M ,J~ 
STATS A::MIO:IST:0:..0..T=:::•N 

2 INTRODUCED BY SIMON, ELLIS, GROSFIELD, GRINDE, BAER, BOHLINGER, SLITER, MCCANN, PECK, 

3 OHS, KNOX, BEAUDRY, DEBRUYCKER, HARP, COCCHIARELLA, BOHARSKI 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIQl~JG J;OR GREATER PUliiblC P1\RTICIP 1\TIO~J l~J AGENCY 

6 RblbEMAKING A~m OTMER AGENCY .O.CTIO~JS; O.MENQl~JG PROVISIONS FOR ~JOTICE OF AGENCY RUbrn 

7 A~m ACTIONS; QEFINl~JG HRMS; GLARIJ;Yl~JG EXISTING PROVISIONS; STRENGTHENING THE 

8 REQUIREMENTS FOR AN EMERGENCY RULE; PROMl8ITl~JG THE 61SE OF AN AQOPTIO~J ~JOTICE TO C61RE 

9 QEFICIE~JCIES IN ST,ATEMENTS Qi; REASONABUi. NECESSITY; AND AMENDING SECTIONS 2 3 101, 

10 2 3 102, 2 3 103, 2 3 104, 2 3 10ii, 2 3 112, 2 3 114, 2 3 203, 2 3 213, 2 3 221, 2 4 102, 2 4 302, 

11 SECTIONS 2-4-303, 2 4 30ii, AND 2-4-306, MCA." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 SeetieA 1 Sestion 2 3 101, MCA, is aFRenEleel to reaEI; 

16 "2 3 101, begislati'JB intent. The le9islatl,lre fin els anel eleslares f!l,lFSl,lant ts tho FRanElato of A rtislo 

17 II, sostion 8, of tho 1972 Montana sonstitl,ltion that legislati,,o gl,liElolinos shol,llEI be establishoel to sesl,lre 

18 to the people of Montana their sonstitl,ltional ri9ht to be affereleel reasonable Of!portl,lnity to fjartisipato in 

19 tho Of!OFation of 9O\•ornFRontal a9onsios fjrior te the final Elosisien of tho a!jensy anEl tl=iat tl=iis part mYst be 

20 lieerally senstrleloa to asl=iiove that pYrpose." 

Seetion a Sestion 2 3 102, MCA, is aFRenEloEI to roaa: 

21 

22 

23 "2 3 102. DofiAitiens, As 1:1seel in this part, tho follewin9 Elofinitions apply; 

24 (1) ".'\!jons>,'" FReans any~ eearEI, 01,Hoall, semFRissien, Elopartmant, aytl=iorit>,<, or effiser of tl=io 

25 state er lesal !jOVernFRent 31,lthorii!eEI 9'/ law to make rllles, EletorFRine sontostoEI sasos, er enter inte 

26 sentrasts O>1sopt: 

27 (al the le!lislatlelro anEI any er a bransh, semminee, er offiser thereef of the le!lislatlelro; 

28 (bl tl=io jllElisial branshes ana any eransh or a GOFRRlitteo or offioor tl=ioreef of tho jYElisial eransh; 

29 (a) the 9o><ernor, O1,sopt that an a!jens,, is net e>1OR1pt ~ eesallse the !lOVernor has been 

30 aosignateEI as a R18R1bor thereof of tho aaonsv; er 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(al tl'lo state military estaelishmont ana agensios sonsernea witl'I si¥il aofonso and rosovory from 

l'lostilo attask. 

(:!I "Agensy astion" moans tl'lo wl'lole or a part of. or tl'le oaui•;alont or denial of. tho adoption of 

an a9ensy rule, tl'lo issuanse of a lisense or order, tl'lo award of a sontrast, or tl=ie eeiui•,ralont or aenial 

tl'lereof aA agansv elesision that is of signifisant interest to tl'le 91,ielis. 

(31 "Rule" means an•( agens'f regulation, standers, or statement of general applioaeility tl=iat 

imi,llements, interprets, or prossriees law or 13olisy or dessriees tAe organi~ation, proseduros, or prastioo 

roeiuiroments of any agonsy. TAo torn, insluEles the amendment or repeal of a prior rule eut does not 

insluae: 

(al statements sonsernin9 only tAo internal management of an agenoy and not attesting pri•,ato 

rigl'lts or proseaures a•1ailaele to tAe puelio; or 

(el aeslaratory rulings as to tAe applisaeility of any statutory pro¥ision or of any rnlo. 

(4 l "Sianifioant interest to tAo puelis" means tl'le undertakina of an @aensy aetion er desision tl'lat 

inuol 11os a sontro110rsial matter TI-IAT Tl-II! AGl!NCY K~J01A'S TO QI! CO~ITROVleRSIAI, a SIGNIFICANT 

fissal impost on a partisular elass or group of ineividuals, or aianifioant eiti;!on interest." 

Seetlen 3. Sostion 2 3 103, MCA, is amended to road: 

"2 3 103. Flwhlla pl!irtiaipatiotl ge>terner ta inewre enswre gwidelines adep'tied. (1) EaaA agonsy 

sAall douolop prosoauros for porR1itting and onse1,1raging tAo puelis to partieipato in agonsy dosisions tAat 

are of si9Aifisant interest to tAo puelis TAo prosedures sAall assure must oneurs adeeiuato n,itiso and assist 

puelis partisipation eefore a final agonsy astion is taken tl'lat is of signifioant interest to tl=io puslis. leasl=i 

agensv sl=iell aroato and maintain an interestoa persons list CO~ITAINING Tl-IE S\JiilJeCT OR SU8JECTS IM 

'.liJI-IICM eACM Pl!RSO~J O~J TMI! blST IS INTl!RliSTliC. leasl'I person aullmittina oral or 'A'Fitton somR1onts 

to. attendina a Aearina of. or in any wa•1 aontastina t"1o Baonsy for any purpose sonsornina aaonsv astions 

and dosisions must eo ACVISeD OF /\~JD GIVl!~J l\~J OPPORTY~JITY TO QI! plasea on tAo list ey tho aaonsv 

and aivon notiso of oasi:1 intended er preeosed aaensv astien and oasl=i aaonsv dosisien relating te matters 

in AS TO \f'AisA tl=io eorson i:las Bllpressed an interest in ti:lo person's sontasts witi:1 ti:le aaens·1 REQUESTleC 

~JOTICI!. 

(2) Tho !JOYornor si:lall insure on&Yro that oasl'I eoard, euroay, oommission, aopartnrnnt, authority, 

agonsy, er oHioor ef tho state adopts ooorainatod FYies for its pro!jrams,~ ,,.,,Aisl'l Ill2 gYidelinos sl=iall £!:llifil 
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1 

2 

3 

4 

5 

6 

13ro,1ielo 13olioios anel 13roooeluros to faoilitato 13uslio 13artioi13ation in tl:loso 13rograms, oonsistsnt with 

sussootion ( 1) of tl:lis sootion. Those guielolinos sl:lall !!llifil ss aelo13t0El as rules anel 13ublisl:loel in a manner 

wl:lish 1hfil may be proYieleel to a member of tho publio upon roeiuost." 

Sestien 4. Sootion 2 3 104, MC/\, is amoneloel to roael: 

"2 3 104. Requirements fer eom11lianee with netise 11revisiens. An agonoy shall tao oonsielereEI to 

7 have oemplioEI oomaliss with the notios pro·,isions of 2 3 103 if· 

8 (1) an onYironmontal impaot statement is 13ropare0 ane eistributoe as roeiuiroel by tho Montana 

9 en·1ironmental Polioy Ast, Title 76, ol:lapter 1; 

1 O (21 a prsoooeing is hole as roeiuiree sy the Montana AeministratiYe Prooseure Ast; 

11 (21 A PRGCel!DIN<;i IS l-ll!bD AS Rl!QiJIR!i!D BY Tl=le MONTANA ADMl~IISTRATIVe PRGC!i!DURe 

12 ACT AND NGTICe GI= Tl-le PRGCeeDIN<;i IS elTM!i!R PGST!i!D G~I TM!i! STATe ebeCTRGNIC BUbbeTl~I 

13 BG o RD GR IS PUBblSM!i!D l~I A PR!i!SS Rli!bli!AS!i! ISSUl!D BY Tl=le O <;il!~ICYi 

14 (3)~ a publio l:lsaring, after appropriate ans aesauats notios is giYon, is l:lolel pursuant to any 

15 other 2 prevision of stats law or a looal orelinanoe or resolution; or 

16 (4 l:@)±11 a newspaper sf general oiroulatien within the area ta be affootse sy a eeoision of 

17 signifioant interest to tl:lo 13ublio l:las oarriee a ne•¥s story or aeYertisement A ~ll!WS STORY GR an 

18 aevertisement gi•1ing notioe of 01313ortunity to be l:leare oonoerning tl:lo Eleoision suffioiontly prior to a final 

19 eeoisien ta permit publis ooFRment on tl:le FR attar. Tho o N a011ertisomont FRust be arintoe in at least 

20 12 aoint tvae anel must oomely with tl:le notioe reauirements of 2 4 302( 11. If the nowsaaaer l:las a Sunelay 

21 oeitian, tho aevortisoFRont FRust be in tAat eeitien." 

22 

23 Seetion 6, Seatien 2 3 1 Oa, MCA, is ameneloel to roael: 

24 "2 3 106. Sup11lemental netise hy raElie er tele•Jieien. ( 1) An;• An offioial of tAe state or any sf one 

25 sf its politioal subEliYisions wl:lo is roeiuiree by law to 13ublisl:l an•r a notiae roeiuiroel by law mav, wd ic 

26 onaouragoe to, supplement suol:l tAo publioatien b•,« a raelio or television broaeloast, or bntb, of a sumFRary 

27 of suaA tAe netioe er lay setA sf suoh ereaeoasts ,.,hon if in his tho offioial's ju09FR0nt the puelio interest 

28 will BB SBFYeel. 

29 (2) TAB When a summaP; of SUGA a notioe shall only BO reael with no referenoo to an1f person ey 

30 naFRe tAen ic brn?dr?Ct, a oaneieate for politioal offioe FRay not be roferroe to. 

\
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1 

2 

3 

4 

5 

6 

7 

(3) Such aAABuAcoFRoAts shall Bo FRaElo A suFRFRary FRay BB Broaacast eAly BY eluly oFRpleyoa 

pBFSBAAel et the statieA freFA which such ~ broaasast eFAaAates. 

(4) AAABUASOFROAtG AA aAABUnGoFROAt BY a pelilisal subai•.'iSiBAS SU98iYisieA FRay 90 FAaElo BAly 

9y statiens a statieA situates ,,..,ithiA tho seuAty et eri9iA et tho lo9al Aetiso unless ne a broaaoast station 

e1eists 8806 Aet 01eist in Gush that seuAty, iA ',Yhish ease QAABUAGOFROAtG the anneURGOFAOAt may be maae 

9~• a statieA er statieAs situateEi iA aR'f seuRty ether thaA the ceuAty ef eri9in ef the le9al netioe." 

8 SeotieR i, Soetien 2 3 112, MC/\, is aFAeAelea to reael: 

9 "2 3 112, li!11ooptioR&, The preYisioAs of 2 3 103 anel 2 3 111 Eio Aot apply te: 

10 ( 1) QA a!i)OAG~' elooisieA that FAUSt be FAaelo to eloal »•ith an OFROr!i)OAG'{ siWatiOA affostiA€1 tho puBlis 

11 health, welfare, or safety; 

12 (2) aR a9ency elosisioA that FAust be maelo to maiAtaiA or pretest tho iAterosts et tho a!i)OAe~·, 

13 insluain!iJ BUt Aot liFAitoa to tho tiliA!iJ of~ a la,.,suit iA a eeurt et law or BeeoFAiA!l to B~ a party 

14 to aA aelFAiAisHati>10 prosoeeliA!!i or 

15 (3) a elosisieA iA11ol¥ing no FROFB than a miAistorial ast." 

16 

17 

18 

SeotioR i, Sostion 2 3 114, MCA, is aFAeAeloel to reael: 

"2 3 114. liRfoFeemeRt, Tho elistrist courts of tho state haYo jurisaictioA to sot ae;ielo or declare 

19 ~ an a90ncy aocisioR unaer tl:lis part upon potitioA FAaao \\Jithin 3Q elays of tho aato of the aesision of 

20 OR•( ttJ! per60R whose ri9ht6 have 9BeA prejueliseel THI\T IS r;1bl!C '.oJITi-11~1 30 C/WS /\FTeR THe CATe 

21 OF TM!! Cl!GISIO~I OR WITMl~I 30 CAYS /\FTl!R Tl-II! Cl!CISIO~I 81iCOMl!S ?U8blC, 1NMICMl!Vl!R IS 

2 2 .!:&IlB." 

23 

24 

25 

26 

27 

28 

29 

30 

SeotioR 8. SectioA 2 3 203, MCI\, is aFAoneleel to roael: 

"2 3 ao3 MeetiRgs et pwblio agenoies aREl oe,taiR asseoiatioRs of p1,191io agenoios to be open to 

pwblio e11oeptioR&, (11 /\II FAeetiA!iJS of p1,19lis or 'go11ornFRental beelies, Boarels, Bureaus, soFRFRissions, 

agonsies of tho state, OF any i:iolitioal swbai•,risioA of tho state OF or9ani~ations or a9onsioe; sui;1porteel in 

whole or in part By pu9lis fuREls or expenelin!iJ i;1u9lis fuRels FAust 9B epeR to the i;iu9lie. 

(2) All meotin9s of associations that are composed of public or 90.,ornFReAtal 9oelies roforreel ta 

in su9sestion ( 1) ana that re!iJulate the ri9hts, eluties, or priYile9os af any inEliYielual FRUGt l;te open ta tho 
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2 13) Provided, Roweyer, tRe TRe presiein!! offioer af anv a A9eetin!! su13ieot ta sul3seetions ( 11 and 

3 @ ffia~' slaso tRo ffiootin§ eurin!! tl:io time that tl:ie disoussian relates ta a ffiatter ef indivieual pri,,asv ans 

4 tl:ion it' ans onlv if tho 13r0sidin§ offieer elotorffiines tl:iat tl:ie seffianss ef insi¥isual 13ri¥asv sloarlv 0lw00e 

5 tho FAerits of pul31is eiselosure. Tl:ie ri!jl:it of insi>,ieual 13ri11asv FAav so wai¥es 13y tl:ie inei,,isual aeout ',¥1:ioffi 

6 tl:io eissussion pertains. anEl, in that o¥ont, tl:ie ffioetin!! FAust so open. 

7 (4) (a) 1-lo 1 oro110r, 01cs0pt Enseat as l'IFO¥iEloEl in sul3soetion 14)(13), a mootin§ FAav 130 closes to 

8 Elisouss a stratO!!'I to lao follo,11oe witl:i rospost to litigation wl:ien an 013en mootin!! ¥,•oulEl l:iavo a eotriFAontal 

9 effeet on tl:ie liti!jatin!! positian of tl:ie putilis a!!ensv 

1 O Is) A meetin!! may net lao olosoe to disouss strate!!Y to lao followoEl in liti!!ation in¥rcilvina tho 

11 onfercoffiont or arosoP •ation of a oenstitutional rial:it of tl:io aaaalo or in wl:iiol:i tl:ie enl·r 13arties are pulalic 

12 laoElios or assooiations Elessrilaee in sulaseotions 11) ans 12). 

13 le) Anv t:,, soffimitteo or sulaoomFAitteo ap130inted ev a !'lbllalis eesv er an assooiatien deseritieEl in 

14 sblssection (2) tor tl:io purpese of senElustin!! lausiness 'Nl:iisl'I tl:iat is witl:iin tl:ie jurisdietion of tl'lat a130ne•{ 

15 is subjest ta tl'le roc:iuiroFAonts of tl:iis sostion," 

16 

17 

18 

19 

20 

21 

22 

23 

Seotian 7. Sostien 2 3 213, MCA, is affiendoEl ta reae; 

"2 3 213. Veidability, .'\n'f A doeision FAaele in violatien of 2 3 203 mav lao eleelaroel voiel B'f a 

Elistrist seurt l:iavin§ juriseietien. l\ suit to ¥BiEl any suel:i Eleeisien must lae eemmeneee witl:iin JO ea•,·s of 

tl:io deeisien. AN c\CTION TO l~JVALID,t\TE THEi DECISION MUST 81! COMME~JCED 'NITHIN JO DAYS 

A r;TER Tl-IE DATE OF Tl-IE DECISIO~J OR 1/lllTl-ll~J 30 DAYS AFTER THE DECISIO~J 8ECOMl!S PUBLIC, 

1NHICl-ll!VER IS bATER." 

24 Seetien 8, Seetien 2 3 221, MC,A, is ameneleEI te roaEI: 

25 "2 3 221. Casts and attaFne•,• fees ta plaiRtiH PARTY in 68Ftain aotiens te enfaFoe oenstitwtianal 

26 right te knew, A plaintiff F!ARTY wl:ie pre11ails in an astion 13rOY§Rt in distrist sourt to enforeo l:iis the 

27 alaintiff's PARTY'S ri!!l:its under a,rtislo II, sootion Q, ef tl:io Mentana oenstitution FAa•t FAust MAY las 

28 a• .. arded l:iis ooMs and roasonaele attorne•;s' attorney fees as a matter ef oeurse. A arevailina alaintiff 

29 12,(1,i;I_TY WRO is not rearesented lay OR attorney R1\el&t BO awareleEl 90% of wl:iat tl:ie j1e1dae deteFFAiABS \C'/Oblld 

30 130 a reasonaele attorney fee if the alaintitf F!ARTY hall seen represented bv an attornev." 
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&eetieR 9 aestien 2 4 102, MCI\, is aFRended te read: 

2 "2 4 102, DefiA~ieRs. Fer purpeses ef this ehaptor, the fello..,.iR!l dofinitiens apply: 

3 ( 1 l "AdFRinistrative eedo seFRFRiUee" or "sen=tn=tittee" n=teans the sen=tn=tittee pre\1ide1J fer in Title 6, 

4 sh apter 1 4. 

5 (21 (al "Agene•/' n=teans an a!jons~,, as definee in 2 3 102, ef tho state !Jevornn=tont, ei(sopt that 

6 tl:ie provisiens of this ohapter de net apply to the fello 1A1in!j: 

7 (ii the state l;mare ef pareens ans parole, eicsept tl:iat tl:io boare is subjeet to tho requiron=tonts ef 

8 2 4 1031 2 4 201, 2 4 202, and :! 4 306 and ito r1,1los n=t1,1st be p1,1blished in the Adn=tinistrati',10 R1,1los of 

9 Montana ,11 RM and tl:ie Mentana Adn=tinistratii 1e Re!jister roaister; 

to (ii) tl:io s1,1peri1isien and aen=tinistratien ef a penal instit1,1tion with FO!Jare te tho institutional 

11 super\fisien, sustaey, eentrel, sare, er treatFRont ef ye1,1ti:is er prisenors; 

12 (iii) the beard ef ro!jonts and the Mentana univorsit•,• systen=t; 

13 (iv) ti:ie finansiR!l, senstrustien, ane n:iaiRteRaRse ef p1,1blls works. 

14 (bl A!lensy dees net inshdde a ssl:iool eistrist, 1,1nit ef leeal !JevorRR'IORt, er an•t ether pelitisal 

15 s1,10di><isien of tl:io state. 

16 (3) "Agensy astien" n:ioans tho whele er a eart ef, er the oauivalent er denial ef, the adeetien et 

17 an ageRS'/ rule, ti:ie issuanse of a lisenso er enler, the aware ef a sentrast, er an aaenev desisien that is 

1 8 ef signifieant interest te ti:ie puelis. 

19 (31:111 "ARM" n:ieans the Aen:iinistrative R1,1lee ef Mentana. 

20 (4 l@ "Centestee ease" n=teans a preseedin!l befero an a!Jensv in whish a eotern:iinatien ef lo!Jal 

21 ri!Jhts, dYties, er pri,rile!leG ef a party is req1,1iree e•r law te he n:iaee after an eppertYnity fer hearin!J. The 

22 tern=t insl1,1des but is net restristed te raten:iakin!l, prise fiicin!l, and lisensin!J. 

23 lel "lnterestee eersen" n:ieans a eersen kne•yn te the sen:in:iittee er to an a!Jons•, ta ha¥e 1NHG 

24 HAa den=tenstrated in anv wav TO THI! AGl!NG¥ an interest oenoerning agoney aetions er other a!Jons•, 

25 aeministratiuo n=tatters AND H.l\a Rl!QYl!aHiD TO 1!11! PbAGl!D ON THI! AGl!NG¥'a blaT oi;: l~IHRl!aTl!D 

26 Pl!RSO~llii, 

27 I6lill "bieonse" inelueoe ti:ie 1A•hele or part ef anv ~ a!joney porrnit, eortifieate, appreval, 

28 ro!JiUratien, ehartor, er ether ferr:n ef pern=tissien requires sy la•,.,. bldt sees net ineluee a lisonse r0q1,1ir0d 

29 seloly fer Fevenue p1,1rp0ses. 

30 (el@ "bisonsin9" inolueos any an a!jeney pFeeess F0s11ostiA9 tl:le 9rant, eeAial, renewal, Fevesatien, 
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1 suspoRsion, annulfflont, withdrawal, lifflitatioR, transfer, or afflondfl'lont of a lisoRso. 

2 (7)00 "?arty" FRoans a person nafl'lod or adfflittod as a partv or woporlv sool~ing and entitled as of 

3 ri§ht to 00 adfflittod as a party<, 0ut nothiR!l in this shapter fl'la'{ not 80 sonstruod to pro·,ont an agonsv froffl 

4 adfl'litting any person as a partv for lifflitos 13urposos. 

5 (il)i.1.Ql_ "Person" ffloans an individual, partnership, sor13oration, assosiation, §0 1,ornFRontai 

6 su8di 11 ision, a!Jono~•, or pt10lis or§anization of anv sharaotor. 

7 (Q)i.1:1± "Ro!Jistor" FRoans tho Montana AdFRinistrati><o Register. 

8 I lGli..11.l: "R1c1lo" FAoans oash O!iJBRG'{ ro!iJulatioR, staRsarel, or statofflont ef general applisa0ilitv that 

9 iFR13loFRonts, inter13rots, or prossri80s law or 13elis·,1 or dossrieos tho ergani;<!ation, preooduros, er 13rastiso 

1 O roeiuiroFAonts of an a§ons•{. Tho torffl iRsludos the afl'leRdFAORt or ropoal of a prior rule 0ut does not insludo: 

11 la) stateFRents seRserning enly tho internal fflana!JeFRent of an agonsy ans not affesting private 

12 rights er presoduros a11aila8lo to tho pu01is; 

13 (8) ferfflal opinions ef the anerno•,. general and doslaratory ruliR!lS issued pursuant to 2 4 601; 

14 (o) rules relating to the uso of puelis works, faoilitios, streets, ans hi§hwa,,.s when tho su8stanoo 

15 ef tho rtilos is indisatod te tho 13uelis 8'{ moans of sigRs or si§nals; 

16 (d) seasonal rules adopted annually er eiennially rolatins to huRtins, fishin!l, ans tra1313ing when 

17 there is a statutory roeiuiromont for tl::io 13uelisation of tho rules and rules aso13tad annually er eionniallv 

18 ralatin!J te tl::io soasonal rosroational use of laRds and •,,raters owned er sentrollod 8',' tho state •,,yhan tho 

19 su8stanso ef tho rules is indisatod to tho iluelis ti,,. means of si!JRS or signals; 

,20 (a) rtilos im13leFAentins tl::io state ilOFsonnal slassifioation plan, tho state wa90 and salary plaR, or 

21 the statou 1ido eudsotin!J and assounting s•{stom; 

22 (f) uniforR=I rules ado13tos 13urst1ant to interstate soFRpast, 0Mso13t that tl:lo rules nrnst 00 filed in 

23 assordanso witl::i 2 4 306 and must 80 pu0lishod in tho /\dFRinistrativo Rules of Montana ,IIRM. 

24 (13) "Sianifisant intorost to tho puelis", ',¥hon used in roforonsa to aaonsv astion. moans ae,ensv 

25 astion tl::iat inYolYos a sontrovorsial matter HiAT TI-H! /\GENG¥ KNOWS TO QI. CO~ITROVERSl/\l, a 

26 SIG~llPICA~IT fissal imeast on a eartisular elass er aroue of insividuals. er sianifisant siti;<!on interest. 

27 I 11 )±1:il "Suestanti~•o rules" aro oithor; 

28 la) lo§islativo rules, wl::iisl::i if ade13tod in aesordanso with this oha13tor and uRdor BMJlrossly dolo9atod 

29 autl::iority to 13remulgato rules to imploFRont a statute have tho torso of law and wl::ion not so adoptos are 

30 in>w1ali8; er 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(bl aeljestive or interpretive FYies, whish may be aelopteel in a6sorelanse with this sha~ter aml Ynelor 

express or implieel aYthority to ooelify an interpretation of a stat1c1t0. The interpretation laoks tho feroe of 

Sostion 10. Seotion 2 4 3G2, MCA, is amoneleel to roael; 

"2 4 302. Notiso, hea,ing, anEI s1c1bmiseion of •Jie•.•.•s. 11 I Prier to tho aeleptien, amenement, er 

repeal of an'( a FYlo, tho agenoy shall give written notioo of its intoneleel aotion. The notioo shall m1c1st, at 

a minimYm, in61Yae a staton1ont of either the tern1s er s1c1bstan60 et tho intonEloel a6tion or a eos6riptien ef 

the sYbjests anel iss1c1es involYeel, the rationale fer the inteneeel a6tion, ana the tin10 when .. plase where, 

ana n1ann0r in whioh interosteel persons ma1r present their "iows thereon on tho intenelea astion. To 

pron1oto tho p1c1blio's fyll oon1preh0nsi0n ef the netiee, the netioe n11c1st be written in plain ans olear l!nalish 

anel YSO familiar anel Ynserstanaable wares ans tern1s. 

(2) (al The netioe shall !:!:1.!r!fil bo files with the seorotary of state for publisation in the registerL as 

prsviaea in 2 4 31 21 ans n1ail0el within 3 elays sf p1c1blioati0n te interestoel persens 'i♦.1h0 haue n1ael0 tin10ly 

roq1c10sts te the a9onoy fer notioo of its r1c1lon1aking proo00Elin9s to be inforn1oa ef aaeno•f a6tions ana to 

the effioe ef any professional, traao, or ina1c1strial so6i0t1; or organii!!ation or member thereof 1.1Yhioh of those 

entities that has filoel a r0q1c1ost with tho aaministrativo 6oele 6omn1itt00 when SY6h r0q1c10st that has been 

forwaraeel to the agenoy as proYielea in s1c1bsootion (2l(b). l!aeh aaono1,' shall oroate ana n111intain a list ef 

intorestea persons AMC TMI! Sl:Jliidl!CT OR Sl:Jliidl!CTS IN WMICM !!A.CM Pl!RSO~l O~l Tl•U! blST IS 

l~ITERESTEC. A person who s1c1bn1its an oral or written oomment, attenas a hoarina, or sontaots an a!lonoy 

by any n10ans ana for an•, p1c1rpos0 in reaara to intenElea PROPOSEC agens·f aotion m1c1st be infern10el of 

the list by the agon61'. 

(bl The aan1inistratiY0 6ose 6ommittoe shall forwara a list ef all organii!!ations er ln!fil~ persens 

whe have s1c1bn1ittoa a roq1c1ost to bo informoEI of a9ono1; astions te all agenoios p1c1blishing r1,l0n1aking 

notisos in tho Montana Aaministrati"o Ro9istor ~- The list n11c1st bo an1onaoa by tho agonov ypon ro1q1;ost 

ef an·r intsrostoa porsen r0q1c1osting to be aelaeel to or aelotoa from tho list. 

(s) The netiee shall n11c1st be pyblishoa ana mailoa at least 3G ela'fS in ael·,aneo et the agonoy' s 

inteneleel aotien. If tho intonaod aotion is ef signifisant interest te tRo p1,;blis, the notirn rn, ,rt ?t ... 

n1inin11;n1, be p1c1blishoa as roaYiroa in 2 3 104 (3). 

(3) If any a stat1c1t0 pro.,iaes for a elifferont methoa of p1,;slioation aifferent from that pro.,idoel in 
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si;bsostion (21. tho affostod agonsy shall GOR'lf'lly ,,..,ith tho stati;to in addition to tho roqi;iroR'lonts sontainos 

2 herein in this sostion. l•fowo•;or, in no saso R'lay tl:io notiso J:lBFiod R'la•, net be loss than 30 says or R'loro 

3 than e FAOnlhs. 

4 (4) Prior lo tho aEiof;ltion, aR'lendR'lont, or roJ;1oal of any ri;lo, tl:io agonsy shall affors intorostos 

5 J:lOrsons al leas! 20 says' nMieo of a hearing and 28 days froFA 11:io say of notiso 10 si;bFAit Elata, •11ows, 

6 or argi;R'lonts, orally or in writing. In tho saso of Sl,lbstantivo rl,llos, tRo notiso of proposod rnloFAaking FAl,lSt 

7 state tRat opporti;nity for oral Rearing GRall ff!..!;!fil be grantee if roquoslod b·,r oitRer 10% or 2s, ¥<hisho 1,or 

8 is loss, of tho parsons wRo will bo dirostly affostod by tRo proposes rl,llo, b~• a go~•ornFAontal si;bsivision 

9 or agono•f, by tho adFAinistrntivo eodo GOFAFAittoo, er by an assosiation having not loss tRan 2s FAOFAl3ers 

10 who will so dirostly affostod. 

11 (a) /1.n agons·f FAay eontimio a Roaring Elate for sai;so. In tl:lo diseretien of tRB agons'f, sontostos 

12 saso J:lFOGOdl,lros need not bo fellewos in hearings hold f'll,lFsi;ant to this sestion. If a hearing is othori«iso 

13 roqi;iros by stawte, nothing heroin in tl:lis sostion altars tRat roql,liroFAont. 

14 (e) If an agons•t fails to pi;blisl:l a notiso of aEloJ;ltion witRin tRo tiFAo roqi;ired by 2 4 :ma(7) ans 

15 tho agone•r again J:lrOJ:lOSOs tRe saFAo rnle for asoption, aFAenElFAont, or repeal, tl:le proposal FAl,lSt t:ie 

16 sonsisoros a new J:lFOposal for pi;rJ;1os0s of GOFAJ;llianso witR tl:lis sRaJ;ltor. 

17 (7) At tRo soFAFAonsoFAont of any 2 Roaring on tRo intonsos astion, tRo parson Elesignatos by tho 

18 asonov to l:)rosiSe at tRe Rearin€J sl=lall,;_ 

19 :l:fil roas aloi;El tho "Motiso of Fi;nstion of AElministrati'(o Cose Committee" apiioaring in tRo ro9iMor~ 

20 !bl oxalain tRo 13riFAar>1 fl,lnstion ans 13i;r13oso of tRo aElR'linistrative 0000 GOFAFAittoo ans state how 

21 tho adFAinistrative 0000 GOFAFAittee FAav be sontastos; ans 

22 (el inforFA tho aorsons at tRo l:loaring of tRB aro•,isions of se113sootion (2Hal ans arouiso thaFA an 

23 013130rti;nit¥ to alaso thoir naFAos on tRo list." 

24 

25 Section 1. Section 2-4-303, MCA, is amended to read: 

26 "2-4-303. Emergency or temporary rules. ( 1 l If an agency finds that an imminent peril to the public 

27 health, safety, or welfare requires adoption of a rule upon fewer than 30 days' notice and states in writing 

28 its reasons for that finding, it may proceed upon special notice filed with the committee, without prior 

29 notice or hearing or upon any abbreviated notice and hearing that it finds practicable, to adopt an 

30 emergency rule. The rule may be effective for a period not longer than 120 days, after which a new 
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emergency rule with the same or substantially the same text may not be adopted, but the adoption of an 

2 identical rule under 2-4-302 is not precluded. Because the exercise of emergency rulemaking power 

3 precludes the people's constitutional right to prior notice and participation in the operations of their 

4 government, it constitutes the exercise of extraordinary power requiring extraordinary safeguards against 

5 abuse. An emergency rule may be adopted only in circumstances that truly and clearly constitute an 

6 existing imminent peril to the public health, safety, or welfare that cannot be averted or remedied by any 

7 other administrative act. The sufficiency of the reasons for a finding of imminent peril to the public health, 

8 safety, or welfare is subject to iFFIFFIOEliato judicial review loJDOR potitieR 13y aR'f porsoR. The sufficiency of 

9 the reasons justifying a finding of imminent peril and the necessity for emergency rulemaking must be 

10 compelling and, as written in the rule adoption notice, must stand on their own merits for purposes of 

11 judicial review. The dissemination of emergency rules required by 2-4-306 must be strictlv observed and 

12 liberally accomplished. 

13 (2) A statute enacted or amended to be effective prior to October 1 of the year of enactment or 

14 amendment may be implemented by a temporary administrative rule, adopted before October 1 of that year, 

15 upon any abbreviated notice or hearing that the agency finds practicable, but the rule may not be filed with 

16 the secretary of state until at least 30 days have passed since publication of the notice of proposal to adopt 

17 the rule. The temporary rule is effective until October 1 of the year of adoption. The adoption of an identical 

18 rule under 2-4-302 is not precluded during the period that the temporary rule is effective." 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Seetien 12. SestioR 2 4 301i, MCA, is aFF1eReee to roae: 

"2 4 306. Req1a1isites fer •1alidity a1a1therit'1 and staternont ef reaeene. (1) Tho a91msv shall f!tl!:v 

soRsieor hllly writtoR aREI oral sul3FF1issi0Rs respostiR9 the preposee r1oJlo. YpoR aeeptioR of a rule, aR a90RG'f 

shall issue a soRsiso CO~ICISI! stateFFleRt of the priRsipal roasoRs for aREI a9aiRst its aeoptioR, 

soFF1prohoRsi•1ol•r iRsorporatiR9 iR tt:10 statoFFIORt tho roasoRs fer 01,orr1oJliR9 tho soRsiaoratioR1; ur9ee a9aiRst 

its aaoptioR. If s1,113staRtial ElifforoReos oKist 13otwoeR tho r1,1le as preposee aRe as aeoptoa aREI tho 

eiffereRsos ha~·o Rot 13ooR eassril3od or sot ferth iR tho adeptoa r1oJl0 as that r1,1lo is priRtod i A tho MoRtaAa 

AEIFF1iRistrati110 Ro9istor roaistor, tho ElifforoRsos FF11,1st 130 eossril3od iR tho stat0FF10Rt of reasoAs for aREI 

a9aiRst a90RG'f astioR. VIJhoR writteR or oral sueFF1issioRs ha•le not soon rosoivoe, an a90As•,' ffiay Offiit tho 

statoffioAt of reasons. 

(2) R1,1los FF1ay not 1,1Rnosossaril•t repeat stat1,1tory lan91,1a9e. l0£hoR0•1er it is Aesessary to refer to 
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stanitery laAg1:1ag0 iA eraar te seA•,ay the FAOaAing et a Fl:llo intorprotiAg tho langyago, tho referoAoo FAust 

2 olaarl•( iAaisato tho pertieA of tho lang1:1ago tt:iat is statutery ana tho portien tt:iat is an aFAplifisatian of the 

3 laAgua90. 

4 (3) ISast:i proposes ana aaeptaa r1:1l0 FA1:1st iAGIYda a sitatien te the spasifis grant of Fl:llomaking 

5 auttlority p1:1rs1:1ant ta whist:i tho r1:1l0 or any part of ttlo r1:1lo is adeptod. In adaition, aast:i proposed and 

6 aaoptod ryle FAYSt insluda a sitation to tt:io sposifis sestien er sootiens in ttla Montana Code ·" nnotatod that 

7 ttle rnle purports to iFAplaFAont. 

8 (4) l!aot:i rule tl=lat is proposes ana aaopted BY an agensy and tl=tat iFApleFAants a polis•( of a 

9 9ov0rnin!l soars or soFAFAission m1:1st inah,ao a oitatioA to ana aosoription of tl=la polis•,r imploFAontod. leash 

1 O agonoy rule iFAplomonting a polis•t ana tl=le polis•r itself FA1:1st 130 sasoa on legal authority ana ott:ierwise 

11 somply •.,yitt:i tt:ia reEJYisitos for valiaity of FYies ostaslish0a sy this shapt0r. 

12 te) To 130 0ffostive, oaol=l syastantivo rule aaoptoa FAYst 130 within tho ssope of a1:1thority sonforrea 

13 and in aosoraanso with stanaaras prossrised sv other pro 1cisions of law. 

14 (€ii 'Nhonover B',' the a*press or iFAplied terFAs of any statute a state agoAsy has aYthority to adopt 

15 ryles to iFApleFAent, interpret, FAako spooifio, or otherwise oarri( out the provisions of tt:io statyte, a wlo 

16 aaoptod is Aot •,ialid or offostivo Ynloss it is: 

17 (al sonsistont and not iA sonflist with tho statYto; ana 

18 (131 roasonaaly nosessary to offostYato tho pyrpos0 of tho statYte. SYl3jest to the previsions of 

19 syl3sostion (8l, roasonaalo nosossity FAYst so demonstrated in tt:io a!J0ns1,''s notiso of proposes ruleFAaking 

20 and in tho written and oral data, 11iaws, soFAFAonts, or testimony SYBFAittoa B',' tho pYl31is or tho a9ensy and 

21 68RSi8BF88 b>~ the ageRS'f. 

22 (7) ,o, r1:1l0 is not valid Ynloss notise of it is ai•;on and it is adeptedL in sYl3stantial sornplianso .,..itl=l 

23 2 4 3Q2 or 2 4 3Q3 anel this sostionL and Ynloss 2 4 3Q€i is GOFABliod witl=l and notiso of adoption of tho 

24 r1:1lo is pYl31ishoel within ii rnoAths of tho pul>lishin9 of notiso of tl=lo proposed rule. If an aFAondod or 

25 sypplemental notiso of oitl=lor proposed or final rYloFAakin!l, or Both, is pualishoel sonsornin!l the same rule, 

26 the ii FAontt:i liFAit mYst Bo aotorminoa with roforonoo to tho latest notiso iA all sasos. 

27 (8) /\A agons1• FAay 1:1so aA aFAoAaoel proposal notiso or tt:io adoption notiso to sorrost elefisionsios 

28 in statoFAonts of roasonasle nosessity, in sitations of authority for rules, ana iA sitations of sostions 

29 iFAploFAontoa BY rules. /1.n agoney ma•,· yso aA aFAonaoel aroaosal notiso, BYt not tho adoation netiso, ta 

30 sorrost aofisionsioe in a stateFAent of reaeenal>le nasossity." 

~
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Section 2. Section 2-4-306, MCA, is amended to read: 

2 "2-4-306. Filing, format, and effective date -- dissemination of emergency rules. ( 11) Each agency 

3 shall file with the secretary of state a copy of each rule adopted by it. 

4 (2) The secretary of state may prescribe a format, style, and arrangement for notices and rules 

5 WR+Gl:\ that are filed pursuant to this chapter and may refuse to accept the filing of any notice or rule that 

6 is not in compliance therewith with this chapter. Me The secretary of state shall keep and maintain a 

7 permanent register of all notices and rules filed, including superseded and repealed rules, which ~ must 

8 be open to public inspection and shall provide copies of any notice or rule upon request of any person. 

9 Unless otherwise provided by statute, the secretary of state may require the payment of the cost of 

10 providing &YGR copies. 

11 (3) In the event that the administrative code committee has conducted a poll of the legislature in 

12 accordance with 2-4-403 or the revenue oversight committee has conducted a poll in accordance with 

13 5-18-109, the results of the poll ~ must be published with the rule. 

14 (4) Each rule shall seoeFRe becomes effective after publication in the register as provided in 

15 2-4-312, except that: 

16 (a) if a later date is required by statute or specified in the rule, the later date si=lall 00 i.§. the effective 

17 date; 

18 (bl subject to applicable constitutional or statutory provisions: 

19 (i) a temporary rule is effective immediately upon filing with the secretary of state or at a stated 

20 date following publication in the register; and 

21 (ii) an emergency rule si=lall 00e0FR0 becomes effective iFRFRediately 1a1pen mini'! witi=l ti=le sesretary 

22 ef state er at a stated date following publication in the register or immediately upon filing with the secretary 

23 of state if the agency finds that this effective date is necessary because of imminent peril to the public 

24 health, safety, or welfare. The agency's finding and a brief statement of reasons therefor shall for the 

25 finding must be filed with the rule. The agency shall, in addition to the required publication in the register, 

26 take appropriate and extraordinary measures to make emergency rules known to every person who may 

2 7 be affected by them. " 

28 -END-
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HOUSE BILL NO. 389 

2 INTRODUCED BY SIMON, ELLIS, GROSFIELD, GRINDE, BAER, BOHLINGER, SLITER, MCCANN, PECK, 

3 OHS, KNOX, BEAUDRY, DEBRUYCKER, HARP, COCCHIARELLA, BOHARSKI 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT i;ii;iovm1~,G FOR GRl!ATeR PUQblC PARTIGli;2ATIO~j IN ,i\GHICY 

6 RUbeMAKl~IG /\NO OTl=teR AGe~ICY ACTIONS; AMliNOl~jG PROHlalONS FOR ~JOTIGE Of 1'\Gle~ICY RULleS 

7 ANO OGTIO~JS; Olefl~Jl~IG TeRMS; GbARlfYl~JG EXISTl~IG PROVISIONS; STRENGTHENING THE 

8 REQUIREMENTS FOR AN EMERGENCY RULE; i;2ROI-IIBITl~JG Tl=IE USe OF AN AOOPTIGN ~JGTIGI! TO CURE 

9 OeflCle~ICleS IM STATeMeNTS OF ReASOMNlbe ~Jl!GeSSITY; AND AMENDING SeCTIONS 2 3 101, 

10 23102, 2 3 103. 2 3 104, 2 3 1oe, 2 3 112, 2 3 114, 2 a 203, 2 a 21a. 2 3 221, 2 4 102, 2 4 ao2, 

11 SECTIONS 2-4-303, 2 4 301i, AND 2-4-306, MCA." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

&eetieA 1, Seotier:i 2 3 101, MCA, is aFRer:ieloel te raael: 15 

16 "2 3 101. begislati'fe iAteAt, The le§islature tir:iels ar:iel eleolares 13ursuar:it te tho FRar:ielate et Artiole 

17 11, sootier:i Q, et the 1 Q72 ~4er:itar:ia oer:istitutier:i that le§islativo §Uielelir:ies sheulel ea estaelishoel to saours 

18 to tho 13001310 et Mer:itar:ia their ser:istitutier:ial ri§ht te eo atferdeel reaser:iaelo e1313ertur:iity ts 13artioi13ate in 

19 the e13oratier:i et §8"8FRFR8Rtal a9er:ioies 13rier te the tir:ial dooisier:i et tho a§onoy ar:id that this part FRust ee 

20 lieorallv oor:istruael te aohiove that pur11eso." 

&eetieA 2. Sootier:i 2 3 102, MCA, is amondea ta roael: 

21 

22 

23 "2 3 102. gefiAitiBAI, As used iR this 13art, the tellewiR§ dofiRitieRO a1313ly: 

24 (1) ",09er:ioy" meaAs ar:i•,· 2 beard, bureau, semmiosier:i, elepartFRer:it, autherity, er eftioor of the 

25 state er leoal §e•,ommor:it autherii!od ey lai.•.- ta make rules, determine oer:itesteel oases, er er:itor i r:ite 

26 G8Fltrnots Ol<60l3tl 

27 (a) tho lo9islaturo ar:ia ar:iv er a brar:ioh, oernmitteo, er efJioor thoroef et tho legislature; 

28 (el tho judioial erar:ishos ar:id ar:iy erar:ioh er a oeFAFAittoo er eUioor thereat et tho judioial erar:ioh; 

29 (o) tho 9evorr:ier, Ol<GOl3t that 8Fl 8§0FlG'( is Fl8t Ol<OFl1j3t ~ bosauso the §8¥0FR8r has 888Fl 

30 desi§Ratea as a FROFReor thereat et the agensv: or 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(dl tho state R'lilitary ostaslishR'loRt aRd a§OFIGios sor=1sorr=1od with oivil dofor=1so ar=1d rooo~rory from 

hostile attask. 

(21 "A§OFIGV aotion" R'l03FIS the whale er a !')art ef, er the eq1,1i,,aler=1t or dor=1ial of, the adol')tieR of 

aR a§or=1oy rule, the issuanoe sf a lieer=1so or order, tho award of a oor=1tract, or tho e~ui¥aler=1t or der=1ial 

thereof aR aaer=1oy deoisioFI that is of sigr=1ifis;mt ir=1terest to tho 131,1slio. 

131 "R1,1lo" moaFIS 3Fl'1' a§eRey f8§bllatiOFI, staRdard, or statOR'lOFlt of §eneral al')13lioasility that 

iR'l13lemoFlts, ir=1ter13rets, or 13rescrises law or 130licy or descrises the OF§aRization, 13rocedures, or 13raetioe 

re~l:liFOR'lOFltS of ar=1v a§eFIS'y', Tho tOFR'l iFIGlbldOS tho aR'lOFldR'lOFlt OF ro13oal of a l')Fior rule Bl:lt does not 

iFISll:ldo: 

(al statements GOF1semiF19 ORiy the iRtemal maF1a§emeF1t of aFI a§eFIG'( aRd FIOt affeetin§ l')ri•;ato 

ri§hts or 13roeodl:lros availasle to tho pl:lslis; or 

(131 soclarator~' rl:lliR§S as to tho apl')lieaeilit~' of aR'f statl:ltory l')ro11isioF1 or of aRy ~ 

(4) "Siar=1ifisar=1t ir=1torest to the pl:lslis" R'leans tho l:lF1dertakir=1a of an aaensy aetion or deeisien that 

ir=1vel;1es a cer=1tro11orsial R'lattor TI-IAT Tl-Ii AGl!~ICY K~IOWS TO Qi GO~ITRO"iRSI "b, a SIG~UFIGA~IT 

fiseal iR'lpast OR a partiGl:llar elass or arol:le of iRdi¥idl:lals 1 or siar=1ifisar=1t sitizer=1 ir=1torest." 

&eetioR 3. SestioR 2 3 103, MCA, is aR'lOFlded to road; 

"2 3 103. Pwlllie paRieipatioR go~•erRor to iR&wra !!!!!ill! gwidaliRa& adopted. ( 11 l!aeh a§onoy 

shall dovolep 13reeosl:lro& for JlBrR'liUiFl!l aRd eFISOl:lrasiR!l tho Jll:lBlie to Jlartisipato iFI a§ons•r doeisiens that 

are of sigr=1ifieant ir=1torost to the 131:lelie. Tho JlFOGoe1:1res shall ass1:1re R'll:lSt OFISl:lFO ase~1,1ate notiee ans assist 

p1,10lie partisil')atioR seforo a fiRal agor=1sy astioFI is takeR that is of sisnifisaRt interest to the 131:11:llis. ~ 

aaor=1ey shall ereaM ar=1d R'laintain aFI iRterestod eorsons list GONT."l~U~IG Tl-Ii SldQcll!GT OR SldBclEGTS l~I 

WI-IIGI-I iOGI-I PiRSO~I O~I Tl-II! blST IS l~ITiRiSTl!C. iaeh BOFSOFI SblBR'littins oral OF writteFI GOR'lments 

to, attOFldiFl!l a hoariFI§ of, or iFI aF11( wa\' GOFltaotiFIEj tho a!JOFIG'y' for aF1 1,r e1:1reoso GOFIGOFFliFI§ aewnsv astiOFIS 

ar=1s doeisions R'lblst so .".OVISl!C OF A~m GIViN AN OPPORT1J~IITY TO Qi elasod OR tho list sy the asone•, 

ar=1s si 11 0F1 Rotiso of eash inter=1dod or eroeosed aaor=1s•r'. astieR aFls oaeh aaer=1ey doeisior=1 rol·~tir=1a te matters 

iFI AS TO whieh tl=1e eorsor=1 has oi<erossos aR interest iFI tho eorsor=1's eor=1taets with tho aaor=1sy REQUESTEC 

~IOTICI!, 

(21 Tho go 11omer shall iRSl:lFO OFISl:lFO that oael=1 eears, suroa1:1, SOR'lR'lissioR, del')artrnor=1t, a1:1thority, 

a§BFIG~', er eUioer ef the state adel')ts soorsir=1ated r1:1les for its programs,~ .. ,hish IhJ! !Jl:lidelir=10s shall !:!l.1i.§.! 
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2 

3 

4 

5 

6 

proviso polioies ans prosos1:1res to faoilitato p1:1slis partioipation in those wo9rams, oonsistont with 

su9sootion ( 11 of this sestion. Those 9uisolines shall m1:1st 99 asoptos as rules ans p1:J8lishos in a manner 

whioh 1b.fil may 80 provisos to a mom90r of tho pu8Iis upon roquost." 

Sestien 4, Sootion 2 d 104, MC/\, is amonsos to roas: 

"2 a 104. Requirements for semplianse with netise pre\•isions. /\n a9enoy shall be oonsidorod ta 

7 ha110 oomplieEl som13liec ,..,ith tho notiso provisions of 2 d 103 if: 

8 ( 1) an en¥ironmental impaot statement is prepares ans Elistri91:1tos as requires 9y tho ~4ontana 

9 en·~ironmontal Polioy ,o,ot, Title 7e, shapter 1; 

10 {2) a prosooElin§ is hols as requires sy the Montana Asministrati>·e Prosesuro .0.st; 

11 12) A PRGCeeDIMG Iii, 1-lebD AS ReQ!JIRl!D 8¥ THe MG~IT.O.N,O, ADMl~llSTRATIVe PRGCeDURe 

12 ACT A~m ~lGTICe Ole Tl-le PRGCeeDIMG IS elTMl!R PGSTeD G~J Tl-II! ST.O,Te l!bl!CTRGNIC BUbbeTIN 

13 BG O.RD GR IS P!JBblSME!D l~J A PRiSS RebeO Se ISSUl!D 8¥ THe AGe~JCY: 

14 {3)Jl:J::@l a J;Jublio hearin§, after appropriate ans asealdate notioe is 9i 11en, is hols pldrsuant to any 

15 other 2 pro¥icion of state law or a looal orsinaRoo or resolution; or 

16 ( 4 )@Ml a Rewspapor of 90neral oiroldlation within tho area to so aftostos 9y a Elosision of 

17 si9RifisaRt iRtorest to the pld8Iis l:1as saFFies a nows story or as¥ortisement A NeWS STORY GR aR 

18 asvertisemeAt 9i¥ing notiso of ossort1:1nity to be hears sonoorniRB the sosisioR suffioieRtly prior to a final 

19 sooision to porR1it p1:1blio 00R1mont OR the R1atter. Tho AM as·,ortisemeRt must be sriRtoEl in at least 

20 1 2 soi Rt tyso a Rd m1:Jst 00R1sly with tho Rotioo roa1:1irements of 2 4 d02( 1 l. If tho nowssasor has a Sunda•, 

21 ositioR, tho aElvertisoR10nt midst so in that ositioR." 

Se~ien 6, Sestion 2 d 1Ge, MCA, is amended to read; 

22 

23 

24 "2 a 106, Supplemental netise by radio or tele¥i&ion. ( 1) Any An offioial of the state or any of ORO 

25 of its politioal 61:Jbdi,1isions who is reqldires b•f law to pldblish an·t a notioo roquiroel B~• law may, wd ic 

26 onooldrages to, s1:1pplomont Eldoh tho pldblioation b\' a rasio or tele,•ision sroassast. nr bn•b, of a s1:Jmmary 

27 of suoh tho ROtioo or 9y both of s1:1oh broassasts .,.,,hen if in his tho offioial's jlds9mont tho pldblis iRtorost 

28 will be 60F¥0S. 

29 { 2) Tho 1A'hon a s1:1mR1ar>f of suoh a Rotiso shall only 88 roael 1Nith no roferonoe to any parse n by 

30 name then ic brnodrnt, a oandidate for politioal offiso R1ay net be roferros to, 
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(31 Se1sh annae1nsomonts shall so made A se1mmary FRay so 13raadoast anly B\' de1ly empla•,rad 

2 porsannol sf tho statian fraFR whish se1sh !b]. 13raadsast oFRanatos. 

3 (4) /\,nnae1nooFF1onts An annoe1no0FAont 13y a politisal se1sdi 11isians 6l:Ai3di~cisisn FAay 13s FA ado anly 

4 by statians a statian site1atod within tho sae1nty sf arigin sf tho legal natiso e1nloss no a broadsast station 

5 OKists doos not OKISt in Se!Gh that 69e1At',', in whish 6360 annoe1nseFF1onts tho annouA60FAOFlt FRO',' bo FA ado 

6 by a statian ar statians situated in □ A\' sae1nty ether than the oae1nty sf arigin sf the legal !¾»ise-c" 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Seetien 6, Seotian 2 3 112, MCA, is aFRondod ta road: 

"a 3 1 la. li11001niens. Tho pro¥isians sf 2 3 103 and 2 3 111 da net a13ply ta: 

( 1) an agonoy dosisien that must 13e made to deal with an omergensy site1atian affosting the pe1blis 

health, welfare, ar safety; 

(2) an a9eno'f desisian that must be made ta FAaintain er 13ratost the interests sf tho ag0ns11, 

insle1ding 13e1t net limited ta tho filing sf ta file a laws1:1it in a sourt sf law er 13eooming ts l3B69FAB a 13arty 

to an aeministrati"B 13roseeding; or 

(3) a desisian inval¥ing na mare than a ministerial ast." 

&eetien 6. Sostion 2 3 114, MCA, is amended to road: 

"2 3 114. linfe,eement. Tho distriot se1:1rts of tho sMto ha¥o j1:1riseistion to sot e1sido ar doolaro 

19 ~ an agons11 dosisien 1:1neer this part 1:1pen 13stitisn FRade within :rn ea'fS ef the !late ef tho eosision of 

20 anv ~ persen whese rights ha't'e been 13rej1:1eised TM.1\T IS lilbl!D WITl-tl~I 30 DAYS AFTeR Tl=le i;:JATe 

21 OF TM!! DliCISIG~J GR \l\'ITMIM 30 DAYS AFTl!R TM!! Dl!CISIGM 81iCOMl!S ?U8blC, WMICl=lel/efl IS 

22 k6TI.B," 

23 

Seetien 8. Sestien 2 3 203, MC o, is amondoe te reae; 24 

25 "a 3 203 Meetings ef pulllie ageneie& and eeFtain ae&eeiatiens of pulllis ageneies ta lie epen te 

26 pulllie e11eeptiens. ( 11 All meetings ef 131:1131is or ge11ornFRontal 13eeios1 soares, b1:1roa1:1s, soFRFAissions, 

27 a@onoios ef tho state, or any 13olitisal s1:1bdi~<isien ef tho state or arganizatiens er agonsie1s s1:11313orted in 

28 y•hele or in part b\1 p1:1blis funes or expenein@ p1:1blio funes m1:1st se epon to tho 131:1blio. 

29 (21 All FROotings ef asseoiations that are 00FR13osee of p1:1blio or go¥ernmontal bodies referred to 

30 in s1:1bsostian I 11 ane that regulate the rights, euties, er pri"ilo9os ef any indi¥ill1:1al m1:1st so e13en to the 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

13) i;lro"iEloEI, ho 1\lovor, tho Tho prasiEling affisor at any a A'looting si.0joot ta si.0sostia11s (1 I and 

Jll. A'la\l sloso the A'IBBting Eli.ring tho tiA'IB !Efil: tl=ia Elissi.ssion relates to a A'lattor of inEli,,iEli.al privao·,- anEI 

thon if anEI only 1f tl=io 13rosiding oHiser ElotorA'linos that tho doA'lanEls of indi 11 iElual 13rIvasy oloarlv axoood 

the A'lorits of 13ul3Iio Elisolosuro. Tho right of inEliviElual 13ri,,ac1r A'l8'f 00 u•ai"Od 0y the inEli•,·iElual atJout .,.,heA'I 

tho Elissussion portainsL anEI, in that a11ant, the A'IOOting A'IUSt tie 0130n. 

I 4 l (al However, 8JE68J3t ~ as 13ro~·iElaEI in su0sostion I4I ltJ), a A'IBBting Fna~· 130 slosoEI to 

Elisouss a stratog·r to 00 follo·~·oEI with ros13ost to litigation when an 013011 Fnooting woulEI have a EletriFnental 

attest on the litigating position of the pu0lis agonsy, 

(0) /I. A'IBotin9 A'la'f not 00 slosaEI to Elissuss strategy to 00 follo.,.oEI in liti!3atian involvin9 tho 

onfarsoA'lont or prosorvation of a sonstitutional ri§ht of the pooplo or in whish tho only 13art1os are putJlis 

00Elios or assosiations Elossri00El in su0sostions 11 l ans 12). 

(ii) Any & GOA'IA'littoo or sutJsoA'IA'littoo appointoEI e~• a pi.elis eoEl'r or an assosiation Elossri0od in 

si.esastion 12) far tho purpose of sonElustin!l eusinoss wl=iisl=i tl=iat is ,..ithin tl=io ji.risEliotion of that agency 

is sul3joot to tho roquiroA'lonts of this sootion." 

Seetien 7, Section 2 3 213, MCA, is aA'lonEloEl to roaEl: 

"2 3 213 lfeiilability. /1.n•r /I. Elosision A'laElo in violation of 2 3 203 A'lay 00 EloolaroEl void ti·,- a 

Elistriot oai.rt havin9 jurisElistian. A suit ta vaiEl any si.oh Elosisian must eo sammonsoEl within 30 Elavs of 

tho Elosision. A~I /1.CTIO~I TO l~lVALIOATi Tl-ti OeCISIO~I MUST 8i COMMe~ICeO WITl-tl~I 30 CAYS 

AHiR Tl-ti [)/I.Ti OF Tl-ti OiCISION OR WITI-IIN 30 CAYS AHiR THe DECISION 8eCOMeS PUISlblC, 

WI-IICI-IP✓ER IS bAT!;R," 

Seetien 8, Sostian 2 3 221, MCA, is amonaoa to roaa: 

"2 3 221. Ceata and attorney foe& ta plaintiff PARTY in oortain aotiona to ente,se sonstitwtional 

Fight to knov.1 , A plaintiff PARTY wha prevails in an astion 0rai.gl=it in Elistrist saurt ta onfarso his tho 

plaintiff's PARTY'S rights unaor Artislo 11, sostion 9, of tho Montana sonstitution ma'; A'li.st ~~oy ee 

a11JarEleEI his oaMs anEI reasonaelo attorne·rs' attorney fees as a A'lattor of oaurso, A provailin9 plaintiff 

PARTY who is not roprosenMEl 0;1 an attorney must eo awaraoa 90% of what tho juago ElotorFninos woula 

eo a roasonaelo attorney foe if tl=io plaintiff PO RT¥ l=iaa eoon roprosontoa BY an auornoy," 
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SeatieR 9. aostian 2 4 102, MCA, is all'londod ta road: 

2 ":2 ~ 10:2 CefiRitieRs. i=ar purposes of this shapter, the fsll0 1,o;in9 Elefinitions ap~:1 1{: 

3 (1 l "Adll'linistrative saao soll'lll'littee" or "soll'lll'littoe" ll'leans tl:lo SOll'lll'littee pro..,ia!la for in Title a, 

5 12) (al "ti 9ens)•" ll'loans an a90ncy, as aefinea in 2 6 102, of tl:10 stats 90 110rnm0nt, except t"1at 

6 t"1o pro-,isions of this sl:laptor so not apply to the followin9: 

7 Ii) t"1o state boars of parsons ans parole, exsept t"1at t"1e boars is subjest to tl:lo reE!uirements of 

8 2 4 106, 2 4 201, 2 4 202, ans 2 4 60e ans its rules ll'lust be puelishea in t"1o /1 Elll'linistrativo Rules of 

9 Montana ARM ans tho Montana Aell'linistrativa i;lo§istor raaistar, 

1 o Iii) t"1o supar-,•ision ans aeFAinistration of a penal institution •1,1it"1 ro0ara to tho institutional 

11 supervision, sustoay, sentrol, earo, er troatFAont of yeuths or prisoners; 

12 liiil tl:10 soars ef ro§onts ans t"1o ~4ontana uni><ersity system; 

13 li,1) tho finansin§, oenstruotien, ans ll'laintenance of puelie "'arks. 

14 (bl /l.00ne\1 sees net inel1o1a0 a scheol aistriet, 1o1nit ef leeal goyernFAent, or an\• other politisal 

15 sueaivision of the state 

16 (6) "Aaone•t aetien" ll'leans tho whole er a eart of, er tho oauivalont or denial of1 tho aEloption of 

17 an aaency rule, tho issuance of a license er eraor, t"1o award sf a centraet, er an aaoncv decision tl:lat is 

1 8 of si9nificant interest to t"1o publie. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(6lJ1l: "ARM" ll'loans the ,oaR'linistrnti..,a Rules of Montana. 

(4lifil "Gontestea case" ll'leans a prosooain9 eofore an a9onsy in •.-.·l:lioh a aotormination of le9al 

rights, d1o1tios, or privilo0os af a party is rofi!Yiroa by la•v to Bo ll'laeo after an opportunity fEF "1oarin9. Tl:10 

terll'I incl1o1aes e1o1t is not restriotea to ratemakin9, prise fo,in9, ans lieensin9. 

(el "lnterastoe person" means a porsan knewn ta tl:10 eomFAittee er to an aaeney to ha•{o '.<VlolO 

I-IAS dell'lonstratea in an•, way TO Tl-II! N;;l!lllCY an interest eoneernina aaenew aetions or ot"1or ageney 

aeFAinistrativo FAattors /I.NC 1-ll\S i;!iiQUl!aTl!C TO QI! flbACiiC Q~I Tl-II! Ai:.ii~ICY'S blST OF INTiiRESHC 

fll!RSONS. 

le)ffi "bisense" incl1o1des tho whole or part of any .fill. a9eney perFAit, eertifieate, approval, 

ro9istration, el:lartor, or etl:lor forrA of permission raq1o1irad by law but aoas not ineh:tae a li1,ense r0E!u1rea 

selaly for revenue p1o1rposos. 

lell:fil "bieensin9" ineluaes any an a90nsy proses& respastin§ t"1e 9rant, aenial, rene,.•al, re•;oeatien, 

- 6 - HB 389 



5 5th Legislature HB0389.03 

suspensien, annulment, withdrawal, limitation, transtor, er amensmont of a lisense. 

2 

3 

4 

5 

17)00 "Party" means a persen names er asmitMs as a party er properly seeking ans entitles as ef 

right te be asmitted as a party, but nething in this chapter may not be construes te pre\•ent an agensy frem 

admitting any person as a party fer limites purpeses 

fQIJJ.2l. "Person" means an indi,.idual, partnership, sorporatien, assesiation, go11ernrnentaI 

6 subefr;1sien, agensy, or publis organization ef any sharaster. 

7 (Qlilll "Register" means the Montana Administrati'w'e Register. 

8 { 1 OlJ.lll. "Rule" means sash ageRsy rogulatioR, staRsars, er statement of goRoral applicability that 

9 implemeRts, iRterprets, or prescribes la,.,, or policy er sesoribos the organization, preoosuros, or practise 

1 O roetuirements of aR ageRsy. The term includes tho amensmont or repeal of a prior rule but sees not inolude: 

11 (al statemoRts oonserniRg GRl·1• tho iRtorRal managoffieRt of an agonsy and not affooting private 

12 rights er presesures available te the publis; 

13 {bl formal epinions ef the attorney general ans seslaratory rulings issues pursuant ta 2 4 601; 

14 Isl rules relating to the use of publis works, fasilities, streets, and highways when the substanso 

15 of the rules is indisatos to tho publis by ffiOaRs of sigRs or sigRals; 

16 {Ell seasonal rules asoptes annually or biennialli; relating to hunting, fishing, ans trapping Y•heR 

17 there is a statutory reetuiroment for the publisation of tho rules ans rules adopted annually or biennially 

18 relating ta the seasonal resreational use of laRss ans watern ownes er sentrolles by the state when the 

19 substaRso of the rules is indisatos to tho publis by ffieaRs of sigRs or sigRals; 

20 {el rules implemeRting the state persennel slassifisatien plan, the state wage ans salary plaR, or 

21 the statewide budgeting and assounting s>fsteffi; 

22 {f) unifarm rules adeptes pursuant ta interstate sempast, e*sept that the rules must be filed in 

23 asserdanse with 2 4 306 and ffiust be published in the Adffiinistrafr,e Rules sf Mentana ARM. 

24 (13) "Signifisant interest to the publis", when uses in referenoe to agenoy aotion, means agenoy 

25 astion that ina<ol><es a oontroversial matter TMAT Tl-le AGl!NCY K~IOWS TO IH! CO~ffROHeRSIAL. a 

26 alGNlf:IC o ~IT fissal imeast on a eartisular olass or greue of insi><isuals, er si9nifioant sitizen interest. 

27 {11 lil:11 "Substanti·,o rules" are either; 

28 {a) legislati\'O rules, whish if adapted in aooordanse with this ohapter and unser 0;11prossly delegated 

29 autherity to promulgate rules to implement a statute have the ferse of la 1A1 and when net so adeptes are 

30 in.,aliel; er 
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(bl aEljeotive or interpretive rules, whish n:1a111 be aEloptoEl in aosorElanse with this sr1apter ans unEler 

2 e>1pross or implies authority to ooaify an interpretation ef a statute. Tho interpretation lasks tho foroo of 

3 law.,.'.'. 

4 

5 SeotioR 10. Sestion :2 4 :iiG:2, MCA, is an:10naoa to reaa: 

6 "3 4 303. Notioe, hoariRg, aml subn:1issioR of •;iews. ( 11 Prior to tho aaoption, an:10ndmont, or 

7 repeal of any a rule, the agonoy sRall give written notise of its intendeEl astion. Tho notIs0 shall n:1ust 1 at 

8 a n:1inin:1un:1 1 insluEle a staton:10nt of either tl=io torFAs or substanso of tho intended astion or a dossription ot 

9 tFIO subjosts and iss1,1os invol•,oEl, tFle ratienalo for tFlo intended aotion, ans tFIO tin:10 wl=ien, plaoo whore, 

1 O and n:1annor in whioh interested persons FAay present their vi0 1Ns thereon on tho intondoEl astion. To 

11 fHeFRete tl=io aublio's full oon:1arohonsion of tho notioo, tho notioe FRust be written in slain and olear inglish 

12 and 1;s0 faFRiliar and understanElable words ans torn:1s. 

13 1:21 (al The notioe shall !!l.!s!fil be filed with tho sooretary ef state for publioatien in tl=io register,. as 

14 pre¥ided in :2 4 :ii121 and FAailod within 3 Ela•fS of publisation te interested persons who hc1¥0 n:1ade tin:1ely 

15 rOE!UBSts to tho agenoy for notioe of its rul0n:1akin9 proooeElings to be inforFRed of ageno>r aotions and te 

16 the effioe of any prefessienal, trade, er inElustrial sooiety er organizatioR or FRomber tl=iereef whisl=i of those 

17 OFltities 0:iat has filed a rBE!U0St with tl=io aElFRinistrati¥0 6090 GOFAFAittoe whBFI suoh FOE!UBSt that has boon 

18 forwarded te tl=le a90noy as pre,1id0d in subseotioR I2)(bl. iaoh agoRG'!'. shall eroato and rr1aiRtain a list of 

19 interested eorsens ANQ Tl-ti SU8JiCT OR SIJ8JiCTS IN WMICM i/l CM PiRSO~I O~I TMl!i blST IS 

20 INTii;JiSTi9. A eerson who subFRits an eral or written ooFAFRent 1 attoRds a hearing, or oontaots an agoRG'f 

21 by any FAeans and for any s1,1rsose in regard to intendes PROPOSiQ aaono11 aotion must be inforn:10d of 

22 tho list b•t tRe agenoy. 

23 (bl The adfllinistrati"e oede GOFRFRittee sl=lall for>•Jars a list of all 0r9anizations er iE!_~ porsens 

24 y•ho l=la¥o subFRittes a F8E!U&st ta be inferFRes ef a9one11 aotions to all a90Roios publishing rul0FRakin9 

25 netioes in tl=le ~4oFltaRa AdFRiRisHati,10 Re9ist0r ARM. The list n:1ust be aFAeRdod by the a90ncy upen ro~uest 

26 et aRy iRterosted persoR reE1uostiF19 te be asses to or deleted tram tl=le list. 

27 Isl The Retise shall FAust be published ans mailed at least 30 days iR as"'aRse sf tho a~onsy's 

28 intended aotieR. If the intenaee astien is of signifisaRt interest to the aublis, tho Rotise must, at a 

29 rniRimum 1 be eublisl=lea as reauiros in 2 3 104 (3). 

30 (31 If aF11f a statute pre1iiiles fer a diHerent FRethed of 11ublisatien differeRt frem that arev1E10d in 
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SUBGostien (2), the affosted a9ensv shall ser::npl•,· with the statute in additien te the requirer::nents ssntained 

2 herein in this seotisn. l-lewe11er, in ne sass r::nay tho nstiso porisd r::nay net BB loss than 30 days er r::nsre 

3 than e r::nenths. 

4 (4} Prier ts tho adsptisn, ar::nemlr::nent, or repeal sf any rule, the a9e.nsy shall afters intorestes 

5 perssns at least 20 days' nstise sf a hoarin§ ans 28 days frsA'l the day sf netioe ts subr::nit data, ','I0','116, 

6 er ar§uA'lents, orally er in writin!j. In the oase sf substanfr·o rules, the netioo ef prepssod rulomaking must 

7 state that appertunity fer eral hearing shall !:filifil be granted if requested b•f either 10% er 213, whiohe•~or 

8 is loss, of tho persons .,.,,ho will BB dirostly affootod by tho prepesad rule, by a go•~ornmental subdi1;isien 

9 or agenoy, by tho adn:iinistrati1;e oodo son:in:iitteo, or By an asseoiation ha11ing not loss than 213 members 

10 ¥.ihe will BB airootly affeotoa. 

11 (6) AR agonsy FR3V oeRtinue a hoaFiRg Sate fer sause. IR the 8issretioA of tho agons',', sontesteB 

12 oaso praoeaures neoa net be follawoa in hearings hela pursuant to this sostion. If a hearing is stherwise 

1 3 re~uireel By sta:tuto, RetRiR9 RereiR iA this sestioA alters that reE1uiremoRt, 

14 le) If an agenG'f fails to puBlish a notioo of aS0Jltion within the tin:ie requires by 2 4 3013(7} and 

15 the a9onsy a9ain prepesos tho saFF10 rule for aaeptien, an:ionan:ient, er FBJl0al, the Jlrepesal must be 

16 oensidered a new preJjesal fer puFJl0GBG of sen:iplianoe with this ohapter. 

17 (7) /1.t tho sen:in:ienoer::nont ef an~'.!!. hearing en tho intonaoa astien, tho person aosignatoel by tho 

18 agonsy te presiae at tho hoarin§ shall1 

19 ~ reaa aleud the "l>letise ef fiunstien ef Aan:iinistrati¥e Gose Gemn:iittoe" appearin§ in tho FB§istor~ 

20 (Ill e11elain tho erin:iary funstien ans eureese ef tho aan:iinistrati¥e soae sen:imittee ans state hew 

21 tRe aelr1=1iRistrati><e sode seR'lFRit:toe FR3't' Be sentaoted; aRd 

22 (of inferFR 1he perooAs at tl=lo RoariRQ ef the grovisiens ef s1c:1l:lseotion (2)(a} aA8 era¥i8e theffl an 

23 eeeertuRi:t>/ te elase their na,;ies eR the list," 

24 

25 Section 1. Section 2-4-303, MCA, is amended to read: 

26 "2-4-303. Emergency or temporary rules. ( 1) If an agency finds that an imminent peril to the public 

27 health, safety, or welfare requires adoption of a rule upon fewer than 30 days' notice and states in writing 

28 its reasons for that finding, it may proceed upon special notice filed with the committee, without prior 

29 notice or hearing or upon any abbreviated notice and hearing that it finds practicable, to adopt an 

30 emergency rule. The rule may be effective for a period not longer than 120 days, after which a new 

, Legislatlvt! 
\~n,lca 
\!!jYlsion 
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1 emergency rule with the same or substantially the same text may not be adopted, but the adoption of an 

2 identical rule under 2-4-302 is not precluded. Because the exercise of emergency rulemaking power 

3 precludes the people's constitutional right to prior notice and participation in the operations of their 

4 government, it constitutes the exercise of extraordinary power requiring extraordinary safeguards against 

5 abuse. An emergency rule may be adopted only in circumstances that truly and cleari!y constitute an 

6 existing imminent peril to the public health, safety, or welfare that cannot be averted or remedied by any 

7 other administrative act. The sufficiency of the reasons for a finding of imminent peril to the public health, 

8 safety, or welfare is subject to iR'lR'l0diato judicial review ueoA eotitieA By BAY eoFG0A. The sufficiency of 

9 the reasons justifying a finding of imminent peril and the necessity for emergency rulernaking must be 

10 compelling and, as written in the rule adoption notice, must stand on their own merits for purposes of 

11 judicial review. The dissemination of emergency rules required by 2-4-306 must be strictly observed and 

12 liberally accomplished. 

1 3 (2) A statute enacted or amended to be effective prior to October 1 of the year of enactment or 

14 amendment may be implemented by a temporary administrative rule, adopted before October 1 of that year, 

15 upon any abbreviated notice or hearing that the agency finds practicable, but the rule may not be filed with 

16 the secretary of state until at least 30 days have passed since publication of the notice of proposal to adopt 

17 the rule. The temporary rule is effective until October 1 of the year of adoption. The adoption of an identical 

18 rule under 2-4-302 is not precluded during the period that the temporary rule is effective." 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SaatioA 13 ieetieR 2 4 ~Qi, MCA, is aFAeAdoS to reaeh 

"2 4 306. Reqwiaites fer ·1alillit•1 awtl'lerity aAII stateR1ent of reaseno (1) Tl=io agoAG'f ol=iall h!!:!:Y 

60R6id0F full•( ','.«FiU0A aAd 0Fal GUBR'liG&i0AG FOGJlOGtiAg tl=io JlF0Jl0G0EI FUIO. YJlOR aeloiiti0A of a FUI0, BR ag0AG',' 

shall issue a soRsioo CQIIICISI! stateR'loAt of tl=io JlFiA0iJial FeaooRs foF aAEI agaiAst its adoiitioA, 

GOR'lBF8R8ASiYoly iRGOFJlOFatiAg iR tl=io statOR'lBAt tl=ie F8BGORG foF 0YOFFUiiAg tho GOA&ieloFationo UFgod B!lBiRSt 

its aeloJjtiOA, If GUBGMRtial diff0FOR60S 0HiGt B0h..,OOR tl=io FUI0 as JlF0Jl0S0EI aAEI as aE101Hod BREI tho 

diU0F0AS06 haY0 AOt BOOR ElooGFiBoel 8F oat foFtR iR the ad0Jjt0EI Fulo ao tl=iat Fulo is JlFiRtoEI iR tl=io IIA0RtaRa 

ASR'linistrative Register register, tl=le ejiHoronoes FAust Be dessri9o~ in the statoFRont ef reasons for and 

against ageRG',' astiOR. \J\lhoR WFittOR or oral &lel9R'li&&iORG have AOt 988R F8G8i\<8EI, BR agency R'l0',' OR'lit the 

state1=11ent ef reasens, 

12) liit1:i1los FRay net 1c1nnesessarilV FOf:leat statutor,; language lA<henever it is Rooessary te refer to 
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statutory laA!Juage iA orelor to senvoy tho n=ioaAing of a rule iAtoq,roting tho language, tho reforeneo n:1ust 

2 eloarly inelieato tho 13ortion of the laAgUB!JB that is statutory anel the 13ortion that is aA an:113lifieation of the 

3 lan9ua!J0. 

4 (3) eaeh pro13000el anel aE1013tod rule n=iust include a citatien to tho speeific 91ant of rul0R1akin9 

5 authorit~' 13ursuaAt te which tho rule or an•t part of the rulo is aE1013ted. In aeldition, each 13r013000d and 

6 adapted rule n=iust incluele a citation to tho 0130eifie ooetien er soetions in the Montana Gods /\nnotatod that 

7 tho rule pur13orts to in=iplen=iont. 

8 (41 eaeh rule that is pro13oseel and aelo13tod ey an a9enev and that iR1pl0n:1onts a 130licy of a 

9 90>«ornin9 eoarel er son=in=iission n=iust insluele a sitation to and description ef tho 13olis~1 in:113lon:1entod. each 

10 agoAsy rule iR1plemonting a 13olisy and the policy itself n=iust se eased on lo9al authority anel ethorw100 

11 con=iply with the reeiuioitoo for valielity of rules ostasliohoel ey this chapter. 

12 (el To 130 offosti110, each suestaAtive rule aelopteel n=iust 130 within the ssepo of authority conterrsd 

13 aAd in asserelance with standanls proscrieod sy other provisiens of law. 

14 {el Whonovor ey tho ox13ress or implied terms ef any statute a state B!JOAG',' has authority to aE1013t 

15 rules to in=iplan=iont, interpret, n=iako spoeifie, or othon.,iso carry out tho 13ro>«isions of tho statute, a rule 

16 ado13ted is not •1alid or effective unless it is; 

1 7 (al sonsistent aAel Aet in sonflist with tho statute; anel 

18 (s) roasenaely necessary te effectuate the 13ur13osa ef tl:lo statute. Suejoet to tho provisisAs of 

19 suessetion (8), roaoonaelo naeossit•t n=iust eo doFfloAstratod in tho a!loney's notiee of pro13osoel ruloFflaking 

20 aAB in tho writtoA aAd oral data, >«iews, GOFflFflonts, or testimony subFflittod ey tho puslie or tho a9oncy anel 

21 sonsideroel by tl:le agensy. 

22 (71 A rule is not valia unless notice af it is aiven and it is aaoptedL in suestantial eon=ipliaAco with 

23 2 4 302 er 2 4 303 aAe tl:lis seetion1 aAB uAloss 2 4 306 is con=ialieB with aAd notiso of aeloptioA of tho 

24 rule is f'IUBlishea witl:lin ll ffiOAths af tho publishiAg of notice of tho pro13osoa rule, If aA affioAeod er 

25 su13ploffiontal Aotico af either proposoB er fiAal rulon:1akin9, or seth, is puelishoa eeneorning tho san=io rule, 

26 tho ll ffiOAth liffiit FAY&t lao BetorFAineel witl:l roforonca ta tho latest notice iA all eases. 

27 (8) /\n a!iJoAcy n=iay 1,100 aA an:10ABOB preposal notice er tl:lo aaoi;itieA ABtico to correct elofieioAcios 

28 in staton=ionts sf raasonalalo naeossity, ir1 0itatier1s sf aYthority fer rules, ar1el in sitatioAs ef sos,ions 

29 in:1f'llan:10Atee lay r1,1los. An agor10•t n:1ay use ar1 an:1ondod aroaesal notice, bYt not tho aeeation notise, to 

30 serrest Botisionsios in a statoFRont of FoasonaBlo nosossit1(." 
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Section 2. Section 2-4-306, MCA, is amended to read: 

2 "2-4-306. Filing, format, and effective date•· dissemination of emergency rules. ,: 1) Each agency 

3 shall file with the secretary of state a copy of each rule adopted by it. 

4 12) The secretary of state may prescribe a format, style, and arrangement for notices and rules 

5 wfliGl:I that are filed pursuant to this chapter and may refuse to accept the filing of any notice or rule that 

6 is not in compliance therewith with this chapter. M6 The secretary of state shall keep and maintain a 

7 permanent register of all notices and rules filed, including superseded and repealed rules, which &fla+I must 

8 be open to public inspection and shall provide copies of any notice or rule upon request of any person. 

9 Unless otherwise provided by statute, the secretary of state may require the payment of the cost of 

10 providing &l;Gfl copies. 

11 (3) In the event that the administrative code committee has conducted a poll of t1'1e legislature in 

12 accordance with 2-4-403 or the revenue oversight committee has conducted a poll in accordance with 

13 5-18-109, the results of the poll &fla+I must be published with the rule. 

14 (4) Each rule shall 13eseFRe becomes effective after publication in the register as provided in 

15 2-4-312, except that: 

16 (al if a later date is required by statute or specified in the rule, the later date shall 13e1 l§_ the effective 

17 date; 

18 lb) subject to applicable constitutional or statutory provisions: 

19 (i) a temporary rule is effective immediately upon filing with the secretary of state or at a stated 

20 date following publication in the register; and 

21 (ii) an emergency -rule si=lall eeseFRe becomes effective iFRFReeiatelv lel~en filin§ •,cith the sesretary 

22 ef state er at a stated date following publication in the register or immediately upon filing with the secretary 

23 of state if the agency finds that this effective date is necessary because of imminent peril to the public 

24 health, safety, or welfare. The agency's finding and a brief statement of reasons ~fer shall for the 

25 finding must be filed with the rule. The agency shall, in addition to the required publication in the register, 

26 take appropriate and extraordinary measures to make emergency rules known to every pI~rson who may 

27 be affected by them." 

28 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0389, reference bill, as amended 

DESCRIPTION OF PROPOSED LEGISLA.TION: An act strengthening the requirements for an emergency 
rule. 

ASSUMPTIONS: 
1. Current state law sets requirements for emergency rulemaking. 
2. Emergency rulemaking occurs relatively infrequently. 
3. The bill, as amended, will have minimal or no fiscal impact to state agencies. 

FISCAL IMPACT: 
The bill will have minimal or no fiscal impact to state agencies. 

A.3. 9/ 
DIRECTOR DATE 

Office of Budget and Program Planning 
Fiscal Note for HB0389, reference bill, 
as amended H-5 '3'8'4-~ 3 



FREE CONFERENCE COMMITTEE 
on House Bill 389 

Report No. 1, April 16, 1997 

Mr. Speaker and Mr. President: 

Page 1 of 7 

We, your Free Conference Committee met and considered House Bill 389 (reference copy -­
salmon) and recommend that House Bill 389 be amended as follows: 

1. Title, line 7. 
Following: "PROVISIONS, 11 

Insert: "PROVIDING FOR GREATER PUBLIC PARTICIPATION IN AGENCY' 
RULEMAKING; AMENDING PROVISIONS FOR NOTICE OF AGENCY RULES; 
DEFINING TERMS;" 

2. Title, line 9. 
Following: "NECESSITY, " 
Insert: "PROHIBITING THE USE OF AN ADOPTION NOTICE TO CURE 

DEFICIENCIES IN STATEMENTS OF REASONABLE NECESSITY;" 

3. Title, line 11. 
Following: ''SECTIONS'' 
Insert: "2-4-102, 2-4-302," 
Following: "2 4 305," 
Insert: '' 2-4-305,'' 

4. Page 9. 
Following: line 23 
Insert: "Section 1. Section 2-4-102, MCA, is amended to read: 

"2-4-102. Definitions. For purposes of this chapter, the 
following definitions apply: 

(1) "Administrative code committee" or "committee" means 
the committee provided for in Title 5, chapter 14. 

(2) (a) "Agency" means an agency, as defined in 2-3-102, 
of the state government, except that the provisions of this 
chapter do not apply to the following: 

(i) the state board of pardons and parole, except that the 
board is subject to the requirements of 2-4-103, 2-4-201, 2-4-
202, and 2-4-306 and its rules must be published in the 
AdmiRistrative Rules of Hontana ARM and the HontaRa 
.'',dmiRistrative Register register; 
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Fc.cfl~ \ 

AC HB 389-1 

REJECT 811637CC.Hgd 

~ ~v, 



April 16, 1997 
Page 2 of 7 

(ii) the supervision and administration of a penal 
institution with regard to the institutional supervision, 
custody, control, care, or treatment of youths or prisoners; 

(iii) the board of regents and the Montana university 
system; 

(iv) 
works. 

the financing, construction, and maintenance of public 

(b) Agency does not include a school district, unit of 
local government, or any other political subdivision of the 
state. 

(3) ''ARM" means the Administrative Rules of Montana. 
( 4) "Contested case" means a proceeding before an agency in 

which a determination of legal rights, duties, or privileges of a 
party is required by law to be made after an opportunity for 
hearing. The term includes but is not restricted to ratemaking, 
price fixing, and licensing. 

(5) "Interested person" means a person who has expressed to 
the agency an interest concerning agency actions under this 
chapter and has requested to be placed on the agency's list of 
interested persons as to matters of which the persons desires to 
be given notice. The term does not extend to contested cases. 

+s+lil "License" includes the whole or part of -aey .an 
agency permit, certificate, approval, registration, charter, or 
other form of permission required by law but does not include a 
license required solely for revenue purposes. 

+G+l.11 "Licensing" includes -aey an agency process 
respecting the grant, denial, renewal, revocation, suspension, 
annulment, withdrawal, limitation, transfer, or amendment of a 
license. 

--f-'7+-ill. "Party" means a person named or admitted as a party 
or properly seeking and entitled as of right to be admitted as a 
party, but nothing in this chapter may not be construed to 
prevent an agency from admitting any person as a party for 
limited purposes. 

+&}-ill_ "Person" means an individual, partnership, 
corporation, association, governmental subdivision, agency, or 
public organization of any character. 

-f-9+-J.1.Ql. "Register" means the Montana Administrative 
Register. 

--f-±--El+J.1.1.l "Rule" means each agency regulation, standard, or 
statement of general applicability that implements, interprets, 
or prescribes law or policy or describes the organization, 
procedures, or practice requirements of an agency. The term 
includes the amendment or repeal of a prior rule but does not 
include: 

(a) 
an agency 
available 

statements concerning only the internal management 
and not affecting private rights or procedures 
to the public; 

of 
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(b) formal opinions of the attorney general and declaratory 
rulings issued pursuant to 2-4-501; 

(c) rules relating to the use of public works, facilities, 
streets, and highways when the substance of the rules is 
indicated to the public by means of signs or signals; 

(d) seasonal rules adopted annually or biennially relating 
to hunting, fishing, and trapping when there is a statutory 
requirement for the publication of the rules and rules adopted 
annually or biennially relating to the seasonal recreational use 
of lands and waters owned or controlled by the state when the 
substance of the rules is indicated to the public by means of 
signs or signals; 

(e) rules implementing the state personnel classification 
plan, the state wage and salary plan, or the statewide budgeting 
and accounting system; 

(f) uniform rules adopted pursuant to interstate compact, 
except that the rules must be filed in accordance with 2-4-306 
and must be published in the Administrative Rules of Montana ARM. 

(12) ''Significant interest to the public" means agency 
actions under this chapter regarding matters that the agency 
knows to be of widespread citizen interest. These matters 
include issues involving a substantial fiscal impact to or 
controversy involving a particular class or group of individuals. 
The term does not extend to contested cases. 

--H=±+-llil. "Substantive rules" are either: 
(a) legislative rules, which if adopted in accordance with 

this chapter and under expressly delegated authority to 
promulgate rules to implement a statute have the force of law and 
when not so adopted are invalid; or 

(b) adjective or interpretive rules, which may be adopted 
in accordance with this chapter and under express or implied 
authority to codify an interpretation of a statute. The 
interpretation lacks the force of law." 

Section 2. Section 2-4-302, MCA, is amended to read: 
"2-4-302. Notice, hearing, and submission of views. (1) 

Prior to the adoption, amendment, or repeal of any rule, the 
agency shall give written notice of its intended action. The 
notice shall must include a statement of either the terms or 
substance of the intended action or a description of the subjects 
and issues involved, the rationale for the intended action, and 
the time when, place where, and manner in which interested 
persons may present their views thereon on the intended action. 
The rationale must be written in plain, easily understood 
language. 

(2) (a) The notice shall must be filed with the secretary 
of state for publication in the register as provided in 2-4-312 
and mailed within 3 days of publication to interested persons 
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who have made timely requests to the agency fer aetice to be 
informed of its rulemaking proceedings and to the office of any 
professional, trade, or industrial ·society or organization or 
member thereof which of those entities that has filed a request 
with the administrative code committee whea such request that has 
been forwarded to the agency as provided in subsection (2) (bl. 
Each agency shall create and maintajn a list of interested 
persons and the subject or subjects in which each person on the 
list is interested. A person who submits a written comment or 
attends a hearing in regard to proposed agency action under this 
part must be informed of the list by the agency. An agency 
complies with this subsection if it includes in the notice an 
advisement explaining how persons may be placed on the list of 
interested persons and if it complies with subsection (7). 

(b) The administrative code committee shall forward a list 
of all organizations or persons who have submitted a request to 
be informed of agency actions to all agencies publishing 
rulemaking notices in the Heataaa Admiaistrative Register ARM. 
The list must be amended by the agency upon request of any person 
requesting to be added to or deleted from the list. 

(c) The notice shall must be published and mailed at least 
30 days in advance of the agency's intended action. In addition 
to publishing and mailing the notice under subsection (2) (al of 
this section, the agency shall post the notice of the state 
electronic bulletin board or other electronic communications 
system available to the public. 

(3) If ftftY £ statute provides for a differeat method of 
publication different from that provided in subsection (2), the 
affected agency shall comply with the statute in addition to the 
requirements contained hereia in this section. However, in ae 
case may the notice period may not be less than 30 days or more 
than 6 months. 

(4) Prior to the adoption, amendment, or repeal of any 
rule, the agency shall afford interest~d persons at least 20 
days' notice of a hearing and 28 days from the day of notice to 
submit data, views, or arguments, orally or in writing. In the 
case of substantive rules, the notice of proposed rulemaking must 
state that opportunity for oral hearing shall must be granted if 
requested by either 10% or 25, whichever is less, of the persons 
who will be directly affected by the proposed rule, by a 
governmental subdivision or agency, by the administrative code 
committee, or by an association having not less than 25 members 
who will be directly affected. If the proposed rulemaking 
involves matters of significant interest to the public, the 
agency shall schedule an oral hearing. 

(5) An agency may continue a hearing date for cause. In the 
discretion of the agency, contested case procedures need not be 
followed in hearings held pursuant to this section. If a hearing 
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is otherwise required by statute, nothing herein in this section 
alters that requirement. 

(6) If an agency fails to publish a notice of adoption 
within the time required by 2-4-305(7) and the agency again 
proposes the same rule for adoption, amendment, or repeal, the 
proposal must be considered a new proposal for purposes of 
compliance with this chapter. 

(7) At the commencement 0f any hearing on the intended 
action, the person designated by the agency to preside at the 
hearing shall_;_ 

· kl read aloud the "Notice of Function of Administrative 
Code Committee'' appearing in the register; and 

(b) inform the persons at the hearing of the provisions of 
subsection (2) (a) and provide them an opportunity to place their 
names on the list."" 
Renumber: subsequent sections 

5. Page 10, line 8. 
Following: "person" 
Insert: "upon petition by any person. The matter must be set for 

hearing at the earliest possible time and takes precedence 
over all other matters except older matters of the same 
character" 

6. Page 11. 
Following: line 30 
Insert: "Section 4. Section 2-4-305, MCA, is amended to read: 

"2-4-305. Requisites for validity -- authority and 
statement of reasons. (1) The agency shall fully consider fully 
written and oral submissions respecting the proposed rule. Upon 
adoption of a rule, an agency shall issue a concise statement of 
the principal reasons for and against its adoption, incorporating 
in the statement the reasons for overruling the considerations 
urged against its adoption. If substantial differences exist 
between the rule as proposed and as adopted and the differences 
have not been described or set forth in the adopted rule as that 
rule is printed in the Montana Adfflinistrative Register register, 
the differences must be described in the statement of reasons for 
and against agency action. When written or oral submissions have 
not been received, an agency may omit the statement of reasons. 

(2) Rules may not unnecessarily repeat statutory language. 
Whenever it is necessary to refer to statutory language in order 
to convey the meaning of a rule interpreting the language, the 
reference must clearly indicate the portion of the language that 
is statutory and the portion that is an amplification of the 
language. 

(3) Each proposed and adopted rule must include a citation 
to the specific grant of rulemaking authority pursuant to which 
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the rule or any part of the rule is adopted. In addition, each 
proposed and adopted rule must include a citation to the specific 
section or sections in the Montana Code Annotated that the rule 
purports to implement. 

(4) Each rule that is proposed and adopted by an agency and 
that implements a policy of a governing board or commission must 
include a citation to and description of the policy implemented. 
Each agency rule implementing a policy and the policy itself must 
be based on legal authority and otherwise comply with the 
requisites for validity of rules established by this chapter. 

(5) To be effective, each substantive rule adopted must be 
within the scope of authority conferred and in accordance with 
standards prescribed by other provisions of law. 

(6) Whenever by the express or implied terms of any statute 
a state agency has authority to adopt rules to implement, 
interpret, make specific, or otherwise carry out the provisions 
of the statute, a rule adopted is not valid or effective unless 
it is: 

{a) consistent and not in conflict with the statute; and 
(b) reasonably necessary to effectuate the purpose of the 

statute. Subject to the provisions of subsection (8), reasonable 
necessity must be demonstrated in the agency's notice of proposed 
rulemaking and in the written and oral data, views, comments, or 
testimony submitted by the public or the agency and considered by 
the agency. 

(7) A rule is not valid unless notice of it is given and it 
is adopted in substantial compliance with 2-4-302L er 2-4-303_,__Q__£ 
2-4-306 and this section and unless notice of adoption of the 
rule is published within 6 months of the publishing of notice of 
the proposed rule. If an amended or supplemental notice of either 
proposed or final rulemaking, or both, is published concerning 
the same rule, the 6-month limit must be determined with 
reference to the latest notice in all cases. 

(8) An agency may use an amended proposal notice or the 
adoption notice to correct deficiencies in statemefits ef 
reasonable necessity, in citations of authority for rules, and in 
citations of sections implemented by rules. An agency may use an 
amended proposal notice, but, except for clerical corrections, 
may not use the adoption notice to correct deficiencies in a 
statement of reasonable necessity."" 

Renumber: subsequent section 
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For the House: 

s~nat 

Repre entative Brainard Senator Grosfield 

~,,/aflr½-1 
epresentative Galvin 
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HOUSE BILL NO. 389 

2 INTRODUCED BY SIMON, ELLIS, GROSFIELD, GRINDE, BAER, BOHLINGER, SLITER, MCCANN, PECK, 

3 OHS, KNOX, BEAUDRY, DEBRUYCKER, HARP, COCCHIARELLA, BOHARSKI 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT PROHIOIMG FOR GFUi,O,Tl!R PUBblC PARTICIPATIO~l l~J AGE~JCY 

6 RblbEMAKl~JG MJD OTI-IER .<\GENCYACTIO~!S · /1.ME~JDl~JG PROVISIO~IS FOR ~lOTICE OF ,O,GE~JCY RUbES 

7 A~JD ACTIONS; OEFINING TERMS; GbARIFYING EXISTl~IG PROVISIONS; PROVIDING FOR GREATER 

8 PUBLIC PARTICIPATION IN AGENCY RULEMAKING; AMENDING PROVISIONS FOR NOTICE OF AGENCY 

9 RULES; DEFINING TERMS; STRENGTHENING THE REQUIREMENTS FOR AN EMERGENCY RULE; 

10 PPl01-1I9ITl~IG Tl-IE USE OF A~I /IOOPTIO~I NOTICE TO CblRE OEFIGIHICIES 1~1 STATEMHITS OF 

11 REASONABbE NECESSITY; PROHIBITING THE USE OF AN ADOPTION NOTICE TO CURE DEFICIENCIES 

12 IN STATEMENTS OF REASONABLE NECESSITY; AND AMENDING SeCTIONS 2 3 1 G1, 2 3 1 G2, 2 3 1 G3, 

13 2 3 1G4, 2 3 1Gli, 2 3 112, 2 3 114, 2 3 2G3, 2 3 213, 2 3 221, 2 4 1G2, 2 4 3G2, SECTIONS 2-4-102, 

14 2-4-302, 2-4-303, 2 4 3Qli,, 2-4-305, AND 2-4-306, MCA." 

15 

16 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

17 

18 SostioR 1. Sestion 2 3 1G1, MCA, is afflenaea to Feaa: 

19 "2 3 101. Logislati¥o iRtoRt, The legislatuFO finds and doslares pursuant ta tl:lo fflandato ef Artisle 

20 11, sestieR 8, ef the 1972 Mentana senstitutien that legislatiYe B"'iaelinos she"'la 130 ostal3Iishoa to sosure 

21 to tl=le people of Montana tl=loir sonstit"'tional rifJl=lt to 130 afforaoa roasenal3Io epperwnity to partisipato in 

22 tl=la eporatien ef ge>«ernfflontal agonsies prier ta tl=ie final aosisien ef tl=io agons•r anEI tl=iat this 0art FAust 13a 

23 lil3erally sonstrueEl to asl=iieve tl=iat p1irpose." 

24 

25 SeotioR 2. Sestion 2 3 1G2, MCA, is afflenaod to reaEl: 

26 "2 3 102. CefiRitioRs. As "'sod in tl=iis part, the following definitions appl•f: 

27 (1) "/1.flonsy" ffleans any Q 13oara, 131,lFOa"', sofflfflission, departfflent, a"'tl=lority, OF offisoF of the 

28 state or losal fJO't'OFAfflont a"'tl=lorii!oEl 13y la•A' to fflake rules, aetorfflino sontestod sasos, or enter into . 
29' sentrasts o*sopt: 

30 (a) tl=lo lofjislat"'Fe ana any OF a 13ransl=1, seFAfflittoo, or offisor tl=loroof of tl=lo lo9islat"'Fo; 

~

.eglsl!'tlve 
Services 

Division -~ 
- 1 - HB 389 

REFERENCE BILL: INCLUDES FREE 
CONFERENCE COMMITTEE REPORT 
DATED '1-j(o.c\1 



55th Legislature HB0389.04 

1 (13) tho juElioial BFanohes anEl an\1 BFanoh OF a oommittoo OF offioor thereof of tho judisial branoh; 

2 (o) tho go¥ornor, oxoopt that an agonsy is not exempt ~ booauso tho go11urnor has boon 

3 ElosignatoEl as a member thoroof of tho a9onoy; or 

4 (Ell tho state militar,1 establishment anEl agonoios oonoornoEl with si·,il Elofonso anEl rosovor>,' from 

5 hostile attaok. 

6 (2) "/\gons•1 aotion" moans tho whole or a part of. or tho oauivalant or Elonial of, tho aEloption of 

7 an agono•t rule, tho issuanoa of a lisanso or orElar, the awarEl of a oentraot, er tho BElUi•,alant or Elonial 

8 thoraef an a9enov Eleoisien that is ef si9nifioant intoFost to tho sublio. 

9 (3) "RYie" moans an',' agonoy regulation, stanElarEl, or statement of general applisability that 

1 O implements, interprets, or prosoribos law or polis\' or Elosoribes tho organilatien, pFeoeEluros, or praotioo 

11 roEluiromonts of any agons•,1 • Tho torm insluElos tho amonElment OF Fopoal of a prior FUIEt eut Eloos not 

12 insluElo; 

13 (a) oMtomonts oonoorning onl•t tho internal management of an agonsy anEl not affostin§ pri>•ato 

14 rights or proooEluros a•,ailaelo to tho puelis; or 

15 (el EleolaFatOF',' rulings as to the applisabilit•,' of any statutoF\' pFo¥isien OF of any r~ 

16 (4) "Si9nifisant internst to the eublio" means the unEleFtaking of an agenov aotion E1F Elaoision that 

17 in¥olvas a oontroversial matter TM/1.T TMe AGeNCY K~IOWS TO Qi CO~ITRO\liRSIAb, a SIG~llF'ICMIT 

18 fissal imeaot on a eartisular slass oF grnue of inEliviEluals, or signifisant oitilen interest." 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Seetion 3. Seotion 2 3 103, MCI\, is arnonEleel to roael; 

"2 3 1Q3, flublio partioipation governor to insure fil!!fil! guidelines adopted. 11) eaoh agons~< 

shall Ele11elop prnooeluros for permittin§ anEl onoouraging the puelio to partioipate in agonoy Elooisions that 

are of si§nifisant interest te the pulllio. The proooElures shall assure must ensure ode Eluate ne1tiso and assist 

puelio partisipation before a final ageno•1 aotion is taken that is of si§nifioant interest to the puelio. eaoh 

agansy shall oreato and n:iaintain an intoresteEl eornons list CONT/\INl~IG TMe SUQJiCT OR SIJBJiCTS l~J 

1"11-!ICl=I eACl=I Pli!RSON 0~1 Tl=li UST IS IMTiRiSTl!D, eaoh eernon subrniUin9 oral or written oemments 

te, attendin§ a hearing of, or in any wa'I' oontaoting tl=lo agonov for any eureose oonoerning agonsv astions 

and dooisions must so /\DVISiD OF /1.~ID GIVeN /\N OPPORTIJMITV TO Be elaoeEl on the list ev tl=lo aaenoy 

and 9iven notioo of oash intended or eroeosod agono'I' astion and eash aaonov dooision rolatin9 to matteFs 

in AS TO whioh the eerson has e11eFessod an interest in tho eerson's oentasts witl=I the a9onoy ReGIJl!STeQ 

I legisl!Jlive 
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\_!!jvision 
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NOTICE!. 

2 

3 

4 

5 

6 

7 

8 

9 

(2) Tl:10 governor shall insure~ that oach boarEI, bureau, coFRFRission, E1e13artFRont, authorit~«, 

agonc•;, or officer of the state aE1013ts GoordinateEI r1,Jles for its 13rograFRs,~ •,o,•hish I.h.!! gi,Jidolines shall !l:!!!.fil 

proYiEle pelicies anEI 13reo0Elmos to facilitate f3i,JBlic 13artici13ation in theso 13rograFRs, consistent ,.,,ith 

61,JBsostien ( 1) of this section. Those €j1,JiElelines shall FR1,Jst Bo ado13tod as Fi,Jles and 13uBlishoEI in a FR an nor 

which !:!:@! FR a~· BO 13ro1,iE10EI to a FROFRBer of the f3UBlic l,Jf3Bn FB(!Uest." 

Seetien 4, Sostion 2 3 104, MC/\, is aFAonEloa to reaa: 

"2 3 104 Requirements tor oernplianse with notise pro•,<isions, .'\n agency shall be sensiElorod to 

1 O ha 110 corn13li0a comalios v 1ith tho notioo 13rovisions of 2 3 103 if: 

11 ( 1) an en .. ironmontal iFA13act statement is 13re13ared ana aistriButoa as reEjuirea By tho Montana 

12 environmental ?olisy Ast, Title 71i, oha13t0r 1; 

13 (2) a 13rocoeain€J is hole as reEjuiroa BY the Montana Administrati11e ?rosoEluro Ast; 

14 (2) A PROCeeOING IS ~ebO AS Ri!QUIReO QY Hie MO~JT'\NA ADMl~IISTRATll(i; PROCeDURe 

15 ACT A~IO ~IOTICe OF' THE ?ROCeECl~IG IS elTl=II.R ?OSTeC ON Tl=le STATE: ebECTRO~IIC BUbbETIN 

16 BOARD OR IS ?UBUSl=leO l~I A PRESS RELi.ASE ISSUeD QY Tl=IE AGENCY; 

1 7 (3)~ a f3\,JBlic hearing, aHer a1313ro13riato and aeeauate netise is given, is held Jlursuant ts an~· 

18 other ~ wo11ision et state law er a lesal erdinanse or reselutien; er 

19 (4 )ffil1± a newspaper et €Jenoral circ1,1latien within tho area to BB aHostea B'J' a aecision of 

20 significant interest to the 131,1blis has sarriod a nows story er advertisement A ~IEWS STORY OR an 

21 ae•,ortisomont gi•1ing notioe of eaaortuni\y to BB heard concorning the docisien suHioiently Jlrier tea final 

22 dooision te 13erFRit f3UBlic ceFRment en tho matter. The ,l\~I ad,.erticemem must BB arinted in at least 

23 12 aeint tyae ana must cemaly with the netice rog1,1irom0nts sf 2 4 302( 1 l. If the newsaaaer has a Sunday 

24 editien, the aavortisoment must BB in tt:1at editien." 

25 

26 Seotien 6, Sestion 2 3 1 Oli, MCA, is amended te reaa; 

27 "2 3 106, Supplemental notioe IP; radie er tele,.,ision. ( 1) l\n1f An eUisial ef the state er any of ene 

28 of its 13olitisal suBelHsiens whe is requiroel BV law to iiublish any a netiso required B1f law FRay, anel is 

29 onseuragea to, suii13lornont sush the JlUBlieation BV a radie er television sreaeloast, er Beth, of a sumi:naPf 

30 ef sush the netiee or BY seth ef such sroaasasts when if in his the effieial's j1,1elgmont the 131c1Blis interest 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

will so sorvoEl. 

(2) Tl:lo '.6Jl:lon a s1,1mmary of sldsFl a notiso sl:lall onl\' so roae witl:l no roforonso to any f!Orson sv 

name than ir broorlnnr•, a sanEliElato for f!Olitisal oUiso may not so roforroEl to. 

(3) S1,1sh anno1,1nsomonts sl:lall be maEle A s1,1mmary may so sroaElsast onl'f av El1,1ly omfllovoEl 

f!Orsonnel of tl:lo station from wl:lisl:l sldsFl ill!! sroaElsast emanates. 

(4) 1\nno1,1nsoments An anno1,1nsoment B'( a f!Olitisal s1,1sEli¥isions s1,1sEli11ision n:iay so n:iaElo only 

by stations a station sit1,1at0El witl:lin tho 001,1nty of ori§in of tho lo§al notiso 1,1nloss no a sroaElsast station 

exists Eloes not exist in SldSFl that so1,1nty, in whish saso anno1,1nsen:ients tho anno1,1nsen:10nt. n:ia'( so n:iaElo 

sy a station or stations sit1,1at0El in any so1,1nty otl:ler tl:lan tl:le 001,1nty ef ori9in ef tl:lo 10901 notiso." 

SeetioR i, Sostion 2 3 112, MCA, is an:ioneoe to roaEl; 

"2 3 112, E11soptione. TFle fjrovisions of 2 3 103 anEl 2 3 111 Elo not af!f!IY to: 

13 ( 1) an a!JORS',' Elesision that midst so maEle to Eloal witl:l an 0n:ier90nsy sitldation affestin!! tl:le flldBlis 

14 health, welfare, or safety; 

15 (2) an a90nsy Elosision tl:lat n:ildst ea n:iaeo to n:iaintain OF fjrotost tl:lo interests ef tho a§onsy, 

16 insl1,1Elin9 sldt not lin:iitoEl to the filin9 of to file a laws1,1it in a so1,1rt of la'N or soson:iin9 to seson:io a f!arty 

17 to an aeministFativo woseeElin!J; or 

18 (3) a Elesision in•Joiuin9 no n:iore tl:lan a ministerial ast." 

19 

20 

21 

SeetieR i Sestion 2 3 114, MCI\, is arnenEloEl to reaEl: 

"2 3 114, ERforeemeRt. Tl:le ElistFist OOldFtS of tho state ha•,o j1,1risElistion to set a1;iEla or Eloslaro 

22 voiEl an a!jonsy Elesision unEler this part upon petition rnaElo witl:lin 30 Elays of tl:le Elato of the Elesision of 

23 an'(~ person >o;l:lose Fi!!Ats t:ia,•o soon pFej1,1Elis0El Ti-1/\T IS FlbEQ WITl-ll~I 30 QAYS /\HER Tl-IE QATE 

24 OF HHi OiCISIO~I OR WITI-IIN 30 OAYS AFTiR Tl-Ii OiCISIQ~I 8iCQMiS PU8blC WI-IICl-liViR IS 

25 ~-" 

26 

27 

28 

29 

30 

SestioR 9. Sostion 2 3 203, MCA, is amonEloEl to roae: 

"2 3 203. MoetiR!IS of pyhlie O!IBRGie& and eortaiR a&&osiatiORS of pYhlie agGRGiGS to ho opoR to 

pYhlie 011ooptions. 11) All meetings of puslis or !J011ernm0Rtal soElies, soaras, e1,1rea1,1s, oommissions, 

a!Jensies of tl:le state, or an 1f politisal sueElivision of tl:lo state or organizations oF a90nsioe· SUflflOFtea in 

f Leglsl!'live 
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wAolo or in part sv puslis funds or 0>1ponding puslis funds FAust tie open to tAo puslis. 

2 (2l All FAOBtings of assosiations tAat are soFAposod of puslis or go•,ernFAontal sodios roforrod to 

3 in u1ssestion ( 1 l and that regulate the rights, duties, or privileges of any indi,.·idual FAUSt so open to tAB 

4 fW9liG. 

5 (3) ?ro•;ieJed, however, tho TAo presiding onisor of anv a FAOoting susjost to sussestions (1) and 

6 J1l FAav slose tAB FABoting during tho tiFAe tAat the dissussion relates to a FAattor of individual privaG'f and 

7 then if and only if tho presiding oUisor dotorFAinos tAat tho doFAands of ineJividual privasv sloarlv 0>1sood 

8 tt:lo A'lorits of puslis disslosuro. Tho right of indi•,•idual pri•,•ae,1• A'la't' bo wai',Od B',' tAo indi•,idual aso1,1t whoA'I 

9 tho dissussion pertains, and, in that ovont, tAo FAoetin!l A=11,1st bo opon. 

10 {4) (al 1-lowovor, 0>1sopt ~ as pro,,idocl in s1,1bsostion (4l(s). a FAootin!J FAay so slosod to 

11 dissuss a stratogv to tie tollo•Yeel ,,..,itA rospost to litigation wAon an open FAootin!J wo1,1lel ha•;o a elotriFAontal 

1 2 offest on tho litigating position of tho puslis a!Jons•,. 

13 (sl A FAootin!l FAay not so slosocl to dissloJSS strategy to so followocl in liti!jation in11ol11in9 tho 

14 onforsoFAont or arosori•ation of a sonstit1oJtional riaht of tho pooplo or in whish tho onl•f parties aro pc1slis 

1 5 tioelios or assooiations eJessribeel in s1oJbsostions ( 1 l and (2). 

16 (el Anv I!,_ ooFAFAitteo or sussoFAFAittoo appointed sv a puslis sod•f or an assosiation elossrisod in 

17 sc1ssootion (2) for tho purpose of oond1oJoting blolsinoss whioh that is witAin the jurisdistion of that agensy 

18 is Sldbjoot to the FOEjldiroFAonts of tAiS sootien." 

19 

20 

21 

22 

23 

24 

25 

26 

Sestian 7. Sostian 2 3 213, MCA, is aFAendoeJ ta roael; 

"2 3 213, Vaidallilit•/ 6 ny ~ deoision FAado in violation of 2 J 203 FAOV be doslaree voie b•f a 

eistriot 001oJrt having j1oJriselistion ,o, suit to 11oiel an•f suoh dosision FAust bo ooFAFAonsoe within JO aa.,.c of 

tl-18 eleoision. /\~j ACTION TO INVALIDATE Tl=le DeCISION MblST 81. COMMl!NCeD V>.'ITHIN JO DAYS 

AJ.'HR TMe DATE OJ.' TMe DeCISIO~I OR WITMl~I 30 DAYS AHleR Tl-lie QleCISIO~I 8iCOMleS ?U8LIC, 

WMICMeVleR IS LAHR." 

27 Seetion 8, Sootion 2 J 221, MC,6,, is aFAondoel to roae; 

28 "2 3 221. Costs and attorne•f foes to plaintiff PARTY in eortain aetians ta enfaree sonstitwtional 

29 right to know. A plaintiff ?ARTY y,rho pro•,ails in an aotion brougAt in elistriot soldrt to ontoroo l-1is tho 

30 alaintiff's l26fHY'S rights 1,1ndor Artislo 11, sootion Q, of tho Montana sonstit1oJtion FAO',' FAust MAY so 
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25 

26 

27 

28 

29 

30 

awareleel his oests anel reasonable attorneys' attorney fees as a matter of 001,1rso. A are\1ailina alaintiff 

PARTY whe is net roarosonteel sy an attorney m1,1st se awareleel QO% of_ ,,..,hat the j1,1elae elotermines '"''01,1lel 

se a reasonable attorney foe if tho alaintiff PI\RTY hael seen rearesenteel B'r'. an attorney." 

SeetioR 9. Seotion 2 4 102, MCA, is omeneloel to reael; 

"2 4 102, l:)efiRitieRs. For 1rnr13osos of this sha13tor, tho follo•,¥ing elofinitions a1313ly; 

(1) ",l\elministrativo ooelo sommittee" or "sommittee" moans the seFRmitteo 13ro><ieloel for in Title e, 

sha13tor 1 4. 

(2) (al "Agensy" moans an aaonsy, as elefinoel in 2 3 102, of tho state government, exso13t that 

tho 13rovisions of this sha13tor so not a1313ly to tho following: 

(il tho state soarel of 13arsons ans 13arolo, exse13t that the soarel is s1,1sjost to tho ro1wiroments of 

2 4 103, 2 4 201, 2 4 202, and 2 4 J0e and its r1,1les m1,1st so 131,1slished in tho Administrative R1,1les of 

~~on:tana A R~4 a Rei tRo ~4oAtana A elR=1iRictratitw«o Register register; 

(ii) the s1,113orvision and administration of a 13onal instit1,1tion with ro9arel to th11 instit1,1tional 

s1,1130P,1ision, s1,1stody, sontrol, sare, or treatment of •fo1,1ths er 13risonors; 

(iii) tho soarel of ro9onts anel tho Montana 1,1ni11orsity svstom; 

(iv) tho finanoin§, sonstr1,1stion, and maintonanso of 131,1slio works. 

(el A§ons•f does not insl1,1elo a ssheol distrist, 1,1nit of lesal !!OYornmont, or anv Elthor 13olitisal 

s1,1sdi 11ision of ti=lo state 

(Jl "Aaonsy astion" moans ticle wiciele er a aart of. or tho eq1,1i¥alont or denial of, the aEioation of 

an agonsy r1,1lo, tho iss1,1anso of a lisonso or orEior, the awarEi of a sontrast. or an a!jenoy Ei11sision ticlat is 

of si!jnifioant interest to tho a1,1slio. 

(J)ffi "f>RM" moans the l\dministrativo R1,1los of Montana 

(4 )f:fil "Contestoel saso" moans a 13reoo0Eiin§ soforo an aaono•f in whisicl a elotormination of lo§al 

ri§Rts, d1,1tios, or 13ri,•ilo9os of a 13arty is req1,1irod B'f law to so made after an 01313ort1,1nity for icloarin§. The 

term inoludes sut is not rostristeel to ratomakina, 13rioo fixina, and lioonsin§, 

le) "lnterestoel aerson" means a aersen known to tho sommitteo or to an a§eno•f to i=laYo WI-IO 

MAS Elomonstratod in any •11ay TO Tl-Ii! AG!C~ICY an interest eonserninq aaonoy astions or other aaoney 

aEiministrati¥o matters ,I\NQ I-IAS RfeQU!CST!CQ TO Bi: PbO Ci!Q O~I Tl-Ii: /t,G!C~ICY'S bl ST OF INTeRi!SHQ 

P!CRSO~IS. 
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2 
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4 
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6 

7 

8 

9 

(elill "bieeRse" iReluaes the ',Yholo or J'lart of aRy f!B. a!JORsy J'lOrmit, sortifisate, aflJ'lro•;al, 

ro!Jistration, shartor, er ether ferm ef J'lermission requires BY law eut sees net insluse a lisenso requires 

solely for rovonuo J'lUrposos, 

I 6)1.fil "Li ssnsin!J" i nsl udos any f!B. a!)snoy proooss rsspooti n!J the !)Fant, senial, renewal, rovosation, 

susJ'lension, annulment, withsrawal, limitation, transfer, er amonsmsnt of a lisense. 

(7100 "i;larty" means a person names or asmittos as a J'laFt',' er properl•f soekin!J ans entitles as of 

ri!)ht te es asmittsd as a party, but nothin!J in this shapter n:ia~• not BO sonstrusa to µrovsnt an a!Jsns~· fren:i 

asn:iittin!J any person as a J'lartv for lin:iites purfloses. 

(BIU:Ql. "Person" n:ieans an indiviaual, partnership, SOFJ'loration, assosiation, !JOYBrnmental 

10 subsi•;isien, a!)enG'f, er J'lUblio OF!Janii!ation of any sharastor. 

11 (Q)f11l "Re!)istor" FAoans tho Montana /1.sministrati"o Re!Jister. 

12 (101@ "Rulo" n:ieans oash a!Jonsy re!Julation, stansard, er staten:iont of !)onoral applisal:Jility that 

13 in=iJ'llements, interprets, or pressriees law er pelisy er aessriees tho or!)anii!ation, prooosuros, or prastieo 

14 roquiron:ionts of an a!)onsy. Tho term insluses the aR1ondment or refleal of a J'lrior rule but does not insluso: 

15 (al statements sonsernin!J onl•,' the internal mana!)ement ef an a!)onsy ans net affestin!J pri 1;at0 

16 ri§hts or presesures a"ailaele ta the puelis; 

17 (13) fermal opiniens of the attorno1, !)oneral and aoslaratory rulin!Js issued J'lUrsuant to 2 4 e01; 

18 (s) rules rolatin!J to tho use ef plalelis works, fasilitios, streets, and hi!Jhways when tho 6ll'3stanss 

19 of the miss is indisatsd to the 1rnelis by R10ans of sisns er sisnals; 

20 (d} seasonal rlalles adeflted annual!•,' or 13ionnially rolatin!J te hlalntin!J, fishin9, ans traJ'lpin9 when 

21 there is a statlaltery roqlaliroment fer tho J'lUBlisation of tho mies ans rt1los adOJ'ltBEl annlalally or Biennially 

22 rolatin!J to the seasonal reoroational use of lanss aREl waters 0 1,,.·nea or sontrollos 13y tho state •,;hon the 

23 slalestanso of the rules is indieatoel to the puelis B'f n:ieans of si§ns or si9nals; 

24 (a) mies in:iJ'llen:ientin9 the state J'lBrsonnel slassifisatien fllan, the state wa§O anel salary plan, or 

25 tho statewide blald§otin9 and assountin9 system; 

26 (f) lalniform mies aao13tes J'llalFSlalant ta interstate son:ipast, e11GeJ'lt that the mies FAlalSt be files in 

27 asserelanse with 2 4 306 ans must 130 plall3Iishea in the Administrntive Rlallos of Montana ARM. 

28 ( 13) "Sianifisant interest to tho puBlis", when used in referenso to aaons~• aetion, means a9onsy 

29 astion that in~•olves a sontreversial matter THAT nu; AGeNCY KNOWS TO 8e CO~HROVeRSIAL, a 

30 SIG~Ul=ICA~H fissal impast en a partisular slass or areup of insi,1iauals, or sianifisant sitii!on interest. 
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(11 lJ..11:l "S110staRtivo r11los" are either: 

(a) lo!Jislativo rnlos, whish if ado13tod in assordanso with this sha13tor and 11ndor Ol!13rossly dolo!jatod 

a11thority te 13rorn11l!Jato r11los to irn13l0rnont a sMt11to have tho foroo of la•¥ aRd when net se ad013tod are 

iRvalid; er 

(bl adjostivo or iRtor13rotivo r11los, whioh rna•( bo ado13tod in aooorsaRoo y,,•ith this oha13tor ans 11Rdor 

Ol!l3fOSS or irn13liod a11th0rity te sedify an iRterwetatieR of a stat11to. Tho intorf'lrotatien lasl:s tho torso of 

SeotioA 10, Sootion 2 '1 302, MCA, is arnoRded to road: 

"2 4 302, Notioo, hoariAg, aAEI s11bmi&&ieA of views. (1 l Prior to tho adof'ltioR, arnondrnont, or 

ro13oal of any a rnlo, tho a!Jonoy shall !ji'lo written notiso of its intoRsoEl astioR, Tho ROtiso shall rn11st, at 

a rninirn11rn, insl11do a statornont of either tho terms or s110staRso of tho intoRdos aotioR or a !lossrif'ltion of 

tho s11bjoots ans iss11os iR¥ol 11os, tho ratioRalo for tho iRtoRdoEl astion, aRd tho tirno when,. f'llaso whore, 

aRd manner iR whish intorostod f'IOrsoRs mav f'IFOsont their ><iows thoroeR en the intonEle1d astien. Te 

arornete tho a11elis's f11II sernarahonsion of tho Retioo. the netise rn11st bo written in plain aml oloar En!Jlish 

anEl 11so farniliar anEl 11nd0rstandaelo words ans terms. 

(21 (al Tho Retioo shall rn11st bo filed with tho sosrotaPy ef state for f'ltiblisation in tl~o ro!Jistor. as 

13rovisos in 2 4 312, and mailed within 3 days of !'ltiblisation to intorostod f'IOFSORS who have maso timely 

FOQIIOStS to tho a!jonsy for Rotiso of its rnlornakiR!j l'lroooodiR!JS to be informed of aaonG\' astions and to 

tho offiso of any 13rofossional, trade, or ind11strial sesiet~• OF or!Jani<!ation OF member thereof whish of those 

entities that has filed a roQ110st with tho administrative soda sommiuoo when s11sh roQ11ost that has booR 

forwarded to tho a!jono•( as l'lrOYidod iR s11bsootioR (2)(bl. !!ash a!JORGY shall sroato aRd maintain a list of 

interested aorsons o ~JD Tl=IE SU8.ll!CT OR SUBJECTS IN WHICH E,OGM PERSO~J O~J Tl-II! blST IS 

INTERESTED, A persen whe s11omits aR oral or writtoR sommont, attends a hoarina. or oontaots an aaonoy 

by an•, moans ans for any Btirf;)oso iR roaard te intonEleEI PROPOSl!D agoRoy aotion m11st eo informoel ef 

tho list oy tho afjonsy, 

(el Tho aElministrati 110 oedo oemrnittoo shall forward a list ef all or!JaRii!ations or l.!:!!.!!r.!!filfil! 13ors0ns 

whe hauo s11emittoEI a roQ11ost to eo iRferrnod ef a!Jonoy aotiens te all a!JORoios f'IIIBlishin!J r11lomakiR!l 

Retisos in tho Mentana l\smiRistFati•,•o 1-loflistor ARM. Tho list m11st eo amonEloEI o;• the a!Jens~· 11130n roQ·110st 

of an•,• intorostos 13ors0n r0Q110stin!J to be aElaoEI to or Elelotod frem tho list, 
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(ol The Aetioe shall R1ust 00 pu0lished aAd Rlailed at least JO days iA advaAoo of tho a!JOAC'/s 

intoAdod astion. If the iAteAdod actioA is of si§nifioant iAtorost to tho aublic, tho notice R1ust, at a 

R1iniR1uR1, be au0lishod as roauirod in 2 J 104(3). 

{J) If any a statute provieas for a eiffarant RlOthoe of publioatioA eifforoAt froR1 that arovieod in 

su0soction {2), tho affootod 3!JOAcy shall ooRlply with the statute iA aeeition to tho roeiuireRleAts oontainoe 

heroin in this sootion. 1,-jowo,·or, iA no oaso Rlay tho notioo period FHay Ast 00 loss than JO ea1ys er rnero 

than €i FAOnths. 

{4 l Prior to tho aeoption, aFAondn,ent, or repeal of an1• rule, tho a§OAG'f shall affore intorostee 

persons at least 20 ea1,•s' notioe of a hearin§ and 28 days fron, the day of notioe to subn,it data, views, 

or argun,onts, orally or in writin!J. In the oaso of su0stanti 1,10 rules, the notioo of proposed rulornakin!J R1ust 

state that opportunity for oral hoarin!J shall !!llifil be !Jrantod if FBEjuostod B'( either 10% or 2e, whioho,·or 

is loss, of ti:lo parsons who will be dirootly affootod BV tho proposed rule, B',' a !JO¥BFAR1ontal suBeivision 

or a!Jono'(, b'f tho adR1inistrativo codo 00R1R1ittoo, or 9y an association ha11ing not loss than 2e RlBrnbers 

whe will 88 eirootlv affootod. 

(e) An a9onoy rna•( oontiAuo a hearing dato for oauso. In tho disorotion of tho a9enov, oontocted 

caso proseduros nooe not BB followed in hoarin!Js hold pursuant ta this seotion. If a hearing is ethorwise 

roEjuiroEl 8',' statute, nothing heroin in this seotion alters that reEjuirornent. 

{61 If an a!Jonov fails to publish a netioo ef adoption within the tirno reEjuirod BY 2 4 JOEi(7) and 

tho a§enov a§ain proposes tho sarno rule for adoption, amendment, or ropoal, the prepesal must BO 

oensiEloroEI a now proposal for purposes of oornplianoo ..,ith this shaptor. 

(7) /It tho oornFAonoen,ent of an11·.@ hoarin9 en tl:1e iRtenEloEI aotion, tho person Elesignatoe 8'!' the 

agoAsy to prosiee at the hearin!l s1:1all_;_ 

M roae aloYe tl=io "f>letiso ef Funotion ef Adrninistrativo Codo Comrnittoo" appearing in tho register~ 

(b) oxalaiA tl:10 arirnary fuAstion and auraoso of the aElrniAistrati 1~0 soda oornrnittee anEI state he 1,,r 

tl:10 adrninistrati"e oeEle sornrnittee rna't' 88 oentaoteEI; anEI 

(o) inform tho aeroens at the Rearing of the wo 1,isiens of suBoeotion (2)(a) ans are,<iEle tl:1ern aA 

eaaortunity to alase tl=ieir Aarnes on the list." 

SECTION 1. SECTION 2-4-102, MCA, IS AMENDED TO READ: 

"2-4-102. Definitions. For purposes of this chapter, the following definitions apply: 
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( 1) "Administrative code committee" or "committee" means the committee provided for in Title 5, 

2 chapter 14. 

3 (2) (a) "Agency" means an agency, as defined in 2-3-102, of the state government, except that 

4 the provisions of this chapter do not apply to the following: 

5 (i) the state board of pardons and parole, except that the board is subject to the rnquirements of 

6 2-4-103, 2-4-201, 2-4-202, and 2-4-306 and its rules must be published in the Aeministrative R1,1les ef 

7 Mentana ARM and the Mentana Aeministrative Rogistor register; 

8 (ii) the supervision and administration of a penal institution with regard to the institutional 

9 supervision, custody, control, care, or treatment of youths or prisoners; 

1 0 (iii) the board of regents and the Montana university system; 

11 (iv) the financing, construction, and maintenance of public works. 

12 (b) Agency does not include a school district, unit of local government, or any other political 

13 subdivision of the state. 

14 (3) "ARM" means the Administrative Rules of Montana. 

15 (4) "Contested case" means a proceeding before an agency in which a determination of legal rights, 

16 duties, or privileges of a party is required by law to be made after an opportunity for hearing. The term 

17 includes but is not restricted to ratemaking, price fixing, and licensing. 

18 (5) "Interested person" means a person who has expressed to the agency an internst concerning 

19 agency actions under this chapter and has requested to be placed on the agency's list of interested persons 

20 as to matters of which the person desires to be given notice. The term does not extend to contested cases. 

21 ~lfil "License" includes the whole or part of aH'f an agency permit, certificate, approval, 

22 registration, charter, or other form of permission required by law but does not include a license required 

23 solely for revenue purposes. 

24 +el-i.Zl "Licensing" includes aH'f an agency process respecting the grant, denial, renewal, revocation, 

25 suspension, annulment, withdrawal, limitation, transfer, or amendment of a license. 

26 -1-7+.illl. "Party" means a person named or admitted as a party or properly seeking and entitled as of 

27 right to be admitted as a party, but nett:ling in this chapter may not be construed to prevent an agency from 

28 admitting any person as a party for limited purposes. 

29 j.g+J_fil "Person" means an individual, partnership, corporation, association, governmental 

30 subdivision, agency, or public organization of any character. 
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1 ~.l.1.Ql "Register" means the Montana Administrative Register. 

2 {4-0}llll "Rule" means each agency regulation, standard, or statement of general applicability that 

3 implements, interprets, or prescribes law or policy or describes the organization, procedures, or practice 

4 requirements of an agency. The term includes the amendment or repeal of a prior rule but does not include: 

5 (a) statements concerning only the internal management of an agency and not affecting private 
,. 

6 rights or procedures available to the public; 

7 (b) formal opinions of the attorney general and declaratory rulings issued pursuant to 2-4-501; 

8 (c) rules relating to the use of public works, facilities, streets, and highways when the substance 

9 of the rules is indicated to the public by means of signs or signals; 

10 (d) seasonal rules adopted annually or biennially relating to hunting, fishing, and trapping when 

11 there is a statutory requirement for the publication of the rules and rules adopted annually or biennially 

12 relating to the seasonal recreational use of lands and waters owned or controlled by the state when the 

13 substance of the rules is indicated to the public by means of signs or signals; 

14 (e) rules implementing the state personnel classification plan, the state wage and salary plan, or 

15 the statewide budgeting and accounting system; 

16 (f) uniform rules adopted pursuant to interstate compact, except that the rules must be filed in 

17 accordance with 2-4-306 and must be published in the Aeministrati11e R1c1les ef Montana ARM. 

18 (12) ''Significant interest to the public" means agency actions under this chapter regarding matters 

19 that the agency knows to be of widespread citizen interest. These matters include issues involving a 

20 substantial fiscal impact to or controversy involving a particular class or group of individuals. The term 

21 does not extend to contested cases. 

22 t+-+H.111 "Substantive rules" are either: 

23 (a) legislative rules, which if adopted in accordance with this chapter and under expressly delegated 

24 authority to promulgate rules to implement a statute have the force of law and when not so adopted are 

25 invalid; or 

26 (bl adjective or interpretive rules, which may be adopted in accordance with this chapter and under 

27 express or implied authority to codify an interpretation of a statute. The interpretation lacks the force of 

28 law." 

29 

30 SECTION 2. SECTION 2-4-302, MCA, IS AMENDED TO READ: 
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"2-4-302. Notice, hearing, and submission of views. (1) Prior to the adoption, amendment, or 

2 repeal of any rule, the agency shall give written notice of its intended action. The notice &l:\a+I must include 

3 a statement of either the terms or substance of the intended action or a description of the subjects and 

4 issues involved, the rationale for the intended action, and the time when, place where, and manner in which 

5 interested persons may present their view!; thereon on the intended action. The rationale must be written 

6 in plain, easily understood language. 

7 (2) (a) The notice &Rall must be filed with the secretary of state for publication in the register as 

8 provided in 2-4-31 2 and mailed within 3 days of publication to interested persons who have made timely 

9 requests to the agency for netise to be informed of its rulemaking proceedings and to the office of any 

1 0 professional, trade, or industrial society or organization or member thereef •,t,1hisR of those entities that has 

11 filed a request with the administrative code committee •1;"1en &llGR F9"11l9St that has been forwarded to the 

12 agency as provided in subsection (2)(b). Each agency shall create and maintain a list of interested persons 

13 and the subject or subjects in which each person on the list is interested. A person who submits a written 

14 comment or attends a hearing in regard to proposed agency action under this part must be informed of the 

15 list by the agency. An agency complies with this subsection if it includes in the notice an advisement 

16 explaining how persons may be placed on the list of interested persons and if it complies with subsection 

17 il.L. 

18 (b) The administrative code committee shall forward a list of all organizations or persons who have 

19 submitted a request to be informed of agency actions to all agencies publishing rulemaking notices in the 

20 Mantana Asn:1inistratiue Register /\RM. The list must be amended by the agency upon request of any person 

21 requesting to be added to or deleted from the list. 

22 (c) The notice &Rall must be published and mailed at least 30 days in advance of the agency's 

23 intended action. In addition to publishing and mailing the notice under subsection (2)(a) of this section. the 

24 agency shall post the notice of the state electronic bulletin board or other electronic communications 

25 system available to the public. 

26 (3) If aR¥ 2 statute provides for a Elifferent method of publication different from that provided in 

27 subsection (2), the affected agency shall comply with the statute in addition to the requiremunts contained 

28 l=\efeif\ in this section. However, in ne sase n:1a~· the notice period may not be less than 30 days or more 

29 than 6 months. 

30 (4) Prior to the adoption, amendment, or repeal of any rule, the agency shall afford interested 
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1 persons at least 20 days' notice of a hearing and 28 days from the day of notice to submit data, views, 

2 or arguments, orally or in writing. In the case of substantive rules, the notice of proposed rulemaking must 

3 state tha·t opportunity for oral hearing &l:I.IU must be granted if requested by either 10% or 25, whichever 

4 is less, of the persons who will be directly affected by the proposed rule, by a governmental subdivision 

5 or agency, by the administrative code committee, or by an association having not less than 25 members 

6 who will be directly affected. If the proposed rulemaking involves matters of significant interest to the 

7 public, the agency shall schedule an oral hearing. 

8 (51 An agency may continue a hearing date for cause. In the discretion of the agency, contested 

9 case procedures need not be followed in hearings held pursuant to this section. If a hearing is otherwise 

10 required by statute, nothing~ in this section alters that requirement. 

11 (6) If an agency fails to publish a notice of adoption within the time required by 2-4-305171 and 

12 the agency again proposes the same rule for adoption, amendment, or repeal, the proposal must be 

13 considered a new proposal for purposes of compliance with this chapter. 

14 (7) At the commencement of any hearing on the intended action, the person designated by the 

15 agency to preside at the hearing shall~ 

16 @l read aloud the "Notice of Function of Administrative Code Committee" appearing in the register~ 

17 and 

18 (b) inform the persons at the hearing of the provisions of subsection (2)(a) and provide them an 

19 opportunity to place their names on the list." 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 3. Section 2-4-303, MCA, is amended to read: 

"2-4-303. Emergency or temporary rules. (1) If an agency finds that an imminent peril to the public 

health, safety, or welfare requires adoption of a rule upon fewer than 30 days' notice and states in writing 

its reasons for that finding, it may proceed upon special notice filed with the committee, without prior 

notice or hearing or upon any abbreviated notice and hearing that it finds practicable, to adopt an 

emergency rule. The rule may be effective for a period not longer than 120 days, after which a new 

emergency rule with the same or substantially the same text may not be adopted, but the adoption of an 

identical rule under 2-4-302 is not precluded. Because the exercise of emergency rulemaking power 

precludes the people's constitutional right to prior notice and participation in the operations of their 

government. it constitutes the exercise of extraordinary power requiring extraordinary safeguards against 
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abuse. An emergency rule may be adopted only in circumstances that truly and clearly constitute an 

2 existing imminent peril to the public health, safety, or welfare that cannot be averted or remedied by any 

3 other administrative act. The sufficiency of the reasons for a finding of imminent peril to the public health, 

4 safety, or welfare is subject to immediate judicial review uaon aetition av anv aarson UPON PETITION BY 

5 ANY PERSON. THE MATTER MUST BE SET FOR HEARING AT THE EARLIEST POSSIBLE TIME AND TAKES 

6 PRECEDENCE OVER ALL OTHER MATTERS EXCEPT OLDER MATTERS OF THE SAME CHARACTER. The 

7 sufficiency of the reasons justifying a finding of imminent peril and the necessity for emergency rulemaking 

8 must be compelling and, as written in the rule adoption notice, must stand on their own merits for purposes 

9 of judicial review. The dissemination of emergency rules required by 2-4-306 must be strictly observed and 

10 liberally accomplished. 

11 (2) A statute enacted or amended to be effective prior to October 1 of the year of enactment or 

12 amendment may be implemented by a temporary administrative rule, adopted before October 1 of that year, 

13 upon any abbreviated notice or hearing that the agency finds practicable, but the rule may not be filed with 

14 the secretary of state until at least 30 days have passed since publication of the notice of proposal to adopt 

15 the rule. The temporary rule is effective until October 1 of the year of adoption. The adoption of an identical 

16 rule under 2-4-302 is not precluded during the period that the temporary rule is effective." 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

&eotion 12. Sastien 2 4 3Qe, MG/I., is amended te read: 

"2 4 306. Requisites for ·,•alillity authority and statement ef reasons. ( 1) The a9ans•{ shall f:!t!b'. 

sonsidor fully ',Yritten and oral susmissions rospostin§ tho prsposod rule. 1 lpan adeptien ef a nils, an a90nsy 

shall issue a sonoisa CONCISE statement of the prinsipal reasons fer and a9ainot its adaption, 

somarsl:lonoivelv inserperatin§ in the statomont tl:la reasons for a,•arrulinQ tl:la sonoiderationo ur9ed a9ainot 

its adoption. If susstantial difforensos exist set,,•aan tl:lo rule as proposed and as adopted and the 

dillarenseo l:lava not seen deosrised or sat fertl:1 in tl:la adopted rulo as that rule is printed in the Montana 

/1.dminiotrativo Re9ister ra9iotor, tho difforonsas must ea deosrised in the statement of reasens for ans 

a9ainst a9eno~• astien. When written or eral ousmiooieno ha•,e net eean resei•,ed, an a9ensy ma,• omit the 

statement of reasons. 

(2) Rules ma,, not unneoeosaril~1 ro13aat otatuterv lan9ua9a. \f\lhanever it is nesassary ta rotor to 

statutery lan9ua9e in order to sen,.ay tl:la rnaanin§ of a rule intorprotin9 the lan9ua9a, the rnfaronso mlJst 

slearl•r indisato the portian el the lan9ua9a that is statlJtory and the portien that is an arn13lifioatien of the 
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2 (JI !!ash 13r013esed aAd ade13tod rnle m1:1st iAol1:1do a oitatieA ta tho s13ooifis graAt et r1:1lemakiAg 

3 a1:1th0rity 131:1rs1:1aAt ta whish the r1:1le or QA'( 13art ef the rnlo is ado13ted. IA additiOA, sash flFBPOSfHl aAd 

4 ado13tod r1:1le m1:1st iAsl1:1de a sitation ta tho s13ooifis sostioA or sostiens in the Montana Code i\nnetatod that 

5 tho rnlo 131:1r13orts to imploFHBnt. 

6 (41 leash rnle that is 13reposed and adof)tod B~' an agoAGY ans H,at implements a policy ef a 

7 ge>rerning sears er semmissien m1:1st insl1:1se a sitatieA ta aAs sessri13tien of tho poliG'I implornen.ed. leash 

8 agonsv rule irnplornonting a 13elis•f and tl=lo polisy itself rn1:1st se eased en legal a1:1therit'1 aAd otl=lorwise 

9 semi=ilv with tho reE11:1isites fer validity ef rules ostaslisl=led sv this sl=laptor. 

10 16) To 00 effestivo, sash s1:1bstanti"'B r1:1le adopted rn1:1st be within tho ss0130 ef a1:1tl=lority senferred 

11 aAd iA assordaAso with stamJarss pressribod by ether preyisions of law. 

12 161 WhoAevor by :the B*flFOGS er implied torFHs of aA',' sMt1:1te a state agoAS'( has a1:1therity ta adopt 

13 nllos ta iFH13lornent, inter13ret, mal(e s13osifis, or ether¥1iso oarrv Oldt the pro•1isi0As of tho statldte, a rnlo 

14 aEle13toEl is ABt >,ealiEl or effesti•,•o ldAless it is: 

15 (al seAsistont aAs Rot in soAfliot with the stat1:1te; aAd 

16 (b) reasoAasly nesossarv te effestldato the p1:1rpos0 of the statldte. S1:1bj0st ta tho !JrO"'isioAs of 

17 sldbsostion (8), reasonasle nesessity Fl'lldst se semenstrated in the a!lensv's notise of 13roposeEl r1:1lornakiAg 

18 ans in tho written and oral data, Yiews, sernmonts, or testimOAV s1:1bmitted by the p1:1slis or tho agensv and 

19 sensidored sv tAo a9onsy. 

20 (7) A rnle is net \1alid ldnless netiso ef it is giuen ans it is ade13teElL iA SldBstaAtial sem13lianse with 

21 2 <1 302 er 2 <1 303 aAEl tl=lis sestienL ans llnless 2 <1 3Qe io sernpliod with ans Aetise of aEleptioA of tl=lo 

22 r1:1le is 13ublisAed witAin 6 mentAs of tAo pldslishing ef netise of tAe proposes nllo If an amaAdad or 

23 s1:11Jplamental netise et either 13raposed er tiAal rulemakiA!!, er seth, is p1:1slished sensorniA!l the same rnla, 

24 tAe 6 meAtA lirnit midst se Eletermined ',Yith roferaASB to the latest netise iA all sasos. 

25 (8) An ageAGV ma•; 1:100 an arneAdea 13repesal netisa er the ade13tien Aetise ta serrast defisieAsies 

26 iA statoR10Ats of reaseAable nesessit•{, in sitatiens of autheritv fer r1iles, BAil in oitatieAs et sestiens 

27 im13lem0Atea b•; r1iles, An agonoy rnav ldSB aA arnoAdeEl pFepesal netise, bldt Aet tho aaeptien Aetioe, ta 

28 Gerr-Ost Elefioiensies in a stateF!'leAt ef FoaseAable nosessity." 

29 

30 SECTION 4. SECTION 2-4-305, MCA, IS AMENDED TO READ: 
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1 "2-4-305. Requisites for validity -- authority and statement of reasons. (1) The agency shall ll!!!Y 

2 consider MJ.v written and oral submissions respecting the proposed rule. Upon adoption of a rule, an agency 

3 shall issue a concise statement of the principal reasons for and against its adoption, incorporating in the 

4 statement the reasons for overruling the considerations urged against its adoption. If substantial differences 

5 exist between the rule as proposed and as adopted and the differences have not been described or set forth 

6 in the adopted rule as that rule is printed in the MeRtaRa /\aRliRistrative Re€jister register, the differences 

7 must be described in the statement of reasons for and against agency action. When written or oral 

8 submissions have not been received, an agency may omit the statement of reasons. 

9 (2) Rules may not unnecessarily repeat statutory language. Whenever it is necessary to refer to 

10 statutory language in order to convey the meaning of a rule interpreting the language, the reference must 

11 clearly indicate the portion of the language that is statutory and the portion that is an amplification of the 

12 language. 

13 13) Each proposed and adopted rule must include a citation to the specific grant of rulemaking 

14 authority pursuant to which the rule or any part of the rule is adopted. In addition, each proposed and 

15 adopted rule must include a citation to the specific section or sections in the Montana Code Annotated that 

16 the rule purports to implement. 

1 7 (4) Each rule that is proposed and adopted by an agency and that implements a policy of a 

18 governing board or commission must include a citation to and description of the policy imple:mented. Each 

19 agency rule implementing a policy and the policy itself must be based on legal authority and otherwise 

20 comply with the requisites for validity of rules established by this chapter. 

21 15) To be effective, each substantive rule adopted must be within the scope of authority conferred 

22 and in accordance with standards prescribed by other provisions of law. 

23 16) Whenever by the express or implied terms of any statute a state agency has authority to adopt 

24 rules to implement, interpret, make specific, or otherwise carry out the provisions of the statute, a rule 

25 adopted is not valid or effective unless it is: 

26 (a) consistent and not in conflict with the statute; and 

27 lb) reasonably necessary to effectuate the purpose of the statute. Subject to the provisions of 

2B subsection (B), reasonable necessity must be demonstrated in the agency's notice of proposed rulemaking 

29 and in the written and oral data, views, comments, or testimony submitted by the public or the agency and 

30 considered by the agency. 
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1 (7) A rule is not valid unless notice of it is given and it is adopted in substantial compliance with 

2 2-4-302, ai: 2-4-303, or 2-4-306 and this section and unless notice of adoption of the rule is published 

3 within 6 months of the publishing of notice of the proposed rule. If an amended or supplemental notice of 

4 either proposed or final rulemaking, or both, is published concerning the same rule, the 6-month limit must 

5 be determined with reference to the latest notice in all cases. 

6 (8) An agency may use an amended proposal notice or the adoption notice to correct deficiencies 

7 in statements ot reasonal3Ie neoessity, in citations of authority for rules, and in citations of sections 

8 implemented by rules. An agency may use an amended proposal notice, but, except for clerical corrections, 

9 may not use the adoption notice to correct deficiencies in a statement of reasonable necessity." 

10 

11 Section 5. Section 2-4-306, MCA, is amended to read: 

12 "2-4-306. Filing, format, and effective date -- dissemination of emergency rules. ( 1) Each agency 

13 shall file with the secretary of state a copy of each rule adopted by it. 

14 (2) The secretary of state may prescribe a format, style, and arrangement for notices and rules 

15 ~ that are filed pursuant to this chapter and may refuse to accept the filing of any notice or rule that 

16 is not in compliance therewith with this chapter. ~ The secretary of state shall keep and maintain a 

1 7 permanent register of all notices and rules filed, including superseded and repealed rules, which 6flal+ must 

18 be open to public inspection and shall provide copies of any notice or rule upon request of any person. 

19 Unless otherwise provided by statute, the secretary of state may require the payment of the cost of 

20 providing S1;GR copies. 

21 (3) In the event that the administrative code committee has conducted a poll of the legislature in 

22 accordance with 2-4-403 or the revenue oversight committee has conducted a poll in accordance with 

23 5-18-109, the results of the poll 6flal+ must be published with the rule. 

24 14) Each rule shall 13esorne becomes effective after publication in the register as provided in 

25 2-4-312, except that: 

26 (a) if a later date is required by statute or specified in the rule, the later date shall ee i.§. the effective 

27 date; 

28 (bl subject to applicable constitutional or statutory provisions: 

29 (i) a temporary rule is effective immediately upon filing with the secretary of state or at a stated 

30 date following publication in the register; and 
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(ii) an emergency rule sl:lall laosoR'lo becomes effective iR'lR'lodiatol\' 1c1poR liliRg witl:1 tl:lo sesretary 

2 of state or at a stated date following publication in the register or immediately upon filing with the secretary 

3 of state if the agency finds that this effective date is necessary because of imminent peril to the public 

4 health, safety, or welfare. The agency's finding and a brief statement of reasons tl:lorofor--5J::laU for the 

5 finding must be filed with the rule. The agency shall. in addition to the required publication in the register. 

6 take appropriate and extraordinary measures to make emergency rules known to every person who may 

7 be affected by them." 

8 -END-

I Legis~ative 
\services 
~~ision - 18 - HB 389 




