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BILL NO. 3 'f?(;, 

4 A BILL FOR AN ACT ENTITLED: "AN ACT CREATING A FAMILY ADVOCACY PROGRAM TO PROVIDE 

5 ASSISTANCE TO FAMILIES THAT ARE INVOLVED IN SITUATIONS OF STATE INTERVENTION IN FAMILY 

6 AFFAIRS; SETTING OUT THE DUTIES AND PRIVILEGES OF A FAMILY ADVOCATE, INCLUDING IMMUNITY 

7 FROM LIABILITY; ALLOWING A FAMILY ADVOCATE ACCESS TO ALL RELEVANT RECORDS; PROVIDING 

8 A SYSTEM OF REGISTRATION OF FAMILY ADVOCATES; AND AMENDING SECTIONS 41-3-205 AND 

9 41-5-603, MCA." 

10 

11 WHEREAS, because the state is considered to be a parent pursuant to the parens patriae doctrine, 

12 it is the duty of the state to protect children and the family by establishing a watchdog program of family 

13 advocacy that would not only guard and protect the vital interests of a child but also guard and protect the 

14 interests of the family as a whole by helping to prevent the development of erroneous case histories. 

15 

16 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

17 

18 NEW SECTION. Section 1. Short title. [Sections 1 through 1 OJ may be cited as the "Family 

19 Protection Act". 

20 

21 NEW SECTION. Section 2. Purpose. The purpose of [sections 1 through 10] is to provide for 

22 procedures, practices, and criteria by which an advocate for the rights and integrity of the family functions 

23 in times of intervention by the state following allegations of child abuse or neglect pursuant to Title 41, 

24 chapter 3, or allegations that a youth is in need of care or supervision pursuant to Title 41, chapter 5. 

25 

26 NEW SECTION. Section 3. Definitions. Unless the context requires otherwise, as used in [sections 

27 1 through 1 OJ, the following definitions apply: 

28 ( 1) "Department" means the department of public health and human services provided for in 

29 2-15-2201. 

30 (2) "Family advocate" means a person 18 years of age or older, chosen by a family, who is not an 
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employee of the state and who, from the initial stages of an allegation of child abuse or neglect made 

2 pursuant to Title 41, chapter 3, or an allegation that a youth is in need of care or supHrvision made 

3 pursuant to Title 41, chapter 5, acts to guard and protect the rights and integrity of the child's family. The 

4 term includes a family advocacy group that is registered with the state as a nonprofit corporation. 

5 

6 NEW SECTION. Section 4. Immunity from liability. A family advocate is immune from liability, 

7 within the meaning of 41-3-203, for actions conducted by the family advocate that are authorized by 

8 [sections 1 through 1 OJ while acting strictly within the scope of the duties set out in [sections 1 through 

9 1 OJ. 

10 

11 NEW SECTION. Section 5. Confidentiality. (1) Except as provided in subsection (2), a family 

12 advocate shall maintain strict confidentiality regarding a family for whom advocacy is undertaken." 

13 (2) A family advocate shall cooperate fully with any legal counsel representing a family without 

14 regard to confidentiality. 

15 

16 NEW SECTION. Section 6. Disclosure. The state, state agency personnel, a foster care review 

17 committee, any information source relative to the family, and any court shall, without regard to 

18 confidentiality and without requiring in camera inspection, disclose, upon request, all documentation, 

19 reports, and information regarding a family that is subject to an action brought pursuant to Title 41, chapter 

20 3 or 5, to a family advocate serving that family. 

21 

22 NEW SECTION. Section 7. Duties of family advocate. Duties of a person acting on behalf of a 

23 family as a family advocate may include: 

24 ( 1) rendering assistance and comfort to and acting as liaison for a family whose child is alleged to 

25 be abused, neglected, or in need of care or supervision from the initial stages of a case to its conclusion; 

26 (2) attending court hearings regarding the allegations; 

27 (3) acting as a friend of the court when appropriate, which may include the filing of briefs pursuant 

28 to Rule 24 of the Montana Rules of Appellate Procedure; 

29 (4) notwithstanding the provisions of 41-3-1115(5), attending all meetings of a foster care review 

30 committee considering the case and providing information as required; 
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(5) acting as a liaison between the family and the court and between the family and the departmen't; 

2 (6) acting as a liaison between the parent and child; 

3 I 7) following the progress of an assigned case from its beginning until the child is either adopted 

4 or returned to the family; 

5 (8) investigating delays in the progress of the case and acting as liaison with the family's attorney 

6 or department personnel, if necessary, to encourage the reduction of delays caused by problems of any 

7 kind; 

8 (9) acting as personal representative of the family until the family obtains legal counsel; 

9 ( 10) informing state authorities and the court of relatives, friends, neighbors, godparents, or 

1 O members of a child's extended family who are willing to accept a child for temporary foster care and 

11 informing the family of any reason given by the department as to why a particular person is not acceptable 

12 to provide temporary foster care; 

13 ( 11) if the court awards temporary care and custody of a child to a person referred to in subsection 

14 (10) while a case is pending, ensuring that foster care money is paid to that person in a timely manner; and 

15 ( 12) if in the family advocate's opinion the case is not proceeding in a timely manner, acting as 

16 liaison or petitioner to the court to encourage timely resolution of the case, which may include seeking legal 

1 7 counsel from the public defender's office or a legal aid society. 

18 

19 NEW SECTION. Section 8. Registration of family advocate. I 1) Before an individual person may 

20 act as a family advocate, that person shall register with the department on a form provided by the 

21 department. The department shall provide documentation of the person's acceptance as a family advocate 

22 to the person seeking registration. The person shall provide copies of the department's acceptance 

23 documentation to the county public defender's office, the county attorney's office, and the county sheriff's 

24 office in the county where registration is sought. 

25 (2) (a) Before a nonprofit corporation may act as a family advocate, the corporation shall register 

26 with the department on a form provided by the department and shall present to the department a copy of 

27 its articles of incorporation and bylaws, a list of its officers, and a list of its members who are certified by 

28 the corporation to act as family advocates. 

29 (bl The department shall provide documentation of the corporation's acceptance as a family 

30 advocate to the corporation seeking registration. The corporation shall provide copies of the department's 
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acceptance documentation and all accompanying documentation to the county public defender's office, the 

2 county attorney's office, and the county sheriff's office in the county where registration is sought. 

3 

4 NEW SECTION. Section 9. Family advocate -- practice and procedures. ( 1) Whenever a case is 

5 instituted pursuant to Title 41, chapter 3 or 5, the department shall provide a list of potential family 

6 advocates to the family and the family may choose an advocate. 

7 (2) Immediately upon being contacted by a family that wishes to use the services of a particular 

8 family advocate, that family advocate shall inform the department of the choice. The department shall then 

9 brief the family advocate on the particulars of the case, including a copy of charges filed and other revelant 

1 0 documents, and provide an indication of whether additional charges are contemplated and what action the 

11 department contemplates will be taken. The family advocate may comment on the charges and actions and 

12 the department shall consider the family advocate's comments in formulating its actions. 

13 (3) A family advocate shall submit to the family a document, to be signed by a family member, 

14 attesting to the fact that the advocate has been chosen by the family. The family advocate shall retain a 

1 5 copy of the document and give the original to a family member as part of the standard package required 

16 in subsection (4). 

17 14) A family advocate shall present to the family a standard package that contains, at a minimum: 

18 (a) the original signed attestation that the family advocate has been chosen by the family, as 

19 provided in subsection (31; 

20 (b) a copy of the statutes, rules, and policies under which the case is proceeding, including a plain 

21 language explanation of those statutes, rules, and policies; 

22 (c) a copy of any formal charges or allegations filed in the case and a copy of any other documents 

23 filed by the state relating to the case; 

24 (d) a list of parental and family rights, privileges, and duties and any pertinent general information 

25 regarding family law; 

26 le) a list of attorneys recognized by the state bar association as family law practitioners; and 

27 (f) a document describing the family advocacy program, including duties of a family advocate and 

28 services available to the family through the family advocate. 

29 (5) The department shall allow visits between the family advocate and the affected child. Following 

30 any visit, the family advocate shall meet with all concerned parties separately or collectively to assess the 
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case. The family advocate shall act as liaison with the family to apprise the family of developments as the 

2 case proceeds. 

3 16) A family advocate shall maintain a journal record of all actions taken on the case. If the family 

4 advocate is removed from the case or no longer functions as a family advocate, the journal must be made 

5 available to any family advocate who acts as a replacement. The journal is considered privileged and is to 

6 be available for viewing only by immediate family members and their legal counsel. 

7 17) A family advocate must be informed of and is entitled to be present at any interview of the child 

8 by the court or the department. 

9 

10 NEW SECTION. Section 10. Compensation for family advocate services. A family advocate may 

1 1 accept compensation for services rendered in the form of unconditional grants from the public or private 

12 sector. 

13 

14 

15 

Section 11. Section 41-3-205, MCA, is amended to read: 

"41-3-205. Confidentiality -- disclosure exceptions. 11) The case records of the department of 

16 public health and human services and its local affiliate, the county welfare department, the county attorney, 

1 7 and the court concerning actions taken under this chapter and all records concerning reports of child abuse 

18 and neglect must be kept confidential except as provided by this section. Except as provided in subsections 

19 14) and (5), a person who permits or encourages the unauthorized dissemination of the contents of case 

20 records is guilty of a misdemeanor. 

21 I 2) Records may be disclosed to a court for in camera inspection if relevant to an issue before it. 

22 The court may permit public disclosure if it finds disclosure to be necessary for the fair resolution of an 

2 3 issue before it. 

24 13) Records may also be disclosed to the following persons or entities in this state and any other 

25 state or country: 

26 (a) a department, agency, or organization, including a federal agency, military enclave, or Indian 

27 tribal organization, that is legally authorized to receive, inspect, or investigate reports of child abuse or 

28 neglect and that otherwise meets the disclosure criteria contained in this section; 

29 (b) a licensed youth care facility or a licensed child-placing agency that is providing services to the 

30 family or child who is the subject of a report in the records; 
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(c) a health or mental health professional who is treating the family or child who is the subject of 

2 a report in the records; 

3 (d) a parent, guardian, or person designated by a parent or guardian of the child who is the subject 

4 of a report in the records or other person responsible for the child's welfare, without disclosure of the 

5 identity of any person who reported or provided information on the alleged child abuse or neglect incident 

6 contained in the records; 

7 le) a child named in the records who was allegedly abused or neglected or the child's legal guardian 

8 or legal representative, including the child's guardian ad litem or attorney or a special advocate appointed 

9 by the court to represent a child in a pending case; 

10 (fl the state protection and advocacy program as authorized by 42 U.S.C. 6042(a){2)(8); 

11 (g) approved foster and adoptive parents who are or will be providing care for a child; 

12 (h) a person about whom a report has been made and that person's attorney, with respect to the 

13 relevant records pertaining to that person only and without disclosing the identity of the reporter or any 

14 other person whose safety may be endangered; 

1 5 (i) an agency, including a probation or parole agency, that is legally responsible for the supervision 

16 of an alleged perpetrator of child abuse or neglect; 

17 (j) a person, agency, or organization that is engaged in a bona fide research or evaluation project 

18 and that is authorized by the department to conduct the research or evaluation; 

19 (k) the members of an interdisciplinary child protective team authorized under 41-3-108 for the 

20 purposes of assessing the needs of the child and family, formulating a treatment plan, and monitoring the 

21 plan; 

22 (I) the coroner or medical examiner when determining the cause of death of a child:: 

23 (m) a child fatality review team recognized by the department; 

24 In) a department or agency investigating an applicant for a license or registration that is required 

25 to operate a youth care facility, day-care facility, or child-placing agency; 

26 lo) a person or entity who is carrying out background, employment-related, or volunteer-related 

27 screening of current or prospective employees or volunteers who have or may have unsupervised contact 

28 with children through employment or volunteer activities. A request for information under this subsection 

29 Ql(o) must be made in writing. Disclosure under this subsection Ql(o) is limited to information that 

30 indicates a risk to children posed by the person about whom the information is sought, as determined by 
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the department. 

2 {pl the news media if disclosure is limited to confirmation of factual information regarding how the 

3 case was handled and if disclosure does not violate the privacy rights of the child or the child's parent or 

4 guardian as determined by the department; 

5 {q) an employee of the department or other state agency if disclosure of the records is necessary 

6 for administration of programs designed to benefit the child; 

7 {r) an agency of an Indian tribe or the relatives of an Indian child if disclosure of the records is 

8 necessary to meet requirements of the federal Indian Child Welfare Act; 

9 {s) a youth probation officer who is working in an official capacity with the child who is the sub1ect 

1 0 of a report in the records; 

11 (t) a county attorney, peace officer, or attorney who is hired by or represents the department, if 

1 2 disclosure is necessary for the investigation, defense, or prosecution of a case involving child abuse or 

13 neglect; 

14 (u) a foster care review committee established under 41-3-1115 or, when applicable, a local citizen 

15 review board established under Title 41, chapter 3, part 10; 

16 (v) a school employee participating in an interview of a child by a social worker, county attorney, 

17 or peace officer as provided in 41-3-202; 

18 {w) a member of a county interdisciplinary child information team formed under the provisions of 

19 52-2-211; 

20 {x) members of a local interagency staffing group provided for in 52-2-203; ~ 

21 {y) a member of a youth placement committee formed under the provisions of 41-5-5 25; or 

22 lz) a family advocate acting pursuant to [sections 1 through 10). 

23 (4) A person who is authorized to receive records under this section shall maintain the 

24 confidentiality of the records and may not disclose information in the records to anyone other than the 

25 persons described in subsection {3)(a). However, this subsection may not be construed to compel a family 

26 member to keep the proceedings confidential. 

27 (5) A news organization or its employee, including a freelance writer or reporter, is not liable for 

28 reporting facts or statements made by an immediate family member under subsection (4) if the news 

29 organization, employee, writer, or reporter maintains the confidentiality of the child who is the subject of 

30 the proceeding. 
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(6) This section is not intended to affect the confidentiality of criminal court records or records of 

2 law enforcement agencies." 

3 

4 

5 

Section 12. Section 41-5-603, MCA, is amended to read: 

"41-5-603. Youth court and department records. ( n Except as provided in subsection (2), all 

6 youth court records on file with the clerk of court, including reports of preliminary inquiries, petitions, 

7 motions, other filed pleadings, court findings, verdicts, orders, and decrees, are open to public inspection 

8 until the records are sealed under 41-5-604. 

9 (2) Social, medical, and psychological records, predispositional studies, supervision records of 

1 O probationers, and any report, charge, or allegation that is not adjudicated pursuant to this chapter are open 

11 only to the following: 

12 (a) the youth court and its professional staff; 

13 (b) representatives of any agency providing supervision and having legal custody of a youth; 

14 (c) any other person, by order of the court, having a legitimate interest in the case or in the work 

15 of the court; 

16 (d) any court and its probation and other professional staff or the attorney for a convicted party 

17 who had been a party to proceedings in the youth court when considering the sentence to be imposed upon 

18 the party; 

19 (e) the county attorney; 

20 (f) the youth who is the subject of the report or record, after emancipation or reaching the age of 

21 majority; 

22 (g) a member of a county interdisciplinary child information team formed under 52-2-211 who is 

23 not listed in this subsection (2); 

24 (h) members of a local interagency staffing group provided for in 52-2-203; aR6 

25 Ii) a family advocate acting pursuant to [sections 1 through 1 OJ; and 

26 ill persons allowed access to the records under 45-5-624(7). 

27 13) Any part of records information secured from records listed in subsection (2), when presented 

28 to and used by the court in a proceeding under this chapter, must also be made available to the counsel 

29 for the parties to the proceedings. 

30 14) After youth court and department records, reports of preliminary inquiries, predispositional 
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studies, and supervision records of probationers are sealed, they are not open to inspection except, upon 

2 order of the youth court, for good cause to: 

3 (a) those persons and agencies listed in subsection (2); and 

4 (b) adult probation professional staff preparing a presentence report on a youth who has reached 

5 the age of majority." 

6 

7 NEW SECTION. Section 13. Codification instruction. [Sections 1 through 10] are intended to be 

8 codified as an integral part of Title 41, and the provisions of Title 41 apply to [sections 1 through 1 OJ. 

9 

10 NEW SECTION. Section 14. Severability. If a part of [this act] is invalid, all valid parts that are 

11 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

12 applications, the part remains in effect in all valid applications that are severable from the invalid 

13 applications. 

14 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0386, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act creating a family advocacy program to provide assistance to families that are involved 
in situations of state intervention in family affairs; setting out the duties and privileges 
of a family advocate, including immunity from liability; allowing a family advocate access 
to all relevant records; providing a system of registration of family advocates. 

ASSUMPTIONS: 
1. This proposal requires the Department of Public Health and Human Services (DPHHS) to 

accept registration from persons or nonprofit organizations requesting to be family 
advocates and to notify persons or organizations that their registration has been 
accepted. 

2. DPHHS must administer this function for the youth court system as well as the child 
protective services function within DPHHS. The Department of Corrections would share 
information as required with family advocates for youth in need of supervision, youth 
who are generally under supervision of the Youth Court. 

3. DPHHS will not undertake either a criminal background check or a child protective 
services background check or other activities to screen persons requesting registration 
as a family advocate. 

4. A 1.00 FTE program officer with extensive background and experience in all aspects, 
including legal and operational, of foster care programs, child protective services, 
juvenile probation and parole functions, and Youth Court regulations will be necessary. 
The person in this positions will act as the single technical and point of contact for 
the family advocates. In addition, this individual will: develop the family advocacy 
program; accept family advocate registrations; notify persons that their registration 
has been received and that they are therefore accepted as a family advocate; prepare 
and distribute a standard package of information to family advocates and persons 
wishing to select a family advocate. 

5. DPHHS will develop and distribute the initial compilation of information for the family 
advocacy packet. Subsequently, DPHHS will prepare and distribute annual updates to the 
standard packet of information. DPHHS will incur printing and mailing costs as well as 
personnel services and operating costs to develop and maintain up-to-date the family 
advocate information package. Each copy of the standard packet of information is 
estimated to cost $17.50 to print and distribute. 

6. The standard information packet will include applicable statutes, rules, and policies, 
department and Youth Court procedures, parental and family rights, general fanuly law 
information, a list of attorneys who practice in family law, information about the 
family advocacy program, information about the role and duties of the family advocate 
and family advocacy program, answer family advocate questions about state intervention 
processes, provide child protective service workers, Juvenile probation and parole 
officers, and youth courts with a list of persons accepted as a family advocate in 
their geographic area and statewide. In the first year of the program, about 625 copies 
will be needed for social workers, Juvenile probation, and parole officers, and youth 
courts and another 875 copies would be needed for persons registering to be family 
advocates and for persons wanting to chose a family advocate. In the second year, 500 
copies of the standard information packet would be mailed to new family advocate 
registrants and families wishing to choose a family advocate. 

7. The DPHHS will not provide reimbursement to individuals acting as family advocates or 
to persons who retain a family advocate" A family advocate may accept compensation 
through grants from the public or private sector. 

8. Federal funds support 13.2% of the cost of this function, with the balance of funds 
supported by the general fund. 

Ga.,,..,,, J .. ~ '--:.-'17 
DAVE LEWIS, BUDGET DIREc+oR DATE 
Office of Budget and Program Planning 

(Continued) 

BRAD MOLNAR,' PRIMARY SPONSOR DATE 

Fiscal Note for HB0386, as introduced 
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Fiscal Note Request, HB0386, as introduced 
Page 2 
(continued) 

FISCAL IMPACT: 

Expenditures: 
FTE 
Personal Services 
Operating and Equipment 
Printing and Mailing 

Total 

Funding: 
General Fund (01) 
Federal Funds (03) 

Total 

FY98 
Difference 

1.00 
$34,440 

14,000 
26,250 

$74,690 

$64,831 
9, 859 

$74,690 

FY99 
Difference 

1.00 
$34,440 

5,500 
20,000 

$59,940 

$52,028 
7.912 

$59,940 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
Youth Courts supervise youth in need of supervision. 
result of this bill. 

TECHNICAL NOTES: 

They may see increased costs as a 

The number of persons or organizations that will become family advocates or the number of 
situations that will use an advocate cannot be determined. 
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HOUSE BILL NO. 386 

INTRODUCED BY MOLNAR 

HB0386 02 

APPROVED BY COM ON 
HUMAN SERVICES 

4 A BILL FOR AN ACT ENTITLED: "AN ACT CREATING A FAMILY ADVOCACY PROGRAM TO PROVIDE 

5 ASSISTANCE TO FAMILIES THAT ARE INVOLVED IN SITUATIONS OF STATE INTERVENTION IN FAMILY 

6 AFFAIRS; SETTING OUT THE DUTIES AND PRIVILEGES OF A FAMILY ADVOCATE, INCLUDING IMMUNITY 

7 FROM LIABILITY; ALLOWING A FAMILY ADVOCATE ACCESS TO ALL RELEVANT RECORDS; PROVIDING 

8 A SYSTEM OF REGISTRATION OF FAMILY ADVOCATES; AND AMENDING SECTIONS 41-3-205 AND 

9 41-5-603, MCA." 

10 

11 WHEREAS, because the state is considered to be a parent pursuant to the parens patriae doctrine, 

12 it is the duty of the state to protect children and the family by establishing a watchdog program of family 

13 advocacy that would not only guard and protect the vital interests of a child but also guard and protect the 

14 interests of the family as a whole by helping to prevent the development of erroneous case histories. 

15 

16 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

17 

18 NEW SECTION. Section 1. Short title. [Sections 1 through 1 O] may be cited as the "Family 

19 Protection Act". 

20 

21 NEW SECTION. Section 2. Purpose. The purpose of [sections 1 through 1 OJ is to provide for 

22 procedures, practices, and criteria by which an advocate for the rights and integrity of the family functions 

23 in times of intervention by the state following allegations of child abuse or neglect pursuant to Title 41, 

24 chapter 3, or allegations that a youth is in need of care or supervision pursuant to Title 41, chapter 5. 

25 

26 NEW SECTION. Section 3. Definitions. Unless the context requires otherwise, as used in [sections 

27 1 through 1 OJ, the following definitions apply: 

28 (11 "Department" means the department of public health and human services provided for in 

29 2-15-2201. 

30 (2) "Family advocate" means a person 18 years ot age or older .. chosen by a family, who is not an 
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1 employee of the state and who, from the initial stages of an allegation of child abuse or neglect made 

2 pursuant to .Title 41, chapter 3, or an allegation that a youth is in need of care or supervision made 

3 pursuant to Title 41, chapter 5, acts to guard and protect the rights and integrity of the child's family. The 

4 term includes a family advocacy group that is registered with the state as a nonprofit corporation. 

5 

6 NEW SECTION. Section 4. Immunity from liability. A family advoca,e 1s immune from iiability, 

7 within the meaning of 41-3-203, for actions conducted by the family advocate that are aut ,,_, ,.c:d o~ 

8 [sections 1 through 10] while acting strictly within the scope of the duties set out 1n [sections , r 'rCu[JI1 

9 10]. 

10 

11 NEW SECTION. Section 5. Confidentiality. (1) Except as provided in subsection (2), a family 

12 advocate shall maintain strict confidentiality regarding a family for whom advocacy is undertaken. 

13 (2) A family advocate shall cooperate fully with any legal counsel representing a family without 

14 regard to confidentiality. 

15 

16 NEW SECTION. Section 6. Disclosure. The state, state agency personnel, a foster care review 

17 committee, any information source relative to the family, and any court shall, without regard to 

18 con_fident1ality and without requiring in camera inspection, disclose, upon request, all documentation, 

19 reports, and information regarding a family that is subject to an action brought pursuant to Title 41, chapter 

20 3 or 5, to a family advocate serving that family. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

NEW SECTION. Section 7. Duties of family advocate. Duties of a person acting on behalf of a 

family as a family advocate may include: 

( 1 l rendering assistance and comfort to and acting as liaison for a family whose child is alleged to 

be abused, neglected, or in need of care or supervision from the initial stages of a case to its conclusion; 

(21 attending court hearings regarding the allegations; 

(3) acting as a friend of the court when appropriate, which may include the filing of briefs pursuant 

to Rule 24 of the Montana Rules of Appellate Procedure; 

14) notwithstanding the provisions of 41-3-1115(5), attending all meetings of a foster care review 

committee considering the case and providing information as required; 
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(5) acting as a liaison between the family and the court and between the family and the department; 

2 (6) acting as a liaison between the parent and child; 

3 (7) following the progress of an assigned case from its beginning until the child is either adopted 

4 or returned to the family; 

5 18) investigating delays in the progress of the case and acting as liaison with the family's attorney 

6 or department personnel, if necessary, to encourage the reduction of delays caused by problems oi any 

7 kind; 

8 19) acting as personal representative of the family until the family obtains legal counsel; 

9 110) informing state authorities and the court of relatives, friends, neighbors, godparents, or 

10 members of a child's extended family who are willing to accept a child for temporary foster care and 

11 informing the family of any reason given by tho department as to why a particular person is not acceptable 

12 to provide temporary foster care; 

13 ( 11) if the court awards temporary care and custody of a child to a person referred to in subsection 

14 ( 10) while a case is pending, ensuring that foster care money is paid to that person in a timely manner; and 

1 5 ( 12) if in the family advocate's opinion the case is not proceeding in a timely manner, acting as 

16 liaison or petitioner to the court to encourage timely resolution of the case, which may include seeking legal 

17 counsel from the public defender's office or a legai aid society. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

NEW SECTION. Section 8. Registration of family advocate. ( 1) Before an AN individual person 

may act as a family advocate, that 13orson shall register with the separtffient on a forffi provisod by the 

se13artffient. The department shall 13rovise socuffientation MAY REQUIRE AN AFFIDAVIT of the person's 

acceptanGe as a faffiily asvooate to the person seeking re§istration STATUS. The person shall provide 

copies of the department's aeee13tanee doeumentation to the county 13ublic sefenEler' s office, the county 

attorney's office, anEI the county sheriff's office in the eounty where registration is sou§ht AFFIDAVIT TO 

THOSE PERSONS WHO HAVE A NEED TO KNOW, AS ESTABLISHED BY LAW. 

(2) la) Before a~ nonprofit corporation may act as a family advocate,#te. THE corporation Sffitll 

MAY register with the department on a form provided by the department ans shall present to the 

de13artment a copy of its articles of incorporation and bylaws, a list of its officers, anEI a l:st of :ts members 

who are certifies by the corporation to act as family aElvoeates. 

lb) The department shall provide documentation of the eorporation's aece13tanee as ITS RECEIPT 
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'~- /l, FROFE:'lLY COMPLETED REGISTRATION FORM FOR a family advocate to the corporation seeking 

2 registration. The corporation shall provide copies of the department's aeeeptanee documentation af\6-illl 

3 aeeeR1panyin9 deeuR1entatien to the county public defender's office, the county attorney's office, and the 

4 county sheriff's office in the county where registration is sought. 

5 --

6 NEW SECTION. Section 9. Family advocate -- practice and procedures. 11) Whenever a case is 

7 instituted pursuant to Title 41, chapter 3 or 5, the department shall provide a list ef pete,1t.u.- -~ 

8 adveeates COPY OF [SECTIONS 1 THROUGH 1 OJ. 41-3-205, AND 41-5-603 to the farniiy and ., rn1,y 

9 may choose an advocate. 

1 O 12) IR1R1ediatel•r PROMPTLY upon being contacted by a family that wishes to use the services of 

11 a particular family advocate, that family advocate shall inform the department of the choice. The 

12 department shall then brief the family advocate on the particulars of the case, including a copy of charges 

13 filed, ALLEGATIONS MADE, and other revel ant documents, and provide an indication of whether additional 

14 charges are contemplated and what action the department contemplates will be taken. The family advocate 

1 5 may comment on the charges and actions and the department shall consider AND RECORD the family 

16 advocate's comments in formulating its actions. 

17 (3) A family advocate shall submit to the family a document, to be signed by a family member, 

18 attesting to the fact that the advocate has been chosen by the family. The family advocate shall retain a 

19 copy of the document and give the original to a family member as part of the standard package required 

20 in subsection (4). 

21 (4) A family advocate shall present te MAY PREPARE FOR the family a standard package that 

22 oontains, at a ffliniR1UR1 MAY CONTAIN: 

23 (al the original signed attestation that the family advocate has been chosen by the family, as 

24 provided in subsection (3); 

25 (bl a copy of the statutes, rules, and policies under which the case is proceeding, including a plain 

26 · language explanation of those statutes, rules, and policies; 

27 (cl a copy of any formal charges or allegations filed in the case and a copy of any other documents 

28 filed by the state relating to the case; 

29 (di a list of parental and family rights, privileges, and duties and any pertinent general information 

30 regarding family law; 
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(e) a list of attorneys recognized by the state bar association as family law practitioners; and 

2 (f) a document describing the family advocacy program, including duties of a family advocate and 

3 services available to the family through the family advocate. 

4 ( 5) The department sJ:+a.11 MAY allow visits between the family advocate and the affected child. 

5 BEFORE ALLOWING A VISIT, THE FAMILY ADVOCATE SHALL MEET WITH APPROPRIATE PERSONNEL 

6 OF THE DEPARTMENT. THE DEPARTMENT PERSONNEL SHALL ASSESS THE PURPOSE OF THE VISIT 

7 AND MAY DETERMINE AND REVIEW QUESTIONS TO BE ASKED OR STATEMENTS TO BE MADE BY THE 

8 FAMILY ADVOCATE. IF THE DEPARTMENT PERSONNEL BELIEVE THAT THE PRESENCE OF THE FAMILY 

9 ADVOCATE WOULD ADVERSELY IMPACT THE CHILD, THE FAMILY ADVOCATE MAY BE PREVENTED 

10 BY THE DEPARTMENT FROM MEETING WITH THE CHILD AND THE FAMILY MAY CHOOSE AN 

11 ADVOCATE ACCEPTABLE TO THE DEPARTMENT. Following any visit, the family advocate shall meet with 

12 all concerned parties separately or collectively to assess the case. The family advocate shall act as liaison 

13 with the family to apprise the family of developments as the case proceeds. 

14 (6) A family advocate shall maintain a journal record of all actions taken on the case. If the family 

15 advocate is removed from the case or no longer functions as a family advocate, the journal must be made 

16 available to any family advocate who acts as a replacement. The journal is considered privileged and is to 

1 7 be available for viewing only by immediate family members and their legal counsel. 

18 (7) A family advocate must be informed of and is entitled to be present at any interview of the child 

19 by the court or the department. 

20 

21 NEW SECTION. Section 10. Compensation for family advocate services. A family advocate may 

22 accept compensation for services rendered in the form of unconditional grants from the public or private 

23 sector. 

Section 11. Section 41-3-205, MCA, is amended to read: 

24 

25 

26 "41-3-205. Confidentiality -- disclosure exceptions. ( 1) The case records of the department of 

27 public health and human services and its local affiliate, the county welfare department, the county attorney, 

28 and the court concerning actions taken under this chapter and all records concerning reports of child abuse 

29 and neglect must be kept confidential except as provided by this section. Except as provided in subsections 

30 (41 and (5), a person who permits or encourages the unauthorized dissemination of the contents of case 
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records .,; guilty ot a misdemeanor. 

2 (2) Records may be disclosed to a court tor in camera inspection it relevant to an issue before it. 

3 The court may permit public disclosure if it finds disclosure to be necessary for the fair resolution of an 

4 issue before it. 

5 (3) Records may also be disclosed to the following persons or entities in this state and any other 

6 state or country: 

7 {a) a department, agency, or organization, including a federal agency, military enclave, or Indian 

8 tribal organization, that is legally authorized to receive, inspect, or investigate reports of chilo ., : ite or 

9 neglect and that otherwise meets the disclosure criteria contained in this section; 

1 O {bl a licensed youth care facility or a licensed child-placing agency that is providing service>~ tn tr-o 

11 family or child who is the subject of a report in the records; 

12 (c) a health or mental health professional who is treating the family or child who is the subject of 

13 a report in the records; 

14 {d) a parent, guardian, or person designated by a parent or guardian of the child who is the subject 

15 of a report in the records or other person responsible for the child's welfare, without disclosure of the 

16 identity of any person who reported or provided information on the alleged child abuse or neglect incident 

17 contained in the records; 

18 le) a child named in the records who was allegedly abused or neglected or the child's legal guardian 

19 or legal representative, including the child's guardian ad litem or attorney or a special advocate appointed 

20 by the court to represent a child in a pending case; 

21 If) the state protection and advocacy program as authorized by 42 U.S.C. 6042(a)(2)(8); 

22 lgl approved foster and adoptive parents who are or will be providing care for a child; 

23 lh) a person about whom a report has been made and that person's attorney, with respect to the 

24 relevant records pertaining to that person only and without disclosing the identity of the reporter or any 

25 other person whose safety may be endangered; 

26 Ii) an agency, including a probation or parole agency, that is legally responsible for the supervision 

27 of an alleged perpetrator of child abuse or neglect; 

28 (jl a person, agency, or organization that is engaged in a bona fide research or evaluation proJect 

29 and that is authorized by the department to conduct the research or evaluation; 

30 lkl the members of an interdisciplinary child protective team authorized under 41-3-108 tor the 
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purposes of assessing the needs of the child and family, formulating a treatment plan, and monitoring the 

2 plan; 

3 (II the coroner or medical examiner when determining the cause of death of a child; 

4 (ml a child fatality review team recognized by the department; 

5 (nl a department or agency investigating an applicant for a license or registration that is required 

6 to operate a youth care facility, day-care facility, or child-placing agency; 

7 (ol a person or entity who is carrying out background, employment-related, or volunteer-related 

8 screening of current or prospective employees or volunteers who have or may have unsupervised contact 

9 with children through employment or volunteer activities. A request for information under this subsection 

10 .@l(ol must be made in writing. Disclosure under this subsection .@l(ol is limited to information that 

11 indicates a risk to children posed by the person about whom the information is sought, as determined by 

12 the department. 

13 (pl the news media if disclosure is limited to confirmation of factual information regarding how the 

14 case was handled and if disclosure does not violate the privacy rights of the child or the child's parent or 

15 guardian as determined by the department; 

16 (ql an employee of the department or other state agency if disclosure of the records 1s necessary 

17 for administration of programs designed to benefit the child; 

18 (r) an agency of an Indian tribe or the relatives of an Indian child if disclosure of the records is 

19 necessary to meet requirements of the federal Indian Child Welfare Act; 

20 (s) a youth probation officer who is working in an official capacity with the child who is the subject 

21 of a report in the records; 

22 (ti a county attorney, peace officer, or attorney who is hired by or represents the department, if 

23 disclosure is necessary for the investigation, defense, or prosecution of a case involving child abuse or 

24 neglect; 

2 5 (ul a foster care review committee established under 41-3-111 5 or, when applicable, a local citizen 

26 review board established under Title 41, chapter 3, part 1 0; 

27 (v) a school employee participating in an interview of a child by a social worker, county attorney, 

28 or peace officer as provided in 41-3-202; 

29 (w) a member of a county interdisciplinary child information team formed under the provisions of 

30 52-2-211; 
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(xi 111ernbers of a local interagency staffing group provided for in 52-2-203; et 

2 (yl a member of a youth placement committee formed under the provisions of 41-5-'525 · or 

3 (z) a family advocate acting pursuant to [sections 1 through 1 Oj. 

4 (4) A person who is authorized to receive records under this section shall maintain the 

5 confidentiality of the records and may not disclose information in the records to anyone other than the 

6 persons described In subsection (3)(a). However, this subsection may not be construed to compel a family 

7 member to keep the proceedings confidential. 

8 (5) A news organization or its employee, including a freelance writer or reporter, is no, ,d;l,a tur 

9 reporting facts or statements made by an immediate family member under subsection (4) if the news 

1 O organization, employee, writer, or reporter maintains the confidentiality of the child who is the subject of 

11 the proceeding. 

12 (6) This section is not intended to affect the confidentiality of criminal court records or records of 

13 law enforcement agencies." 

Section 12. Section 41-5-603, MCA, is amended to read: 

14 

15 

16 "41-5-603. Youth court and department records. (1) Except as provided in subsection (2), all 

17 youth court records on file with the clerk of court, including reports of preliminary inquiries, petitions, 

18 motions, other filed pleadings, court findings, verdicts, orders, and decrees, are open to public inspection 

19 until the records are sealed under 41-5-604. 

20 12) Social, medical, and psychological records, predispositional studies, supervision records of 

21 probationers, and any report, charge, or allegation that is not adjudicated pursuant to this chapter are open 

22 only to the following: 

23 (a) the youth court and its professional staff; 

24 (b) representatives of any agency providing supervision and having legal custody of a youth; 

25 (c) any other person, by order of the court, having a legitimate interest in the case or in the work 

26 of the court; 

27 (d) any court and its probation and other professional staff or the attorney for a convicted party 

28 who had been a party to proceedings in the youth court when considering the sentence to be imposed upon 

29 the party; 

30 (el the county attorney; 
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If) the youth who is the subject of the report or record, after emancipation or reaching the age of 

2 majority; 

3 lg) a member of a county interdisciplinary child information team formed under 52-2-211 who is 

4 not listed in this subsection (2); 

5 lh) members of a local interagency staffing group provided for in 52-2-203; alIB 

6 (i) a family advocate acting pursuant to !sections 1 through 10]; and 

7 ill persons allowed access to the records under 45-5-62417). 

8 (3) Any part of records information secured from records listed in subsection (2). when presented 

9 to and used by the court in a proceeding under this chapter, must also be made available to the counsel 

1 O for the parties to the proceedings. 

11 (4) After youth court and department records, reports of preliminary inquiries, predispositional 

12 studies, and supervision records of probationers are sealed, they are not open to inspection except, upon 

13 order of the youth court, for good cause to: 

14 (a) those persons and agencies listed in subsection (2); and 

15 lb) adult probation professional staff preparing a presentence report on a youth who has reached 

16 the age of majority." 

17 

18 NEW SECTION. Section 13. Codification instruction. [Sections 1 through 1 OJ are intended to be 

19 codified as an integral part of Title 41, and the provisions of Title 41 apply to [sections 1 through 101. 

20 

21 NEW SECTION. Section 14. Severability. If a part of [this act] is invalid, all valid parts that are 

22 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

23 applications, the part remains in effect in all valid applications that are severable from the invalid 

24 applications. 

25 -END 
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3 

HOUSE BILL NO. 386 

INTRODUCED BY MOLNAR 

HB0386.02 

4 A BILL FOR AN ACT ENTITLED: "AN ACT CREATING A FAMILY ADVOCACY PROGRAM TO PROVIDE 

5 ASSISTANCE TO FAMILIES THAT ARE INVOLVED IN SITUATIONS OF STATE INTERVENTION IN FAMILY 

6 AFFAIRS; SETTING OUT THE DUTIES AND PRIVILEGES OF A FAMILY ADVOCATE, INCLUDING IMMUNITY 

7 FROM LIABILITY; ALLOWING A FAMILY ADVOCATE ACCESS TO ALL RELEVANT RECORDS; PROVIDING 

8 A SYSTEM OF REGISTRATION OF FAMILY ADVOCATES; AND AMENDING SECTIONS 41-3-205 AND 

9 41-5-603, MCA." 

10 

11 WHEREAS, because the state is considered to be a parent pursuant to the parens patriae doctrine, 

12 it is the duty of the state to protect children and the family by establishing a watchdog program of family 

13 advocacy that would not only guard and protect the vital interests of a child but also guard and protect the 

14 interests of the family as a whole by helping to prevent the development of erroneous case histories. 

15 

16 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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HOUSE BILL NO. 386 

INTRODUCED BY MOLNAR 

HB0386.03 

APPROVED BY COM ON PUBLIC 
HEALTH, WELFARE & SAFETY 

4 A BILL FOR AN ACT ENTITLED: "AN ACT CREATING A FAMILY ADVOCACY PROGRAM TO PROVIDE 

5 ASSISTANCE TO FAMILIES THAT ARE INVOLVED IN SITUATIONS OF STATE INTERVENTION IN FAMILY 

6 AFFAIRS; SETTING OUT THE DUTIES AND PRIVILEGES OF A FAMILY ADVOCATE, INCLUDING IMMUNITY 

7 FROM LIABILITY; ALLOWING A FAMILY ADVOCATE ACCESS TO ALL RELEVANT RECORDS; PROVIDING 

8 A SYSTeM Oli ReGll!.TR/\TIO~J Oli Fi\MlbY ADVOC.t\TeS; AND AMENDING SeCTIONS SECTION 41-3-205 

9 /\~JD 41 6 603, MCA." 

10 

11 WHEREAS, because the state is considered to be a parent pursuant to the parens patriae doctrine, 

12 it is the duty of the state to protect children and the family by establishing a watchdog program of family 

13 advocacy that would not only guard and protect the vital interests of a child but also guard and protect the 

14 interests of the family as a whole by helping to prevent the development of erroneous case histories. 

15 

16 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

17 

18 NEW SECTION. Section 1. Short title. [Sections 1 through 101 may be cited as the "Family 

19 Protection Act". 

20 

21 NEW SECTION. Section 2. Purpose. The purpose of [sections 1 through 1 OJ is to provide for 

22 procedures, practices, and criteria by which an advocate for the rights and integrity of the family functions 

23 in times of intervention by the state following allegations of child abuse or neglect pursuant to Title 41, 

24 chapter 3, or allo!]ations that a yeuth is in ABBS of oarB or suJ3or¥ision J3ursuant to Title 41, ohaJ3t0r 6. 

25 

26 NEW SECTION. Section 3. Definitions. Unless the context requires otherwise, as used in [sections 

27 1 through 1 OJ, the following definitions apply: 

28 (1) "Department" means the department of public health and human services provided for 1n 

29 2-15-2201. 

30 (2) "Family advocate" means a person 18 years of age or older, chosen by a family, who is not an 
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employee of the state and who, from the initial stages of an allegation of child abuse or neglect made 

2 pursuant to Title 41, chapter 3, or an allegation that a youth is in need of care or supervision made 

3 pursuant to Title 41, chapter 5, acts to guard and protect the rights and integrity of the child's family. The 

4 term includes a family advocacy group that is registered with the state as a nonprofit corporation. 

5 

6 NEW SECTION. Section 4. Immunity from liability. A family advocate is immune from liability, 

7 within the meaning of 41 •3-203, for actions conducted by the family advocate that are authorized by 

8 [sections 1 through 1 OJ while acting strictly within the scope of the duties set out in [sections 1 through 

9 10]. 

10 

11 NEW SECTION. Section 5. Confidentiality. (1) Except as provided in subsection (2), a family 

12 advocate shall maintain strict confidentiality regarding a family for whom advocacy is undertaken. 

13 (2) A family advocate shall cooperate fully with any legal counsel representing a family without 

14 regard to confidentiality. 

15 

16 NEW SECTION. Section 6. Disclosure. The state, state agency personnel, a foster care review 

17 committee, any information source relative to the family, and any court shall, without MAY WITH regard 

18 to confidentiality and •uitl:iout FOEfuiring AFTER AN in camera inspection, disclose, upon request, all 

19 documentation, reports, and information regarding a family that is subject to an action brought pursuant 

20 to Title 41, chapter 3 ef-&, to a family advocate serving that family. 

21 

22 NEW SECTION. Section 7. Duties of family advocate. Duties of a person acting on behalf of a 

23 family as a family advocate may include: 

24 ( 1) rendering assistance and comfort to and acting as liaison for a family whose child is alleged to 

25 be abused, neglected, or in need of care or supervision from the initial stages of a case to its conclusion; 

26 (2) attending court hearings regarding the allegations; 

27 (3) acting as a friend of the court when appropriate, whish FRB'/ insllclSe the filing et eriefs purs.iant 

28 le falule 24 ef tAo Monlana l-lules of /\.!Jfl8llate 12roseslclre; 

29 (4) notwithstanding the provisions of 41-3-1115(5), attending all meetings of a foster care review 

30 committee OR CITIZEN REVIEW BOARD considering the case and providing information as required; 
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1 15) acting as a liaison between the family and the court and between the family and the department; 

2 16) acting as a liaison between the parent and child; 

3 17) following the progress of an assigned case from its beginning until the shils is either aseptes 

4 PARENTAL RIGHTS TO THE CHILD ARE TERMINATED or THE CHILD IS returned to the family; 

5 (8) investigating delays in the progress of the case and acting as liaison with the family's attorney 

6 or department personnel, if necessary, to encourage the reduction of delays caused by problems of any 

7 kind; 

8 (9) acting as personal representative of the family until the family obtains legal counsel; 

9 (10) informing state authorities and the court of relatives, friends, neighbors, godparents, or 

10 members of a child's extended family who are willing to accept a child for temporary foster care and WITH 

11 A SIGNED RELEASE OF INFORMATION FROM THE PROPOSED TEMPORARY FOSTER CARE PROVIDER 

12 informing the family of any reason given by the department as to why a particular person REQUESTED BY 

13 THE FAMILY is not acceptable to provide temporary foster care; 

14 ( 11) if the court awards temporary care and custody of a child to a person referred to in subsection 

15 ( 10) while a case is pending, ensurin§ HELP TO ENSURE that foster care money is paid to that person in 

16 a timely manner; and 

17 112) if in the family advocate's opinion the case is not proceeding in a timely manner, acting as 

18 liaison or petitioner to the court to encourage timely resolution of the case, which may include seeking legal 

19 counsel from the public defender's office or a legal aid society. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

NEW SECTION. Section 8. Registration of family advocate. (1) Before an AN individual person 

may act as a family advocate, tAat person &Rall rn§ister with tAe depam1:ient en a form previded by the 

a013artment. The department shall 13re1,ise sesumentatien MAY REQUIRE AN AFFIDAVIT of the person's 

aooe13tanoe as a family aavasate ta tl:lo persan seokin§ ro§istratien STATUS. The person shall provide 

copies of the ae13artment's aooe13tanoe seoumentatien to the oounty 13utilio sefenser's offioe, the oounty 

attorne~•'s oUise, ans the oeunty sheriff's oUise in tl:le seunty where re§i&tratian is sou9"1t AFFIDAVIT TO 

THOSE PERSONS WHO HAVE A NEED TO KNOW, AS ESTABLISHED BY LAW. 

(2) (al Before a/:;_ nonprofit corporation may act as a family advocate,-tl:le,..__TI,!_§ sorporation shall 

MM re§ister 11 ·ith the se13artment en a form pre·,ises ev the se13artment ans shall 13r0s0nt ta the 

de13artff1ent a oopy of its artisles of insor13oration and byla ... ,•s, a list of its effisers, and a list of its members 
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•yho are sertified by the ssqmratioR to ast as family advosatss. 

2 

3 

4 

5 

6 

7 

1bl Tho departmoRt shall provide domc1FReRtatioR of the sorporation's assoptanso as ITS RleClelPT 

Of A PROPleRLY COMPLl!HD ReGlaTRATION fORM fOR a family ad,•osato ts tho oorporation seskin!J 

re!Jistration. Tho eorporation shall prs11ide sepias of the department's asooptaneo desumentatisn and all 

aeeoFRpanyin!J desumentatien to the eoi.nty publis defender's offiss, tho eeunt~• atternev's sffioe, and the 

eountv sheriff's sffiso in the oo,;nt~· where re!]istratisn is ssi.!]ht. 

8 NEW SECTION. Section 9. Family advocate -- practice and procedures. ( 1) Whenever a case is 

9 instituted pursuant to Title 41, chapter 3 Gf-&, the departFRont shall FAMILY ADVOCATE, IF ANY, MAY 

10 provide a list of pstential family advssates COPY OF [SECTIONS 1 THROUGH 101. AND 41-3-205,--AWG, 

11 41 Ii 60J to the family and the family may choose an advocate. 

12 (2) IFRmodiatel•f PROMPTLY upon being contacted by a family that wishes to use the services of 

13 a particular family advocate, that family advocate shall inform the department of the choice. The 

14 department shall then brief the family advocate on the particulars of the case, including a copy of charges 

15 filed, ALLEGATIONS MADE, and other revelant documents, and provide an indication of whether additional 

16 charges are contemplated and what action the department contemplates will be taken. The family advocate 

17 may comment on the charges and actions and the department shall consider AND RECORD the family 

18 advocate's comments in formulating its actions. 

19 13) A family advocate shall submit to the family a document, to be signed by a family member, 

20 attesting to the fact that the advocate has been chosen by the family. The family advocate shall retain a 

21 copy of the document and give the original to a family member as part of the standard packa!:ie required 

22 in subsection (4). 

23 (4) A family advocate shall present ts MAY PREPARE FOR the family a standard package that 

24 ssntains, at a FRinimuri:i MAY CONTAIN: 

25 (a) the original signed attestation that the family advocate has been chosen by the family, as 

26 provided in subsection (3); 

27 (b) a copy of the statutes, rules, and policies under which the case is proceeding, including a plain 

28 language explanation of those statutes, rules, and policies; 
. ' 

29 (c) a copy of any formal charges or allegations filed in the case and a copy of any other documents 

30 filed by the state relating to the case; 
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1 (d) a list of parental and family rights, privileges, and duties and any pertinent general information 

2 regarding family law; 

3 (el a list of attorneys recognized by the state bar association as family law practitioners; and 

4 If) a document describing the family advocacy program, including duties of a family advocate and 

5 services available to the family through the family advocate. 

6 (51 The department &Ra!+ MAY allow visits between the family advocate and the affected child. 

7 BEFORE ALLOWING A VISIT, THE FAMILY ADVOCATE SHALL MEET WITH APPROPRIATE PERSONNEL 

8 OF THE DEPARTMENT. THE DEPARTMENT PERSONNEL SHALL ASSESS THE PURPOSE OF THE VISIT 

9 AND MAY DETERMINE AND REVIEW QUESTIONS TO BE ASKED OR STATEMENTS TO BE MADE BY THE 

10 FAMILY ADVOCATE. IF THE DEPARTMENT PERSONNEL BELIEVE THAT THE PRESENCE OF THE FAMILY 

11 ADVOCATE WOULD ADVERSELY IMPACT THE CHILD. THE FAMILY ADVOCATE MAY BE PREVENTED 

12 BY THE DEPARTMENT FROM MEETING WITH THE CHILD AN-C. IF THE REASON FOR NOT ALLOWING A 

13 FAMILY ADVOCATE TO VISIT WITH A CHILD IS BECAUSE THE FAMILY ADVOCATE IS UNACCEPTABLE 

14 TO THE DEPARTMENT, THE FAMILY MAY CHOOSE AN ADVOCATE ACCEPTABLE TO THE DEPARTMENT. 

15 Following any visit AT WHICH THE FAMILY ADVOCATE IS PRESENT, the family advocate &Ra!+ MAY meet 

16 with all concerned parties separately or collectively to assess the case. The family advocate shall act as 

17 liaison with the family to apprise the family of developments as the case proceeds. 

18 (61 A family advocate shall maintain a journal record of all actions taken on the case. If the family 

19 advocate is removed from the case or no longer functions as a family advocate, the journal must be made 

20 available to any family advocate who acts as a replacement. The journal is considered privileged and is to 

21 be available for viewing only by immediate family members and their legal counsel. 

22 (71 A family advocate must be informed of and is entitleEI te MAY, IF APPROPRIATE, be present 

23 at any SCHEDULED interview of the child by the court or the department. 

24 

25 NEW SECTION. Section 10. Compensation for family advocate services. A family advocate may 

26 accept compensation for services rendered in the form of unconditional grants from the public or private 

27 sector. 

Section 11. Section 41-3-205, MCA, is amended to read: 

28 

29 

30 "41-3-205. Confidentiality -- disclosure exceptions. ( 1 I The case records of the department of 
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1 public health and human services and its local affiliate, the county welfare department, the county attorney, 

2 and the court concerning actions taken under this chapter and all records concerning reports of child abuse 

3 and neglect must be kept confidential except as provided by this section. Except as provided in subsections 

4 (41 and (5), a person who permits or encourages the unauthorized dissemination of the contents of case 

5 records is guilty of a misdemeanor. 

6 (2) Records may be disclosed to a court for in camera inspection if relevant to an issue before it. 

7 The court may permit public disclosure if it finds disclosure to be necessary for the fair resolution of an 

8 issue before it. 

9 (3) Records may also be disclosed to the following persons or entities in this state and any other 

10 state or country: 

11 (al a department, agency, or organization, including a federal agency, military enclave, or Indian 

12 tribal organization, that is legally authorized to receive, inspect, or investigate reports of child abuse or 

13 neglect and that otherwise meets the disclosure criteria contained in this section; 

14 (bl a licensed youth care facility or a licensed child-placing agency that is providing services to the 

1 5 family or child who is the subject of a report in the records; 

16 (c) a health or mental health professional who is treating the family or child who is the subject of 

1 7 a report in the records; 

18 (di a parent, guardian, or person designated by a parent or guardian of the child who is the subject 

19 of a report in the records or other person responsible for the child's welfare, without disclosure of the 

20 identity of any person who reported or provided information on the alleged child abuse or neglect incident 

21 contained in the records; 

22 (e) a child named in the records who was allegedly abused or neglected or the child's legal guardian 

23 or legal representative, including the child's guardian ad litem or attorney or a special advocate appointed 

24 by the court to represent a child in a pending case; 

25 (fl the state protection and advocacy program as authorized by 42 U.S.C. 6042(a)(2)(8); 

26 (g) approved foster and adoptive parents who are or will be providing care for a child; 

27 (h) a person about whom a report has been made and that person's attorney, with respect to the 

28 relevant records pertaining to that person only and without disclosing the identity of the reporter or any 

29 other person whose safety may be endangered; 

30 (i) an agency, including a probation or parole agency, that is legally responsible for the supervision 
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of an alleged perpetrator of child abuse or neglect; 

2 (j) a person, agency, or organization that is engaged in a bona fide research or evaluation project 

3 and that is authorized by the department to conduct the research or evaluation; 

4 lk) the members of an interdisciplinary child protective team authorized under 41-3-108 for the 

5 purposes of assessing the needs of the child and family, formulating a treatment plan, and monitoring the 

6 plan; 

7 (I) the coroner or medical examiner when determining the cause of death of a child; 

8 (m) a child fatality review team recognized by the department; 

9 (n) a department or agency investigating an applicant for a license or registration that is required 

10 to operate a youth care facility, day-care facility, or child-placing agency; 

11 (o) a person or entity who is carrying out background, employment-related, or volunteer-related 

1 2 screening of current or prospective employees or volunteers who have or may have unsupervised contact 

13 with children through employment or volunteer activities. A request for information under this subsection 

14 @lo) must be made in writing. Disclosure under this subsection @(o) is limited to information that 

15 indicates a risk to children posed by the person about whom the information is sought, as determined by 

16 the department. 

1 7 (p) the news media if disclosure is limited to confirmation of factual information regarding how the 

18 case was handled and if disclosure does not violate the privacy rights of the child or the child's parent or 

19 guardian as determined by the department; 

20 (q) an employee of the department or other state agency if disclosure of the records is necessary 

21 for administration of programs designed to benefit the child; 

22 Ir) an agency of an Indian tribe or the relatives of an Indian child if disclosure of the records is 

23 necessary to meet requirements of the federal Indian Child Welfare Act; 

24 (s) a youth probation officer who is working in an official capacity with the child who is the subject 

25 of a report in the records; 

26 (t) a county attorney, peace officer, or attorney who is hired by or represents the department, if 

27 disclosure is necessary for the investigation, defense, or prosecution of a case involving child abuse or 

28 neglect; 

29 (u) a foster care review committee established under 41-3-111 5 or, when applicable, a local citizen 

30 review board established under Title 41, chapter 3, part 1 O; 
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(v) a school employee participating in an interview of a child by a social worker, county attorney, 

2 or peace officer as provided in 41-3-202; 

3 (w) a member of a county interdisciplinary child information team formed under the provisions of 

4 52-2-211; 

5 (x) members of a local interagency staffing group provided for in 52-2-203; ei: 

6 (y) a member of a youth placement committee formed under the provisions of 41-5-525; or 

7 (z) a family advocate acting pursuant to [sections 1 through 1 Oj WITHOUT DISCLOSURE OF THE 

8 IDENTITY OF ANY PERSON WHO REPORTED OR PROVIDED INFORMATION ON THE ALLEGED CHILD 

9 ABUSE OR NEGLECT INCIDENT CONTAINED IN THE REPORT. 

10 (4) A person who is authorized to receive records under this section shall maintain the 

11 confidentiality of the records and may not disclose information in the records to anyone other than the 

12 persons described in subsection (3)(a). However, this subsection may not be construed to compel a family 

1 3 member to keep the proceedings confidential. 

14 (5) A news organization or its employee, including a freelance writer or reporter, is not liable for 

15 reporting facts or statements made by an immediate family member under subsection (4) if the news 

16 organization, employee, writer, or reporter maintains the confidentiality of the child who is the subject of 

17 the proceeding. 

18 (6) This section is not intended to affect the confidentiality of criminal court records or records of 

19 law enforcement agencies." 

Sestien 12. SostioA 41 ii 603, MCA, is amended to rnad: 

20 

21 

22 "41 ii 603. Yeuth eeurt and department reeorde. (1) l!xoopt as pFoYided iA subsestion (2l. all 

23 youtl:i SOUFt FeGOFds OR file witl:i tl:ie sloFk of GOUFt, iAsludiA§ FBPBFts of PFBlimiAaFy iAEJUiFies, potitiens, 

24 metiens, ether filed ploadin9s, oeurt findiA@s, veFeists, oraers, aml eesroos, are epen ta puslis inspection 

25 ,mtil tl:ie FOGBFdS are sealoa UAQBF 41 Ii 004, 

26 (2l Sosial, moeisal, aml ps11ol:iolo§isal rosoFEls, pFoElispositional stueios, super,•ision Fosords of 

27 pFoeatioAoFs, and an•1 FopoFt, shaF§O, eF alle§atieA tl:iat is Rot adjuElisatoe pursuant ta this shapteF aFo epon 

2 B enly ta tho follewiA§ · 

29 (al the youth oouFt aml its pFefessional staff; 

30 (Ill FopFesentati>ros of any a§BAG'f pFouidiA§ supoFvisioA and ha~•iA!J loi;ial sustoely of a yeuth; 

~
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

(ol any othor porsen, BY ereer sf the oeurt, haYiA[l a lo[JitiR1ate interest in the sass er in tho worl1 

et the seurt; 

(ei) an,· sourt ans its preBation and othor profossienal staff or tho attorney for a oon•;iotod part•; 

who had Boon a party to prooeoain[Js in tho •,outh oeurt whon oonsieioriA§ tho sor=itonoo te BB impessd uper=i 

the party; 

(e) the oounty attorney; 

(fl the youth who is the suBjeot of tho report or raoorei, aft0r emanoipation or roaohing the age of 

Rlajerity; 

(g) a R1BR1Ber of a oounty interdisoiplinary ohilei inforR1ation teaRl ferR1oei yneier e2 2 211 who is 

not listea in this suBseotion (2); 

(h) R1BR1Bors of·a looal interagenoy staffing [Jroup proYiaoei for in e2 2 20:3; and 

(i) a family aeivooate aoting 13leJFGlelant to [sestions 1 threugh 1 Oj; ans 

ill persons allo•veei assess to tho reoords Yneiar 4 e e e24 (7). 

(:3) Any part of reoores inforR1ation sooureei froRl reooreis listoei in suBsestion (2), when presented 

to anei i,soel B',' tho sourt in a prooooeling uneler this shaptor, FAUst also Bo rnaeio aYailaBlo to tho oounsol 

for the parties to the prooomJings. 

(4) After yeuth seurt anei eiepartRlBAt raooreis, reports of preliminary inEjuirios, filFBelispesitienal 

stueiies, anei suporYision roooreis of pFBBationers are sealed, they are not Ofilon to inspootion oxoopt, upon 

order ef tho youth oourt, for goos oauso to: 

(a) those persons and agonoios listed in SleJBsootion (2); and 

(e) adult probation professional staff preparing a prosontonso roport on a youth •0<ho has reashod 

the r19e sf majority." 

24 NEW SECTION. Section 12. Codification instruction. [Sections 1 through 1 OJ are intended to be 

25 codified as an integral part of Title 41, and the provisions of Title 41 apply to [sections 1 through 1 OJ. 

26 

27 NEW SECTION. Section 13. Severability. If a part of [this act] is invalid, all valid parts that are 

28 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

29 applications, the part remains in effect in all valid applications that are severable from the invalid 

30 applications. 
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