
5 5th Legislature LC1212.01 

~ BILL NO. 3 'iJ 
2 INTRODUCED BY ----------'--+"-"-'-'-'=---------------~ 

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE CIVIL PENAL TY PROVISIONS OF THE METAL 

5 MINE RECLAMATION ACT AND THE OPENCUT MINING ACT; GRANTING DISCRETION TO THE 

6 DEPARTMENT OF ENVIRONMENTAL QUALITY IN INSTITUTING CIVIL PENAL TY ACTIONS; PROVIDING 

7 CRITERIA FOR EXERCISING THE DEPARTMENT'S CIVIL PENALTY ACTION DISCRETION AND FOR 

8 DETERMINING CIVIL PENALTY AMOUNTS; AMENDING SECTIONS 82-4-361 AND 82-4-441, MCA; AND 

9 PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 Section 1. Section 82-4-361, MCA, is amended to read: 

14 "82-4-361. Violation -- penalties -- waiver. (1) (a) E11eept as pre¥ided in su0se□tiens (1)(0) and 

15 m,a The department may assess an administrative civil penalty of not less than $100 or more than $1,000 

16 for each of the following violations, and an additional administrative civil penalty of not less than $100 or 

17 more than $1,000 for each day during which the violation continues, and may bring an action for an 

18 injunction from continuing the violation FAay 00 iFApesed against: 

19 (i) a person or operator who violates a provision of this part, a rule or order adopted under this part, 

20 or a term or condition of a permit; or 

21 (ii) any director, officer, or agent of a corporation who willfully authorizes, orders, or carries out a 

22 violation of a provision of this part, a rule or order adopted under this part, or a term or condition of a 

23 permit. 

24 (b) If the violation created an imminent danger to the health or safety of the public or caused 

25 significant environmental harm, the maximum penalty is $5,000 for each day of violation. 

26 {2) The department shall take into account the following factors in determining whether to institute 

27 a civil penalty action and in determining the penalty amount: 

28 (al the nature, circumstances, extent, and gravity of the violation; 

29 (b) the violator's ability to pay and prior history of violations; 

30 (c) the economic benefit or savings, if any, to the violator resulting from the violator's action; 
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(d) the amounts voluntarily expended by the violator to address or mitigate the violation or impacts 

2 of the violation; and 

3 (e) other matters that justice may require. 

4 ~ ill The department may bring an action for a· restraining order or a temporary or permanent 

5 injunction against an operator or other person violating or threatening to violate an order adopted under this 

6 part. 

7 lbl The eivil peAalties previded fer iA this sootieA ma}' be waived fer a FAiAer vielatieA if it is 

8 setermiAes that the 'l'ielatieA sees Aet represeAt peteAtial harFA ta p1,Jblie healtl=I, p1,Jlalie safety, er the 

9 eAYireAFAeRt aRs sees Rat iFApair the adFAiRistratien ef tl=lis part. The bears shall adept rnle!1 ta iFAplemeAt 

1 O ans asFAiAistor a preoes1,Jre fer ,,.,,aiver ef a peAalty 1,JRder H1is Si,JlaseetioR. 

11 ~1±1 The department shall notify the person or operator of the violation. The department shall 

12 issue a statement of proposed penalty within 30 days after notice of the violation. The person or operator, 

13 by filing a written request within 20 days of receipt of the notice of proposed penalty, is entitled to a 

14 hearing on the issues of whether the alleged violation has occurred and whether the penalty proposed to 

15 be assessed is proper. After the hearing or after the time for requesting a hearing has expired, the board 

16 shall make findings of fact and issue a written decision as to the occurrence of the violation and whether 

17 the amount of penalty is warranted. The board shall order the payment of a penalty in that amount. The 

18 person or operator shall remit the amount of the penalty or petition for judicial review within 30 days of 

19 receipt of the order. A person or operator who fails to request the hearing provided for in this subsection 

20 or who fails to petition for judicial review within 30 days of receipt of the order forfeits that person's or 

21 operator's right to seek judicial review of the violation or penalty determinations. These penalties are 

22 recoverable in an action brought by the department." 

23 

24 

25 

Section 2. Section 82-4-441, MCA, is amended to read: 

"82-4-441. Penalty -- enforcement. ( 1) A The department may assess against a person who 

26 violates any of the provisions of this part, rules adopted under this part, or provisions of a contract for 

27 reclamation: 

28 la) shall pa}' a civil penalty of not less than $100 or more than $1,000 for the violation; and 

29 lb) sl'lall pay an additional civil penalty of not less than $100 or more than $1,000 for each day 

30 during which a violation continues following the service of notice of the violation-;--ilf!e 
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lol R'1a',' BO OAj0iA0B fr0R'1 00AtiAUiA€1 tA0 vielatiOA as proviEloe iA tAiS soetieA. 

2 (2) Tl=lo eivil poAalties previElee fer iA tl=lis soetieA R'1a'r' so wai•,•oe fer a R'1iAor violatioA if it is 

3 dotorR'1iAod that tl=le violatioA does Rot ropreseAt potential hmR'1 to 13uelie health, puelie safety, or the 

4 eAvironR'1ent ans Eloes not iR'1pair tho adR'1inistration of this part. Tho soars shall aao13t rules to iR'1pleR'1ent 

5 aAd aeR'1iAistor a prooedure for waiver of a penalty uneer this sutiseotion. The department shall take into 

6 account the following factors in determining whether to institute a civil penalty action and in determining 

7 the penalty amount: 

8 (al the nature, circumstances, extent, and gravity of the violation; 

9 (bl the violator's ability to pay and prior history violations; 

10 (cl the economic benefit or savings, if any, to the violator resulting from the violator's action; 

11 (d) the amounts voluntarily expended by the violator to address or mitigate the violation or impacts 

12 of the violation; and 

13 (e) other matters that justice may require. 

14 (3) The department shall notify the person or operator of the violation. The person or operator is 

15 entitled, by filing a written request within 20 days of receipt of the notice of violation, to a hearing on the 

16 issues of whether the alleged violation has occurred and whether the penalty proposed to be imposed is 

17 proper. The department shall issue a statement of proposed penalty no more than 10 days after notice of 

18 violation. After the hearing or after the time for requesting a hearing has expired, the board shall make 

19 findings of fact, issue a written decision as to the occurrence of the violation and the amount of penalty 

20 warranted, and order the payment of a penalty in that amount. The person or operator shall remit the 

21 amount of the penalty within 30 days of the order. If the person or operator wishes to obtain judicial review 

22 of the assessment, the person or operator shall submit with the penalty a statement that the penalty is 

23 being paid under protest and the department shall hold the payment in escrow until judicial review is 

24 complete. A person or operator who fails to request and submit testimony at the hearing provided for in 

25 this subsection or who fails to pay the assessed penalty under protest within 30 days of the order 

26 assessing the penalty forfeits the right to seek judicial review of the violation or penalty determinations. 

27 These penalties are recoverable in an action brought by the department in the district court of the first 

28 judicial district of this state, in and for the county of Lewis and Clark, or in the district court of the county 

29 in which the opencut mine is located. 

30 14) The department may bring an action to enjoin an operator or other person violating or 
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threatening to violate this part, rules adopted pursuant to this part, or a contract made pursuant to this part 

2 in the district court of the first judicial district of this state, in and for the county of Lewis and Clark, or in 

3 the district court of the county in which the opencut mine is located." 

4 

5 NEW SECTION. Section 3. Applicability. [This act] applies to proceedings begun on or after [the 

6 effective date of this act]. 

7 

8 

9 

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0383. as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act revising the civil penalty provisions of the metal mine reclamation act and the 
open cut mining act; granting discretion to the Department of Environmental Quality in 
instituting civil penalty action; providing criteria for exercising the department's civil 
penalty action discretion and for determining civil penalty amounts. 

ASSUMPTIONS: 
1. On an annual basis the department may assess an administrative civil penalty for 15-

20 violations of the Metal Mine Reclamation Act and 10-15 violations of the Open cut 
Mining Act. This bill provides more discretion and flexibility to the department 
and allows the department to consider whether to institute a civil action and to 
deternu.ne the appropriate penalty. This discretion allows the department to 
consider enforcement options under other environmental authorities, such as the 
Water Quality Act, for violations at mines permitted under the Metal Mines 
Reclamation Act and the Open cut Mining Act. The department assumes that the 
number of penalty actions initiated will remain relatively constant. 

2. Assessment of administrative civil penalties under these provisions will continue to 
be conducted by existing department staff. No additional expense is anticipated. 

FISCAL IMPACT: 
There will be no fiscal impact to DEQ from this bill. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
Additional discretion and flexibility will improve the department's ability to enforce the 
provisions of the Metal Mine Reclamation Act and the Open cut Mining Act. 

s;~~To, Z- ~:/) 
\/ ,z----, "'-.. G.?<: 

OX, PRIMARY SPONSOR 
-Y-9/ 
DATE 

Office of Budget and Program Planning 
Fiscal Note for HB0383, as introduced 
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L.__ BILL NO. 3f.3 

LC1212.01 

APPROVED BY COM ON 
NATURAL RESOURCES 

2 INTRODUCED BY ----------'----\--"-"-.l..L""-----------------

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE CIVIL PENALTY PROVISIONS OF THE METAL 

5 MINE RECLAMATION ACT AND THE OPENCUT MINING ACT; GRANTING DISCRETION TO THE 

6 DEPARTMENT OF ENVIRONMENTAL QUALITY IN INSTITUTING CIVIL PENALTY ACTIONS; PROVIDING 

7 CRITERIA FOR EXERCISING THE DEPARTMENT'S CIVIL PENAL TY ACTION DISCRETION AND FOR 

8 DETERMINING CIVIL PENALTY AMOUNTS; AMENDING SECTIONS 82-4-361 AND 82-4-441, MCA; AND 

9 PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 Section 1. Section 82-4-361, MCA, is amended to read: 

14 "82-4-361. Violation•· penalties•· waiver. (1) (a) E110013t as 13ro,,.ieleel iA sueseetieAs (1)(13) aAel 

15 ~ The department may assess an administrative civil penalty of not less than $ 100 or more than $1,000 

1 6 for each of the following violations, and an additional administrative civil penalty of not less than $100 or 

17 more than $1,000 for each day during which the violation continues, and may bring an action for an 

18 injunction from continuing the violation A'!a•; 13e iffi13osoel against: 

19 (i) a person or operator who violates a provision of this part, a rule or order adopted under this part, 

20 or a term or condition of a permit; or 

21 (ii) any director, officer, or agent of a corporation who willfully authorizes, orders, or carries out a 

22 violation of a provision of this part, a rule or order adopted under this part, or a term or condition of a 

23 permit. 

24 (b) If the violation created an imminent danger to the health or safety of the public or caused 

25 significant environmental harm, the maximum penalty is $5,000 for each day of violation. 

26 121 The department shall take into account the following factors in determining whether to institute 

27 a civil penalty action and in determining the penalty amount: 

28 (al the nature. circumstances, extent, and gravity of the violation; 

29 (bl the violator's ability to pay and prior history of violations: 

30 (cl the economic benefit or savings, if any, to the violator resulting from the violator's action; 
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(d) the amounts voluntarily expended by the violator to address or mitigate the violation or impacts 

2 of the violation; and 

3 (e) other matters that justice may reyuire. 

4 '~ ill The department may bring an action for a restraining order or a temporary or permanent 

5 injunction against an operator or other person violating or threatening to violate an order adopted under this 

6 part. 

7 isl The oi,·il penalties pro..,ided for in this sootion A'la1• 13e wai,,·ed for a A'linor ..,io-la-t+A9--+f..-i-t--+s 

8 deterA'lined that the violation does not re!3resent !30tential harA'l to !'lUBlio health, !3Ui3Iie safety, or tho 

9 environA'lent anel eloes not iA'l!'lSir tho aelA'linistration of this !3art. The eoard shall aelo!'lt rules to iA'lpleA'lent 

1 O anel adA'linister a !3roeedure for waiver of a !3onalty under this sussootion. 

11 t6}ill The department shall notify the person or operator of the violation. The department shall 

12 issue a statement of proposed penalty within 30 days after notice of the violation. The person or operator, 

13 by filing a written request within 20 days of receipt of the notice of proposed penalty, is entitled to a 

14 hearing on the issues of whether the alleged violation has occurred and whether the penalty proposed to 

15 be assessed is proper. After the hearing or after the time for requesting a hearing has expirnd, the board 

16 shall make findings of fact and issue a written decision as to the occurrence of the violation and whether 

17 the amount of penalty is warranted. The board shall order the payment of a penalty in that amount. The 

18 person or operator shall remit the amount of the penalty or petition for judicial review withi11 30 days of 

19 receipt of the order. A person or operator who fails to request the hearing provided for in this subsection 

20 or who fails to petition for judicial review within 30 days of receipt of the order forfeits that person's or 

21 operator's right to seek judicial review of the violation or penalty determinations. These penalties are 

22 recoverable in an action brought by the department." 

23 

24 

25 

Section 2. Section 82-4-441, MCA, is amended to read: 

"82-4-441. Penalty -- enforcement. (11 A The department may assess against a person who 

26 violates any of the provisions of this part, rules adopted under this part, or provisions of a contract for 

27 reclamation: 

28 (a) shall 130v a civil penalty of not less than $100 or more than $1,000 for the violation; and 

29 (bl shall !38\o' an additional civil penalty of not less than $100 or more than $1,000 for each day 

30 during which a violation continues following the service of notice of tho violation;---aR& 
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(el ffi8Y 00 eAjeiAed freffi eeAtiA1:1iA!l the •~ielatien as previeied in this seetien. 

2 12) The ei,il penalties provided !er in this seotion ffia•; 0e waived ler a ffiinor vielatien if it is 

3 deterffiined that the vielatien sees net represent petential harffi te pt10lie health, pt10lio safety, or the 

4 on 11ironment ans sees net impair the asminisHation et this part. The boars sl:iall aeiept rt1les to ·1ffiplemont 

5 anei aaministor a proooeit1re fer ,..,aivor et a penalty 1:1neior this su0seetion. The department shall take into 

6 account the following factors in determining whether to institute a civil penalty action and in determining 

7 the penalty amount: 

8 (a) the nature, circumstances, extent, and gravity of the violation; 

9 (b) the violator's ability to pay and prior history violations; 

1 O le) the economic benefit or savings, if any, to the violator resulting from the violator's action; 

1 1 Id) the amounts voluntarily expended bv the violator to address or mitigate the violation or impacts 

12 of the violation: and 

13 le) other matters that justice may require. 

14 13) The department shall notify the person or operator of the violation. The person or operator is 

1 5 entitled, by filing a written request within 20 days of receipt of the notice of violation, to a hearing on the 

1 6 issues of whether the alleged violation has occurred and whether the penalty proposed to be imposed is 

1 7 proper. The department shall issue a statement of proposed penalty no more than 1 0 days after notice of 

18 violation. After the hearing or after the time for requesting a hearing has expired, the board shall make 

19 findings of fact, issue a written decision as to the occurrence of the violation and the amount of penalty 

20 warranted, and order the payment of a penalty in that amount. The person or operator shall remit the 

21 amount of the penalty within 30 days of the order. If the person or operator wishes to obtain judicial review 

22 of the assessment, the person or operator shall submit with the penalty a statement that the penalty is 

23 being paid under protest and the department shall hold the payment in escrow until judicial review is 

24 complete. A person or operator who fails to request and submit testimony at the hearing provided for in 

25 this subsection or who fails to pay the assessed penalty under protest within 30 days of the order 

26 assessing the penalty forfeits the right to seek judicial review of the violation or penalty determinations. 

27 These penalties are recoverable in an action brought by the department in the district court of the first 

28 judicial district of this state, in and for the county of Lewis and Clark, or in the district court of the county 

29 in which the opencut mine is located. 

30 (4) The department may bring an action to enjoin an operator or other person violating or 
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threatening to violate this part, rules adopted pursuant to this part, or a contract made pursuant to this part 

2 in the district court of the first judicial district of this state, in and for the county of Lewis and Clark, or in 

3 the district court of the county in which the opencut mine is located." 

4 

5 NEW SECTION. Section 3. Applicability. [This act] applies to proceedings begun on or after [the 

6 effective date of this act]. 

7 

8 

9 

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval. 

-END-
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2 

3 

HOUSE BILL NO. 383 

INTRODUCED BY KNOX 

HB0383.02 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE CIVIL PENALTY PROVISIONS OF THE METAL 

5 MINE RECLAMATION ACT AND THE OPENCUT MINING ACT; GRANTING DISCRETION TO THE 

6 DEPARTMENT OF ENVIRONMENTAL QUALITY IN INSTITUTING CIVIL PENALTY ACTIONS; PROVIDING 

7 CRITERIA FOR EXERCISING THE DEPARTMENT'S CIVIL PENAL TY ACTION DISCRETION AND FOR 

8 DETERMINING CIVIL PENALTY AMOUNTS; AMENDING SECTIONS 82-4-361 AND 82-4-441, MCA; AND 

9 PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 Section 1. Section 82-4-361, MCA, is amended to read: 

14 "82-4-361. Violation -- penalties -- waiver. (1) (a) Exee13t as 13rovided in subseetiens (1)(b) and 

1 5 +;&l,---a The department may assess an administrative civil penalty of not less than $100 or more than $1,000 

16 for each of the following violations, and an additional administrative civil penalty of not less than $ 100 or 

1 7 more than $1,000 for each day during which the violation continues, and may bring an action for an 

18 injunction from continuing the violation R'la'J' be iR'l13osed against: 

19 (i) a person or operator who violates a provision of this part, a rule or order adopted under this part, 

20 or a term or condition of a permit; or 

21 (ii) any director, officer, or agent of a corporation who willfully author.izes, orders, or carries out a 

22 violation of a provision of this part, a rule or order adopted under this part, or a term or condition of a 

23 permit. 

24 I b) If the violation created an imminent danger to the health or safety of the public or caused 

25 significant environmental harm, the maximum penalty is $5,000 for each day of violation. 

26 (2) The department shall take into account the following factors in determining whether to institute 

27 a civil penalty action and in determining the penalty amount: 

28 (a) the nature, circumstances, extent, and gravity of the violation; 

29 (bl the violator's ability ta aay and prior history of violations; 

30 (cl the economic benefit or savings, if any, to the violator resulting from the violator's action; 

- 1 -
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Id) the amounts voluntarily expended by the violator to address or mitigate the violation or impacts 

2 of the violation; and 

3 (el other matters that justice may require. 

4 (21 (al .Ql The department may bring an action for a restraining order or a temporary or permanent 

5 ·injunction against an operator or other person violating or threatenino to viDlate an order adopted under this 

6 part. 

7 (bl The eivil 13eAalties 13revided for iA this seetieA ffiav be waived for a miAer vielatien if it~ 

8 deterffiined that the \'ielatien dees Rot re13resent 130teAtial l=iarffi to 13ublic health, publie safetv, or---me 

9 eAvironment aAd does Ast iA'l13air the adffiinistratieA of this part. The board shall adept rules to implemem 

10 and ad mi Rister a preeedure for waiver of a penaltv under this subseetion. 

11 fd+ill The department shall notify the person or operator of the violation. The department shall 

12 issue a statement of proposed penalty within 30 days after notice of the violation. The person or operator, 

13 by filing a written request within 20 days of receipt of the notice of proposed penalty, is entitled to a 

14 hearing on the issues of whether the alleged violation has occurred and whether the penalty proposed to 

15 be assessed is proper. After the hearing or after the time for requesting a hearing has expired, the board 

16 shall make findings of fac,t and issue a written decision as to the occurrence of the violation and whether 

17 the amount of penalty is warranted. The board shall order the payment of a penalty in that amount. The 

18 person or operator shall remit the amount of the penalty or petition for judicial review within 30 days of 

19 receipt of the order. A person or operator who fails to request the hearing provided for in this subsection 

20 or who fails to petition for judicial review within 30 days of receipt of the order forfeits that person's or 

21 operator's right to seek judicial review of the violation or penalty determinations. These penalties are 

22 recoverable in an action brought by the department." 

Section 2. Section 82-4-441, MCA, is amended to read: 

23 

24 

25 "82-4-441. Penalty -- enforcement. (1) A The department may assess against a person who 

26 violates any of the provisions of this part, rules adopted under this part, or provisions of a contract for 

27 reclamation: 

28 !al shall pay a civil penalty of not less than $100 or more than $1,000 for the violation; and 

29 (bl shall pa1· an additional civil penalty of not less than $100 or more than $1,000 for each day 

30 during which a violation continues following the service of notice of the violation-;---aflt! 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(el FAav 13e eAjoiAes froFA soRtim1iRg tho violatioR as pro~•isos iA this sostieR. 

I 2) The ei~•il peRaltios proviseEI for iA this sootioR FA av 130 waiveEI for a R'liRor vielatioR if it is 

setmFAineEI that the .,.iolation Eloos Rot represeAt poteRtial harRl to pul31ie health, pul31ie safet·t, or the 

eA•tiroRRleRt aREI Eloes Rot iR1,iair the aEIRliRistratioR of this part. Tl'le 13oarEI shall as opt rules to iR1pleR1ent 

anEI aEIRliRister a proeeElure for waiver of a penaltv unEler tl'lis sul3seotion. The department shall take into 

account the following factors in determining whether to institute a civil penalty action and in determining 

the penalty amount: 

(al the nature, circumstances, extent, and gravity of the violation; 

(b) the violator's al3ility to aay and prior history OF violations: 

(cl the economic benefit or savings, if any, to the violator resulting from the violator's action; 

(d) the amounts voluntarily expended by the violator to address or mitigate the violation or impacts 

of the violation; and 

(e) other matters that justice may require. 

131 The department shall notify the person or operator of the violation. The person or operator is 

entitled, by filing a written request within 20 days of receipt of the notice of violation, to a hearing on the 

issues of whether the alleged violation has occurred and whether the penalty proposed to be imposed is 

proper. The department shall issue a statement of proposed penalty no more than 1 O days after notice of 

violation. After the hearing or after the time for requesting a hearing has expired, the board shall make 

findings of fact, issue a written decision as to the occurrence of the violation and the amount of penalty 

warranted, and order the payment of a penalty in that amount. The person or operator shall remit the 

amount of the penalty within 30 days of the order. If the person or operator wishes to obtain judicial review 

of the assessment, the person or operator shall submit with the penalty a statement that the penalty is 

being paid under protest and the department shall hold the payment in escrow until judicial review is 

complete. A person or operator who fails to request and submit testimony at the hearing provided for in 

this subsection or who fails to pay the assessed penalty under protest within 30 days of the order 

assessing the penalty forfeits the right to seek judicial review of the violation or penalty determinations. 

These penalties are recoverable in an action brought by the department in the district court of the first 

judicial district of this state, in and for the county of Lewis and Clark, or in the district court of the county 

in which the opencut mine is located. 

(4) The department may bring an action to enjoin an operator or other person violating or 
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55th Legislature HB0383.02 

threatening to violate this part, rules adopted pursuant to this part, or a contract made pursuant to this part 

2 in the district court of the first judicial district of this state, in and for the county of Lewis and Clark, or in 

3 the district court of the county in which the opencut mine is located." 

4 

5 NEW SECTION. Section 3. Applicability. [This act] applies •r, proceedings begun on or after [the 

6 effective date of this act]. 

7 

8 

9 

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval. 

-END-
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2 

3 

HOUSE BILL NO. 383 

INTRODUCED BY KNOX 

HB0383.02 

APPROVED BY COM ON 
NATL'RAL RESOURCES 

4 A Bill FOR AN ACT ENTITLED: "AN ACT REVISING THE CIVIL PENALTY PROVISIONS OF THE METAL 

5 MINE RECLAMATION ACT AND THE OPENCUT MINING ACT; GRANTING DISCRETION TO THE 

6 DEPARTMENT OF ENVIRONMENTAL QUALITY IN INSTITUTING CIVIL PENALTY ACTIONS; PROVIDING 

7 CRITERIA FOR EXERCISING THE DEPARTMENT'S CIVIL PENALTY ACTION DISCRETION AND FOR 

8 DETERMINING CIVIL PENALTY AMOUNTS; AMENDING SECTIONS 82-4-361 AND 82-4-441, MCA; AND 

9 PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

1 2 

13 Section 1. Section 82-4-361, MCA, is amended to read: 

14 "82-4-361. Violation -- penalties -- waiver. (1 I (a) i;>rnept as previeee in subseetions 11 libl and 

15 Q+,a The department may assess an administrative civil penalty of not less than $100 or more than $1,000 

16 for each of the following violations, and an additional administrative civil penalty of not less than $1 00 or 

17 more than $1,000 for each day during which the violation continues, and may bring an action for an 

18 inJunction from continuing the violation FAay be iFApesoe against: 

19 (i) a person or operator who violates a provision of this part, a rule or order adopted under this part, 

20 or a term or condition of a permit; or 

21 {ii) any director, officer, or agent of a corporation who willfully author.izes, orders, or carries out a 

22 violation of a provision of this part, a rule or order adopted under this part, or a term or condition of a 

23 permit. 

24 (bl If the violation created an imminent danger to tho health or safety of the public or caused 

25 significant environmental harm, tho maximum penalty is $5,000 for each day of violation. 

26 (2) Tho department shall take into account the following factors in determining whether to institute 

27 a civil penalty action and in determining the penalty amount: 

28 (al the nature, circumstances, extent, and gravity of the violation; 

29 (bl the violator's aeility to eay ans prior history of violations; 

30 (c) tho economic benefit or savings. if any, to the violator resulting from the violator's action; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(di the amounts voluntarily expended by the violator to address or mitigate the v1olat1on or impacts 

of the violation; and 

(e) other matters that justice may require. 

~f-+a+ Lll The department may bring an action for a restraining order or a temporary or permanent 

injunction against an operator or other person violating or threatening to violate an order adopted under this 

part. 

M-+he s1Yil penalties pre•;iEleEl for in this seotion R'l8V i3e .,.,.aiyeEl for a miner •;inlation if tt--is 

determineEl that the •;ielation Eleos not represent potential harR'l to plcli31ie health, plclslis safety, or the 

enviroAmeAt aAEl Eloes Aot impair the aElministratieA of this part. The eoarEl shall eElopt rnles to impleFAeP,t 

anEl aElminister a preeeEllclre for waiYer of a penaltv lclnEler this SlclBseetion. 

t-3+ill The department shall notify the person or operator of the violation. The department shall 

issue a statement of proposed penalty within 30 days after notice of the violation. The person or operator, 

by filing a written request within 20 days of receipt of the notice of proposed penalty, is entitled to a 

hearing on the issues of whether the alleged violation has occurred and whether the penalty proposed to 

be assessed is proper. After the hearing or after the time for requesting a hearing has expired, the board 

shall make findings of fact and issue a written decision as to the occurrence of the violation and whether 

the amount of penalty is warranted. The board shall order the payment of a penalty in that amount. The 

person or operator shall remit the amount of the penalty or petition for judicial review within 30 days of 

receipt of the order. A person or operator who fails to request the hearing provided for in this subsection 

or who fails to petition for judicial review within 30 days of receipt of the order forfeits that person's or 

operator's right to seek judicial review of the violation or penalty determinations. These penalties are 

recoverable in an action brought by the department." 

Section 2. Section 82-4-441, MCA, is amended to read: 

"82-4-441. Penalty -- enforcement. ( 1) A The department may assess against a person who 

26 violates any of the provisions of this part, rules adopted under this part, or provisions of a contract for 

2 7 reclamation: 

28 (al shall pa•; a civil penalty of not less than $100 or more than $1,000 for the violation; and 

29 lb) shall pav an additional civil penalty of not less than $100 or more than $1,000 for each day 

30 during which a violation continues following the service of notice of the violation-;-af!EI 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

lei ma·,· be enjoinea from eontinuin§ tl=io violation as pro•;iaea in tl=11s section. 

121 The ei·,·il penalties pro•.-iaea for in this section mav be wai•;ea for a minor violation if it is 

aetermined that the violation eloes not represent potential harm to publie health, public safety, sr the 

environment and dses not impair the aelministration sf tl=iis part. The board shall aaopt rules ts implement 

and aelminister a preeeeluro for we1·,·er ef a penalty unser this subseetion. The department shall take into 

account the following factors in determining whether to institute a civil penalty action and in determining 

the penalty amount: 

la) the nature, circumstances, extent, and gravity of the violation; 

lb) the violator's ability to aay anel prior history OF violations; 

le) the economic benefit or savings, if any, to the violator resulting from the violator's action; 

Id) the amounts voluntarily expended by the violator to address or mitigate the violation or impacts 

of the violation: and 

le) other matters that justice may require. 

(3) The department shall notify the person or operator of the violation. The person or operator is 

entitled, by filing a written request within 20 days of receipt of the notice of violation, to a hearing on the 

issues of whether the alleged violation has occurred and whether the penalty proposed to be imposed is 

proper. The department shall issue a statement of proposed penalty no more than 10 days after notice of 

violation. After the hearing or after the time for requesting a hearing has expired, the board shall make 

findings of fact, issue a written decision as to the occurrence of the violation and the amount of penalty 

warranted, and order the payment of a penalty in that amount. The person or operator shall remit the 

amount of the penalty within 30 days of the order. If the person or operator wishes to obtain judicial review 

of the assessment, the person or operator shall submit with the penalty a statement that the penalty is 

being paid under protest and the department shall hold the payment in escrow until judicial review is 

complete. A person or operator who fails to request and submit testimony at the hearing provided for in 

this subsection or who fails to pay the assessed penalty under protest within 30 days of the order 

assessing the penalty forfeits the right to seek judicial review of the violation or penalty determinations. 

These penalties are recoverable in an action brought by the department in the district court of the first 

Judicial district of this state, in and for the county of Lewis and Clark, or in the district court of the county 

in which the opencut mine is located. 

(41 The department may bring an action to enjoin an operator or other person violating or 

_Legisl!"ive 
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threatening to violate this part, rules adopted pursuant to this part, or a contract made pursuant to this part 

2 in the district court of the first judicial district of this state, in and for the county of Lewis and Clark, or in 

3 the district court of the county 1n which the opencut mine is located." 

4 

5 NEW SECTION. Section 3. Applicability. [This act] applies to proceedings begun on or after [the 

6 effective date of this act]. 

7 

8 

9 

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval. 

-END-
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HOUSE BILL NO. 383 

INTRODUCED BY KNOX 

4 A BILL FOR AN ACT ENTITLED: 'AN ACT REVISING THE CIVIL PENALTY PROVISIONS OF THE METAL 

5 MINE RECLAMATION ACT AND THE OPENCUT MINING ACT; GRANTING DISCRETION TO THE 

6 DEPARTMENT OF ENVIRONMENTAL QUALITY IN INSTITUTING CIVIL PENALTY ACTIONS; PROVIDING 

' 7 CRITERIA FOR EXERCISING THE DEPARTMENT'S CIVIL PENALTY ACTION DISCRETION AND FOR 

8 DETERMINING CIVIL PENAL TY AMOUNTS; AMENDING SECTIONS 82-4-361 AND 82-4-441, MCA; AND 

9 PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 Section 1. Section 82-4-361, MCA, is amended to read: 

14 "82-4-361. Violation -- penalties•· waiver. (1) (a) E110e1H as pFeYieee iR sloJesootioRs 1111131 aRe 

15 rnra The department may assess an administrative civil penalty of not less than $100 or more than $1,000 

16 for each of the following violations, and an additional administrative civil penalty of not less than $100 or 

17 more than $1,000 for each day during which the violation continues, and may bring an action for an 

18 injunction from continuing the ,violation R'la'p' ee iR'lpesee against: 

19 (i) a person or operator who violates a provision of this part, a rule or order adopted under this part, 

20 or a term or condition of a permit; or 

21 (ii) any director, officer, or agent of a corporation who willfully author.izes, orders, or carries out a 

22 violation of a provision of this part, a rule or order adopted under this part, or a term or condition of a 

23 permit. 

24 (b) If the violation created an imminent danger to the health or safety of the public or caused 

25 significant environmental harm, the maximum penalty is $5,000 for each day of violation. 

26 (2) The department shall take into account the following factors in determining whether to institute 

27 a civil penalty action and in determining the penalty amount: 

28 (al the nature. circumstances, extent, and gravity of the violation; 

29 (bl the violator's aeili~y ~e pay aRe prior history of violations; 

30 (cl the economic benefit or savings, if any, to the violator resulting from the violator's action; 

~ legislatiu 
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Id) the amounts voluntarily expended by the violator to address or mitigate the violation or impacts 

2 of the violation; and 

3 (el other matters that justice may require. 

4 121 (al .Ll.J. The department may bring an action for a restraining order or a temporary or permanent 

5 injunction against an operator or other person violating or threatening to violate an order adopted under this 

6 part. 

7 (131 The ei.,,il peAalties pre¥iEieEI fer in this seetieA ffiav ea ',Yai¥eEi fer a ffiiAer -. ielatien if it Is 

8 EieterA1inea that the ·~ielatien Eiees net represent peteAtial harFA ta pl:ll3Iie healtR, pl:ll3Iio safet~', er tRo 

9 en•,ireAR'IBAt ana aees net iFApair the aaFRiAi&tFatien af this part. TRe eoarEi shall aEiept rl:lles EO iFApleFA □ At 

1 O anEi aEiFAinister a preeeEil:lre for ',Yai¥er of a penalt•r l:lAEior tRis 51:lBSoetien. 

11 ~J.il. The department shall notify the person or operator of the violation. The department shall 

12 issue a statement of proposed penalty within 30 days after notice of the violation. The person or operator, 

13 by filing a written request within 20 days of receipt of the notice of proposed penalty, is entitled to a 

14 hearing on the issues of whether the alleged violation has occurred and whether the penalty proposed to 

15 be assessed is proper. After the hearing or after the time for requesting a hearing has expired, the board 

16 shall make findings of fact and issue a written decision as to the occurrence of the violation and whether 

17 the amount of penalty is warranted. The board shall order the payment of a penalty in that amount. The 

18 person or operator shall remit the amount of the penalty or petition for judicial review within 30 days of 

19 receipt of the order. A person or operator who fails to requ11st the hearing provided for in this subsection 

20 or who fails to petition for judicial review within 30 days of rec11ipt of the order forfeits that person's or 

21 operator's right to seek Judicial review of the violation or penalty determinations. These penalties are 

22 recoverable in an action brought by the department." 

Section 2. Section 82-4-441, MCA, is amended to read: 

23 

24 

25 "82-4-441. Penalty ·· enforcement. ( 1 I A The department may assess against a person who 

26 violates any of the provisions of this part, rules adopted under this part, or provisions of a contract for 

27 reclamation: 

28 la) shall pav a civil penalty of not less than $100 or more than $1,000 for the violation; and 

29 lb) sRall pav an additional civil penalty of not less than $100 or more than $1,000 for each day 

30 during which a violation continues following the service of notice of the violationt-<IA4 
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9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

le\ rnay eo enIoii:ae0 lrorn oontinuin§ tho ,;iolation as pro·, 1000 iA this seotioA. 

121 The GP,'11 peAalt·os pro•;iaoa for iA this seetioA A'1B¥ ea wai·;ea fer a FF1iF1er 'iiolatieA it it is 

detorFF11F1ed that the ·,·ielation does Aet represent potential ham, to puelio healtl'l, publie safet·,•, or the 

en·moAA'\OAt and does not IA'1pair tfle adff1inistratioFI of tl'lis part. The eeara sl'lall adopt rllles to irnplement 

ans aaff1irnster a proeeaL1re tor waI,·er of a penal!)' under this sc1bseetion. The department shall take into 

account the following factors in determining whether to institute a civil penalty action and in determining 

the penalty amount: 

(al the nature, circumstances, extent, and gravity of the violation; 

(bl the violator's aeility to aav aAa prior history OF violations: 

{c) the economic benefit or savings, if any. to the violator resulting from the violator's action; 

(d) the amounts voluntarily expended by the violator to address or mitigate the violation or impacts 

of the violation; and 

(el other matters that justice may require. 

13) The department shall notify the person or operator of the violation. The person or operator is 

entitled. by filing a written request within 20 days of receipt of the notice of violation, to a hearing on the 

issues of whether the alleged violation has occurred and whether the penalty proposed to be imposed is 

proper. The department shall issue a statement of proposed penalty no more than 10 days after notice of 

violation. After the hearing or after the time for requesting a hearing has expired, the board shall make 

findings of fact, issue a written decision as to the occurrence of the violation and the amount of penalty 

warranted, and order the payment of a penalty in that amount. The person or operator shall remit the 

amount of the penalty within 30 days of the order. If the person or operator wishes to obtain judicial review 

of the assessment, the person or operator shall submit with the penalty a statement that the penalty is 

being paid under protest and the department shall hold the payment in escrow until judicial review is 

complete. A person or operator who fails to request and submit testimony at the hearing provided for in 

this subsection or who fails to pay the assessed penalty under protest within 30 days of the order 

assessing the penalty forfeits the right to seek judicial review of the violation or penalty determinations. 

These penalties are recoverable in an action brought by the department in the district court of the first 

judicial district of this state, in and for the county of Lewis and Clark, or in the district court of the county 

in which the opencut mine is located. 

14) The department may bring an action to enjoin an operator or other person violating or 
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threatening to violate this part, rules adopted pursuant to this part, or a contract made pursuant to this part 

2 in the district court of the first judicial district of this state, in and for the county of Lewis and Clark, or in 

3 the district court of the county in which the opencut mine is located." 

4 

5 NEW SECTION. Section 3. Applicability. [This act] applies to proceedings begun on or after [the 

6 effective date of this act]. 

7 

8 

9 

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval. 

-END-
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