55th Legislature LC1212.01

%ﬂg: BILLNO. 345

INTRODUCED BY {1\ %
\

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE CiVIL PENALTY PROVISIONS OF THE METAL
MINE RECLAMATION ACT AND THE OPENCUT MINING ACT; GRANTING DISCRETION TO THE
DEPARTMENT OF ENVIRONMENTAL QUALITY IN INSTITUTING CIVIL PENALTY ACTIONS; PROVIDING
CRITERIA FOR EXERCISING THE DEPARTMENT'S CIVIL PENALTY ACTION DISCRETION AND FOR
DETERMINING CIViL PENALTY AMOUNTS; AMENDING SECTIONS 82-4-361 AND 82-4-441, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 82-4-361, MCA, is Iamended to read:

"82-4-361. \Violation -- penalties -- waiver. {1} (a} E*eept—as—pmn—smaseeaem—%and

{2}-a The department may assess an administrative civil penaity of not less than $100 or more than $1,000

tor each of the following violations; and an additional administrative civii penalty of not tess than $100 or

more than $1,000 for each day during which the violation continues; and may bring an action for an

injunction from continuing the violation may-be-impesed against:

{i) aperson or operator who violates a provision of this part, a rule or order adopted under this part,
or a term ar condition of a permit; or

(ii} any director, officer, or agent of a corporation who wilifully authorizes, orders, or ¢arries out a
violation of a provision of this part, a rule or order adopted under this part, or a term or condition of a
permit.

(b) If the violation created an imminent danger to the health or safety of the public or caused
significant environmental harm, the maximum penaity is $5,000 for each day of vioiation.

(2) The departf’nent shall take into account the following factors in determining whether to institute

a civil penalty action and in determining the penalty amount:

(a] the nature, circumstances, extent, and qgravity of the violation;

(b} the violator's ability to pay and prior histary of violations;
{¢) the economic benefit or savings, if any, to the viglator resulting from the violator's action;
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{d} the amounts voluntarily expended by the violator to address or mitigate the violation or impacts

of the violation; and

{e) other matters that justice may require.

{2+—at (3) The department may bring an action for a restraining order or a temporary or permanent
injunction against an operator or other person violating or threatening to violate an order adopted under this

part.

+34{4] The department shall notify the person or operator of the violation. The department shali

issue a statement of proposed penalty within 30 days after notice of the viclation. The person or operator,
by filing a written request within 20 days of receipt of the notice of proposed penalty, is entitled to a
hearing on the issues of whether the alleged violation has occurred and whether the penalty proposed to
be assessed is proper. After the hearing or after the time for requesting a hearing has expired, the board
shall make findings of fact and issue a written decision as to the occurrence of the violation and whether
the amount of penalty is warranted. The board shall order the payment of a penalty in that amount. The
person or gperator shall remit the amount of the penalty or petition for judicial review within 30 days of
receipt of the order. A person or operator who fails to request the hearing provided for in this subsection
or who fails to petition for judicial review within 30 days of receipt of the order forfeits that person’s or
operatar’s right to seek judicial review of the violation or penalty determinations. These penaities are

recoverable in an action brought by the department.”

Section 2. Section 82-4-441, MCA, is amended to read:

"82-4-441. Penalty -- enforcement. (1) A The department may assess against a person who

violates any of the provisions of this part, rules adopted under this part, or provisions of a contract for
reclamation:

{a} shal-pay a civil penalty of not less than $100 or more than $1,000 for the violation; and

(b) shal-pay an additional civil penalty of not less than $100 or more than $1,000 for each day

during which a violation continues following the service of notice of the violation:—and
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account the following factors in determining whether to institute a civil penalty action and in determining

the penalty_amount:

{a) the nature, circumstances, extent, and gravity of the violation;

(b} the violator’s ability to pay and prior history violations;

{c) the economic benefit or savings, if any, to the violator resulting from the violator’s action;

(d} the amounts voluntarily expended by the violator to address or mitigate the violation or impacts

of the violation: and

{e} other matters that justice may require.

{3) The department shall notify the person or operator of the violation. The person or operator is
entitled, by filing a written request within 20 days of receipt of the notice of violation, to a hearing on the
issues of whether the alleged violation has occurred and whether the penalty proposed to be imposed is
proper. The department shall issue a statement of proposed penaity no more than 10 days after notice of
violation. After the hearing or after the time for requesting a hearing has expired, the board shall make
findings of fact, issue a written decision as to the occurrence of the violation and the amount of penalty
warranted, and order the payment of a penalty in that amount. The person or operator shall remit the
amount of the penalty within 30 days of the order. If the person or operator wishes ta obtain judicial review
of the assessment, the person or operator shall submit with the penalty a statement that the penaity is
being paid under protest and the department shali hold the payment in escrow until judicial review is
complete. A person or operator who fails to request and submit testimony at the hearing provided for in
this subsection or who fails 1o pay the assessed penaity under protest within 30 days of the order
assessing the penalty forfeits the right to seek judicial review of the violation or penalty determinations.
These penalties are recoverable in an action brought by the department in the district court of the first
judicial district of this state, in and for the county of Lewis and Clark, or in the district court of the county
in which the opencut mine is located.

{4) The department may bring an action to enjoin an operator or other person violating or
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threatening to violate this part, rules adopted pursuant to this part, or a contract made pursuant to this part
in the district court of the first judicial district of this state, in and for the county of Lewis and Clark, or in

the district court of the county in which the opencut mine is located.”

NEW SECTION. Section 3. Applicability. [This act] applies to proceedings begun on ar after [the

effective date of this act].

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approvai.
-END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for HBO383, as introduced

Q OPpOoS S :
An act revising the civil penalty provisions of the metal mine recliamation act and the
open cut mining act; granting discretion to the Department c¢f Environmental Quality in
instituting civil penalty action; providing criteria for exercising the department’s civil
penalty action discretion and for determining civil penalty amounts.

ASSUMPTIONS:
1. On an annual basis the department may assess an administrative civil penalty for 15-

20 violations of the Metal Mine Reclamation Act and 10-15 violations of the Open cut
Mining Act. This bill provides more discretion and flexibility to the department
and allows the department tc consider whether to institute a civil action and to
determine the appropriate penalty. This discretion allows the department to
consider enforcement options under other environmental authorities, such as the
Water Quality Act, for violations at mines permitted under the Metal Mines
Reclamation Act and the Open cut Mining Act. The department assumes that the
number of penalty actions initiated will remain relatively constant.

2. Assessment cf administrative civil penalties under these provisions will continue to
be conducted by existing department staff. No additional expense is anticipated.

EISCAL IMPACT:
There will be no fiscal impact to DEQ from this bill.

NG— GE_EFF S0 oS GISLATION:
Additional discretion and flexibility will improve the department’s ability to enforce the
provisions of the Metal Mine Reclamation Act and the Open cut Mining Act.

&wi&/ <-3 “1 /k S 5*\/\ we< D597

DAVE LEWIS, BUDGET DIRECTOR DATE DICK KNOX, PRIMARY 3PONSOR DATE
Office cof Budget and Program Planning

Fiscal Note for HB0O3B3, as introduced
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%&,BILL no. 3L

INTRODUCED 8Y A g x
\

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE CIVIL PENALTY PROVISIONS OF THE METAL
MINE RECLAMATION ACT AND THE OPENCUT MINING ACT; GRANTING DISCRET!ON TO THE
DEPARTMENT OF ENVIRONMENTAL QUALITY IN INSTITUTING CIVIL PENALTY ACTIONS; PROVIDING
CRITERIA FOR EXERCISING THE DEPARTMENT'S CIVIL PENALTY ACTION DISCRETION AND FOR
DETERMINING CIVIL PENALTY AMOUNTS; AMENDING SECTIONS 82-4-361 AND 82-4-441, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA.:

Section 1. Section 82-4-361, MCA, is ‘amended to read:

"82-4-361. Violation -- penalties -- waiver. {1} (a} Exeept-as-provided-insubseetiens{Hband
{2}-a The department may assess an administrative civil penaity of not less than $100 or more than $1,000
for each of the following violations; and an additional administrative civil penalty of not less than $100 or

more than §1,000 for each day during which the violation continues; and may bring an action for an

injunction from continuing the violation rray-be-impesed against:

{i} aperson or operator who violates a provision of this part, a rule or order adopted under this part,
or a term or condition of a permit; or

(i} any director, officer, or agent of a corporation who willfully authorizes, orders, or carries out a
vialation of a provision of this part, a rule or order adopted under this part, or a term or condition of a
permit.

(k) If the viclation created an imminent danger to the health or safety of the public or caused
significant environmental harm, the maximum penalty is $5,000 for each day-of violation.

(2) The department shall take into account the fotlowing factors in determining whether to institute

a_civil penalty actign and in determining the penalty amount:

{a} the nature, circumstances, extent, and gravity of the violation;

(b) the violator’s ability 10 pay and prior history of violations;

{c} the economic benefit or savings, if any, to the violator resulting from the violator’s action;

{\:::J"‘.i. - A8 2£3
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{d) the amounts voluntarily expended by the violator to address or mitigate the violation_gr impacts

of the violation; and

(e) other matters that justice may regyuire.

i2—ar (3) The department may bring an action for a restraining order or a temparary or permanent
injuncticn against an operator or other person violating or threatening to violate an order adopted under this

part.

{3}(4) The department shall notify the person or operator of the violation. The department shall

issue a statement of proposed penalty within 30 days after notice of the violation. The person or operator,
by filing a written request within 20 days of receipt of the notice of proposed penalty, is entitled to a
hearing on the issues of whether the alleged violation has occurred and whether the penaity proposed to
be assessed is proper. After the hearing or after the time for requesting a hearing has expired, the board
shall make findings of fact and issue a written decision as to tha occurrence of the violation and whether
the amount of penalty is warranted. The board shall order the payment of a penalty in that amount. The
perscn or opérator shall remit the amount of the penalty or petition for judicial review within 30 days of
receipt of the order. A persan or operator who fails to request the hearing provided for in this subsection
or who fails to petition for judicial review within 30 days of receipt of the order forfeits that person’s or
operator’s right to seek judicial review of the violation or penalty determinations. These penalties are

recoverable in an action brought by the department.”

Section 2. Section 82-4-441, MCA, is amended to read:

"82-4-441, Penalty -- enforcement. (1) A The department may assess against a person who
violates any of the provisions of this part, rules adopted under this part, or provisions of a contract for
reclamation:

{a) shal-pay a civil panaity of not less than $100 or more than $1,000 for the violation; and

(b) shaH-pay an additional civil penalty of not less than $100 or more than $1,000 for each day

during which a violation continues following the service of notice of the violation—ard
‘ Legislative
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account the following factors in determining whether to institute a civil penality action and in determining

the penalty._ amount:

{a) the nature, circumstances, extent, and gravity of the violation;

(b} the violator’s ability to pay and prior history violations:

{c} the economic benefit or savings, if any, to the violator resulting from the vioiator’s action;

(d} the amounts voluntarily expended by the violator to address or mitigate the viclation or impacts

of the violation; and

(e} other matters that justice may require.

(3} The department shall notify the person or operator of the violation. The person or operator is
entitled, by filing a written request within 20 days of receipt of the notice of violation, to a hearing on the
issues of whether the alleged violation has occurred and whether the penalty proposed to be imposed is
proper. The department shall issue a statement of proposed penaity no more than 10 days after notice of
violation. After the hearing or after the time for requesting a hearing has expired, the beard shall make
findings of fact, issue a written decision as to the occurrence of the violation and the amount of penalty
warranted, and order the payment of a penalty in that amount. The person or operator shall remit the
amount of the penalty within 30 days of the order. If the person or operator wishes to obtain judicial review
of the assessment, the person or operator shail submit with the penaity a statement that the penalty is
being paid under protest and the department shall hoid the payment in escrow until judicial review is
complete. A person or operator who fails ta request and submit testimony at the hearing provided for in
this subsection or who fails 10 pay the assessed penaity under protest within 30 days of the order
assessing the penalty forfeits the right to seek judicial review of the violation or penalty determinations.
These penaltias are recaoverable in an action brought by the department in the district court of the first
judicial district of this state, in and for the county of Lewis and Clark, or in the district court of the county
in which the opencut mine is located.

{4) The department may bring an action to enjoin an operator or other person violating of
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threatening to violate this part, rules adopted pursuant to this part, or a contract made pursuant to this part
in the district court of the first judicial district of this state, in and for the county of Lewis and Clark, or in

the district court of the county in which the opencut mine is located.”

NEW SECTION. Section 3. Applicability. [This act] applies to proceedings begun on or after [the

effective date of this act].

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval.
-END-
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HOUSE BILL NO. 383
INTRODUCED BY KNOX

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE CIVIL PENALTY PROVISIONS OF THE METAL
MINE RECLAMATION ACT AND THE OPENCUT MINING ACT; GRANTING DISCRETION TQ THE
DEPARTMENT OF ENVIRONMENTAL QUALITY IN INSTITUTING CIVIL PENALTY ACTIONS; PROVIDING
CRITERIA FOR EXERCISING.THE DEPARTMENT’'S CIVIL PENALTY ACTION DISCRETION AND FOR
DETERMINING CIVIL PENALTY AMOUNTS; AMENDING SECTIONS 82-4-361 AND 82-4-441, MCA: AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 82-4-361, MCA, is amended to read:

"82-4-361. Violation -- penalties -- waiver. (1) (a) Exceptas—providedirsubseetions{1Hb}and

{2}—a The department may assess an administrative civil penaity of not less than $100 or more than $1,000

for each of the following violations; and an additional administrative civil penaity of not less than $100 or

more than $1,000 for each day during which the violation continues; and may bring an action for an
injunction from continuihg the viclation may-be-+mpesed against:

{i} aperson or operator who violates a provision of this part, a rule or order adopted under this part,
or a term or condition of a permit; or

{i} any director, officer, or agent of a corparation who willfully authorizes, orders, or carries out a
violation of a provision of this part, a rule or order adopted under this part, or a term or condition of a
permit,

(b} If the violation created an imminent danger to the health or safety of the public or caused
significant environmental harm, the maximum penalty is $5,000 for each day of violation.

(2) The department shall take into account the following factors in determining whether to institute

a civil penalty action and in determining the penalty amount:

{a) the nature, circumstances, extent, and gravity of the violation;
{b) the violator's ability-to-pay-and prior_history of violations;
(c) the economic benefit or savings, if any, to the viglator resulting from the violator’s action;

" Legislative THIRD READING
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{d) the amounts voluntarily expended by the violator to address or mitigate the violation or impacts

of the violation; and

{a) other matters that justice may require.

2+—+a} (3) The department may bring an action for a restraining order or a temporary or permanent
injunction against an operator ar othet person violating or threatening to violate an order adopted under this

part.

{3H4) The department shall notify the person or operator of the violation. The department shall

issue a statement of proposed penalty within 30 days after notice of the violation. The person or operator,
by filing a written request within 20 days of receipt of the notice of proposed penalty, is entitled to a
hearing on the issues of whether the alleged violation has occurred and whether the penalty proposed to
be assessed is proper. After the hearing or after the time for requesting a hearing has expired, the board
shall make findings of fact and issue a written decision as to the occurrence of the violation and whether
the amount of penalty is warranted. The board shall order the payment of a penalty in that aﬁwount. The
person or operator shall remit the amount of the penalty or petition for judicial review within 30 days of
receipt of the order. A person or operator whao fails to request the hearing provided for in this subsection
or who fails to petition for judicial review within 30 days of receipt of the order forfeits that person’s or
operator’'s right to seek judicial review of the violation or penalty determinations. These penalties are

recoverable in an action brought by the department.”

Section 2. Section 82-4-441, MCA, is amended to read:

"82-4-441. Penalty -- enforcement. {1} & The department may assess against a person who
violates any of the provisions of this part, rules adopted under this part, or provisions of a contract for
reclamation:

(a) shal-pay a civii penalty of not less than $100 or more than $1 ,000 for the violatian; and

(b} skalpay an additional civil penalty of not less than $100 or more than $1,000Q for each day
during which a violation continues following the service of notice of the violation+and
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account the following factors in determining whether to institute a civil penalty action and in determining

the penalty amount:

(a) the nature, circumstances, extent, and gravity of the violation;

(b} the violator's abiitvtepay-anrd prior history OF violations;

(c) the economic benefit or savings, if any, to the violator resulting from the violator’'s action;

(d) the amounts voluntarily expended by the viglator to address or mitigate the vielation or impacts

of the violation; and

(e) other matters that justice may require.

{3] The department shall notify the person or operator of the violation. The persan or operator is
entitled, by filing a written request within 20 days of receipt of the notice of violation, to a hearing on the
issues of whether the alleged vialation has occurred and whether the penalty proposed to be imposed is
proper. The department shail issue a statement of proposed penalty no mare than 10 days after notice of
violation. After the hearing or after the time for requesting a hearing has expired, the board shall make
findings of fact, issue a written decision as to the occurrence of the violation and the amount of penalty
warranted, and order the payment of a penalty in that amount. The person or operator shall remit the
amount of the penalty within 30 days of the order. |f the person or operator wishes to obtain judicial review
of the assessment, the person or operator shall submit with the penalty a statement that the penalty is
being paid under protest and the department shall hold the payment in escrow until judicial review is
complete. A person or aperator who fails to request and submit testimony at the hearing provided for in
this subsection or who fails to pay the assessed penalty under protest within 30 days of the order
assessing the penalty forfeits the right to seek judicial review of the violation or penalty determinations.
These penalties are recoverable in an action brought by the department in the district court of the first
judicial district of this state, in and for the county of Lewis and Clark, or in the district court of the county
in which the opencut mine is located.

{4) The department may bring an action to enjoin an operator or other person violating or

' Legisiative
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threatening to violate this part, rules adopted pursuant to this part, or a contract made pursuant to this part
in the district court of the first judicial district of this state, in and for the county of Lewis and Clark, or in

the district court of the county in which the opencut mine is located.”

NEW SECTION. Section 3. Applicability. [This act] applies ‘= proceedings begun on or after [the

effective date of this act].

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval.
-END-
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HOUSE BILL NO. 383
INTRODUCED BY KNOX

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE CIVIL PENALTY PROVISIONS OF THE METAL
MINE RECLAMATION ACT AND THE OPENCUT MINING ACT; GRANTING DISCRETION TO THE
DEPARTMENT OF ENVIRONMENTAL QUALITY IN INSTITUTING CIVIL PENALTY ACTIONS: PROVIDING
CRITERIA FOR EXERCISING THE DEPARTMENT'S CIVIL PENALTY ACTION DISCRETION AND FOR
DETERMINING CIVIL PENALTY AMOUNTS; AMENDING SECTIONS 82-4-361 AND 82-4-441, MCA: AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 82-4-361, MCA, is amended to read:

"82-4-361. Violation -- penalties -- waiver. (1) (a) Except-asprovided-in-subsestions{1Hbans

24 The department may assess an administrative civil penalty of not less than $100 or more than $1,000

tor each of the following violatians; and an additional administrative civil penalty of not less than $100 or

more than $1,000 for each day during which the violation continues: and may bring an action for an

injunction from continuing the violation may-be-impesed against:

(i} aperson or operator who viclates a provision of this part, a rule or order adopted under this part,
or a term or condition of a permit; or

(it} any director, officer, or agent of a corporation who willfully autharizes, orders, or carries out a
vioiation of a provision of this part, a rule or order adopted under this part, or a term or condition of a
permit.

{b) If the violation created an imminent danger to the health or safety of the public or caused
significant environmental harm, the maximum penaity is $5,000 for each day of violation.

(2) The department shall take into account the following factors in determining whether to institute

a civil penalty action and in determining the penaity amount:

{a} the nature, circumstances, extent, and gravity of the violation;

(bl _the violator’'s abHity-to-pay—and prior history of violations;

{c} the econgmic benefit or savings, if any, to the violator resulting from the violator’'s action:

“Legislative
\l le)ry‘ii?zn -1- HEB 383
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{d) the amounts voluntarily expended by the violator to address or mitigate the violation or impacts

of the violation; and

{e) other matters that justice may require.

+2—a} (3) The department may bring an action for a restraining order or a temporary or permanent
injunction against an operator or other person violating or threatening to violate an order adopted under this

part.

{34{4) The department shall notify the persen or operator of the viclation. The department shall

issue a statement of proposed penalty within 30 days after notice of the violation. The person or operator,
by filing a written request within 20 days of recei,pt of the notice of proposed penalty, is entitled to a
hearing on the issues of whether the alleged violation has occurred and whether the penalty proposed to
be assessed is proper. After the hearing or after the time for requesting a hearing has expired, the hoard
shali make findings of fact and issue a written decision as to the occurrence of the violation and whether
the amount of penaltly is warranted. The board shall order the payment of a penalty in that amount. The
person or gperator shall remit the amount of the penalty or petition for judicial review within 30 days of
receipt of the order. A person or operator who fails to request the hearing provided for in this subsection
or who fails to petition for judicial review within 30 days of receipt of the order forfeits that person’s or
operator’s right to seek judicial review of the violation or penaity determinations. These penalties are

recoverable in an action brought by the department.”

Section 2, Section 82-4-441, MCA, is amended to read:

"82-4-441. Penalty -- enforceament. {1} A& The department may assess against a3 person who
violates any of the provisions of this part, rules adopted under this part, or provisions of a contract for
reclamation:

(a) shalpay a civil penalty of not less than $100 or more than $1,000 for the violation; and

{b) shat-pay an additional civil penaity of not less than $100 or more than $1,000 for each day

during which a violation continues following the service of notice of the violationi—ard
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account the following factors in determining whether to institute a civil penaity action and in determining

the penalty amount:

(a} the nature, circumstances, extent, and gravity of the viglation;

(b) the violator's abiity-—te-payand prior history OF violations;

{c) the economic benefit or savings, if any, to the violator resulting from the viglator's action;

(d) the amounts voluntarily expended by the violator to address or mitigate the violation or impacts

of the violation; and

{e) other matters that justice may require.

{3) The department shall notify the person or operator of the violation. The person or operator is
entitled, by filing a written request within 20 days of receipt of the notice of violation, to a hearing on the
issues of whether the alleged violation has occurred and whether the penalty proposed to be imposed is
proper. The department shall issue a statement of proposed penalty no more than 10 days after notice of
violation. After the hearing or after the time for requesting a hearing has expired, the board shail make
findings of fact, issue a written decision as to the occurrence of the violation and the amount of penaity
warranted, and order the payment of a penalty in that amount. The person or operator shail remit the
amount of the penaity within 30 days of the order. If the person or operator wishes to obtain judicial review
of the assessment, the person or operator shall submit with the penalty a statement that the penaity is
being paid under protest and the department shall hold the payment in escrow until judicial review is
complete. A person or operator who fails to request and submit testimony at the hearing provided for in
this subsection or who fails to pay the assessed penalty under protest within 30 days of the order
assessing the penalty forfeits the right to seek judicial review of the violation or penalty determinations.
These penalties are recoverable in an action brought by the department in the district court of the first
judicial district of this state, in and for the county of Lewis and Clark, or in the district court of the county
‘in which the opencut mine is located.

{4) The department may bring an action to enjoin an operator or other person viciating or
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threatening to viclate this part, rules adopted pursuant to this part, or a contract made pursuant to this part
in the district court of the first judicial district of this state, in and for the county of Lewis and Clark, or in

the district court of the county in which the apencut mine is located.”

NEW SECTION. Section 3. Applicability. [This act] applies to proceedings begun on or after {the

effective date of this act].

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval.

-END-
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HOUSE BILL NC. 383
INTRCDUCED BY KNOX

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE CIVIL PENALTY PROVISIONS OF THE METAL
MINE RECLAMATION ACT AND THE OPENCUT MINING ACT; GRANTING DISCRETION TO THE
DEPARTMENT OF ENVIRONMENTAL QUALITY IN INSTITUTING CIVIL PENALTY ACTIONS; PROVIDING
CRITERIA FOR EXERCISING THE DEPARTMENT’S CIVIL PENALTY ACTION DISCRETION AND FOR
DETERMINING CIVIL PENALTY AMOUNTS; AMENDING SECTIONS 82-4-361 AND 82-4-441, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA.:
Section 1. Section 82-4-361, MCA, is amended to read:

"82-4-361. Violation -- penalties -- waiver. {1) (a) Exeept-asprevided—iR-subsestionrs{IHbl-ard

+2-a The department may assess an administrative civil penalty of not less than $100 or more than $1,000

for each of the following viclationss and an additional administrative civil penalty of not less than $100 or
mare than $1,000 for each day during which the violation continues; and may bring an action for an
injunction from continuing the violation may-be-impesed against:

{i} aperson ar operator who vialates a provision of this part, a rule or order adopted under this part,
or a term or conditiocn of a parmit; or

(i} any director, officer, or agent of a corporation who willfully authorizes, orders, or carries out a
viglation of a provision of this part, a rule or order adopted under this part, or a term or condition of a
permit.

(b} If the violation created an imminent danger to the health or safety of the public or caused
significant environmental harm, the maximum penaity is $5,000 for each day of violation.

{2) The department shall take into account the following factors in determining whether to institute

a civil penalty action and in determining the penalty amount:

{a) the nature, circumstances, extent, and gravity of the violation;

{b) the violator's abi rior_history of violations;
{c) the economic benefit or savings, if any, to the violator resulting from the viclator's action;
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{d} the amounts voluntarily expended by the violator to address or mitigate the violation or impacts

of the violation; and

le) other matters that justice may require.
£24—a+ (3) The department may bring an action for a restraining arder or a temporary or permanent
injunction against an cperator or ather person violating or threatening 1o violate an order adepted under this

part,

{344} The department shali natify the person or operator of the violation. The department shall

issue a statement of proposed penalty within 30 days after notice of the viotation. The person or operator,
by filing a written request within 20 days of receipt of the notice of proposed penalty, is entitled to a
hearing on the issues of whether the alleged violation has occurred and whether the penalty proposed to
be assessed is proper. After the hearing or after the time for requesting a hearing has expired, the board
shall make findings of fact and issue a written decision as to the occurrence of the viclation and whether
the amount of penaity is warranted. The beard shail order the payment of a penaity in that amount. The
person or cperator shall remit the amount of the penalty or petition for judicial review within 30 days of
receipt of the order. A person or operator who fails to request the hearing provided for in this subsection
or who fails to petition for judicial review within 3C days of receipt of the order farfeits that person’s or
operator’s right to seek judicial review of the vialation or penalty determinations. Thase penalties are

recoverable in an action brought by the department.”

Section 2. Section 82-4-441, MCA, is amended to read:

"82-4-441. Penalty -- enforcement. (1) A The department may assess against a person who
violates any of the provisions of this part, rules adopted under this part, or provisions of a contract for
reclamation:

(a} shallpay a civil penalty of not less than $100 or more than $1,000 for the violation; and

(b) skal-pay an additional civil penalty of not less than $100 or more than $1,000 for each day
during which a vioiation continues failowing the service of notice of the violation=-and
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B account the following factors in determining whether to institute a civil penalty action and in determining

7 the penalty amount:

8 {a) the nature, circumstances, extent, and gravity of the violation;

9 (b) the violator's gbHity—te-pay—and prior history OF violations;
10 lg} the economic bgnefit or savings, if any, to the viglator resulting from the vinlator’'s action;
11 {d) the amounts votuntarily expended by the viclator to address or mitiqate the violation or impacts

12 of the violation; and

13 (e) other matters that justice may require.

14 (3} The department shall natify the person or operator of the violation. The person or operator is
15 entitled, by filing a written request within 20 days of receipt of the notice of violation, to a hearing on the
16 issues of whether the alleged violation has occurred and whether the penalty proposed to be imposed is
17 proper. The department shall issue a statement of proposed penaity no more than 10 days after notice of
18 violation. After the hearing or after the time for requesting a hearing has expired, the board shall make
19  findings of fact, issue a written decision as to the occurrence of the violation and the amount of penaity
20 warranted, and order the payment of a penalty in that amount. The person or aoperator shall remit the
21 amount of the penalty within 30 days of the order. If the person or operator wishes to obtain judicial review
22 of the assessment, the person or operator shail submit with the penalty a statement that the penaity is
23 being paid under protest and the department shall hold the payment in escrow until judicial review is
24 complete. A person or oparator who faiis to request and submit testimony at the hearing provided for in
25 this subsection or who fails to pay the assessed penalty under protest within 30 days of the order
26 assessing the penaity forfeits the right ta seek judicial review of the violation or penaity determinations.
27 These penalties are recoverable in an action brought by the department in the district court of the first
28  judicial district of this state, in and far the county of Lewis and Clark, or in the district court of the county
29 in which the opencut mine is located.

3¢ {4) The department may bring an action to enjoin an operator or other person violating or
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threatening 1o violate this part, rules adopted pursuant to this part, or a contract made pursuant to this part
in the district court of the first judicial district of this state, in and for the county of Lewis and Clark, or in

the district court of the county in which the opencut mine is located."

NEW SECTION. Section 3. Applicability. [This act] applies to proceedings begun on or after [the

effactive date of this act|.

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval.

-END-
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