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2 

Lse. BILL NO. 3 f S-

INTRODUCED BY,,_,$-"-f_.~~~--"--"'----------------------------

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT ADOPTING THE PRIVATE WORKFORCE DRUG AND ALCOHOL 

5 TESTING ACT; ESTABLISHING CRITERIA FOR DRUG AND ALCOHOL TESTING OF EMPLOYEES AND 

6 PROSPECTIVE EMPLOYEES; LIMITING THE LIABILITY OF EMPLOYERS USING QUALIFIED DRUG AND 

7 ALCOHOL TESTING PROGRAMS; PROVIDING FOR CONFIDENTIALITY OF TEST RESULTS EXCEPT IN 

8 CERTAIN CIRCUMSTANCES; AND AMENDING SECTION 39-2-304, MCA." 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

11 

12 NEW SECTION. Section 1. Short title. [Sections 1 through 5] may be cited as the "Private 

13 Workforce Drug and Alcohol Testing Act". 

14 

15 NEW SECTION. Section 2. Definitions. As used in [sections 1 through 5], the following definitions 

16 apply: 

17 (1) "Controlled substance" means a dangerous drug, as defined as 50-32-101, and listed in 

18 Schedules I or II in 50-32-222 and 50-32-224, except a drug used pursuant to a valid prescription or as 

19 authorized by law. 

20 (21 "Employee" means an individual engaged in the performance of work tor a private employer 

21 and does not include an independent contractor. 

22 (3) "Employer" means a person or entity in the private sector that has one or more employees and 

23 that is located in or doing business in Montana. 

24 14) "Medical review officer" means a state-licensed physician trained in the field of substance 

25 abuse. 

26 (5) "Prospective employee" means an individual who has made a written or oral application to an 

27 employer to become an employee. 

28 (6) "Qualified testing program" means a program to test tor the presence of controlled substances 

29 and alcohol that meets the criteria set forth in [sections 4 and 5]. 

30 (71 "Sample" means a urine or blood specimen to determine the presence of a controlled substance 
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1 or a breath alcohol test to determine the presence of alcohol. 

2 

3 NEW SECTION. Section 3. Limitations on employer liability. (1 l An employer is not liable for 

4 monetary damages arising out of a drug or alcohol test that the employer requires an employee or 

5 prospective employee to take if the test is administered pursuant to a qualified testing program that is 

6 adopted and implemented by an employer to test employees for the presence of controlled substances or 

7 alcohol, unless: 

8 (al the employer took disciplinary action against the employee based on a false test result and the 

9 employer's reliance on the test result was not reasonable or was in bad faith. There is a rebuttable 

1 O presumption that an employer's reliance on a test result is reasonable if the employer complies with the 

11 provisions of [sections 4 and 5] and rules adopted pursuant to [sections 4 and 5]. 

12 (bl the employer committed defamation of character, libel, slander, or damage to reputation, as 

13 established by statute or common law, by knowingly disclosing false test results with malice. 

14 12) An employer is not liable for monetary damages arising out of a drug or alcohol test that fails 

15 to detect a specific controlled substance or other substance, disease, infectious agent, virus, or physical 

16 abnormality, problem, or defect of any kind. 

17 

18 NEW SECTION. Section 4. Qualified testing program. A qualified testing program must comply 

19 with the following criteria: 

20 (1) Testing must be conducted according to the terms of written policies and procedures that must 

21 be adopted by the employer and must be available for review by all employees and prospective employees 

22 60 days before implementation. At a minimum, the policies and procedures must require: 

23 (a) a description of the applicable legal sanctions under federal, state, and local law for the unlawful 

24 manufacture, distribution, possession, or use of a controlled substance; 

25 (b) the employer's proposal for educating or providing information to employees on the health risks 

26 associated with the use of controlled substances and alcohol; 

27 le) the employer's standards of conduct that regulate the use of controlled substances and alcohol 

28 by employees; 

29 (d) a description of available employee assistance programs, including drug and alcohol counseling, 

30 treatment, or rehabilitation programs that are available to employees; 
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(el a description of the sanctions that the employer may impose on an employee if the employee 

2 is found to have violated the standards of conduct referred to in subsection (1 )le) or if the employee is 

3 found to test positive for the presence of a controlled substance or alcohol; 

4 (f) a statement that employees may be tested, including a discussion of the circumstances that may 

5 trigger an immediate test; 

6 (g) a list of controlled substances for which the employer intends to test; 

7 lh) a description of the employer's hiring policy with respect to prospective employees who test 

8 positive; 

9 Ii) a detailed description of the procedures that will be followed to conduct the testing program, 

10 including the resolution of a dispute concerning test results; 

11 (j) a provision that all information, interviews, reports, statements, memoranda, and test results 

1 2 are confidential communications that may not be disclosed to anyone except: 

13 (i) the tested employee; 

14 Iii) employees or agents of the employer who are specifically authorized by the tested employee 

15 to resolve the employee's test results; or 

16 (iii) in a proceeding related to a legal action arising out of the employer's implementation of 

17 [sections 1 through 5] or in response to inquiries relating to a workplace accident involving death, physical 

18 injury, or property damage in excess of $1,500, when there is reason to believe that the tested employee 

19 may have caused or contributed to the accident; and 

20 (k) a provision that information obtained through testing that is unrelated to the use of a controlled 

21 substance or alcohol must be held in strict confidentiality by the medical review officer and may not be 

22 released to the employer. 

23 (2) In addition to imposing appropriate sanctions on an employee for violation of the employer's 

24 standards of conduct, an employer may require an employee who tests positive on a test for controlled 

25 substances or alcohol to participate in an appropriate drug or alcohol counseling, treatment, or rehabilitation 

26 program as a condition of continued employment. An employer may require the employee to submit to 

27 periodic retesting as a condition of the counseling, treatment, or rehabilitation program. 

28 13) Testing must be at the employer's expense, and all employees must be compensated at the 

29 employee's regular rate, including benefits, for time attributable to the testing program. 

30 14) The collection of samples must be performed in a manner designed to protect the privacy of 
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the employee, using, when practicable, screens or stalls, except that if an employer has reason to believe 

2 an employee may adulterate or substitute the required sample, the employer may require that the sample 

3 be provided under the direct supervision of testing personnel. 

4 (5) Samples must be handled under strict forensic chain-of-custody procedures. The procedures 

5 must require that a sample be collected, stored, and transported in a manner that documents and preserves 

6 the identity of each sample and prevents the adulteration, contamination, or erroneous identification of test 

7 results. 

8 (6) Testing of samples must be performed according to scientifically accepted analytical procedures 

9 by a qualified laboratory certified by the national institute on drug abuse. Confirmatory tests of an initial 

1 O screening test must be conducted by the same laboratory using gas chromatography-mass spectrometry 

11 techniques or techniques that are of comparable or superior quality with respect to validation. 

12 (7) Before an employer may take any action based on a positive test result, the employer shall have 

13 the results reviewed and certified by a medical review officer who is trained in the field of substance abuse. 

14 An employee or prospective employee must be given the opportunity to provide notification to the medical 

15 review officer of any medical information that is relevant to interpreting test results, including information 

16 concerning currently or recently used prescription or nonprescription drugs. 

17 

18 NEW SECTION. Section 5. Confidentiality of results. (1) Except as provided in subsection (2) and 

19 except for information that is required by law to be reported to a state or federal licensing authority, all 

20 information, interviews, reports, statements, memoranda, or test results received by an employer through 

21 a qualified testing program are confidential communications and may not be used or received in evidence, 

22 obtained in discovery, or disclosed in any public or private proceeding. 

23 (2) Material that is confidential under subsection (1) may be used in a proceeding related to: 

24 (a) legal action arising out of an employer's implementation of [sections 1 through 5]; or 

25 (b) inquiries relating to a workplace accident involving death, physical injury, or property damage 

26 in excess of $1,500 when there is reason to believe that the tested employee may have caused or 

27 contributed to the accident. 

28 

29 

30 

Section 6. Section 39-2-304, MCA, is amended to read: 

"39-2-304. Lie detector tests prohibited regulatien ef bleed and 1,1rine testing. (+J. A person, firm, 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

corporation, or other business entity or its representative may not require+ 

la) as a 00nditi0n fer eFA(:1I0 ;FAent er eentinuatien ef OFA(:lleyFAont, a person to take a polygraph test 

or any form of a mechanical lie detector testt as a condition for employment or continuation of employment. 

(B) as a oonditien for 0FA(:ll0yFA0nt, a person to Sl:IBFAit to a Blood or urine test, exso(:lt for 

eFAplo·;FAent in: 

(i) l=ia~ardous work en>,<irenFflents; 

(ii) joss tl=ie priFflary responsisility of wl=iieh is seeurity, puslio safety, er fidueiary resfJonsisility; oF 

(iii) joss inYOIYin!! tl=io intrastate oeFAFAeroial transpertotion ef persens er soFAFAosities sy a 

eeFAFAoroial FAotor omrior or an OFflployoo susjoot to dri\'Or ~ualifioation ro~uireFAonts; and 

{o) as a oondition for oontinuation of OFflJ!lo•;Ff!ont, on oFAplo')'oo to SlolBFRit to a Blood or urine test, 

ousopt when: 

lil tl=io omplo)'Br has reosen to Belie•Jo that the eFRJIIO)'eo's fao1:1ltios are iFR13aired on the jeB as a 

res1:1lt of alool=iol oons1:1Fflpti0n or illo!jal sr1,1!! 1,1s0; 

Iii! tl=io oFflplo•(er has reason to selie\'O tl=iat an ernf!lo·,•eo FIia)' l=ia·,·o oentriB1:Hed te a worlc related 

aeeident tl=iat oausos deatl=i or fJOrsonal injury or property daFRa!Jo in exoess of $1,eOO; or 

(iii) dr1,1!! testin!! is Boin!! eond1,10ted at an eR1f)loyoo's re!j1o1lar eiennial f!A'(Sieal for eR113le·;A1ent in 

jells inYol•,·in!! tho intrastate eoR1FflOroial FRotor sorrier transportation of f!Orsons or 00FRR1ositios. 

(2) ?rior to tho administration of a dr1,1!! or alsohol test, the person, firFR, eorporation, OF otl=ier 

Business entity or its rof)rosontatiYe sl=iall aelof)t tl=io written testin!! proooduro tl=iat is pro·,ided in 4 9 GFR, 

part 40, ans make it aYailaBlo to all persons suBjeot to tostin!J. 

16) Tt:1e person, firm, serporatien, er otl=ier eusiness entity or its reprnsontative sl=iall 13rovide a oopy 

of dFU!! or aleohol test rns1,1lts to tl=ie person testoe ans (:IF0 1,iso tl=io person with the opportunity, at the 

ol!pense of the person requirin!J the test, to oBtain a oenfirmatePr test of tl=ie sleoe er 1,1rine By an 

ineepeneent lasoratory seleeted By the person tostoeL Tl=ie person tested must Be !!i\·en tl=ie eppert1,1nity ta 

re01,1t or ei113lain tl=io results of either test or eotl=i tests. In the ease of an aseieent reforres ta in sueseetion 

(1 )(el(ii), tl=ie tests ma•,· not Be eela•(ee, But the 13erson, firffi, eerporation, or other Business entity or its 

rnpresentati~•e shall, as seen as possiele, mal1e a wriHon finein!! as to whether tl=ie aet or failwe ta aet is 

eelie\·od to BB a eireet or prenimato sauso of tho aeeiaont and sl=iall proviee tho testes employee witl=i a 

ee13y ef tho findin!l. Tl=io written re sere of a Bleoe or urine test of an employee who is req1:1iree te s1:1BR1it 

to testin!J J:lursuant to suBseotion { 1 l(e)(ii) ane wl=ioso aots or fail1:1ro to aot is susse~uentl•( fauna net to lae 

rLegisl!'live 
\Services 
"\ Division 
~ 

- 5 -



55th Legislature LC0972.01 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

tho Eliroet or 1:1r0Hifflate eauso of a worl1 relates aeeidont FflUSt ee refflOYoEl froffl the Offll:Jloyoe's work reeerd 

anEI eo Elostroyod. 

(4) /\dvorso aetien R'lay not eo taken a§ainst a 1=1erson tested under suesoetions (1 )(e), (1 )(e), (2), 

and (3) if tho 1:1erson tested 1:1resents a reasonaelo Oltl:Jlanation er R'lodieal 01:1inion inelieatin§ that the ros1,lts 

of the test wore not eausod ey aloohol oonsuffll:Jtion or ille§al dru§ uso. 

~ II 

Hi) A i='Orson •,vho violates this soetion is §Uilty of a Fflisdemoanor. 

(e) /\s used in this sootien: 

(a} "oeR'lR'lereial R'lotor earrior" has tho R'lOanin§ 1=1rovidod in e1 1 32Q and in eQ 12 101; and 

(e} "intrastate" R'leans eefflFReroe or Hade that is eo1:1un, earriod on, and eOFfll:Jleted wholly in this 

12 NEW SECTION. Section 7. Codification instruction. [Sections 1 through 51 are intended to be 

13 codified as an integral part of Title 39, chapter 2, part 2, and the provisions of Title 39, chapter 2, part 2, 

14 apply to (sections 1 through 5]. 

1 5 -END-
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2 

3 

HOUSE BILL NO. 345 

INTRODUCED BY MASOLO 

HB0345.02 

APPROVED BY COM ON 
BUSINESS & LABOR 

4 A BILL FOR AN ACT ENTITLED: "AN ACT ADOPTING THE PRIVATE WORKFORCE DRUG AND ALCOHOL 

5 TESTING ACT; ESTABLISHING CRITERIA FOR DRUG AND ALCOHOL TESTING OF EMPLOYEES AND 

6 PROSPECTIVE EMPLOYEES; LIMITING THE LIABILITY OF EMPLOYERS USING QUALIFIED DRUG AND 

7 ALCOHOL TESTING PROGRAMS; PROVIDING FOR CONFIDENTIALITY OF TEST RES UL TS EXCEPT IN 

8 CERTAIN CIRCUMSTANCES; AND AMENDING SECTION 39-2-304, MCA." 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

11 

12 

13 

14 

NEW SECTION. Section 1. Short title. [Sections 1 through e ~] may be cited as the "Private 

Worldoree "WORKFORCE Drug and Alcohol Testing Act". 

15 NEW SECTION. Section 2. Definitions. As used in [sections 1 through e ~l, the following 

16 definitions apply: (1) "ALCOHOL" MEANS AN INTOXICATING AGENT IN ALCOHOLIC BEVERAGES, ETHYL 

17 ALCOHOL, ALSO CALLED ETHANOL, OR THE HYDRATED OXIDE OF ETHYL. 

18 (2) "ALCOHOL CONCENTRATION" MEANS THE ALCOHOL IN A VOLUME OF BREA TH EXPRESSED 

19 IN TERMS OF GRAMS OF ALCOHOL PER 210 LITERS OF BREATH, AS INDICATED BY AN EVIDENTIAL 

20 BREATH TEST. 

21 f+-H;ll "Controlled substance" means a dangerous drug, as defined as 50 32 101, and listed in 

22 Sehede1los I or II in 50 32 222 and eO 32 224 IN 49 CFR PART 40, except a drug used pursuant to a valid 

2 3 prescription or as authorized by law. 

24 f-2-H1l "Employee" means an individual engaged in the performance of work for a private AN 

25 employer and does not include an independent contractor. 

26 t6}@ "Employer" means a person or entity in tl:io 13rivMo sector that has one or more employees 

27 and that is located in or doing business in Montana. 

28 t4+1.fil "Medical review officer" means a sMto Ii sensed LICENSED physician trained in the field of 

29 substance abuse. 

30 f&illi "Prospective employee" means an individual who has made a written or oral application to 
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an employer to become an employee. 

2 fel-j_fil "Qualified testing program" means a program to test for the presence of controlled 

3 substances and alcohol that meets the criteria set forth in [sections 4 and 5]. 

4 f+H.fil "Sample" means a urine or blood specimen to determine the presence of a controlled 

5 substance or a breath alcohol test to determine the presence of alcohol. 

6 

7 NEW SECTION. Section 3. Limitations on employer liability. 11 I An employer is not liable for 

8 monetary damages arising out of a drug or alcohol test that the employer requires an employee or 

9 prospective employee to take if the test is administered pursuant to a qualified testing program that is 

1 O adopted .1d implemented by an employer to test employees for the presence of controlled substances or 

11 alcohol, unless: 

12 lal the employer took disciplinary action against the employee based on a false test result and the 

13 employer's reliance on the test result was not reasonable or was in bad faith. There is a rebuttable 

14 presumption that an employer's reliance on a test result is reasonable if the employer complies with the 

15 provisions of [sections 4 ~ THROUGH 8] and rules adopted pursuant to [sections 4 ~ THROUGH 

15 m. 
17 lbl the employer committed defamation of character, libel, slander, or damage to reputation, as 

18 established by statute or common law, by knowingly disclosing false test results with malice. 

19 (2) An employer is not liable for monetary damages arising out of a drug or alcohol test that falls 

20 to detect a specific controlled substance or other substance, disease, infectious agent, virus, or physical 

21 abnormality, problem, or defect of any kind. 

22 

23 NEW SECTION. Section 4. Qualified testing program. A qualified testing program must comply 

24 with the following criteria: 

25 ( 1) Testing must be conducted according to the terms of written policies and procedures that must 

26 be adopted by the employer and must be available for review by all employees and prospective employees 

27 60 days before im13lementatien. THE TERMS ARE IMPLEMENTED OR CHANGED. CONTROLLED 

28 

29 

30 

SUBSTANCE AND ALCOHOL TESTING PROCEDURES MUST CONFORM TO 49 CFR PART 40. At a 

minimum, the policies and procedures must require: 

la) a description of the applicable legal sanctions under federal, state, and local law for the unlawful 
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manufacture, distribution, possession, or use of a controlled substance; 

2 lb} the employer's proposal for educating or providing information to employees on the health risks 

3 associated with the use of controlled substances and alcohol; 

4 (cl the employer's standards of conduct that regulate the use of controlled substances and alcohol 

5 by employees; 

6 (d} a description of available employee assistance programs, including drug and alcohol counseling, 

7 treatment, or rehabilitation programs that are available to employees; 

8 (e} a description of the sanctions that the employer may impose on an employee if the employee 

9 is found to have violated the standards of conduct referred to in subsection ( 1 }(c} or if the employee is 

10 found to test positive for the presence of a controlled substance or alcohol; 

1 1 (fl a statement that employees may be tested, including a diseussieR DESCRIPTION of the 

12 circumstances that may trigger an immediate test; 

13 (gl a list of controlled substances for which the employer intends to test AND A STATED 

14 ALCOHOL CONCENTRATION LEVEL ABOVE WHICH A TESTED EMPLOYEE MUST BE SANCTIONED; 

15 (hi a description of the employer's hiring policy with respect to prospective employees who test 

16 positive; 

17 (ii a detailed description of the procedures that will be followed to conduct the testing program, 

18 including the resolution of a dispute concerning test results; 

19 (jl a provision that all information, interviews, reports, statements, memoranda, and test results 

20 are confidential communications that may not be disclosed to anyone except: 

21 (ii the tested employee; 

22 iii) employees or agents of the employer who are specifically authorized by the tested employee 

23 to resolve RECEIVE the employee's test results; or 

24 (iii} iR a prooeediRg related to a legal aetioR IN CONNECTION WITH ANY LEGAL OR 

25 ADMINISTRATIVE CLAIM arising out of the employer's implementation of [sections 1 through l:> §_] or in 

26 response to inquiries relating to a workplace accident involving death, physical injury, or property damage 

27 in excess of $1,500, when there is reason to believe that the tested employee may have caused or 

28 contributed to the accident; and 

29 (k) a provision that information obtained through testing that is unrelated to the use of a controlled 

30 substance or alcohol must be held in strict confidentiality by the medical review officer and may not be 
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released to the employer. 

2 121 In addition to imposing appropriate sanctions on an employee for violation of the employer's 

3 standards of conduct, an employer may require an employee who tests positive on a test for controlled 

4 substances or alcohol to participate in an appropriate drug or alcohol counseling, treatment, or rehabilitation 

5 program as a condition of continued employment. An employer may require the employee to submit to 

6 periodic retesting FOLLOWUP TESTING as a condition of the counseling, treatment, or rehabilitation 

7 program. 

8 13) Testing must be at the employer's expense, and all employees must be compensated at the 

9 employee's regular rate, including benefits, for time attributable to the testing program. 

1 O (4) The collection Bf, TRANSPORT, AND TESTING OF URINE samples must be performed ifl.-a 

11 manner designed to protest the privaey of the employee, using, when praotioai31e, soreens or stalls, eiceept 

12 that if an emplover has reason to 13elie•;e an em13loyee may adulterate or sui3stitute the rec:iuired sample, 

1 3 the em13loyer may require that the sample i3e provided under the direst su13er,;ision of testing 13ersonnel. 

14 (sl Sam13les must so handled under striet foronsie ehain of eustody 13roeeduros. The wocedures 

15 must roc:iuiro that a sam13le tie eolleeted, stored, and trans13orted in a manner that doeumonts and 13reserves 

16 the identity of eaeh sample and 13revents the adulteration, eontamination, or erroneous identifieation of test 

1 7 results. 

1 8 (el Testing of samiiles rnust i3e iierformeEl aeoording to soientilieally aeeepted analytieal proeedures 

19 tJy a qualified la0oratory eertifieEl 8'{ the natisnal institute on Elrug a0use. Confirmatory tests of an initial 

20 sereening test must 0e eondueteEl 8'( the same lai3oratory using gas ehromatogra13hy mass spestrometry 

21 teehniques or teehniques that are of oom13aratJle or superior quality with res13oot to ,·alidation 

22 ACCORDANCE WITH 49 CFR, PART 40. 

23 R+J.fil Before an employer may take any action based on a positive test result, the employer shall 

24 have the results reviewed and certified by a medical review officer who is trained in the field of substance 

25 abuse. An employee or prospective employee must be given the opportunity to provide notification to the 

26 medical review officer of any medical information that is relevant to interpreting test results, including 

27 information concerning currently or recently used prescription or nonprescription drugs. 

28 161 BREATH ALCOHOL TESTS MUST BE ADMINISTERED BY A CERTIFIED BREATH ALCOHOL 

29 TECHNICIAN AND MAY ONLY BE CONDUCTED USING TESTING EQUIPMENT THAT APPEARS ON THE 

30 LIST OF CONFORMING PRODUCTS PUBLISHED IN THE FEDERAL REGISTER. 
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(7) A BREATH ALCOHOL TEST RESULT MUST INDICATE AN ALCOHOL CONCENTRATION OF 

2 GREATER THAN 0.04 FOR A PERSON TO BE CONSIDERED AS HAVING ALCOHOL IN THE PERSON'S 

3 BODY. 

4 

5 NEW SECTION. SECTION 5. QUALIFIED TESTING PROGRAM -- ALLOWABLE TYPES --

6 PROCEDURES. EACH OF THE FOLLOWING ACTIVITIES IS PERMISSIBLE IN THE IMPLEMENTATION OF A 

7 QUALIFIED TESTING PROGRAM: 

8 (1) AN EMPLOYER MAY TEST ANY NEWLY HIRED EMPLOYEE WITHIN 5 DAYS OF THE 

9 EMPLOYEE'S REPORTING TO WORK. 

10 (2) AN EMPLOYER MAY USE RANDOM TESTING IF THE EMPLOYER'S CONTROLLED SUBSTANCE 

11 AND ALCOHOL POLICY INCLUDES ONE OR BOTH OF THE FOLLOWING PROCEDURES: 

12 {A) AN EMPLOYER OR AN EMPLOYER'S REPRESENTATIVE MAY ESTABLISH A DATE WHEN ALL 

13 SALARIED AND WAGE-EARNING EMPLOYEES WILL BE REQUIRED TO UNDERGO CONTROLLED 

14 SUBSTANCE OR ALCOHOL TESTS, OR BOTH. 

15 (B) AN EMPLOYER MAY MANAGE OR CONTRACT WITH A THIRD PARTY TO ESTABLISH AND 

16 ADMINISTER A RANDOM TESTING PROCESS THAT MUST INCLUDE: 

17 (I) AN ESTABLISHED CALENDAR PERIOD FOR TESTING; 

18 {II) AN ESTABLISHED TESTING RATE WITHIN THE CALENDAR PERIOD; 

19 (Ill) A RANDOM SELECTION PROCESS THAT WILL DETERMINE WHO WILL BE TESTED ON ANY 

20 GIVEN DATE DURING THE CALENDAR PERIOD FOR TESTING; 

21 (IV) ALL SUPERVISORY AND MANAGERIAL EMPLOYEES IN THE RANDOM SELECTION PROCESS; 

22 AND 

23 (V) A PROCEDURE THAT REQUIRES THE EMPLOYER TO OBTAIN A SIGNED STATEMENT FROM 

24 EACH EMPLOYEE THAT CONFIRMS THAT THE EMPLOYEE HAS RECEIVED A WRITTEN DESCRIPTION OF 

25 THE RANDOM SELECTION PROCESS AND THAT REQUIRES THE EMPLOYER TO MAINTAIN THE 

26 STATEMENT IN THE EMPLOYEE'S PERSONNEL FILE. THE SELECTION OF EMPLOYEES IN A RANDOM 

27 TESTING PROCEDURE MUST BE MADE BY A SCIENTIFICALLY VALID METHOD, SUCH AS A RANDOM 

28 NUMBER TABLE OR A COMPUTER-BASED RANDOM NUMBER GENERATOR TABLE. 

29 (3) AN EMPLOYER MAY REQUIRE AN EMPLOYEE TO SUBMIT TO FOLLOWUP TESTS IF THE 

30 EMPLOYER DETERMINES THAT THE EMPLOYEE HAS MISUSED CONTROLLED SUBSTANCES OR 
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ALCOHOL AT THE WORK SITE. THE FOLLOWUP TESTS MUST BE DESCRIBED IN THE EMPLOYER'S 

2 CONTROLLED SUBSTANCE AND ALCOHOL POLICY AND MAY BE CONDUCTED FOR UP TO 1 YEAR FROM 

3 THE TIME THAT THE EMPLOYER FIRST REQUIRES A FOLLOWUP TEST. 

4 (41 AN EMPLOYER MAY REQUIRE AN EMPLOYEE TO BE TESTED FOR CONTROLLED 

5 SUBSTANCES OR ALCOHOL IF THE EMPLOYER HAS REASON TO SUSPECT THAT AN EMPLOYEE'S 

6 FACULTIES ARE IMPAIRED ON THE JOB AS A RESULT OF THE USE OF A CONTROLLED SUBSTANCE OR 

7 ALCOHOL CONSUMPTION. AN EMPLOYER SHALL COMPLY WITH THE SUPERVISORY TRAINING 

8 REQUIREMENT IN 49 CFR, PART 382.603, WHENEVER THE EMPLOYER REQUIRES A TEST ON THE BASIS 

9 OF REASONABLE SUSPICION. 

10 (5) AN EMPLOYER MAY REQUIRE AN EMPLOYEE TO BE TESTED FOR CONTROLLED 

11 SUBSTANCES OR ALCOHOL IF THE EMPLOYER HAS REASON TO BELIEVE THAT THE EMPLOYEE MAY 

12 HAVE CONTRIBUTED TO A WORK-RELATED ACCIDENT THAT HAS CAUSED DEATH OR PERSONAL 

13 INJURY OR PROPERTY DAMAGE IN EXCESS OF $1,500. 

14 

15 NEW SECTION. SECTION 6. EMPLOYEE'S RIGHT OF REBUTTAL. THE EMPLOYER SHALL PROVIDE 

16 AN EMPLOYEE WHO HAS BEEN TESTED UNDER ANY QUALIFIED TESTING PROGRAM DESCRIBED IN 

17 [SECTION 5] WITH A COPY OF THE TEST REPORT. THE EMPLOYER IS ALSO REQUIRED TO OBTAIN, AT 

18 THE EMPLOYEE'S REQUEST AND AT THE EMPLOYEE'S EXPENSE, AN ADDITIONAL TEST OF THE URINE 

19 SPLIT SAMPLE BY AN INDEPENDENT LABORATORY SELECTED BY THE PERSON TESTED. THE EMPLOYEE 

20 MUST BE PROVIDED THE OPPORTUNITY TO REBUT OR EXPLAIN THE RESULTS OF ANY TEST. 

21 

22 NEW SECTION. SECTION 7. LIMITATION ON ADVERSE ACTION. ADVERSE ACTION MAY NOT 

23 BE TAKEN BY THE EMPLOYER IF THE EMPLOYEE PRESENTS A REASONABLE EXPLANATION OR MEDICAL 

24 OPINION INDICATING THAT THE ORIGINAL TEST RESULTS WERE NOT CAUSED BY ILLEGAL USE OF 

25 CONTROLLED SUBSTANCES OR BY ALCOHOL CONSUMPTION. IF THE EMPLOYEE PRESENTS A 

26 REASONABLE EXPLANATION OR MEDICAL OPINION, THE TEST RESULTS MUST BE REMOVED FROM THE 

27 EMPLOYEE'S RECORD AND DESTROYED. 

28 

29 NEW SECTION. Section 8. Confidentiality of results. { 1) Except as provided in subsection (2) and 

30 except for information that is required by law to be reported to a state or federal licensing authority, all 
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information, interviews, reports, statements, memoranda, or test results received by an employer through 

2 a qualified testing program are confidential communications and may not be used or received in evidence, 

3 obtained in discovery, or disclosed in any public or private proceeding. 

4 (2) Material that is confidential under subsection (1) may be used in a proceeding related to: 

5 (a) legal action arising out of an employer's implementation of [sections 1 through e- §J; or 

6 (b) inquiries relating to a workplace accident involving death, physical injury, or property damage 

7 in excess of $1,500 when there is reason to believe that the tested employee may have caused or 

8 contributed to the accident. 

Section 9. Section 39-2-304, MCA, is amended to read: 

9 

10 

11 "39-2-304. Lie detector tests prohibited FegwlatieR ef bleed aRd wFiRe testiRg. t+J, A person, firm, 

12 corporation, or other business entity or its representative may not require+ 

13 (al as a eonsition foF eFRplo;·FRent or eontin1c1ation of eFHployment, a person to take a polygraph test 

14 or any form of a mechanical lie detector test+ as a condition for employment or continuation of employment. 

15 (bl as a eondition for eFTJployFHent, a person to s1c1tJFHit to a l:1Iees or urine test, e,rnept for 

16 eFApleyment in: 

17 lil ha2arde1c1s worlc en¥ironments; 

18 (iil jobs the priFAary responsibilit'( of whieh is see1c1rity, publie safety, or fis1c1eiary responsibility; or 

19 (iii) jobs in,·ol¥ing the intrastate eoFAFnereial transportation of persons or eomFAosities b1• a 

20 eoFHFnereial Fnotor earrior or an eFnployee s1c1bjeet to sri 11er q1c1alifieation req1c1iroFAonts; aRs 

21 (el as a eondition for oontinuation of eFnplo•tFTJent, an oFAployee to s1c1bmit to a blood or urine test. 

22 eimept when: 

23 (il tho employer has reason to belie¥e that the eFnplo•,•ee's fae1c1lties are iFHpaired on the jol:1 as a 

24 res1c1lt et aleohol eonswflption er illegal drug use; 

25 (ii) the eFnployor has reason to 13elie¥e that an emplo1 oo Fnay ha¥e eontritiutod to a .,,..orl1 relates 

26 aeeident that eausos seath or personal inj1c1P1• or property damage in eirnoss of $1,eOO; or 

27 !iii) srng testing is 13eing oonduetod at an omple1•eo's rog1c1lar 13iennial physisal tor oFAployment in 

28 joss in¥ol,·ing tho intrastate eomFnereial motor earrier transportation of persons or eommosities. 

29 (2) Prior to the asministration of a srug or aloohol test, the person, firm, eorporation, or other 

30 b1c1siness entity or its representati,•e shall as opt the ,,..·ritten testing proeesure that is provided in 4 Q GrR, 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

13art 40, ans Fl'lakc it a•,ailablc to all 13ersons subIect to testing. 

(31 The 13erson, firm, oorporation, or other business entity or its representafr,•e shall proviso a oopy 

of drug or alcohol test results to the p<'rson testes Gftt.1 pro'o'ise the person with tho opportunity, at the 

Ol(pense of the person requiring the test, to obtain a confirmatory test of the bloos or urine by an 

indeponsent laBorateP( selected by the person tested. The person testes must BO given the epportunity to 

rebut or ei<plain the results et either test er both tests. In the ease of an accident roferred to in subseotien 

(1 llelliil, tho tests may not be delayed, but the person, firm, corporation, or other business entity or its 

representative shall, as soon as possiBle, FRal(e a written finding as to ',Yhether the act or failure to act is 

believed to be a direst or pro>EiFRate cause of the aesiaent ans shall flFOviae the tested eFRployee with a 

copy of the finaing. The written reeora sf a Blood or urine test of an employee who is required to subFRit 

to testing pursuant to subsestion I 1 )(e)(ii) and whose aets or failure to act is subsequently fauna not to BO 

the aireet er prS>EiFRate eause of a werl( related ascident FRust Be reFRevea froFR the OFRflloyee's worl( rocord 

ans be desHoyed. 

I 4) /\d•;erse action may not be taken against a person testeel uneler subseetions ( 1 )(b), ( 1) le), (2), 

and (3) if the person tested 13resents a reasonaBle O>lplanation or meelieal Oflinion inelioating that the results 

of the test were not oauseel BY alcohol sonsuFR13tion or illegal elrug use. 

state-,'' 

(§) A person who violates this section is guilty of a miselemeanor. 

(el As useel in this section: 

(al "commercial motor carrier" has the FRoaning pro•;ieleel in €l1 1 320 ans in €lQ 12 101; anel 

lb) "inHastate" FReans eomFl'leree or trade that is begun, carried on, and eoFRpleteel wholly in this 

23 NEW SECTION. Section 10. Codification instruction. [Sections 1 through e §J are intended to be 

24 codified as an integral part of Title 39, chapter 2, part 2, and the provisions of Title 39, chapter 2, part 2, 

25 apply to [sections 1 through em. 
26 

27 NEW SECTION. SECTION 11. SEVERABILITY. IF A PART OF [THIS ACT] IS INVALID, ALL VALID 

28 PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF !THIS ACT] 

29 IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID 

30 APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS. 
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2 

3 

HOUSE BILL NO. 345 

INTRODUCED BY MASOLO 

HB0345.03 

4 A BILL FOR AN ACT ENTITLED: "AN ACT ADOPTING THE PRIVATE WORKFORCE DRUG AND ALCOHOL 

5 TESTING ACT; ESTABLISHING CRITERIA FOR DRUG AND ALCOHOL TESTING OF EMPLOYEES AND 

6 PROSPECTIVE EMPLOYEES; LIMITING Tl-IE LIABILITY OF EMPbOYEFlS USl~JG QU,O,LIFIEE:> E:>FlUG /\~JD 

7 AbGOI-IOb TESTl~JG PFlOGFlAMS; PROVIDING FOR CONFIDENTIALITY OF TEST RES UL TS EXCEPT IN 

8 CERTAIN CIRCUMSTANCES; AND AMENDING SECTION 39-2-304, MCA." 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

11 

12 NEW SECTION. Section 1. Short title. [Sections 1 through~ Zl may be cited as the "Private 

13 Worldoree "WORKFORCE Drug and Alcohol Testing Act". 

14 

15 NEW SECTION. Section 2. Definitions. As used in [sections 1 through 4 ZL the following 

16 definitions apply: (1) "ALCOHOL" MEANS AN INTOXICATING AGENT IN ALCOHOLIC BEVERAGES, ETHYL 

17 ALCOHOL, ALSO CALLED ETHANOL, OR THE HYDRATED OXIDE OF ETHYL. 

18 12) "ALCOHOL CONCENTRATION" MEANS THE ALCOHOL IN A VOLUME OF BREATH EXPRESSED 

19 IN TERMS OF GRAMS OF ALCOHOL PER 210 LITERS OF BREATH, AS INDICATED BY AN EVIDENTIAL 

20 BREATH TEST. 

21 1-+H~ "Controlled substance" means a dangerous drug, as defined as 60 32 101, and listed in 

22 Sehed1:1les I er II in 60 32 222 and 60 32 224 IN 49 CFR PART 40, except a drug used pursuant to a valid 

23 prescription or as authorized by law. 

24 f-2H1:l "Employee" means an individual engaged in the performance of work IN A HAZARDOUS 

25 WORK ENVIRONMENT, SECURITY POSITION, POSITION AFFECTING PUBLIC SAFETY, OR FIDUCIARY 

26 POSITION for a private AN employer and does not include an independent contractor. THE TERM INCLUDES 

27 AN ELECTED OFFICIAL. 

28 ~J.fil "Employer" means a person or entity in tt:le pri>,1ate seetor that has one or more employees 

29 and that is located in or doing business in Montana. 

30 (6) "HAZARDOUS WORK ENVIRONMENT" INCLUDES BUT IS NOT LIMITED TO POSITIONS: 
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(A) FOR WHICH DRUG AND ALCOHOL TESTING IS MANDATED BY FEDERAL LAW, SUCH AS 

2 AVIATION, INTERSTATE MOTOR CARRIER, RAILROAD, PIPELINE, AND COMMERCIAL MARINE 

.3 EMPLOYEES; 

4 (B) THAT INVOLVE THE OPERATION OF OR WORK IN PROXIMITY TO CONSTRUCTION 

5 EQUIPMENT, INDUSTRIAL MACHINERY, OR MINING ACTIVITIES; OR 

6 (C) THAT INVOLVE HANDLING OR PROXIMITY TO FLAMMABLE MATERIALS, EXPLOSIVES, 

7 TOXIC CHEMICALS, OR SIMILAR SUBSTANCES. 

8 44+±filill "Medical review officer" means a state lieensed LICENSED prysician trained in the field 

9 of substance abuse. 

1 O ~ "Prospective employee" means an individual who has made a written or oral application 

11 to an employer to become an employee. 

12 ~ "Qualified testing program" means a program to test for the presence of controlled 

13 substances and alcohol that meets the criteria set forth in [sections 4~ and &1]. 

14 R+ffili1Q)_ "Sample" means a urine or 13/ood specimen to determine the presence of a controlled 

15 substance or a breath alcohol test to determine the presence of alcohol. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

PIP.iv SECTIO~I. Seetien 3. limitations en employer liability. ( 1) An eR'IJ3ioyer is Rot liaelo for 

R'IOAeMry daA'lagos arising out of a drng or aleet=iel test tl=iat tl=ie eA'lployer reeiuires an eA'l13ioyee or 

13ros13ostive OR'l/3!0,·ee to take if tt=ie test is adA'linistered 13ursuant to a eiualified testing 13rograR'I tl=iat is 

ade13ted and iR'l13ieA'lented 13y an OA'lflloyer to test eA'lJ3ieyoos for tt=ie 13resenee of eentrelled substances or 

aleot=iol, unless: 

ial the eA'l13le•;er tee!( disei13linary aetion against tl=io eA'l13ioyee eased OR a false test result and the 

em13loyer's relianso en the test result ,,..,as not reasenaelo or was in sad faitt=i. Tt=iore is a re13utta13Ie 

13reSLcJA'lJ3tien tt=iat an om13loyor's relianeo on a test resLcJ!t is reasoAal3Io if tho om13loyor coA'l13lies ,,,..ith tho 

13rovisions of [sections 4 and § THROUGH 81 and rules ado13ted 13ursuant to [seetions 4 and § THROUGH 

fil-,-

113) tt=io OA'lJ3io,·or committed defaA'lation of eharaeter, lieol, slander, or daA'lage to re13utatien, as 

estaelished 13y statute or eommon law, by l1Aowingly disclosing false test results ,,..itt=i A'lalice. 

12) An om13loyer is not liaele fer A'l0Rotarv daA'lages arising oLcJt of a dru,~ er aleohol test that fails 

to deteet a s13eeifie eontrolled sLcJ13stanee er other susstanee, disease, infectious agent, virns, or 13hysieal 
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abAorrflality, problem, or aefeet of aAy l~ina. 

2 

3 NEW SECTION. Section 3. Qualified testing program. A qualified testing program must comply 

4 with the following criteria: 

5 ( 1) Testing must be conducted according to the terms of written policies and procedures that must 

6 be adopted by the employer and must be available for review by all employees and prospective employees 

7 60 days before implementation. THE TERMS ARE IMPLEMENTED OR CHANGED. CONTROLLED 

8 SUBSTANCE AND ALCOHOL TESTING PROCEDURES MUST CONFORM TO 49 CFR, PART 40. At a 

9 minimum, the policies and procedures must require: 

10 (a) a description of the applicable legal sanctions under federal, state, and local law for the unlawful 

11 manufacture, distribution, possession, or use of a controlled substance; 

12 lb) the employer's proposal for educating or providing information to employees on the health risks 

1 3 associated with the use of controlled substances and alcohol; 

14 (c) the employer's standards of conduct that regulate the use of controlled substances and alcohol 

15 by employees; 

16 (d) a description of available employee assistance programs, including drug and alcohol counseling, 

17 treatment, or rehabilitation programs that are available to employees; 

18 (e) a description of the sanctions that the employer may impose on an employee if the employee 

19 is found to have violated the standards of conduct referred to in subsection ( 1 )(c) or if the employee is 

20 found to test positive for the presence of a controlled substance or alcohol; 

21 (f) a statement that employees may be tested, including a aiselclssion DESCRIPTION of the 

22 circumstances that may trigger an immediate test; 

23 

24 

25 

26 

27 

28 

29 

30 

(g) a list of controlled substances for which the employer intends to test AND A STATED 

ALCOHOL CONCENTRATION LEVEL ABOVE WHICH A TESTED EMPLOYEE MUST BE SANCTIONED; 

(h) a description of the employer's hiring policy with respect to prospective employees who test 

positive; 

(i) a detailed description of the procedures that will be followed to conduct the testing program, 

including the resolution of a dispute concerning test results; 

(j) a provision that all information, interviews, reports, statements, memoranda, and test results 

are confidential communications that may not be disclosed to anyone except: 

I-Legislative 
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(ii the tested employee; 

2 (iii employees or agents of the employer who are specifically authorized by the tested employee 

3 to resolve RECEIVE the employee's test results; or 

4 (iii) in a preseeEling related to a legal aetien IN CONNECTION WITH ANY LEGAL OR 

5 ADMINISTRATIVE CLAIM arising out of the employer's implementation of [sections 1 through e--87] or in 

6 response to inquiries relating to a workplace accident involving death, physical injury, or property damage 

7 in excess of $1,500, when there is reason to believe that the tested employee may have caused or 

8 contributed to the accident; and 

9 (kl a provision that information obtained through testing that is unrelate,j to the use of a controlled 

1 O substance or alcohol must be held in strict confidentiality by the medical review officer and may not be 

11 released to the employer. 

12 (2) In addition to imposing appropriate sanctions on an employee for violation of the employer's 

1 3 standards of conduct, an employer may require an employee who tests positive on a test for controlled 

14 substances or alcohol to participate in an appropriate drug or alcohol counseling, treatment, or rehabilitation 

1 5 program as a condition of continued employment. An employer may require the employee to submit to 

16 periodic retesting FOLLOWUP TESTING as a condition of the counseling, treatment, or rehabilitation 

1 7 program. 

18 (3) Testing must be at the employer's expense, and all employees must be compensated at the 

19 employee's regular rate, including benefits, for time attributable to the testing program. 

20 (4) The collection &f, TRANSPORT, AND TESTING OF URINE samples must be performed IN m-a 

21 A1anner designes to protest the pri•,aey of tho empleyee, using, when praetieal3Io, sereens er stalls, eiccept 

22 that if an eA1ployer has reasen to belie·,e an employee may adulterate or sul3stitute the required saA1ple, 

23 the eA1ployer A1ay roq1cJire that the sample be provided under the airest suporvicion of tasting personnel. 

24 (15) SaA1r3los must be handled under striet forensio ehain of eustody proeedures. The 13rooodures 

25 must require that a sample 13e eolleetod, stores, and transporteel in a manner that soouments ans preserves 

26 the identit·,· of eaeh sample and prevents the as1c1lteratien, eontaFRination, or 0rroneo1c1s isentifioation of toM 

27 results. 

28 (61 Testing of samples m1cJst 13e perforA1es aoeerding to soientifisally aeeeptes analytisal preoedures 

29 13•t a qualifies lal3oratory sertified 13y ti'le national institute en Elr1:1g abuse. Confirmatory tests of an initial 

30 sereening test m1:1st be eonduetod by tho same laboratory 1:1sing gas ehroA1atography A1ass speetroA1etry 
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teel=iniq1:1es er teel=iniq1:1es tl=iat are et eeFAparal:lle er s1:1perier q1:1ality witl=i respeet ta validatien 

2 ACCORDANCE WITH 49 CFR. PART 40. 

3 4+tllil Before an employer may take any action based on a positive test result, the employer shall 

4 have the results reviewed and certified by a medical review officer who is trained in the field of substance 

5 abuse. An employee or prospective employee must be given the opportunity to provide notification to the 

6 medical review officer of any medical information that is relevant to interpreting test results, including 

7 information concerning currently or recently used prescription or nonprescription drugs. 

8 (6) BREATH ALCOHOL TESTS MUST BE ADMINISTERED BY A CERTIFIED BREATH ALCOHOL 

9 TECHNICIAN AND MAY ONLY BE CONDUCTED USING TESTING EQUIPMENT THAT APPEARS ON THE 

10 LIST OF CONFORMING PRODUCTS PUBLISHED IN THE FEDERAL REGISTER. 

11 (7) A BREATH ALCOHOL TEST RESULT MUST INDICATE AN ALCOHOL CONCENTRATION OF 

12 GREATER THAN 0.04 FOR A PERSON TO BE CONSIDERED AS HAVING ALCOHOL IN THE PERSON'S 

13 BODY. 

14 

15 NEW SECTION. SECTION 4, QUALIFIED TESTING PROGRAM -- ALLOWABLE TYPES --

16 PROCEDURES. EACH OF THE FOLLOWING ACTIVITIES IS PERMISSIBLE IN THE IMPLEMENTATION OF A 

17 QUALIFIED TESTING PROGRAM: 

18 (1) AN EMPLOYER MAY TEST ANY ~IE'.6JLY 1-llRED PROSPECTIVE EMPLOYEE WITl-ll~I e DAYS 

19 OF Tl-lE EMPLOYEE'S REPORTING TO WORK. 

20 (2) AN EMPLOYER MAY USE RANDOM TESTING IF THE EMPLOYER'S CONTROLLED SUBSTANCE 

21 AND ALCOHOL POLICY INCLUDES ONE OR BOTH OF THE FOLLOWING PROCEDURES: 

22 IA) AN EMPLOYER OR AN EMPLOYER'S REPRESENTATIVE MAY ESTABLISH A DATE WHEN ALL 

23 SALARIED AND WAGE-EARNING EMPLOYEES WILL BE REQUIRED TO UNDERGO CONTROLLED 

24 SUBSTANCE OR ALCOHOL TESTS. OR BOTH. 

25 (B) AN EMPLOYER MAY MANAGE OR CONTRACT WITH A THIRD PARTY TO ESTABLISH AND 

26 ADMINISTER A RANDOM TESTING PROCESS THAT MUST INCLUDE: 

27 (I) AN ESTABLISHED CALENDAR PERIOD FOR TESTING; 

28 (Ill AN ESTABLISHED TESTING RATE WITHIN THE CALENDAR PERIOD; 

29 (Ill) A RANDOM SELECTION PROCESS THAT WILL DETERMINE WHO WILL BE TESTED ON ANY 

30 GIVEN DATE DURING THE CALENDAR PERIOD FOR TESTING; 
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(IV) ALL SUPERVISORY AND MANAGERIAL EMPLOYEES IN THE RANDOM SELECTION AND 

2 TESTING PROCESS; AND 

3 (VI A PROCEDURE THAT REQUIRES THE EMPLOYER TO OBTAIN A SIGNED STATEMENT FROM 

4 EACH EMPLOYEE THAT CONFIRMS THAT THE EMPLOYEE HAS RECEIVED A WRITTEN DESCRIPTION OF 

5 THE RANDOM SELECTION PROCESS AND THAT REQUIRES THE EMPLOYER TO MAINTAIN THE 

6 STATEMENT IN THE EMPLOYEE'S PERSONNEL FILE. THE SELECTION OF EMPLOYEES IN A RANDOM 

7 TESTING PROCEDURE MUST BE MADE BY A SCIENTIFICALLY VALID METHOD, SUCH AS A RANDOM 

8 NUMBER TABLE OR A COMPUTER-BASED RANDOM NUMBER GENERATOR TABLE. 

9 (3) AN EMPLOYER MAY REQUIRE AN EMPLOYEE TO SUBMIT TO FOLLOWUP TESTS IF THE 

10 EMPLOYER DETERMINES THAT THE EMPLOYEE HAS MISUSED CONTROLLED SUBSTANCES OR 

11 ALCOHOL AT THE WORK SITE. THE FOLLOWUP TESTS MUST BE DESCRIBED IN THE EMPLOYER'S 

12 CONTROLLED SUBSTANCE AND ALCOHOL POLICY AND MAY BE CONDUCTED FOR UP TO 1 YEAR FROM 

13 THE TIME THAT THE EMPLOYER FIRST REQUIRES A FOLLOWUP TEST. 

14 (4) AN EMPLOYER MAY REQUIRE AN EMPLOYEE TO BE TESTED FOR CONTROLLED 

15 SUBSTANCES OR ALCOHOL IF THE EMPLOYER HAS REASON TO SUSPECT THAT AN EMPLOYEE'S 

16 FACULTIES ARE IMPAIRED ON THE JOB AS A RESULT OF THE USE OF A CONTROLLED SUBSTANCE OR 

17 ALCOHOL CONSUMPTION. AN EMPLOYER SHALL COMPLY WITH THE SUPERVISORY TRAINING 

18 REQUIREMENT IN 49 CFR. PART 382.603, WHENEVER THE EMPLOYER REQUIRES A TEST ON THE BASIS 

19 OF REASONABLE SUSPICION. 

20 (5) AN EMPLOYER MAY REQUIRE AN EMPLOYEE TO BE TESTED FOR CONTROLLED 

21 SUBSTANCES OR ALCOHOL IF THE EMPLOYER HAS REASON TO BELIEVE THAT THE EMPLOYEE MAY 

22 HAVE CONTRIBUTED TO A WORK-RELATED ACCIDENT THAT HAS CAUSEP l')EATH OR PERSONAL 

23 INJURY OR PROPERTY DAMAGE IN EXCESS OF $1,500. 

24 

25 NEW SECTION. SECTION 5. EMPLOYEE'S RIGHT OF REBUTTAL. THE EMPLOYER SHALL PROVIDE 

26 AN EMPLOYEE WHO HAS BEEN TESTED UNDER ANY QUALIFIED TESTING PROGRAM DESCRIBED IN 

27 [SECTION~ 4) WITH A COPY OF THE TEST REPORT. THE EMPLOYER IS ALSO REQUIRED TO OBTAIN, 

28 AT THE EMPLOYEE'S REQUEST AND AT THE EMPLOYEE'S EXPENSE, AN ADDITIONAL TEST OF THE 

29 URINE SPLIT SAMPLE BY AN INDEPENDENT LABORATORY SELECTED BY THE PERSON TESTED. THE 

30 EMPLOYEE MUST BE PROVIDED THE OPPORTUNITY TO REBUT OR EXPLAIN THE RESULTS OF ANY 
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1 TEST. 

2 

3 NEW SECTION. SECTION 6. LIMITATION ON ADVERSE ACTION. ADVERSE ACTION MAY NOT 

4 BE TAKEN BY THE EMPLOYER IF THE EMPLOYEE PRESENTS A REASONABLE EXPLANATION OR MEDICAL 

5 OPINION INDICATING THAT THE ORIGINAL TEST RESULTS WERE NOT CAUSED BY ILLEGAL USE OF 

6 CONTROLLED SUBSTANCES OR BY ALCOHOL CONSUMPTION. IF THE EMPLOYEE PRESENTS A 

7 REASONABLE EXPLANATION OR MEDICAL OPINION, THE TEST RESULTS MUST BE REMOVED FROM THE 

8 EMPLOYEE'S RECORD AND DESTROYED. 

9 

1 O NEW SECTION. Section 7. Confidentiality of results. ( 1) Except as provided in subsection (21 and 

11 except for information that is required by law to be reported to a state or federal licensing authority, all 

1 2 information, interviews, reports, statements, memoranda, or test results received by an employer through 

13 a qualified testing program are confidential communications and may not be used or received in evidence, 

14 obtained in discovery, or disclosed in any public or private proceeding. 

15 (2) Material that is confidential under subsection (1) may be used in a proceeding related to: 

16 (a) legal action arising out of an employer's implementation of [sections 1 through e-1! ll; or 

17 (bl inquiries relating to a workplace accident involving death, physical injury, or property damage 

18 in excess of $1,500 when there is reason to believe that the tested employee may have caused or 

1 9 contributed to the accident. 

20 

Section 8. Section 39-2-304, MCA, is amended to read: 21 

22 "39-2-304. Lie detector tests prohibited regulation ef bleeEI anEI mine testing. f+t A person, firm, 

23 corporation, or other business entity or its representative may not require-; 

24 (a) as a e□ naition for eFAplO'fFAOnt or eontinuati □ n of eFAployFAent, a person to take a polygraph test 

25 or any form of a mechanical lie detector test+ as a condition for employment or continuation of employment. 

26 lb) as a eonaitien for eFAployFAent, a person to subFAit to a blooa or urine test, mceept for 

27 eFAplO'fFAOnt in: 

28 Ii) ha2araous work en¥ir□ nFAents; 

29 Iii) jobs the priFAary responsibility ef whieh is seeurity, publie safeW, or fiauoiary responsibility; or 

30 (iii) jobs in ;el, in!:) the intrastate eeFAFAeroial transJ:1ertation ef J:!ersans er eeFAmeaities 9',' a 

- 7 - HB 345 



5 5th Legislature HB0345.03 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

eaFAFAereial FAator earrier er aA eFApla•,·ee subject ta driver eiualifieatiaA reeiuiremeAts; aAd 

(el as a 00nditi0n for. G0AtiAuati0A af eFAplayFAent, aA eFAJJlayee ta submit ta a bleed or uriAe test, 

exeef)t when: 

(ii the empla~·er has reason to belie11e that the emplo~·ee's faeulties are iFApaired OR the I0b as a 

result af aleohol eonsunwtion or illegal drug use; 

(iii the employer has reasaA ta 13elieve that aA emplayee ma•t have earmibuted ta a werk related 

aeeident that eauses death er persanal injury er JJroperty damage iA eHaass af $1,e00; er 

liiil drug testiAg is being eandueted at an emplayae's regular bienAial physieal far eFAplayFAent in 

jobs invol,•ing the intrastate eomrnereial rnotor earrier trans13ortation af personn er eammodities. 

(2) Prier ta the adFAinistratien of a drug er aleehel test, the person, firm, eorporatien, or ether 

business entiW er its representative shall adopt tlcle written testing preoedure that is prevideEI in 4 9 GFR, 

part 40, and make it available ta all persons subjeet to testing. 

13) The persoA, firrn, eorperatien, or other business entity or iM representatives.hall previde a eepy 

of drug or aleohol test FOsults to the persen tested and preyide the person with the eppertunity, at the 

ei€pense ef the person reeiuiring the test, ts ebtain a eonfirrnatery test ef the bleoEI er urine by an 

inElepenElent laberatory seleeted by the persen tested. The persen tested FAUSt be giYen the eppertunity ta 

rebut er explain the results ef either test or beth tests. In the ease of an aooident referreEI ta in subseotien 

11 l(e)lii), the tests FAay net be delayed, but the pernen, firm, eorperation, er ether business entity er its 

representatiYe shall, as soon as possible, FAal(e a ,..,ritten finding as ta whether tho aet or failure to aet is 

believed to be a direet er prei1iFAate oause ef tlcle aeoident and shall previde the tested eFAplo•tee with a 

espy ef the finding. The written reeerd ef a bleed er urine test el an ompleyee whe is reEJuired to submit 

te testiAg pursuant te subseetieA (1 l(el(ii) and whose acts er fail1:1re te aet is s1:1bsceiueAtl•t fe1:1nEI not to be 

the direet er prommate eause ef a werl( related acoideAt A11:1st be rerno•,ed frern tre ernplayee's worl( reeerEI 

and be destro•red. 

(41 AdYerse aetion n,ay Rot 13e tal(eR against a persan tested 1:1nder subseetiens (1){bl, I1 l(e), (21, 

anel (3) if the person tested preseRts a reasoRable ei(planatioA er n,edieal epiRion indieating that the res1:1lts 

ef the test were net ea1:1seEI b•t aleohel eoAsuFAption er illegal drug 1:1se. 

(el A perseA whe violates this seotioA is guilty of a rnisdernoaner. 

(el As used in this seetion: 

la) "een,n,ereial n,oter earrier" has the FAeaning provided iA 61 1 320 aAd in 69 12 101; and 
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{b) "intrastate" n,eans een,meree or trade that is beg1:1n, earried en, and eompleted wholly in this 

3 

4 NEW SECTION. Section 9. Codification instruction. [Sections 1 through~ ll are intended to 

5 be codified as an integral part of Title 39, chapter 2, part 2, and the provisions of Title 39, chapter 2, part 

6 2, apply to [sections 1 through~ 11-

7 

8 

9 

10 

11 

12 

NEW SECTION. SECTION 10. SEVERABILITY. IF A PART OF [THIS ACT] IS INVALID, ALL VALID 

PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT) 

IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID 

APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS. 
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HOUSE BILL NO. 345 

INTRODUCED BY MASOLO 

HB0345.04 

APPROVED BY COM ON LABOR 
& EMPLOYMENT RELATIONS 

4 A BILL FOR AN ACT ENTITLED: "AN ACT ADOPTING THE PRIVATe WORKFORCE DRUG AND ALCOHOL 

5 TESTING ACT; ESTABLISHING CRITERIA FOR DRUG AND ALCOHOL TESTING OF EMPLOYEES AND 

6 PROSPECTIVE EMPLOYEES; blMITIMG Tl-le blAQlblTY oi; eMPbGYeRa Ual~JG QUALlflEg m~uc;; ANg 

7 AbCGFIGb TeaTING PROGRAMS; PROVIDING FOR CONFIDENTIALITY OF TEST RESULTS EXCEPT IN 

8 CERTAIN CIRCUMSTANCES; AND AMENDING SECTION 39-2-304, MCA." 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

11 

12 NEW SECTION. Section 1. Short title. [Sections 1 through~ Zl may be cited as the "Pri><ate 

13 V\lerkfarse "WORKFORCE Drug and Alcohol Testing Act". 

14 

15 NEW SECTION. Section 2. Definitions. As used in [sections 1 through 4 ZL the following 

16 definitions apply: 

17 (1) "ALCOHOL" MEANS AN INTOXICATING AGENT IN ALCOHOLIC BEVERAGES. ETHYL 

18 ALCOHOL, ALSO CALLED ETHANOL, OR THE HYDRATED OXIDE OF ETHYL. 

19 (2) "ALCOHOL CONCENTRATION" MEANS THE ALCOHOL IN A VOLUME OF BREATH EXPRESSED 

20 IN TERMS OF GRAMS OF ALCOHOL PER 210 LITERS OF BREATH. AS INDICATED BY AN EVIDENTIAL 

21 BREATH TEST. 

22 {-1-+_@)_ "Controlled substance" means a dangerous drug, as defined as eO 32 101, ans listes in 

23 aahes1:1les I er II in eO 32 222 ans eO 32 224 IN 49 CFR, PART 40, except a drug used pursuant to a valid 

24 prescription or as authorized by law. 

25 t2t.l.1l. "Employee" means an individual engaged in the performance. SUPERVISION. OR 

26 MANAGEMENT of work IN A HAZARDOUS WORK ENVIRONMENT. SECURITY POSITION. POSITION 

27 AFFECTING PUBLIC SAFETY, OR FIDUCIARY POSITION for a !')FiYate AN employer and does not include 

28 an independent contractor. THE TERM INCLUDES AN ELECTED OFFICIAL. 

29 ~ill "Employer" means a person or entity in tl=ie priYate sester that has one or more employees 

30 and that is located in or doing business in Montana. 
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1 (6) "HAZARDOUS WORK ENVIRONMENT" INCLUDES BUT IS NOT LIMITED TO POSITIONS: 

2 (A) FOR WHICH cruJG CONTROLLED SUBSTANCE AND ALCOHOL TESTING IS MANDATED BY 

3 FEDERAL LAW, SUCH AS AVIATION, INTl!RSTATI! COMMERCIAL MOTOR CARRIER, RAILROAD, 

4 PIPELINE, AND COMMERCIAL MARINE EMPLOYEES: 

5 (Bl THAT INVOLVE THE OPERATION OF OR WORK IN PROXIMITY TO CONSTRUCTION 

6 EQUIPMENT, INDUSTRIAL MACHINERY, OR MINING ACTIVITIES; OR 

7 (Cl THAT INVOLVE HANDLING OR PROXIMITY TO FLAMMABLE MATERIALS, EXPLOSIVES, 

8 TOXIC CHEMICALS, OR SIMILAR SUBSTANCES. 

9 (7) "INITIAL TEST" MEANS SCIENTIFICALLY ACCEPTED ANALYTICAL METHODS AND 

10 PROCEDURES THAT HAVE BEEN CLEARED BY THE FEDERAL FOOD AND DRUG ADMINISTRATION FOR 

11 COMMERCIAL DISTRIBUTION. SPECIMEN COLLECTION ANO CHAIN OF CUSTODY PROCEDURES FOR 

12 AN INITIAL TEST MUST CONFORM TO 49 CFR, PART 40. 

13 {4)!el(71(8) "Medical review officer" means a state lioeAsea LICENSED physician trained in the field 

14 of substance abuse. 

15 llii)(7)(Q)(9) "Prospective employee" means an individual who has made a written or oral application 

16 to an employer to become an employee. 

17 !e)(Q)(Ql(10) "Qualified testing program" means a program to test for the presence of controlled 

18 substances and alcohol that meets the criteria set forth in [sections 4~ and ~]. 

19 {7)(Qj ( 101 ( 111 "Sample" means a urine er bleee specimen to determine the presence of a controlled 

20 substance or a breath alcohol test to determine the presence of alcohol. 

21 

22 NeW Sl!CTIOt>I. SaGtieR 3, bin:iita118R6 8R 8A'lf)l8)'eF liability. 11) O,n eFAflleyer is net liable for 

23 FA0Aetary aaFAages arisiAg e11t ef a ar1,1g er aloehel test that the eFRflloyer reet11ires an eFAf)lo•1<ee er 

24 wesiieotit•e eFAflleyee ta take if the test is aaministeree ii11rs11aAt te a et1,1alifiee testing iiregram that is 

25 aeeiitoe aAEl iFAplementee b1,' an emiiloyer te tact empleyees for the iireseAoo ef oeAtrellee sttbstanoes or 

26 alsohol, ttAless: 

27 (a) the emple•fer tool< aissiflliAary astien agaiAst the emiiloyeo basoe oA a false test ros1,1lt aAe the 

28 eFAf)loyer's roliaAso en tho test ros11lt .,,as net reasenable er ,,.as iA ead faith. There is a reb11ttable 

29 flFBsttrnfltien that an eFAf)leyor's relianoe eA a test res1,1lt is reasenallle if the ernfll8>fer oeFRf)lies •Nith the 

30 f)F8\•isieAs ef [seotiens 4 ane Iii TMROYGM QJ ane r11los aEiefltee f)1,1rsI,iant to [seotiens 4 aAEi Iii TMROYGM 

~
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1 fil,-

2 (bl the BFl'lplsyer G8fl'lfl'litteel elsfafl'lation ef sharaetor, lil3ol, slaneler, or elafl'la90 to rep1,Hatien, as 

3 esta13Iisheel 13y statute er GOfl'lfl'lOR law, 13y knowin9ly elisslosin9 false test results with fl'lalise. 

4 (2) /1.n Bfl'lployor is not liable for fl'lBRMary elafl'la90s arisins out of a elrus or alsehol test that fails 

5 to elMost a spositis sontrelloel sul3stanss or other substanse, elisease, infostieus a90nt, ,,.irus, or physisal 

6 abnerfl'lality, preblofl'l, or elefost sf any kinel. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

NEW SECTION. Section 3. Qualified testing program. A qualified testing program must comply 

with the following criteria: 

(1) Testing must be conducted according to the terms of written policies and procedures that must 

be adopted by the employer and must be available for review by all employees and prospective employees 

60 days before ifl'lplefl'lentation. THE TERMS ARE IMPLEMENTED OR CHANGED. CONTROLLED 

SUBSTANCE AND ALCOHOL TESTING PROCEDURES MUST CONFORM TO 49 CFR, PART 40, EXCEPT 

AN INITIAL TEST FOR A CONTROLLED SUBSTANCE OR ALCOHOL MAY BE USED AS PROVIDED IN 

SUBSECTION (8). At a minimum, the policies and procedures must require: 

(a) a description of the applicable legal sanctions under federal, state, and local law for the unlawful 

manufacture, distribution, possession, or use of a controlled substance; 

(bl the employer's 13roposal PROGRAM for REGULARLY educating or providing information to 

employees on the health AND WORKPLACE SAFETY risks associated with the use of controlled substances 

and alcohol; 

(c) the employer's standards of conduct that regulate the use of controlled substances and alcohol 

by employees; 

(d) a description of available employee assistance programs, including drug and alcohol counseling, 

treatment, or rehabilitation programs that are available to employees; 

(e) a description of the sanctions that the employer may impose on an employee if the employee 

is found to have violated the standards of conduct referred to in subsection ( 1) (c) or if the employee is 

found to test positive for the presence of a controlled substance or alcohol; 

(fl a statefl'lent that Bfl'lple•foes FAay 130 testes, insluelins a elissussion OeSCRIPTIGN of tho 

siroufl'lstanses that FAay tri99or an ifl'lFAeeliate test IDENTIFICATION OF THE TYPES OF CONTROLLED 

SUBSTANCE AND ALCOHOL TESTS TO BE USED FROM THE TYPES OF TESTS LISTED IN [SECTION 4]; 
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(g) a list of controlled substances for which the employer intends to test AND A STATED 

2 ALCOHOL CONCENTRATION LEVEL ABOVE WHICH A TESTED EMPLOYEE MUST BE SANCTIONED; 

3 (h) a description of the employer's hiring policy with respect to prospective employees who test 

4 positive; 

5 (i) a detailed description of the procedures that will be followed to conduct the testing program, 

6 including the resolution of a dispute concerning test results; 

7 (j) a provision that all information, interviews, reports, statements, memoranda, and test results 

8 are confidential communications that may not be disclosed to anyone except: 

9 (i) the tested employee; 

1 O (ii) 0R111ley00s er ageAts ef tho ORlflleyor whe are spesifisally a1,1tl=leri;1eel 011 the testes ORlflleyee 

11 te reseI,,e ReCel1/I. the eR111leyoe's test res1,1lts THE DESIGNATED REPRESENTATIVE OF THE EMPLOYER; 

12 or 

13 (iii) iA a iireseeeliAg relates te a legal aotieA IN CONNECTION WITH ANY LEGAL OR 

14 ADMINISTRATIVE CLAIM arising out of the employer's implementation of [sections 1 through e--87] or in 

15 response to inquiries relating to a workplace accident involving death, physical injury, or property damage 

16 in excess of $1,500, when there is reason to believe that the tested employee may have caused or 

17 contributed to the accident; and 

18 (k) a provision that information obtained through testing that is unrelated to the use of a controlled 

19 substance or alcohol must be held in strict confidentiality by the medical review officer and may not be 

20 released to the employer. 

21 (2) In addition to imposing appropriate sanctions on an employee for violation of the employer's 

22 standards of conduct, an employer may require an employee who tests positive on a test for controlled 

23 substances or alcohol to participate in an appropriate drug or alcohol counseling, treatment, or rehabilitation 

24 program as a condition of continued employment. An employer may require the employee to submit to 

25 periodic retestiAg FOLLOWUP TESTING as a condition of the counseling, treatment, or rehabilitation 

26 program. 

27 (3) Testing must be at the employer's expense, and all employees must be compensated at the 

28 employee's regular rate, including benefits, for time attributable to the testing program. 

29 (4) The collection 9', TRANSPORT, AND CONFIRMATION TESTING OF URINE samples must be 

30 performed IN iA a R1aAABF ElosigAed te iireteet the privasy ef tl=le eR111leyee, 1,1siAg, ,,.·heA iirastisaela, ssreaAs 
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er stalls, eiEsept tl:lat if aA eFApleyer l:las reasen te bolio•,e an oFApleyee A'la'{ aeh,;lterate er substitute tl:lo 

2 roeiuirod saFAplo, ti:le eFApleyor FflB'f reeiuire tl:lat tl:lo saFAple be pro•,ided 1:1nder ti:le direst supervisioA of 

3 testiA!J porseAnel. 

4 {5) SaA'lples A'lUSt be l:landlod under strist ferensis sl:laiA et susted•,• preseduros. The prosoduros 

5 A'lUSt reeiuiro tl:lat a saFAple 13e sollested, stared, ans transportea in a FAaAAor tl:lat dosuA'lents and proseri,os 

6 tl:le identity of easl:l saFAple ans prevents tl:le adulteratien, sentaA'linatien, er erreneous iElentifisatien ef test 

7 results. 

8 {el TestiR!l et saA'lplos A'lUSt be perfarA'leEl asserdin!J ta ssientifisally assepteEl anal•ftisal procedures 

9 by a E!Ualifieel laberatery sertifieel by tl:le natienal iAstitute BA elru!J al3use. ConfirFAatory tests of an initial 

10 ssroenin!J _test A'lUSt be sendusted B'f tt:ie saA'le laberaterv usin!J !JBS st:iroA=1ato{lrapt:iy A'lass spestroA'letrv 

11 test:iniEjues or test:iniEjues ti:lat are et saA'lparable er superiar eiuality witl:l rospest to validatien 

12 ACCORDANCE WITH 49 CFR, PART 40. 

13 {-+Hfil Before an employer may take any action based on a positive test result, the employer shall 

14 have the results reviewed and certified by a medical review officer who is trained in the field of substance 

15 abuse. An employee or prospective employee must be given the opportunity to provide notification to the 

16 medical review officer of any medical information that is relevant to interpreting test results, including 

17 information concerning currently or recently used prescription or nonprescription drugs. 

18 (6) BREATH ALCOHOL TESTS MUST BE ADMINISTERED BY A CERTIFIED BREATH ALCOHOL 

19 TECHNICIAN AND MAY ONLY BE CONDUCTED USING TESTING EQUIPMENT THAT APPEARS ON THE 

20 LIST OF CONFORMING PRODUCTS PUBLISHED IN THE FEDERAL REGISTER. 

21 (7) A BREATH ALCOHOL TEST RESULT MUST INDICATE AN ALCOHOL CONCENTRATION OF 

22 GREATER THAN 0.04 FOR A PERSON TO BE CONSIDERED AS HAVING ALCOHOL IN THE PERSON'S 

23 BODY. 

24 (8) AN EMPLOYER MAY USE AN INITIAL TEST TO SCREEN AN EMPLOYEE OR PROSPECTIVE 

25 EMPLOYEE FOR THE USE OF A CONTROLLED SUBSTANCE OR ALCOHOL. IF THE INITIAL TEST RESULTS 

26 INDICATE A POTENTIAL POSITIVE, THE INITIAL TEST MUST BE CONFIRMED. CONFIRMATION TESTS 

27 MUST BE COMPLETED USING COLLECTION, TRANSPORTING, AND TESTING PROCEDURES THAT 

28 CONFORM TO 49 CFR, PART 40. ONLY CONFIRMED TEST RESULTS MAY BE USED TO DETERMINE IF 

29 AN EMPLOYEE TESTS POSITIVE FOR A CONTROLLED SUBSTANCE OR ALCOHOL. ONLY CONFIRMED 

30 POSITIVE OR NEGATIVE TEST RESULTS MAY BE ENTERED INTO AN EMPLOYEE'S PERSONNEL FILE. 
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NEW SECTION. SECTION 4. QUALIFIED TESTING PROGRAM -- ALLOWABLE TYPES --

2 PROCEDURES. EACH OF THE FOLLOWING ACTIVITIES IS PERMISSIBLE IN THE IMPLEMENTATION OF A 

3 QUALIFIED TESTING PROGRAM: 

4 ( 1 l AN EMPLOYER MAY TEST ANY NeWbY HIReD PROSPECTIVE EMPLOYEE AS A CONDITION 

5 OF HIRE lr\llTHl~J e DAYS OF Tl-le eMJ;ILOYee'S RePORTl~JG TO WORK. 

6 (2) AN EMPLOYER MAY USE RANDOM TESTING IF THE EMPLOYER'S CONTROLLED SUBSTANCE 

7 AND ALCOHOL POLICY INCLUDES ONE OR BOTH OF THE FOLLOWING PROCEDURES: 

8 (A) AN EMPLOYER OR AN EMPLOYER'S REPRESENTATIVE MAY ESTABLISH A DATE WHEN ALL 

9 SALARIED AND WAGE-EARNING EMPLOYEES WILL BE REQUIRED TO UNDERGO CONTROLLED 

10 SUBSTANCE OR ALCOHOL TESTS, OR BOTH. 

11 (Bl AN EMPLOYER MAY MANAGE OR CONTRACT WITH A THIRD PARTY TO ESTABLISH AND 

12 ADMINISTER A RANDOM TESTING PROCESS THAT MUST INCLUDE: 

13 (I) AN ESTABLISHED CALENDAR PERIOD FOR TESTING; 

14 (II) AN ESTABLISHED TESTING RATE WITHIN THE CALENDAR PERIOD; 

15 (Ill) A RANDOM SELECTION PROCESS THAT WILL DETERMINE WHO WILL BE TESTED ON ANY 

16 GIVEN DATE DURING THE CALENDAR PERIOD FOR TESTING; 

17 (IV) ALL SUPERVISORY AND MANAGERIAL EMPLOYEES IN THE RANDOM SELECTION AND 

18 TESTING PROCESS; AND 

19 (Vl A PROCEDURE THAT REQUIRES THE EMPLOYER TO OBTAIN A SIGNED STATEMENT FROM 

20 EACH EMPLOYEE THAT CONFIRMS THAT THE EMPLOYEE HAS RECEIVED A WRITTEN DESCRIPTION OF 

21 THE RANDOM SELECTION PROCESS AND THAT REQUIRES THE EMPLOYER TO MAINTAIN THE 

22 STATEMENT IN THE EMPLOYEE'S PERSONNEL FILE. THE SELECTION OF EMPLOYEES IN A RANDOM 

23 TESTING PROCEDURE MUST BE MADE BY A SCIENTIFICALLY VALID METHOD, SUCH AS A RANDOM 

24 NUMBER TABLE OR A COMPUTER-BASED RANDOM NUMBER GENERATOR TABLE. 

25 (3) AN EMPLOYER MAY REQUIRE AN EMPLOYEE TO SUBMIT TO FOLLOWUP TESTS IF THE 

26 eMJ;ILOYeR DeTeRMl~H!S TFIAT TMe eMPbOYee 1-l,I\S MISUSeD GO~JTRObbeD SIJQST/\MGeS OR 

27 ALGOMOL /\T TMe WORK SITli EMPLOYEE HAS HAD A VERIFIED POSITIVE TEST FOR A CONTROLLED 

28 SUBSTANCE OR FOR ALCOHOL. THE FOLLOWUP TESTS MUST BE DESCRIBED IN THE EMPLOYER'S 

29 CONTROLLED SUBSTANCE AND ALCOHOL POLICY AND MAY BE CONDUCTED FOR UPTO 1 YEAR FROM 

30 THE TIME THAT THE EMPLOYER FIRST REQUIRES A FOLLOWUP TEST. 
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(4) AN EMPLOYER MAY REQUIRE AN EMPLOYEE TO BE TESTED FOR CONTROLLED 

2 SUBSTANCES OR ALCOHOL IF THE EMPLOYER HAS REASON TO SUSPECT THAT AN EMPLOYEE'S 

3 FACULTIES ARE IMPAIRED ON THE JOB AS A RESULT OF THE USE OF A CONTROLLED SUBSTANCE OR 

4 ALCOHOL CONSUMPTION. AN EMPLOYER SHALL COMPLY WITH THE SUPERVISORY TRAINING 

5 REQUIREMENT IN 49 CFR, PART 382.603, WHENEVER THE EMPLOYER REQUIRES A TEST ON THE BASIS 

6 OF REASONABLE SUSPICION. 

7 (51 AN EMPLOYER MAY REQUIRE AN EMPLOYEE TO BE TESTED FOR CONTROLLED 

8 SUBSTANCES OR ALCOHOL IF THE EMPLOYER HAS REASON TO BELIEVE THAT THE EM?LOYEE MAY 

9 l=l/\VE COMT~IBUTED TO EMPLOYEE'S ACT OR FAILURE TO ACT IS A DIRECT OR PROXIMATE CAUSE 

10 OF A WORK-RELATED ACCIDENT THAT HAS CAUSED DEATH OR PERSONAL INJURY OR PROPERTY 

11 DAMAGE IN EXCESS OF $1,500. 

12 

13 NEW SECTION. SECTION 5. EMPLOYEE'S RIGHT OF REBUTTAL. THE EMPLOYER SHALL PROVIDE 

14 AN EMPLOYEE WHO HAS BEEN TESTED UNDER ANY QUALIFIED TESTING PROGRAM DESCRIBED IN 

15 [SECTION & 4] WITH A COPY OF THE TEST REPORT. THE EMPLOYER IS ALSO REQUIRED TO OBTAIN, 

16 AT THE EMPLOYEE'S REQUEST A~JC 6T Tl=lE EMPLOYEE'S EXPENSE, AN ADDITIONAL TEST OF THE 

17 URINE SPLIT SAMPLE BY AN INDEPENDENT LABORATORY SELECTED BY THE PERSON TESTED. THE 

18 EMPLOYER SHALL PAY FOR THE ADDITIONAL TESTS IF THE ADDITIONAL TEST RESULTS ARE 

19 NEGATIVE, AND THE EMPLOYEE SHALL PAY FOR THE ADDITIONAL TESTS IF THE ADDITIONAL TEST 

20 RESULTS ARE POSITIVE. THE EMPLOYEE MUST BE PROVIDED THE OPPORTUNITY TO REBUT OR 

21 EXPLAIN THE RESULTS OF ANY TEST. 

22 

23 NEW SECTION. SECTION 6. LIMITATION ON ADVERSE ACTION. ,c\DI/E~SE NO ADVERSE 

24 ACTION, INCLUDING FOLLOWUP TESTING, MAY NW BE TAKEN BY THE EMPLOYER IF THE EMPLOYEE 

25 PRESENTS A REASONABLE EXPLANATION OR MEDICAL OPINION INDICATING THAT THE ORIGINAL TEST 

26 RESULTS WERE NOT CAUSED BY ILLEGAL USE OF .CONTROLLED SUBSTANCES OR BY ALCOHOL 

27 CONSUMPTION. IF THE EMPLOYEE PRESENTS A REASONABLE EXPLANATION OR MEDICAL OPINION, 

28 THE TEST RESULTS MUST BE REMOVED FROM THE EMPLOYEE'S RECORD AND DESTROYED. 

29 

30 NEW SECTION. Section 7. Confidentiality of results. ( 1) Except as provided in subsection (2) and 
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1 except for information that is required by law to be reported to a state or federal licensing authority, all 

2 information, interviews, reports, statements, memoranda, or test results received by an employer through 

3 a qualified testing program are confidential communications and may not be used or received in evidence, 

4 obtained in discovery, or disclosed in any public or private proceeding. 

5 (2) Material that is confidential under subsection 11) may be used in a proceeding related to: 

6 (a) legal action arising out of an employer's implementation of [sections 1 through~ 11; or 

7 (b) inquiries relating to a workplace accident involving death, physical injury, or property damage 

8 in excess of $1,500 when there is reason to believe that the tested employee may have caused or 

9 contributed to the accident. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 8. Section 39-2-304, MCA, is amended to read: 

"39-2-304. Lie detector tests prohibited FegwlatieR ef bleed aRd YFiRe testiRg. µ+ A person, firm, 

corporation, or other business entity or its representative may not requiref 

(al as a oeRelitieA for eFRpleyFReAt er oeAtim1atieA ef BFRpleyFReAt, a person to take a polygraph test 

or any form of a mechanical lie detector testt as a condition for employment or continuation of employment. 

(B) as a eenditioA tor eFAployFRont, a person te s1.:1bFRit to a Bleeet or urine test, S>(SOpt for 

(ii halarElelelS 'Nerk BA1liFBAFRBAts; 

Oil jees the priFRary respeAsieilit•r ef whioh is seelelrity, plelelie safety, er fiEluoiary respeAsieility; er 

(iiil jees invelving the intrastate sernrnersial trans1a10rtatien ef 1a1ersens er sernrnedities ey a 

oeFRFReroial FReter oarrier er an empleyee suejeot ta driver ~ualifioatien re~lelirements; anEl 

(ol as a oeAditieA fer oentiAlelatieA ef emple>;meAt, aA empleyee te submit tea bleell er miAe test, 

ei1s01a1t when: 

(ii the emple>;er has reasen ta belieYo that the BFRple>;ee'6 laoulties are impaireEl eA the jell as a 

reslellt ef alsehel G8A6umptieA er illo!!al Elrlel!l lel68; 

(iii the empleyor has roaseA ta belio¥e that aA emple•reo ma11 ha11e seAtrielelteEl ta a werk relatell 

asoiElent that sau6e6 Eleath er perseAal iAjlelry er preperty dama!le iA ei10066 ef $1, eOO; er 

liiil elFlel!l testin!l is eeiAg G8AduoteEl at an eml')leyee's rB!llellar eiennial physisal fer eFRpleyment iA 

jees invelving the intrastate oemmersial meter sarrier transl')ertatien af persens er semmedities, 

(21 flrier te the allministratieA ef a dFlel!l er aleehel test, tho persen, firm, oerperatien, er ether 
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Bl!SiROSS ORtity er its FOflF060Rtatit,'IJ GR all aeloj;lt tRIJ writtOR tostiR§ flFIJSllelUFIJ tl:iat is flFIJs'iaoel iR 4 Q CPR, 

2 f)art 4 G, aREI FRako it aYailal31o to all flllFSIJRS sul3jost to tostiR§. 

3 (3) TAO flOrSOR; fiFFR, SIJFflOratioR, OF otAOF busiROSG ORtity or its rOflFOGOntatiYO GAall flFO\lielo a GOflY 

4 of elru€J or alsoAol test results to tAO flOFSOR tested and f)roYielo tAo flOrsoR •ocitA tAo Oflflllrhmity, at tAo 

5 ll)lfl8RS8 of tAO flBFSOR reqlcJiFiA§ tAIJ test, to ol3taiR a SORfiFFRatory test of tAe Blood or lcJriRe El',' aR 

6 indeflendeRt lal3oratory selostoel sv tAll fJIJrsoR tested. Tt:ie fJ!lrsoR tested FRlcJst be €JiYon tAll OflfJOrt1cJnity to 

7 ro131cJt or OXfllaiR tAo res1cJlts of eitAor test or 13otA tests. In tAO saso of aR assielent roforroel to in sussostion 

8 (1)1s)(ii), tAO tests FABY not 80 delayed, Slit tAO 13ersoR, firFR, OOrflllFatioR, OF otAor BlcJSiRBGS BRtity or its 

9 rof)reseRtatiYo sAall, a6 600R a6 fl066il31o, FRako a 1,witton fineliR§ 86 to wAetAer tAo aot or fail1cJro to ast is 

10 bolio.,oel to so a direst or flroxiFRato sa1i60 of tAo aooidoRt aRd 6Aall flF0 11ido tAo tested eFR13loyee witA a 

11 SllflY of tAe fiRaiR€J. TAo ,,,..rittoR rosord sf a slood or lcJFine test of an OFRJ3loyoe l"AO is req1cJirod to SlcJBFRit 

12 to to6tin€) 131:1r61cJant to 61,JBSOOtioR ( 1 )(o)(ii) ana 'NROSO asts OF faillcJFO to aot is 61cJ860q1cJontly fo1cJnel not to 98 

13 tl=lo Eliroot or flFOXiFRato oa1cJso of a work relates assielont FRU6t 00 roFRovoa froFR tl=lo 0FR13loyoo's work rosord 

14 a Ra 00 aostroyoel. 

15 (4) Adverse astioR FRay not 00 taken a0ainst a flOFSOR testes unaor s1cJ0sootions (1)(0), (1 )(s), (2), 

16 ana (3) if tho fl8FSOR tostoa 13ros0Rts a roasoRal31o IJXfllanation or FROdisal llflinioR inaisatin0 that tho ros1cJlts 

17 of tl=lo test wore Rot sa1isoa 13•; alsoAol sonsuFR13tion or illo!jal SFlcJ€J uso. 

18 (ii) A flllFGOn 'NAO Yiolatos tAis sootion is 9uilty of a FRisdoFRoaRor. 

19 (6) As usoel in tAis sostion: 

20 (a) "soFRFRoroial FRotor sarrior" Aas tho FRoaRin!l flrOYiEloel in 61 1 320 aRa iR 69 12 101; and 

21 (0) "intrastate" FRoans oorRFRoroo or traao tl=lat is 00€JuR, sarrioel on, aRa sorn13lotod wholly iR tAis 

22 state,." 

23 

24 NEW SECTION. Section 9. Codification instruction. (Sections 1 through ~ ll are intended to 

25 be codified as an integral part of Title 39, chapter 2, part 2, and the provisions of Title 39, chapter 2, part 

26 2, apply to [sections 1 through ~ l]. 

27 

28 

29 

30 

NEW SECTION. SECTION 10. SEVERABILITY. IF A PART OF [THIS ACT] IS INVALID, ALL VALID 

PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF (THIS ACT] 

IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID 

C Legisl,atwe 
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3 

HOUSE BILL NO. 345 

INTRODUCED BY MASOLO 

HB0345 04 

4 A BILL FOR. AN ACT ENTITLED: "AN ACT ADOPTING THE PRIVATe WORKFORCE DRUG AND ALCOHOL 

5 TESTING ACT; ESTABLISHING CRITERIA FOR DRUG AND ALCOHOL TESTING OF EMPLOYEES AND 

6 PROSPECTIVE EMPLOYEES; bl~4ITl~lG Ti-ii! blAfiilblTY 01" eMPbOYeRS USl~IG QUI' blF'leD DRUG .'\ND 

7 AbGOl-iOb TeSTl~lG Pli!OGRAMS; PROVIDING FOR CONFIDENTIALITY OF TEST RESULTS EXCEPT IN 

8 CERTAIN CIRCUMSTANCES; AND AMENDING SECTION 39-2-304, MCA." 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

1 1 

12 NEW SECTION. Section 1. Short title. [Sections 1 through~ Zl may be cited as the "Pri·,ate 

13 Warkferse "WORKFORCE Drug and Alcohol Testing Act". " 

14 

15 NEW SECTION. Section 2. Definitions. As used in [sections 1 through 4 ZL the following 

16 definitions apply: 

17 11 l "ALCOHOL" MEANS AN INTOXICATING AGENT IN ALCOHOLIC BEVERAGES, ETHYL 

18 ALCOHOL, ALSO CALLED ETHANOL, OR THE HYDRATED OXIDE OF ETHYL. 

19 12) "ALCOHOL CONCENTRATION" MEANS THE ALCOHOL IN A VOLUME OF BREATH EXPRESSED 

20 IN TERMS OF GRAMS OF ALCOHOL PER 210 LITERS OF BREATH, AS INDICATED BY AN EVIDENTIAL 

21 BREATH TEST. 

22 t++Ql "Controlled substance" means a dangerous drug, as defined as eQ 3:1 1 Q1, aAa listea iA 

23 fiosl=leai;les I er II iA eQ 3:1 :!:13 aREI iiQ 33 :134 IN 49 CFR, PART 40, except a drug used pursuant to a valid 

24 prescription or as authorized by law. 

25 Q-H11 "Employee" means an individual engagetl in the performance, SUPERVISION, OR 

26 MANAGEMENT of work IN A HAZARDOUS WORK ENVIRONMENT, SECURITY POSITION, POSITION 

27 AFFECTING PUBLIC SAFETY, OR FIDUCIARY POSITION for a f)ri'tate AN employer and does not include 

28 an independent contractor. THE TERM INCLUDES AN ELECTED OFFICIAL. 

29 ~J.fil. "Employer" means a person or entity iA tl=le f)rivate sester that has one or more employees 

30 and that is located in or doing business in Montana. 

,\rlegisl~iw 
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(6) "HAZARDOUS WORK ENVIRONMENT" INCLUDES BUT IS NOT LIMITED TO POSITIONS: 

2 (Al FOR WHICH™ CONTROLLED SUBSTANCE AND ALCOHOL TESTING IS MANDATED BY 

3 FEDERAL LAW, SUCH AS AVIATION, INTeRST0Te COMMERCIAL MOTOR CARRIER, RAILROAD, 

4 PIPELINE, AND COMMERCIAL MARINE EMPLOYEES; 

5 [B) THAT INVOLVE THE OPERATION OF OR WORK IN PROXIMITY TO CONSTRUCTION 

6 EQUIPMENT, INDUSTRIAL MACHINERY, OR MINING ACTIVITIES; OR 

7 (Cl THAT INVOLVE HANDLING OR PROXIMITY TO FLAMMABLE MATERIALS, EXPLOSIVES, 

8 TOXIC CHEMICALS, OR SIMILAR SUBSTANCES. 

9 (7) "INITIAL TEST" MEANS SCIENTIFICALLY ACCEPTED ANALYTICAL METHODS AND 

10 PROCEDURES THAT HAVE BEEN CLEARED BY THE FEDERAL FOOD AND DRUG ADMINISTRATION FOR 

11 COMMERCIAL DISTRIBUTION. SPECIMEN COLLECTION AND CHAIN OF CUSTODY PROCEDURES FOR 

12 AN INITIAL TEST MUST CONFORM TO 49 CFR, PART 40. 

13 (4)(61(7)(8) "Medical review officer" means a state liseAoes LICENSED physician trained in the field 

14 of substance abuse. 

15 Hi)(71(8)(9) "Prospective employee" means an individual who has made a written or oral application 

16 to an employer to become an employee. 

17 (61(8)(Q)(10} "Qualified testing program" means a program to test for the presence of controlled 

18 substances and alcohol that meets the criteria set forth in [sections 4~ and i4]. 

19 {7)(Ql( 1 Q)( 11) "Sample" means a urine er bloos specimen to determine the presence of a controlled 

20 substance or a breath alcohol test to determine the presence of alcohol. 

21 

22 ~leW SEGTIO~I. SeotiBA 3. bimitatiBAB BA emplB'feF liability. { 11 AA omplByor is ABt liaelo for 

23 FROAetari,· ElaFAa§os arisiA§ 01e1t ef a srn§ BF aloel:lel test that the emple·1er req1e1ires aA ernpleyoo oF 

24 prespeati>Je ernpleyee te take if the test is asmiAioteres p1e1rs1e1aAt te a E!ldalified testiA!l pre!Jram ti=lat is 

25 aseptes aAd irnpleR'leAtos 011 aA emple•1or te test emplo.,,ees fer tl:le preseAeo ef soAtrellos s1e1bstaAses er 

26 .ilsei=lel, 1e1Aless; 

27 {al ti=le eR'lplever teek disaipliAaP/ astieA a§aiAot tRo ernpleyoo bases oA a false test ros1e1lt aAd tt:lo 

28 employer's roliaAse oA tt:lo toot ros1e1lt was Rot roaseAablo er was iA bas faiti=I. Tl=ioro is a reb1e1ttablo 

29 pros1e1rnption tRat an em pl eyer's reliaAeo BA a test res1e1lt is reaseAable if tl=ie em pl eyer eomplies witi=I tl=ie 

30 previsieAs ef lsestieAs 4 aAs a TJ.IROIJGM 81 aAs r1e1l0s aseptes p1e1rs1e1aAt te lseetioAs 4 aAs a TJ.IROUGJ.I 
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2 Is) the 0mpi0;10r soFRFRittea aefaFRatien of sharaoter, lieel, slanaer, or aaFRage to reputation, as 

3 ostaelishea 01,1 statute er seFRFRon law, 13;1 knowingl>,1 aisolosing falso tost results •<;ith FRaliso. 

4 (2) An omployor is not liaelo ior monetary saFRagos arising out of a srug or alsohol test that fails 

5 to sotost a sposifis sontrolles suestanse or other suestanse, sisoase, infostious agent, virus, or physisal 

6 aenorFAality, preeleFA, or safest of any kins. 

7 

8 NEW SECTION. Section 3. Qualified testing program. A qualified testing program must comply 

9 with the following criteria: 

1 O ( 1) Testing must be conducted according to the terms of written policies and procedures that must 

11 be adopted by the employer and must be available for review by all employees and prospective employees 

12 60 days before iR1ploR1entation. THE TERMS ARE IMPLEMENTED OR CHANGED. CONTROLLED 

13 SUBSTANCE AND ALCOHOL TESTING PROCEDURES MUST CONFORM TO 49 CFR, PART 40, EXCEPT 

14 AN INITIAL TEST FOR A CONTROLLED SUBSTANCE OR ALCOHOL MAY BE USED AS PROVIDED IN 

15 SUBSECTION (8). At a minimum, the policies and procedures must require: 

16 (al a description of the applicable legal sanctions under federal, state, and local law for the unlawful 

17 manufacture, distribution, possession, or use of a controlled substance; 

18 (bl the employer's proposal PROGRAM for REGULARLY educating or providing information to 

19 employees on the health AND WORKPLACE SAFETY risks associated with the use of controlled substances 

20 and alcohol; 

21 (c) the employer's standards of conduct that regulate the use of controlled substances and alcohol 

22 by employees; 

23 (di a description of available employee assistance programs, including drug and alcohol counseling, 

24 treatment, or rehabilitation programs that are available to employees; 

25 (e) a description of the sanctions that the employer may impose on an employee if the employee 

26 is found to have violated the standards of conduct referred to in subsection ( 1 I (cl or if the employee is 

27 found to test positive for the presence of a controlled substance or alcohol; 

28 

29 

30 

(fl a statoFAont tRat BRlplo•,oes R1a',' 98 testes, inolueing a ei60bl66ion Dl!SCFUPTION ef tRB 

GiFGblRl&tanoos tRat RlO',' trigger an iRlRlOaiato lOSt IDENTIFICATION OF THE TYPES OF CONTROLLED 

SUBSTANCE AND ALCOHOL TESTS TO BE USED FROM THE TYPES OF TESTS LISTED IN [SECTION 4); 

- 3 - HB 345 



55th Legislature HB0345.04 

(g) a list of controlled substances for which the employer intends to test AND A STATED 

2 ALCOHOL CONCENTRATION LEVEL ABOVE WHICH A TESTED EMPLOYEE MUST BE SANCTIONED; 

3 (h) a description of the employer's hiring policy with respect to prospective employees who test 

4 positive; 

5 (il a detailed description of the procedures that will be followed to conduct the testing program, 

6 including the resolution of a dispute concerning test results; 

7 (j) a provision that all information, interviews, reports, statements, memoranda, and test results 

8 are confidential communications that may not be disclosed to anyone except: 

9 Ii) the tested employee; 

1 O Iii) effiplayees ar a90Rts af the effipla>;or wl=\0 are spesifisall>,1 autl=\erii!eel ily the testeel effiployoe 

11 to resolve PleCelVe the affiplo>;oe's tost results THE DESIGNATED REPRESENTATIVE OF THE EMPLOYER; 

12 or 

13 (iii) iR a proseoeliR9 relates to a l09al astioR IN CONNECTION WITH ANY LEGAL OR 

14 ADMINISTRATIVE CLAIM arising out of the employer's implementation of [sections 1 through e--87] or in 

15 response to inquiries relating to a workplace accident involving death, physical injury, or property damage 

16 in excess of $1,500, when there is reason to believe that the tested employee may have caused or 

17 contributed to the accident; and 

18 (kl a provision that information obtained through testing that is unrelated to the use of a controlled 

19 substance or alcohol must be held in strict confidentiality by the medical review officer and may not be 

20 released to the employer. 

21 12) In addition to imposing appropriate sanctions on an employee for violation of the employer's 

22 standards of conduct, an employer may require an employee who tests positive on a test for controlled 

23 substances or alcohol to participate in an appropriate drug or alcohol counseling, treatment, or rehabilitation 

24 program as a condition of continued employment. An employer may require the employee to submit to 

25 periodic retestiR9 FOLLOWUP TESTING as a condition of the counseling, treatment, or rehabilitation 

26 program. 

27 13) Testing must be at the employer's expense, and all employees must be compensated at the 

28 employee's regular rate, including benefits, for time attributable to the testing program. 

29 14) The collection ef. TRANSPORT. AND CONFIRMATION TESTING OF URINE samples must be 

30 performed IN iR a ffiBAAer Elesi9Aoel te pretest tho privas>; ef tl=\o ernployoe, usiA§, whoR prastiaaele, ssreoRs 

1 Legis{al/v~ 
\Sen,;ca 

!..,\!!.!vision 
- 4 - HB 345 



55th Legislature HB0345 04 

or stalls, 011s0pt that if an 0mplov0r has reason to bolioYo an 0mplov00 ma•f adulterate or substitute the 

2 roquirad sample, tho emplo•,•or ma~' require that tho sample be pro¥idod under tho direst supervision of 

3 testing personnel. 

4 lei Samples must be handled under striot foronsio ohain of eustody proeoduros. Tho proeoduros 

5 must roE1uir0 that a sample be eolloetoel, storoel, anel transportoel in a ffianner that elesuff1onts anel preserves 

6 the identity of sash saff1ple anel pre~•ents tho aelultoration, eontaff1ination, or erroneous 1dontifieat1on of test 

7 results. 

8 Ila) Tostin§ of saFnplos Fnust be perforFnod aooordin§ to soiontifioally aooeptod analytioal prooeelures 

9 by a EiUalifiod laboratory oertifieEI b',' 'the national institute on elru§ abuse. ConfirFnatorv tests of an initial 

10 ssroonin§ test must 89 sonEluotod 8',' tho same laboratorv usin§ §36 shroFnato§raphy rnass spostromotr~• 

11 t0shniE1UBS or t0shniqu0s that are of 00Fnpara8lo or superior EiUalit~· Y<ith rospeot to ,,,alielation 

1 2 ACCORDANCE WITH 49 CFR, PART 40. 

1 3 4-7+.lfil Before an employer may take any action based on a positive test result, the employer shall 

14 have the results reviewed and certified by a medical review officer who is trained in the field of substance 

15 abuse. An employee or prospective employee must be given the opportunity to provide notification to the 

16 medical review officer of any medical information that is relevant to interpreting test results, including 

17 information concerning currently or recently used prescription or nonprescription drugs. 

18 (6) BREATH ALCOHOL TESTS MUST BE ADMINISTERED BY A CERTIFIED BREATH ALCOHOL 

19 TECHNICIAN AND MAY ONLY BE CONDUCTED USING TESTING EQUIPMENT THAT APPEARS ON THE 

20 LIST OF CONFORMING PRODUCTS PUBLISHED IN THE FEDERAL REGISTER. 

21 17) A BREATH ALCOHOL TEST RESULT MUST INDICATE AN ALCOHOL CONCENTRATION OF 

22 GREATER THAN 0.04 FOR A PERSON TO BE CONSIDERED AS HAVING ALCOHOL IN THE PERSON'S 

23 BODY. 

24 (8) AN EMPLOYER MAY USE AN INITIAL TEST TO SCREEN AN EMPLOYEE OR PROSPECTIVE 

25 EMPLOYEE FOR THE USE OF A CONTROLLED SUBSTANCE OR ALCOHOL. IF THE INITIAL TEST RESULTS 

26 INDICATE A POTENTIAL POSITIVE, THE INITIAL TEST MUST BE CONFIRMED. CONFIRMATION TESTS 

27 MUST BE COMPLETED USING COLLECTION, TRANSPORTING, AND TESTING PROCEDURES THAT 

28 CONFORM TO 49 CFR, PART 40. ONLY CONFIRMED TEST RESULTS MAY BE USED TO DETERMINE IF 

29 AN EMPLOYEE TESTS POSITIVE FOR A CONTROLLED SUBSTANCE OR ALCOHOL. ONLY CONFIRMED 

30 POSITIVE OR NEGATIVE TEST RESULTS MAY BE ENTERED INTO AN EMPLOYEE'S PERSONNEL FILE. 
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NEW SECTION. SECTION 4. QUALIFIED TESTING PROGRAM -- ALLOWABLE TYPES --

2 PROCEDURES. EACH OF THE FOLLOWING ACTIVITIES IS PERMISSIBLE IN THE IMPLEMENTATION OF A 

3 QUALIFIED TESTING PROGRAM: 

4 I 1) AN EMPLOYER MAY TEST ANY ~JeWLY l=IIFl.eid PROSPECTIVE EMPLOYEE AS A CONDITION 

5 OF HIRE w1n.11~J a Q0YS OJ; Tl=le liMPLOYl!I!'~ Fl.l!POFl.Tl~IG TO WOFl.K. 

6 (21 AN EMPLOYER MAY USE RANDOM TESTING IF THE EMPLOYER'S CONTROLLED SUBSTANCE 

7 AND ALCOHOL POLICY INCLUDES ONE OR BOTH OF THE FOLLOWING PROCEDURES: 

8 (Al AN EMPLOYER OR AN EMPLOYER'S REPRESENTATIVE MAY ESTABLISH A DATE WHEN ALL 

9 SALARIED AND WAGE-EARNING EMPLOYEES WILL BE REQUIRED TO UNDERGO CONTROLLED 

1 O SUBSTANCE OR ALCOHOL TESTS, OR BOTH. 

11 !Bl AN EMPLOYER MAY MANAGE OR CONTRACT WITH A THIRD PARTY TO ESTABLISH AND 

12 ADMINISTER A RANDOM TESTING PROCESS THAT MUST INCLUDE: 

13 11) AN ESTABLISHED CALENDAR PERIOD FOR TESTING; 

14 (II) AN ESTABLISHED TESTING RA TE WITHIN THE CALENDAR PERIOD; 

15 1111) A RANDOM SELECTION PROCESS THAT WILL DETERMINE WHO WILL BE TESTED ON ANY 

16 GIVEN DATE DURING THE CALENDAR PERIOD FOR TESTING; 

17 (IV) ALL SUPERVISORY AND MANAGERIAL EMPLOYEES IN THE RANDOM SELECTION AND 

18 TESTING PROCESS; AND 

19 IV) A PROCEDURE THAT REQUIRES THE EMPLOYER TO OBTAIN A SIGNED STATEMENT FROM 

20 EACH EMPLOYEE THAT CONFIRMS THAT THE EMPLOYEE HAS RECEIVED A WRITTEN DESCRIPTION OF 

21 THE RANDOM SELECTION PROCESS AND THAT REQUIRES THE EMPLOYER TO MAINTAIN THE 

22 STATEMENT IN THE EMPLOYEE'S PERSONNEL FILE. THE SELECTION OF EMPLOYEES IN A RANDOM 

23 TESTING PROCEDURE MUST BE MADE BY A SCIENTIFICALLY VALID METHOD, SUCH AS A RANDOM 

24 NUMBER TABLE OR A COMPUTER-BASED RANDOM NUMBER GENERATOR TABLE. 

25 131 AN EMPLOYER MAY REQUIRE AN EMPLOYEE TO SUBMIT TO FOLLOWUP TESTS IF THE 

26 li~QPbOYliFl. idl!Tl!RMINl!S TM.'\T TMI! liMPbOYlil! M/1.S MISblSl!Q CO~ITRObbl!Q Sb18ST/I.NCliS OR 

27 AbCOMOL AT TMI! WORK SIT!! EMPLOYEE HAS HAD A VERIFIED POSITIVE TEST FOR A CONTROLLED 

28 SUBSTANCE OR FOR ALCOHOL. THE FOLLOWUP TESTS MUST BE DESCRIBED IN THE EMPLOYER'S 

29 CONTROLLED SUBSTANCE AND ALCOHOL POLICY AND MAY BE CONDUCTED FOR UPTO 1 YEAR FROM 

30 THE TIME THAT THE EMPLOYER FIRST REQUIRES A FOLLOWUP TEST. 
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(4) AN EMPLOYER MAY REQUIRE AN EMPLOYEE TO BE TESTED FOR CONTROLLED 

2 SUBSTANCES OR ALCOHOL IF THE EMPLOYER HAS REASON TO SUSPECT THAT AN EMPLOYEE'S 

3 FACULTIES ARE IMPAIRED ON THE JOB AS A RESULT OF THE USE OF A CONTROLLED SUBSTANCE OR 

4 ALCOHOL CONSUMPTION. AN EMPLOYER SHALL COMPLY WITH THE SUPERVISORY TRAINING 

5 REQUIREMENT IN 49 CFR. PART 382.603. WHENEVER THE EMPLOYER REQUIRES A TEST ON THE BASIS 

6 OF REASONABLE SUSPICION. 

7 15) AN EMPLOYER MAY REQUIRE AN EMPLOYEE TO BE TESTED FOR CONTROLLED 

8 SUBSTANCES OR ALCOHOL IF THE EMPLOYER HAS REASON TO BELIEVE THAT THE le~4Pb0¥Ele MOY 

9 l=lAVe GO~lH1I8UHD TO EMPLOYEE'S ACT OR FAILURE TO ACT IS A DIRECT OR PROXIMATE CAUSE 

10 OF A WORK-RELATED ACCIDENT THAT HAS CAUSED DEATH OR PERSONAL INJURY OR PROPERTY 

11 DAMAGE IN EXCESS OF $1,500. 

12 

13 NEW SECTION. SECTION 5. EMPLOYEE'S RIGHT OF REBUTTAL. THE EMPLOYER SHALL PROVIDE 

14 AN EMPLOYEE WHO HAS BEEN TESTED UNDER ANY QUALIFIED TESTING PROGRAM DESCRIBED IN 

15 [SECTION & 4) WITH A COPY OF THE TEST REPORT. THE EMPLOYER IS ALSO REQUIRED TO OBTAIN. 

16 AT THE EMPLOYEE'S REQUEST AND AT Tl-le eMPbOYel:'S EXPlii~ISe, AN ADDITIONAL TEST OF THE 

17 URINE SPLIT SAMPLE BY AN INDEPENDENT LABORATORY SELECTED BY THE PERSON TESTED. THE 

18 EMPLOYER SHALL PAY FOR THE ADDITIONAL TESTS IF THE ADDITIONAL TEST RESULTS ARE 

19 NEGATIVE. AND THE EMPLOYEE SHALL PAY FOR THE ADDITIONAL TESTS IF THE ADDITIONAL TEST 

20 RESULTS ARE POSITIVE. THE EMPLOYEE MUST BE PROVIDED THE OPPORTUNITY TO REBUT OR 

21 EXPLAIN THE RESULTS OF ANY TEST. 

22 

23 NEW SECTION. SECTION 6. LIMITATION ON ADVERSE ACTION. ,O,DVe~Se NO ADVERSE 

24 ACTION. INCLUDING FOLLOWUP TESTING. MAY W.Q.T BE TAKEN BY THE EMPLOYER IF THE EMPLOYEE 

25 PRESENTS A REASONABLE EXPLANATION OR MEDICAL OPINION INDICATING THAT THE ORIGINAL TEST 

26 RESULTS WERE NOT CAUSED BY ILLEGAL USE OF CONTROLLED SUBSTANCES OR BY ALCOHOL 

27 CONSUMPTION. IF THE EMPLOYEE PRESENTS A REASONABLE EXPLANATION OR MEDICAL OPINION. 

28 THE TEST RESULTS MUST BE REMOVED FROM THE EMPLOYEE'S RECORD AND DESTROYED. 

29 

30 NEW SECTION. Section 7. Confidentiality of results. ( 1) Except as provided in subsection 12) and 

'~· Legisi!"ive serv,ca 
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except for information that is required by law to be reported to a state or federal licensing authority, all 

2 information, interviews, reports, statements, memoranda, or test results received by an employer through 

3 a qualified testing program are confidential communications and may not be used or received in evidence, 

4 obtained in discovery, or disclosed in any public or private proceeding. 

5 (2) Material that is confidential under subsection (1 I may be used in a proceeding related to: 

6 (a) legal action arising out of an employer's implementation of [sections 1 through 4 Zl; or 

7 (bl inquiries relating to a workplace accident involving death, physical injury, or property damage 

8 in excess of $1,500 when there is reason to believe that the tested employee may have caused or 

9 contributed to the accident. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 8. Section 39-2-304, MCA, is amended to read: 

"39-2-304. Lie detector tests prohibited reg1:1latien ef llleee ans 1:1rine testing. ffi A person, firm, 

corporation, or other business entity or its representative may not require+ 

(a) as a senditien fer omplevmont er sentinuatien ef ompleyment, a person to take a polygraph test 

or any form of a mechanical lie detector test7 as a condition for employment or continuation of employment. 

(a) as a oendition fer eR1pleyR1ent, a persen te stillmit te a llleeEI er Yrine test, oxsopt for 

omple~•mom in; 

Ii) ha;1ardo1:1s work enYironmonts; 

Iii) jobs the priFT1ary rosponsieility ef whish is sosurity, puelis safety, or fidusiary responsisility; or 

(iii) jobs inYelYing the intrastate sommersial transportation of persons er eommedities B'f a 

somrnereia' rneter earrier or an ernple11ee suajost te ElriYor qualifieatien requirements; anEI 

(s) as a sendition for sontinuation of empleyrnont, an ornployee te susi:nit te a sloed er YFiRe test, 

ox sept ,,.,hon: 

/ii the employer has reason te eolieYo that the employee's fasulties are irnpairod on the jos as a 

result ef alsohol sonsurnptien er illo!jal Elru§ use; 

Iii) the ernpleyer has reasen te llelie 11e that an emple~1ee may ha•,e sentrisuted te a work related 

assieent that sauses eeath er personal injUF'f er proflerty darna!je in e11sess ef $1,iiOO; or 

(1iil drug testin§ is soinf! sendusted at an empleyee's regular Biennial physieal fer ernpleyrnent in 

jabs invel¥in!I the intrastate serni:nersial meter sarrier transpertation of persons or sornrnodities. 

(~) J;lrior to the adFT1inistration of a eru§ er aleehel test, the persen, firrn, serperatien, er ether 
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business ontit'{ or its roprosontati¥o shall adopt the writton testin9 13roeoduro that is pro.,ided in 4 Q CJ;i;;!, 

2 13art 4 0, and Rlako it a.,ailable to all 13ersons subj oat to tooting. 

3 (3l Tho 13orson, firRl, aorporation, or other business entity or its roprosontati>,o shall pro"ieo a sopy 

4 of erug or aleohol toot results to tho parson testes and pro¥ido tho person with tho opportun,ty, at tho 

5 oxponso of tho person roE1uirin9 tt:io toot, to obtain a eonfirR1atory test of tho blood or urIno by an 

6 indopondont laboratOP; soloetod b•; tho parson tostod. Tho person tostod Rlu&t be gi•,on tho opportunil)' to 

7 robut or explain tho result& of either test or both tests. In the saso of an aeaidont roforree to ,n subsoation 

8 (1 l(o)(iil, tho tost& mav not be delayed, but the porsen, firRl, oerporation, or othor business ontit•; or its 

9 ropresontativo shall, as soon as possible, Rlako a •,witton findins as to 1A1hothor the ast or failure to aet is 

10 beliouod to bo a dirost or pro11iA:iato eauso of the aeeidont and shall pro~•ide tho tostoe em13lo~•oo 11•ith a 

11 eopy of the finding. The written rocord of a blood or urino test of an omplo~•eo who is FOE!uirod to s.ibmit 

12 to tostin9 pursuant to subsoetion ( 1 )(e)(iil and whoso aets or failure to aot is subSOE!UOntl>; fa.ind not to be 

13 tho direct or proximate oause of a work related accident moist be rerne¥od from tho omployoa's .. ,erk roeord 

14 and be dostreyod, 

15 (4) Ad¥orse aotion mav not 00 taken against a person tostod under subsoetions ( 1I lel, I 1) (el, 12), 

16 and (31 if the person tested presents a reasonable explanation or modisal opinion indioatin9 that the results 

17 of tho tost '"Oro not eaused by aleohol eonsuRlption or illo9al dru9 use. 

18 (el A parson who ¥iolatos this sootion is 9uilty of a misdemeanor. 

19 (el As ucod in this costion; 

20 (al "eornmoroial motor oarrier" has tho rnoanin9 pro¥ieoe in 61 1 320 and in eQ 12 101; and 

21 (el "intrastato" means eommerce or trade that is bosun, carried on, ans eomploted wholly in this 

22 &Qt&." 

23 

24 NEW SECTION. Section 9. Codification instruction. [Sections 1 through ~ 21 are intended to 

25 be codified as an integral part of Title 39, chapter 2, part 2, and the provisions of Title 39, chapter 2, part 

26 2, apply to [sections 1 through~ 21-

27 

28 

29 

30 

NEW SECTION. SECTION 10. SEVERABILITY. IF A PART OF (THIS ACT) IS INVALID, ALL VALID 

PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT] 

IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID 
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APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS. 

-END· 

· 10 · 
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CONFERENCE COMMITTEE 

Mr. Speaker and Mr. President: 

on House Bill 345 
Report No. 2, April 16, 1997 

Page 1 of 1 

We, your Conference Committee met and considered House Bill 345 (reference copy •M 

salmon) and recommend that House Bill 345 be amended as follows: 

1. Page 2, lines 9 through 12. 
Strike: subsection (7) in its entirety 
Renumber: subsequent subsections 

2. Page 3, lines 13 through 15. 
Following: "PART 40" on line 13 
Strike: the remainder of line 13 through ".iil" on line 15 

3. Page 5, lines 24 through 30. 
Strike: subsection (8) in its entirety 

And this Conference Committee report be adopted. 

For the Sen~te/ _ _ 
., ' 

r···---,_ 
Senator 

Senator Wilson 

. ~d7kw-~ 
Senat Thomas 

ADOPT 
AC HB 345-2 

REJECT 811602CC.Hgd 

J}fl> 34'=> 



FREE CONFERENCE COMMITTEE 
on House Bill 345 

Report No. 1, April 16, 1997 

Mr. Speaker and Mr. President: 

Page 1 of 1 

We, your Free Conference Committee met and considered House Bill 345 (reference copy -
salmon) and recommend that House Bill 345 be amended as follows: 

1. Page 3i line 11. 
Following: "all employees" 
Strike: "and prospective employees" 

And this FREE Conference Committee report be adopted. 

ADOPT 
AC HB 345-1 

REJECT·. 811128CC.Hgd 



FREE CONFERENCE COMMITTEE 

Mr. Speaker and Mr. President: 

on House Bill 345 
Report No. 1, April 16, 1997 

Page 1 of 1 

We, your Free Conference Committee met and considered House Bill 345 (reference copy -
salmon) and recommend that House Bill 345 be amended as follows: 

1. Page 2, lines 9 through 12. 
Strike: subsection (7) in its entirety 
Renumber: subsequent subsections 

2. Page 3, line 11. 
Fol lowing: "al 1 employees" 
Strike: "and prospective employees" 

3. Page 3, lines 13 through 15. 
Following: "PART 40" on line 13 
Strike: the remainder of line 13 through "ill" on line 15 

4. Page 5, lines 24 through 30. 
Strike: subsection (8) in its entirety 

And this FREE Conference Committee report be adopted. 

For the Senate· 

~ 
Senator Wilson 

..-- r Thomas 

ADOPT FCc~•t 
AC HB 345-1 

REJECT 811128CC.Hgd 
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3 

HOUSE BILL NO. 345 

INTRODUCED BY MASOLO 

HB0345.05 

4 A BILL FOR AN ACT ENTITLED: "AN ACT ADOPTING THE PRl 11ATE WORKFORCE DRUG AND ALCOHOL 

5 TESTING ACT; ESTABLISHING CRITERIA FOR DRUG AND ALCOHOL TESTING OF EMPLOYEES AND 

6 PROSPECTIVE EMPLOYEES; blMITl~lG Tl=IE LI c\QlblTY OF EMPbOYERS USING QUAblFIED DRUG AND 

7 I) bCOl,,lOb TESTl~IG PROGRAMS; PROVIDING FOR CONFIDENTIALITY OF TEST RES UL TS EXCEPT IN 

8 CERTAIN CIRCUMSTANCES; AND AMENDING SECTION 39-2-304, MCA." 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

11 

12 NEW SECTION. Section 1. Short title. [Sections 1 through~ ll may be cited as the "Private 

13 Werkforsa "WORKFORCE Drug and Alcohol Testing Act". 

14 

15 NEW SECTION. Section 2. Definitions. As used in [sections 1 through ~ lL the following 

16 definitions apply: 

17 (1) "ALCOHOL" MEANS AN INTOXICATING AGENT IN ALCOHOLIC BEVERAGES, ETHYL 

18 ALCOHOL, ALSO CALLED ETHANOL, OR THE HYDRATED OXIDE OF ETHYL. 

19 (2) "ALCOHOL CONCENTRATION" MEANS THE ALCOHOL IN A VOLUME OF BREATH EXPRESSED 

20 IN TERMS OF GRAMS OF ALCOHOL PER 210 LITERS OF BREATH, AS INDICATED BY AN EVIDENTIAL 

21 BREATH TEST. 

22 {--+Hll. "Controlled substance" means a dangerous drug, as defined as eQ 32 101, ans listee in 

23 SsheElulos I er II in eQ 32 222 and 60 32 224 IN 49 CFR, PART 40, except a drug used pursuant to a valid 

24 prescription or as authorized by law. 

25 Rtlli "Employee" means an individual engaged in the performance, SUPERVISION, OR 

26 MANAGEMENT of work IN A HAZARDOUS WORK ENVIRONMENT, SECURITY POSITION, POSITION 

27 AFFECTING PUBLIC SAFETY, OR FIDUCIARY POSITION for a ~rivate AN employer and does not include 

28 an independent contractor. THE TERM INCLUDES AN ELECTED OFFICIAL. 

29 +J+J.fil "Employer" means a person or entity in the ~rivato sootor that has one or more employees 

30 and that is located in or doing business in Montana. 
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(6) "HAZARDOUS WORK ENVIRONMENT" INCLUDES BUT IS NOT LIMITED TO POSITIONS: 

2 (A) FOR WHICH GlWG CONTROLLED SUBSTANCE AND ALCOHOL TESTING IS MANDATED BY 

3 FEDERAL LAW, SUCH AS AVIATION, INTl!RST.<\H! COMMERCIAL MOTOR CARRIER, RAILROAQ.. 

4 PIPELINE, AND COMMERCIAL MARINE EMPLOYEES; 

5 (B) THAT INVOLVE THE OPERATION OF OR WORK IN PROXIMITY TO CONSTRUCTION 

6 EQUIPMENT, INDUSTRIAL MACHINERY, OR MINING ACTIVITIES; OR 

7 (C) THAT INVOLVE HANDLING OR PROXIMITY TO FLAMMABLE MATERIALS, EXPLOSIVES, 

8 TOXIC CHEMICALS, OR SIMILAR SUBSTANCES. 

9 {7) "l~UTIAL HST" MEANS SCIE~JTIPICALLY ACCEPTEC A~IIILYTIC<\L ~41!Tl=IOQS A~rn 

10 PROCEQURES Tl=IAT f.l/11(1! 81!1!N CLl!ARl!C 8¥ TM!! Pl!CERAL i;;ooc A~m CRUG ACMINISTRATION i;;oR 

11 COMMrnCIIIL CISTRl8UTION. SPl!CIME~I COLLECTIO~I ANC Cl=IAl~I oi;; CUSTOCY PROCl!CURl!S i;;oi::1 

12 /IN INITIIIL TEST MUST CONF'ORM TO 4Q CF'R, PART 40. 

13 (4)(e)(7)(8)(7) "Medical review officer" means a state lieensecl LICENSED physician trained in the 

14 field of substance abuse. 

15 (e)(7)(8)(Q)(8) "Prospective employee" means an individual who has made a written or oral 

16 application to an employer to become an employee. 

17 (6)(8)(Q)(10)(9) "Qualified testing program" means a program to test for the presence of controlled 

18 substances and alcohol that meets the criteria set forth in [sections 4 _;land e _1]. 

19 (7l(Q)(10)(11)(10) "Sample" means a urino er eleocl specimen to determine the presence of a 

20 controlled substance or a breath alcohol test to determine the presence of alcohol. 

21 

22 NEW Sl!CTION. Seetion 3, birnitations on ernpleyer liabilit•,', (1) An OFRJllO','OF is not liaelo for 

23 rnonotary darna§os arisin!j Ololt of a clFlol!j or alsohol test that tho ornJ:)loyer re[l1atiros an ernJlloyoo or 

24 JlrOSJl8Gtivo ornJlloyee to tako if tho test is adrninisterecl p1a1rs1a1ant to a [!1atalifieli tostin!l pro!Jrarn that is 

25 alioJitod ancl irnplornentocl ey an OFRJllO','OF to test ornployeos for tho Jlresense of eontrollod s1a1estansos or 

26 aleehol, .inless; 

27 (al the emJlle>for took liiseiplinary astion a§ainst the employee eased on a false test ros.ilt and the 

28 employer's rolianso on the test res1a1lt was not roasonaelo or was in ead faith Thoro is a re81,lttaelo 

29 pros.irnJition that an ornpleyor's rolianso on a test res.ilt is reasonaelo if tho ernplo•1<or sornplios u,cith tho 

30 JlFOYisions of [sostiens 4 ancl e Tf.lPIOUGf.l 8] ancl mies acleptod Jlt!FSl,lant to [soetions 4 and e Tf.-lROUGl=I 
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1 fil-,-

2 (el tho OR'l13lovor OOR'lR'littoel elofaR'lation of oharaotor, lisol, slanelor, er ElaR'lago to ro13utation, as 

3 ostaelishod sv statuto or OOR'lR'len la"', sv l(nowingly elisolosin9 false tost results ·vith R'lalioo. 

4 (2) on OR'li3loyor is not liaelo fer R'lonotary elarnagos arisin9 out of a drug or alsohol test that fails 

5 to elotoot a s13ooifio oentrelloel suestanoo or other sul3stanoe, elisoaso, infootious agont, virus, or 13hysioal 

6 aenorR'lality, 13ro0lorn, or elofeot of any kind. 

7 

8 NEW SECTION. Section 3. Qualified testing program. A qualified testing program must comply 

9 with the following criteria: 

10 11) Testing must be conducted according to the terms of written policies and procedures that must 

11 be adopted by the employer and must be available for review by all employees anel 13ros13ooti¥0 0R'l13l0~•oos 

12 60 days before iFA13loFAentation. THE TERMS ARE IMPLEMENTED OR CHANGED. CONTROLLED 

13 SUBSTANCE AND ALCOHOL TESTING PROCEDURES MUST CONFORM TO 49 CFR, PART 40, eXCePT 

14 l\~I l~IITIAb Tli!aT j;Qfi! A CO~ITRObbeD aUBaTA~ICe OR /\bCOPIOb MAY Be UaeD /\S PROVIDED l~J 

15 aUBaeCTIO~I (81. At a minimum, the policies and procedures must require: 

16 la) a description of the applicable legal sanctions under federal, state, and local law for the unlawful 

17 manufacture, distribution, possession, or use of a controlled substance; 

18 lb) the employer's 13ro13osal PROGRAM for REGULARLY educating or providing information to 

19 employees on the health AND WORKPLACE SAFETY risks associated with the use of controlled substances 

20 and alcohol; 

21 (c) the employer's standards of conduct that regulate the use of controlled substances and alcohol 

22 by employees; 

23 Id} a description of available employee assistance programs, including drug and alcohol counseling, 

24 treatment, or rehabilitation programs that are available to employees; 

25 le) a description of the sanctions that the employer may impose on an employee if the employee 

26 is found to have violated the standards of conduct referred to in subsection (1 )(c) or if the employee is 

27 found to test positive for the presence of a controlled substance or alcohol; 

28 If) a stateR'lont that 0R'l13l0·1oos R'lav 130 tested, inoluding a diso1,1ssion D6aCRIPTION of the 

29 oiro1,1R'lstanoos that FAO'; tri!HJOF an iR'lR'lediato tost IDENTIFICATION OF THE TYPES OF CONTROLLED 

30 SUBSTANCE AND ALCOHOL TESTS TO BE USED FROM THE TYPES OF TESTS LISTED IN [SECTION 4); 
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lg) a list of controlled substances for which the employer intends to test AND A STATED 

2 ALCOHOL CONCENTRATION LEVEL ABOVE WHICH A TESTED EMPLOYEE MUST BE SANCTIONED; 

3 lh) a description of the employer's hiring policy with respect to prospective employees who test 

4 positive; 

5 Ii) a detailed description of the procedures that will be followed to conduct the testing program, 

6 including the resolution of a dispute concerning test results; 

7 lj) a provision that all information, interviews, reports, statements, memoranda, and test results 

8 are confidential communications that may not be disclosed to anyone except: 

9 (i) the tested employee; 

1 O (ii) oA1plByoos BF a9BRts Bf thB 0A1pl0yer whB are sposifisally atltheri;rne ey the testoe eA1pl0yoo 

11 ta resBlvB RiiCel\te the 0A1ployoe's test res1a1lts THE DESIGNATED REPRESENTATIVE OF THE EMPLOYER; 

12 or 

13 (iii) iR a pr0sooeliR9 rolatBa ta a l09al aotieA IN CONNECTION WITH ANY LEGAL OR 

14 ADMINISTRATIVE CLAIM arising out of the employer's implementation of [sections 1 through~ 21 or in 

15 response to inquiries relating to a workplace accident involving death, physical injury, or property damage 

16 in excess of $1,500, when there is reason to believe that the tested employee may have caused or 

1 7 contributed to the accident; and 

18 lk) a provision that information obtained through testing that is unrelated to the use of a controlled 

19 substance or alcohol must be held in strict confidentiality by the medical review officer and may not be 

20 released to the employer. 

21 (2) In addition to imposing appropriate sanctions on an employee for violation of the employer's 

22 standards of conduct, an employer may require an employee who tests positive on a test for controlled 

23 substances or alcohol to participate in an appropriate drug or alcohol counseling, treatment, or rehabilitation 

24 program as a condition of continued employment. An employer may require the employee to submit to 

25 periodic rBtostiA€1 FOLLOWUP TESTING as a condition of the counseling, treatment, or rehabilitation 

26 program. 

27 13) Testing must be at the employer's expense, and all employees must be compensated at the 

28 employee's regular rate, including benefits, for time attributable to the testing program. 

29 (4) The collection ef, TRANSPORT, AND CONFIRMATION TESTING OF URINE samples must be 

30 performed lli iR a AlaAAer eosi9noa to pFBtost the privasv ef tho 0A1ployee, 1a1sin9, when prastioaele, soreoAs 
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1 or stalls, oirnoJ,t that if an emJ,leyer has reason to l:Jelieve an ernJ,loyee may aaullerate or sul:Jstitute the 

2 required samJ,lo, tt:io emJ,loyor ma~' require tRat tho samJ,le ae J,rovided under tt:io direot suJ,er>,ision of 

3 testin!J personnel. 

4 Isl Sam,;ilos must l:Jo handlod under strist foronsis shain of sustody prooodures. The prooodures 

5 must require that a samJ,lo 00 oollootod, stored, and transJ,orted in a manner that dooumonts and 13rosor>•0s 

6 tho identity of oaoh sam13lo and 13r0vonts tho adulteration, oontamination, or erroneous idontifioation of tost 

7 results. 

8 (el Testing of sam13los must l:Je 13orformod asoording to ssientifisally aosof;itod analytioal prooodures 

9 l:Jy a qualifiod lal:Joratory oortifiod l:Jy tho national institute on drug al:Juso. Confirmatory tests of an initial 

10 soreening test rn.ist 00 oonduotod l:Jy the same la0oratory using gas ohromatograJ,hy mass spootrornotry 

11 toohniques or toohniques that aro of oom13aral:Jlo or s.iJ,erior qualit•f with respoot to validation 

12 ACCORDANCE WITH 49 CFR, PART 40. 

13 PHfil Before an employer may take any action based on a positive test result, the employer shall 

14 have the results reviewed and certified by a medical review officer who is trained in the field of substance 

15 abuse. An employee or prospective employee must be given the opportunity to provide notification to the 

16 medical review officer of any medical information that is relevant to interpreting test results, including 

17 information concerning currently or recently used prescription or nonprescription drugs. 

18 (6) BREATH ALCOHOL TESTS MUST BE ADMINISTERED BY A CERTIFIED BREATH ALCOHOL 

19 TECHNICIAN AND MAY ONLY BE CONDUCTED USING TESTING EQUIPMENT THAT APPEARS ON THE 

20 LIST OF CONFORMING PRODUCTS PUBLISHED IN THE FEDERAL REGISTER. 

21 (7) A BREATH ALCOHOL TEST RESULT MUST INDICATE AN ALCOHOL CONCENTRATION OF 

22 GREATER THAN 0.04 FOR A PERSON TO BE CONSIDERED AS HAVING ALCOHOL IN THE PERSON'S 

23 BODY. 

24 IQ) AN EMPLOYER MAY USE AN INITI /\L TEST TO SCREEN AN EMPLOYEE OR PROSPECTIVe 

25 EMPLOYEE FOR Tl=IE IJSE OF A CONTROLLEQ SIJ8ST" ~ICE OR ALCOl=IOb. IF Tl=IE INITI./\L TEST RESIJLTS 

26 l~JQIC,/\TE " POTE~ITIAL POSITIVE. Tl=IE l~IITI./\L HST MUST QE CO~IFIRMEQ. CO~IFIRMATIO~I HSTS 

27 MUST BE COMPLHl!Q IJSl~IG COLLECTIO~I, TRMISPORTl~IG, A~m Tl!STl~IG PROCEDIJRES Tl=I/\T 

28 CONFORM TO 49 CFR, PART 10, OPILY CONFIRMED TEST RESIJLTS MAY QE USl!D TO QHERHINE IF 

29 API i;;pqPLOYEE TESTS POSITIVE FOR A COPITROLLEQ SUQSTA~ICE OR ALCOl=IOL. OPILY CO~IFIRPHiQ 

30 POSITIVE OR PIH,ATIVE TEST RESULTS MAY QE ENTEREQ IPITO API EP4PLOYEE'S PERSONNEL FILE. 
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NEW SECTION. SECTION 4. QUALIFIED TESTING PROGRAM -- ALLOWABLE TYPES --

2 PROCEDURES. EACH OF THE FOLLOWING ACTIVITIES IS PERMISSIBLE IN THE IMPLEMENTATION OF A 

3 QUALIFIED TESTING PROGRAM: 

4 ( 1) AN EMPLOYER MAY TEST ANY ~jel/VLY ~IRH) PROSPECTIVE EMPLOYEE AS A CONDITION 

5 OF HIRE WIT~l~l e DAYS oi; THE eMPLOYee'S RePORTIMG TO )/\IQRK. 

6 (2) AN EMPLOYER MAY USE RANDOM TESTING IF THE EMPLOYER'S CONTROLLED SUBSTANCE 

7 AND ALCOHOL POLICY INCLUDES ONE OR BOTH OF THE FOLLOWING PROCEDURES: 

8 (Al AN EMPLOYER OR AN EMPLOYER'S REPRESENTATIVE MAY ESTABLISH A DATE WHEN ALL 

9 SALARIED AND WAGE-EARNING EMPLOYEES WILL BE REQUIRED TO UNDERGO CONTROLLED 

10 SUBSTANCE OR ALCOHOL TESTS, OR BOTH. 

11 (8) AN EMPLOYER MAY MANAGE OR CONTRACT WITH A THIRD PARTY TO ESTABLISH AND 

12 ADMINISTER A RANDOM TESTING PROCESS THAT MUST INCLUDE: 

13 (I) AN ESTABLISHED CALENDAR PERIOD FOR TESTING; 

14 (II) AN ESTABLISHED TESTING RATE WITHIN THE CALENDAR PERIOD; 

15 (Ill) A RANDOM SELECTION PROCESS THAT WILL DETERMINE WHO WILL BE TESTED ON ANY 

16 GIVEN DATE DURING THE CALENDAR PERIOD FOR TESTING; 

17 (IV) ALL SUPERVISORY AND MANAGERIAL EMPLOYEES IN THE RANDOM SELECTION AND 

18 TESTING PROCESS; AND 

19 (V) A PROCEDURE THAT REQUIRES THE EMPLOYER TO OBTAIN A SIGNED STATEMENT FROM 

20 EACH EMPLOYEE THAT CONFIRMS THAT THE EMPLOYEE HAS RECEIVED A WRITTEN DESCRIPTION OF 

21 THE RANDOM SELECTION PROCESS AND THAT REQUIRES THE EMPLOYER TO MAINTAIN THE 

22 STATEMENT IN THE EMPLOYEE'S PERSONNEL FILE. THE SELECTION OF EMPLOYEES IN A RANDOM 

23 TESTING PROCEDURE MUST BE MADE BY A SCIENTIFICALLY VALID METHOD, SUCH AS A RANDOM 

24 NUMBER TABLE OR A COMPUTER-BASED RANDOM NUMBER GENERATOR TABLE. 

25 (3) AN EMPLOYER MAY REQUIRE AN EMPLOYEE TO SUBMIT TO FOLLOWUP TESTS IF THE 

26 eMPLOYeR DETeRMIMeS TMAT THI! eMPLOYee lc-4'1 s MISYS!rn COMTRQLLeD SYBSTA~lCeS OR 

27 ALCOMOL AT TMe 'NORK SITe EMPLOYEE HAS HAD A VERIFIED POSITIVE TEST FOR A CONTROLLED 

28 SUBSTANCE OR FOR ALCOHOL. THE FOLLOWUP TESTS MUST BE DESCRIBED IN THE EMPLOYER'S 

29 CONTROLLED SUBSTANCE AND ALCOHOL POLICY AND MAY BE CONDUCTED FOR UP TO 1 YEAR FROM 

30 THE TIME THAT THE EMPLOYER FIRST REQUIRES A FOLLOWUP TEST. 
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(4l AN EMPLOYER MAY REQUIRE AN EMPLOYEE TO BE TESTED FOR CONTROLLED 

2 SUBSTANCES OR ALCOHOL IF THE EMPLOYER HAS REASON TO SUSPECT THAT AN EMPLOYEE'S 

3 FACULTIES ARE IMPAIRED ON THE JOB AS A RESULT OF THE USE OF A CONTROLLED SUBSTANCE OR 

4 ALCOHOL CONSUMPTION. AN EMPLOYER SHALL COMPLY WITH THE SUPERVISORY TRAINING 

5 REQUIREMENT IN 49 CFR, PART 382.603, WHENEVER THE EMPLOYER REQUIRES A TEST ON THE BASIS 

6 OF REASONABLE SUSPICION. 

7 (5) AN EMPLOYER MAY REQUIRE AN EMPLOYEE TO BE TESTED FOR CONTROLLED 

8 SUBSTANCES OR ALCOHOL IF THE EMPLOYER HAS REASON TO BELIEVE THAT THE e~4PbGYefe MAY 

9 l=l f>\/e CG~JTRIBUTeD TG EMPLOYEE'S ACT OR FAILURE TO ACT IS A DIRECT OR PROXIMATE CAUSE 

10 OF A WORK-RELATED ACCIDENT THAT HAS CAUSED DEATH OR PERSONAL INJURY OR PROPERTY 

11 DAMAGE IN EXCESS OF $1,500. 

12 

13 NEW SECTION. SECTION 5. EMPLOYEE'S RIGHT OF REBUTTAL. THE EMPLOYER SHALL PROVIDE 

14 AN EMPLOYEE WHO HAS BEEN TESTED UNDER ANY QUALIFIED TESTING PROGRAM DESCRIBED IN 

15 [SECTION e 4] WITH A COPY OF THE TEST REPORT. THE EMPLOYER IS ALSO REQUIRED TO OBTAIN, 

16 AT THE EMPLOYEE'S REQUEST A~m AT Tl=le eMPbGYee'S eXPeNae, AN ADDITIONAL TEST OF THE 

17 URINE SPLIT SAMPLE BY AN INDEPENDENT LABORATORY SELECTED BY THE PERSON TESTED. THE 

18 EMPLOYER SHALL PAY FOR THE ADDITIONAL TESTS IF THE ADDITIONAL TEST RESULTS ARE 

19 NEGATIVE, AND THE EMPLOYEE SHALL PAY FOR THE ADDITIONAL TESTS IF THE ADDITIONAL TEST 

20 RESULTS ARE POSITIVE. THE EMPLOYEE MUST BE PROVIDED THE OPPORTUNITY TO REBUT OR 

21 EXPLAIN THE RESULTS OF ANY TEST. 

22 

23 NEW SECTION. SECTION 6. LIMITATION ON ADVERSE ACTION. /1.DVeRae NO ADVERSE 

24 ACTION, INCLUDING FOLLOWUP TESTING, MAY NW BE TAKEN BY THE EMPLOYER IF THE EMPLOYEE 

25 PRESENTS A REASONABLE EXPLANATION OR MEDICAL OPINION INDICATING THAT THE ORIGINAL TEST 

26 RESULTS WERE NOT CAUSED BY ILLEGAL USE OF CONTROLLED SUBSTANCES OR BY ALCOHOL 

27 CONSUMPTION. IF THE EMPLOYEE PRESENTS A REASONABLE EXPLANATION OR MEDICAL OPINION, 

28 THE TEST RESULTS MUST BE REMOVED FROM THE EMPLOYEE'S RECORD AND DESTROYED. 

29 

30 NEW SECTION. Section 7. Confidentiality of results. (1) Except as provided in subsection (2) and 
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1 except for information that is required by law to be reported to a state or federal licensing authority, all 

2 information, interviews, reports, statements, memoranda, or test results received by an employer through 

3 a qualified testing program are confidential communications and may not be used or received in evidence, 

4 obtained in discovery, or disclosed in any public or private proceeding. 

5 ( 2) Material that is confidential under subsection ( 1) may be used in a proceeding related to: 

6 (a) legal action arising out of an employer's implementation of [sections 1 through 4 Zl; or 

7 (bl inquiries relating to a workplace accident involving death, physical injury, or property damage 

8 in excess of $1,500 when there is reason to believe that the tested employee may have caused or 

9 contributed to the accident. 

Section 8. Section 39-2-304, MCA, is amended to read: 

10 

11 

12 "39-2-304. Lie detector tests prohibited FegwlatieR of lillooEI aREI UFiRo tostiRg. µ+ A person, firm, 

13 corporation, or other business entity or its representative may not require+ 

14 (a) as a sonsition for emplo1rment or sontinwation of employment, a person to take a polygraph test 

1 5 or any form of a mechanical lie detector test7 as a condition for employment or continuation of employment. 

16 (s) as a sonsition for omplO';FRont, a person to susmit to a sloes or urine test, oxsopt for 

17 omployFRont in· 

18 (i) l=la~arsous work environments; 

19 (iil joss tl=lo primary responsisilit>,i of v.·l=lisl=l is sesmity, f'IYBlis safety, or =lis1e1siar¥ rosponsisilit>(; or 

20 (iiil joes involYin9 ttie intrastate sommersial transportation of persons or sommoEiities ey a 

21 sommersial FRotor sarrier or an omplo1100 se1sjost to sriver qe1alifisation reqYirements; ans 

22 (s) as a sonElition for sontin1e1atien of emplo•rment, an employee to &Ysmit te a sloes or e1rine test, 

23 exsept wl=\en; 

24 (ii tl=le employer l=las reason to selie><e tl=lat tl=lo emplO'foe' s fasYltios are impairos on tl=le jos as a 

25 rosYlt of alsol=lol sonsumption or illegal SIY!I 1e1so; 

26 !iii tl=lo employer l=las reason to solieYo tl=lat an employee ma•,' l=laYo sontrisutes to a work relates 

27 assisent tl=lat sayses aeatl=l or personal inj1e1ry or property samago in 011soss of $1,l'iOO; or 

28 (iii) sr1e1g testing is eeing sonsystes at an employee's regular eionnial pl=lysisal for omplo1rmont in 

29 joss in,101•,ing ttie intrastate sommorsial motor sarrior transportation of persons or sommositios. 

30 (2) Prior to tl=lo asministration of a srng or alsol=lol test, tl=le person, firm, oorporation, or otl=lor 
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1 en,sinoss entity or its rof')resontativo shall aeief')t the written testin!'l f')rosoeiure that is f'IFO¥iaoei in 4 9 CF~, 

2 f')art 4 0, anei rF1ako it a~'ailaBlo to all f')ersens suBjeot to testin!'J. 

3 (3) Tho person, firrFI, oorporation, or other business entity or its roprosontati¥o shall pro¥iao a cop•, 

4 of arug or alcohol test results to tho person tostoa and pro¥ido tho parson with tho opportunit)', at tho 

5 expense of tho parson roquirin!'l tho test, to oBtaiA a 0onfirrF1atory test of tho blood or urino BY an 

6 indopondoAt laBeratory soloatoei BY tho porsoA tested. Tho person tested rF1ust BO !'li"on tho oppommIty to 

7 roBut or explain tho results of oithor test or both tests. In tho oaso of an aooiaont rolorroa to in subsootion 

8 (1 )(s)(ii), tho tests rF1a'( not Bo dola•,os, But tho parson, firm, sorporation, or other Business ontity or its 

9 roprosontati¥o shall, as soon as possiBlo, rF1al,0 a written findin9 as to •Nhothor tho act or failure to act is 

10 Bolio¥oei to so a Eli root or proxirFlato oauso of tho aocieiont ans shall pro¥ieio tho tostoei OrFiployoo with a 

11 oopy of tho findin9. Tho written racers of a bloos or urine test of an omployoo who is requiroei to s.ibrFlit 

12 to tasting pursuant te s.issostion {1 l(s)(ii) and whoso asts or fail.ire toast is s.issoq.iontly found not to BB 

13 tho direst or prollirFlato oauso of a work relatoei aaaident i:nust bo roi:noved froi:n the oi:nployoo's work racers 

14 and bo Eiostroyoa. 

1 5 {4 l Ael 1,'ors0 action i:nay not bo taken a!'lainst a person tostod unelor sueseotions { 1 l (13), ( 1) (a), (2), 

16 anei (3) if tho person tastes wosonts a roasonaslo explanation or i:noeiioal opinion indicatin9 that tho ros.ilts 

17 of tho tost wore net aa.iseei by aloohol oonsui:nption or illegal Eir.ig use. 

18 (Ii) A person whe ¥iolatos this sootien is !'JUilty ef a rF1iseierF1eaner. 

19 (6) .A.s .isoei in this soation: 

20 {al "oommoraial rF1eter oarrior" has tho rFIOaning pro11idod in 61 1 320 and in 69 12 101; and 

21 (131 "intrastato" rF1oans aemi:noroo er trade that is BB!JtlA, oarrioei on, and oerF1plotoei wholl•, in this 

22 ~" 

23 

24 NEW SECTION. Section 9. Codification instruction. [Sections 1 through ~ Zl are intended to 

25 be codified as an integral part of Title 39, chapter 2, part 2, and the provisions of Title 39, chapter 2, part 

26 2, apply to [sections 1 through~ ll-

27 

28 

29 

30 

NEW SECTION. SECTION 10. SEVERABILITY. IFA PART OF [THIS ACT] IS INVALID, ALL VALID 

PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT] 

IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID 
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1 APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS. 

2 -END-
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